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COURT  RULES. 


APPELLATE  COUBT  OF  INDIANA. 


APPEALS. 

1.  When  an  appeal  is  taken  In  term-time, 
bat  tbe  tranncript  Is  not  filed  in  ttie  office 
of  tbe  clerk  witbin  tbe  time  limited,  the 
appeal  as  of  term  sball  be  deemed  to  be 
abandoned.  If  a  transcript  is  filed  in  the 
clerk's  office  witbin  the  time  allowed  hy 
law,  bnt  alter  the  time  limited  for  appeals 
in  term,  tbe  appeal  sball  be  deemed  to  be 
taken  as  of  tbe  time  tbe  transcript  Is  filed, 
and  shall  be  governed  as  to  notice  and  like 
matters  by  the  rules  and  practice  govern- 
ing appeals  not  taken  In  term. 

2.  When  an  appeal  is  taken  and  notice  Is 
given  below,  tbe  transcript  must  be  filed 
in  tbe  clerk's  office  within  sixty  days  from 
tbe  time  of  taking  sncb  appeal;  if  tbe 
transcript  is  not  so  filed,  the  notice  shall 
be  witboot  effect,  and  the  appeal  treated 
as  abandoned.  The  appellant  may,  how- 
ever, afterwards,  and  within  the  time  lim- 
ited by  law,  appeal,  and  In  such  a  case  the 
appeal  will  be  deemed  to  be  taken  as  of 
tbe  time  the  transcript  Is  filed  intheclerk's 
office,  and  shall  be  governed  as  to  notice, 
submission,  and  tbe  like  matters  by  tbe 
rules  and  practice  which  govern  in  ordi- 
nary appeals  prosecuted  under  tbegeneral 
statutory  provisions. 

ASSIGNMENT  OF  EBBORS  AND  CBOSS-BRBORS. 

8.  The  appellant  shall,  on  the  transcript, 
or  npoa  some  paper  attached  thereto, 
make  a  specific  assignment  of  tbe  errors 
upon  which  be  relies,  and  be  shall  therein 
properly  entitle  the  cause.  Each  specifica- 
tion of  error  shall  be  complete  in  Itself, 
and  shall  be  properly  numbered.  Amend- 
ments of  the  assignment  of  errors  shall 
not  be  made  after  tbe  cause  is  submitted, 
except  upon  notice  and  leave  applied  for  in 
writing,  nor  sball  leave  be  granted  unless 
it  appear  that  due  care  and  diligence  were 
exercised  in  the  first  instance  to  make  tbe 
assignment  complete. 

4.  Tbe  appellee  may,  as  of  right  and 
without  notice,  assign  cross-errors  with- 
in sixty  days  after  the  submission  of  tbe 
cause,  but,  if  cross-errors  are  not  asHlgned 
within  that  time,  then  notice  shall  be  given 
the  appellant  and  leave  applied  for  in  writ- 
ing. Tbe  application  for  leave  to  assign 
cross-errors  sball  show  a  satisfactory  ex- 
cuse tor  tbe  fallare  to  assign  the  cross-er- 
rors within  sixty  days  from  tbe  time  of 
the  submission  of  the  cause,  or  the  applica- 
tion will  be  denied.  There  shall  be  no  as- 
signment of  cross-errors  allowed  unless  it 
is  mode  witbin  one  year  from  tbe  time  the 
Judgment  appealed  from  was  rendered. 


NOTIOig. 

6.  Where  notice  ia  required  under  tbesr 
rules,  and  it  is  not  otherwise  provided  by 
them,  or  not  otherwise  provided  by  law, 
ten  days'  notice  shall  be  deemed  to  be  in- 
tended and  required,  but  this  rule  shall 
not  apply  tocases  where  express  provision 
is  made  by  law  or  by  tbese  rules  for 
notice. 

PA  BTIES— PBOOBS8. 

6.  The  aHsignment  of  errors  shall  con- 
tain the  full  names  of  the  parties,  and  pro- 
cess, when  necessary,  shall  issue  accord- 
ingly. 

APPEARANCES. 

7.  Appearances  sball  be  entered  in  tbe 
clerk's  office  in  writing. 

8.  A  Joinder  In  error,  or  the  filing  of  an 
answer  by  the  party  in  person,  or  by  his  at- 
torney, or  an  agreement  In  writing  to  sub- 
mit, filed  In  the  cler'k's  office,  or  indorsed 
upon  the  record,  shall  be  deemed  an  ap- 
pearance within  tbe  above  rule.  An  ap- 
pe^ance  shall  not  be  withdrawn  except 
on  leave  and  for  cause  sbown. 

MOTIONS. 

9.  On  the  days  on  which  causes  are  called 
in  open  court,  motions  may  be' made  im- 
mediately after  the  opinions  of  the  court 
are  announced. 

10.  General  motions  shall  be  made  by 
counsel  In  such  order  as  may  be  convenient 
at  tbe  time  to  the  court,  but  no  counnel 
shall  be  entitled  to  make  more  than  one 
motion  until  all  other  counsel  present 
have  had  an  opportunity  to  present  mo- 
tions. 

11.  When  a  motion  is  founded  on  a  mat- 
ter of  fact,  which  is  not  admitted  or  ap- 
parent on  the  record.  It  must  be  Bupporte<i 
by  affidavit. 

12.  Special  motions  shall  be  in  writing, 
and  earh  motion  shall  state  specifically 
the  ruling  desired  and  the  grounds  upon 
which  the  motion  Is  based.  Where  it  is 
necessary,  the  motion  shall  specifically  re- 
fer to  tbe  line  and  page  of  tbe  record. 

13.  Motions,  except  such  general  motions 
as  are  made  in  court  upon  the  call  of  the 
docket,  shall  be  filed  with  the  clerk,  ac- 
companied by  such  affidavits  and  briefs  as 
are  necessary  to  support  them.  Oral  argu- 
ments on  motions  and  collateral  matters 
will  not  be  heard  except  on  leave  sranted 
upon  written  request  and  for  cause  duly 
shown,  but  on  all  motions  counsel  shall 
file  written  or  printed  briefs,  unless  the 
court  shall  otherwise  order. 
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14.  Notice  shall  be  ffiven  of  all  motiona 
except  Buch  as  are  filed  in  open  conrt,  nn 
the  call  of  the  docket,  and  except  motions 
for  a  certiorari  made  prior  to  the  submis- 
sion or  the  cause.  The  nOtico  shall  state 
the  general  character  of  the  motion  and 
the  time  oppointed  for  hearing  it.  If  the 
motion  cannot  be  considered  on  the  day 
appointed, itwill  be  talcennp  as  soon  after- 
wards as  may  be  convenient.  If  the  mo- 
tion is  not  well  taken,  all  costs  occasioned 
by  it  shall  be  taxed  by  the  clerk  aj;ainst 
the  party  makinir  it.  At  the  time  appoint- 
ed for  hearing,  or  at  such  subsequent 
time  as  may  be  convenient,  the  motion 
will  be  taken  np  and  decided  by  the  court 
on  the  papers  and  briefs  filed  with  the 
clerk. 

SUBMISSION  OP  Cini.  CAUSES. 

15.  On  Wednesday  of  the  first  week  of 
each  term  the  docket  will  be  called  for  the 
sabmission  of  canses,  or  other  steps  to  be 
taken  therein ;  and,  npon  such  calls, 
causes  ready  for  submission  may  be  sub- 
mitted by  the  parties,  or  either  of  them. 
The  docket  will  not  remain  longer  on  call 
nnless  by  order  of  the  court.  On  the  call 
of  a  cause  ready  for  submission,  if  the  ap- 
pellant does  not  appear, the  appellee  may, 
at  his  election,  submit  the  cause  or  have 
It  dismissed. 

16.  A  cause  may  be  submitted  by  a  writ- 
ten agreement,  filed  with  the  clerk  or  in- 
dorsed npon  the  transcript. 

17.  Parties  who  appeal  under  the  pro- 
visions of  the  act  of  April  13, 1885,  entitled 
"An  act  to  amend  section  six  hundred  and 
thirty-nine  of  an  act  entitled  'An  act  con- 
cemlug  proceedings  in  civil  cases,'  ap- 
proved April  7, 1881,  the  same  being  sec- 
tion six  hundred  and  flfty-two  of  the  Re- 
vised Statutes  of  1881,"  shall  file  the  rec- 
ord of  the  cause  with  the  clerk  of  this 
court,  together  with  an  asslg^nment  of 
errors  as  required  by  the  mles  ottheconrt, 
and  shall,  in  case  the  appellees,  are  resi- 
dents of  this  st-ate,  canse  process  to  be  is- 
sued by  the  clerk  of  this  conrt  returnable 
within  ten  days;  but,  if  the  appellees  are 
not  residents  of  the  state,  the  appellant 
shall  obtain  a  form  of  notice  from  the  clerk 
tor  publication  wherein  a  time  for  the 
hearing  of  such  cause  shall  be  fixed  so  as 
to  allow  publication  to  be  made  for  the 
three  successive  weeks  and  thirty  days  to 
elapse  from  the  time  of  the  last  publica- 
tion. Such  notice  shall  be  deemed  com- 
plete upon  the  expiration  of  thirty  days 
from  the  lairc  publication,  and  thirty 
doys  from  the  time  tbe  notice  is  complete 
the  cause  shall  be  deemed  ready  tor  sub- 
mission: provided,  however,  that  when 
the  api>ellees  have  attorneys  of  record,  and 
notice  has  tteen  served  upon  them  accord- 
ing to  law,  or  when  notice  has  been  served 
on  resident  parties,  it  shall  not  be  neces- 
sary to  issue  summons  or  notice  tor  publi- 
cation. 

When  notice  shall  have  been  given  by 
service  of  summons,  or  by  service  of  notice 
upon  the  attorneys  of  record  of  the  appel- 
lee, or  upon  resident  parties,  or  in  case 
notice  by  publication  has  been  given,  as 
provided  herein,  the  cause  shall,  at  the 
expiration  of  thirty  duyslrom  theservice  ot 
such  summons,  or  tbe  service   ol  notice 


npon  the  attorneys,  or  the  giving  of  no- 
tice by  publication,  be  deemed  suhmitted, 
unless,  for  cause  shown,  as  hereinatter  pro- 
vided, no  order  of  submission  is  made. 

Tbe  clerk  shall  make  an  entry  showing 
date  of  submission  in  all  cases  where 
causes  are  submitted  under  the  provisions 
ot  this  rule. 

Proof  of  notice  may  he  mode  by  the  re- 
turn of  the  proper  officer,  or  by  affidavit, 
or  it  may  be  shown  by  a  written  agree- 
ment, or  by  a  written  acknowledgment  of 
service,  in  all  cases  of  personal  service. 
In  cases  of  notice  by  publication  tbe  affi- 
davit of  the  printer  of  the  newspaper,  or 
his  ugeiit,  shall  be  evidence  ot  publication.' 

In  case  the  appellee  desires  to  secure  the 
submission  ot  a  cause  nuder  the  act  of 
April  13,  1S85,  he  shall  enter  an  appear- 
ance, and  in  writing  request  tbe  clerk  to 
Issue  notice  to  the  appellant  ot  the  request 
to  submit.  The  notice  to  submit  may  be 
served  upon  the  appellant  or  upon  his  at- 
torneys of  record,  and  may  be  issued  to 
and  served  by  an  officer,  or  it  may  be 
served  by  a  party,  bis  agent  or  attorney. 
In  case  the  notice  is  served  by  an  officer, 
his  return  shall  be  evidence  ot  service ;  it 
served  by  a  person  not  an  officer,  service 
may  be  proved  by  affidavit,  if  the  appel- 
lant or  his  attorney  in  writing  accepts 
service  of  the  notice,  no  other  evidence  ot 
service  shall  be  required.  The  notice  ot 
the  request  to  submit  shall  be  issued  by 
tbe  clerk,  and  shall  be  made  returnable 
with  ten  days.  After  the  expiration  of 
thirty  days  from  the  service  of  such  notice 
upon  the  appellant  or  bis  attorney,  the 
clerk  shall  enter  an  order  submitting  tbe 
case,  unless  for  cause  shown  the  court 
shall  otherwise  direct.  Return  ot  service 
of  notice,  or  proof  ot  service  by  affidavit, 
or  by  acceptance  of  service,  shall  be  filed 
with  the  clerk,  who  shall  deposit  the  no- 
ticeand  evidence  ot  service  with  tbe  record 
and  papers  of  the  cause.  The  notice  here- 
in provided  for  shall  be  deemed  tbe  notice 
required  by  the  last  clause  of  tbe  act  ot 
April  13, 1H85,  and  an  appellee  shall  not  be 
entitled  to  submit  a  cause  unless  such  no- 
tice is  giv«i;  but  when  given  it  shall  be 
all  the  notice  to  submit  that  shall  be  re- 
quired. 

Where  the  appellee  objects  to  a  snbmis-' 
sion  ot  a  cause  under  the  act  of  April  13, 
1885,  and  files  written  objections,  accom- 
panied by  a  verified  statement  that  the 
objections  are  made  in  good  faith,  the  clerk 
shall  not  enter  a  submission,  but  shall  re- 
fer the  matter  to  the  court,  and  in  such  a 
cause  sabmission  shall  not  be  entered  ex- 
cept upon  the  order  of  the  court. 

When  the  clerk  of  this  court  enters  an 
order  ot  submission  under  this  rule,  he 
shall  mail  notice  of  such  submission  to 
one,  at  least,  ot  the  attorneys  whose  names 
are  appended  to  the  assignment  of  errors, 
and  the  clerk  ot  this  court  shall  also  mail 
notice  of  the  entry  ot  sabmission  to  the 
clerk  ot  tbe  conrt  from  which  tbe  appeal 
came. 

This  rule  does  not  apply  to  cases  sub- 
mitted on  tbe  call  of  the  docket,  hut  does 
apply  to  cases  appealed  in  term-time,  in 
so  tar  as  to  require  the  clerk  to  enter  an 
order  of  sabmission  where  such  appeals 
have  been  pending  for  thirty   days   or 
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more  in  thia  court,  and  to  g\v  notfee 
thereof. 

BVBUnSION  OF  CRIHINAIy  CASES. 

18.  Criminal  cases  may  be  enbniitted  im- 
mediately upon  filing  tbe  transcript  and 
notice,  and  the  cleric  shall  at  once  enter 
tbe  proper  order  ot  submission,  or  they 
may  be  submitted  by  written  agreement. 
The  state  may  be  repre«iented  either  by  tbe 
attorney  general  or  by  the  prosecutfngat-. 
torney  who  prosecuted  the'casein  tbe  tri- 
al court.  The  appellant  shall  file  a  briet 
within  sixty  days  alter  submission,  or  tbe 
clerk  shall  enter  an  order  dismissing  tlie 
appeal. 

ABOUMB.N'TS  AND  BRIEFS. 

19.  Wbere  a  cause  is  submitted  on  call, 
by  agreement,  or  upon  notice,  the  appel- 
lant shall  have  sixty  days  in  whicb  to  file 
a  brief,  and,  if  a  brief  is  not  filed  within 
tbe  time  limited,  tbe  clerk  shall  enter  an 
order  dismissing  the  appeal,  unless  tbe  ap- 
pellee shall  bare  filed  with  tbeclerfc  a  writ- 
ten request  that  the  cause  be  passed  upon 
by  tbe  court.  If  cross-errors  areassigned. 
the  party  assigning  them  shall  have  the 
same  length  of  time  to  file  a  brief  thereon, 
and  if  a  brief  is  not  filed  within  the  time 
tbe  cross-errors  shall  be  struck  oat. 

20.  All  bripfs  siiull  be  printed  or  legibly 
written,  otherwise  they  will  be  ordered  to 
be  copied  by  the  clerk  of  this  court,  at  the 
cost  o(  the  party  filing  the  same,  as  pro- 
vided for  by  statute. 

21.  The  appellee  shall  file  a  brief  upon 
the  assignment  of  errors  made  by  the  appel- 
lant within  ninety  days  after  tbe  submis- 
sion  of  the  cause;  butwb^rethereisarross- 
asslgnment  of  errors,  theappellee  shall  file 
a  brief  tbereon  as  hereinbefore  provided, 
if  tbe  appellee  shall  fail  to  file  a  briel  with- 
in tbe  time  specified, besball,  at  the  option 
of  the  court,  be  deemed  to  bare  waived  tbe 
right  to  file  one. 

23.  An  application  for  a  supersedeas 
must.  In  all  cases,  be  accompanied  by  a 
brief  referring  to  the  record  by  pages  and 
lines,  and  pointing  out  the  errors  upon 
which  tbe  appellant  relies. 

23.  In  all  cases  it  shall  be  the  duty  of  tbe 
clerk,  wliere  briefs  are  filed,  to  place  the 
same  with  the  transcript,  and  to  note 
thereon  the  fact  and  time  of  filing  tbe 
same,  and  the  party  by  whom  filed. 

24.  Attorneys  upon  opposite  sides  will 
be  required,  upon  request,  to  interchange 
briefs.  Where  supplemental  or  additional 
briefs  are  filed,  counsel  shall  at  once  fur- 
nish the  adverse  counsel  with  a  copy. 

25.  The  fact  that  an  oral  argumentis  ob- 
tained shall  not  dispense  with  the  filing  of 
briefs,  but  briefs  shall  be  filed  in  all  cases, 
and  they  shall  refer  by  page  and  line  to 
the  transcript  wherever  necessary  to  a  full 
understanding  of  the  questions  discussed. 
They  shall  state  concisely  the  propositions 
relied  on,  and  tliey  shall  also  give  the  ti- 
tles of  caseia  cited,  together  with  the  vol- 
ume and  pageti  of  the  Reports  wbere  they 
are  found.  When  necessary  to  clearly  pre- 
sent the  questions  involved,  the  briefs  shall 
contain  a  concise  and  clear  statement  of 
the  facts.    If  a  statement  of  fact  is  made 


by  counsel,  and  not  questioned  or  ex< 
plained  by  opposing  counsel,  it  will  be 
deemed  by  the  court  to  be  accurate. 
Wbere  objections  are  urged  against  plead- 
ings, tbe  bri^  shall  state  the  substance  of 
the  pleading  assailed,  and  specify,  with 
particularly,  tbe  defects  which  counsel  as- 
sert to  exist.  In  referring  to  instructions, 
counsel  shall  specify  tbe  iLumber  of  tbe  in- 
struction, and  give  the  pages  and  lines  of 
the  record  where  it  appears,  and  shall 
succinctly  state  the  substance  of  tbe  in- 
struction, the  specific  objections  to  it, 
where  objections  are  urged,  or,  wbere  the 
instruction  ia  deemed  correct, counselsbail 
succinctly  state  the  propositions  upon 
which  they  assert  its  accuracy.  In  dis- 
cussing questions  arising  on  the  admission 
or  exclusion  of  evidence,  counsel  shall  re- 
fer to  the  particular  testimony,  and  spec- 
ify by  pages  and  lines  tbe  part  of  the  rec- 
ord where  it  appears,  and  shall  also  state 
speeitleatly  the  nature  of  the  evidence  and 
the  objections  thereto. 

28.  Upon  a  writtenapplication  filed  with 
the  clerk  in  a  submitted  cause,  the  court 
will  set  it  down  for  oral  argument.  The 
argument  shall  be  beard  at  such  time  as 
may  be  designated  by  the  court,  and  it 
shall  be  conducted  under  such  limitations 
as  to  time  as  tbe  court  may  deem  it  prop- 
er to  impose.  The  counsel  applying  for 
and  obtaining  leave  to  argue  a  cause  oral- 
ly shall  at  once  notify  counsel  representing 
the  adverse  party  of  the  time  fixed  by  the 
court  for  the  argument. 

27.  Oral  argument  shall  be  limited  to 
some  definite  time,  not  exceeding  two 
hours,  to  be  equally  divided  between  the 
parties,  except  in  cases  wberecounsel  shall 
request  and  secure,  In  advance  of  the  ar- 
gument, a  longer  time. 

28.  Counsel  asking  for  an  oral  argument 
shall  state,  la  the  form  ot  concise  propo- 
sitions, properly  numbered,  tbe  points 
which  they  propose  to  argue,  and  to  each 
of  the  propositions  shall  append  tbe  au- 
thorities relied  upon  assupportingit.  This 
statement  shall  be  printed  or  legibly  writ- 
ten ;  a  copy  ot  it  shall  be  mailed  or  deliv- 
ered to  opposing  counsd  at/least  ten  days 
before  tbe  time  appointed  for  the  oral  ar- 
gument, and  a  copy  shall  be  filed  nlth  the 
clerk,  before  the  argument,  for  the  use  of 
the  court,  it  counsel  to  wboib  such  state- 
ment Is  mailed  or  delivered  desire  to  orally 
argue  the  cause,  they  shall  mail  or  deliver 
to  counsel  on  the  opposite  side  of  tbe  case 
a  statement  of  propositions  of  like  charac- 
ter witliin  five  days  after  the  receipt  of  the 
statement  from  the  opposite  side,  and 
shall  also  file  a  copy  with  the  clerk  for  the 
use  nl  tbe  court.  Tbe  oral  argument  shall 
be  confined  to  tbe  discussion  of  the  propo- 
sitiouB  and  authorities  contained  In  the 
statement.  The  propositions  shall  be 
briefly  stated,  and  they  shall  not  be  dis- 
cussed in  the  statement  of  points  required 
by  this  rule,  nor  snail  counsel  read  from 
written  or  printed  briefs  In  discussing  the 
the  propositions  stoted.  The  failure  to 
notice  or  discuss  in  the  oral  argument 
points  properly  made  in  the  briefs  shall 
not  be  deemed  a  waiver  of  such  points, 
but  they  will  be  fully  consldei-ed  in  deter- 
mining the  cause- 
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PBBPABATION  OP  TR&ICSCBIVTS. 

29.  Where  it  is  desired  to  preeent  a  qnes- 
tlon  of  la  w  arising  upon  tbe^lviug  or  tbere- 
tosal  of  inetructlons,  it  8ball  not  be  neces- 
sary to  hicorporate  the  evidence  in  tlierec- 
artl,  hot  it  sliall  be  suttitient  to  incorpo- 
rate therein  all  of  the  liistractiona  giren 
and  r»tttHed,  tojcetber  with  tbe  statement 
of  tbe  judge  that  there  was  competent  ev\' 
dence  introduced  on  tbe  trial  material  to 
tbe  point  covered  by  tbe  Instructions,  rel- 
eraut  to  the  quGstions  involved,  and  tend- 
loe  to  pnstain  tbe  theory  of  tbe  party  who 
believes  himself  aggrieved  by  the  rnling  of 
tbe  court. 

80.  Tbe  appellant  shall  cause  the  tran- 
script to  be  paged,  and  the  lines  of  eacb 
Iiage  to  he  numbered.  He  shall  also  cause 
marginal  notes  to  be  placed  on  the  tran- 
script in  their  appropriate  places,  indicat- 
ing the  several  parts  of  the  pleadings  in 
tbe  cause,  the  exhibits,  it  any,  the  orders 
of  the  court,  and  tbe  bills  of  exceptions. 
Where  tbe  evidence  is  set  oat  by  deposU 
tlon  or  otherwise,  the  names  of  the  wit- 
nesses sball  be  stated  in  the  margin.  The 
appellant  shall  also  note  on  the  margin 
all  motions  and  rulings  thereon,  and  he 
shall  also  note  the  instructions  given  and 
nsfused  in  all  cases  where  questions  are 
made  thereon. 

CBRTIORABI. 

81.  No  motion  for  ^.certiorari  to  correct 
the  record  in  a  snbmitted  cunse  will  be  en- 
tertained, unless  the  opposite  party  or  bis 
attorney  shall  have  had  ten  days'  notice 
la  writing  of  the  Intended  motion,  but  no 
notice  shall  be  necessary  where  tbe  oer- 
tlorarl  is  asked  prior  to  the  submission  of 
tbe  cause.  The  application  for  the  cer- 
tiorari shall  clearly  designate  tbe  parts 
of  tbe  records  asserted  to  be  detective,  im- 
properiy  omitted,  or  improperly  incorpo- 
rated in  the  transcript.  Briefs  and  af- 
fidavits  may  be  flled  insnpport  of  and  in 
opposition  to  tbe  motion,  but  oral  argu- 
ment will  not  be  beard. 

WITHDBAWAL  AND    RETURN  OF  RECORDS  IN 
CASKS  PENDING. 

82.  In  any  case  pending  in  this  court 
and  not  distributed,  any  attorney, or  firm 
of  attorneys,  representing  either  party, 
may  be  allowed  to  take  the  record  and 
papers  out  of  the  clerk's  office  for  any 
proper  purposeconoected  with  such  cause, 
on  giving  a  receipt  tli«refor  in  snch  form 
as  tbe  clerk  may  adopt,  in  which  shall  be 
specified  tbe  time  during  wbicb  such  rec- 
ord and  papers  may  be  kept,  but  in  no 
case  shall  such  papers  be  retained  more 
than  sixty  days,  except  by  special  leave. 
On  failure  to  return  such  record  and  papers 
within  the  time  stated,  the  attorney  or 
firm  of  attorneys  so  failing  shall  receive  no 
other  record  or  papers  while  so  In  default, 
and  the  clerk  shall  Immediately  issue  an 
order  agaiutit  him  or  them  to  show  cause 
why  such  record  and  papers  have  not  been 
retarned.  On  failure  to  show  sufficient 
cause,  and  to  return  such  record  and  pa- 
pers, such  attorney  or  attorneys  shall  pay 


the  casta  of  tbe  order  and  serrlce  thareof, 
and  an  attachment  may  issue  tor  aeon- 
tempt,  or  the  court  mny,  at  its  option, en- 
teran  order  reversing  thecase  if  therecord 
is  wrongfully  withheld  by  appellee's  coun- 
sel, or,  if  withheld  wrongfully  by  appel- 
lants' connseLthecourtmay  enter  an  order 
affirming  the  judKment. 

83.  After  a  case  has  been  decided, neither 
the  record  nor  the  opinion  shall  be  taken 
from  the  office  of  the  clerk,  except  by  a 
Judge  of  the  court  or  by  the  official  report- 
er; and  the  clerk  is  required  to  enforce 
this  rule. 

8BCUBITT  FOR  COSTS. 

34.  Whenever  It  shall  be  made  to  appear 
by  the  truuBcript  or  papers  in  the  cause, 
or  by  afflilavit  filed  at  any  time  before  the 
submission  of  a  canse,  that  the  apppllant 
or  appellants  is  or  are  non-residents  of  tb» 
state,  security  for  costs  will  be  required  of 
such  appellant  or  appellants.  If  the  party 
or  his  attorney  be  not  present  In  court, 
notice  of  tbereqntrement  shall  be  given  by 
the  clerk  to  tbe  party  or  his  attorney; 
and,  it  the  security  shall  not  be  given 
within  the  time  limited  by  tbe  court,  tbe 
appeal  will  be  dismissed. 

DWUIBSAL  OF  CAUBEXI. 

86.  Where  a  cause  appealed  in  vacation 
has  been  on  the  docket  ninety  days  or 
more,  and  there  is  no  appearance  by  the 
appellee,  and-  no  steps  have  been  taken  to 
bring  him  into  court,  or  where  a  notice 
has  been  issued  and  proves  Ineffectual 
from  any  cause,  and  no  sieps  are  taken 
for  more  than  ninety  days  after  the  issn- 
anee  of  such  Inetfwtual  notice  to  bring  the 
appellee  into  court,  theclerk  shall  enter  an 
order  dismissing  the  appeal. 

REHEABINa. 

86.  Rehearing  must  be  applied  for  by  pe- 
tition in  writing,  setting  forth  tbe  cause 
for  which  the  Judgment  is  supposed  to  be 
erroneous.  Tbe  court  will  eonsidcc  the 
petition  without  oral  argument,  upon  the 
matters  therein  alleged,  or  upon  written 
or  printe<l  briefs.  Upon  proper  motion, 
connHcl  will  be  rectulred  to  interchange 
briefs  as  upon  the  orlglnalsubmlssion.  The 
party  by  whom  the  petition  is  flled  shall 
return  the  record  with  bis  brief  on  tbe  pe. 
tition  within  sixty  days  from  the  time  tbe 
decision  of  the  court  is  filed  with  the  clerk, 
and  if  the  record  and  brief  be  not  placed 
on  file  within  that  time  it  shall  be  the 
duty  of  the  clerk  to  enter  an  order  over- 
ruling the  petition.  After  the  petition, 
brief,  and  record  have  been  filed  they  shall 
not  be  taken  from  the  files  by  the  petitioner 
without  special  leave,  applied  for  in  writ- 
ing. When  a  rehearing  is  granted,  the  or- 
der grnntlngit  shall  not  have  the  effect  to 
set  aside  the  sabmission  of  tbe  cause,  un- 
less specially  directed;  but  the  record 
shall  be  returned  to  the  flies  of  the  clerk's 
office,  and  the  cause  shall  stand  tor  hear- 
ing as  a  submitted  cause,  and  it  may  be 
taken  up  and  decided  at  once  as  a  submit- 
ted cause,  unless  upon  leave  granted  upon 
special  request,  in  writing,  time  is  given. 
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OPmtONB,  WHEN  TO  BR  CRRtlFIBD. 

87.  Opinions  and  Judgments  aliall  not  be 
certified  to  the  court  belnw  by  tlie  cleric 
of  this  court,  except  in  crinilual  cases,  un- 
til the  expiration  of  sixty  days,  unless  by 
order  ot  tills  court,  or  on  the  filing  of  a 
waiver  of  a  petition  for  reliearlng,  which 
order  of  court,  or  filing  of  waiver,  nhall 
be  certified  by  the  clerk  with  the  opinion. 

KEPORTBB. 

88.  The  opinions  ot  this  court  which  are 
to  be  published  shall  not  be  delivered  to 
the  reporter  until  tho  expiration  of  sixty 

.  days  from  the  determination  ot  the  cause, 
unless  certified  as  hereinbefore  provided; 
and  where,  in  such  cases,  petitions  for  re- 
bearing  are  filed,  the  opinions  therein  shall 
not  be  delivered  to  the  reporter  uutil  such 
petitions  are  overruled. 


WITHDRA.WAI.  OF  PAPERS  AFTRB  DISUISBAIm 

89.  When  an  appeal  shall  have  been  dls- 
misRed,  the  transcript  of  the  record  of  the 
court  below  shall  not  be  withdrawn  from 
the  files  of  this  court  tu  be  used  In  another 
appeal,  or  for  any  other  purpose,  without 
special  leave  of  the  court  In  term,  or  of  a 
Judge  thereof  In  vacation,  and  only  on 
good  cause  shown  by  afSdavit. 

UBRABT. 

40.  No  book  belonglngto  the  law  library 
shall  be  removed  from  the  librar,v  room, 
except  for  the  purpose  of  oral  argument, 
into  the  court  or  consultation  room,  and 
it  shall  be  delivered  to  the  court  or  re- 
turned* to  the  library  at  the  conclusion 
of  the  argument.  Any  violation  ot  this. 
rule  will  be  treated  as  a  contempt  ot  coort. 

In  force  from  and  after  Ifarch  18, 1891 


8X7FBEME  OOUBT  OF  OHIO. 
Amendments  to  the  Bules. 


Bule  IL 

S 10.  In  an  cases  where  the  briefs  filed 
in  compliance  with  Bule  IV.  do  not  con- 
tain all  points  and  authorities  intend- 
ed to.  be  relied  upon  on  oral  argument, 
counsel  must,  five  days  before  the  cause  is 
Bettor  hearing,  furnish  opposite  counsel 
with  a  brief  statement  of  any  additional 
points  and  authorities  intended  to  be 
presented ;  at{d  each  member  of  tlie  coort 
and  the  reporter  must  be  forulshed  with  a 
copy  the  day  before  the  oral  argument. 
At  the  conclusion  ot  the  oral  argument, 
time  win  not  begiven  tor  tbefiUng  of  briefs 
thereafter ;  and  all  cases  asslgrned  tor  oral 
argument  must  be  submitted  on  the  day 
they  are  assigned  for  such  argument. 

§  11.  No  motion  to  take  a  cause  out 
ot  Its  order  and  advance  It  for  hearing 
win  be  entertained,  on  the  part  of  the 

glalntitr,  until  It  Is  ready  to  be  submitted 
y  him,  and,  when  allowed,  time  will  t>e 
given  the  defendant,  not  exceeding  60  days, 
in  which  to  prepare  and  file  his  brief;  nor, 
on  the  part  of  the  defendant,  until  the  rec- 
ord has  been  printed,  (unlens  dispensed 
with ;)  and,  when  allowed,  the  brief  of  the 
plaintiff  must  be  filed  60  days  thereafter, 
and  that  ot  the  defendant  in  60  days  after 
the  expiration  ot  the  time  allowed  the 
plaintiff.  If  oral  argument  is  desired  by 
either  party,  notice  must  be  given  at  or  be- 
fore the  motion  to  take  out  of  order  Is  made. 

Rule  IV.     BBIEFB  AND  TRANSCRIPTS. 

No  civil  cause  will  be  heard  or  consid- 


ered, whether  marked  for  oral  argument 
or  not,  unless  the  plaintiff,  or  par^  hold- 
ing the  afBrmative,  shall  have  caused  to 
be  filed  with  the  clerk,  for  the  use  ot  tho 
court  and  reporter,  ten  printed  copies  of  so 
much  of  the  record,  testimony,  and  docu- 
ments therein,  necessary  to  be  considered 
by  the  court,  in  octavo  siae,  pamphlet 
form,  and  suitable  for  binding,  with  index 
and  marginal  references,  (tbecost  of  which 
printed  copies  shall  be  taxed  as  costs  in 
the  cause,)  and  shall  also  have  filed  with 
the  clerk  a  like  number  ot  printed  copies,' 
In  like  form,  of  a  brief  or  argument  there- 
in, containing  a  statement  ot  the  ques- 
tions presented,  and  a  succinct  statement 
of  so  much  ot  the  cause,  referring  to  the 
pages  ot  the  printed  record,  as  la  necessary 
to  show  how  the  quetitions  arise,  with 
marginal  references  to  the  headings  and 
points  made;  and  for  want  of  such  print- 
ed copies,  unless  good  reason  be  shown  to 
the  contrary,  the  causemay,  on  call  ot  tho 
docket,  be  dismissed  as  tor  want  ot  prose- 
cution. 

And  no  brief  or  argument  on  behalf  of 
the  defendant  or  party  holding  the  nega- 
tive will  be  read  or  considered,  unless  it 
be  printed  with  like  references,  and  a  like 
number  of  copies  filed  with  the  clerk.  A 
copy  of  the  printed  record,  and  all  brief» 
or  argument,  shall  be  furnished  to  oppo- 
site counsel  a  reasonable  time  before  the 
cause  Is  called  upon  the  docket,  and  proof 
of  such  service  of  records  and  briets  shall 
be  filed  with  the  clerk. 
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EXGLAND  V.  BOHTON  &  M.  R.  CO. 

(Supreme  JudicUU  Court  of  Massachusetts. 
Suffolk.     April  8,  1891.) 

IXJXTBT  TO  FASSEN0EB8 — AlIGHTINO  FBOM  MoVTKO 

Trais— Contributory  Negligence. 

1.  In  an  action  against  a  railroad  company 
for  Injuries  sastainea  in  alighting  from  a  train 
and  before  it  stopped,  it  appeared  that  the  night 
was  "so  dark  that  a  person  couldn't  see  -where  he 
or  she  was  going.  "  Defendant's  brakeman  called 
the  station,  and  fastened  open  the  car-door.  The 
cars  were  lighted,  and  at  the  station  platform, 
which  the  train  was  passing,  there  was  a  lighted 
lamp.  Flaintifl  had  ridden  frequently  over  the 
road,  and  the  place  where  she  attempted  to  alight 
and  was  injured  was  near  the  usual  stopping 
place,  but  unlighted.  Held,  that  plaintiff  could 
not  recover,  from  want  of  due  care  on  her  part 

2.  The  calling  of  the  station  and  opening  and 
fastening  back  of  the  car-door  by  delendant's 
brakeman  was  not  an  invitation  to  plaintiff  to 
■tep  off  a  moving  train. 

3.  Failure  of  brakeman  to  warn  plaintiff  did 
not  amoant  to  an  assurance  on  the  part  of  defend- 
ant that  it  was  safe  to  alight  before  the  cars 
stopped. 

4.  The  fact  that  passengers  were  coming  oat 
of  the  rear  door  of  the  car,  as  if  about  to  alight, 
did  not  show  that  plaintiff  in  stepping  from  the 
moving  cars  exercised  due  care. 

Exceptions  from  Buperlor  court,  Su&olk 
county;  P.  Emury  Alubicb,  Judi^e. 

8.  B.  Tynff,  for  plaintiff.  8.  Lincoln  and 
W.  I.  Badger,  for  defendant. 

Morton.  J.  Without  considering  the 
qni'Stlon  whether  there  was  any  evidence 
of  nesliRence  on  the  part  of  the  defendant, 
and  without  implying  that  there  was,  we 
are  of  opinion  that  the  conduct  of  the 
plaintiff  was  such  as  to  prevent  her  from 
recoverinpr,  on  the  ground  that  there  was 
a  want  of  due  care  on  tier  part.  It  is  clear 
from  her  testimony  that  Hhe  attempted  to 
alight  from  the  train  while  it  was  In  mo- 
tion. She  admitted  on  cross-examination 
that  the  train  must  have  been  ip  motion 
when  she  got  up  from  her  seat  and  as  she 
walked  through  the  car,  and  as  she 
Btepped  out  onto  the  platform  and  ofi 
the  "ar.  Her  husband,  who  followed  her 
as  she  got  up  to  go  out  of  the  car,  and 
was  fonr  or  live  feet  behind  her,  also  testi- 
fied that  the  car  was  in  motion  when  he 
was  walking  down  the  aisle,  when  he 
went  upon  the  platform,  and  while  his 
■wife  was  descending  the  steps  of  the  car. 
It  also  appeared  from  her  testimony  that 
T.27N.£.no.l — 1 


the  train  went  about  one  car-length,  and 
from  her  husband's  testimony  that  It 
went  about  two  car-lengths,  beyond  the 
point  where  she  fell  before  it  came  to  a 
stop.  It  likewise  appeared  That  the  place 
where  the  plaintiff  tried  to  get  off  was 
dark  and  not  lighted.  She  testified  that 
there  was  no  light  there;  and  her  hus- 
band, in  the  course  of  his  testimony,  said  it 
was  perfectly  dark  on  the  steps  of  the  car 
and  on  the  concrete;  so  dark  that  a  per- 
son couldn't  see  where,  he  or  she  was  go- 
ing: and  this  was  uncontradicted.  The 
plaintiff  seeks  to  excuse  her  conduct  on  the 
ground  that  the  calling  of  the  station  by 
the  brakeman,  and  the  opening  and  fast- 
ening back  of  the  door  by  him,  and  his 
failure  and  the  failure  of  any  one  in  the 
employ  of  the  defendant  to  warn  her  of 
the  danger,  constituted  an  Invitation  to 
her  to  alight,  and  an  assurance  on  which 
she  was  justified  In  relying  that  it  was 
safe  to  do  so.  It  was  also  claimed  by  the 
plaintiff  that  there  was  testimony  tending 
to  show  that  the  interval  between  passing 
the  Winter-Street  crossing,  which  she  no- 
ticed, and  the  calling  of  the  station  by  the 
brakeman,  was  ample  for  the  train  to 
stop :  that,  using  all  her  senses,  she  be- 
lieved it  had  done  so  before  she  left  her 
seat;  that  as  she  turned  to  go  down  the 
steps  she  looked  to  see  if  everything  was 
all  right,  an  she  supposed  it  was;  and 
that  trains  from  Boston  uAually  stopped 
about  a  car-length  beyond  the  Winter- 
Street  crossing.  We  assume  in  favor  of 
the  plaintiff  that  this  place  of  stopping 
would  bring  the  train  not  far  from  where 
she  attempted  to  get  off.  Assuming  that 
the  action  of  the  brakeman  In  calling  the 
station  and  fastening  b«ck  the  door  was 
to  be  regarded  as  an  invitation.  It  was 
clearly  not  an  Invitation  to  alight  from  a 
moving  train,  but  from  the  train  after  it 
had  come  to  a  stop.  It  did  not  authorize 
the  plaintiff  to  attempt  to  get  off  of  the 
train  when  in  motion.  But  we  do  not 
think  the  action  of  the  brakeman  can,  as 
matter  of  law,  be  regarded  as  an  Invita- 
tion. It  was  at  the  moHt  simply  an  an- 
nouncement that  the  train  was  near  the 
station,  and  would  presently  stop,  and 
was  given  In  order  that  passengers  intend- 
ing to  alight  there  might  prepare  them- 
selves to  do  so  when  the  train  stopped. 
Bridges  v.  Railway  Co.,  L.  R.  6  Q.  B.  877; 
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LewlB  T.  Railway  Co.,  L.  B.  9  Q.  B.  66. 
It  Is  matter  of  commnn  obsprratlon  that 
tblB  i8  the  object  in  announcing  titatlona 
on  railway  trains;  and  there  was  no  eTi> 
dence  of  any  custom  or  usaee  on  the  part 
of  the  defendant  road  not  to  call  the  sta- 
tion ontll  it  bad  been  reached,  and  the 
train  had  come  to  a  stand.  The  fact  that 
the  brakeman  did  not  warn  her  was  not  au 
assurance  that  It  was  safe  for  her  to 
alight,  any  more  than  his  calling  of  the 
station  was  an  invitation  to  her  to  get  off 
of  the  train  while  In  motion.  His  posi- 
tion, too,  was  not  such  as  to  conrey  any 
Invitation  or  assarance  to  her,  as  the 
court  intimated  might  have  been  the  case 
with  the  gato-keeper  in  Johanson  v.  Rail- 
road Co.,  162  Mass.  — ,  28  N.  E.  Uep.  426. 
Besides,  he  may  well  have  assumed  that, 
although  she  was  upon  the  platform,  or 
on  the  step,  she  would  not  actually  at- 
tempt to  alight  until  the  train  came  to  a 
stop.  Notwithstanding  she  says  she 
used  all  her  senses, — sight,  hearing,  and 
feeling,— It  Is  difficult  to  understand  how, 
in  the  exercise  of  due  care,  she  could  hiive 
failed  to  see  that  the  train  was  in  motion. 
There  was  no  occasion  tor  haste,  because 
there  was  no  passenger  before  ber.  There 
was  nothing  to  distract  her  attention. 
There  was  no  evidence  that  the  train  had 
come  to  a  stop,  and  was  in  the  act  of 
starting  again  as  she  was  in  the  act  of 
leaving  it.  There  was  nothlns  unusual 
about  the  manner  or  the  place  of  stop- 
ping, so  far  as  appears  from  the  exceptions. 
She  was  not  a  stranger,  for,  according  to 
ber  own  testimony,  "she  had  lived  In  the 
vicinity  for  some  time,  and  knew  it  pretty 
well."  Uer  husband,  who  was  within  a 
few  feet  of  her,  knew  all  the  time  that  the 
train  was  in  motion.  The  cars  were  light- 
ed in  the  usual  manner,  and  upon  the  con- 
crete platform,  on  the  side  on  which  the 
plaintiff  stepped  off,  was  a  lamp,  and  be- 
yond, obstructed  only  by  some  small  trees, 
an  electric  street  light,  and  both  were 
within  easy  range  of  the  plaintiff's  vlaiun. 
The  least  notice  of  the  light  striking 
through  the  car  windows  onto  the  cov- 
ered platform,  or  of  the  lamp  or  street 
light,  would  have  shown  the  plaintiff  that 
the  train  was  in  motion.  The  plaintiff 
acted  on  the  belief  that  the  train  had 
stopped  when  it  had  not  stopped,  and 
this  mistake  was  due  to  her  own  omission 
to  use  reasonable  care.  The  fact  that  it 
was  dark  where  she  attempted  to  alight 
rendered  some  caution  not  less  necessary 
on  her  part.  To  step  oft  of  the  train 
where  it  was  "so  dark  that  a  person 
couldn't  see  where  he  or  she  was  going," 
under  circumstonces  that  did  not  amount 
to  an  invitation  on  the  part  of  the  defend- 
ant to  do  so,  or  an  assurance  that  it  was 
safe  to  do  so,  and  where  no  necessity  ex- 
isted for  doing  it,  was  of  itself  a  contribu- 
tory Oct  of  carelessness  on  the  part  of  the- 
plaintiff.  Bridges  v.  Railway  Co..  supra, 
387.  The  fact  which  the  plaintiff  ottered 
to  show,  that  passengers  were  coming 
ont  of  the  rear  door  as  If  about  to  alight, 
bad  no  tendency  to  show  that  the  plain- 
tlB,  in  stepping  from  the  car  while  in  mo- 
tion, was  herself  in  the  exercise  of  duecare; 
and  her  belief  that  the  passengers  were 
going  to  step  from  the  car.  or  that  they 
were  coming  out  because  the  train  had 


•topped,  would  not  excuse  her  from  naing 
proper  care.    Exceptions  overruled. 

(in  Mus.  «7) 

Attobnkt  Oenkral  t.  Algonquin  Clcb 

(Supreme  JvMolal  Court  of  Bfoesoc^utettt. 
SuSolk.    April  1,  1S91.) 

COVBKAHTB  IS  DeSDS  —  CONSTBOOnON  —  RUTRIC- 
TIONS  A.B  TO  BuiU>t2IOa. 

1.  Defendant's  deeds  requited  the  front  wall 
of  any  building;  erected  on  the  land  to  be  set 
back  20  feet  from  the  avenue  on  which  It  abutted, 
but  allowed  "steps,  windows,  porticoes,  and 
other  usual  projections  appurtenant  to  said  front 
wall,"  and  prohibited  any  "projeotlon  In  the  nat- 
ure of  a  bay  window,  circular  or  octagon  front, 
with  the  foundation  wall  sustaining  the  same, 
(inch  foundation  wall  being  a  projection  of  the 
front  wall. ) "  Held,  that  the  deeds  prohibited  the 
bnilding  oi  a  basement  story,  surmounted  by  a 
balcony,  within  iSO  feet  ot  the  avenue,  though 
such  projections  were  usual  in  Buiope. 

8.  Such  deed  provided  that  no  bay  window  or 
olrcular  or  octagon  front  should  be  allowed,  un- 
less any  horizontal  section  of  such  projection 
would  fall  within  the  external  lines  of  a  trape- 
sold,  whose  base  along  the  building  should  not 
ezceiBd  seven-tenthsoi  the  length  of  the  building, 
and  whose  side  lines  should  make  an  angle  of  45 
deg.  with  the  base.  Held,  that  the  deeds  did  not 
warrant  the  building  of  two  or  more  biiy  win- 
dows close  together,  so  that  the  bases  of  their 
respective  trapezoids  would  interlap,  and  the 
lei^h  of  the  base  ot  each,  taken  together,  would 
be  greater,  while  the  part  of  the  bases  of  each 
whicU  did  not  overlap  would  be  less,  than  the 
distance  limited  in  the  deed. 

8.  Since  such  deeds  provide  tor  tuty  windows 
and  circular  or  octagon  fronts,  and  restrict  them 
by  limiting  the  length  of  the  base  of  their  trape- 
zoids, and  in  a  separate  provision  allow  "porti- 
coes and  other usuikl  projections"  without  restric- 
tion, and  since,  for  a  long  time,  all  parties  have 
assumed  that  it  was  not  intended  to  inrohlbit  the 
building  of  porticoes,  etc.,  close  to  bay  windows, 
and  octagon  and  circular  fronts,  it  will  be  htUl 
that  the  latter  projections  may  be  built  without 
regard  to  whether  the  base  of  their  trapezoids 
overlap  the  porticoes  and  other  usual  projections. 

4.  Where  the  grantees  in  deeds  prohibiting 
the  erection  of  a  building,  or  projections  there- 
from, within  a  certain  distance  of  a  street,  delib- 
erately erect  sudi  projections,  in  knowledge  ol 
the  prohibition,  and  of  the  opposition  of  the  com- 
monwealth, by  which  the  deeds  contain!  og  such 
prohibition  were  given,  the  attorney  general  can- 
not be  held  gnllty  of  laches  in  waiting  until  the 
erection  is  completed  before  taking  steps  for  its 
removal. 

5.  The  grantees,  where  the  officers  have  ex- 
pressed their  opposition  to  theerectlon  of  such  pro- 
jections, cannot,  alter  persisting  in  the  erection, 
contend'thst  the  projections  are  not  of  sufBcient 
importance  to  warrant  a  mandatory  injunction  or 
order  for  their  removal. 

Report  from  supreme  Judicial  court,  Suf- 
folk county. 

A.  J.  Waterm&n,  Atty.  Gen.,  H.  A.  Wy- 
man,  Asst.  Atty.  Oen.,  and  H.'N.  Sbep- 
a,rd,  for  plaintiS.  Oeo.  Putnam,  tor  de- 
fendant. 

C.  Allen,  J.  The  general  provision  in 
the  deeds  under  which  the  defendantholds 
its  title  is  that  "the  front  wall  of  any 
building  erected  on  the  premises  on  Com- 
monwealth avenue  shall  be  set  back  20 
feet  from  said  Commonwealth  avenue;" 
but  In  this  reserved  space  of  30  feet  "steps, 
windows,  porticoes,  and  other  usual  pro- 
jections appurtenant  to  said  front  wall 
are  to  be  allowed, "  subject  to  certain  lim- 
itations. The  first  question  arises  upon  the 
meaning  ot  the  words,  "  and  other  usual 
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projections. "  The  g^eneral  front  wall  ol  the 
defendant's  club-housu,  above  tbe  base- 
ment story,  is  set  back  20  feet ;  but  tbe 
basement  story  is  bailt  nearer  to  tiie  ave- 
nue than  the  reat  of  the  building,  and  is 
surmounted  by  a  balcony.  It  has  been 
found  that  balconies  were  usual  projec- 
tions In  Boston,  but  "basements  sur- 
mounted by  a  balcony,  as  In  this  building, 
have  never  been  usual  in  Boston,  and  there 
was  no  evidence  that  they  have  ever  been 
usual  in  this  country;  but  they  are  usual 
in  European  architecture,  and  are  well 
known  to  cultivated  architects,  and  are  a 
natural  incident,  but  not  a  necexeary  leat- 
nre.of  a  building  of  the  class  to  which  this 
clnb-honse  belongs. "  The  question  is, 
whether,  under  these  circumstances,  the 
basement  projection  Is  to  be  deemed  a  us- 
ual projection,  within  tbe  meaning  of  tbe 
deeds.  The  general  object  of  the  provis- 
ion Is  manifest.  The  avenue.  It  Is  said 
without  dispute,  was  laid  out  t>y  the  com  - 
mlssloners  of  the  commonwealth  of  the 
width  of  200  feet,  and  It  was  designed  to 
secure  a  further  space  of  20  feet  on  each 
side,  which  should  be  substantially  free 
from  buildings.  The  language  is  a  modifi- 
cation, adopted  In  1863,  of  language  used 
in  earlier  deeds,  and  it  was  no  doubt 
adopted  after  much  consideration,  and  it 
was  thereby  Intended  to  define  limits 
which  should  not  be  Infringed  upon.  No 
projections  within  the  line  of  20  feet  are  to 
be  allowed,  except  steps,  windows,  porti- 
coes, and  other  usual  projectdons.  In  the 
next  clause  "  door-steps  and  balustrades 
connected  therewith,  and  cornices  at  the 
roof  of  the  building, "  are  specified  as  pro- 
jections which  are  allowable.  It  is  then 
provided  that  "no projection  In  tbe  nature 
of  a  bay  window,  circular  front,  or  octa- 
gon front,  with  the  foundation  wall  sus- 
taining tbe  same,  (sncb  foundation  wall 
being  a  projection  nf  the  front  wall,)  will 
be  allowed,"  unless  within  certain  deOned 
limits,  and  extending  over  only  a  certain 
portion  of  the  front  of  tbe  building.  No 
other  projections  are  mentioned  in  the 
deeds.  These  various  provisions  serve  to 
throw  some  light  upon  the  meaning  of  tbe 
'  words,  "other  usual  projections  appurte- 
nant to  said  front  wall. "  And  looking  at 
the  general  object  of  the  provision, — at  the 
collocation  of  the  words  allowing  other 
usual  projections  appurtenant  to  the  front 
wall,  and  Its  close  connection  with  other 
enumerated  projections,— steps,  windows, 
porticoes, — and  at  the  ezpreMS  restriction 
that  no  projection  in  the  nature  of  a  bay 
window,  circular  front,  or  octagon  front, 
with  tbe  foundation  wall  sustaining  the 
same,  will  be  allowed,  except  to  a  limited 
extent  not  reaching  over  the  whole  front, 
we  find  It  Impossible  to  accept  the  conclu- 
sion that  a  whole  basement  story  may  be 
advanced  into  the  reserved  npaee.  Giving 
as  wide  a  scope  as  we  deem  permissible  to 
the  words, "other  usual  projections, "they 
must  at  the  least  be  such  projections  as 
were  usual  in  this  country  at  the  time  the 
deeds  of  the  commonwealth  were  given.  If 
the  builders  desire  u  greater  scope  for  orna- 
mentation and  variety  in  the  erection  of  a 
building  than  this  will  allow.  It  must  be 
obtained  by-  setting  back  the  front  wall. 
Upon  the  facts  stated,  tbe  projection  of 


tbe  basement  story  cannot  be  deemed  a 
usual  projection,  within  the  meaning  of 
tbe  deeds;  and  whether  the  restriction 
was  wise  or  not,  and  whether  or  not  the 
enforcement  of  it  will  have  a  tendency  to 
check  elegant  architecture,  we  cannot  do 
otherwise  than  give  effect  to  the  meaning 
of  the  words  adopted  by  the  officera  of  tbe 
commonwealth,  when  once  that  meaning 
is  ascertained. 

Since  tbe  projecting  basement  story  can- 
not stand  as  a  usual  projection,  any  pro- 
jection from  the  line  of  20  feet  which  can 
be  vindicated  must  come  under  some  oth- 
er head.  The  projections  which  are  al- 
lowed within  the  reserved  space  of  20  feet 
are  subject  to  certain  limitations,  namely : 
"No  projection  of  any  kind,  other  than 
door-steps  and  balustrades  connected 
therewltn,  and  cornices  at  tbe  roof  of  the 
building,  will  be  allowed  to  extend  more 
than  five  feet  from  said  front  «^all  into 
said  space.  No  projection  in  the  natura 
of  a  bay  window,  circular  front,  or  octa- 
gon front,  with  the  foundation  wall  sus- 
taining the  same,  (such  foundation  wall 
being  a  projection  of  the  front  wall,)  will 
be  allowed,  unless  any  horizontal  section 
of  such  projection  would  fall  within  the 
external  lines  of  a  trapezoid,  whose  base 
upon  the  rear  line  of  the  aforesaid  space 
does  not  exceed  seven-tenths  of  the  whole 
front  of  the  building,  nor  exceed  eighteen 
feet  in  any  case,  and  whose  side  lines 
make  an  angle  of  forty-flve  degrees  with 
the  base;  and  each  house  in  a  block  shall 
be  considered  a  separate  building,  within 
the  meaning  of  this  limitation."  The  de- 
fendant's club-house  has  a  front  of  82  feet, 
and  the  basement  story  is  ^o  constructed 
that  certain  portions  of  the  front  wall, 
called  "screens,"  can  be  removed,  and  if 
this  Is  done  it  will  then  appear  that  tbe 
projections  of  tbe  basement  comprise  a 
porch  at  the  center  of  the  building,  with 
two  bay  windows  in  each  side  of  it.  These 
bay  windows  are  built  so  near  to  each 
other  that  the  banes  nf  their  trapezoids 
overlap  each  other,  and  the  sum  of  the 
bases  of  the  trapecoids  is  more  than 
seven-tenths  of  the  whole  front  of  the 
building.  The  defendant  contends  that 
this  may  properly  be  done,  and  that, 
to  take  a  strong  Illustration,  a  series  of 
narrow  projecting  windows  might  be 
built  from  the  ground,  with  only  a  small 
space  between  them,  with  the  bases  of 
their  trapesoids  far  overlapping  each  oth- 
er, and  tbe  snm  of  tbe  bases  not  only  ex- 
ceeding seven-tenths  of  tbe  whole  front  of 
the  building,  but  even  exceeding  the  whole 
length  of  its  entire  front.  The  defendant 
contends  that  there  is  nothing  in  the  lan- 
guage of  the  limitation  in  the  deeds  which 
would  prevent  this  from  being  done,  how- 
ever unlikely  it  is  that  any  architect  or 
builder  would  adopt  such  a  method  of 
construction.  This  argument  overlooks 
or  disregards  the  general  purpose  of  the 
provision,  which  was  to  secure  a  space  of 
20  feet  from  the  avenue  which  should  be 
substantially  free  from  buildings.  Certain 
projections  into  this  space  were  allowed, . 
but  gi-eat  pains  were  taken  to  limit  the 
amount  and  character  of  them.  If  the 
front  of  tbe  building  is  so  wide  as  to  ad- 
mit of  tbe  erection  of  more  than  one  such ' 
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bay  window,  to  allow  the  baBes  of  the 
trapezoids  nf  the  several  bay  windows  to 
overlap  each  other  would  be  tu  allow  the 
reserved  space  to  be  substantially  occu- 
pied. Instead  of  keeping  it  substantially 
clear.  The  privilege  which  is  given  by  the 
deeds  of  occcupying  a  moderate  portion 
of  the  reserved  space  with  projections  is 
not  to  be  exercised  in  such  a  manner  as 
to  defeat  the  main  purpose  of  the  provis- 
ion. The  limitation  is  express,  that  no 
projection  in  the  nature  of  a  bay  wludow 
of  the  kind  described  will  be  allowed,  un- 
less any  horizontal  section  of  it  would  fall 
within  the  external  lines  of  a  trapezoid 
such  as  is  described.  To  hold  that  the 
bases  of  two  or  more  trapezoids  may  over- 
lap each  other,  or  may,  when  taken  to- 
gether, exceed  seven-tenths  of  the  whole 
front  of  the  building,  would  be  virtually 
to  nullify  the  limitation,  in  its  application 
to  buiUlings  having  a  wide  front.  The 
provision  that  "each  house  in  a  block 
shall  be  considered  a  separate  building 
within  the  meaning  of  this  limitation," 
goes  to  show  that  no  such  construction 
as  the  defendant  nrges  upon  us  was  in- 
tended. In  applying  the  language  used  in 
the  deed  to  the  case  of  a  building,  upon 
the  front  of  which  it  is  desired  to  have 
more  such  bay  windows  than  one.  each 
bay  window  must  fall  within  thi  external 
Hues  of  a  trapezoid  not  exceeding  the  di- 
mensions prescribed,  the  base  of  which  will 
be  clear  of  the  base  of  the  trapezoid  for 
the  adjoining  bay  window,  and  will  not 
extend  beyond  the  exterior  lines  of  the 
building;  and  the  combined  bastes  must 
not  exceed  seven-tenthH  of  the  whole  front 
of  tbebuilding,  Thedefendnnt'surgument 
that  upon  this  view  it  becomes  a  question 
of  some  difficulty  to  determine  which  pro- 
jection shall  be  altered,  or  whether  the 
alteration  shall  be  partly  in  both,  is  not 
of  force.  The  defendant  will  be  at  liberty 
to  make  such  alterations  as  will  bring  the 
projections  within  the  limitations  pre- 
scribed by  the  deed. 

The  further  question  is  pVesented  wheth- 
er the  base  of  tlie  trapezoid  of  a  bay  win- 
dow can  overlap  upon  a  portico,  or  other 
usual  projeirtion  of  that  class.  This,  as 
an  original  question,  certainly  is  attended 
with  no  little  difficulty.  In  behalf  of  the 
constrnction  contended  for  by  the  defend- 
ant, that  such  overlapping  is  allowable. 
It  may  be  urged  that  the  projections  re- 
ferred to  in  the  deeds  are  of  two  distinct 
classes;  tha t  projections  in  the  nature  of 
a  bay  window,  circular  front,  or  octagon 
front,  with  the  foundation  wall  sustaining 
the  same,  such  foundation  wall  being  a 
projection  of  the  front  wall,  are  of  one 
class;  that  the  restriction  respecting  trape- 
zoids applies  only  to  this  class;  that  oth- 
er usual  projections  need  not  be  kept  with- 
in the  linear  llniits  along  the  front  of  the 
building  thus  prescribed  for  such  bay  win- 
dows; that  porticoes  and  balconies  are 
the  principal  projections  of  the  other  class, 
not  falling  within  the  rule  as  to  trape- 
zoids; and  that,  however  it  may  be  with 
respect  to  porticoes  built  from  theground, 
it  is  not  disputed  that  a  balcony  might  be 
so  built  as  to  extend  along  the  whole  front 
of  the  building,  provided  there  were  no 
such   bay    windows,   circular   fronts,  or 


octagon  fronts;  and  that,  even  assum- 
ing that  the  base  lines  of  the  trapezoids 
of  the  bay  windows  must  keep  clear 
of  each  other,  it  does  not  follow  that 
they  must  also  keep  clear  of  the  pro- 
jections of  the  other  class,  since  the  two 
classes  of  projections  are  treated  separate- 
ly in  the  deeds.  Such  is  the  argument, 
and  there  certainly  is  force  in  the  propo- 
sition that  it  .was  probably  Intended  that 
balconies  and  porticoes  might  be  built  in 
close  conjunction  with  bay  windows.  Un- 
der such  circumstances,  If  a  practical  con- 
struction has  been  put  upon  the  provision 
by  both  parties,  that  may  now  be  consid- 
ered. Winchester  v.  Glazier,  152  Mass.  — ,  25 
N.  £.  Kep.  728,  and  cases  thera cited.  The  re- 
port says  that  "it was  proved efebenethat 
in  many  cases  grantees  of  the  common- 
wealth had  built  bay  windows  immediately 
adjoining  porches  •  •  •  so  that  the 
trapezoids,  including  the  bay  window, 
would  overlap  the  porch.".  Itis  fair  to  as- 
sumethatthis  has  been  going  on  since  1863, 
when  this  provision  In  the  deeds  of  the 
commonwealth  was  adopted.  So  far  as  is 
made  to  appear,  no  question  has  hereto- 
fore been  rained  as  to  the  propriety  of  this 
mode  of  buildins:.  The  fact  of  plain  viola- 
tions of  the  restriction  by  other  builders 
would  not  avail  the  defendant  to  excuse  a 
plain  violation  on  its  part.  But,  where 
the  meaning  of  the  deed  is  in  doubt,  the 
long-permitted  practice  of  man.v  other 
builders  may  have  some  weight  in  show- 
ing what  was  meant  by  the  restriction. 
We  have  come  to  the  conclusion  that  the 
restriction  in  the  deed  does  not  forbid  such 
a  mode  of  building  that  the  base  of  the 
trapezoid  of  a  bay  window  may  overlap 
upon  a  portico  or  balcony. 

There  are  certain  minor  particulars  in 
which  unwarrantable  projections  of  small 
extent  are  found  to  exist  in  the  upper 
stories  of  the  club-house.  These  all  de- 
pend on  exast  measurements,  aud  no  con- 
troversy has  been  made  at  the  argument 
in  respect  to  their  existence.  Theattor- 
ne.v  general,  on  the  other  hand,  does  not 
ask  for  a  decree  for  their  present  removal, 
but  only  for  such  a  decree  as  will  prevent 
the  defendant  from  acquiring  an  absolute 
right  to  maintain  them  beyond  the  pre- 
scribed limits. 

The  defendant  farther  con  tends  that  the 
attorney  general  ought  to  be  debarred  by 
reason  of  laches  from  maintaining  the  in- 
formation. The  justice  before  whom  the 
case  was  heard  found  that  the  coiumon- 
wealt.li  has  lost  none  of  its  rights  to  equi- 
table relief,  and  reports  in  detail  the  facts 
upon  which  this  finding  rested.  Upon 
these  facts,  his  finding  was  clearly  right. 
Laches  is  not  set  up  as  a  ground  of  de- 
fense In  the  answer.  In  Sullivan  v.  Rail- 
road Co.,  94  U.  S.  806,  811.  it  is  said  that  it 
need  not  be.  However  this  ma.y  be,  the 
defense  of  laches'  was  made  without  ob- 
jection at  the  hearing.  It  is  not,  there- 
fore, now  to  be  urged  against  the  defend- 
ant that  this  ground  of  defense  is  not  open. 
But  it  appeared  at  the  hearing  that  the 
officers  of  the  commonwealth  did  all  that 
was  reasonably  necessary  to  put  the  de- 
fendant npon  its  guard,  and  to  preserve 
the  right  to  object  to  any  unauthorized 
projections.    The  course  pursued  by  the 
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defendant  in  the  erection  of  Its  clob'bonBe, 
was  taken  deliberately,  and  under  no  rea- 
sonable misapprehension  as  to  the  pohI- 
tlon  or  views  of  the  officers  of  the  com- 
monwealth. It  was  not  necessary  to 
bring  the  information  before  the  wall  was 
flnisbed.  Llnzee  v.  Mixer,  101  Masti.  512; 
Attorney  General  v.  Gardiner,  117  Mass. 
4(>2.  There  having  been  no  laches  iu  fact, 
we  have  no  occasion  to  consider  whether 
laches  in  any  such  case  can  be  imputed  to 
the  commonwealth. 

The  defendant  further  contends  that  the 
projections  are  not  of  sufficient  Importance 
to  warrant  a  mandatory  Injunction  or 
order  for.  their  removal.  This  argument 
would  be  of  more  weight  in  a  case  where 
a  defendant  had  erected  a  building  with 
onauthorized  projections,  in  ignorance 
that  they  weredeemed  to  be  unauthorized, 
and  where  be  was  not  aware  that  his 
right  to  do  so  was  disputed.  Without 
considering  what  should  be  done  in  such 
a  case,  it  is  enough  to  say  that  such  is  not 
the  case  here.  If  the  defendant,  after  de- 
liberately proceeding,  in  the  face  of  the  re- 
monstrances of  the  ofHcersof  thecoinmon- 
wealth,  to  erect  projections  which  are 
now  determined  to  be  unwarranted,  can 
yet  be  heard  to  urge  that  after  all  no  or- 
der for  their  removal  should  be  passed, 
It  wonid  gain  something  not  much  short 
of  a  right  by  stoutly  asserting  an  invalid 
claim.  The  space  was  reserved  for  rea- 
sons affecting  not  only  neighboring  own- 
ers, but  the  public  at  large.  Compensa- 
tion to  the  commonwealth  for  such  an  in- 
trusion into  the  reserved  space  would  be 
an  nnsuitable  remedy.  The  injury  Is  one 
not  easily  meaHureable  by  mone.v.  It  is, 
then,  a  question  whether  the  defendant 
shall  be  allowed  to  retain  its  unauthor- 
ized projections,  or  shall  be  compelled  to 
make  such  alterations  as  will  bring  them 
within  the  provisions  of  the  deeds.  We 
cannot  say,  under  the  circumstances  as 
they  appear,  that  the  Injury  is  trifling  or 
unsubstantial.  If  one  such  intrusion  Into 
the  reserved  space  is  allowed  to  pass, 
others  must  he.  Where  a  general  plan  has 
been  laid  out  in  behalf  of  the  coramoq- 
wealth  for  the  improvement  of  land  and 
the  construction  of  a  broad  avenue,  for 
the  benefit  of  all  purchasers  of  lots  upon 
It,  and  of  the  public  at  large,  with  specific 
restrictions  requiring  conformity  thereto 
Inserted  In  the  deeds,  it  is  of  importance 
that  nri-hiterts  and  builders  should  un- 
derstand that  the  commonwealth  has  a 
right  to  insist  that  its  rules  and  limita- 
tions must  be  observed ;  and  a  violation 
BO  considerable  ns  Is  shown  in  the  present 
case,  when  made  In  the  face  of  distinct 
notice  and  proliibition  from  the  public 
authorities. cannot  be  entitled  to  Indul- 
gence, as  a  matter  of  right.  In  a  suit 
brought  under  such  circumstances  in  be- 
half of  the  commonwealth  to  enforce  the 
language  of  its  deeds,  we  are  not  at  lib- 
erty to  say  that  the  defendant  shall  not 
be  held  bound  by  the  restriction  on  the 
ground  that  the  injury  Is  slight,  unless  it 
i"  so  small  as  to  fall  within  the  maxim 
de  minimis.  Stronger  reasons  apply  when 
the  salt  Is  brought  by  the  attorney  gen- 
eral to  enforce  a  public  right;  but  even  In 
aoita   brought  by  private   parties    a  re- 


moval has  been  ordered.  Attorney  Gen- 
eral V.  Gardiner,  117  Mass.  492;  Attorney 
General  v.  Terry,  L.  R.  9  Ch.423;  Attorney 
General  v.  Cockermouth,  L.  R.  18  Eq.  172, 
178:  People  v.  Vanderbilt,  28  N.  Y.  396;  38 
Barb.  282,  287,  293;  Reimer's  Appeal.  100 
Pa.  St.  182;  Peck  v.  Conway,  119  Mass. 
546,  5.50;  Tucker  v.  Howard,  128  Mass,  3«1 ; 
Sanborn  v.  Rice,  129  Mass.  .187;  Linzee  v. 
Mixer,  101  Mass.  512 ;  Krehl  v.  Bnrrell,  7 
Ch.  Div.  551;  11  Ch.  DIv.  146;  Manners 
V.  Johnson,  1  Ch.  Div.  673;  Goodson  v. 
Richardson,  L.  R.  9  Ch.  221.  The  deed  it- 
self makes  express  provision  for  just  such 
cases  as  this:  The  "commonwealth  re- 
serves the  right  to  enter  upon  the  prem- 
ises by  its  agents,  and,  at  the  expense  of 
the  party  in  fault,  to  remove  or  alter.  In 
conformity  with  the  above  stipulations, 
any  building  or  portion  thereof  which 
may  be  erected  on  the  premises  b.v  the 
said  grantee,  or  his  representatives  or  as- 
signs, in  a  manner  or  to  a  use  contrary  to 
the  above  stipulations."  Instead  of  en- 
forcing the  commonwealth's  view  of  the 
meaning  of  the  deeds  at  all  hazards,  the 
attorney  general  properly  seeks  the  aid 
of  the  court  to  define  the  rights  of  the 
defendant  under  them,  and  to  order  the 
removal  of  all  unauthorized  projections 
which  may  not  fairly  be  deemed  to  full 
within  the  r\x\ede  minimis.  Attorney  Gen- 
eral V.  Williams,  140  Mass.  329,2  N.  E.Rep. 
80,  and  8  N.  E.  Rep.  214.  In  rt  spect  to  the 
basement  story,  a  mandatory  injunction 
must  issue,  and.  In  respect  to  the  other 
and  minor  projections,  there  may  be  a 
declaration  establisblng  the  right  of  tlie 
commonwealth,  bnt  not  compelling  the 
defendant  to  remove  them  at  present,  in 
view  of  Its  willingnpss  and  request  to  be 
allowed  to  retain  them  under  the  assent 
of  the  commonwealth;  both  to  be  under 
the  direction  of  a  single  Justice.  Decree 
accordingly. 

(153  Mau.  481) 

Goodwin  v.  McDonald  et  al. 

(Supreme  JuAUsUil  Court  of  MassachiisettB. 
Essex.    April  8,  1891.) 

Wills— CoNSTBOCTioN — Remximdebs. 

A  win  making  dilTerent  devises  to  two  per- 
sons, and  if  "either  die  his  share  to  go  to  the 
survivor, "  and  if  "both  die  the  property  to  go  to 
the  nearest  of  kin, "  passes  a  fee  to  each,  if  liv- 
ing at  the  testator's  death. 

Exceptions  from  superior  court,  Essex 
county;  .Justin  Dewey,  Judge. 

Writ  of  entry,  brought  by  Francis  F. 
Goodwin  to  recover  of  Cathrlne  McDonald 
and  others  one  undivided  half  of  certain 
land.  John  Goodwin,  who  at  the  time  of 
his  death  was  seised  in  fee  of  the  whole 
premises,  died  testate  December  1,  1889, 
leaving  a  widow,  Sadie  Goodwin,  and 
one  child,  Francis  J.  Goodwin,  the  de- 
mandant. The  widow  died  July  7, 1890, 
and  the  tenants  are  her  devisees.  The  de- 
mandant claimed  that  the  true  construc- 
tion of  John  Goodwin's  will  the  estate  of 
the  widow  at  her  death  vested  in  him. 
The  tenants  claimed  that  the  widow  took 
an  estate  in  fee  in  the  undivided  half  of 
said  premises,  which  estate  passed  to  them 
under  her  will.  The  court  ruled  usclaimed 
by  the  tenants,  and  the  demandant  ex- 
cepts. 
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C.  U.  Bell,  for  demandant.  W.  J.  Brad- 
ley  and  W.  8.  Knoz,  for  tenants. 

W.  Allkn,  J.  The  words  of  the  will, 
"give,  devise,  and  bequeath  one-half  of  all 
my  property,  both  real  and  personal,  to 
my  beloved  wife,  Sadie  Goodwin,  the  re- 
malnlDK  half  to  my  dearson  Francis  Uood- 
win, "  gave  a  fee  to  the  wife  and  son.  If 
there  could  be  any  doubt  that  the  subse- 
quent words,  "should  either  wife  or  son 
die,  their  share  to  go  to  the  survivor, "  In- 
tend a  death  before  thetestator,  the  words 
which  follow,  "  should  both  die,  the  prop- 
erty to  go  to  the  nearest  of  kin,"  would 
remove  It.  The  will  cannot  reasonably  be 
construed  to  give  life-estates  to  the  wife 
and  son,  with  remainder  for  life  to  the 
survivor,  and  remainder  In  fee  to  the  near- 
est of  l<in.  Such  a  construction  would  be 
contrary  to  the  plain  meaning  of  the  tes- 
tator. Brlggs  V.  Shaw, 9 Allen,  516;  Cross- 
man  V.  Field,  119  Mass.  170;  Moffat  v. 
Cook,  160  Mass.  529,  23  N.  E.Bep.  236.  Ex- 
ceptions overruled. 


(153  Mass.  485)  ^~~~~^ 

TINKH4M  V.  Sawtbr  et  ah 

(Swareme  Judicial  Court  cf  Jtfassochtuett*. 
Suffolk.    April  8,  1891.) 

Habtsr  and  Sebvant— Nboliobncb— DANOSaOUB 
Machinebt. 
A  boy  over  16  worknd  a  day  and  a  half 
aboat  a  wool-picker  In  defendants'  milL  He 
helped  to  clean  it  several  times,  and  was  repeat- 
edly warned  that  it  was  dangerous.  The  ma- 
chine contained  a  revolving  oylinder,  with  teeth 
a  few  inches  inside  an  opening  a  foot  wide  and^ 
four  feet  long,  two  feet  from  the  floor.  It  was 
necessary  to  sprinide  oil  on  the  wool  in  the  ma- 
ohlne,  from  which  cause  the  floor  was  slippery. 
There  was  no  guard  before  this  opening.  While 
gathering  wool  blown  therefrom,  the  boy  went 
so  near  that,  when  he  slipped,  his  hand  was 
oaught  in  the  oylinder.  Held,  that  defendants 
were  not  liable. 

'    Report    from    superior    court,   Suffolk 
county:  John  W.  Hammond,  Judge. 

J.  D.Loag,  tor  plaintiff.  G.  O.  Shattuck 
and  Tl'.  A.  Munroe,  for  defendants. 

Morton,  J.  We  are  unable  to  discover 
in  this  case  any  ground  on  which  it  can 
be  held  that  the  defendants  are  liable. 
The  plaintiff  was  at  the  time  of  the  acci- 
dent somewhat  over  16  years  of  age,  and 
of  at  least  ordinary  intelligence,  and  had 
been  In  the  employ  of  thedefendants  about 
a  month.  Up  ta  the  forenoon  of  the  day 
before  the  accident  he  had  been  attending 
to  cards  in  the  carding-room  of  defend- 
ants' mill.  He  was  then  set  to  work  to 
help  tend  the  machine  on  which  be  was 
Injured,  the  accident  occurring  about  the 
middle  of  the  forenoon  of  the  next  day. 
He  was  told  by  the  man  who  set  him  to 
work  on  it  that  the  machine  was  a  dan- 
gerous one,  and  not  to  touch  It  when  in 
motion.  This  was  repeated  to  him  by  the 
man  who  was  running  the  machine.  He 
testified  himself  that  he  knew  the  machine 
was  dangerous  when  it  was  going,  and 
that  it  was  going  at  the  time  of  the  acci- 
dent. During  the  day  and  more  that  he 
worked  on  the  machine  he  helped  clean  it 
a  number  of  times,  and  had  therefore  the 
knowledge  thus  acquired  in  addition  to 
the  warning  and  instruction  which  he  bad 


received.  He  bad  to  sprinkle  the  wool 
with  oil  before  it  was  put  Into  the  ma- 
chine, and  this  made  the  floor  very  slip- 
pery, so  that,  as  he  testified,  he  had  to 
walk  cnrefully.  It  was  a  part  of  his  duty 
to  gather  up  the  wool  from  the  floor  as  It 
was  blown  out  of  the  ranchine,  and  put  it 
back  BO  that  It  would  go  through  the  ma- 
chine again.  The  opening  out  of  which 
the  wool  came  was  about  two  feet  from 
the  iSoor,  and  was  about  four  feet  borlson- 
tally  by  one  foot  in  height.  Two  or  three 
inches  inside  of  It  was  a  large  revolving 
cylinder,  with  teeth  In  It.  At  the  time  of 
the  accident  he  was  gathering  up  wool 
from  the  floor  so  near  the  machine,  as  he 
testified,  that  if  he  slipped  be  would  go 
into  it.  He  did  slip,  and  his  hand  went 
into  tlie  opening,  and  the  injury  com- 
plained of  resulted.  Upon  these  facts  it  is 
clear  that  the  defendants  were  not  negli- 
gent in  failing  to  warn  or  Instruct  him  as 
to  the  danger.  It  Is  difficult  to  see  what 
they  could  have  told  him  that  he  might 
not  reasonably  be  expected  to  know.  It 
is  plain,  also,  that  the  plaintiff  understood 
and  appreciated  the  risks  of  the  employ- 
ment in  which  he  was  engaged ;  and  that 
the  injury,  if  not  due  to  one  of  those  acci- 
dents for  whleh  nobody  can  be  said  tu  be 
to  blame,  happened  from  his  own  want  of 
care  in  placing  himself  so  near  the  machine 
that  If  he  slipped  there  was  danger  that 
his  arm  or  some  portion  of  his  body  would 
go  into  It.  The  defendants  were  not 
bound  to  cover  the  opening,  even  if  the 
process  which  the  machine  was  presumed 
to  perform  would  have  permitted  It.  Olri- 
ack  V.  Woolen  Co.,  146  Mass.  182, 16  N.  E. 
Rep.  579;  Probert  v.  Phlpps,  149  Mass.  268, 
21  N.  E.  Rep.  870;  Coullard  v.  Tecumseh 
Mills,  161  Mass.  86.  23  >'.  E.  Rep.  731; 
Coombs  v.CordageCo.,102Mass.e72.  Ver- 
dict to  stand. 

(IBS  Mass.  478) 

tjTONE  V.  Howard  Ins. Co.  Same  v.  Gran- 
ite State  Flke  Ins.  Co.  Same  v.  Fire- 
man's Ins.  Co. 

(Swareme  Judicial  Court  of  MasaaeihutetU. 
Worcester.    April  8,  1891. ) 

Ihxm  Inbubanob— CoromoNB — Vacant  Fasiosae. 
1.  A  bnllding  nsed  as  a  shoe  factory,  the  ma- 
chinery and  fixtures,  and  the  stock  of  boots  and 
shoes  therein,  were  separately  Insured  in  differ- 
ent companies,  under  policies  containing  no  ref- 
erence to  each  other.  In  accordance  with  the 
"standard  form"  prescribed  by  Pub.  8t  Mass.  c. 
119,  i  189,  each  policy  was  conditioned  to  be  void, 
"if  tiie  property  insured  was  a  manufacturing 
establishment,  if  such  establishment  ceased  op- 
eration for  more  than  SO  days, "  without  written 
permission.  Held,  that  a  stoppage  of  machinery 
for  4  months,  and  discharge  of  employes,  for- 
feited the  policies  on  the  building  and  machinery, 
although  the  insurance  company  knew  it  was 
usual  thus  to  stop  business  in  the  dull  season. 

'  3.  The  policy  on  the  stock  of  boots  and  shoes 
was  not  forfeited,  since  the  property  insured  was 
not  "a  manufaotnring  establiBhraent, "  or  a  part 
of  one.  Houos,  Enowlton,  and  C.  Allbk,  JJ., 
dissenting. 

Report  from  supreme  Judicial  court, 
Worcester  county. 

These  were  suits  against  the  Howard 
Insurance  Company,  the  Fireman's  In- 
surance Company,  and  the  Granite 
titate  Insurance  Company  upon  three  poli- 
cies issued  In  the  standard  form  prescribed 
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by  Pnb.  St.  Mass.  c.  119,  §  189.  A  verdict 
tor  dofendaut  was  ordered  in  ectch  case, 
and  at  plaintiff's  request  the  cases  are  re- 
ported to  this  court. 

F.  A.   GaakUl  and   Kent  &  Dewey,  for 
plaintiff.    F.  P.  Gonldlng,  for  defendants. 

0.  Ali.en.  J.  Tlie  plalntlfi,  at  different 
dates,  took  oat  three  policies  of  insurance 
from  tl>re«  different  Insurance  companies. 
So  tar  as  is  made  to  appear,  to  ns,  neither 
policy  contained  any  reference  to  either  of 
the  other  policies,  and  neither  company 
kneti-  of  any  other  insurance  except  that 
made  by  its  own  policy.  The  first  policy 
insured  the  plaintiff  upon  "  two-story  and 
basement  frame  building,  occupied  by  as- 
sured as  a  steam-power  boot  and  shoe 
factory,  situate  on  east  side  of  Winthrop 
street.  HoUiston."  The  second  policy  was 
upon  "machines,  boilers, engines, shafting, 
pulleys,  belts,  and  supplies  for  same,  tools, 
dies,  lasts,  patterns,  cases,  implements, 
screws,  forms,  tacks,  shop  and  office  farni- 
ture,  tlxtares,  and  iron  safe,  contained  in 
two-story  frame  building  and  basement, 
occapied  by  the  assured  as  a  steam-power 
boot  and  shoe  factory, "  situated  as  above 
described.  The  third  policy  was  upon 
**  boots  and  shoes,  manufactured  and  in 
process  of  manufacture,  and  stock  and 
material,  contained  In  a  two-story  and 
basement  frame  building,  occupied  by  the 
assured  as  a  steam-power  boot  and  shoe 
factory,"  situated  as  above  described. 
Each  policy  was  in  the  form  known  as  the 
** Massachusetts  Standard  Policy,"  and 
contained  the  prescribed  clause  respecting 
the  circumstances  under  which  the  policy 
'should  become  void,  the  parts  material  to 
the  present  inquiry  being  as  follows: 
"This  policy  shall  be  void  •.  •  •  if  the 
premiBt>s  hereby  insured  shall  become  va- 
cant by  the  removal  of  the  owner  or  occu- 
pant, and  so  remain  vacant  for  more  than 
thirty  days,  without  such  assent,  or  if  it 
l)e  a  manufacturing  eBtablisbmeDt,  run- 
ning in  whole  or  in  part  extra  time, 
*  *  *  or  if  such  establishment  shall 
cease  operation  for  more  than  thirty  days 
without  permission  in  writing  indorsed 
hereon."  The  defense  in  each  case  was 
that  the  property  Insured  was  a  manu- 
facturing establishment,  or  was  in  and 
part  of  a  manufacturing  establishment, 
and  that  the  same  ceased  operation  for 
more  than  thirty  days  without  such  per- 
mission. Omitting  all  unessential  words 
the  provision  of  each  policy  was :  "  This 
policy  shall  be  void,  if  the  premises  hereby 
insured  bea  manufacturing  establishment, 
if  such  establishment  shall  cease  operation 
for  more  than  thirty  days  without  permis- 
sion in  writing  indorsed  hereon."  It  is  ob- 
vious from  the  description  in  each  pqlicy 
that  it  was  well  understood  by  the  parties 
that  the  plaintiff  maintained  a  mannfact- 
urlag  establishment,  and  that  the  build- 
log  insured  by  the  first  policy,  and  the  ma- 
chines, etc.,  insured  by  the  second  policy, 
constituted  parts  thereof.  In  respect  to 
the  property  insured  by  the  third  policy. 
In  the  opinion  of  a  majority  of  the  court 
it  cannot  be  held  to  constitute  a  part  of 
the  manufacturing  establishment,  or  to 
operate  or  be  operated  as  such,  or  to  cease 
operation,   tor    the    following    reasons, 


stated  by  Mr.  Justice  Wiluah  Allen: 
This  property  differs  from  the  factory  or 
the  manufacturing  establishment  which 
operates  upon  them,  as  a  thing  operated 
upon  differs  from  that  which  operates, 
or  the  tool  from  the  material  it  works 
upon.  A  manufacturing  establishment 
is  an  establishment  for  manufacturing 
raw  material,— that  is,  for  operating  up- 
on material;  and  the  Idea  of  it  excludes 
the  material  upon  which  it  operates. 
Much  less  can  the  idea  of  the  material 
Include  the  manufacturing  which  oper- 
ates upon  it.  The  policy  reads  that  the 
policy  shall  be  void,  "if  the  premises  here- 
by insured  •  •  •  be  a  manufacturing 
establishment,  •  •  *  if  such  establish- 
ment shall  cease  operation. "  It  cannot  be 
construed  as  if  it  read,  "it  the  premises 
shall  be  a  manufacturing  establishment, 
or  goods  manufactured  or  in  process  of 
manufacture,  stock,  or  materials  in  a 
manufacturing  establishment,  and  such 
establishment  shall  cease  operation." 
The  same  form  of  policy  is  prescribed  for 
insurance  upon  all  kinds  of  property;  and 
there  would  naturally  be  inserted  general 
provisions  which  are  applicable  to  some 
kinds  of  property,  and  not  to  other  kinds. 
The  provision  la  regard  to  the  removal  of 
property  Insured  is  evidently  Intended  for 
movable  property.  The  provision  in  re- 
gard to  the  premises  becoming  vacant  by 
the  removal  of  the  owner  or  occupant, 
and  tlie  provision  in  regard  to  dangerous 
materials  being  kept  or  used  on  the  prem- 
ises, evidently  relate  only  to  buildings  in- 
sured. There  Is  more  reason  in  holding 
that  those  provisions  apply  to  furniture, 
and  that  an  Insurance  on  furniture  or  any 
personal  property  in  a  house  would  be 
made  void  by  the  vacancy  of  the  bouse,  or 
by  the  keeping  In  It  of  thp  dangerous  articles 
mentioned,  than  that  an  insurance  on 
stock  in  a  manufacturing  establishpient 
would  be  made  void  if  the  factory  censed 
operation.  Air  these  provisions  have  full 
meaning  and  effect  when  applied  accord- 
ing to  their  terms  to  an  insurance  of  prop- 
erty to  which  they  can  be  applied.  To 
extend  them  to  an  insurance  of  property 
to  which  they  do  not  a'pply,  because  the 
destruction  of  such  property  not  Insured 
may  cause  the  destruction  of  the  property 
insured,  Is  against  all  rules  of  construc- 
tion, and  seems  to  be  a  plain  interpolation 
of  what  is  not  In  the  contract.  The  build- 
ing, and  the  machinery,  fixtures,  and  ap- 
pliances, constitute  the  manufacturing  es- 
tablishment. It  In  going  far  enough  to, 
hold  that  in  an  insurance  of  machinery 
the  premises  insured  are  the  manufactur- 
ing establishment,  of  which  the  machinery 
constitutes  a  part.  In  the  opinion  of  a 
minority  of  the  court,  consisting  of  Mr, 
Justice  Holmes,  Justice  K.nowlton,  and 
myself,  the  establishment's  ceasing  opera- 
tion for  more  than  80  days  was  a  breach 
of  the  condition  of  the  third  policy  also ; 
but  in  respect  to  this  the  opinion  of  the 
majority  of  course  prevails. 

The  plaintia  contended  further  that  the 
property  insured  in  each  separate  policy, 
when  taken  by  itself,  did  not  constitute 
"a  manufacturing  establishment,"  within 
the  meaning  of  the  contract,  even  though 
It  might  form  a  part  of  sucb  an  eBtablisb- 


Digitized  by 


Google 


8 


NORTHEASTEBN  REPOETEB,  Vol.  27. 


(Mass. 


ment,  or,  as  it  Is  expressed  In  tbe  plain- 
tiff's brief,  that  "itls  tbecotnblnatlon  tliat 
malcestlie  establishment;*'  that  neither  the 
building,  nor  the  raactatnery.nur  the  goods 
manufactured  ur  in  process  of  manufacture, 
when  taken  alone,  constituted  such  an  es- 
tablishment; and  that  therefore  ncitlier 
policy  became  void,  even  though  the  plain- 
tiff's manufacturing  establishment  ceased 
operation  for  more  than  30  days.  This 
constraction  of  the  policy  seems  to  us  to 
be  too  narrow  iind  literal  to.  carry  out 
fairly  the  intention  of  the  parties.  It  is 
no  doubt  often  proper,  in  construing  a 
policy  of  insurance,  to  lean  somewhat 
against  the  insurer,  where  the  meaning  of 
a  clause  is  doubtful.  But,  after  all,  the 
natural  and  obvious  sense  of  the  words 
must  be  adhered  to.  Tne  provision  under 
consideration  is  general  language,  fixed  by 
statute.  It  is  Included  among  other  pro- 
visions describing  thecircumstances  under 
which  a  policy  shall  be  void,  some  of 
which  relate  solely  to  insurance  upon  real 
estate,  others  solely  to  insurance  upon  per- 
sonal estate,  and  still  others  to  insurance 
upon  both  real  and  personal  estate.  The 
statute  enacts  a  form  of  policy  which  is 
Intended  to  be  used  in  cases  of  Insurance 
upon  many  different  kinds  of  property,  and 
theleglslature  has  sought  to  includeenough 
to  secure  the  rights  of  both  parries  in  all 
ordinary  cases  by  provisions  which  must  be 
expressed  with  some  compactness.  This 
standard  form  of  policy  was  obviously  de- 
signed to  bo  used  in  Insuring  manufactur- 
ing property.  But,  if  the  view  contended 
tor  by  the  plaintiff  is  sound,  the  clause  in 
respect  to  the  ceasing  of  operation  of  man- 
ufacturing establishments  would  be  wholly 
nugatory,  unless  everything  that  goes  to 
make  up  such  an  establishment  is  Included 
In  the  same  policy.  It  is  true  that  an  in- 
surance company  might  iuHert  a  special 
clause  or  affix  a  rider  to  theeffect  that  the 
provision  should  apply  it  the  premises  or 
property  injured  constituted  a  part  of  a 
manufacturing  establishment.  -But  we 
cannot  think  tbe  legislature  intended  to 
require  this  to  be  done.  The  general  idea 
upon  which  the  clause  is  founded  is  that, 
when  a  manufacturing  establishment  is  in- 
sured, the  risk  increaHes  if  the  operation 
ceases  for  a  length  of  time.  But  the  risk  is 
the  same  wliether  tbe  property  Insured 
constitutes  the  whole  of  such  an  estab- 
linhment  or  only  a  part  of  it.  Insurance 
upon  a  manufacturing  establishment  is  to 
become  void  if  It  ceases  operation  for  more 
than  30  days.  The  insurance  upon  a  man- 
ufacturing establishment  includes  insur- 
ance upon  everything  that  goes  to  make 
up  that  establishment;  and,  on  the  other 
hand,  insurance  upon  a  part  of  such  an  es- 
tablishment must  be  deemed  to  be  an  in- 
surance on  the  establishment,  within  the 
meaning  of  tbe  clause  referred  to. 

The  testimony  of  the  plaintiff's  witness 
Stone  shows  such  a  cessation  of  operation 
of  the  establishment  as  to  defeat  the  first 
two  policies.  The  machinery  stopped  about 
fourmonths  before  theflre,and  did  notrun 
afterwards;  and  tne  employes  were  then 
discharged  for  tbe  season.  It  cannot  be 
said,  without  a  palpable  perversion  of 
the  meaning  of  language,  that  the  manu- 
facturing   establishment    was   in    opera- 


tion during  this  Interval  of  time.  It 
ceased  operation  as  a  manufacturing 
establishment;  and  this  was  the  very 
thing  that  the  policy  expressly  provid- 
ed against.  Where  an  existing  fact  is  at 
variance  with  a  clause  of  an  insurance 
policy,  and  is  known  by  the  company  to 
be  BO,  there  may  be  an  impiication  that 
the  clause  is  not  insisted  on.  New  Market 
Sav.  Bank  v.  Royal  Ins.  Co.,  150  Mass.  374, 
23  N.  K.  Kep.  210.  But  a  clause  which 
makes  express  provision  for  the  future 
cannot  be  thus  done  away  with.  In  each 
of  the  first  two  policies,  the  parties',  by 
adopting  the  standard  form  of  policy,  ex- 
pressly contracted  that  the  policy  should 
become  void  it  the  establishment  should 
cease  operation  for  more  than  30  days. 
Neither  the  previous  habit  of  the  plaintiff 
to  cease  operating  his  factory  during  the 
dull  season,  nor  the  general  custom  of 
manufacturers  ot  boots  and  shoes  to  do 
the  same  thing,  nor  the  knowledge  of  tlie 
insurance  agent  that  it  was  usaal  thus  to 
stop  business,  can  liave  the  effect  to  ren- 
der nugatory  the  express  provision  ol  the 
policies.  Keith  v.  Insurance  Co.,  10  Allen, 
2*28;  Kimball  v.  Insurance  Co.,  9  Allen,  540, 
543;  Uerrman  v.  Insurance  Co.,  85  N.  Y. 
162.  The  result  Is,  aiTordIng  to  the  terms 
of  the  report,  that  In  the  actions  upon  tbe 
first  and  second  policies  there  must  be 
Judgments  tor  the  defendants,  and  in  the 
action  upon  the  third  policy  there  must  be 
Judgment  for  the  plaintiff  for  the  amount 
of  the  policy.    Ordered  accordingly. 


^^^^  OSS  Mass.  48t) 

Commonwealth  v.  Quinm.an. 

(Supreme  Judloldl  Court  of  Magaachusetta. 
Plymouth.    Aprils,  1891.) 

IHTOXICATINQ  LiqUOBS  —  SUFFIOISyOT  OF  ISDICT- 
UENT. 

A  complaint  for  keepine  "a  certain  nni- 
sance,  to-wit,  a  tenement  used  for  the  illegal  sale 
of  intoxicating  liquors, "  sufficiently  charges  an 
offense  under  Pub.  St.  Mass.  c.  101,  $6,  declaring 
tiiat  "all  buildings,  places,  or  tenemeDts''so  used 
are  common  nuisances. 

Exceptions  from  superior  court,  Plym- 
outh county;  Robrrt  R. Bihbop,  Judj^e. 

Complaint  under  Pub.  St.  Mass.  c.  101, 
§§  6.  7,  charging  that  John  Quinlan,  on 
September  15, 1889,  and  on  divers  other 
days  and  times  between  that  day  and 
January  20, 1890,  "did  keep  and  maintain 
at  Rockland  a  certain  nuisance,  to-wit,  a 
tenement  at  said  Rockland,  then  and  on 
said  other  days  and  times  there  used  for 
the  illegal  sale  and  illeg;al  keeping  for  sale  of 
intuxicHtlng  liquors,  to  the  common  nui- 
sance (jf  all  the  citizens, "  etc.  The  defend- 
ant, before  pleading,  moved  to  quash  tbe 
complaint,  because  it  was  insufficient,  un- 
certain,and  did  not  accurately  set  out  any 
offense  known  to  thelaw.  Themotlon  was 
overruled,  and  defendant  excepted.  Chap- 
ter 101,  §  6,  provides  that  "all  buildings, 
places,  or  tenements  used  for  the  illegal 
keeping  or  saleof  Intoxicating  liquor  shall 
be  deemed  common  nuisances."  Section 
7  provides  tor  the  punishment  ot" who- 
ever keeps  or  maintains  such  common  nui- 
sance. " 

A.  J.  Waterman,  Atty.  Gen.,  and  11. 
A.  Wyman.  tor  the  Commonwealth.  H. 
N.  Frutt,  for  defendant. 
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Lathrop,  J.  The  complaint  In  quea- 
tion,  thuHKb  not  In  a  lorm  to  be  com- 
mended, sufflctently  Bets  forth  an  offense 
under  Pub.  St.  c.  101.  §§  fi,  7.  In  Com.  v. 
Hart,  10  Gray.  465,  the  ludlctmentcharged 
that  the  defendants  "did  keep  and  main- 
tain ai-ertain  common  nulunnce.  to-wlt, 
a  certain  building,  to-wit,  a  house  of  Ill- 
fame,"  and  contained  other  allegations 
applicable  to  the  building.  It  was  con- 
tended by  the  defendants  that  the  words 
"did  keep  and  niuintuin  a  certain  common 
nuiHunce"  were  clearly  Insufficient,  and 
that  theHe  words  were  not  aided  by  the 
wordH  under  the  videlicet.  But  the  court 
held  that  the  general  expreHsion  flrstnsed, 
though  susceptible  of  a  different  meaning 
Sn  itself,  was,  by  the  videlicet,  restricted 
and  confined  to  a  definite  fact.  "The 
precise  and  legal  use  of  a  videlicet  In  every 
species  of  pleading  "  was  defined  to  be  "  to 
enable  the  pleader  to  isolate,  to  distiii- 
guUh,  and  to  fix  with  certainty  that 
which  was  before  general,  and  which, 
without  such  explanation,  might  with 
equal  propriety  have  been  applied  todiffer- 
ent  objects. "  10Gray,46«.  The  same  prin- 
ciples apply  to  the  complaint  now  under 
consideration.  The v/deWcet particularizes 
what  was  left  too  general.  The  descrip- 
tions are  not  repugnant  to  each  other, 
and  the  accnsed  is  not  exposed  to  the 
danger  of  misapprehending  the  exact,  of- 
fense he  iH  called  on  to  answer.  The  de- 
fendant further  contends  that,  although 
the  word  "tenement"  id  the  videlicet  in 
nsed  in  the  statute,  this  Is  not  enough, 
I>ec«n8e  the  word  has  several  meanings. 
As  used  in  Pub.  St.  c.  101,  $§  6,  7,  it  means 
either  a  building  or  a  part  of  a  building. 
See  Com.  v.  Hersey,  144  Mass.  297, 11  N.  E. 
Kep.  116;  Com.  v.  Lee,  148  Mass.  8, 18  N.  E. 
Rep.  5X6,  and  oases  cited.  It  is  unneces- 
sary, however,  to  consider  this  question 
further,  for  in  Com.  v.  Skelley,  10  Gray, 
464,  it  was  held  that  an  indictment  under 
St.  1856,  c.  405,  §  1,  (which  Is  Rimilar  to 
Pub.  St.  c.  101,  §  6,)  for  keeping  and  main- 
taining a  certain  common  nuisance,  to- 
wit,  "a  tenement"  in  a  certain  street  and 
city,  used  in  a  manner  prohibited  by  that 
KtHtnte,  need  not  more  particularly  de- 
scribe the  place  so  used.  Exceptions  over- 
ruled. 

(153  Haas.  444) 


COMHONWRAI.TH  T.  CaRNISY. 

(Supreme  Jtidlelal  Cotvrt  of  MagsaclmseUa. 
Middlesex.    April  1,  1891.) 

Cbiminai.  Law  — Amendment  of  Record— Juhis- 

DICTIOS. 

In  a  prosecution  for  keeping  intoxicating 
liquor  with  intent  to  illegally  sell  same,  the  rec- 
ord on  retrial  In  the  superior  court  showed  that 
defendant  was  brought  before  "the  first  district 
court,  •  *  *  W.,  first  special  jastice  of  said 
court,  and  holding  the  court."  After  verdict 
against  defendant  In  the  superior  court,  the  rec- 
ord was  amended  to  read:  "W.,  first  special  jus- 
tice of  said  court,  present  and  holding  the  court, 
in  the  absence  of  K.,  justice  of  said  court." 
Held,  that  defendant  having  submitted  himself 
to  the  jurisdiction  of  the  court  without  objection 
until  aiter  verdict,  and  it  then  appearing  by  the 
corrected  record  that  the  court  had  jurisdiction 
in  fact,  even  though  the  original  did  not  show  it, 
he  cannot  complain  of  the  action  of  the  court 

Exceptions  from  superior  court,  Middle- 
Bex  county;  Robert  R.  Bisbop,  Judge. 


A.  J.  Waterman, lor  the  Commonwealth. 
J.  L.  (ySell,  for  defendant. 

Knowlton,  J.  The  defendant  In  this 
case  was  charged  with  the  illegal  keep- 
ing of  intoxicating  liquor  with  intent  to 
s  !ll  It.  The  case  was  heard  In  the  first 
district  court  of  Southern  Middlesex  be- 
fore Lucius  H.  VVakefielu,  first  special 
Justice  of  the  court,  who  found  the  defend- 
ant guilty.  The  defendant  appealed,  and 
was  tried  in  the  superior  court,  and  n  ver- 
dict of  guilty  rendered  against  him.  Aften 
the  verdict  in  the  superior  court,  and  be- 
fore JudRment.  the  defendant  moved  in  ar- 
rest of  judgment,  on  the  ground  that  the 
copy  of  the  record  which  was  sent  up  from 
the  district  court  did  not  show  that  the 
first  special  Justice  had  authority  to  act. 
Thereupon  the  district  attorney  asked  for 
leave  to  introduce  an  amended  copy  of  the 
record  of  the  proceedings  in  the  district 
court.  The  defendant  objected,  but  the 
motion  was  granted,  and  the  amendment 
allowed,  and  the  defendant  excepted.  In 
the  copy  of  the  record  on  which  the  case 
was  tried  in  the  superior  courtit  appeared 
that  the  defendant  was  brought  before 
"  the  first  district  court  of  Southern  Mid- 
dlesex, •  •  •  Lucius  H.  Wakefij?i,i>, 
first  special  justice  of  said  court,  present 
and  holding  the  court. "  In  the  amended 
record  this  was  changed  so  as  to  read : 
"Lucius  H.  Wakefield,  Esqaire,  first  spe- 
cial justice  of  said  court,  present  and  hold- 
ing the  court.  In  the  absence  of  Willis  A. 
Ki.NGBBURY, Esquire,  justice  of  said  court." 
It  has  often  been  hpid,in  an  appealed  crim- 
inal case,  where  there  is  an  error  in  the 
copy  of  tlie  record  of  the  proceedings  in 
the  court  below,  an  amended  copy  may 
be  filed  at  any  time  before  the  case  is 
suhniitt'id  to  the  jury.  Com.  v.  Phillips, 
11  Pick.  28;  Com.  v.  Wiggin,  111  Mass. 
428;  Com.  v.  Foynes,  126  Mass.  267;  Com. 
V.  Sullivan,  188  Mass.  191 ;  Com.  v.  Kel- 
ley.  12  Gray,  128:  Com.  v.  Magoun,  14 
Gray,  898.  The  effect  of  such  an  amend- 
ment upon  the  question,  relating  merely 
to  the  jarisdiction  of  the  court,  is,  if  the 
amended  record  shows  Jurisdiction,  not 
onl.y  to  establish  the  jurisdiction  of  the 
court  from  the  time  when  the  amendment 
is  made,  but  to  show  that  there  was  Ju- 
risdictiou  from  the  beginning,  aad  to  es- 
tablish the  validity  of  everything  properly 
done  under  the  Jurisdiction  as  it  then  ap- 
pears. In  the  present  case  no  objection 
was  raised  to  any  of  the  proceedings  until 
after  the  Jury  had  rendered  their  verdict. 
Then  a  motion  In  arrest  of  Judgment  was 
made,  on  the  ground  that  It  did  not  ap- 
pear from  tlie  record  that  the  special  Jus- 
tice was  authorized  to  act  at  the  trial  in 
the  district  court.  This  defect,  if  it  had 
not  been  remedied,  would  have  been  fatal 
to  the  proceedings.  Cora.  v.  Fay,  151 
Mass.  380,  24  N.  E.  Rep.  201.  But  a  mo- 
tion in  arrest  of  Judgme'''  -.an  only  be  al- 
lowed fora  cause  atfcctiug  the  Jurisdiction 
of  the  court.  Pub.  St.  c.  214,  §  27 ;  Com.  v. 
Brown,  150  Mass.  334,  23  N.  E.  Rep.  98. 
Then  for  the  first  timethe  defendant  raised 
the  question  whether  the  court  had  Juris- 
diction. This  question  was  to  be  deter- 
mined by  the  record  of  the  case.  But  it 
was  to  be  determined  by  the  true  record. 
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and  not  by  a  false  one.  If  the  record  was 
then  Incorrect,  it  was  proper  for  the  court, 
at  any  time  before  the  hearing  or  trial  up- 
on the  questiun  then  raised,  to  allow  It  to 
be  amended.  The  role  that  any  amend- 
ment in  the  record  which  changes  the  com- 
plaint, or  affects  the  course  of  the  trial  be- 
fore the  Jury,  must  be  made  before  the  case 
le  submitted  to  the  juri',  rests  on  no  differ- 
ent principle  from  that  which,  in  deciding 
a  question  in  regard  to  the  jurisdiction  of 
the  court,  first  raised  after  verdict  by  a 
motion  in  arrest  of  judgment,  permits  the 
record  to  be  corrected  at  any  time  before 
the  close  of  the  hearing  upon  the  motion. 
If  the  defendant  had  objected  to  the  juris- 
dictlon  at  the  trial  before  the  jury,  and 
had  been  forced  to  proceed  against  his  ob- 
jection, there  would  have  been  error  on 
the  part  of  the  court,  of  which  he  might 
have  availed  himself  by  a  bill  of  excep- 
tions. Under  those  circumstances,  he 
might  have  stood  on  his  legal  rights,  and 
It  might  have  been  assumed  in  bis  favor 
that  he  did  not  avail  himself  of  other 
grounds  of  defense  which  were  open  to 
him.  But  when  he  submitted  himself  to 
the  junsdiptlon  of  the  court  without  ob- 
jection, and  when,  on  his  first  raisliig  a 
qneSitlon  in  regard  to  it,  it  is  made  to  ap- 
pear by  an  inspection  of  the  corrected  rec- 
ord that  the  court  had  jurisdiction  in  fact, 
even  though  the  orlg^lual  record  did  not 
show  it,  he  cannot  justly  complain  of  the 
course  of  the  trial.  If  the  amendment  of 
the  record  had  made  any  change  in  the 
complaint  on  which  he  was  tried,  there- 
suit  would  be  different.  The  cases  of  Cora. 
v.  Foynes.  VM  Mass.  267,  and  Com.  v.  Le 
Clair,  147  Mass.  589,  18  N.  £.  Hep.  428,  es- 
tablish the  doctrine  that  it  is  nut  too  late 
to  amend  a  record  in  a  criminal  case,  and 
cure  a  defect  showing  an  apparent  want 
of  jurisdiction,  after  the  jury  have  rendered 
a  verdict,  and  the  defendant  has  moved  in 
arrest  of  judgment.  See,  also.  Com.  v. 
Fay,  ubl  supra.  In  both  of  these  cases  it 
appeared  by  the  amended  record  that  the 
trial  proceeded  on  a  wrong  complaint, 
and  for  that  reason  no  judgment  could  be 
rendered  without  a  new  trial.  But  in  the 
present  case  there  is  no  occasion  for  a  new 
trial.  The  correction  of  the  record  is  in  a 
particular  which  was  not  involved  or  re- 
ferred to  In  the  trial.  The  amendment 
shows  that  the  trial  was  properly  had  on 
the  complaint,  which  was  originally  made 
in  the  district  court,  and  that  the  court  at 
all  times  had  jurisdiction.  If  a  new  trial 
were  ordered,  there  would  be  no  reason  to 
expect  that  it  would  differ  in  any  particu- 
lar from  that  which  has  been  had.  In  the 
opinion  of  a  majority  of  the  court  the  en- 
try must  be,  exceptions  overruled.  Order 
overruling  motion  in  arrest  of  Judgment 
aflSrmed. 


ass  Mass.  460) 

Wbsoott  V.  New  York  &  N.  E.  R.  Co. 

(Supreme  Judictal  Court  of  McMgaehiuetts. 
SuSoUc    April  8,  1891.) 

Railboad  CoKPAmEs— Isjdbt  to  Emflotbs— Coi,- 
U8I0N— Want  of  Dcb  Cabb. 
A  conductor  who,  without  protest,  while 
another  train  Is  overdue  and  expected  from  the 
opposite  direction,  starts  out  with  his  train  in 
violation  of  the  rules  of  bis  company,  withwhioh 


he  is  familiar,  shows  want  of  due  care,  which 
will  preclude  his  reoovei^  for  Injuries  to  MmseU 
in  a  collision,  though  he  may  be  acting  under  the 
negligent  orders  of  his  superior  ofBcer,  whom  he 
is  hound  to  ol>ey,  or  lose  his  position. 

Exceptions  from  superior  court,  Sufiulk 
county;  Jamcs  K.  Du.\bar,  Judge. 

Action  by  GeorjteF.  Wescott  against  the 
New  Yoric  &  New  England  Railroad  Com- 
pany for  personal  injnrlessustained  by  him 
in  a  collision.  The  court  refused  instruc- 
tions asked  by  plaintiff,  and  directed  a  ver- 
dict for  defendant.  Plaintiff  brings  excep- 
tions. 

Fnles  A  MeUen,toT  plaintlB.  C.  A.Prince 
&  R.  D.  Weston-Smitb,  for  defendant. 

Knowlton,  J.  The  direct  and  proxi- 
mate cause  of  tbe  accident  was  the  start- 
ing of  the  train  in  viola  tion  of  the  rules  of 
the  road,  when  another  train  running  In 
the  opposite  direction  was  overdue  at  the 
station,  and  was  expected  to  come  imme- 
diately over  tbe  same  track.  The  person 
primarily  responsible  forthls  negligent  act 
was  Jenks,  the  defendant's ageutln  charge 
of  that  part  of  its  road,  under  the  direc- 
tion of  the  officers  and  agents  of  the  whole 
road,  and  of  the  division  superintendent 
of  .the  eastern  division.  But  the  plaintiff 
was  a  conductor  in  charge  of  a  passenger 
train.  He  had  been  employed  for  20  years 
on  .this  railroad,  and  was  familiar  with 
the  ruuniug  of  trains,  and  tbe  provision 
made  for  the  management  of  them.  His 
train  wai>  going  east;  and  be  knew  that 
by  roles  20  and  21  the  train  going  west 
had  the  right  of  way,  and  that  It  was  his 
duty  to  wait  indefinitely  for  it,  and  to 
keep  his  train  out  of  the  way  of  it  He 
knew  that  Jenks  could  hare  got  no  infor- 
mation in  regard  to  tbe  other  train  which 
would  make  it  safe  for  him  to  start  his 
train ;  for  he  said  In  testimony:  "I  knew 
I  had  no  right  under  tbe  new  time-tnble 
to  leave  until  167  came,  and  that  Jenks 
could  not  have  got  word  of  it  at  Franklin 
because  there  was  no  telephone."  Not- 
withstanding this  he  did  not  ask  Jenks 
what  reason  be  had  for  suggesting  or  or- 
dering tbe  starting  of  the  train,  and  he 
made  no  protest  against  It  other  than  to 
say  that  he  would  not  take  tbe  responsi- 
bility, and  he  took  his  position  on  the 
train  as  it  started,  and  began  to  take  up 
tickets.  The  conduct  of  Jenks  was  gross- 
ly negligent,  and  there  is  no  evidence  of 
due  care  on  the  part  of  the  plaintiff  in  con- 
senting to  the  starting  of  the  train,  and 
In  going  on  as  Its  conductor,  under  such 
circumstances.  It  appears  that  Jenks 
was  acting  under  misapprehension  and 
forgetfulness  which  a  single  sentence  from 
the  plaintiff  would  have  corrected;  yet 
the  plaintiff  put  his  own  life  In  peril,  as 
well  as  the  lives  of  tbe  passengers,  by  con- 
senting to  the  starting  of  the  train  In  vio- 
lation of  the  rules  of  the  road  without  a 
word  of  formal  protest,  when  be  had 
every  reason  to  expect  a  collision  with 
another  passenger  train  running  in  the 
opposite  direction  on  tbesame  tracK.  If 
we  assume,  what  does  not  distinctly  ap- 
pear, that  it'  was  ordiharily  his  duty  to 
obey  the  ordera  of  Jenks,  even  if  they  were 
in  violation  of  the  rules  of  tbe  road,  this 
order,  if  It  is  to  be  considered  an  order. 


Digitized  by 


Google 


HI.) 


GARRITT  0.  HAMBURGER  CO. 


II 


was  BO  obviously  wrong,  and  was  likely 
to  InTolvesucb  dreadfnl  conseqaencestbat 
It  was  manifestly  negligent  to  act  upon  It 
witbont  Inquiring  the  reasons  for  It.  It, 
knowing  tbat  the  service  was  dangeroas, 
he  undertook  it  linder  the  order  of  his  su- 
perior through  fear  of  losing  his  position 
U  be  refused,  be  must  be  held  to  have  as- 
sumed the  risk.  Leary  t.  Railroad  Co.,  139 
Mass.  687,  2  N.  E.  Rep.  115;  Woodley  v. 
Railway,  46  Law  J.  Exch.  621.  We  are 
of  opinion  that  there  was  no  eyldenretbat 
the  plaintiff  was  in  the  exercise  of  ordinary 
care.  The  rulings  requested  by  the  plain- 
tiff had  no  reference  to  this  branch  of  the 
case,  and  were  immaterial.  Exceptions 
overruled. 


(153  Mass.  4SSi 

HpwAKU  V.  CiTX  OP  Worcester. 

(Supreme  Judioidl  Court  of  MassacimBettt. 
Worcester.    April  1,  1891.) 

MtmoiPAi.  CoBPOBATioBs  —  Pbbsonai,  IsroaxsB 

C^TJSKD  III  BBBCTION  OF  BCHOOL-HoDSE. 

A  city  is  not  liable  for  injuries  sustained 
by  reason  of  a  horse's  becoming  trightened  from 
the  blasting  of  rock  in  excavating  for  a  public 
school-house,  since  the  work  is  purely  for  the 
benefit  of  the  public. 

Exceptions  from  superior  conrt,  Worces- 
ter county;  Caleb  Bi.odgktt,  Judge. 

Action  by  Edith  L.  Howard  against  the 
dty  of  Worcester  for  injuries  received  by 
plain  tiffin  consequence  of  her  horse  being 
frightened  by  the  blasting  of  rock  in  the 
excavation  for  a  public  scbool-honse,  un- 
der the  direction  of  one  Kenney.  The 
court  refused  to  direct  a  verdict  fordefend* 
ant,  but  Hubmitted  tbe  case  to  the  Jury, 
who  found  forplaiutitf.  Defendant  brings 
exceptions. 

E.  A.  Gasklll  and  Blackmer  &  Vuagb&n, 
for  plaintiff.  E.  P.  Gouldin/r,  for  defend- 
ant. 

0.  Allen,  J.  Tbe  city  contends  that, 
even  assnming  that  Kenney  was  its  serv- 
ant In  sucha  sensetbatordinarilylt  might 
be  responsible  tor  bis  acts  or  negligence,  it 
is  nevertheless  exempt  from  responsibility 
to  the  plaintiff  In  the  present  case  by  rea- 
son of  the  naturp  of  the  work  which  it  was 
carrying  on,  namely,  theconstruction  of  a 
Bchool-bouse  for  public  use.  It  was  held 
in  tbe  familiar  case  of  Hill  v  Boston,  122 
Mass.  844,  tbat  a  city  is  not  responsible  in 
damages  to  a  cbild  attending  a  public 
school  in  a  scbool-honse  provided  by  the 
city,  under  tbe  duty  Imposed  upon  it  by 
general  laws  for  an  injury  sustained  by  the 
child  by  reason  of  tbe  unsafe  condition  of 
a  staircase  in  the  building.  In  Bigelow  v. 
Kandolpb,  14  Gray,  641,  a  similar  doctrine 
was  applied  where  a  scholar  received  an 
Injury  from  adangerons  excavation  in  the 
school-bouse  yard.  The  doctrine  was  reit- 
erated in  Snlllvan  v.  Boston,  126  Mass.  540. 
It  has  also  been  applied  to  other  public 
grounds,  like  Boston  Common.  Steele  v. 
Boston,  128  Mass.  683;  Veale  v.  Boston, 
136  Mass.  187;  Clarkv.Waltham,  128  Mass. 
.567;  Oliver  v.  Worcester.  102  Mass.  489. 
On  tbe  same  principle  a  city  was  declared 
to  be  exempt  from  responsibility  for  a  per- 
Honal  injury  received  in  consequence  of  the 
defective  condition  of  a  public  hospital. 
Benton  r.  Boston  City  Hospital,  140  Mass. 


13, 1  N.  E.  Rep.  83Q.  In  other  states  a  ahtii 
liar  rule  of  exemption  has  been  adopted  In' 
reference  to  school-houses  and  other  public} 
buildings  maintained  solely  for  public  use 
and  service.  VVixon  v.  Newport,  13  R.  X. 
464,  (school-house;)  Eastman  v.  Meredith. 
86  N.  H.  284,  (town-house;)  Hamilton Coi 
▼.  Migheis,  7  Ohio  St.  109,  (court-house;) 
Freeholders  v.  Strader,  18  N.  .1.  Law,  108, 
121,  {dictum  of  Hornblower,  C.  J.,  as  to 
court-houses  and  Jails.)  The  principle  on 
which  this  exemption  from  responsibility 
rests  is  that  in  the  various  instances  re- 
ferred to  the  building  was  erected,  or  the  ' 
grounds  were  prepared,  solely  for  the  pub- 
lic use,  and  with  a  sole  view  to  the  general 
benefit,  and  under  tbe  requirement  or  au- 
thority of  general  laws.  In  such  cases,  ii; 
the  absence  of  any  statute  which  directly 
or  by  IpipUcatlon  gives  a  private  remedy,  no 
action  lies  In  favor  of  a  person  who  has  re- 
ceived an  injury  In  consequence  of  a  negli'^ 
gfent  or  defective  performance  of  the  pub- 
lic service.  The  cases  heretofore  cited  re- 
late to  Injuries  received  after  the  complex' 
tion  of  the  work.  It  makes  no  difference, 
however.  If  the  injury  is  caused  by  negli- 
gent act  done  in  the  direct  perlormance  of 
tbe  service.  Tindley  v. Salem,  137 Mass.  171 ; 
Lincoln  v.  Boston,  148  Mass.  578,  20  N.  E. 
Rep.  829;  Fisher  v.  Boston.  104  Mass.  87; 
Hatford  v.  New  Bedford,  16 Gray,  297.  The 
plaintiff  seeks  to  establish  a  distinction  on 
the  ground  that  her  injury  was  received 
outside  of  tbe  limits  of  the  public  work,  re< 
lying  on  an  expression  in  the  judgment  in 
Hill  V.  Boston,  above  cited,  at  page  358, 
and  on  tbe  various  decisions  where  cities 
and  towns  have  been  held  responsible  for 
injuries  caused  by  or  In  the  course  of  the 
construction  of  roads  and  bridges,  by 
blasting  rocks,  setting  back  water,  etc. ; 
for  example,  Deane  v.  Randolph,  132  Mass.' 
475;  Lawrence  v.  Falrbaven.  5  Gray,  110; 
Waldron  v.  Haverhill,  143  Mass.  582, 10  N. 
E.  Rep.  481.  Those  cases,  however,  rest 
on  grounds  which  take  tbem  ont-ofthe 
general  rule,  and  in  the  last  reeort  it  must> 
probably  be  considered  tbat,  taking  all 
the  statutes  together  which  relate  to  the 
construction  of  roads  and  bridges.  It  is  to 
be  inferred  that  the  legislature  intended  ta 
recognize  tbe  existence  of  a  liability  for  the 
cnnsequences  of  negligence  in  the  perform- 
ance of  the  work.  In  the  present  case,  the 
service  In  which  tbe  city  was  engaged  was 
purely  for  the  benefit  of  tbe  public,  and  wo 
think  tbe  case  falls  within  tbe  general  role 
which  exonerates  it  from  responsibility 
for  the  consequences  of  its  servant's  neg-' 
Ugence.  The  servant  himself  may  be  re^ 
sponsible;  the  city  la  exempt.  See,  also,' 
Neff  V.  Welleslcy,  148  Mass.  487, 20  N.  E.  Rep.> 
111 ;  Curran  v.  Boston,  161  Mass.  505,  24  N. 
E.  Rep.  781 ;  Bates  v.  Westborough,  161 
Mass.  174,  23  N.  E.  Rep.  1070.  Exceptions 
sustained. 


(136  III.   499) 

Garritt  V.  Hamburoer  Co.i 
(Supreme  Court  of  imnois.    March  80, 1891.) 
Account — Pkactiok — Appbai,— Revibw. 
1.  Rev.  St.  111.  o.  2,  i  20,  provides  that,  when- 
over  on  the  trial  of  any  action  on  book-account 

'Reported  by  Louis  Boisot,   Jr.,  Esq.,  of  tbe 
CJhicago  bar. 
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tt  shall  appear  to  the  court  that  any  Item  or  items 
of  account  between  the  parties  more  properly  be- 
long to  some  other  action  of  account,  the  same  may 
be  tried  in  said  action  on  book-account  BelM 
that,  where  the  evidence  in  an  action  of  asaump- 
sU  showed  that  the  cause  involved  the  casting  of 
an  account  between  the  parties,  the  court  might, 
where  no  objection  was  made,  take  the  case  from 
the  jury,  order  that  the  parties  account  to  one 
another,  and  change  the  form  of  the  action  to  ac- 
count. 

2.  The  filing  of  a  count  in  account  after  the 
entry  of  such  order  does  not  produce  a  misjoin- 
der, since  such  action  constitutes  an  abandon- 
ment of  the  counts  in  assumpsit. 

8.  The  entry  of  the  order  without  objection 
amounting  to  an  admission  of  liability  to  account, 
it  is  not  error  to  proceed  to  a  hearing  without  any 
issue  joined  on  the  declaration  in  account. 

4.  Where  the  objection  that  the  auditor  was 
not  sworn  as  required  by  Rev.  St  111.  c.  2,  I  7, 
is  made  for  the  &rat  time  on  appeal,  and  the  rec- 
ord does  not  show  whether  he  was  sworn  or  not, 
and  the  appellant  introduced  evidence  before  him 
without  objection,  it  will  be  presumed  that  ho 
was  duly  sworn. 

5.  Tixe  objection  that  the  order  of  reference 
submitted  to  the  auditor  questions  that  should 
have  been  decided  by  a  jury  comes  too  late  when 
made  for  the  first  time  on  appeal. 

6.  Where  a  bill  of  ezcepuons  states  that  six 
documents  were  put  in  evidence,  but  tbey  are 
not  copied  into  the  record,  and  the  bill  conclndes 
by  stating,  "This  was  all  the  testimony  offered 
or  received, "  it  will  be  presumed  that  said  docu- 
ments sustained  the  judgment  in  regard  to  the 
point  to  which  they  referred. 

Appeal  from  appellate  court,  first  dis- 
trict. 

Sawia  A  Vaniierploee,  for  appellant. 
David  J.  Wile.  {Gartaide  &  Lemagwell,  of 
coansel,)  for  appellee. 

Baker,  J.  It  may  be  well  to  state  in 
the  outset,  by  way  of  explanation,  that  In 
February,  1884,  the.  appellant,  Garrity,  L. 
M.  Hamburger,  and  Max  Hamburger  com- 
menced a  copartnership  business  nnder 
the  Arm  name  of  HambnrKer  Bros.  &  Co.; 
that  the  partnership  agreement  made  pro- 
vision (or  the  probable  organization  of  a 
stock  company,  to  be  called  "  Hamburger 
Brothers  Company"  and  the  transfer  of 
the  capital  and  business  o(  the  firm  to  It; 
that  the  contemplated  corporation  was 
in  fact  formed  and  the  firm  merged  in  it; 
that  afterwards  the  name  ot  the  corpora- 
tion was  changed  to  the  "Hamburger  & 
Garrity  Company,"  and  subsequently 
again  changed  to  the  "Hamburger  Com- 
pany;" and  that  in  February,  1886,  said 
Garrity  sold  all  his  interest  in  the  corpo- 
ration and  the  business  to  Jonas  Ham- 
burger. This  suit  was  originally  un  action 
in  Atwu2Dp«/£,  brought  by  the  Hamburger 
Company,  appellee,  against  Garrity,  the  a  p- 
pellant.  The  declaration  contained  the 
common  counts  and  one  special  count. 
The  general  Isene,  a  plea  ot  set-off,  and 
other  pleas  were  Interposed.  Issaes  were 
formed,  and  the  cause  submitted  to  a  Jury 
for  trial,  and  a  part  u(  the  evidence  in- 
troduced. The  record  shows  that  there- 
upon there  was  an  Imparlance  between 
the  court  and  counsel  for  both  parties,  in 
which  counsel  (or  appellantstated.amiing 
other  things,  that  there  would  not  be  the 
slightest  objection  to  an  auditor  taking 
the  evidence  that  had  already  been  given ; 
and  that  then  the  court  made  and  entered 
the  following  order  In  the  case:  "It  ap- 


pearing to  the  court  from  the  evidence 
beard  thqt  this  cause  Involves  long  book- 
accounts  and  involves  the  casting  of  an 
account  between  the  plaintiff  and  defend- 
ant, the  court,  ot  Its  own  motion,  orders 
that  the  Jury  be  discharged,  and,  the  de- 
fendant making  no  objection  to  the  ac- 
counting, it  is  ordered  that  the  defendant 
do  account  with  the  plaintiff,  and  that 
the  pialntiR  do  account  with  the  defend- 
ant; and  it  1h  further  ordered  that  Penoy- 
er  L.  Sherman  be  appointed  auditor  in 
this  case;  that  he  proceed  immediately  to 
bear  the  evidence  In  this  cause;  and  that 
he  report  on  the  evidence  with  all  due 
speed  to  this  court,  together  with  his  con- 
clusions thereon,  finding:  (1)  What  were 
the  terms  of  sale  of  the  branch  store  from 
Garrity  to  the  Hamburger  and  Garrity 
Company?  (2)  What  amount.  If  any,  is 
due  the  plaintiff,  growing  out  ot  said  sale 
and  the  respresentatlons  made  thereat? 
(3)  What  amount,  it  any.  Is  due  the  plain- 
tltt  for  moneys  taken  in  at  thn  branch 
store,  and  either  not  turned  over  to  the 
plalntiO  or  misappropriated,  or  used  by 
Garrity  for  purposes  foreign  to  the  ob- 
jects and  business  ot  the  corporation?  (4) 
What  sum,  it  any,  was  due  from  Hnm- 
bnrger  and  Garrity  Company  to  defend- 
ant, Garrity,  at  the  time  ol  his  sale  to  Jo- 
nas Hamburger  in  February,  1886.  (5) 
What  sum,  if  any,  was  due  from  the  de- 
fendant, Garrity,  to  the  Hamburger  and 
Garrity  Company  at  the  date  of  the  said 
sale?  (6)  What  interest  Garrity  had  in 
the  Hamburger  and  Garrity  Company  at 
the  date  of  said  sale  to  Jonas  Hamburg- 
er." It  thus  Rlflrmatively  apears  that  ap- 
pellant made  no  objection  and  took  no  ex- 
ception to  the  action  of  the  court  in  the 
premises.  It  must  be  presumed  that  ho 
acquiesced  in  and  consented  to  the  dis- 
cbarge of  the  jury,  to  the  Interlocutory  or- 
der requiring  each  party  to  account  with 
the  other,  to  the  appointment  of  the  audi- 
tor, and  to  the  questions  to  be  submitted 
to  such  auditor.  The  above  order  was 
made  and  the  jury  discharged  on  October 
18, 1888.  On  October  90tb  following,  the 
appellant  moved  the  court  to  set  aside 
the  order  ot  reference  to  the  auditor,  which 
was  denied,  but  he  took  no  exception  to 
the  ruling  of  the  court  thereon.  And  on 
the  same  day  leave  was  given  the  appellee 
corporation  to  amend  all  papers  and  pro- 
ceedings herein  by  changing  the  form  of 
action  to  account,  and  to  file  an  addition- 
al count  to  Its  declaration  nunc  pro  tunc 
as  ot  October  18,1888:  and  a  count  in  ac- 
tion of  account  on  book-account  was 
forthwith  so  filed.  Subsequently,  and  on 
the  same  day,  the  parties  met  betoi'e  the 
auditor,  and  appellant  made  objections  to 
proceeding  further  before  such  auditor, 
because  the  pleadings  in  the  case  were  not 
made  up,  because  there  was  no  Issue 
joined  upon  thedeclarationforanaccount- 
Ing,  because  there  was  no  jurisdiction  In 
the  auditor  to  pass  upon  the  questions  of 
tact  submitted  to  him  by  the  court,  be- 
cause there  had  been  no  interlocutory 
judgment  rendered  that  the  defendant  do 
account  In  the  case, because  no  opportuni- 
ty had  been  given  to  file  a  plea  to  the  dec- 
laration filed  mwc  pro  tiioc,  and  because 
there  was  a  misjoinder  of  actions.    The 
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anditnr  directed  the  objections  to  be  en- 
tered, but  made  nu  ruling  tbereon;  and 
then  proceeded  to  hear  the  evidence,  and 
examine  and  adjust  tbe  accounts  between 
the  parties.  Upon  the  coming  In  of  the 
final  report  ot  the  auditor,  substantially 
the  same  objections  were  made  before  the 
ciiurt,  in  the  form  ol  exceptions  to  the  re- 
port, but  were  overruled,  and  exceptions 
taicen  tu  the  varions  rullugs  of  the  court 
In  respect  thereto. 

Tlie  statutes  ot  tbis  state  In  regard  to 
actions  ol  aucounthave  extended  the  right 
of  action,  enlarged  the  jurisdiction  ol  the 
courts,  aiid  increased  the  powers  of  audi- 
tors. 1  Rev.  St.  1874,  c.  2.  Under  thestatute 
(section  2)  the  action  of  account  may  be 
sustained  on  book-account.  The  stat- 
ute, after  making  various  provisions  for 
tbe  procedure  in  actions  of  account,  pro- 
vides in  section  20  that  "whenever,  on 
~  tlie  trial  of  any  action  on  book-account, 
it  shall  appear  to  the  court  that  any  item 
or  items  of  account  or  deal  between  the 
same  parties  more  properly  belong  tp 
some  other  action  of  account  under  tbis 
act,  the  same  may  be  tried  and  adjusted 
in  said  action  on  book-account."  Here, 
when  in  the  trial  of  the  suit  in  asvumpslt 
it  appeared  to  tbe  court  that  the  trial  be- 
tween the  parties  more  properly  belonsred 
to  an  action  of  account  under  the  act  in 
regard  to  actions  of  account,  it  was,  un- 
der tbe  statute,  entirely  competent  tor  the 
court  to  try  and  itdjust  such  account  in 
tbe  pending  action  of  assumpsit;  and  we 
perceive  no  good  reason,  when  the  court 
found  from  the  evidence  heard  that  the 
cause  involved  long  book-accounts  and 
Involved  the  casting  of  an  account  be- 
tween the  plaintiff  and  the  defendant,  and 
finch  findings  and  determination  of  the 
court  were  not  challenged  or  objected  to 
by  appellant,  but  acquiesced  in,  why  tbe 
court  was  not  authorized  to  adjudge,  not 
only  that  the  accounts  should  be  tried  and 
adjusted  In  the  pending  action,  but  also 
that  tbe  form  of  such  action  might  be 
changed  to  an  action  of  account  on  book- 
account  under  the  statute.  Wherein  the  ac- 
counts between  the  parties  could  be  more 
properly  and  conveniently  adjusted.  Sec- 
tion 6  of  the  act  in  question  is  as  follows: 
"If  the  defendant  In  an  action  of  account 
«bali  plead  in  defense  any  plea,  which  be- 
ing true  he  ought  not  to  account,  theis- 
«ne  thereon  may  be  tried  by  a  Jury,  and  If 
tbe  verdict  be  found  against  him,  or  if  such 
defendant  shall  not  appear,  or,  appearing, 
shall  confess  that  he  ought  toacconntwitb 
tbe  plaintiff,  the  court  shall  render  Judg- 
ment that  be  do  account."  The  action  and 
onlersof  the  court  on  October tSth  and  Oc- 
tober 30th  are  to  be  read  in  the  liglit  of 
flections  20  and  6,  when  taken  and  con- 
sidered together.  When  appellant  acqui- 
«8ced  in  the  conclusion  of  the  court  that 
the  case  involved  long  book-accounts  and 
the  casting  of  au  acconnt  between  himself 
and  the  appellee,  and  "made  no  objection 
to  an  accounting,"  the  case,  in  substance, 
did  not  stand  otberwise  than  it  would  it 
he  bad  confessed  that  "he  ought  to  ac- 
count. "  When  tbe  determination  is  reached 
by  verdict,  confession,  or  otherwise,  thut 
a  defendant  "ought  to  account,"  then  the 
ioterlocotory  Judgment  "that  he  do  ac- 


count" follows  logically  and  as  a  matter 
of  course.  The  order  that  was  entered  by 
the  court — "it  is  ordered  that  the  defend- 
ant do  accountwith  the  plaintiff  and  that 
plaintiff  do  acconnt  with  tlie  defendant" — 
was  virtually  a  Judgment  qnod  computet, 
and  it  determined  nothing  beyond  a  lia- 
blity  to  account.  Lee  v.  Abrams,  12  111. 
111.  The  court  had  jurisdiction  of  tbe  per- 
sons of  both  tbe  plaintiff  and  the  defend- 
ant, and  Jurisdiction  of  the  subject-matter 
of  tbe  controversy  between  them,  and 
this,  regardless  of  the  question  whether 
the  declaration  was  In  assumpstt  or  in  an 
action  ot  account.  It  bad  ample  authori- 
ty to  allow  the  amendments  changing  tbe 
form  of  action,  and  to  permit  the  filing  ot 
a  count  in  account.  Statutes  of  Amend- 
ments and  Jeofails,  S  1;  Practice  Act.  Kev. 
St.  c.  110,  §  24.  It  was  a  matter  of  sound 
discretion  with  tbe  conrt  to  allow  tbe  new 
count  to  be  filed  nauc  pro  tunc  as  of  Octo- 
ber 18, 1888,  and  when  filed  it  related  back, 
and  took  effect  ds  of  that  date.  The  pro- 
cedure adopted  on  October  18th  for  the 
settlement  of  the  litigation  pending  be- 
tween the  parties  was  that  pruvideil  by 
law  tor  actions  ot  account,  and  the  effect 
of  tbe  amendments  and  of  the  fliins  of  a 
declaration  in  account  nunc  pro  tunc  was 
to  bring  about  and  preserve  a  correspond- 
ence between  the  pleadings  in  the  case  and 
the  form  of  procedure  followed  therein. 
The  action  of  the  conrt  in  tbe  premises  did 
not;injurlou8ly  affect  the  rights  ot  appel- 
lant. 

It  is  urged  that  tbe  result  of  filing  a 
count  in  acconnt  was  to  produce  a  mis- 
joinder of  the  action  of  account  with  as- 
sumpsit, and  that,  there  being  such  mis- 
Joinder  of  counts,  the  declaration  is  bad 
in  arrest  of  Judgment  as  upon  error.  The 
true  view  to  take  of  the  matter  is  that  the 
filing  ot  the  declaration  in  account,  taken 
in  connection  with  thelea  veto  amend,  and 
judgment  to  acconnt,  and  an  order  appoint- 
ing an  auditor,  was  an  abandonment  of  tbe 
counts  in  assumpm't  and  an  elimination 
of  them  from  the  suit,  and  a  substitution 
ot  the  declaration  in  account  id  their  place 
and  stead.  "When  the  declaratbm  in  ac- 
connt was  filed  there  was  no  occasion  or 
place  for  Interposing  any  plea  thereto  or 
making  up  any  issue  thereon.  In  each  ac- 
tion the  only  plea  in  bar  which  can  be  in- 
terposed before  the  court  is  one  which 
shows  that  the  defendant  is  not  then  lia- 
ble to  acconnt  to  the  plaintiff.  Lee  v. 
Abrams,  supra.  Here  the  fact  that  the 
defendant  was  so  liable  to  account  stood 
already  admitted  upon  the  record.  An  in- 
terlocutory judgment  quod  computet  had 
had  already  been  rendered,  and.  the  lia- 
bility to  account  beine  conceded,  it  was 
the  only  Judgment  that  could  be  entered 
upon  a  declaration  in  account  prior  to  the 
coming  in  of  tbe  auditor's  report;  and  the 
final  Judgment  then  entered  would  be 
baf<ed  on  the  auditor's  report,  and  only 
indirectly  upon  the  declaration.  Section 
16  of  the  statute  under  examination  pro- 
vides in  express  terms:  "No  formal  plead- 
ing shall  be  allowed  to  be  filed  before  the 
auditors  who  may  be  appointed  to  take 
and  state  on  account  between  tbe  parties 
in  any  action  of  account."  Long  prior  to 
tbe  enactment  of  this  section  tbis  court 
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held,  In  Lee  v.  AbraniB,  that  the  better 
practice  was  for  the  parties  not  to  make 
up  formal  pleadines  In  stating  their  ao- 
coantB  before  the  auditor,  in  this  suit  the 
Judgment  quod  compatet  was  that  each 
party  account  with  the  other,  and  bu, 
without  any  formal  pleadings  in  regard 
to  the  particular  matters  of  which  an  ac- 
count was  to  be  taken,  defendant  could 
get  the  benefit  before  the  auditor  of  any 
items  to  which  he  was  entitled,  whether 
by  way  of  set-off,  payment,  or  otherwise, 
and  could  deny  any  items  claimed  by  the 
plaintiff.  And  BO  appellant  can  take  noth-> 
ing  by  hiB  objections  that  the  pleadings 
in  the  cause  were  not  made  up,  that  no 
issue  was  Joined  on  the  declaration  In  ac- 
count, and  that  he  had  no  opportanity 
to  plead  thereto. 

A  point  Is  made  that  it  does  not  appear 
from  the  record  that  the  auditor  was 
sworn.  The  statute  provides  that  the 
auditor,  before  he  enters  upcm  his  duties, 
shall  be  sworn  faithfully  and  impartially 
to  take  and  state  the  account  between  the 
parties,  and  make  report  to  the  court. 
Rev.  St.  m.  c.  2.  §7.  This  objection  was 
not  made  either  in  the  superior  court  or 
before  the  auditor,  In  this  action  at  law, 
and  in  the  absence  of  any  showing  otber- 
wise,  It  must  be  presumed  that  the  statu- 
tory requirement  that  the  auditor  should 
take  a  prescribed  oath  was  duly  complied 
with.  Even  if  there  was  no  such  pre- 
sumption, yet  the  conduct  of  appellan.t  in 
making  no  objection,  either  before  the 
auditor  or  in  the  trial  court,  that  the 
oath  had  not  been  taken,  and  In  produc- 
ing teMtimony  before  the  auditor,  would 
be  a  waiver  of  that  defect  in  the  proceed- 
ings. Pardridge  v.  Ryan,  (111.)  25  N.  £. 
Rep.  627. 

It  iB  claimed  that  the  order  of  reference 
to  the  auditor  is  radically  wrong,  since  it 
requires  disputed  tiuestions  of  fact  and  of 
law  to  be  passed  upon  and  decided  by 
such  auditor;  and  that  the  order  in  itu 
terms  Is  a  direct  Invasion  of  the  right  to 
have  questions  of  fact  in  actions  at  com- 
mon law  tried  by  a  Jury.  As  we  have 
heretofore  seen,  it  most  be  presumed  from 
tlie  record  of  the  proceedings  had  in  the 
premises  that  the  appellant  acquiesced  in 
and  consented  to  the  discharge  of  the  jury 
and  the  reference  to  the  auditor,  and  the 
questions  to  be  submitted  to  such  auditor. 
The  statute  gives  to  auditors  authority 
to  administer  oaths  and  affirmations  to 
witnesses,  and  to  take  the  testimony  of 
witnesses,  and  to  examine  either  or  all  of 
the  parties  on  oath,  and  to  compel  the  at- 
tendance of  witnesseB  and  production  of 
books  and  papers,  and  to  liquidate  and 
adjust  the  acconntB,and  state  the  balance 
and  to  whom  due.  It  is  manifest  that 
the  act  contemplates  that  auditors  shall 
have.the  power  to  hear  evidence  and  pasM 
upon  questions  of  fact.  It  must  be  held 
that  when  appellant  acquiesced  in  the  ref- 
erence and  In  the  questions  it  was  with 
the  full  knowledge  of  these  statutory  pro- 
visions. Assuming  that  such  acquiescence 
and  assent  waa  not  a  waiver  of  the  consti- 
tutional right  of  a  trialby  jury  of  any  issue 
of  fact  that  might  arise  in  the  hearing  be- 
fore tlie  auditur,it  is  plain  that.  If  any  isB;;e 
of  fact  ao  arose  upon  which  appellant  de- 


sired to  take  the  verdict  of  a  Jniy,  it  waa 
Incumbent  upon  him  to  claim  such  right  ot 
jury  trial  in  respect  to  the  particular  mat- 
ter, and  ask  to  have  auch  question  of  fact 
certified  by  the  auditor  to  the  court,  and 
there  decided  by  a  jury.  Appellant  not 
having  thuB  claimed  any  Jury  Ibbucb  before 
the  auditor,  it  was  too  late,  upon  the 
coming  in  of  the  final  report  of  the  audi- 
tor, to  file  exceptions  and  insist  that  there 
were  questions  of  fact  involved  In  the  case 
which  should. have  been  passed  upon  by  a 
jury.  lAmer.'&  Eng.  Enc.  Law,  p.  132,  and 
notes.  If  any  question  of  law  arose  be- 
fore the  auditor  upon  which  It  was 
deemed  advisable  to  take  the  judgment 
of  the- court,  this  could  have  been  accom- 
plished either  by  having  the  question  ot 
law  certified  to  the  court  and  there  decid- 
ed or  by  filing  exceptions  to  the  report. 

The  result  of  the  auditor's  examiuattoii 
of  the  accounts  between  the  parties  was 
the  finding  of  a  balance  of  fl.188.29  due 
the  appellee  from  the  appellant,  and  for 
that  amount  Judgment  was  rendered  by 
the  superior  court.  Questions  of  fact  are 
quite  elaborately  discusaed  in  the  briefs 
and  arguments  filed  by  counsel;  but  by 
the  judgment  of  affirmance  in  the  appel- 
late court  all.questions  of  fact  are,  in  this 
action  at  law,  eliminated  from  the  record. 
The  settled  doctrine  is  that,  in  an  action 
such  as  this,  the  judgment  of  the  appellate 
court  is  final  both  in  respect  to  the  prin- 
cipal and  ultimate  facts  upon  which  the 
right  of  recovery  or  ground  of  defense  is 
claimed  or  based,  and  in  respect  to  the 
evidentiary  and  subordinate  facta  whicli 
are  mere  evidences  of  such  principal  facts. 
Packet  Co.  v.  Oattman,  127  111.  598,  20  N. 
E.  Hep.  662,  and  cases  there  cited.  One  ot 
the  claims  made  by  appellant  upon  tha 
accounting  was  that  he  was  entitled  to 
draw  from  the  appellee  corporation  a  sal- 
ary of  f5,000  per  year  from  April  24.  1884, 
until  February  19,  1886.  The  report  ot 
the  auditor  in  that  behalf  was  that  the 
claim  for  salary  was  not  sustained,  and 
the  report  in  tliat  regard  was  approved 
by  the  nial  pitas  court.  It  appears  from 
the  bill  of  exceptions  that  one  of  the  arti- 
cles ot  the  copartnership  agreement  origi- 
nally entered  into  by  Garrlty  and  two  ot 
the  Hamburgers  provided  that  Oarrlty 
should  have  the  right  to  draw  out  of  the 
business  $5,000  a  year,  and  each  of  said 
Hamburgers  $12,000  a  year;  that  another 
of  the  articles  provided  that  neither  party 
tu  the  agreement  should  be  entitled  to 
any  salary  for  services  rendered ;  and  that 
still  another  article  made  provision  that 
"this  memorandum  shall  be  the  basis  for 
by-laws  for  such  corporation, "  meaning 
the  corporation  proposed  to  be  formed. 
The  bill  of  exceptions  also  shows  that  a 
by-law  of  the  corporation  was  read  in 
evidence  as  follows:  "Said  Hamburger 
and  tiarrity  may  draw  and  receive  from 
said  company  as  follows:  P.  L.  Qarrity, 
$5,000  •  •  •  per  year;  MaxHambnrger, 
$12,000  per  year,"  etc.  The  bill  of  excep- 
tions also  shows  that  the  appellee  offered 
in  evidence  certain  other  specified  sections 
of  the  by-laws  of  the  corporation,  and 
that  the  same  were  admitted  in  evidence: 
but  said  lust-mentioned  by-laws  are  not 
to  be  found  copied  into  the  transcript  of 
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the  record.  The  bill  of  exceptions  states, 
at  the  close  of  the  testtmony :  "This  was 
and  is  all  the  testimony  offered  or  re- 
ceived upon  the  trial  of  said  cause  by 
either  party."  The  appellate  court,  in 
paselng  upon  this  matter,  say:  "The 
record  shows  that  appellee  put  in  evi- 
dence bU  other  by-laws,  but  they  are  not 
copied.  It  has  always  been  the  law  uf  the 
state  that,  if  a  bill  of  exceptions  did  not 
state  that  it  contained  ail  the  evidence,  a 
court  of  review  would  presume  that  the 
decision  of  the  lower  court,  which  could 
be,  was  justified  by  evidence  not  showu, 
if  that  shown  Was  not  sufficient.  KuKcrs 
V.  Hall,  8  Scam.  5.  It  is  very  probable 
that  some  one  of  the  omitted  by-laws 
negatives  the  claim  tor  salary  in  pursu- 
ance of  the  provision  of  the  partnerahip 
agreement.'*  It  is  nrgred  by  appellant 
that  the  appellate  court,  in  thus  huldins, 
erred  as  to  a  matter  of  law.  The  bill  of 
exceptions  is  somewhat  amblKuous  In  its 
terms.  The  expression,  "this  was  and  is 
all  the  testimony  offered  or  received," 
etc..  is  broad  enough  In  its  scope  to  in- 
clude the  other  l)y-laws  which  another 
portion  of  tlie  bill  of  exceptions  states 
were  both  offered  and  admitted  In  evi- 
dence. All  the  testimony  that  is  either 
set  out  or  mentioned  In  the  prior  portions 
of  the  bill  of  exceptions,  including  the  des- 
ignated by-laws,  is  the  antecedent  of  the 
pronoun  "this."  The  language  of  this 
court  in  the  case  cited  by  the  appellate 
court  (Rogers  v.  Hall,  3  Scani.  5)  is  here 
much  in  point.  It  was  there  said :  "The 
hill  ofexceptlonslsnotfobecunBideredasa 
writing  of  the]adge,  but  is  to  be  esteemed  as 
a  pleading  of  the  party  alleging  the  excep- 
tion; and  if  liable  to  the  charge  of  ambi- 
guity, uncertainty,  or  omission,  it  ought, 
like  any  other  pleading,  to  be  construed 
most  strongly  against  the  party  who  pre- 
pared It.  The  appellant  must  be  respon- 
sible For  all  uncertainty  and  omission  in 
his  hill  of  exceptions,  because  be  could  and 
ought  to  have  written  out  the  evidence 
truly  and  according  to  the  fact.  •  •  • 
If  it  now  fails  to  appear  that  injustice  has 
been  done,  it  is  the  fault  of  the  plaintiff 
bims^f  in  not  stating,  as  he  might  have 
done,  the  whole  of  the  testimony  in  his 
bill  of  exceptions.  The  party  guilty  of  the 
omission  must  be  the  sufferer,  and  not  the 
opposite  party."  We  think  that' the  ap- 
pellate court  took  a  substantially  correct 
view  of  the  matter,  since  it  affirmatively 
appeared  from  the  bill  of  exceptions  that 
evidence  which  probably  bore  on  the 
question  of  issue  was  introduced  at  the 
bearing,  but  was  not  copied  into  the  bill 
of  exceptions.  Some  irregularities  appear 
upon  the  face  of  the  record,  but  we  find  no 
nianlfest  error  therein.  The  Judgment  of 
the  appellate  court  is  therefore  affirmed. 

(137  III.   .'-.  


GooDwii.LiE  et  a,I.  v.  Citt  of  Lake  Vibw.^ 
(Supreme  Court  of  JUinote.    March  80,  1891.) 

Emixskt  DoKAijr — Bpbcial  Assessment — Mosici- 
PAi.  Corporations. 
1.  Rev.   8t   111.  o.   S4,   art.  9,  provides  that 
where  a  oityoondeiniui  land  it  may  file  in  the  case 

'Reported  by  tioais  Boiaot,  Jr.,  Esq-i  o^  the 
CbicsKO  bar. 


a  supplemental  petition  for  a  special  assessment 
to  pay  for  the  land  taken,  that  such  assessment 
shall  not  be  conllrmed  until  all  persons  affected 
thereby  have  been  notified,  and  that  such  persons 
may  appear  and  file  objections  to  the  report  of 
the  commissioners  who  make  the  assessment. 
Held,  that  such  objectious  might  be  filed  after 
the  order  appointing  commissioners  baa  been  en- 
tered, their  report  filed,  and  notice  thereof  servea. 

8.  Where  such  objections  do  not  question  the 
amount  of  benefits  assessed  against  theobjector's 
land  the  objections  should  he  passed  upon  by  the 
court 

8.  It  is  harmless  error,  as  reg-ards  the  objector, 
to  submit  such  objections  to  the  jury,  where  the 
assessment  Is  not   increased  by  the  verdict. 

4.  Nor  is  it  prejudicial  error  to  refuse  to  hear 
evidence  in  support  of  the  objections  where  the 
offered  evidence  is  preserved  in  the  record,  since 
the  effect  of  such  ruling  is  to  overrule  the  objec- 
tions, and  the  ruling  maybe  reviewed  on  appeal. 

5.  The  fact  that  the  city  in  the  original  con- 
demnation proceedings  failed  to  acqa&e  title  to 
all  the  land  necessary  for  the  proposed  improve- 
ment is  no  objection  to  the  supplemental  petition 
for  a  special  assessment,  as  against  objectors  who 
were  parties  to  the  condemnation  proceedings, 
since  they  cannot  attack  such  proceedings  oollat- 
erally. 

Appeal  from  superior  court,  Cock  coun- 
ty ;  Elliott  Anthony,  Judge. 

This  was  a  proceeding  by  the  dty  of 
Luke  View  to  open  Lake  View  avenue. 
David  Goodwillie  and  William  C.  Ooudy, 
who  were  made  defendants,  objected  to 
the  confirmation  of  the  speciui  assessment 
to  pay  for  such  Improvement.  Their  ob- 
jections were  overruled,  and  they  appeal. 

IK.  C.  Gourfj'.forappellants.  M.  W.  Rob- 
inson, {Hervey  H.  Anderson,  of  counsel,) 
for  appellee. 

Sbope,  J.  The  first  question  presented 
by  this  record  which  we  shall  consider  is 
whether  the  ulijections  filed  by  appellants 
were  filed  In  apt  t«me.  They  were  filed 
after  the  entry  of  the  order  of  court  upon 
the  supplemental  petition,  finding  the 
amount  neceRsary  to  pay  the  condemna- 
tion money  previously  awarded  in  the 
cause  fur  property  taken  or  damaged  in 
opening  tlieccmtemplated  extension  of  the 
avenue  mentioned,  and  for  costs  accrued 
and  to  accrue  in  the  case  and  in  collection 
of  assessments,  aud  appointing  commis- 
sioners to  make  assessments  uf  benefits, 
and  after  their  report,  and  service  of  no- 
tice of  the  filing  thereof.  This  proceeding 
was  under  section  Si  of  article  9  of  the  cit- 
ies and  village  act,  (Rev.  St.  111.  c.24,)  and 
by  that  section  it  is  provided  that  such 
proceedings  for  the  aseessmeDts  of  benefits 
shall,  as  near  as  may  be,  be  the  flame  as  is 
provided  in  the  preceding  sections  of  the 
article  in  othercases  of  special  assessment. 
Before  there  can  be  Judgment  confirming 
the  assessment  the  statute  requires  the 
service  of  notice  upon  all  persons  affected 
thereby,  and  prescribes  the  proof  of  such 
service.  It  Is  then  provided  that  all  per- 
sons interested  in  any  real  estate  affected 
by  such  assessment  may  appear,  and  file 
objections  to  the  report  of  the  commis- 
sioners making  the  same.  It  Is  clear  that 
this  is  the  first  opportunity  that  the  land- 
owner has  to  be  beard.  In  this  case,  on 
the  filing  of  the  supplemental  petition,  the 
order  appointing  commissioners,  etc.,  was 
entered  thesame  day,  and  unless  the  party 
happened  to  be  in  court  no  opportunity 
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was  afforded  for  objection,  nor  Ir  any 
such  opportunity  contemplated  by  the 
statute.  No  anHwer  or  plea  Is  required  to 
be  filed,  or  contemplated  in  this  proceed- 
ing, the  objections  to  be  filed  upou  the  in- 
coming of  the  report  of  assessment  taking 
the  place  of  other  formal  pleading;  hence 
no  notice  is  required  to  be  givea  of  the  fil- 
ing of  the  petition,  but  notice  of  the  return 
of  the  aRsesument  must  be  given,  when  ob- 
jection may  be  made.  The  thirtieth  sec- 
tion, after  providing  that  any  person  in- 
terested in  the  real  estate  affected  may  ap- 
pear and  tile  ol>JL'Ctions  to  the  report,  pro- 
vides that  the  court  may  make  such  order 
in  respect  to  the  filing  thereof  as  may  he 
made  in  regard  to  the  filing  of  pleas  in 
cases  at  law.  If  no  objections  are  filed, 
default  is  to  be  entered,  and  a  Judgment 
confirming  the  assessment  follows.  The 
same  rule,  in  effect,  applies  in  casus  of  con- 
demnation. Smith  V.  Railroad  Co..  105  III. 
520.  By  section  33  the  court  before  which 
the  proceeding  is  pending  Is  given  author- 
ity at  any  time  before  final  Judgment  to 
modify,  alter,  change,  annul,  or  confirm 
any  assessment  returned,  or  cause  it  to 
be  recast  by  the  same  commlBSioners,  or 
may  appoint  others,  and  may  make  all 
orders  necessary  to  the  making  of  a  true 
and  just  assessment,  etc.  It  must  follow 
that  the  orders  prior  to  the  entry  of  Judg- 
ment ai-e  interlocutory,  and  uubject  to  be 
set  aside  at  any  stage  of  the  proceeding 
for  any  good  cause  made  to  appear.  Un- 
til the  filing  of  the  report  objections  could 
not  be  filed  questioning  the  correctness  or 
regularity  of  the  assessment,  as  a  matter 
of  course,  but  vv;e  are  of  opinion  that  all 
objections,  whether  pertaining  to  the 
amount  of  benefits  assessed  or  going  to 
tlie  right  of  the. municipality  to  bare  them 
assessed,  or  In  any  way  affecting  the  va- 
lidity of  the  assessment,  may  be  filed  at 
any  time  before  default  is  entered,  as  con- 
templated by  the  statute.  The  matters  to 
be  submitted  to  the  Jury  lie  within  a  nar- 
row compass,  and  include  onlytbeamount 
of  benefits  assessed,  or  to  be  assessed.  If 
it  appears  that  the  premises  of  the  object- 
ors are  assessed  more  or  less  than  they 
will  be  benefited,  or  more  orless  than  their 
proportionate  share  of  the  cost  of  the  im- 
provement, "the  Jur.v  shall  so  find,  and 
also  find  the  amount  the  premises  should 
be  assessed. "  No  other  verdict  Is  required 
or  can  be  rendered.  It  is  clear,  therefore, 
that  only  such  objections  as  question  the 
amount  of  benefits  returned  against  ob- 
jectors' premises  can  create  the  necessity 
for  Ruhmlsslonof  the  assessment  to  a  jury. 
Follnnshee  v.  Chicago,  62  III.  288,  and  cases 
cited.  The  amount  of  benefits  returned 
against  appellants'  property  not  being 
(]ueHtIoned  by  any  of  the  objections  filed, 
the  court  should  have  passed  upou  the 
objections,  and.  if  it  was  found  they  were 
not  well  taken,  and  no  others  were  filed 
by  leave  of  the  court,  have  entered  default 
against  these  objectors,  and  entered  judg- 
ment confirming  the  assessment.  How- 
ever, of  the  error  in  submitting  the  assess- 
ment of  benefits  to  appellants'  property 
to  a  Jury  they  cannot  complain,  for  the 
reason  that  the  same  was  not  increased 
by  the  verdict,  and  they  are  in  no  wise 
prejudiced  thereby.    Nor  can    appellants 


be  beard  to  complain  that  tlie  court  re- 
fused to  hear  evidence  in  support  of  their 
objections  after  the  Jury  were  impaneled, 
and  before  the  cHy  had  made  its  case. 
Waiving  the  question  whether  the  objec- 
tions were  not  waived  by  not  insistlDS'  on 
them  before  tlie  jury  was  impaneled,  such 
evidence  was  addressed  solely  to  thecoart, 
and  the  effect  of  its  ruling  was  to  overrule 
the  objections.  This  evidence,  offered,  but 
rejected  by  the  court,  being  preserved"  by 
bill  of  exceptions,  the  rulings  may  be  re- 
viewed. It  it  was  made  to  appear  at  any 
time  before  final  judgment  that  the  pre- 
cedent steps  in  the  cause  were  not  suffi- 
cient to  Justify  the  assessment,  it  was  the 
manifest  duty  of  the  court  to  set  aside  tlie 
assessment,  vacate  its  previous  ordera,  it 
improperly  entered,  and  to  dismiss  the 
supplemental  petition  if  not  properly  filed, 
and  no  legal  right  existed  to  maintain  an 
assessment. 

It  remains  to  consider  whether  the  ob- 
jections filed,  as  supported  by  the  offered 
evidence,  show  no  right  in  the  city  to  ha vp 
the  benefits  to  appellant's  lands  assessed. 
The  only  objections  .necessary  to  be  con- 
sidered are  those  predicated  upon  the  al* 
leged  fact  that  in  the  original  proceeding 
for  condemnation  the  cityfailed  to  acquire 
title  to  all  the  land  necessary  to  the  open- 
ing of  the  avenue,  from  which  the  sup- 
posed benefits  sought  to  be  assessed  must 
flow.  The  evidence  offered  tended  tu 
show,  and  for  the  purposes  of  this  case 
may  be  treated  as  showing, that  lot  2  and 
part  of  lot  3,  described  In  the  original  peti- 
tion for  condemnation  as  owned  by  ap- 
pellant David  GoodwlUie,  were  in  fact,  at 
the  filing  of  such  petition  and  since,  tliu 
property  of  Cecilia  Goodwillie,  and  not  of 
David  Ooodwtllle;  and  that  lot  5,  in  as- 
sessor's subdivision,  etc.,  described  as  be- 
ing owned  by  Victor  Lawson  in  said  pe- 
tition, was  in  fact  owned  by  Matilda 
Lawson,  Carrie  Lawson,  Norman  I.  Law* 
son.  and  Victor  Lawson.  Cecilia  Good> 
Willie,  Matilda,  Carrie,  and  Norman  I. 
Lawson,  not  having  been  parties  to  the 
original  proceedings,  therefore  there  was 
no  condemnation  of  their  interest  in  said 
lots. 

It  is  insisted— FVrst,  that  the  judgment 
In  tlie  condemnation  proceeding  formed 
no  basis  for  the  special  assessment  of  bene- 
fits, there  being  no  estimate  oi  the  cost  of 
the  improvement,— that  is,  the  opening  of 
said  avenue,— as  provided  in  and  by  sec* 
tlon  20  of  said  article,  and  the  court  there- 
fore erred  in  entering  its  order  finding  the 
amount  to  be  raised  by  special  assessment 
and  appointing  commissioners  to  appor- 
tion the  same  to  contiguous  lots,  etc..  ac- 
cording to  benefits  accruing  from  such  im- 
provement; and,  second,  that  the  city  not 
having  acquired,  by  condemnation  or  oth- 
erwise, the  right  of  way  to  open  and  lo- 
cate said  extension  of  said  avenue,  no  as- 
sessment of  benefits  could  properly  be 
made.  In  original  proceedings  for  special, 
assessment  of  benefits,  under  the  statute, 
an  estimate  must  be  made  in  the  manner 
prescribed  by  section  20.  otherwise  there 
can  be  no  basis  for  the  gross  amount  to 
be  assessed,  or  tor  its  apportionment  to 
or  upon  lots  and  tracts  of  land  bene- 
fited;  but  it  is  manifest  that,  wliere  the 
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proceeding  Is  by  way  of  Bopplemental  pe- 
tition, in  the  same  proceeding  in  wlitcb  tlie 
condemnatlou  has  been  or  may  be  had, 
under  Bection  53,  (Guild  v.  City  ol  Chicago, 
82  111.  472,)  "praying  the  court  to  cause 
•  •  •  an  assessmeut  to  be  made  lor  the 
pnrposo  of  raising  the  amount  necessary 
to  pay  the  conipenBation  and  damages 
.■which  may  be  or  sbull  have  been  awarded 
for  the  property  talien  or  damaged  with 
the  cost  of  the  proceeding, "  and  there  has 
been  Judgment  of  condemnation,  the 
amount  or  amounts  thereby  awarded, 
with  tie  estimated  cost  of  the  proceeding 
and  of  collecting  the  assessments,  as  pro- 
vided in  Bald  section  53,  will  furnish  the 
only  proper  basis  for  the  asseBsraent  of 
benefits.  In  such  case  no  estimate  under 
Bection  20  is  cimtemplated  or  required. 
Here  the  sopplementul  petition  was  filed, 
asking  for  an  asBesBment  to  be  made  to 
pay  the  compensation  and  damages  al- 
ready awarded.  The  judgment  in  the  con- 
demnation proceedlii)(  was  final,  conclu- 
sive, and  binding  upon  the  appellants  and 
all  others  who  were  parties  thereto,  until 
reversed,  vacated,  or  set  aside  Id  some  dl- 
rert  mode  known  to  the  law.  No  motion 
was  made  In  the  court  below  to  vacate, 
set  aside,  or  modify  that  judgment.  Al- 
though a  Bnpplemental  petition  1b  filed  in 
the  condemnation  proceeding,  the  relief 
sought  thereby  is  supplemental,  and  col- 
lateral to  the  proceeding  in  which  the 
judgment  of  condemnation  was  rendered ; 
and  tne  questicmB  arising  in  the  original 
proceeding  cannot  be  relitigated  upon  the 
supplemental  petition.  It  is  for  a  distinct, 
separate  purpose,— that  is,  to  raise  funds 
to  pay  the  Judgment  already  entered.  In 
the  condemnation  proceeding  the  court 
had  juriHdictlon  of  the  subject-matter, and 
of  the  peraon  of  appellants,  and  the  Judg- 
ment therein  was  binding  and  conclusive 
up<m  them,  and  they  cannot  be  permitted 
toattnck'it  thus  collaterally.  Tndoubt- 
edly.  If  the  court  still  retained  jurisdiction 
over  its  judgment  In  the  condemnation 
proceeding,  upon  the  proper  application 
to  the  court  it  would  have  corrected  its 
Judgment,  vacated  or  Het  it  aside,  as  Jus- 
fee  might  have  require<l.  It  appears  from 
tne  offered  evidence  that  appellant  Good- 
wllUe  had  no  rested  interest  in  the  lots 
against  which  the  benefits  were  aBsessed. 
At  most  he  bad  but  an  Inchoate  right  of 
dower.  It  la  true.  It  is  alleged  that  one  of 
the  tracts  wau  acquired  by  ills  wife,  before 
the  passage  of  the  present  dower  act,  but 
there  Ib  nothing  tending  to  show  that  he 
is  tenant  by  the  curtesy  Initiate;  and  if  he 
was.  at  common  law,  since  the  passage  of 
the  separate  property  act  of  1861.  such 
right  would  not  be  an  interest  In  the  land. 
Bozarth  v.  Largent,  128  ill.  95,  21  N.  E. 
Rep.  -218.  However,  the  compensation 
awarded  for  the  two  lots  of  which  he  was 
the  alleged  owner  was  98,0<)0,  while  the 
benefits  nssessed  against  the  same  was  the 
sum  of  f7.009.2o:  being  f9t)0.75  less  than 
the  damageq  and  comi>ensation  awarded 
btm.  In  this  state  of  case  he  seeks  to  de- 
feat the  assesBment  of  benefits  (vlthout  at- 
tempting to  set  aside  or  vacate  the  Judg- 
ment in  the  condemnation  proceeding. 
But  in  renpect  of  both  appellants  and  all 
other  lot-owners  affected,  the  amount  as- 
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sessed  as  special  benefits  could  not  exceed 
the  benefits  arising  to  each  particular  tract 
by  reason  of  making  the  improvement.  If 
the  amount  of  benefits  equaled  or  exceeded 
the  sum  required  to  be  raised,  each  tract 
would  be  assessed  its  proportionate  share 
of  such  sum  ;  but  if  the  sum  required  ex- 
ceeded the  benefits,  then  such  tract  could 
be  aBseused  only  such  sum  us  it  was  bene- 
fited, and  the  residue  must  be  paid  by  the 
city  from  its  corporate  funds.  In  this 
case  It  was  found  and  returned  by  the 
commissioners  appointed  by  the  court 
that  the  henefltB  to  each  tract,  and  to  the 
tracts  affected  In  the  aggregate,  was  less 
than  the  sum  required  to  pay  the  compen- 
sation awarded,  and  that  a  residue  re- 
mained, after  assessing  the  benefits  to  ac- 
crue for  such  Improvement,  to  be  paid  by 
the  city.  It  therefore  necessarily  follows 
that  each  tract  and  lot  was  UHsesBed  for 
all  the  benefits  that  would  accrue  to  it  .by 
the  opening  of  this  avenue  as  contem- 
plated by  the  ordinance,  and  the  city 
would  be  estopped  by  this  proceeding 
from  again  seeking  to  assess  benefits 
therefor  againnt  the  same  property.  Al- 
though it  may  be  found  that  the  city  has 
not  piiocured  the  right  to  open  the  street 
over  and  across  certain  of  these  lots,  and 
may  have  to  expend  further  sums  of  mon- 
ey to  acquire  Buch  right.  It  cannot,  after 
having  by  its  supplemental  petition  con- 
firmed the  judgment  in  the  condemnation 
case,  and  required  the  entire  benefit  to  ap- 
pellants' lots  inuring  from  the  proposed 
improvement  to  be  assessed  against  them, 
again  require  further  aBsessment  of  bene- 
fits upon  or  against  the  same  lotB  for  the 
same  purpose.  Ry  the  asBessment,  made 
by  the  proper  authority,  the  lots  assessed 
will  have  paid  the  full  benefit  conferred  by 
the  Improvement,  and  no  other  aSHessment 
could  thereafter  be  made  for  the  same.  It 
cannot  be  presumed  that  the  amount  of 
compensation  awarded  in  the  condemna- 
ticm  proceeding  would  have  been  less  If  the 
parties  alleged  to  be  the  owners  of  the 
three  lots  before  mentioned  had  been  par- 
ties thereto,  or  that  the  amount  required 
to  be  aBBeaseu  to  pay  such  compenHatlon 
was  increased  by  reason  of  the  failure  ot 
the  city  to  make  them  parties  to  that  pro- 
ceeding. There  is  no  pretense  that  more 
was  awarded  as  compensation  for  the 
propert.v  taken  or  damaged  than  was  just 
compensation.  If  other  condemnation 
proceedingH  must  be  inntituted  or  right  of 
way  acquired  by  further  expenditure  of 
money,  it  iB  manifest  that  these  lot-own- 
ers, having  already  been  aesessed  the  full 
amount  of  benefits  that  will  Inure  to  their 
property  by  the  improvement,  caunot  be 
prejudiced  thereby,  and  that  such  increase 
of  amount,  whatever  it  may  be,  must  be 
provided  by  the  city  from  other  sources. 
It  follows  that  under  this  proceeding,  or 
b.Y  it,  appellants  have  not  been  prejudiced. 
Id  any  event,  their  property  was  liable  to 
be  assesfied  for  benefits,  and  they  he  re- 
quired to  pay  the  full  amount  thereof,  and 
as  a  matter  of  justice  and  right  it  cannot 
be  Important  whether  they  are  required 
to  pay  it  for  acquiring  title  to  a  portion 
only  or  ot  allot  the  land  taken  for  the  pro- 
posed improvement. 
The  proceeding  was  inotituted  and  is 
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authorised  by  section  53  only  tor  the  pur- 
pose ot  paying  compensation  awarded  or 
to  be  awarded  in  the  condemnation  pro- 
ceeding: and,  although  the  condemnation 
proceeilingmay  have  related  to  onlya  por- 
tion of  the  land  and  soil  necessary  to  be 
taken  for  the  purposes  of  the  improve- 
ment, the  Judgment  in  the  condemnation 
proceeding  Is  made  by  the  statute  the  bn- 
sis  of  the  nsseRsment  of  special  benefits 
contemplated.  If  the  matters  here  sought 
to  be  interposed  had  beenojected  to  in  the 
condemnation  proceeding  it  might  have 
formed  a  matter  of  substantive  defense, 
and  the  court,  for  the  purpose  of  effecting 
the  condemnation  as  against  all  the  par- 
ties interested,  have  required  the  city  to 
bring  the  parties  now  alleged  to  be  the 
owners  into  that  proceeding,  to  the  end 
that  its  judgment  should  be  final  and  con- 
clnsive  as  to  them  also;  but  becanse  this 
was  not  done,  and  the  city  failed  to  ac- 
quire the  right  to  take  the  lots  or  tracts 
of  land  as  against  such  other  parties,  that 
fact  does  not  render  the  Judgment  of  con- 
demnation void  as  to  parties  thereto. 
Nor  does  the  fact  that  the  city  may  have 
to  acquire  the  title  of  other  parties  to  the 
same  or  other  property  affect  the  Judg- 
ment in  the  condemnation  proceeding,  or 
prevent  the  assessment  of  benefits  to  pay 
the  amount  of  condemnation  awarded  In 
such  proceeding.  The  city,  by  its  acts,  as 
before  seen,  is  estopped  from  disputing  or 
questioning  the  validity  of  such  Judgment. 
It  follows  that  we  are  of  opinion  that  the 
Judgment  in  the  condemnation  proceeding 
furnished  a  proper  basis  for  the  assess- 
ment of  benefits  against  appellants' lots 
and  lands,  and  that  no  error  has  inter- 
vened in  the  entry  of  the  order  appointing 
commissioners  and  fixing  the  amount  to 
l>e  raised  ot  which  appellants  can  com- 
plain. If  there  is  error  it  is  at  most  error 
without  prejudice. 

In  respect  of  the  second  point  we  are  of 
opinion  that,  the  assessment  being  for  the 
single  purpose  of  paying  compensation  and 
damages  awarded  in  the  condemnaclon 
proceedings,  it  is  not  important,  as  al- 
ready said,  that  by  that  proceeding  title 
to  all  of  the  land  necessary  to  be  taken  for 
the  purposes  of  the  improvement  should 
be  acquired.  It  may  well  be  that  the  resi- 
due of  the  land  not  included  in  the  con- 
demnation proceeding  maybe  acquired  by 
other  means.  It  is  only  whore  a  munici- 
pality or  other  authority  seeking  condem- 
nation Is  anable  to  agree  with  the  owner 
as  to  the  compensation  to  be  paid  that 
condemnation  proceedings  become  neces- 
sary or  proper.  It  could  not  have  l)een 
wi  thin  the  contempia  tion  ot  section  5S  that 
itwonld  beanydefenseagainst special  l>en- 
eflts  assessed  for  the  purpose  of  paying 
compensation  awarded  that  there  were, 
other  lauds  not  included  in  such  proceed- 
ing that  might  thereafter  huvetobe  ac- 
quired before  a  street  or  avenue  could  be 
opened  or  improvements  made.  Village 
of  Hyde  Park  v.  Borden,  94  III.  26,  arid 
Holmes  v.  Village  of  Hyde  Park,  121  III. 
128,  13  N.  E.  Rep.  540,  hold  that  in  original 
proceedings  for  the  special  assessment  of 
benefits  It  is  not  necessary  that  the  city  or 
village  should  have  acquired  title  to  the 
soil  to  be  graded  and  paved  as  a  street 


before  assessments  forspecal  benefits  ac- 
cruing from  ancb  improvement  could  be 
assessed.  In  the  latter  case  it  was  said : 
**  Whether  the  compensation  shall  be  made 
to  the  owner  ot  the  soil  for  the  land  taken 
for  the  street  before  or  after  the  assess- 
ment for  its  improvement  cannot  nrnke 
that  assessment  either  larger  or  smaller: 
and  so  whether  title  to  the  soil  entered 
upon  for  the  purpose  of  tbesti-eet  has  been 
heretofore  or  remains  to  be  hereafter  ac- 
quired is  a  distinct  question  from  that  of 
the  benefits  and  damages  to  result  to  ad- 
jacent land-owners  from  the  improvement 
ot  such  street ;  and  the  latter  has  no  de- 
pendence upon  the  former."  Here,  how- 
ever, the  assessment  Is  for  the  single  pur- 
pose of  paying  the  compensation  a  warded 
tor  the  land  taken,  and  it  cannot,  per- 
haps, be  said,  as  it  was  in  the  case  men- 
tioned, that  tiie  assessment  ot  benefits 
does  not  depend  upon  whether  the  title  to 
the  soil  has  been  obtained.  But  In  respect 
of  property  to  which  title  is  not  acquired 
by  condemnation  proceeding  precisely  the 
same  result  must  follow  as  in  the  original 
proceedings  tor  the  assessment  of  benefits. 
It  is  undoubtedly  true  that  the  city  ac- 
quired by  this  condemnation  proceeding 
all  the  title  to  the  several  parts  ot  lots 
sought  to  be  taken,  and  included  in  such 
proceeding,  as  against  all  persons  who 
were  made  parties  thereto.  It  cannot, 
therefore,  affect  the  right  of  the  city  to 
make  an  assessment  tor  the  payment  of 
compensation  awarded  that  there  may  be 
other  tracts  or  lots,  or  other  owners 
whose  title  has  not  been  acquired  or  de- 
termined by  such  proceeding.  It  is  also 
objected  that,  the  city  not  having  acquired 
title  to  all  the  property  necessary  to  be 
taken,  it  is  nnjust  and  inequitable  to  re- 
quire appellants  to  pay  their  assessments 
before  the  city  acquires  thesame.  That  ia 
not  amatterproper  torconsideration  here. 
If  it  is  apprehended  that  the  city  cannot 
or  will  not  acquire  title,  so  that  the  av- 
enue may  be  opened,  and  that  the  special 
assessment  will  be  expended  without  cor- 
responding benefit  to  the  public,  it  cannot 
be  doubted  that  a  court  ot  equity  will  af- 
ford adequate  relief.  Holmes  v.  Village  of 
Hyde  Parke,  supra.  It  is  next  Insisted 
that  thecourt  erred  In  estimating  the  prob- 
able cost  thereafter  to  accrue  in  the  pro- 
ceeding, and  in  collecting  the  assessment. 
It  is  sufficient  to  say  that  the  bill  of  ex- 
ceptions does  not  contain  the  evidence 
upon  which  the  court  acted  in  adjusting 
such  amounts;  and,  it  not  appearing  by 
the  bill  ot  exceptions  that  it  contains  all 
of  the  evidence  offered,  it  must  be  pre- 
sumed that  there  was  evidence  sufficient 
to  Justify  the  finding  and  order  of  the 
court.  The  Judgment  of  the  court  below 
confirming  the  assessment  will  according- 
ly be  affirmed. 

(186  111.  466) 

Carroll  v.  Peoplk.i 

{Supreme  Court  of  lUinois.    H^roh  80,  1891.) 

Largest— EviDENCB—IxsTRDCTios*. 

1.  In  a  trial  for  larceny,  the  evidence  shn-wed 

that  the  money  alleged  to  have  been  stolen  dls- 


>  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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appeared  trom  tbe  bank  at  noon,  when  only  iba 
oashler  -was  preaent;  that  when  the  other  officers 
left  the  bank  for  dinner  the  door  into  the  cash- 
room  was  locked;  that  when  they  returned  it 
was  open,  and  a  acrew-drirer,  bought  that  day 
by  defendant,  was  lying  on  the  floor;  that  the 
ooltof  the  look  was  scratched;  that  defendant 
and  other  men,  all  strangers  in  the  town,  were 
in  Qm  bank  during  the  offloer's  absence;  that  de- 
fendant and  the  other  men  all  left  town  that  af i>- 
emoon;  and  that  defendant,  when  arrested,  es- 
caped. JHeZd,  that  the  eridence  was  sulBclent  to 
Justify  oonrictlon,  though  the  cashier  was  not 
called  as  a  witness. 

8.  Tbe  defendant's  theory  of  the  case,  as 
stated  in  his  instructions,  was  that  the  money 
might  hare  been  made  away  with  by  the  cashier. 
HSA,  that  it  was  proper  to  instruct  the  }ury,  In 
substance,  that  the  law  presumes  the  character 
of  the  cashier  was  good,  and  the  iury  should  so 
consider  it,  unless  there  was  evidence  in  the 
case  showing  the  contrary;  and  that  in  consider- 
ing the  qnestlon  whether  he,  as  the  custodian  of 
the  money  of  said  bank,'  acted  as  an  honest  man 
would  act,  under  similar  circumstances,  when 
larceny  was  disoorered,  the  Jury  might  consider 
such  presumption  raised  by  the  law  of  his  good 
character  for  honesty,  together  with  any  facts 
and  circumstances  in  evidence,  tending  to  show 
that  he  made  no  disposition  of  the  missing  money. 

8.  An  inconsistency  between  the  instructions 
given  for  the  proseoutfon  and  those  given  for  the 
defendant  Is  not  reversible  errors  where  the 
former  are  correct  and  the  latter  too  favorable 
for  defendant 

Error  to  circuit  court,  Knox  county; 
John  J.  Glknn,  Judge. 

F.  F.  Cooke  and  J.  A.  McKentle,  tor 
plaintiff  In  error.  Geo.  Bant,  Atty.  Gen., 
and  J.  J.  TuBBiclur,  State's  Atty.,  for  the 
People, 

Bailbt,  J.  At  the  Febrnary  term,  1881, 
of  the  circuit  court  of  Knox  county,  James 
Carroll,  the  plaintiff  in  error,  and  two 
others,  were  jointly  Indicted  for  the  crime 
of  larceny,  tbe  indictment  charging  them 
with  feloniously  taking,  stealing,  and  car- 
rying away  a  large  amount  of  money  in 
United  States  treasury  notes  and  bills  of 
national  banks,  the  goods,  chattels,  and 
money  of  the  Farmers'  &  Mechanics'  Bank, 
a  corporation  organized  under  the  laws  of 
this  state.  At  the  June  term,  1887,  of  said 
court,  said  Carroll  was  tried  on  said  in- 
dictment upon  a  plea  of  not  guilty, and  at 
such  trial  the  jury  found  him  guilty  as 
charged,  and  found  the  value  of  the  prop- 
erty stolen  to  be  $9,600,  and  fixed  his  pun- 
ishment at  imprisonment  in  the  peniten- 
tiary for  the  term  of  eight  years.  A  mo- 
tion for  a  new  trial  having  been  made  and 
overruled,  Judgment  was  pronounced  up- 
on said  Carroll  by  sentencing  him  to  im- 
prisonment in  tbQ  penitentiary  at  JoUet 
for  the  term  fixed  by  the  verdict.  To  re- 
verse said  judgment,  a  writ  of  error  r^- 
tnmable  to  the  October  term,  1890,  o(  this 
court,  has  been  sued  out,  and  on  that 
writ  the  record  is  now  before  nsfor  review. 

The  grounds  urged  (or  the  reversal  of 
the  judgment  are  that  tbe  evidence  fails 
to  support  tbe  verdict,  and  that  there  was 
error  in  one  of  the  iDstructlons  to  the  jury 
given  at  the  Instance  of  the  prosecution. 
The  larceny  charged  was  committed  on 
tbe  8d  day  of  Jnly,1879,  between  the  hours 
of  12  and  1  o'clock  in  the  day-time.  The 
Farmers'  &  Mechanics'  Bank  Is  a  corpora- 
tion organised  under  a  special  act  of  the 
general  assembly  approved  March  81, 1869, 


and  at  the  time  of  said  larceny  was  doing 
a  banking  bnslness,  having  its  bank  on 
the  corner  of  Main  and  Broad  streets,  in 
tbeclty  of  Galesburg.  The  banking  ofllce 
consisted  of  a  room,  oblong  In  form,  the 
entrance  being  by  double  doors  in  the  cen- 
ter of  the  Main-Street  front.  Tbe  counter, 
which  was  surmounted  by  a  screen,  and 
which  divided  the  portion  of  the  bank  to 
which  the  public  were  admitted  from  the 
cash-room,  commenced  at  the  front,  on 
the  left-hand  side  of  the  entrance;  and, 
after  running  back  a  sufficient  distance 
to  give  a  suitable  spacefor  the  use uf  those 
desiring  to  do  business  with  the  bank, 
turned  a  right  angle,  and  ran,  parallel 
with  the  front  of  tbe  room,  to  within  a 
short  distance  of  the  wall  on  the  right- 
band  side,  and  there  again  it  turned  a 
right  angle,  and  ran,  parallel  with  said 
wall,  to  a  point  about  two-thirds  of  the 
way  to  the  rear  end  of  the  room,  where 
the  passage-way  thus  formed  terminated 
in  a  door  opening  Into  the  cash-room. 
Said  door  had  no  knob  on  ibe  outside,  but 
was  fnrnisbed  with  a  spring-bolt  on  the 
inside,  which  fastened  the  door  whenever 
it  was  closed,  and  required  the  use  of  a  key 
to  open  it  from  the  outside.  Directly  op- 
posite the  front  entrance  to  the  bank  was 
the  cashier's  counter,  with  an  opening  In 
the  screen  through  which  be  transacted 
business  with  customers.  Some  distance 
behind  the  cashier's  counter,  and  near  the 
center  of  the  bank,  was  a  desk,  and  nearly 
opposite  the  desk,  at  tbe  left-hand  side  of 
tbe  cash-room,  was  the  cash-table.  At 
about  12  o'clock  at  noon  of  the  8d  day  of 
July,  1879,  Francis  Colton,  the  president 
of  the  bank,  and  P.  F.  Brown,  its  teller, 
left  the  bank  to  go  to  their  dinner;  the 
only  person  remaining  in  the  bank  being 
'Wlllinm  H.  Little,  the  cashier,  a  man  then 
between  65  and  70  years  of  age.  ,  As  they 
left,  the  door  leading  into  the  cash-room 
was  closed  and  fastened.  When  they  went 
out  of  the  bank,  there  was  lying  on  the 
cash-table.  In  the  cash-room,  of  moneys 
belonging  to  the  bank,  a  pile  of  United 
States  treasury  notes  and  national  bank 
notes  of  various  denominations,  amount- 
ing to  $9,500.  Colton  returned  in  about 
an  hour,  accompanied  by  his  son,  and  on 
reaching  the  door  opening  into  the  cash- 
room  he  found  it  slightly  ajar,  and  on  en- 
tering the  cash-room  he  found  that  said 
money  which  he  left  lying  on  the  cash- 
table  was  gone.  Search  was  immediately 
made  for  it  by  Colton,  Brawn,  and  Little 
in  every  part  of  the  bank,  but  it  was  not 
then  and  never  has  been  found.  As  Col- 
ton's  son  entered  the  bank  with  bis  father, 
be  discovered  a  screw-driver  lying  on  the 
floor  in  the  passage-way  just  outside  of 
the  door  leading  into  the  cash-room,  and 
on  examining  the  bolt  by  which  said  door 
was  fastened  marks  or  scratches  were 
found  on  It,  made  apparently  with  a  screw- 
driver or  other  similar  instrument,  in  at- 
tempting to  force  back  the  bolt  so  as  to 
open  the  door.  The  evidence  shows  that 
Carroll,  and  also  the  two  other  men  who 
were  Indicted  jointly  with  him,  were 
strangers  in '  Galesburg,  and  that  on  the 
day  on  which  said  money  disappeared, 
and  for  two  or  three  days  prior  thereto, 
they  were  In  tbe  city,  'and  on  one  or  more 
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OL-caalonB  were  seen  tog^ether  by  the  wit- 
neBses.  Oa  several  occasionii  during  that 
time,  and  especially  on  the  day  of  the  rob- 
bery, Carroll  was  seen  at  or  In  the  Imme- 
diate vicinity  of  said  bank.  William  Se- 
cord  teHtlfies  that  on  July  2, 1879,  the  day 
before  the  robbery,  he  saw  Carroll  In  front 
of  the  bank.  F.  B.  Kirch,  the  bartender 
at  the  Union  Hotel,  a  building  adjoining 
said  bank  on  the  west,  testifies  that  he 
saw  Carroll,  ^nd  also  his  two  co-defend- 
ants, in  said  hotel  on  several  occasions 
during  the  time  they  were  In  Galesburg. 
E.  A.  Farr  testifies  that  he  saw  Carroll  on 
the  3d  day  of  July,  1879,  standing  In  front 
of  the  door  of  the  Union  Hotel.  D.  B. 
Jackson  testiflesthat  he  saw  Carroll  a  few 
minutes  after  10  o'clock  in  the  forenoon  ot 
the  day  of  the  robbery  In  the  bank  writ- 
ing something  on  a  piece  of  paper;  that 
at  about  12  u'cloek  of  the  same  day,  ur  a 
little  after,  the  witness  came  out  of  the 
Union  Hotel, and  sawCarroll  standing  be- 
tween the  hotel  and  bank;  that  witness 
walked  part  way  across  the  public  sqnare, 
which  issltuated  across  the  street  In  front 
ot  the  bank,  and,  turning  around,  saw 
two  other  men,  one  of  whom  he  recog- 
nized as  one  of  Carroll's  co-defendants,  be- 
tween the  bank  and  the  store  across  the 
street  to  the  cast;  that  he  saw  those  men 
go  into  the  bank,  and  afterwards  come 
out  and  walk  west.  John  Brown  testlQes 
that  on  the  same  day,  at  aboat  12  o'clock, 
be  came  oat  of  the  bank,  and,  walking 
west,  saw  Carroll  standing  there.  Joseph 
Schruy  ver  ttistlfies  that  on  the  3d  day  of 
July,  1879,  at  about  noon,  he  was  passing 
through  the  square,  and,  looking  over  to 
the  bank,  saw  a  man  standing  at  the 
cashier's  window,  uud  at  tne  same  in- 
stant saw  what  appeared  to  be  another 
man  dropping  down  tiehind  him ;  that  he 
ran  over  to  thp  bank,  and,  as  lie  reached 
it,  lie  saw  two  men  in  the  bank  In  front  of 
the  window,  and  another  man  at  the 
door  on  the  second  step,  who  took  him  by 
the  arm,  and  asked  him  If  he  knew  of  a 
man  by  the  name  of  Miller  on  that  street 
who  kept  a  feed-store,  saying  that  lie  bad 
a  letter  of  recommendation  to  him,  and 
said:  "Come,  go  witb  me  until  I  And 
him."  The  witness  is  unable  to  certainly 
identify  the  man  who  thus  stopped  him  at 
the  bank  door,  and  prevented  his  entering 
the  bank,  as  the  same  person  with  the 
prisoner  on  trial,  except  in  this  manner: 
The  evidence  shows  that  Carroll  and  his 
two  co-defendants  were  arrested  shortly 
after  the  commission  of  the  larceny,  and 
wereat  that  time  keptforsnmetime  in  Jail 
in  Galesburg,  and  at  that  time  the  wit- 
ness saw  the  man  said  to  be  Carroll,  and 
identified  him  as  the  man  whom  he  en- 
countered at  the  bank  door,  although  he 
is  unable  to  testify  that  the  defendant  on 
trial,  some  seven  or  eight  years  after- 
wards, is  the  same  man.  The  identlHna- 
tlon.  however,  is  made  complete  by  the 
testimony  of  William  Fleming,  who  says 
that  on  the  same  day,  between  12  and  1 
o'clock,  he  came  around  the  corner,  and 
found  Carroll  there  in  conversation  with 
Schruy  ver,  and  that  Carroll  also  spoke  to 
hlmahnota  man  who  had  moved  from 
Peoria,  and  was  rupning  a  feed-store  on 
the  square.    The  screw-driver  found  on 


the  floor  of  the  bank  near  the  cash-room 
door  was  identified  by  George  A.  Hlgglns, 
a  salesman  in  the  hardware  store  situated 
on  the  same  street  with  the  bank,  as  a 
screw-driver  sold  b.v  him  to  Carroll  lie- 
tween  12  and  half  past  12  o'clock  of  the 
day  on  which  the  larceny  was  committed. 
The  identification  by  this  witness,  both  of 
the  screw-driver  as  the  one  sold  to  Car- 
roll, and  of  Carroll  as  the  purchaser,  seems 
to  be  positive  nnd  satisfactory.  Martin 
Tbursan,  a  livery  stable  keeper  at  Mon- 
mouth, in  Warren  county,  testifies  that, 
on  the  morning  of  the  day  the  larceny  was 
committed,  one  of  Carroll's  co-defendants 
hired  of  bim  a  team,  consisting  of  two 
horses  and  a  spring  wagon,  without  stat- 
ing wher(<  he  wished  to  go,  and  that  he 
brought  the  team  back  at  about  4  or  .5 
o'clock  in  the  afternoon  of  the  same  day. 
Samuel  Law,  who  resides  in  Warren 
county  about  1%  miles  from  Monmouth, 
and  about  15  miles  from  Oaleslinrg, 
testifies  that  in  the  afternoon  of  the 
same  day  Carroll  and  another  man  came 
tu  his  bouse,  having  with  them  a  bundle, 
and  wished  lilm  to  take  his  team  and  car- 
ry them  to  Gerlaw,  a  station  on  a  line  of 
railway  running  north  from  Monmouth 
to  Rock  Island,  about  6  miles  from  the 
witness' place  of  residence,  telling  him  that 
there  was  some  one  there  whom  they 
wished  to  see;  that  witness  was  reluctant 
to  go,  because  both  he  and  his  horses  were 
tired,  but  upon  their  urging  him,  and  of- 
fering to  pay  whatever  he  thought  proper 
to  ask,  he  consented  to  go,  and  arrived  at 
Gerlaw  with  them  at  5  o'clock  in  the  after- 
noon, a  train  on  said  railway  for  Kock 
Island  being  then  due.  It  seems  that  Car- 
roll, after  his  first  arrest,  by  giving  bail 
or  otherwise,  but  how  is  not  shown,  ob- 
tained his  liberty,  and  that  be  was  rear- 
rested in  St.  Louis  in  August,  1886;  that 
while  be  was  on  the  train  being  conveyed 
from  St.  Louis  to  Galesburg,  in  custody  of 
the  sheriff  of  Knox  county,  he  requested 
of  the  sheriff  to  be  allowed  to  go  to  the 
water-closet;  that  the  sberitT  went  with 
him,  and  as  they  were  at  the  water-closet 
doorCarroll  suddenly  forced  thesheriff  out 
onto  the  platform  of  the  car,  and  witb  the 
aid  ot  others,  who  seem  to  have  been  on 
hand  for  the  purpose,  forced  the  sheritl 
over  the  rail  ot  the  platform,  and  Jumped 
ofi  the  car  with  his  hand-cuffs  on,  and  es- 
caped. The  day  following  he  was  again 
arrefited  at  East  St.  Louis,  and  returned 
to  Knox  county  for  trial. 

No  evidence  was  introdnced  by  or  on 
behalf  of  the  defendant,  but  it  is  claimed 
that,  because  Little,  the  cashier  of  the 
bank,  was  not  called  as  a  witness,  there 
was  a  substantial  failure  to  prove  the 
corpus  delicti.  It  is  said  that,  notwith- 
standing all  the  suspicious  circumstances 
pointing  to  Carroll  and  his  confederates, 
it  may  be  that  the  money  which  Is  alleged 
to  have  been  stolen  was  paid  out  by  Lit- 
tle on  some  large  draft  during  the  absence 
of  the  president  and  teller,  or  was  other- 
wise disposed  of  by  him,  and  therefore 
that  It  is  not  shown  beyond  a  reasonable 
doubt  that  the  money  was  in  fact  stolen. 
It  is  true  that,  before  a  prisoner  can  be 
properly  convicted  of  a  crime.  It  is  incuni 
bent  upon  theprosecatiou  to  proyo—Ftrat, 
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that  the  crime  chatted  in  the  indtctment 
haii  been  infactcummitted;  &n6,  secondly, 
that  the  prisoner  is  the  person  who  com- 
mitted it.  But  while  it  Is  true  that  these 
are  two  distinct  propositions,  both  of 
which  must  be  proved  beyond  a  reasona- 
ble doubt,  it  is  also  true  that  neither  is  re- 
quired to  bepstablished  by  direct  evidence. 
Circumstantial  evidence  may  be  resorted 
to  for  the  purpose  of  proving  the  corpus 
deHcti,  in  the  same  way  and  to  th&  same 
extent  thnt  it  may  be  for  the  porposo  of 
connecting  the  accused  with  the  commis- 
sion of  the  otfense.  As  said  by  Mr.  Green- 
leaf:  "The  proof  of  the  charge  in  criminal 
cases  involves  the  proof  of  two  distinct 
propositions :  First,  that  the  act  itself  was 
done;  and,  secondly,  that  it  was  done  by 
the  person  charged,  and  by  none  other, — 
in  other  words,  proof  of  the  carpus  delicti 
and  of  the  identity  of  the  prisoner.  It  is 
seldom  that  either  of  these  can  be  proved 
by  direct  testimony,  and  therefore  the  fact 
may  be  lawfully  established  by  circum- 
stantial evidence,  provided  it  be  satisfac- 
tory." 3  Oreenl.  Ev.  §  30.  Mr.  Bishop,  in 
discnsslnK  the  same  subject,  says:  "If  we 
look  at  the  matter  as  one  of  legal  princi- 
ple, we  can  hardly  fail  to  be  convinced 
that,  while  the  corpus  de7ict^i  is  a  part  of 
the  case  which  should  always  receivecare- 
fnl  attention,  and  no  man  should  be  con- 
victed nntil  it  is  in  some  way  made  clear 
that  a  crime  has  been  comaiitted,  yet 
there  can  be  no  one  kind  of  evidence  to  be 
always  demanded  in  proof  of  this  fact,  any 
more  than  of  any  other."  1  Bish.  Crim. 
Proc.§1071.  Nor  is  it  essential  that  the 
corpus  delicti  should  be  established,  by 
evidence  independent  of  that  which  tends 
to  connect  the  accused  with  its  perpetra- 
tion. The  same  evidence  which  tends  to 
prove  one  may  also  tend  to  prove  the 
other,  so  that  the  existence  of  the  crime 
and  the  guilt  of  the  defendant  may  stand 
together  Inseparable  on  one  foundation 
of  circumstantial  evidence.  In  the  case 
before  us  the  circumstances  shown  by  the 
evidence,  standing  as  they  do  whi>lly  un- 
contradicted and  unexplained,  lead  to  but 
one  rational  conclusion,  namely,  that  the 
larceny  charged  in  the  Indictment  was 
committed,  and  that  Carroll  and  his  con- 
federates committed  it.  They  were  stran- 
gers in  GaleBbarg,aDd  no  attempt  is  made 
to  show  that  they  were  thereon  any  legit- 
imate business.  On  the  day  the  money 
disappeared,  and  up  to  the  time  of  its  dis- 
appearance, Carroll  was  seen  by  various 
witnesses  in  tlie  bank  or  in  Its  immediate 
vicinity.  When  the  president  and  teller  of 
the  bank  left  for  dinner,  the  door  into  the 
cash-room  was  closed  and  bolted,  but 
when  they  returned  it  was  standing  ajnr, 
and  the  screw-driver  found  lying  by  the 
door,  and  the  marks  or.  scratches  on  the 
bolt  create  a  very  high  d^ree  of  probabil- 
ity that  the  bolt  was  forced  buck,  and  the 
dour  opened,  while  the  president  and  cash- 
ier were  absent,  by  the  use  of  the  screw- 
driver: and  the  evidence  is  positive  and 
uncontradicted  that  said  screw-driver 
was  procured  by  Carroll,  a  very  few  min- 
utes before  it  was  used  for  that  purpose, 
at  a  neighboring  hardn-arestore.  During 
the  time  the  other  officers  of  the  bank  were 
away  to  dinner,  and  at  the  time  when  the 


money  most  have  been  taken,  two  men 
were  iu  the  bank  standing  at  the  cashier's 
window,  in  all  probability  engaging  the 
attention  of  the  aged  cashier,  and  at  th6 
same  time  a  glimpse  was  caught  by  one  of 
the  witnesses  of  another  man  dropping 
down  behind  the  cashier.  The  man  thus 
skulking  in  the  cash-room  must  have  been' 
the  one  who  had  effected  an  entrance  there- 
to by  means  of  the  screw-driver,  and  who 
was  able,  while  the  cashier's  attention 
was  engaged  by  the  men  standing  at  the 
counter,  to  take  the  money  from  the  cash- 
table  and  get  away  with  it.  While  all  this 
was  going  on,  Carroll  was  standing  on 
the  steps  of  the  bank,  adroitly  attempting 
to  and  succeeding  in  diverting  the  atten- 
tion of  those  who  approached  from  what 
was  going  on  within,  and  preventing  their 
entering  the  bank.  Immediately  after 
these  occurrences, Carroll  and  his  confeder- 
ates disappeared.  One  of  them  had  hired 
a  team  that  morning  at  Monmouth,  but 
whether  Carroll  availed  himself  of  that 
means  of  conveyance  in  order  to  get  away 
from  Galesburg  isnotshown-.  Itlsshowu, 
however,  that  at  about  the  middle  of  the 
afternoon  he  and  another  man,  having  a 
bundle  In  their  possession,  called  atafarm- 
house  about  a  mile  and  a  half  from  Mon- 
mouth for  tlie  purpose  of  obtaining  trans- 
portation, not  to  Monmouth,  but  to  a 
small  station  on  the  same  Hue  of  railway 
about  Ave  miles  away.  The  effect  to  be 
given  to  the  foregoing  facts  and  circum- 
stances as  tending  to  establish  the  defend- 
ant's guilt  is  very  considerably  reinforced 
by  the  conduct  of  Carroll  when  under  ar- 
rest for  said  larceny,  several  >ears  later, 
in  assaulting  the  sheriff  having  him  in 
custody,  and  forcibly  effecting  his  escape. 
We  have  no  hesitation  in  saying  that  the 
facts  and  circumstances  thus  shown,  when 
ail  taken  together,  and  in  the  absence  of 
any  explanation,  are  suGRcient  to  produce 
in  thf  minds  of  reasonable  men  an  irresist- 
ible conviction  of  the  defendant's  guilt. 

There  is  nothing  in  the  wholecase  point- 
ing to  any  other  conclusion.  True,  the 
cashier  was  not  produced  as  a  witness, 
and  there  is,  of  course,  a  physical  possibil- 
ity that  he,  during  the  absence  of  the  pres- 
ident and  teller,  paid  out  the  large  sum  of 
money  in  question  upon  checks  or  bills,  or 
that  he,  during  that  short  interval,  em- 
bezzled and  secreted  it  so  that  it  could 
never  be  found.  The  first  of  these  possi- 
bilities, however,  is  affirmatively  dis- 
proved, since,  in  the  usual  course  of  busi- 
ness, the  checks  and  bills  upon  which  the 
money  was  paid  would  have  remained  in 
the  bank  as  the  vouchers  for  such  pay- 
ments, and  the  president  testifies  that  up- 
on his  return  to  the  bank  no  such  vouch- 
ers were  to  be  found.  As  to  the  theory  of 
emb&Klement,  it  may  be  said  that  there  is 
absolutely  nothing  in  the  case  upon  which 
that  theory  can  be  based.  There  is  not  a 
syllable  of  evidence  indicating  in  the  least 
that  the  cashier  made  away  with  the 
money,  or  that  he  was  out  of  the  room  for 
an  instant  during  the  absence  of  the  other 
bank  officers.  All  the  facts  proved  nega- 
tive the  possibility  of  ills  so  secreting  the 
money,  during  the  short  Interval  given 
him  for  the  purpose,  as  to  place  it  beyond 
the  reach  of  the  rigid  and  thorough  search 
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wbicb  was  made  for  It  the  Instant  Its  loss 
was  discovered.  Tbedlsappearance  of  the 
money  being  othern-tse  satisfactorily  ac- 
counted for,  no  room  Is  left  for  a  tbeory 
wblcb  has  not  a  scintilla  of  evidence  to 
support  It.  If  the  testimony  of  the  cash- 
ier was  essential  to  a  conviction,  then  his 
deatb  or  departure  from  the  state  at  any 
time  before  the  trial  would  bare  rendered 
a  conviction  Impossible.  Bat  we  are  un- 
able to  see  that  his  testimony  was  essen- 
tial in  such  sense  as  to  make  a  conviction 
impossible  without  it.  It  was,  of  coarse, 
incumbent  upon  the  prosecution  to  estab- 
lish the  prisoner's  naWt  beyond  a  reason- 
able doubt,  but  the  proof  of  facts  and  cir- 
cumstances. If  sufBciPnt  of  themselves  to 
produce  the  requisite  degree  of  conviction, 
was  all  that  was  required,  and  such,  in 
our  opinion,  was  the  character  of  the  evi- 
dence In  this  case. 

The  Instruction  given  to  the  jury,  at  the 
instance  of  the  prosecution,  of  which  com- 
plaint is  made,  was,  in  substance,  that  the 
law  presumes  that  the  character  of  Little, 
the  cashier  of  the  bank,  was  good,  and 
tbat  the  ]ur.v  should  so  consider  It,  unless 
there  was  evidence  in  the  case  showing  the 
contrary;  thatin  considering  the  question 
whether  Little,  as  custodian  of  the  money 
of  said  bank,  acted  as  an  honest  and  up- 
right man  would  act  in  similar  circum- 
stances when  the  larceny  was  discovered, 
the  jury  had  a  right  to  consider  such  pre- 
sumption raised  by  the  law  of  bis  good 
character  for  lionesty,  together  with  any 
facts  and  circumstances  in  evidence  tend- 
ing to  show  that  he  made  no  disposition 
of  the  missing  money,  It  may  perhaps  be 
justly  said  that  there  is  no  evidence  tend- 
ing to  show  that  Little  made  any  disposi- 
tion of  the  missing  money,  and  that  the 
instruction,  therefore,  is  obnoxious  to  the 
criticism  that  It  was  not  based  upon  the 
evidence.  Beyond  that,  we  see  no  mate- 
rial objection  to  It.  But  the  defendant 
most  Clearly  has  no  reason  to  object  to  it 
upon  the  ground  bere  stated.  One  of  the 
principal  grounds  upon  which  the  defend- 
ant claimed  a  right  to  an  acquittal  was 
that,  so  far  as  the  evidence  showed,  the 
missing  money  might  have  been  made 
away  with  by  Little,  and  four  instruc- 
tions were  given  to  the  jury  at  his  In- 
stance submitting  to  them  that  tbeory. 
Under  these  circumstances  the  defendant 
could  not  have  been  prejudiced  by  the  giv- 
ing of  the  Instruction  asked  by  the  prose- 
cution, even  though  It  may  have  been 
based  upon  uo  evidence  In  tbe  case. 

It  is  also  said  that  there  Is  more  or  less 
of  Inconsistency  between  the  instruction 
g^lven  for  the  prosecuticm  on  this  point 
and  those  given  for  tbe  defense.  This  may 
be,  and  we  think  is,  true,  but  the  fault  is 
with  the  Instructions  given  at  the  Instance 
of  the  defendant.  In  those  the  la  w  seems 
to  be  laid  down  more  favorably  for  the 
defendant  than  hehad  arlgbtto  ask,  while 
the  Instruction  given  for  the  prosecution, 
so  far  as  it  went,  in  our  opinion  stated 
the  law  correctly.  The  error,  therefore,  if 
any  was  committed,  was  in  favor  of  the 
defendant,  and  at  his  Instance,  and  it  af- 
fords bim  no  jnst  ground  of  complaint. 
We  are  of  the  opinion  that  the  conviction 
of  Che  defendant  was  warranted  by  tbe 


evidence,  and  we  find  in  the  record  no  ma- 
terial error  of  law.  The  judgment  will  ac- 
cordingly be  affirmed. 


SoppiuEB  et  a/.  ▼, 
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{Supreme  Court  of  iUinote.    March  SI,  1891.) 

ASSIOmiEKT  TOR  Bbkbpit  OF  Crbditoks  —  Rb- 
plsvin  —  dlbmissal  of  action  —  llabiutt  of 
Plaintiff. 

1.  Rev.  St.  m.  1889,  o.  10a,  f  10,  which  pro- 
vides that  creditors  who  do  not  exhibit  their 
claims  witbin  three  months  fi^>m  publication  of 
notice  by  the  assignee  shall  be  postponed  to  other 
creditors  who  file  their  claim  daring  tbat  time, 
does  not  apply  to  a  creditor  whose  claim  was  at 
the  time,  of  the  assignment'  contingent  upon  the 
result  of  a  law-snit,  which  was  not  decided  till 
after  the  three  months  had  expired. 

2.  Wbare  an  action  of  replevin  has  been  dis- 
missed, and  a  writ  of  retomo  habendo  returned 
onsatisfled,  the  fact  that  the  property  replevied 
was  destroyed  by  fire  pending  the  suit  does  not 
relieve  tbe  plaintiff  from  liability  for  its  value. 

Error  to  appellate  court,  tourtb  district. 

The  fa«ts  of  this  case,  briefly  stated,  are 
as  follows:  Timothy  Oraus,  tbe  defend- 
unt  in  error,  obtained  a  judgment  against 
the  Highland  Mebauical  Works,  for  f  5,647.- 
10  at  the  March  terra  of  the  Madison  coun- 
ty circuit  court,  upon  which  an  execution 
was  issued  and  levied  on  certain  per- 
sonal property.  On  thelOtb  day  of  May, 
1884,  Ryhiner  &  Co.  replevied  this  proper- 
ty from  tbe  sheriff,  giving  bond  in  tbe 
usual  form  in  tbe  penal  sum  of  94,000.  The 
replevin  suit  was  continued  from  term 
to  term  until  tbe  October  term,  1888,  when 
the  venue  was  changed  (on  an  application 
ma^e  by  Ryblner  &  Co.  prior  to  tbelr  as- 
signment) to  Jersey  county,  and  at  the 
March  term  of  said  court  the  replevin  suit 
was  dismissed  by  the  plaintiffs,  and  a 
writ  of  retomo  babendo  ordered.  The 
writ  was  issued,  and  returned,  "No  prop- 
erty found. "  In  May,  1885.  Ryhiner  &  Co. 
made  an  assignment  to  the  plaintiffs  In 
error  for  the  benefit  of  their  creditors. 
Notice  was  given  by  the  assignees  to  the 
creditors  of  said  estate  to  present  their 
claims,  as  required  by  law;  the  first  pub- 
lication of  said  notice  appearing  on  tbe 
20th  day  of  May,  1885.  The  name  of  Graua 
does  not  appear  In  the  schedule  of  liabili- 
ties attached  to  the  deed  of  assignment, 
nor  in  the  list  of  those  who  had  claimed  to 
be  creditors  of  said  estate,  nor  was  any 
notice  sent  to  bim  by  tbe  assignees.  Tbe 
claim  in'  controversy  w«m  first  presented 
to  the  assignees  April  1,1889,  and  wnsflrst 
filed  in  the  county  court  August  6, 1889,  at 
which  time  three  dividends  had  been  paid 
to  the  creditors  of  said  estate.  After  the 
property  was  replevied  by  Ryhiner  &  Co. 
it  was  leased  by  them  to  Ellison  &  Son,  in 
whose  possession  it  remained  until  April 
9,  1885,  when  It  was  destroyed  by  Are, 
without  the  fault  or  neglizence  of  Ryhiner 
&  Co.  Plaintiffs  in  error,  as  assignees, 
and  also  as  creditors,  filed  exceptions  to 
the  claim  of  defendant  in  error,  which 
were  sustained  by  tbe  county  court,  and 
the  payment  of  the  claim  postponed  until 
the  payment  in  full  of  all  other  claims  filed 
and  allowed;  but  on  appeal  tbe  circuit 

'Reported  by  Louis  Boisot,  Jr.,  Esq.,  ot  the 
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court  allowed  tbe  claim,  and  directed  the 
aBsiKDeeato  pay  to  tbe  claimant,  not  only 
the  dividends  thereafter  declared,  bnt  the 
same  dividends  that  had  theretofore  been 
paid  to  other  creditoris.  This  Judgment 
the  appellate  court  affirmed,  and  the  case 
is  now  brought  to  this  court  by  writ  of 
error. 

Krome  &  Hadlny,  for  plaintiffs  in  error. 
Wwe  &  DaviB,  for  defendant  in  error. 

Oraio,  J.,  (after  stating  tbe  facts  as 
above.)  Plaintiffs  in  error  rely  upon  two 
grounds  to  revorse  the  judgment  of  the 
appellate  court:  (1)  That  the  claim  is 
barred  by  section  lOof  tbe  assignment  act ; 
(2)  that  the  property  replevied  was  leased 
by  Byhiner  Co.  to  Ellison  &  Son,  and  was 
destroyed  by  fire  while  in  their  possession, 
without  the  fault  or  negligence  of  Ryhlner 
A  Cu.  Section  2  of  the  act  concerning 
voluntary  assignments  provides  that  the 
assignee  "shall  forthwith  give  notice 
thereof  by  publication  in  some  newspaper, 
which  publication  shall  be  continued  six 
weeks,  and  shall  forthwith  send  a  notice 
thereof  by  mail  to  each  creditor  of  whom 
be  or  they  shall  be  Informed,  directed  to 
their  usual  place  of  residence. "  Section  10 
provides  that  "all  creditors  who  shall  not 
ejchibit  his,  her.  or  their  claim  within  the 
term  of  three  monthsfrom  the  publication 
of  notice  as  aforesaid  shall  not  participate 
In  the  dividends  until  after  the  payment 
in  full  of  all  claims  preeiented  within  said 
time  and  allowed  by  the  court."  Rev.  St. 
HI.  1889,  c.  10a,  §  10.  It  will  be  observed 
that  at  the  time  the  assignment  was  made 
and  tbe  notice  given  by  the  assignee  the 
defendant  in  error  was  not  a  creditor. 
The  property  which  he  levied  upon  by  exe- 
cution had  been  replevied  by  Ryhlner  & 
Co.;  but  whether  be  would  ultimately 
have  a  debt  or  claim  against  tha  t  firm 
depended  upon  a  contingency.  If  he  de- 
feated them  In  the  action,  and  they  failed 
^o  return  the  gr)ods  and  respond  in  dam- 
ages for  the  taking,  then  he  would  be-, 
come  a  creditor ;  otherwise  he  would  not.' 
It  was  therefore  impossible  for  defendant 
in  error  to  present  his  claim  within  three 
months  after  the  publication  of  tbe  notice. 
If,  therefore,  his  claim  is  now  barred,  he 
will  be  deprived  of  sbarlug  with  other 
creditors  In  the  assets  of  tbe  insolvent, 
when  at  the  sametime  he  has  exercised  all 
the  diligence  which  he  could  exercise  to 
present  his  claim  to  the  assignee.  It  is 
plain  that  a  construction  of  this  character 
Is  contrary  to  the  entire  scope  and  spirit 
of  the  act,  as  the  act  in  express  terms  pro- 
hibits a  preference  among  creditors,  ns 
will  be  seen  by  an  examination  of  section 
18.  That  section  declares  every  provision 
in  any  assignment  hereafter  made  in  this 
state  providing  for  the  payment  of  one 
debt  or  liability  in  preference  to  another 
shall  be  void,  and  all  debts  and  liabilities 
within  the  provisions  of  the  assignment 
shall  be  paid  pro  rata  from  the  assets 
thereof.  The  defendant  in  error,  at  the  time 
of  the  assignment  did  not  have  a  debt,  but 
there  was  a  liability.  True,  tbe  liability 
was  a  contingent  one,  but  nevertheless  it 
was  a  Hability,  and  as  such,  by  tbe  lan- 
guage of  the  section,  entitled  to  a  share  in 
the  assets.    Tbe  section  of  tbe  statute  re- 


lied npon  by  pleas  in  error  no  doubt  re- 
quires all  who  may  be  creditors  at  the 
time  of  the  assignment  to  present  their 
claims  within  three  months,  whether  tbe 
claims  may  be  due  or  not  due;  but  the 
section  of  the  statute  evidently  nas  refer- 
ence to  existing  creditors,  and  not  to  such 
persons  as  may  in  a  contingency,  after- 
wards become  creditor.  Theact  contains 
no  provision  barring  those  who  may  be- 
come creditors  after  the  expiration  of  the 
three  morths'  notice.  As  to  such  persons 
It  is  silent:  and  we  are  not  incliund  to  ex- 
tend a°  statute  of  limitations  to  cases 
which  do  not  seem  to  fall  within  its  terms, 
especially  when  a  construction  of  that 
character  would  work  a  manifest  injustice 
to  a  person  who  has  done  all  in  his  power 
that  he  could  do  to  observe  the  require- 
ments of  thti  statute  In  order  to  protect 
his  claim.  The  statute  in  question  is  sim- 
ilar to  a  statute  in  force  in  this  state  re- 
quiring claims  against  the  estate  of  a  de- 
ceased person  to  be  exhibited  to  tbe  coun- 
ty court  within  a  specified  time,  otherwise 
such  claims  are  barred :  and  the  construc- 
tion which  may  be  placed  on  the  one  stat- 
ute may  upon  principle  be  applied  to  the 
other.  That  statute  provides  that  all 
demands  against  an  estate  not  exhibited 
to  the  county  court  within  two  years 
from  the  granting  of  letters  of  adminis- 
tration shall  be  forever  barred,  except  as 
to  subsequently  discovered  estate  not  in- 
ventoried or  accounted  for  by  the  executor 
or  administrator. 

The  construction  of  this  statute  was  be- 
fore us  In  Dugger  v.  Oglesby,  90  111.  410, 
where  the  claim  presented  for  allowance 
after  the  expiration  of  two  years  was  not 
an  existing  claim  at  the  time  letters  of 
administration  were  issued.  It  is  there 
said:  "All  the  property,  both  real  and 
personal,  belonging  to  tbe  estate  was  in- 
ventoried, so  that  there  were  no  subse- 
quently discovered  assets.  The  eviction 
did  not  take  place  until  1%74.  Thus  the 
cause  of  action  did  not  in  fact  accrue  un- 
til long,  and  more  than  two  years,  after 
the  death  of  the  ancestor,  and  the  grant- 
ing of  letters  of  administration  and  the 
settlement  of  his  estate.  The  cause  of  ac- 
tion here  is  not  a  demand  which  could  have 
been  exhibited  to  the  court,  proved  or  al- 
lowed against  the  estate  of  Dugger  any 
time  within  two  years  after  the  granting 
of  ad>ninlBtratlon  on  his  estate;  it  not  ac- 
cruing until  afterwards.  We  are  of  opin- 
ion the  limitation  of  the  statute  does  not 
apply  to  the  case. "  In  other  states,  where 
statutes  exist  barring  claims  against  tbe 
estates  of  deceased  persons  unless  present- 
ed within  a  certain  time,  it  has  been  held 
that  such  statutes  do  not  control  demands 
which  may  accrue  after  the  period  of  lim- 
itation has  expired.  Neil  v.  Cunningham, 
2  Port.  (Ala.)  171;  Jones  v.  Lightfoot,  10 
Ala.  26;  Burton  v.  Lockert,  0  Ark.  416; 
Miller  V.Woodward,  8  Mo.  176.  The  sec- 
tion of  the  statute  relied  upon  cannot  he 
regarded  otherwise  than  a  statute  of  limit- 
ations. Such  statutes  operate  upon  the 
remedy,  and  it  would  be  a  strange  doc- 
trine to  hold  that  the  remedy  was  gone 
before  a  right  of  action  had  arisen.  A 
cause  of  action  must  have  been  in  exist- 
ence before  it  can  be  barred.     Here  tbe 
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deferdaot  In  error  bad  an  inchoate  right, 
hut  thnt  right  never  ripened  Into  a  BUb- 
Blatlng  cause  of  action  until  long  after  the 
statute  of  Uniltatlons  bad  run  against 
claims  existing  at  the  time  of  the  aHHign- 
ment  and  at  the  time  of  the  publication 
of  the  notice.  Stone  v.  Clark,  40  111.412, 
has  been  cited  as  holding  a  contrary  view. 
What  was  said  in  that  case,  however,  was 
lu  effect  overruled  in  the  later  case  of  Duggor 
V.  Oglesby,  supru,  and  the  later  case  must 
control.  InreHult,4i>Iowa,HUl ;  McKlnd- 
ley  V.  Nourse,  67  Iowa,  119,  24  N.  W.  Kep. 
750;  Lumber  Co.  v.  Meyer,  74  Iowa,  403,  38 
N.  W.  Kep.  117;  and  Loomls  v.  Griffin.  78 
Iowa,  4S2,  43  N.  VV.  Hep.  2iKi,  have  alno 
been  cited  as  authorities  indorsing  the 
position  of  plaintiff  in  error.  These  cases 
all  hold,  under  a  statute  of  Iowa,  that  a 
creditor  Ih  bound  to  file  his  claim  with  the 
assignee  within  three  months  n?xt  after 
the  first  publicatiunof  notice  of  theuHHitrn- 
roent;  but  in  all  the  cases  tlie  debt  soiiglit 
to  be  presented  after  the  expiration  of  the 
time  provided  by  the  statute  were  due 
and  subsisting  debts  at  thettmethe  notice 
was  published,  and  hence  they  are  distin- 
guishable from  the  case  under  considera- 
tion. 

As  to  the  second  point  relied  upon  but 
little  need  be  said.  Ryhlner  ft  Co.  took 
the  property  under  a  writ  of  replevin. 
They  kept  the  action  pending  in  court  sev- 
eral years,  and  then  dismissed  this  action, 
and  a  writ  of  refomo  /la&eiit/owasawani- 
ed  by  the  ]u<lgment  of  the  court.  By  the 
Judgment  of  tlie  court  the  taking  and  de- 
tention of  the  property  was  wrongful,  and 
we  are  aware  of  no  principle  under  which 
a  wrongful  taker  of  property  can  shield 
himself  from  liability  on  the  ground  that 
after  the  wrongful  taking  the  property 
has  been  destroyed  by  accident.  In  Suy- 
dam  V.  Jenkins,  3  Sandf.  (S44,  in  discuss- 
ing this  question,  it  is  said:  "We  have 
seen  the  defendant  In  trover  or  trespiiMh  is 
in  all  cases  responsible  for  the  value  of  the 
property  when  taken  or  converted,  and 
certainly  It  has  never  been  supposed  that 
he  can  dlschorgehlmself  from  this  rusponst- 
blllty  in  whole  or  in  part  by  showing  that 
the  property  has  been  destroyed  or  Injured 
by  inevitable  accident  after  he  had  ob- 
tained possession.  A  plaintiff  who  with- 
out right  or  title  has  seized  the  property 
of  another  by  writ  of  replevin  is  ns  much 
a  wrong-doer  as  a  defendant  In  trover. 
No  reason  can  be  given  why  his  liability 
should  be  less  extensive;  and  in  fact, 
where  the  replevin  suit  Is  terminated,  al- 
though he  cannot  be  treated  as  a  trespass- 
er, he  may  be  sued  In  trover,  at  the  elec- 
tion of  the  defendant."  See,  also.  Carrel 
V.Early.  4  Bibb.  270;  Welch  v.  Stiles,  47 
Iowa.  171 ;  Scott  v.  Hughes,  ft  B.  Mon.104; 
Yates  V.  Fassett.  6  Denlo,  21.  In  Scott  v. 
Hughes,  supra,  it  Is  said :  "  We  are  unable 
to  perceive  any  good  reason  wliy  a  party 
who  of  bis  own  mere  will  avails  himself  of 
the  authority  of  law  to  seize  and  deliver 
the  property  of  another  should  not  be 
held  to  the  same  responsibility  as  a  bailee 
who  comes  rightfully  into  possession,  but 
wrongfully  detains.  Plaintiffs  in  error 
here  cited  Bobo  v.  Patton, 6  Heiek.  172,  and 
Mosely  v.  Baker,  2  Sneed,  .367, — decisions 
of  tlie  supreme  court  ol  Tennessee,— which 


seem  to  hold  a  contra  doctrine.  But  tl^ese 
cases  are  opposed  to  the  current  of  au- 
thority in  the  different  states,  and  we  are 
not  Inclined  to  follow  the  rule  there  estab- 
lished. Ryhlner  &  Co.  took  and  delivered 
the  property  without  a  valid  claim,  and 
In  doing  so  they  acted  at  their  peril;  and 
the  destruction  of  the  property  by  fire 
while  In  the  possession  of  Ellison  &  Co.,  to 
whom  it  was  leased  by  Ryhlner  and  Co., 
does  not  release  them  from  the  liability 
they  assumed  to  return  the  property  or  re- 
spond in  damages  for  a  failure  to  do  so. 
The  Judgment  of  the  appellate  court  will 
be  affirmed. 


(137  111.  146) 

Union  Trust  Co.  t.  Trumbull  et  a/.* 
(Supreme  Court  of  Illinois.    March  80,  1801.) 

Appeal — Imsoltenct — Procedurs — Liens — Bills 
OP  Lading — WABSHouaEHSx  —  Cohstitutiomai 
Law. 
1.  Coder  Rev.  St  111.  1880,  o.  87,  {  86,  which 
gives  the  appellate  courts  Jurisdic-tioo  "of  all 
matters  of  appual  or  writs  of  error  from  the  final 
Judgments,  orders,  or  decrees  of  •  •  •  •  county 
courts  in  any  suit  or  fft-ooeediug  at  law  or  In  chan- 
cery other  than  criminal  cases  not  misdemeanors, 
and  cases  involving  a  franchise  or  freehold  or  the 
validity  of  a  statute, "  the  appellate  court  has  Ju- 
risdiction of  an  appeal  from  a  final  order  of  the 
county  court  settling  the  respective  rights  of 
creditors  of  an  insolvent  who  has  made  a  volun- 
tary assignment,  such  proceeding  being  merely 
a  suit  inohaiicerymodlned  and  regulated  by  Rev. 
St.  111.  1M»,  c.  lUa.  regarding  voluntary  assign- 
ments for  the  benefit  of  lireditors. 

8.  Said  section  25  repeals,  by  implication,  so 
much  of  Rev.  St.  111.  18t)9,  c.  37,  {  212,  requiring 
appeals  from  the  county  court  to  be  taken  to  the 
olnjuit  court,  as  is  in  conflict  with  said  section  25. 
8.  Such  repeal,  being  by  implication,  does 
not  render  the  statute  obnoxious  to  Const.  111. 
art.  4,  {  13,  which  requires  the  subject  of  an  act 
to  be  expressed  In  its  title. 

4.  Upon  an  appeal  from  part  of  •  decree 
which  adjusts  the  respective  rights  of  varioos 
creditors  of  an  Insolvent,  the  entire  record  is 
brought  before  the  supreme  court,  since  the  de- 
termination of  the  claim  of  any  creditor  neces- 
sarily affects  the  rights  of  all. 

5.  Where  part  of  the  debt  due  from  an  in- 
solvent to  a  bank  represents  advances  made  by 
the  bank  upon  the  security  of  bills  of  lading  for 
goods  afterwards  assigned  by  the  Insolvent  for 
the  l>enefit  of  his  creditors,  and  part  of  it  repre- 
sents an  overdraft  and  other  ansecured  loans, 
and  It  is  ImpossI  ble  to  ascertain  what  proportion 
of  the  debt  was  advanced  on  such  bills  of  lading, 
the  bank  has  no  lien  therefor  on  the  goods  in  the 
bands  of  the  assignee. 

6.  A  warehouse  receipt,  issued  by  one  who  Is 
not  a  public  warehouseman,  gives  the  holder  no 
lien  on  thegoods  named  in  thereceipt,  as  against 
the  creditors  of  the  receiptor. 

7.  A  wool  merchant  leased  part  of  bis  store 
to  a  warehouse  company,  who,  without  taking 
possession,  issued  to  him  warehouse  receipts  tor 
wool,  which  he  placed  on  the  leased  premises. 
He  retained  control  of  the  wool,  ani^  removed  or 
changed  it  at  pleasure.  The  wool  called  for  by 
the  various  receipts  was  not  set  apart  or  markra 
in  any  way,  and  the  wool  In  the  store  was  of 
different  grades,  which  were  not  specified  in  the 
receipts.  The  merchant  made  an  assignment  for 
the  benefit  of  his  creditors,  and  his  assignee  took 
possession  of  the  wool.  Held,  that  the  ware- 
house company  had  no  lien  on  the  wools,  the  re- 
ceipts being  void  for  indeflnlteness  and  want  of 
possession. 

8.  After  the  assignee  had  taken  possession  of 
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the  store  an  agent  of  the  warehouse  company  ob- 
tained entrance  by  a  ruse,  and  then  claimed  to  be 
in  noasession  for  the  company,  the  assignee  be. 
ing"  still  in  the  store,  and  in  control  of  the  keys. 
Held,  that  such  possession  was  Insufficient  to  sup- 
port the  receipts. 

9.  Tbe  receipts  were  valid  on  their  face,  and 
had  been  negotiated  to  innocent  third  persons, 
who  were  willing  to  take  Jointly  the  wool  on 
hand,  which  was  leas  than  the  amounts  called  for 
hy  the  receipts.  Held  that,  as  against  the  as- 
signee and  general  creditors,  the  receipt  boldeis 
Yi^  an  equitable  lien  on  the  wool. 
Modifying  23  N.  E.  Rep.  S55. 

On  reheariDK.  For  former  opinion,  see 
S3  N.  E.  Bep.  35.'). 

Bakgr,  J.  This  t8  a  contest  between 
creditore  of  T.  W.  Hall  &  Co.  as  to  their 
respective  riebts  to  tbe  property  which  T. 
W.  Hall  &  Co.  adsiKned  to  John  KinRey 
for  the  beneflt  of  their  credltoro.  and  upon 
which  several  of  tbe  crcditura  claim  llenB. 
Tbe  firm  of  T.  W.  Hall  &  Co.,  composed 
of  Thomas  W.  Hall,  Charles  Hall,  and 
William  P.  Hall,  were  merchants  and  fac- 
tors in  wool,  havinf;  their  office  and  ware- 
iiuuse  in  two  connected  bulldlnes,  known 
as  "Nos.  4(?  to  52  Dearborn  avenue, 
Chicago. "  The  firm  was  a  customer  of, 
and  kept  n  general  deposit  account  with, 
the  Union  Trust  Company,  a  banking  In- 
stitntlon.  The  National  Storage  Compa- 
ny, in  response  to  applications  made  there- 
for. Issned  to  T.  W.  Hall  &  Co.  receipts  ac- 
knowledging the  receipt  of  certain  amuunts 
of  wool,  and  nndertaking  to  deliver  the 
same  to  the  order  of  T.  W  Hall  &  Co.  at 
its  warehouse  No.  18,  on  the  premises 
above  mentioned,  npon  the  payment  of 
storage  and  charges,  and  the  surrender  of 
the  receipts,  properly  indorsed.  Thereup- 
on T.  W.  Hall  &  Co.  borrowed  of  Lyman 
Trambull  9S.500,  of  the  Commercial  Na- 
tional Bank  f  17,500,  of  the  Illinois  Trust 
&  Savings  Bank  $11,*283.54,  of  Ira  Tomblin 
flO.OOO.  of  the  Union  National  Bank 
$6,402.8^,  and  of  the  Metropolitan  Nation- 
al Bank  $3,000.  and  to  secure  these  several 
loans  delivered  to  the  respective  ienilers 
certain  of  the  above-mentioned  warehouse 
receipts,  properly  indorsed.  William  Par- 
!)erry,  Henry  Kertz.  Grande  Bros.,  Pat- 
terson Bros.,  and  Lienemann  &  Schmidt 
severally  shipped  to  T.  W.  Hall  &  Co.,  as 
factors,  certain  quantities  of  wool,  parts 
of  which  had  not  been  accoonted  for  at 
tbe  time  of  the  assignment.  T.  W.  Hall 
&  Co.  Issued  ami  delivered  to  Henry  F. 
Vehmeyer  and  to  the  Lincoln  National 
Bank,  respectively,  as  security  for  moneys 
borrowed  from  each  of  them,  their  own 
receipts,  acknowledging  that  they  had  re- 
ceived In  store  specified  quantities  of  wool, 
subject  to  the  orders  of  said  respective 
parties  on  said  receipts  on  surrender 
there<jf,  "storage  and  insurance  free. "  In 
the  summer  of  1888  Thomas  W.  Hall  left 
Cliicago,  and  went  west  on  business  of  the 
firm.  Afterwards,  and  on  .luiy  19tb  of 
that  year,  his  partners  executed  and  de- 
livered to  John  Kinsey,  as  assignee,  an  in- 
strument purporting  to  be  a  voluntary 
assignment  of  the  firm  of  T.  W.  Hall  &  Co. 
This  Instrument  was  recorded  In  the  office 
of , the  recorder  of  Cook  county  on  the  day 
of' its  date,  and  filed  with  the  clerk  of  the 
county  court  on  the  same  day.    At  that 


time  the  warehouse  at  46, 48,  50,  and  6S 
Dearborn  avenuecontained  318,683  pounds 
of  wool,  and  it  was  all  stored  upon  the 
second  and  third  floors  of  the  connected 
builelings.  Kinsey  at  once  took  exclusive 
possesHlon  of  tbe  entire  warehouse, includ- 
ing the  second  and  third  floors  and  all 
their  contents.  On  the  next  day,  July 
20tb.  the  National  Storage  Company,  by 
a  ruse,  managed  to  get  one  of  their  men 
into  the  warehouse,  and  claimed,  through 
bnn  as  their  agent,  to  be  in  actual  posses- 
sion of  the  second  and  third  floors,  and  of 
the  wool  there  stored.  A  dispute  as  to 
the  possession  of  said  two  floors  and  their 
contents  thereupon  arose  between  tbe  as- 
signee and  the  storage  company,  which, 
by  arrangement  between  them,  resulted 
In  an  order  by  the  county  court  on  July 
23d,  directing  tbe  assignee  to  h'>ld  posses- 
sion until  The  rights  of  all  parties  could  be 
determined,  and  without  prejudice  to  ei- 
ther, and  ordering  the  storage  company 
to  yield  possession  to  the  assignee.  On 
July  2l8t,  Thomas  W.  Hall,  by  an  instru- 
ment duly  recorded  and  filed,  ratified  and 
confirmed  the  assignment  to  Kinsey  On 
July  23d  a  further  order  was  made  by  the 
county  court  that  the  assignee  file  a- peti- 
tion making  parties  respondent  thereto 
all  persons,  as  far  as  ascertainable,  who 
have  or  claim  interest  in  or  to  the  mer- 
chandise and  premises,  requiring  them  to 
answer  the  said  petition,  and  to  set  forth 
their  respective  rights,  and  to  submit 
themselves  to  the  jurisdlctlan  of  the  court 
in  the  premises.  The  assignee  filed  such 
petition,  and  the  several  peraons  and  cor- 
porations above  named  were  made  re- 
spondents therein,  and  they  filed  their  re- 
spective answers,  and  by  consent  of  par- 
ties it  was  ordered  that  said  answer  be 
taken  also  as  cross-petitions  in  behalf  of 
the  respective  parties.  The  assignee,  by 
direction  of  the  county  court,  sold  all  the 
wool  that  came  to  his  hands,  the  pro- 
ceeds thereof  being  951,739.03.  Tbe  cause 
was  afterwards  beard  in  the  county 
court,  and  a  decree  entered,  wherein  it 
was  ordered  that  the  assignee,  out  of  the 
proceeds  of  951,739.03  reported  by  him,  re- 
tain the  sum  of  95,353.37  for  items  of  ex- 
pense and  fees  aJluwed  him.  and  that  he 
pay  tlie  residue  of  said  sum  of  951,739.03  as 
follows:  To  Patterson  Bros..  ?5,072.35; 
to  Lienemann  &  Schmidt,  96.092.11;  to 
Grande  Bros..  92,011.64;  to  Henry  Kertz, 
98.57.01;  to  William  Parberry,  92,268.32; 
to  tlie  Union  Trust  Company,  9»,523.22; 
and  to  the  National  StorageCompany.for 
the  benefit  of  its  receipt  holders,  as  their 
several  rights  may  appear,  the  sum  of 
920.561.01,  By  the  decree  Vehmeyer  and 
the  Lincoln  National  Bank  were  denied 
all  rights  as  secured  creditors.  The  Na- 
tional Storage  Company  and  its  several 
receipt  holders  appetiled  from  this  decree 
to  the  appellate  court  for  the  first  district, 
and  in  that  court  both  errors  and  cross- 
errors  were  assigned.  In  the  appellate 
court  the  decree  of  the  county  court  was 
affirmed  in  respect  to  the  claims  of  Pat- 
terson Bros.,  Lienemann  &  Schmidt, 
Grande  Bros.,  Henry  Kertz,  William  Par- 
berry,  Henry  F.  Vehmeyer,  and  the  Lin- 
coln National  Bank.  The  appellate  court, 
however,  reversed  tbe  order  and  decree  of 
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tbe  trial  court  awarding  «9.n2».22  to  the 
Union  TroBt  Company,  and  held  it  wa8 
error  to  give  to  tlint  corporation  a  better 
standing  than  that  of  a  general  creditor 
without  security.  Tbe  appellate  court  al- 
so held  that  the  nee  proceeds  of  all  the 
wool  on  the  second  and  third  floors  of  the 
warehouse,  except  what  was  directed  to 
be  paid  to  Patterson  Bros.,  Lienemann 
&  Schmidt,  Grande  Bros.,  Kertz,  and  Par- 
berry,  should  be  awarded  to  the  National 
Storage  Company  for  the  use  of  its  receipt 
holders;  and  it  reversed  the  decree,  and 
remanded  the  cause  to  the  county  coart, 
with  directions  to  enter  a  decree  in  con- 
formity with  its  opinion.  Appeals  from 
ihe  judgment  of  the  appellate  court  were 
taken  to  this  court  hotb  by  the  Union 
Trust  Company  and  by  the  receipt  holders 
of  tbe  National  Storage  Company,  and 
nnmeroDS  errors  and  cross-errors  were 
bere  assigned. 

Before  proceeding  to  a  consideration  of 
tbe  merits  of  the  case,  we  must  determine 
(1)  whether  the  appellate  court  had  Juris- 
diction to  render  any  Judgment  in  the 
case,  and,  if  it  had,  (2)  what  parts  of  the 
record  of  the  lower  courts  are  properly 
before  us  by  reason  of  these  appeals. 

1.  It  is  enacted  in  section  122of  tbe  coun- 
ty court  act  of  1874  (Rev.  St.  1874,  c.  87, 
§  187;  Rev.  St.  1889.  c.  37,  §  212)  that  "ap- 
peals may  be  taken  from  tbe  final  orders. 
Judgments,  and  decrees  of  tbe  county 
courts  to  the  cirruitconrts  of  their  respect- 
ive counties  in  all  matters,  except  as  pro- 
vided in  the  following  section."  Section 
12.3  of  said  act,  as  amended  by  the  act  of 
1881.  (Laws  18M1,  p.  66.)  is  as  follows: 
"Appeals  and  writs  or  error  may  be  taken 
and  prosecuted  from  the  final  orders,  judg- 
ments, and  decrees  of  the  county  court  to 
the  supreme  court  or  appellate  court  in 
proceedings  for  tlie  confirmation  of  special 
assessmeuts,  in  proceedings  for  the  sale  of 
lands  for  taxes  and  special  Assessments, 
and  in  all  common-law  and  attachment 
cases,  and  cases  of  forcible  detainer  and 
forcible  entry  and  detainer.  Such  appeals 
and  writs  of  error  shall,  when  not  other- 
wise provided,  be  taken  and  prosecuted  in 
the  same  manner  as  appeals  from  and 
writs  of  error  to  circuit  courts."  And  it 
is  insisted  that,  inasmuch  as  proceedings 
under  the  act  in  relation  to  "voluntary 
assignments  for  benefit  of  creditors"  (1 
Starr  &  C.  p.  1303;  Rev.  St.  1889,  c.  10a) 
do  not  come  within  the  enumeration  of 
this  section,  the  appeal  should  have  been 
to  the  circuit  court,  and  not  to  the  appel- 
late court;  but.  in  our  opinion,  this  ques- 
tion cannot  be  determined  solely  by  a  ref- 
erence to  these  sections.  Section  11,  art. 
6,  of  our  constitution  confers  upon  the 
jreneral  assembly  power,  after  the  year 
1874.  to  create  "  inferior  appellate  courts 
*  *  *  to  wiiich  such  appeals  and  writs 
of  error,  "as  it  may  provide,  "may  be 
prosecuted  from  circuit  and  other  courts," 
etc. ;  and  it  would  therefore  seem  to  be 
clear  tbat  a  section  defining  tbe  cases  of 
which  tbe  appellate  court  shall  have  Juris- 
diction would  be  strictly  germane  to  an 
act  creating  that  court,  and,  indeed,  much 
more  so  than  to  the  act  creating  the  court 
the  Judgment  or  decrpe  of  which  is  to  be 
the  subject  ol  review  by  tbe   appellate 


court.  Tbe  general  assembly,  pursuant  to 
the  power  thus  conferred,  l)y  an  act  ap- 
proved June  2,  1877,  (Laws  1877,  p.  69,) 
established  appellate  courts;  and,  after 
providing  tor  their  organization,  defined 
their  Jurisdiction  in  the  eighth  section 
thereof.  This  section  did  not,  however, 
include  final  Judgments,  orders,  or  decrees 
of  county  courts;  but  said  section  was 
amended  by  an  act  of  tbegeneral  assembly, 
approved  June  6,  1887,  (Laws  pp.  1.56, 
157,)  so  as  to  read,  so  far  as  is  material  to 
the  present  question,  as  follows.  "The 
said  appellate  courts  created  by  this  act 
shall  exercise  appellate  Jurisdiction  only, 
and  have  Jurisdiction  of  all  matters  of  ap- 
peal or  writs  of  error  from  the  final  Judg- 
ments, orders,  or  decrees  of  any  of  the  cir- 
cuit courts  or  the  superior  court  of  Cook 
county,  or  county  courts,  or  from  the  city 
courts  in  any  suit  or  proceeding  ut  law  or 
in  chancery,  other  than  criminal  cases  not 
misdemeanors,  and  cases  involving  a  fran- 
chise or  freehold  or  the  validity  of  a  stat- 
ute. Appeals  and  writs  of  error  shall  lie 
from  the  final  orders.  Judgments,  or  de- 
crees of  the  circuit  and  city  courts,  and 
from  the  superior  court  of  Cook  county, 
directly  to  the  supreme  court,  in  all  crim- 
inal cases,  and  in  cases  iavoiving  a  fran- 
chise or  freehold  or  tbe  validity  of  a  stat- 
ute." Rev.  St.  1889,  c.  37,  5  25.  Undoubt- 
edly tbe  effect  of  this  section  is  to  repeal 
so  much  of  section  212,  supra,  as  is  in  con- 
flict with  it;  but,  since  this  is  only  a  re- 
peal by  implication,  because  both  cannot 
at  the  same  time  be  law  upon  the  same 
subject,  and  the  act  embracing  this  sec- 
tion is  perfect  In  itself,  it  is  not  in  viola- 
tion of  the  provision  of  the  constitution 
requiring  the  subject  of  tbe  act  to  be  ez- 

yiressed  in  its  title.  People  v.  Wright,  7U 
11.  388;  Timm  v.  Harrison,  109  111.  597. 
But  counsel  contend  tbat  this  proceeding 
la  neither  a  suit  or  proceeding  at  law  or 
in  chancery,  but  is  purely  a  statutory  pro- 
ceeding. We  cannot  concur  in  this  view. 
Assignments  for  tbe  payment  of  debts  to 
creditors  were  valid  at  common  law;  and, 
as  soon  as  the  assignee  accepted  an  as- 
signment for  that  purpose,  he  became  a 
trustee  for  the  creditors,  and  they  might 
compel  the  execution  of  the  trust  in  a 
court  of  chancery.  Perry,  Trusts,  §  594. 
It  will  be  observed  that  the  statute  in  re- 
lation to  voluntary  assignments  for  bene- 
fit of  creditors  (1  Starr  &  C.  St.  p.  1303; 
Rev.  St.  1889,  c.  lOa)  does  not  assume  to 
create  a  rlKht,  but  that  it  merely  assumes 
to  modify  and  regulate  an  existing  right. 
It  does  not  define  what  is  a  "voluntary 
assignment, "nor  say  that  it  shall  there- 
after be  lawful  to  make  voluntary  assign- 
ments, but  simply  imposes  restrictions 
thereon;  in  other  words,  modifies  and 
regulates  existing  common-law  rights; 
and  since,  manifestly,  a  mere  modifica- 
tion and  regulation  of  an  existing  com- 
mon-law right  cannot  make  it  purely  a 
statutory  right,  the  trust  in  behalf  of  cred- 
itors, by  virtue  of  a  voluutary  assignment, 
is  no  less  a  subject  of  equitable  cognizance 
since  the  enactment  of  this  statute  than  it 
was  before  its  enactment;  and  hence,  if 
uo  tribunal  had  been  named  for  the  en- 
forcement of  the  provisions  of  the  statute, 
it  would  have  devolved   upon  a  court  of 
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chancery  to  do  bo.  The  proceeding  ie  not 
a  statutory  proceeding,  but  a  chancery 
proceeding,  modified  and  regulated  by 
statute.  It  if)  true,  as  to  tlie  county  court 
it  is  a  new  and  special  Jurisdiction,  as  held 
in  Hanchett  v.  Waterbury,  115  III.  227,6 
N.  E.  Rep.  23 ;  but  so  Is  any  chancery  or 
common-law  Jurisdiction  conferred  upon 
that  court,  for  It  exercises  no  inherent 
common  law  or  chancery  Jurisdiction. 
We  therefore  hold  that  this  is  "  a  suit  or 
proceeding  in  chancery"  In  the  county 
court,  limited  to  the  purposes  declared  in 
the  several  prorisions  of  the  act,  within 
the  meaning  of  section  8  ot  the  appellate 
court  act,  as  amended  by  the  act  of  June  8, 
1887,  supra;  and  hence,  that  the  appeal 
was  properly  to  the  appellate  court  in- 
stead of  to  the  circuit  court. 

2.  We  said  in  Walker  v.  Pritchard,  121 
111.  227,12  N.  E.  Rep.  336:  "  Where  different 
parts  of  a  decree  relate  to  matters  wholly 
Independent  of  each  other,  so  that  the  de- 
cision of  one  part  has  no  influence  or  bear- 
ing upon  the  decision  as  to  the  other  part, 
they  are  severable,  and,  in  effect,  distinct 
decrees;  and  an  appeal  may  consequently 
be  made  from  either  part  without  affect- 
ing the  record  as  to  the  other  part. "  But 
that  can  have  no  application  here,  where 
each  claim  ant  of  a  specific  lien  upon  particu- 
lar property  is,  if  not  entitled  to  such  lien, 
ageneral  creditor  of  the  Halls,  and  as  such 
entitled  to  share  in  tbedistribution  of  any 
fund  that  may  be  determined  to  exist  In 
favor  of  general  creditors.  Velimeyer, 
whose  claim  was  rejected,  is  clearly  a  gen- 
eral creditor  of  the  Halls,  ana  as  such  he 
Is  affected  by  every  decree  in  favor  of  par- 
ties claiming  Hpeciflc  liens  upon  the  proper- 
ty assigned.  So,  too,  the  decree  against 
his  lien  directly  benefited  the  receipt  hold- 
ers of  the  storage  company,  because  it 
added  that  much  property  which  the 
court  held  they  were  entitled  to  resort  to 
for  payfnent  of  the  amounts  claimed  upon 
their  receipts;  and  as  to  each  claimant, 
the  loss  of  one  is  the  gain  of  another,  and 
therefore  each  one  Is  directly  interested  in 
and  affected  by  every  part  of  the  decree; 
nor  Is  It  possible  that  a  decree  might  have 
passed  as  to  the  claims  of  some  without 
disposing  of  the  rights  of  all  others.  In 
our  opinion,  therefore,  the  appeals  to  the 
appellate  court  brought  the  entire  record 
before  that  court,  and  the  appeals  to  this 
conrt  bring  the  entire  record  here;  and, 
this  being  so,  the  statute  gives  the  right 
to  any  of  the  appellees  to  assign  cross- 
errors  that  may  choose  to  do  so.  Section 
79,  c.  110,  Rev.  St.  1874. 

We  come  now  to  the  several  questions 
discussed  upon  the  merits. 

Ftrst.  The  appellate  court  held  that  the 
amount  of  money  advanced  by  the  Union 
Trust  Company  upon  wool  shipped  by 
Ayers  &  Fell,  and  which  was  unpaid  at 
the  time  of  the  hearing  in  the  county 
jourt,  is  purely  conjectural,  and,  for  that 
reason,  that  the  evidence  failed  to  sustain 
tne  claim  of  the  Union  Trust  Company  for 
a  specific  lien  on  the  Ayers  &  Fell  wool. 
The  contention  of  the  Union  Trust  Com- 
pany Is  that  T.  W.  Hall  &  Co.  were  dealing 
in  wool  as  factors;  tbat  T.  W.  Hall  was 
in  the  habit  of  guingwest  annually,  before 
the  time  of  shipping  wool  for  that  season, 


and  making  contracts  wltb  shippers  and 
producers  of  wool,  for  the  consignment  of 
wool  to  T.  W.  Hall  &  Co. ;  tbat  in  June, 
1887,  before  starting  on  his  annual  trip, 
T.  W.  Hall,  on  behalf  of  his  firm,  made  a 
contract  with  Stephen  W.  Rawson,  presi- 
dent of  the  Union  Trust  Company,  on  be- 
half of  that  company,  whereby  the  trust 
company  were  to  pay  to  an  amount  not 
exceeding  f  100,000  on  drafts  drawn  for  ad- 
vances on  wool  consigned  to  T.  W.  Hall 
&  Co.  during  that  summer.  The  bills  of 
lading  of  each  consignment  upon  which  the 
trust  company  should  pay  the  advances 
were  to  be  delivered  to  and  retained  by 
that  company  as  security  lor  the  repay- 
ment of  the  advances.  T.  W.  Hall  &  Co. 
were  to  place  the  wool  in  a  particular 
room  of  their  warehouse,  which  they 
agreed  to  rent  to  the  trust  company  for 
its  storage;  but  no  actual  possession  was 
ever  taken  of  the  room  by  the  trust  com- 
pany, nor  did  T.  W.  Hall  ft  Co.  place  all 
the  wool  on  which  the  trust  company 
made  advances  in  that  room.  T.  W.  Hall 
&  Co.  were  to  sell  the  wool,  and  acco  mt 
tor  the  proceeds  of  sale  to  the  trust  com- 
pany, to  the  amount  of  the  advances 
made  by  it,  and  for  the  balance,  less  ex- 
penses and  commissions,  to  the  shippers. 
Pursuant  to  this  contract,  wool  was  con- 
signed to  T.  W.  Hall  &  Co.  by  shippers 
from  Oregon,  Montana,  and  other  states 
and  territories.  Drafts  were  drawn  on  T. 
W.  Hall  &  Co.  for  advan<;e6  on  each  con- 
signment, which  were  paid  by  the  Onion 
Trust  Company.  Upon  their  payment  the 
bills  of  lading  were  delivered  to  the  trust 
company,  and  T.  W.  Hall  &  Co.  also  exe- 
cuted and  delivered  to  the  company  their 
promissory  notes  for  the  amounts  of  the 
payments  made  upon  the  drafts.  The 
wool  was  also  insured  by  T.  W.  Hall  & 
Co.  for  the  benefit  of  the  trust  company, 
as  its  interest  might  appear.  At  the  time 
of  the  assignment  the  trust  company 
claims  to  have  held  drafts  paid  by  it  on 
account  of  wool  shipped  by  Ayers  &  Fell, 
of  East  Oregon ,  to  the  amount  of  f  18,607.04 ; 
and  the  trust  company  claims,  and,  as 
has  been  before  stated,  the  county  court 
found,  that  T.  W.  Hall  &  Co.  at  that  time 
had  In  their  possession  68,&80  pounds  at 
the  Ayers  &  Fell  East  Oregon  wool,  the 
proceeds  of  which  amounted  to  99,5:9.22. 
The  evidence  shows  that  $4,577.67  of  this 
918,607.04  represent  four  drafts  for  ad- 
vances on  consignments  made  iu  1886,  and 
that  the  wool  on  hand  at  the  date  of  the 
assignment  was  all  consigned  in  1887,  and 
so  the  lieu  in  behalf  of  the  trust  company 
at  the  utmost  could  only  be  good  for  fl3,- 
929.87;  but  since  the  sale  of  the  wool  upon 
which  the  Hen  is  claimed  produced  only 
$9,623.22  this  is  unimportant,  auy  further 
than  it  may  be  a  circumstance  to  be  con- 
sidered in  detTmining  the  identity  of  the 
amountclalmed  to  be  due  with  the  amount 
paid  on  the  drafts  for  advances  on  the 
wool  on  hand  at  the  date  of  the  assign- 
ment. Rawson  produced  three  notes,  rep- 
resenting the  balance  claimed  to  be  due 
the  Union  Trust  Company, — one  dated 
May  17, 1888,  payable  in  60  days,  for  $8.000 ; 
onedated  June  16, 1888,  payable  in  SOdays, 
for  $4,000;  and  one  dated  June  30.1888, 
payable  In  SO  days,  for  $7,600;  and,  in  ad- 
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ditlOD  to  these,  he  claimed  an  Indebted- 
ness for  $S,100  on  a^couat  of  an  overdraft. 
In  bis  direct  examinarion  Kavrson  testi- 
fied that  the  amount  due  on  the  drafts 
produced  had  not  been  paid,  and  that  it 
was  embraced  in  the  promissory  notes 
produced;  but  on  subseciuent  examination 
he  showed  that  in  reality  he  did  not  know 
■whether  this  was  true  or  not.  He  testi- 
fied that  when  the  trust  company  paid  the 
drafts  It  toolc  the  notes  of  Hall  &  (^o.  for 
the  money  thus  paid,  but  never  for  the  ex- 
act amounts;  the  amount  of  the  note  al- 
ways beluK  larger  than  the  amount  of  the 
draft.  These  notes  the  trust  company 
would  discount,  and  carry  the  proceeds 
as  a  deposit  in  to  the  account  nf  T.  W.  Hall 
&  Co.  with  the  trust  company.  Hall  & 
Co.  would  draw  checlss,  and  have  thu  trust 
company  certify  them,  and  the  trust  com- 
pany would  then  deduct  the  amount  of 
such  cbeclis  from  the  total  of  the  deposit 
balance.  Rawson  further  testifled  that  in 
1887  the  trust  company  may  have  dis- 
counted the  paper  of  tlie  Halls  and  loaned 
them  money  outside  of  the  wool  transac- 
tions, and  that  the  amount  of  such  dis- 
counts went  to  their  general  account,  Just 
as  it  did  when  they  loaned  on  wool.  The 
indebtedness  of  Hall  &  Co.  to  the  trust 
company  at  some  times  dnriiiK  the  sum- 
mer of  1887  ran  from  $140,000  to  $160,(100, 
and  theiraverajfe  line  of  creditdurlngthat 
time  ran  from  f  60.000  to  f  70.000.  After  the 
making  of  the  contract  in  June,  1887,  the 
trust  company  received  from  Hall  &  Co. 
63  promissory  notes,  aggregating  $674,- 
688.34,  all  of  whicli  were  paid  before  the  as- 
signment was  made.  Two  were  payable 
on  demand ;  the  others  at  stated  periods 
after  date,— most  of  them  30  or  60  dnys. 
None  of  the  notes  paid  or  produced  cor- 
respond in  dates  with  the  drafts  produced. 
Some  of  these  notes  are  renewals  of  oth- 
ers, and  they  represent  advances  and  loans 
of  all  kinds  to  Hull  &  Co.  Hesayn:  "I 
think  we  advanced  to  pay  drufts  to  the 
amount  of  about  $80,000  in  1887.  There 
was  about  fifty  to  sixty  thousand,  which 
Would  not  include  theAyers  &  Fell."  And 
again :  "  We  claim  now  $19,000  from  T.  W. 
Hall  &  Co.  on  account  of  this  transaction. 
These  notes,  which  we  now  hold,  repre- 
sent all  amounts  which  we  paid  on  ac- 
count of  drafts  drawn  against  T.  W.  Hall 
&  Co.  These  notes  represent  various  ship- 
pers."  Be  was  then  asked:  "Does  any 
part  only  represent  the  drafts  of  the  Ayers 
&  Fell  transactions,  or  do  they  cover  other 
drafts  drawn  by  other  parties?"  He  an- 
swered :  "They  are  theex tensions  of  notes 
from  time  to  time.  I  could  not  say  as  to 
that  Identical  draft."  Among  thenioneys 
advanced  by  the  trust  company  after  the 
contract  In  1887  to  Hall  &  Co.  was  an  item 
of  $10,000,  to  repay  a  loan  to  a  WlHconsia 
bank.  After  speaking  of  a  payment  made 
to  the  trust  companyfrom  the  proceeds  of 
wool  sold  subsequent  to  that  advance- 
ment the  witness  was  asked  whether  that 
paynient  was  applied  on  the  $10,000  or  on 
the  other  indebtedness  of  Hall  &  Co.  He 
replied  that  they  did  not  keep  the  accounts 
separate.  The  counsel  then  asked  the  wit- 
ness: "So  you  don't  know  thai  the  ten 
thousand  that  you  advanced  to  pay  the 
bank  in  Wisconsin  is  a  part  of  the  amount 


you  DOW  claim,  or  whether  it  has  already 
been  paid  by  T.  W.  Hall  &  Co.  to  you,  do 
you?  He  answered:  "We  have  no 
knowledgre  to  know  for  what  specific  wool 
a  payment  is  made. "  No  inference  can  be 
drawnthat  theaccount  for  advancesupon 
specific  wool  was  kept  so  as  to  be  distin- 
gnishable  from  amounts  advanced  for 
other  purposes  from  the  fact  that  certain 
bills  of  lading  were  produced  at  the  trial. 
These  did  not  correspond  either  in  date 
or  amount  with  the  notes  prodnced,  and 
Rawson  admitted  that  the  trust  company 
still  retained  the  possession  of  all  of  the 
bills  of  lading  that  had  ever  b'een  delivered 
to  it,  as  well  those  for  wool  that  had  been 
sold  by  Hall  &  Co.  before  the  assignment 
as  those  for  wool  in  their  hands  at  that 
time.  It  is  quite  evident  that  ail  that  is 
here  certain  is  that  there  is  the  claimed 
balance  due  from  T.  W.  Hall  &  Co.  to  the 
Union  Trust  Company.  Confessedly,  a 
part  of  that  general  balance  represents  an 
overdraft  and  advances  on  wool  for  the 
year  1S86, and  no  one  claims  thattherecan 
be  any  lien  in  favor  of  those  amounts; 
and.  as  to  the  residue,  it  is  impossible  to 
say  how  much  represents  advances  on  the 
faith  of  bills  of  lading  for  wool  in  the 
hands  of  the  assignee,  'i'he  rule  is:  "By 
commingling  privileged  claims  with  those 
for  which  there  is  no  Hen,  so  that  the 
amount  of  the  Hen  is  not  kept  ascertnln- 
able  without  restating  the  accounts,  the 
lien  is  impliedly  waived."  McMasters  v. 
Merrick.  41  Mich.  505,  2  N.  W.  Kep.  89.5; 
Kelley  V.  Kelle.y,77  Me.  135;  Driscoll  v.  Hill, 
11  Allen.  154;  1  Jones,  Liens,  §  1023.  The 
burden  was  upon  the  trust  company  to 
prove  the  facts  entitling  it  to  a  lien,  and 
not  upon  the  other  parties  to  disprove  its 
claim.  It  follows  that  we  concur  with  the 
appellate  court  in  its  decision  upon  the 
claim  of  the  Union  Trust  Company. 

Second.  We  also  concur  in  the  ruling  of  the 
county  court  and  the  appellate  court  that 
Patterson  Bros.,  Lienemann  &  Schmidt, 
Parberry,  Grande  Bros., and  Kertz  are  en- 
titled to  liens,  as  held  by  those  courts. 
This  Is  BO  clear  upon  the  evidence  that  no 
question  is  discussed  In  thatrenpectin  any 
of  the  arguments  filed  In  this  court,  and  it 
is  therefore  unnecessary  to  say  more  in 
regard  to  the  claims  of  those  parties.  We 
ii-kewise  cnncurin  therulingof  thosecuurts 
that  Vehmeyer  is  not  entitled  to  a  specific 
lien  as  claimed.  His  claim  is  based  on  a 
receipt  issued  by  Hall  &  Co.,  who  were  not 
public  wareliousemen,  and  which  was 
therefore  of  no  more  effect  as  a  lien  than 
a  certificate  issued  by  any  other  property 
owners.  It  is  only  where  property  is 
stored  In  a  public  warehouse  that  a  receipt 
may  be  given  which  will  evidence  a  lien 
upon  the  property.  Section  118,  c.  1 14, 
Rev.  St.  1874.  The  Lincoln  National  Bank 
has  neither  appealed  to  this  court  nor  as- 
signed cross-errors  here,  but  itsclaim  seems 
otherwise  to  stand  upon  the  same  footing 
with  that  of  Vehmeyer. 

Third.  The  difficult  question  in  the  cause 
Is  in  respect  to  the  claims  of  the  holders  of 
receipts  issued  by  the  National  Storage 
Company.  Both  the  county  and  the  ap- 
pellate courts  found  that  they  were  enti- 
tled to  liens  upon  the  wool  which  went  in- 
to the  hands  of  the  assianec,  and  they  dis- 
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asrree<l  only  as  to  whether  the  liens  ex- 
tended tu  the  wool  upon  which  the  Union 
Trust  Company  claimed  a  lien.  The  Na- 
tional Storage  Company  was  Incorporat- 
ed in  1888,  and  among  the  objects  ex- 
pressed as  the  purpose  of  Its  incorporation 
Is  this  'To  issue  receipts  or  certificates 
for  goods,  wares,  or  merchandise,  and  ail 
personal  property,  except  grain,  to  the 
owner  or  owners  thereof,  when  such 
goods,  wares,  or  merchandise,  or  personal 
property  have  been  received,  are  on  the 
premises,  or  under  the  control  of  the  said 
corporation  at  the  time  of  issuing  such  re- 
ceipts or  certi'flcates.''  The  company 
never  had  a  warehouse  of  its  own,  but  did 
business  by  taking  leases  of  the  owners  of 
property  of  the  buildings  or  places  in  which 
or  where  was  stored  the  property  for  which 
receipts  were  to  be  Issued,  and  then  issuing 
to  them  warehouse  receipts  for  the  proper- 
ty. The  evidently  only  purposeof  each  lease 
talten  was  to  enable  the  company  to  say 
that  the  property  for  which  the  receipt 
was  Issued  was  In  a  building  or  place  in 
which  or  where  the  company  bad  posses- 
sion. T.  W  Hall  &  Co.  executed  leases  of 
different  parts  of  its  warehouse  to  the 
storage  company  from  time  to  time,  the 
^t  being  CD  the  11th  of  June,  1887,  and 
the  last  on  the  29th  of  June,  1888,  at  which 
last  period  the  leases  included  ttae  entire 
second  and  third  floors  of  their  ware- 
bonse.  The  consideration  for  each  of  the 
leases  was  the  nominal  rental  of  five  dol- 
lars, and  each  contained  the  following 
proviplons:  "(1)  That  said  leased  premises 
shall  be  used  and  occupied  exclusively  for 
the  storage  of  goods,  chattels,  and  per- 
sonal property.  (2)  Said  party  of  the  sec- 
ond part,  or  its  agent  or  agents,  shall  be 
permitted  easy  and  convenient  passage  at 
any  and  all  times  through  any  part  of  the 
abutting  premises  that  is  or  shall  be  oc- 
cupied or  controlled  by  said  parties  of  the 
first  part  for  the  purpose  of  convenient 
access  to  the  premises  herein  leased.  (3) 
It  is  further  agreed  that  this  lease  may  be 
canceled,  and  the  said  premises  leased 
herein  be  surrendered  to  said  first  party, 
whenever  all  the  storage  warrants  given 
by  said  second  party  to  the  said  first  par- 
ties shall  have  been  taken  up  and  canceled 
by  said  second  party.  (4)  It  Is  further 
agreed  that  said  parties  of  the  first  part 
may  have  use  of  such  portion  of  above-de- 
scribed premises  as  shall  not  be  occupied 
by  said  parties  of  the  second  part. "  Hall 
&  Co.  retained  the  actual  possession  and 
control  of  their  warehouse  after  the  exe- 
cution of  the  leases  as  before.  The  busi- 
ness of  the  storage  company  was  under 
the  Immediate  control  of  one  Stephens,  Its 
secretary  and  manager,  and  hn  bad  three 
helpers  and  an  office  boy  under  him.  After 
the  execution  of  tlie  first  lease,  T.  W.  Hall 
ft  Co.  addressed  the  following  to  the  stor- 
age company:  "Chicago,  June  18,  1887. 
National  Storage  Company,  Chicago:  We 
have  placed  upon  premises  leased  to  you 
twenty-six  thousand  (26,000)  pounds  un- 
washed Montana  wool,  for  which  please 
Issne  us  warehouse  receipts.  Yours,  trulv, 
T.  W.  Hai.l  &  Co."  Stephens  testified: 
"On  receipt  of  this  letter  I  visited  the 
premises,  to  see  If  the  wool  was  there.  I 
found  the  wool  on  the  third  floor  of  Nos.  50 


and  62  Dearborn  avenue.  Then  I  went 
back  to  the  ofilce  of  the  storage  company, 
and  made  out  a  document.  This  docu- 
ment was  signed  by  C.  R.  Commings  and 
y/  Q,  Stephens.  C.  R.  Cnmmlngs  was 
then  president  of  onr  company."  The 
document  is  asfollows'  "Paid-up  capital, 
100,000.  No.  143.  Received  26.000  unwashed 
wool.  Warrant.  National  Storage  Com- 
pany. OfiSce,  Room  54,  Montank  block, 
USMonroeSt.,  Chicago.  Hereby  acknowl- 
edge to  have  received  twenty-six  thou- 
sand pounds  unwashed  wool,  said  to 
be  Montana  wool,  and  will  deliver 
the  same  to  the  order  of  T.  W  Hall  & 
Co  ,  at  its  warehouse  No.  18,  at  46-48 
Dearborn  Ave.,  upon  payment  of  storage 
and  charges  and  thesurrender  of  this  war- 
rant, properly  indorsed.  It  is  agreed  that 
the  company  is  not  responsible  fur  loss  or 
damage  to  property  occasioned  by  fire, 
water,  leakage,  vermin,  ratage,  accidental 
or  providential  causes,  riot  or  Insurrec-' 
tlon,  frost  or  change  of  weather,  or  from 
being  perishable,  while  in  its  custody. 
Storage  payable  January  1,  April  1,  July 
1,  and  October  1.  National  Storaob 
Company.  C.  R.  Cummings,  President. 
W  a.  Stbpbbns,  Secretary.  [Seal  of  Com- 
pany.] Countersigned-  Auq.  Bluhm, 
Treasurer.  Chicago,  June  13,  1887." 
Stephens  then  delivered  the  receipt  to  T. 
W.  Hall  &  Co.  Subsequently,  and  at  dif- 
ferent dates,  numerous  additional  applica- 
tions were  made  by  Hall  &  Co.,  and  corre- 
sponding receipts  were  issued  to  them  by 
the  storage  company,  varying  from  the 
foregoing  only  in  amounts  and  dates,  and 
that  In  some  the  words  "said  to  be  Mon- 
tana wool"  were  omitted.  These  receipts 
were  Indorsed  and  negotiated  by  Hall  & 
Co.  Immediately  after  being  issuetl.  the 
purchasers  buying  in  good  faith,  without 
actual  notice  of  any  fact  in  derogation  of 
the  validity  of  the  receipts.  On  June  1, 
1888,  all  the  outstanding  receipts  wore 
called  In  by  the  storage  company,  and 
others  for  like  amounts  Issued.  This  re- 
sulted in  the  substitution.  In  the  hands  of 
the  several  parties.  In  place  of  the  receipts 
of  prior  dates,  of  receipts  of'  that  date; 
and  all  the  receipts  of  that  or  subsequent 
date  are  like  the  one  set  out  supra,  except 
that  In  the  later  receipts  were  incorporat- 
ed the  words  "  Lot  A . "  "  Lot  B, "  »  Lot  C, " 
or  "Lot  D,"  and  that  all  but  one  are  sim- 
ply for  "unwashed  wool."  The  designa- 
tions, lots  "A,"  "B.""C,  "and  "D,"donot 
point  out  separate  plies  or  lots  of  wool 
of  a  specific  quantity  orquality,  but  mere- 
ly wool  In  a  particular  room  of  the  ware- 
house, the  four  rooms  thereof  having  been, 
priorto  this  reissue  of  receipts,  designated 
as  "A,""B,''"C."and"D,"  respectively, 
and  so,  "Lot  A"  only  means  wool  In  room 
A. 

At  the  time  of  the  assignment  there  were, 
in  the  warehouse  but  318,683  pounds  of 
wool',  yet  warehouse  receipts  had  been  is- 
sued by  the  storage  company  to  Hall  & 
Co.,  and  negotiated  by  them,  for  408,550 
pounds  of  wool.  Stephens  testified  that 
upon  the  receipt  of  an  application  for  a 
warehouse  receipt,  and  before  Issuing,  he 
either  went  in  person  to  the  warehouse, 
or  sent  one  of  his  helpers  there, to  see  that 
the  quantity  of  wool  for  which  the  re- 
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coipt  was  destred  was  there;  bat  It  Is 
admitted  that  In  no  instance  was  any 
wool  weighed,  or  any  wool  set  apart 
as  the  wool  included  in  a  particular 
receipt.     Stephens   said;'    "For    the    26,- 

000  pounds  named  in  the  first  receipt  there 
was  no  26,000  pounds  of  wool  allotted  off 
or  plied  up  at  any  tlino.  At  that  time  1 
picked  out  no  particular  pile  on  that  re- 
ceipt. I  did  not  pick  out  any  particular 
pile  under  the  second  receipt,  nor  under 
the  third.  I  did  not  pick  out  any  particu- 
lar pile  of  wool  on  any  receipt.  The  re- 
ceipts did  not  refer  to  any  particular  pile. 

1  could  not  have  taken  any  one  of  those 
receipts,  and  ^one  to  the  wool-bouse,  and 
picked  out  a  particular  pile  as  referred  to. 
No  one  could  have  taken  any  particular 
receipt  of  ours,  and  gone  over  to  the 
bonse,  and  picked  out  any  particular  pile 
of  wool  to  which  It  referred.  No  receipt 
bolder  could  aro  there  and  point  out  any 
particular  quantity  of  wool,  and  say  to 
Hall:  'Deliver  me  that  tvool.  That  is 
the  wool  referred  to  in  this  receipt.'  None 
of  the  receipts  that  are  outstanding,  or 
that  «ve  Issued  at  anytime  to  the  Halls, 
referred  to  any  specific  wool,  except  In  the 
way  that  I  ha  vesta  ted,— thatthey  njferred 
to  portions  of  wool  In  portions  of  those 
premises. "  The  wool  In  the  warehouse, 
when  the  different  receipts  were  issued, 
was  chiefly  from  Oregon  and  Montana, 
though  there  was  a  small  amount  from 
other  states.  The  evidence  shows  that  the 
wool  from  each  state  differs  to  some  ex- 
tent In  quality  and  value, and  esperiail.v  Is 
thlH  so  with  respect  to  Oregon  and  Mon- 
tana :  and  in  each  state  the  wool  is  grad- 
ed, for  purposes  of  market.  Into  several — 
some  witnesses  say  a  halt  dozen — different 
grades,  and  it  is  shown  that  this  wool, 
when  sold  by  the  assignee,  varied  in  price, 
according  to  grade,  from  10  to  20  cents  per 
pound,  indeed,  some  graded  as  "sweep- 
ings" sold  for  only  5  cents  per  pound. 

The  evidence  shows  that  Stephens,  or 
one  of  his  helpers,  visited  the  rooms  of  the 
warehouse  as  often  as  once  or  twice  a 
week,  during  business  hours,  and  looked 
around  to  satisfy  themselves  what  wuol 
was  on  band;  but  they  never  assumed 
to  take  actual  control  of  either  of  the 
rooms,  or  to  Interfere  with  Hall  &  Co.'s 
control  and  conduct  uf  the  warehouse  in 
any  respect.  Stephens  permitted  Hall  & 
Co.  to  make  sales  of  large  quantities  of 
wool  from  time  to  time  upon  their  assur- 
ance that  an  equal  or  larger  amount  of 
wool  was  brought  into  the  warehouse  to 
take  the  place  of  that  sold.  He  said: 
"The  way  it  started  originally  was  that. 
If  a  receipt  mentioned  so  many  thousand 
pounds  in  room  C,  that  receipt  would  not 
refer  to  wool  In  any  of  the  other  three 
rooms,  but  to  wool  in  that  room  0.  After- 
wards there  was  a  charge:  When  they 
made  a  sale  they  asked  our  permission  to 
drop  it  down  to  the  room  in  which  the 
press  was  located.  If,  when  our  flrst  re- 
ceipts were  issued  on  wool  in  room  A, 
there  were  100,000  pounds  of  wool  there  in 
sacks,  the  Halls  w^ould  have  8  right,  with- 
out our  permission,  to  remove  from  that 
room  any  portion  of  the  whole  100,000. 
There  was  no  particular  90,000  pounds 
of  aglven  100,000  In  aroomset  apart  to  an- 


swer our  receipts.  We  claimed  the  right 
out  of  tbe  100,000  to  take  90,000,  or  wbat- 
evnr  the  receipts  called  for.  Our  rule  for 
the  company's  agent  was  that  we  should 
have  5  or  10  per  cent  more  wool  than 
what  tJielr  receipts  called  for  In  trust,  but 
they  could  remove  the  excess  beyond  the 
amount  named  in  the  receipt,  plus  the  5  to 
10  per  cent,  margin,  without  asking  us. 
They  could  remove  any  \mrt  of  the  100,000 
pounds.  If  there  was  100,000  pounds  at 
the  time  we  issued  the  first  receipt  to  the 
Halls  tor  26,000  pounds  of  wool  in  the 
south  room  on  the  third  fioor,  the  Halls, 
without  asking  our  permission,  could  re- 
move 70,000  pounds  of  that  wool.— any 
70,000  they  saw  fit.  This  applies  to  all  the 
rooms.  If  there  was  an  excess  as  large  as 
Just  mentioned.  It  applies  to  ail  the  wool 
on  which  we, purported  to  Issue  receipts." 
Again,  he  said:  "We  never  weighed  the 
wool  when  we  issued  a  receipt.  The  gen- 
eral method  that  I  have  Just  been  explain- 
ing in  regard  to  the  south  room  of  the 
third  floor  (room  C)  applies  to  the  other 
rooms,  to  all  the  wool,  and  to  all  the  re- 
ceipts. When  1  went  over  there  to  look 
at  the  wool  upon  which  I  afterwards  is- 
sued a  receipt  I  did  not  mark  those  wools 
in  any  way  by  signs  or  tags. "  In'  othei 
parts  of  the  evidence  it  is  shown  that, 
neither  Stephens  nor  bis  helpers  had  any 
experience  or  special  knowledge  in  hand- 
ling wool,  and  that  neither  of  them  could 
distinguish  between  qualities  or  grades  or 
values,  nor  determine  quantities,  of  wool, 
with  any  certainty,  by  a  mere  casual  ex- 
amination, such  as  they  gave  to  this  wool. 
It  is  contended  on  behalf  of  the  storage 
compan.vthat  signs  were  put  up  by  tbe 
storage  company  In  and  about  different 
parts  of  the  warehouse,  as  its  receipts 
were  issued,  notifying  the  public  that  the 
storage  company  bad  possession ,  but  the 
clear  preponderance  of  the  evidence  is  that 
such  signs  were  not  put  up  and  kept  up  in 
such  a  way  as  to  advise  those  dealing  In 
the  wool  with  the  Halls  of  any  claim  of 
possession  on  behalf  of  the  storage  com- 
pany. Several  dealers  In  wool,  and  pur- 
chasers of  larg^  quantities  of  this  wool, 
testify  that  at  different  times  after  the 
flrst  receipts  of  the  storage  company  were 
issued  they  were  In  every  room  in  the 
warehouse,  and  examined  every  pile  of 
wool  In  each  room,  and  saw  no  signs 
claiming  anythlngon  behalf  of  thcstorage 
company.  Several  of  them  were  in  and 
about  the  rooms  of  the  warehouse  exam- 
ining wool  as  often  as  once  or  twice  a 
week  between  June,  1887,  and  the  date  of 
the  assignment;  and  two  of  them  were 
thereat  different  times,  each  as  long  as  8  or 
10  days  in  succession,  during  all  the  busi- 
ness hours  of  each  day,  assorting  and 
sacking  wool;  and  some  of  the  wool 
which  they  assorted  was  obtained  in  each 
room ;  and  neither  was  informed  by  per- 
sons, nor  did  either  see  signs  to  the  effect, 
that  the  storage  company  claimed  any 
possession  there.  The  Halls  delivered  the 
keys  of  the  warehouse  to  Kinsey,  the  as- 
signee, on  tbe  19tb  of  July,  1888.  He  im- 
mediately, on  that  day,  discharged  all 
their  employes,  locked  up  the  warehouse, 
and  employed  Hiram  Hall,  who  had  been 
an  employe  of  the  firm,  as  a  clerk.    On  the 
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next  day  Stephens  called,  in  company 
with  a  wool-broker,  and  obtained  permia- 
sion  of  Klnsey  for  them  to  go  through  the 
warerooms,  and  look  around.  While 
Stephens  whs  in  the  wareroom  one  of  hia 
helpera  came  to  the  warehouse,  and,  un- 
der pretense  of  wishing  to  communicate 
with  Stephens,  obtained  permission  of 
Kinsey  to  ent^r.  After  he  entered  Ste- 
phens directed  him  to  remain  as  custodian 
of  the  wool  tor  the  storage  company,  and 
he  thereupon  scattered  abont  the  rooms 
signs  claiming  possession  for  the  storage 
company.  Kinsey  threatened  to  eject  the 
helper  by  violence,  and  thereupon  it  was 
agreed  between  Kinsey  and  Stephens  that 
a  custodian,  mutually  selected,  should  b^ 
In  pi>8se<i8lon,  subject  to  the  order  of  the 
county  court  as  to  the  rights  of  the  par- 
ties ;  and  such  custodian  then  took  actual 
possession,  and  retained  it  until  he  wad 
directed  by  the  coonty  court  to  surrender 
to  the  assignee. 

The  constitution  of  the  state,  in  section 
1,  art.  18.  provides:  "All  elevators  or 
storehouses  where  grain  or  other  property 
is  stored  for  a  compensation,  whether  the 
property  stored  be  kept  separate  or  not, 
are  declared  to  be  public  warehouses ; " 
and  section  6  of  the  same  article  makes 
it  the  dnty  of  the  general  assembly  "  to 
pass  all  necessary  laws  to  prevent  the  is- 
sue of  false  and  fraudulent  warehouse  re- 
ceipts. "  The  general  assembly,  in  the  pub- 
lie  warehouse  act  of  1871,  (Rev.  St.  1874, 
p.  820,)  has  enacted  that  public  warehouses 
shall  be  divided  into  three  classes,  desig- 
nated as  "A,"  "B,"  and  "C,"  respectively. 
Classes  A  and  B  embrace  warehouses 
where  grain  is  stored  in  bulk  i  and  class  C 
embraces  all  other  warehouses  or'  places 
where  property  of  any  kind  is  stored  for  a 
Consideration.  Section  24  of  the  act  pro- 
Yides:  "Warehouse  receipts  for  property 
stored  in  any  class  of  public  warehouses, 
as  herein  described,  shall  be  transferable 
by  the  indorsement  of  the  party  to  whose 
order  such  receipt  may  be  Issued;  and 
such  indorsement  shall  be  deemed  a  valid 
transfer  of  the  property  represented  by 
such  receipt,  and  may  be  made  either  In 
blank  or  to  the  order  of  another."  Said 
section  also  requires  that  "all  warehouse 
receipts  for  property  stored  In  public 
warehouses  of  class  C shall  distinctly  state 
on  their  face  the  brand  or  distinguishing 
marks  upon  such  property. "  Section  125 
of  the  act  provides  that  "any  warehouse- 
man of  any  public  warehouse  who  shall 
be  guilty  of  issuing  any  warehouse  receipt 
for  any  property  not  actually  in  store  at 
the  time  of  issuing  such  receipt  •  •  • 
shall,  when  convicted  thereof,  be  deemed 
guilty  of  a  crime,  and  shall  suffer,  in  addi- 
tion to  any  other  penalties  prescribed  by 
this  act,  imprisonment  in  the  penitentiary 
for  not  less  than  one  nor  moi-e  than  ten 
years. "  And  section  170  of  the  Crimiual 
Code  provides  that  "whoever  fraudulent- 
ly makes  or  utters  any  receipt  or  «rritten 
evld«*nce  of  the  delivery  or  deposit  of  any 
grain,  flour,  pork,  wool,  salt,  or  other 
goods,  wares,  or  merchandise  •  •  •  in 
any  warehouse,  •  •  •  when  the  quantity 
specified  therein  has  not  In  tact  been  de- 
livered or  deposited,  as  stated  In  such  re- 
ceipt or  other  evidence  of  the  delivery  or 


deposit  thereof,  and  is  not,  at  the  time  of 
issuing  the  same,  still  in  store,  and  the 
property  of  the  person  to  whom,  or  to 
whose  agent,  the  receipt  is  issued,  shall  be 
imprisoned,  "etc.  1  Starr  &  C.St.  p.  789.  To 
the  existence  of  a  pledge,  the  possession, 
either  actual  or  symbolical,  by  the  pledgee, 
of  the  personal  property  which  is  the  sub- 
ject, of  the  pledge,  is  absolutely  essential. 
Ordinarily  actual  and  physical  possession 
of  the  property  Is  delivered  to  and  retained 
by  the  pledgee ;  but  where  the  actual  de- 
livery is  to  a  carrier  or  warehouseman, 
and  a  bill  of  lading  or  warehouse  receipt 
is  given  therefor,  the  assignment  or  trans- 
fer of  such  bill  of  lading,  or  indursement 
of  such  warehouse  receipt,  with  delivery 
thereof  to  the  pledgee,  is  regarded  in  law 
as  the  delivery  of  posssesion  to  the  pledgee 
of  the  property  which  the  Instrument  rep- 
resents, the  bill  of  lading  or  receipt  stand- 
ing in  the  place  of  the  property  of  which 
it  is  the  symbol.  Taylor  v.  Turner,  87  111. 
296;  Railroad  Co.  ▼  Phillips,  60  111.190; 
Burton  v.  Curyea.  40  III.  320;  Bank  v.  Mc- 
Crea,  106  III.  281.  But  it  Is  a  necessary  con- 
dition to  the  existence  of  such  symbolical 
possesslou  by  the  pledgee  that  the  prop- 
erty itself  1h  in  the  possession  of  some  per- 
son or  corporation  other  than  the  pledge- 
or.  Here  the  indorsements  and  transfers 
of  the  supposed  warehouse  receipts  to  the 
receipt  holders  were  ineffectual  to  consti- 
tute them  valid  and  legal  pledges  of  the 
wool  to  secure  the  debts  for  which  they 
were  hypothecated,  and  this,  both  because 
the  National  Storage  Company  did  not 
have  possession  and  control  of  the  wool, 
and  because  the  wool  mentioned  in  each 
receipt  was  not  so  set  apart  and  distin- 
guished from  other  wool  as  that  it  could 
have  been  found  and  identified  by  the  re- 
ceipt. The  storage  company  was  not,  un- 
der the  law,  authorized  to  issue  ware- 
house receipts.  It  is  Insisted,  however, 
that  on  July  20, 1888,  an  employe  of  the 
storage  company  reduced  to  possession 
the  property  covered  by  the  receipts,  and 
that  by  virtue  of  such  possession  the 
warehouse  receipts  became,  in  the  bands 
of  the  receipt  holders,  valid  and  subsisting 
pledges  of  the  property.  It  would  seem 
that  the  pleadings  in  the  case  substantial- 
ly admit  that  the  assignment  to  Kinsey 
became,  and  was  on  July  10, 18P8,  a  valid 
voluntary  assignment  of  the  firm  of  T.  W. 
Ball  &  Co.,  and  that  no  question  to  the 
contrnry  was  made  in  tlie  trial  court. 
But,  assuming  this  to  be  otherwise,  and 
also  assuming  that  the  record  does  not 
show  that  on  the  day  last  named  such  a 
crisis  had  arisen  in  the  affairs  of  the  firm 
as  authorized  the  partners  present  to 
make  a  valid  and  binding  general  assign- 
ment in  the  absence  of  one  of  the  partn<>r8, 
and  without  bis  consent  or  authority, 
and  that  the  subsequent  ratification,  on 
July  21, 1888,  of  T.  W  Hall,  could  not  op- 
erate to  divest  any  rights  acquired  in 
good  faith  after  the  execution,  recording, 
and  filing  of  theoriginal  Instrument  on  the 
19th,  and  before  the  ratification  on  the 
2l8t,  yet  we  think  that  the  possession  tak- 
en by  the  storage  company  on  the  in- 
tervening 20th  day  of  July  was  of  such 
a  doubtful  and  unsatisfactory  character 
tbat  it  cannot  be  held  to  form  the  ba.-.ls 
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of  a  legal  right  or  title.  Two  different 
persons  cannot,  in  the  nature  of  things, 
each  be  in  the  actual  and  adverse  posses- 
sion of  th<>  same  property  or  premises  at 
one  and  the  same  time.  It  is  admitted 
that  on  the  19th  certain  of  the  partners 
In  the  Arm  of  T.  W  Hall  &  Co.  assumed  to 
transfer  the  property  and  title  to  Kinsey, 
and  surrendered  the  possession  of  both 
the  warehouse  and  the  property  therein 
to  him  ;  that  thereafter,  and  until  the  aft- 
ernoon of  the  next  day,  he  was  in  the  act- 
ual and  exclusive  possession  of  the  ware- 
house and  its  contents  under  a  claim  of 
ownership  and  title,  and  had  possession 
and  control  of  the  keys.  It  is  also  admit- 
ted that  on  the  afternoon  of  the  20th  an 
agent  of  the  storagecompany  obtained  by 
a  ruse  admission  to  the  warehouse,  und  to 
the  second  and  third  stories  thereof,  and 
immediately  claimed  possession  for  the 
fitorage  company,  anO  distributed  a  num- 
ber of  paper  signs  with  the  words  "  Stored 
by  National  Storage  Company,"  etc., 
printed  upon  them.  It  is  to  be  borne  in 
mind  that  all  this  time  the  assignee  and 
his  clerk  still  remoined  In  the  warehouse, 
and  claimed  exclusive  and  adverse  posses- 
sion of  it  and  of  all  its  contents,  and  had 
possession  and  control  of  thekeys.  A  threat 
was  made  to  throw  the  agent  of  the  stor- 
agecompany outofthebuilding,  and  there- 
upon, at  the  suggestion  of  some  one.  and 
for  the  evident  purpose  of  preventing  a 
breach  of  the  peace,  the  parties  agreed  to 
leave  a  third  person  in  possession  until  an 
•order  of  the  county  court  in  the  premises, 
and  without  detriment  to  the  rights  or 
claims  of  either  party.  This  possession  of 
the  employe  of  the  storage  company  was, 
in  our  opinion,  of  too  questionable  and 
unsubstantial  a  nature  to  support  the 
claim  made  by  the  company  and  its  re- 
ceipt holders  in  that  behalf. 

Itis,  however,  insisted  that, even  If  there 
was  up  valid  legal  pledge  of  the  wool 
which  was  in  the  warehouse  at  the  time 
of  the  assignment,  yet  that,  under  the  cir- 
cnmstunces  of  the  case,  the  holders  of  the 
warehouse  receipts  are  entitled  to  an  equi- 
table lion  thereon,  which,  although  not 
recognizable  at  law,  a  court  of  chancery 
will  enforce.  A  principal  distinction  be- 
tween an  equitable  lien  upon  personal 
property  and  one  upon  such  property 
which  the  law  will  recognize  is  that  an 
equitable  lien  Is  not  conditioned  upon  the 
possession  of  the  fund  or  speclflc  property 
to  he  charged  with  the  payment  of  the 
particular  debt.  T.  W  Hall  &  Co.  bor- 
rowed from  tlie  recelptholders  of  the  stor- 
age company  various  sums  of  money, 
whi(!h  amounted  in  the  aggregate  to 
f54,253.3S,  and  executed  to  them  severally 
their  promissory  notes,  and  undertook  to 
secui'e  each  of  tbeni  by  the  indorsement 
and  hypothecation  of  warehouse  receipts. 
These  receipts  were  issued  by  a  duly-incor- 
porated storage  company,  and  expressly 
stated  upon  their  facos  that  the  company 
bad  received  and  was  in  possession  of  the 
number  of  pounds  of  "  unwashed  wool " 
designated  In  the  several  respective  re- 
ceipts; and  some  of  the  receipts  stated 
that  the  "unwashed  wool"  therein  speci- 
fied was  "Lot  A,"  some  that  it  was  "Lot 
B,"  some  that  it  was  "Lot  C,"  and  some 


that  it  was  "Lot  D."  The  receipts,  upon 
their  faces.  Indicated  that  the  storage 
company  had  complied  with  the  law  by 
separating  the  wool  into  separate  lots, 
and  that  "A,"  "B,""C,"  and  "D"  were 
the  "brands  or  distinguishing  marks"  up- 
on the  respective  lots  of  wool.  The  re- 
ceipt holders  were  without  notice  of  any 
fact  in  derogation  of  the  validity  of  their 
receipts.  There  was  an  intention  and  an 
ineffectual  attempt  to  secure  the  repay- 
ment of  the  borrowed  moneys  by  creating 
valid  legal  pledges  Equity  regards  that 
done  which  ought  to  be  done.  The  diffi- 
culty in  the  matter  is  in  respect  to  the 
Identification  of  the  wool  mentioned  in 
tfnch  of  the  receipts.  The  rule  is  that  it  is 
indispensable  to  an  equitable  lien  that  the 
property  intended  to  be  charged  should  be 
identified  or  described  with  a  reasonable 
degree  of  certainty.  As  we  have  already 
seen,  no  receipt  holder  could  point  out  any 
particular  quality  of  wool, and  say,  "That 
is  the  wool  referred  to  in  this  receipt. "' 
The  assignee  took  possession  of  the  ware- 
house and  wool  on  the  luth  day  of  July, 
1888.  At  that  time  only  318,0u0  pounds  of 
wool  were  stored  upon  the  second  and 
third  floors  of  the  warehouse.  The  out- 
standing receipts  issued  by  the  storage 
company,  and  which  were  held  as  collat- 
eral security  by  the  receipt  holders  of  that 
company,  called  for  404.55U  pounds.  It 
was  then  for  the  first  time  ascertained  by 
said  holders  of  receipts  that  the  marks, 
"Lot  A,"  "Lot  B,"  "Lot  C."  and  "LotD," 
which  appeared  upon  the  faces  of  their  re- 
ceipts, did  not  refer  to  separate  and  spe- 
cific lots  of  unwashed  wool  upon  which 
had  been  place<l  the  distinguishing  marks 
indicated  in  the  respectiTe  receipts;  bot 
that  said  marks  referred  in  fact  to  room 
A,  room  B,  room  C,  and  room  D,  respect- 
ively. It  further  turns  oi>t  that  the  un- 
washed wool  which  was  In  these  several 
rooms  at  the  time  of  the  assignment  was 
not  the  Identical  wool  which  was  in  said 
several  roomsat  the  respective  dates  when 
the  receipts  were  issued  or  indorsed  and 
transferred,  but  that  from  time  to  time  T. 
W.  Hall  &  Co.  had  removed  woolfromeuch 
of  the  rooms,  and  had  substituted  other 
unwashed  wool  therefor. 

Let  us  suppose  that  on  said  I9th  day  of 
July,  1888,  no  assignment  had  been  made 
or  attempted.  Let  usfurthersupposethat 
at  that  date  the  six  holders  of  receipts  is- 
sued by  the  storage  company  to  T.  W. 
Hall  &  Co.,  and  by  that'  firm  delivered  to 
said  several  receipt  holders  as  security  for 
moneys  lent  and  advanced,  bad  exhibited 
their  bill  in  equity  against  said  T.  W.  Hall 
&  Co.  for  the  purpose  of  enforcing  equi- 
table Hens  upon  the  unwashed  wool  then 
stored  In  said  rooms  "A."  "B."  "C,"  and 
"D. "  It  H  to  be  noted  tbat  the  holders  of 
the  receipts  stand  upon  a  very  different 
footing  from  that  upon  which  the  Nation- 
al Storage  Company  stands.  They  were 
entirely  ignorant  of  the  Illegal  arrange- 
ments which  were  entered  into  between 
that  company  and  the  firm  of  T.  W.  Hall 
&  Co.  In  respect  to  possession,  substitu- 
tion, etc. ,  and  they  stand  before  the  court 
in  the  attitude  of  the  victims  of  the  frauds 
which  It  is  the  intention  of  the  statute  to 
guard  against.  It  is  better  that  the  Inten- 
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tion  of  the  statute  should  prevail,  it  such 
result  can  reanunubly  be  effectuated,  than 
that  the  object  which  the  statute  has  in 
view  should  (ailot  accomplishment.  In  the 
auppusiUouB  suit  stated  T.  W.  Hall  &  Co. 
would  be  estopped,  in  a  court  ol  equity, 
from  saylntr  that  lots  A,  B,  C.  and  D  were 
not  synonymous  with  the  Wools  stored  in 
rooms  A,  U,  C,  and  I);  and  from  saying 
that  the  unwashed  wool  in  said  rooms  at 
th€  time  uf  filing  the  bill  was  not  the  same 
unwashpd  wool  which  was  in  said  rooms 
^vhen  the  receipts  were  issued  and  nego- 
tiated, or  was  of  a  different  grade,  Qual- 
ity, or  value,  if  the  event  had  been  that 
there  was  a  larger  quantity  of  wool  iu 
said  rnums.  or  in  one  or  more  of  them, 
than  was  called  for  by  the  receipts,  then  a 
different  question  would  be  presented,  and 
probably  it  wonid  devolve  upon  the  re- 
ceipt holders  to  distinguish  the  wool  cov- 
erwl  by  the  receipts  from  that  not  covered 
by  them.  But,  under  the  circumstances 
here  shown,  and  the  wool  on  hand  being 
more  than  Sti.OOO  pounds  less  than  that 
called  tor  by  the  receipts,  the  firm  would 
be  estopped  from  saying  that  all  of  the 
wool  on  hand  was  not  subject  to  the  liens 
ol  the  receipts.  It  is  true  that  Itisuot 
possible  here  to  definitely  ascertain  and 
identify  just  what  specific  part  or  parcel 
of  the  wool  Is  subject  to  the  claim  of  each 
of  the  six  receipt  holders,  respectively. 
Were  the  litigation  between  the  several  re- 
ceipt holders,  such  identification  would  be 
necessary.  But  in  a  suit  wherein  the  value 
or  proceeds  of  the  property  Is  confessedly 
much  less  than  what  would  be  required  to 
satisfy  the  liens  upon  it,  and  wherein  the 
firm  is  estopped  from  denying  that  all  of 
the  property  Is  subject  to  the  Hens,  and 
wherein  the  lien-holders  are  content  to 
take  a  decree  for  the  proceeds  in  solido,  to 
be  divided  between  them,  "as  their  several 
rights  may  hereafter  appear,"  it  is  not 
perceived  that  the  firm  would  have  any 
such  interest  in  the  matter  as  would  au- 
thorise them  to  object  to  the  absence  of 
such  identification  of  such  specific  parts  or 
parcels.  If  the  property  covered  by  the  re- 
ceipts had  been  six  hogsheads  of  sugar, 
one  hogshead  In  each  receipt,  end  one  re- 
ceipt held  by  each  of  the  six  receipt  hold- 
ers, and  each  hogshead  Insufflcient  in  val- 
ne  to  satisfy  the  debt  against  it,  and  there 
were  no  marks  upon  the  hogsheads  to  dis- 
tinguish oue  from  another,  it  is  not  rea- 
sonable or  just  or  equitable  that,  because 
the  firm  had  fraudulently  omittca  to  put 
upon  the  hogsheads  distinguishing  marks 
which  they  represented  to  be  upon  them, 
or  had  fraudulently  obliterated  the  dis- 
tinguishing  marks  therefrom,  therefore  all 
of  the  hogsheads  should  be  awarded  to 
the  firm,  free  from  any  Hen  whatever.  In 
the  case  under  consideration  the  expres- 
sion "nnwashed  wool,"  found  In  each  of 
the  receipts,  is  broad  enough  to  Include, 
and.  when  taken  In  connection  with  the 
use  made  of  the  letters  A,  B,  C,  and  D,  and 
as  against  T.  W.  Hall  &  Co.  themselves.  Is 
specific  enough  to  sufficiently  Identify  the 
wool  which  is  the  subject  of  the  trusts. 
The  circumstance  that  the  property  called 
for  by  the  several  receipts  Is  inextricably 
Intermingled,  so  that  the  specific  parts 
thereof  cannot  with  certainty  be  Identified 
T.27M.E.no.l — 3 


as  belonging  to  each  particular  l^celpt,  ta 
owing  to  their  false  assurances  and  their 
own  unlawful  conduct, and  It  would  be  in- 
equitable and  unjust  that  they  should 
profit  thereby.  It  is  conceded  that,  in  or- 
der to  support  an  equitable  lien,  there 
must  be  an  ascertainment  and  identifica- 
tion of  the  property  which  is  thesubject  of 
the  lien ;  but  only  snch  an  identification  is 
required  as  is  essential  to  an  enforcement 
of  the  lien,  and  an  identification  can  be 
made  as  well  by  an  application  of  the 
equitable  principle  of  estoppel  as  in  any 
other  way.  It  is  believed  that  the  Case  of 
Sir  Simeon  Stewart,  which  was  approved 
by  Lord  Chancellor  Rbdrsdale  in  Card  v. 
Jaffray,  2  Scboales  &  L.  874,  at  381  and 
382,  and  nlso  cited  with  approval  in  Burn 
V.  Burn,  3  Ves.  573.  and  the  cases  of 
Payne  v.  Wilson.  74  N.  Y.  348;  Bank  v. 
Haselton,  15  Lea,  216;  Bank  v.  Brooks,  42 
Leg.  Int.  26;  and  Call  v.  Gray,  37  N.  H. 
42S.  are  authorities  which  sufiiciently  sus- 
tain the  views  herein  expressed  In  regard 
to  the  identification  of  the  property. 

In  the  case  we  have  stated  we  have  put 
the  matter  as  between  the  receipt  holders 
and  the  debtor  firm  ;  but  the  equities  do 
not  stand  otherwise  as  between  said  re* 
ceipt  holders  and  the  assignee.  The  set- 
tled doctrine  is  that,  when  property  is  as- 
signed by  debtors  for  the-  payment  of  tlie 
debts  of  the  assignors,  the  assignee  takes 
it  as  a  volunteer,  and  subject  to  all  the 
liens,  equities,  and  burdens  to  which  it 
was  subject  In  the  hands  of  the  assign- 
ors. Willis  V.  Henderson,  4  Scam.  13;  Tal- 
cott  V.  Dudley,  Id.  427;  Strong  v.  Claw- 
son,  5  Oilman,  846;  O'Hara  v.  Jones,  46 
III.  292;  Hardin  v.  Osborne,  94  111.  571; 
Jenkins  v.  Pierce,  98  III.  646.  This  princi- 
ple Is  recognized  In  section  11  of  the  volun- 
tary assignments  act  of  1877,  wherein  it  is 
provided,  "that  any  assignee  or  assignees 

*  *  *  shall  have  as  full  power  and 
authority  to  dispose  of  all  estate,  real  and 
personal,  assigned  as  the  debtor  or  debt- 
ors had  at  the  time  of  the   assignment, 

•  •  •  andgenerally  toact  anddo  what- 
ever the  said  debtor  -or  debtors  might 
have  donein  the  pramises. "  The  general 
rule  is  that  an  equitable  lien  is  enforceable 
against  voluntary  assignees.  13  Amer.  & 
Eng.  Enc.  Law,  p.  60S,  and  cases  cited  in 
notes.  There  is  no  mode  under  our  law, 
except  by  chattel  mortgage  duly  acknowl- 
edged and  recorded,  by  which  the  owners 
of  personal  propert.v,  retaining  its  posses- 
sion, can  give  another  a  lien  upon  It  that 
can  be  enforced  as  against  creditors  and 
subsequent  purchasers.  But  by  "credit- 
ors" Is  meant  not  general  creditors  or 
creditors  at  large;  and  only  such  creditors 
as  are  armed  with  an  execution,  or  writ 
of  attachment,  or  other  process  of  court, 
are  regarded  as  "creditors"  in  the  sense 
that  they  are  authorized  to  impeach  a 
conveyance  or  transfer  of  property  by  their 
debtors  for  fraud  or  question  the  validity 
of  an  equitable  Hen  on  personal  "property 
that  is  good  as  against  such  debtors 
themselves,  and  their  heirs,  executors,  ad- 
ministrators, and  voluntar.T  assignees. 
Warner  v.  Jameson,  62  Iowa,  70,  2  N.  W. 
Rep.  951 ;  Van  Heusen  v.  Radcliff,  17  N.  Y. 
580;  Walker  v.  Miller,  11  Ala.  1067:  Taylor 
V.  Wheeler,  2  Vern.  564;  MitcheU   v.  Wins- 


Digitized  by 


Google 


84 


NOETHEASTEBN  BIsPOUTEB.  VOL.  27. 


(m 


low,  2  Story,  680.  In  Powell  on  Mort- 
gages,  459,  It  is  said :  "  It  Is  a  general  rule 
that,  wherever  a  right  in  eqnity  attaches 
aitalnst  a  person,  that  equitable  right 
binds  all  persons  claiming  under  or 
against  that  person  who  have  not  special 
liens  on  any  of  the  property ;  and  hence  it 
follows  that  general  creditors  ure  In  all 
cases  bound  by  a  particular  equity. "  It 
is  a  settled  fact  o'  this  case  tliat  Patter- 
son Bros.,  Parberry,  Lieneinann  & 
SchiuiUt,  Grande  Bros.,  and  Kertz  had 
special  rights  and  equities  in  and  liens  up- 
on  some  portions  of  the  wool  wiiicb  was 
stored  on  the  second  and  third  floors  of 
the  warehouse,  and  upon  which  the  re- 
ceipt holders  claimed  liens,  the  rights  of 
said  parties  first  named  growing  out  of 
shipments  made  by  them  of  wool  to  T.  W. 
Hall  &  Co.,  as  factors;  but  their  rights, 
interests,  and  equities  in  the  premises 
were  recognised  and  enforced,  and  given  a 
priority  by  the  decree  entered  in  the  coun- 
ty court,  and  affirmed  in  that  respect  In 
the  appellate  court;  and  they  are  not  here 
complaining.  It  does  not  militate  against 
the  claims  of  the  receipt  holders  of  the 
storage  company,  so  far  as  their  claims  of 
equitable  liens  are  chargeable  upon  wool 
which  was  the  property  of  T.  W.  Hall  & 
Co.,  that  that  Arm  also  assumed  to  give 
them  liens  upon  other  wool  which  was 
not  their  property,  but  merely  in  their 
hands  as  factors  of  the  owners.  Since, 
then,  there  are  no  creditors  here  who  are 
In  a  position  to  take  by  virtue  of  execu- 
tions or  process  emanating  from  a  coart 
the  property  in  the  hands  of  the  assignee 
which  was  awarded  to  said  receipt  hold- 
ers, and  no  objecting  creditors  who  have 
valid  special  liens  on  any  part  of  such 
property,  we  hold  that  the  order  and  judg- 
ment of  the  appellate  court  were  right, 
and  they  are  affirmed. 


(137  111.  189) 


West  t.  People.i 


(Suvreme  Court  of  IlUnois.    March  80,  1891.) 

Fbaudtjlbnt  Isstjb  of  Stock— Indiotmb NT — Crim- 
inal' Pbactiob. 

1.  Under  Rev.  St.  HI.  c.  38,  {  119,  which 
makes  the  fraadulent  issue  of  corporate  stock  a 
felony,  a  count  charging  that  defendants  did  on 
a  day  named  issue  to  one  of  the  defendants  four 
certain  false  certificates  of  ownership  of  the  cap- 
ital stock  of  a  corporation,  giving  the  name  of  the 
corporation  and  the  number  of  shares  represented 
by  each  certificate,  sufficiently  idenqfies  the 
offense. 

a.  But  a  count  for  Issning  certain  false  cer- 
tificates of  ownership  for  1,250  shares  of  stock  in 
the  corporation  named,  without  otherwise  identi- 
fying the  particular  oertificates,  is  bad. 

8.  Under  said  statute,  a  count  for  issning  a 
certain  false  certificate  for  a  given  number  of 
shares  may  be  Joined  with  a  count  for  issuing  a 
different  certificate  for  a  different  number  of 
shares  on  a  different  day. 

4.  Where  the  evidence  tends  to  prove  both 
charges,  and  there  is  nothing  to  show  that  they 
were  parts  of  the  same  transaction,  the  court 
should,  on  defendant's  motion,  require  tbe  pros- 
ecutor to  elect  upon  which  count  he  will  proceed. 

Error  to  criminal  court.  Cook  county; 
Jcuns  S.  Qhinneli.,  Judge. 
Sidney  Smith  and  Flower,  Smith  &  Mus- 

>Beported  by  Ijouia  Boisot,  Jr.,  Esq.,  of  the 
Chicago  iHir. 


gra  Fa,  for  plaintiff  In  error.  Qeorge  Buut, 
Atty.  Geu.,  and  Joel  M.  Loogeaeekor, 
State's  Atty.,  (Francis  W.  Wallccr  and  D. 
W.  Dunn,  of  counsel,)  for  tbe  People. 

Per  Curiam.  James  J.WestandCharles 
E.  Graham  were  indicted  In  the  criminal 
court  of  Cook  county  for  tbe  violation  of 
section  119  of  the  Criminal  Code,  (Kev.  St. 
c.  38,1  which  provides:  "Every  president, 
cashier,  treasurer,  secretary,  or  other  of- 
ficer, and  every  agent,  attorney,  servant, 
or  employe  uf  any  bank,  railroad,  manu- 
facturing, or  other  corporation,  and  every 
other  piirson  who  shall  knowingly  and 
designedly,  and  with  intent  to  defraud 
any  person,  bank,  railroad,  manufactur- 
ing, or  other  corporation, .  issue,  sell, 
transfer,  assign,  or  pledge,  or  cause  or 
procure  to  be  issued,  sold,  transferred,  as- 
signed, or  pledged,  any  false,  fraudulent, 
or  simulated  certificates  or  other  evidence 
of  ownership  of  any  share  or  shares  of  the 
capital  stock  of  any  bank,  railroad,  man- 
ufacturing, or  other  corporation,  shall 
be  punifihed  by  fine  not  exceeding  $2,000. 
and  by  imprisonment  in  the  penitentiary 
not  more  than  ten  years,  as  the  jury  shall 
determine."  Tbe  indictment  coo tained  a 
number  of  counts,  all  of  which,  however, 
vfem  aolle  prossed  by  the  state'i>  attorney, 
except  the  l8t,2d,Ud,4tb,6th,  7th,  and  8th. 
In  the  first  count  it  was  alleged  that  James 
J.  West  was  president,  and  Charles  E. 
Graham  was  secretary,  of  tbe  Chicago 
Times  Company,  a  corporation  under 
the  laws  of  Illinois,  and  they  did  on  Jan- 
uary 8, 1889,  in  Cook  coun  ty.  "  knowingly 
and  deelgnedly  issue  to  him,  the  said 
James  J.  West,  four  certain  false  certifi- 
cates of  ownership, each  for  the  sum  of  100 
shares  of  the  capital  stock  of  the  Chicago 
Times  Company,  incorjiorated,"  etc., 
"  with  intent  to  defraud  the  said  Chicago 
Times  Company,"  etc.  The  second  count 
was  the  same  as  the  first,  save  that  the 
word  "fraudulent"  was  used  instead  of 
"false; "  and  the  third  count  was  also  the 
same  as  the  first,  except  that  "simulated" 
was  used  instead  of  "false."  The  fourth 
countcharged  that  thedefendant^  "know- 
ingly and  designedly,"  as  "president  and 
secretary,"  etc.,  "did  issue  to  the  said 
James  J.  West  a  certain  false  certificate 
of  ownership  of  349  shares  of  the  capital 
stock, "  etc.,  "of  said  company, "  "  with  in- 
tent to  defraud  "  the  said  Chicago  Times 
Company, incorporated, etc.;  and  the  fifth 
count  was  the  same  as  the  fourth,  except 
that  the  word  "fraudulent"  was  used  in- 
stead of  "false."  The  seventh  and  eighth 
counts  will  be  noticed  further  on.  A  mo- 
tion to  quash  the  Indictment  and  each 
count  was  interposed  and  overruled.  At 
the  conclusion  of  the  evidence  for  the  peo- 
ple, the  defendants  entered  their  motion 
to  comijel  an  election  by  the  people  as  tu 
which  count  they  would  proceed  under, 
and  of  which  alleged  offense  they  would 
ask  conviction.  This  motion  was  over- 
ruled. The  Jury  found  the  defendant  Gra- 
ham not  guilty,  and  the  defendant  West 
"guilty  In  the  manner  and  form  as  charged 
in  the  Indictment,"  fixing  bis  punishment 
at  a  fine  of  f  l.OOOand  Imprisonment  in  the 
penitentiary  for  flveyears.  Motions  of  de- 
fendant West  for  new  trial  and  In  arrest 
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vere  orermled,  andjudgment  rendered  on 
tbe  verdict. 

The  motion  to  qaasb  waa  based  (1)  xip- 
on  the  gronnd ,  in  eOect,  that  the  indict- 
ment, and  each  connt,  was  defective  In 
not  so  alleging  and  setting  out  tbe  of- 
fense, and  so  identifying  It.  as  to  advise 
tbe  defendants  of  tbe  natnre  and  cause  of 
accosation  against  them;  and  (2)  ttiat 
there  was  a  juldjulnder  of  felonies  in  tbe 
indictment.  The  first  objection  la  based 
upon  tbe  provision  of  the  constitution 
that  In  all  criminal  prosecutions  tbe  ac- 
eosed  shall  have  the  right  "to  demand 
tbe  uatnre  and  cause  of  the  accusation 
against  him. "  Section  9,  art.  2.  Tbe  pur- 
pose of  this  provision  is  Intended  to  secure 
to  the  accused  such  specific  designation  of 
tbe  olTense  laid  to  his  charge  as  will  ena- 
ble bim  to  prepare  fully  for  his  defense, 
and  plead  the  Judgment  in  bar  of  tbe  sub- 
sequent prosecDtion  for  the  same  Qflense. 
1  Bish.  Crlm.  Froc.  §  88;  State  v.  Learn- 
ed, 47  Me.  426:  State  v.  Mace,  76  Me.  64; 
Murpby  ▼.  State,  21  Miss.  590,  28  Miss.  637; 
State  V.  Startup,  39  N.  J.  Law.  432;  Mc- 
Laughlin V.  State,  45  Ind.  338;  Landring- 
ham  V.  State,  49  Ind.  186;  D.  S.  v.  Oarll, 
105  U.S.  612,  U.  S.  V.  Simmons.  96  D.  S. 
383;  Com.  v.  FfaiUips,  16  Pick.  211;  Same 
V.  Wood, 4  Gray,  11.  In  Murphy  v.  State, 
supra,  it  was  said  that  the  provision  of 
tbe  eonstltutlon  "  was  intended  to  secure 
to  the  accused  sncb  a  specific  designatiou 
of  tb«.-  offense  laid  to  bis  charge  as  would 
enable  him  to  make  every  preparation  tor 
bis  trial  necessary  to  his  full  and  complete 
defense."  Bisbop,  in  his  work  on  Criminal 
Procedare,  (volume  1,  §  98,)  says:  "Under 
every  sort  of  constitntion  known  among 
Ds  an  indictment  which  dues  not  substan- 
tially set  down,  at  least  in  general  terms, 
all  the  elements  of  theoffense, — everything 
which  tbe  law  has  made  essential  to  the 
pnnisbraentit  imposes, — ^isvoid;  and,  be 
sides  this,  under  most  of  our  constitu- 
tions the  allegation  must  descend  far 
enough  into  tbe  particulars  and  be  suffi- 
ciently certain  In  its  form  of  words  to 
give  tbe  defendant  reasonable  notice  of 
what  is  meant.  Yet,  on  the  other  hand, 
none  of  our  constitutions  forbid  tbe  abol- 
ishing of  the  common-law  forms,  if  other 
adequate  forms  are  provided  in  their 
stead. "  In  an  indictment  for  an  offense 
created  by  a  statute,  as  said  by  this  court 
in  Johnson  v.  People,  113  111.  99,  when  the 
language  of  the  statute  creating  the  of- 
fense does  not  describe  it,  the  pleader  may 
**  be  bound  to  set  them  forth  sufBciently  " 
to  appraise  the  defendant  of  tbe  offense 
with  which  he  is  charged.  Whart.  Grim. 
Law,  §  221  et  seq.;  Klbs  v.  People,  81  111. 
599;  U.  S.  v.Goodlng.  12  Wheat. 460;  State 
V.  Raines,  3  McCord,  530;  Com.  v.  Cook,  13 
B.  Mou.  149;  Clark  v.  State.  19  Ala.  5.i2; 
State  V.  Brown,  8  Mo.  210;  Morse  v.  State, 
6  Conn.  9;  People  v.  Wilber,  4  Parker, 
Crira.  B.  19;  and  cases  supra.  By  the 
statute  under  consideration  it  is  provided 
that  "every  president  •  •  »  .of  any 
bank,  •  •  •  manufacturing  or  other 
corporation  •  •  »  who  shall  knowing- 
ly and  designedly,  and  with  intent  to  de- 
fraud any  person,  bank  ♦  »  •  or  othei 
corporation,  issue  »  •  •  or  caused  to 
be  issued    •    •    *    any  false,  fraudulent. 


or  simulated  certificates  or  other  evidence 
of  ownership  of  any  shares  of  tbe  capital 
stock  of  any  bank  ♦  •  •  or  other  cor- 
poration shall  be  punished, "  etc.  The  of-> 
fense  is  made  to  consist  in  knowingly  and 
designedly  issuing  false,  fraudulent,  or 
simulated  certificates  or  other  evidence  of 
ownerslilD  of  stock  of  his  corporation  by 
the  president  or  other  oflBcer  or  employe, 
with  Intent  to  defraud  any  person  or  cor- 
poration. AH  these  facts  are  alleged  in 
the  1st,  2d,  8d,  4th,  and  5th  counts  of  the 
indictment,  accompanied  with  apt  allega- 
tions of  the  incorporation  of  the  company 
whose  stock  was  alleged  to  have  been  is- 
sued; that  West  was  its  president  and 
Graham  its  secretary;  the  amount  in 
shares  of  the  alleged  false,  fraudulent,  and 
simulated  certificates  of  stock;  to  whom 
Issued ;  and  the  corporation  intended  to 
be  defrauded  thereby.  It  is  provided  by 
section  468  of  the  Criminal  Code  that  every 
Indictment  or  accusation  of  the  grand 
jury  shall  be  deemed  suHiclently  technical 
and  corr^t  which  states  the  offense  in  tbe 
terms  and  language  of  thestatutecreatlng 
the  offense,  or  so  plainly  that  the  nature 
of  the  offense  may  be  easily  understood  by 
the  jury.  These  counts  of  the  indictment 
stated  the  offense  in  the  substantial  lan- 
guage of  the  statute,  and  a  majority  of 
the  court  are  of  the  opinion  that  the  of- 
fense was  so  identified  in  each  of  the 
counts  being  considered  as  to  apprise  the 
defendants  with  reasonable  certainty  of 
tbe  natnre  and  cause  of  the  accusation 
against  them,  to  enable  them  to  prepare 
their  defense,  and  plead  tbe  judgment  In 
bar  of  further  prosecution  for  tbe  same  of- 
fense; and  this  is  all  that  Is  required  by 
the  constitutional  provision  referred  to. 
In  Morton  v.  People,  47  111.468,  it  was  held 
that  an  indictment  alleging  that  the  de- 
fendant obtained  money  "by  means  and 
by  use  of  the  confidence  game,"  was  ren- 
dered sufficiently  certain,  and  the  crime 
"sufficiently  identified  by  the  name  of  the 
victim"  upon  whom  it  was  alleged  the 
confidence  game  had  been  practiced; 
which,  it  was  held,  must  appear  in  every 
indictment  under  that  statute.  So  that, 
although  the  Indictment  failed  to  set  out 
the  means  used,  or  the  facts  and  circum- 
stances attending  tbe  obtaining  ot  the 
money,  the  Indictment  auffleiently  notified 
tbe  defendant  of  the  particular  offense  to 
enable  hlni  to  prepare  bis  defense,  and 
plead  a  conviction  tbereon  in  bar  of  sub- 
sequent prosecution.  In  Loehr  v.  People, 
132  III.  502,  24  N.  E.  Rep.  68,  it  was  held 
that  an  allegation  that  the  defendant,  "a 
record,  to-wit,  the  collector's  book  of 
Bloomlngton  township,  McLean  county, 
and  state  of  Illluals,  then  and  there  feloni- 
ously, willfully,  and  maliciously  did  do 
face  and  falsify,  contrary,"  etc.,  "suffi- 
ciently identified  the  offense."  See.  also, 
Miller  V.  People.  2  Scam.  233;  Cannady  v. 
People,  17  III.  158;  Lyons  v  People,  68 
111.  273;  Cole  V.  People,  84  111.  216;  Fuller 
V.  People.  92  III.  182. 

Nor  did  the  court  err  in  overruling  the 
motion  to  quash  said  counts  upon  th<) 
second  ground  alleged.  In  prosecutions 
for  felony,  as  we  shall  see  later  on.  the  de- 
fendant cannot  be  placed  on  trial  for  sepa- 
rate and  distinct  felonies;  but  he  cann<>> 
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Insist  ttaa  t  he  sball  not  be  pat  npon  trial  on 
an  Indictment  containing  countn  cliargtng 
separate  telunies,  unless  It  affirmatively 
appears  that  they  are  not  parts  of  one 
and  the  same  transaction,  but  are  sepa- 
rate and  distinct  in  law  and  In  fact.  It  Is 
entirely  proper,  and  the  uniform  practice, 
to  insert  several  counts,  charging  the  fel- 
ony In  different  vrays,  with  a  view  to  meet 
the  varying  phases  of  the  evidence.  And 
the  court  never  uses  its  power  to  quash 
the  indictment,  or  put  the  prosecutor  to 
his  election  as  to  which  count  be  will  pro- 
ceed under,  when  the  court  may  be  doubt- 
ful If  the  intention  b^  not  to  charge  the 
same  or  cognate  offenses  growing  out  of 
the  same  transaction,  as  the  joining  of  the 
counts  for  burglary  and  larceny,  murder 
and  manslaughter,  and  the  like;  but  the 
court  will  postpone  action  until  it  Is  de- 
veloped by  the  evi  ence  that  it  is  sought 
to  convict  the  accused  of  two  or  more 
offenses  growing  out  of  separate  and  dis- 
tinct transactions,  before  compelling  the 
state  to  elect  for    which  offense   it  will 

Sruceed.  McGregg  v.  State,  4  Blacitf.  101 ; 
layo  V.  State,  30  Ala.  32;  1  Bish.  Crim. 
Proc.  §457,  note3,  §§4.'j8,459,  andcasesciced. 
Here,  fur  aught  that  appeared  on  the  face 
of  the  indictment,  the  Issue  of  the  several 
certificates  charged  to  have  been  unlaw- 
fully isHued  were  parts  of  one  and  the 
same  transaction,  or  thecounts  were  joined 
Simply  to  meet  the  case  presented  by  the 
evidence.  T|ie  defendants  were  therefore 
properly  put  upon  trial  upon  thesecounts. 
We  are  of  the  opinion  that  the  motion 
to  qnash  the  seventh  and  eighth  counts 
should  have  been  sustained,  and  that  the 
court  erred  in  overruling  the  same.  These 
counts  are  identical,  except  in  the  use  of 
the  woniB  "false"  and  "fraudulent"  In  the 
description  of  the  certificate  alleged  to 
have  been  Issued.  After  the  formal  parts, 
these  counts,  as  in  the  others  noticed, 
state  substantially  in  the  language  of  the 
statute  the  making,  not  of  a  certain  or 
particular  certificate  or  certificates,  but 
that  the  defendants.  In  their  capacity  as 
president  and  secretary,  etc.,  with  intent, 
etc.,  did  knowingly,  etc..  Issue  to  said 
West  "certain  false  ["fraudulent,  "In  eighth 
count]  certificates  of  ownership,  to-wit, 
false  certificates  of  ownership  for  twelve 
hundred  and  fifty  shares  of  the  capital 
stock  of  the  said  Chicago  Times  Company, 
organized  and  Incorporated,"  etc.  These 
are  general  counts,  under  which  every  is- 
sue of  stock,  wliether  there  had  been  only 
two  or  a  thousand  separate  and  distinct 
issues,  might  be  brought  under  Judicial 
investigation,  and  the  defendants  be 
called  upon  to  prepare  to  defend,  not 
against  any  one  transaction,  but  every 
transaction  wherein  stock  was  issued.  In 
fact  it  appeared  on  the  trial  there  were 
very  man.v  Issues  of  stock  of  the  Chicago 
Times  Compan.v  under  West's  administra- 
tion, many  of  which  were  issued  to  him- 
self, and  liavlng  no  connection  whatever 
with  each  other  in  date,  nniount,  pnrpose, 
or  circumstance  of  their  issue.  West  was 
the  owner  of  and  controlled  a  large  por- 
tion of  the  stock  of  the  Chicago  Times 
Company,  stated  to  equal  65  per  cent, 
thereof,  or  $630,000  at  par  value  of  such 
stock,  and  presumably  had  the  right  to 


issue  certificates  to  blmqelf  therefor,  fixing 
the  number  of  shares  In  each  certificate  as 
might  best  suit  bis  convenience  or  the  con- 
venience of  the  corporation  of  which  be 
was  president  and  flnunclal  manager,  and 
for  the  benefit  of  which  the  stock  issued  la 
his  name  seems  to  have  been  largely  used. 
It  cannot  he  said  that  the  charge  thus 
generally  made,  calling  upon  thedefeadant 
to  defend  and  prepare  to  defend  every 
transaction  pertaining  to  the  issue  of  such 
stock,  would  apprise  him  with  that  rea- 
sonable certainty  required  by  law  of  the 
offense  he  was  required  to  meet  and  de- 
fend against.  When  the  offense  is  purely 
statutory,  having  no  relation  to  the  com- 
mon law,— where,  in  other  words,  the  stat- 
ute specifically  sets  out  what  acl^  shall 
constitute  the  offense, — it  is,  as  a  general 
rule,  says  Bishop,  (1  Crim.  Proc.  §  611.) 
sufficient  in  an  indictwent  to  charge  the 
defendant  with  acts  coming  fully  withia 
the  statutory  description,  in  the  substan- 
tial words  of  the  statute,  without  'any 
further  expansion  of  the  matter.  In  U. 
S.  V.  Simmons,  supra,  the  conrt,  after 
quoting  the  rule  laid  down  by  Bishop, 
said:  "But  to  this  general  rule  there  is  a 
qualification  fundamental  in  the  law  ol 
criminal  procedure,  that  the  accused  must 
be  apprised  by  the  indictment  of  the  nati 
ure  of  the  accusation  against  bim,  to  tlie 
end  that  he  may  prepare  his  defense,  and 
plead  the  judgment  as  a  bar  to  any  subse- 
quent prosecution  for  the  same  offense." 
Muitlpiication  of  authorities  will  be  unnec- 
essar}',  for  it  will  be  found  upon  examina- 
tion, in  this  state  and  elsewhere,  that 
while  the  general  rule  is  that  It  Is  sutticlenc 
to  state  the  substantive  elemputs  of  the 
crime  in  the  language  of  the  statutes  cre- 
ating the  offense,  y^t  in  cases  of  felony  the 
indictment  must  either  by  the  statutory 
description  or  by  other  apt  averment  so 
Identify  the  offense  as  to  meet  the  require- 
ments of  the  constitution.  As  we  have 
seen,  in  Morton  v.  People,  supra,  and 
Ijoehr  v.  People,  supra,  the  indictment 
was  sustained  upon  the  ground  that  it 
was  sufficiently  specific  and  certain  in  its 
description  of  the  offense  to  apprise  the 
defeiidantswithreasonablecertalnty  of  the 
"nature  and  cause  of  the  accusation 
against  him."  To  hold  that  these  counts 
were  sufficient  wonld  be  to  entirely  disre- 
gard the  rules  on  criminal  pleading,  and 
nullify  the  constitutional  provisions  beiore 
quoted. 

If,  however,  the  defendants  were  prop- 
erly put  upon  trial  under  this  indictment, 
we  are  of  ttie  opinion  that  fatal  error  has 
Intervened.  The  first,  second,  and  third 
connts  of  the  indictment  charge  presum- 
ably the  same  offense,  tbe  language  being 
varied  only  to  meet  the  varying  words  of 
thestatute,''falBe,"  "fraudulent, "or  "sim- 
ulated" issue.  The  offense  therein  rharged 
Is  the  issue  of  four  certificates  of  100  shares 
each  of  the  capital  stock  of  the  company. 
The  fourth  and  fifth  counts,  presumably 
for  the  same  offense,  with  varying  lan- 
guage, as  before  Indicated,  are  for  another 
and  distinct  issue  of  a  certificate  tor  349 
shares  of  such  capital  stock.  The  seventh 
and  eighth  counts  are  presumably  for  the 
same  act  and  offense  of  issuing  certificates 
aggregating  L250  shares  af  the  same  cap- 
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ital  stock,  and  which  must  bave  been 
made  up,  if  the  luaoes  mentioned  in  the 
other  counts  were  included,  of  still  other 
issnes  ol  such  stock.  So  that  we  bave  in 
this  Indictment  at  least  three  separate  and 
distinct  felonies  charged  as  having  been 
committed  by  the  defendants.  Concedlug, 
as  may  be  done,  that  the  offenses,  being 
of  the  same  nature,  might  be  Joined  in  the 
same  indictnieut,  unless  it  appeared  there- 
from that  they  were  separate  and  distinct 
offenses  In  fact  and  in  law,  the  defendants 
coald,  against  their  obiection,  be  put  upon 
trial  for  a  singlefelony  onl.v.  The  evidence 
Intruduced  by  the  prusecucion  tended  with 
more  or  less  pertinency  to  establish  ench  of 
the  three  felonies  charged.  At  the  conclu- 
sion of  the  people's  evidence  the  defend- 
ants moved  tbut  the  people  be  put  to  their 
electloD  as  to  which  alleged  felony  they 
would  proceed  on.  The  court  overruled 
the  motion,  and  a  general  verdict,  finding 
the  defendant  West  guilty  In  manner  and 
form  as  charged  in  the  indictment,  was 
returned.  Judgment  was  pronounced  on 
this  verdict.  The  evidence  wholly  falls  to 
show  that  the  three  separate  insues 
charged  were  parcels  of  the  same  act  or 
transaction,  either  in  time,  amount,  or 
circnmstances;  but  does  show  that  the 
certificates  issued  and  alleged  to  be  fraud- 
ulent were  "separate  and  independent  acts 
and  transactions,  having  no  necessary  or 
natural  connection  with  each  other.  The 
fonr  certificates  of  100  shares  each,  and 
alleg:ed  to  be  fraudulent,  were,  the  evi- 
dence shows.  Issued  January  8,  IStiS);  the 
one  mentioned  in  the  fourth  and  fifth 
counts,  for  849  shares,  was  Issued  April  12, 
18S9:  and,  if  other  shares  were  issued, 
covered  by  the  amount  of  Issue  nlleged  In 
the  seventh  and  eighth  counts,  they  were 
of  a  still  different  date.  The  general  rule 
is,  as  we  have  seen  when  two  offenses 
charged  form  part  of  one  transaction,  and 
are  of  the  same  nature,  the  prosecutor  will 
not  be  called  upon  to  elect  upon  which 
charge  he  will  proceed.  Mr.  Wharton,  in 
his  work  on  Criminal  Practice,  after  stat- 
ing that  cognate  offenses  may  be  joined  In 
separate  counts  In  the  same  indictment, 
says:  "Yet,  as  to  offenses  of  high  grade, 
in  all  states,  and  In  some  states  as  to  all 
offenses,  the  court  will  not  permit  more 
than  a  single  issue  to  go  to  the  jury,  and 
hence  will  require  an  election,  on  the  close 
of  the  prosecution's  case,  except  In  those 
cases  lu  which  offenses  are  so  blended  that 
it  Is  eminently  for  the  Jury  tb  determine 
which  count  it  is  that  the  evidence  fits." 
Sections  203,  294.  andcases  cited,  (8th  E6.) 
Such  election  will  not  be  required  when  the 
several  charges  in  the  indictment  relate  to 
the  same  transaction,  and  are  simple  va- 
riations or  modifications  of  the  same 
charge,  In  view  of  meeting  the  proof. 
Bailey  v.  State.  4  Ohio  Rt.  442.  This  is 
illustrated  in  Com.  v.  Webster.  5Cush. 
295.  where  the  defendant  was  charged 
with  the  murder  of  Ur.  Parkman;  the  in- 
dictment consisting  of  four  counts.  The 
first  alleged  the  criipe  was  committed  by 
stabbing;  the  second,  by  a  blow  with  a 
hammer;  the  third,  by  striking,  kicking, 
etc.:  and  the  fourth,  by  some  instru- 
ment or  means  to  the  Jurors  unknown. 
The  charge  was  for  killing  the  same  per- 


son,— thesamn  act  and  offense;  and  the 
averments  in  the  different  counts  were  but 
a  variation  in  alleging  the  manner  of  kill- 
ing, and  no  election  could  be  required.  80, 
also,  where  a  greater  offense  Includes  a. 
lesser,  or  the  offenses  are  so  iatimately 
connected  that  they  must  have  been  i>ar- 
cels  of  the  same  act,  as  illustrated  in  tlie 
cases  of  burglary  and  larceny,  murder  and 
manslaughter,  and  the  like.  But  where, 
for  the  purpose  of  proving  the  charge 
made  in  any  single  count  in  the  Indict- 
ment, evidence  is  introduced  tending  to 
prove  several  separate  and  distinct  of- 
fenses, "it  Is  the  duty  of  the  court,  on  mo- 
tion of  the  defendant,  before  he  is  put  on 
bis  defense,  to  require  the  prosecutor  to 
elect  upon  which  particular  transaction  be 
will  rely  for  conviction."  State  v.  Crim-  ' 
mlns,  31  Kan.  376;  McGregg  v.  State,  4 
Blackt.  101 ;  Lanergan  v.  People,  39  N.  Y. 
39;  1  Bish.Crlm.  Proc.  §  457;  Maxw.  Crim. 
Proc.  p.  516;  Rose.  Crim.  Ev.  pp.  231,  232; 
Archb.  Crim.  Pr.  p.  95,  note  1;  State  v.  Nel- 
son, 8  N.  H.  168.  In  Mayo  v.  State.  30 
Ala.  32,  after  citing  numerous  authorities, 
it  is  stated :  "The  principle  to  be  extract- 
ed from  these  authorities  is  that  the  court 
should  always  interpose,  either  by  quash- 
ing the  indictment  or  by  compelliug  an 
election,  where  an  attempt  is.  made,  as 
manifested  by  either  the  indictment  or  the 
evidence,  to  convict  the  accused  of  two  or 
more  offenses  growing  out  of  distinct  and 
separate  transactions;  but  should  never 
Interpose  in  either  mode  where  the  Joinder 
is  simply  dpsignedand  calculated  toadapt 
the  pleading  to  the  different  aspects  in 
which  the  evidence  on  the  trial  may  pre- 
sent a  single  transaction."  The  same 
rule.  In  substantially  the  same  language, 
has  been  announced  by  this  court  in  Good- 
hue V.  People,  94  111.  37,  where,  after  hold- 
ing the  rule  in  respect  to  misdemeanors,  It 
is  said:  "But  in  cases  of  felony  it  is  tlie 
right  of  the  accused,  If  he  demand  it,  that 
he  be  not  put  upon  trial  at  the  same  time 
for  more  than  one  offense,  except  in  cases 
where  the  several  offenses  are  respectively 
parts  of  the  same  transaction. "  See, 
also,  Lyons  v.  People.  68  111.  275.  Not 
only  did  the  court  err  In  refusing  to  com- 
pel the  prosecution  to  elect,  but  the  same 
error  was  carried  into  the  irstructions 
given  on  behalf  of  the  people.  The  jury  was 
permitted  by  the  Instructions  to  find  the 
defendants  guilty  of  Issuing  the  certlfl-. 
cates  for  100  shares  each,  and  numbered,  as 
the  evidence  shows,  .S2.  33,  34,  and  35,  but 
also  to  find  them  guilty  of  Issuing  the  cer- 
tificate for  349  shares  numbered  38.  and  al-- 
so  to  find  them  guilty  for  thelssuingcerclfl- 
cates  for  1,250  shares,  or  any  part  there- 
of, whether  they  were  the  same  as  those 
numbered  32,  33,  34,85,  and  38  or  others.  It 
is  insisted  that  the  defendant  Is  guilty, 
and  therefore  there  should  be  no  inter- 
ference with  this  Judgment.  We  are  not 
called  upon  to  express  any  opinion  upon 
this  subject.  It  might,  however,  be  said 
that  the  facts  submitted  in  respect  of  any 
one  of  these  transactions  might  properly 
be  left  to  the  determination  of  a  Jury.  If 
they  believed  one  set  of  facts.  It  would  be 
their  duty  to  convict;  and  if  they  gave 
credence  to  the  testimony  on  the  other 
side,  they  might  well  acquit.    But  in  any 
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erent  fho  forms  of  law  may  not  be  disre- 
garded. The  defendant  was  entitled  to  a 
fair  and  impartial  trial  under  tbe  law  of 
the  land.  Fur  theeprurs  indicated  tbe 
JDdgment  is  reversed,  and  the  caD8e  re- 
manded tor  lurtber  proceedings. 


Baltimore  &  O.  &  C.  B.  Co.  ▼.  Ilunois 

.  Cent.  B.  Co.i 
(Supreme  Court  of  KUiuHa.    Haroti  80, 1891.) 
Landlobo  and  TssAirr  —  Estoppbl  —  PoECiBia 
Entkt  and  Detaineb. 
1.  A  lease  of  land  for  five  ^ears  proTided 
that  if  the  lessee  during  that  time  elected   to 
tease  certain  other  land  in  perpetuity  he  might 
do  so.    The  lessee  notified  tbe  lessor  during  said 
time  that  it  elected  to  lease  in  perpetuity  certain 
'  land  not  menUoned  in  the  lease,  but  no  lease  of 
piaoh  land  was  made.    Meld,  that  at  the  termina- 
tion of  said  five  years  the  lessee  became  a  ten- 
ant from  year  to  year,  since!  its  notice  did  not 
comply  with  the  terms  of  the  lease. 

■».  In  an  action  of  forcible  detainer  by  the 
lessor  the  fact  Uiat  its  president  stated  on  receipt 
of  the  notice  that  it  was  all  right  constitutes  no 
defense,  since  an  estoppel  in  pais  affecting  land 
can  only  be  made  available  in  equity. 

Appeal  from  appellate  conrt,  first  dis- 
trict. 

This  was  an  action  of  forcible  detainer, 
brought  by  the  IIIIdoIb  Central  Railroad 
Company  against  tbe  Baltimore  &  Ohio  & 
Chicago  Railroad  Company  January  6, 
1885,  to  recover  possessiun  of  certain 
freight  station  grounds  in  Chicago,  which 
bad  been  demised  by  tbe  plaintiff  to  the 
defendant  In  1874.  The  case  was  tried 
twice.  Tbe  first  trial,  which  occurred  in 
July,  1886,  before  one  of  tbe  Judges  with- 
out the  intervention  of  a  jury,  resulted  in 
a  decision  in  favor  of  the  defendant.  On 
appeal,  the  judgment  was  reversed  by  the 
appellate  court,  and  tbe  case  remanded  for 
a  new  trial.  Tbe  opinion  is  reported  in  23 
III.  App.  531-552.  At  the  second  trial, 
which  occurred  In  April,  1889,  before  the 
court  without  a  jury,  tbe  issues  were  de- 
cided in  favor  of  the  plaiotlff.  Judgment 
was  entered  upon  that  finding,  and  the 
Judgment  was  affirmed  by  the  appellate 
court.    Defendant  appeals. 

John  N.Jewett  and  Smith  &  Harlan,  for 
appellant.  B.  F.  Ayer  and  W.  C.  Goudjr^ 
for  appellee. 

Bakrr,  J.  In  the  brief  and  argument 
of  appellant  it  Is  said:  "The  substance  of 
the  controlling  provisions  of  the  lease  and 
contract  Is  that  tbe  Illinois  Central  Com- 
pany agreed  to  furnish  the  Baltimore 
Company  with  permanent  freight  station 
grounds  aud  other  terminal  facilities  if 
within  the  term  of  five  years  preceding 
November  1,1879,  the  Baltimore  so  elected, 
in  connection  with  an  election  to  continue 
permanently  the  use  of  the  Illinois  Central 
tracks  and  right  of  way  from  the  junction 
to. and  into  Chicago.  Tbe  failure  on  the 
part  of  the  Illinois  Central  Company  to 
furnish  the  permanent  freight  station 
grounds,  by  the  very  terms  of  the  agree- 
ment, gave  to  tbe  Baltimore  Company  the 
right  to  continue  In  the  use  and  possession 
of  the  freight  station  grounds  described 


'  'Beported  by  Louis  Boisot,  Jr.,  Bs^.,  of  the 
Chicago  bar. 


in  tbe  lease,  and  which  are  here  In  contro- 
ver8y,untll  tbe  possession  of  other  grounds 
should,  at  least,  be  tendered.  This  abso- 
lute right  of  the  Baltimore  Company  to 
permanent  freight  staticm grounds — either 
tbe  ones  described  in  the  lease  or  new  ones 
— was  contingent  only  upon  the  election 
of  the  Baltimore  Company  and  notice 
thereof  in  writing. "  Tbe  assumption  that 
tbe  contract  and  lease  bound  appellee  ab- 
solutely to  provide  appellant  with  perma- 
nent freight  station  grounds  dependent 
only  upon  an  election  by  the  latter,  and 
notice  of  such  election  prior  to  November 
1, 1879,  to  lease  permanent  freight  station 
grounds,  is  not  justified  by  tbe  terras  of 
these  instrnments.  The  grounds  which 
by  the  agreement  appellant  might  elect 
to  talce  in  perpetuity  were  to  be  grounds 
upon  the  lake  front,  and  tbe  right  was  de- 
pendent upon  two  conditions:  Flrat,  the 
exercise  of  the  right  of  election,  and  notice 
thereof  within  tbe  time  limited;  and,  sm:- 
ond,  the  legal  ability  of  appellee  to  inclose 
and  fill  and  give  possession  of  such  grounds 
on  tbe  lake  front.  In  this  action  underthe 
statute  of  forcible  entry  and  detainer,  the 
Judgment  of  the  trial  court  and  judgment 
of  affirmance  in  tbe  appellate  court  bare 
conclusively  settled  all  questions  of  tact 
in  favor  of  appellee.  Tbe  facts  of  tbe  case 
as  found  by  the  courts  below  are  clearly 
indicated,  not  only  by  the  judgments 
whicb  they  rendered,  but  by  tbe  state- 
ments of  facts  contained  in  tbe  written 
propositions,  which  tbe  trial  court  held  to 
be  applicable  in  the  decision  of  the  case. 
We  must  assume,  then,  the  facts  of  the 
case  to  be  that  the  term  "lake  front," 
used  in  the  articles  of  agreement  of  July  27, 
1874,  had  acquired  at  that  time  in  Chicago, 
by  popular  usage,  a  known  local  mean- 
ing, signifying  that  portion  of  the  lake 
shore  extending  from  Randolph  street  to 
Park  Row,  and  the  submerged  lands  im/- 
mediately  adjacent  to  the  lake  shore; 
that  the  parties  to  the  said  articles  of 
agreement  were  aware  of  that  local  mean- 
ing, and  understood  the  term  "lake 
front, "  as  used  in  said  articles  of  agree- 
ment, in  that  SKnse;  that  the  freight  sta- 
tion grounds  described  in  the  draft  lease 
which  accompanied  the  notice  of  election 
dated  October  28, 1879,  are  not  a  part  of 
the  land  or  ground  specified  In  the  articles 
of  agreement;  that  the  parties  attempted 
to  select  ground  other  than  that  contem- 
plated by  the  agreement  of  July  27, 1874, 
for  permanent  freight  ststion  grounds, 
and  appellant  gave  notice  of  Its  election  to 
take  such  new  ground  in  perpetuity ;  that 
no  completed  agreement  was  made  be- 
tween the  parties  to  make  and  accept  a 
lease  of  tbe  grounds  specified  in  such  no- 
tice; that  no  contract  therefor  was  ever 
actually  concluded;  and  that  there  was 
never  any  reciprocal  and  definite  assent 
of  both  parties  to  the  same  set  of  terms. 
At  the  time  the  contract  and  lease  were 
made,  in  1874,  tbe  Illinois  Central  Rail- 
road Company  was  claiming  tbe  owner- 
ship of  the  submerged  lauds  lylngbetween 
Randolph  street  and  Park  Row,  and  ex- 
tending about  a  mile  into  the  lake,  and 
was  expecting  to  inclose  and  fill  up  sucb 
lands  ready  for  occupancy.  It  was,  how- 
ever, at  that  time  restrained  by  an  injunc- 
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tioD  of  tbe  United  States  circuit  court  and 
an  order  of  the  war  department  from  so 
doing.  The  lease  demined  to  appellant 
for  freight  station  grounds  the  premises 
here  in  controversy  lor  a  term  to  expire 
on  Marcli  1, 1879.  The  lease  also  provided 
"that  it  the  second  party  elects  to  lease 
freight  station  grounds  in  perpetuity  of 
the  first  party,  as  specified  in  certain  ar. 
tides  of  agreement  between  said  parties, 
bearing  date  tbe  27th  day  of  July.  1874. 
and  shall  give  notice  to  the  first  party  as 
therein  provided,  then  the  first  party 
agrees  to  extend  this  lease  for  a  further 
term  on  the  same  conditions,  or  furnish 
the  second  party  a  lease  of  other  as  suita- 
ble ground  for  its  f reigh t  buslnesd,  upon 
terms  to  be  agreed  upon,  until  tbe  first 
party  deli  ver«  to  the  second  party  the  pos- 
session of  tbe  ground  so  leased  in  perpe- 
tuity or  Is  prevented  from  so  'doing,  as 
specified  in  said  articles  of  agreement." 
The  contract,  of  even'  date,  provided: 
"And  the  said  party  of  the  second  part 
shall  have  the  above-mentioned  right  to 
run  its  cars,  engines,  and  trains,  under  tbe 
obligations  herein  expressed,  in  perpetuity, 
if  within  said  term  of  five  years  it  shall  so 
elect,  and  shall  also  elect  to  lease  the 
freight  station  grounds  hereinafter  named 
ol  the  first  party  in  perpetuity,  and  shall 
notify  said  party  of  the  first  part  of  such 
election  in  writing. "  And  said  contract 
also  provided:  "Should  tbe  second  party 
elect  to  lease  permanent  freight  station 
grounds  upon  the  lake  front,  the  first 
party  agrees  to  Inclose  and  fill  the  same 
ready  for  occupancy,  to  an  extent  and  in  a 
manner  to  be  agreed  upon  between  tbe 
parties.  If  the  first  party  shall  be  pre- 
vented by  legal  proceedings  from  inclosing 
and  filling  the  said  grounds  before  No- 
vember 1,1879,  then  the  arrangement  here- 
in between  the  parties  hereto  shall  be  con- 
tinued for  another  term  of  Qve  years,  or 
for  sacli  portion  thereof  as  may  be  neces- 
sary toenablethe  party  of  the  first  part  to 
obtain  legal  title  to,  and  to  incloseand  till, 
the  ground  aforesaid.  Should  tbe  party 
of  the  first  part  be  unable  to  secure  the 
legal  title  before  the  expiration  of  three 
years  from  November  1,1879,  or  should  the 
second  party  be  unable  to  obtain  conven- 
ient and  proper  access  to  said  permanent 
freight  grounds,  then,  in  either  case,  tbe 
party  of  the  second  part  shall  have  the 
right  to  select  other  freight  grounds,  not 
owned  or  claimed  by  the  Illinois  Central 
Railroad  Company."  At  the  time  of  the 
negotiations  between  the  partlen  in  the 
fail  of  1879.  the  status  in  respect  to  tbe  sub- 
merged  lands  between  Randolph  street 
and  Park  Row  was  substantially  tbe  same 
that  it  had  been  in  1874.  The  Illinois  Cen- 
tral Company  was  still  prohibited  by  the 
injunction  and  by  the  order  of  the  secre- 
tary of  war  from  inclosing  and  BUing  said 
grounds.  In  that  condition  of  affairs  said 
company  offered  to  appellant  for  perma- 
nent fright  station  grounds  the  lands  ly- 
ing east  of  the  premises  in  controversy, 
and  all  of  which  were  north  of  the  south 
line  of  Randolph  street  produced,  except 
a  strip  of  unequal  width,  which  was  neces- 
sary tor  an  approach,  connecting  the 
freight  station  grounds  on  the  north  with 
tbe  main  railroad  tracks  ou  the  south. 


One  of  tbe  contentions  of  appellant  is 
that  tbe  term  "lake  front"  meant  simply 
land  on  orln  tbe  neighborhood  of  the  lake 
shore;  that  it  bad  no  technical, prescribed 
meaning,  designating  a  portion  of  the 
land  on  the  lake  front  included  between 
certain  northern  and  southern  boundaries ; 
that  the  contract  did  not  necessarily  and 
exclusively  mean  land  under  water;  that, 
whatever  the  meaning  usage  bad  given  to 
the  term  "  lake  front, "  the  acts  of  the  par- 
ties themselves  should  be  looked  to  in  or- 
der to  discover  what  was  the  meaning  of 
the  term  "upon  the  lake  front;"  and  that 
when  appellee  offered  and  appellant  agreed 
to'take  the  lands  which  were  in  the  fall  of 
1879  dexignated  for  permanent  freight  sta- 
tion grounds,  the  parties  construed  for 
themselves  the  clause  now  in  dispute.  It 
is  said  in  argument:  "The  primary  sub- 
]ect-matter  before  the  parties  was  theloca- 
tion  of  land  under  the  old,  not  the  making 
of  a  new,  contract."  It  would  seem  that 
this  Is  a  begging  of  the  questions  at  isBue^ 
At  the  time  indicated  certain  specific 
grounds  were  agreed  upon,  but  the  design 
nation  of  such  grounds  was  not  necessari- 
ly referable  to  an  intended  selection  under 
the  terms  of  the  articles  of  agreement  of 
1874.  The  claim  of  appellee  is  that  in 
1879  it  was  not  in  the  power  of  tbe  Illinois 
Central  Company  to  fnmlsb  the  ground 
intended  by  tbe  contract  of  1874,  and  not 
in  the  power  of  tbe  Baltimore  Company 
to  occupy  it,  and  that  these  facts  were 
known  to  and  recognized  by  the  officers 
of  both  companies.  In  view  of  this  claim, 
it  is  quite  reasonable  to  suppose  that  the 
selection  of  specific  grounds  in  1879  was  in 
furtherance  of  a  mutual  intention  existing 
In  tbe  officers  of  both  parties  to  abandon 
tbe  grounds  pointed  out  by  the  contract 
of  1874  for  permanent  freight  station 
grounds,  and  enter  into  a  new  contract 
and  lease  for  other  and  different  freight 
station  grounds.  B  n  t  a  f ur ther  discussion 
of  this  matter  would  be  useless,  tor,  as  we 
have  already  seen, it  has  been  conclusively 
determined  by  the  judgments  of  the  courts 
below  that  both  parties  to  the  articles  of 
agreement  of  1874  understood  the  expres. 
sion  "lakefront,''as  used  in  their  contract, 
in  the  sense  of  signifying  and  meaning 
"that  portion  of  the  lake  shore  extending 
from  Randolph  street  to  Park  Row,  and 
the  submerged  landslmmediately  adjacent 
to  the  lake  shore. "  The  words  and  terms 
used  in  thecontractof  1874  mean  just  what 
the  parties  mutually  understood  and  in- 
tended them  to  mean  when  they  executed 
such  contract.  This  being  so,  and  both 
lease  and  articles  of  agreement  being  in- 
struments under  seal,  it  is  not  competent, 
either  at  common  law  or  under  the  law  of 
this  state,  to  modify  or  change  them  by 
proof  of  a  subsequent  parol  understanding 
or  agreement.  Chapman  v.  McGrew,  20 
111.  101;  Hume  v.  Taylor.  63  111.  43;  Witt- 
ner  v.  Ellison,  72  III.  301;  Bamett  v. 
Barnes,  73  III.  216;  Loach  v.  Farnum,  90 
m.  368.  This  would  exclude  any  theory 
that  the  parties  by  their  conduct  in  1879 
and  thereafter  gave  any  anthorltative  in- 
terpretation to  the  clause  now  in  dispute. 

The  first  paragraph  of  tbe  notice  of  Oc- 
tober 23, 1879,  if  that  bad  been  all,  would, 
bave  been  a  sufficient  and  valid  notice  at 
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election  under  the  contract  of  1874.  The 
Bubseqaent  paragraphs  and  postscript 
and  draft  of  lease  referred  tu  therein  neces- 
sarily limit  and  qualify  said  fii-st  para- 
graph, and  confine  the  election  of  appel- 
lant to  the  premises  described  lasaid  draft 
of  lease.  It  is  claimed  that  construction 
should  be  Kiven  wliich  would  accord  with 
the  intent  to  perpetuate  the  contract,  and 
that  would  uphold,  rather  than  destroy; 
that  the  subsequent  paragraph  of  the  no- 
tice and  the  draft  of  lease  were  but  anper- 
fluouB,  and  should  be  eliminated  as  siir. 
plosage.  It  is  not  perceived  upon  what 
principle  matter  which  is  relevant  and 
material  can  be  rejected  as  meresurplusage. 
The  relevancy  and  materiality  of  that 
which  is  sought  to  be  left  ontof  considera- 
tlon  Is  readily  perceived  when  reference  Is 
bad  to  the  fact  that  prior  to  the  notice 
the  parties  had  agreed  upon  permanent 
freight  station  grounds  which  were  out- 
side of  the  lands  included  in  the  articles  of 
agreement  of  1S74.  As  is  well  suggested 
by  counsel,  the  Baltimore  Company,  alter 
giving  the  notice,  could  not  have  been 
compelled  to  accept  any  grounds  except 
those  described  in  the  draft  of  lease;  and, 
as  the  obligation  must  be  mutual,  the  Illi- 
Dois  Central  Company  could  not  be  com- 
pelled  to  furnish  any  grounds  other  than 
those  described  in  theform  of  lease  submit- 
ted. It  is  suggested  that  this  is  to  receive 
the  attendant  facte  and  circumstances 
and  proof  of  -the  proposed  lease  for  the 
purpose  of  invalidating  the  notice,  and 
to  exclude  from  conKideratiou  the  fact 
that  the  notice  was  given  and  received  as 
a  notice  under  the  contract  for  the  pur- 
pose of  perpetuating  it.  The  effect,  upon 
that  theory,  would  be  to  change  by  parol 
the  terms  of  the  contract  under  seal ;  and 
thlK  as  we  have  seen  cannot,  nnder  the  fre- 
qnently  declared  law  of  this  state,  be  dune. 
It  was  no  doub''  intended  by  the  notice  to 
preserve  the  right  of  the  Baltimore  Com- 
pany to  run  it  cars,  engines,  and  trains  in 
perpetuity  upon  the  tracks  of  the  Illinois 
Central  Company;  but  this  could  not  be 
done  under  the  contract  of  1874  without 
at  the  same  time  electing  to  lease  in  per- 
petuity the  freight  station  grounds  named 
in  said  contract,  and  it  has  t>eea  authori- 
tatively decided  by  the  courts  below  that 
the  notice  of  election  was  for  lands  which 
are  not  those  named  in  said  contract. 

It  appears  from  the  rulings  of  the  trial 
court  upon  the  written  propositions  sub- 
mitted to  it  that  that  court  found  the  fact 
to  be  that  the  parties  agreed  upon  the  se- 
lection of  certain  land  for  permanent 
freight  grounds  for  appellant  which  were 
different  from  the  grounds  specified  in  the 
articles  of  agreement  of  IR74,  but  that  the 
parties  disagreed  upon  the  terms  of  a 
lease  therefor,  and  that  no  contract  In  re- 
spect tu  the  same  was  ever  actually  con- 
cluded. Even  if  a  lease  of  the  newly-select^ 
«d  freight  grounds  had  been  duly  executed 
by  the  parties,  such  lease  would  not, 
without  an  agreement  or  stipulation  to 
that  effect,  have  extended  the  lease  of  1t{74 
for  a  further  term,  and  until  possession 
was  delivered  or  tendered  of  the  perma- 
nent freicxht  station  grounds  so  leased, 
nor  have  carried  with  it,  under  the  circum- 
stances stated,  to  the  lessee  a  legal  right 


to  demand  an  extensiun  of  the  original 
term  demised  by  the  lease  of  1S74;  and 
this,  because  the  obligation  to  extend  tlie 
term  of  the  original  lease  as  dependent, 
as  a  condition  precedent,  upon  the  elec- 
tion by  appellant  to  lease  grounds  speci- 
fied in  the  articles  of  agreement  for  perma- 
nent freight  grounds,  and  the  griving  of 
notice  thereof  Is  provided  for  In  said  arti- 
cles. It  is  claimed  that  the  effect  of  the 
notice  of  election,  without  any  new  lease 
or  contract,  was  to  continue  in  force  the 
existing  covenants  between  the  parties. 
The  covenant  in  the  lease  of  1K74  toextend 
that  lease  for  a  further  term,  or  furnish 
appellant  other  suitable  grounds  for  its 
freight  business  until  possession  was  de- 
livered of  freight  grounds  leased  in  perpe- 
tuity, is  expressly  made  subject  to  the  con- 
dition precedent  that  appellant  first  elects 
to  lease  freight  station  grounds  in  perpe- 
tuity, as  specified  in  the  articles  of  agree- 
ment, and  gives  notice  thereof,  as  provid- 
ed therein;  and  the  roveu ants  for  exten- 
sion in  the  articles  of  agreement  are  upon 
like  condition,  that  appellant  "elects  to 
lease  permanent  freight  grounds  upon  the 
lake  front, "and  are  for  the expreiis  pur- 
pose of  enabling  appellee  "to  obtain  a  le- 
g^  title  to  and  to  indose  and  fill  the 
gronnd  aforesaid. "  From  the  findings  of 
tact  as  found  in  this  record  it  would  seem 
that  the  contingencies  in  which  the  cove- 
nants for  an  extension  of  the  old  lease 
were  to  take  effect  have  never  arifien. 

At  the  trial  the  court  held  as  a  proposi- 
tion of  law  applicable  in  the  decision  of 
the  case,  in  sutratance,  that  appellee  is  not 
estopped  on  equitable  grounds  or  by  mat- 
ter ia  pais  from  insisting  upon  the  fact 
that  the  premises  referred  tu  in  the  notice 
of  October  23.  IK79,  were  not  the  premises 
which  appellant  had  the  right  to  elect  to 
lease  in  perpetuity  under  the  provisions 
of  the  lease  iind  articles  of  agreement  uf 
July  27, 1874;  and  refused  tu  hold  a  prop- 
osition tu  the  effect  that  If  said  notice  of 
election  was  served  prior  to  November  1, 
1879,  and  no  objection  thereto  was  wade, 
but  that  the  president  of  appellee  stated 
tu  the  superintendent  of  appellant,  who 
had  served  the  notice,  after  the  receipt 
thereof,  on  October  31, 187S.  that  he  bad 
received  the  said  notice,  and  that  it  was 
the  notice  of  election  of  the  Baltimore  & 
Ohio  &  Chicago  Railroad  Cuinpauy  to 
run  its  trains  and  occupy  the  freight 
grounds  in  perpetuity,  and  that  it  was  all 
right,  then  app^lee  Is  precluded  from 
making  any  objections  to  said  notice  of 
election  or  the  form  thereof  on  the  ground 
that  said  notice  referred  tugrounds.which 
are  situate  in  part  north  of  Randolph 
street,  or  to  grounds  which  are  not  up- 
on "lake  front."  It  is  plain  that  If.  upon 
the  theory  of  an  equitable  estoppel,  ap- 
pellee is  precluded  from  claiming  the  no- 
tice in  question  was  not  such  a  notice  of 
election  asis  required  by  the  lease  and  con- 
tract of  1874,  then  such  estoppel,  if  appel- 
lee persisted  in  Its  refusal  to  deliver  pos- 
session of  the  new  freight  station  grounds 
selected,  would  work  the  result  that  the 
lease  of  1874  would  vest  appellant  with 
the  right  to  bold  perpetual  puBsefwion  of 
the  premises  thereby  demised,  and  virtual- 
ly convert  said  lease  Into  a  lease  in  perpe- 


Digitized  by 


Google 


m.) 


WALKER  V.  ALEXANDER. 


41 


tulty.  It  !b  the  well-settled  law  oftliis 
state  tbat  ratoppelB  in  pais  affecting 
permaneot  intereats  in  land  can  only 
be  made  available  In  courts  of  chancery, 
and  cannot  >>e  rendered  efScacious  as  a 
means  cf  '.efense  in  an  action  ot  eject- 
ment, orfurcibleentry  and  detainer,  or  for- 
cible detainer.  St.  Louis  Nat.  Stock-Yards 
V.  WiKRins  Ferry  Co.,  102  111.514,112  111. 
384;  Wlnslow  v.  Cooper,  104  111.  236;  Blake 
V.  Fash,  44  111.  302;  Mills  v.  Graves,  88  111. 
466;  Wales  v.  Bogne,  81  III.  464.  Our  con- 
clusions, then,  are  that  the  notice  of  Octo- 
ber 23,  1879,  was  not  a  valid  and  sufficient 
exercise  of  the  right  of  election  given  by 
the  lease  and  contract  of  1874;  that  from 
and  after  November  1, 1879,  appellant  be- 
came and  was  a  t^ant  from  year  to  year 
of  the  premises  here  in  controversy;  that 
by  the  notice  of  May  17,  IS84,  to  quit  and 
deliver  up  possession  on  or  before  Novem- 
ber 1,  18S4.  the  tenancy  was  terminated 
at  the  latterdate;  and  that  thereafter  ap- 
pellant had  no  legal  right  to  the  posses- 
sion of  said  premises.  The  12  written 
propositions  of  law  that  were  submitted 
by  appellee  to  the  trial  court  and  held  by 
that  court  were  in  conformity  with  the 
views  of  the  law  herein  expressed,  and  we 
find  no  error  therein.  The  trial  court 
was,  perhaps,  not  strictly  aecurato  in  all 
of  its  rulings  upon  the  propositions  offered 
hy  appellant,  but  we  find  no  substantial 
error  in  such  rulings  that  would  or  could 
change  the  result  reached.  The  judgment 
of  the  appellate  court  la  affirmed. 


(Ue  IlL  550) 

Walkrb  et  al.  v.  Albxander.i 
{Supreme  Cowrt  of  Illinois.    March  80,  1891.) 

APPEAI. — JUBISDICnON   OF  SCPXEHIE  CoURT — CON- 
TRA0T8 — ISSTRDOnoNS — LIMITATIONS. 

1.  The  limitatiOQ  on  the  power  of  the  supreme 
coort  to  review  decisions  of  the  appellate  courts 
on  questions  ot  fact  applies  to  decisions  on  claims 
filed  in  tbe  probate  courts  against  estates  of  de- 
ceased persona  baaed  upon  strictly  legal  causes  of 
action. 

8.  In  a  suit  to  recover  for  services  in  taking 
care  of  tbe  i>arents  of  defendants'  intestate  nnder 
an  oral  contract  to  pay  $1,000  a  year  tberefor, 
where  it  appears  that  plaintiff  oeased  to  teach 
music  in  order  to  render  such  services,  evidence 
of  the  value  of  her  services  as  a  musio  teacher  is 
admissible  for  the  purpose  of  answering  the  claim 
that  the  alleged  contract  was  an  unreasonable 
one. 

3.  An  instruction  in  such  suit  that  if  defend- 
ants' Intestate  agreed  with  plaintiff  to  pay  her 
certain  sums  if  she  would  take  care  of  his  par- 
ents, ttiat  would  be  a  lawful  agreement,  and  that 
if  plaintiff  rendered  such  services  she  would 
have  a  right  to  collect  therefor,  is  not  erroneous, 
though  it  does  not  refer  to  the  statute  of  limita- 
tions, which  has  been  pleaded  in  defense. 

4.  Where  the  evidence  shows  that  the  intes- 
tate made  payments  to  plaintiff  within  live  years 
of  the  filing  of  her  claim,  telling  her  to  give  him 
credit  tberefor,  and  that  would  keep  the  contract 
alive,  and  that  shortly  befure  his  death  he  told 
her  to  figure  up  their  account  as  he  wanted  to 
pay  it  up,  it  is  not  reversible  error  to  refuse  to 
Instruct  the  jury  that  if  they  believe  from  the 
evidence  that  defendants*  intestate  requested 
plaintiff  to  look  up  her  account  under  said  al- 
leged contract,  and  that  he  desired  to  make  a  set- 
tlement, and  that  snob  statement  preceded  any 

'Reported  by  Iionla  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


offer  of  payment  so  made,  and  that  payment  was 
not  to  be  made  until  after  snob  account  should 
be  adjusted,  such  offer  would  not  remove  the  bar 
of  the  statute  of  limitations  to  tbe  said  plaintiff's 
claim,  or  to  so  much  of  said  claim  as  matured 
more  than  five  years  prior  to  the  filing  of  her 
said  account  in  the  probate  court. 

Appeal  from  appellate  court,  first  dis- 
trlct. 

A.  J.  Eddy,  for  appellants.  Cr&tty 
Bros.  &  Asbcraft,  for  appellee 

Barer,  J.  On  April  15, 1887,  Serotia  A. 
Alexander,  the  appellee,  filed  in  the  pro- 
bate conrt  of  Cook  county  a  claim  against 
the  estate  of  Elijah  S.  Alexander,  the  in- 
testate of  appellants.  Such  proceedings 
were  had  in  the  probate  court  as  that  the 
claim  was  allowed  to  the  extent  of  f 9,500. 
The  now  appellee,  not  being  content  with 
the  auNjunt  thus  allowed  her,  appealed 
to  the  circuit  court,  where  there  was  a  jury 
trial,  and  a  verdict  in  her  favor  for  a  very 
mnch  larger  sum  ;  and,  a  remittitur  hav- 
ing first  been  entered,  a  judgment  for  her, 
and  against  the  estate,  for  f  26,847.  On  ap- 
peul  to  the  appellate  court  of  the  first  dis- 
trict, that  judgment  was  affirmed;  and 
tbe  object  of  the  present  appeal  is  to  re- 
verse such  judgment  of  affirmance. 

The  claim  is  for  «18,000  for  18  years  of 
services  and  labor  of  appellee  in  nursing 
and  caring  for  Willard  H.  Alexander  and 
Eunice  L.  Alexander,  parents  of  the  de- 
ceased, residing  at  Brattleboro,  Vt.,  un. 
der  a  special  contract  with  the  deceased, 
and  at  his  request,  and  for  interest  there- 
on. When  originally  filed,  the  claim  in- 
cluded another  item,  bnt  appellee  filed  a 
disclaimer  and  took  a  nonsuit  as  to  said 
last-mentioned  item  in  the  trial  court,  and 
it  is  now  eliminated  from  the  case.  The 
briefs  and  arguments  that  have  been  filed 
in  this  court  appear  to  be  substantially 
those  that  were  filed  in  tbe  appellate 
court,  and  are  largely  devoted  to  the  dis-- 
cussion  of  questions  of  fact,  and  mixed 
questions  of  law  and  fact.  The  rule  that 
we  are  not  permitted  to  review,  in  certain 
classes  of  cases,  on  appeals  from  or  writs  of 
error  to  the  appellatecourts,  the  decisions 
of  those  courts  upon  controverted  ques- 
tions of  fact,  has  application  to  the  mat- 
ter of  claims  based  upon  strictly  legal 
causes  of  action,  exhibited  in  the  county 
and  probate  courts,  ngalnst  the  estates  of 
deceased  persons.  Hobbs  ▼.  Ferguson's 
Estate,  100  III.  282;  Bank  v.  Bomman, 
124  111.  200, 16  N.  E.  Rep.  210.  In  this  suit, 
therefore,  the  judgment  of  the  appellate 
court  is  final,  both  in  respect  to  the  prin- 
cipal or  ultimate  facts  upon  which  tbe 
right  of  recovery  is  claimed  or  ground  of 
defense  is  based,  and  in  respect  to  the  evl- 
dentiory  and  subordinate  facts  which  are 
mere  evidence  of  such  principal  facts. 
Packet  Co.  v.  Gattman,  127  111.598,20  N. 
E.  Rep.  662;  Bridge  Co.  v.  Commissioners, 
101  III.  518;  Fitch  V.  Johnson,  104  Til.  118; 
Edgerton  v.  Weaver,  105  111.  43.  It  fol- 
lows, then,  that,  so  far  as  regards  the 
principal  point  urged  by  appellants,  tbe 
evidence  is  legally  insufficient  to  support 
the  judgment  recovered.  We  are  preclud- 
ed by  tbe  statute  from  examining  the  evi- 
dence for  the  purpose  of  determining 
whether  or  nut  such  claim  is  well  foauded. 
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American  Exchange  Nat.  Bank  v.  Chicp^ 
Nat.  Bank,  181  111.  647,  22  N.  E.  Rep.  .623. 

The  facts  of  tbe  case,  as  settled  In  the 
conrtB  below,  are  that  appellee  was  the 
only  Bister  of  the  deceased,  and  a  teacher 
of  both  vocal  and  instrumental masic, and 
had  prepared  berseit  lor  such  profession 
by  about  12  years  of  dtudy  aud  practice. 
■Prior  to  the  breaking  ont  of  the  war  of 
the  Rebellion  she  was  engaged  in  teaching 
music  in  a  college  in  Virginia,  and  was  re- 
ceiving a  salary  of  91,000  a  year,  besides 
ber  board;  but  on  the  happening  of  that 
event  sbe  went  to  Boston,  and  was  there 
employed  in  her  profession,  and  deriving 
large  emoluments  from  ber  services,  untli 
Jiine,  18(37.  Willard  H.  Alexander  and  Eu- 
nice L.  Alexander,  father  and  mother  of 
appellee  and  thedeceased,  were  somewhat 
aged  persons,  in  humble  circumstances, 
and  residing  at  Brattleboro,  Vt.  Tbe 
mother  had  been  an  invalid  for  yeai'S,und 
in  tbe  winter  of  1867  had  a  severe  sickness, 
from  which  sbe  did  not  readily  recover, 
and  la  te  in  the  spring  had  a  relapse.  The 
deceased  was  a  resident  of  Chicago,  where 
tor  some  considerable  time  he  had  been 
successfully  engaged  in  business.  In  said 
June,  1867,  both  brother  and  sister  were 
called  to  Brattleboro  by  the  illness  of 
their  mother.  The  deceased  insisted  that 
his  sister  should  give  up  teaching  music, 
and  stay  home  and  take  care  of  the  father 
and  mother.  She  obJect«d  that  it  would 
be  virtually  a  state's  prison  life  for  her: 
that  she  enjoyed  her  profession,  and  did 
not  like  to  give  It  up;  and  that  she  had 
$1,000  a  year  salary,  and  her  board  when 
she  was  south,  and  was  then  doing  still 
better.  He  urged  that  she  might  as  well 
work  tor  him  as  any  one  else;  that  he 
wanted  to  feel  easy  in  his  mind  about  his 
parents:  that  it  made  no  difference  what 
she  could  earn  at  her  profession,  and  that 
he  would  pay  lier  more  than  sbe  could  so 
earn ;  and  that  be  was  earning  enough 
money,  and  could  afford  to  pay  ber.  She 
floaily  yielded  to  his  persuasions,  and 
stayed  with  their  father  and  mother  upon 
the  terms  agreed  upon,  and  remained 
there,  faithfully  performing  tbe  duties  thus 
undertaken,  until  the  death  of  her  brother, 
the  intestate,  in  February.  1886.  Two  of 
the  special  findings  of  tact  by  the  jury  are 
astoliows:  "  We,  the  Jury,  find  that  said 
Elijah  S.  Alexander  made  a  special  con- 
tract with  Serotia  Alexander  to  stay  with 
and  care  for  her  father  and  mother;"  and, 
"  We  find  from  the  evidence  that  tbe  agree- 
ment between  Elijab  S.  Alexander  and  the 
claimant  was  substantially  lor  the  pay- 
ment of  f  1,000  annually  for  her  services  In 
caring  for  her  father  and  mother. "  Dur- 
ing the  18  years  following  the  making  of 
the  contract  the  deceased  usually  visited 
his  parents  onci;  a  year,  though  on  one  oc- 
casion he  was  absent  2  years  or  more.  Un 
one  occasion,  soon  after  the  contract  was 
made,  he  asked  his  sister  how  much  mon- 
ey she  wanted,  and  she  told  him  sbe  had 
little  use  for  money .  that  she  did  not  go 
anywhere;  had  no  chance  to  spend  mon- 
ey; that  she  preferred  to  have  him  keep 
themoney  in  his  hands,  as  she  would  have 
to  invest  it  somewhere,  and  she  felt  safer 
to  have  it  with  him  than  anywhere  else. 
H«  assented  to  tbe  suggestion,  and  agreed 


to  pay  her  Interest.  At  tbe  times  of  his 
visits  he  paid  bis  sister  am  all  sums  of  mon- 
ey, varying  from  f20  to  flOO.and  amount- 
ing in  tbe  aggregate  to  $770;  and  on  the 
occasions  of  such  payments  was  in  the 
habit  of  saying  to  ber,  "  Pass  this  tu  my 
credit, and  it  willkeep  oarcontract  alive." 
At  one  time  somethingwas  said  about  his 
giving  her  his  note,  but  he  said  there  was 
no  necessity  for  it;  that  the  account  was 
just  as  good,  as  long  as  be  kept  it  alive, 
and  if  she  gave  him  credit  it  would  be  just 
as  well  as  it  would  be  to  have  a  note. 
The  last  payment  he  made  to  her  was  in 
April,  1885.  Hubsequently,  in  the  summer 
of  IfSS,  he  was  at  Brattleboro,  to  attend 
the  funeral  of  a  deceased  brother;  and  one 
of  the  special  findings  of  the  jury  Is  that 
be  then  promised  "that  he  would  come 
home  that  fall,  and  pay  her  account  for 
services  rendered  in  carlngforbis parents." 
He  did  not  return  to  Brattleboro  in  the 
fail,  and  instead  thereof  died  in  February. 
18K6,  after  a  sickness  of  four  or  flvemootbs. 
The  defenses  made  in  the  circuit  conrt  to 
tbe  claim  for  $18,000  and  interest  were  a 
denial  of  tbe  alleged  fact  of  the  special  con- 
tract for  services, and  a  plea  of  the  statute 
of  limitations  to  all  of  the  claim  that  ac- 
crued more  than  live  years  before  the  filing 
of  the  claim  in  the  probate  court. 

Only  a  few  questions  of  law  arise  upon 
the  record.  It  is  urged  that  it  was  error 
to  admit  in  evidence  tlie  testimony  of  wit- 
nesses tending  to  prove  the  qualifications 
of  appellee  as  a  teacher  of  music,  and  tbe 
value  of  her  services  as  such.  It  was  not 
admitted  for  the  purpose  of  laying  a 
foundation  tor  a  recoveryupou  &qaHDtum 
inerait,  or  for  the  recovery  of  any  more  or 
any  less  than  $1,000  a  year,  but  for  tbe 
purpose  of  auswering  the  claim  that  the 
alleged  special  contract  to  pay  appellee 
$1,000  a  year  was  an  unreasonable  one. 
and  that  It  was  therefore  improbable  that 
It  was  entered  into.  The  admission  of  the 
evidence  was  not  error. 

It  is  claimed  that  the  first  Instruction 
given  for  appellee  was  erroneous.  That 
instruction  read  thus:  "If  you  believe 
from  tbe  evidence  that  Elijab  A.  Alexan- 
der in  blslife-timedld  agree  with  the  claim- 
ant, Serotia  Alexander,  that  be  would  pay 
her  a  certain  sum  or  sums.  If  she  would 
stay  with  and  care  for  her  parents,  tbe 
court  instructs  you  that  such  would  be  a 
lawful  agreement;  and,  If  she  rendered 
such  services  according  to  agreement,  she 
would  have  a  right  to  collect  therefor. " 
The  point  is  made  that  the  instruction 
wholly  ignores  the  plea  of  the  statute  of 
limitations.  It  must  be  admitted  that  it 
would  have  been  more  strictly  accurate  If 
it .  had  omitted  the  concluding  words, 
"and  it  she  rendered  such  services  accord- 
ing to  agreement  she  would  have  a  right 
to  collect  therefor. "  But  was  the  instruc- 
tion erroneous?  We  think  not.  Itwillbe 
noted  that  the  whole  scope  of  the  instruc- 
tion was  in  respect  to  tbe  question  of  the 
lawfulness  or  unlawfulness  of  tbe  sup- 
posed contract.  The  "right  to  collect" 
WHS  predicated  merely  of  services  rendered 
under  a  specified  sort  of  agreement,  and 
that  upon  tbe  ground  it  was  a  lawful 
agreement.  The  instruction  does  not 
state  an  hypothetical  case,  and  direct  the 
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iarj.  Id  the  event  they  find  that  to  be 
proven,  to  find  for  the  plaintiff;  fordoes 
It  purport  to  embrace  every  element  es- 
sential to  a  recovery.  The  instruction 
Tvas  not  calculated  to  mislead  a  jury  of 
reasonable  men,  and  whatever  there  was 
of  ambiguity  in  It  was  cured  by  a  subse- 
quent instruction  of  the  conrt  "that  the 
payments  under  the  special  contract 
would  each  become  due  and  payable  an- 
noallj-,  and  that,  therefore,  the  statute  of 
limitations  would  bar  the  recovery  of  any 
annual  installment,  except  such  as  became 
due  and  payable  within  H  ve  years  prior  to 
the  date  of  fllinfr  the  claim  in  the  probate 
court,  to-wit,  April  16, 1887.  and  the  inter- 
est upon  such  sums  from  the  date  or  time 
ivhen  they  became  due  or  payable."  That 
the  Jury  were  not  in  fact  misled  b.v  theln> 
Btructlon,  to  the  detriment  of  appellants, 
is  made  manifest  by  their  special  findluf^s 
that  In  1885  the  deceased  promised  the 
claimant  that  he  would  that  fall  pay  her 
account  for  services  rendered  in  Caring  for 
his  parents;  that  lie  within  five  years  be- 
fore Maid  claim  was  filed  In  the  probate 
court  made  payments  thereon ;  and  that 
thelast  payment  was  made  in  the  summer 
nf  188.5.  There  was  no  reversible  error 
In  giving  the  instrnction. 

Appellants  icsist  that  the  action  of  the 
court  In  refusing  this  instruction  was  er- 
roneous: "And  the  court  further  instructs 
the  Jury  it  they  believe  from  the  evidence 
that  in  the  year  1885  the  said  Elijah  S. 
Alexander  requested  of  the  plaintiff  that 
she  should  look  up  her  account  against 
him  growing  out  of  said  alleged  special 
contract,  as  well  as  the  account  of  the 
expenses  of  his  brother's  funeral  and  last 
illness,  and  that  he  desired  to  malce  a  set- 
tlement of  both  accounts :  and  that  such 
statement  preceded  any  offer  of  payment 
so  made;  and  that  payment  was  not  to 
be  made  until  after  such  account  should 
be  adjusted, — then  the  court  instructs 
you  that  such  offer  would  not  remove  the 
bar  of  the  statute  of  limitations  to  the 
said  plaintiff's  claim, orto  so  much  of  said 
claim  as  matured  more  than  five  year^ 
prior  to  the  filing  of  her  said  account  in 
the  probate  court. "  This  instruction  pur- 
ports to  be  based  upon  this  state  of  the 
evidence.  Appellee  kept  an  account-book 
which  contained  memorandums  showing 
dates  and  amounts;  and  there  were  many 
acts  and  expressions  of  the  deceased  in 
evidence  tending  to  prove  that  he  knew 
that  fact,  and  relied  upon  her  to  keep  the 
account  between  them.  Charles  E.  Alex- 
ander testifies:  "When  he  (Elijnh)  was 
here  at  Henry's  funeral,  he  says  to  Sero- 
tia:  'I  shall  be  on  again  this  fall,  and  I 
want  you  to  figure  up  our  account,  which 
yon  know  is  very  long  standing,  and 
have  it  all  ready,  as  I  want  to  settle  up 
and  pay  yf>u  off.'  •  *  •  In  that  con- 
versation the  accounts  of  the  expenses,  the 
faneral  expenses  of  my  brother,  and  the 
expenses  attending  his  last  iUuess  were  not 
referred  to  as  part  of  the  account  of '  my 
Bistar;'  as  'my  account,'  they  were  re- 
ferred to.  He  told  me  to  have  all  those 
bills  connected  with  '  my  brother's  sick- 
ness.' He  said  to  me  to  get  those  ac- 
counts all  together  in  relation  to  Henry's 
expenses,  and  send  them  to  him,  and  be 


would  send  check.  He  told  Serotla  to 
figure  up  her  account.  •  For  you  know,' 
he  said, '  it  is  of  long  standing.  I  shall  be 
on  this  fail ;  I  want  to  settle  and  pay  you 
up.'  The  account  be  was  talking  about 
that  referred  to  me  was  the  expenses  of 
my  brother's  sickness  which  he  agreed  to 
pay.  He  wanted  I  should  get  them  al] 
together,  and  give  him  a  memorandum, 
and  he  would  send  a  check,  includiag  my 
own  services  and  the  money  I  paid  out. ", 
Eunice  L.  Alexander,  the  mother,  testifies: 
"He  told  her  that  he  wanted  she  should 
figure  up  the  account,  and  look  it  over, 
and  know  how  they  stood,  because  h0 
intended  to  be  on  again  that  fall,  and 
have  the  business  settled  up;  he  would 
pa.vher."  According  to  Willard  H.Alex- 
ander, the  father,  the  deceased  said:  "t 
want  everything  picked  up  pertaining  to 
Henry's  expenses  during  bis  8l<*kne88,  and 
your  own  account,  and  have  it  sent  to 
me.  I  want  to  come  on  here  this  fall,  and 
settieall  up,and  I  don't  want  you  to  leave 
a  thing  unpicked  up."  Although  this 
court  may  not  review  the  decision  of  the 
appellate  courts  upon  questions  of  fact  in 
a  case  such  as  this,  yet  where  the  ruling  of 
the  trial  court,  in  refusing  or  giving  an  in- 
struction, is  excepted  to,  we  can  examine 
the  evidence  for  the  purpose  of  determin- 
ing whether  or  not  the  exception  is  well 
taken.  Cothran  v.  Ellis,  125  III.  4W,  16  N,. 
£.  Rep.  646.  Here  the  refused  instruction 
was  not  fairly  based  upon  the  testimony, 
and  was  argumentative,  and  calculated 
to  mislead  the  jury,  and  it  unduly  Invaded 
the  province  of  that  tribunal. 

The  court,  in  another  Instrnction,  told 
the  jury  that  an  acknowledgment  wltbih 
five  years  of    the  debt,  that    would   "re- 
move the  bar  of  the  statute  of  limitation, 
cannot  be  inferred  from  any  language  or 
expressions  used  by  Elijah  8.  Alexander 
which  are  equivocal,  vague,  or  indetermin- 
ate, and  which  led   to  no  certain  conclu- 
sion, but  the  acknowledgment  and  prom- 
ise to  pay  the  debt,  in  order  to  bar  the 
statute,  must  arise  out  of  such  facts  as 
identify  the  debt  with  such  certainty  as 
will  clearly  determine  its  character,  fix 
the  amount  due,  and  show  a  present  un- 
qualified willingness  and  intention  to  pay 
it."   This  stated  the  law  with  substantial 
accuracy  and  stronely,  and  as  favorably 
to  appellants  as  they  were  entitled    to 
have  It  given  to  the  jury.    But,  even  were 
It  assumed  that  the  refused  Instruction 
should  have  been  approved  by  the  cohrt, 
yet  the  denial  of  the  request  to  give  It 
would  not  have  been,  under  the  circum- 
stances of  the  case,  snob  niauitest  error 
as  to  call  for  a  reversal  of  the  JudgmenH. 
The  evidence  is  uncontradicted  and  con- 
clusive   that  within   Che  five  years  pay- 
ments were  made  by  the  deceased,  and 
upon  the  indebtedness  in   question,  and 
this,  of  itself,  would  have  taken  the  cawe 
out  of  the  statute.     The  statement  of   the 
deceased  that  the  account  was  just  as  good 
as  his  note  as  long  as  he  kept  it  alive,  and 
that  if  she  (his  sister)  gave  him  credit  It 
would  be  Just  as  well  as  it  would  be  to 
have  a  note;  the  facts  that  his  paymenta 
were  uniformly  accompanied  by  some  aucl-k 
statement  as  this.  "Pass  this  torayc  odlt, 
and   it  will  keep  our  contract  alive;     a,a^ 
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mncb  other  testimony  found  in  the  rec- 
ord,— Indicate  with  cleamesB  and  certainty 
that  when  be  made  the  several  payments 
on  the  contract  for  f  1,000  a  year  he  in- 
tended thateach  payment  abould  be  a  par- 
tial payment  upon  the  whule  indebtedness 
then  due,  and  that  xuch  payments  were  in 
fact  made  partially,  if  not  altogether, 
for  the. express  purpose  of  keeping  the  in- 
debtedness "alive"  by  preventing  the  stat- 
ute from  running  against  it.  Any  other 
constrnction  of  the  evidence  would  do 
manifest  violence  to  the  intention  of  the 
parties.  It  follows  from  this  considera- 
tion that,  in  any  event,  and  regardless  of 
the  question  of  the  correctnesH  or  incor- 
rectness of  the  refused  instruction,  its  de- 
nial by  the  trial  court  worked  no  wrong 
or  injury  to  appellants.  The  Judgment 
of  the  appellate  court  Is  affirmed. 


(I3«  111.   686) 

Deiusl  et  at.  v.  Brown  et  alA 

{Supreme  Court  (ff  IViimM.    March  80, 1891. ) 

SguiTT  P1.EADIK0 — Answer  as  Evidbnob — Cbed- 
•  nous'  Bnj/— EviDB^roE — Istbhest. 

1.  Where  a  defendant,  who  has  sworn  to  his 
«DBwer,  states  either  in  the  answer  or  under  oath 
in  another  salt  that  he  lias  no  personal  knowledge 
as  to  the  matters  set  up  In  the  answer,  sooh  an- 
swer is  not  evidence  in  his  favor. 

2.  A  co-defendant  in  a  creditors'  bill,  who 
was  charged  with  being  indebted  to  the  principal 
-defendant  for  goods  sold,  answered  nnder  oath 
that  said  goods  had  been  paid  for  by  oftsetUng 
against  them  a  ^ebt  dne  from  the  principal  de- 
fendant. When  examined  as  a  witness  said  co- 
defendant  testified  evasively,  and  when  ques- 
tioned as  to  details  said  that  he  could  not  remem- 
ber, and  must  refer  to  his  books.  Itwas  admitted 
that  the  said  books  had  been  falsified  in  order  to 
cheat  a  third  person.  Defendant's  book-keeper 
testified  that  the  entries  in  regard  to  the  transac- 
tion in  question  had  been  changed.  Hekl,  that 
the  evidence  was  sufBcient  to  impeach  the  sworn 
answer. 

3.  Where  it  appears  from  the  evidence  in  a 
creditors'  suit  that  execution  was  issued  to  the 
sheriff  of  the  county  where  the  Judgment  was  re- 
ox>vorcd  and  where  the  defendant  was  served, 
and  that  some  years  afterwards  the  Judgment 
-debtor  resided  in  tliat  county,  the  omission  of 
any  allegation  in  the  bill  as  to  the  residence  of 
the  Judgment  debtor  at  the  time  of  the  issuance 
and  delivery  of  tiie  execution  does  not  deprive 
the  court  of  Jurisdiction,  especially  when  the  ob- 

iection  is  raised  for  the  first  time  on  appeal. 
Mstingnishing  Durand  v.  Gray,  129  IlL  9,  21  N. 
B.  Rep.  610. 

4.  Where  a  creditors'  bill  seeks  to  make  the 
co-defendants  liable  on  the  theory  that  they 
tmufht  goods  from  the  principal  defendant,  and 
are  Indebted  for  the  price  thereof,  the  bill  need 
not  allege  that  the  complainant  was  a  creditor  of 
the  principal  defendant  when  the  sale  took  place. 

5.  A  fraudulent  vendee  is  chargeable  in  a 
salt  by  the  vendor's  creditors  with  interest  on 
the  vafiie  of  the  property  sold.  Following  Steere 
V.  Hoagland,  60  111.  877. 

Appeal  from  appellate  court,  flmt  dis- 
trict. 

Mosea,  Newman  &  Pam,  tor  appellants. 
Teuaey,  Hawlejr  <ft  Coffeen,  E.  C.  Craw- 
ford, and  Crattjr  Bros.  &  Asbcraft,  for  ap- 
pellees. 

Baker,  J.  In  Beptember,  1884,  Jacob 
Biersdort,  of  362  Canal   street.  Chicago. 

■Reported  by  Lools  Boisot^  Jr.,  Esq.,  of  ihe 
Chicago  bar. 


failed  in  business.  Thereafter  Brown,  De 
Fnrck  -&  Co.  recovered  in  the  superior 
court  of  Cook  coanty  two  Judgments 
against  him  for  the  aggregate  amount  of 
f7,2»1.64,  besides  costs;  ai^d  Bean,  Hughes 
&  Co.  recovered  Judgment  agninst  him  in 
the  same  court  for  f 410.87,  besides  cobts : 
and  William  A.  Comstock  recovered  Judg- 
ment against  him  in  the  county  court  of 
said  county  for  f 499.13,  besides  costs;  and 
Hammacher,  Schlemmer  &  Co.  ivcovered 
Judgment  against  him  in  said  superior 
court  for  f]  ,285.34  and  costs.  Brown,  De 
Furck&Co.and  Bean,Hugbee  &  Co.  joined 
In  a  creditors'  bill,  wh^ch  was  exhibited  in 
said  superior  court,  and  William  A.  Com- 
stock and  Hammacher,  Schlemmer  &  Co. 
filed  intervening  petitions.  Jacob  Blers- 
dorf,  Mrs.  Jacob  Biersdorf,  the  Sugg  &, 
Btersdorf  Furniture  Manufacturing  Com- 
pany, and  the  present  appellants,  Simon, 
Joseph,  and  Rudolph  Deimel,  composing 
the  firm  of  Deimel  &  Bros.,  were  made  par- 
ties to  the  original  and  amended  bills, and 
the  intervening  petitions.  Subsequently 
the  complainants  in  the  bills  and  the  In- 
tervening petitioners  dismissec!  their  suits 
as  against  Mrs.  Jacob  Blersdori  and  the 
Sugg  &  Biersdorf  Company.  Answers  and 
replications  were  filed,  and  the  cause  was 
heard  upon  the  pleadings  and  proofs,  and 
the  court  found  the  material  allegations 
of  thearaended  bill  and  the  Interveningpe- 
titions  to  be  true,  and  entered  a  decree 
rendering  Judgments  against  Simon  Dei- 
mel, Joseph  Deimel,  and  Budolph  Deimel, 
and  in  favor  of  Brown,  De  Furck  &  Co.. 
for  f 8,820.47;  in  favor  of  Bean,  Hughes  & 
Co.for  f504.13;  in  favorot  William  A. Com- 
stock for  9608.42:  and  in  favor  of  Ham- 
macher, Schlemmer  &  Co.  for  f1,437.19; 
and  awarding  executions  for  naid  several 
and  respective  amonnts,  and  for  costs. 
Appeals  were  taken  by  the  Deimeis  from 
these  several  decrees  in  favor  of  different 
Judgment  creditors  of  Biersdorf,  and  by 
consent  of  parties  the  appeals  were  heard 
both  In  the  appellate  court  and  In  this 
court  as  one  appeal.  There  was  a  judg- 
ment of  affirmance  in  the  appellate  court. 
The  theory  of  the  amended  bill  and  of  the 
Intervening  petitions  Is  that  In  Kelimary, 
1884,  Biersdort.  the  principal  defendant, 
sold  and  delivered  to  the  co-defendants, 
Simon,  Joseph,  and  Rudolph  Deimel,  com- 
posing the  firm  of  Deimel  &  Bros.,  209 
pieces  of  Tingue  plushes,  atf1.65  per  yard, 
and  of  the  aggregate  value  of  $14,700:  and 
that  said  f  14,700  remains  unpaid  and  ow- 
ing from  the  co-defendants  to  Biersdorf; 
and  that  they,  for  the  purpose  of  keeping 
said  money  out  of  the  reach  of  the  cre<ltt- 
ors  of  Biersdorf,  falsely  claim  and  pretend 
that  the  purchase  price  of  said  Tingue 
plashes  has  been  paid  and  discharged,  but 
that  in  fact  the  claimed  payment  was 
fictitious  and  colorable  merely,  and  a  part 
of  a  scheme  to  defraud  the  creditors  of 
Biersdorf,  and  thtit  since  said  money  still 
remains  unpaid,  it  ought  to  be  applied  In 
satisfaction  of  the  Judgments  of  the  sev- 
eral appellees  against  Biersdorf.  The 
principal  defendant  and  the  co-defendants 
were  called  upon  to  -answer  under  oath. 
The  answer  of  Biersdorf  states  that  for 
nearly  three  years  prior  to  his  failure  he 
was,  and  Blnc«  has  been,  coafioed  to  tola 
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bed  by  Blckness.  and  thereby  compelled  to 
leave  the  nianaf^ment  of  his  business  In 
the  hands  olune  Max  Berg. "and  therefore 
has  little  orno  knowledge  of  thecondltion 
or  character  of  said  auconnts  or  other 
matters  connected  with  said  business  or 
its  assets. "  It  further  states  that  be  has 
neithijr  possession  nor  control  nor  knowl- 
edge of  his  books  of  account.  It  admits 
that  Rudolph  Deimel,  Joseph  Deimel,  and 
Simon  Deimel  had  numerous  business 
transactions  with  him  In  the  way  of  pur- 
chasing goods  of  him,  bnt  denies  that  at 
the  timeof  the  filing  of  the  bill  of  complaint 
a  large  part  or  any  part  of  the  purchase 
price  of  said  goods  remained  unpaid,  or 
that  the  Deiniels  were  then  or  are  owing 
him  on  account  of  said  purchases  fl5,0UO 
or  any  other  sum.  The  substance  of  the 
joint  and  several  answers  of  Simon,  Jo- 
seph, and  Bndolpb  Deimel  is  as  follows: 
That  some  time  in  the  month  of  February, 
1884,  they  bought  n  large  quantity  of  plush 
from  Jacob  Biersdorf.  amounting  in  all  to 
about  200  pieces.  The  plush  was  received 
In  the  month  of  February,  1884,  and  was 
what  is  known  in  the  commercial  world  as 
"Tingne"  pinsh,  and  was  of  the  value  of 
about  914,700.  The  plush  was  paid  for  in 
the  following  manner:  On  the  29th  day  of 
January,  18^,  Jacob  Bieredorf  bad  pur- 
chased from  the  defendants  lumber  and 
merrhandise  to  the  amount  of  f  12,787, and 
on  Feliruary  7,  1884,  to  the  amount  of 
about  $5,502.50,  and  afterwards  became  in- 
debted  to  them  upon  other  transactions 
in  the  sum  of  about  f  1,000,  and  that  said 
accounts  were  adjudged  and  set  off  against 
each  other,  and  the  difference  paid  these 
defendants  in  cash  or  notes,  which  were 
afterwards  paid  by  Biersdorf;  that  said 
settlement  was  made  in  September,  1884. 
and  that  at  that  time  Biersdorf  was  in- 
debted to  the  defendants  in  the  sum  of 
fl9,000.  They  further  answered  that  they 
were  not,  nor  are  either  of  them,  in  any 
wise  or  to  any  extent  Indebted  to  Jacob 
Biersdorf,  nor  were  they  so  indebted  at 
the  time  of  the  filing  of  the  original  bill  in 
said  cause,  and  that  they  did  not  then 
have  or  have  they  now  in  their  possession, 
custody,  or  control  any  property  of  any 
kind  or  nature  belonging  to  Jacob  Biers- 
dorf, or  in  which  he  has  or  had  any  inter- 
est, claim,  or  demand  whatsoever,  and 
that  tliey  hold  no  such  property  in  trust 
for  him,  either  directly  or  indirectly.  The 
matter  tocbargeappellants — the  purchase 
by  them  in  February,  1884,  from  Biersdorf 
of  a  lot  of  Tlngne  plushes  for  $14,700— is 
claimed  in  the  bill  and  petitions  and  ad- 
mitted in  the  answer.  The  rule  Is  that 
where  a  fact  is  alleged  in  a  bill  and  admit- 
ted by  the  answer,  such  admission  is  con- 
clusive of  the  existence  of  the  fact,  and 
other  evidence  to  establish  such  fact  is  un- 
necessary. Insurance  Co.  v.  Myer,  93  III. 
271;  Morgan  v.  Corlles,  81  111.  72.  The 
matter  indiscbargeof  appellants,  as  stated 
in  their  answer,  is  that  on  January  29, 1884, 
Biersdorf  bought  of  them  "lumber  and 
roerchandise"  to  the  amount  of  $12,787, 
and  on  February  7,  1884,  to  the  amount  of 
$5,602.50,  and  afterwards  became  indebted 
to  them  in  the  furtlier  sum  of  about  $1,000, 
and  that  in  September,  1884,  a  settlement 
Was  made  between  them,  and  the  accounts 


set  off  against  each  other,  and  the  differ- 
ence paid  by  Biersdorf  to  them.  It  is  ad- 
mitted that  these  statements  are  respon- 
sive to  the  charges  and  interrogatories 
contained  in  the  bill  and  petitions,  but 
appellees  deny  the  truth  of  such  state- 
ments. The  material  issue  in  the  case, 
then,  is  whether  or  not  appellants  paid 
and  settled  for  the  $14,700  worth  of  plushes, 
as  is  represented  by  them  in  their  sworn 
answer. 

What  weight  have  the  sworn  answers 
as  evidence  for  appellants?  The  general 
mle  is  that,  where  an  answer  to  a  bill  in 
chancery  Is  required  to  be  made  under 
oath,  and  an  answer  is  filed  which  is  re- 
sponsive to  the  allegations  of  the  bill,  then 
all  mtaterlal  averments  of  the  bill  that  are 
denied  by  such  answer  must  be  proved 
by  the  testimony  of  two  witnesses,  or  by 
evidence  which  is  equal  to  the  testimony 
of  two  witnesses.  This  rule,  however,  has 
no  application  to  averments  denied  upon 
information  and  belief,  or  where  the  de- 
fendant liiniself  refutes  the  sworn  state- 
ments in  his  answer.  It  is  only  when  a 
defendant  states  facts  witliin  his  own  per- 
sfmal  knowledge  that  his  answer  has  to 
be  overcome  by  evidence  equivalent  to  the 
testimony  of  two  witnesses.  Fryrear  v. 
Lawrence, 3  Oilman,  825.  In  the  case  cited 
this  court  said:  "While  a  defendant's  an- 
swer, which  is  required  to  be  sworn  to,  is 
made  evidence  in  the  cause  by  the  com- 
plainant, it  is  only  entitled  to  weight  when 
it  is  entitled  to  t>elief ;  and  if  he  chooses  to 
swear  to  that  which  the  court  sees  hecan- 
not, or  which  he  admits  he  does  not  know, 
he  is  entitled  to  no  morecredit,  and  is  sub- 
ject to  the  same  censure  and  condemna- 
tion as  any  other  reckless  witness,  who 
the  court  sees  is  trying  to  impose  upon  it 
his  belief,  when  be  should  only  speak  of 
his  knowledge.  The  court  is  not  a  mere 
machine  to  weigh  everything  that  is  of- 
fered without  examining  its  value,  an.v 
more  when  the  defendant's  oath  is  pnt 
into  the  scale  than  when  examining  tne 
testimon.v  of  an.v  other  witness."-  The  an- 
swer of  the  defendant  Biersdorf  statesthat 
in  September,  1884,  and  for  nearly  three 
years  prior  thereto,  he  was,  and  for  the 
grea  ter  pa  rt  of  the  time  since  t hen  h  as  been , 
confined  to  his  bed  by  sickness,  and  was 
compelled  to  leave  the  management  of  his 
business  to  one  Max  Berg,  "and  therefore 
has  littleor  no  knowledge  of  thecondltion 
or  character  of  said  accounts  or  other 
mattera  connected  with  said  business  or 
its  assets."  This  admission  thoroughly 
impeaches  his  answer  as  evidence,  and 
renders  his  denial  contained  therein  of  any 
indebtedness  from  Deimel  &  Brothers  to 
him  of  no  probative  force  whatever.  It  is 
manifest  that  at  the  most  such  denial  is 
based  upon  mere  Information  and  belief. 

The  Joint  and  several  answer  of  the  ap- 
pellants is  sworn  to  by  all  three  of  them. 
The  statements  in  said  answer  are  made 
in  positive  and  unqualified  terms.  But 
there  is  in  evidence  in  the  cause  the  record 
in  a  garnishment  suit  pi'nsecuted  in  the 
cireuit  court  of  Cook  county  In  the  name 
of  Biersdorf  for  the  use  of  Marshall  Field 
&  Co.  against  said  Deimel  &  Bros. ;  and 
it  appears  therefrom  that  Insaidsultltwas 
Bought  to  reach  by  garnishment  the  same 
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fund  that  is  bere  Involved,  and  that  the 
written  interrogatories  there  filed  covered 
the  same  tranRactions  and  facts  that  are 
embraced  in  the  answer  now  under  con- 
sideration. It  further  appears  from  said 
record  that,  while  all  three  nt  the  appel- 
lants Joined  in  the  answers  made  in  said 
garnishee  proceeding,  yet  that  the  truth  of 
such  answers  was  sworn  to  by  Joseph 
Ueimel  alone:  that  said  Joseph  there 
made  afBdavit  that  he  was  the  only  mem- 
ber of  the  firm  who  is  personally  familiar 
with  all  the  matters  and  things  referred 
to  in  the  several  Interrogatories ;  and  that 
said  Kndolphand  Simon  Deimel  also  made 
affidavit  that  they  are  not  personally  fa- 
miliar with  all  the  matters  referred  to  in 
theSd,  4th,  5th,  6th,  and  7th  interrogato- 
ries asked  of  them  as  garnishees,  and  are 
unwilling  to  swear  to  the  answers  filed  to 
the  same;  and  that,  as  to  the  matters  re- 
ferred to  in  said  interrogatories,  they  were 
business  transactions  in  the  special  charge 
of  their  copartner,  Joseph  Deimel,  who  is 
personally  familiar  with  the  same.  The 
purchase  of  tlie  914,700  worth  of  Tingue 
plushes,  and  the  supposed  settlement  there- 
for, all  transpired  during  the  year  1884.  Jf 
In  November,  1886,  tney  had  no  such  per- 
sonal knowledge  of  the  transactions  re- 
lating thereto  as  would  authorize  them  to 
make  oath  in  respect  thereto,  it  is  impos- 
sible that  In  March,  1886,  said  matters 
wer«  within  their  own  knowledge.  We 
think  that  the  fact  that  Rudolph  and  Si- 
mon Deimel  have  sworn  to  the  answer 
gives  it  no  weight  as  evidence  in  favor  of 
appellants. 

Joseph  Deimel  also  made  oath  to  the  an- 
swer. This  made  it  competent  evidence 
ior  the  Arm,  and  imposed  upon  appellees 
the  burden  of  overcoming  it,  so  far  as  it 
states  matters  in  discharge  of  appellants, 
by  evidence  equivalent  to  that  of  two  wit- 
nesses. Did  the  superior  court  err  in  its 
findings  that  this  has  been  done?  In  the 
answers  sworn  to. by  him  in  the  Marshall 
Field  &  Co.  garnishee  proceedings,  Joseph 
Deimel  gave  an  nccountof  the  purchase  by 
Deimel  &  Bros,  in  the  month  of  February, 
1884,  of  the  lot  of  Tingue  plushes  here  in- 
volved; and  also  stated  that  Biersdorf 
was  indebted  to  Deimel  &  Bros..  In  Febru- 
ary, 1884,  and  prior  to  the  time  of  purchas- 
ing said  plushes,  in  a  sum  considerably  In 
excess  of  the  amount  or  price  of  said 
plushes,  and  the  same  was  applied  in  pay- 
ment of  said  indebtedness  of  Biersdorf  to 
Deimel  &  Bros,  so  far  as  the  purchase  prli:e 
of  said  plushes  would  extend  in  payment 
thereof;  and  to  these  answers  added  this: 
"All  the  foregoing  matters  appear  upon 
the  books  of  said  B.  Deimel  ik  Bros."  The 
deposition  of  Joseph  Deimel  was  taken  at 
the  Instance  of  appellees.  We  have  read 
this  deposition  at  length,  as  it  appears  in 
the  record  itself,  and  it  Impresses  our 
minds  as  being  evasive  and  dislngenauns. 
In  respect  to  almost  all  of  the  material 
questions  asked  him  by  appellees  he  shields 
himself  behind  the  plea  that  be  does  not 
remember.  When  questioned  in  regard  to 
the  details  of  the  dealings  of  bis  firm  with 
Biersdorf,  he  answers,  time  and  time 
Bgnin,  and  almost  uniformly,  that  he  does 
not  remember;  that  he  can  tell  nothing  in 
reference  to  the  particular  matter  Inquired 


about  without  bis  books;  that  bis  ledger 
would  show  the  transactions,  that  bis 
books  would  show  the  transactions;  that 
his  ledger  was  in  New  York,  asd  most  of  the 
other  books  destroyed  by  flre.  An  analy- 
sis of  his  testimony  would  require  more 
time  and  space  than  the  reasonable  limits 
of  an  opinion  would  allow;  bnt  suffice  it 
to  say  that  it  is  manifest  therefrom  that 
he  has  but  little  knowledge  or  recollection 
in  respect  to  the  dealings  with  Biersdorf. 
and  that  most  of  that  was  predicated 
upon  what  appeared  upon  the  ledger  and 
other  books  of  his  firm.  He  even  states  in 
bis  examination  that  he  does  not  rememr 
ber  that  he  ever  read  the  answer  in  chan- 
cery which  is  here  under  consideration, 
but  that,  if  be  signed  it.  he  supposes  that 
he  read  it.  Upon  the  whole,  his  deposi- 
tion has  not  favorably  impressed  us ;  and, 
in  our  opinion,  it  goes  far  to  impeach  tlie 
force  of  bis  sworn  answer.  He  afterwards, 
in  obedience  to  a  subpoena,  produced  the 
ledger  before  the  master  in  chancery ;  and 
it  was  then  desired  by  appellee  "to  exam- 
ine him  with  reference  to  the  items  con- 
tained in  the  ledger,  which  he  bere  pro- 
duces, and  which  in  his  former  examina- 
tion he  claimed  his  inability  to  testify 
about  on  acconnt  of  the  absence  of  the 
books;"  bnt  both  be  and  his  counsel  re- 
fused to  submit  to  such  examination, 
fhe  account  of  Biersdori.  as  it  appears 
upon  the  ledger  produced  by  Deimel  & 
Bros.,  is  as  follows: 
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The-items  which  appellees  claim  to  be 
false  and  fraudulent  are  the  charges 
"1884.  Jan'y  29.  Reg.  1-567.  »12,787.00." 
and  "18&4.   Feb'y  7.   1-671,  «6,602.&0, "  and 
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the  credit,  "Sept.  11.  By  cash,  61,  fl8,- 
^.63,"  It  iB  anppueed  tbat  the  order- 
book  and  Inipresaiun  or  bill  book  ot  the 
firm  woDld  throw  light  upon  the  above 
items  of  charge;  but  they  were  not  pro- 
duced hy  appellants.  It  is  stated  l>y  Jo- 
seph Deimel  in  his  deposition  that  must  »( 
the  books,  other  than  the  ledger,  were  lost 
by  fire;  bnt  In  this  he  is  contradicted  by 
Taylor,  who  was  book-keeper,  and  by 
Drown,  who  was  assistant  book-keeper, 
ot  the  tirm,  and  the  sabstance  of  their  ev- 
idence is  that  the  books  were  preserved  In 
the  vault,  and  that  they  did  not  know  of 
any  books  having  been  lost  or  destroyed 
hy  the  fires.  It  appears  from  the  testi- 
mony of  Taylor,  which  is  com>borated 
by  that  of  Drown,  and  by  that  of  Jenkins, 
an  employe  ot  a  firm  ot  book-binders  and 
printers,  that  he  (Taylor)  in  1S85,  by  direc- 
tion of  Joseph  Deim^,  removnd  some  80 
leaves  from  the  order  book  ot  Deimel  &  Co., 
which  included  a  large  part  of  the  year 
1884,  and  covered  the  transactions  with 
Biersdorf,  and  caused  to  be  ruled  and 
paged  and  bound  in  the  book  an  equal 
number  of  blank  pages  ot  like  paper,  and 
on  which  were  written  up  orders  for 
goods,  including  fictitious  orders  ot  goods 
for  Biersdorf ;  and  at  the  same  time  pag?8 
containing  copies  of  pai^es  of  bills  to  pur- 
chasers of  goods  were  removed  from  the 
bill-book,  covering  a  part  ot  1884,  and 
blank  leaves  corresponding  to  those  re- 
moved -were  Inserted  therein,  and  the 
book  rebound ;  and  that  bills  were  entered 
therein  to  correspond  with  the  orders  en- 
tered in  the  mutilated  order-book ;  and  that 
a  solution  of  coffee  was  used  to  !^ve  the 
substituted  leaves  the  appearance  of  age. 
This  evidence  is  wholly  uncontradicted ; 
and  its  truth  was  further  made  manifest 
by  the  production  in  court  by  Taylor,  un- 
der an  order  of  court,  of  the  leaves  which 
had  been  removed  from  the  order-book. 
Upon  page  29  of  the  loose  sheets  produced 
by  Taylor  appears  a  supposed  Biersdorf 
order,  ais follows: 

"J.  D. "  January  28. 

4749,  Jacob  Biersdorf,  362  Canal  St,  City. 
4738  50  pieces  Olive,  1  U.   I.    Tlngue    plush,  em- 
bossed Franklin. 

SO     "     Gold    0,   Tingue  plush,    embossed 
Franklin. 

26     "     Blue    4,   Tingue    plush,  embossed 
Franklin,  $1.55  per  yard. 

26     "     Oreeu   2,  Tingue  plush,  embossed 
Franklin. 

60     "     Red    3,    Tingue   plnsh,    embossed 
Franklin. 
Twma,  net  60  days,  to  be  delivered  Jan'y  2ath, 
or  5  p.  off  10  days.  J. 

It  appears  from  the  testimony  of  Taylor 
tbat  In  the  order-book  as  altered,  lumber 
Tvas  substituted  for  plushes,  and  that  the 
same  change  was  made  in  the  bill-book. 
The  charge  in  ledger,  January  29, 4(12,787. 
is  based  on  tbe  order  of  January  28tb,  and 
currespoudlnR  entry  in  bill-book.  He  also 
states  that  the  Items  which  constitute  the 
charge  of  $5,502.50  were  changed  In  the  or. 
der-Uook  and  in  the  bill-book.  These  mu. 
tilations  of  their  books  are  admitted  by  ap- 
pellants; but  it  is  claimed  in  their  behalf 
that  tbe  object  In  view  was  not  to  defraud 
tbe  crftdltors  of  Biersdorf,  but  to  defraud 
Marshall  Field  &  Co. in  a  suit  for  damages 
brought  in  New  Sork  by  Deimel  &  Bros. 


agalhst  said  Marshall  Field  St  Co.  for 
breacb  of  a  contract  to  deliver  in  the 
month  ot  February,  1884,  a  large  quantity 
ot  Tingue  plushes.  It  is  suggested  that,  if 
the  charges  against  Biersdorf  for  $12,787 
and  95.502.60  were  just  charges,  it  is  im- 
marerial  to  said  creditors  whether  they 
■were  predicated  upon  items  for  plushes 
sold  or  items  for  lumber  sold.  It  is  read- 
ily perceived  how  It  might  have  been  for 
tbe  Interest  of  -  appellants.  In  said  damage 
suit,  to  show  that  in  order  to  supply  tbe 
demands  of  their  business  they  had  been 
compelled  to  go  Into  the  market  and  buy 
from  Biersdorf  $14,700  worth  of  Tingue 
plushes  at  $1.65  a  yard;  and  so  also  it 
might  have  been  tor  their  bcneOt  in  said 
suit,  for  the  purpose  ol  enhancing  dam- 
ages or  creating  a  fictitious  price  for  such 
goods,  to  have  manipulated  their  books 
to  show  fictltioaa  and  unreal  sales  of 
plushes  by  them.  But  here  the  falsifica- 
tion of  their  books.is  not  explainable  up- 
on either  ot  these  theories.  The  purchase 
of  plushes  from  Biersdorf  was  not  shown 
by  the  books,  either  before  or  after  the 
mutilation;  and  by  the  alterations 
charges  which  before  that  indicated  sales 
ot  plushes  by  them  were  changed  to  sales 
of  lumber.  It  is  difficult  to  see  what  bear- 
ing the  sale  of  lumber  by  appellants  to 
Biersdorf  would  hare  in  the  litigation  tor 
the  non-delivery  ot  silk  plushes  to  appel- 
lants by  Marshall  Field  &  Co.  It  is  more 
reasonable  to  suppose  that  for  some  rea- 
son it  was  deemed  unadvlsable  that  the 
books  should  show  such  very  large  sales 
of  plushes  to  Biersdorf,  or  tbat  at  or 
about  the  time  they  were  buying  plushes 
for  Biersdorf  at  fl.65  per  yard  they  were 
also  selllni;  him  many  thousands  of  dol- 
lars worth  of  the  same  quality  of  plushes 
at  $1.55  a  yard;  and  that  the  charges 
made  were  in  furtherance  of  a  plan  to  still 
further  cover  up  the  fund  of  $14,700,  and 
conceal  it  from  the  creditors  ot  Biersdorf, 
said  Biersdorf  having  failed  in  business 
some  mouths  before.  That  which  we  have 
above  said  proceeds  upon  the  theory  that 
the  entries  upon  tbe  ledger  of  $12,787  and 
$5,.o02.50  were  made  prior  to  the  changes 
made  In  tbe  books;  but  that  such  was  tbe 
case  is  not  at  all  clear  from  the  evidence. 
Taylor,  in  his  evidence  taken  before  tbe 
master,  says:  "The  entries  $12,787  and 
$5,502.50  in  January  and  February,  1884, 
were  not  made  at  those  dates,  but  a  con- 
siderable time  afterwards,  and  after  the 
mutilation  of  the  books,  and  not  from  act- 
ual transactions  occurring  in  Deimel'a 
business."  Subsequently,  on  bis  cross-ex- 
amination, he  states  that  the  entries  on 
the  ledger  were  made  according  to  the 
dates  there  shown,  but  that  the  Itema 
which  constituted  the  charges  of  $12,787 
and  $5,502.50  were  altered,  changed  in  the 
order-book  and  in  tbe  bill-book,  which 
were  made  over  and  leaves  put  in.  It  is 
evident  from  tbe  testimony  ot  Taylor  tbat 
be  was  an  unwilling  witness  for  appellees, 
and  desired  to  tell  as  little  as  possible  that 
was  Injurious  to  appellants ;  that  he  was 
quite  considerably  under  tbe  influence  ol 
Joseph  Deimel;  and  that  the  latter  inter- 
viewed him  frequently  prior  to  and  i)end- 
ing  his  several  examinations  as  a  witness 
tu  i-espect  to  his  testimony,  and  sought  tq 
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Influence  him  In  regard  to  the  evidence  he 
Bhoald  give.  We  are  Inclined  to  think  that 
it  would  be  conducWe  to  a  juat  result  to 
take  his  stateinentR  most  strongly  against 
appellants.  In  respect  to  the  credit,  Sep- 
tember 11th,  of  *18,289..'>3,  Taylor  testlHes, 
among  other  things,  that  it  represents  no 
real  transaction  of  tliatdate;  that  to  pre- 
serve the  balance  cash  was  debited  with 
that  amount,  and  credited  with  merchan- 
dise charged  to  Kiersdorf;  that  it  ap- 
peared as  though  the  amount  had  been 
paid  In  cash,  and  charged  to  merchandise, 
and  to  Moses  L.  Miller,  a  brother-in-law  of 
Delniel's;  and  thatJoseph  Del mel instruct- 
ed him  to  credit  Blersdorf  tor  cash,  and 
charge  it  up  to  somesuch  account,  whereit 
would  not  attract  attention.  On  June 2, 
1885, — about  the  time  that  the  books  were 
mutilated  and  changed,— Joseph  Deimel 
telegraphed  from  New  York  to  Charles  L. 
Miller,  who  was  his  brother-in-law,  and  a 
Hon-ln-law  of  Blersdorf,  as  roUows:  "Don't 
neglect  to  see  Max  as  per  my  letter  to 
Rudo.  It  any  one  8b<iuld  ask  him  any- 
thing he  can  say  be  remembers  nothing, 
and  his  books  are  lost,  but  it  they  give 
bim  time  be  will  try  to  refresh  his  mem- 
ory. Write  me  if  any  one  has  been  to  see 
him.  Do  so  to-day,  as  it  Is  important. 
Look  him  up  wherever  he  is.  Job."  The 
reasonable  presumption  is  that  the  "Max" 
mentioned  in  the  telegram  was  Max  Berg, 
Who  was  a  brother-in-law  of  Biersdorf, 
and  the  book-keeper  and  business  manager 
of  said  Biersdorf.  It  is  significant,  when 
taken  in  connection  with  this  telegram, 
that  Biersdorf  states  in  his  sworn  an- 
swer "that  he  has  neither  possesBlon 
nor  control  nor  knowledge  of  his  books  of 
account,"  and  that,  notwithstanding  the 
efforts  which  the  record  shows  were  made 
in  that  behalf,  said  books  of  account  were 
not  obtained  and  brought  into  court. 
There  is  nothing  whatever  in  the  record 
to  suggest  that  the  charges  of  January  29 
and  February  7. 1884,  were  tor  any  mer- 
chandise or  consideration  other  than  lum- 
ber or  plnshes.  There  is  no  evidence  ex- 
cept that  of  the  sworn  answer  tending 
to  show  that  appellants  sold  lumber  to 
Biersdorf.  The  deposition  of  Henry  Stahl, 
who  was  foreman  for  Biersdorf,  and  the 
other  evidence  in  the  case,  renders  it  rea- 
sonably certain  that  no  lumber  was  so 
sold.  The  testimony  of  Rudolph  Deimel, 
of  C.  L.  Dietrich,. who  in  1^84  was  shipping 
clerk  of  DIemel  &  Bros.,  and  of  E.  U.  Mar- 
kup, a  teamster  in  the  employment  of  the 
Arm,  tends  to  show  the  sale  and  delivery 
of  plushes  by  appellants  to  Biersdorf  In 
the  early  part  of  1884.  The  statements  of 
the  first  are  impeached  by  the  affidavit 
which  be  made  and  filed  in  the  Marshall 
Field  &  Co.  garnishment  proceeding.  If 
we  should  assome  the  matters  staled  by 
all  three  of  them  to  be  true,  yet  they  are 
not  inconsistent  with  the  theory  of  appel- 
lees that  shortly  before  the  failure  of  Biers- 
dorf, and  in  contemplation  thereof,  said 
Biersdorf,  through  Max  Berg,  purchased 
large  quantities  of  plushes  from  bis  credit- 
ors, and  resold  them  to  appellants,  and 
with  the  Intention  of  depriving  such  cred- 
itors of  the  fund  realized  from  snch 
plushes;  that  Deimel  &  Bros,  were  active 
participants  in  the  contemplated  fraud ; 


and  that  the  hauling  of  plushes  to  and  fro 
between  the  places  of  business  of  Deimel  &' 
Bros,  and  Biersdorf  was  simply  part  and 
parcel  of  the  plan  to  cover  up  and  conceal 
the  actual  tacts.  Under  all  the  circum- 
stances of  the  case,  we  are  unable  to  say 
tliat  it  was  error  In  the  superior  court  to 
arrive  at  the  conclusion  that  the  other 
evidence  in  the  case  was  sufficient  to  suc- 
cessluily  Impeach  and  overcome  the  sworn 
answer  of  Joseph  Deimel. 

Some  minor  points  seem  to  require  brief 
attention.  It  is  objected— citing  in  that 
behalf  Durand  v.  Gray,  129  111.  9,  21  N.  E. 
Hep.  610 — that  in  respect  to  some  of  the 
judgment  creditors  it  does  not  sufflciently 
appear  from  the  pleadings  and  proofs  that 
legal  remedies  hare  been  exhausted,  since 
the  residence  of  the  Judgment  debtor  at 
the  time  of  the  issuance  and  delivery  of 
execution  is  not  stated.  It  is  both  averred 
and  proven  that  the  Judgments  were  re- 
covered In  courts  of  record  in  (^ook  coun- 
ty, and  that  the  executions  were  Issued  to 
and  returned  by  the  sheriff  of  that  county. 
In  the  absence  of  averment  or  evidence  to 
the  contrary,  the  presumption  is  that  the 
defendant  resides  In  the  county  where  the 
suit  is  brought  and  Judgment  recovered. 
It  appears  from  the  record  that  on  No> 
vember  25, 1S85,  the  summons  herein  wtis 
served  on  Biersdorf  in  Cook  county,  and 
the  presumption  is  that  be  then  resided 
there.  It  abundantly  appears  from  the 
evidence  that  in  the  latter  part  of  March, 
1889,  said  debtor  was  a  resident  of  said 
county.  The  maxim  probatis  extremis 
prxsawuntur  media  has  application  to  the 
case.  The  objection  was  not  made  in  the 
court  below,  and  it  is  now  too  late  to 
question  the  Jurisdiction  of  the  court  of 
chancery  tor  want  of  specific  averments  in 
the  pleadings  of  some  of  the  creditors  of 
the  place  of  residenee  uf  the  Judgment 
debtor  at  the  dates  when  executions  were 
sued  out. 

It  is  Immaterial  that  the  bill  fails  to 
state  that  the  complainants  were  credit- 
ors when  the  Biersdorf  transaction  took 
place  in  February,  1884.  This  is  not  a  bill 
to  set  aside  the  sale  of  the  plushes  to 
Deimel  &  Bros,  as  being  a  voluntary  con- 
veyance of  property  without  considera- 
tion, and  a  fraud  against  claims  of  then 
existing  creditors,  but  the  case  of  appellees 
admits  and  recognizes  the  validity  of  the 
sale,  and  proceeds  upon  the  theory  that 
the  indebtedness  thereby  created  was 
fraudulently  covered  up  and  concealed, 
and  that  such  indebtedness  was  a  fund 
which  really  belonged  to  the  judgment 
debtor.  If  there  are  assets  of  the  debtor 
in  the  hands  of  appellants,  they  can  be 
reached  by  the  creditors,  no  matter  when 
the  debts  due  to  the  latter  were  con- 
tracted. The  court,  in  its  decree,  found 
that  the  914,700  had  not  been  paid,  and 
that  said  Indebtedness,  with  interest  there- 
on at  6  per  cent,  per  annum,  amounted  to 
f  17,640,  and  that  said  sum  of  917,640  con- 
stituted a  fund  to  which  the  creditors  had 
a  right  to  resort  for  the  collection  of  their 
claims  against  Biersdorf,  and  rendered 
judgments  and  awarded  executions  in 
favor  of  the  several  appellees,  aggregating 
911,870.21.  The  finding  that  interest  waa 
due  on  the  914,700  is  assigned  aa  error.    A 
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fraudalent  Tendee  or  truntee  Is  chargeable 
with  6  per  cent.  Interest  on  the  value  of 
the  proj^rty  or  fond.  Kteere  v.  HoaRland, 
60  111.  877.  In  respect  to  the  remalnliiK  ob- 
JectionH  orpred  by  apfiellants,  we  may  eay 
that  we  think  them  without  merit,  and 
that  they  do  not  call  for  special  notice. 
The  Judgment  of  the  appellate  court  is 
aflirraed. 

(137  III.  325) 

Crobbt  V.  People.' 
(Suprtme  Court  (tf  lUinoia.    March  80,  1891.) 

AbSAULT  with  INTBNT  to  M(7IU>SR  —  Btidbno — 
IXSTKVOTIONS— DbCNKBNHBSS. 

1.  On  trial  for  assault  with  intent  to  marder, 
where  the  evidence  shows  that  defendant  went 
to  the  room  of  the  prosecuting  witness  at  mid- 
night, and  assaulted  ber,  evidence  that  she  was 
a  ivoman  of  bad  character  for  chastity  is  irrele- 
vant. 

3.  Where  the  prosecuting  witness  had  sworn 
that  she  bad  no  aoq  uaintance  with  the  defendant, 
and  a  witness  for  Uie  defense  testifies  that  de- 
fendant bad  previously  been  in  witness'  room, 
evidence  as  to  what  was  done  on  that  occasion  is 
irrelevant 

3.  Where  the  defendant  testifies  that  the 
cause  of  tlie  assault  was  certain  letters  written 
by  the  prosecutfngwitness,  the  letters  do  not  be- 
come competent  evidence  for  the  defense. 

4.  It  is  proper,  In  a  trial  for  assault  with  in- 
tent to  murder,  to  instruct  the  }ury  that  "direct 
and  positive  testimony  is  not  necessary  for  the 
purpose  of  proving  the  intent  alleged  In  the  in- 
dictment, but  such  iutentmay  he  inferred  from  the 
evidence,  if  there  are  any  facts  and  circum- 
stances proven,  which  show  beyond  a  reasonable 
doubt  that  the  assault  in  question  was  made  with 
an  abandoned  and  malignant  heart,  and  a  reck- 
less disregard  of  human  life,  and  in  such  a  man* 
ner  as  was  lilnly  to  cause  the  death  of  the  party 
assaulted. " 

5.  Where  the  assault  was  made  by  stamping 
upon  the  head,  neck,  and  chest  of  a  prostrate 
woman.  It  is  proper  to  submit  to  the  Jury  the 
question  whether  the  character  of  the  assault 
was  such  as  was  likely  to  cause  death,  though  a 
physician  testifies  that  the  wounds  indicted 
were  not  such  as  would  nsoally  or  probably  be 
faul. 

6.  Where  there  is  evidence  that  the  defend- 
snt  was  too  drunk  to  l>e  able  to  form  an  intent. 
It  is  reversible  error  to  Instruct  the  Jury,  in  the 
language  of  Rev.  St.  111.  1889,  c.  88,  {  291.  that 
"drunkenness  is  no  excuse  for  the  commission  of 
any  crime  or  misdemeanor,  unless  such  drunken- 
ness was  occasioned  by  the  fraud,  contrivance,  or 
force  of  some  other  person  for  the  purpose  of 
cauHiui{  the  perpetration  of  an  offense;"  since  an 
intent  to  murder  constitutes  the  gist  of  the 
offense. 

7.  On  trial  of  two  defendants,  the  introduc- 
tion in  evidence  of  an  admission  by  one  of 
them  la  not  prejudicial  error  as  to  the  otiier, 
where  both  the  court  and  the  prosecuting  attor- 
ney state  that  the  admission  should  only  be  con- 
sidered as  to  the  defendant  who  made  it, 

8.  llie  declarations  of  one  defendant,  made 
after  the  offense  has  been  committed,  are  not 
admissible  in  evidence  in  favor  of  his  co-d^end- 
■ot. 

Error  to  cirrnlt  court,  Peoria  county; 
L.  \V.  Jamks,  JmlRo. 

Indictment  of  William  OoBby  and  Lot- 
tie White  for  amanlt  with  intent  to  mur- 
der. Lottie  White  was  acquitted,  and 
Crosby  was  convicted.    He  brings  error. 

Worthin/etoB,  Page  A  Brady,  for  plain- 
till  in  error.  Oeo.  Hunt,  Atty.  Oen.,  for 
the  People. 

>  Reported  by  Lonla  Boiaot,  Jr.,  Eaq,.,  «t  th« 
Chicago  bar. 

T,27M.E.no.l— A 


Shops,  J.  PlaintlB  In  error  and  an- 
other were  indicted  for  an  assault  with  in- 
tent to  murder  one  Belle  Bennett,  in  the 
Peoria  circuit  court.  ThataTioIent  as- 
sault and  battery,  at  about  or  after  mid- 
night, April  2,  IKiM),  was  made  upon  her  by 
plaintiff  in  error  or  his  co-defendant,  Lot- 
tie White,  or  by  both,  is  practically  con- 
ceded, and,  it  It  was  not,  is  abundantly 
proved.  There  Is  but  little  difference  in 
the  account  given  of  the  assault  by  the 
prosecuting  witness  and  the  defendants, 
except  as  to  whether  they  kicked  and 
stamped  upon  her.  The  prosecuting  wit- 
ness was  strongly  corroborated  by  the  nat- 
ure and  extent  of  her  Injuries,  while  there 
is  palpable  conflict  between  the  defend- 
ants in  their  account  of  what  took  place, 
Bo  that  the  Jury  were  Justitied  in  Riving 
credence  to  her  teetiinony,  as  they  evi- 
dently have  done,  rather  than  that  of  de- 
fendants. 

Complaint  is  made  of  the  rulings  of  the 
circuit  court,  both  in  respe»;t  of  the  intro- 
duction of  evidence,  and  in  giving,  modify- 
ing, and  refusing  infltrurtiuns.  It  is  first 
said  the  court  erred  In  refusing  to  permit 
plaintiff  In  error  to  show  by  the  cross-ex- 
amination of  Bennett  that  she  had  been 
an  inmate  of  houses  of  prostitution,  and 
was  at  the  time  of  the  assault  renting 
rooms  joining  her  own  for  the  purposes  of 
assignation,  etc.  It  is  assumed  that  this 
evidence  would  in  some  way  account  for 
plaintifl  In  error  going  there  at  12  o'clock 
at  night,  when  he  would  not,  as  It  is  said, 
have  gone  to  the  room  of  a  virtuous  wo- 
man. The  evidence  was  properly  excluded. 
It  could  not,  in  any  view,  tend  to  show 
why  plaintiff  in  error  would  go  to  Ben- 
nett's room  to  assault  her  when  he  would 
not  have  gone  elsewhere  to  assault  an- 
other, against  whom  he  had,  or  thought 
he  had,  the  same  provocation,  and  upon 
whom  the  assault  could  be  made  with  like 
Impunity.  However  amenable  to  the  law 
the  Bennett  woman  may  have  been,  that 
furnished  neither  provocation,  Justifica- 
tion, nor  excuse  for  the  assault. 

It  Is  next  objected  that  the  court  erred 
in  refusing  to  permit  Belle  Bennett  to  be 
contradicted.  She  had  sworn  that  she 
had  no  personal  acquaintance  with  Cros- 
by,and  had  never  spoken  to  bim  butonce, 
when  he  came  to  ber  room  to  borrow  a 
glass.  The  witness  Orlando  Warner  testi- 
fied, without  objection,  that  he  had  been 
In  Bennett's  room  three  or  four  evenings 
before  the  difficulty  took  place,  with  agen- 
tleman  uamed  Brady  and  plaintiff  in  er- 
ror. The  question  was  then  put:  "Just 
tell  what  you  did  there,"  which  was  ob- 
jected to,  and  the  objection  sustained.  The 
witness  then  testified:  "I  know  of  my 
own  knowledge  that  Belle  Bennett  was 
personally  acquainted  with  the  defendant 
before  the  occurrence  of  this  difficulty.  He 
has  been  in  her  room  several  times, "  It  Is 
not  perceived  how  It  could  become  impor- 
tant to  know  precisely  what  was  done  or 
said  on  the  occasion  referred  to  by  the 
witness.  The  point  upon  which  she  was 
sought  to  be  contradicted  was  whether 
she  bad  met  and  was  acquainted  with 
Crosby.  To  this  the  witness  testified  ful- 
ly.   The  ruling  was  not  prejudicial  error. 

Oo  the  trial  the  people  produced  as  a 
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witness  Mr.  Fasb,  captain  of  the  police, 
wtio  testified  that  he  had  a  conversation 
with  Lottie  White  the  night  of  her  arrest, 
April  4, 1890,  and  that  she  then  said  that 
Blie  did  not  do  the  work ;  that  Crosby  did 
it.  The  witness  then  asised  her  why  she  did 
not  make  an  outcry  to  warn  paople,  Hshe 
did  not  do  the  work,  and  she  replied  she 
was  afraid  of  her  own  life.  A  motion  was 
made  on  behalf  of  plaintiff  in  error  to  ex- 
clude these  declarations;  wherenpon  the 
court  ruled :  "The  testimony  is  only  com- 
petent so  far  as  Lottie  Wliite  is  concerned. 
It  will  be  excluded  as  against  everybody 
but  Lottie  White ; "  and  the  state's  attor- 
ney also  said  it  was  only  offered  as  against 
Lottie  White.  It  must  be  presumed  that 
the  Jurymen  were  of  averoge  and  ordina.- 
ry  intelligence,  and  that  they  would  not 
consider  evidence  as  tending  to  show 
guilt  npon  the  part  of  Crosby,  which  both 
the  court  and  state's  attorney  directed 
should  be  considered  only  as  to  his  co-de- 
fendant, Lottie  White.  It  Is,  however, 
said  that  this  ruling  becomes  important  in 
view  of  the  refusal  of  the  court  to  permit 
Crosby  to  prove  by  witness  Simpson  the 
declarations  of  Lottie  White,  made  direct- 
ly after  the  affray.  By  looking  into  the 
abstract  it  will  be  seen  that  these  declara- 
tions were  excluded  upon  the  objection  of 
Lottie  White,  the  co-defendant,  and  not 
under  the  objection  of  the  people.  This 
ruling  might  be  error  of  which  the  people 
might  Justly  complain  as  being  prejudicial 
to  their  case  against  Lottie  White,  but 
the  declarations  of  Lottie  White  made 
after  the  affray  and  after  arrest  were  not 
competent  evidence  for  Crosby,  whether 
tliey  tended  to  implicate  her  or  to  excuse 
him. 

The  defense  introdnced  evidence  tending 
to  show  that  the  occasion  of  Crosby  and 
Lottie  White  going  to  the  room  of  the 
Bennett  woman  was  that  she,  Bennett, 
had  VFritten  letters  to  Crosby's  wife,  in 
which  wj^re  intimations,  at  least,  of  im- 
proper conduct  between  Crosby  and  Lottie 
White,  and  counsel  say :"  That  the  sole  ob- 
ject of  Crosby's  going  to  her  room  the 
night  of  the  dilBciilty  was  to  call  her  to 
account  for  it,  and  to  induce  her  to  quit 
writing  such  letters ; "  and  as  preliminary 
proof  it  is  said  it  was  necessary  to  prove 
the  contents  of  these  letters,  either  by  pro- 
ducing them,  or,  if  nnable  to  produce 
them,  by  proving  their  contents.  A  wit- 
ness was  called  for  this  purpose, and,  upon 
objection  being  made,  the  evidence  was 
held  to  be  incompetent.  Crosby  testifies 
that  when  Bennett  came  to  her  door,  he 
first  nske<l  her  why  she  had  been  writing 
letters  to  his  wife,  and  that  she  replied  be- 
cause she  had  a  right  to.  Both  Bennett 
and  White  contradict  Crosby  in  this,  bat, 
conceding  his  testimony  is  to  be  received 
as  the  basis  for  its  reception,  we  are  of 
opinion  that  the  evidence  is  wholly  incom- 
petent. It  is  trae  that  If  the  defendant 
was  on  trial  for  murder,  and  possibly  in 
this  case,  the  evidence  that  the  letters  had 
been  written  to  his  wife  Imputing  such 
misconduct  mighthave  become  competent 
as  tending  to  show  a  motive  for  the  as- 
sault; not  io  justification  or  excuse,  but 
as  denoting  previous  provocation  or  ill 
will;  which,  if  passion  had  time  to  cool. 


might  degenerate  into  deliberate  malice. 
Indeed,  if  the  testimony  of  White  is  to  be 
credited,  the  fact  of  such  letters  having 
been  received  by  the  wife  of  Crosby  was 
the  provocation  for  visiting  Bennett's 
room,  and  inducing  in  the  mind  of  Crosby 
such  hatred  and  ill  will  towards  Bennett 
as  that  he  proposed  calling  her  from  the 
quiet  of  her  room  into  the  dark  hallway 
at  the  hour  of  midnight,  and,  in  the  lan- 
guage of  the  witness,  "licking  her."  The 
evidence  of  the  witness  Hntcbtns,  pro- 
duced by  defendant  Crosby,  is  to  the  effect 
that  Crosby  and  White  were  in  his  saloon, 
drinking,  until  near  12  o'clock  ;  that  at  the 
last  time  he  served  them.  Just  before  they 
went  out,  Lottie  said  to  Crosby,  "Let  us 
go  lick  this  woman."  It  is  manifest  from 
this  proof  that  both  White  and  Crosb.v 
were  actuated  by  malice,  superinduced  by 
the  writing  of  letters  by  Bennett  to  Cros- 
by's wife,  as  they  supposed,  assumed  to 
implicate  them  in  improper  conduct.  The 
production  of  letters  or  proof  of  their  con- 
tents could  only  bare  been  ottered  for  the 
purpose  of  justifying  or  excusing  snch 
malice  and  ill-will.  It  is  clear  from  the 
testimony  that  Crosby  knew  of  these  let- 
ters some  time  before  the  assault,  and,  if 
it  could  be  conceded  that  they  were  other- 
wise sniScient  provocation  to  reduce  the 
killing  from  murder  to  manslaughter  If 
death  had  ensued  from  the  battery,  they 
were  not  that  sudden  provocation  re- 
quired by  the  law  to  mitigate  the  killing. 
If,  as  testified  to  by  Crosby,  when  asked 
whj  she  had  written  them  Bennett  replied 
"because  she  had  a  right  to,"  this  would 
be  no  JuBtlQcation  for  the  assault.  The 
rule  is  well  settled  that  no  words  or  ges- 
tures, however  provoking  or  insulting, 
can  amount  to  that  considerable  provoca- 
tion which  the  law  recognizes  as  necessary 
to  reduce  the  killing  from  murder  to  man- 
slaughter. Nor,  as  it  seems  to  be  sup- 
I)06ed  by  counsel,  would  these  words, 
coupled  with  the  lettera  previously  writ- 
ten, have  been  any  sufficient  provocation 
in  law  to  reduce  the  killing  from  murder 
to  manslaughter,  had  death  ensued.  In 
cases  of  voluntary  manslaughter  there 
must  be  serious  and  highly  provoking  in- 
Jury  inflicted  upon  the  person  killing, sufB- 
clent  to  excite  an  IrreHlstible  passion  in  a 
reasonable  person,  or  an  attempt  by  tbe 
person  killed  to  commit  a  serious  personal 
injury  on  the  person  killing;  and  tbe  kill- 
Iner  must  be  the  result  of  that  sudden,  vio- 
lent impulse  of  passion  supposed  to  be  ir- 
resistible. It  is  too  clear  for  argument 
that  defendants  went  to  the  room  of  Ben- 
nett for  the  purpose  of  avenging  the  injury 
that  she  bad  inflicted  upon  them  by  letters 
they  assumed,  whether  true  or  false,  that 
she  had  written  to  Crosby's  wife,  and  in 
pursuance  of  such  purpose  committed  the 
assault.  It  seems  idle  to  contend  that  tbo 
production  of  the  letters,  or  the  proving 
of  their  contents,  showing  that  she  had 
In  fact  written  them,  and  made  charges 
therein  implicating  the  defendants  In  im- 
proper intimacy,  could  have  done  more 
than  have  fixed  upon  the  defendants  the 
mnlicIouB  purpose  of  their  visit  and  as- 
sault. 

In   prosecutions  of   this  character  the 
specific  intent  charged  is  tbe  gist  of  the 
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offense;  and  It  mast  be  such  on  assault 
that.  It  death  ensaes.  It  Is  mnrder.  It, 
however,  by  no  means  follows  that  in 
every  case  where  the  killing  would  be  mur- 
der U  death  ensaes,  an  assault  with  an  in- 
tent to  commit  murder,  death  not  ensn- 
ing.can  bemalntained.  It  isnot  necessary 
to  a  conviction,  however,  that  an  express 
Intention  need  be  proved.  Every  sane 
man  is  presumed  to  intend  the  natural 
and  probable  consequences  of  his  act;  and 
It  baa  heen  uniformly  held,  therefore,  that 
the  intent  maybe  Inferred  from  the  acts  of 
the  person  charged  with  crime,  as  well  as 
by  words  or  declaration.  Fitzpa trick  v. 
People.  98  111.  269;  2  Whart.  Crlm.  Law,  § 
12S1 ;  Weaver  v.  People,  (III.)  24  N.  E.  Rep. 
571,  (not  yet  officially  reported;)  King  v. 
State.  21  6a.  220.  The  intent  with  which 
the  act  was  done  is  a  question  of  fact, 
either  to  be  shown  by  the  declaration  of 
tbe  party,  or  to  be  inferred  from  the  char- 
acter, manner,  and  clrcamstances  of  the 
assault.  Thus  it  was  said  in  Lewis  v. 
State.  88  Ala.  11,  6  South.  Bep.  755:  "In- 
tent is  a  matter  of  fact,  and  cannot  be  im- 
plied 88  a  matter  of  law;  but  it  may  be 
inferred  from  the  use  of  a  weapon  or  in- 
strument calculated  to  produce  death,  or 
from  an  act  of  violence  from  which  ordi- 
narily, in  the  usual  course  of  things,  death 
or  great  bodily  harm  may  result.  It  can 
Bcarrely  be  questioned  from  the  evidence 
In  this  record  that,  if  death  had  resulted 
from  the  beating  of  Bennett  by  Crosby 
and  White,  done,  as  appears, in  pursuance 
of  a  previonBl.y  furnied  design,  the  offense 
would  in  law  have  been  murder.  The  pur- 
pose wns  uniawrul,and  the  beating  anjus- 
tifiable,  and  without  legal  proceedings  or 
excuse.  It  was  not  only  committed  in 
pursuance  of  previous  malice,  hut  with 
that  wanton  disregard  to  human  life  that 
would  have  rendered  the  killing  murder. 

It  only  remains  to  consider  whether  the 
court  properly  instructed  the  Jury;  and 
the  jury  were  ]nstifled  from  the  (acts  and 
clrcamstances  shown  to  find  that  the  as- 
sault was  made  with  intent  to  murder. 
It  is  said,  speaking  generally,  that  if  evi- 
dence showing  that  death  had  ensued  the 
killing  would  have  been  murder  will  sup- 
p<>rt  an  Indictment  for  an  assault  to  mur- 
der. 2  Whart.  Crlm.  Law,  §  1281.  And  in 
1  Busfl.Crlmes,  p.748.iti8said:  "I  have  no 
doubt  if  from  the  circumstances  it  would 
have  been  a  case  of  murder  if  death  bad 
enaaed,  would  of  itself  begood ground  from 
which  the  jury  might  infer  the  intent"  to 
murder.  As  before  stated,  the  proof  clear- 
ly shows  an  Intent  to  do  an  unlawful  act, 
—that  Is,  to  inflict  chastisement  np6n  the 
woman  Bennett  for  the  assumed  wrong 
she  bad  done  to  Crosby  and  wile.  Proof 
of  malice,  therefore,  is  not  wanting.  The 
court  insiracted  the  jury  very  fully,  and, 
among  other  instructions,  gave  the  fol- 
lowing: "(5)  The  court  instructs  the  jury 
that  direct  and  positive  testimony  is  not 
necessary  or  proving  the  intent  alleged  in 
the  indictment,  but  such  intent  may  be  in- 
ferred from  the  evidence,  if  thei-e  are  any 
farts  and  circumstances  proven  that  show 
beyond  a  reasonable  doabt  that  the  as- 
sault in  question  was  made  With  an  aban- 
doned and  malignant  heart,  and  a  reck- 
I  disregard  of  human  life,  and  in  such  a 


manner  as  was  likely  to  cause  the  death 
of  the  party  assaulted."  It  is  objected 
that  the  latter  clause  of  this  instruction 
lays  down  an  improper  rule,  and  that 
there  was  no  evidence  that  there  was  an 
assault  of  a  character  likely  to  cause  the 
death  of  the  part;  assaulted.  And  again, 
the  instruction  is  divided  by  counsel  in  ar- 
gument, and  it  is  insisted  that  the  intent 
to  murder  cannot  be  inferred  from  the 
facts  and  circumstances  which  show  be- 
yond a  reasonable  doubt  that  the  assault 
was  made  with  an  abandoned  and  malig- 
nant heart,  and  n  reckless  disregard  of  hu- 
man life.  It  is  sufBoieut  to  say  that  no 
such  division  is  made  ot  the  instruction  it- 
self. The  jury  were  told  that  the  intent 
might  be  inferred  from  the  evidence,  if 
there  were  facts  and  circumstances  proved 
which  show  beyond  a  reasonable  doubt 
tbat  the  assault  in  ^question  was  made 
with  an  abandoned  and  malignant  heart, 
and  reckless  disregard  of  human  life,  and 
in  such  a  manner  as  was  likely  to  cause ' 
the  death  of  the  party  assaulted.  If  one 
with  an  abandoned  disregard  of  human 
life  makes  an  assault  tbat  in  its  manner 
and  circumstances  is  likely  to  produce  the 
death  of  the  party  assailed,  not  only  is 
malice  presumed,  but  the  spectic  intent  to 
take  life  may  also  be  inferred;  for  if  with 
malice  he  makes  an  assault  in  a  manner 
likely  to  produce  death,  he  must  be  pre- 
sumed to  intend  the  i;p8nlt  likely,— that  Is, 
which  probably  and  naturally  would  flow 
from  his  act. 

Complaint  is  also  made  of  the  eighth  in- 
struction, which  is  as  follows:  "And  the 
court  further  instructs  the  jury  that  if 
they  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defenaants,  or 
one  of  them,  assaulted  the  witness  Belle 
Bennett  with  malice  aforethought,  or 
with  reckless  and  total  disregard  of  hu- 
man life,  and  the  character  of  the  assault 
was  such  ns  was  likely  to  cause  the  death 
of  such  Belle  Bennett,  then  the  jury  should 
find  the  defendant  guilty  of  making  such 
an  assault,  guilty  of  an  assault  with 
intent  to  commit  murder,  as  charged 
in  the  indictment."  It  is  said  this 
instruction  is  faulty,  as  we  under- 
stand counsel,  not  because  it  does  not 
state  a  correct  proposition  of  law, but  be- 
cause there  Was  no  evidence  tending  to 
support  that  portion  of  it  which  states 
that  if  the  jury  flnds  from  the  evidence 
tbat  "the  character  of  the  assault  was 
such  as  was  likely  to  cause  the  death  of 
Belle  Bennett, "  and  therefore  the  instruc- 
tion was  improper.  It  will  not  be  neces- 
sary to  notice  this  objection  in  extenso. 
The  instruction  fairly  left  it  to  the  jury  to 
determine  whether  the  character  and  man- 
ner of  the  assault  was  such  as  was  likely 
to  cause  the  death  of  Belle  Bennett.  As 
we  have  seen,  it  will  be  presumed  that  the 
defendant,  it  sane  and  capable  of  forming 
an  intent,  as  lie  must  be  presumed  to  be 
until  the  contrary  appears,  intended  all  of 
the  natural,  usual  or  probable  conse- 
quences flowing  from  his  act.  Counsel 
confound  the  manner  of  the  assault  with 
its  results,  and  because  the  physician  tes- 
tifies that  the  wounds  received  were  not 
such  as  would  be  usually  or  probably 
fatal  within  themselves,  that  therefore  the 
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assaolt  conid  not  bare  been  or  was  nut 
made  In  a  manner  likely  to  produce  death. 
It  is  true  tliat  the  physician  so  testifies. 
But  it  by  no  means  follows  that  because 
the  injuries  were  not  such  as  are  likely  to 
produce  death  ot  themselreH  tbe  assault 
was  not  ot  that  character.  It  can  scarce- 
ly be  doubted  that  an  assault  upon  tbe 
head,  neck,  and  cheat  of  a  prostratn  wo- 
man with  the  heel  ot  tbe  boot  of  a  man 
miKht  be  such  as  wonid  likely  or  naturally 
produce  fatal  results.  If  it  be  said  that 
there  Is  no  evidence  that  the  heel  of  the 
boot  was  used,  there  is  evidence  that  de- 
fendant Crosby  threw  her  on  tlie  floor,  and 
stamped  on  her  in  the  face,  and  upon  the 
head  and  shoulders,  with  his  feet;  and  we 
are  not  prepared  to  say  that  the  manner 
of  the  assault  was  not  such  as,  In  the  or- 
dinary course  of  events,  would  be  likely  to 
produce  fatal  results.  Whether  the  as- 
sault was  ot  that  character  was  a  ques- 
tion of  fact  for  the  jury  to  find  from  a 
'consideration  of  the  attending  .facts  and 
circumstances.  In  view  of  the  fact  that 
for  other  errors  in  the  record  the  case  must 
be  again  submitted  we  refrain  from  fur- 
ther discussion  of  the  evidence.  We  are  of 
opinion  that  there  was  no  error  in  giving 
the  instruction.  Perry  v.  People.  14  III. 
496;  Conn  v.  People,  116  111.  464,  6  N.  E. 
Rep.  463;  Dunaway  v.  People,  110  111.  333; 
Weaver  v.  People,  supra. 

Exception  is  also  ^ken  to  tbe  fourth  in- 
struction given  at  the  instance  of  the  peo- 
ple, which  Is  as  follows :  "You  are  further 
instructed  that  drunkenness  Is  no  excuse 
for  tbe  commission  of  any  crime  or  mis- 
demeanor, unless  such  drunkenness  was 
occasioned  by  the  fraud,  contrivance,  or 
force  of  some  other  person,  tor  the  pur- 
pose of  causing  the  perpetration  ot  an  of- 
fense; and  where  the  act  n'  a  defendant 
would  be  criminal  if  committed  when  he 
was  sober,  the  fact  that  he  committed 
such  act  while  intoxicated  will  constitute 
no  defense  unless  the  intoxication  was 
caused  by  some  other  person  for  the  pur- 
pose above  stated ;  and  this  is  tbe  rule 
even  where  the  Intoxication  is  so  ex- 
treme as  to  make  such  defendant  uncon- 
scious of  what  he  is  doing. "  The  four- 
teenth instruction  for  the  defendant  Cros- 
by, refused,  contained  the  following: 
"And  it  the  jury  further  believe  from  the 
evidence  that  at  the  time  of  tbe  alleged 
assault  the  defendants  were  so  deeply  in- 
toxicated or  besotted  with  drink  that 
they  were  incapable  of  forming  an  inten- 
tion to  kill  the  said  Belle  Bennett,  then 
the  jury  should  acquit  the  defendants  of 
the  crime  of  assault  with  Intent  to  mur- 
der. "  This  instruction  was  properly  re- 
fused tor  the  reason  that  by  the  part  ot  it 
preceding  that  quoted  the  jury  were  liable 
to  be  misled  Into  the  belief  that  both  de- 
fendants must  have  bad  the  Intent  to  kill 
said  Bennett  before  eithercould  becon vlct- 
ed  of  the  offense  charged.  By  the  giving 
of  the  fourth  instruction  tor  the  people  the 
question  Is  fairly  presented,  whether,  in 
prosecutions  for  assaults  with  Intent  to 
commit  a  felony,  drunkenness  to  a  degree 
where  tbe  defendant  is  Incapable  of  form- 
ing an  Intent  will  constitute  a  defense. 
Section  840.  Crim.  Code,  (Hev.  St.  1889,  c. 
38,  S  291«)  provides    that    "drunkenness 


shall  not  be  an  excuse  for  any  crime  or 
misdemeanor,  unless  such  drunl:enness  be 
Occasioned  by  tbe  fraud,  contrivance,  or 
force  of  some  other  i>erBon,for  tbe  purpose 
of  causing  tbe  perpetration  ot  an  otfense, " 
In  which  casethe  person  causing  tbedrunk- 
enness  is  to  beheld  criminally  responsible. 
The  provision  that  drunkenness  shall  not 
be  an  excuse  for  crime  is  simply  declara- 
tory of  tbe  common  law.  In  4  Bl.  Comm. 
26.  it  is  said:  "As  to  the  artificial  volun- 
tarily contracted  madness  by  drunken- 
ness or  Intoxication  wbich  deprives  men 
of  their  reason,  and  puts  them  into  tem- 
porary frenzy,  our  law  looks  upon  this  as 
an  aggravation  of  the  offense, rather  than 
an  excuse  for  any  criminal  behavior.  •  •  • 
The  law,  considering  how  easy  it  is  to  coun- 
terfeit this  excuse,  and  how  weak  an  ex- 
cuse It  is,  though  real,  will  not  suffer  any 
man  thus  to  privilege  one  crime  by  anoth- 
er. "  In  1  Buss.  Crimes,  p.  12,  It  is  said : 
"With  respect  to  persons  noD  compos 
mentis  from  ^nnkenness, — a  species  of 
madness  wbich  nas  been  termed  dementia 
sffHctuta,— It  lu  a  settled  rule  that,  if  tbe 
drunkenness  is  voluntary,  it  cannot  ex- 
cuse a  man  for  any  crime."  Lord  Coke  (1 
Ins  t.  247 )  said :  "  As  for  a  drunkard ,  w  bo  is 
voluntarius  daemun;  he  hath  no  privilege 
thereby;  but  what  hurt  or  ill  soever  he 
doth,  bis  drunkenness  doth  aggravate 
it."  8o  it  Is  said:  "He  who  Is  guilty  of 
any  crime  whatever,  through  his  volun- 
tary drunkenness,  shall  be  punished  for  it 
as  much  as  if  he-had  been  sober."  Hawk. 
'P.  C.  1.  c.  1,  §  6.  See  Hale,  P.  C.  32;  Rex 
V.  Carroll,  7  Car.  &  P.  145;  Beniger  v. 
Fogossa,  1  Plow.  19.  Very  many  cases  may 
be  found,  but  these  citations  will  suffice 
to  show  the  rule  at  common  law.  It  will 
be  observed  that  all  the  cases  bold,  as 
our  statute  provides,  that  drunkenness  is 
not  an  excuee  for  crime;  and  yet  the  uni- 
form holding  Is  that  where  a  particular 
intent  Is  charged,  and  such  Intent  forms 
the  gist  of  the  offense,  as  contradlstiu- 
guisbed  from  the  Intent  necessarily  enter- 
ing Into  every  crime,  as  where  one  crime 
is  thereby  aggravated  Into  a  higher  crime, 
or  a  misdemeanor  enlarged  Into  a  felony, 
any  cuuse  which  deprives  the  defendant  of 
the  mental  capacity  to  form  such  an  in- 
tent will  be  a  defense  to  the  graver  crime. 
Thus,  In  State  v.  Garvey,  11  Minn.  164, 
(Gil. 95,)  tbe  defendant  was  indicted  for  an 
assault  with  Intent  to  Inflict  great  bodily 
harm,  etc.,  and  the  trial  court  refused  to 
hold  that  a  state  of  mind  produced  by 
drunkenness  not  voluntarily  entered  into 
tor  the  purpose  of  committing  the  crime, 
in  which  the  defendant  "did  not  know 
what  he  was  domg,~  was  a  defense  under 
the  indictment.  But  the  supreme  court 
hold  the  contrary,  and  say:  "It  Garvey 
was  so  drank  as  'not  to  know  what  he 
was  doing,'  then  he  had  no  Intention, — 
be  was  incapable  of  forming  any  inten- 
tion ;  and  any  evidence  showing  this  fact 
should  have  been  admitted  by  the  court;" 
citing  Beg.  V.  Cruse,  8  Car.  &  P.  541 ;  Pig- 
man  V.  State,  14  Ohio,  555.  And  in  Mooney 
T.  State,  .S3  Ala.  419,  wbich  was  an  indict- 
ment for  an  assault  with  intent  to  com- 
mit murder,  the  court,  after  holding  that 
tbe  apeciflc  Intent  must  be  proved,  says: 
"Drunkenness  certainly  does  not  excuse 
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or  palliate  any  offense.  Bnt  it  may  pro- 
duce a  state  of  mind  in  tvhlcb  the  accused 
wonld  be  incapable  of  entertaining  or 
forming  the  positive  and  particular  in- 
tent requisite  to  malce  out  the  offense.  In 
SQch  case  the  accused  is  entitled  to  an  ac- 
qnittal  of  the  felony,  not  because  of  the 
drunkenness,  bat  because  he  was  in  a 
state  of  mind  resulting  from  drunlienness 
which  affords  a  negation  of  one  of  the 
facts  necessary  to  a  conviction."  So,  In 
Pirtie  V.  State,  9  Humph.  663,  where,  un- 
der the  statute,  to  constitute  murder  in 
the  first  degree,  the  Icilling  must  be  delib- 
erate and  premeditated,  it  was  held  that 
proof  of  drunltenneRS  was  admissible  be- 
cause it  might  show  that  the  accused  was 
Incapable  of  forminga  deliberate  and  pre- 
meditated design  to  kill,  and  therefore 
the  crime  be  reduced  to  murder  in  the  sec- 
ond degree.  See,  also,  Amor.  Crim.  Law, 
§41:  Swan  r.' State,  4  Humph.  136;  Penn 
V  McFali.  Add.  255;  Pigman  v.  State, 
supra.  Drun'^enness  was,  therefore,  at 
common  law,  as  under  our  own  statute, 
no  excuse  for  crime;  but  where  the  nature 
and  essence  of  the  offense  is  by  law  made 
to  depend  upon  the  state  and  condition 
of  the  mind  of  the  accused  at  the  time, 
and  with  reference  to  the  acts  done  and 
committed,  drunkenness,  as  a  fact  affect- 
ing the  control  of  the  mind,  is  proper  for 
the  consideration  of  the  jury;  for  if  the 
net  mast  be  committed  with  a  specific  in- 
tent to  constitute  the  crime  charged,  and 
the  defendant  is  incapable  of  forming 
any  intent  whatever,  the  offense  has  not 
I)een  committed.  The  drunkenness  Is  no 
excuse  for  any  act  done  or  committed. 
The  defendant  may  be  punished  for  the 
consummated  offense  whatever  it  may 
be;  and  the  want  of  mind  operates,  not 
by  way  of  excuse  for  crime  committed, 
but  renders  the  accused  incapable  of  com- 
mitting the  graver  offense.  We  are  of  the 
opinion  that  the  statute  has  not  changed 
the  rule  at  common  law,  and  that  the  in- 
struction, as  applied  to  this  case,  was  er- 
roneous. It  is  said,  however,  that  there 
was  not  sufficient  evidence  of  drunken- 
ness to  establish  the  mental  incapacity  of 
the  accused  to  form  the  specific  intent,  and 
therefore  the  instruction  was  not  prejudi- 
cial error.  There  was  evidence  tending  to 
prove  that  fact.  The  question  of  intent 
and  of  the  existence  of  the  particular  in- 
tent was  one  of  fact  to  be  determined  by 
the  jury.  Cum.  r.  Hagenlock,  140  Mass. 
125,  3  N.  E.  Rep.  86,  and  cases  supra.  And 
the  defendant  had,  under  this  indictment, 
the  right  to  have  that  mattersubmitted  to 
and  passed  upon  by  the  jnry.  For  the  er- 
ror indicated  the  judgment  is  reversed,  and 
the  cause  remanded. 
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KOTA  V.  Pbopi.b.1 
(Supreme  Court  of  niinojis.    March  80,  1891.) 

MCUDSB — ^EviDESCB — WlTNBBSBS  —  INSTRCOTIOSS. 

1.  The  evidence  showed  that  defendant  and  de- 
ceased had  been  fighting,  and  that,  after  the  fight 
had  ceased,  defendant  deliberately  stabbed  and 
killed  the  deceased.    They  had  previously  been 

'Beported  by  Louis  Boisot,  Jr.,  Esq..,  of  the 
Chicago  bar. 


good  friends.  Held,  that  the  evidence  jnstifled 
s  conviction. 

2.  It  is  not  necessary  Uiat  the  names  of  all 
the  witnesses  who  testify  for  the  prosecution 
should  be  indorsed  on  the  indictment. 

8.  It  is  no  objection  to  tbe  competency  of  a 
witness  that  he  has  been  in  the  court-room  and 
heard  the  other  witnesses  testify,  where  no  or- 
der of  exclusion  of  witnesses  has  been  made. 

4.  An  instruction  that  "justifiable  homicide 
is  the  killing  of  a  human  being  in  necessary  self- 
defense,  or  under  circumstances  sufficient  to  ex- 
cite the  fears  of  a  reasonable  person,  and  induce 
him  as  a  reasonable  person  to  believe  that  in 
order  to  save  his  own  life  or  prevent  his  receiv- 
ing great  bodily  harm  it  was  necessary  to  take 
the  life  of  the  person  killed, "  is  correcb 

Error  to  circuit  court.  La  Ralle  county; 
Cbarles  Bi.ANCHARn,  Judge. 

Hall  &  Haskiaa  and  Silas  H.  Strawa,  for 
plaintiff  in  error.  Geo.  Bunt,  Atty.  Oen., 
tor  tlie  People. 

Wilkin,  J.  At  the  October  term,  1889, 
of  the  circuit  court  of  La  Salle  county, 
plaintiff  in  error  was  convicted  of  the 
crime  of  murder,  and  sentenced  to  the 
penitentiary  for  a  term  of  40  years.  The 
indictment  on  which  he  was  convicted 
charged  him  with  killing  one  George Bart- 
kiewitz  by  stabbing.  Tbe  killing  is  not 
denied,  but  It  was  insisted  upon  tbe  trial 
below  that  it  was  done  In  self-defense.  It 
fs  urged  as  a  ground  of  reversal  that, 
even  if  the  homicide  was  not  justifiable, 
yet  the  verdict  of  the  jury  finding  the  de- 
fendant guilt.v  of  murder  was  unauthor- 
ised by  the  evidence,  for  the  reason  that 
malice  on  the  part  of  tbe  accused  towards 
the  deceased  was  not  proved,  and  there- 
fore it  is  said  that  at  most  the  crime  was 
only  manslaughter.  Tbe  undisputed  evi- 
dence shows  that  tbe  purties,  shortly 
prior  to  the  killing,  had  been  fighting, 
and  had  been  twice  separate:],  and  again 
renewed  the  fight.  They  had  pi-evious 
to  that  day  been  good  friends,  but  that 
fact  was,  under  the  circumstances,  not  in- 
consistent with  the  existence  of  malice  in 
the  minds  of  tbe  accused  at  the  time  of  the 
killing.  "Express  malice  is  that  deliberate 
intention  unlawfully  to  take  away  the  life 
of  a  fellow  creature  which  is  manifested 
b.vexternalcircnmstancescapableof  proof. 
Malice  is  Implied  when  no  considerable 
provocation  appears,  or  where  all  the  cir- 
cumstances of  the  killing  show  an  aban- 
doned and  malignant  heart. "  It  has  never 
been  held  that  hatred  or  ill-will  towards 
the  deceased  need  exist  in  the  mind  of 
the  slayer  for  any  considerable  length  of 
time,  in  order  to  constitute  malice  afore- 
thought. Peri  V.  People,  65  111.  17.  The 
statehaving  proved  tbe  killing,  the  burden 
of  proving  circumstances  in  mitigation 
was  upon  tbe  defendant,  unless  the  proof 
on  the  part  of  tbe  prosecution  sufficiently 
manifested  that  tbe  crime  only  amounted 
to  manslaughter.  The  evidence  on  the 
part  of  the  prosecution  in  this  case  tends 
to  show  that  the  stabbing  was  done  delib- 
erately, after  tbe  last  fight  between  tbe 
deceased  and  the  accused  bad  ceased,  and 
without  any  Immedlateprovocation  what- 
ever. In  fact,  if  the  jury  believed  the  tes- 
timony of  the  witnesses  who  swore  they 
were  present  and  saw  the  prisoner  Inflict 
the  fatal  wound,  they  could  do  no  less 
tban  find  bim  guilty  of  murder.    On  the 
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ofhsr  band,lf  tbeyehonld  bare  dIabelJeved 
tbeae  wltnesstis,  and  accepted  the  tcatl- 
inony  of  tbe  accused  as  true,  they  should 
have  found  thnt  the  killing  was  done  in 
oecesBary  aelf-defcnse,  and  returned  a  ver- 
dict u(  not  guilty.  We  have  read  the  tes- 
timony in  this  record,  and  (;lven  due  con- 
Hideratlon  to  the  comments  oT  counsel  for 
plaintin  In  error  as  to  the  credibility  of 

.  witnesses  on  behalf  of  tbe  prosecatlon,  de- 
tailing the  circumstances  under  which  the 
stabbing  was  done,  and  are  convinced 
tliat  the  verdict  ol  the  jury  was  not  only 
fully  authorized,  hut  that  no  other  could 
have  been  returned  consistent  with  tbe 
evidence. 

Another  ground  of  reversal  insioted  up- 
on  is  that  the  court  erred  in  its  rulings  up- 
on the  competency  of  evidence,  and  In  lim- 
iting the  attorneys  for  the  defense  in  their 

.  crosB-Axaminatlon  of  certain  wllnessRS  for 
the  prosecution.  We  have  examined  tbe 
point  with  care,  and  And  no  substantial 
error  in  this  regard.  It  Is  further  objected 
that  awitneeswas  permitted  tu  testify,  at 
tbe  instance  of  the  prosecution,  whose 
name  did  not  appear  on  the  back  of  the 
indictment.  There  is  no  requirement  of 
tbe  law  of  this  state  that  the  names  of 
witnesses  for  the  prosecntion  shall  appear 
opon  the  back  of  the  indictment,  except 
those  who  testify  before  the  grand  jury. 
It  is  true  that  the  defendant  Is  entitled  to 
reasonable  notice  of  the  witnesses  who 
will  appear  against  bim,  and,  in  cases  of 
felony,  to  a  list  of  such  witnesses,  at  the 
time  of  bis  arraignment,  bat  we  have  tre- 
qnently  held  that  the  trial  court  may.  In 
tbe  exercise  of  a  sound  legal  discretion, 
allow  other  witnesses  to  be  called  by  the 
state.  We  discover  nothing  in  this  case 
to  indicate  that  such  a  discretion  was 
abused  to  tbe  prejudice  of  the  defendant. 
The  objection  to  a  witness  testifying  on 
behalf  of  the  people  because  be  was  in  the 
court-roum  and  heard  the  testimony  of 
other  witnesses  was  properly  overruled. 
There  is  nothing  in  the  i-ecord,  neither  is  it 
statod  in  the  argument,  that  he  was  in 
the  court-room  contrary  to  the  order  or 
instructions  of  the  court.  Bven  if  he  was, 
that  fact  would  not  disqualify  him  as  a 
witness.    8  Wnart.  Crim.  Law,  §  3009a. 

The  court  instructed  the  jury  that  "jns- 
tiaable  homicide  is  tbe  killing  of  a  human 
being  in  necessary  self-defense,  or  under 
circumstances  sufQclent  to  excite  the  fears 
of  a  reasonable  person,  and  induce  him  as 
a  reasonable  person  to  believe  that  in  or- 
der to  save  his  own  life  or  prevent  bim 
from  receiving  gi-eat  bodily  harm  it  was 
necessary  to  take  the  life  of  the  person 
killed."  This  instruction,  it  Is  said,  left 
the  Jury  to  Infer  that  self-defense  could 
only  be  estahllshed  by  proof  of  actual 
danger.  While  actual  danger  is  not  nec- 
essary to  justify  a  resort  to  self-defense, 
yet  tbe  circumstances  mast  be  such  as  to 
induce  a  reasonable  and  well-grounded 
belief  of  danger  ol  actual  loss  of  life  or 
great  bodily  harm.  This  instruction  is  in 
conformity  with  the  law  as  announced  by 
this  court  in  Campbell  v.  People.  16  111.  17; 
Schnier  v.  People,  23  111.  29;  Maher  v.  Peo- 
ple, 24  111.  242:  Davison  v.  People,  »0  111. 
231.  Tbe  objections  made  to  the  second 
and  sixth  of  the  people's  instructions  are 


not  tenable.  Tbe  defendant  asked  27  in- 
structions, some  of  them  quite  lengthy. 
The  court  refused  to  give  quite  a  number 
of  them  and  moditied  others,  and  this  is 
also  assigned  for  error.  We  think  tbe  Jury 
was  fully  and  fnirly  instructed  as  to  tbe 
law  of  the  case.  The  giving  of  those  re- 
fused would  not  have  further  enlightened 
them  as  to  their  duty,  under  the  evidence. 
The  modification  ot  those  modified  was 
not  improper.  We  find  no  reversible  error 
in  this  record. 


^^~~^  (137  111.   2M) 

NoBTH  T.  Board  of  Trustees  of  Dniveh- 

81TY  OP  iLLINOIS.l 

ISu/preme  Court  of  lUinoia.    liarcb.  80, 1S91.) 

HANDiUtnS — SOHOOLS — CoHBTITUTIOaAI.  I1A.W — RK- 
UaiOUB  lilBBBTT. 

1.  Mandanviu  will  not  lie  to  restore  a  stn  - 
dent  who  Has  been  expelled  from  the  state  nnlver- 
sity,  where  the  petition  merely  states  that  five 
years  after  his  expulsion  he  "applied  for  admis- 
sion to  classes  in  said  university,  and  was  refused 
because  ot  said  suspension,"  without  rlleging 
that  he  is  desirous  of  aeain  t)eooming:  a  pupil,  or 
that  he  will  do  so  if  the  writ  is  granted,  since 
the  writ  will  not  issue  at  the  suit  of  a  private 
person  unless  it  afBrmatively  appears  that  he  will 
otherwise  be  deprived  of  something  of  subatao- 
tial  value  to  him. 

3.  A  rule  of  the  trustees  of  the  state  univer- 
sity, requiring  students  to  attend  non-sectarian 
religious  exercises  in  the  university  chapel  is  not 
In  conflict  with  Const.  Bl.  art.  2,  i  8.  which  pro- 
vides that  "no  person  shall  be  required  to  attend 
or  support  any  ministry  or  place  of  worship 
against  his  consent. " 

Original  proceedings  In  mandamua. 

Petition  ot  Foster  North  for  peremptory 
writ  of  maadamn?  against  the  board 
of  trustees  of  the  University  of  Illinois, 
to  compel  the  board  to  reinstate  said 
North  as  a  student  in  the  University  of 
Illinois,  he  having  been  expelled  therefrom 
fur  his  refusal  to  comply  with  the  rule  of 
the  institution  requiring  attendance  at 
(*hapel.  The  case  comes  up  on  demurrer 
to  the  answer. 

McDougall  &  Chapman,  for  petitioner. 
Geo.  Bunt,  Atty.  (^n.,  for  respondents. 

Wilkin,  J.  A  peremptory  writ  ot  znan- 
damuB  is  here  sought  on  the  petition  of  a 
private  individual.  No  public  rights  are 
involved.  The  petition  must  .therefore 
clearly  show  that  petitioner  has  a  per- 
sonal interestin  tbe  thing  heseeks  to  com- 
pel the  respondents  to  do.  He  must 
clearly  show  that  he  has  been  injured  in  his 
personal  Interest  by  the  refusal  of  the  de- 
fendants to  do  a  duty  imposed  upon  them 
bylaw.  People  v. Benefit  As8'n,9K  III.  687; 
High,  Extr.  Rem.  ^  431.  Mandamus  will 
not  lie  on  the  petition  of  a  private  citizen 
merely  to  settle  some  doubtful  question, 
but  to  entitle  him  to  the  writ  he  must 
clearly  show  that  he  has  a  legal  right 
which  has  been  denied,  and  that  the  de- 
nial of  such  right  affects  his  personal  in- 
terest. The  writ  is  never  awarded  to  set- 
tle mere  abstract  rights  unaccompanied 
with  substantial  or  practical  benefits. 
Gormley  v.  Day,  114  111.  185.  "The  writ  ot 
mandamus  Is  a  high  prerogative  writ,  to 
be  awarded  in  the  discretion  of  the  court, 

>  Reported  br  Lotito  Botsot,  Jr..  Biq.,  of  th*  Chi- 

Caao  bar. 
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and  OQght  not  to  Issue  In  any  case  nnless 
the  party  applying  for  It  sball  shovr  a 
clear  legal  right  to  have  the  thing  songbt 
by  it  done,  and  in  the  manner  and  by  the 
person  or  body  soaght  to  be  coerced,  and 
luaat  be  effectual  as  a  remedy  if  enforced ; 
and  It  muBt  be  in  the.power  of  the  party, 
and  biH  duty  also,  to  do  the  act  Bought  to 
be  done.  It  is  well  settled  that  in  a  doubt- 
ful caae  this  writ  Bhould  mA.  be  awarded. 
It  is  never  awarded  unless  the  right  of 
the  relator  is  clear  and  undeniable,  and 
the  party  sought  to  be  coerced  Is  bound 
to  act."  People  v.  Hatch, 83  III.  140;  Same 
T.  Glann,  70  111.  '/S2.  Our  statute  dispens- 
ing with  the  alternative  writ  has  not  re- 
lieved the  relator  from  the  coramou-law 
requirement  of  showing  a  clear  and  in- 
dubitable right  to  the  reltaf  demanded, 
and  every  material  fact  necessary  to  show 
that  it  is  the  legal  duty  of  the  defendant 
to  do  the  thing  demanded  muBt  be 
averred  in  the  petition  which  now  takes 
the  place  of  the  alternative  writ.  Peo- 
ple V.  Davis,  9S  III.  18S;  Same  y.  Board, 
etc.,  125  III.  841,  17  N.  B.  Rep.  802.  The 
writ  is  only  issued  in  a  clear  case,  and  in 
the  discretion  jot  the  court.  Brokaw  v. 
CoraDilaslonerB,  etc.,  180  III.  482,  22  N.  E. 
Rep.  686.  The  petitioner  here  seeks  to 
compel  the  defendants  to  readmit  him  to 
the  University  of  Illinois  without  reqnir- 
iog  him  to  obey  one  of  its  rules,  and  with- 
^  ont  requiring  him  to  ask  to  be  excused 
from  obedience  thereto.  First,  does  he 
show  by  his  petition  that  his  purpose  in 
so  doing  is  to  vindicate  a  personal  right, 
or  protect  an  individual  Interest?  He 
states  no  facts  in  bis  petition  fron)  which 
itcan  l>e  seen  that  he  will  be  injured  in  any 
way  if  the  writ  is  denied.  He  simply 
Rhows  that,  after  nearly  five  years'  acqui- 
escence in  the  action  of  the  faculty  and 
board  of  truBtees  suspending  him,  be  "ap- 
plied for  admiBBion  to  classes  in  said  uni- 
versity, and  was  refused  because  of  said 
suspension."  What  classes  be  made  ap- 
plication to  enter,  what  his  purpose  was 
in  making  such  application,  tvhether  to 
pursue  his  course  of  studies  therein,  or 
merely  for  the  purposes  of  this  suit,  be 
does  not  say.  After  these  years  of  unex- 
plained delay  he  cannot  even  claim  that 
it  should  be  inferred  that  be  made  such 
application  with  the  desire  and  intention 
of  in  good  faith  resuming  his  course  of 
study  in  said  university.  But  if  he  could, 
as  we  have  seen,  bis  right  and  interest  is 
not  to  be  left  to  inference,  but  must  be 
doariy  averred  when  this  extraordinary 
writ  is  invoked.  More  tlian  this,  when 
his  allegation  of  application  for  read  mis- 
sion Is  considered  in  connection  with  the 
other  averments  of  the  petition,  it  is  clear 
that  the  application  was  made,  not  for 
tlie  purpose  of  securing  an  individual 
right,  but  for  the  sole  purpose  of  question- 
'  ing  the  right  of  the  board  of  trustees  to 
adopt  the  rule,  which  he  condemns  as  an 
infringement  upon  the  constitutional 
rights  of  students  generally  in  the  institu- 
tion. By  his  own  showing,  from  the  in- 
ception of  his  disobedience,  his  purpose 
has  been,  not  to  protect  a  personal  inter- 
est, but  to  compel  respondents  to  abro- 
gate one  of  the  long-established  regula- 
tions of  the  university.    This  motive  was 


clearly  disclosed  In  his  communication  to 
Dr.  Peabody,  dated  April  23,  1886.  He 
there  says  to  ask  to  be  excused  would  be 
asking  a  favor  for  himself  not  accorded  to 
others,  which  he  will  never  do.  He  also 
jsays.tbe  first  thing  to  be  settled  is  wheth- 
er or  not  the  faculty  has  the  legal  author- 
ity to  adopt  therule  which  behad  violated: 
thus  clearly  showing  that  he  had  re- 
solved to  disregard  the  rule,  not  because 
it  Interiered  with  his  personal  or  iudivld- 
nal  interests,  but  because  he  souKlit  an  op- 
portunity to  test  the  legality  of  a  regula- 
tion of  the  university,  as  applied  to  all 
students  attending  the  same.  His  theory 
throughout  has  been  that,  even  though 
be  could  receive  abBolute  immunity  for 
himself  from  the  requirement  by  asking 
it,  yet,  the  rule  existing,  he  was,  within 
the  meaning  of  the  constitution,  requlrnd 
to  attend  a  place  of  worship  against  his 
consent.  It  needs  no  citation  of  author- 
iticHor  argument  to  show  that,  if  respond- 
ents have  exceeded  their  authority  in 
adopting  rules  for  the  government  of  stu- 
dents, and  any  one  desires  to  question 
such  rules  on  behalf  of  the  public,  they 
must  do  so  in  the  name  of  the  people  of 
the  state  of  lillnolB. 

But,  Independently  of  this  question,  we 
think  the  petition  wholly  fallH  to  show 
that  the  defendants  have  acted  unlawful- 
ly, or  been  guilty  of  any  wrong.  Their 
answer  avers  that  they  had  the  lawful 
right  to  adopt  all  reasonable  rules  and 
regulations  for  the  government  of  the  uni- 
versity, and  in  pursuance  of  that  right  did 
adopt  the  rule  in  question.  This  avf>r- 
roent  the  demnrrer  to  the  answer  admits. 
Moreover,  the  act  of  the  legislature  estab- 
lishing the  Institution  clearly  confers  upon 
them  sncb  power.  It  follows  that  In  en- 
acting such  rules  they  exercise  an  official 
discretion,  (McCormlck  v.  Burt,  95  III.  1!63,) 
and  with  that  discretion  courts  will  not 
Interfere  by  mandamua.  "The  rule  is  that 
in  all  matters  requiring  the  exercise  of 
official  judgment,  or  resting  in  the  sound 
discretion  of  the  person  tu  whom  a  duty 
is  confided  by  law,  mnndamua  will  not 
lie,  either  to  control  the  exercise  of  that 
discretion,  or  to  determine  upon  the  decis- 
ion which  shall  be  flnall.v  given."  High, 
Extr.  Rem.  §  42.  It  certainly  will  not 
be  InHisted  thattherule  requiring  studen*t8 
to  attend  chapel  exercises  is  unreasonable 
or  unlawful  as  applied  to  those  who  am 
willing  to  ohe,T  it.  The  legality  of  the  rule 
is  questioned  on  the  sole  ground  that  it 
violates  that  clause  of  section  8,  art.  2,  of 
the  constitution  of  this  state  which  says; 
"No  person  shall  be  required  to  attend  or 
support  any  ministry  or  place  of  worship 
against  his  consent. "  It  Is  not  pretended 
by  the  petitioner  that  the  exercises  at 
chapel  meetings  were  sectarian,  and  there- 
fore objectionable;  but  the  only  objec- 
tion to  those  exercises  was  and  is  that 
they  were  In  part  religious  worship  with- 
in the  meaning  of  the  above-quoted  lan- 
guage of  the  constitution.  In  the  view  we 
take  of  the  case,  that  fact  may  be  conced- 
ed. The  real  question  on  this  branch  of 
the  case  is,  was  it  a  violation  of  that  con- 
stitutional provision  for  respondents  to 
adopt  the  rule,  and  require  obedience 
thereto  by  those  attenuing  the  unlveraity. 
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nnless  excused  ttaerefrom?  Tbere  Is  cer- 
tainly nothlns  In  this  section  of  onr  coa- 
Btitntion  prohibiting  this  and  lllce  institn- 
tions  of  learning  from  adopting  reasoua- 
ble  rules  requiring  their  students  to  attend 
chapel  exerclseii  of  a  religious  nature,  and 
to  use  all  at  least  moral  suasion  and  all 
argumentative  influences  to  induce  obedi- 
ence thereto.  It  is  a  well-known  fact  that 
such  institutions  do  generally  adopt  simi- 
lar regulations,  and  that,  with  rare  excep- 
tions, those  attending;  them  yield  cheerful 
obedience  thereto,  regardless  of  their  per- 
sonal views  on  the  subject  of  religion. 
Many  esteem  it  a  privilege  to  be  allowed 
to  attend  such  exercises.  Parents  placing 
their  children  in  colleges  and  universities 
often  desire  that  they  shall  be  brought  un- 
der such  influences.  Shall  a  court  say 
such  a  requirement  is,  in  and  ot  itself,  a 
violation  of  said  constitutional  provision, 
merely  because  some  one  or  more  students 
attending  the  university  may  object  to 
obeying  It?  More  especially  should  this 
be  done  when,  as  is  here  shown  by  the  an- 
swer, the  rules  expressly  provide  that  for 
good  cause  students  may  be  excused  from 
obedience  to  such  regulation?  We  hare 
said  in  construing  this  section  of  the  con- 
stitution: "Religion  and  religious  wor- 
ship are  not  so  far  placed  under  the  ban 
of  the  copstltution  that  they  may  not  be 
allowed  to  become  the  recipient  of  any  In- 
cidental benefit  whatever  from  the  public 
bodies  or  anthorltles  of  the  state. "  Welch 
V.  Sherer,  93  III.  64.  It  may  be  said  with 
greater  reason  that  there  is  nothing  In 
that  instrument  so  far  discountenancing 
religious  worship  that  colleges  and  other 
public  institutions  ot  learuing  may  not 
lawfully  adopt  all  reasonable  regulations 
for  the  inculcation  of  moral  and  religious 
principles  in  thosp attending  them.  Weare 
clearly  of  the  opinion  that  the  rule  is  not 
unlawful.  At  most  it  could  only  be  fairly 
contended  that  under  said  clause  of  the 
constitution  one  so  desiring  It  should  for 
reasonable  cause  be  excused  from  its  ob- 
servance. The  whole  of  said  section  8  be- 
ingconBldered,it  is  clear  thatitis  designed 
to  protect  the  citizen  in  the.free  exercise  of 
his  religious  opinions,  and  It  should  be  lib- 
erally construed  to  that  end.  It  Is  doubt- 
less true  that  one  owing  obedience  to  no 
oiie  else  cannot  be  required  to  explain  or 
give  an  excuse  why  he  does  not  attend 
places  of  religious  worship;  but  a  mo- 
ment's reflection  will  convince  any  one 
that  the  reasons  for  so  holding  cannot  be 
applied  to  those  who  voluntarily  place 
themselves  under  the  government  of  oth- 
ers, or  who  are  by  parents  and  guardians 
placed  in  institutions  of  learning,  where  a 
code  ot  rules  must  be  adopted  for  the  gen- 
eral government  ot  all  students  attending 
them.  In  the  one  case  the  citizen  has  the 
right  to  use  his  time  as  he  pleases,  and.  so 
long  as  he  does  not  interfere  with  the 
rights  of  others,  he  may  go  where  he  will, 
and  conduct  himself  as  he  sees  proper. 
This  he  may  do  independently  of  ail  ques- 
tions of  conscience.  In  the  other  case, 
however,  the  will  ot  the  student  is  neces- 
sarily subservient  to  that  ot  those  who 
are  tor  the  time  being  bis  masters,  By 
voluntarily  entering  the  university,  or  be- 
ing placed  there  by  those  having  the  right 


to  control  him,  be  necessarily  sarrenden 
very  mauy  of  his  individual  rights.  How 
his  time  shall'be  occupied,  what  his  habits 
shall  be,  his  general  deportment,  that  be 
shall  not  visit  certain  places,  his  hours  ot 
study  and  recreation,— lu  all  these  mat- 
ters, and  many  others,  be  must  yield  obe- 
dience to  those  who  lor  the  time  being  are 
his  masters;  and  yet,  were  it  not  tor  the 
fact. that  heis'  under  the  government  ol 
the  university,  he  could  find  ample  provis- 
ion in  the  constitution  to  protect  him 
against  the  enforcement  of  all  rules  thus 
abridging  his  personal  liberty.  In  this 
case  iietitioner  could  not  say  the  faculty 
had  not  the  right  to  require  him  to  spend 
his  time  In  attending  chapel, because  they, 
and  not  himself,  had  the  right  to  bay  how 
he  should  spend  his  time.  He  admits  that 
the  rule  requiring  him  to  attend  chapel 
was  obligatory  upon  him,  and  that  he 
was  bound  to  obey  it  as  to  all  exercises 
held  there  except  those  of  a.  religious  char- 
acter. What  |>ersonal  right,  then,  has  he 
been  deprived  ot  that  the  faculty  did  nut 
have  complete  legal  authority  to  take 
a  way  from  him,  unless  It  be  a  right  of  con- 
splence?  but  this  right  he  expressly  stat- 
ed to  the  faculty  was  not  in  any  way  in- 
terfered with.  The  answer  expressly 
avers  (and  this  the  demurrer  admits)  that 
be  arbitrarily  and  in  deflanceuf  the  au- 
thority of  said  "board  of  trustees.and  fac- 
ulty rpfused  to  attend  chapel  meetings, 
and  also  refused  to  ask  to  be  excused 
therefrom,  and  denied  the  right  or  author- 
ity of  said  trustees  to  ank  such  attend- 
ance. "  We  think  the  conclusion  is  irresist- 
ible that  in  his  controversy  with  thefaculty 
he  was  not  attempting  to  protect  him- 
self in  the  exerclseof  a  constitutional  priv- 
ilege, but  was  only  using  that  clause  ot 
the  constitution  as  a  shield  tor  insubordi- 
nation himself,  and  endeavoring  to  fur- 
nish others  an  excuse  for  disobedience.  In 
placing  an  estimate  upon  his  conduct  to- 
wards the  authorities  of  the  Institution  it 
is  to  be  Doted  that  the  rule  in  question 
was  In  force  from  the  time  ho  became  a 
student  therein  to  the  time  he  began  to 
disobey  It,  and  that  he  not  only  gave  his 
consent  to  obey  It,  but  tor  more  than  five 
years,  without  objection,  did  obey  it. 
Will  it  be  contended  that  during  that  pe- 
riod he  was  compellea  to  attend  a  place 
ot  worship  against  his  consent?  Was  the 
rule  unconstitutional  as  to  him  during 
that  time?  According  to  his  own  show- 
ing, when  hemade  uphlsmind  to  no  longer 
observe  the  rule  he  did  not  so  much  as  in-- 
form  the  faculty  of  that  determination, 
much  less  make  a  request  to  be  allowed  to 
withdraw  his  former  consent  to  obey  it. 
As  we  have  seen,  be  was  requested  to  base 
his  application  to  be  excused  from  attend- 
ing chapel  exercises  on  the  only  reasona- 
ble ground  that  it  could  be  based.  He  not 
only  refused  to  do  that,  but,  according  to 
the  allegations  ot  the  answer,  which  be 
admits,  i-efused  to  ask  to  be  excused  on 
any  ground.  His  expulsion  was  the  re- 
sult ol  his  own  wrong.  Neither  the  re- 
spondents nor  the  tacultyhave  been  guilty 
ot  a  violation  of  law,  or  the  doing  of  any 
wrong.  The  authorities  cited  by  counsel 
tor  petitioner  do  not  militate  agulnst  this 
conclusion.    The  case  ot  State  v.  District 
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No.  8,  etc.,  (decided  by  tbe  sapreme  conrt 
v1  WlBContiin  in  1890,  44  N.  W.  Rep.  967.)  la 
much  relied  upoD  as  Bustainlng petitioner's 
right  to  the  writ.  The  case  in  wholly  un- 
like this.  Tbe  relators  In  that  case  were 
lueiubers  of  the  Hnnian  Catholic  Charch, 
and  tax-payers  in  the  school-district. 
Th^r  children  attending  the  district  school 
were  alrio  members  of  that  church.  The 
complaint  was  that  Bibin  readings  In  the 
school  were  exclusively  from  the  "King 
James  version,"  and  therefore  sectarian 
Instruction,  in  violation  of  section  S,  art. 
10,  of  the  constitution  of  that  state, 
"  which  ordains  that  no  sectarian  instrnc- 
tlon  shall  be  allowed  in  the  district  schools 
of  this  state."  Lyon,  J.,  who  wrote  the 
principal  opinion  in  the  case,  confines  his 
discussion  and  decision  to  that  question 
only,  and,  as  we  read  the  opinion,  that 
was  the  only  constitutional  question 
raised  by  it.  In  the  concurring  opinions 
filed  by  Cabsoday  and  Ortov,  J  J.,  there  is 
a  dlflcnsslon  of  the  questions  as  to  whether 
or  not  sucb  Bible  reading  as  alleged  in  the 
petition  was  a  violation  of  the  rights  of 
conscience,  and  amounted  to  compelling, 
the  relators  to  aid  In  tbe  support  of  a 
place  of  worship  against  their  consent, 
witblD  the  prohibition  of  other  sections  of 
that  constitution.  It  is  manifest  that  all 
that  Is  said  in  that  case  could  not  be  ap- 
proved by  this  court  consistently  with 
onr  former  decisions,  as  la  there  expressly 
recognized  ;  butif  itcould, still  It  would  by 
DO  means  follow  that  a  peremptory  writ 
should  Issue  In  tblscase.  Noneof  theques- 
tions  there  decided  are  necessarily  in- 
volved here.  We  are  clearly  of  the  opinion 
that  there  la  no  sufficient  grounds  here 
shown  to  authorize  the  ordering  of  tbe 
peremptory  writ  of  mandamus,  and  it  is 
therefore  denied. 

SCBOI.FIRLD,  C.  J.,  {eoBCurrlng  special- 
ly-) I  place  my  concurrence  in  the  refusal 
to  award  a  peremptory  mandamus  in 
this  case  on  this  ground  only  :  A  peremp- 
tory mandamus  will  never  Issue  in  favor 
of  a  private  party  unless  it  shall  be  made 
to  affirmatively  appear  that  he  will  otber- 
wlae  be  deprived  of  something  of  substan- 
tial value  to  him.  It  will  never  be  grant- 
ed, however  clear  may  be  tbe  abstract 
right,  to  settle  a  question  to  merely  grati- 
fy vanityorcnrlosity;  nor  will  it  be  grant- 
ed if  the  application  be  made  too  late  to 
give  to  the  relator  that  which  the  relator 
aaka.  People  v.  Curyea,  16  111.547;  Christ- 
man  V.  Peek,  90  111.  150;  Tapp.  Mand.  68, 
*1$.  There  is  no  allegation  in  this  petition 
that  tbe  relator  is  desirous  of  again  be- 
coming a  pupil  in  this  university,  and  that, 
if  tbe  writ  shall  be  granted,  he  will  do  so; 
and  tbe  facts  stated  in  the  petition  au- 
thorise an  inference  to  the  contrary.  They 
are  that  he  entered  the  university  as  a  pu- 
pil in  September,  1879,  and  remained  a  Btn> 
dent  therein  until  the  30tb  of  April,  1885, 
when  he  was  suspended ;  and  that,  it  he 
had  remained  in  the  university  until  Jane 
Immediately  following  bis  suspension,  be 
would  have  graduated  therefrom  at  that 
time.  He  abowa  tbat  he  acquiesced  in 
tbnt  snapenaion  by  taking  no  legal  steps 
to  be  restored  until  In  March,  1890,— a  pe- 
riod of  almost  five  years, — wben  this  peti- 


tion was  filed.  If  now  really  desirous  of 
re-entering  the  university  to  again  in  good 
faltb  resume  his  studies  therein,  be  should 
have  so  stated. 

Maokcder.  J.    I  concur  in  the  views  ex> 
pressed  by  Chief  Justice  Scholfield. 
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{Supreme  Court  of  IlUnoU.     March  80,  1891.) 

Tbcstbb— ExPBvsBa— Appkai,. 

Where  a  trustee  appeals  from  the  decree 

in  a  suit  brought  by  him  to  construe  the  trust, 

his  expenses  in  prosecuting  such  appeal  are  not 

chargeable  to  the  trust-fund. 

Atipeal  from  appellate  court,  first  dia- 
trict. 

Petition  by  Henry  W.  Leman  to  be  al- 
lowed credit  In  his  accounts  as  trustee  of 
the  Sherman-House  property  for  certain 
expenditures  made  by  him.  Defendants 
appeal. 

William  C.  Wilson  and  David  L.  Zook, 
(W.  T.  i?ur>rfs.f,  of  counsel,)  for  appellants. 
John  S.  Miller,  for  appellee. 

Scholfield,  C.  J.  In  general  the  ex- 
penisea  of  administering  a  trust  are  a  lien 
in  favor  of  tbe  trustee  on  the  eetate  in  hla 
bands,  and  he  will  not  be  compelled  to 
part  with  his  control  of  sucb  estate  until 
those  expenses  are  paid.  Johnson  v.  Le- 
man, 131  111.  609,  23  N.  E.  Rep.  435.  But 
can  it  be  said  that  tbe  expenses  and  costs 
of  prosecuting  tbe  appeals  from  the  circuit 
court  to  the  appellate  court,' and  from 
that  conrt  to  tbis  coui-t,  are  expenses  of 
administering  tbe  estate?  Leman'a  ap- 
pointment was  strictly  pursuant  to  tbe 
letter  of  the  will  of  Sherman,  and  so  the 
expeuaea  and  costs  of  determining  its  va- 
lidity were  rendered  necessary  by  the  lan- 
guage there  employed  by  him,  and  tliey 
are  therefore  properly  a  charge  upon  the 
corpus  of  bia  estate.  Society  v.  Mead,  131 
111.338,  23  N.  E.  Rep.  603;  Harrington  v. 
Trlstran,  6  Ves.  349;  Rogers  v.  Rosa,  4 
Johns.  Ch.608;  Bradford  v.  Boudinot,  8 
Wa6h.  C.  C.  122;  Ammon'a  Appeal.  31  Pa. 
St.  311 ;  Sawyer  v.  Baldwin.  20  Pick.  388. 
But  tbeir  validity  was  determined  by  the 
decree  of  the  circuit  court,  and  that  court 
had  plenary  jurisdiction  in  the  construc- 
tion of  the  will  and  the  adininletering  of 
tbe  estate.  Even  if  Leman  had  been  law- 
fully appointed  trustee,  tbat  court  had  en- 
tire control  and  supervision  of  all  his  acts, 
and  might  at  any  time,  for  cause,  remove 
him  and  appoint  another  in  his  stead. 
Perry,  Trusts.  §  275.  Hill,  Trustees,  (4th 
Amer.  Ed.)  298,  "lOO,  •191.  And  the  orders 
and  decrees  of  the  circuit  court  in  respect 
of  the  removal  and  appointment  of  a  trus- 
tee and  the  administering  of  tbe  trust  are 
ample  protection  to  all  persons  acting  un- 
der them.  Perry,  Trusts.  §  924 ;  Hill,  Tnis- 
tees.  (4th  Amer.  Ed.  i  861.  862,  •554.  Sher- 
man neither  personally  selected  Leman  to 
be  trustee  nor  devolved  duties  upon  his 
truEteeofa  personal  character;  nor  was 
Leman  bound  In  the  first  instance  to  act 
as  trustee,  nor  after  acceptance  was  he 
compelled  to  continue  as  truatee,  for  tbe 

>  Reported  by  Lonis  Boisot.  Jr.,  Esq.,  of  the 
Chicago  bar. 
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win  expressly  recosnlses  hts  right  to  re- 
BlKn.  See  Hill,  TraRtees,  (4th  Anier.  Ed.) 
862.  In  no  view,  therefore,  caa  it  be  Raid 
that  the  interests  of  the  estate  required 
the  prosecution  of  those  appeals.  Leman 
undoubtedly  had  the  right  to  appeal,  bat 
the  exercise  of  that  right  Involved  consid- 
erations affecting  hlin  personally  only,  and 
not  soch  as  materially  affected  the  trust- 
estate,  and  he  exercised  it  as  all  persons 
litigating  for  their  own  Interests,— at  his 
peril.  Perry,  Trusts,  S  928.  Our  conclu- 
sion follows  that  the  court  below  erred  In 
decreeing  that  Leman  be  aflowed  to  take 
credit  for  costs  paid  on  appeal  from  the 
circuit  court  to  the  appellate  court  and 
from  the  ar)pellate  court  to  this  court,  and 
for  amount  paid  bis  attorney  for  services 
apon  those  appeals.  The  objection  that 
Leman  was  improperly  allowed  costs  for 
witnesses  before  the  master  In  chancery  we 
donotthink  tenable.  It  was  within  thedls- 
cretlon  of  the  chancellor  to  allow  those 
costs.  In  view  of  the  Issues  pending  when 
the  reference  was  made  to  the  master. 
The  judgment  of  the  appellate  court  and 
the  decree  of  the  circuit  court  are  reversed, 
and  the  cause  remanded  to  the  circuit 
court,  with  directions  to  that  court  to 
modify  its  decree,  and  disallow  the 
amounts  paid  by  Leman  for  costs  and  at- 
torney's fees,  paid  on  the  appeals  from  the 
circuit  court  to  the  appellate  court  and 
from  the  appellate  court  to  this  court,  but 
in  no  otherwise  to  change  It. 


(136  in.  636)  

HiooiNS  ▼.  MoLVBY  et  alA 

(awpreme  Court  of  Illlnots.    March  80, 1891.) 

Res  AuJUDioiTi — ^Bdrnt-Kecord  Act — Tftlb  bt 

LiHITATIOM. 

The  nilnots  bumt-reoord  act  provides  that 
on  a  petition  to  establish  title,  of  which  the  rec- 
ord evidence  has  been  burned,  the  court  may  de- 
termine in  whom  the  title  is  vested.  Held,  that 
where  a  decree  declared  title  to  be  in  the  peti- 
tioner, such  decree  estopped  the  defendants  there- 
in from  claiming  title  by  limitation  beginning 
from  a  date  prior  to  the  decree. 

Error  to  circuit  court.  Cook  county; 
L.  0.  Collins,  Jr.,  Judge. 

Bill  by  William  H.  Higglns  against  Ju- 
nius Mulvey  and  others  to  quiet  title.  De- 
fendants pleaded  a  prior  adjudication  In 
favor  of  Mary  Hoag,  through  whom  they 
derived  title.  Decree  for  defendants.  Com- 
plainant brings  error. 

J.  O'B.  Scohey  and  S.K.  Dow,  for  plain- 
tiff In  error.  Wilson  A  Moore  and  W.  W. 
Gurley,  for  defendants  In  error. 

Wilkin,  J.  Numerous  orrom  are  as- 
signed upon  the  record,  but  they  raise  only 
one  Issue,  and  that  is,  did  the  plea  of  de- 
fendants In  error  present  a  good  defense 
to  the  petition  of  plaintiff  In  error?  That 
It  was  good  as  against  the  title  claimed 
by  petitioner  through  mesne  conveyances 
from  the  patentee  Is  admitted,  but  it  Is  in- 
sisted that  It  falls  to  show  any  defense  to 
his  claim  of  ownership  under  the  statute 
of  limitations.  This  contention  is  based 
on  the  theory  that  the  decree  set  up  in  the 
plea  had  no  effect  whatever  upon  the  char- 

>  Reported  by  LouiB  Boisot,  Jr.,  £sq.,  of  the 
Chicago  bar. 


acter  of  the  possession  of  the  petitioner's 
grantors,  Reld  and  Higglns,  and  therefore, 
it  being  alleged  in  the  bill  that  they  an<l 
petitioner  bad  been  In  the  actual  posses- 
sion of  the  said  property  from  May,  1864, 
to  the  bringing  of  this  action,  in  18H8.  and 
that  such  possession  was  under  a  connect- 
ed title  dedneiblo  of  record,  petitioner 
showed  a  good  title  under  either  the  first 
or  fourth  sections  of  our  statute  of  limita- 
tions, not  met  by  the  plea.  It  is  said  that 
decree  was  simply  declaratory  of  Mary 
Hoag's  title  as  It  bad  existed  since  Jan- 
uary 31. 1863,  and  had  no  effect  whatever 
on  Held  and  his  successors,  who  were  in 
possession  of  said  premises  since  June  10, 
1862.  In  other  words,  it  being  assumed 
that  Reid  and  Nathaniels.  Higgina  were 
In  the  adverse  possession  of  said  property 
at  the  time  the  Hoag  decree  was  rendered, 
the  nature  of  that  possession  was  In  no 
way  changed  by  the  decree,  unless  It  had 
the  eRect  to  make  such  possession  more 
clearly  adverse.  "The  legal  rights  of  the 
parties, "  counsel  say,  **  were  not  changed 
by  that  decree,  but  simply  declared."  By 
this  we  suppose  Is  meant  that  a  proceed- 
ing under  the  burnt- record  act  can  result 
In  nothing  more  than  to  establish  the  evi- 
dence of  a  petitioner's  title,  leaving  him  to 
assert  that  title  in  another  and  different 
proceeding.  Such,  clearly,  is  not  the  scope 
of  that  act.  By  section  16  thereof,  all  per- 
sons In  p'lssession  or  claiming  title  to 
premises,  the  title  to  wbicb  is  sought  to 
be  established,  are  made  necessary  par- 
ties. By  sertlon  18,  such  persons  may  op- 
pose the  petition  by  demurrer,  answer,  or 
cross-petition.  By  section  20  the  court  is 
empowered  "to  determine  and  decree  in 
whom  the  title  in  any  or  all  the  lands  de- 
scribed in  said  petition  is  vested,  whether 
In  the  petitioner,  or  In  any  other  of  the 
parties  Defore  the  court. "  Section  21  pro- 
vides that  "the  decree  shall  be  forever 
binding  and  conclusive,  unless  appealed 
from,  or  a  writ  of  error  Is  prosecuted 
thereon,  "etc.  The  plea  of  appellees  shows 
that  George  W.  Reld  and  Nathaniel  S. 
Higglns,  who  plaintiff  in  error  in  his  peti- 
tion says  were  In  adverse  possession  of 
said  lots  at  the  time,  and  have  been  since 
May,  1864,  under  a  connected  title  dednci- 
ble  of  record,  were  made  parties  defendant 
to  the  Hoag  petition,  and  duly  served, 
with  process,  and  that  Reid  actually  ap- 
peared therein.  It  also  shows  that  on 
that  petition  it  was  ordered,  adjudged, 
and  decreed  by  the  court  that  the  title  to 
Buld  lots  was.  and  thereby  declared  to  be. 
vested  in  said  Mary  Hoag.  ber  bdrs  and 
assigns,  forever,  free  from  the  claim  of  ail 
tne  defendants  to  said  Hoag's  petition, 
and  that  said  Hoag  was  entitled  to  the 
possession  of  said  lots.  We  are  unable  to 
perceive  ^hy  that  decree  does  not  settle 
the  title  to  the  lots  in  question  between 
Mrs.  Hoag  and  Reld  and  Nathaniel  S.  Hig- 
glns as  effectually  as  though  it  bad  been 
rendered  on  a  bill  to  quiet  title,  or  remove 
a  cloud  from  title.  If  the  statute  of  lim- 
itations was  available  to  either-  of  said 
defendants  to  that  petition,  they  had  a 
right,  under  the  sections  of  the  "burnt- 
record  act"  above  quoted,  to  interpose  It, 
and  they  were  bound  so  to  do:  failing  in 
which,  and  the  decree  against  ttaem  be- 
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eomtng  final,  tbey  are  concladed'  hj  it, 
and  so  ia  their  grantee,  the  petitioner  In 
this  canae.  Smith  v.  Hatcblnson,  108  HI. 
we;  Gage  ▼.  Caraher,  125  III.  458, 17  N.  E. 
Rep.  777.  Hence  poBsemory  title  in  their 
favor  could  not  begin  to  ran  prior  to  that 
decree,  as  was  expressly  decided  in  Bradish 
▼.  Grant,  119  HI.  610,  9  N.  E.  Hep.  SS2.  That 
decree  being  rendered  in  1879,  even  if  it 
cuald  be  maintained  that  petitioner  and 
hts  grantors  have  since  then  been  in  ad- 
verae  possession  to  the  true  owners  their 
posKeesion  was  without  title,  and  hence 
the  seven-years  limitation  relied  npon 
conld  have  no  application.  In  uur  opin- 
ion,  the  plea  presented  a  complete  defense 
to  the  bill,  and  was  properly  sustained 
by  the  circuit  court.  It  seems  that  Junins 
Mnlvey,  though  not  a  party  to  the  plea, 
(and  as  to  wbouj  the  salt  Is  still  pending 
In  the  circuit  court  of  Cook  county,)  was 
made  a  defendant  to  this  writ  of  error. 
As  to  him,  therefore,  the  writ  of  error  will 
be  dismissed.  The  decree  of-  the  circuit 
eourt  as  to  the  other  defendants  is  af- 
firmed. 


017  ni.  43) 

SlNDKI^AR  V.  WaLKEB.1 

(Supreme  Court  of  lUttwti.    Karch  80, 1891.) 

pABTmBSHXF— RlQBT  OF  AOTION. 

Alt  individual  partner  oatinot  maintain  an 
■oklon  at  law  for  the  oonrersion  of  partnership 
property  by  a  third  person  with  the  consent  of  his 
ooptrtner,  since,  ontil  his  actual  interest  in  the 
pvtBershlp  lias  been  determined,  his  danuges 
OMiBOt  be  asoertaised. 

Jonet  A  Lask,  tor  plaintiff  In  error. 
TnmbaU.  WUUta,  Robbiaa  A  Trumbull, 
for  defendants  In  error. 

Wilkin,  J.  Writ  of  error  to  the  appel> 
late  court  of  the  first  district.  Plaintiff  in 
error  brought  an  action  on  the  case 
against  the  defendant  in  error  and  one 
Hubka  In  the  circuit  court  of  Cool(  coun- 
ty. He  afterwards  dismissed  as  to  Hubka. 
The  circuit  court  sustained  a  general  de- 
marrer  to  his  declaration,  and  rendered 
Judgment  against  bim  for  costs  of  suit. 
The  appellate  court  affirmed  that  Judg- 
ment, and  be  prosecutes  this  writ  of  error. 

The  only  question  involved  in  the  suit 
Is,  could  plaintiff  maintain  this  action  at 
law  on  the  allegations  of  bis  declaration? 
In  substance  tbese  allegations  nre  that 
plaintiff  and  said  Hubka  were  partners  in 
the  dry-goods  business  in  the  city  of  Chica- 
go, owning  a  stock  of  goods  and  certain 
store  fixtures,  on  which  they  bad  previous- 
ly executed  a  chattel  mortgage  to  defend- 
ant In  error;  that  long  before  tlie  maturi- 
ty thereof,  and  without  any  authority  of 
law  whatever,  defendant  in  error,  by  col- 
lusion with  said  Hubka,  wrongfully  fore- 
closed said  mortgage,  and  took  podsesslon 
of  not  only  the  goods  and  chattels  de- 
scribed therein;  but  also  of  others  of  the 
value  of  $5,000,  belonging  to  said  firm, 
which  be  afterwards  pretended  to  sell  to 
saidHnbka;  that  by  reason  of  said  wrong- 
ful seizure  and  transfer  plaintiff  was  de- 
prived of  said  goods,  and  the  profit  of 
and  good-will  of  said  business ;  that  said 

1  Reported  hy  Louis  Boisot,  Jr.,  Ksq.,  ef  the 
Chicago  bar. 


wrongs  were  committed  In  parsnanee  of 
a  confederation  and  collusion  between  said 
defendant  in  error  and  bald  Hubka,  to  in- 
jure and  defrand  the  plaintiff.  There  is 
no  averment  that  the  copartnership  be- 
tween plaintiff  and  Hubka  has  been  dis- 
solved, or  any  settlement  whatever  had 
of  their  partnership  affialrs.  The  declara- 
tion, therefore,  not  only  fails  to  show  any 
Individual  title  or  ownership  in  plalntlB 
to  said  property,  partnerahip  business,  or 
the  profit  or  good-will  thereof,  which  he 
says  be  lost,  but  affirmatively  discloses  a 
state  of  facts  from  which  it  appears  that 
he  bad  only  a  community  of  interest  therein 
with  his  partner,  who  consented  to  said 
transfer,  and  all  that  was  done  by  defend- 
ant In  error.  A  partner's  right  to  part- 
nership property  Is  an  ownership  of  all  the 
assets  of  the  firm,  subject  to  tbe  owner- 
sliip  of  every  other  copartner;  all  of  the 
partners  holding  all  of  the  firm  assets, 
subject  to  the  payment  of  the  partnership 
debts  and  liabilities.  T.  Pars.  Partn.  860. 
It  la  clear,  therefore,  that  the  individual 
interest  of  one  partner  In  the  firm  proper- 
ty and  business  can  only  be  ascertained 
by  a  settlement  of  the  partnership.  Bopp 
▼.  Fox,  68  ni.  540;  Chandler  v.  Lincoln,  63 
ni.  77:  Menagh  v.  Whifcwell,  53  N.  T'.  14«. 
This  rule  applies  to  tbe  Interests  of  a  part- 
ner in  tbe  profits  or  good-will  of  the  part- 
nership business  as  well  as  to  tbe  tangible 
assets  of  the  firm.  Until  plaintiff's  actual 
interest  In  the  partnership  has  been  deter- 
mined there  can  be  no  ascertainment  of 
his  damages.  Bnkmaster  v.  Gowen,81  111. 
158;  Sweet  r.  Morrison,  109  N.  7.  235,  8  N. 
B.  Rep.  896.  We  are  clearly  of  the  opinion 
that  on  the  facts  stated  in  his  declaration 
plaintiff  has  no  standingln  a  courtof  law. 
We  find  nothing  in  the  authorities  cited 
by  his  counsel  in  confiict  with  this  concln- 
alnn.  The  Judgment  of  the  circuit  conrt 
was  right,  and  was  properly  affirmed  by 
the  appellate  conrt. 


^~~^  088  111.  SO) 

PBOBU.  ft  p.  n.  RT.  Co.  y.  UlOTKD  Statbi 

Rolling-Stook  Co.' 

{Supreme  Court  nS  iUinoi*.    March  M,  1801.) 

ComoN  C.UIBIKB8  or  Goons— BuBDBH  o*  Yaitxst. 

1.  A  railroad  company  which  receives  loaded 
ears  to  be  transported  to  a  certain  side  track  on 
its  road,  there  to  be  unloaded  by  the  consignee 
uf  the  cargo,  and  then  to  be  transported  by  the 
company  to  its  yard,  is  not  liable  for  the  cars  a» 
a  common  carrier  when  destroyed  by  Are  while 
tliey  are  standing  on  the  side  track  to  be  unload- 
ed. Peoria  &  P.  U.  Ry.  Co.  v.  Chicago,  R.  L  ft 
P.  R.  Co.,  109  111.  185,  distinguished. 

3.  Where,  in  a  suit  against  a  carrier  for  the 
loss  of  property  received  for  transportation,  it  is 
shown  that  the  defendant  was  a  common  carrier 
of  the  property,  the  burden  is  on  it  to  show  that 
its  liability  as  common  carrier  had  ceased  before 
the  loss  occurred. 

Appeal  from  appellate  conrt,  second  dis- 
trict. 

Assumpalt  by  tbe  United  States  Rolllng- 
Stock  Company  against  the  Peoria  ft  Pe- 
I{in  Union  Railway  Company  for  certain 
cars  which  had  been  delivered  to  defend- 
ant for  transportation,  and  which  had 
been  burned.  Plaintiff  obtained  Judgment, 


'Reported  by  Louis  Boisot,  Jr.,  Esq.,  et  the 
Chicago  bar. 
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which    was    affirmed    by   the    appellate 
court.    Defendant  appeals. 

Stevens  &  Hortoa,  for  appellant.  H.  W. 
Wells,  for  appellee. 

Shops.  J.  It  ia  stated  by  counsel  for  ap- 
pellee: "The  only  question  in  the  case  is, 
was  appellant  liable  as  a  common  carrier 
ol  the  cars,  and  was  its  liability  as  to  the 
cars  terminated  before  the  cars  reached 
destination,  that  is,  the  storaKC  yard? 
In  other  words,  did  the  stoppage  to  unload 
freight  complete  the  transportation  of  the 
cars  which  were  destined  for  another 
point?"  Other  points  are  made  by  appel- 
lant as  to  the  ri^bt  of  appellee  to  recover, 
which,  in  the  view  we  take  of  the  case,  will 
be  unnecessary  to  discuss  or  determine.  No 
negligenreis'^harged,  and  the  only  question 
is,  was  appellant  liable  as  common  carrier 
of  the  carsat  thetimeof  their  destruction? 
In  Appellant  v.  Chicago,  B.  I.  &  P.  R.  Co., 
109  111.  Vi5.  we  held  that  a  railroad  com- 
pany receiving  cars  from  a  connecting  Hue 
of  road  for  transportation  over  its  line 
became,  In  the  absence  of  a  special  con- 
tract, a  common  carrier  of  the  cars  as 
well  as  of  the  freight  therein.  We  are  of 
opinion  that  the  doctrine  there  announced 
Is  sustained  both  by  reason  andaothority. 
Mallory  v.  Railway  Co.,  39  Barb.  4S8; 
East  St.  Louis  Connecting  Ry.  Co.  v.  Wa- 
bash, St.  L.  &  P.  Ry.  Co.,  123  III.  694, 15  N. 
E.  Rep.  45;  Missouri  Pac,  Ry.  Co.  v.  Chica- 
go &  A.  Ry .  Co..  25  Fed.  Rep. 317.  The  facts 
conceded  establish  that  the  cars  In  ques- 
tion were  taken  by  appellant,  by  the  order 
and  direction  of  the  person  who  had  au- 
thority to  control  the  same,  from  the  side 
track  of  appellant's  road,  where  they  had 
been  left  by  the  transporting  company, 
and  were  by  it  delivered  upon  appellant's 
tracks  to  the  sugar  refinery,  the  con- 
signee of  the  freight  contained  in  the  cars, 
to  be  by  the  consignee  unloaded,  when  it 
would  become  the  duty  of  the  appellant 
to  transport  the  car  to  its  storage  yard, 
where  ordlnuriiy  they  could  remain  until 
needed  In  the  course  of  business.  It  is  also 
conceded  that  the  appellant  company  bad 
no  duty  in  respect  of  the  unloading  of  the 
cars,  and  no  control  in  fixing  the  time 
they  should  remain  at  the  industry  for 
that  puroose.  It  appears,  however,  that 
the  sugar  refinery  was  "slow"  In  unload- 
ing consignments  to  it,  and  the  record  is 
wholly  silent  as  to  whether  the  cars  had 
or  bad  not  been  unloaded  when  they  were 
burned.  The  point  Is  sharply  made  by 
counsel  upon  the  refusal  of  the  court  to 
hold  the  fourth  proposition  submitted  by 
the  defendant,  as  to  the  burden  of  proof  as 
to  whether  the  cars  bad  been  unloaded  at 
the  time  of  the  Are.  By  that  proposition 
the  court  was  asked  to  hold,  in  substance, 
that  if  the  cars  just  previous  to  the  de- 
struction had  been  delivered  to  the  defend- 
ant (appellant)  by  the  receiver  of  the 
transporting  line,  to  switch  to  the  Peoria 
.Sugar  Refinery  to  be  unloaded,  and  thence, 
when  unloaded,  to  the  storage  yard  of  the 
defendant,  (appellant,)  and  defendant  did 
switch  the  cars  to  the  Peoria  Sugar  Re- 
finery to  be  unloaded  as  it  was  directed, 
and  the  defendant  had  nothing  to  do 
with  the  unloading,  but  that  it  was  to  be 
done  by  the  refinery,  and  when  destroyed 


the  cars  were  on  such  track  where  defend- 
ant was  directed  to  place  them  by  the  re- 
ceiver or  his  agent,  if  proved,  and  bad  not 
been  unloaded,  of  which  issue  the  burden 
of  proof  is  on  the  plaintiff,  then  plaintiff 
cannot  recover,  etc.  The  court  struck 
out  the  words,  "of  which  issue  the  burden 
of  proof  la  on  the  plaintiff."  and  added 
to  the  proposition  the  following:  "And 
the  burden  of  proof  Is  on  the  plaintiff  to 
makeout  Its  cause  of  action,  but,  the  rela- 
tion of  common  carrier  being  once  shown, 
the  burden  is  shifted  to  the  defendant  to 
show  that  at  the  time  of  the  loss  its  lia- 
bility as  such  had  terminated." 

It  Is  manifest  that,  in  determining  the 
question  thus  raised,  it  will  be  necessary 
to  consider  the  proposition  of  counsel  be- 
fore quoted;  that  is,  whether  the  stop- 
page to  discharge  the  car  of  its  freight,  and 
over  which  appellant  had  no  control, 
changed  the  liability  of  appellant  during 
such  stoppage,  although  the  car,  after  be- 
ing unloaded  by  the  consignee  of  the 
freight,  was  to  be  again  taken  by  the  ap- 
pellant  to  Its  yards  for  storage.  It  is  in- 
sisted that  Peoria  &  P.  U.  Ry.  Co.  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.,  supra,  has  deter- 
mined this  question  favorably  to  appel- 
lee, and  it  must  be  conceded  to  be  so,  un- 
less that  case  is  distinguishable  from  the 
one  at  bar.  It  is  stated  in  the  opinion  of 
the  court  in  that  case  that  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company 
placed  upon  the  transfer  track  of  appel- 
lant company  a  car  to  be  transferred  by 
the  latter  over  its  switch  track  to  the 
Monarch  Distillery,  consignee  of  the  con- 
tents of  the  car.  The  car  was  taken  by 
a ppi>llant  company,  delivered  to  the  con- 
signee on  appellant's  tracks,  and  unloaded, 
and  was  afterwards  taken  by  appellant, 
without  the  knowledge  or  consent  of  the 
Chicago.  Rock  Island  &  Pacific  Railway 
Company,  to  another  industry,  to  be  there 
reloaded,  and  at  which  it  was  destroyed 
by  fire.  From  the  statement  thus  made 
it  appears  that,  at  the  time  of  .the  destruc- 
tion of  the  car.  It  bad  been  retaken  by  the 
appellant  company  from  the  Monarch  Dis- 
tillery, and  transported  elsewhere  to  be 
loaded,  without  authority  of  the  owner 
company.  It  Is  stated  tliat  there  was  evi- 
dence tending  to  show  an  understanding 
among  theconnecting  railroads  doing  busi- 
ncHs  with  appellant,  if  other  shippers  de- 
sired cars  appellant,  without  any  specific 
order  to  that  effect,  was  at  lllierty  to 
place  them  in  position  to  be  loaded,  and 
then  return  them  to  the  company  owning 
the  cars  to  be  shipped,  and  that  such  cars 
were  delivered  by  appellant  under  the  or- 
der of  the  industry  at  which  they  were 
burned ;  yet  that  fact  seems  not  to  have 
affected  the  determinalion  of  the  cau8(>„ 
and  the  case  was  made  to  turn  npon  the 
fact  that  defendant  had  exclusive  control 
of  the  car  while  on  its  tracks,  and  was  un- 
der obligation  to  return  the  same  to  the 
owner  company  wlipu  unloaded  by  the 
consignee.  If  the  car  had  been  destroyed 
at  the  distillery,  while  there  to  be  unload- 
ed by  the  consignee  of  the  goods  therein.  It 
seems  to  as  that  a  different  question 
would  have  arisen;  but  the  defendant  as- 
sumed control  of  the  car  after  its  freight 
was  discharged,  and.  Instead  of  returning 
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it  to  the  owner,  took  It  eliiewbere,  where 
It  was  destroyed.  It  was  held  in  that  case 
that  the  Chicago,  Rock  Island  &  PaciQc 
Hallway  Company,  having  parted  with 
tlie  care  and  control  ot  the  ear,  and  hav- 
ing Intrusted  it  to  the  defendant,  could 
not.  at  any  point  ou  itri  road,  intei-fere  fur 
Its  Hafety,  and  that  the  duty  attached  to 
appellant  to  return  the  car  to  the  owner, 
and  It  was  therefore  liable  as  a  comraon 
carrier.  There  was  no  duty  to  return  the 
car  until  delivered  at  the  distillery,  and 
the  freight  had  been  unloaded ;  but  such 
liability  arose,  if  at  all,  upon  appellant's 
again  assuming  control  of  the  car  to  re- 
move it  from  the  distillery.  In  the  case  at 
bar  appellant  received  from  the  trans- 
porting line,  appellee's  lessee,  in  the  regu- 
lar course  of  its  bnslneRS,  the  cars  in  ques- 
tion, to  be  transported  over  Its  tracks  to 
the  sugar  refinery,  there  to  be  left  stand- 
ing on  appellant's  tracks,  at  the  refinery, 
until  unloaded  by  the  consignee  of  the  con- 
tents of  the  car.  Having  nothing  to  do 
with  the  unloading,  and  having  delivered 
the  cars  on  the  track  at  the  refinery.  Its 
whole  dut.v  as  common  carrier  of  the 
freight  contained  in  the  cars  was  at  an 
end.  The  transit  of  the  goods  had  termi- 
nated, and  the  care  on  the  track  were  so 
far  delivered  into  the  control  of  the  refin- 
ery as  to  enable  it  to  discharge  the  freight. 
It  Is  not  questioned  that  there  was  com- 
plete delivery  of  the  cars  and  contents  to 
the  refinery  in  proper  time  and  manner, 
and  at  the  proper  place,  for  the  purposes 
contemplated;  that  is,  that  the  refinery 
compan.v  might  unload  the  freight.  Ap- 
peilant  liad  no  control  of  the  time  such 
cars  should  remain  at  the  reflner^'for  such 
purpose;  that.  It  would  seem  from  the 
course  of  business,  was  in  the  discretion 
of  the  consignee  of  the  freight.  While 
transporting  the  cars,  and  in  complete, 
uninterrupted  control  of  them,  appellant 
was  liable  as  a  common  carrier  for  injury 
to  these  cars,  not  caused  by  the  act  ot 
God  or  the  public  enemy.  Mallory  v.  Rail- 
way Co.,  supra;  Vermont  &  M.  R.  Co.  v. 
Flt<^hburg  R.  Co.,  14  Allen,  462;  Atchison, 
T.  &  S.  F.Ry.Co.  V.Denver  &  N.  O.  R.  Co., 
16  Amer.  &  Eng.  R.Cas.,  57;  Missouri  Fac. 
Ry.  Co.  V.  Chicago  &  A.  Ry.  Co.,  supra. 

By  the  terms  of  the  contractor  carriage, 
the  control  of  the  goods  ceawed  absolutely 
by  the  delivery  to  the  consignee  on  the 
track,  and  was  suspended  as  to  the  cars 
for  an  Indefinite  period,  the  duration  of 
which  was   to  be  determined,  not  by  ap- 

Sellant,  but  by  the  consignee  of  the  goods, 
ntil  the  consignee  of  the  goods  had  un- 
loaded the  cars,  appellant  had  no  right  to 
remove  them,  take  them  to  its  storage 
tracks,  or  other  place  of  safety.  The 
course  ot  business,  as  well  as  the  contract 
of  appellant  with  the  connecting  lines, 
contemplated  that,  upon  switching  the 
cars  to  the  Industries  reached  by  appel- 
lant's tracks,  the  cars  were  to  be  permit- 
ted to  stand  upon  such  tracks,  to  suit  the 
convenience  of  the  consignees  of  the  goods 
shipped  :  and,  while  the  contracting  roads 
undoubtedly  might  have  limited  the  time 
for  the  stoppage  of  the  cars  for  the  pur- 
pose of  unloading, It  does  not  appear  that 
they  did  so,  or  that  any  custom  or  usage 
prevailed  that  would  fix  the  same.    Incase 


of  Missouri  Pac.  Ry.  Co.  v.  Chicago  ft  A. 
Ry.  Co.,  supra,  10  loaded  cars  were  re- 
ceived by  the  one  road  for  transportation 
over  its  lines  from  the  other,  and  it  was 
held  liable  for  the  cars  as  a  common  car- 
rier for  all  injuries  occurring  w  hile  en 
route.  But  it  was  held  that  if  destroyed 
after  the  carriage  had  terminated,  and 
therie  had  been  a  delivery,  or  a  tender  to 
deliver,  to  the  consignee,  there  was,  as  to 
the  cars,  no  liability  as  a  common  car- 
rier, and,  although  the  cars  remained  on 
the  tracks  of  the  transporting  company. 
Its  liability  was  that  of  warehouseman 
only.  In  East  St.  Louis  Connecting  Ry. 
Co.  V.  Wabash,  St.  L.  &  P.  R.  Co.,  supra, 
the  cars,  laden  with  coal,  had  been  deliv- 
ered to  the  connecting  railway  company 
for  delivery  to  the  consignee,  and  were 
taken  by  the  latter  from  the  tracks  of 
the  connecting  company  over  its  private 
tracks  to  be  discharged  of  their  freight, 
after  which  they  were  to  be  redelivered 
to  the  connecting  company,  to  be  returned 
to  the  owner.  While  In  possession  of  the 
consignee,  the  cars  were  burned,  and  It 
was  Insisted  that,  because  the  cars  were 
to  be  returned  to  the  owner  company  by 
the  connecting  railway  company,  it  was 
liable  as  common  carrier  ol  the  cars.  The 
contract  of  carriage  not  being  complete 
until  the  cars  were  returned  to  the  owner 
company,  it  was  insisted  the  liability  as  a 
carrier  continued.  But  it  was  held  that 
as  tfce  cars  were  shoved  upon  the  con- 
signee's private  tracks.  In  conformity  with 
the  previous  course  of  business,  they  had 
reached  their  destination,  and  that  con- 
sequently the  liability  as  common  carrier 
of  them  ceasL'd.  It  was  also  there  said: 
"Had  the  glucose  company  [consignee] 
unloaded  and  returned  them,  as  It  was  the 
custom  to  do,  the  defendant's  liability  as 
a  common  carrier  would  have  commenced 
anew,  and  continued  until  they  were  de- 
livered to  appellee."  It  is  true  in  that 
case  the  cars  were  placed  on  the  private 
tracks  of  consignee  and  taken  a  few  hun- 
dred feet  away  from  the  connecting  rail- 
way company's  track  to  be  discharged  ot 
their  freight;  but  that  cannot,  in  our 
opinion,  distinguish  the  case  from  the  one 
at  bar,  in  principle.  It  was  in  contempla- 
tion of  the  parties  that  the  car  was  to  be 
taken  to  a  point  upon  the  railroad,  and 
wasthere  to  be  delivered  to  the  consignee; 
and  It  cannot  be  Important  whether  the 
car  wos  taken  a  few  feet  off  of  appellant's 
tracks,  or  left  standing  thereon,  in  con- 
sidering whether  the  liability  as  insurer 
contintied.  In  either  case,  the  car  had 
passed  from  that  absolute  control  of  ap- 
pellant to  which  it  is  entitled  as  a  com- 
mon carrier:  and  it  must  be  held  that 
when  the  car  and  its  contents  were  deliv- 
ered to  the  consignee  on  the  switch  track 
of  the  appellant,  at  the  Industry  to  which 
♦hey  were  consigned,  the  car  had  reached 
its  destination ;  and  that  while  the  car 
was  under  the  control  of  the  consignee 
the  liability  of  the  currier  was  suspended, 
to  again  attach  when  the  car  was  ready 
for  further  transportation  to  the  storage 
yards  of  appellant.  In  the  interim,  which 
might  be  for  a  shorter  or  longer  period  ot 
time,  as  determined  by  a  part.v  over 
whom  appellant  had  no  control,  and  for 
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whoBe  acts  It  was  In  no  wise  responsible, 
appellant,  although  the  care  were  stand- 
ing upon  Its  switch  tracks,  would  have  no 
such  control  as  would  authorize  it  to 
take  the  cars  elsewhere  for  safety,  and  It 
would  be  manifestly  unjust,  and  Inconsist- 
ent with  the  reason  for  applying  the  rule, 
to  hold  it  responsible  during  that  time  as 
an  insurer. 

The  trial  court  was  correct  In  its  hold- 
ing that,  "the  relation  of  common  carrier 
being  once  shown,"  It  is  presumed  to  con- 
tinue, and  the  burden  la  on  the  carrier  to 
show  that  at  the  time  of  the  loss  Its  lia- 
bility as  Biuh  had  terminated.  Tills,  how- 
ever, was  done  by  showing  delivery  to 
the  consignee;  and  If  In  further  disposi- 
tloii  of  the  car,  under  the  contract  of  the 
parties,  or  In  the  usual  course  of  business, 
the  lial)illty  again  attached,  the  burden 
was  upon  plaintiff  to  show  it.  II  the  cars 
were  delivered  to  the  consignee  until  un- 
loaded, and  the  liability  as  common  car- 
rier ceased  while  the  same  were  in  Its  cus- 
tody, such  liability  would  not  revive  or 
again  attach  until  the  cars  were  unload- 
ed. As  we  have  seen,  the  case  does  not 
proceed  upon  the  basis,  nor  Is  It  contend- 
ed, that  appellant  was  guilty  of  negligence 
In  not  removing  the  cars  after  they  were 
unloaded,  or  Is  guilty  of  negligence  In  any 
other  respect.  We  are  of  opinion  tl\at,  in 
view  of  the  tacts  shown  and  admitted, 
the  court  erred  In  holding  that  the  liabili- 
ty of  appellant  was  that  of  common  car- 
rier, and  that,  II  plaintiff  intended  to  rely 
upon  the  duty  of  appellant  to  remove  the 
cars  to  Its  storage  yard,  the  burden  was 
upon  It  to  show  that  the  duty  had  at- 
tached. The  Judgment  of  the  appellate 
and  circuit  courts  are  reversed,  and  cause 
remanded. 

(137  III.  129)  

Sack  v.  Dolebk  et  aJA 
(Supreme  Cawrt  of  lUtnois.    March  30, 1891.) 

MaSTKB  ^»D  BeBVANT— XeOLIOBNCB  —  DBtBCTTVB 

Macbinebt. 
In  an  action  by  a  servant  a^inst  his  mas- 
ter for  personal  injuries,  the  evidence  showed 
that  plaintiff  was  injured  by  the  giving;  way  of 
tlie  brake  on  a  car  In  defendant's  stone  quarry, 
and  that  the  car  had  not  l>een  ins^ted  by  de- 
fendant. Held,  that  the  evidence  did  not  show  a 
cause  of  action,  since  it  did  not  appear  that  the 
accident  was  caused  by  a  patent  defect  in  the 
machinery. 

Appeal  from  appellate  court,  first  dis- 
trict. 

Action  on  the  case  by  Christian  Sack 
against  John  Dolese  and  Jason  H.  Shepard. 
Defendantsobtainedjudgment,  which  was 
afllrmed  by  the  appellate  court.  Plain tlB 
appeals. 

Edmund  FurtbmanD,  tor  appellant. 
CnwpbeU  &  Custer,  for  appellees. 

MoKAN,  J.  Appellant  was  at  work  tor 
appellees  in  a  quarry  near  to  which  was  a 
machine  for  crushing  the  stone.  The 
crushed  stone  was  run  from  the  crusher 
through  a  spout  into  cars,  and  as  each 
car  was  filled  it  w{U)  run  out  on  the  track 
and  an  empty  one  brought  up  under  the 
spout.    The  motion  given  to  the  full  car 

■  Reported  by  tiouis  Boisot,  Jr.,  Esq.,  of  the 
ChicBKO  bar. 


would  send  it  slowly  along  the  track,  and 
it  was  the  duty  of  the  man  who  was  en- 
gaged In  running  out  the  foil  and  bring- 
ing in  the  empty  cars  to  run  after  such 
moving  full  car,  and  climb  onto  It  and  set 
the  brake,  so  as  to  stop  the  car.  In  at- 
tempting to  stop  a  car  In  that  manner  on 
August  6, 1888,  appellant  was  injured.  He . 
was  employed  to  work  in  the  quarry  with 
a  pick  and  shovel,  but  had  on  one  or  two 
Instances  worked  at  the  crusher  dandling 
the  care..  On  the  day  of  the  accident  he 
was  directed  by  the  foreman  to  attend  to 
the  cars,  the  man  who  usually  attended  to 
that  work  being  absent.  In  attempting 
to  stop  a  loaded  car  which  he  had  justrun 
out,  the  brake  gave  way  In  some  manner, 
and  ho  was  thrown  to  the  ground,  and 
tne  wheels  of  the  car  ran  over  and  crushed 
the  fingers  of  one  band  and  one  of  his  feer, 
causing  a  serious  and  permanent  injury. 
He  gave  on  direct  examination  an  account 
of  the  manner  in  which  the  accident  hap- 
pened, as  follows :  "  When  I  moved  the 
car  so  far,  I  loosened  the  rope  and  ran 
around  and  was  jumping  on  the  car.  Then 
I  put  on  the  brakes.  I  was  pulling  un  the 
brake  in  order  to  stop  the  car,  because  the 
cars  are  stopped  there.  *  *  •  The  car 
was  still  in  the  act  of  running  slowly. 
I  was  holding  with  all  my  strength 
the  brake  to  stop  the  car.  Then  I. 
got  a  sort  of  a  push  from  the  brake. 
It  swung  me  about,  and  I  fell  down  and 
the  car  ran  over  me.  That  Is  all.  The 
brake  threw  me  down  around.  I  was 
taking  hold  of  it  with  all  my  might,  and 
with  all  my  strength, — that  Is  why  it 
threw  me.  Something  loosened  on  the 
chain  below.  The  wheel  I  had  In  my 
hand  turned.  The  chain  gave  way,  that 
is,  Oil  the  handle  below  on  the  brake. "  On 
cross-examination  he  said:  "I  pulled  the 
brake  very  bard  on  the  car  on  which  I  was 
standing  when  hurt.  I  could  not  see  what 
happened  to  the  brake;  I  only  felt  that 
something  bad  happened.  There  was 
something  loosened  on  the  chain  below, 
HO  thatthewbeel  I  had  in  my  hand  turned. 
I  could  not  think  anything  else  was  the 
matter,  because  the  handle  remained  as  it 
was,  and  something  must  have  happened 
to  the  chain."  There  was  no  evidence 
what.  If  any,  defect  was  in  the  brake  or 
brake^shain,  but  it  was  shown  that  the 
car  on  which  the  accident  occurred  did  not 
belong  to  appellees,  but  was  a  "belt-line" 
car,  and  that  said  car  was  not  inspected 
by  appellees'  inspector.  At  the  close  of 
the  plaintiff's  evidence  thecourt  Instructed 
the  jury  to  find  the  defendants  not  guilty. 
There  is  no  basis  for  thecontention  that 
plaintiff  was  injured  by  reason  of  lack  of 
skill  in  performing  tbework  which  be  wus 
ordered  to  do.  Assuming  that  he  was  in 
fact  unfamiliar  with  the  work,  there  is  no 
evidence  tending  to  show  that  he  did  not 
do  It  as  well  as  the  most  skillful  could 
have  done.  There  is  no  pretense  that  he 
did  not  do  the  right  thing  at  the  right 
time  and  in  the  proper  manner.  His  in- 
jury was  clearly  due  to  the  breaking,  from 
no  fault  of  his,  of  the  appliance  which  be 
wtis  handling;  therefore  the  only  count  of 
his  declaration  which  the  evidence  would 
fit  Is  the  one  charging  a  failure  on  the  part 
of  appellees  to  Inmlsb,  In  and  about  the 
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work  wbich  appellant  was  directed  to  do, 
proper  cars  equipped  with  suitable  appli- 
ances, and  brakes  for  stoppings  and  oper- 
ating the  same,  and  keep  them  In  prop- 
er repair,  and  that  by  reason  of  the  care- 
lessness and  n^ligenceof  appellees  in  that 
regard  plaintiff  was  Injured.  Was  It  er- 
ror for  the  court  to  refuse  to  submit  the 
evidence  to  the  ]ury  under  this  count? 
There  was  no  evidence  Introduced  or  of- 
fered by  plaintin  to  show  that  the  brake 
of  this  car  was  improperly  constructed,  or 
in  what  the  defect  in  it  consisted.  The 
plalntifi's  right  to  recover  depended  upon 
the  proof  of  injorious  negligence  by  the  de- 
fendant. We  ag^ree  with  counsel  for  the 
appellant  that  the  rule  is  well  settled  that 
the  employer  is  bound  to  use  diligence  in 
providing  and  maintaining  safe  machinery 
and  instrumentalities  to  be  handled  by  the 
employes,  and  that  in  the  operation  of 
cars  a  most  efficient  and  perhaps  a  neces- 
sary method  of  discharging  that  duty  is 
to  mafntain  acareful  system  of  inspection, 
to  see  that  the  necessary  appliances  in  use 
thereon  are  in  good  order,  and  sufflclent 
to  answer  the  purposes  fur  which  they 
are  intended.  We  also  agreethat  the  same 
rule  of  reasonable  care  with  reference  to 
proper  machinery  and  inspection  applies, 
in  the  ease  of  cars  t>elonging  to  other  per- 
sons which  the  servant  is  required  to  oper- 
ate in  the  course  of  the  master's  business, 
as  governs  when  the  cars  are  owned  and 
provided  by  the  master  himself.  There- 
fore for  the  purposes  of  this  case  we  as- 
sume that  appellees  are  responsible  for  de- 
fects in  the  apparatus  on  the  belt-line  car 
on  which  Ihe  accident  happened,  to  the 
same  extent  and  upon  the  same  principles 
as  they  would  be  U  the  injury  was  occa- 
sioned by  a  car  belonging  to  appellees,  and 
which  was  in  use  by  them  to  remove  the 
crushed  stone.  But  there  is  in  this  case 
no  proof  which  would  make  appellees 
liable  if  the  accident  had  occurred  on  one 
of  their  own  cars.  Plaintiff  neglected  to 
prove  a  necessary  element  in  his  case — be 
has  not  shown  that  the  accident  was  the 
result  of  negligence  on  the  part  of  appel- 
lees. He  alleged  such  negligence  in  bis 
declaration,  and  the  burden  was  on  him 
to  prove  it.  Proving  that  the  brake-chain 
parted,  or  that  something  gave  out  so 
that  the  brake- whpel  suddenly  turned  with 
him  and  threw  him  from  the  car,  does  not 
show  that  appellees  were  guilty  of  negli- 
gence. Why  did  the  brake-chain  part? 
Was  it  too  light,  not  of  the  usual  and  prop- 
er siee,  or  not  properl.v  attached?  Did  it 
break  because  of  a  defect  in  one  of  the 
links,  or  was  it  worn  out  from  use?  If 
there  was  a  detect  in  it,  could  it  have  been 
discovered  by  proper  inspection?  To 
these qneetions  the  evidence  introduced  by 
plaintilT  furnished  no  answer.  It  is  sng- 
gpsted.however.thatplaintitr  proved  that 
there  was  no  inspection  of  this  ca;*,  and 
that  the  failure  to  Inspect  was  negligence 
which  entitles  plaintiff  to  recover;  that 
the  failure  to  inspect  throws  on  appellees 
the  bnrden  of  showing  that  the  brake  ap- 
paratus was  properly  constructed,  and 
that  there  was  no  defect  in  it  that  an  in- 
spection would  have  disdoHed.  This  im- 
poses the  burden  on  the  wrong  party,  and 
compels  the  defendant  to  prove  that  the 


ln]ui7  did  not  result  from  bis  negligence. 
The  proposition  goes  on  uu  unwarrant- 
able assumption,  to-wlt,  what  an  inspec- 
tion would  have  discovered  the  defective 
condition  of  the  brake.  That  is  an  affirm- 
ative proposition,  to  be  showu  by  the  evi- 
dence, and  the  burden  of  proving  It  rests 
on  him  who  asserts  it.  If  plaintiff  had 
shown  that  the  fault  in  the  brake  was  in 
fact  known  to  appellees'  foreman  or  car 
inspector,  but  unknown  to  himself,  he 
would  have  made  out  his  case,  and  so, 
too,  he  would  have  made  his  case  had  he 
shown  that  the  defect  was. o(  such  a  nat- 
ure that  it  would  have  been  known  to 
them  it  they  bad  exercised  due  care.  No 
defect  is  latent  which  an  Inspection  Will 
disclose,  hence  appellees  would  be  charged 
with  knowing  what  an  inspection  would 
inform  them  of;  but  before  a  court  or  Jury 
can  say  that  their  negligence  in  failing  to 
inspect  the  car  was  the  cause  of  plaintiff's 
injury,  it  must  be  shown  by  the  e^dence 
that  the  fault  or  defect  In  the  appliance 
was  one  which  a. proper  inspection  would 
have  made  known  to  them.  This  appears 
to  be  true  on  principle  and  it  is  very  clear- 
ly estabiisned  by  authority.  In  Hallway 
Co.  V.  Troesch,  68  ill.  545,  it  Is  said :  "The 
cases  in  this  state  and  in  sister  states  are 
with  great  unanimity  to  the  effect,  it  in- 
jury ariMes  from  a  defect  or  insutticiency  in 
the  machinery  or  implements  furnished  to 
the  servant  by  the  master,  knowledge  of 
the  detect  or  Insufficiency  must  bebroagbt 
home  to  the  master,  or  proof  given  he  was 
ignornnt  of  the  same  through  his  own 
negligence  or  want  of  care,  or,  in  other 
words,  it  must  be  shown  he  either  knew 
or  ought  to  have  known  the  defect  which 
caused  the  injury. "  In  Railroad  Co.  v.  Piatt, 
89  111.  141,  the  injury  was  caused  by  a  de- 
fective ladder  which  plaintiff  was  ubliged 
to  use  in  the  performance  of  his  duty  as  a 
brakeman.  An  instruction  was  given 
which  told  the  jury,  in  substance,  that  if 
it  was  necessary  for  plalutiH  in  discharge 
of  his  duty  to  go  upon  said  ladder,  and 
that,  while  going  thereon,  the  top  step  or 
round  gave  way  or  pulled  out,  through  a 
defect  in  the  same,  the  jury  should  Qnd  for 
the  plaintiff  if  they  believed  from  the  evi- 
dence that  plalntlH  had  no  notice  of  the 
defect.  In  reversing  the  case  for  the  giv- 
ing of  that  instruction  the  court  said: 
"The  instruction  makes  thesupp<ised  facts 
therein  stated  conclusive  when  the  facts 
stated  might  exist  and  yet  the  defendants 
be  tree  from  negligence.  So  far  as  is 
shown  by  the  testimony,  the  car  in  ques- 
tion was  in  good  order  in  all  respects. 
This  instruction  omits  an  important  ele- 
ment, and  necessary  to  charge  the  com- 
pany, and  that  is  knowledge  on  the  part 
of  the  company  of  the  defect  in  the  ladder, 
or  their  ability  to  acqnire  this  knowledge 
by  the  exercise  of  the  highest  degree  of 
care  bestowed  upon  its  construction  and 
then  condition.  •  •  ♦  Actual  kaowledge 
of  the  defect  is  not  necessary,  it  being  suf- 
ficient that  the  company  might  have  been 
informed  by  the  use  of  such  diligence  as  the 
law  imposes  upon  it,  but  when  It  did  not 
know,  and  could  not  have  informed  itself, 
of  the  delect,  the  company  cannot  be  held 
responsible."  In  Provision  Co.  v.  High- 
tower,  92  III.  189,  the  above-quoted  cases 
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are  followed,  and  It  is  eald  tbat,  wltbont 
proof  that  knowledge  uf  the  defect  in  the 
pipe  which  in  that  case  caused  the  injury 
might  have  been  obtained  by  reasonable 
diligence,  there  could  be  no  recovery,  and 
that  the  burden  was  upon  the  plaintiff  to 
make  such  proof.  Aa  illustrating  the  same 
rule  see  Railroad  Co.  v.  Pratt,  14  III.  App. 
346,  and  Railroad  Co.  v.  Stitcs,  20  111.  App. 
648. 

Autborlties  directly  In  point  are  not 
wanting  In  other  states.  In  MnriiHon  v. 
Phillips,  etc.. Co.,  44  Wis.  405,  the  injury  was 
to  huraeii  that  were  being  transported, 
and  was  caused  by  the  bi-eaking  of  one  uf 
the  wheels  under  a  freight-car,  but  it  was 
not  shown  what  the  delect  or  flaw  in  the 
wheel  was.  The  trial  court  directed  a 
verdict  for  the  defendant,  aa  was  done  in 
this  case,  and  the  supreme  court,  approv- 
ing such  action,  QKBd  this  language:  "The 
respondent's  liability  depending  upon  the 
carelessness  or  fault  of  its  agents,  em- 
ployes, or  managers  in  some  way,  and  ap- 
pellant's right  of  recovery  depending  upon 
the  same,  being  clearly  shown  by  evidence, 
and  it  b<>ing  his  duty  to  furnish  such  evi- 
dence, it  certainly  was  incumbent  upon 
blm  to  show  how  and  why  the  accident 
occurred."  See,  also,  Baliou  v.  Railway 
Co.,  54  Wis.  267, 11  N.  W.  Rep.  659,  for  dis- 
cussion of  a  kindred  subject.  In  Ladd  v. 
Railroad  Co.,  119  Mass.  412,  the  trial  jndge 
directed  a  verdict  for  the  defendant,  there 
being  no  evidence  that  there  was  any  neg- 
ligence in  procuring  the  switch  which,  it 
was  alleged,  caused  the  injury,  or  any  de- 
fect in  the  switch  which  could  have  been 
discovered  uponamost  carvtul  insppction; 
and  the  ruling  was  affirmed.  In  Splcer  v. 
Iron  Co.,  138  Mass.  426,  the  rule  flnds  illus- 
tration in  a  case  where  it  was  held  the 
plaintiff  should  recover.  There  the  injury 
occurred  by  reason  of  a  defect  in  an  8  hook. 
The  plaintiff  proved  by  witnesBes  how  the, 
hook  looked  after  the  break,  and  showed 
that  there  was  a  visible  crack  or  flaw  in 
the  hook  above  the  flaw  at  the  place  of 
the  rupture,  and  the  court  held  the  evi- 
dence tended  to  show  that  a  careful  Inspec- 
tion would  have  revealed  the  weakneMs  of 
the  hook,  and  therefore  there  was  evidence 
of  negligence  on  the  part  of  the  defundnnt 
to  support  the  verdict.  In  Duffy  v.  Dp- 
ton,  113  Mann.  544,  the  action  was  to  re- 
cover for  an  injury  caused  to  an  employe 
by  the  breaking  of  a  derrick  with  which 
he  was  at  work.  The  plaintiff  proved  the 
injury,  and  that  the  machine  gave  way, 
and  tlie  court  directed  a  verdict  for  the 
defendant.  The  supreme  court  approved 
the  ruling,  saying:  "It  is  not  shown  to 
have  been  caused  by  imperfection  of  ma- 
chinery furnished  by  the  master  for  the 
servant's  use.  The  burden  is  on  the 
plaintiff  to  show  negligence,  and  this  is 
not  one  of  the  cases  where  proof  of  the  ac- 
cident is  prima  facie  evidence  of  negligence. 
The  accident  might  have  happened  with- 
out the  negligence  alleged,  and  the  means 
of  knowledge  as  to  the  cause  of  the  Injury 
was  clearly  within  the  plaintiff's  reach." 
So  we  may  say  here:  It  was  clearly  with- 
in the  power  of  plaintiff  to  have  this  car 
examined  by  some  person  after  the  acci- 
dent, and  thus  to  have  shown  what  was 
the  fault  or  defect.    Le  fiarron  v.  Ferry 


Co.,  11  Allen,  312,  is  inatroctlve  for  the  dis- 
tinction tbat  is  taken  between  cases  like 
the  one  under  consideration  and  cases 
where  a  presumption  of  negligence  arises 
from  the  happening  of  the  accident.  The 
plaintiff  asked  the  court  to  rule  tbat,  hav- 
ing proved  due  care  ou  bis  part  and  the 
occurrence  of  the  accident,  the  law  would 
imply  negligence  on  the  part  of  the  de- 
fendants, and  cast  upon  them  the  burden  * 
of  proving  that  the  accident  happened 
without  their  fault.  After  pointing  out 
that  the  rule  asked  by  the  plaintiff  waa 
applicable  in  such  caseH  where  trains  un- 
der the  exclusive  management  of  the  com- 
pany ran  off  the  track,  where  thesameevi- 
dence  which  proved  the  injury  done  alHo 
proved  thedefendant'a  negligence  or  devel- 
oped circumstances  from  which  it  must  be 
presumed,  the  opinion  says:  "Upon  i-e- 
currlng  to  the  facts  in  this  case  it  appears 
that  this  accident  might  have  happened 
without  negligence  on  the  part  of  the  de- 
fendants, and  that  the  means  of  knowl- 
edge as  to  the  cause  of  Injury  were  equally 
within  the  reach  of  both  parties.  The 
court  therefore  rightly  declined  to  give 
the  instruction  asked  for  on  this  point.  '* 
A  case  directly  in  point  is  found  in  Do 
GraH  v.  Railroad  Co.,  76  N.  Y.  125.  There 
plaintiff  was  in  the  employ  of  defendant 
as  a  brakeraun  on  a  freight  train.  In  ap- 
plying a  brake  the  chain  broke,  and  plain- 
tlH  was  thrown  from  the  car  and  injured. 
Plaintiff  proved  that  a  chain  of  the  sise  of 
the  one  in  question,  if  of  the  best  material, 
would  bear  a  strain  of  six  times  the 
amount  of  power  that  could  be  applied  by 
plaintiff,  but  did  not  show  the  cause  of  the 
fractura  or  nature  of  the  defect.  There 
was  a  motion  for  n  nonsuit,  which  the 
trial  court  denied,  and  the  case  was  re- 
versed for  that  error.  The  opinion'  (by 
Chokch.  C.  J.)  says:  "There  is  an  entire 
absence  of  evidence  as  to  the  nature  and 
character  of  the  defect  or  the  cau.se  of  the 
breaking.  Wemaylmaglneseveral  causes: 
First,  from  an  original  defect  in  the  iron : 
or,  Becoiid,  In  its  manafactnre;  or,  third. 
by  reason  of  weakness,  and  ordinary  de- 
cay by  use;  or,  fourth,  by  getting  mis- 
placed on  the  trip  on  which  the  accident 
occurred.  There-is  no  evidence  that  or- 
dinary care  and  observation  would  have 
discovered  all  and  either  of  these  defects 
if  they  bad  existed,  and' they  [the  jury] 
must  have  so  found,  as  (hey  could  not 
have  singled  out  a  defect  which  ordinary 
care  would  have  discovered,  because  the 
particular  defect  was  entirely  unknown." 
Again,  he  says:  "It  is  argued  that  the  ju- 
ry might  have  found  negligence  from  the 
fact  that  there  was  some  defect,  but  negli- 
gence is  not  to  be  presumed,  and  it  is  ap- 
parent that  the  chain  might  have  become 
weak  from  use  without  beingdiscoverable 
from  an  ordinary  examination."  The 
opiniqn  is  longand  the  case  well  reasoned, 
and  it  is  clenrly  shown  that,  in  order  to 
charge  the  eraloyer  when  such  an  accident 
happens,  it  mnat  be  shown  tbat  the  defect 
is  one  which  conld  be  discovered  by  a 
proper  inspection,  even  though  from  the 
nature  of  the  accident  it  maybe  readily 
concluded  that  some  defect  did,  in  fact,  ex- 
ist. In  the  light  of  these  authorities,  and 
upon  general  principles  of  reason,  the  ma- 
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Jority  of  this  court  are  of  the  opinion  that 
plaintiff  -wholly  failed  to  prove  an  element 
essential  to  biH  right  to  recover,  and  that 
the  verdict  for  defendant  was  properly  di- 
rected, and  the  jadgment  must  therefore 
be  affirmed. 

Pbb  Curiam.  We  have  given  this  case  a 
careful  consideration  and  we  are  satisfied 
that  the  appellate  court  arrived  at  a  cor- 
rect conclusion,  and  we  concur  in  what 
was  said  in  the  opiuloii  of  thiscourt.  The 
judguient  of  the  appellate  court  will  be 
affirmed. 


(126  lU.  «37) 

Buckingham  et  a/,  v.  Moruison  et  alA 
(Supreme  Cmurt  of  lUinoU.    March  80,  1891.) 

COXSTBCCTION  OF  WtLI/— C!OiIPEKSATI0N  OF  XbUS- 
TBB8. 

1.  A  tcstatw  devised  the  incomeof  his  estate 
to  his  daughters  for  lUe,  with  remainder  over  to 
their  heirs.  Fort  of  his  estate  consisted  of  part- 
nership property.  The  articles  of  partnership 
provided  that  in  case  of  death  the  business  might 
be  cairied  on  by  the  suririviug  partner,  and  the 
will  provided  that  It  might  be  carried  on  by  the 
executors.  It  was  carried  on  by  the  surviving 
partnerwithont  objection  by  the  executors.  Held, 
that  the  daughters  were  entitled  to  the  profits  of 
the  business  accruing  after  the  testator's  death. 

8.  In  the  absence  of  any  special  contract  or 
stipulation  therefor  a  trustee  is  not  entitled  to 
compensation  for  his  services  in  executing  the 
trust.  Following  Cook  v.  Otlmore,  (111.)  34  N. 
B.  Bep.  6U. 

Appeal  from  circuit  court,  Cook  county; 
MuRUAY  F.  TCLKY.  Judge. 

Bill  by  Ebenezer  BuckinKham  and  Bben- 
exer  B.  Convers  against  Alice  B.  Morrison, 
£va  Buckingham,  John  Buckingham, 
Harry  W.  Buckingham,  Clifford  H.  Buck- 
ingham, William  H.  Morrison,  Daniel  W. 
Morrison,  Kate  M.Buckingham, and  John 
J.  Mitchell,  as  guardian  of  the  estates  of 
said  Harry  W.  Buckingham  and  Clifford 
H.  Buckingham,  and  Eva  Morrisou,  to 
construe  the  will  of  John  Backlngbam.de- 
ceased.  John  Buckingham  died  in  ISSl, 
leaving  a  widow  and  live  children.  He 
devised  the  residue  of  hln  estate,  one-third 
to  his  widow  and  two-thirds  to  his  chil- 
dren, providing  that  the  shares  of  bis  two 
daughters,  Alice  B.  Morrison  and  Eva 
Buckingham,  should  be  retained  by  com- 
plainants as  trustees,  and  the  Income 
thereof  only  paid  over  to  them  during  their 
lives,  and  giving  the  remainder  of  such 
shares  to  their  heirs,  respectively.  At 
testator's  death  he  was,  and  has  been 
since  October  1,  1S66,  engaged  with  his 
brother,  Ebenezer  Buckingham,  In  a  gen- 
eral and  equal  copartnership  business,  car- 
ried on  at  Chicago  and  elsewhere,  under 
the  firm  name  of  J.  &  E.  Buckingham. 
By  the  written  articles  under  which  this 
business  was  conducted,  dated  February 
11,  1868,  (but  expressly  relating  back  to 
October  1.  1S66,}  It  was  provided  that 
opon  the  death  of  either  partner  the  firm 
business  should  be  carried  on  by  the  sur- 
vivor as  a  going  business  for  a  term  to  be 
fixed  by  a  reference  to  the  term  at  such 
death  unexpired  (or  under  negotiation)  of 
a  specifled  lease  to  the  firm  from  the  Illi- 

>  Reported  by  Louis  Boisot,  J'r.,  Bsq.,  of  the 
Chicago  bar. 
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nols  Central  Railroad  Company.  By  the 
articles,  the  business,  if  so  carrle<l  on  by 
such  survivor,  was  to  be,  while  In  prog- 
ress, and  until  it  was  wholly  wound  up, 
absuUitely  free  from  any  interference  or 
control  upon  the  purt  of  the  estate  or 
representatives  of  the  deceased  partner, 
who  were  entitled  to  withdraw  no  funds 
from  the  business  without  the  consent  of 
such  survivor;  while,  on  the  other  hand, 
said  estate  and  representatives  were  ab- 
solved from  all  risks  and  liability  in  the 
business  beyond  what  might  be  niadh 
good  by  the  funds  of  the  deceased  partner 
left  In  the  firm  at  his  decease.  The  court 
decreed  that  Alice  B.  Morrison  and  Eva 
Buckingham,  as  life-tenants  under  the 
trusts  declared  by  the  will  of  John  Buck- 
ingham, deceased,  were  respectively  enti- 
tled to  take  speciflcally  net  profits  of  the 
copartnership  business  of  the  firm  of  J.  & 
B.  Buckiiigham,  as  Income  under  said  will 
and  trusts.    Complainants  appeal. 

Charles M.  Sturf^es,  for  appellants.   Stiles 
&  Ltwis,  for  appellees. 

Maoruder,  J.  No  question  arises  as  to 
the  validity  or  invalidity  of  any  of  the 
provisions  In  the  lease  executed  by  the 
railroad  company  to  the  firm  of  J.  &  E. 
Buckingham,  nor  Is  there  anycontroversy 
an  to  the  Interests  of  the  widow  and  the 
three  sons  In  the  estate  of  the  testator. 
The  only  matter  in  dispute  relates  to  the 
interests  of  the  testator's  two  daughters, 
Alice  B.  Morrison  and  Eva  Buckingham. 
By  the  will  there  is  a  general  bequest  of  a 
share  in  the  residue  of  the  estate  to  trus- 
tees for  the  benefit  of  each  of  said  daugh- 
ters for  life,  with  remainder  over.  Each 
is  to  have  only  tlie  "income"  of  her  share 
during  her  natural  life.  The  main  ques- 
tion presented  for  our  consideration  is 
whether  the  profits  upon  the  trust  shares 
which  have  accrued  in  the  partnership 
business  since  the  death  of  the  testator 
shall  be  paid  to  the  tenants  for  life  as  a 
part  of  their  "Income, "  or  whether  such 
"income"  is  merely  the  interest  to  be  de- 
rive<l  from  a  secure  Investment  of  such 
profits  when  added  to  the  trust  share  of 
the  principal  embarked  in  the  business. 
In  other  words,  must  the  profits  so  accru- 
ing be  added  to  the  principal,  so  as  to 
constitute  the  fund  beionjring  to  the  re- 
mainder-men, and  is  the  Interest  on  such 
fund,  when  invested,  the  only  "income" 
to  which  the  tenants  for  life  are  entitled? 
In  the  earlier  cases  there  is  a  distinction 
between  bequests  of  specific  articles  of 
property  and  general  bequests  of  all,  or  of 
the  residue  of  all,  the  testator's  property 
generally.  Where  the  bequest  Is  of  specific 
articles  to  one  for  life,  with  remainder 
over,  the  tenant  for  life  Is  entitled  to  the 
possession  and  use.  If  the  articles  are 
such  as  perish  in  the  using,  the  tenant  tor 
life  has  an  absolute  property,  as  ordinari- 
ly nothing  will  be  left  for  the  person  in  re- 
mainder. If  the  property  does  not  perish 
in  the  using,  bat  Is  damaged,  or  becomes 
depreciated  in  value,  it  would  seem  that 
the  remainder-man  has  no  remedy,  unless, 
perhaps,  the  tenant  for  life  may  be  re 
quired  to  give  security,  where  there  is  dan- 
ger of  wanton  waste  or  fraudulent  secre- 
,  tlon  or  removal.    But  in  Howe  v.  Earl  of 
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Dartmoatta,  7  Ves.  137,  It  was  held  that 
where  a  bequest  of  personal  property  Is 
not  speclflo.but  is  a  general  gift  of  all  such 
property,  or  of  the  residue  of  such  prop- 
erty ((enerally,  to  a  person  for  life,  with  re- 
mainder over,  and  where  such  general  be- 
quest includes  perishable  property,  the 
object  of  the  testator  can  only  be  affected 
by  converting  such  property,  and  invest- 
ing the  proceeds  of  the  conversion  hi  per- 
manent securities  for  the  benefit  of  the  re- 
mainder-man. and  giving  the  tenant  for 
life  only  the  income  arising  therefrom. 
This  doctrine  is  rect)gnized  in  the  United 
States.  Cbancellor  Kent  thus  expresses 
it:  "Where  there  is  a  general  beqnest  of 
a  residue  for  life,  with  remainder  over,  the 
practice  now  is  to  have  the  property  sold 
and  L-onverted  into  money  by  the  executor, 
and  the  proceeds  safely  invested,  and  the 
Interest  thereof  paid  to  the  legatee  for 
life."  2  Kent.  Comm.  354.  The  rule,  as 
thoB  stated  in  Kent,  waa  approved  by 
this  court  in  Burnett  v.  Lester,  53  111.  326. 
The  reason  of  the  rule  is  founded  upon  the 
intention  of  the  testator  that  perishable 
property  shall  be  enjoyed  by  different  per- 
sons in  succession,  and  upon  the  impusei- 
bility  of  accomplishing  such  object  with- 
out a  sale  and  converslou.  The  applica- 
tion of  the  rule  tends  to  secure  equality  of 
enjoyment  as  between  the  tenant  for  life 
and  the  remainder-man.  The  latter  is  pre- 
sumed to  be  as  much  the  object  of  the  tes- 
tator's bounty  as  the  former,  and  is  enti- 
tled to  have  the  corpus  or  principal  of  the 
fund  devised  bo  preserved  as  to  come  into 
his  possession  at  the  termination  of  the 
life-estate. 

In  the  application  of  the  rule  many  ques- 
tions have  arisen  of  a  perplexing  charac- 
ter. In  reference  to  which  there  is  much  di- 
versity of  opinion  in  the  authorities.  One 
of  these  relates  to  the  date  from  which 
the  Income  of  the  tennnt  for  life  begins  to 
accrue.  In  some  cases  it  is  held  that  such 
Income  must  be  computed  from  the  death 
of  the  testator.  In  others  from  the  expira- 
tion of  the  first  year  after  bis  death;  the 
latter  being  regarded  as  a  reanonahle 
time  within  which  the  executor  might 
make  the  conversion.  What  rate  per 
cent,  shall  be  adopted  as  the  standard  for 
computing  the  income  and  determining 
its  amount?  In  England  the  standard 
has  been  fixed  at  8  and  4  per  cent.,  in  New 
York  at  6  per  cent.,  in  New  Hampshire  at 
5  per  cent.,  in  Massacbasetts  at  6  per  cent. 
How  shall  the  principal  of  the  trust 
fund  upon  which  the  rate  is  to  be  com- 
puted be  determined?  In  the  English 
cases  the  conversion  is  "feigned  "  to  have 
occurred  at  a  given  period, — thatlstosay, 
a  valne  Is  placed  upon  the  estate  at  the 
date  of  the  testator's  death,  or  one  year 
thereafter.  The  estate  is  considered  as 
converted  into  money  at  such  date.  This 
value  is  made  a  principal,  upon  which  the 
standard  rate  is  computed  to  determine 
the  Income  to  be  paid  to  the  tenant  for  life 
until  the  trust-estate  is  actually  converted 
and  invested.  In  some  of  the  American 
cases  each  amount  received  from  thecou- 
vei-sions  of  the  estate  is  distributed  be- 
tween the  tenant  for  life  and  the  remain- 
der-man by  computing  what  sum.  with 
interest  at  the   standard  rate  from  the 


date  fixed  tor  the  b'>ginnlng  of  the  Income, 
will  produce  the  nniounl  so  received  at 
the  time  when  it  is  received,  and  by  In- 
vesting the  original  sum  so  computed  as 
principal,  and  distributing  the  remainder 
as  income.  Whether  the  incomo  is  to  bo 
computed  at  simple  interest  or  with  rests 
in  favor  of  the  life-tenant  has  also  been  a 
matter  of  much  discussion.  The  rule,  as 
originally  laid  down,  required  that  "per- 
ishable" property  should  be  converted  im- 
mediately, or  as  soon  as  possible,  and  in- 
veiited  in  safe  and  permanent  securities. 
Gradually  the  meaning  of  "  perishable " 
property  has  been  enlarged  so  as  to  in- 
clude securities  of  a  wasting  nature,  or  any 
form  of  investment  of  an  uncertain  kind, 
or  attended  with  risk.  The  conversion 
and  investment  here,  spoken  of  were  thus 
required  whenever  the  property  so  dievised 
by  the  testator  was  found  at  his  death  to 
be  Invested  in  ships,  annuities,  leaseholds, 
railway  shares,  insurance,  canal,  and  gas 
stocks,  partnerships,  etc.  There  are  cases 
lu  The  books  which  hold  that  partnership 
property  of  the  testator,  bequeathed  as 
part  of  a  general  residue,  as  above  stated, 
must  be  converted  and  invested  In  ac- 
cordance with  the  principles  already  re- 
ferred to.  In  some  of  the  cases  the  will 
has  directed  that  the  partnership  should 
continue  for  a  certain  time  after  the  death 
of  the  Testator ;  and  even  there  the  profits 
accruing  In  the  partnership  business  after 
the  testator's  death  have  been  required  to 
be  added  to  the  principal,  and  have  thus 
been  treated,  not  as  income  belonging  to 
the  tenant  for  life,  bat  as  a  part  of  the 
fund  beluDging  to  the  remainder-man, 
and  required  to  be  in  ves  ted  in  interest-bear- 
ing securities.  But  in  most  if  not  in  all  of 
such  cases  the  intention  of  the  testator  in 
directing  the  partnership  to  be  continued  . 
has  been  merely  to  give  the  executors  or 
trustees  time  to  wind  up  the  partnership 
business.  In  the  construction  of  all  wills 
effect  must  be  given  to  the  Intention  of 
the  testator.  Even  the  rule  which  wo 
have  been  discussing  mustyield  to  such  in- 
tention when  it  is  apparent  upon  the  face 
of  the  will.  Where  there  is  a  residuary 
bequest  of  a  personal  estate  to  be  enjoyed 
by  several  persons  in  succession,  a  court 
of  equity  will  not  require  the  conversion 
into  permanent  Investments  nf  all  such 
partsof  the  estate  as  a  re  of  a  wasting  char- 
acter, if  the  testator  has  indicated  his  in- 
tention that  the  legatee  for  life  shall  enjoy 
the  property  in  the  way  in  which  it  stood 
at  the  testator's  death.  "The  effect  of 
the  later  cases  has  been  to  allow  small  in- 
dieatious  of  intention  to  prevent  the  ap- 
plication of  the  general  rule."  Morgan  v. 
Morgan,  14  Beav.  72.  "In  modern  cases 
circninstances  apparently  trifling  have 
been  held  snfiicient  to  entitle  a  tenant  for 
life  to  the  enjoyment /n  spec/e  of  the  resi- 
due for  his  life. "  Mackie  v.  Mackie, 5  Hare, 
70;  MacDonald  v.  Irvine,  8  Ch.  Dlv.  101 ; 
Lichfield  V.  Baker,  2  Beav.  481,  and  13 
Beav.  447.  This  court  recognized  the  doc- 
trine that  the  "general  rule"  is  only  ap- 
plicable where  there  is  nothing  to  indi- 
cate an  intention  to  the  contrary,  in 
Weisch  V.  Bank,  94  III.  191.  The  follow- 
ing are  some  of  the  authorities  upon  this 
subject:  Westcutt  v.  Nickeraon,  120  Maas. 
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410 ;  Hndge  t.  Parker,  139  Mass.  158 ;  Kenin- 
OQtb  r.  Brlghain,  6  Allen,  270;  Healeyv. 
Toppan,  46  N.  H.  243;  HeiKhe  ▼.  UtHg, 
63  Md.  301:  Brown  v.  Oellatly,  L..  R.  2 
Ch.  751 ;  Trmt  Co.  T.  Eaton,  140  Mara. 
sa&,  4  i«.  E.  Bep.  69;  Williamson  v.  Will, 
lamson,  6  PeAffg,  298;  1  Perry,  Trusts,  (3d 
Ed.)  §§  449^-451,  454;  Hill,  Trnstees,  386. 
390;  2  White  &  T.  Lead.  Cas.  Eq.  345,  347. 
If  tbe  intention  of  the  testator,  as  dis- 
closed by  his  will,  is  to  continue  tbe  part- 
aersblp,  not  merely  (or  tbe  purpose  of 
windinj;  up  the  business,  but  as  an  invest- 
ment of  tbe  property  and  funds  therein 
embarked,  such  intention  will  prevail  as 
against  tbe  application  of  the  "general 
rule. "  In  determining,  therefore,  whether 
those  portions  of  the  principal  owned  by 
tbe  testator  at  tbe  time  of  bis  death  and 
Invested  at  that  time  in  the  firm  ol  J.  & 
E.  Buckingbam,  wbich  are  devised  In 
tniBt  to  appellants,  shall  be  Increased  by 
tbe  addition  thereto  of  all  the  profits 
thereon  made  by  said  Arm  In  its  partner- 
ship business  since  bis  death,  and  shall  be 
invested  as  of  a  certain  date  at  a  certain 
rate  of  Interest  under  tbe  principles  al- 
ready annoonced,  or  whether  such  protlts 
so  accruing  since  bis  death  shall  be  paid 
over  to  bip  daughters  as  "income, "  it  be- 
comes necessary  to  examine  tbe  will  for 
the  purpose  of  learning  the  Intention  of 
tbe  testator  as  to  tbe  continuance  of  the 
investments  existing  at  his  death  in  the 
partnership  business.  The  seventh  clause 
of  tbe  will  contains  the  words :  "And  in 
respect  to  any  share  and  interest  in  any 
business  In  which  I  may  be  engaged  or  in- 
terested at  my  decease  I  empower  my  said 
executors  •  •  *  in  their  discretion  to 
continue  to  carry  on  the  oaid  business  ac- 
cording to  tbe  provisions  ol  the  articles  of 
partnership  under  which  tbe  said  business 
shall  be  carried  on  at  my  decease."  In 
order  to  ascertain  bow  the  executors  were 
to  continue  to  carry  on  the  business  refer- 
ence tuDBt  be  ma.de  to  the  articles  of  tbe 
partnersblp  agreement.  These  articles, 
executed  on  February  11,  1868,  were  in 
force  on  April  28. 1870,  when  the  will  was 
made,  and  on  May  11, 1880,  when  the  codi- 
cil  was  executed,  and  were  still  in  force  at 
the  time  of  the  testator's  death.  These 
articles  of  co-partnership  provide  that 
the  partnership  shall  continue  until  the 
lease  of  ground  theretofore  made  to  the 
firm  by  tbe  Illinois  Central  Railroad  (Com- 
pany, and  upon  which  ground  the  eleva- 
tors of  the  firm  bad  been  built  and  then 
stood,  aboula  expire.— that  Is  to  say,  until 
October  1,  1876.  They  further  provide 
that,  if  tbe  railroad  compaliy  shall  at  the 
end  of  said  lease  execute  to  tbe  firm  a  new 
lease  of  the.grounds  tor  another  term,  the 
partnership  shall  continue  to  the  end  of 
such  new  terra.  On  October  1,1876,  the 
compaay  did  give  to  the  Arm  a  lease  (or 
five  years,  running  until  October  1, 1881. 
This  leaae  expired  a  little  more  than  a 
montb  after  the  death  of  the  testator, 
which  occurred  on  August  21,  1881.  But 
the  articles  also  provide  that,  in  case  of 
death,  tbe  partnership  shall  not  cense  or 
be  (llflsolved,  but  that  the  surviving  part- 
ner shall  continue  to  carry  it  on  until  the 
end  of  tbe  frill  term  or  terms,  provided  In 
tbe  articles  totr  tbe  duration  of  tbe  part- 


nership. It  is  then  further  therein  provided 
that,  if  the  railroad  company,  after  the 
expiration  of  the  term  ending  on  October 
1, 1876,  shall  give  to  either  partner,  or  the 
survivor  of  them,  in  pursuance  of  negotia- 
tions pending  or  begun  by  such  copart- 
ners, or  either  of  them,  before  the  occur- 
rence of  such  survivorship,  any  extensions 
of  the  lease,  or  any  new  leases,  or  terms 
for  years,  then  and  in  that  case,  and  so 
often  as  the  same  shall  occur,  the  term  of 
the  existence  of  said  partnership  shall  fur- 
ther extend  to  and  until  the  expiration  of 
each  and  every  such  extension  or  new 
term  for  years,  and  for  such  reasonable 
time  after  the  expiration  thereof  as  shall 
be  necpssary  for  the  proper  winding  up  of 
the  affairs  of  the  copartnership.  Tbe  ar- 
ticles still  further  provide  that  the  surviv- 
ing partner  shell  carry  on  the  bnsineBs 
until  the  end  of  such  term  or  terms  with- 
out any  interference,  participation,  or  con- 
trol from  or  by  tbe  heirs,  legatees,  or  rep- 
resentatives of  the  deceased  partner,  and 
shall  not  be  liable  to  account  to  them  for 
any  assets,  moneys,  or  proBts,  belonging 
or  accrning  to  them  by  virtue  of  their 
share  in  the  Arm,  until  the  end  of  such 
term  or  terms,  but  shall  retain  the  same 
in  bis  own  bands  until  the  end  thereof, 
and  until  the  winding  up  of  the  partner- 
ship affairs,  and  ahall  be  vested  with  a 
sole  discretion  In  the  management  of  tbe 
business,  funds,  and  assets,  etc.;  and  that 
the  separate  estate  of  the  deceased  part- 
ner shall  not  be  liable  for  the  losses  or 
debts  of  the  firm  incurred  by  the  survivor, 
but  the  surviving  partner,  with  the  credit- 
ors, shall  have  recourse  only  to  the  part- 
nership assets,  or  to  the  capital,  funds,  or 
estate  of  the  deceased  partner  invested  at 
the  tiraeof  his  death  in  such  firm  business, 
taken  in  connection  with  his  share  of  the 
subsequent  profits  accruing  thereon.  After 
the  death  of  the  testator  the  railroad 
company  executed  a  new  lease,  dated  Sep- 
teml>er  15,  1881,  leasing  the  ground  In 
question  to  Ebenezer  Buckingham,  as  sur- 
viving partner,  for  a  period  extending 
from  October  1,  1881.  to  December  1.  1886. 
The  execution  of  this  lease  has  been  treat- 
ed by  all  the  parties  as  an  extension  of 
the  partnership  business,  and  a  continu- 
ance thereof  for  more  than  five  years  after 
the  testator's  death.  It  will  be  noted 
that  the  surviving  partner  is  also  one  of 
the  executors,  and  that  he  obtained  the 
new  lease  before  letters  testamentary  were 
issued  to  himself  and  the  widow  as  exec- 
utors of  the  estate.  He  carried  on  tbe 
business  as  such  survivor  until  December 
1, 1886,  and  thereafter,  without  any  Inter- 
ference or  attempted  control  on  the  part 
of  the  widow  or  children  of  his  deceased 
brother.  Although  not  bound  to  do  so 
by  the  terms  of  the  articles,  he  paid  over 
to  the  executors  such  sums  as  were  neces- 
sary for  tbe  support  of  tbe  testator's 
(amily. 

It  is  claimed  that  the  executors  did  not 
and  could  not  exercise  any  such  discretion 
as  the  will  attempted  to  confer  upon 
them,  but  that  the  partnership  weui  car- 
ried on  after  the  testator's  death  by  the 
surviving  partner  under  the  articles,  inde- 
pendently o(  any  discretion  vested  In  the 
executors.    We  think,  however,  that,  al- 
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thouKli  the  executoni  themselTes  as  such 
did  not  continue  to  carry  on  the  boBiness, 
yet  tbey  had  a  discretion,  under  the  will, 
to  say  whether  or  not  it  Rhould  be  carried 
on  by  the  surviving  partner.  The  fact 
that  they  were  vested  with  suchdlBcretion 
HhowB  that  it  was  the  intention  of  the 
testator  to  permit  the  funds  invested  by 
him  in  the  partnership  to  remain  so  in- 
Tested,  subject  only  to  the  Judgment 
nf  his  executors.  It  was  possible,  under 
the  articles  referred  to  in  bis  will,  for  the 
business  to  be  carried  on  after  his  death 
for  a  long  term  of  years.  Its  continuance 
in  this  manner  could  not  befor  the  mere 
purpose  of  winding  up  the  partnership 
affairs,  because  the  agreement  provides 
for  an  extension  of  time  beyond  the  expi- 
ration of  the  term  for  such  purpose.  The 
partnership  was  continued  as  a  business, 
as  a  form  of  investment,  until  December  1, 
1886.  It  was  after  the  latter  date  that  the 
continuance  for  winding  up  the  aftairs  of 
the  firm  was  allowed.  When  the  terms  of 
the  will  and  the  terms  of  the  articles  of 
partnership  are  construed  together,  it  is 
manifest  that  it  was  the  intention  of  the 
testator  to  authorise  hisexecutors  to  con- 
sent to  the  acceptance  of  a  new  lease  for 
another  term  of  years  by  his  surviving 
partner  after  his  own  death,  and  to  carry 
on  the  partnership  during  the  duration  of 
such  terra,  as  a  business,  and  after  the  end 
of  the  term  to  carry  It  on  still  longer  for 
the  purpose  of  winding  it  up.  It  seems  to 
us  that  this  was  an  actual  designation  by 
the  testator  himself  of  the  partnership 
business  as  the  particular  form  of  invest- 
ment which  might  be  adopted  as  to  the 
partnership  assets  and  funds.  This  being 
so,  the  tenants  for  life  are  entitled  to  re- 
ceive the  profits  on  the  trust  shares  of  the 
assets  so  invested  which  have  accrued 
since  the  testator's  death.  The  claim 
that  the  language  of  the  will  could  not 
apply  to  the  cuntlnuance  ot  the  business 
by  the  surviving  partner  proceeds  upon 
the  idea  that  the  articles  of  copartnership 
made  the  surviving  partner  independent 
of  the  executors;  but  such  inde|>endence 
did  nut  exist  as  matter  of  fact.  It  will  be 
noticed  that  the  lease  to  be  given  after 
the  decease  of  one  partner  was  to  be  ex- 
ecuted to  the  survivor  In  pursuance  of  ne- 
gotiation by  the  partners,  or  either  of 
them,  begun  or  pending  before  the  occur- 
rence of  the  survivorship.  We  find  no  evi- 
dence in  the  record  that  any  negotiations 
with  the  railroad  company  for  a  new  lease 
had  been  begun  or  were  pending  before  or 
at  the  time  of  the  testator's  death.  If 
there  were  oo  such  negotiations,  the  ex- 
ecutors had  the  power  to  stop  the  contin- 
uance of  the  partnership,  as  not  being  au- 
thorized by  the  terms  of  the  articles. 
They,  however,  permitted  it  to  continue, 
and  their  conduct  in  this  regard  must  be 
presumed  to  have  been  the  result  of  the 
exercise  ot  the  discretion  conferred  b.v  the 
will.  But,  even  if  the  continuance  of  the 
partnership  was  in  pursuance  of  negotia- 
tions begun  before  the  testator's  death,  as 
counsel  for  appellee  seem  to  assume,  it  is 
doubtful  whether  the  executors  could  be 
excluded  from  the  management  ot  the  es- 
tate by  the  terms  of  the  articles  of  part- 
nership.   Under  sections  89  and  90  ot  the 


act  In  regard  to  the  administration  of  es- 
tates, (1  Starr  &  C.  Ann.  St.  pp.  228,  229,) 
the  surviving  partner  Is  required  to  pro- 
ceed with  the  settlement  of  the  business 
without  delay,  and  may  be  called  to  ac- 
count by  the  county  court  upon  appli- 
cation of  the  executor  or  administrator. 
In  Bank  v.  Kenuer's  Succession,  1  La. 
884,  it  was  held,  after  an  exhaustive  re- 
view ot  the  authorities,  to  be  an  unset- 
tled question  whether  stipulations  in  the 
articles  ot  partnership,  providing  for  its 
cuntlnuance  after  the  death  of  a  partner 
tor  the  beneOt  ot  the  heirs,  are  binding  up- 
on them.  According  to  Chancellor  Kf>nt, 
"  the  better  opinion  Is  that  tbey  are  not 
anywhere  absolutely  binding.  It  is  at  the 
option  of  the  representatives,  and  If  they 
do  not  consent  the  death  of  the  party  puts 
an  end  to  the  partnership."  8  Kent, 
Comm.  57,  note;  1  Pars.  Coot.  (6th  Ed.i 
200,  note  d.  Hence,  in  the  present  case,  the 
will  merely  allowed  the  executors  a  discre- 
tion which  the  law  would  permit  them  to 
exercise  even  as  against  the  power  con- 
ferred by  tlie  partnership  agreement  upon 
the  surviving  pariner.  Thesearticles  pro- 
vide that  the  surviving  partner  is  to  con- 
tinue the  business  "for  the  equal  benefit  ot 
him,  such  survivor,  and  ot  the  share 
•  •  •  of  such  deceased  copartnur."  The 
profits  to  accrue  upon  such  share  of  tiie 
deceased  partner  are  spoken  of  in  the  arti- 
cles as  being  something  distinct  and  sepa- 
rate from  the  share  itself,  and  are  to  be 
accounted  for  by  the  survivor  at  the  end 
of  the  terra  distinctly  and  separately  from 
the  share.  They  are  not  treated  as  a  part 
ot  the  share,  but  as  the  Income  from  it. 
It  the  continuance  of  the  partnership  was 
to  be  tor  the  "benefit"  of  the  share,  the  in- 
vestment ot  his  funds  therein  could  not 
have  been  regarded  by  the  testator  as  be- 
ing unsafe,  or  hazardous,  or  requiring  an 
immediate  conversion  to  prevent  loss. 

Alice  B.  Morrison  and  Eva  Bucldngham 
set  up  in  their  answer  asan  estoppel  and 
bar  a  Judgment  obtained'  by  them  in  New 
York  against  the  present  appellants  as 
trustees,  and  claim  that  the  samequestlon 
here  Involved  as  to  their  right  as  tenants 
for  lite  to  the  profits  accruing  after  the 
death  ot  their  father  was  also  Involved  in 
the  New  York  suit,  and  that  the  appel- 
lants are  estopped  by  said  Judgment  from 
reiltigating  the  matter  in  tnis  proceeding. 
Inasmuch  as,  under  the  views  already  ex- 
pressed, thesame  conclusion  is  here  reached 
as  though  such  Judgment  was  held  to  have 
the  effect  claimed  tor  it,  it  Is  unnecessary 
to  decide  whether  the  trustees  areetttopped 
or  barred  by  it,  or  not. 

The  appellees  assign  as  cross-error  that 
the  decree  of  the  court  below  allowed  the 
appellants  compensation  as  trustees  for 
their  services  in  the  execution  of  the  trust. 
The  decree  Is  erroneous  in  this  respect  un- 
der the  recent  decision  ot  this  court  In  the 
case  ot  Cook  v.  Gilmore,  —  111. — ,  24  N.  E. 
Rep.  524. 

The  decree  ot  the  circuit  court  is  affirmed 
In  so  tar  as  it  gives  to  the  daughters  of  the 
testator,  Alice  B.  Morrison  and  Rva  Buck- 
ingham, appellees  herein,  the  profits  accru- 
ing since  the  testator's  death  upon  the 
portions  of  the  share  of  the  testator  in 
said  partnership  business  which  are  held 
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*n  trust  by  the  appellants  for  said  daoRh- 
ters  as  tenants  for  life  witb  remainderover, 
as  provided  fur  in  tbe  will,  but  the  decree 
is  reversed  In  so  far  as  it  allows  conipen- 
satloa  to  appellants  as  tmstees.  Tbe  de- 
cree of  the  circuit  court  is  reversed  in  tbe 
respect  thus  indicated,  and  tbe  cause  is  re< 
manded  to  tliat  court,  witb  directions  to 
chauRe  its  decree  in  accordance  with  the 
views  here  expressed.  The  coats  will  be 
paid  by  the  appellants  out  of  the  trnat 
funds. 


(136  in.  4CT)  

Chicago  &  Pac.  R.  Co.  t.  Hildbrrand 

et  «/.» 

{Supreme  Court  of  Illinois.    March  80,  1891.) 

EinsixT  Domain— Co)(PEX8ATio:<—l!rsTBCCTioirB. 

1.  In  a  condemnation  suit  by  a  railroad  compa- 
ny it  is  re  vers!  ble  error  to  instruct  the  jury  tbat  the 
company  "  desires  to  have  tbe  right  tu  use  certain 
lands  belongring  to  the  defendants  for  the  purpose 
of  borrowing  earth  therefrom  to  construct  an  em- 
hanlnneat  on  their  right  of  way,  and  in  exercis- 
Inft  its  right  to  borrow  earth  it  will  be  at  liberty 
to  borrow  therefrom  all  they  desire  that  may  be 
necessary  to  construct  such  embanlcment.  It  will 
not  be  required  to  so  borrow  such  earth  or  drain 
the  land  borrowed  from  as  to  prevent  water  from 
standing  in  the  places  from  which  the  earth  will 
be  borrowed  so  long  as  it  does  not  interfere  with 
any  existing  or  natural  means  of  drainage.  It 
will  not  be  required  to  pay  taxes  on  the  lauds 
so  used  by  the  company.  It  will  not  be  required 
to  fence  the  same,  and  will  not  be  required  to 
keep  the  same  clear  from  weeds,  or  brush,  or  any 
material  tbat  may  grow  thereon,"  —  since  tbe 
right  acquired  by  the  company  in  the  land  will 
be  real  property,  and  its  liability  for  taxes  and 
duty  as  to  nuisances  will  be  the  same  as  those 
of  other  owners  of  land. 

2.  It  is  also  error  to  Instruct  the  jury  tbat  in 
estimating  the  compensation  to  be  paid  they 
should  take  into  consideration  all  appreciable 
injuries  and  Inconveniences  caused  by  the  taking 
to  the  land  not  taken,  "although  such  injuries 
and  inconveniences  may  be  largely  conjectural,  " 
since  the  jury  might  infer  that  speculative  dam- 
ages were  recoverable. 

S.  Where  a  railroad  whose  track  crosses  a 
farm  seeks  to  condemn  an  additional  strip  of  land 
on  one  side  of  the  track,  that  part  of  the  farm  on 
the  other  side  of  the  track  Is  "coutiguoas"  to  tbe 
land  to  be  taken. 

Appeal  from  circuit  co"rt,  Ogle  county; 
''amks  H.  Cautwhigbt,  Judge. 

Bd.  F.  Dntcber,  for  appellant.  J.  C. 
/lister  and  Front  &  McEvoy,  for  appel- 
lees. 

SCBOLFiRiJ),  C.  J.  This  Is  a  proceeding 
Institated  by  appellant  in  the  circuit  court 
of  Ogle  county,  to  condemn  four  tracts  of 
laud,  consisting  of  long  strips  parallel 
witb  the  appellant's  right  of  way,  for  use 
in  constructing  nn  additional  track  in 
maintaining  appellant's  road.  The  tracts 
are  designated  as  Nos.  1,  2,  8,  and  4, — No. 
1  belonging  to  the  entato  of  John  Hilde- 
brand,  decease'l,  Rubject  to  a  mortgage 
to  Lewis  Hlldebranil,  Sr.,  No.  2  belong- 
ing to  the  legatees  of  Frederick  Nashold, 
deceased.  No.  3  belonging  to  Isaac  Grill, 
and  No.  4  to  John  I.  Crill.  Proper  par- 
ties were  made  defendants,  and  brought 
before  the  court,  and  judgment  was  ren- 
dered in  favor  of  the  separate  owners  for 
compensation  for  land  taken,  and  dam- 

'  Keported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
CSiloago  bar. 


ages  to  lands  not  taken.  A  single  appeal 
was  taken  by  the  appellant,  that  brlngrs 
the  entire  record  of  condemnation  of  each 
tract  before  us  for  review.  Tbe  Judg- 
ment, however,  as  to  each  tract,  is,  in  ef- 
fect, a  separate  judgment,  as  much  as  it 
rendered  in  distinct  proceedings,  and 
therefore  a  reversal  of  the  judgment  as  to 
one  tract  does  not  necessitate  a  reversal 
as  to  tbe  other  tracts.  Upon  the  trial  of 
the  case,  evidence  was  given  of  the  value 
of  the  lands  taken,  and  also  of  the  dam- 
ages to  result  from  the  use  of  the  lands  for 
the  purpose  for  which  they  are  taken  to  - 
other  lands  of  the  several  owners  not  tak- 
en; and  at  the  instance  of  the  owners  of 
tracts  No.  1  and  No.  2 — Nashold's  and 
Hlidebrand's— the  court,  over  appel- 
lant's objection,  instructed  the  jury  as  fol- 
lows: "No.  2.  The  court  instructs  you 
that  the  Cbicaeo  &  Pacific  Bailroad  Com-< 
pany  desires  to  have  tbe  right  to  use  cer- 
tain lands  belonging  to  the  Nasholds  and 
Klldebrands  for  the  purpose  of  borrow- 
ing earth  therefrom  to  construct  an  em- 
bunkment  on  their  right  of  way,  and  in 
exercising  its  right  to  borrow  earth  it 
will  be  at  liberty  to  borrow  therefrom 
all  it  desires  tbat  may  be  necessary  to 
construct  such  embankment.  It  will  nut 
be  required  to  so  borrow  such  earth  or 
drain  the  land  borrowed  from  as  to  pre- 
vent water  from  standing  In  tbe  places 
from  which  the  earth  will  be  borrowed, so 
long  as  it  does  not  interfere  with  any  ex- 
isting or  natural  means  of  drainage.  It 
win  not  be  required  to  pay  taxes  on  the 
lands  BO  used  by  the  company.  It  will 
not  be  required  to  fence  the  same,  and  will 
not  be  required  to  keep  the  same  clear 
from  weeds,  or  brush,  or  any  material 
that  may  grow  thereon."  It  is  not  true 
that  the  appellant  will  not  be  required  to 
pay  taxes  upon  these  tracts  of  laud. 
The  petition  represents  that  it  is  neces- 
sary that  appellant  "shall  have  and  im- 
mediately possess  for  use  In  constructing 
said  additional  track  and  maintenance 
of  said  railroad"  these  tracts  of  land,  and 
It  concludes  by  praying  that  "the  com- 
pensation to  be  made  to  each,  respective- 
ly, be  ascertained,  and  such  proceedings  be 
had  therein  as  by  tbe  statute  in  such  case 
made  and  provided  are  required."  .The 
stattite  provides  (section  10,  c.  47,  Rev. 
St.  1874)  that,  in  such  cases,  the  court 
"shall  adjudge  and  make  such  order  as  to 
right  and  justice  shall  pertain,  ordering 
that  petitioner  enter  upon  such  proper- 
ty, and  hare  the  use  of  the  same,  upon 
payment  of  fall  compensation;  ♦  »  • 
and  such  order,  with  evidence  of  such  pay- 
ment, shall  constitute  complete  justitlca- 
tlon  of  the  taking  of  such  property. "  The 
judgment  here  is  that  the  snid  petition- 
er, the  Chicago  &  Pacific  Railroad  Compa- 
ny, do  enter  upon  the  following  tract  of 
land  in  said  petition  described,  and  take 
therefrom  material  necessary  for  the 
construction  of  its  railway.  "This  vested 
an  easement  in  the  tracts  in  tbe  railroad 
company.  Wiggins  Ferry  Co.  v.  Ohio  & 
M.  Ry.Co.,  94111.  83;  IRedf.Ry.  p.  251,  par. 
8,  and  note  11;  6  Amer.  &  Eng.  Knc.  Law, 
p.  142;  Huntington  v.  Asher,  96  N.  i.  604. 
And,  the  easement  being  in  gross,  it  is  so 
far  of  the  character  of  an  estate  or  inter- 
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est  In  tbe  land  tbat  It  Is  treated  as  sach. 
6  Amer.  &  Eng.  Enc.  Law,  and  Hunting- 
ton V.  Asber,  eupra.  The  statute  requires 
the  appellant  to  pay  tax  on  all  real  estate 
tield  for  right  ol  way.  (section  41,  c.  120, 
Rev.  St.  1874;)  and  on  all  other  real  es- 
tate belonging  to  it,  (section  46  of  the 
same  statute.)  Nor  Is  it  true,  as  is  to  be 
implied  from  this  Instrnctlon,  That  ap- 
pellant by  this  easement  acquires  the 
right  to  create  a  nuisance  thereon  by  leav- 
ing holes  therein,  and  grass  and  other 
combustible  materials  thereon,  whereby 
■  the  owner  of  the  dominant  estate  may  be 
injured  in  the  enjoyment  of  bis  legal  rights 
Without .  any  right  of  recovery  therefor 
from  appellant.  The  duty  and  liability 
of  appellant  in  respect  to  snch  nuisances 
are  precisely  tbe  same  in  respect  of  tbe 
land  not  taken  as  tbat  of  any  other  own- 
er of  land  adjacent  to  that  of  tbe  owner 
of  the  dominant  estate  In  these  tracts. 
Tbe  instruction  was  therefore  erroneous, 
and  it  was  calculated  to  mislead  tbe  jury. 
'  Another  Instruction  given  at  the  In- 
stance of  the  owners  of  the  tracts  Nos.  1 
and  21sasfol1ows:  "No. 3.  Tbejnryarein- 
strncted  that  In  estimating  justcompensa- 
tionto  bepald  to  the  defendants  In  tblB  case 
on  account  of  tbe  use  of  tbe  land  described 
In  tbe  petition,  as  therein  mentioned  and 
described,  and  the  damages,  if  any,  to  the 
resldueof  the  farms  in  question,  you  should 
take  into  consideration  all  injuries  and 
Inconveniences  wbich  are  appreciable,  and 
which  you  believe  from  the  evidence  are 
reasonably  probable  and  likely  to  result 
from  the  use  of  tbe  land  as  sought  in  this 
case,  although  such  injuries  or  inconven- 
iences may  be  largely  conjectural,  and  not 
susceptible  of  definite  ascertainment. 
Such  damages  are  neither  Imaginary  nor 
speculative,  but  are  legitimate  items  of 
damage  to  be  considered,  and  you,  upon 
the  consideration  of  all  such  damages  as 
shown  by  the  evidence,  should  determine 
what  amount  will  be  a  just  compensation 
to  tbe  owners  of  the  premises  in  question." 
We  think  the  words  "largely  conjectural" 
render  this  instruction  misleading,  and 
tbat  tbe  Instruction  therefore  ought  not 
to  have  been  given.  We  have  frequently 
beld  tbat  mere  possible,  speculative,  or 
remote  damages  do  not  form  tbe  proper 
basis  for  a  recovery  in  such  cases,  (Ball- 
road  V.  Bowman,  122  111.  595, 13  N.  E.  Rep. 
814;  Klernan  v.  Hallway  Co.,  123  111.  188, 14 
N.  E.  Rep.  18;)  and  as  between  these  and 
damages  "largely  conjectural"  tbe  com- 
mon mind  will  fall  to  pereelve  any  tangi- 
ble distinction.  For  tbe  •giving  of  these 
Instructions,  tbe  Judgment  in  favor  of 
Pauline  Hlldebrand.  Emma  L>.  Hllde- 
brand,  Lewis  J.  Hlldebrand,  and  Alfred  E. 
Hlldebrand,  for  tbe  taking  of  lot  No.  1, 
and  fordamages  to  other  property  belong- 
ing to  them  not  taken ;  and  tbe  judc;ment 
in  favor  of  Mengo  Nasbold,  Wellington 
Nasbold,  Alice  Nasbold,  Martii  Nasbold, 
£mma  Nasbold,  Laura  Lines,  Thomas  H. 
Lines,  Rosella  Nasbold,  Charlotte  Thomp- 
son,Carroll  Thompson,  Daniel  E.  Nasbold, 
Jennie  Nasbold,  Carrie  Nasbold,  Minnie 
Nasbold,  Margaret  Nasbold,  and  Jacob 
Martin,  executors  of  the  last  will  and  testa- 
ment of  Frederick  Nasbold,  deceased,  for 
taking  lot  No.  2, and  for  damages  to  other 


property  belonging  to  them  not  taken,— 
are  reversed,  and  tbe  causes  as  to  them 
are  remanded  to  tbe  court  below  for  an- 
other trial. 

It  is  objected  against  the  remainlngjndg- 
ments  that  the  jury  were  Instructed  to 
render  a  verdict  for  damages  to  property 
not  taken,  not  contiguous  to  tbat 
taken,  being  on  the  opposite  side  of 
the  railroad,  whereas,  by  stipnlotion  be- 
tween the  parties  made  and  filed  to  obvi- 
ate the  necessity  of  filing  cross-bills,  it  was 
only  stipulated  tbat  damages  should  be 
assessed  as  to  "contiguous  property." 
The  objection  Is,  In  our  opinion,  suscepti- 
ble of  two  answers,  either  of  which  is  suffl- 
cient.  In  the  first  place,  where  a  single 
compact  body  of  a  farm  Is  crossed  by  a 
railroad  disconnecting  the  body  into  two 
parts,  each  part  is  "contiguous"  to  the 
railroad  so  crossing  it;  and  the  taking  of 
additional  lands  subsequently  for  right  of 
way,  or  for  constructing,  as  here,  an  ad- 
ditional track,  is  to  be  regarded  only  as  an 
enlargement  of  tbe  ori^nal  quantity  of 
land  taken,  and  as  fairly  within  the  scope 
of  design  of  the  original  taking,  and  so 
each  of  the  several  parts  of  tbe  farm  Is  to 
be  regarded  as  contiguous  to  it.  Tbe  farm 
may  still  be  used  by  tbe  means  of  crose- 
Iugs,aB  a  unlt,and  therefore  an  Injury  to  one 
part  Is  an  Injury  to,  because  a  deprecia- 
tion of  value  of,  the  whole;  and  if  conti- 
guity to  any  part  of  itcauses  thin  deprecia- 
tion it  will  be  sufficient.  In  the  second 
place,  it  is  not  made  to  appear  here  tbat 
any  appreciable  damages  were  or  could 
have  been  awarded  for  Injury  to  land  on 
the  north  side  of  the  railroad,  for  It  Is  not 
made  to  appear  that  any  definite,  sub- 
stantial part  of  the  farm  lies  on  tbat  side 
of  the  railroad.  Objection  is  urged  tbat 
tbe  damages  assessed  as  to  these  two 
tracts  are  excessive.  We  are  unable  to 
concur  In  this.  There  was  evidence,  If  be- 
lieved, fully  sustaining  tbe  amount  of  the 
▼erdict.  Objection  Is  also  urged  that  tbe 
court  erred  in  refusing  and  modifying 
Instructions.  Our  attention  is  called  to 
no  specific  rule  In  this  respect  which  we  re- 
gard as  erroneous.  The  lustructions,  as 
given  at  tbe  Instance  of  appellant,  seem 
ample  for  tbe  purposes  of  tbe  case.  The 
judgments  In  favor  of  Isaac  Crill,  John  I. 
Crtn,  and  Peter  Jones  are  affirmed.  The 
clerk  will  tax  the  costs  in  this  court  as  to 
each  of  tbe  judgments  separately.  Where 
the  judgments  are  reversed  they  will  be 
taxed  against  the  appellees,  and  where 
tbe.v  are  affirmed  against  the  appellant. 

Affirmed  in  part,  and  reversed  in  part. 


(136  III. 

Cribbbn  v.  Cbibbrn  0t  al. 


609) 


(Supreme  C<mrt  of  JZUnols.    Harob  80,  1891.) 
Do  WKR— Wills — Pabtition — Houestbad. 

1.  Under  Rev.  SL  111.  o.  41,  \  10,  whlob  pro- 
vides that  dower  shall  be  barred  by  a  devise  of 
land  or  any  other  provision  in  the  will  Of  the  de- 
ceased husband  or  wife  vinless  snob  devise  or 
provision  is  renonnced,  a  legacy,  in  order  to  bar 
dower,  need  not  be  of  an  amount  greater  than 
that  the  par^  would  inherit  had  there  been  no 
vrlU. 

2.  tTnder  Rev.  St  III.  o.  41,  %  11,  which  pro- 

'Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


Digitized  by 


Google 


UL) 


CRIBBEN  V.  CBIBBEN. 


71 


▼Ides  that  a  renimolatlon  of  the  prorlsions  of  a 
will  shall  be  filed  In  the  county  oonrt,  It  shonld 
be  filed  in  the  probate  court  in  connties  where 
SQch  ooarts  have  been  created,  and  have  become 
Tested  with  the  probate  jurisdiction  formerly 
vested  in  the  county  uourts. 

3.  Under  Bev.  St  ni.  c.  106,  {  S3,  which  pro- 
vides that  in  partition  suits  in  case  of  sale  the 
court  may,  with  the  assent  of  the  person  entitled 
to  an  estate  uf  homestead,  sell  saoh  estate  with 
the  rest,  such  assent  can  only  become  efleolive 
after  it  has  been  found  necessary  to  sell  the  rest 
of  the  property. 

i.  Where  a  decree  in  partition  finds  that 
one  of  the  parties  is  entitled  to  an  estate  of  home- 
stead in  the  land,  it  is  reversible  error  to  direct 
partition  without  ordering  the  commissioners  to 
set  oS  the  homestead  if  it  can  be  done  without 
manifest  injury  to  the  parties  in  interest 

Appeal  from  circuit  court,  C!ook  connty ; 
MuRUAT  F.  Toi.EY,  Judge. 

Bill  for  partition  brought  by  Winifred 
Crlbben  against  Peter  J.  Cribben,  Richard 
Cribben,  Delia  Crihben,  Frederick  Jobn 
Rorke,  and  Michael  Coffey.  There  was 
a  decree  for  partition,  and  defendant 
Richard  Cribben  appenls. 

Burvum,  Evans  &  BaTnum,  tor  appel- 
lant.   M.  A.  Rorke  &  Son,  for  appellees. 

Wilkin,  3.  It  Is  insisted— jPVrat,  that 
the  court  below  erred  In  decreeing  that 
the  dower  of  Richard  Cribben  Is  barred  by 
Btatnte;  and,  second,  that  the  court  be- 
low erred  In  depriving  said  Richard  Crib- 
ben of  his  estate  of  homestead.  On  the 
first  point  it  is  admitted  that  no  renun- 
ciation of  the  will  of  his  deceased  wife  was 
made  or  attempted  to  be  made  by  appel- 
lant, but  it  is  lusisted  that  no  such  renun- 
ciation was  necessary  In  order  to  preserve 
the  dower  right  ol  appellant.'  The  first 
point  attempted  to  be  made  Is  that  the 
will  "did  not  actually  provide  anything 
tor  her  husband."  This  assertion  is  based 
upon  the  assamptlon  that  the  will  gave 
blm  precisely  what  be  was  entitled  to  un- 
der the  statute  of  descent,  that  is  to  say, 
one-third  of  the  personalty  of  testatrix; 
and  therefore  It  is  said  the  statute  speaks 
and  not  the  will;  that  the  husband  took 
by  descent  and  not  by  purchase, — citing 
the  rule  laid  down  by  Kent  In  his  Com- 
mentaries, (volume  4,  I2th  Ed.,  p.  506,) 
that  "a  devise  to  the  heir  at  law  Is  void  if 
it  gives  precisely  the  same  estate  that  tiie 
heir  would  take  by  descent  If  the  particu- 
lar devise  to  him  was  omitted  out  of  the 
will;  the  title  by  descent  has  in  that  case 
precedence  to  the  title  by  devise. "  Mani- 
festly that  rale  can  give  no  support  to 
the  proposition  bere  laid  down,  because, 
waiving  all  controversy  as  to  whether  the 
bequest  In  qnestlon  is  precisely  the  same 
estate  Richard  Cribben  would  have  taken 
In  bis  deceased  wife's  estate  If  she  bad  died 
Intestate,  it  Is  an  admitted  fact  that  she 
did  dispose  of  her  estate,  both  real  and 
personal,  by  will, and  tbereforethestatute 
■  of  descent  had  no  application.  Hence  her 
bnsband  could  take  nothing  by  descent 
except  by  renouncing  the  will,  as  provid- 
ed In  sections  10  and  It  of  the  dower  act, 
(Rev.  St.  c,  41,)  and  In  that  way  only 
could  be  take  one-third  of  the  personal  es- 
tate of  bis  deceased  wife.  She  could  dis- 
pone of  her  estate  as  she  pleased.  Section 
1,  St.  Wills.  He  could  only  defeat  her  will 
by   snccessfully  couteetlng   itj  or  by  re- 


nouncing Its  provisions  In  bis  favor,  and 
thereby  preserve  his  right  to  dower  In  her 
real  estate,  and  to  one-tblrd  of  her  per- 
sonal estate  after  the  payment  of  her 
debts.  But  it  is  again  said  the  words 
"any  other  provision  "  used  In  section  10,  ■ 
supra,  mean  a  bequest  "which  would  be  a 
reasonable  compensation  for  dower;"  cit- 
ing U.  S.  v.  Duncan,  4  McLean,  99.  The 
record  In  this  case  presents  no  question  of 
that  kind.  It  we  should  consetat  to  the 
construction  contended  tor,  there  is  noth- 
ing bere  shown  to  jastlfy  the  conclusion 
that  the  l>eqnest  Is  not  "such  reasonable 
compensation."  One-third  of  the  person- 
alty willed  to  the  husband,  tor  anything 
shown  by  this  record,  may  have  been  worth' 
much  more  than  the  dower  claimed.  In' 
the  argument  It  seems  to  be  assumed  that 
section  11  ol  the  dower  act  can  have  no 
effect  upon  the  husband's  right  of  dower 
unless  the  will  gives  him  at  least  as  much 
of  the  wife's  estate  as  he  would  have  taken 
had  there  been  no  will.  The  statute  ad- 
mits ot  no  sucb  construction.  It  Is 
again  said  that  section  II  does  not  require 
a  renunciation  to  be  filed  in  the  "probate 
court,"  but  If  filed  at  all  it  must  be  done 
In  the  "connty  court,"  and  therefore  com- 
plainant's bill  failed  to  show  that  no  re> 
nunciatlon  had  been  made  by  appellant. 
It  is  true  the  language  of  the  statute  is 
"In  the  connty  court,"  but  It  is  clear  that 
It  means  in  the  court  from  which  letters 
testamentary  issue,  which  In  this  case 
was  the  probate  court  ot  Cook  county, 
which  had  become  vested  with  ail  the 
probate  jurisdiction  formerly  belonging 
to  the  county  court  ot  that  county,  and 
hence  was  the  only  court  from  which 
letters  testamentary  could  Issue.  The  ob- 
ject In  requiring  a  renunciation  to  be  filed 
is  that  the  executor  or  administrator, and' 
other  parties  Interested  In  the  execution 
ot  the  will,  may  be  informed  tbereni,  and 
the  estate  settled  accordingly.  Section  78,' 
c.  3,  Rev.  St.  The  other  points  made  on 
this  branch  of  the  case  have  been  constd-' 
ered,  and  they  are  overruled.  The  stat- 
ute furnishes  a  sufficient  answer  to  each 
of  them.  The  decree  holding  the  dower  of 
appellant  barred  Is  fully  authorized  by  the 
facts  of  the  case,  and  to  that  extent  It  will 
be  affirmed. 

The  remaining  assignment  of  error  urged 
as  ground  of  reversal  Is:  "The  court  erred 
In  depriving  said  Richard  Cribben  of  his  es- 
tate of  homestead."  The  argument  on 
this  point  proceeds  on  the  hypothesis  that 
the  decree  appealed  from  orders  u  sale  ot 
the  homestead,  and  directs  Its  value  to 
be  assessed  according  to  life  tables.  We 
have  (.-arefully  examined  that  decree,  and 
are  unable  to  find  In  It  any  order  ot  sale 
whatever.  It  does  find  that  appellant  is 
entitled  to  an  estate  ot  homestead,  and 
adds,  "to  tbesale  of  which  be  has  consent- 
ed in  writing  by  his  answer  filed  herein;" 
but  does  not  authorize  the  commissioners 
to  set  off  homestead,  nor  does  it  In  any 
way  attempt  to  fix  its  value.  Recurring 
to  that  part  ot  the  answer  relied  upon  by 
appellees  as  giving  consent  iu  writing  for 
the  sale  of  the  homestead  estate,  it  ap- 
pears that  whatever  consent  is  there  giv- 
en Is  upon  the  express  condition  that 
homestead  cannot  be  aaslgoed  without 
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manifest  Injnry  to  the  pnrtiea  In  Interest. 
Having  found. thnt  appollant  wan  untitled 
to  an  estate  of  hoineBtead.it  wan  the  duty 
of  the  court  to  cause  It  to  be  set  off  to 
him.  Section  22  of  the  Partition  Act.  It 
Is  not  claimed  that  he  has  waived  that 
light  absolutely,  so  that,  in  any  view  as 
to  the  eftectof  bis  answer,  the  courtshould 
have  ordered  the  commissioners  to  not  off 
the  homestead  if  It  could  be  done  without 
manifest  injury  to  the  parties  in  Intei-est, 
and  until  that  has  been  done,  and  thecom- 
raissloners  have  reported,  no  sale  can  be 
le^rally  ordered.  As  the  record  now  stands, 
the  comniisstoners  may  make  partition  of 
the  premises.  Ignoring  entirely  the  estate 
of  homestead ;  in  fact,  they  cannot  do  oth- 
erwise under  the  decree.  If  the  premises  are 
susceptible  of  division  between  the  tenants 
in  common.  The  error  under- consldera^ 
tlon  is  therefore  well  assigned,  and  on  it 
the  decree  of  the  circuit  court  must  be  re- 
versed. In  this  view  the  question  as  to 
whether  the  answer  amounts  to  consent 
that  a  sale  of  the  homestead  may  l>e  made 
is  not  very  Important,  for  the  reason  that, 
even  If  appellee's  construction  of  the  clause 
in  question  is  correct,  and  it  should  also 
be  held  (as  we  think  it  should)  that  the 
signing  of  the  appellant's  name  by  his 
solicitors  is  sutliclent  under  the  statute, 
the  assent  can  be  withdrawn  at  any  time 
before  an  order  of  sale  is  made.  Section 
32  of  the  partition  act,  (Rev.  St.  c.  106,)  ho 
far  as  It  applies  to  the  estate  of  home- 
stead,  is  as  follows,:  "Incase  of  sale  the 
court  may,  with  the  assent  of  the  person 
entitled  to  an  estate  *  *  *  of  home- 
stead, to  the  whole  or  any  part  of  tlie 
premises,  who  is  a  party  to  the  suit,  sell 
such  estate  with  the  rest. "  This  language 
clearly  indicates  that  the  assent  spoken  of 
Is  to  be  given,  or  at  least  can  only  become 
effective  as  authority  to  sell  the  home- 
stead, after  it  has  been  found  necessary  to 
order  a  sale  of  "the  rest"  of  the  premises. 
Assent  to  a  sale  of  the  homestead  Is  in  no 
sense  a  matter  in  issue  in  the  partition 
proceedings  until  a  sale  becomes  necessary. 
If  that  contingency  should  arise  In  this 
case,  and  appellant  sees  proper  to  allow 
that  portion  of  bis  answer  to  i-enialn  In 
the  record,  the  question  will  arise  as  to 
whether  it  amounts  to  consent  to  a  sale 
within  the  meaning  of  the  statute.  So 
far  no  qu<>stion  of  that  kind  has  arisen  in 
the  circuit  court,  and  hence  is  not  before 
us.  The  decree  of  the  circuit  court  will  be 
reversed,  and  the  cause  remanded  for  fur- 
ther proceeding  lu  that  court  in  conform- 
ity with  this  opinion. 

037  III.   289)  ' 

RoBY  v.  Calumet  &  C.  Canal  &  Dock  Co.i 
(Supreme  Court  of  IlUnals.    March  30,  1891.) 
H0KT01.OB8 — Redemption— Eqcity  Pbacticb. 
Where  one  whose  title  is  derived  throngh 
a  trastee'a  sale  brings  suit  to  set  aside  a  deed 
conveying  only  part  of  the  land  sold,  and  third 
parties  file  cross-bills  to  redeem  all  the  land  from 
the  sale,  and  such  redemption  is  allowed,  it  is 
error  to  decree  that  If  redemption  be  not  made 
the  cross- complainants  shall  be  barred  and  fore- 
closed of  all  their  interest  in  the  land,  since  no 
Buob  relief  was  prayed  for  In  the  original  bill. 

■Beported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


The  decree  staoald  merely  provide  that,  on  ftdlure 
to  redeem,  tha  oross-bills  should  be  dismissed. 

Appeal  from  superior  court.  Cook  coun- 
ty ;    EUBKRT   jAMlt'SUN,  Judge. 

Wolfred  N.  Low,  for  appellant.  Cobra 
&  Green,  for  appellee. 

Shope,  J.  This  case  was  before  us  as 
Bremer  v.  Calumet  &  Chicago  Canal  & 
Dock  Company,  ond  Is  reported  lu  127  III. 
464,  18  N.  E.  Hep.  321.  and  a  statement  of 
facts  will  be  there  found.  By  reference  to 
the  opinion  then  rendered  it  will  be  seen 
that  the  decree  was,  opon  the  main  issue, 
afUrmed,  but  in  so  far  as  it  assumed  to 
gl  veto  the  complulnnnt  Intheorl^lnal  bill, 
the  Calumet  &  Chicago  Canal  &  Dock  Com- 
pany, affirmative  relief,  it  was  held  to  be 
erroneous.  We  there,  after  holding  that 
there  was  no  error  in  the  finding  of  fact, 
and  decreeing  In  respect  of  the  principal 
question  Involved,  suld:  "The  decree, 
however,  directing  Bremer  to  convey,  and 
on  his  default  the  master  in  chancery  to 
do  so,  and  In  assuming  to  give  affirmative 
relief  to  tne  Calumet  and  Chicago  Canal 
and  Dock  Company  in  other  respects,  ia 
unauthorized.  The  decree,  after  direct- 
ing the  payment  of  the  amount  required 
to  be  paid  to  redeem,  should  then  have 
concluded  that,  in  default  of  complainants 
so  doing,  the  cross-bills  be  dIsmlKsed. "  It 
was  then  ordered :  "  The  decree  Is  in  all 
respects  afflrmed,  except  in  so  far  as  it  as- 
sumes to  give  affirmative  relief,  but  In 
that  respect  it  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  modify  and 
amend  thedecreetoconform  with  the  views 
herein  expressecl."  Upon  remand ment  the 
lower  court  amended  its  decree  by  strik- 
ing out  the  provision  requiring  Bremer  to 
convey  lots  1  and  2  in  block  47  in  Iron- 
worker's addition  to  the  village  of  Hyde 
Park  to  the  canal  and  dock  company, 
and.  In  default  thereof,  that  the  master 
make  such  conveyance;  but  failed  to  make 
any  other  alteration  or  amendment.  The 
case  is  again  brought  to  this  court  upon 
the  appeal  of  Edward  Roby,  defendant  to 
the  amended  cross-bill  of  William  U.  Cole- 
hour,  and  it  Is  assigned  for  error  that  the 
court  refused  to  amend  and  modify  Its  de- 
cree to  conform  to  the  mandate'  of  this 
court.  After  permitting  Bremer,  William 
H.  and  Charles  Colehour,  and  Edward 
rtoby  to  redeem  from  the  trustee's  sale  un- 
der the  Harris  mortgage  upon  payment 
of  the  amount  then  due  thereon,  and  for 
taxes,  etc.,  advanced,  to  be  found  by  the 
master,  and  thereupon  setting  aside  said 
trustee's  sale  and  his  deed,  and  satisfying 
said  Harris'  trust-deed,  the  decree  provid- 
ed: "And  that.  In  defoult  of  such  payment 
of  the  amouut  of  principal  and  interest 
due  upon  said  notes,  and  the  taxes  and  as- 
sessments and  interest  thereon  as  afore- 
said, the  said  sale  by  the  said  Qeorge  W. 
Smith  be  and  is  in  all  respects  confirmed, 
and  the  said  Jacob  Bremer,  William  H. 
Colehour,  Charles  W.  Colehour,  and  Ed- 
ward Boby.and  each  of  them,  and  all  par- 
ties claiming  any  Interest  in  said  premises, 
or  any  part  thereof,  by,  through,  or  under 
them,  or  either  of  them,  be  forever  barred 
and  foreclosed  of  any  and  all  right  in  said 
premises  or  equity  of  redemption  therein, 
and  the  said  premises  described  in  said 
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deed  of  trnst,  to-wlt,  the  west  halt  ol  the 
north-west  quarter  of  section  seventeen, 
(17,)  township  thirty-seven  (37)  north, 
range  fifteen  (15)  east  of  the  third  princi- 
pal meridian.  In  the  county  of  Cook  afore- 
said, and  Hald  Ironworicers'  subdivision  of 
a  part  tliereof,  shall  thenceforth  be  vested 
in  said  Calumet  and  Ch1cat$o  Canal  and 
Dock  Company,  its  successors  and  asHigns, 
In  lee-siiHple,  free  and  clear  of  all  right  and 
claim  by  way  of  equity  of  redemptio.n  or 
otherwise  of  the  Haid  Jacob  Bremer,  Will- 
lain  H.  (.'oiehour,  and  Charles  W.  Cole- 
hour,  and  Edward  Roby,  or  either  of 
them,  or  of  any  person  or  persons  claim- 
ing by,  through,  or  under  them,  or  either 
of  them,  and  that  they  be  estopped  from 
setting  up  any  claim,  right,  title,  or  equi- 
ty of  redemption  in  said  land;  aud  the 
said  Jacob  Bremer  shall,  upon  such  failure 
so  to  pay  as  afoi-eHuid,  make,  execute,  and 
deliver  to  the  sahl  Calumet  and  Chicago 
Canal  and  Dock  Company  his  deed  ctmvey- 
iog  to  said  dock  company  the  said  lots 
one  (1)  aud  two  (2)  in  block  forty-seven 
(47)  In  snld  Ironworkers'  addition;  and 
upon  the  failure  of  the  said  Jacob  Bremer 
for  the  period  of  ten  days  alter  the  expira- 
tion of  the  time  of  payment  herein  limited 
80  to  do,  Edward  J.  Whitehead,  master 
)n  chancery  of  this  court.  Is  directed  to 
make  such  deed  of  said  lots,  which  shall 
convey  to  said  dock  company  all  the  right, 
title,  and  interest  of  said  Jacob  Bremer  in 
and  to  said  lots  derived  through  or  under 
the  said  deed  of  said  William  H.  Coleliour 
to  him,  or  through  or  under  the  deed  of 
the  said  Calumet  and  Chicago  Canal  and 
Dock  Company  to  the  said  Charles G,  Hat- 
rlB."  The  cause  was  then  referred  to  a  mas- 
ter to  find  and  report  the  amount  due  un- 
der the  trust-deed  and  for  advances.  At 
a  HubBpquent  term  the  master  reported 
the  amount  due  to  be  $74,694.03,  By  stlp- 
Dlathin  of  parties  this  amount  was  re- 
duced by  a  pa.vraeut  made  by  Edward 
Roby,  March  12, 1S74,  and  which  at  the 
entry  of  final  decree,  June  28,  1886, 
amoanted  to  f  1,100.83,  leaving  balance 
due  the  canal  and  dock  conipany-$73. 503. 20. 
The  report  of  the  master,  with  the  deduc- 
tion named,  was  approved,  and  the  final 
decree  proceeded :  "  And  It  is  further  or- 
dered, adjudged,  and  decreed  that,  unless 
the  persons  entitled  to  redeem  snld  prem- 
ises shall  pay  to  the  said  Calumet 'and 
Chicago  Canal  and  Dock  Company  the 
said  sum  of  money  last  above  men- 
tioned, with  the  Interest  thereon,  within 
ninety  days  from  this  date,  according  to 
the  tenor  and  effect  of  the  decree  entered 
in  this  cause  at  tlie  December  term,  A.  D. 
18K5.  of  this  court,  that  then  and  thence- 
forth, from  and  after  the  expiration  of 
said  period  of  ninety  days,  the  said  per- 
sons, and  each  of  them, shall  be  ahsolntely 
and  forever  barred  of  and  from  all  right 
and  equity  of  redemption  of  and  to  all 
and  singular  the  premises  In  said  decree 
mentioned  and  described."  After  the  cause 
was  remanded,  the  court,  after  reciting 
the  remanding  order,  and  referring  to  said 
former  decree,  entered  the  following  or- 
der: "And  the  following  portion  of  said 
decree,  directing  Jacob  Bremer  to  convey, 
and.  in  bis  default,  the  master  in  chancery 
MO  to  do,  is  stricken  oat  of  said  decree,  to- 


wlt:  'And  the  said  Jacob  Bremer  shall, 
upon  failure  so  to  pay  as  aforesaid,  make, 
execute,  and  deliver  to  the  said  Calumet 
and  Chicago  Canal  and  Dock  Company 
bis  deed  conveying  to  said  dock  company 
the  said  lots  one  (1)  and  two  (2)  In  block 
forty-seven  (47)  of  said  Ironworkers'  ad- 
dition; and,  upon  the  failure  of  the  said 
Jacob  Bremer  lor  the  period  of  ten  days 
after  the  expiration  of  the  time  of  pa.v- 
ment  herein  limited  so  to  do,  Edward  J. 
Whitehead,  master  in  chancery  of  this 
court,  is  directed  to  make  such  deed  of 
said  lots,  which  shall  convey  to  said  dock 
company  all  the  right,  title,  and  interest 
of  said  Jacob  Bremer  In  and  to  said  lots 
derived  through  or  under  the  said  deed  of 
said  William  H.  Colehour  to  him,  or 
through  or  under  the  deed  of  said  Calumet 
and  Chicago  Canal  and  Dock  Company  to 
the  said  Charles  G.  Harris.'" 

It  Is  apparent  from  the  foregoing  that 
so  much  of  the  decree  as  confirms  the  sale 
made  by  Smith,  trustee  under  the-Harria 
trust-deed,  bars  and  forecloses  the  equity 
of  redemption  of  Edward  Roby  and  oth- 
ers, and  assumes  to  vest  In  the  canal  and 
dock  company  in  foe-simple,  tree  and  clear 
of  all  "right  and  claim  by  way  of  equity 
of  redemption  or  otherwise"  of  Bremer, 
the  Colehours,  Edward  Koby,  and  those 
claiming  under  them,  or  either  of  them.  In 
aud  to  the  whole  80-acre  tract  of  land 
described,  and  estops  them  (Colehour, 
Bremer,  and  Roby)  "from  setting  up  any 
claim,  right,  title,  or  equity  of  redemption 
In  said  laud,"  is  not  stricken  out  of  the  de- 
cree, or  the  decree  amended  in  respect 
thereof.  It  is  equally  clear  that  the  decree 
assumed,  as  It  remains,  to  quiet  and  con- 
firm the  title  to  the  W.  %  of  the  N.  W.  M  of 
section  17,  township  37,  range  15  E.,  third 
P.  M.,  In  the  complainant  in  the  original 
bill,  the  Calumet  &  Chicago  Canal  &  Dock 
Company, n'a  against  all  claims  of  Bremer, 
the  two  Colehours,  and  Roby.  In  and  by 
its  original  bill  the  complainants  sought 
relief  only  as  to  lots  1  and  3,  In  block  47, 
In  Ironworkers'  addition  to  Hyde  Park, 
which  was  a  small  subdivisiou  of  60  acres 
of  said  80-ncre  tract.  It  was  therein  al- 
leged that  the  plat  of  Ironworkers'  addi- 
tion, etc.,  and  the  deed  from  Colehour  to 
Bremer,  were  severally  made  and  recorded 
before  the  deed  from  Smith,  trustee,  to 
complainant;  and  tbatthedced  to  Bremer 
depreciated  tlie  value,  and  would  tend  to 
prevent  tiic  sale  by  complainant  of  said 
lots  1  and  2.  The  prayer  was  that  Bremer 
be  required  to  answer,  and  that,  upon' 
hearing,  the  deed  from  Colehour  to  Bremer 
be  set  aside  and  declared  void,  as  a  cloud 
upon  complainant's  title  to  said  lots,.%nd 
for  general  relief.  Bremer  was  the  sole  de- 
fendant..  He  answered,  and  filed  his  cross- 
bill against  the  canal  and  dock  company 
and  William  H.  Colehour.  Coltshoiir  an- 
swered the  origlqal  and  cross-bills,  and 
filed  his  cross-bills,  making  the  canal  and 
dock  compaiiy,  Bremer,  Charles  W.  Cole- 
hour, and  Edward  Rob.v  defendants. 
These  defendants  severally  answered  the 
respective  cross-bills.  The  scope  and  pur- 
poHC  of  the  cross-bill  of  Colehour  was 
treated  on  the  former  appeal  as  a  bill  to 
redeem  from  the  Harris  trust-deed  and  the 
sale  and  deed  of  Smith,  trustee,  tbereun- 
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der,  which  by  the  decree  waa  allowed. 
The  complainant  in  the  original  bill  can- 
not have  afflrraative  relief  granted  It  by 
virtue  of  anythlnf;  contained  in  the  crosB- 
bllle,  or  upon  its  answer  thereto,  or  aj^alnst 
partleH  not  defendant  to  Its  orif^nai  bill, 
or  In  respect  of  property  in  regard  to 
which  no  relief  is  sought  by  Ita  bill.  The 
court,  by  its  .  decree,  aBanmed  to  confirm 
the  title  In  the  complainant  In  the  orig- 
inal bill  to  the  80-acre  tract  of  land,  upon 
a  bill  which  sought  simply  to  set  aside 
Bremer's  deed  to  lots  1  and  2  in  block  47 
of  the  addition  platted  thereon,  and 
against  persons  who  were  not  parties  to 
the  original  bill,  and  against  whom  there 
is  no  prayer  for  relief.  This  was,  on  the 
former  appeal,  held  to  be  erroneous,  and 
It  was  ordered  that  upon  remandment  the 
decree  be  made  to  conform  to  the  views  in 
that  opinion  expressed ;  that  Is,  that  so 
much  of  the  decree  as  required  Bremer  to 
convey  lots  1  and  2  aforesaid,  and,  in  de- 
fault thereof,  that  the  master,  du  bo,  and 
In  assuming  to  give  the  Calumet  &Chicago 
Canal  &  Dock  Company  affirmative  relief 
In  any  other  respect,  be  reversed,  and  it 
was  said :  "The  decree,  after  directing  the 
payment  of  the  amount  required  to  be 
paid  to  redeem,  should  then  have  conclud- 
ed that,  in  default  of  complainants  [in  the 
eroBB-biUs]  so  doing,  the  cross-bills  be  dis- 
missed." It  was  entirely  competent  for 
the  court  to  decree  that,  upon  failure  of 
the  complainantB  In  the  cross-bills  to  pay 
the  amount  required  by  Its  decree  to  re- 
deem, they  take  nothing  under  or  by  vir- 
tue of  their  said  cross-bills;  But  it  is  ap- 
parent that  the  court  has  gone  further, 
and,  as  before  said,  assumed  to  grant 
affirmative  relief  to  the  complainant  luthe 
original  bill,  not  only  as  to  land  In  re- 
spect of  which  no  relief  was  asked,  but 
against  parties  in  respect  of  whom  no  re- 
lief was  prayed.  The  amended  decree  Is  re- 
versed in  so  far  an  It  assumes  to  give  af- 
firmative relief  to  the  complainant  in  the 
original  bill,  the  Calumet  &  Chicago  Canal 
ft  I>ock  Company,  and  the  cause  is  agam 
remanded  to  tbe  superior  court,  with  di- 
rections to  conform  its  decree  to  the  man- 
date of  this  court  on  the  former  appeal. 
This  may  be  done  by  proper  order  striking 
out  all  that  portion  of  the  decree  assum- 
ing to  give  affirmative  relief  to  the  com- 
plainant In  the  original  bill,  as  hereinbe- 
fore indicated,  and  so  reforming  the  decree 
as  that,  upon  default  of  the  payment  of 
the  amount  necessary  to  redeem,  as  pro- 
vided In  the  decree,  tbe  several  cross-bills 
be  dismissed.  In  all  other  respects  the  de- 
cree is  affirmed.  Reversed  in  part,  and  re- 
manded. 


TiNKBR  V.  City  of  Rockford.i 

(Svpretne  Court  qf  nUnois.    March  30, 1891.) 

HDmcuPAi.  CoKroBA.Tios8  —  Ijabiutt  fob  Via- 
DncTS— Dbbd. 
Plaintiff  sold  part  of  a  city  lot  to  a  rail- 
road company,  which  erected  on  it  an  embank- 
ment which  rendered  necessary  a  viaduct  in  front 
of  the  lot  in  order  to  make  the  street  passable. 
Held,  that  plaintiff's  deed  did  not  constitute  a 

''  'Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


release   of  damages   from  the  city  tor  injury 
caused  to  his  lot  by  tbe  erectlon\of  the  viaduct. 

Appeal  from  appellate  court,  second  dis- 
trict. 

N.  C.  Warner,  for  appellant.  Marshall 
&  Taffgart,  for  appellee. 

ScHOLFiRLD,  C.  J.  The  pleadings  In  this 
case  are  voluminous  and  prolix,  bat  the 
substance  maybe  stated  thus:  The  ac- 
tion is  case,  and  tbe  cause  of  action  al- 
leged in  tbe  declaration  is  the  appellee'ii 
permitting  a  railroad  company  to  ex- 
clude access  to  a  city  lot  of  appellant 
fronting  on  Winnebago  street,  the  nse  of 
which  street  is  appurtenant  to  the  lot,  by 
erecting  in  the  street,  so  as  to  occupy  the 
same  In  front  of  the  lot,  the  approaches 
to  a  viaduct  for  the  travel  on  that  street 
over  the  track  of  the  railway  company. 
Appellee  pleaded  the  grant  by  appellant 
of  a  part  of  the  same  lot,  remote  from 
Winnebago  street,  to  the  railroad  com- 
pany, for  a  valuable  considerati<in,  for 
the  purpose  of  erecting  an  embankment 
thereon  to  support  the  superstructure  and 
railway  track  of  that  company  in  such  a 
manner  as  to  render  the  erection  of  tbe 
viaduct  in  Winnebago  street  indispensa- 
ble. Appellant  replied  that  his  grant  to 
the  railroad  company  was  not  for  the 
purpose  of  erecting  an  embankment  there- 
on to  support  the  superstructure  and 
railway  track  of  that  company  in  such  a 
manner  as  to  render  the  erection  of  the 
viaduct  indispensable,  but  that,  on  tbe 
contrary,,  it  was  for  no  specific  purpose, 
and  did  not  necessarily  contemplate  the 
erection  of  any  viaduct  In  Winnebago 
street  in  front  of  appellant's  lot.  The 
circuit  court  sustained  the  demurrer  to 
thla  replication,  and,  appellant  refusing  tu 
reply  over,  gave  judgment  thereupon  for 
appellee;  and  this  judmgent  was,  on  ap- 
peal to  the  appellate  court  for  the  second 
district,  affirmed  by  the  judgment  of  that 
court. 

The  deed  executed  by  appellant  to  the 
railroad  company,  which  is  set  out  In  haee 
verba  in  the  plea,  specifies  no  purpose  of 
the  grant.  It  is  simply  to  tbe  railroad 
company,  and  there  Is  nothing  In  tbe  deed 
restricting  tbe  geuerality  of  the  terms  of 
the  grant.  It  is  admissible  in  construing 
deedsto  give  in  evidence  tbe  circumstances 
under  which  a  deed  is  made,  for  tbe  pur- 
pose of  ascertaining  the  intention  of  the 
parties.  (Hadden  v.  Shoutz,  16  111.  682;) 
but  this  does  not  authorize  the  enlarge- 
ment of  the  terms  of  the  grant  by  parol 
evidence,  (2  Phil.  Ev.,  Cow..  Bill  &  Edw. 
notes,  p.  644.)  But  counsel  quote  from 
Pierce  on  Railroads  (page  183)  that  "a 
deed  of  land  to  the  company  for  its  loca- 
tion is  presumed  to  include  a  license  to  do 
what  iB  lawful  In  tbe  construction  and 
management  of  its  road,  to  the  same  ex- 
tent and  with  the  same  effect  us  if  the 
laud  had  been  compulsoriiy  taken;  and  it 
is  therefore  construed  to  release  a  claim 
for  injury  to  other  land  of  the  grantor, 
or  for  other  damages  to  which  he  would 
have  been  entitled  If  the  land  bad  been 
taken  by  proceedings  io  invitnm;^  and 
they  InslBt  this  is  conclusive  in  favor 
of  the  rulings  of  the  court  below.  We 
cannot  concur  in  this  view.    The  quota- 
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tion  to  manifestly  but  an  application  to 
particular  facts  of  tbe  famlliarcominon- 
la-w  rale  tbat,  **  wbem  a  thloK  Is  granted, 
all  the  means  to  attain  It  are  also  grant- 
ed, and  all  Its  frnlts  and  effects  pass  (vitta 
the  thing  as  appurtenant  or  belonging  to 
It,  thongh  hot  specially  named. "  1  Shep. 
Toach.  89;  2  Wasbb.  Real  Prop.  (2d  Ed.) 
662.  Of  that  which  is  granted,  the  gran- 
tee Is  entitled  to  the  full  enjoyment  for  the 
purposes  ul  the  grant,  and  any  damages 
resulting  to  the  grantor  from  that  enjoy- 
ment are.  In  legal  eontemplatiun,  sufEl- 
cientty  compensated  by  the  consideration 
paid  for  the  grant:  and  if,  therefore,  the 
appellant  was  damaged  by  the  shape  In 
which  his  lot  is  left  by  the  grant,  or  by 
the  devotion  of  the  land  granted  to  any 
purpose  clearly  within  the'  contemplation 
of  the  grant,  he  could  not  recover  therefor, 
because  these  are  compensated  for  by 
the  consideration  paid  for  the  granr. 
And  If  the  strip  bad  not  been  granted,  but 
had  been  obtained  by  proceedings  for  con- 
demnation under  the  eminent  domain  act, 
compensation  must,  in  that  proceeding, 
bare  been  made  for  these  damages.  Bnt 
the  erection  of  a  vladnct  In  Winnebago 
street  In  front  of  appellee's  lot,  although 
necessitated  by  the  erecting  of  an  embank- 
ment and  the  laying  of  a  railroad  track 
on  the  part  of  the  lot  granted  to  the  rail- 
road company,  is  no  partuf  that  Improve- 
ment; but  It  is,  on  the  contrary, an  entire- 
ly dlstluct  and  Independent  Improvement. 
The  erection  of  the  embankment  and  the 
laying  of  a  railroad  track  is  the  work  of 
the  railroad  company;  bnt,  whatever 
may  be  the  contrewt  between  the  railroad 
company  and  the  city,  the  building  of  a 
viaduct  in  a  street  is  the  work  of  the  city, 
in  regard  to  wbicbit  cannot  evade  respon- 
sibility. Provision  Co.  v.  City  of  Chicago, 
111  III.  668.  The  embankment  and  rail- 
road track  are  on  land  conveyed  to  the 
railroad  company,  but  the  viaduct  is  on 
land  whereof  the  fee  is  in  the  city.  If, 
therefore,  the  railroad  company  had  ob- 
tained title  to  the  strip  of  lot  by  condem- 
nation,it  isclearltconld  not  haveincluded 
damages  for  the  erection  of  the  viaduct 
which  is  under  the  exclusive  control  of  the 
city.  No  title  or  right  in  the  street  could 
thereby  be  vested  in  the  railroad  and  any 
plat  representing  the  plans  for  the  con- 
struction of  the  vlaductcunld  not  conclude 
the  city,  which  might  at  any  tlme^  when 
in  the  jDdgment  of  those  controlling  it  the 
public  welfare  should  demand  It,  change 
the  plans,  or  entirely  abandon  the  erec- 
tion of  the  viaducj:.  In  legal  contempla- 
tion, the  Injury  here  complained  of  dues 
not  result  from  the  act  of  the  railroad 
company  in  doing  something  upon  the 
part  of  the  lot  conveyed  to  it,  but  it  re- 
sults from -the  city  doing  an  act  by  the 
railroad  company,  as  its  agent,  in  its 
street.  If- the  motion  bad  been  made  to 
carry  tbe  demurrer  back  to  the  plea,  it 
should  have  been  sustained.  But,  inour 
opinion,  it  was  error  to  sustain  tbe  de- 
murrer to  tbe  replication,  since  it  was  a 
snfficient  answer  to  the  plea.  The  judg- 
ments of  the  circuit  and  appellate  courts 
are  reversed,  and  the  cause  Is  remanded 
to  the  circuit  court  for  further  proceedings 
consistent  with  this  opinion. 
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Ragland,  Sheriff,  v.  McFai  L.* 
(Supreme  Court  of  Jtlinoto.    ICaroh  81,  1801.) 
E'lu.uDm.Eirr  Contbtakoes— Corfobations —  ■ 

TbANBFIB  to  WiVB — EVIDBNOB. 

1.  In  a  oonteBt  between  one  who  has  taken 
DToperty  in  payment  of  a  debt  and  another  orect- 
Itor  of  the  debtor  who  claims  that  the  transfei* 
waa  fraudulent,  evidence  that  before  the  former, 
creditor  received  the  property  he  had  taken  a 
ctiattel  mortgage  on  it.  io  secure  his  debt  and  had 
made  a  sale  thereunder  is  irrelevant. 

2.  Where  the  president  of  a  corporation, 
who  Is  its  principal  stockholder,  tmms  the  corpo- 
rate property  over  to  his  wife  in  good  fdith  in 
payment  of  a  debt  due  from  the  corporation  to 
his  wife^  and  the  corporation  acquiesces  in  the 
transaction,  it  is  not  void  as  to  other  creditors. 

8.  In  a  suit  attacking  the  validity  of  the 
transaction,  evidence/  that  about  the  time  the  wife 
made  the  alleged  loan  to  the  corporation  she  bor- 
rowed a  large  amonnt  of  money  from  a  third  per. 
son  is  admissible  In  order  to  show  that  she  had 
means  of  her  own. 

Appeal  from  appellate  court,  fourth  dis- 
trict. 

This  case  is  fully  stated  in  the  following; 
opinion  of  the  appellate  conrt,  (Puilups, 

"On  December  24,  1887,  appellant,  as 
sheriff  of  St.  Clair  county,  by  virtue  of  an 
execution  in  favor  of  P.  P.  Manion,  levied 
on  certain  property  as  the  property  of 
the  Hirer  Rendering  Company.  Appellee 
brought  her  action  of  replevin  to  recover 
tbe  property,  and  to  her  de<;laratlon  ap- 
pellant tiled  pleas  of  noa-detinet,  property 
in  himself,  and  property  in  the  River  Ren. 
dering  Company.  Issue  was  joined,  on 
those  pleas,  and  trial  resulted  in  a  verdict 
and  judgment  of  property  in  appellee.  It 
appears  from  the  evidence  in  this  record 
that  appellee  held  notes  of  the  River  Ren- 
dering Company— one  for  f5,500,  one  for 
94,500,  one  for  $8,860,  and  one  fur  $3,5U0— 
which  were  made  by  the  company  for 
money  loaned  and  money  paid  by  appellee 
as  security.  The  plaintiff  in  the  replevin 
suit  based  her  right  to  recover  on  evidence 
that  in  1882,  after  certain  of  the  above 
notes  became  due,  the  company,  being  un- 
able to  pay  the  same,  surrendered  to  her 
certain  property, including  the  property  In 
controversy.  In  satisfaction  and  payment 
of  her  debt,  and  that  she  occupied  and 
took  possession  of  the  same,  and  bus  re> 
mained  in  possession  from  tbat  time,  Oc- 
tober 22,  1882,  to  the  tlmeof  the  levy  of  the 
execution,  and  that  such  possession  was 
held  by  virtue  of  such  acceptance  of  said 
property  in  satisfaction  of  the  said  Indebtr 
edness.  Tbe  prasident  of  the  River  Ren- 
dering Company  was  the  husbaud  of  the 
plaintiff,  and  he,  with  the  secretary  of  tbe 
company,  were  substantially  the  owners 
of  all  the  stock  of  the  company.  The 
plaintiff  called  as  a  witness  one  Richards, 
to  prove  tbat  she  had  at  various  times 
borrowed  money  from  him,  and  the 
amount  of  such  loans  and  the  date  wei-e 
testified  to  by  him.  From  this  evidence  it 
appears  that  some  of  these  loans  in 
amount  and  date  were  of  about  the  same 
date  and  amount  as  certain  of  the  loans 
made  by  plaintiff  to  the  River  Rendering 

'Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  tike 
Cliicago  iMr. 
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Company.  This  testimony  was  objected 
to  by  the  defendant,  and  the  objection 
overruled,  and  that  ruling  of  the  court  Is 
assigned  as  error.  The  fact  of  the  exist- 
ence of  the  indebtedness  and  the  amount 
of  the  same  were  material  questions  to  be 
determined.  These  transactions  between 
the  plaintiff  and  the  company,  represented 
by  its  president,  her  husband,  were  of  such 
a  nature  that  it  was  also  material  to 
show  the  plaintiff  was  possessed  of  a  sep- 
arate estate,  and  had  the  control  of  large 
sums  of  money.  Receiving  large  sums  of 
money  from  Richards  on  her  own  credit 
would  tend  to  prove  these  facts.  It  was 
not  error  to  overrule  the  objection  to  the 
Introduction  of  the  testimony  of  Richards. 
That  the  plaintiff,  the  wife  of  the  president 
of  the  company,  was  possessed  of  a  sepa- 
rate estate  in  her  own  right,  and  had  the 
control  of  large  sums  of  money,  and  that 
this  indebtedness  from  the  company  to 
her  existed,  is  clearly  shown  from  the  evi- 
dence In  this  record.  Whether  the  proper- 
ty belonging  to  the  River  Rendering  Com- 
pany was  surrendered  up  to  the  plaintiff 
in  payment  and  satisfaction  of  this  debt 
and  so  accepted  by  her,  and  possession  en- 
tered into  by  her  upon  such  surrender  and 
araeptance,  are  material  questions  in  de- 
termining the  correctness  of  the  verdict. 
While  on  that  question  there  is  some  con- 
flict in  the  evidence,  the  clear  preponder- 
ance l8  with  the  plaintiff;  this  being  the 
theory  on  which  plaintiff  bases  her  claim 
to  the  property  in  controversy,  and  the 
evidence  on  which  her  claim  is  based.  The 
defendant  sought  to  introduce  in  evidence 
a  dee<l  of  trust  made  and  acknowledged 
and  recorded  in  the  state  of  Missouri,  and 
recorded  in  St.  Clair  county,  111.,  by  which 
this  property  was  conveyed  by  the  River 
Rendering  Company  to  Richards  in  trust 
to  secure  the  indebtedness  due  from  the 
company  to  plaintiff  prior  to  the  maturity 
of  notes  and  before  such  surrender.  The 
existence  of  such  a  deed  was  shown  in  the 
cross-examination  of  plaintiff  and  Rich- 
ards, and  the  defendant  sought  to  intro- 
duce that  deed  of  date  April  «,  1882,  in  evl- 
dence,  and  produced  and  offered  tlie  same 
to  the  jury.  Tu  the  introduction  of  this 
deed  in  evidence  the  plaintiff  objected, 
which  objection  was  sustained,  to  which 
the  defendant  excepted.  The  defendant 
further  offered  in  evidence  the  trustee's  ad- 
vertisement of  a  sale  to  take  place  under 
said  deed  of  trust,  which  sale  was  adver- 
tised to  talce  place  on  the  7th  day  of  Janu- 
ary, 1888.  and  a  trustee's  deed  made  on 
that  date  by  the  trustee,  Richards,  con- 
veying this  property  to  plaintiff,  dated 
January  7, 1888,  which  notice  of  sale  and 
trustee's  deed  were  produced  and  offered. 
To  the  Introduction  of  this  testimony  the 
plaintiff  objected,  which  objections  were 
sustained  by  the  court,  and  to  these  rul- 
ings of  the  court  the  defendant  excepted, 
and  assigns  as  error  the  exclnsion  of  the 
deed  of  trust,  notice,  and  trustee's  deed  so 
offered.  The  property  in  controversy  be- 
ing chattel  property.  If  it  be  conceded  that 
the  deed  of  trust  acknowledged  in  Mis- 
souri woald  not  create  a  lien  on  this  prop- 
erty which  would  be  good  against  the  ex- 
ecution in  the  hands  of  the  sheriff  and  so 
levied,  and  If  it  be  further  conceded  that 


I  that  deed  was  franduient  on  Ita  face,  yet 
I  that  would  not  preclude  the  partleb  to 
that  instrument  from  making  a  valid  and 
binding  contract  in  reference  to  the  prop- 
erty ;  and  a  surrender  of  the  property  by 
way  of  sale  and  a  delivery  of  possession 
to  pay  a  subsisting  debt,  without  act- 
ual or  intended  fraud,  would  be  valid. 
Stewart  v.  Donham,  11.5  17.8.  61,5  Sup. 
Ct.  Rep.  1163,  is  directly  in  point.  The 
plaintiff  having  based  her  claim  on  such 
surrender.and  possession,  this  offer  of  the 
deed  of  trust  by  the  defendant  did  not 
tend  to.  disprove  any  of  the  testimony 
offered  by  plaintiff  tu  show  the  surrender 
and  possession  as  claimed  by  her.  its  in- 
troduction wonld  have  been  misleading. 
It  was  nut  eiTor  to  sustain  the  objectiun 
to  that  testimoliy. 

"It  is  further  insisted  that  the  president 
of  the  company  had  no  power  to  convey 
Its  entire  property  and  assets,  and  an  at- 
tempt to  do  so  would  be  inoperative  and 
fraudulent.  Without  entering  into  a  con- 
sideration of  the  power  of  the  president 
of  a  company  in  this  respect,  it  is  sufficient 
to  say  that  from  the  evidence  in  this  rec- 
ord it  appears  that  the  indebtedness  from 
the  company  to  the  plaintiff  was  uver  $23,- 
000,  and  the  value  of  the  property  of  the 
River  Rendering  Company,  at  the  time  of 
the  surrender  of  the  same  to  her  in  satis- 
faction of  her  debt,  did  not  exceed  f  10,000. 
The  stock  of  the  company  was,  as  ap- 
pears from  this  evidence,  substantially  all 
held  by  the  president  and  secretary  and 
superintendent.  The  plaintiff,  after  en- 
tering intu  possession,  operated  the  fac- 
tory, and  that  she  was  so  operating  and 
in  possession  of  the  factory  and  claiming 
ownership  of  the  same  was  known  to  the 
officers  and  stockholders.  The  superin- 
tendent entert;d  Into  her  employ  while  siie 
was  operating  the  factory,  as  did  also  the 
president  of  the  company.  The  secretary 
had  notice  of  these  facts,  and  with  that 
notice  there  was  acquiescence  without  ob- 
jection for  more  than  five  years.  The 
plaintiff  expended  money  in  improvements 
and  repairs,  of  which  there  was  notice; 
that  such  stockholders  or  officers  of  the 
company,  with  such  notice,  so  standing 
ailentlybyfor  such  a  length  of  time,  will  not 
be  heard  to  question  the  transfer  on  the 
ground  of  the  want  of  power,  is  clear.  Can 
this  judgment  creditor,  who  had,  as  ap- 
pears from  this  evidence,  the  same  knowl- 
edge, and  who  contracted  with  plaintiff 
with  reference  to  repairs  on  this  factory, 
and  was  paid  by  her  individually,  and 
who,  because  of  the  inspl  vency  of  the  com- 
pany, importuned  her  to  pay  bis  debt,  oc- 
cupy a  different  position  ?  His  judgment, 
as  appears  from  this  evidence,  was  recov- 
ered more  than  four  years  and  ten  months 
after  this  possession  was  entered  Into  by 
plaintiff.  Under  these  facts  it  was  not  er- 
ror to  refuse  the  second  instruction  asked 
by  defendant,  which  was  as  follows :  *  The 
Jury  are  instructed  that,  under  the  evi- 
dence in  the  case,  McFall,  as  president  of 
the  company, had  no  right  to  turnover  or 
deliver  to  his  wife  the  property  in  ques- 
tion in  satisfaction  of  her  debt,  and  the 
verdict  should  be  for  defendant;'  which 
relusai  to  g:ive  such  instruction  is  assigned 
as  error.    Ko  fraud,  actual  or  intended,  is 
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proven,  and  K  the  oiBcers  and  stockhold- 
ers of  the  company  have  so  acted  with  ref* 
erence  to  the  matter  that  tbey  be  held 
bound  by  tbe  transfer,  the  defendant  nor 
the  lodgment  creditora  could  not  be  In  a 
better  position  to  deny  that  want  of  power 
In  the  absence  of  frand,  actual  or  construct- 
ive. Tbe  instnictlon  given  for  plaintiff 
which  is  assigued  as  error  correctly  states 
the  law  as  here  discussed.  Finding  nu  er- 
ror in  tbe  record  tbe  Judgment  is  af- 
firmed. " 

C»mpben  A  Ryan,  for  appellant.  Oeo. 
B.  Burnett,  (Geo.  S.  Grover,  of  counsel,) 
for  appellee. 

ScHOLFiRLD,  C.  3.,{afterat&tlngtbefaeta 
aa  above.)  Appellee  claims  title  by  virtue 
of  a  contract  made  at  tbe  time  of  surren- 
dering the  property  to  her,  whereby  it  was 
agreed  that  it  should  be  delivered  to  and 
accepted  by  her  in  payment  of  her  indebt^ 
edness  against  the  company.  Kince  this 
Is  not  inconsistent  with  a  prior  mortgage 
to  her  upon  the  same  property  and  sale 
thereunder,  thequestion  of  the  existence  in 
fart  of  such  mortgage,  or  the  making  of 
such  sale,  is  manifestly  unimportant.  Such 
an  agreement  might  be  made  where  a 
mortgage  had  been  executed,  to  obviate 
all  questions  of  its  legality  and  of  the  va- 
lidity of  a  sale  under  it,  and  it  might  be 
made  whore  no  mortgage  had  been  exe- 
cuted, tbe  only  question  being,  was  it 
agreed  between  the  parties  that  posses- 
sion of  the  property  shall  be  delivered  and 
accepted  in  payment  of  appellee's  indebt- 
edness, and  was  it  so  delivered  and  ac- 
cepted? Of  course  it  appellant  bad  ob- 
tained a  lien  upon  the  property  prior  to 
its  delivery  to  appellee,  then  tbe  existence 
and  validity  of  the  mortgage  would  have 
to belnquired into;  butitiscouceded appel- 
lant's Judgment  was  not  obtained  until 
several  yearsafter  the  delivery  of  the  prop- 
erty to  appellee,  and  It  is  not  Insisted 
tbat  he  had  any  lien  upon  it  prior  to  tbe 
rendition  of  bis  Judgment. 

2.  We  think  the  evidence  of  the  loan  of 
tbe  ihoney  to  appellee  was  competent  as 
showing  that  she  was  possesHed  of  and 
bad  the  control  of  means  In  berown  right, 
entirely  independent  of  her  husband. 

3.  Tbat  it  was  competent  for  the  corpo- 
ration to  prefer  appellee  as  a  creditor  and 
turn  its  property  over  to  her  in  payment 
of  her  debt,  in  good  faith,  and  in  the  ab- 
sence of  any  evidence  of  a  fraudulent  pur- 
pose, is  settled  by  Reicbwald  v.  Hotel  Co., 
106  111.439.  But  it  it  be  said,  although 
the  delivery  of  this  property  to  the  appel- 
lee In  payment  of  her  debt  was  not  in  ex- 
cess of  the  power  of  the  corporation,  It 
was  in  excess  of  the  power  of  the  presi- 
dent of  the  company,  as  its  agent,  it  is  suf- 
ficiently answered  by  the  facts  that  the 
company  has  by  its  silence  and  failure  tn 
repudiate  this  act  of  the  president  for  this 
great  length  of  time  aflirmed  and  ratified 
It.  Hoyt  v.  Thompson,  19  N.  Y.  a»7; 
Woodbridge  v.  Proprietors,  8  Vt.  204; 
Mining  Co.  ▼.  King,  45  Ga.  34. 

4.  Inasmuch  as  the  question  of  tbe 
weight  and  effect  of  the  evidence  is  not  he- 
fore  us.  there  is  DO  other  point  discussed 
in  argument  requiring  our  attention.  The 
Judgment  is  afBnued, 


(m  m.  91) 

City  of  Mt.  Carmei.  v.  Howbll.! 

{.SuTpremt  Court  qf  IlUnoU.    llarch  81, 18U1. ) 

bjuBias  raoH  DEFsorrvK  STBEBT^lNSTBtroTjoirs 
— AppBAii — Review. 

1.  In  an  action  against  a  city  for  negli^ntly 
causing  the  death  of  plaintitt's'  intestate.  It  was 
a  controverted  qnestion  whether  the  intestate 
died  of  disease  or  from  a  fall  in  the  street  The 
jnry  wore  instructed  ttiat  plaintiff  could  not  re- 
cover unless  it  was  shown  by  a  preponderance  of 
the  evidence  that  the  iolury  received  from  the  fall 
was  the  proximate  cause  of  intestate's  death,  and 
thera  was  no  instruction  in  conflict  with  that  one. 
Meld,  that  the  charge  was  not  open  to  the  objec- 
tion that  it  was  so  framed  as  to  sustain  ttie  theory 
of  the  defendant's  liability,  notwithstanding  the 
fact  that  the  intestate  died  of  disease. 

2.  On  appeal  from  the  appellate  court  in  an 
action  at  law  for  injuries  causing  death,  the 
questions  whether  defendant  was  guilty  of  negli- 
gence, whether  plaintiff's  intestate  was  g:uilty 
of  contributory  negligence,  and  whether  thedeaUi 
was  caused  t^  defendant's  act  or  neglect,  are 
not  open  for  review,  being  questions  of  fact. 

Appeal  from  appellate  court,  fourth  dis- 
trict. 

BeJI  <ft  Green,  for  appellant.  S.  Z. 
Landes,  tor  appellee. 

Pkr  Curiam.  This  was  an  action  on 
the  case  in  the  circuit  court  of  Wabash 
county,  brought  by  appellee,  as  adminis- 
trator of  the  estate  of  Florence  Gllck,  de- 
ceased, against  the  city  of  Mt.  Carmel,  op- 
peliant,  to  recover  for  the  death  of  the 
intestate,  alleged  to  have  been  occasioned 
by  the  negligence  of  appellant,  in  permit- 
ting an  excavation  to  remain  open  at  the 
Junction  of  Third  and  Market  streets,  by 
reason  of  which  deceased  received  an  in- 
Jury  of  which  she  died.  The  cause  was 
tried  at  the  November  term,  1889,  before 
the  court  and  a  Jury,  and  resulted  in  a 
verdict  for  the  piaintitf  tor  f 2,000.  The 
court  overruled  a  motion  for  a  new  trial, 
and  entered  Judgment  on  the  verdict. 
The  defendant  appealed  to  the  appellate 
court,  where  the  judgment  was  affirmed, 
and  for  the  purpose  of  reversing  the  Judg- 
ment of  the  appellatecourt  this  appeal  was 
taken. 

In  the  appellate  court  the  following  er- 
rors were  assigned :  First,  the  court  ad- 
mitted improper  evidence  for  the  plaintiff; 
second,  the  court  excluded  proper  evl- 
demte  for  the  defendant;  third,  the  court 
gave  improper  and  erroneous  instructions 
for  plaintiff;  fourth,  the  court  erred  in 
oveiTuling  defendant's  motion  for  a  new 
trial.  Substantially  the  same  briefs  have 
been  filed  in  this  court  which  were  used  in 
the  appellate  court.  No  argument  has 
been  presented  in  support  of  the  first  and 
second  assignments  of  error.  We  will 
presume,  therefore,  they  have  been  aban- 
doned. As  respects  the  third  assignment 
of  error,  no  specific  objection  is  pointed 
out  to  any  Instruction  given  on  behalf 'of 
appellee,  but  the  following  objection  is 
made  to  the  instructions  a»  a  whole: 
"The  instructions  given  for  the  appellee 
are  so  framed  as  to  sustain  tbe  theory  of 
appellant's  liability,  notwithstanding  the 
fact  that  the  deceased  died  of  cerebro 
spinal  meningitis,  and  that  her  death  was 
not  the  immediate  result  of  the  injury." 


'Reported  by  Louia  Boisot,  Jr.,  Esq.,  of  the 
Chicago  t>ar. 
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We  have  carefully  examined  tbe  lostroc- 
tions  given  for  appellee  In  connection  with 
the  evidence,  and  we  do  not  think  they 
are  so  framed  as  to  ml&lead  tbe  Jury  from 
the  iBsne  Involved  In  the  case.  The  evi- 
dence In  many  respects  was  conflicting, 
but  the  Instructions  are  predicated  on 
the  evidence,  and  we  perceive  no  substan- 
tial objection  to  them.  Whether  the  de- 
ceased died  from  spinal  menlugitia  or  from 
an  injury  received  in  the  street,  as  alleged 
in  the  declaration,  was  a  question  of  fact 
for  the  Jury;  and  they  were  told  In  plain 
terms,  by  defendant's  thirteenth  and  four- 
teenth instructions,  that  plaintiff  could 
not  recover  unless  it  was  shown  by  a  pre- 
ponderance of  tbe  evidence  that  the  injury 
received  in  the  street  was  the  proslmate 
cause  of  her  death,  and  there  was  nothing 
in  appellee's  instructions  which  in  the 
least  militated  against  the  direction  thus 
given.  Under  the  fourth  asBlgnraeut  of 
error  the  entire  argument  of  counsel  Is  de- 
voted to  a  discussion  of  controverted 
questions  of  fact,  which  was  appropriate 
In  the  appellate  court,  but  has  no  place 
here,  for  tbe  reason  that  the  Judgment  of 
the  appellate  court  Is  final  In  those  ques- 
tions. Whether  the  deceased  and  her  bus- 
band  were  in  the  exercise  of  ordinary  care 
at  the  time  of  the  injury;  whether  appel- 
lant had  left  the  street  in  an  unsafe  or 
dangerous  condition,  and  was  thus  guilty 
of  negligence;  and  whether  the  injury  re- 
sulted in  the  death  of  deceased,— were  all 
controvertible  questions  of  fact,  which 
have  been  settled  against  appellant  by 
the  Judgment  of  the  appellate  court  affirm- 
ing tbe  Judgment  of  tbe  circuit  court,  and 
these  questions  are  not  reviewable  here. 
The  Judgment  of  tbe  appellate  court  must 
be  affirmed. 

(m  111.  380)  

Cbicaoo,  Jt».  &  St.  L.  Rt.  Co.  v.  Wolf  et  aJA 

(Supreme  Cowrt  cf  IlUnota.     March  31,  1891.) 

SMINENT  DoMUN  —  COMPBHaATIOK—  EtiDKNCB — 
INSTRUOTIOKS — VbBDIOT — APPTCiij — RbVIIW. 

1.  Where  the  evidence  in  a  condeuination 
suit  is  quite  conflicting,  and  the  jury,  after  vlew- 
inz  the  premises,  assess  the  damages  at  a  sum 
which  is  larger  than  the  estimates  of  some  wit- 
nesses and  smaller  than  those  of  others,  the  ver- 
dict will  not  be  disturbed  on  appeal  as  excessive 
where  it  is  not  against  the  dear  preponderance 
of  tbe  evidence. 

2.  Where  the  evidence  shows  tbat  the  pro- 
posed condemnation  will  necessitate  rebuilding 
Uie  tramway  leading  from  a  coal  mine  to  a  rail- 
road track,  evidence  of  the  cost  of  rebuilding  such 
tramway  is  admissible  in  proof  of  damages, 
though  it  appears  that  the  tramway  when  so  re- 
built will  be  worth  more  than  t>efore. 

8.  It  is  proi>er  toinstract  the  Jury  to  consider 
such  cost  in  estimating  damages. 

4.  An  Instruction  which  merely  directs  the 
Jury  in  estimating  damages  to  consider  all  incon- 
venience or  annoyance  established  by  the  evi- 
dence as  resulting  from  the  proposed  condemna- 
tion, does  not  assume  as  a  fact  that  .nconvenience 
and  annoyance  will  necessarily  result. 

6.  The  refusal  to  give  instructions  which 
liave  been  already  given  in  substance  is  not  as- 
signable as  error. 

6.  A  statement  in  the  bill  of  exceptions  that 
"it  is  understood  that  all  exceptions  to  objections 
are  reserved, "  where  there  is  nothing  to  indicate 
that  such  nnderstanding  was  assented  to  by  the 

'Beported  1^  Looi*  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


opposing  counsel  or  by  the  oourt,  does  not  enable 
the  appellant  to  qncs1»on,on  appeal,  the  admissi- 
bility of  evidence,  to  which  lie  appears  to  have 
ntade  no  objectitm  at  the  triaL 

Appeal  from  eircalt  court,  Madison 
county. 

Morrison  &  Wbltlock  and  Da,le  *  Brad- 
Bhaw,  fur  appellant.  A.  W.  Metcalle  and 
Krome  &  Hadley,  for  appellees. 

B&iLBT,  J.  This  was  a  petition  pre- 
sented to  the  Judge  of  the  court  t>elow  in 
vacation  by  tbe  Chicago,  Peoria  &  St. 
Louis  Railway  Company  against  Adol- 
phus  P.  Wolf  and  Frits  W.  Wolf,  to  condemn 
a  strip  of  land  66  feet  in  width  across  cer- 
tain lands  of  the  defendants  tor  a  right  of 
way  upon  which  to  construct  the  petition- 
er's railway.  By  an  amendment  to  tbe 
petition  the  Wolf  Coal  &  Mining  Company 
was  afterwards  made  a  party  defendant. 
Tlie  strip  of  land  sought  to  be  condemned 
adjoins  the  right  of  way  of  the  Toledo,  St. 
Louis  &  Kansas  City  Railroad  Company 
on  the  west,  and  lies  partly  within  and 
partly  outside  of  the  corporate  limits  of 
the  city  of  BdwardsvlUe,  and  embraces  a 
little  less  than  three  acres.  Adolpbus  P. 
Wolf  and  Fritz  W.  Wolf  filed  their  cross- 
petition, setting  up  and  claiming  damages 
to  their  lauds  not  taken.  Said  coal  com- 
pany also  filed  itMcross-petltlon.repreBent,- 
ing  that  on  one  of  the  tracts  of  land  a 
part  of  which  is  sought  to  be  taken  is  sit- 
uated the  coal-shaft  belonging  to  said 
company,  together  with  the  buildings,  en- 
gine-house, and  all  appliances  for  mining, 
raising,  and  shipping  coal  in  large  quanti- 
ties  on  said  Toledo,  St.  Louis  &  Kansas 
City  Railroad,  and  also  on  tbe  Wabash,  St. 
Louis  &  Pacific  Railway,  to  St.  Louts  and 
other  markets;  that  the  taking  of  said 
strip  of  land  and  the  coustraction  there- 
on of  the  proposed  line  of  railway  will 
damage  said  coal-shaft  and  raining  prop- 
erty in  various  ways  to  a  large  amount; 
and  praying  to  have  such  damages  as- 
sessed and  paid  to  said  coal  company.  It 
was  stipulated  by  all  the  parties  to  the 
proceeding  that  a  Joint  trial  should  be 
had  as  to  the  three  defendants,  and  that 
the  Jury,  in  rendering  their  verdict,  should 
award  to  the  three  defendants  Jointly  tbe 
compensation  for  the  land  actually  taken 
for  right  of  way,  and  also  the  damagrea 
to  the  contiguous  land  not  taken,  and 
Ihat  they  should  award  to  said  defend- 
ants Jointly  such  damages  as  they  should 
determine  would  be  sustained  by  either  of 
them  by  reason  of  tbe  construction  and 
operation  of  said  railway,  cither  to  said 
mine,  by  reason  of  any  interference  with 
its  operations,  or  to  its  tracks,  buildings, 
switches,  and  other  improvements:  it  be- 
ing understood,  however,  that  said  stipu- 
lation should  not  be  construed  as  admit- 
ting that  any  contiguous  lands  would  be 
damaged  by  the  construction  or  operation 
of  said  railway.  At  the  trial,  tbe  Jury, 
after  bearing  tbe  evidence,  and  after  hav- 
ing, at  the  request  of  both  parties,  viewed 
the  premises,  returned  their  verdict,  by 
wlilcb  they  found  tlie  amount  of  compen- 
sation to  be  paid  to  the  defendknts  for  the 
lands  actually  taken  to  be  $2,500,  and  the 
damages  to  said  coal  mine  and  Its  im- 
provements to  be  f  2,800  i  and  the  court, 
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after  overrnling  tbe  petitioner's  motion 
for  a  new  trial,  gave  judgment  in  accord- 
ance with  said  verdict.  From  that  Judg- 
ment tbe  petitioner  has  appealed  to  this 
court. 

The  appellant's  chief  ground  of  com- 
plaint seems  to  be  that  the  cumpenRatlon 
awarded  by  the  Jury  for  the  lands  actual- 
ly taken  and  the  damages  to  the  property 
not  taken,  as  estimated  and  fixed  by  the 
verdict,  are  botb  excessive.  As  Is  usual  In 
cases  of  this  character,  the  evidence  is 
quite  conflicting.  The  opinions  of  the  wit- 
nesses, both  as  to  the  value  of  the  property 
taken  and  as  to  the  extent  to  which  tbe 
property  not  taken  will  be  damaged  by 
the  construction  and  operation  of  the  pro- 
posed railway,  cover  a  wide  range,  some 
of  them  being  much  above  and  others 
much  below  the  sums  fixed  by  tbe  verdict. 
By  personally  Inspecting  the  premises  tbe 
Jury  were  enabled  and  authorized  to  some 
extent  at  least,  to  base  their  estimates 
npon  tbeir  own  independent  Judgment. 
They  also  saw  and  heard  tbe  witnesses,  and 
were  tbusbetterenabled  than  we  can  be  to 
Judge  of  their  relative  credibility;  and 
tlielr  inst>ection  of  the  premises  gave  them 
superior  facilities  for  weighing,  testing, 
and  applying  tbe  various  theories  upon 
which  tbe  witnesses  based  .their  respective 
estimates  and  opinions.  Under  these  cir- 
cumstances, the  preponderance  of  the  evl> 
dence  must  be  strong  and  clear  to  Justify 
us  in  pronouncing  the  award  of  damages 
excessive.  That  no  snch '  preponderance 
exists  ill  this  case  seems  to  be  sufficiently 
apparent  from  any  fair  and  impartial  ex- 
amination of  tbe  record. 

It  is  insisted  that  the  court  erred  in  ad- 
mitting evidence  of  tbe  Injury  to  the  tram- 
way leading  from  the  coal-shaft  to  the 
coal-chutes  of  tbeToledo,  St.  Louis  &  Kan- 
sas City  Railroad,  which  would  result 
from  the  construction  and  operation  of 
the  proposed  railway,  and  of  the  cost  of 
raising  said  tramway  to  the  height  which 
would  be  thereby  rendered  necessary,  and 
also  the  cost  of  constructing  a  new  tram- 
way such  as  should  be  suitable  for  the 
purpose  in  place  of  the  old  one.  It  is 
claimed  that  tbe  existing  tramway  was 
old  and  out  of  repair,  and  that  the  Inves- 
tigation, therefore,  should  have  been  con- 
fined to  the  question  of  its  then  present 
ralue;  and,  consequently,  that  the  admis- 
sion of  evidence  of  the  cost  of  building  a 
new  tramway  out  of  new  materials,  and 
upon  an  enlarged  plan,  had  a  tendency  to 
mislead  or  improperly  Influence  the  Jury. 
It  is  a  safl9cient  answer  to  the  point  here 
made  that  the  evidence  above  referred  to 
does  not  seem  to  have  been  objected  to 
when  offered,  and  that  no  exception  to 
Its  admission  seems  to  have  been  pre- 
served. Tbe  appellant's  abstract  shows 
no  snch  objection  or  exception,  and  said 
abstract  must,  as  against  tbe  appellant, 
be  deemed  sufficiently  full  and  accurate  to 
present  all  the  errors  upon  which  it  now 
relies.  True,  we  find  at  one  point  in  the 
abstract— and  the  same  thing  appears  in 
tbe  record — that,  a  question  In  relation  to 
another  subject-matter  having  been  put 
to  a  witness  by  counsel  for  appellees,  an 
objection  was  interposed  by  appellant's 
connBel,  wblcb  was  overruled,  and  an  ex- 


ception was  thereupon  taken.  Immedi- 
ately following  the  record  of  the  excep- 
tion, and  in  the  same  paragraph,  as  it  ap- 
pears In  the  record,  is  the  statement:  "  It 
is  understood  that  all  exceptions  to  ob- 
jections are  reserved.  "  These  words  seem 
to  have  been  uttered  by  appellant's  coun- 
sel, but  there  is  nothing  in  tbe  record  Indl 
eating  that  they  were  assented  to  by  the 
opposing  counsel  or  by  the  court,  or  that 
the  appellant's  counsel  had  any  right  to 
suppose  that  the  usual  rules  of  practice 
were  relaxed  in  their  favor,  so  as  to  en- 
ahle  them  to  preserve  their  exceptions  in 
any  other  than  the  ordinary  mode;  but 
If  this  were  otherwise,  no  objections  to  tbe 
testimony  now  complained  of  seems  to 
have  been  interposed,  and  there  Is  noth- 
ing, therefore,  to  which  the  "understand- 
ing'' thus  sought  to  be  imposed  upon  the 
conduct  of  tbe  trial  can  apply.  But  we 
are  unable  to  say  that  this  testimony,  if 
it  had  been  seasonably  objected  to.  should 
have  been  excluded.  It  appears  that  the 
coal  company  bnd,  in  connection  with  Its 
coal  mine,  a  tramway  running  from  its 
coal-shaft  to  the  coal-chutes  of  the  other 
railroad  company,  and  was,  and  tor  sev- 
eral years  had  been,  using  said  tramway 
for  tbe  purpose  of  conveying  coal  from 
said  shaft  to  and  loading  it  upon  the  cars 
and  engines  of  said  railroad  company. 
The  evidence  tends  to  show  that  said 
tramway  was  sufflcient  for  all  the  then 
present  requirements  of  thecoal  company's 
business,  and  also  that  such  tramway 
was  absolutely  necessary  to  tbe  proper 
operation  of  said  mine  and  the  shipment 
of  coal  therefrom.  The  construction  and 
operation  of  appellant's  railway  will  make 
it  necessary  to  raise  said  tramway  about 
eight  feet,  or  to  tear  it  down,  and  erect 
another  In  its  stead.  One  of  these  things 
the  coal  company  will  be  compelled  to  do 
in  order  to  restore  Its  mine  to  its  present 
state  of  efficiency.  We  think  it  clenr,  then, 
that  for  the  purpose  of  making  an  Intelli- 
gent estimate  of  the  damages  to  the  min- 
ing property  which  will  be  the  necessary 
and  proximate  result  of  the  construction 
and  operation  of  the  railway,  the  cost  of 
raising  tbe  present  tramwa.v  to  the  proper 
height,  or  of  constructing  a  new  one  in  its 
place,  was  a  proper  matter  for  the  consid- 
eration of  the  Jury. 

It  is  insisted  that  the  court  erred  in  giv- 
ing  to  the  Jury,  at  the  instance  of  appel- 
lees, the  following  instruction:  "The 
court  Instructs  tbejury  that  in  estimating 
tbe  damages  to  the  mine  of  the  defend- 
ants they  should  consider  as  elements  of 
damage  any  changes  they  may  believe 
from  the  evidence  to  be  made  necessary, 
by  reason  of  the  construction  of  the  said 
railroad.  In  the  buildlngol  switches,  tram- 
ways, scales,  and  other  Improvements  con- 
nected with  the  mine,  as  well  as  all  actual 
inconvenience  and  annoyance  which  the 
evidence  shows  will  result  to  tbe  defend- 
ants in  the  operation  of  theirmlne,  not  on- 
ly for  the  present,  but  for  the  future. "  It 
is  said  that  this  instruction  assunies  as  a 
fact  that  each  of  the  several  changes  In 
nald  mining  property  and  its  appur- 
tenances made  necessary  by  the  construc- 
tion of  said  railway  will  constitute  an  ele- 
ment of  damage,   while,  as  is  claimed. 
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some  of  tbem  may.  in  their  final  results, 
be  of  essential  benefit  to  said  mining  prop- 
erty. We  are  unable  to  see  any  force  in 
the  objection.  It  by  reason  of  the  con- 
struction of  the  railway  the  defendants' 
switches  and  sidetracks  must  be  taken  up 
and  relaid  in  whole  or  in  part,  their  tram- 
way remodeled  or  rebuilt,  their  scales  tak- 
en up  and  removed  to  another  place,  and 
like  changes  made  in  other  parts  of  their 
property,  all  Involving  the  expenditure  of 
money,  as  the  evidence  seems  to  show  will 
bo  the  case,  there  can  be  no  doubt  that 
such  changes  are  proper  matters  to  be  tak- 
en into  consideration  by  the  Jui-y  in  the 
estimation  uf  damages.  It  may  be  that 
some  of  these, — as,  for  instance,  the  tram- 
waj",  if  rebuilt  upon  a  better  plan,  of  new 
materials,  and  with  a  double  track, — ma.v 
be  more  valuable  and  more  serviceable 
than  now,  but  that  makes  it  none  the  less 
true  that  the  defendants  have  a  riglit  to 
"have  such  changes  considered  by  th>?  jury. 
iSuld  Instructhm  does  not  seem  to  be  at  all 
in  conflict  with  the  rule  that  if,  on  the 
whole,<the  construction  and  operation  of 
said  railway  will  be  a  beueflt,  rather  than 
a  damage,  to  the  property  not  taken,  no 
damage  should  be  given,  and  In  conformi- 
ty with  tbat  rule  the  Jury  were  instructed, 
at  the  Instance  of  appellant.  In  substance, 
that  If  the  contiguous  property  will"  be 
of  equal  or  greater  value  by  reason  of  the 
construction  and  operation  of  said  rail- 
way, no  damaeea  should  be  given  for  Inju- 
ries to  said  property. 

Again,  It  is  said  tbat  said  instruction 
Assumes  as  a  fact  that  the  construction 
of  paid  railway  will  inconvenience  and  an- 
noy the  coal  compan.v.  Wc  think  It  not 
fairly  subject  to  that  criticism.  It  merely 
directs  the  jury,  in  estimating  damages, 
to  consider  all  Inconvenience  or  annoy- 
ance established  by  the  evidence,  but 
could  not  have  been  understood  by  the 
jnry  as  intimating  an  opinion  that  any 
actual  inconvenience  or  annoyance  was  in 
fact  shown. 

Error  is  assigned  upon  the  refusal  of  the 
court  to  give  to  the  jury  certain  Instruc- 
tions asked  on  behalf  of  the  appellant. 
These  instructions,  so  far  as  they  seem 
to  announce  correct  propositions  of  law, 
were  given.  In  substance,  in  otiier  Instruc- 
tions, and  it  was  not  error,  theretore,  to 
refuse  them.  We  find  nothing  in  the  rec- 
ord furnishing  a  sufficient  ground  for  dlsi 
tnrblng  the  judgment  of  the  circuit  court, 
and  said  judgment  will  therefore  be  af- 
firmed. 

(137  III.  113) 

WooTRBB  ▼.  Joseph  et  alA 
(Supreme  Court  o/BUnote.    March  81,  1891.) 
BiBCOTioN— Rbdbmption  —Amendment. 
1.  Kev.  St  111.  c.  79,  H  95, 96,  allow  the  clerk 
of  the  circuit  court  to  issue  execution  on  a  judg- 
ment of  a  justice  of  the  peace,  where  it  appears 
by  the  return  of  an  execution  Issued  by  the  jus- 
tice that  defendant  has  no  personal  property,  and 
where  the  justice  has  certified  to  the  circuit  court 
a  transcript  containing,  among  other  things,  a 
copy  of   the  execution  issued   by  him.     Held 
that,  where  the  transcript  showed  that  the  exe- 

'  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Cltioago  bar. 


cution  issued  by  the  justlos  had  not  been  signed 
by  him,  an  execution  issued  thereon  by  the  olerk 
of  the  circuit  court  was  invalid. 

8.  One  who  has  purchased  land  at  a  sale  un- 
der an  invalid  execution  acquires  thereby  no  title 
and  no  right  to  redeem  from  a  prior  .sale. 

'6.  An  amendment  of  the  transcript  by  leave 
of  court,  after  the  execution  sale,  will  not  vali- 
date the  title  of  the  purchaser  as  against  third 
persons. 

AlBrming  26  N.  B.  Rep.  791. 

On  rehearing. 

Ejectment  by  W.  Jasper  KTooters  against 
George  Flnkel  and  tieorge  Joseph.  Dt> 
fendants  obtained  judenient.  PlaintiO 
brings  error.  For  former  opinion,  see  25 
N.  E,  Rep.  791. 

ScHOLFiELD,  C.  J.  In  the  opinion  filed 
when  we  first  rendered  judgment  in  this 
case,  we  inadvertently  fell  into  an  error  in 
reciting  the  facts,  and  in  order  to  make  a 
cori*ectlon  in  that  respect,  and  also  to  give 
further  consideration  to  the  question  of 
law  discussed  in  the  argument  of  the  case, 
we  ordered  a  rehearing. 

It  is  BuiBcIent,  for  a  comprehension  of 
the  only  question  of  law  that  we  are  now 
called  upon  to  decide,  to  say.  In  gennral 
terms,  appellant  was  the  original  owner 
of  the  property  in  controversy,  and  still 
claims  to  be  its  lawful  owner.  Appellees 
claim  to  have  obtained  appellant's  title 
by  a  master's  deed  executed  to  them  pur- 
suant toa  sale  under  a  decree  of  foreclosure 
of  mortgage.  Appellant  claims  that  one 
Laughlin  redeemed  from  that  sale,  and 
that  he  himself  redeemed  from  Laughlin, 
and  thereby  relieved  his  title  of  all  incum- 
brance. Langhlin's  claim  of  redemption 
rests  upon  an  execution  issued  upon  a 
transcript  of  the  docket  of  a  justice  of  the 
peace  in  which  what  is  claimed  to  be  an 
esecutlon  Issued  by  sacb  justice  of  the 
peace  is  unsigned  by  any  justice  of  the 
peace;  and  the  question  therefore  is 
whether  a  transcript  from  the  docket  of  a 
justice  of  the  peace  filed  in  the  offlce  of  the 
clerk  of  the  circuit  court,  in  which  the 
only  pa[>er  recited  in  the  nature  of  or  re- 
sembling an  execution  is  a  paper  in  the 
form  and  phraseology  of  an  execution,  ex- 
cept that  It  Is  unsigned  by  the  justice  of 
the  peace,  will  authorize  the  circuit  clerk 
to  issue  an  execution  under  which  a  re- 
demption can  be  made  from  a  prior  sale. 
The  right  of  redemption  is  statutory,  (Lit- 
tler V.  People,  43  III.  188,)  and  we  must 
therefore  turn  to  the  statute,  and  see 
whether  what  was  here  done  was  sufiiclent 
to  authorize  a  redemption  by  Laughlin. 
It  is  provided  In  section  87,  e.  7».  p.  650, 
Rev.  Sti  1874,  that  the  personal  property 
of  ever}'  defendant  in  a  judgment  bpfore  a 
justice  of  the  peace,  not  exempt  from  ex- 
ecu tion,  shall  be  bound  for  the  payment 
of  such  judgment,  from  the  delivery  of  the 
execution  issued  thereon  to  the  constable; 
and  the  real  property  of  such  defendant, 
notexempt  from  execution,  shall  be  bound, 
as  aforesaid,  from  the  date  of  the  filing  of 
a  transcript  of  the  judgment  in  ths  clerk's 
oflBce,  as  provided  in  this  act.  Then  sec- 
tion 95  ot  the  same  act  takes  up  the  sub- 
ject, and  proceeds  thus:  "W^hcn  it  shall 
appear  by  the  return  of  an  execution  firat 
issued,  as  aforesaid,  that  the  defendant 
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bas  not  personnl  propertj'  eufflclent  to 
satisfy  tbe  iadgment  and  costs  within  the 
county  in  which  judgment  was  rendered, 
and  It  is  desired  by  the  plaintiff  to  hare 
the  same  levied  on  real  property  in  that 
or  any  other  county,  it  shall  be  lawful  for 
tbe  justice  tu  certify  to  the  clerk  of  tbe  cir- 
cuit court  of  the  county  in  which  such 
judgment  was  rendered  a  transcript,  which 
shall  be  filed  by  said  clerk,  and  the  judg- 
ment shall  thenceforward  have  all  the 
effect  of  a  Judgment  of  said  court,  and  ex- 
ecution shall  issue  thereon  out  of  that 
court,  as  iu  o titer  cases. "  And  the  nest 
section  (9e)  directs  that  "every  transcript, 
desired  to  be  used  for  the  purposes  afore- 
said, shall  be  cei-tilied  by  the  justice  of  the 
peace  making  the  same  to  be  truly  copied 
from  tbe  files  and  books  of  his  office,  and 
shall  contain  a  copy  of  tbe  ortginnl  and 
each  subsequent  summons  or  process  is- 
sued by  the  justice  of  the  peac,  the  re- 
turn of  the  officer  or  officers  thereon,  the 
judgment  and  execution  or  executions  is- 
sued thereon,  with  the  return  of  the  officer 
npon  the  same,  and  a  copy  of  his  docket 
iu  the  case;"  and  the  next  section  (87)  re- 
quires that  "the  transcript  shall  be.  re- 
corded before  any  execution  shall  issue 
thereon.  It  is  tbusseen  that  the  Issuing ot 
an  execution  to  the  constable,  and  his  re- 
turn thereon  that  the  defendant  has  not 
sufficient  personal  property  to  satisfy  the 
Judgment  and  costs  within  the  county  in 
which  tbe  judgment  was  rendered,  arecon- 
ditions  precedent  to  the  right  to  have  a 
transcript  filed  with  the  circuit  clerk,  and 
that  the  transcript  must  recite  the  exe«;u- 
tlon,  with  the  return  thereon;  and  also 
that  It  is  not  merely  the  existence  of  the 
Judgment  before  the  justice  of  the  peace, 
tbe  issuing  of  an  execution  thereon,  and 
prescribed  return  thereof  by  the  constable 
that  creates  the  lien,  and  authorizes  the 
Issuing  of  the  execution  by  the  circuit 
clerk,  but  the  filing  and  recording  in  the 
properofflceof  the  transcript  thereof.  And 
RO,  necessarily,  whether,  in  a  given  case, 
a  lien  is  created  and  authority  conferred 
npon  the  circuit  clerk  to  issue  an  execution 
must  depend,  not  upon  the  facts  existing, 
but  upon  the  transcript  reciting  the  req- 
uisite facts.  A  paper  containing  the  form 
and  peculiar  phraseoloify  of  an  execution, 
except  that  it  is  unsigned  by  a  justice  of 
the  peace,  is  not  an  execution.  Such  a 
paper  could  confer  no  authority  npon  a 
constable  to  mak^e  a  levy,  and  his  return 
upon  it  could  have  no  other  effect  than 
his  Indorsement  upon  any  other  extraju- 
dicial paper.  It  is,  however,  shown  that 
longsubsequenttotheexecutlonof  thedeed 
to  appellees,  and  since,  indeed,  the  first- 
trial  of  the  case,  appellant  obtained  leave 
of  the  circuit  court  to  amend  the  tran- 
script of  the  justice  of  the  pence  bj-  adding 
the  signature  of  the  justice  of  the  peace  to 
the  unsigned  paper,  therein  having  other- 
wise tbe  form  aUd  phrnseology  of  an  exe- 
cution. But  it  is  a  sufficient  answer  to 
this  that  appellees  were  not  parties  to  the 
proceeding  in  which  this  leave  of  the  cir- 
cuit court  was  obtained ;  and  It  is  not  ad- 
missible to  affect  rights  already  vested  by 
an  amendment  of  a  record  subsequent  to 
the  time  of  their  being  vested.  McCor- 
mick  V.  Wheeler,  36  111.  114;  Church  v. 
T.27N.K.no.i— « 


English,  81  HI.  442.  We  find  no  reason  Jus- 
tifying us  In  disturbing  the  judgment  be- 
low, and  It  is  therefore  affirmed. 

(137  in.  Ml) 


Chicago,  P.  &  St.  L.  Bt.  Co.  v.  Nix.i 

(Supreme  Court  of  Jlllnote.    March  81, 1891. ) 

Eminent  Douain  —  Compbnsatiox —  Evidemcb — 
Ikbtbuctions—Appbai.— Review. 

1.  A  witness,  though  not  an  expert,  may  be 
asked  wbat,  in  his  judgment,  would  be  the  In- 
jury to  the  land  not  taken.  Following  Railroad 
Co.  V.  Henrj',  79  111.  290. 

2.  A  general  objection  to  a  question  Is  not 
sutBcieot  to  call  in  question  on  appeal  the  pro- 
Driety  of  the  form  of  the  (question  or  the  suffi- 
ciency of  the  foundation  laid  for  it. 

8.  It  is  propor  to  instruct  the  jury  that  in  as- 
sessing damages  they  may  consider,  "not  only 
tbe  valae  of  the  land  taken,  but  all  tbe  facts 
which  contribuio  to  produce  tbe  damages  to  that 
not  taken,  as  that  the  farm  is  put  in  worse  shape 
for  cultivation  or  pasturage,  that  some  portions 
of  it  are  more  dangerous  for  use,  that  there  is 
danger  of  fire  from  passing  engines,  and  all  other 
actual  tnconvenience  and  damages  the  property 
may  sustain  in  its  use,  not  only  for  the  present, 
but  for  tbe  future.  '> 

4.  It  is  projper  to  refuse  to  Instruct  the  ]ury 
that  they  cannot  allow  any  damages  on  account 
of  noise  made  by  passing  trains. 

Appeal  from  circuit  court,  Madison 
county. 

Krome  &  Hadley  and  Wamock  A  Owen, 
for  appellee.  ' 

Bailey,  J.  This  was  a  proceeding  insti- 
tuted by  the  Chicago,  Peoria  &  St.  Louis 
Railway  Company,  to  condemn  a  right  of 
way,  fiO  feet  in  width,  across  an  80-acre 
tract  of  land  belonging  to  Uel  5.  Nix.  A 
cross-petition  was  filed  by  Nix,  claiming 
damages  to  the  portion  of  said  tract  of 
land  not  taken,  and  at  tbe  trial  tbe  jury 
found  the  value  of  tbe  land  actually 
taken  lor  rigbt  of  way  to  be  #274,  and  the 
damages  to  the  contiguous  land  not  taken 
to  be  ¥1,810.25,  making  a  total  of  |2,084.- 
25.  A  motion  by  said  railway  company 
for  a  new  trial  having  been  denied,  judg- 
ment was  rendered  In  accordance  wltb 
said  vei'dlct. 

Tbe  only  errors  assigned  which  seem  to 
be  insisted  upon  by  counsel  In  tlielr  argu- 
ment relate  to  the  admission  of  evidence 
and  the  Instructions  to  the  jnry.  At  the 
trial  the  counsel  for  tbe  defendant,  in  seek- 
ing to  prove  tbe  damage  which  will  result 
to  the  land  not  taken  from  tbe  appropria- 
tion by  the  railway  company  of  said  right 
of  way,  and  the  construction  and  opera- 
tion over  tlie  same  of  Its  railway,  put  to 
witness  Weaver  the  following  question: 
"What,  in  your  judgment,  wou<d  be  the 
Injury  to  the  land  not  taken, — to  the 
remainder  of  the  farm  outside  of  the  right 
of  way?"  To  this  question  the  counsel 
for  tbe  railway  company  interposed  a 
general  objection,  and,  the  objection  be- 
ing overruled,  an  exception  was  taken. 
The  same  question,  iu  substance,  with 
the  word  "damage"  substituted  for  the 
word  "Injury,"  was  put  to  three  other 
witnesses,  and  as  to  each  witness  was 
disposed  of  in  tbe  same  manner.  Each 
witness,  In  answer  to  tbe  question,  gave 

'Reported  by  Louis  Boisot«  Jr.,  Esq.,  of  the 
Chicago  bar. 
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tither  a  flrross  sam,  or  a  Biim  per  acre,  aa 
tbe  damage  wbich.  in  bis  opinion  or  Judg- 
ment, would  resalt  to  the  land  nut  taken. 
Tbe  point  is  made  that  tbe  answers  of 
said  witnesses  to  tliis  question  Btaonld  not 
have  been  received,  because  said  witnesses 
were  not  shown  to  have  had  any  experi- 
ence in  buying  or  selling  lands  similarly 
situated.  It  is  sufilrient  to  say  that  the 
queHtion  was  not  objected  to  on  that 
ground,  a  general  objection  only  being  in- 
terposed. Where  an  objection  Is  of  such 
a  character  that,  if  brought  specifically 
to  the  attention  of  the  opposite  party,  it 
may  be  obviated,  it  cannot  be  raised  for 
the  first  time  in  an  appellate  conrt.  If  tbe 
objection  now  insisted  upon  had  l)een 
made  at  the  trial,  we  may  presume  that 
the  competency  of  the  witnesses  examined 
might  have  been  established,  or  other 
witnesses  might  have  been  examined  in 
their  stead.  Counsel  of  tbe  railway  com- 
pany having  failed  to  maiie  the  objection, 
they  must  be  deemed  to  have  waived  it. 

But  we  are  of  tbeopinlou  that  tbe  objec- 
tion, if  made,  would  not  have  been  tenable. 
The  question  called  for  tbe  opinion  of  tlie 
witnesses  as  to  the  valne  of  the  land  not 
taken,  as  affected  by  the  construction  and 
operation  of  the  railway.  It  is  not  tbe 
rule  that,  on  tbe  question  of  the  value  of 
property,  ao  witnesses  can  beexa  mined  but 
those  engaged  in  buying  and  selling  the 
species  of  property  under  investigation, 
but,  on  tbe  contrary,  any  person  l<nowing 
tbe  property  and  its  value  may  testify, 
the  weight  to  be  given  to  tbeir  testimony 
being  left  to  the  Jury.  White  v.  Her- 
man, 51  lil.  243;  Johnson  r.  Bailway  Co., 
Ill  111.  413.  The  precise  question  arising 
here  was  decided  in  Raiirnad  Co.  v. 
Henry,  79  111.  290,  where  it  was  held  that, 
on  an  assessment  of  damages,  under  a 
proceeding  by  a  railroad  company  to  con- 
demn a  right  of  way  through  a  farm,  it  is 
coronetent  for  witnesses  (vtao  are  ac- 
quainted with  the  farm, and  familiar  with 
the  UHe  and  prudnctious  of  such  property, 
and  its  value,  to  give  their  opinions  as  to 
the  extent  of  damage  which  the  construc- 
tion of  the  road  over  the  same  will  occa- 
sion, leaving  it  to  the  jury  to  give  their 
evidence  such  weight  as  in  tbeir  opinion 
it  may  deserve. 

It  is  further  objected  that  said  question, 
in  the  form  in  which  it  was  put,  did  not 
confine  the  attention  of  the  witnesses  to 
the  effect  of  the  constrdction  and  opera- 
tion of  the  railway  upon  the  market 
value  of  tbe  abutting  property,  but  per- 
mitted them  to  place  their  estimate  of 
damages  upon  some  other  basis.  No  ob- 
jection having  been  made  at  tbe  time  to 
the  form  of  the  question,  none  can  be  in- 
sisted upon  now.  But  the  opinion  called 
for  was  one  which  it  was  entirely  proper 
lor  the  defenduut  to  ask  the  witnesses  to 
give,  and  it  was  incumbent  upon  the 
counsel  for  the  railway  company,  if  they 
apprehended  that  said  opinion  emoraced 
improper  elements  of  damage,  or  rested 
upon  an  improper  basis,  to  bring  such 
fact  to  light  by  cross-pxarainatlon. 

C'omplaint  is  made  of  the  following  in- 
strnctiun  given  to  the  jury  at  the  instance 
of  the  defendant:  "The  court  instructs 
the  jury  that  tbe  law  is  that,  when  a  rail- 


road condemns  land  for  right  of  way,  tlie 
Jury,  in  assessing  damages  to  tbe  owner, 
may  take  into  consideration,  not  only  tbe 
value  of  the  land  taken,  but  ail  tbe  farts 
which  contribute  to  produce  the  damages 
to  that  not  taken;  as  that  the  farm  in 
put  in  worse  shapeforcnitivation  or  past- 
urage; that  some  portions  of  it  are  more 
dangerous  for  use;  that  there  is  danger 
of  fire  from  passing  engines;  and  ail  other 
actual  inconvenience  and  damages  tbe 
property  may  sustain  in  its  use,  not  only 
for  tbe  present,  hut  for  the  future."  It 
is  a  proper  criticism  upon  this  instruction 
that  it  fails  to  refer  directly  and  spuclfic- 
aily  to  the  evidence,  bnt  we  are  of  tbe 
opinion  that,  when  the  whole  case  is  con- 
sidered, there  is  no  ground  for  sapposing 
that  the  jury  could  have  understood  tbe 
Instruction  as  submitting  to  them  a  ctm- 
Bideration  of  the  elements  of  damage 
therein  catalogued  in  any  other  way  tbaa 
upon  tbe  evidence.  The  substance  of  the 
instruction  is  fully  sustained  by  tbe  decis- 
ions of  this  court  In  Railroad  Ou.  v.  Henry, 
79  III.  292;  Lake  Shore  &  M.  8.  By.  Co.  v. 
Chicago  &  W.  I.  By.  Co.,  100  111.  21 ;  Bail- 
way  Co.  V.  smith,  HI  Til.  963. 

It  is  also  insisted  that  the  court  erred 
in  refusing  to  give  the  following  instruc- 
tion asked  by  counsel  for  the  railway  com- 
pany: "You  are  instructed  that  in  this 
proceeding  you  cannot  allow  any  dam- 
ages on  account  of  noise  made  by  passing 
trains."  The  noise  made  by  passing  trains 
is  a  necessary  incident  to  the  proper  op- 
eration of  a  railway,  and  in  so  far  as  such 
noise  will  have  a  tendency  to  render  said 
farm  less  desirable  as  a  place  of  residence, 
and  therefore  less  valuable  in  the  market, 
it  was  an  element  of  damage  which  the 
Jury  might  properly  take  into  considera- 
tion. It  follows  that  the  instruction  was 
properly  refused.  We  think  the  record  Is 
free  from  material  or  substantial  error, 
and  the  judgment  will  therefore  be '  af- 
firmed. 


(137  UI.  100) 

Halloran  et  al.  v.  Halloran  et  alA 
{Supreme  Court  of  nUnoia.    March  81, 1891.) 

QUIETiyO    TlTLS  —  PBAODOT/KHT    CoirraTANCBS— 

RiGBTg  OF  PABTiis—EsTOPPBir— Trial. 
1.  It  is  no  defense  to  a  suit  to  have  a  deed  ab- 
solute on  its  face  declared  a  satisfied  mortgage, 
and  canceled,  that  such  deed  was  given  with 
intent  to  hinder  the  complainant's  other  cred- 
itors. 

3.  In  such  suit  an  instruction  that  U  com- 
plainant acknowledged  defendant's  title  he  is 
estopped  to  dispute  it,  Is  erroneous. 

8.  Improper  language  of  counsel  at  the  trial 
is  no  ground  for  reversal,  where  no  exception 
was  taken,  and  where  the  judge  told  the  counsel 
to  desist  from  suoh  remaiSis,  and  the  counsel 
did  so. 

4.  The  fact  that  the  parties  had  a  violent 
quarrel  in  the  court-house  yard  after  the  jury 
had  retired  to  tueir  room,  which  quarrel  the  jury 
may  possibly  have  heard,  is  no  ground  for  re- 
versal. 

Appeal  from  city  court  of  EastSt.  Louis. 

James  M.  Hny  and  F.  O.  Coekrell,  for 
appellants.  L.  H.  Hit»  and  Jeme  M. 
Frieeht,  for  appellees. 

■Reported  by  LouisBoisot,  Jr.,  Esq.,  of  the  Chi- 
cago oat.  I 
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.  Baitst;  J.  Tbis  was  bill  In  cbanoery, 
brougbt  by  Patrick  Halloran  and  Elistt- 
beth  Halloran,  bis  wife,  aKalnst  Oarrett 
Halloran,  John  Halloran,  and  Eugene 
Halloran,  to  set  aside  and  cancel  certain 
deeds  as  clouds  upon  the  compainants' 
title,  and  for  an  injunction  and  an  accounti- 
inft.  Tbe  premises  in  controversy  consist 
of  a  part  of  block  C,  in  tbe  town,  now 
city,  of  East  St.  Louis.  Tbe  bill  alleges,  in 
sabstance,  tbat  tbe  complainants  are  tbe 
owners  of  said  premises :  that  on  tbe  12tb 
day  of  March,  1876,  Patrick  Halloran  exe- 
cuted a  deed  of  trust  thereon  to  Marcus 
Finch,  as  trustee,  to  secure  tbe  payment 
of  four  promissory  notes,  amuunting  in 
all  to  $1,552.50,  and  due  In  one,  two,  three, 
and  four  years  after  date,  said  notes  being 
given  to  Page  &  Backland  for  a  part  of 
tbepurcbasemoneyof  said  premises;  tbat 
on  tbe  16tb  day  of  August,  1877,  Patrick 
Halloran  executed  a  deed  of  said  premises 
to  John  and  Eugene  Halloran,  absolute 
on  its  face,  and  subject  to  said  deed  of 
trust,  bnt  tbat  said  deed  was  in  fact  a 
mortgage  to  secure  an  indebtedness  of  fl,- 
000  from .  Patrick  Halloran  to  John  Hal- 
loran; tbat  said  indebtedness  for  f  1,000 
has  been  paid;  that  all  the  notes  secured 
by  said  deed  of  trust,  except  tbe  one  ma- 
turing last,  which  was  for  f375.75,  were 
paid  by  Patrick  Halloran,  and  that  said 
last  note  was  paid  by  John  Halloran 
wltb  tbe  money  of  Patrick  Halloran,  he 
then  being  in  the  employ  of  Patrick  Hal- 
loran in  tbe  management  Of  his  business; 
tbat  by  the  payment  of  said  notes  said 
deed  of  trust  was  extinguished;  tbat  Jobn 
Halloran  was  never  the  legal  holder  of 
said  last-mentioned  note,  but  tbat  be  and 
Garrett  Halloran,  conspiring  to  defraud 
Patrick  Halloran,  afterwards  wrongfully 
caused  said  premises  to  be  advertised  and 
sold  under  said  deed  of  trust,  and  that  at 
said  sale  Oarrett  Halloran  pretended  to 
purchase  said  property,  and  received  a 
trustee's  deed  therefor ;  that  prior  to  and 
ever  since  said  pretended  sale  tbe  com- 
plainants have  been  in  possession  of  said 
premises,  claiming  to  be  tbe  owners  there- 
of; that  on  the  2l8t  day  of  May,  1888.  Gar- 
rett Halloran  demanded  possession  of  said 
premises,  and  tberafter  commenced  an  ac- 
tion of  forcible  detainer  before  a  justice  of 
the  peace  of  St.  Clair  county  to  obtain 
possession  thereof,  claiming  to  be  entitled 
to  such  possession  by  virtue  of  said  trus- 
tee's deed,  and  that  said  suit  is  still  pend- 
ing; tbat  tbe  deed  of  trust  to  Finch  and 
tbe  mortgage  to  John  and  Eugene  Hal- 
loran are  both  paid,  but  are  not  satisfied 
of  record ;  that  said  premises  have  been 
and  still  are  tbe  homestead  of  the  com- 
plainants, and  that  they  have  been  and 
still  are  residing  on  thesame.  The  bill  fur- 
ther alleges  that  Patrick  Halloran  can- 
not read  or  write;  that  from  December  1, 
1876,  to  Augnst  I,  1884.  John  Halloran, 
who  is  bis  brother,  was  his  financial 
agent,  bar-keeper,  and  book-keeper,  and 
bis  confidential  adviser  In  the  manage- 
ment of  his  bnslness.  it  being  that  of  a  sa- 
loon, hotel,  and  boarding-house  keeper: 
tbat  as  sncb,  Jobn  Halloran  collected 
rents  belonging  to  bim  amounting  to  f4,- 
000.  which  be  bas  failed  to  pay  over,  and 
stiU  owes  bim ;  that,  while  acting  in  tbe 


capacity  aforesaid,  Jobn  Halloran  col- 
lected large  suras  of  money,  aggregating 
fA,000,  belonging  to  Patrick  Halloran,  as 
tbe  fruits  and  profits  of  said  business,  and 
also  $3,UO0  of  insurance  money  for  a  loss 
by  Are, and  that  he  deposited,  said  moneys 
in  a  certain  bank  in  his  own  name,  and 
bad  failed  to  account  for  or  pay  the  same 
over  to  Patrick  Halloran.  The  bill  prays 
for  an  injunction  restraining  tlie  prosecu- 
tion of  said  action  of  forcible  detainer; 
tbat  said  several  deeds  be  canceled  and  re- 
moved as  clouds  upon  the  compiaiuanta' 
title;  that  Jobn  Halloran  be  required  to 
account  for  tbe  moneys  collected  and  re- 
ceived by  him  for  tbe  use  and  benefit  of 
Patrick  Halloran;  and  that  all  of  said 
dealings  and  business  transactions  be- 
tween John  and  Patrick  Halloran  be  fully 
ascertained  and  adjusted ;  and  also  a  gen- 
eral prayer  tor  relief. 

The  defendants  answered  admitting  the 
execution  of  the  notes  to  Page  &  Buck- 
land,  and  of  the  deed  of  trust  to  Fincb, 
and  also  the  execution  of  tbe  deed  to  John 
and  Eugene  Halloran,  but  deny  that  said 
deed  was  intended  as  a  mortgage,  and  al- 
lege that  it  was  an  absolute  deed.  Tbey 
deny  tbat  Patrick  Halloran  paid  tbe  notes 
to  Page  &  Buckland,  but  allege  tbat  Jobn 
Halloran  paid  off  said  notes  with  money 
belonging  to  himself  and  his  brothers  Gar- 
rett, Eugene,  and  Jerry  Halloran,  and 
that  Page&  Bnckland  delivered  said  notes 
and  the  deed  of  trust  securing  the  same, 
to  him,  with  an  Indorsement  upon  the 
deed  of  trust,  and  thatin  equity  said  notes 
and  deed  of  trust  belonged  to  him  and  his 
said  brothers.  The  answers  admit  the 
sale  uniier  said  deed  of  trust,  and  tbe  pur- 
chase of  said  premises  at  said  sale  by  Gar- 
rett Halloran,  but  deny  that  said  sale  wtts 
frauduluent  and  void.  They  admit  that 
tbe  complainants  are  now  in  possession  of 
said  premises,  and  have  been  in  possession 
thereof  since  1882, but  allege  that  they  well 
knew  the  rigbtn  of  the  defendants  therein ; 
that  tbey  well  knew  that  from  November,  ' 
1876,  to  July,  1879,  said  premises  were 
leased  by  Jobn  Halloran  to  Elizabeth  and 
W.  F.  McCormick,  and  the  rents  collected 
by  Jobn  Halloran,  and  also  the  collection 
by  bim  of  the  insurance  money  arising 
from  a  loss  by  fire  of  a  house  situated  on 
said  premises ;  tbat  tbey  well  knew  of  said 
property  being  assessed  from  year  to  year 
in  the  name  of  John  and  Eugene  Halloran, 
and  the  taxes  thereon  paid  la  their  names; 
that  tbey  well  knew  that  said  property 
had  been  advertised  for  sale  under  said 
deed  of  trust,  and  that  Garrett  Halloran 
contemplated  bidding  at  said  sale,  and 
after  tbe  sale  that  be  had  purchased  and 
received  a  deed  of  said  property,  and  that 
at  no  time  was  any  objection  interposed 
thereto  by  tbe  complainants.  The  an- 
swers further  allege  tbat,  after  said  sale, 
Oarrett  Halloran  had  an  understanding 
wltb  Patrick  Halloran  that  the  latter 
might  remain  In  possession  and  huve  the 
use  of  said  property  until  such  time  as 
Oarrett  Halloran  might  call  for  the  same, 
provided  be  would  keep  up  repairs,  pay 
the  taxes,  and  otherwise  keep  and  take 
care  of  the  property,  but  that  Patrick 
Halloran,  in  1886,  neglected  to  pay  the 
taxes  on  said  property,  and  allowed  said 
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property  to  be  acid  therefor,  and  atter- 
warda  caiiaed  aaid  property  to  be  redeemed 
in  bla  wife'a  name,  after  which  Garrett 
Ualloran  made  a  demand  {or  poaaeaaion, 
and  brought  hia  action  for  forcible  detain- 
er aa  charged,  bat  wonld  not  have  done 
so  if  Patricic  HalForan  had  not  attempted 
to  procure  aome  right  In  the  name  of  his 
wife;  that  Patrick  Halloran,  with  full 
knowledge  of  all  the  facta,  baa  acknowl- 
edged the  deed  from  himself  to  John  and 
Eogene  Halloran,  and  alao  the  trustee's 
deed  to  Oarrett  Halloran;  that  John 
Halloran  leased  aatd  property  and  collect- 
ed the  rents,  and  also  collected  said  insur- 
ance money,  and  paid  the  taxoa,  and  took 
roceipta  In  the  name  of  falmself  and  Eugene 
Halloran,  and  that  Patrick  Halloran,  In 
different  ways,  and  at  differmt  times,  by 
declarations  and  other  acts,  while  in  and 
out  of  poaaeaslon,  recognised  the  owner- 
ship of  said  property  In  John  and  Engene 
Halloran,  and  subsequently  in  Garrett 
Halloran;  that  during  all  the  time  afore- 
said Elizabeth  Halloran  was  cognizant  of 
aald  deeds,  and  that  on  account  of  such 
knowledge  and  acquiescence  tbei-eln,  and 
other  acta  of  ratification,  the  complain- 
ants are  now  eatopped  to  set  upany claim 
of  title  to  aald  property,  and  have,  in  gen- 
eral, been  guilty  of  auch  lachea  and  negli- 
gence an  abould  bar  their  claim  in  equity. 
The  anawers  further  deny  that  John  Hal- 
loran waa  ever  the  confidential  adviser  or 
agent  of  or  collected  money  belonging  to 
Patrick  Halloran  which  he  ha«  failed  to 
account  for  and  pay  over. 

A  general  replication  to  aald  answers 
was  filed,  and  the  court  thereupon  sub- 
mitted the  cause  to  a  jury  fur  .  trial  upon 
the  following  iaaues:  "(1)  Was  the  deed 
exteuted  on  the  15th  day  of  August,  1877, 
to  the  premises  In  question,  by  Patrick 
Halloraa  to  John  and  Eugene  Halloran, 
in  fact  a  mortgage  made  and  delivered  to 
secure  the  pnyment  of  one  thouaand  dol- 
lars which  aald  Patrick  Halloran  then 
owed  aaid  John  Halloran?  (2)  And.itao, 
has  said  one  thousand  dollars  been  repaid 
by  said  Patrick  Halloran  to  said  John 
Halloran?  (31  Were  the  notes  to  secure 
the  payment  of  which  the  deed  of  trust  on 
said  premises  were  executed  and  delivered 
March  11, 1876,  by  said  Patrick  Halloran 
to  said  Marcus  Finch,  as  trustee,  paid  by 
aaid  Patrick  Halloran  ?  "  At  said  trial  the 
jury  found  said  issues  in  favor  of  the  com- 
plainants, and  the  court,  after  denying 
the  defendants'  motion  for  a  new  trial, 
rendered  a  decree  finding  that  the  deed 
from  Patrick  Halloran  to  John  and  En- 
gene  Halloran  was  in  fact  intended  by  the 
parties  thereto  as  a  mortgage  to  secure 
to  John  Halloran  an  Indebtedness  for  bor- 
rowed money,  and  that  suld  Indebtedness 
had  been  fully  paid  by  Patrick  Halloran 
to  John  Halloran ;  that  the  four  notes  to 
Page  &  Buckland,  secured  by  said  deed 
of  trust  to  Finch,  were  fully  paid  long  be- 
fore the  aale  of  aaid  premiaes  under  said 
deed  of  trust,  the  first  three  being  paid  l>y 
Patrick  Halloran,  and  the  fourth  by  John 
Halloran  as  his  agent.  It  was  thereupon 
decreed  that  the  deed  to  John  and  Eugene 
Halloran,  the  deed  of  trust  and  notes,  and 
the  trustee's  deed  to  Garrett  Halloran  be 
surrendered  and  delivered  up  for  cancella- 


tion, and  that  Oarrett  Halloran  be  per* 
petually  enjoined  from  prosecuting  his  ac- 
tion of  forcible  detainer.  It  was  also  de- 
creed tiiat  the  prayer  of  the  complainants 
for  nn  accounting  against  John  Halloran 
be  denied,  and  that  the  defendants  pay 
the  costs  of  the  suit.  The  defendants 
bring  the  record  to  this  court  by  appeal. 

The  queationa  raised  by  the  aasignnients 
of  error  are  nearly  all  mere  questions  of 
fact.  The  evidence  is  voluminous,  and  to 
a  very  large  extent  contradictory.  The 
testimony  of  Patrick  Halloran,  who  is 
the  principal  witneason  behalf  of  the  com- 
plainants, if  accepted  as  true,  Is,  In  our 
opinion,  suflScIent  to  sustain  the  verdict  of 
the  jury  and  the  decree  of  the  court,  and 
his  testimony  finds  strong  corroboration 
in  that  of  several  of  the  other  witnesses. 
His  testimony,  on  the  dther  hand,  is  di- 
rectly and  positively  disputed  in  all  Ita 
essential  features  by  that  of  John  Hal- 
loran, the  principal  witness  for  the  de- 
fense; and  the  testimony  of  that  witness 
in  like  manner  finds  strong  corroboration 
in  that  of  variuua  other  witnesses.  Any 
endeavor  to  harmonise  the  testimony  of 
these  witnesses  wonld  be  futile,  aa  It  is 
directly  and  ImconcUably  conflicting. 
We  shall  not  attemi>t  to  analyze  the  evi- 
dence with  a  view  of  ahowing  on  which 
aide  the  preponderance  Ilea,  as  our  doing 
BO  would  serve  no  useful  purpose,  and 
would  extend  this  opinion  to  an  unwar- 
rantable length.  As  we  view  the  case,  it 
Is  sufficient  to  say  that  the  relative  credi- 
bility of  the  several  witnesses  was  pecul- 
iarly a  question  for  the  jury  and  the  court 
before  whom  they  appeared  and  testified, 
and  unless  we  can  see  that  aaid  court  and 
jury  were  influenced  by  paaslon  or  prej- 
udice, or  clearly  mistook  or  mlaapprehend- 
ed  the  proper  effect  to  be  given  to  the  evi- 
deuce,  their  flndinga  should  not  be  dis- 
turbed. They  saw  and  heard  the  wit- 
nesses, and  'were  thus  furnished  with  a 
means  of  judging  of  their  candor  and 
truthfulness  so  manifestly  superior  to  any- 
thing afforded  us  by  the  mere  written  rec- 
ord of  their  testimony  that  weninst  accept 
the  verdict  and  decree  as  conclusively  set- 
tling the  facts,  unless  they  are  found  to 
be  clearly  and  demonstrably  against  the 
weight  of  the  evidence.  It  Is  scarcely  nec- 
essary to  say  that  we  find  no  such  pre- 
ponderance against  the  findings  of  the 
verdict  or  decree. 

The  point  is  made  and  argued  at  some 
length  that  the  conveyance  from  Patrick 
Halloran  to  John  and  Eugene  Halloran 
was  made  with  intent,  on  the  part  of  the 
grantor,  to  hinder  and  delay  his  other 
creditors,  and  that  he  must  therefore  be 
barred  of  all  relief  in  a  court  of  equity. 
It  would  perhaps  be  sufficient  to  say  that 
no  such  defense  Is  set  up  or  in  any  manner 
alluded  to  by  the  defendants  in  their  an- 
swers, and  that  they  are  therefore  in  no 
position  to  Insist  upon  It.  There  is  some 
evidence,  though  somewhat  vague  and  In- 
concl  ualve.tha  t  one  of  the  ni  oti  ves  by  which 
John  Halloran  waa  actuated  wben  he 
made  aald  conveyance  to  hIa  brothnra  was 
to  protect  said  property  from  another  lia- 
bility which  he  had  contracted  during  a 
previous  residence  of  two  or  three  years  in 
the  state  of  Missouri,  but  the  evidence  is 
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not  altogether  eatlsfactory  tbat  any 
Bucb  indebted u ess  in  fact  existed,  or  tliat 
ttiH  conveyance  was  iu  fact  ma<le  witli  the 
Intention  on  the  part  of  Patrick  Halloran 
to  protect  the  property  conveyed  from 
Buch  indebtedness.  But  itit  were  admitted 
thattbeconveyancein  question  was  made 
with  intent  to  hinder,  delay,  or  defraud 
the  grantor's  creditors,  and  that  both 
grantor  and  grantees  participated  In  such 
fraudulent  intent,  it  would  not  follow 
that  the  grantor  would  necessarily  ,be 
barred  of  the  relief  sought  for  by  his  bill 
In  this  case.  It  is  doubtless  the  rule,  sub- 
ject, however,  to  some  exceptions,  that 
where  parties  are  concerned  in  illegal 
agreements,  they  are  left  without  remedy 
against  each  other,  provided  they  are  la 
purl  delicto.  The  law  In  such  cases  re- 
fuses to  lend  its  aid  to  either  party,  but 
leaven  them  where  it  finds  tliem,  to  suffer 
the  consequences  of  their  illegal  or  im- 
moral acts,.  This  rule  is  applied  to  exe- 
cuted transactions  as  well  as  those  which 
are  executory,  and  is  enforced  by  courts  of 
law  as  well  as  courts  of  equity.  Klrkpnt- 
rick  V.  Clark,  132  111.  342,  24  N.  E.  Rep.  71. 
But  the  fraudulent  grantor,  though  una- 
ble to  assert  or  maintain  any  rights  or 
remedies  founded  on  the  unlawful  thing 
done  or  intended  to  be  done,  does  not  for- 
feit any  right  or  privilege  beyond  that,  or 
with  respect  to  any  other  matter  or  thing 
not  within  the  purpose  of  the  wrongful 
act,  and  notafTected  by  thecorrupt  Intent, 
or  caused  or  produced  in  consequence  of 
it.  To  the  extent  of  his  intended '^rong 
he  is  without  remedy,  but  in  all  other  re- 
spects his  rights  and  remedies  are  the 
same  as  If  no  such  wrong  bad  been  done 
or  intended.  Though  guilty  of  a  wrong 
or  transgression  of  the  law  in  one  partlc- 
nlar,  he  does  not  become  an  outlaw  or 
forfeit  his  rights  to  legal  protection  In  all 
others,  nor  lay  himself  open  to  the  frauds 
and  machinations  of  others  to  be  prac- 
ticed against  him  with  impunity.  It  ranst 
be  clearly  shown  that  the  debtor  seeks  re- 
lief from  the  fruit  of  his  own  wrong,  or 
from  the  consquences  of  his  own  unlaw- 
ful act,  before  his  action  can  be  dismissed. 
It  It  be  not  these,  but  something  outside 
and  Independent  of  bis  unlawful  act  or 
purpose,  and  not  necessarily  resulting 
from  it,  he  Is  entitled  to  favorable  consid- 
eration, and  his  action  should  be  retained. 
Clemens  v.  Clemens,  28  Wis.  637;  Bump, 
Fraud.  Conv.  452.  It  has  accordingly  been 
held  that.  It  the  fraudulent  transfer  con- 
sists otji  mortgage,  the  debtor  may  file  a 
bill  to  redeem  the  property  from  its  opera- 
tion. Smith  V.  Mining  Co.,  14  Cal.  242; 
Jones  V.  Rahilly,  16  Minn.  320,  (Gil.  283.) 

If,  then,  it  be  admitted  tbat  the  convey- 
ance in  question  here  was  fraudulent  as 
claimed,  the  bill  is  not  brought  to  set 
aside  or  to  relieve  the  grantor  from  any  of 
the  consequences  growing  out  of  its  exe- 
cution, nor  is  it  brought  to  assert  any 
right  growing  out  of  or  claimed  under 
said  conveyance.  Said  deed,  as  the  evi- 
dence tends  to  show,  and  as  the  decree 
finds,  was  in  fact  a  mortgage,  given  to  se- 
cure a  certain  Indebtedness  to  one  of  the 
grantees,  and  was  valid  as  between  the 
parties.  The  bill  proceeds  upon  the  theo- 
ry of  Its  entire  validity,  and  alleges  pay- 


ment, by  me^ns  of  which  the  lien  thereby 
created  has  been  dlsharged  and  the  mort- 
gage rendered  functus  uMcio.  The  bill  is 
brought  tor  the  assertion  of  rights  which 
were,  not  embraced  in  the  fraudulent 
mortgage,  and  were  not  conveyed  by  it, 
and  which  remained  as  completely  under 
judicial  protection  as  though  the  mort- 
gage had  not  been  executed. 

It  is  insisted  tbat  the  court  erred  in  re- 
fusing to  give  to  the  Jury  one  instruction 
asked  on  behalf  of  the  defendants.  Fif- 
teen instructions  were  given  at  the  in- 
stance of  the  defendants,  which  seem  to  us 
to  cover  the  law  applicable  to  the  case 
very  fully.  Two  were  refused,  the  -second 
of  which  It  is  claimed  should  have  been 
given.  There  seems  to  us  to  be  several 
well-founded  objections  to  that  instruc- 
tion, but  we  will  pause  only  to  point  out 
one.  It  closes  with  the  anqnalified  prop- 
osition that,  if  the  evidence  showsthat  the 
complainants  have  acknowledged  or  con- 
fessed the  rights  of  Garrett  Halloran  un- 
der the  trustee's  sale,  they  are  now  es- 
topped to  dispute  those  rights.  An  ac- 
knowledgment by  the  complainants  of  the 
validity  of  said  sale,  and  of  the  rights  ac- 
quired by  the  purchaser  thereunder,  may 
or  may  not  work  an  estoppel,  according 
to  the  circumstances.  It  certainly  would 
not  unless  made  with  full  knowledge  of 
all  the  facts;' but  such  knowledge  is  not  a 
part  of  the  hypothesis  of  the  instruction. 
Furthermore,  whilean  acknowledgment  or 
confession  by  a  party  against  his  interest 
may  always  be  given  in  evidence  against 
him,  it  may  or  may  not  beconclusiV3.  If 
the  opposite  party,  relying  npon  the  ad- 
mission, and  acting  upon  It,  has  altered 
his  position,  the  party  making  the  admis- 
sion will  not  be  permitted  afterwards  to 
retract  it.  But,  ordinarily,  a  mere  admis- 
sion or  confession,  unaccompanied  by  any 
equitable  circumstance  which  should  ren- 
der it  conclusive,  will  not  work  an  estop- 
pel, but  is  capable  of  being  rebutted  by 
other  evldeuce.  The  instruction  was 
properly  refused. 

It  Is  also  Insisted  that  a  new  trial 
should  have  been  granted  by  tlie  circuit 
court  because  of  a  certain  improper  re- 
mark made  by  the  counsel  for  the  com- 
plainants In  his  closing  argument  to  the 
jury.  The  only  way  in  which  evidence  of  the 
remark  complained  of  is  sought  to  be  im- 
ported Into  the  record  is  by  an  affidavit 
filed  in  support  of  the  defendants'  mo- 
tion for  a  new  trial,  and  that  affidavit 
merely  shows  that  the  remark  was  made, 
but  falls  to  show  that  it  was  objected  to, 
or  that  the  court  was  called  upon  tomake 
any  ruling  in  relation  to  it,  or  that  any 
exception  was  taken.  A  counter-affida- 
vit, however,  shows  that,  upon  objectitm 
by  counsel  for  the  defendants,  tht  court 
h«ld  the  remark  to  be  Improper,  and  di- 
rected counsel  to  desist  from  further  re- 
marks of  that  character,  and  that  said 
counsel  did  so  desist,  and  practically  re- 
tracted what  he  had  already  said.  It 
needs  no  argument  to  show  that  these 
facts  establish  no  sufficient  .g^round  for  a 
new  trial. 

It  was  also  shown  by  an  affidavit  filed 
In  support  of  the  motion  for  a  new  trial 
that  after  the  trial  tras  closed,  and  the 
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Jury  bad  retired  to  tbetr  Jory-rooni  In 
the  third  story  of  the  court-house  to  con- 
sider o{  tbelr  verdict,  a  violent  alterca- 
tion took  place  In  the  court-house  yard 
between  Patrick  and  John  Halloran;  Pat- 
rick Halloran  being  the  aggressor,  and  be- 
ing Immediately  thereafter  arrested  and 
locked  up  in  jail.  It  is  claimed  that  said 
altercation  may  bave  come  to  the  knowl- 
edge of  the  Jury,  and  may  bave  bad  some 
influence  upon  their  deliberations  unfavor- 
able to  the  defendants.  T be  affray  seems 
to  have  taken  place  in  the  dark,  and  to 
bave  lasted  but  a  few  seconds,  and  there 
is  no  evidence  that  it  was  seen  by  tbejury, 
or  that  the  tact  that  it  had  taken  place 
was  in  any  way  communicated  to  them. 
There  is  no  ground,  therefore,  for  suppos- 
ing that  it  could  have  Inilnenced  them 
in  the  slightest  degree.  But,  even  It  the 
jury  had  known  of  the  affair,  we  can- 
not presume  that  their  deliberations 
would  have  been  at  all  affected  by  it.  Alt- 
er giving  the  entire  record  a  careful  ex- 
amination, we  are  of  the  opinion  that  no 
sufflclent  ground  is  shown  for  setting 
aside  the  decree,  and  it  will  therefore  be 
affirmed. 


BicEBRT  et  al.  V.  Moresock  &  Ivy  Land- 
ing Urainaqe  Dist.  No.  l.i 

(Supreme  Cotut  of  lUlmcHa.    Uarcb  31, 1891.) 

DbAINAOR — ASSBSSMENTS— FOSECIX>SUBB. 

1.  The  Illinois  levee  act  of  Uay  S8,  1879,  as 
amended  May  19,  1881,  provided  that  upon  the 
formation  of  a  drainage  district  commissioners 
appointed  by  the  county  court  should  determine 
miat  land  in  the  district  would  be  benefited  by 
the  proposed  drains,  and  that,  upon  confirmation 
of  their  report  by  the  oonrt,  a  jury  should  be  im- 
I>aneled  to  assess  damages  and  benefits  to  each 
tract  of  land.  A  jury  Impaneled  under  said  act, 
in  assessing  certain  benefits  and  damages  to  s 
tract  of  160  acres,  stated  tbat  only  118  acres  of 
this  tract  was  benefited.  Seld,  that  such  state- 
ment, being  outside  the  jury's  powers,  was  a 
nullity,  and  did  not  invalidate  the  assessment. 

2.  under  those  provisions  of  the  Iliinois 
levee  act,  and  the  Illinois  farm  drainage  act,  as 
amended  in  188.5,  declaring  said  acts  to  be  sep- 
arate and  Independent,  section  72  of  the  latter  act, 
(Rev.  St.  111.  1889,  c.  43,  $  147,)  which  provides 
that  the  lien  of  special  assessments  for  drainage 
benefits  may  be  foreclosed  by  suit  in  the  name  of 
the  district,  does  not  authorize  such  a  suit  by  a 
district  organized  under  the  former  act. 

3.  Under  Rev.  8t  111.  1889,  c.  120,  (  263, 
which  provides  that  the  lien  of  taxes  on  land 
mav  be  foreclosed  by  suit  in  equity  In  the  name 
of  the  people  when  the  land  has  been  forfeited  to 
the  state  at  tax-sale  for  two  years,  the  lien  of 
special  assessments  for  drainage  purposes  may  be 
foreclosed  by  such  suit. 

Following  Oauen  v.  Drainage  Dist.,  38  IT.  B. 
Rep.  638. 

Error  to  circuit  court,  Monroe  county. 

Wm.  Wlnkelmaanand  Joseph  W.Rlckert, 
for  plaintiffs  In  error.  E.  P.  Slate,  for  de- 
fendant in  error. 

Per  Curiam.  This  case  is,  in  all  respects, 
the  same  as  Oauen  v.  Drainage  Dist.,  131 
111.  446,  23  N.  £.  Bep.  6.18,  and  the  decision 
mast  therefore  be  the  same  here  tbat  was 
rendered   there.    For   the   reasons    there 


given  the  decree  below  is  reversed,  and  the 
cause  is  remanded  to  the  circuit  court, 
with  leave  to  the  complainant  tosoamend 
the  bill  as  to  make  it  conform  to  tbe  re- 
quirements of  section  253  of  tbe  revenue 
law,  as  held  in  that  case.  Beversed  and 
remanded. 


(137  III.  US) 

Supreme  Councti-  Catholic  Knights  or 
America  v.  Franke.s 

(Sv/preme  C<nurt  of  lUhutia.     March  81, 1891.) 
McTUAi.  Bbvbfit  Insdbanob— Chanob  of  Bekb- 

FIOIABT— IbTBBEST. 

1.  A  membership  certificate  provided  that  tbe 
member  might  change  the  beneficiary  opon  com- 
plyini;  with  the  laws  of  tbe  society,  and  recited 
that  it  was  a  contract  between  the  society  and 
the  member  alone.  At  that  time  the  constitution 
of  the  society  provided  that  a  change  could  be 
made  In  the  beneficiary  only  with  his  consent, 
but  this  provision  was  afterwards  repealed. 
Held,  that  the  member,  who  had  retained  posses- 
sion and  ownership  of  ilkeoertiflcate,  might,  after 
such  repeal,  change  the  beneflciaiy,  upon  oom- 
plyingwith  the  laws  of  the  society  then  in  force, 
without  the  beneficiary's  consent. 

2.  A  claim  lor  insurance  from  a  mutual  bene- 
fit society  bears  interest  from  the  time  of  notify- 
ing the  society  6t  tbe  member's  death,  and  de- 
manding the  insurance  money.  Following  Su- 
preme Iiodge  V.  Zahlke,  M  N.  B.  Rep.  789. 

Appeal  from  appellate  court,  fourth  dis- 
trict. 

Marshall  W.  We/r.for  appellant.  Tamer 
&  Holder,  for  appellee. 

Craig,  J.  This  was  an  action  brought 
by  Hdsalie  Franke  against  tbe  Supreme 
Council  Catholic  Knights  ol  America,  a 
corporation  organized  under  the  laws  of 
this  state  tor  the  purpose  of  providing 
benefits  for  the  widows,  orphans,  beirs, 
and  devisees  of  deceased  members.  Tbe 
declaration  contained  ouespecial  count  on 
a  benefit  certificate  upon  the  life  of  Joseph 
Franke,  a  member  of  branch  No.  125,  lo- 
cated at  Belleville,  III.,  on  which  the  de- 
fendant corporation  agreed  to  pay  to  the 
wife  of  Joseph  Franke,  Bosalie  Franke, 
the  beneficiary  designated  by  the  insured, 
upon  due  proof  Of  death,  thesum  of  $2,000. 
The  declaration  also  contained  the  com- 
mon counts.  There  is  no  controversy  be- 
tween the  parties  in  reference  to  the  facta. 
The  only  serious  questiim  in  dispute  is 
whether  Rosalie  Franke,  widow  of  Joseph 
Franke,  deceased,  is  the  proper  person  to 
recover  the  fund  due  from  the  defendant 
on  tbe  certificate.  Tbe  facts  in  tbe  caae 
maybe  brleflystated  tbus:  In  1882JoBepb 
Franke  applied  for  meuibershlp  in  the  or- 
der. In  his  application,  on  which  the  ben- 
efit certificate  was  based,  be  designated 
bis  "estate"  as  his  beneficiary;  and, in  an- 
swer to  question  No.  24,  he  stated  tbe  re- 
lationship of  beneficiary  to  bim  to  be 
"wife  and  children."  Thereupon  tbe  cer- 
tificate was  made  payable  to  "family  and 
estate."  The  certificate  provided  that  he 
should  bave  the  right  during  his  member- 
ship to  substitute  other  beneflciariM, 
should  he  desire  so  to  do,  "by  complying 
wl  th  the  la  ws  of  the  order. "  Section  7,  art. 
9,  of  the  constitution,  then  provided :    "A 
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member  may  at  any  time,  when  In  good 
standing,  with  tbe  consent  of  taia  bene- 
ficiary Indorsed  thereon,  surrender  his  ben- 
efit certlflnate,  which,  with  directions  to 
whom  a  new  certificate  shall  be  made  pay- 
able and  a  fee  of  fifty  cents,  shall  be  tor- 
warded  by  the  secretary  ol  his  branch,  un- 
der seal,  tn  the  supreme  secretary,  who 
shall  thereupon  cancel  the  old  certificate, 
and  cause  a  new  certificate  to  be  issued  to 
such  member,  payable  as  be  shall  have  di- 
rected. "  In  1885  thesection  of  theconstltu- 
tlon  was  amended  to  read  as  follows:  "A 
member  may  at  any  time,  when  in  good 
standing,  surrender  his  benefit  certificate, 
which,  with  directions  to  whom  a  new 
certificate  shall  be  made  payable,  and  a 
fee  oi  fifty  cents,  shall  be  forwarded  by  the 
secretary  of  his  branch,  under  seal,  to  tbe 
supreme  secretary,  who  shall  thereupon 
cancel  tbe  old  certificate,  and  cause  a  new 
certificate  to  be  issued  to  such  member, 
payable  as  he  shall  have  directed;  pro- 
vided, however,  that  tbe  proposition  of 
the  member  applying  for  such  change  shall 
first  be  submitted  at  a  regular  meeting  of 
bis  branch,  and  receive  the  approval  of  a 
two-thirds  vo  te  thereof. "  In  18S7,  Franke 
appllKd  to  have  a  change  made  in  his  bene- 
ficiaries. He  surrondered  his  certificate, 
and  had  another  issued  in  lien  thereof, 
payable  to  bis  wife,  Rosalie.  This  was 
done  without  the  consent  in  writing  of  the 
beneficiaries  named  in  the  first  certificate. 
In  1888,  Franke  died,  and  bis  wifa,  after 
makingproof  of  death,  brought  this  suit 
on  the  second  certificate,  to  recover  tbe 
amoant  named  therein. 

In  granting  tbe  last  certificate,  the  sec- 
tion of  the  constitution  as  amended  was 
fuiiy  complied  with,  both  by  Franke  and 
tbe  defendant  corporation ;  but  it  is  in- 
sisted by  the  defendant  that  a  change  of 
the  beneficiary  named  in  the  certificate 
could  only  legally  be  made  by  a  compli- 
ance with  the  constitution  of  the  order  In 
force  when  tbe  original  certificate  was  is- 
sued. The  order  had  the  power  to  amend 
its  constitution  at  anytime  it  might  think 
proper  in  regard  to  a  change  of  beneficiary, 
in  the  certificate,  or  in  any  other  respect 
consistent  with  the  purpose  for  which  it 
was  organised:  and  the  amendment  made 
in  1885,  by  Its  terms,  is  broad  enough  to 
embrace  a  certificate  Issued  before  as  well 
as  after  the  amendment;  and  unless  the 
beneficiaries  named  in  tbe  original  certifi- 
cate acquired  some  valid  Interest  therein, 
which  rould  not  be  abrogated  by  the  in- 
sured in  tbe  order,  it  seems  plain  that  the 
change  In  tbe  certificate  was  legally  made. 
Whether  tbe  beneficiaries  named  in  tbe 
first  certificate  acquired  any  vested  inter- 
eat  in  the  fond  to  be  paid  upon  tbe  death 
of  the  insured  must  be  determined  by  the 
terms  -and  conditions  of  the  contract  of 
insurance  entered  intq  between  tbe  order 
and  theinsured.  There  were  but  two  par- 
ties to  the  contract-.  Joseph  Franke  was 
one,  and  the  Supreme  Council  Catholic 
Knights  of  America  was  the  other,  or,  at 
least,  the  contract  of  insurance  was  made 
by  and  lietween  these  parties,  and  by 
them  alone.  That  there  might  be  no  mis- 
apprehension in  reference  to  whom  tbe 
contracting  parties  were,  tbe  certificate 
which  contained  tbe  contract  of  insurance 


contained  tbe  following  provision:  "And 
it  Is  expressly  understood  that  this  is  a 
contract  between  the  Supreme  Council 
Catholic  Knights  of  America  and  asisured 
alone,  and  not  a  contract  between  said 
council  and  the  beneficiaries  heroin  named. '' 
If  the  contract  of  insurance  wuh  one  be- 
tween the  assured  and  the  order  alone,  as 
Is  declared,  it  would  seem  to  follow  that 
the  two  contracting  parties  might  make 
such  change  thereinafter  tbe  contract  was 
executed  as  they  might  agree  upon.  No 
consideration  passed  from  the  beneficiary 
to  the  order  when  the  certificate  was  is- 
sued, nor  did  tbe  certificate  ever  pass  out 
of  the  possession  and  control  of  the  as- 
sured, and  we  perceive  no  ground  upon 
which  it  can  be  beld  that  the  beneficiary 
acquired  any  valid  Interest  in  the  certifi- 
cate. The  certificate  provided  in  express 
terms  that  the  assurea  should  have  the 
right  during  his  membership  to  substitute 
other  beneficiaries,  should  he  desire  to  do 
so,  by  complying  with  the  laws  of  the 
order.  What  laws  of  tbe  order  were  in- 
tended by  this  provision?  "We  think  there 
is  but  one  answer  that  can  be  given  to 
the  question ;  and  that  is,  tbe  laws  of  the 
order  In  force  at  the  time  tbe  assured  de- 
sired to  make  a  change  in  the  beneficiary. 
Tbe  clause  of  the  constitution  requiring 
consent  of  a  beneficiary,  it  tbe  assured  de- 
sired to  make  a  change,  was  no  doubt 
adopted  for  the  benefit  ot  the  order,  and 
not  lor  the'  protection  of  the  beneficiary, 
and  the  order  had  a  right  to  change  the 
rule  at  any  time  it  thought  proper  for  the 
best  interest  of  the  organization.  Here 
the  certificate,  which  was  the  contract  be- 
tween the  parties,  authorized  tbe  assured 
to  change  his  beneficiaries,  and  tbe  laws 
of  the  order  also  provided  that  a  change 
might  be  made,  and  we  think  it  is  plain 
that  the  assured,  so  long  us  he  beld  the 
possession  und  the  control  of  the  certifi- 
cate, bad  tbe  right  to  change  his  benefi- 
ciaries. Splawn  V.  Chew,  «0  Tex.  534; 
Byrne  V.  Casey,  (Tex.)  8  S.  W.  Rep.  38,— 
are  cases  in  point.  In  the  last  case  cited 
the  identical  question  presented  by  this 
record  arose,  and  it  was  expressly  held 
that  the  beneficiaries  acquired  no  vested 
Interest  in  tbe  fund  named  in  the  certifi- 
cate, and  the  assured  had  the  right  to 
change  the  beneficiary.  See,  also,  Bag- 
ley  V.  Grand  Lodge,  181  111.  498,  22  N.  E. 
Rep.  487 ;  Spla  wn  v.  Chew.  60  Tex.'  534.  Is- 
grigg  V.  Scbooley,  find.)  25  N.  E.  Rep.  151, 
is  also  a  case  in  point.  In  an  ordinary  in- 
surance policy,  where  one  person  insures 
hia  life  for  the  benefit  of  another,  and  tbe 
policy  contains  no  provision  for  a  change 
of  the  beneficiary,  ft  may  be  that  no  valid 
change  could  be  made  without  the  consent 
of  the  beneficiary ;  but  that  doctrine  has 
no  application  to  a  certificate  issued  by  a 
mutual  benefit  associatioo,  where,  as  here, 
the  contract  in  express  terms  authorizes 
a  change  ot  tbe  beneficiary  upon  the  ap- 
plication ot  tbe  assured. 

It  is  also  claimed  that  the  court  erred 
In  allowing  interest  on  thef 2,000 named  in 
the  certificate.  This  point  is  settled  by 
Supreme  Lodge  v.Zuhlke.  129  111.  298,  21  N. 
E.  Rep.  789,  where  we  held  that  interest 
might  be  recovered. .  See.  also,  Heissler  v. 
Stose,  (111.)  23  N.  E.  Rep.  347.  (not  yet  offi> 
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daily  reported.)  We  think  the  jadgment 
of  the  appellate  conrt  was  correct,  and  It 
will  be  aifirmed. 


(137  III.  76) 

HicKAM  et  aJ.  y.  Pboplr.i 
(Supreme  Court  of  IVAinota.    March  81,  1891.) 

MORDER — CHANOB  OP  VeNUE — GONTINDANCB— Evi- 

BENCE — Sentence. 

1.  Where  a  petition  for  chan^  of  venue  is 
made  on  the  ground  of  popular  pro}udioe,  created 
by  exaggerated  reports  of  the  homicide  published 
in  the  newspapers,  and  60  reputable  citizeijs  of 
the  county  malce  affidavit  denying  the  existence 
of  prejudice  against  the  defendant^  a  denial  of  the 
peUtion  Is  not  an  abuse  of  the  discretion  vested 
in  the  court  in  such  cases  by  Rev.  Bt  lU.  c.  146, 
122. 

2.  Defendant  moved  for  contiooance  on  the 
ground  of  the  absence  of  witnesses  by  whom  he 

'  expected  to  prove  that  the  deceased  had  made 
threats  against  him  Just  before  the  killing.  The 
judge  overruled  the  motion  on  the  {irosecution 
agreeing  to  admit  that  the  witnesses,  if  present, 
would  swear  as  alleged,  but  did  not  compel  the 
prosecution  to  admit  that  the  matters  they  would 
so  swear  to  were  true.  Held,  that  such  action 
was  not  an  abuse  of  the  discretion  vested  in  the 
court  as  to  the  nature  of  the  admission  to  be  re- 
quired by  Rev.  8t  111.  18S9,  c.  38,  §  428a. 

8.  Upon  trial  for  murder  it  is  not  error  to  ad- 
mit evidence  of  the  killing  of  another  person  in 
the  same  affray. 

4.  Where  no  specific  objection  to  any  of  the 
instructions  is  pointed  out  itwlll  be  presumed  on 
appeal  that  the  objections  to  the  instructions  have 
been  abandoned. 

5.  Rev.  St  ni.  o.  88,  %  142,  which  fixes  the 
punishment  for  murder  at  death  or  imprisonment 
for  life  or  for  a  term  not  loss  than  14  years,  war- 
rants a  sentence  of  imprisonment  for  99  years. 

Error  to  circuit  court,  .Tackson  comity. 

IndlctiUKut  lor  murder.  The  alfldavit 
for  cnntinuauce  referred  to  in  the  opinion 
stated  that  defendants  expected  to  prove 
by  UuRli  Furgeson  and  John  SMihIi  that 
the  deceased,  Robert  Kuox,  and  one 
Henry  Brown,  who  was  also  killed  at 
the  same  time,  had  a  conversation  just 
about  20  minutes  before  the  difhcnlty  in 
which  they  lost  their  lives.  In  which  Knox 
said  he  intended  taking  a  clDb  and  burst- 
ing Thomas  Hickam's  damned  head  for 
him:  that  said  Brown  told  said  Knox  to 
go  ahead  and  do  it,  he  would  be  right  by 
him  when  it  was  done;  and  that  said 
Knox  about  the  same  time,  and  Immedi- 
ately after  said  conversation,  tried  to  bor- 
row a  pistol  of  Henan  Henson ;  and  that 
tbey  expected  to  prove  by  I  ten  ry  Morris 
that  the  deceased,  Robert  Knox,  on  the 
morning  of  the  difficulty,  while  on  his  way 
to  the  1)1  ace  where  it  occurred,  threatened 
that  if  the  Hlckama  were  there  be  Intended 
to  clean  them  out. 

Yonngblood  &  liarr,  for  plaintiffs  In  er- 
ror. Geo.  Hunt,  A  tty.  Gen.,  for  the  Peo- 
ple. 

Craio,  J.  Thomas  and  John  Hickam, 
plaintiffs  in  error,  were  Indicted'  on  the 
17th  day  of  July.lSsO,  by  the  grand  Jury  of 
Jackson  county  for  the  murder  of  Robert 
Knox.  The  indictment  was  returned  to 
the  Angast  term,  1886,  of  the  Jackson 
county  circalt  conrt,  but  no  trial  was  had 
until    the   December   term  of  the  court, 

> Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Cbioagobar. 


when  the  defendants  were  tried  and  con- 
victed, and  sentenced  to  imprisonment  In 
the  penitentiary  for  99  years. 

At  the  term  of  court  at  which  the  cause 
was  tried  the  defendants  filed  a  petition 
for  a  change  of  venue  from  Jackson  coun- 
ty on  account  of  the  prejudice  of  theinhab- 
ItHnts  of  the  county  against  them.  The 
principal  ground  relied  upon  In  the  peti- 
tion to  establish  prejudice  is  that  certain 
newspapers  which  circulated  In  Jackson 
county  putdished  exaggerated  accounts 
of  the  diflieaity  which  resulted  In  the  mur- 
der, and  thus  the  minds  of  the  Inhabitants 
of  the  county  were  greatly  prejudiced 
against  them.  On  the  hearing  of  the  peti- 
tion the  state's  attorney  tiled  14  affidavits, 
signed  by  some  60  persons,  residents  of 
the  county,  denying  the  existence  of  prej- 
udice against  the  defendants..  The  court 
denied  the  petition  for  a  change  of  venue, 
and  the  decision  is  relied  upon  as  error. 
Section  22,  c.146.  Rev.  St.  1874,  p.  1095.  pro- 
vides, when  the  cause  for  the  change  of 
venue  is  the  pt'ejudice  of  the  inhabitants  of 
the  county  against  the  defendant,  his  pe- 
tition shall  set  forth  the  facts  on  which  hn 
finds  his  belief;  and  the  attorney  in  be- 
half uf  the  people  may  deny  the  facta 
stated  In  the  petition,  and  support  his 
denial  by  connter-aflldavlts,  and  the 
judge  may  grant  or  deny  the  petition,  as 
shall  appear  to  be  according  to  the  right 
of  the  case.  It  was  not  denied,  nor  was 
It  a  question  in  dispute,  that  certain  news- 
papers had  published  an  account  of  the 
difficulty  and  the  homicide  of  the  person 
alleged  to  have  been  murdered  by  the  de- 
fendants, but  It  was  set  up  In  the  pe  Itlon 
that  the  publication  of  these  articles  bad 
produced  prejudice  In  the  minds  of  the  in- 
habitants of  thecounty,  and  In  consequence 
of  such  prejudice  they  could  not  receive  a 
fair  and  impartial  trial.  In  the  affidavits 
filed  by  the  state's  attorney  no  attempt 
was  made  to  deny  the  publication  of  the 
articles  set  out  In  the  petition,  but  the  fact 
that  the  publication  of  the  articles  had 
prejudiced  the  inhabitants  of  the  county 
was  expressly  denied.  Tbns  the  existence 
ornon-exlstenceof  prejudlceof  the  inhabit- 
ants was  the  issue  made  and  presented  to 
the  court  for  determination,  and  it  was  to 
be  decided  according  to  the  right  of  thecase 
upon  the  petition  and  thedenial  filed  by  the 
state's  attorney,  supported  by  counter- 
affidavits.  We  have  carefully  examined 
the  petition  and  the  denial  supported  by 
affidavits,  and,  while  tbu  question  pre- 
sented to  the  court  may  not  be  entirely 
free  from  doubt,  we  are  not  prepared  to 
say.  In  view  of  all  the  facts,  that  the  de- 
cision denying  the  petition  was  errone- 
ous. In  support  of  the  state's  attorney's 
denial  affidavits  were  presented  from  lead- 
ing citizens,  residing  In  different  sections 
of  the  county,  all  denying  the  existence  of 
prejudice  of  the  inhabitants  of  the  county. 
If  a  prejudice  existed, and  was  well  spread 
in  the  county, It  Is  unreasonable  to  believe 
that  reliable  men  would  be  so  reckless  as 
to  come  forward  and  file  such  affidavits. 

After  the  court  denied  the  petition  for  a 
change  of  venue,  the  defendants  entered  a 
motion  for  a  continuance  on  account  of 
theabsence  of  certain  witnesses.  The  court 
held  the  affidavit  sufflclent,  but  allowed 
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the  state's  attorney  to  elect  whether  the 
cause  should  be  continued,  or  whether  be 
would  admit  that  the  absent  witnesses 
wonid  swear  to  the  facts  set  out  In  the 
affldavlt  If  pi-esent,  whereupon  the  state's 
attorney  adnittteil  thot  the  absent  wit- 
ness woDid  swear  to  the  facts  set  ont  In 
the  affldarlt  If  present,  and  the  court  de- 
nied the  motion  tor  a  continuance.  The 
ruling  of  the  court  on  the  motion  Is  relied 
upon  us  error.  In  1885  the  legislature 
pEK.svd  an  act,  which  provides  "that 
wbea  affidavit  Is  made  for  a  continuance 
•  •  •  In  a  criminal  case  on  the  ground 
of  the  absence  of  a  material  witness  the 
state's  attorney  or  the  defendant,  as  the 
case  may  be,  shall  not  be  required  to  ad- 
mit the  absolute  truth  of  the  matter  set 
up  In  the  affidavit  for  a  continuance,  but 
only  that  such  absent  witness.  If  present, 
would  testily  as  allep;ed  In  the  affidavit; 
and  if  It  Is  so  admitted  no  continuance 
shall  be  granted,  but  the  case  shall  go  to 
trial,  and  the  party  admitting  the  same 
shall  be  permitted  to  controvert  the  state- 
ments contained  In  such  affidavit  byother 
evidence,  or  to  Impeach  such  absent  wit- 
ness, the  same  as  it  he  had  testlQed  In 
person:  provided,  that  the  court  may, 
in  its  discretion,  require  the  opposite  par- 
ty to  admit  the  truth  absolutely  of  such 
affidavit,  when  from  the  nature  of  the  case 
he  may  be  of  opinion  that  the  ends  of  jus- 
tice require  it:  provided, further,  that  this 
act  shall  not  apply  toappllcations for  con- 
tinuance at  the  same  term  of  the  court  at 
which  the  indictment  Is  found  or  Informa- 
tion filed."  Rev.  St.  III.  1889,  c.38,  §  428a. 
Under  this  statute,  the'  application  being 
made  at  the  second  term.  It  was  a  matter 
resting  in  the  dlsci'etlon  of  the  court 
whether  the  state's  attorney  should  be  re- 
quired to  admit  absolutely  the  facts  set  up 
In  the  affidavit,  or  to  admit  only  that  the 
witnesses  would  testify  to  the  facts  set  up 
if  they  were  present;  and  after  a  cnrefnl 
examination  of  the  record  we  find  noth- 
ing showing  or  tending  to  show  that  the 
discretion  of  the  court  was  improperly  es- 
ercised. 

It  is  also  claimed  that  the  conrt  erred  in 
permitting  the  people  to  prove  tlie  killing 
of  Henry  Brown,  and  the  assault  npon 
Mathew  Rhodes.  The  charge  against  the 
defendants  was  the  murder  of  Knox,  bat 
Brown  was  killed,  and  Rhodes  was  as- 
saulted and  cut  with  a  knife.  In  the  same 
fracas:  and,  as  the  evidence  in  reference 
to  Brown  and  Rhodes  was  Inseiiarable 
from  the  evidence  In  relation  to  the  killing 
of  Knox,  it  was  admissible  as  a  part  of 
one  and  the  same  transaction. 

It  is  also  claimed  that  the  court  gave 
improper  instructions  for  the  people,  and 
refused  proper  instructions.  No  specific 
objection  has  been  pointed  out  to  any  one 
instruction  given  for  the  people,  nor  has 
our  attention  been  directed  to  any  one  re- 
fused instruction  which  should  have  been 
given.  As  counsel  has  failea  to  point  out 
an  error  of  the  conrt  in  the  instructions, 
we  must  presume  the  objection  to  the  rul- 
ing of  the  court  on  instructions  has  been 
abandoned. 

Objection  is  made  to  certain  remarks  of 
counsel  for  the  people  in  the  closing  argu- 
ment to  the  jury.    What  was  said  has  not 


been  preserved  by  bill -of  exceptions,  and 
hence  is  not  before  us  for  consideration. 

Objection  is  made  to  the  verdict,  which 
found  the  defendnnts  guilty,  and  fixed  the 
punishment  «t  99  years  in  the  peniten- 
tiary. The  period  here  fixed  may  seem 
greater  in  time  than  a  life  sentence,  but 
after  all  it  can  only  be  regarded  as  a  sen- 
tence for  life,  and,  as  such,  It  Is  warranted 
by  the  statute.  If.  however,  it  is  not  a  life 
sentence.lt  wasauthorUed  by  the  statute, 
which  reads  as  follows.  "Whoever  is 
guilty  of  murder  shall  suffer  the  punlxb- 
ment  of  death,  or  imprisonment  in  the 
penitentiary  for  his  natural  life,  or  for  a 
term  not  less  than  fourteen  years. "  Rev. 
St.  c.  88,  S  142.  Here  defendants  were 
found  guilty,  and  the  Imprisonment  was 
fixed  at  not  less  than  14  years.  Whether 
they  will  II  vu  the  term  out  we  cannot 
know.  The  guilt  of  the  defendants  was 
established  beyond  alldoubtor  cavil.  The 
murder  was  a  brutal  one,  unprovoked, 
and  deliberately  committed,  with  no  ex- 
tenuating circumstances.  There  is  there- 
tore  no  just  ground  for  complaint  In  re- 
gard to  the  verdict  of  the  Jury.  The  judg- 
ment will  be  affirmed. 

(134  in.  188) 


Bailey  et  a,l.  v.  Pabsrisob  et  aJ.'* 
(Supreme  Court  of  imruHs.    June  18,  1890.) 

FXINCIPAI.   ASD    AOBNT  —  ImPUBO    AUTHOWTT — 

Ratipication — Fatmbnt  bt  Chbck. 

1.  An  agent  who  has  possession  of  goods  be- 
longing to  his  principal,  wiUi  authority  to  sell, 
has  an  implied  autaority  to  teceive  paynient 
therefor. 

3.  A  principal  who  saes  for  the  price  of  goods 
sold  by  his  agent  thereby  ratifies  the  sale. 

8.  "Where,  on  delivery  of  a  check  in  payment 
for  goods  boaght,  a  receipt  is  given,  shomng  full 
payment,  such  check  Is  an  absolute  payment. 
Bailet,  J.,  dlsenting. 

Error  to  appellate  court,  first  district. 

Anaampstt  by  Joel  J.  Bailey  &  Co. 
against  C.  W..  &  E.  Pardrldge,  for  goods 
sold  to  defendants  for  plaintiffs  by  one 
Holmes,  a  salesman  for  plaintiffs.  De- 
fendants obtained  judgment,  which  was 
affirmed  by  the  appellate  court.  Plaintiffs 
bring  error. 

D.  UluckmaB,  {Flower,  Staltb  &  Mas- 
grave,  of  counsel,)  for  plaintiffs  In  error. 
Brandt  &  Uotrma.DD,  for  defendants  In  er- 
ror, 

Craig,  J.  The  question  presented  by 
this  record  is  one  not  entirely  iree  from 
difficulty.  As  to  the  main  features  of  the 
case  there  la  no  substantial  controversy  in 
regard  to  the  facts.  Holmes  had  posses- 
sion of  the  samples,  and  claimed  authoi-- 
ity  tosellandreceivethe  pay  therefor.  The 
defendants  purchased  the  samples,  paid 
Holmes  for  them  by  check,  payable  to 
.Toel  J.  Bailey  &  Co.  or  bearer,  and  he  de- 
livered the  goods.  So  far  as  appears,  de- 
fendants acted  in  perfect  good  faith,  rely- 
ing npon  the  representations  of  Holmes. 
We  think  it  may  be  stated  as  a  general 
rule  of  law  that  an  agent  who  has  the 
possession  of  goods  belonging  to  his  prin- 
cipal, with  authority  to  sell,  has  an  Im- 
plied authority  to  receive  paymept  for  the 

•Reported  by  Louis  Bolsot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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goods  sold.  Story,  Ag.  §  101;  Rice  ▼. 
Grotrmano,  66  Mo.  434;  Putnam  T.French, 
58  Vt.  404;  Lumley  v.  Corhctt,  18  Cal.  495; 
Capel  V.  Thornton,  8  Car.  &  P.  8.52.  In  the 
case  last  cited,  where  tfoods  had  been  sold 
and  delivei-ed  by  an  agent,  and  be  had  re- 
ceived the  pay,  it  Is  said :  "  There  is  no  evi- 
dence that  the  defendant  ever  gave  any 
order  to  the  plaintiffs.  Indeed,  it  is  proved 
that  the  defendant  only  dealt  with  Ella- 
worth,  who  is  admitted  by  the  notice  to 
be  the  agent  of  the  plalDtiffs;  and  if  he,  as 
their  agent,  had  authority  to  sell  goods, 
so  he  had  (in  the  absence  of  advice  to  the 
contrary)  an  implied  authority  to  receive 
the  proceeds  o(  such  sale.  The  plaintiffs 
cannot  avow  the  acta  of  their  agent  as 
to  one  part  ol  the  transaction  and  re- 
pudiate them  as  to  another  part. "  Had 
the  agent,  Holmes,  sold  the  defendants  a 
bill  of  goods,  and  taken  an  order  from 
them  for  a  shipment  of  the  goods  from  the 
bouse  in  Philadelphia,  it  is  clear  a  pay- 
ment to  the  agent  fur  goods  thus  bought 
would  not  have  been  binding  on  the  plain- 
tiffs, aark  y.  Smith,  88  111.  208.  But  this 
is  a  different  case.  Here  Holmes  was  jiot 
only  clothed  with  the  power  of  sale,  but 
be  had  the  possession  of  the  goods,  and 
was  able  to  pass  them  over  to  the  posses- 
sion of  the  purchaser  upon  making  sale 
and  receiving  payment.  But  it  may  be 
said  that  Holmes  was  not  empowered  by 
plaintiffs  to  sell  the  goods ;  that  he  mere- 
ly held  the  samples  as  a  means  to  solicit 
orders.  A  sufScient  answer  to  this  posi- 
tion is  that  the  acts  of  plaintiffs  since  the 
sale  may  be  regarded  as  a  ratification. 
Where  the  owner,  where  goods  have  been 
sold  without  authority,  sites  the  purchaser 
for  the  amount  of  the  contract  price  for 
which  the  goods  were  sold,  the  sale,  al- 
though unauthorized,  will  be  regarded  as 
ratified.  Story,  Ag.  §  269;  2  Ureenl.  Ev. 
§66.  Thelatter  authority  says:  "Thus,  U 
goods  are  sold  without  authority,  and  the 
owner  receives  the  price,  or  pursues  his 
remedy  for  It  by  action  at  law  against  the 
purchaser,  or  if  any  other  act  be  done  on 
behalf  of  another  who  afterwards  claims 
the  benefit  of  it,  this  is  a  ratification." 
See,  also,  Peters  v.  Balllstter.  3  Pick.  493. 
In  the  case  under  consideration,  as  soon 
as  plaintiffs  learned  of  the  sale  they  made 
out  a  bill  according  to  the  contract  price, 
presented  it  to  the  defendants,  and  de- 
manded payment  for  the  sroods.  '  This 
was  followed  by  the  present  action  of  us- 
sumpait  to  collect  the  amount  for  which 
the  goods  weresold.  If,  therefore.  Holmes 
made  the  sale  without  direct  authority, 
these  acts  of  the  plaintiffs,  after  full  knowl- 
edge of  the  sale,  may  be  treated  as  a  rati- 
fication of  the  sale  made  by  ilolmes.  The 
case  then  stands  In  this  position :  Holmes 
had  possession  of  the  goods,  claiming  the 
right  to  sell.  He  called  on  the  defendants, 
and  they  bought  the  goods.  He  delivered 
the  goods,  collected  the  pay,  and  gave  de- 
fendants a  receipt  acknowledging  full  pay- 
ment. Plaintiffs  first  deny  authority  to 
sell,  but  by  their  acts  concede  the  power 
of  sale,  but  th«)y  deny  authority  to  collect 


the  pay  for  the  goods.  This  they  cannot 
do.  The  power  of  sale,  or  the  sale  with- 
out authority,  subsequently  ratified,  car- 
ried with  it  the  implied  power  to  receive 
payment.  Had  the  sale  been  repudiated 
by  the  plaintiffs,  and  an  action  brought 
to  recover  the  goods,  a  different  question 
would  arise;  but  that  course  was  not  pur- 
sued. Kohn  V.  Washer,  64  Tex.  181,  has 
been  cited  as  an  authority  to  sustain 
plaintiffs'  position.  We  do  not  regard  the 
case  as  one  In  point.  What  was  said  by 
the  court  in  the  opinion  seems  to  sustain 
the  view  of  appellants,  but  upon  an  exam- 
ination of  the  case  it  will  be  found  that 
the  i-eal  point  decided  was  whether  an  in- 
struction informing  the  Jury  that,  if  a  sale 
ol  the  samples  was  embraced  within  the 
real  or  apparent  scope  of  the  agent's  au- 
thority, the  principal  would  be  bound  by 
the  sale,  was  authorised  by  the  evidence, 
and  the  court  held  that  it  was  not.  It  is 
also  insisted  that  the  evidence  is  not  suffi- 
cient to  establish  payment  of  the  goods. 
This  is  predicated  on  the  position  that  the 
giving  a  check  for  the  goods  was  not  a 
payment.  Where  a  check  is  given  for 
goods  purchased,  in  the  absence  of  an 
agreement  that  it  is  accepted  as  payment 
it  may  be  conceded,  as  held  in  Heartt  v. 
Rhodes,  66  111.  856,  and  Stevens  v.  Park,  73 
nil.  888.  that  the  check  is  but  a  condition- 
al payment.  But  in  this  case  we  think  it 
is  clear  from  the  evidence  introduced  by 
the  plaintiffs  that  if  a  check  was  given  for 
the  goods  it  was  accepted  as  absolute 
payment.  In  one  of  the  defendants'  let- 
ters, read  In  evidence  by  the  plaintiffs, 
they  say:  "Your  Mr.  Holmes  sold  us  the 
samples  for  cash.  He  delivered  ns  the 
goods,  and  got  our  check,  payable  to  Joel 
J.  Bailey  &  Co.  or  bearer.  We  had  bought 
a  sample  line  of  lisle  &  asst.  gloves  two 
weeks  previous  to  this  lot,  and  paid  him 
the  cash  for  same,  as  he  sold  them  to  us 
for  cash, — the  both  lots.  He  made  out  the 
bills,  and  we  have  receipts  for  same. "  If 
it  be  true  that  a  check  was  given,  as  inti- 
mated In  this  letter,  and  it  was  accepted 
as  payment,  and  a  receipt  griven,  showing 
full  payment,  nothing  more  was  required 
to  establish  prima  facia  payment.  2 
Murse.  Banks.  §  546.  In  another  letter  of 
later  date,  which  plaintiffs  read  In  evi- 
dence, will  be  found  the  following:  "The 
goods  referred  to  were  bought  •  •  • 
from  your  agent,  Mr.  Holmes,  who  had 
them  in  his  possession,  and  were  paid  for 
in  cash  on  delivery,  as  agreed  on  at  the 
time  of  purchase,  and  all  this  was  done  in 
perfect  good  faith. "  This  letter  was  suffi- 
cient to  establish  the  fact  that  cash  was 
paid  for  the  goods  on  delivery.  These  let- 
ters were  offered  in  evidence  by  the  plain- 
tiffs, and  they  were  bound  by  the  con- 
tents, and  under  either  the  fact  of  pay- 
ment may  be  regarded  as  established. 
The  Judgment  of  appellate  court  will  be 
affirmed. 

BiJUT,  X,  dissents. 

Rehearing  denied. ' 
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(US  m.  M8) 

Umon  MuT.  lavK  Ins.  Co.  t.  Kibohovf.* 

(Supreme  Court  of  lUinote.    Jane  IS,  1890.) 

KoBTOAoa — Right  ov  Rbdbmftion— Estofpil  bt 

DkBD — AUTHORITT  OT  AOBJi'T— :RlTi;iCATION. 

1.  Peading  a  suit  for  loreolosure,  the  defend- 
ants, who  were  not  personally  liable  for  the  mort- 
gage debt,  conveyed  the  land  to  the  mortgagee 
npon  consideration  of  his  agreeing  to  allow  them 
to  redeem  part  of  the  land  for  a  certain  sum,  and 
thereupon  a  decree  of  foreolosore  was  entered  to 
oat  ofl  subsequent  incumbrancers.  Held,  that  the 
mortgagees  were  entitled  to  redeem  according  to 
the  agreemont  regardless  of  the  decree  of  fore- 
closure. 

2.  Where  the  agreement  was  made  with  the 
agent  of  the  mortgagee  the  acceptance  of  the  deed 
from  defendants  by  the  mortgagee  was  a  ratiSoo- 
tion  of  the  comtraot. 

8.  The  grantor  of  a  deed  ia  not  estopped  from 
•bowing  by  parol  that  the  consideration  recited 
therein  was  not  the  real  consideration. 

Appeal  from  appellate  coart,  first  dis- 
trict. 

Bill  by'  Elizabeth  KlrchoO  against  the 
Union  Motual  Llle  Insurance  Company. 
The  circuit  court  dismissed  the  bill  for 
want  of  equity.  The  appellate  court  re- 
versed the  decree,  and  defendant  appeals. 

OrosBcup  A  Wean,  (P.  S.  Grossoup,  of 
counsel, Itor  appellant.  W.8.Harbertatxd 
Geo.  JR.  D&ley,  for  appellee. 

Ciuio,  J.  This  was  a  bill  in  eqnlty, 
brought  by  Elizabeth  KlrcholT  on  the  12th 
day  of  June,  1882,  against  the  Union  Mat- 
nal  Life  Insurance  Company,  to  redeem 
lots  2  and  4,  block  21,  In  Canal  Trustees' 
snbdl vision  of  a  certain  quarter  section 
of  land  iu  Cook  county,  to  which  the  com- 
pany acquired  title  under  aqultclalm  deed 
from  complainant  and  her  husband,  and 
imder  certain  foreclosure  proceedings  in 
which  she,  her  husband,  and  others  were 
dtfendauts.  The  record  is  quite  volaml- 
nona,  bat  the  facts,  briefly  stated,  aresub- 
atantlally  as  follows:  On  the  8th  day  of 
May,  1871,  Julias  Klrchoff,  complainant's 
husband,  borrowed  of  the  Insurance  com- 

gany  $60,000,  and  to  secure  the  payment 
e  and  Elizabeth  Klrchoff  and  hermother, 
Angela  Dlversey,  executed  their  joint  note. 
Kircbott  and  wife  executed  a  deed  of 
trust  on  all  real  estate  they  owned,  in- 
cluding the  two  lots,— their  homestead. 
Mrs.  Dlversey  also  executed  a  deed  of 
trust  on  lands  owned  by  trer  to  secure  the 
loan.  In  1877,  default  having  been  made 
In  the  pal!yment  of  the  money,  negotiations 
were  commenced  with  a  view  of  a  re- 
newal of  the  loan  on  long  time  at  a  re- 
duced rate  of  Interest.  These  negotia- 
tions did  not  prove  successful,  and  an  ef- 
fort was  then  made  for  a  settlement  by 
having  the  mortgagors  surrender  all  or 
most  of  the  property  in  payment  of  the 
debt.  In  the  mean  time  Judgment  was 
rendered  against  Mrs.  Dlversey  on  the 
note  by  confession,  and  In  July,  1878,  bills 
were  instituted  In  the  circuit  court  of  the 
United  States  to  foreclose  the  two  trust- 
deeds.  In  the  trust-deed  executed  by  Mrs. 
Dlversey  a  part  of  the  premises  belonging 
to  her  was  incorrectly  described,  and  In 
the  bill  to  foreclose  the  company  sought 
to  correct  the  error.    Mrs.  Dlversey  put  In 

'Beported  by  loula  Boisot^  Jr.,  Bsi^.,  of  the 
Chicago  bar. 


an  answer,  denying  any  mistake  In  th« 
description,  and  set  op  other  mattem  of 
defense.  On  January  1,- 1879,  Kendall, 
the  attorney  of  the  Insurance  company  in 
Chicago,  wrote  the  company  that  in  his 
opinion  an  offer  to  Mrs.  Dlversey  to  let 
her  retain  40  acres  of  the  land  would  in- 
duce her  to  give  the  company  a  deed  of 
the  balance  of  the  property ;  that  Klrchoff 
would  surrender  all  his  property,  and 
make  an  arrangement  to  buy  bock  his 
homestead  at  a  liberal  price;  but  "I  do 
not  dare  to  settle  with  him  without  set* 
tling  the  whole  case,  as  Mrs.  Diversey's 
matters  may  be  complicated  by  any  set- 
tlement with  Kirchotr. "  To  this  the  com- 
pany replied:  "Itsettlement  can  be  made 
of  all  complications  with  quitclaims  from 
ail  parties  we  will  consent  to  let  her  keep 
40  acres."  A  short  time  after  this— uboat 
the  9th  day  of  June,  1879— a  settlement 
was  made,  and  in  September,  1879,  Mrs. 
Dlversey  conveyed  to  the  company  all  the 
land  named  in  the  trust-deed  which  she 
owned,  except  the  40  acres,  and  that  was 
released  to  her.  At  the  same  time,  com- 
plainant and  her  husband,  by  quitclaim 
deed,  conveyed  to  the  company  all  the 
land  named  In  the  trust-deed  they  had  ex- 
ecuted to  the  company.  Thus  farthers 
seems  to  be  no  substantial  dispute  be- 
tween the  parties,  but  in  reference  to  what 
arrangement  was  made  between  the  com- 
plainant and  the  insurance  company  un- 
der which  she  quitclaimed  all  the  property 
described  In  the  deed  of  trust  to  the  com-* 
pany,  and  allowed  a  subsequent  decree  of 
foreclosure  to  be  entered,  the  parties  do 
not  agree.  The  complainant  Insists  that 
during  the  preceding  negotiations  it  was 
agreed  in  consideration  of  b'er  quitclaim 
deed  the  appellant  would  reconvey  to  her 
two  lots  heretofore  described,  one  of  which 
was  then  occupied  as  her  bomestaed,  the 
other  comaring  upon  it;  that  tbe  price  at 
which  the  reconveyance  should  take  place 
was  their  valuation  at  a  previous  ap- 
praisement by  James  H.  Bees,  namely, 
97,600  and  $2,500  respectively;  and  that 
complainant  was  to  execute  in  payment 
therefor  her  notes  for  $10,000,  extending 
over  a  period  of  10  years,  bearing  Interest 
at  6  per  cent.,  and  secured  by  a  mortgage 
npon  the  two  lots.  The  Insurance  com- 
pany, on  the  contrary,  contends  that  no 
such  agreement  was  ever  concluded ;  and 
that,  if  it  was,  complainant  Is  not,  under 
all  the  facts,  entitled  either  to  redemption 
or  a  decree  for  specific  performance.  Dur- 
ing the  time  the  negotiations  were  In  prog, 
ress  which  resulted  In  the  settlement  un- 
der consideration  Edwin  A.  Warfleld  was 
the  financial  agent  of  the  Union  Mutual  Life 
Insurance  Company  at  Chicago,  and  Rob- 
ert B.  Kendall  was  tbe  attorney  of  the 
company,  in  charge  of  its  business.  After 
tbe  settlement  bad  been  concluded  It 
turned  out  that  certain  incumbrances  ex- 
isted against  some  of  the  property  which 
were  subsequent  to  tbe  trust-deed,  but 
which  would  take  priority  to  tbe  quitclaim 
deed  executed  by  complainant  and  her 
husband.  It  therefore  became  necessary, 
in  order  to  obtain  a  perfect  title,  to  go  on 
with  the  foreclosure  proceedings,  which 
was  done.  A  decree  was  rendered;  tbe 
property  was  sold,  and  upon  the  expiim- 
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tiOD  of  the  time  of  redemption  a  master's, 
deed  was  ezecated. 

In  order  to  eBtablleb  an  agreement  un- 
der which  the  complainant  was  (entitled 
to  redeem,  reliance  is  placed  miiiuly  upon 
the  evidence  uf  three  witnesses, — Julius 
Kirchotr,  Edwin  Warfleld,  and  Robert  B. 
Kendall.  The  first-named  witness  testi- 
fied that  he  had  authority  from  his  wife 
to  settle  the  matter  for  her,  and  In  all  he 
dla  he  acted  as  her  agent;  that  the  com- 
pany filed  a  bill  to  fureclnse  the  mort- 
gage In  July,  1878.  He  further  testified: 
"About  the  time  the  bill  was  filed  to  fore- 
close the  trust-deed  I  made  a  contract 
with  the  defendant  looking  towards  a 
settlement.  They  wanted  a  quitclaim  on 
the  consideration  of  the  two  lota  known 
as  the  '  Homestead,'  and  we  gave  a  quit- 
claim deed  in  1879,  we  agreeing  to  pay  them 
lor  the  homestead  whatever  the  appraisal 
should  be.  The  corner  lot  was  appraised 
at  f7, 500,  and  the  other  at  f 2,500.— total, 
f  10,000;  to  be  paid  in  ten  years,— 91,000  a 
year.  They  agreed  to  It,  and  we  gave 
them  a  quitclaim  deed.  Some  time  alter 
that  they  tried  to  foreclose.  I  asked  Mr. 
Warfleld  what  they  meant.  He  said:  'It 
is  exactly  the  same  as  we  made  the  con- 
tract, and  is  all  right.  It  is  bettertohave 
it  foreclosed,  to  keep  the  mortgage  safe 
for  OS.'  I  Haw  Mr.  Kendall,  the  lawyer  of 
the  company.  He  said  there  were  some 
jndgments  against  that  property,  and 
to  make  it  safer  they  hud  to  foreclose ; 
and  that  I  need  not  be  afraid ;  it  would 
be  all  right.  They  told  me  they  made  out 
the  deeds  and  Heut  them  to  their  main 
ofilce.  When  they  came  back  during  that 
year,  they  were  to  be  delivered  to  us  on 
payment  of  fl.OOO.  It  took  some  time,  on 
account  of  the  foreclosure.  It  was  at  six 
per  cent,  interest.  Mr.  Warfleld  first  saw 
me  in  relation  to  getting  a  qnitclaim  be- 
fore the  foreclosure  proceedings  were  com- 
menced. We  were  to  relinquish  every- 
thing except  the  homestead,— give  them  a 
quitclaim  and  keep  the  homestead, — the 
two  lots.  We  were  to  give  a  quitclaim 
deed  to  everything,  including  the  home- 
stead lots,  and  redeem  the  homestead  at 
the  appraised  value, — $7,500  for  one  lot, 
and  f 2,500  for  the  other.  They  were  to 
make  a  deed  ont,  and  send  it  to  the  com- 
pany, and  upon  its  return  deliver  it  to  us 
at  any  time  during  the  year;  and  .we  were 
to  pay  $1,000,  and  f  1,000  a  year  thereafter 
until  f  10,000  was  paid,  with  six  percent, 
interest.  I  agreed  with  the  company's 
agent  that  Mr.  Rees  should  make  the  ap- 
praisal. Warfleld,  Kendall,  and  myself 
went  with  him.  He  appraised  the  corner 
lot  at  $7,.500,  and  the  other  at  $2,500;  to- 
tal, $10,000.  The  terms  of  payment  were 
ten  years'  time,— $1,000  the  first  year,  or 
upon  the  delivery  of  the  deed,  whenever 
the  deed  was  ready,  and  $1,000  each  year 
thereafter,  until  $10,000  had  been  paid, 
with  six  per  cent,  interest."  Warfleld  tes- 
tifled :  "  There  was  an  interview  at  which 
a  proposition  was  made  for  the  Kirchoffs 
to  make  and  deliver  a  quitclaim  deed  to 
the  company,  covering  all  the  property 
embraced  in  the  trust-deed ;  the  company 
to  reconvey  to  the  Kirchoffs  their  home- 
stead. I  believethe  proposition  embraced 
the  lot  cornering  on  the  homestead.    The 


conveyance  to  be  made  at  an  appraised 
value  to  be  placed  on  the  property  by 
James  H.  Rees.  The  appraisement  was 
made.  The  terms,  as  I  now  remember 
them,  were  $1,000  cash  on  delivery  of  the 
deed  from  the  company,  and  $1,000  a  year 
until  the  property  was  paid  lor,  together 
with  Interest  nt  6  per  cent,  on  deferred 
payments.  Subsequently  Mr.  KIrchotI 
came  with  a  carriage,  and  took  Mr.  Rees, 
Mr.  Kendall,  and  myself  to  look  at  the 
property,  for  the  purpose  of  making  the 
valuation.  As  near  as  I  can  remember, 
the  price  fixed  was  $7,500  for  the  home- 
stead, and  $2,500  for  the  Pine-Street  lot,— 
making  $10,000."  The  witness  also  testi- 
fied tiiat  the  proposition  came  from  the 
president,  vice-president,  or  chairman  of 
the  finance  comm4ttee,  wlille  some  one  ot 
them  was  in  Chicago.  He  thought  Mr. 
De  Witt,  president  of  the  company,  made 
It.  The  witness  also  testified:  "Personal- 
ly, as  agent  of  the  company,  I  did  not 
make  the  agreement  heretofore  testified 
to.  What  I  did  was  to  submit  to  the 
Kirchoffs  proi)ositionB  coming  from  the 
company."  Kendall  testified  that  he 
commenced  the  foreclosure  suit  in  July, 
1S78.  There  had  been  negotiations  be- 
fore that  in  regard  to  a  settlement. 
Kirchoff  then  made  some  arrangement 
through  Warfleld,  the  financial  agent  of 
the  company,  to  redeem  his  homestead. 
The  witness  further  tt<itlfled:  "I  under- 
stood it  was  agreed  that  Kirchotf  could 
redeem  or  repurchase  from  the  company 
at  a  price  to  be  fixed  by  appraisers,  to  be 
selected  by  the  Kirchoffs  and  the  company. 
These  negotiations  were  not  conducted 
by  me.  I  was  only  advised  of  them  as 
they  were  going  on  by  Mr  Warfleld.  and 
by  conversations  with  Kirclioff.  James 
H.  Rees  was  agreed  upon  as  the  apprais- 
er, and  Mr.  Warfleld,  Mr.  Kirchoff,  and 
myself  went  with  him  one  day.  and  visit- 
ed all  the  city  property.  My  recollection 
is  that  the  price  he  placed  on  the  home- 
stead lots  was  $7,000  for  one,  and  $2,500 
for  the  other.  Kirchofl  said  he  would 
undertake  to  pay  that  if  the  company 
would  make  him  a  title  to  it,  and  release 
him  from  further  liability  on  his  note  and 
trust-de<>d.  There  was  a  general  under- 
standing that  be  could  buy  the  property 
back  on  those  terms;  the  whole  amount 
to  be  divided  into  ten  equal  yearly  pay- 
ments, a  t  six  or  four  per  cent,  interest, — I 
don't  remember  which." 

We  hare  not  set  out  all  that  the  three 
witnesses  testified  to,  as  their  evidence  is 
quite  voluminous.  We  have,  however, 
given  the  main  features  of  their  evidence 
relating  to  the  making  of  the  agreement 
relied  npon.  If  these  witnesses  are  not 
mistaken,  it  Is  apparent  that  Kirchotf,  as 
agent  for  the  complainant,  mode  aeon- 
tract  with  Warfleld,  the  flnanclal  agent  of 
the  Union  Mutual  Life  Insurance  Compa- 
ny, that  be  and  his  wife  should  convey  to 
the  company  by  quitclaim  deed  all  of  the 
property  embraced  in  their  deed  of  trust, 
and  that  complainant  was  to  redeem  or 
receive  a  reconveyance  of  the  two  lots 
known  as  the  •"Homestead  Property,"  for 
which  she  was  to  pay  the  company  the 
amount  at  which  the  lots  should  be  ap- 
praised by  James  H.  Rees,  payable  $1,000 
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cash  down,  and  f  1,000  annually,  at  6  per 
rent,  interest.  The  contract,  as  detailed 
by  KlrchofT,  is  plain  and  deilnlte.  It  con- 
tains nothing  uncertain  or  amblKuoue. 
He  says  it  was  made  In  1878,  soon  after 
the  fllinK  of  the  bill.  We  have  no  doubt, 
when  all  the  evidence  la  considered,  that 
he  Is  correct  on  this  point, — that  is,  the 
temiB  of  the  contract  as  to  the  property 
embraced  in  the  deed  of  trust  he  had  exe- 
cuted were  then  agreed  upon  and  under- 
stood between  him  and  VVarfield;  l)ut  the 
contract  was  not  fully  consummated  un- 
til an  agreement  was  reuched  with  Mrs. 
Diversey  as  to  the  property  embraced  in 
the  deed  of  trust  she  had  executed.  The 
object  seems  to  ha  ve  been  to  not  close  up 
any  contract  with  Kirchoff  until  a  con- 
tract was  made  with  Mrs.  Diversey.  This 
seems  apparent  from  the  fact  that  Kir- 
cholT  and  wife  executed  and  delivered  their 
deed  to  the  company  on  the  same  day  Mrs. 
Diversey  delivered  her  deed.  It  may  be 
that  all  of  tbe  evidence  of  Kirchoff  is  not 
entirely  consistent  and  harmonious,  hut 
bis  evidence  as  to  tbe  terms  and  conditions 
of  tbe  contract  is  not  only  harmonious, 
but  is  consistent  with  what  was  done, 
looking  In  tbe  cirection  of  a  consumma- 
tion of  the  contract.  The  lands  were  ap- 
praised, as  agreed,  by  tbe  person  named 
in  the  agreement.  Tbe  complainant  exe- 
cuted and  delivered  the  deed  to  the  com- 
pany, as  provided  in  the  contract.  The 
foreclosnre  proceedings  were  suffered  to 
go  on  without  any  objection  from  the 
Kirchofts.  no  defense  being  made  by  them. 
The  company  accepted  the  deed  of  theKlr- 
choffs  under  which  they  parted  with  all 
right  of  redemption  In  and  to  the  lands 
described  therein,  and  it  no  where  appears 
that  any  consideration  existed  for  that 
conveyance  except  the  agreement  relied 
upon  here  to  redeem  the  two  lots  upon 
payment  of  a  stipulated  sum.  Why 
should  theKlrchoffs  part  with  their  rights 
of  redemption  unless  something  was  to  be 
secured  in  return.  But  it  is  said  WurSeld's 
and  Kendall's  evidence,  so  far  as  it  tends 
to  establish  a  contract.  Is  contradicted 
by  their  letters  and  acts  after  the  alleged 
contract  was  claimed  to  have  been  made. 
Kendall,  the  attorney,  took  no'  part  in 
making  the  contract;  but,  as  be  testified, 
understood  from  the  financial  agent  of 
the  company  and  from  Kirchoff  that  an 
agreement  bad  been  made.  He  knew 
what  it  was.  Warfield  testified  that  per- 
sonally as  agent  he  did  not  make  a  con- 
tract; but  he  says  he  had  propositions 
from  the  company,  which  vrere  submitted 
and  accepted.  He  gives  the  terms  of  the 
contract  substantially  as  given  by  Kir- 
choff. Now,  If  it  be  true  that  in  the  letters 
and  correspondence  of  the  financial  agent 
and  attorney  with  the  company  maj'  be 
found  statements  not  entirely  in  harmony 
with  their  evidence,  such  facts  could  not 
invalidate  the  contract  after  it  was  made 
as  disclosed  by  the  evidence  of  Warfield 
and  KircboB.  Such  facts  may  somewhat 
weaken  their  evidence,  but  that  is  all.  As 
has  been  seen,  Warfield  was  acting  as 
financial  agent  of  the  company.  He  was 
iotruHted  with  tbe  management  of  tbe 
company's  loans  and  BecurlMesnnd  real 
estate  in  Ctaicugo,  and,  when  acting  within 


the  scope  of  the  apparent  power,  the  com- 
pany will  be  bound  by  his  acts.  Insurance 
Co.  v.  White.  106  111.  67.  But,  aside  from 
this,  it  Is  apparent  from  the  letters  of  the 
company  that  Warfield  bad  authority  to 
make  tbe  contract  relied  upon.  In  Janu- 
ai-y,  1879,  Kendall  wrote  the  company 
that  he  would  have  no  difficulty  in  settling 
with  Kirchoff;  but  that  he  dare  not  settle 
with  him  without  settling  the  whole  case. 
In  reply  to  this.  Sharp,  the  vice-presideut, 
wrote  Kendall  to  confer  with  Warfield  in 
regard  to  a  settlement,  saying  that  the 
company  would  undoubtedly  be  satisfied 
with  any  plan  which  should  have  their 
united  indorsement.  While  this  was  after 
the  alleged  agreement  was  made,  it 
shows  the  authority  with  wlilch  the  agent 
was  clothed.  But,  independent  of  this, 
tbe  company  could  not  accept  and  hold 
the  deed  executed  by  tbe  Kirc-boBs  under 
the  agreement  made  with  the  agent,  and 
at  the  same  time  repudiate  the  agreement. 
The  acceptance  of  the  deed  will  be  regard- 
ed as  a  ratification  of  the  agreement  made 
by  tbe  agent  under  which  it  was  executed. 
Railroad  Co.  v.  Elliott,  76  111.  67,  Bweil, 
Evans  Ag.  65. 

But  it  is  said  no  redemption  can  be  al- 
lowed except  of  the  whole  premises,  and 
upon  tbe  payment  of  the  whole  debt  in 
money.  Where  a  tract  of  land  has  been 
sold  for  a  specified  amount  of  money  in 
payment  of  a  mortgage,  and  the  mort- 
gagor makes  application  to  redeem,  in 
the  absence  of  a  contract  betweeh  mort- 
gagor and  mortgagee  t6  tbe  contrary 
the  mortgagor  would  be  required  to  re- 
deem the  entire  tract  sold,  and  pay  the 
wliole  of  the  mortgage  indebtedness. 
2  Jones,  Mortg.  §§  1070-1072.  But  the  doc- 
trine has  no  application  whatever  to  a 
case  where  the  mortgagor  and  mortgagee 
have  entered  into  an  agreement  under 
which  a  redemption  may  be  made.  The 
mortgagee  may  by  contract  extend  the 
period  allowed  by  law  for  redemption, 
and  a  court  of  equity  will  enfon^e  such  an 
agreement,  (Schoonhoven  v.  Pratt,  25  111. 
4.57;  Pensoneau  V.  PuUlani,  47  111.58;)  and 
we  perceive  no  reason  why  the  mortgagee 
may  not  accept  money  or  land  in  satisfac- 
tion of  a  part  of  the  mortgage  debt,  and 
enter  into  a  valid  agreement  to  grive  the 
mortgagor  an  extension  of  time  to  pay  a 
specified  sum  of  money  to  redeem  a  part 
of  the  premises.  No  reason  is  perceived 
why  an  agreement  to  apportion  the  mort- 
gage debt  may  not  be  made  and  enforced 
as  made.  Dexter  v.  Arnold,  1  Sum.  109; 
Howard  v.  (jresham,27  Ga.347.  Danforth 
V.  Smith,  23  Vt.247;  Insurance  Co.  v.  Gor- 
don, 121  III.  366, 12  N.  £.  Bep.  747. 

The  quitclaim  deed  from  the  Kirchoffa 
to  the  company,  dated  September  4, 1879, 
contains  the  following  clause:  "This  con- 
veyance is  given  and  accepted  in  satisfac- 
tion of  certain  indebtedness  of  the  said 
Julius  Kirchoff  and  Elizabeth  Kirchoff,  se- 
cured by  a  trust-deed  on  said  premises 
given  by  tbe  said  Julius  Kirchoff  and  Elis- 
abeth Kirchoff, his  wife,  and  Angela  Diver- 
sey, to  Levi  D.  Boone,  trustee,  dated  the 
8tb  day  of  May,  in  the  year  1871."  And  it 
is  claimed  that  thecoraplalnant  is  estopped 
by  this  clause  in  the  deed  Irom  setting 
up  the  agreement  to  redeem.    The  consld* 
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eration  named  in  a  deed  has  never  been 
regarded  aa  conclusive  on  the  parties  to 
the  InstruTDent.  Parol  evidence  is  not  ad- 
missible to  vary  or  contradict  the  terms 
o(  a  deed  or  other  written  contract,  yet 
such  evidence  may  be  Introduced  to  show 
the  true  consideration  of  a  deed,  although 
it  may  be  different  from  that  named  in  the 
instrument.  Booth  v.  Hynes,  54  III.  868; 
Primm  v.  L«gK,  67  111.  500.  The  clause  re- 
ferred to  is  a  mere  recitation  that  the  con- 
sideration for  the  deed  was  a  certain  thing, 
which  could  not  be  conclusive;  and.  If  not 
conclusive,  it  could  not  work  an  estoppel. 

It  is  also  claimed  that  complainant's 
failure  to  assert  the  alleged  agi-eement  in 
the  foreclosure  proceedings  is  a  bar  to  its 
assertion  here  that  the  proceedings  in  the 
foreclosure  are  conclusive.  We  are  unable 
to  concur  in  this  position.  It  was  a  part 
of  the  arrangement  under  which  the  com- 
plainant was  to  obtain  the  two  lots  in 
controversy  that  a  decree  of  foreclosure 
should  be  entered,  and  that  the  premises 
Ahould  be  sold  under  such  decree.  The  de- 
cree was  rendered,  and  the  sale  made  by 
consent,  for  the  purpose  of  clearing  the 
difierent  tracts  of  land  mentioned  in  the 
qoltclaim  deed  from  certain  incumbrances. 
The  decree  was  not  adverse  to  the  Interest 
of  complainant,  but  in  harmony  with  her 
Interest.  She  is  not  attacking  the  decree, 
bat  claiming  the  enforcement  of  an  agree- 
ment under  which  it  was  rendered,  and, in 
oor  jadgment,  there  is  no  ground  for  hold- 
ingthattberlghtsof  complainant  were  cut 
off  or  in  any  manner  impaired  by  the  de- 
cree. 

As  has  been  said  before,  this  record  is 
quite  volnminons,  and  there  is  much  that 
has  not  been  referred  to,  aa  a  reference  to 
everything  contained  in  the  record  wonld 
extend  this  opinion  to  an  unusual  length. 
We  have  said  nothing  in  reference  to  the 
argument  thatthls  is  a  bill  forspeciflc  per- 
formance, and  hence  falling  within  the 
statute  of  frauds,  as  we  have  not  regarded 
it  a  bill  of  that  character.  The  substance 
of  the  agreement  was  that  complainant 
was  to  have  the  two  lots  in  question, not- 
withstanding her  deed  of  September,  1879, 
and  notwithstanding  the  d(>cree  of  fore- 
closure and  sale  thereunder,  npon  the  pay- 
ment of  f  l.OOu  and  the  execution  of  her 
notes,  secured  by  a  mortgage  on  the  prem- 
ises, for  the  balance,  payable  f  1,000  each 
year  for  nine  years,  with  6  per  cent.  Inter- 
est. The  witnesses,  in  speaking  of  the 
agreement,  some  of  them  speak  of  it  as 
one  to  redeem,  while  others  speak  of  it  as 
one  to  repurchase.  Kirchoftsays  it  was  to 
get  the  homestead  back.  Warfleld  aaid 
that  the  Kirchoffs  were  to  be  allowed  to 
buy  back  their  homestead.  Kendall,  in 
his  evidence,  says  they  were  to  be  allowed 
to  redeem  or  repurchase.  But  this  is  im- 
material. The  form  of  the  transaction  in 
a  court  of  equity  is  not  to  be  regarded. 
The  Kirchoffs  conveyed  away  their  right 
of  redemption  to  a  number  of  tracts  of 
land,  and  in  consideration  they  were  to 
have  the  two  lots,  free  and  clear  from  the 
deed  of  trust,  upon  payment  of  a  certain 
sum  of  money.  The  deed  conveying  the 
right  of  redemption  was  accepted  by  the 
company,  and  it  has  been  retained  by  it; 
and  equity  demands  that  Itshould  comply 


with  the  contract  under  which  the  deed 
was  received.  It  is  claimed  in  the  argu- 
ment the  release  of  complainant  and  her 
husband  from  personal  liability  on  the  In- 
debtedness formed  the  consideration  for 
the  quitclaim  deed  they  executed  to  tho 
company.  A  letter  written  by  Kendall 
September  18, 1877,  to  the  company  would 
seem  to  be  acomplete  ans^ver  to  this  posi- 
tion. In  that  letter  he  informed  the  com- 
pany that  there  was  no  personal  liability 
existing  against  either;  that  Kirchoff  had 
been  through  bankruptcy,  and  hence  was 
not  personally  liable  for  the  debt;  and 
that  Mra.  KIrch<iff,  having  signed  the  note 
prior  to  the  act  of  1874,  relating  to  con- 
tracts of  married  women,  was  under  the 
disability  of  coverture,  and  could  not  be 
held  personally  liable.  From  this  state- 
ment it  appears  that  the  company  knew 
long  before  the  quitclaim  deed  was  exe- 
cuted that  the  Kirchoffs  were  not  person- 
ally liable  for  the  debt,  and,  knowing  that 
fact,  It  is  not  at  all  likely  that  a  supposed 
release  from  a  liability  that  had  no  exist- 
ence formed  a  part  of  the  consideration 
for  the  deed.  We  think  the  Judgment  of 
the  appellate  court  wtuj  right,  and  it  will 
be  affirmed. 

B«hearing  denied. 


(48  Ohio  St.  «6) 

Covert  v.  Rhodes. 

(Supreme  Court  of  Ohio.    Jan.  13,  1891.) 

ASSIONHENT  roK  Bbnbfit  OF  Cbkoitors  —  Cbece 
NOT   FKBSBXTBO  —  K<)UITABLB    ASSIGNItBNT    OF 

Fund. 
1.  A  bank  check  or  draft  for  a  part  of  the 
sum  due  the  drawer  does  not,  before  acceptanoo 
by  the  drawee,  constitute  an  equitable  assign- 
ment of  the  amount  for  which  it  is  drawn. 

a.  When,  after  the  drawing  of  such  check  or 
draft,  the  drawer  malies  an  assignment  of  all  his 
property  for  the  benefit  of  creditors,  and  notice 
of  the  assignment  is  received  by  the  drawee  be- 
fore the  check  or  draft  is  presented  for  accept- 
ance or  payment,  the  title  to  the  whole  amount 
standing  to  the  credit  of  the  drawer  at  the  time 
of  the  assignment  passes  to  the  assigneti  for  the 
equal  benefit  of  all  the  creditors.  The  holder  of 
the  check  or  draft  is  not  entitled  to  priority  over 
the  other  creditors. 

(SyUabvs  by  the  Coiut.) 

Error  to  circuit  court,  Cuyahoga  county. 

A.  J.  MarviB,  for  plaintiff  in  error. 
Boyntott,  HaleJtHorr,  for  defendant  in 
error. 

Williams,  J.  The  original  action  wan 
brought  in  the  court  of  common  pleas  of 
Cuyahoga  county,  by  John  A.  Covert 
against  J.  H.  Rhodes  as  assignee  lor  the 
benefit  of  creditors  of  Crumb  &  Basllng- 
ton.  The  substantial  averments  of  the 
petition  are  that  Crumb  &  Baslington,  a 
banking  firm  in  the  city  of  Cleveland,  on 
the  22d  day  of  June,  1887,  drew  their  draft 
on  the  Importers'  &  Traders'  National 
Bank  of  New  York  City,  for  the  sum  of 
fl  ,000,  payable  to  the  order  of  the  plain- 
tiff. The  amount  then  due  them  fi'om  the 
drawee  exceeded  that  for  which  the  draft 
was  drawn.  Through  successive  indorse- 
ments, the  draft  reached  the  National 
Bank  of  Commerce  of  New  York  City  on 
the  6th  day  of  July.  1887,  and  was  then 
presented  by  it  for  payment.    In  the  mean 
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time,  on  tbe  24th  day  of  Jane,  1887,  Crumb 
&  Banllngton  madn  an  assignment  of  all 
their  prooerty  to  the  defendant  for  the 
benefit  o:  chelr  creditors.  Notice  of  the 
assignment  having  reached  the  Importers' 
&  Traders'  Bank  prior  to  the  pranentatlon 
of  tbe  draft,  payment  was  tor  that  reason 
retased,  and  the  whole  amount  standing 
to  tbe  credit  of  Crumb  &  Baulington  was 
afterwards  paid  over  to  the  defendant. 
The  plaintiff  sought  by  bis  action  to  com- 
pel the  defendant  to  paybimtkeamoantof 
tbe  draft.  A  general  demurrer  to  the  pe- 
titioD  was  sustained,  and  judgment  ren- 
dered tor  tbe  defendant.  The  affirmance 
of  that  judgment  by  the  circuit  Courtis  tbe 
matter  of  complaint  here.    ■ 

TnlesB  tbe  draft,  before  presentation, 
constitated  an  equitable  assignment  of  a 
part  of  tbe  amount  due  Crumb  &  BasUng- 
ton  from  tbe  bank  on  which  it  was  drawn, 
equal  to  the  sum  it  called  for,  and  thus 
vested  tbe  title  thereto  in  tbe  plaintiff,  it 
is  clear  bis  action  could  not  be  niaiu- 
tained;  for,  if  the  unaccepted  draft  did  not 
so  operate,  the' title  to  the  whole  amount 
standing  to  tbe  credit  of  Crnmb  &  Basling- 
ton,  with  every  right  which  the  creditors 
could  have  asserted  against  it  at  tbe  time 
tbe  assignment  was  made  to  the  defend* 
ant,  vested,  by  virtue  of  tbe  assignment, 
in  the  assignee,  for  tbe  equal  benefit  of  all 
tbe  creditors.  Blandy  v.  Benedict,42  Obio 
St.  295.  Tbe  practical  question,  then,  is 
whether  tbe  unaccepted  draft  tor  a  part 
only  of  the  amount  due  tbn  drawer  gave 
tbe  payee  or  holder  priority  over  the  oth- 
er creditors  of  the  drawer.  We  are  of  the 
opinion  that  it  did  not.  Some  cases  and 
text-writers,  we  ara  aware,  maintain, 
with  much  earnestness, the  position  taken 
by  the  counsel  for  tbe  plaintiff,  that  a 
draft  or  bank  check  fur  part  of  theamonnt 
doe  the  drawer  is  an  equitable  assignment 
pro  taoto,  giving  the  payee  or  holder  an 
equitable  property  in  the  fund,  which  may 
be  pursued  as  long  as  it  can  be  certainly 
identified,  except  into  the  hands  of  third 
persons  who  have  acquired  possession  of 
it  for  valne,  apd  witbont  notice.  But 
tlie  great  weight  of  authority  is,  we 
think,  the  other  way. 

Mr.  Pomeroy.ln  his  work  on  Equity  Ju- 
risprudence, (section  1284,)  Pays  that "an 
ordinary  bill  of  exchange  or  draft  drawn 
generally,  and  nut  upon  any  particular 
fund,  whether  accepted  or  not  by  tbe 
drawee,  does  not  operate  as  an  equitable 
assignment.  Its  operation  is  not  changed 
even  when  funds  have  been  placed  In  tbe 
drawee's  hands  as  a  means  of  payment; 
for  the  drawee  may  apply  these  funds  to 
another  use,  and,  although  this  act  might 
violate  his  duty  to  the  drawer,  the  payee 
would  obtain  no  interest  In  or  claim  upon 
tbe  specific  fund.  According  to  the  great 
preponderance  of  authority,  a  check  is  In 
this  resp(K:t  a  bill  of  exchange,  and  does 
not  act  as  an  equitable  assignment  of  a 
portion  of  the  drawer's  deposit  equal  in 
amount  to  tbe  face  of  the  check."  Ac- 
cording to  tbe  same  author,  In  order  that 
the  doctrine  of  equitable  assignment  may 
apply,  there  most  be  a  specific  fund  upon 
which  tbe  assignment  may  operate;  and 
"the  sure  criterion  is  whether  the  order 
or  direction  to  tbe  drawee,  if  assented  to 


by  bim,  would  create  an  absolute  per- 
soual  indebtedness  payable  by  him  at  all 
events,  or  whether  it  creates  an  obligation 
only  to  make  payment  out  of  the  particu- 
lar designated  fund."  Tbe  obligation  of 
the  bank  tu  its  general  depositors  is  not 
that  of  bailee  or  trustee,  but  that  of  debt- 
or simply.  It  does  not  agree  to  paychecks 
or  bills  drawn  on  it  out  of  any  particular 
fund,  nor  does  it  retain  any  particular 
fund  for  that  purpose.  As  said  by  Mr.  Jus- 
tice Davis  In  Bank  v.  Millard.  10  Wall.  152, 
155,  when  deposits  are  received  by  the 
bank,  "unless  there  are  stipulations  to  tbe 
contrary,  they  belong  to  the  bank,  become 
part  of  its  general  fund,  and  can  be  loaned 
by  It  as  other  money.  The  banker  Is  ac- 
countable for  the  deposits  which  be  receives 
as  a  debtor,  and  be  agrees  to  discharge 
these  debts  by  honoring  the  checks  which 
tbe  depositorsshallfrom  timeto  tlmedraw 
on  bIm.  Thecontract  between  the  parties  Is 
purely  a  legal  one,  and  has  nothing  in  the 
nature  of  a  trust  In  it.  The  authorities  are, 
without  exception,  to  that  effect.  There 
is  little.  If  any.  conflict  of  authority  up- 
on the  proposition  that  on  notice  of.  the 
drawer's  death  before  acceptance  by  tbe 
bank,  its  right  to  pay  tbe  bill  or  check 
ceases,  and  its  indebtedness  to  the  drawer 
becomes  assets  of  his  estate.  The  reason, 
we  apprehend.  Is  not  because  the  bank  is 
tbe  agent'  of  tbe  drawer  for  the  disburse- 
ment of  a  particular  fund,  and  the  agency 
is  terminated  by  the  death  of  theprinclpai, 
but  because,  before  acceptance,  the  title 
remains  in  the  drawer,  and  devolves  Im- 
mediately on  his  death  upon  his  personal 
representative  by  operation  of  law.  The 
authorities  are  also  nearly  uniform  to  the 
effect  that  the  bolder  of  such  draft  or  check 
cannot  maintain  an  action  against  the 
drawee  without  the  latter's  acceptance. 
The  reason  given  Is  that  without  accept- 
ance there  Is  no  privity  between  them.  It 
would  seemclearthatif,  before  acceptance, 
the  check  or  draft  operated  as  an  equita- 
ble assignment  pro  tanto,  such  action 
might  be  maintained;  for,  as  has  already 
been  seen,  an  equitable  assignment  trans- 
fers the  fund,  and  the  refusal  of  the 
drawee  to  pay  would  be  a  conversion 
by  him  of  the  paj-ee's  properfy,  for  which 
suit  might  at  once  be  brought. 

Tbe  subject  has  been  di8cuE<sed  In  all  its 
bearings  in  tbe  various  reported  cases, 
and,  without  extending  tbe  discussion, 
our  conclusion  is  that  a  check  or  draft  for 
apart  only  of  the  snm  due  the  drawer 
does  not,  before  acceptance,  constitute  an 
equitable  assignment  of  the  amount  for 
which  it  la  drawn ;  and  where,  after  it  is 
drawn,  the  drawer  makes  an  assignment 
of  all  bis  property  for  the  benefit  of  credit- 
ors, notice  of  wliich  is  received  by  the 
drawee  before  acceptance,  the  property  In 
the  whole  amount  then  i-emalning  to  the 
credit  of  tbe  drawer  passes  to  tbe  as- 
signee, for  tbe  equal  benefit  of  all  the  cred- 
itors, and  the  holder  of  tbe  check  or  draft 
basno  priority  over  the  other  creditors. 
We  concur  with  Mr.  Justice  Mh.leb  In  bis 
opinion  in  tbe  case  of  Bank  v.  Sctauler. 
120  U.  S.  615.  616,  7  Sup.  Ct.  Rep.  644,  that 
"it  Is  not  easy  to  see  any  valid  reason 
why  the  assignment  of  an  insolvent  debt- 
or for  tbe  equal  benefit  of  all  bis  creditors. 
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and  all  bis  property,  dofls  not  confer  on 
thoBe  creditors  an  equity  eqaal  to  that  of 
the  holder  of  an  unpaid  cbecit  upon  his 
bankers.  The  holder  of  this  check  comes 
Into  the  distribution  of  the  funds  in  the 
bands  of  the  assignee  tor  hla  share  of 
thosefunds  withothercreditors.  The  mere 
fact  that  he  had  received  a  check  a  few 
days  before  the  making  of  the  nsQignment, 
on  the  bank,  wliich  had  nut  been  present- 
ed until  after  the  general  asxignment  was 
made  and  notified  to  the  bank,  does  not 
seem,  in  and  of  itself,  to  give  any  such  su- 
periority of  right.  The  assignment  was 
complete  and  perfect,  and  vested  in  the 
assignee  the  right  to  all  the  property  of 
the  assignor  immediately  upon  its  execu- 
tion and  delivery,  wltu  due  formalities,  to 
the  assignee,  and  the  check  of  this  as- 
signee •  •  •  could  have  been  paid  by 
the  bank  with  safety,  if  first  presented. 
The  check  given  by  the  same  assignor  a 
few  days  before  was  only  an  acknowledg- 
ment of  a  debt  by  that  assignor,  and  be- 
came no  valid  claim  upon  the  fund  against 
which  it  was  drawn  until  the  holder  of 
those  funds  was  notlfled  of  Its  existence. 
This,  we  think,  is  the  fair  result  of  the  au- 
thorities on  that  subject."  Among  the 
manycaseswhich  sustain  this  view,  thefol- 
lowlng  are  directly  in  point:  Grammei 
V.  Carmer.  55  Mich.  201.  21  N.  W.  Kep.  418; 
Dickenson  v.  Coates,  79  Mo.  250;  Bullard 
V.  Randall,  1  Gray,  605;  Attorney  General 
V.  Insurance  Oo..  71  N.  Y.  325;  Kimball  v. 
Donald,  20  Mo.  577;  Loyd  v.  McCaffrey,  46 
Pa.  St.  410;  Chapman  v.  White.  6  N.  Y. 
412;  Dykers  v.  Bank,  11  Paige,  612;  Hop- 
kinson  v.  Forster.  L.  R.  19  Eq.  74 ;  Moses 
V.  Bank.  34  Md.  .'>74. 

While,  however,  we  regard  it  as  well  set- 
tled that  a  draft  or  check  for  a  part  only 
of  the  drawer's  deposit,  or  sum  due  him, 
-does  not  operate  as  an  equitable  assign- 
ment, a  different  rule  seems  to  obtain 
where  an  order,  draft,  or  check  is  drawn 
for  the  whole  omount  of  the  deposit,  or 
the  exact  sum  due.  There  may  be,  in  such 
case,  it  is  said,  a  sufficient  designation  of 
the  specific  fund  to  be  transferred,  to  con- 
stitute an  equitable  assignment.  This  dis- 
tinction is  made  by  many  well-considered 
cases,  among  them  Moore  v.  Davis,  57 
Mich.  251,  23  N.  W.  Rep.  800;  Bank  v. 
Railway  Co.,  52  Iowa,  378-384,  8  N.  W. 
Rep.  3U5;  Mandeville  v.  Welch,  5  Wheat. 
277;  Kingman  v.  Perkins,  105  Mass.  Ill; 
Macomberv.  Doane,2Allen,541 ;  Robblns  v. 
Bacon, 3  Me.  346;  Gibson  v.  Cooke,  20  Pick. 
15-17.  In  the  opinion  of  thecourt  In  Moore 
V.  Davis,  supra,  Coolev,  C.  J.,  discussing 
the  distinction  between  the  two  classes  of 
cases,  says:  "In  the  recent  case  of  Gram- 
mei V.  Carmer,  65  Mich.  201,  21  N.  W.  Rep. 
418,  the  question  whether  a  draft  was  an 
assignment  of  the  fund  in  the  drawee's 
bands,  to  the  extent  of  the  snm  drawn  for, 
was  considered  and  decided  In  the  nega- 
tive. That,  however,  was  the  case  of  a 
banker's  draft,  and  It  was  not  drawn  for 
the  whole  fund  In  the  drawee's  hands. 
Many  cuscs  were  cited  In  the  opinion  filed 
In  that  case,  and  the  following,  not  then 
cited,  are  to  the  same  effect:  Shand  v.  Du 
Buisson,  L.  R.  18  Eq.  283;  Lewis  v.  Bank, 
80  Minn.  184,14  N.  W.  Rep.  587;  Jones  v. 
Wood,  etc.,  Co.,  13  Nev.  359;  Rosenthal  v. 


Bank,  17  Blatchf.  818;  Dolaen  v.  Brown, 
18  La.  Ann.  551;  Sauds  v.  Matthews,  27 
Ala.  899.  But  this  case  differs  from  Gram- 
me! V.  Carmer.  In  the  fact  that  the  draft 
now  ill  question  was  drawn  for  the  exact 
amount  of  a  sum  claimed  to  be  due  from 
the  drawees  to  the  drawer  for  a  bill  of 
merchandise,  and  that  the  account  was 
attached  to  the  draft,  evidently  for  the 
purpose  of  being  sent  forward  with  it. 
When  thus  sent  forward,  it  would  explain 
to  the  drawees  the  account  on  which  it 
was  drawn;  but  it  must  also  have  been 
understood  to  serve  a  further  purpose, 
namely,  to  be  evidence  in  the  hands  of  the 
drawees  that  the  account  was  paid  when 
th3  draft  was  taken  up  by  them.  There 
could  be  no  sufficient  reason  for  attaching 
it  at  all,  unless , it  was  understood  that 
payment  of  the 'draft  would  be  payment 
of  the  account  as  well.  By  the  general 
commercial  law,  as  was  said  in  Grummel 
V.  Carmer,  the  purchaser  of  a  draft  is  sup- 
posed to  take  it  in  reliance  upon  the  re- 
sponsibility of  the  drawer,  and  he  has  no 
other  reliance  until  it  is  accepted.  This  Is 
the  general  rule.  But  if  the  draft  is  for 
the  whole  amount  of  a  fund,  the  draft 
may.  In  connection  with  other  circum- 
stances, tend  to  show  an  Intent  that  it 
should  operate  an  assignment."  Gardner 
V.  Bank,  39  Ohio  St.  600,  belongs  to  this 
latter  class  of  cases.  There  the  draft  was 
for  the  exact  amount  due  tbedrawer;  and 
in  the  opinion,  Johnson,  C.  J.,  carefully 
distinguishes  the  case  from  those  in  which 
the  draft  was  drawn  for  a  part  only  of  the 
amount  owing  by  the  drawee.  The  judg- 
ment of  the  circuit  court  Is  in  accordance 
with  the  viewfl  we  have  expressed,  and  is 
accordingly  affirmed. 

(48  Olilo  St  220) 

Whiting  v.  State. 

(Supreme  Court  of  OMo.    March  81,  1891.) 
Qband  J0RT  —  Witnesses  —  Ixdobsement  op  \x- 
moTMEST— Rkcbivino  Stolen  Goods— Labcest 
— Indictment — Evidence  of  Accomplice. 

1.  Where  witnesses  have  been  duly  sworn, 
and  sent  to  a  grand  jury,  and  there  examined, 
and  an  indintment  found  and  presented,  It  is  not 
necessary  that  they  should  be  recalled  and  re- 
examined to  warrant  the  grand  jury  in  finding 
another  indictment  against  the  same  person,  and 
before  the  former  one  has  been  nolled. 

3.  Though  the  letter  practice,  it  is  not  neces- 
sary, as  a  matter  of  law,  that  the  foreman  of  a 
^and  jury,  in  indorsing  an  indictment  "A  true 
bill,"  should  describe  himself  as  foreman;  for, 
being  appointed  by  the  court,  it  is  presumed  to 
knonr  who  the  foreman  is. 

3.  It  is  au  established  rule  of  pleading  that 
facts,  and  not  conclusions  of  law,  should  be 
pleaded.  Therefore  an  indictment  under  section 
6858,  Rev.  St.,  which  charges  that  the  accDsed 
did  unlawfully  and  fraudulently  receive  curtain 
personal  property,  describing  It  and  giving  its 
value  and  ownership,  Imowing  the  same  to  have 
iieeu  stolen,  salBoiently  charges  an  offense  under 
that  section,  without  an  averment  as  to  \.be  char- 
acter of  the  offense  he  Is  thereby  deemed  to  have 
committed. 

4.  Whertj,  in  an  indictment  for  larceny,  a 
count  is  added  under  the  provisions  of  sec- 
tion 7227,  Rev.  St.,  for  receiving  stolen  property, 
imowing  it  to  have  been  stolen,  without  an  aver- 
ment that  it  is  the  same  property,  the  state  can- 
not be  required  .to  elect  on  which  count  it  will 
proceed,  where  it  appears  fi-om  the  description 
to  be  the  same  property,  and  no  motion  has  been 
made  to  quash  upon  that  specific  ground. 
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5.  In  instractlBff  a  jary  that  the  evidence  of 
on  aooomplice  should  be  cautiously  received  and 
closely  scrutinized,  it  Is  not  error  for  the  court. 
In  introducing  this  caation,  to  say  that  the  wit- 
ness "admits  her  complicity  in  the  crime." 

6.  Whether  the  proof  shows  that  the  accused 
is  guilty  as  a  principal  in  the  Iarce;iy,  or  sim- 
ply of  receiving  the  goods,  knowing  them  to  have 
been  stolen,  is  a  question  of  fact,  and  where  there 
Is  room  for  doubt  the  finding  of  the  Jury  sboald 
be  accepted  as  conclusive. 

(SyUatnts  by  Ote  Court.) 

Error  to  circuit  conrt,  Sandusky  county. 

Eminett  Thompktns,  George  Kinney, 
Frank  O'Farrell,  and  James  Hunt,  lor 
plain  tlR  in  error.  F.  V  Fronttzer,  Pros. 
Atty.,  J.  N.  Bartlett,  and  D.  K.  Watson, 
Atty  Gen.,  for  the  State. 

MiNBBALi.,  J.  At  tbe  September  term, 
1891.  of  the  court  of  common  pleas  of  San- 
dusky county,  to-wlt,  September  8th,  au 
indictment  was  found  by  the  grand  Jury 
against  the  plaintiff  in  error,  C.  W.  Whit- 
ing. It  contained  two  counts,— the  first 
charging  him  with  receiving  certain  stolen 
property,  knowing  it  to  have  been  stolen; 
the  Hecond  with  larceny.  To  this  indict- 
ment he  first  filed  a  plea  in  abatement,  to 
which  a  demurrer  by  the  state  was  sns- 
tained.  He  next  filed  a  motion  to  quash, 
which  was  overruled.  He  then  filed  a  de- 
murrer on  the  ground  that  it  does  not 
state  any  offense  against  the  laws  of  the 
state,  which  was  also  overruled;  and 
finally  made  a  motion  that  the  state  be 
required  to  elect  on  which  count  it  would 
proceed,  which  was  overruled  by  the  court. 
Exceptions  were  properly  reserved  to  each 
of  these  rulings  at  the  time.  He  was  then 
arraigned,  and  a  trial  had  upon  his  plea 
of  not  guilty,  which  resulted  In  a  verdict 
of  guilty  as  charged  in  the  first,  and  of 
not  guilty  as  charged  in  the  second,  count 
of  the  indictment.  Various  exceptions 
were  reserved  in  tbe  progress  of  the  trial 
to  the  admission  and  rejection  of  evidence 
and  to  the  charge  of  tbe  court,  which, 
with  the  rulings  before  stated,  were  as- 
signed for  error  in  the  circuit  court,  as 
well  as  that  tbe  verdict  is  against  the 
weight  of  the  evidence.  The  circuit  court 
affirmed  the  Judgment.  And,  except  as  to 
tbe  weight  of  tbe  evidence,  like  errors  are 
assigned  here.  We  have  carefully  exam- 
ined the  various  assignments  of  error, and 
snch  of  them  as  are  deemed  of  sufficient 
importance  we  will  proceed  to  consider. 

1.  As  to  tbe  ruling  on  the  demurrer  to 
the  plea  in  abatement:  The  plea  avers 
that  on  or  about  tbe  5th  day  of  Septem- 
ber, at  a  time  when  the  court  was  not  in 
session,  the  grand  Jury,  contrary  to  the 
oath  of  its  members  and  the  instructions 
of  the  court,  gave  out  that  an  indirtraeut 
had  been  found  by  them  against  Whiting, 
and  did  then  and  there  find  and  present 
an  indictment  against  bim;  and  that, 
after  the  finding  and  presentment  of  that 
indictment,  and  without  tbe  examination 
of  any  witness  or  witnesses  wha  tever  there- 
after, the  grand  jury  found  and  presented 
tbe  indictment  herein,  and  before  tbe  for- 
mer indictment  had  been  aoUed, — tbe  for- 
mer Indictment  being  tbe  same  as  the  sec- 
ond, except  as  to  the  count  charging 
grand  larceny,  which  It  did  not  contain. 
v.27N.E.no.l— 7 


Tbe  onl}'  question  presented  by  this  plea 
is  as  to  tbe  power  of  tbe  grand  Jury  to 
find  another  Indictment  upon  the  same 
evidence,  without  the  witnesseB  being  re- 
sworn and  re-examined,  and  before  the 
formerindlctment  had  been  nailed;  for  the 
supposed  misconduct  of  the  Jury  in  giving 
out  that  it  bad  found  an  Indictment,  and 
presenting  it  when  the  court  was  not  in 
session,  could  not,  of  itself,  affect  the  va- 
lidity of  one  subsequently  found.  We  are 
unable  to  see  the  force  of  the  objection 
presented  to  this  indictment  by  the  plea. 
The  witnesses  to  the  transaction  having 
been  once  properly  sworn  and  sent  to  the 
grand  Jury,  there  is  nothing  in  the  reason 
of  thiugt)  why  tbe  evidence  obtained  upon 
their  examination  could  not  be  acted  on 
at  any  time  during  the  sessslon  of  the 
grand  Jury  for  a  purpose  within  its  Juris- 
diction. The  finding  of  tbe  first  indict- 
ment could  not  exhaust  its  powers  con- 
cerning the  matter  inquired  of.  All  tbe 
proceedings  of  a  grand  Jury  may  be  re- 
garded as  in  fieri  until  its  final  adjourn- 
ment;  and  hence  the  grand  Jury  in  this 
case  had  the  power  upon  the  same  evi- 
dence to  find  another  indictment,  with  the 
same  or  different  counts,  if  in  its  Judgment 
the  administration  of  Justice  re<)nired  it. 
It  will  not  infrequently  happen  that,  for 
some  defect  in  the  Indictment  presented, 
or  for  the  want  of  counts  that  should 
have  been  inserted  to  meet  the  possible 
aspects  of  the  testimony  when  the  accused 
comes  to  be  tried  upon  the  indictment. 
It  is  prudent  to  present  a  new  indictment, 
adapted  to  such  contingencies, leaving  the 
prosecutor  to  nolle  the  first  one,  as  was 
due  in  this  case:  and  in  such  case  to  re- 
quire the  witnesses  to  be  again  subpflenaed, 
sworn,  and  sent  to  the  grand  jury  for  re- 
examination would  be  a  requirement  of 
no  value  whatever  to  tbe  accused, and  un- 
supported by  any  reason.  Pleas  to  an  In- 
dictment, based  upon  the  grounds  stated 
in  this  one,  have  met  with  I'ttle  favor  in 
this  state.  They  are  contrary  to  tbe  pol- 
icy which  underlies  the  institution  of  the 
grand  Jury.  Thus  in  Turk  v.  State,  7  Ohio, 
240,  pt.  2,  where  a  similar  plea  was  made, 
it  is  said:  "They,"  the  grand  Jury,  "are 
controlled  by  no  technical  rules  of  evidence. 
They  must  act  according  to  tbe  dictates 
of  their  own  Judgment  and  discretion; 
and  whether  facts  be  proved  by  witnesses, 
or  disclosed  by  a  fe|low-juror,  or  from 
their  own  knowledge  exist.  It  is  their  duty 
to  present  them  to  theconrt.  They  ought 
not  to  act  rashly,  or  without  sufficient 
ground  to  believe,  as  the  accusatory  tri- 
bunal. In  the  existence  of  the  facts  they  pre- 
sent. The  gnind  jury  are  under  the  direc- 
tion of  theconrt,  may  be  instructed  by  the 
court,  and  advised  by  the  prosecuting  at- 
torney on  matters  of  law.  Of  the  facts 
they  alone  must  determine.  The  court 
neither  keeps  their  conscience,  nor  can 
control  them  In  finding  facts,  when  Intend- 
ing honestly  to  discharge  their  duty. " 

2.  As  to  the  ruling  on  th^  motion  to 
quash:  The  motion  contained  to  grounds: 
(1 )  Tbe  matter  set  up  in  the  plea  lu  abate- 
ment; (2)  that  the  Indictment  was  not  in- 
dorsed "  A  true  hill "  by  tbe  foreman  as 
foreman,— the  fact  being  that  it  was  in- 
dorsed by  tbe  foreman,  John  W.  Smith, 


Digitized  by 


Google 


98 


NORTHEASTEEN  EEPOBTEE,  Vol  27. 


(Ohiot, 


witboot  tbe  additiun  of  blB  description, 
the  description,  "foreman,"  having  been 
added  by  tbe  clerk  after  the  presentment 
of  tbe  Indictment.  Tbe  first  ground  was 
properly  presented  and  disposed  of  on  the 
plea  in  abatement, — the  matter  presented, 
not  being  apparent  on  the  record.  Is  not 
available  on  a  motion  to  quash.  Sections 
7249,  7250,  Rev.  St.  The  second  ground 
presents  no  sufficient  reason  for  quashing 
the  indictment.  It  is  true  that  an  indict- 
ment must  be  Indorsed.  "A  true  bill,"  by 
the  foreman,  and  good  practice  requires 
that  his  description  as  such  should  be  add- 
ed to  bis  name;  but  the  omission  is  not 
fatal  to  the  indictment.  Tbe  foreman  is 
appointed  by  the  court,  and  his  appoint- 
ment is  made  a  matter  of  record.  Hence 
the  court  must  talie  judicial  notice  as  to 
who  is  foreman  of  the  grand  Jury,  and  tbe 
addition  of  his  description,  in  an  indorse- 
ment upon  an  Indictment,  is  not,  therefore, 
necessary  as  a  matter  of  law. 

8.  Did  the  court  err  in  overruling  the  de- 
murrer to  the  Indictment?  This  presents 
tbe  question  most  relied  on  by  counsel  for 
plaintiff  in  error.  Theflrstcountisframed 
upon  the  provisions  of  section  6868,  Rev. 
St.,  which,  omitting  the  portions  inappli- 
cable to  tbis  case,  reads  as  folio  ws :  "  W  no- 
ever  •  •  •  receives  *  •  •  anything  of 
value  which  has  been  stolen,  •  •  •  know- 
ing the  Same  to  have  been  stolen,  »  •  • 
shall  be  deemed  guilty  of  larceny,  and  pun- 
ished accordingly."  It  is  charged  in  the 
first  count  "that  C.  H.  Whiting,  »  »  • 
on  the  3d  day  of  September,  1891,  •  •  » 
In  the  said  county  of  Sandusky  and  state 
of  Ohio,  unlawfully  and  frau  luiently  did 
receive  "certain  personal  property,  (giving 
a  description  of  it,  its  ownership  and  val- 
ue, laid  in  all  at  ¥287,)  "  then  lately  before 
stolen,  be,  the  said  C.  H.  Whiting,  then 
and  there  well  knowingsaid  personal  prop- 
erty to  have  been  stolen  as  aforesaid,  and 
that  by  the  receiving  of  said  personal  prop- 
erty, which  bad  been  stolen,  knon-lng  the 
same  to  have  been  stolen,  and  by  force  of 
tbe  statute  in  such  ctise  made  and  provid- 
ed, said  C.  H.  Whiting  is  deemed  to  have 
committed  the  crime  of  larceny,"  with  the 
usual  conclusion,  "against  tbe  form  of  the 
statute  and  the  peace  and  dignity  of  the 
state."  The  second  count  contains  a 
charge  of  larceny  of  the  same  property  in 
the  usual  form.  It  is  contended  that,  by 
force  of  the  language,  "shall  be  deemed 
guilty  of  larceny,  "contained  In  the  section 
on  which  the  first  count  is  founded,  the 
offense  of  receiving  stolen  property,  know- 
ing it  to  have  been  stolen,  should  be 
charged  as  a  larceny.  In  other  words, 
that  the  design  of  this  section  was  not  to 
define  a  new  offense,  but  by  legislative  ex- 
tension to  make  the  receiving  of  stolen 
goods  under  such  circumstances  a  form  of 
felonious  asportation,  and  -so  a  larceny ; 
in  analogy  to  the  doctrine  of  tha  common 
law,  which  regards  each  removal  of  the 
stolen  property  by  the  thief  a  separute  a«- 

J>ortation,  so  that  he  may  be  indicted  for 
arceny  in  any  county  into  which  he  may 
take  and  carry  the  goods.  Although  this 
view  is  supported  by  an  argument  otmuch 
force  and  ability  on  the  part  of  counsel  for 
tbe  plaintiff  In  error,  we  are  unable  to 
adopt  Its  conclusions.    In  tbe  first  place, 


It  does  not  consist  with  the  provision  con- 
talne<l  in  section  7227,  Rev.  St.,  that  "an 
indictment  for  larceny  may  contain  a 
count  •  *  •  for  receiving  orconceallng 
the  same  property,  knowing  it  to  have 
been  stolen,  *  •  •  and  the  jury  may 
convict  of  either  offense. "  This  clearly  in- 
dicates a  legislative  understanding  that 
the  two  offenses  are  distinct,  else  why  pro- 
vide that  an  indictment  for  larceny  may 
contain  a  count  for  tecelving,  etc.,  and 
that  the  jury  may  convict  of  eitheroffense. 
If  they  are  generically  alike,  and  not  only 
may,  but  should,  be  charged  in  the  same 
form,  then  this  provision  is  not  only  use- 
less but  misleading.  Again,  the  object  of 
all  pleading  is  to  advise  tlie  opposite  party 
of  the  nature  and  character  of  the  claim 
or  charge  made  against  him,-  so  that  he 
may  come  prepared  to  meet  it  with  evi- 
dence. In  the  application  of  this  principle 
it  has  become  a  settled  rule,  both  In  civil 
and  criminal  proceodings,  that  tbe  facts, 
and  not  mere  conclusions  from  them, 
should  be  stated,  otherwise  tbe  opposite 
party  cannot  know  with  any  certainty 
from  the  averments  of  the  pleading  what 
lie  may  be  required  to  meet.  This  princiiile 
seems  wholly  disregarded  in  tbe  argniment 
of  counsel  for  plalntiC  in  error,  for,  if  the 
charge  were  larceny  in  the  usual  form,  no 
conviction  could  be  had  on  a  case  simply 
showing  a  receiving  of  the  property,  know- 
ing it  to  have  been  stolen,  without  resort- 
ing to  the  fiction  of  a  constructive  taking; 
in  other  words,  the  Implication  of  a  fact 
that  has  no  real  existence,  and  which  can 
only  be  made  as  a  conclusion  of  law  from 
the  facts  of  tbe  case.  Therefore  it  is  not 
onlyiyrong  in  principle,  but  misleading,  to 
charge  that  the  defendant  did  steal,  take, 
and  carry  away  certain  property,  when, 
as  a  matter  of  fact,  it  is  known  to  the  plead- 
er that  he  did  not,  and  the  only  purpose 
Is  to  charge  that  be  received  it,  knowing 
it  to  have  been  stolen. 

[  have  not  overlooked  the  tact  that  it  is 
claimed  that  thelndlctment  should  charge 
in  a  direi-t  form  that  tbe  accused  received 
certain  stolen  property,  knowing  it  to 
have  been  stolen,  and  that  it  should  be 
then  averred  by  way  of  conclusion  that 
the  accused,  "in  manner  and  form  afore- 
said," did  steal,  take,  and  carry  away  the 
property  of  the  person  named.  This, 
however,  concedes  the  whole  contention 
of  the  state.  Where  the  facts  have  been 
averred,  the  law  attaches  the  proper  legal 
conclusions,  and  their  averment  in  the  in- 
dictment adds  nothing  to  its  substance  as 
a  pleading;  and  where  they  are  not  stated, 
their  averment  by  way  of  legal  conclusion 
is  of  no  avail.  This  is  too  well  settled  to 
admit  of  controversy.  See  Fonts  v.  State, 
8  Ohio  St.  98,  and  authorities  cited  at  page 
118.  It  was  there  held  that  an  indictment 
for  murder,  defective  id  not  containing  a 
direct  averment  of  an  intent  to  kill,  as  re 
quired  by  our  statute,  was  not  helped  out 
by  the  usual  conclusion  found  iu  indict- 
ments framed  as  at  common  law, in  which 
it  is  averred  that  tbe  accused,  "in  manner 
and  form  aforesairt. "etc., *'dld,"etc., "pur- 
posely, and  of  deliberate  and  premeditated 
malice, "  etc.,  "kill  aod  mnrder,  contrary 
to  the  form  of  the  statute."  etc.  And  so, 
in  Mann  v.  State,  47  Ohio  St.  656,  26  :i.  E. 
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Bep.  2S8,tbe  indictment  was  held  defect!  re, 
becaase  It  did  not  directly  aver  that  Mann 
liad  ctaarKed  tbe  prosecutors  with  mall- 
clunsly  administering  poison  to  bis  colts, 
thougb  it  did  charge  that  be  accused  them 
of  a  crime  punishable  by  law,  namely,  of 
administering  poison,  etc. ;  the  legal  effect 
Of  the  averment  being  simply  to  aver  by 
way  of  conclasiou  that  aamlnlatering  poi- 
son to  colts  is  a  crime  panlsbable  by  law, 
though  it  may  have  been  done  Innocently. 
The  case  of  Com.  v.  Pratt,  132  Mass. 
246,  is  much  relied  on  in  support  of  the 
argament  for  platntiS  in  error.  The  In- 
dictment there  was  upon  a  statute  declar- 
ing that  an  emt>eHlement  should  be 
deemed  a  simple  larceny ;  and  the  courc 
held  that  tbe  indictment  mustcharge  that 
the  defendant  did  feloniously  steal,  taice, 
and  carry  away  the  property  which 
is  the  subject  of  the  indictment.  This 
may  be  a  proper  construction  of  that 
statute;  but  it  does  not  seem  consistent 
with  the  holding  of  tbe  same  court  in 
Com.  V.  Simpson,  9  Mete.  (Mass.)  188. 
where  it  is  said  "  that  the  two  offenses  of 
larceny  and  embesslement  are  so  far  dis- 
tinct in  their  ciiaracter  that  under  an  in- 
dictment charging  merely  a  larceny  evi- 
dence of  emijezBlemeni  is  not  sufficient  td 
authorize  a  conviction;  and  that,  in  case 
of  embesBlement,  the  proper  mode  is,'not- 
witbstanding  the  statute  to  which  we 
hare  referred,  to  allege  sufficfent  matter 
in  tbe  indictment  to  apprise  the  defendant 
that  the  charge  is  for  embezzlement.  Al- 
thonf^h  the  party,  in  the  iangaagb  of  the 
statute,  'shall  be  deemed  to  have  com- 
mitted tbe  crime  of  simple  larceny,'  yet  it 
is  a  larceny  of  a  particular  character,  and 
mast  be  set  forth  in  its  distinctive  charac- 
ter. "  This  accords  with  the  construction 
we  place  on  oar  own  statute,  tbe  clear 
purpose  of  whcHi  is,  as  we  think,  not  to 
make  the  oHense  of  larceny  and  that  of 
feloniously  receiving  stolen  goods  iden- 
tical In  law,  and  so  Indictable  by  like  forms 
of  averment,  but  to  provide  that  feloni- 
ously receiving  stolen  goods  shall  be  pun- 
ished as  larceny ;  that  is,  where  the  prop- 
erty so  received  is  of  the  value  of  f 35  and 
over,  the  accused,  on  conviction,  shall  be 
punished  as  for  a  larceny  of- a  like  sum, 
and  where  it  Is  under  that  sum  tbe  pun- 
ishment shall  be  as  for  petit  larceny. 
Hence  tbe  portion  of  this  indictment  to 
which  objection  is  made  on  the  ground  of 
tbesrenerality  of  the  averment  being  mere 
sarplnsage  may  be  regarded  as  stricken 
out.  and,  as  what  remains  sufficiently 
cbarges  tbe  offense  of  feloniously  receiving 
stolen  goods,  knowing  them  to  have 
been  stolen,  (since  the  word  "steal"  im- 
plies a  felonious  taking  and  carrying 
away,— State  ▼.  Mann,  25  Ohio  St.  668,) 
the  demurrer  was  properly  overruled. 
Tbe  count  demurred  to  is  support- 
ed by  approved  precedents.  Shriedley  v. 
State,  23  Ohio  St.  130.  188;  Maxw.  Crim. 
Proc.  382,  3N3.  Judge  Wilson,  In  the  third 
edition  of  his  work  on  the  Ohio  Criminal 
Code,  (page  89,)  has,  since  the  decision  in 
Com.  V.  Pratt,  added  to  the  form  given  by 
him,  "so  the  Inrors  say  tbat  in  manner 
and  form  aforesaid"  tbe  a  recused  "did 
steal,  take,  and  carry  away, "  etc.,  bnt  in 
so  doing  he  has,  as  we  think,  simply  add- 


ed to  tbe  phraseology  of  bis  form,  without 
adding  anything  to  Its  legal  effect. 

4.  As  to  the  motion  that  the  state 
should  be  required  to  elect  on  which 
count  it  would  proceed :  There  was  no 
error  in  overruling  this  motion.  The 
Code  specially  provides,  as  before  shown, 
that  an  indictment  for  larceny  may  con- 
tain a  count  for  receiving  tbe  same  prop- 
erty, knowing  It  to  have  been  stolen.  It 
is  claimed,  however,  that  it  should  have 
been  averred  to  be  the  same  property.  It 
is  shown  by  its  description,  its  value,  and 
ownership  to  have  been  the  same  proper- 
ty. This,  we  think,  in  the  absence  of  a 
motion  to  quash  on  tbat  express  ground, 
is  sufficient. 

This  disposes  of  all  the  asslgrnments,  ex- 
cept as  to  errors  claimed  to  have  occurred 
at  the  trial.  An  examination  ol  the  tr»n- 
Bcript  falls  to  disclose  tbat  the  bill  of  excep- 
tions was  ordered  to  be  made  a  part  of 
the  record.  This  is  necessary  to  enable 
the  court  to  review  rulings  made  at  the 
trial,  and  which  do  not  otherwise  appear 
from  the  record.  But  the  plnintlR  la  er- 
ror has  lost  nothing  from  this  oversight, 
as  from  an  examination  of  the  bill  we 
fall  to  discover  any  errors  committed  at 
the  trial,  for  which  the  judgment  should 
be  reversed.  The  two  errors  most  relied 
on  in  this  regard  are:  (1)  The  court 
erred  In  saying  to  the  jury:  "In  this  case 
there  has  been  submitted  tbe  testimony 
of  Eva  West,  who  admits  her  complicity 
in  tbe  crime.  The  weight  and  degree  of 
credit  which  ought  to  be  given  her  testi- 
mony is  a  matter  exclusively  for  your  con- 
sideration,"— the  objection  being  to  the 
language,  "who  admits  her  complk-ity  in 
the  crime,"  it  being  claimed  that  this 
should  have  been  left  to  the  Jury,  and  not 
assumed  by  the  court.  Now,  it  appears 
from  tlie  evidence  that  Eva  West  testified 
that  she  did  take  the  ring,  valued  at  over 
$1C0;  that  it  belonged  to  Mrs.  West;  and 
that  she  did  not  at  the  time  intend  to  re- 
turn it :  and  further  testified  to  a  state  of 
facts  which,  if  believed,  showed- that  the 
defendant.  Whiting,  received  the  proper- 
ty, knowing  it  to  have  been  stolen,  and 
converted  it  to  his  own  use.  The  jury 
were  then  told  t  hat  snch  evidence  should 
be  cautiously  received,  and  closely  scru- 
tinized by  them.  We  fall  to  pei-ceive  how 
the  accused  could  have  l)een  prejudiced  by 
what  tlie  coui-t  said  in  this  regard.  It 
was  an  observation  made  in  his  favor.  It 
did  not  take  from  them  the  question 
whether  the  girl  was  to  be  believed  in  ' 
what  she  stated  in  regard  to  her  own  con- 
nection with  the  offense;  on  the  contrary, 
it  submitted  her  entire  statements  to  the 
jury  as  evidence  to  be  cautiously  received 
by  them  and  closely  scrutinized.  (2)  That 
the  evidence  showed,  if  believed,  that  the 
accused  was  an  alder  and  abettor  in  the 
commission  of  tbe  larceny,  and  that  he 
could  not,  therefore,  he  lawfully  convicted 
of  the  crime  of  receiving  the  goods;  the 
latter  being  a  separate  offense.  The  fal ' 
lacy  in  this  consists  in  assuming  that  tbe 
jury  must  have  believed,  if  they  believed 
any  part  of  the  evidence,  that  Whiting 
was  an  aider  and  abettor  of  the  larceny. 
The  Jury  may  have  had  doubts  about  this, 
and  yet  have  fully  believed  tbat.  though 
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not  connected  wltb  the  steallne  of  the 
Koods, be  felonlouBly  received  them.bDow- 
Ingthem  to  have  been  stolen.  II  this  were 
BO,  then  they  rightly  acquitted  blm  on  the 
second  count,  which  was  tor  larceny,  and 
found  him  guilty  as  charged  In  the  first. 
Tbere  is  no  such  state  of  the  evidence  as 
should  have  required  them  to  find  differ- 
ently We  see  no  error  in  the  record,  and 
the  Judgment  is  affirmed. 


(48  Ohio  St.  194) 

Bbtant  v.  Swetland  et  ah 
{aupreme  Court  of  Ohio.     Feb.  24,  1891.) 
Rbformation  or  Contbaot — Liuitations. 

1.  An  action  to  reform  a  written  Instroment 
on  the  ground  of  mistake  comes  within  the  class 
provided  for  by  section  4985  of  the  Revised  Stat- 
utes, which  limits  the  time  within  which  the 
same  may  be  commenced  to  10  years  after  the 
cause  of  action  accrues. 

2.  Where  such  reformation  is  sought  by  an- 
swer, filed  in  an  action  brought  to  enforce  the 
instrument,  the  plaintiff  may  set  up  the  statute 
in  bar,  when  the  cause  of  action  for  the  reforma- 
tion accrued  more  than  10  years  before  the  com- 
mencement of  the  action  in  which  the  answer  is 
filed. 

8.  In  such  case,  the  cause  of  action  accrues 
upon  the  execution  of  the  instrument,  and  the 
time  when  the  statute  begins  to  run  is  not  post- 
poned to  the  discovery  of  the  mistake,  a&  It  Is 
to  the  discovery  of  the  frand,  in  cases  where  re- 
lief is  sought  on  that  ground. 
{Syllabus  by  the  Court.) 

Error  to  circuit  court,  Knox  county. 

The  original  action  was  brouKht  by  Ed- 
win D.  Bryant  ngalnst  Joseph  C.  Swet- 
land and  Byrom  L.  Swetland,  In  the  court 
of  common  pltus  of  Knox  county,  on  the 
9th  day  of  January.  1883.  The  petition 
alleges  that  "on  the  16th  day  of  August, 
A.  D.  1871,  plaintiff  and  the  defendant  By- 
rom L.  Swetland  were  partners  in  the 
city  of  Mt.  Vernon,  Knox  county,  Ohio,  in 
the  dry  goods  business,  and  were  In  fail- 
ing circumstances,  and  unable  to  meet 
their  debts  then  due  and  to  become  due; 
and  that  In  order  to  effect  a  compromise 
with  their  creditors,  who  were  mostly 
eastern  wholesale  merchants,  and  to  pre- 
vent a  sacrifice  of  their  stock  of  goods, 
they  entered  into  a  contract  with  the  de- 
fendant Joweph  0.  Swetland,  who  is  a 
brother  of  bis  co-defendant,  Byrom  L., 
by  the  terms  of  which  contract  plaintiff 
and  his  then  partner,  Byrom  L.  Swet- 
land, sold  and  transferred  all  their  stock 
of  go'>ds,  then  Invoiced,  together  with  the 
fixtures  about  and  in  their  business  house, 
and  accounts  due  said  firm,  amounting, 
after  taking  out  10  per  cent,  discount,  to 
the  sum  of  $15,884.13.  Said  Joseph  C. 
Swetland,  by  the  terms  of  said  contract, 
was  to  use  the  amount  of  property  and 
accounts  above  sold  and  transferred  to 
blm,  in  payment  of  the  debts  of  said  firm, 
by  way  of  compromise,  as  he  should  be 
able  to  obtain  said  claims  against  said 
firm  ;  said  Joseph  C.  Swetland  not  to  pay 
out  on  the  said  claims  against  said  firm 
of  Swetland  &  Bryant  a  sum  exceeding  the 
sum  of  f  15,8:19.74,  and  tbe  said  Joseph  C. 
Swetland  was  to  pay  the  balance,  after 
paying  debts  of  firm,  to  this  plaintiff  and 
bis  co-defendant,  Byrom  L..  Swetland." 
The  petition  further  alleges  that  at  the 


time  the  contract  was  entsred  into  the 
total  indebtedness  of  the  firm  was  fl5,- 
657.68;  that  Joseph  C.  Swetland  took  pos- 
session of  the  stock  of  goods,  fixtures,  and 
accounts,  under  the  con  tract,  and  "entered 
upon  and  executed  tbe  trust  created  by 
said  contract,  and  settled  and  compro- 
mised and  paid  off  the  debts  of  said  firm. " 
The  names  of  the  creditors  of  the  firm,  to- 
gether with  a  statement  of  tbe  amount 
due  each  creditor,  and  of  the  amount  paid 
by  Joseph  C.  Swetland  in  satisfaction  of 
each  claim,  are  set  forth  in  the  petition. 
It  is  further  averred  that  the  "whole 
amount  paid  by  said  defendant  Joseph  C. 
Swetland,  in  payment  and  satisfaction  of 
ail  tbe  claims  against  the  firm  of  Bryant 
&  Swetland,  was  $12,668.16,  and  no  more, 
and  leaving  a  balance  in  the  hands  of  said 
Joseph  0.  Swetland,  after  paying  all  the 
debts  of  tbe  said  firm,  to  the  amount  of 
$3,215.97;  that  all  said  claims  against  said 
firm  of  Swetland  &  Bryant  were  compro- 
mised and  paid  oft  in  the  fall  and  winter 
of  1871,  and  plaintiff  repeatedly  requested 
Joseph  C.  Swetland  to  account  to  him  and 
his  copartner  for  the  balance  In  his  hands 
after  paying  debts  of  said  firm,  but  the 
defendant  Joseph  C.  Swetland  has  neglect- 
ed hitherto  and  still  neglects  and  refuses 
to  pay  over  or  to  account  to  plaintiff  for 
said  balance.  Byrom  L.  Swetland  refuses 
to  Join  as  plaintiff  in  the  prosecution  of 
this  action,  and  for  this  reason  he  is  made 
a  co-defendant  wltu  the  said  Joseph  C. 
Swetland."  The  contract,  a  copy  of  which 
Is  given  'In  the  petltinn,  was  reduced  to 
writing  and  executed  by  the  parties.  It 
was  attached  to  the  footing  of  the  in- 
ventory of  the  stock  of  goods,  fixtures, 
and  debts  due  the  firm  in  the  Invoice  book, 
and  with  that  footing  Is  as  follows: 

Amount  of  goods  brought  over  as  with- 
in  J13,60i  88 

Amount  of  store  fixtures  as  within......       851  78 

Amount  of  debts  due  the  flim,  less  10  per 
cent 1,888  IS 

tl5,839  74 

"Contract.  For  value  received,  we,  the 
subscribers,  hereby  sell,  assign,  transfer, 
and  set  over  unto  Joseph  0.  Swetland  all 
our  right,  title,  and  interest  to  the  within 
inventory  of  a  stock  of  goods,  wares,  and 
merchandise  above  mentioned,  including 
all  debts,  book-accounts,  notes.  Judgments, 
choses  In  action  of  every  name  and  nature 
due  said  firm,  appertaining  to  or  growing 
out  of  any  dealings  of  said  firm  from  tlie 
commencement  of  our  said  business  up  to 
this  date;  and  we  further  authorize  and 
empower  said  Jos.  C.  Swetland,  his  heirs 
or  assigns,  to  enforce  the  collection  of  all 
claims  due  said  firm  in  bis  or  our  name, 
as  fully  as  we  could  ourselves,  without  re- 
course to  us;  said  amount  to  be  paid  by 
Joseph  C.  Swetland  to  our  creditors  by 
way  of  acompromlse,  as  he,  the  said  Swet* 
land,  may  be  able  to  obtain  said  claims 
against  us  as  a  firm,  the  sum  to  be  paid 
not  to  exceed  the  sura  above  mentioned, 
$15,839.74.  Balance  to  be  paid  to  us.  Mount 
Vernon,  Ohio.  August  16, 1871.    Bvbom  L. 

SWBTLAND.     E.  DOUQLAS  BRYANT.     J08.  C. 

Swetland.     [Five  cent  stamp.]  " 

The  prayer  of  the  petition  is  for  judg- 
ment against  Joseph  C.  Swetland  lor  the 
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alleged  balance  in  blB  bands,  with  intemst 
from  January  1, 1872. 

The  answer  of  Joncpb  C.  Swetland  con- 
talus  two  defenses.  Tbe  first  alleges 
that,  nnder  the  written  contract  reterred 
to  in  the  petition,  he  became  a  trastee 
for  the  benefit  of  the  creditors  of  the 
firm  of  Bryant  &  Swetland;  that  ne 
converted  the  assets  transferred  to  blm 
into  money,  and  applied  the  whole  pro- 
ceeds to  the  payment  uf  tbe  debts  of  the 
firm  ;  and  that  nothing  remained  to  pay 
tbe  expenses  of  executing  the  trust,  or  any 
compennatlon  for  hist  services  In  that  be- 
Ijalf.  The  second  defense  is  as  follows: 
"For  a  second  defensn  the  defendant  says 
that  the  writing  set  out  in  tbe  petition 
pnrporting  to  set  forth  the  contract  be- 
tween Edwin  D.  Bryant,  Byrom  L.  Swet- 
land, and  this  defendant  does  not  state 
the  terms  and  conditions  of  the  agree- 
ment actually  made  between  said  parties. 
By  mutual  mistake,  overdigbt,  and  omis- 
sion. In  reducing  said' contract  to  writing, 
the  real  understanding  and  agreement  of 
said  parties  was  not  expressed  therein. 
This  defendant  avers  that  the  real  con- 
tract made  between  said  parties,  and  at- 
tempted to  be  expreused  In  said  writing, 
was  that  this  defendant  was  to  take  said 
goods  at  tbe  invoice  price  thereof,  less  ten 
per  cent.;  he  was  lo  pay  for  the  name  by 
paying  tbe  debts  of  said  Shetland  &  Bry- 
ant. This  defendant  was  to  have  the  priv- 
ilege of  compromising  said  debts  with  the 
creditors  of  said  firm,  and  any  discounts 
he  might  be  able  to  obtain  thereon  were 
to  inure  to  the  benefit  of  tliis  defendant. 
This  defendant  says  that  said  stock  of 
goods  were  the  remnants oftourold stocks 
of  goods,  and  were  not  worth  to  exceed 
fifty  cents  on  the  dollar  otthelnvolce price 
thereof;  that  the  only  consideration  that 
induced  this  defendant  to  take'said  goods 
at  the  Invoice  price  thereof,  less  ten  per 
cent.,  was  the  fact  that  it  was  the  under- 
standing and  agreement  that  be  was  to 
have  the  benefit  of  any  discounts  obtained 
on  claims  against  said  firm,  and  It  was 
nnderstood  at  tbe  time  of  signing  said  pa- 
per as  to  the  amounts  of  said  discounts. 
By  reason  of  tbe  mistake  aforesaid,  said 
writing  is  silent  as  to  who  should  have  the 
benefit  of  said  discounts.  To  express  the 
agreement  of  the  parties  thereto,  said 
writing  should  state  that  this  defendant 
was  to  have  tbe  full  benefit  of  all  dis- 
counts obtained  on  claims  against  said 
firm.  The  defendant  says  there  is  mani- 
fest error  in,  stating  the  amount  of  the 
debts  dne  the  firm  of  Swetland  &  Bi'vijut 
assigned  to  this  defendant  to  be  91,383.74. 
The  invoice  thereof  shows  the  said  debts 
amount  to  $1,425.69,  less  10  per  cent., 
eqnals  fl,2s8.74,  instead  of  fl,883.74,  as 
stated  in  said  .writing.  This  defendant 
further  says  that  there  is  ambiguity  in 
said  written  contract  in  the  expression 
therein, -'Balance  to  be  paid  to  us.'  The 
other  expressions  in  said  writing  do  not 
make  it  apparent  what  balance  is  referred 
to,  whetlier  tbe  balance  between  tbe  in- 
voice price  of  said  goods,  less  10  per  cent., 
and  the  face  of  the  debts  of  Swetland  & 
Bryant,  paid  by  this  defendant,  or  the 
balance  between  the  invoice  price,  less 
10  piercent.,  of  said  goods,  and  the  amount 


this  defendant  paid  to  settle  said  debts. 
This  defendant  says  that  by  said  expres- . 
slon  la  said  contract, '  Balance  to  be  paid 
to  us,'  was  meant  the  balance,  if  any, 
after  taking  the  face  of  the  debts  of  S wet 
land  &  Bryant  adjusted  by  this  defendant 
from  the  Invoice  price,  less  10  per  cent,  of 
said  goods.  This  tdefendant]  denies  that 
[he]  only  paid  H.  B.aafflln&  Co.  f  3,778.87 
in  settlement  of  their  claim  against  Swet- 
land &  Bryant,  but  avers,  on  the  contrary, 
that  he  paid  said  claim  in  full,  f  5,038.49. 
This  defendant  denies  that  Swetland  & 
Bryant  only  owed  J.  W.  Hartley  &  Co. 
f3,260,  and  that  he  only  paid  $2,650  to  set- 
tle tbe  same.  This  defendant  avers  that 
there  was  dne  to  J.  W.  Hartley  &  Co. 
f4,U8B.40.  and  that  be  paid  the  sum  of 
$3,586.40  to  settle  tbe  same.  Tbe  defend- 
ant says  he  has  paid  and  discharged  in 
full  the  indebtedness  of  Swetland  &  Bry- 
ant to  the  amount  of  $15,839.74  and  more. 
An  itemized  list  of  said  indebtedness,  and 
the  amount  paid  by  this  defendant  in  sat- 
isfaction thereof,  is  set  out  in  his  first  an- 
swer filed  herein,  and  having  paid  all  he 
agreed  to  pay  he  denies  that  he  is  Indebted 
to  the  firm  of  Swetland  &  Bryant,  or  to 
this  plaintiff,  in  any  sum  whatever.  The 
defendant  says  that  he  did  not  know  that 
said  contract  did  not  express  the  real  con- 
tract between  the  parties  thereto,  and  he 
only  discovered  the  same  as  herein  set 
out  a  short  time  prior  to  filing  his  first 
answer  herein.  Wherefore  defendant 
prays  that  on  a  final  hearing  of  this  case 
the  said  written  instrument  may  be  cor- 
rected so  that  the  same  will  express  the 
real  agreement  made  between  this  defend- 
ant and  plaintiff  and  Byrom  L.  Swetland, 
as  set  out  in  this  answer — First,  by  show- 
ing the  correct  amount  with  which  de- 
fendant should  be  charged  for  accounts 
and  turned  over  to  defendant:  second,  by 
making  said  writing  state  fully  that  this 
defendant  shall  have  the  benefit  of  all 
discounts  obtained  on  the  claims  settled 
by  this  defendant  for  Swetland  &  Bryant; 
third,  that  the  ambiguity  In  said  contract 
In  the  expression,  *  Balance  to  be  paid  to 
ns/  may  -be  corrected,  and  tbe  real  bal- 
ance meant  by  the  parties  may  be  deter- 
mined by  the  court;  and  that  this  defend- 
ant be  discharged  from  any  liability  to  the 
plaintiff,  or  to  the  late  firm  of  Swetland  & 
Bryant,  with  bis  reasonable  costs." 

A  reply  was  filed,  which,  in  substance, 
denies  generally  the  allegations  of  the  an- 
swer, and  avers  that  the  alleged  cause  of 
action  therein  set  forth  to  have  the  mis- 
take In  the  written  contract  corrected, 
and  the  instrument  reformed  so  as  to  con- 
form to  the  actual  agreement  made  by  the 
parties,  did  not  accrue  within  10  years 
next  before  the  commencement  of  the  ac- 
tion, nor  within  10  years  next  before  the 
filing  of  tbe  answer.  Tbe  defendant  By- 
i-om  L.  Swetland  also  filed  an  answer,  by 
which  he  denied  that  be  refused  to  unite 
with  the  plaintiff  in  the  prosecution  of  the 
action.  He  avers  that  there  has  never 
been  a  settlement  between  him  and  the 
plain  tifi  of  the  partnership  affairs  and  bus- 
iness of  tbe  firm  of  Swetland  &  Bryant, 
and  that  upon  a  settlement  thereof  a  large 
sum  will  be  due  him  from  the  plaintiff.  He 
further  avers  that  the  plaintiff  is  insolv- 
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ent,  and  that  nnlcBS  his  rights  are  protect- 
.ed  in  this  case  he  will  be  without  remedy, 
and  he  prays  that  he  be  made  a  party 
plalnt.itt,  and  whatever  judgment  is  recov- 
ered ugalnst  Joseph  C.  Svrelland  may  be 
rendered  in  fa  vor  of  the  firm  of  Swetland 
&  Bryant,  and  that  an  account  be  taken 
between  the  parties,  and  their  rights,  as 
between  tbemselyes,  to  the  fund  recovered 
be  determined.'  The  averments  of  this  an- 
swer are  controverted  by  a  reply. 

In  the  court  of  common  pleas  the  plain- 
tiff recovered  a  judgment  against  Joseph 
C;  Swetland,  and  all  questions  between 
the  copartners  were  reserved  by  that  court 
fur  future  determination.  Joseph  C.  Swet- 
land appealed;  and,  upon  the  trial  of  the 
cause  on  appeal,  the  circuit  court  stated 
its  concloBionH  of  fact  as  follows:  "First. 
That  Joseph  C.  Swetland  purchased  the 
stock  of  goods,  fixtures,  and  accounts  of 
Swetland  &  Bryant,  and  agreed  to  pay 
tor  the  same  the  sum  of  f  16,S39.74,  less  ten 
per  cpnt.  discount,  and  less  any  discount 
he  might  be  able  to  obtain  from  the  cred- 
itors of  Swetland  &  Bryant  on  their  sev- 
eral claims,  in  compromising  the  debts  of 
the  firm  of  Swetland  &  Bryant,  and  the 
court  find  that  the  liabilities  of  said  Swet- 
land &  Bryant  at  the  date  of  said  sale  were 
915,657.58.  Second.  The  court  further  finds 
that  words, '  Bal.  to  be  paid  to  us,'  were 
put  Into  said  contract  after  it  had  been 
Higned  by  Byrom  L.  Swetland,  and  before 
it  was  signed  by  E.  Douglas  Bryant,  plain- 
tiff,  and  the  court  finds  that  these  words 
were  understood  by  the  parties  to  said 
contract  to  refer  to  any  balance  there 
might  be  between  the  contract  price  of 
goods,"  etc.,  "and  the  aggregate  amount 
of  liabilities  of  the  firm  of  Swetland  &  Bry- 
ant, and  that  there  was  no  balance  of  the 
purchase  price  of  said  goods  over  the  ag- 
gregate amount  of  liabilities  of  said  firm, 
and  that  plan  tiff  Is  not  entitled  to  recover 
any  sum  from  defendant  Joseph  C.  Swet- 
land for  any  balance  of  price  of  goods, 
etc.,  over  debts  of  the  firm  of  Swetland  & 
Bryant.  Third.  The  court  further  finds 
tbat  said  contract  by  the  mutual  mistake 
and  omission  uf  tbe  parties  fails  to  express 
the  contract  and  agreement  of  the  parties 
in  relation  to  tbe  purchase  and  payment 
of  f>ald  goods,"  etc.,  "by  tbe  said  Joseph 
C.  Swetland,  in  this,  to-wit:  Tbat  it  was 
mutually  agreed  between  the  parties  at 
the  time  said  contract  was  made,  and  as 
a  part  tiiereof,  that  Joseph  C.  Swet- 
land was  to  have  all  discounts  be  could 
obtain  from  the  creditors  of  Swetland  & 
Bryant,  on  the  payment  of  the  claims  of 
said  creditors,  and  that  said  contract 
ought  to  be  reformed  so  as  to  express  the 
agreement  of  the  parties  in  this  behalf-. 
And  the  court  finds  that  said  Joseph  O. 
Swetland  is  entitled  to  all  discounts  ob- 
tained from  the  creditors  of  Swetland  & 
Bryant  on  their  claims  against  said  firm 
under  said  contract  when  reformed  to  ex- 
press tlieagreement  of  the  parties.  Fourth. 
The  court  further  finds  that  more  than 
ten  (10)  years  had  elapsed  between  the 
making  of  said  contract  of  sale  of  said 
goods, "  etc.,  "  by  Swetland  &  Bryant  to 
the  said  Joseph  C.  Swetland  and  the 
bringing  of  this  suit.''  Thereupon  the 
euart  adjudged  that  the  "contract  bero- 


fornied,  and  be  made  to  provide  that  Jo- 
seph C.  Swetland  is  to  have  all  discounts 
he  may  be  able  to  obtain  from  the  credit- 
ors of  Swetland  &  Bryant  on  their  claims 
against  said  firm ;  and  tbat  said  contract 
HO  reformed  be  tak«i  and  held  to  be  tbe 
contract  of  the  parties  hereto.  It  is  there- 
fore considered  by  the  court  that  there  is 
nothing  due  from  tbe  defendant  Joseph  C. 
Swetland  to  tbe  plaintiff  upon  tbe  cause 
of  action  set  forth  in  plaintiff's  petition, 
and  that  said  petition  be  dismissed,  and 
that  tbe  defendant  recover  of  plaintiff  his 
costs  in  this  behalf  expended,  taxed  at 

$ ;  and  it  is  ordered  tbat  plaintiff  pay 

his  own  costs,  taxed  at  9 — — ;  and  this 
cause  is  remanded  to  the  court  of  common 
pleas  for  execution."  Tbe  plaintiff  in  due 
time  filed  his  motion  to  set  aside  tbe  find- 
ings and  decree  of  the  court,  and  grant  a 
new  trial,  which  was  overruled.  To  this 
ruling  of  tbe  court  the  plaintiff  excepted, 
and  bis  bill  of  exceptions,  containing  all 
the  evidence,  was  duly  allowed  and  filed, 
and  he  prosecutes  this  proceeding  In  error 
to  obtain  (be  reversal  of  tbe  judgment  of 
tbe  circuit  court. 

Adams  &  Irvine,  for  plaintiff  in  error. 
Culbertsoa  &  Waigbt,  for  defendant  in  er- 
ror. 

Williams,  C.  J.,  (after  stating  tbe  facts 
&s  above.)  The  plaintiff's  action  was 
founded  upon  tbe  written  contract,  and 
sought  the  recovery  of  a  money  judgment 
for  the  amount  due  thereon.  From  tbe 
Inventory,  which,  by  reference,  became  a 
part  of  tbe  contract,  It  appears  tbat  the 
property  sold  by  the  firm  of  Swetland  tt 
Bryant  to  Joseph  C.  Swetland,  after  de- 
ducting 10  percent,  from  the  in  voice  prices, 
amounted  to  the  sum  of  f  16,839.74.  The 
contract  contemplates  that  the  whole  of 
this  amount  might  be  required  to  pay  tbe 
creditors  of  the  firm,  and  it  provides  that 
the  sum  to  be  paid  them  shall  not  exceed 
that  amount,  which  imports  an  obliga- 
tion on  the  part  of  tbe  purchaser  to  pay 
tbat  amount  to  them  if  necessary  to  settle 
their  claims.  Tbe  contract  also  contem- 
plates that  it  might  not  be  necessary  to 
use  the  whole  purchase  price  of  the  goods 
tor  that  purpose,  but  that  Josepb  C.  Swet- 
land might,  by  compromises  with  the 
creditors,  be  able  to  take  up  their  claims 
by  the  payment  of  less  than  the  amounts 
actually  owing  them  by  tbe  firm, in  which 
event  a  balance  would  remain  in  his 
hands,  after  the  claims  of  all  the  creditors 
should  be  satisfied.  This  balance,  tbe 
contract  provides,  shall  be  paid  to  tbe 
firm ;  and  the  action  of  the  plaintiff  below 
was  prosecuted  to  recover  an  alleged  bal- 
ance so  arising.  The  petition,  by  proper 
averments,  shows  that  the  claims  of  all 
the  ci'editors  of  the  firm  of  Swetland  & 
Bryant  have  been  satisfied  and  settled, 
and  tbat  the  total  amount  paid  by  Joseph 
C.  Swetland  for  that  purpnse  was 
$12,668.16,  leaving  a  balance  due  the  firm 
from  him  nnder  the  contract  of  f3,216.97. 
Tbe  answer  admits  the  execution  of  the 
contract  by  the  parties,  but  denies  that 
Joseph  C.  Swetland  paid  no  more  than 
the  amount  alleged  in  tbe  petition  in  sat- 
isfaction of  the  claims  of  the  creditors,  and 
avers  that  be  paid  them  tbe  whole  pur« 
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chase  price  of  the  property,  The  further 
answer,  la  substance,  is  that  It  was  part 
of  the  agreement  between  the  parties  that 
Joseph  O.Swetland should  have  the  benefit 
of  all  thediseonnts  he  might  be  able  to  ob* 
tain  from  the  creditors  on  their  claims 
against  the  firm,  which  stipulation.  It  is 
alleged,  was,  by  mlstalce,  omitted  from 
the  written  contract :  and  the  answer  ac- 
cordlDffly  prays  for  the  reformation  of  the 
instrnment  by  correctiug  the  alleged  mis- 
take: and  it  is  alleged  that  if  the  contract 
sboDld  be  so  reformed  there  would  be 
nothing  due  the  firm.  To  this  part  of  the 
answer  the  plantlff  replied,  controrerting 
its  allegations,  and  pleading  the  statute 
of  limitations  in  bar. 

The  court  of  common  pleas  found  the  is- 
sues for  the  plaiiitlH,  and  rendered  Judg- 
ment in  his  favor.  This  was  an  adjudica- 
tion adverse  to  the  defendant's  claim  for 
the  reformation  of  the  Instrnment,  from 
which  he  might  properly  appeal.  The  ap- 
peal, however,  did  not  open  up  for  retrial 
in  theappellatecourt  the  legal  issues  deter- 
mined in  favor  of  the  plaintiff  by  the  court 
below.  It  operated  only  to  suspend  the 
enforcement  of  the  Judgment  nntil  the  ap- 
ical should  be  determined.  Buckner  v. 
Mear.  26  Ohio  St.  514.  Bnt  the  defendant 
prevailed  in  the  circuit  court,  and  there 
obtained  a  decree  reforming  the  contract. 
If  that  decree  is  sustained,  it  defeats  the 
lodgment  of  the  lower  court  and  ends  the 
controversy.  If  it  should  not  be,  tbejudg- 
ment  of  the  court  of  common  pleas  will  re- 
main operative,  and  may  be  carried  into 
execution.  The  record  of  that  court  is  not 
brought  before  us.  This  proceeding  brings 
in  review  only  the  Judgment  of  the  circuit 
court  on  the  equitable  case  for  the  ref- 
ormation of  the  contract,  and  presents 
no  substantial  ground  for  disturbing  that 
judgment,  nnlesu  thestatute  of  limitations, 
as  pleaded  by  the  plaintiS,  constitutes  a 
bar  to  the  defendant's  claim  for  the  relief 
awarded  him.  It  is  firmly  settled  In  this 
state  that  the  statute  of  limitations  ap- 
plies to  all  civil  actions,  whether  they  be 
such  as  before  the  adoption  of  the  Code  of 
Civil  Procedure  were  called  actions  at  law 
or  salts  in  equity,  except  certain  specified 
cases  which  the  statute  exempts  from  its 
operation;  and  there  can  be  no  doubt 
that,  if  the  defendant  had  by  a  separate 
action  sought  the  relief  he  obtained  upon 
his  answer,  that  action  would  be  subject 
to  the  provisions  of  the  statute  prescribing 
the  time  within  which  civil  actions  may 
be  commenced.  And  the  only  question  in 
this  case  is  whether  the  statute  Is  appli- 
cable where  that  relief  is  sought  by  answer 
filed  in  an  action  brought  to  enforce  the 
contract.  Counsel  for  the  defendant  con- 
tends that  since  the  only  effect  of  the  ref- 
ormation of  the  instrument,  as  demand- 
ed, is  to  defeat  the  plaintiff's  action,  the 
answer  in  this  resiiect  is  but  an  equitable 
defense,  against  which  the  statuteof  limit- 
ations does  not  run;  and  in  support  of 
this  position, 2  Pom.  Eq.  Jur.  p.  82U,  is  cit- 
ed, where  in  a  foot-note.  It  is  said  that, 
"whether  affirmative  relief  be  permitted 
or  not,  the  omitted  verbal  portion  ol  the 
entire  agreement  may  be  set  up  by  way  of 
driense  in  equity,  when  the  attempt  is 
made  to  enforce  the  written  part  alone. " 


The  note  refers  to  Murray  y.  Dake,  46  Cal. 
644;  Quinn  v.  Boath,  37  Conn.  16,  and  Jer- 
vls  V.  Berridge,  L.  R.  8  Ch.  851.  We  have 
examined  these  cases,  and  are  of  opinion 
they  do  not  sustain  the  position  taken  by 
counsel.  The  California  case  was  an  action 
of  ejectment,  by  a  lessee  to  recover  from 
the  lessor  possession  of  part  of  the  prem- 
ises described  In  the  lease.  The  defendant 
claimed  that  by  the  agreement  of  the  pur- 
tles  the  portion  of  the  preni'ises  in  his  pos- 
session were  to  be  excluded  from  the  lease, 
and  were  included  by  mutual  mistake,  and, 
this  fact  being  known  at  the  time  of  the 
execution  ol  the  lease,  it  was  signed  as 
drawn,  uxion  the  agreement  of  the  lessee 
that  the  premises  be  sought  to  recover 
should  be  considered  as  not  included.  The 
defendant  prayed  a  reformation  of  the 
lease,  and  the  question  in  the  case  was 
whether  parol  evidence  of  the  verbal  agree- 
ment was  admissible.  The  court  held  that 
the  rules  of  evidence  do  not" exclude  parol 
testimony  of  fraud  or  mistake  in  the  eze- 
cntlon  of  a  contract  when  a  reformation 
of  the  instrument  is  sought;"  and  that 
such  reformation  might  be  had  where  a 
stipulation  was  omitted  from  the  writing 
upon  the  agreement  that  it  would  be  ob- 
served, and  the  party  was  endeavoring  to 
enforce  the  written  Instrument,  contrary 
to  the  stipulation  so  omitted.  The  case, 
then,  it  is  said,  becomes  one  of  fraud,  which 
courts  of  equit.v  will  relieve  against  as  in 
cases  of  fruud  In  the  execution  of  a  con- 
tract. The  Connecticut  cose  was  for  the 
specific  performance  of  a  contract  to  con- 
vey real  estate.  Upon  the  trial  responden  t 
offered  parol  evidence  to  prove  that  at  the 
time  of  the  negotiation  and  execution  of 
the  contract  it  was  verbally  agreed  that, 
if  the  petitioner  failed  to  make  a  payment 
by  a  specified  day,  the  contract  should  be 
void.  The  court,  in  holding  the  evidence 
admissible,  say  that  "the  admissibility  of 
the  particular  species  of  evidence  here 
offered  is  restricted  to  the  defense  of  bills 
brought  for  specific  performance,  and  the' 
courts  in  admitting  it  to  repel  the  attempt 
of  a  purchaser  or  seller  of  land  to  oblige 
the  other  party  to  thecon  tract  to  perform 
specifically  have  proceeded  upon  the  Just 
ground  of  inequitablenessin  the  petitioner 
in  striving  to  enfort-e  the  execution  of  a 
■written  contract,  with  parol  variations, 
by  regarding  only  the  written  contract, 
and  entirely  disregarding  the  verbal  varia- 
tions. "  The  case  of  Jervls  v.  Berridge,  su- 
pra, is  much  to  the  same  effect.  Neither 
of  the  cases  afford  any  aid  in  the  solution 
of  the  question  before  us. 

The  new  matter  set  up  in  the  answer  of 
the  defendant,  upon  which  he  asks  to  have 
the  written  contract  sued  on  reformed.  Is 
not,  properly  speaking,  a  defense.  It  con- 
stitutes an  equitable  counter-claim  tinder 
the  Code,  which  is  a  cause  of  action  in  fa- 
vor of  the  defendant  against  the  plaintlfTi 
between  whom  a  several  Judgment  ma.v 
be  had  In  the  action,  and  upon  which  the 
defendant  may,  if  successfully  maintained, 
obtain  the  relief  he  would  have  been  en- 
titled to  underthe  former  practice  on  a  bill 
In  equity  upon  the  same  facts.  Buckner 
V.  Mear,  supra.  As  said  in  the  opinion  of 
the  court  in  that  case:  "For  some  pur- 
poses a  counter-claim,  whether  consisting 
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of  a  legal  or  equ!tabIecau«eof  action,  may 
be  regurded  as  an  action  itself.  It  is  not 
simply  new  matter,  operative  only  by  way 
of  defense.  It  must  contain  facts  recog- 
nized by  courts  of  law  or  equity  as  consti- 
tuting an  existing  cause  of  action,  wbich 
would  entitle  the  defendant  to  a  judgment 
or  decree  in  a  separate  action.  Hill  v. 
Butler,  6  Ohio  St.  207."  In  Kiramel  v. 
Pratt,  40  Ohio  St.  344,  It  is  held  that  the 
"'plaintiff  against  whom  an  answer  de- 
manding aflirmatlve  relief  is  filed  is  a  de- 
fendant to  a  cross-petition. " 

Under  the  provisions  of  the  Code,  the 
court,  at  any  time  before  the  final  submis- 
sion of  the  case,  may,  on  motion  of  the  de- 
fendant, allow  a  counter-claim  to  be  with- 
drawn, and  the  same  may  become  the 
subject  of  another  action;  and,  on  motion 
of  either  party  made  at  the  time  it  is  so 
withdrawn,  an  action  on  the  same  shall 
be  doclieted  and  proceeded  in  without 
process.  Kev.  St.  §  5089.  If  the  counter- 
claim were  withdrawn  and  made  the  sub- 
ject of  another  action,  or  doclieted  as  a 
separate  action,  to  be  proceeded  in  with- 
out process,  there  could  be  no  doubt,  we 
apprehend,  that  it  would  be  subject  to  the 
statute  of  limitations.  When  not  so  with- 
drawn, the  two  actions  are  tried  together, 
as  one  action,  in  which  each  party  be- 
comes in  turn  a  plaintiff  and  a  defendant. 
The  provisions  of  the  Code  which  permit 
this  to  be  done  were  designed  to  simplify 
the  mode  of  procedure  and  prevent  multi- 
plicity of  salts.  It  was  not  their  purpose 
to  abridge  the  operation  of  the  statute  of 
limitations  or  otherwise  change  the  rules 
of  law  or  equity  governing  the  rights  of 
the  parties.  It  is  true  that  if  the  defend- 
ant establishes  his  counter-claim  it  oper- 
ates to  defeat  the  plaintiff's  action,  and 
is,  in  this  sense,  a  defense.  But  be  must 
first  establish  his  case  for  the  reformation 
of  the  contract  before  the  defense  can  arise. 
Until  reformed,  the  written  instrument  is 
the  only  evidence  of  the  contract.  Parol 
evidence  is  inadmissible  to  show  that  the 
agreement  was  different  from  that  there- 
in expressed.  If  the  contract  should  be  re- 
formed it  shows  that  the  plaintiff  has  no 
cause  of  action.  The  judgment  reforming 
the  contract  creates  the  defense;  and  it 
would  seem,  therefore,  that  the  plnintllT 
should  be  allowed  to  Interpose  any  legal 
objection  he  may  have  to  the  granting  of 
such  affirmative  judgment,  and  the  bar  of 
the  statute  of  limitations  is,  we  thinit, 
open  to  him  for  that  purpose.  Tlie  same 
reasons  exist  for  the  application  of  the 
statute,  where  the  reformation  of  a  writ- 
ten instrument  is  sought  by  way  of  coun- 
ter-claim, as  do  when  made  the  subject  of 
a  separate  action.  An  action  to  reform  a 
written  Instrument  on  the  ground  of  mis- 
talte  comes,  we  tbinis,  within  the  class  pro- 
vided for  by  section  4895  of  the  Revised 
Statutes,  which  limits  the  time  within 
which  the  same  may  be  commenced  to  10 
years  after  the  cause  of  action  accrues; 
and  the  statute,  we  Iiold.may  be  set  up  in 
bar.  as  well,  when  such  reformation  is 
sought  by  answer  in  an  action  brought 
to  enforce  the  instrument.  The  cause  of 
action  accrues,  in  such  cases,  upon  the  ex- 
ecution of  the  instrument,  and  the  time 
when  the  statute  begins   to  run  is  not 


postponed  to  the  discovery  of  the  mistake, 
as  it  is  to  the  disco veiy  of  the  fraud,  in 
actions  for  relief  on  that  ground.  The 
statute  of  limitations,  it  Is  well  settled.  Is 
applicable  to  a  set-oR;  the  general  rule  be- 
ing that  "If  the  defendant  pleads  a  set-oft 
the  plaintiff  may  reply  the  statute. " 
Wood,  Lim.  Act.  p.  601;  Bnsw.  Lim.  §  141. 
This  is  recognized  as  the  rule  In  ftfcBwing 
V.  James,  86  Ohio  St.  152.  But  it  is  there 
held  that  the  statute  "ceases  to  run  agaibst 
the  set-off  from  the  date  of  the  commence- 
ment of  the  action  in  which  it  is  pleaded." 
We  see  no  reason  why  the  principle  of  that 
decision  does  not  apply  to  a  counter-claim. 
But  it  does  not  aid  the  defendant,  for  it 
Is  shown,  by  the  facts  found  by  the  circuit 
court,  that  the  defendant's  cause  of  action 
for  the  reformation  of  the  contract  ac- 
crued more  than  lOyears  before  commence- 
ment of  the  plaintiff's  action.  The  judg- 
mentof  thecircultcourtls  reversed,  and  the 
counter-claim  dismissed;  and,  as  this  dis- 
poses of  the  case  appealed  to  that  court, . 
the  cause  will  be  remanded  to  the  court  of 
common  pleas  for  the  execution  of  its 
Judgment.    Judgment  aciTordingly. 


(1  Ind.  A. 
Robertson  v.  Cooper  et  a/. 


7«) 


(Appellate  Court  of  Indiana.    April  4, 1891.) 

Non-Neootiabls  Notes  —  Rights  of  Bona  Fioa 
Fdbchasbrs. 

1.  Defendants  gave  their  notn  for  the  rigbi 
to  use  a  pateat-right  in  certain  districts.  The 
note  numed  no  place  of  payment.  Rev.  St.  Ind. 
ii  6064,  6055,  provide  that  vendors  Of  patent-rights 
shall  file  copies  of  their  letters  patent  in  tne 
clork's  ofQue  of  the  county  where  sales  are  to  lie 
made,  and  that  notes  given  for  the  parchase  of 
such  rights  shall  state,  "Given  for  patent-right. " 
The  note  in  suit  did  not  so  state,  and  the  patent 
was  not  recorded.  Held,  that  the  note,  not  being 
negotiable,  and  being  void  in  the  hands  of  the 
payee,  could  not  be  collected  by  a  purchaser  tor 
value  without  notice. 

2.  The  fact  that  the  district  in  which  the  pat- 
ent-right w:;s  to  t>e  used  was  in  another  state 
does  not  render  the  note  valid. 

Appeal  from  circuit  court.  Dearborn 
county;  W.  H.  Bainbridob,  Jiulgf. 

N.  S.  Givan,  for  appellant.  McMuUen  A 
JobnstoD,  for  appellees. 

Crumpackkr.  J.  Briefly  stated,  the 
facts  In  this  case,  as  shown  by  the  plead- 
ings and  proved  at  the  trial,  are  these: 
On  the  23d  day  of  November,  l'S74.  the  ap- 
pellees gave  to  W.  H.  Curtice  &  Bro.  their 
promissory  note  for  f  100.  due  six  months 
after  date,  without  relief  from  valuation 
laws.  The  note  was  given  for  the  right  to 
use,  and  to  sell  for  others  to  use,  in  Camp- 
bell county,  Ky.,  an  alleged  patented 
washing-machine  designated  as  "Rich- 
ardson's Little  Washer.'*  The  sale  was 
made  and  the  note  given  in  Dearborn, 
county,  Ind.,  and  the  vendees  of  the  pat- 
ent-right had  not  filed  in  the  clerk's  ulBce 
In  Dearborn  coun  ty  copies  of  the  letters 
patent,  Dor  an  affidavit  stating  that  the  let- 
ters patent  were  genuinaand  had  not  been 
revoked,  and  that  they  had  authority  to 
sail  or  barter  the  alleged  patent-i-ight,  nor 
was  there  any  affidavit  filed  showing  the 
name,  age,  occupation,  or  residence  of  the 
patcnteeor  his  agent.  Thenote  was  dated 
at  Guilford,  lud.    It  designated  no  place 
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of  payment,  and  the  clan8e''Klven  tora 
patent-rigbt"  was  not  Inuerted  In  it.  Be- 
fore the  note  matured  the  appellant 
bought  It  of  the  payees  for  a  valuable 
ennslderatlon,  without  knowledge  that 
it  was  given  for  a  patent-right,  and  they 
assiKned  it  to  him  by  indorsement.  Up- 
on these  facts  the  court  below  held  that 
the  collection  of  the  note  could  not  be 
enforced,  because  the  provisions  of  sections 
6(>54,  6055,  Rev.  St.  1881,  concerninj;  patent- 
riglits,  iiad  not  been  complied  with.  The 
law  pei-eraptorily  requires  vendors  of  pat- 
ent-riglits  in'  this  state  to  file  copies  of 
their  lettei-8  patent  duly  authenticated, 
together  with  affidavits  disclosing  certain 
otherfacts.in  the  clerk's  office  in  the  coun- 
ty where  sales  are  made,  and  that  notes 
^ven  fur  ibe  purchase  of  such  rights  shall 
contain  the  clause.  "Given  for  a  patent- 
riKht."  A  penalty  is  imposed  for  the  vio- 
lation of  any  of  the  provisions  of  this  law. 
S(«  sections  above  cited.  A  promissory 
note  given  against  the  provisions  of  this 
statute  cannot  be  collected  in  the  hands 
of  the  payee  or  a  purchaser  who  buys 
^'Ith  notice  of  the  consideration.  This 
■was  settled  in  the  cns"8  of  New  v.  Walker, 
108  Ind.  i{65,  9  N.  E.  Rep.  3«6,  and  Breciinill 
▼.  Randall,  102  Ind.  528,  1  N.  E.  Rep.  3t>2. 
It  is  Insisted,  however,  that  anMnuocent 
pnrchaser  of  such  a  note,  for  a  valuable 
consideration,  may  enforce  its  collection, 
wbere  the  actual  consideration  is  not  im- 
peached, because  the  maker  as  well  as  the 
payee  of  the  note  ought  to  have  seen  that 
the  provisions  of  the  law  were  complied 
with.  No  penalty  is  imposed  upon  tiie 
maker  of  a  note  for  violating  the  provis- 
ions o?  the  patent-right  law.  In  thiscase, 
too,  the  note  is  not  negotiable  under  the 
law  merchant,  and  it  is  well  settled  by  a 
long  line  of  decisions  that  the  maker  of 
Bach  a  note  may  assert  any  and  all  de- 
fenses he  may  have  against  the  note, 
whether  legal  or  equitable,  in  the  bunds 
of  an  Innocent  purchaser,  the  same  as  he 
cdulil  if  It  were  In  the  bands  of  the  payee. 
The  doctrine  of  caveat  emptor  applies  to 
purchasers  of  such  paper,  and  by  its  very 
terms  he  is  put  upon  his  guard.  In  the 
bands  of  toe  payees  the  note  wns  not  (.'ol- 
lectible.  No  enforceable  riglii  can  lie 
founded  upon  n  transaction  a^iiiust  the 
]^nal  laws  of  the  state,  and  it  Is  a  famil- 
iar principle  of  law  that  one  cannot  sell  a 
bigher  right  or  interest  in  property  than 
be;  has  himself,. excepting  instances  where 
tlie  element  of'  estoppel  is  Involved.  We 
do  not  decide  what  the  rights  uf  the  par- 
ties would  be  If  the  note  in  suit  had  been 
written  payable  at  a  bank  in  this  state. 
It  is  Insisted,  further,  that  the  law  regu- 
lating sales  of  patent-rights  does  not  con- 
trol in  this  case,  because  the  right  sold 
%vas  to  be  exercised  and  enjoyed  in  the 
state  of  Kentucky.  We  cannot  assent  to 
this  view.  This  law  is  In  the  nature  of  a 
police  regulation,  and  was  designed  to  pro- 
tect the  citizens  of  the  state  against  fraud 
and  imposition.  It  requires  patent-right 
vendors  to  record  in  public  offices  in  coun- 
ties In  which  they  do  business  certain  In- 
formation deemed  important  for  the  pro- 
tection of  those  Investing  In  this  peculiar, 
intangible  species  of  property.  The  con- 
sequences of  the  law  operate  against  the 


vendor  directly,  and  his  franchise  ^te 
affected  only  Indirectly  by  its  provisions. 
It  Is  a  Just  and  equitable  statute,  and 
should  receive  a  liberal  construction,  and 
wenrenot  inclined  to  Impair  Its  usefulness 
by  limiting  its  operation  according  to  the 
views  advanced  by  counsel  for  the  appel- 
lant. It  was  the  evident  purjjose  of  the 
legislature  in  the  enactment  of  this  law  to 
compel  vendees  of  patent-rights  to  file 
copies  of  the  letters  patent  and  afTidavits 
In  all  counties  where  sales  are  made, 
without  ragard  to  the  locality  in  which 
the  right  sold  is  to  be  exercised.  The 
judgment  is  affirmed,  with  costs. 


(1  Ind.  A.  66) 

Srxson  t.  Hooves. 

(Appellate  Cov/rt  of  Indiana.    April  8, 1891.) 
Appeal. — Rsvisw — Malicious  Pboseodtioh — Evi- 

DBNOEs 

1.  Wbere  instructions  riven  by  the  court  are 
copied  into'  the  transcript,  out  do  not  appear  to 
have  been  signed  by  tbe  Judge,  filed,  or  made 
part  of  the  record  by  order  of  court,  and  they  are 
not  Inserted  in  the  bill  of  exceptions,  the  appel- 
late court  will  not  consider  questions  arising  up- 
on such  instructions  or  upon  the  refusal  of  the 
court  to  give  other  instructions. 

2.  In  an  action  for  malicious  prosecution,  ev- 
idence as  to  defendant's  financial  condition  is 
admissible,  since  in  such  actions  vindictive  dam- 
ages are  recoverable. 

8.  The  fact  that  evidence  was  admitted  on 
cross-examination  which  had  no  relation  to  the 
examination  in  chief  is  not  reversible  error  where 
the  evidence  was  competent,  and  no  objection  to 
it  as  not  proper  cross-examination  was  made  in 
the  trial  court 

Appeal  from  circuit  court,  Greene  coun- 
ty; John  C.  Brigos,  Judge. 

Carina  &  Gavins  and  Alexander  &  Let- 
sinper,  for  appellant.  MoITet  &  Davis,  for 
appellee. 

Crumpackbb,  J,  Tbe  appellee  recovered 
judgment  against  the  appellant  In  the 
court  below  upon  a  complaint  for  mali- 
cious prosecution.  The  evidence  Is  In  the 
record,  and  it  iaconflicting  upon  the  essen- 
tial questions  in  issue,  and  is  of  such  a 
character  that  differently  constituted 
minds  might  reasonably  draw  different  In- 
ferpnces  from  it  tipon  the  questions  in- 
volved, including  tiiose  of  "malice"  and 
"probable  cause;"  consequently  the  ques- 
tion's of  fact  were  peculiarly  within  the 
province  of  the  jury,  under  proper  Instruc- 
tions from  the  court.  This  being  the  case, 
we  are  not  warranted  in  disturbing  the 
veruict  upon  the  weight  of  the  evidence. 
The  clerk  copied  in  the  transcript  what 
purports  to  be  the  instructions  given  by 
the  court,  but  tbe.v  do  not  appear  to  have 
been  signed  by  the  judge,  filed,  or  made 
part  of  the  record  by  an  order  of  court ; 
nor  are  they  brought  into  the  record  by 
bill  of  exceptions;  consequently  wt,  can- 
not consider  thequestionN  discussed  rela- 
tive to  the  instructions  given ;  and, 
those  given  not  being  properly  in  the  rec- 
ord. It  Is  a  well-settled  rule  of  the  supreme 
court  to  decline  to  decide  any  question 
arising  upon  the  refusal  of  the  court  to 
give  Instructions  requested.  Upon  the 
trial  the  appellee  was  permitted,  over  ob- 
jections, to  introduce  evidence  showing 
tbe  appellant's  financial  condition,  and 
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complaint  1b  made  of  thlB.  In  actions 
where  the  jury  would  be  authorized  In 
awarding  compensatory  damages  only, 
ordinarily,  evidence  ol  the  pecuniary  con- 
dition ot  the  defendant  would  be  grufwly 
improper.  In  suits  for  damages,  resulting 
from  malicious  prosecutions,  however, 
inasmuch  as  the  wrong-doer  is  not  amen- 
able to  the  penal  laws  of  the  state,  it  is 
within  the  discretion  of  the  Jury,  under 

g roper  instructions,  to  award  damages 
y  way  of  punishment  in  addition  to  Com- 
pensation for  the  injuries  sustained.  It 
seems  to  be  the  policy  of  the  law  to  au- 
thorise the  infliction  of  punitive  damages 
apon  the  defendant  in  all  cases  for  mali- 
cious torts  which  are  not  punishable  by 
the  state.  While  much  mli;ht  be  said  in 
condemnation  of  the  policy  that  author- 
izes the  merging  of  the  rights  of  the  public 
into  those  of  the  individual,  and  permits 
penalties  to  be  recovered  in  private  suits, 
its  virtues  are  discovered  in  Ita  salutary 
effect  upon  society,  and  it  is  now  the  set- 
tled law  of  this  state,  supported  by  gen- 
erations of  judicial  wisdom.  J^ytton  v. 
Baird,  95  Ind.  849:  Farman  v.  Lanman, 
73  Ind.  568;  Meyer  v.  Bohlflng.  44  Ind. 
238;  Taber  v.  Hutson,  5  Ind.  822.  Evi- 
deuce  of  the  pecuniary  condition  of  the 
defendant  has  been  held  admissible  by  a 
majority  ot  the  courts  ot  last  resort  in 
this  country  in  suits  for  malicious  prose- 
cution, and  in  cases  involving  analogous 
questions;  but  the  reasons  given  therefor 
by  the  various  courts  are  not  uniform. 
Some  hold  that  such  evidence  is  ad- 
missible upon  the  theory  that  it  tends  to 
'  prove  a  wide  range  of  ln4uence  upon  the 
part  of  the  defendant,  and  that  a  slander 
published,  or  a  criminal  charge  falsely 
and  mallcloulsly  preferred,  by  one  with  a 
large  social  and  financial  influence,  would 
lilcely  inflict  a  more  serious  injury  than  if 
published  or  preferred  by  one  whose  influ- 
ence was  less  extensive;  while  upon  the 
other  hand,  it  is  held  by  many  courts  that 
this  kind  of  evidence  is  admissible  only  in 
cases  where  punitive  damages  may  be  as- 
sessed, and  upon  the  theory  thattbe  Impo- 
sition of  a  pecuniary  penalty  against  one 
ot  limited  means  might  be  oppressive, 
while.  If  the  same  amount  were  assessed 
against  one  possessed  of  large  wealth  it 
would  be  but  lightly  felt,  and  the  stern 
vengeance  of  the  law  would  be  practictiily 
lost,  so  the  jury  should  be  advised  of  the 
condition  of  the  fleece  borne  by  the  Iamb, 
and  temper  the  wind  accordingly.  A  con- 
siderable number  ot  reputable  authorities 
deny  the  competency  of  such  evidence  in  all 
cases  except  where  some  essential  right  of 
the  plaintiff  maybe  involved  in  the  defend- 
ant's financial  circumstances.  A  large  ma- 
jority of  the  best-considered  cases,  however, 
is  in  favor  of  its  competency  upon  the  one 
theory  or  the  other.  In  the  toilowing 
cases  it  was  decided  to  be  competent  in 
malicious  prosecution  snits:  Johnson  v. 
Smith,  64  Me.  555;  Humphries  v.  Parlcer, 
52  Me.  502:  Winn  v.  Peckham,  43  Wis. 
493;  Whitfield  V.  Westbrook,  40  Miss.  311; 
Peck  V.  Small,  85  Minn.  465.  29  N.  W.  Rep. 
69;  Coleman  v.  Allen,  79  Ga.  637,5  S.  E. 
Rep.  204;  Weaver  v.  Page,  6  Cal.  681; 
Bump  V.  Betts,  23  Wend.  85.  See,  also. 
Abb.  Tri.  Ev.  p.  654;  Sedgw.  Dam.  p.  38. 


Suits'  for  malieioua  prosecution.  In  so  far 
as  the  measure  of  damages  is  concerned, 
are  closely  analogous  In  principle  to  suita 
for  seduction  and  slander;  and  In  the 
latter  classes  of  cas^  proof  of  the  defend- 
ant's financial  standing  has  lieen  hela 
competent  In  the  toilowing  cases:  Bro'na 
y.  Barnes.  89  Mich.  211 ;  Hayner  v.  Cow- 
den,  27  Ohio  St.  292;  Bennett  v.  Hyde,  6 
Conn.  24;  Buckley  v.  Knapp,  48  Mo.  163; 
Hosley  v.  Brooks,  20  111.  115;  Kamey  v. 
Paisley,  18  Iowa,  89;  Clem  v.  Holmes,  83 
Grat.  722;  Lavery  v.  Crooke.  62  Wis.  612,  9 
N.  W.  Rep.  599;  Wilson  v.  Shepler,  86  Ind. 
276;  Shewalter  v.  Bei^gman,  123  Ind.  166, 
23  N.  £.  Rep.  686.  In  harmony  with  this  ar- 
ray of  authorities  we  are  constrained  to 
hold  that  the  trial  court  committed  no  er- 
ror in  admitting  the  evidence.  The  evi- 
dence was  elicited  from  the  appellant  up- 
on his  cross-examination,  and  bis  counsel 
make  the  objection  that  it  was  not  prop- 
er, because  the  subject  had  not  been  in- 
quired into  in  the  examination  in  chief. 
This  ground  ot  objection  was  not  stated 
in  the  court  below,  therefore  it  cannot  be 
considered  on  appeal.  Besides,  it  is  rare- 
ly held  reversible  error  to  admit  compe- 
tent evidence  upon  cross-examination, 
though  in  violation  ot  the  usual  rales 
governing  the  examination  of  wirnessea. 
A  wide  discretion  is  accorded  to  trial 
courts  upon  such  questions,  and  it  Is  only 
in  instances  showing  a  wanton  or  reck- 
less abuse  of  this  discretion  that  appellate 
courts  feel  justified  in  Interfering.  The 
damages  were  assessed  by  the  Jury  at  f  400, 
and  considering  the  circumstances  of  the 
case,  and  the  fact  that  the  jury  was  not 
limited  to  mere  compensation  tor  the  in- 
jury, we  do  not  deem  the  assessment  ex- 
cessive. The  Judgment  is  affirmed,  with 
costs. 

a  Ind.  App.  X) 


Hambick  v.  Babnett. 
[Appellate  Court  of  Indiana.    March  81, 1891.) 

RkLKASS  of  SUBBTT — NOTICS  TO  Bua — ^RBi.BOI(- 
JLBLE  TiKB. 

1.  Where  a  joint  and  several  negotiable  note 
is  made  by  two,  one  of  whom  in  fact  signed  as 
snrety,  though  his  suretyship  is  not  in  anj  way 
indicated  In  the  note,  such  surety  may  avail  him- 
self of  the  provisions  of  Bev.  St  Ind.  1881,  || 

1210,  1211,  that  "any  person  bound  as  surety"  on 
any  contract  may  require  the  creditor  or  obli- 
gee to  institute  suit  on  It  within  «  reasonable 
time  after  the  right  of  action  has  accrued,  and 
shall  be  released  by  the  creditor's  failure  to  bring 
suit  in  a  reasonable  time  after  notice  to  do  so. 

2.  Where  the  payee  is  notified  by  the  surely 
on  March  Slst  to  bring  suit  and  that  the  otrcuit 
court  of  the  county  in  which  the  principal  re- 
sides is  in  session,  and  will  be  for  three  weeks, 
so  that  under  Rev.  St  Ind.  1881,  t  Rie,  suit  might 
have  l>een  brought  retmrnable  and  triable  at  that 
term,  an  action  commenced  on  April  2d,  in  the 
county  where  the  surety  resides,  and  returnable 
to  the  June  term  in  the  latter  county,  is.  not 
brought  witiiin  a  reasonable  time  after  the  notice, 
and  the  surety  is  released  under  aectians  1210, 

1211,  above. 

Appeal  from  circuit  court,  Hendricks 
county ;  Thomas  L.  Sullivan,  Judge. 

Downard  &  Parker  and  T.  J.  Cofisr,  for 
appellant.  L.  M.  CampbeU  and  Barsett 
&  BHraett,  tor  appellee. 

.  Black,  C.  J.    The  appellant  was    the 
plain titt  in  (ui  action  against  Martin  ▲. 
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Bamett  and  tbe  apitellee,  John  T.  Baroett, 
on  a  Joint  and  Beveral  promlBsory  note 
governed  by  the  law-merchant,  ol  which 
the  defendants  were  the  makera  and  the 
appellant  was  the  payee,  dated  Jane  2, 
1886,  and  payable  one  day  after  date. 
Judgment  by  default  was  taken  aeainst 
Martin  A.  Bamett.  Upon  tbe  trial  of  an 
IsBne  formed  between  the  appellant  and 
the  appellee  there  was  a  finding  for  the 
latter.  From  the  Judgment  rendered  on 
this  finding  this  appeal  was  taken.  Sec- 
tion 1210,  Rev.  St.  1881,  provides:  "Any 
person  bound  as  surety  upon  any  contract 
In  writing  for  the  payment  of  money  or 
the  performance  of  any  act,  where  the 
right  of  action  has  accrued,  may  require 
by  notice,  in  writing,  the  creditor  or 
obligee  forthwith  to  institute  an  action 
upon  the  contract. "  The  next  section  pro- 
vides: "If  the  creditor  or  obligee  shall  not 
proceed  within  a  reasonable  time  to  bring 
his  action  upon  suci)  contract,  and  prose- 
cute tbe  same  to  judgment  and  ezecntion, 
the  surety  shall  be  discharged  from  all  lia- 
bility thereon. "  The  appellan  t  presents  the 
qoestion  whether  one  of  two  makers  of  a 
Joint  and  several  promissory  note  gov- 
erned by  the  law-merchant,  who  is  in  fact 
a  surety  upon  the  not«  for  the  other 
maker,  but  whose  suretyship  is  not  in  any 
way  Indicated  in  the  note,  may  avail  him- 
self of  the  statutory  provisions,  and,  by 
grlWng  notice  In  accordance  with  section 
1210.  procure  his  discharge  from  liability 
on  tbe  note,  if  the  holder  thereof,  to  whom 
tbe  notice  has  been  given,  fall  to  proceed 
within  a  reasonable  time  to  bring  bis  ac- 
tion thereon.  The  appellant  contends 
that  to  allow  the  surety  in  such  case  to 
avail  himself  of  the  provisions  of  the  stat- 
ute wonld  be  to  permit  a  contract  in  writ- 
ing to  be  varied  and  contradicted  by  parol 
evidenceof  a  contemporaneous  agreement. 
He  lays  stress  opon  the  words  "bound  as 
surety  "in  the  statute,  and  insists  that 
only  sureties  whose  suretyship  is  shown 
upon  the  face  of  tbe  contract  can  avail 
themselves  of  the  statute.  Upon  the  an- 
thority  of  McCoy  v.  Lockwood.  71  Ind. 
319,  this  question  must  be  determined 
against  the  appellant.  See,  also.  Silver 
Plate  Co.  V.  Flory,  44  Ohio  St.  480.  We 
are  next  required  to  decide  whether  the 
appellant,  upon  receipt  of  notice  from  the 
appellee,  exercised  due  diligence,  and  pro- 
ceeded within  a  reasonable  time  to  bring 
his  action  upon  the  note.  The  appellant 
and  the  appellee  were  nssidents  of  Hen- 
dricks connty,  Ind.,  where  tbe  note  was 
made.  Martin  A.  Barnett,  tbe  principal, 
resided  in  Jefferson  connty,  Ind.  Tbe  no- 
tice was  given  on  tbe  Slst  of  March,  1888, 
and  was  as  follows:  "To  William  F. 
Hamrlck— Sir:  You  are  hereby  notified 
to  Institute  suit  forthwith  on  the  note 
wblcta  yon  hold,  executed  to  you  by  Mar- 
tin A.  Bamett,  who  is  principal  thereon, 
and  by  myself  as  his  surety;  said  note  be- 
ing for  the  snm  of  9395,  being  tbe  only 
note  you  hold  against  Martin  A.  Bamett 
.  and  nayself ;  and  also  that  the  circuit  court 
Is  now  In  session  In  Jefferson  county,  In- 
diana, wherw  said  Martin  A.  Bamett  re- 
sides, and  will  continue  in  session  for  three 
weeks  after  this  date.  March  Slst,  1K88. 
John  T.  Babnktt.  "  This  action  was  com- 


menced on  the  2d  of  Apxil,  1888,  and  sum- 
mons therein  was  served  on  said  Martin 
A.  Bamett,  in  Jefferson  county,  on  the  6th 
of  April,  1888,  having  come  to  the  hands  of 
the  sheriff  <if  that  county  on  the  3d  day  of 
the  same  month.  The  first  term  ot  the 
court  below  at  which  suit  could  be  prose- 
cuted after  tbe  giving  of  said  notice,  being 
the  term  to  which  the  defendants  were 
summoned, commenced  on  the  4th  of  Jnne, 
1888.  The  conrt,  it  is  stated  in  the  bill  of 
exceptions,  took  Judicial  knowledge  that 
the  circuit  court  was  in  session  in  Jeffer- 
son county  on  the  Slst  ol  March,  1888,  and 
continued  in  session  three  weeks  there- 
after. The  appellant  has  made  no  objec- 
tion to  this  ruling,  but  has  acquiesced 
therein.  The  action  might  have  been 
brought  in  the  Jefferson  circuit  court,  a 
separate  summons  being  issued  for  the  ap- 
pellee to  Hendricks  county.  Rev.  St.  1881, 
§  812.  The  provisions  of  the  statute  relat- 
ing to  sureties  under  consideration  are 
remedial,  and  they  should  be  liberally  con- 
strued tor  the  benefit  of  the  surety.  Reid 
V.  Cox,  6  Blackf.  812;  Franklin  v.  Frank- 
lin, 71  Ind.  573;  Daily  v.  Robinson,  86  Ind. 
882.  The  right  of  the  surety  who  has 
complied  with  the  statute  is  unqualified. 
Tbe  question  of  the  solvency  or  insolvency 
of  the  principal  is  of  no  importance.  Reid 
V.  Cox,  supra ;  Overturf  v.  Martin.  2  Ind. 
507;  Silver  Plate  Co.  v.  Flory,  supra. 
When  the  principal  debtor  does  not  reside 
in  this  state  the  surety,  upon  such  notice, 
cannot  require  tbe  creditor  to  follow  the 
principal  out  of  the  state.  In  such  case  tbe 
surety  cannot  avail  himself  of  the  benefit 
of  this  statute.  Rowe  v.  Bucbtel,  13  Ind. 
881;  Whittleaey  v.  Heberer,  48  Ind.  2«0; 
Conklin  v.  Conklln,  54  Ihd.  289.  In  the 
ease  last  cited  it  is  said:  "When  the  legis- 
lature authorized  notice  to  be  given  to  the 
creditor  forthwith  to  institute  an  action, 
we  must  suppose  they  hud  reference  to  an 
action  In  tbe  proper  courts  of  the  state, 
and  not  in  any  other  Jurisdiction."  In 
Conklin  v.  Conklln,  supra,  objection  was 
expressed  by  tbe  court  to  an  answer  of  tbe 
surety, on  the  ground  that  it  did  notshow 
that  the  principal  ever  lived  in  tbe  state, 
or  could  have  been  sued  in  any  of  thd 
courts  thereof.  In  Craft  v.  Dodd,  15  Ind. 
380,  the  creditor,  upon  notice  under  the 
sta  tnte,  brought  suit  In  July  in  the  court 
of  common  pleas,  tbe  flrstsubsequent  term 
of  which  commenced  in  the  following  Oc- 
tober, the  notice  having  been  received  and 
the  suit  having  been  commenced  in  time 
to  permit  suit  to  be  brought  in  the  circuit 
court,  the  next  term  of  which  commenced 
in  August.  There  was  no  Improper  delay 
in  commencing  a  suit  if,  in  view  ot  the 
dates  of  commencement  of  the  terms  of  the 
several  courts,  tbe  suit  was  brought  iii 
the  proper  court.  It  was  held  to  be  the 
duty  of  the  creditor  "to  bring  that  suit  iu 
the  court  having  Jurisdiction  the  term  of 
wblcb  would  thereafter  first  Intervene." 
Tbe  very  purpose  for  which  the  notice 
was  given,  it  was  said,  "might  otherwise 
be  defeated."  In  Overturf  v.  Martin,  2 
Ind.  507,  under  a  similar  statute,  the  sure- 
ty on  a  note  gave  proper  notice  to  th6 
holder  in  February.  1845,  to  cause  suit  to 
be  brought;  the  surety  and  the  holder  be- 
ing residents  ot  Ripley  county,  and  tbe 
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principal  debtor  being  a  resident  of  Jeffer- 
son county.  Suit  might  have  been 
broDgbt  In  the  circnit  court  In  Jefferson 
county  In  March,  1845.  The  first  term  of 
a  circuit  court  in  Ripley  county  after  serT- 
Ice  of  the  notice. commenced  In  September, 
1845,  and  suit  was  brought  at  that  term ; 
but  that  suit  was  dismissed,  and  another 
suit  was  commenced  in  the  same  court  in 
December,  1845.  It  was  held  that  there 
was  not  proper  diligence.  It  was  not  nec- 
essary to  decide  whether  the  institution 
of  suit  at  the  first  term  of  the  circuit  court 
In  Blpley  county  would  have  constituted 
a  bringing  of  the  action  within  a  reason- 
able time,  taking  into  consideration  the 
opportunity  for  an  earlier  suit  in  Jeffer- 
son county:  as  the  failure  to  diligently 
prosecute  a  suit,  though  commenced  in 
proper  time,  was  sufilcient  to  discharge 
the  surety.  The  court  said  the  suit 
'"might  have  been  commenced  at  the  Jef- 
ferson circuit  court  in  March,  1845;  but, 
even  If  it  was  not  Incumbent  on  the  plain- 
tiff to  go  to  the  county  of  Jefferson,  where 
the  principals  resided,  he  should  have  at 
least  brought  suit  at  the  next  succeeding 
term  of  the  circuit  court  in  Ripley  county. 
•  *  •  The  suit  should  have  been 
brought  and  duly  prosecuted. "  Under  the 
statute  (Rev.  St.  1881,  S  516)  in  force  when 
the  notice  to  sue  was  given  by  the  appel- 
lee to  the  appellant,  the  plaintiff,  filing  a 
complaint  before  or  dunngthe  term,  might 
cause  a  day  for  the  appearance  of  the  de- 
fendant during  the  term  tn  be  stated  in 
tbe  summons;  and,  if  such  summons  were 
personally  served  10  days  before  the  day 
so  stated,  the  action  would  stand  lor  is- 
sue and  trial  at  such  term,  and  the  court 
would  have  jurisdiction  to  hear  and  deter- 
mine the  action,  as  it  summons  had  been 
served  10  days  before  the  first  day  of  the 
term.  In  determining  whether  the  credit- 
or proceeded  within  a  reasonable  time,  his 
ability  thus  to  bring  in  the  defendants  and 
prosecute  his  cause  during  a  term  pending 
at  the,  commencement  of  his  action  must 
be  considered.  We  think  the  appellant 
was  required,  undur  the  notice  given  him, 
to  sue  In  the  Jefferson  circuit  court,  not 
because  tbe  principal  debtor  resided  In 
that  county,  but  because,  under  the  cir- 
cumstances, his  failure  to  do  so  was  a  fail- 
ure to  proceed  within  a  reasonable  time 
to  bring  his  action  upon  the  note  as  con- 
templated by  the  statute.  Tbe  Judgment 
is  affirmed,  with  costs. 

<2  Ind.  App.  97)  

RBOBNBBUBa  V.  NOTESTtNE.* 

(Appeliate  Court  of  Indiana.    March  81,  1891.) 

AOTIOX  ON  ITOTS — VtLLJn>  AS  DBRN8K. 

It  ia  no  defense  to  an  action  on  a  note  that 
It  was  given  for  Bohemian  oats  fraudulently  rep- 
resented by  the  payee  to  be  very  valuable  and 
extremely  prolifio,  where  ttie  maiker  retains  the 
oats. 

Appeal  from  circnit  court,  Allen  county ; 
E.  O'RouBRB,  Judge. 
Randall  <S  Vesey,  for  appellant. 

New,  J.  On  the  6th  of  December,  1885, 
the  appelleeezecuted  his  note  atl4months, 
for  $200,  to  Benjamin  Casebeer  or  bearer, 
payable  at  the  Hamilton  National  Bank 
at  Fort  Wayne,  Ind.    After  several  trans- 

*  Rehearing  denied. 


fera  by  Indorsement,  It  was  finally,  before 
maturity,  assigned  by  indorsement  to  the 
appellant,  who  brought  suit  thereon 
against  the  appellee.  An  answer  in  four 
paragraphs  was  filed  to  the  complaint, 
and  demurrers  to  each  of  said  paragraphs 
overruled.  This  ruling  of  the  court  is  as- 
signed as  error.  The  first  paragraph  of 
the  answer  admits  the  execution  of  tbe 
note,  but  says  that  the  payee  was  tbe 
owner  of  Bohemian  oats,  and  desired  to 
sell  bira  20  bushels  thereof  at  910  per  bush- 
el; that  to  Induce  him  to  purchase  the 
payee  said  to  him  that  he  had  handled 
and  sold  said  oats,  was  well  acquainted 
with  and  knew  the  character,  quality, 
productiveness,  and  special  value  of  the 
same,  and  then  stated  and  falsely  repre- 
sented to  him  that  said  oats  would  yield 
from  40  to  50  bushels  per  acre,  was  supe- 
rior in  substance  and  In  firmness  to  other 
oats,  and  better  for  feeding  purposes  and 
Tidier  in  quality,  and  were  specially  vala- 
able  for  making  oat  meal  and  for  brew- 
ing purposes ;  that  said  oats  had  a  mar- 
ket value  of  two  dollars  per  bushel,  and 
that  one  bushel  was  worth  three  of  com- 
mon oats ;  tha  t  all  of  said  representations 
were  false,  and  so  known  to  be  by  said 
payee  at  the  time  of  making  the  same; 
that  defendant  was  igmorant  of  the  qual- 
ity of  said  oats  as  represented,  and  bad 
not  the  means  of  ascertaining  their  falsi- 
ty; that  he  relied  on  the  truth  of  said  rep- 
reseutations,  and  believing  them  to  be 
true,  and  in  consideration  of  their  truth, 
he  purchased  from  the  payee  20  bushels  of 
said  oats,  for  the  price  of  $10  per  bushel, 
and  executed  therefor  the  note  sued  on; 
that  said  representations  were  false,  in 
this :  that  said  oata  only  yielded  12  bush- 
els per  acre,  and  were  and  are  utterly  unfit 
for  feeding  purposes,  for  making  oat-meal 
and  brewing  purposes,  and  had  not  then 
or  now  any  market  value  for  such  jjur- 
poses,  and  no  value  at  all  for  said  pur- 
poses, and  are  tn  every  way  inferior  to 
common  oats,  and  by  reason  thereof  have 
been  wholly  lost  to  the  defendant,  except 
said  20  bushels,  which  was  then  and  is  now 
of  the  value  of  two  dollars,  lor  which, 
with  costs,  he  offers  to  confess  Judgment, 
and  the  consideration  of  said  note  has 
wholly  failed ;  that  the  plaintiff  and  the 
several  assignors  bought  said  note  with 
knowledge  of  its  fraudulent  procurement. 
Tbe  other  paragaphs  of  the  answer,  al- 
though differing  somewhat  from  the  first, 
need  not  be  recited,  in  view  of  the  conclu- 
sion we  have  reached  as  to  the  overruling 
of  tbe  demurrers.  Fraud,  and  not  want 
nor  failure  of  consideration,  is  the  theory 
of  eacb  paragraph  of  the  answer,  and  al- 
though some  of  the  representations  stated 
are  not  in  law  deemed  to  be  fraudulent, 
still  enough  remains  in  eacb  to  constitute 
a  sutllcient  charge  cl  procurement  of  the 
execution  of  the  note  sued  on  by  fraud. 
We  are  of  the  oi>inion,  however,  that  the 
material  facts  ns  pleaded  do  not  consti- 
tute a  direct  defense  to  the  note  sued  on; 
that  is  to  say,  do  not  defeat  or  destroy 
the  contract  Itself.  The  first,  second,  and 
third  paragraphs  of  tbe  answer  are  clear- 
ly bad.  It  cannot  be  learned  from  them 
whether  the  appellee  still  has  the  Identical 
oats  purchased  by  blm  or  not.   Conceding 
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that  the  note  was  procnrcd  by  fraud, 
th«  appellee  cannot  rely  upon  the  trand  to 
defeat  the  note,  and  at  the  aame  time  re- 
tain the  benefltB  derived  from  it.  Heuton 
V.  Kno\vltun,53  Ind.  3.57:  Higham  v.  Har- 
ris. 108  Ind.  246.  8  N.  E.  Rep.  255;  Gates  v. 
Bales.  78  Ind.  285;  AKricultural  Worlcs  v. 
PhllllpB,  47  Ind.  259.  A  contract  or  other 
transaction  Indnced  or  tainted  by  fraud  Is 
not  void,  but  only  voidable,  at  the  elec- 
tion of  the  party  defrauded.  If  be  wants 
to  avoid  the  contract  Itself,  as  a  contract 
or  cause  of  action,  he  must,  when  he  dis- 
covers the  fraud,  rescind  the  contract  by 
retuming,  or  offering  to  return,  the  thing 
parcbased.  If  be  does  not  do  this  be  af- 
flrms  the  contract.  He  cannot  treat  it  as 
Kood  In  part  and  void  in  part.  He  mnsT 
affirm  or  avoid  it  as  a  whole.  Worley  v. 
Moore,  97  Ind.  15;  Himes  v.  Langloy,  86 
Ind.  77.  If  be  does  not  tender  a  ri^turn  of 
the  property  purchased,  his  remedy,  if  he 
has  been  damaged  by  the  fraud,  is  to  sue 
fur  the  fraud,  or  when  sued  on  the  contract 
defend  by  way  of  counter-^Iaim;  and  tf 
the  iujary  sustained  by  him  in  consequence 
of  the  fraud  be  equal  to  or  greater  than 
the  amount  of  the  purchase  money  un- 
paid, be  win  defeat  the  action,  having 
judgment  for  the  excess  if  the  Injury  be 
greater,  while  if  the  injury  be  less  it  will 
go  in  reduction  of  the  plaintiff's  claim. 
Hauck  V.  Orautbam.  22  Ind.  53;  Hillen- 
brand V.  Stockman,  123  Ind.  598.  24  N.  E. 
Kep.  370.  In  the  fourth  paragraph  of  the 
answer  it  is  alleged  that  the  oats  for 
which  the  note  was  given  have  been  sown, 
and  therefore  cannot  be  returned.  It  is 
not  shown  when  they  were  sown,  whether 
before  or  after  he  discovered  the  fraud. 
We  think,  therefore,  what  we  have  said 
about  the  first,  second,  and  third  para- 
graphs of  the  answer  will  apply  to  the 
fourth,  as  now  framed.  Judgment  re- 
versed, with  costs,  with  instructions  to 
sustain  the  demurrer  to  each  paragraph 
of  the  answer. 

(1  ina.  A.  IS) 

Reed  v. 


Town  of  Obleanb. 


(Appellate  Court  of  Indiana.    March  81,  1891.) 
Towns — ExPLOTVBitT  or  Bbokxr— 8alb  ot  Bonds 

— COlIPBSBATION — PUEASINO. 

1.  Under  Rev.  St.  Tnd.  1881,  $  4488,  provid- 
ing that  town  trustees  may  negotiate  and  sell 
town  bonds,  the  trustees  can  employ  a  broker  to 
effect  the  sale. 

2.  In  a  snit  against  the  town  by  the  broker 
to  recover  for  his  services  in  selling  the  bonds, 
an  averment  in  the  complaint  that  tbe  town  by 
its  trustees  employed  plaintiS  to  negotiate  the 
bonds  snfflcientiy  alleges  that  the  trustees  acted 
oflaciallT-  in  employing  plaintiff. 

3.  The  contract  of  employment  need  not  be 
in  writing. 

4.  The  complaint  need  not  show  that  the 
bonds  sold  by  plaintiff  were  legally  issned. 

Appeal  from  circuit  court.  Orange  coun- 
ty:  E.  D.  Pearson,  Judge. 

S.  C.  Wright,  M.  S.  Marityt  Ralph  Bill. 
and  M.  S.  Bright,  for  appellant.  Wa. 
Farrell,  for  appellee. 

Crdmpacebr,  J.  This  suit  was  brought 
to  recover  compensation  for  services  as  a 
broker,  alleged  to  have  been  performed  by 
tbe  appellant  lor  the  town  of  Orleans  in 
aegottating  the  sale  of  certain  municipal 


bonds.  It  is  alleged  in  tbe  complaint,  In 
substance,  that  the  town  of  Orleans  was ' 
dul.T  incorporated  under  the  general  laws 
of  the  state,  and  a  necessity  existed  for 
the  enlargement  of  a  public  school  build- 
ing in  said  town ;  and  in  order  to  raise 
funds  necessary  for  tbat  purpose  the 
town  trustees,  by  an  ordinonceduly  adopt- 
ed, authorized  the  issuing  of  'municipal 
bonds  to  the  amount  of  f  2.500,  and  pro- 
vided that  the  bunds  should  not  be  sold 
for  less  than  94  per  cent,  of  their  face 
valne;  that  such  oonds  were  duly  made 
out  and  signed,  and  the  town  trustees 
undertook  to  dispose  of  them,  but  failed; 
that  appellant  had  an  extended  acquaint- 
ance among  investors  in  tbat  kind  of  se- 
curities, and  was  of  good  financial  stand- 
ing generally,  and  because  of  such  ac- 
quaintance and  standing, the  town,  by  its 
"trustees,  called  upon  this  plaintiff,  and 
verbally  i-equested  him  to  sell  and  dispose 
ofsaid  bonds,  and  placed  tbe  selling  and  dis- 
position of  said  bonds  under  his  control." 
It  is  further  averred  that  after  considera- 
ble effort,  and  upon  his  own  personal 
guaranty  tbat  the  bonds  were  valid,  he 
succeeded  in  selling  them  at  their  par 
value,  and  turned  the  entire  proceeds 
over  to  the  proper  officer,  upon  the  order 
of  the  town  trustees;  that  such  trustees 
knew  of  his  employment,  consented  there- 
to, accepted  and  used  the  proceeds  of  the 
bonds,  but  refused  to  pay  him  anything 
for  bis  services  lor  selling  them,  although 
requiBSted  so  to  do ;  and  that  his  services 
were  fairly  worth  f200.  A  demurrer  was 
filed  to  the  complaint,  denying  its  suffi- 
ciency to  state  a  cause  ot  action,  and  was 
sustained  by  the  trial  court.  The  appel- 
lant excepted  to  the  ruling  of  the  court, 
and  judgment  was  rendered  against  him 
upon  the  demurrer.  This  appeal  properly 
presents  the  ruling  of  tbe  trial  court  upon 
the  demurrer.  It  is  claimed  in  support  of 
the  judgment  that  the  bonds  were  Issued 
pursuant  tu  the  provisions  of  section 
4488,  Rev.  St.  1881,  and  under  this  statute 
it  was  the  duty  of  the  town  trustees  to 
dispose  of  the  bonds,  and  consequently 
the  employment  of  the  appellant  for  tbat 
purpose  was  unauthorized.  While  the 
section  of  the  statute  above  cited  provides 
that  the  trustees  may  negotiate  and  sell, 
from  time  to  time,  as  many  bonds  issued 
under  its  provisions  as  may  be  necessary 
to  carry  Into  effect  the  purpose  for  which 
they  were  Issued,  it  does  not  follow  that 
the  trustees  may  not  employ  the  usual 
and  most  efficient  agencies  to  effect  such 
sale.  The  sale  of  the  bonds  Is  incidental 
and  necessary  to  effect  the  purpose  for 
which  they  were  issued,  and  the  law  does 
not  undertake  to  prescribe  tbe  manner  in 
which  the  sale  should  be  made.  Authori- 
ty to  issue  and  sell  bonds  for  municipal 
purposes  must  come  from  the  officers 
charged  with  the  management  of  munici- 
pal affairs ;  and  their  authority  depends 
upon  the  express  provisions  of  the  law, 
which  must  he  strictly  observed;  but, 
after  bonds  have  been  issued  by  competent 
authority,  the  particular  means  to  be  em- 
ployed to  effect  their  sale  lies  in  the  busi- 
ness sense  and  discretion  of  the  town  au- 
thorities. Municipal  corporations  have 
the  right  to  employ  such  methods  and 
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agencies  In  transactions  of  a  purely  bnsi- 
neea  character  as  are  approved  by  the  ex- 
perience and  JndRment  of  good  business 
men,  unless  restricted  by  legislation.  A 
sale  of  bonds  by  a  duly-authorized  aieent 
of  the  trustees  ot  a  town  corporation  is, 
in  contemplation  ot  law,  a  sale  by  the 
town.  State  t.  Hauser,  63  Ind.  155;  Diil. 
Mun.  Corp.  §  452  et  seq.  It  Is  also  insisted 
that  the  complaint  is  defective,  in  that  it 
does  not  show  appellant's  employment  to 
have  been  made  by  the  town  trustees 
while  sitting  In  the  discharge  ut  official 
duties,  and  because  the  contract  ot  em- 
ployment was  not  in  writing.  The  aver- 
ment that  the  town,  by  its  trustees,  en- 
gaged appellant  to  negotiate  and  sell  the 
bonds  shows  the  employment  waB  au- 
thorized. If  SQCh  employment  could  not 
have  been  legally  made  except  by  the 
trustees  in  session,  the  averment  of  em- 
ployment on  the  part  of  the  town  by  its 
trustees  is  equivalent  lo  the  allegation 
that  the  town  by  its  trustees  in  session 
employed  the  appellant  to  sell  the  bonds. 
Contracts  of  employment  of  this  nature 
need  not  be  written,  although  It  would  be 
In  keeping  with  good  business  methods  If 
they  were.  This  is  settled  in  the  cases  of 
City  of  Logansport  v.  Dykeman,  11«  Ind. 
15,  17  N.  E.  Rep.  5K7;  Over  v.  City  of  Green- 
field, 107  Ind.  281,5  N.  E.  Rep.  872;  and 
Board,  etc.,  t.  Ritter,  90  Ind.  3U2. 

The  only  other  objection  made  to  thecom- 
plaint  Is  that  It  does  not  show  that  the 
bonds  'jold  by  the  appellant  were  legally  is- 
sued. It  was  not  necessary  In  the  com- 
plaint to  recite  all  the  prece<lent  steps  nec- 
essary to  authorize  the  Issuing  of  the 
bonds.  Where  the  question  comes  up  in- 
cidentally, as  it  does  here,  It  will  be  pre- 
sumed that  the  officers  of  the  town  fully 
observed  the  requirements  of  the  law. 
Besides,  it  is  difficult  to  understand  bow 
the  validity  of  the  bonds  could  affect  the 
qaestion  involved  In  this  case  at  any  rate. 
If  the  bonds  should  be  adjudged  Invalid, 
it  does  not  follow  that  the  town  would  be 
absolved  from  an  honest  liability  incurred 
in  disposing  of  them,  any  more  than  that 
fact  would  defeat  the  claim  of  the  printer 
or  lithographer  for  preparing  the  blanks 
upon  which  they  were  written.  The  com- 
plaint shows  that  the  town  of  Orleans 
issued  the  bonds  for  an  authorized  pur- 
pose, and  employed  the  appellant  as  a 
broker  to  sell  them.  He  sold  them  at 
their  par  value,  and  turned  the  entire 
proceeds  over  to  the  town.  The  town 
has  had  the  benefit  of  his  services,  and 
has  paid  nothing  therefor.  If  the  facts  In 
the  complaint  be  true,  the  appellant  is  en- 
titled to  what  his  services  were  fairly 
worth.  The  complaint  states  a  good 
cause  of  action.  The  judgment  is  re- 
versed, with  Instructions  to  overrule  the 
demurrer  to  the  complaint,  and  to  pro- 
ceed in  accordance  with  this  opinion. 


(1  Ind.  A.  20) 

Mahtin  V.  Bauoh. 
[AppelltUe  Court  of  Iiidiana.    March  81,  1891.) 
Joint  Debtoks — Judgment  Against  One— Er- 

FECT. 

1.  A  judgment  on  a  joint  note  against  one  of 
two  Joint  makers  discharges  the  other  maker  ab- 
solutely, Rev.  St.  Ind.  18»1,  i  820,  prescribing  the 


procedure  where  part  only  of  defendants  are 
served,  not  having  changed  the  oommon-law  rale 
in  respect  to  the  eAect  of  a  judgment  against  one 
of  two  joint  debtors. 

2.  Where  such  judgment  is  vacated  and  set 
aside  the  liability  of  both  debtors  on  tlie  note  Is 
revived. 

Appeal  from  snperlor  court,  Tippecanoe 
county;  Frank  B.  Evkbbtt,  Judge. 

E.  A.  Greenlee,  for  appellant.  J.  F.  Mc- 
Hugb,  for  appellee. 

Reinhard,  J.  This  was  an  action  by 
the  appellant  against  the  appellee  and  one 
Reuben  B.  Miller  on  a  Joint  promissory 
note  executed  by  them  to  the  appellant. 
The  defendants  In  the  court  below  were 
duly  served  with  process.  Baugb,  the  ap- 
pellee, appeared,  and  was  ruled  to  answer, 
and  on  the  same  day  Miller  suffered  judg- 
ment to  go  against  him  by  default.  Sub- 
sequently the  appellee  filed  an  answer,  and 
at  the  same  time  filed  his  affidavit  for  a 
change  of  venue  from  the  county.  The 
change  was  granted,  and  the  apiwUeewaa 
given  time  to  perfect  the  same;  but  this 
was  never  done.  The  cause  was  continued 
from  the  May  term  until  the  September 
term,  1888,  and  on  the  third  day  of  the  lat- 
ter term  Miller,  the  appellee's  co-defend- 
ant, filed  a  written  motion  to  set  aside  the 
default  and  judgment  rendered  against 
blm  at  the  previous  term,  alleging,  with- 
out designating  in  what  particular,  that 
the  proceedings  and  judgment  of  the  court 
were  "irregular,  and  contrary  to  law." 
This  motion  was  by  the  court  sustained-, 
and  the  default  and  judgment  against  Mil- 
ler set  aside,  and  Miller  was  ruled  to  an- 
swer. At  the  same  time  the  appellee, 
Baugh,  was  granted  leave  to  file  an  addi- 
tional paragraph  of  answer,  and  there- 
upon  filed  his  plea  of  puJs  darrein  contin- 
uaace.  In  this  pleauing  he  set  out  the  ren- 
dition ot  the  judgment  against  the  joint 
obligor.  Miller,  and  claimed  that  the  note,, 
being  a  joint  obligation,  and  Judgment 
having  been  taken  upon  the  same  against 
one  of  the  makers,  was  merged  In  the  Judg- 
ment, and  that  the  other  obligor,  Bangb, 
was  thereby  discharged.  To  this  para- 
graph of  the  answer  the  appellant  filed  a 
demurrer,  which  was  by  th€  court  over- 
ruled, and  an  exception  reserved  by  ap- 
pellant. Appellant  then  filed  a  reply  In  two 
paragraphs, — the  first  being  the  general 
denial,  and  the  second  special  matter,—^ 
setting  oiit  at  length  the  facts  already 
stated  in  this  opinion  In  reference  to  the 
rendition  and  subsequent  vacation  of  said 
Judgment.  To  this  paragraph  of  the  re- 
ply a  demurrer  was  sustained  by  the 
court,  and  an  exception  taken  by  the  ap- 
pellant. The  court  thereupon  rendered 
Judgment  against  the  appellant.  Amo- 
tion for  a  new  trial  was  made  and  over- 
ruled, and  the  appellant  again  saved  his 
exception. 

The  assignment  of  errors  calls  In  ques- 
tion the  correctness  of  the  rulings  of  the 
court:  First, ill  overruling  the  appellant's 
demurrer  to  the  third  paragraph  of  the  an- 
swer; secoDcf,  In  sustaining  the  appelWe's 
demurrer  to  the  special  paragraph  of  the 
reply;  and,  third.  In  overruling  the  appel- 
lant's motion  for  a  new  trial.  As  the  ap- 
pellant hati  not  argued  the  question  made 
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npon  the  third  aBsIgnment,  it  may  be  re- 
garded as  waived.  The  questions  present- 
ed by  the  record  for  our  decision,  there- 
tore,  are  these:  First.  When  Judgment  is 
rendered  on  a  Joint  promissory  note 
against  one  ot  two  joint  obligors,  is  the 
other  thereby  absolutely  dis(;Iiarged,  an 
Itfss  the  plaintin  in  some  legal  way  saves 
his  rights  to  pursue  the  other  also?  Sec- 
ood.  If  BO,  and  it  such  judgment  is  after- 
wards set  aside  and  vacated,  does  this  re- 
vive the  liability  ot  both  obligors?  In 
our  view  ot  the  case,  both  these  questions 
must  be  answered  in  the  affirmative.  It 
is  a  well-settled  rule  ot  the  common  law 
that  a  judgment  recovered  against  one  of 
two  joint  debtors  is  a  bar  to  an  action 
against  the  other,  or  to  an  action  against 
both.  1  Pars.  Cont. (5th  Kd.)p.l2.noteC; 
2  Daniel,  Neg.  Inst.  §  1296,  and  notos.  Our 
statute  (section  320,  Rev.  St.  1881)  does 
not  change  the  common-law  rule.  Archer 
V.  Heiman,21  lod.  29;  Erwin  v.Scotten,  40 
Ind.  389;  Robinson  v.  Snyder,  74  Ind.  110; 
Kenoard  v.  Carter. 64  Ind.  SI ;  Cox  v.  Mad- 
dux, 72  Ind.  206;  Richardson  v.  Jones,  58 
Ind.  240.  Other  cases  might  bp  cited,  but 
the  above  will  be  sufficient.  Section  821  ot 
the  statute  applies  to  cases  where  some  ot 
the  defendants  were  not  summoned  and 
did  DOt  appear.  It  does  not  apply  to  a 
case  lilte  tliis.  We  think  also,  that  where 
a  judgment  has  been  taken  against  one  ot 
two  joint  obligors  on  a  promissory  note, 
and  arterwards  the  judgment  is  reversed 
or  set  aside,  the  judgment  is  not  a  bar 
to  another  action  upon  the  note.  Maghee 
V.  Collins,  27  Ind.  83;  Ciodfelter  v.  Huiett, 
92  Ind.  426.  8ee,also,Lawrencev. Sample, 
97  Ind.  53.  The  appellee's  contention  is 
that,  as  the  note  was  merged  in  the  judg- 
ment against  Miller,  the  entire  Indebted- 
ness became  thereby  extinguished,  so  far 
as  Baugh  was  concerned,  and  that  he  was 
absolutely  discharged.  "His  rights  be- 
came fixed."  says  appellee's  counsel  in  his 
hrlef,  "and  no  subsequent  act  of  either 
Miller  or  the  appellant  could  revive  the 
liability."  As  we  understaml  the  reason- 
ing ot  the  court  in  Maghee  v.  Collins,  supra, 
this  point  has  been  expressly  decided  other- 
wise. Say  the  court  in  that  case:  "After 
a  judgment  has  been  reversed  it  can  have 
no  force  tor  any  purpose.  It  no  longer 
binds  either  ot  the  parties  to  it.  It  will 
not  bar  another  suit  for  the  same  cause  ot 
action  against  the  party  who  was  defend- 
ant to  it;  and  surely  no  principle  of 
justice  requires  that  it  should  be  deemed 
a  bar  in  favor  of  a  stranger,  jointly  liable 
with  Mm  originally.  If  there  be  a  rule  ot 
law  to  that  effect.  It  is  therefore  wholly 
technical  and  arbitrary,  and  without  any 
support  in  sound  reason  or  good  morals. 
In  a  well-considered  brief  the  counsel  tor 
the  appellee  admit  that  they  have  not 
been  able  to  find  any  authority  in  point, 
after  a  careful  examination  ot  the  books. 
We  think  it  will  not  be  possible  to  And  an 
adjudicated  case  anywhere  sustaining  the 
doctrine,  and  that  qo  court  having  ade- 
quate opportunity  tor  that  full  delibera- 
tion which  Is,  not  always  attainable  at 
Disl  priua  will  be  desirous  of  originating 
the  novelty.  »  •  •  The  judgment 
against  one,  or  even  against  both,  does 
Bot    extinguish     the    indebtedness,    but 


nierely  changes  its  form  into  a  contract  ot 
r^ord  to  pay  the  very  same  debt.  •  •  * 
A  valid  subsisting  judgment  against  one 
merges  the  original  contract  la,  the  judg- 
ment; and  as  the  plaintiff,  by  taking  the 
judgment,  has  put  it  out  ot  his  power  to 
prove  a  subsisting  joint  contract,  he  can- 
not recover  against  the  other.  But  in  the 
case  before  us  the  judgment,  having  been 
reversed.  Is  as  if  it  had  never  been.  There 
Is  no  judgment.  There  is  now  simply  the 
cause  pending  against  him.  His  original 
contract  is  not  merged,  but  still  subsists 
in  full  force  as  to  him  ;  and  the  reason  for 
discharging  bis  co-obligor  does  not  exist. 
While  the  judgment  remained,  the  righii  ot 
action  against  the  co-obligor  was  sus- 
pended merely,  notextinguiahed."  We  are 
in  full  accord  with  the  views  expressed  in 
the  opinion  from  which  we  have  quoted. 
We  have  been  referred  to  no  rule  of  law, 
and  certainly  there  can  be  no  principle  of 
justice,  equity,  or  good  conscience,  which 
supports  the  doctrine  contended  tor  by  the 
appellee.  It  a  reversed  or  vacated  Judg- 
ment is  a  bar  to  a  suit  against  one  not  a 
party  to  it,  why  is  it  not  a  bar  also  to 
any  fnture  proceeding  against  the  judg- 
ment defendant  himself?  It  by  the  mere 
act  ot  the  court  in  rendering  a  judgment 
against  one  of  two  or  more  joint  makers 
ot  a  note  given  for  a  joint  debt  the  note 
and  debt  becometorever  merged  in  thejudg- 
ment,  and  cease  to  have  any  farther  sepa- 
rate existence,  why  will  not  such  a  judg- 
ment, though  reversed  or  set  aside,  be  a 
perpetual  bar  to  the  collection  of  the  note 
or  debt  from  either  or  all  of  the  joint  debt- 
ors or  contractors?  Whether  there  is  or 
is  not  a  merger  always  depends  upon  the 
question  whether  there  is  or  is  not  a  valid 
judgment.  If  the  judgment  is  ineffective, 
or  coram  aon  Judlce,  or  is  reversed  or 
set  aside,  there  can  be  no  merger  of  the 
cause  ot  action;  or  if  there  has  been  one 
it  ceases.  Freem.  Judgm.§218,andautbor• 
itieBclted.  We  are  clearly  ot  the  opinion 
that  the  paragraph  ot  the  reply  to  which 
the  court  sustained  a  demurrer  was  good, 
and  that  for  this  error  the  judgment  ot 
the  lower  court  must  be  reversed.  Judg- 
ment reversed,  with  costs,  and  the  cause 
remanded,  with  Instructions  to  the  court 
below  to  overrule  the  demurrer,  and  tor 
farther  proceedings  not  inconsistent  with 
this  opinion. 

(1  Ind.  A.  BS) 
MiLHOT.LIN  T.  FULLEB. 

(AppdlaU  Court  of  Indiana.  April  3, 189L) 
FiBADiNS  IN  Justice  Coubt— Complaikt. 
In  an  action  before  a  justice,  a  complaint 
in  which  the  plaintiil  statcii  "that  on  the  4tn  day 
of  Janaary,  1888,  he  commenced  working  for  the 
defendant  by  the  day,  and  that  he  worked  144 
days,  which  is  worth  75  cents  per  day,  making 
$108,  which  is  wholly  unpaid,  "Is  sufficient,  when 
attacked  for  the  first  time  In  the  oironit  court. 

Appeal  from  circuit  court,  Delaware 
county.    O.  J.  Lotz,  Judge. 

George  H.  Koons,  for  appellant.  Gr^- 
ory  &  SUverburg,  for  appellee. 

Reinhard,  J.  This  action  was  com- 
menced before  a  justice  ot  the  peace.  The 
complaint  is  as  follows:  "The  plaintiff, 
Levi  D.  Fuller,  complains  uf  the  defend- 
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ant,  Natban  MllboIIln,  and  Bnys  that  o.n 
the  4th  day  of  January,  1888,  be  com- 
menced working  for  the  defendant  by  the 
day,  and  that  be  worktMl  144  days,  which 
is  worth  eeventy-flveceota  per  day,  mak- 
ing one  hnndred  and  eight  duilars,  which 
is  wholly,  unpaid.  Wherefore  the  plalntitf 
demands  Judgment  for  one  hundred  and 
eight  dollars,  and  other  proper  relief." 
In  the  juRtlce'ti  court  there  was  a  trial  by 
jury,  resulting  in  a  verdict  and  Judgment 
in  favor  of  the  appellee,  who  was  the 
plaintiff  below,  and  an  appeal  whs  taken 
to  the  circuit  court.  In  that  court  the 
appellant  for  the  first  time  called  in  ques- 
tion the  suHiciency  of  the  complaint,  first 
by  motion  to  dismiss  and  then  by  demur- 
rer. The  ruling  of  the  circuit  court  was 
against  the  appellant  in  both  instances. 
Exceptions  wei-e  reserved  by  him,  but  no 
bill  of  exceptions  was  filed  saving  tiie 
point  on  the  motion  to  dismiss.  There 
was  another  trial  by  Jury  In  the  circuit 
court,  resulting  in  a  second  verdict  for  the 
appellee,  this  time  for  an  increased 
amount.  After  the  court  had  overruled  a 
motion  tor  a  new  trial,  the  appellant 
moved  in  arrest  of  judgment,  and  this 
motion,  too,  was  overruled  l>y  the  court. 
Final  Judgment  was  then  rendered  npou 
the  verdict,  and  an  appeal  taken  to  the 
supreme  court. 

We  pass  over  the  questloa  whether  the 
record  properly  presents  the  ruling  of  the 
court  below  on  the  appellant's  motion 
to  dismiss.  Neither  'do  we  deem  it  neces- 
sary, in  view  of  the  conclusion  which  we 
have  reached,  to  decide  the  point  made  by 
the  aptjellee  that  the  appellant  went  to 
trial  Ijefore  the  Justice  of  the  peace  on  the 
merits  of  the  case  without  first  raising  his 
objection  to  the  complaint,  and  that, 
therefore,  the  objection  comes  too  late. 
Had  th?  action  originated  in  the  circuit 
court,  we  doubt  very  much  whether  the 
complaint  would  have  been  sulticient  on 
demurrer.  But  in  pleadings  before  jus- 
tices of  the  peace  great  liberality  is  in- 
dulged, even  where  the  sufficiency  of  the 
instrument  is  called  in  question  by  a  de 
murrer  or  other  direct  attack.  There  is 
no  formality  whatever  required.  All  that 
is  necessary  by  way  of  a  complaint,  in  a 
case  like  this,  is  a  statement  of  the  cause 
of  action  which  contains  sufficient  sub- 
stance to  apprise  the  defendant  of  the  nat- 
ure of  the  Uemund,  and  is  such  that  a 
Judgment  thereon  may  be  used  as  a  bar 
to  another  suit  for  tlie  same  claim.  An- 
derson V.  Lipe,  114  Ind.  464,  10  N.  E.  Rep. 
KiH;  Smith  v.  Heller,  119  Ind.  212,  21  N.  E. 
Rep.  657.  We  think,  wbeii  tested  by  this 
rule,  the  complaint  must  be  held  sufficient, 
even  on  demurrer  or  motion  to  dismiss. 
The  pleading,  as  suggested  by  counsel,  Is 
somewhat  of  a  unique  affair,  and  is  in 
many  respects  vague  and  indefinite.  But 
we  do  not  think  ItisoiMsn  to  the  objec- 
tion that  it  fulls  to  apprise  the  defendant 
of  the  nature  of  the  demand  against  him, 
and  that  a  judgment  thereon  could  not 
be  legally  pleaded  as  a  bar  to  another  ac- 
tion. It  sufficiently  appears  from  it  that 
the  plaintiff  claims  he  did  144  days'  work 
for  the  defendant  between  the  4th  day  of 
January,  1S88,  and  the  time  of  filing  the 
complaint  with  the  justice.    We  think  it 


may  fairly  be  inferred  from  this  averment 
that  the  work  was  done  by  the  request 
and  consent  of  the  appellant,  if  such  an 
averment  is  necessary.  The  appellant  in- 
sists that  the  complaint,  in  order  to  be 
suiflcient,  should  state  tliat  the  debt  was 
due.  The  complaint  does  state  that  thf> 
work  was  done  "  by  the  day. "  As  this 
phrase  is  commonly  understood  It  means 
from  one  day  to  another,  without  cer- 
tainty of  continuance.  We  think,  where 
work  is  done  In  that  way,  the  compensa- 
tion becomes  due  as  each  day's  work  is 
finished,  unless  the  parties  provide  other- 
wise by  spettlal  agreement.  Hence,  if  it 
were  necessary  to  charge  that  tiie  debt 
was  due.  we  think  this  averment  would 
be  sufficient,  but  we  do  hot  decide  that 
this  is  necessary.  In  the  case  of  Smith  v. 
Heller,  supra,  the  complaint  averred, 
among  other  things,  that  the  defendant 
"Justly  owes  the  plaintiffs  the  sum  of  six- 
ty-three and  21-100  dollars,  and  that  the 
payment  of  the  said  sum  has  been  unrea- 
sonably delayed,  and  that  there  Is  due  the 
further  sum  of  eleven  and  26-100  dollars  as 
interest  on  the  same. "  Thiscomiiluint  the 
defendant  in  that  case  attacked  by  way  of  a 
motion  In  arrest  of  judgment.  "The  court, 
in  passing  upon  the  sufficiency  of  the  com- 
plaint, said:  "It  is  doubtful  whether,  if 
the  action  had  been  commenced  in  the  cir- 
cuit court,  the  complaint  would  not  have 
been  good  after  verdict,  and,  as  the  action 
was  commenced  before  a  justice  of  the 
peace,  there  is  certainly  no  doubt  that  the 
complaint  is  sufficient."  The  counsel  for 
appellant  puts  much  stress  upon  the  idea 
that  there  Is  a  distinction  in  cases  where 
a  complaint  is  attacked  directly  by  de- 
murrer and  those  where  it  is  assailed  indi- 
rectly by  a  motion  in  arrest.  We  fully 
recognize  that  distinction  when  applied  to 
cases  originating  in  the  circuit  court,  but 
it  can  haveltttle  or  no  application  in  cases 
originating  before  justices  of  the  peace. 
In  the  case  of  Davis  v.  Davis, 6  Blackf.  394, 
the  complaint 'Stated  that  the  defendant 
had  "swapped"  a  horse  to  the  plaintiff, 
and  had  afterwards  taken  the  horse  into 
his  possession  without  the  plaintiff's  con- 
sent, and  converted  him  to  his  own  use, 
to  the  plaintiff's  damage  foO.  The  com- 
plaint was  held  sufficient.  The  court  in 
that  case,  in  passing  upon  the  sufficiency 
of  the  complaint,  said:  "The  plaintiff's 
statement  Is  very  imperfectly  drawn.  It 
is,  however,  like  most  of  those  filed  in  jus- 
tices' courts,  which,  being  prepared  with- 
out professional  aid.  want  the  accuracy 
which  pleading  in  other  courts  is  required 
to  posseaa"  In  Clark  v.  Beneflel,  18  Ind. 
405,  the  complaint  was  fully  as  indefinite 
and  obscure  as  the  one  we  have  here. 
There  the  statement  was  as  follows: 
"The  said  Benefiel,  plaintiff,  complains  of 
George  W.  Clark,  defendant,  for  that 
whereas,  on  the  10th  day  of  September. 
1858,  the  defendant  demanded  and  received 
from  the  plaintiff  thirty-four  bushels  and 
forty-two  pounds  of -wheat,  at  90  cents 
per  bushel,  and  he  asks  judgment  for  thir- 
ty-one dollars  and  twenty-three  cents." 
The  court  in  that  case  also  held  the  com- 
plaint sufficient,  saying:  "True,  It  Is  very 
informal,  but  enough  Is  shown  to  bar 
another  action  for  the  same  demand,  and 
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apprise  tbn  defendant  ot  the  nature  of  the 
claim."  The  case  of  Horrman  v.  Coniniis- 
fiinnera,  96  Ind.  84, cited  by  appellant,  does 
not  support  his  position.  That  action 
was  coinnienred  before  the  board  ot  com- 
uiisainners.  In  the  statement  filed  by  the 
plaintiff  there  was  no  averment  ot  any 
special  employment  of  the  plaintifl  by  the 
board,  and  under  the  law  as  applied  to 
that  case  there  cuuld  be  no  recovery  with- 
out such  special  employment.  It  is  very 
apparent,  therefore,  that  the  reasoning  of 
the  court  In  that  case  as  to  the  necessity 
ot  averring  that  the  work  was  done  at 
the  request  of  the  commissioners  is  not 
applicable  to  the  complaint  in  the  case  at 
bar.  Other  cases  cited  by  appellant,  in 
which  it  was  held  that  certain  averments 
■were  j»ece«sary,  ori^rinated  in  the  circuit 
or  common  pleas  court,  and  can  form  no 
precedents  for  a  ruling  upon  the  sufficien- 
cy ot  a  complaint  in  an  action  commenced 
before  a  justice  ot  the  peace. 

The  appellant  also  insists  that  the  com- 
plaint should  have  shown  what  kind 
of  work  thu  plaintiff  performed  for  the  de- 
fendant, and  where  It  was  done.  But  if 
the  complaint  in  this  particular  was  not 
Bufiiciently  explicit,  tlie  appellant  should 
Lave  moved'tlie  court  below  to  require  the 
appellee  to  make  it  more  specific.  The  ap- 
prehension expressed  by  counsel  that,  if 
such  complaints  are  upheld,  the  rules  ot 
pleading  will  beconsigned  to  the  lost  arts, 
is  not  seaHonable.  The  precedents  tor 
such  pleading;  extend  back  into  the  Black- 
torda.and  the  liberal  rules  of  practice  that 
obtain  before  justices  of  the  peace,  ot 
which  the  appellant  rompluins,  were  In 
rogue  In  Indiana  long  before  the  adoption 
of  our  present  constitution.  We  see  no 
reason  why  the  courts  should  strike  them 
down  now  and  adopt  a  system  requiring 
more  strictness,  under  a  code  ot  practice 
as  liberal  as  onrs.  There  is  no  error  in 
the  record.  The  judgment  is  afllrmed 
with  costs. 


O  Ind.  A.  48) 

Westbrn  U.nion  Tel,  Co.  v.  Geiffin. 
(AppMate  Court  of  Indiana.     April  2, 1891.) 

TSLEOBAPH  COHPANIES — ^FLEADINO — SuNDAT — SeT- 

TiKG  Aside  Judoment. 

1.  Under  Act  Ind.  April  8,  1885,  which  Im- 
poees  a  penalty  upon  telegrapb  companies  for  fail- 
ing to  receive  diapatches  from  all  persona  on  the 
nsaal  terms,  and  to  transmit  the  same  with  im- 
partiality and  in  good  faith  in  the  order  of  time 
in  whiuh  they  are  received,  a  complaint  whicb 
states  that  a  message  was  not  transmitted  until 
more  than  87  hours  after  it  was  received,  and 
that  the  company  did  not  transmit  it  with  impar- 
tiality and  in  Kcod  faith  without  delay,  and  in  the 
order  of  time  in  which  it  was  received,  suffioient- 
ly  shows  a  violation  of  the  statute,  though  it  does 
not  refer  to  Iho  statute,  or  state  that  the  message 
was  offered  and  accepted  upon  the  usual  terms. 

8.  Where  such  complaint  shows  that  the  mes- 
sage was  ^dressed  to  a  doctor,  notifying  him 
that  the  sender's  daughter  was  111,  and  asking 
him  to  oome  at  onoe,  it  is  sufficiently  shown  that 
there  was  a  reasonable  necessity  for  sending  the 
meosage  on  Sunday. 

S.  The  fact  that  a  judgment  is  rendered  in  the 
al>8ence  of  the  defendant's  counsel,  because  he 
relied  on  the  clerk  of  the  court  to  Inform  him  of 
the  day  of  trial,  and  the  latter  failed  to  do  so, 
does  not  render  it  a  judgment  taken  through 
"mistake,  inadvertence,  surprise,  or  excusable 
deglect, "  within  the  meaning  of  Code  Ind.  {  886^ 
v.27N.E.no.l — 8 


which  requires  the  court  to  set  aside  snch  judg- 
ments. 

Appeal  from  circuit  court,  Starke  coun- 
ty; Geokge  Bcrson,  Judge. 
McDonald,  Butler  A  <S/}0(r.  for  appellant. 

New,  J.  This  was  an  action  by  the  ap- 
pellee against  the  appellant  to  recover  the 
penalty  of  $100  Imposed  by  the  act  of  April 
S,  18SB,  upon  telegraph  companies  loj: 
breach  ot  duty.  The  complaint  Is  as  fol- 
lows: "The  plaintiff  complains  of  the  de- 
fendant, and  says  that  at  the  time  of  the 
grievances  hereinafter  set  forth  thede'end- 
ant  was,  and  now  is,  an  electric  telegraph 
company,  duly  organized  as  n  corporation 
and  engaged  in  the  business  nf  transmit- ' 
ting  telegraph  messages  forthe  public  gen- 
erally for  hire  In  the  .state  ot  Indiana;  find 
at  the  time  of  said  grievances  bad  been 
and  was  operating  an  office  in  the  town 
of  Knox.  Starke  county.  Ind., and  another 
In  the  town  of  Monterey.  Pulaski  county, 
Ind.,  about  fourteen  miles  distant  from 
said  town  of  Knox,  and  owned  and  oper- 
ated at  said  time  a  line  of  wires  connect- 
ing said  towns;  that  on  the2lHt  day  of 
October,  1888.  at  one  o'clock  In  the  after- 
noon of  said  day.  plaintiff  placed  in  the 
hands  ot  defendant's  agents  at  defendant's 
office  In  said  town  ot  Knox,  during  the 
office  hoars  ot  said  defendant,  in  sub- 
stance, the  following  message,  to-wit: 
'Knox,  Indiana,  October  •^^,  1888.  Dr. 
Eugene  Stevens,  Monterey,  Indiana:  My 
daughter  is  very  sick.  Come  at  once. 
Emanuel  Griffin.'  That  plaintiff  paid 
defendant  in  advance  the  sum  of  twenty- 
five  cents  tortbe  transmission  ot  said  mes- 
sage, which  defendant  took  and  accepted, 
and  undertook  and  agreed  to  transmit 
without  delay,  with  Impartiality,  and  in 
good  faith,  and  in  the  order  ot  time  in 
whicli  said  message  was  received;  that  the 
amount  received  by  defendant,  as  afore- 
said, was  the  full  amount  demanded  by 
defendant  tor  the  tranHmission  of  said 
message;  that  thesaid  Dr.  Eugene  Stevens 
resided  In  the  town  of  Monterey  aforesaid, 
within  less  than  one  mile  of  said  defend- 
ant's office  therein ;  that  the  said  defend- 
ant held  said  dispatch,  and  did  not  trans- 
mit the  same  to  their  office  In  said  town 
of  Monterey  until  four  o'clock  and  fifteen 
minutes  in  the  afternoon  of  the  22d  day  of 
October,  1888,  and  did  not  deliver  said 
message  until  five  o'clock  in  the  afternoon 
of  said  day  to  thesaid  Steveno;  that  said 
defendant  did  not  transmit  said  message 
with  impartiality  and  in  good  faith,  with- 
out delay,  and  in  the  order  of  time  in 
which  said  message  was  received,  but.  on 
the  contrary,  in  respect  thereto,  exercised 
partiality  and  bad  faith  ;  whereby  defend- 
ant becameindebted  to  plaintiff  Inthesum 
ot  one  hundred  dollars,  whicb  is  due  and 
unpaid.  Wherefore  plain  tiff  demands  judg- 
ment against  said  defendant  Inthestim 
of  one  hundred  dollars,  and  for  all  other 
proper  relief. "  Issues  were  joined  by  the 
appellant  answering  in  general  denial. 
There  was  a  trial  by  the  court,  and  judg- 
ment for  the  appellee  for  one  hundred  dol- 
lars and  costs.  At  the  same  time  the  ap- 
pellant filed  motion  and  affidavits  in  sup- 
port thereof,  asking  that  the  judgment  be 
set  aside,  on  the  ground  that  the  same 
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was  taken  tbroaKb  the  "mistake,  inad- 
vertence, surprise,  and  excnsable  neglect " 
of  tbe  appellant,  which  motion  was  over- 
rnled  by  tne  court,  and  excepted  to  at  tbe 
time  by  the  appellant.  The  errors  as- 
BiKnuf)  call  in  question  tbe  sufficiency  of  the 
complaint  and  the  action  of  tbe  court  in 
overruling  the  motion  to  set  aside  tbe 
Judgment. 

Tbe  first  objection  taken  to  tbe  com- 
plaint is  that  there  is  in  it  no  reference  to 
the  statute  which  imposes  tbe  penalty,  and 
that  it  cannot  be  known  from  tbe  aver- 
ments in  the  complaint  whether  the  ac- 
tion is  to  recover  the  statutory  penalty, 
or  to  recover  damaKea  for  breach  of  con- 
'  tract.  In  some  of  the  states  it  is  by  stat- 
ute required,  in  actions  for  tbe  recovery 
of  a  penalty  or  forfeiture,  to  indorse  on 
tbe  process,  or  in  the  complaint  refer  to, 
tbe  act  flxlDg  the  penalty,  but  there  is 
nothing  in  our  civil  procedure  actexacting 
this;  and,  besides,  the  statute  here  in- 
volved is  one  of  which  tbe  courts  will  take 
notice.  We  are  of  tbe  opinion  that  in  de- 
claring upon  this  statute  it  is  only  neces- 
sary to  state  such  facts  as  will  bring  tbe 
case  within  it.  If  tbe  complaint  contains 
averments  which  bring  the  case  clearly 
within  the  letter  and  spirit  of  tbe  statute, 
It  wonld  seem  to  be  sufficient.  Telegraph 
Co.  V.  Axtell,  6»Ind.  199.  In  this  case  we 
think  it  reasonably  plain  that  tbe  appellee 
is  seeking  to  recover  the  penalty  provided 
by  stntute. 

It  in  next  urged  ngainst  the  complaint 
that  it  fails  to  allege  that  the  message  wos 
offered  and  accepted  "upon  the  usual 
terms."  It  Is  insisted  that  these  words 
may  not  be  omitted,  because  of  the  famil- 
iar rule  that  penal  statutes  are  to  be  con- 
strued strictly.  We  do  not  favor  the  view 
that,  before  the  penalty  can  be  incurred, 
tbe  message  to  be  transmitted  must  be  re- 
ceived upon  no  other  terms  or  conditions 
whatever  than  those  usually  stipulated 
between  the  company  and  its  patrons. 
Wo  are  not  prepared  to  hold  that  if  the 
company  should  receive  for  the  trans- 
mission of  a  message  less  than  the  usual 
rates,  or  mure,  it  could  thereby  effect- 
ually bar  a  recovery  of  the  penalty,  what- 
ever may  have  been  its  conduct  in  other 
respects.  If  tbe  object  of  the  statnte  was 
simply  to  protect  the  individual,  it  might 
be  said  with  some  force,  perhaps,  that  if 
be  was  a  party  to  a  discrimination  in  ills 
own  favor,  he  ought  not  to  have  the  ben- 
efit of  the  statute;  bnt  this  enactment 
was  not  so  much  for  the  protection  of  the 
person  who  might  be  injured  by  the  failure 
of  the  company  to  perform  its  duty  to 
him,  for  he  may  have'  bis  private  action 
for  damages,  as  it  was  to  secure  the 
prompt  action  of  telegraph  companies  in 
tbeperformanceof  their  public  duty.  Tele- 
graph (To.  V.  Axtell,  supra. 

The  next  fault  found  with  tbe  complaint 
Is  that  the  contract  was  made  on  October 
21,  1888,  that  day  being  Sunday,  and  that 
it  is  not  shown  that  a  reasonable  neces- 
sity existed  for  sending  the  message  or 
making  the  contract  on  that  day.  Or- 
dinarily, a  contract  made  on  Sunday  is  in- 
valid, and  the  parties  to  it  will  not  be 
compelled  to  perform  it,  unless  it  l>e  shown 
that   there   was  a    reasonable  necessity 


known  to  the  contracting  parties  for  the 
doing  of  tbe  act  or  thing  contracted 
about.  It  appears  from  tbe  complaint 
that  the  act  contracted  for  was  within  tbe 
usual  avocation  of  tbe  appellant,  and  it 
was  incumbent  on  the  appellee,  therefore, 
to  plead  facts  showing  that  there  was  a 
reasonable  necessity  for  receiving  and 
transmitting  the  message  on  that  day, 
and  that  the  appellant  knew  of  thatneces 
sity.  Such  reasonable  necessity  and  no- 
tice of  that  fa«t  may  be  shown  from  the 
contents  of  the  telegram  itself,  or  it  may 
be  shown  by  extrinsic  facts.  Telegraph 
Co.  V.  Topst,  118  Ind.  248.  20  N.  E.Rep.  222. 
Both  reasonable  necessity  and  notice  are 
shown  by  the  message  in  this  case.  It 
was  addressed  to  a  doctor,  saying-  "My 
daughter  is  very  sick.  Come  at  once. 
Emanuel  Grittln.  In  the  case  of  Reese  v. 
Telegraph  Co.,  123  Ind.  294,  24  N.  E.  Rep. 
163.  tbe  message  was  as  follows:  "To  A. 
S.  Clements:  My  wife  is  very  ill;  not  ex- 
pected to  iive.  William  Rkbsk."  Tbe 
court  in  that  case  say  that  the  telegraph 
company  "was  bound  to  know  that  the 
message  pertained  in  some  way  to  the 
serious  illness  of  the  appellant's  wife,  and 
therefore  that  prompt  commnnicatlon 
with  the  persqn  to  whom  the  message  was 
addressed  was  much  desired,  and  espe- 
cially ao  in  view  of  the  additional  fact  that 
the  appellant  undertook  to  communicate 
by  a  telegraphic  dispatch."  See,  also. 
Telegraph  Co.  v.  Sheffield,  71  Tex.  570,  lOS. 
W.  Rep.  762. 

The  appellant  for  bis  last  objection  to 
the  complaint  urges  that  it  makes  a  case 
of  neglect  only,  and  therefore  is  not  a  good 
cause  of  action  'for  the  recovery  of  the 
statutory  penalty.  We  do  not  tnink  this 
olijection  well  taken.  The  statute,  in  so 
far  as  it  is  necessary  to  quote  from  the 
same,  reads  as  follows:  "Every  telegraph 
company,  with  a  line  of  wircH  wholly  or 
partly  within  this  state,  and  engaged  in 
doing  a  general  telegraph  business,  shall, 
during  the  usual  office  hours,  receive  dis- 
patches, whether  from  other  telegraph 
lines  or  other  companies  or  individuals, 
and  shall,  upon  the  usual  terms,  transmit 
the  same  with  impartiality  and  in  good 
faith,  and  in  the  order  of  time  in  which 
they  are  received,  and  shall  in  no  manner 
discriminate  in  rates  charged,  or  words  or 
figures  charged  for,  or  manner  or  condi- 
tion of  service  between  any  of  its  patrons. 
but  shall  serve  individuals,  corporations, 
and  other  telegraph  companies  with  im- 
partiality."  This  statute  is  penal,  and 
must  be  strictly  construed.  It  is  well  set- 
tled that  where  the  complaint  charges  a 
merely  negligent  omission  of  dnty,  with- 
out more,  it  falls  to  bring  the  case  within 
the  consequences  of  the  statnte.  Tele- 
graph Co.  V.  Swain,  109  Ind.  405,  9  N.  E. 
Rep.  927:  Telegraph  Co.  v.  Steele,  108  Ind. 
163,  9  N.  E.  Rep.  78:  Telegraph  Co.  v. 
.lunes.  116  Ind.  361,  IS  N.  E.  Rep.  529.  The 
statutory  penalty,  however,  is  incurred 
where  the  acts  or  omissions  of  the  com- 
pany are  cbpracterlzed  by  or  result  from 
partiality  or  bad  faith,  or  where  it  post- 
pones messages  out  of  the  order  of  time  in 
which  tliey  are  received,  or  where  it  dis- 
criminates in  rates  charged,  or  in  the  man- 
ner and  conditions  of  service  between  its 
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patrone.  Telegrraph  Co.  v.  Swaio,  109Ind. 
405,  9  N.  E.  Rep.  ^7.  It  cannot  be  ovei- 
looked  thnt  tbe  statnte  imposea  the  pen- 
alty for  failure  to  transmit  a  mesaage  in 
the  order  of  time  In  which  it  is  received, 
and  it  will  be  obuerTed  that  the  com- 
plaint contains  the  direct  avermeDt  that 
the  mrssaKe  was  not  sent  In  the  order  of 
time  In  which  it  was  received.  It  cannot 
be  aaid,  therefore,  that  the  failure  of  the 
company  to  transmit  a  message  in  the  or- 
der of  time  in  which  it  Is  received  for 
transmission  Is  mere  neiclect  of  duty.  It 
is  sometblnK  more.  It  is  a  discrimination 
against  the  party  whose  messagre  Is  first 
in  the  order  of  time  of  reception.  Hach 
dlscrimloatton,  although  It  consists  in  the 
omissloD  to  discharge  a  duty  Imposed  by 
the  statute,  is  an  aggressive  violation  of 
that  doty,  is  in  bad  fHltli,  and  not  Impar- 
tial. It  Is  averred  in  the  compliiint  that 
the  message  was  delivered  to  the  com- 
pany's agent  In  the  town  of  Knox,  at  1 
o'clock  in  the  afternoon,  and  was  not 
transmitted  by  said  agent  until  4  o'clock 
and  15  minutes  in  the  afternoon  of  the 
next  day.  While  it  is  true  that  a  holding 
of  the  message  before  transmission  for  a 
period  of  time  so  extraordinary  might 
be  tbe  result  of  mere  neglect,  still  it  may, 
as  we  think,  be  properly  considered,  in 
connection  with  all  other  averments  in  the 
complaint,  in  determining  whether  it 
sboBid  be  treated  as  charging  a  mere  neg- 
ligent omission  of  duty.  The  cases  which 
we  have  cited  in  108  Ind.  163,  9  N.  E.  Rep. 
78,  109  Ind.  405,  9  N.  E.  Rep.  927,  and  116 
Ind.  861,  18  N.  E.  Rep.  529,  are  relied  on  by 
tbe  appellant.  In  none  of  those  cases 
was  the  company  charged  wltb  partiality, 
bad  faith,  discrimination,  or  failure  to 
transmit  in  the  order  of  time  in  which  the 
message  was  received.  The  complaint  In 
the  case  at  bar  states  facts  sufficient  to 
bring  it  within  tbe  provisions  of  the  stat- 
Qte  of  1885. 

We  will  not  recapitulate  in  fall  the  evi- 
dence introduced  in  support  of  tbe  motion 
made  in  tbe  circuit  court  to  be  relieved 
from  the  Judgment  rendered  against  the 
appellant.  Tbe  showing  made  was  sub- 
stantially as  follons:  The  attorneys  of 
the  appellant  all  reside  at  Indianapolis. 
They  bad  the  promise  of  the  clerk  uf  the 
circuit  court  that  he  would  keep  them  ad- 
vised of  all  movements  in  the  case.  On  the 
second  day  of  tbe  term  (January  8tb)  the 
appellant  was  ruled  to  answer,  and  tbe 
court  at  tbe  same  time  set  the  case  down 
for  trial  on  tbe  17th  of  tbe  same  month, 
thus:  "Set  2  Tuesday."  The  clerk,  by  tele- 
gram, informed  appellant's  attorneys  of 
the  rale  to  answer,  and  they  at  once  for- 
warded tbe  answer  to  the  clerk,  who  filed 
it.  This  put  the  case  at  issue.  The  clerk 
was  absent  when  the  time  for  the  trial 
was  fixed  by  the  court,  and  he  did  not 
know  of  it  until  the  17th,  after  the  Judg- 
ment bad  been  taknn  on  that  day.  Two 
days  thereafter  be  telegraphed  the  attor- 
neys of  tbe  appellant  as  follows :  "Judg- 
ment has  been  taken  against  your  com- 
pany in  the  Starke  circuit  court  to  the 
amount  of  one  hundred  dollars.  Cause 
was  set  in  my  absence,  or  I  should  have 
informed  you.^  Tbe  agents  of  tbe.  appel- 
lant for  the  town  ut  Knox  and  Monterey 


were  present  at  the  trial  as  wituessea  for 
the  appellee,  one  of  whom,  tbe  agent  at 
Monterey,  bad  been  subpoenaed  in  the 
forenoon  of  January  leth.  Assuming  that 
the  appellant  has  shown  that  it  has  a 
meritorious  defense  to  the  action,  is  it 
entitled,  under  section  386  of  the  Code,  to 
the  relief  asked?  We  have  examined  tbe 
ccMes  referred  to  by  appellant's  counsel, 
and  do  not  think  they  support  the  mo- 
tion. As  this  section  originally  stood,  it 
wajEi  within  the  discretion  of  the  court  to 
grant  or  refuse  the  relief;  but  tbe  section 
as  it  now  reads  gives  to  the  court  no  dis- 
cretion whatever,  but  makes  it  an  imper- 
ative duty  to  relieve  a  party  if  he  brings 
himself  within  the  statute.  This  we  do 
not  think  the  appellant  has  done.  If  the 
arrangement  made  by  the  appellant  with 
the  clerk  is  respected,  it  will  become  a 
precedent,  and  whenever  a  like  arrange- 
ment shall  be  made  hereafter,  and  the 
clerk  does  not  keep  bis  promise,  the  courts 
will  be  placed  under  the  imperative  duty 
of  giving  relief.  Such  arrangements  would 
probably  become  frequent,  because  of  tbe 
disposition  of  tbe  ofticers  of  courts  to  be 
courteous  and  obliging  to  attorneys.  We 
do  not  think  ithasbeen  shown tbatitwas 
the  imperative  duty  of  the  court  below  to 
grant  the  appellant's  request.  The  Judg- 
ment is  affirmed,  with  costs. 


(1  Ind.  A.  S4) 
Taylor  v.  Bobworth. 
{AppeUate  Court  of  Indiana.    April  2,  1891.) 

SPBCIJO.  JODOB— PlBADING — FBA.CTIOB— Attobkbt 

AND  Guest. 

1.  Where  no  objection  is  made  to  the  filing* 
of  a  written  appointment  of  a  special  Judge  at  the 
time  it  is  filed,  a  recital  in  the  bill  of  exceptions 
that  the  appointment  was  signed  by  the  reeular 
judge  at  another  place,  and  sent  to  the  olerk  by 
express,  raises  no  question  for  decision  on  ap- 
peal. Following  Schluagger  v.  State,  US  Ind. 
295,  16  N.  li:.  Rep.  269. 

2.  Where  an  appointment  of  a  special  judge 
is  first  made  by  an  order  duly  entered  in  the  or- 
der-book, aud  the  special  judge  qualifies  and  files 
his  written  oath,  which  is  also  spread  upon  the 
order-book,  and,  pending  objections  to  the  special 
Judge's  authority  on  the  ground  that  no  written 
appointment  had  been  made  out  and  filed,  an  ap- 
pointment in  due  form  is  made  out  and  filed 
without  objection,  it  is  proper  to  overrule  the  ob- 
jections. 

3.  A  resident  of  another  district  may  be  ap- 
pointed special  Judge. 

4.  On  appeal  to  the  circuit  ooort  from  an  or- 
der of  a  board  of  county  eommissioners  allowing 
aclaim,  astatementof  account,  showing  the  items 
of  the  claim,  constitutes  a  sufficient  complaint 

6.  Where  the  appellant,  after  a  demurrer  has 
been  sustained  to  all  the  paragraphs  of  his  an- 
swer except  one,  withdraws  bis  remaining  an- 
swer, and  says  that  he  will  plead  no  further,  the 
court  may  dismiss  the  appeal,  and  give  judgment 
for  the  appellee,  without  bearing  evidenoe. 

6.  It  is  no  defense  to  a  claim  for  services  as 
an  attorney  that  the  defendant  had  previously 
retained  other  attorneys  to  perform  the  same  serv- 
ices, and  had  then  wrongfully  discharged  them. 

Appeal  from  circuit  court.  Jay  county; 
J.  R.  BoBO,  Judge. 

D.  H.  Taylor,  R.  U.  Hartford,  and  W.B. 
Wimumsoa,  tor  appellant. 

Crdmpackbr.J.  Thomas  Bosworth  filed 
a  claim  befora  the  board  of  commissioners 
of  Jay  county  for  services  as  county  at* 


Digitized  by 


Google 


116 


NORTHEASTERN  BEFOBTEB.  Vol.  27. 


(Ind. 


tomeyln  the  form  following:  "State  of 
Indiana,  Jay  county— sb.  :  Jay  County  to 
Tbomaa  Bosworth,  Dr.  To  aervlces  as 
county  attorney  as  per  contract  for  third 
quarter,  1888,  $50.00. "  The  board  of  com- 
mlssionerB  allowed  the  claim,  and  ordered 
it  paid.  Within  the  time  allowed  by  law 
for  appeals  Taylor,  the  appellant,  filed 
an  affidavit  in  the  auditor's  office,  etating 
that  he  was  a  resident  tax-payer  ot  Jay 
county,  and  was  aggrieved  by  the  decis- 
ion of  the  board  of  commlBsloners  allow- 
ing BoBworth's  claim,  and  asked  an  ap- 
peal from  such  decision  to  the  Jny  circuit 
court.  At  the  same  time  he  filed  an  ap- 
peal-bond in  due  form,  which  was  ap- 
proved by  the  auditor,  and  a  transcript 
of  the  papers  and  proceedings  was  filed  ia 
the  clerk's  office.  At  the  February  term, 
1889,  of  the  Jay  circuit  court,  Bosworth 
moved  for  a  change  of  venue  from  the  reg- 
ular judge,  and  In  support  of  bis  motion 
filed  a  sufficient  affidavit.  The  motion 
was  sustained,  and  the  presiding  judge, 
by  order  duly  entered  in  the  court  order- 
book,  appointed  the  Hon.  Pierre  Oray 
special  judge  to  try  the  cause.  The  spe- 
cial judge  at  once  filed  bis  written  oath 
with  the  clerk,  and  it  was  spread  upon 
the  order-book  with  the  court  proceed- 
ings. Immedlatel.v  following  Buch  ap- 
pointment, Taylor  filed  written  objections 
thereto,  denyine  the  authority  u(  the  spe- 
cial judge  to  sit,  on  the  ground  that  no 
written  appointment  had  been  made  out 
and  filed  reciting  that  in  the  opinion  of 
the  regular  judge  It  would  be  difficult  to 
procure  the  attendance  of  a  judge  of  some 
other  court.  The  question  was  taken  un- 
der advieement,  and  in  the  mean  time  a 
written  appointment  iu  due  form  was 
filed  by  the  regular  judge,  and  spread  up- 
on the  record,  and  Taylor's  objections  to 
the  appointment  were  then  overruled, 
and  the  special  Judge  assumed  jurisdic- 
tion of  the  cause.  A  demurrer  was  filed 
to  the  complaint  and  overruled.  An  an- 
swer in  three  paragraphs  was  filed,  the 
first  of  which  was  the  general  denial. 
The  second  and  third  were  substantially 
alike,  and  stated  that  in  1887  the  county 
comnilssioners  had,  by  a  written  contract, 
employed  Messrs.  Taylor  and  Hartford 
as  attorneys  for  Jay  county  for  a  term  of 
three  years,  and  that  they  were  compe- 
tent, skillful  attorneys,  and  were  ready, 
willing,  and  able  during  all  of  that  time 
to  perform  all  of  the  duties  of  their  em- 
ployment; but,  disregarding  such  con- 
tract, the  commissioners  afterwards  em- 
ployed the  appellee  as  county  attorney, 
and  the  claim  filed  in  this  action  was  for 
his  salary  as  such  attorney.  The  writ- 
ten contract  Is  made  part  of  the  answer. 
A  demurrer  was  sustained  to  each  of  the 
special  paragraphs  of  answer,  after  which 
the  appellant  withdrew  the  first  para- 
graph; said  he  would  .plead  no  further, 
but  abide  by  ills  exceptions.  Thereupon 
the  court  ordered  the  appeal  dismissed, 
and  gave  the  appellee  judgment  for  his 
costs. 

It  is  insisted,  first,  that  the  appointment 
of  the  special  judge  was  without  author- 
ity, and  void.  A  bill  of  exceptions  is  in 
the  record,  signed  by  the  special  judge, 
which    recites  that   his  written  appoint- 


ment wait  signed  by  the  regular  judge  at 
Decatur,  Ind.,  26  miles  from  the  court- 
house in  .lay  connt.y,  and  that  it  waa 
transmitted  to  the  clerk  by  express.  This 
recital  in  the  bill  of  exceptions  cannot  be 
considered  as  raising  any  question  for  de- 
cision. No  objection  was  made  to  the  fil- 
ing of  the  written  appointment  at  tbetim<» 
it  was  filed,  and  no  exception  to  anyruliue 
of  the  court  was  brougbt  into  the  record 
by  such  recital.  This  question  was  settled 
adversely  to  the  appellant  in  the  case  ot 
Schlungger  v.  State,  118  Ind.  295, 15  N.  E. 
Rep.  269.  The  appointment  was  first  made 
by  the  court  by  an  order  duly  entered  In 
the  order-book,  and  in  pursuance  of  this 
appointment  the  special  judge  qualified, 
and  filed  his  written  oath  with  the  clerk. 
This,  too,  was  spread  upon  the  order- 
book,  and  was  among  the  court  proceed- 
ings signed  by  the  judge.  We  are  inclined 
to  the  view  that  this  was  a  substantial 
compliance  with  the  law  in  all  of  its  man- 
datory features.  Afterwards  an  appoint- 
ment in  due  form  was  made  out  and  filed, 
and  no  objection  was  made  to  it  at  the 
time.  There  was  no  error  in  the  appoint- 
ment of  the  special  judge.  The  fact  that 
the  special  judjce  was  a  resident  of  an- 
other judicial  district  did  not  disqualify 
him  from  acting. 

The  appellant  next  Insists  that  the  trial 
court  erred  in  overruling  the  demurrer  to 
the  complaint.  There  was  no  error  In 
this  decision.  A  statement  of  account, 
showing  the  items  of  the  claim,  is  suffl- 
clent  IntbisclaBsof  cases.  St6ut  v.  Board, 
107  Ind.  343.  8  N.  E.  Rep.  222;  Newsom  v. 
Board,  92  Ind.  229;  Board  v.  Ritter,  90 
Ind.  362;  Board  T.Adams,  76  Ind.  604; 
Jameson  v.  Board,  64  Ind.  524. 

No  error  was  committed  by  the  court 
below  in  sustaining  the  demurrer  to  the 
special  paragraphs  of  answer.  It  was  no 
defense -to  the  appellee's  claim  for  services 
to  say  that  his  employer  had  previously 
engaged  others  to  perform  the  same  serv- 
ice, and  then  wrongfully  discharged  them. 
Besides,  the  Identical  contract  set  out  in 
the  answer  was  declared  void  as  against 
public  policy  in  the  case  of  Board  v.  Tay- 
lor, 123  Ind.  148,  23  N.  K.  Rep.  752. 

It  is  also  contended  that  the  court  erred 
in  dismlsHlng  the  appeal andenteringjudg- 
ment  for  the  appellee  for  costs  without 
hearing  any  evidence.  The  practice  on  ap- 
peals from  county  commissioners  is  to 
try  cases  upon  the  issues  made  before  the 
commissioners;  but  in  this  case  both 
parties  and  the  court  acted  upon  the  the- 
ory that  issues  should  be  made  in  the  cir- 
cuit court,  and  when  the  appellant  with- 
drew his  answer  and  announced  his  in- 
tention to  abide  by  his  exceptions  the 
court  properly  understood  him  as  declin- 
ing to  further  prosecute  his  appeal,  and 
did  right  In  dismissing  it.  There  is  no 
available  error  in  the  record.  The  Judg- 
ment is  affirmed,  with  co8ts< 


a  Ind.  A..  63) 

Allbn  t.  Jonbs. 
(Appellate  Court  of  Indiana.   April  8,  1891.) 

EVIDBNOE— RB8  AdJUDICATA— TBU(8A0TI0N8  WITB 

Deceobntb. 
1.  Where,  In  an   actiOD   for  money  harl   and 
received,  there  is  a  question  whether  the  mone; 
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was  not  reoelred  In  part  payment  of  a  note,  a 
]adg:ment  afterwards  recovered  on  such  note,  in 
which  such  payment  was  not  credited,  is  admis- 
sible in  evidence  in  defense,  since,  if  the  money 
was  paid  on  account  of  the  note,  the  iadgment 
would  be  conclusive  againat  the  plaintul's  rinht 
to  recover  it  back. 

S.  Under  Rev.  St  Ind.  1881,  |  4M,  and  Acta 
Ihd.  1888,  p.  loa,  which  render  the  plaintiff  in  an 
action  against  an  estate  incompetent  to  testlfv  as 
to  matters  occurring  during  the  decedent's  life, 
unless  called  by  the  adverse  party  or  by  the  court, 
such  a  plaintift  cannot  testify  in  rebuttal  as  to 
what  took  place  at  an  laterview  between  himself 
and  the  decedent,  concerning  which  a  witness  has 
testified  for  the  defense. 

Appeal  from  circuit  court,  MontKomety 
eonnty;  E.  C.  Sntdbr.  Jud^. 

Hurley  Ji  Clotltblter,  for  appellant.  Rla- 
Uae  &  Risttne,  tor  appellee. 

Black.  O.  J.  This  was  a  claim  asalDst 
the  Rstate  of  Stephen  Allen,  deceased.  Tbe 
vtatement  of  the  claim  was  in  three  para- 
graphs, tbe  first  two  of  which  were  with- 
drawn. The  third  was  a  complaint  for 
money  bad  and  received  by  the  testator 
to  the  Dse  of  the  appellant.  There  was  a 
trial  by  jury,  and  a  verdict  for  the  appel- 
lee. The  action  of  the  conrt  in  overruling 
amotion  tor  a  new  triaUs  presented  for 
examination.  There  was  evidence  under 
which  the  question  went  to  tbe  Jury 
whether  or  not  the  appellant,  in  Novem- 
ber, 1882,  delivered  to  the  testator  the  sum 
of  $950,— the  monnj- v^hich  the  appellant 
claimed  was  received  by  the  testator  to 
tbe  appellant's  use.  It  was  also  a  ques- 
tion whether  that  sum,  if  delivered  to  the 
testator,  was  given  and  received  as  a  pay- 
ment upon  a  promissory  note  and  a  mort- 
gage on  real  estate  securing  the  same,  exe- 
cuted by  the  appellant  to  tbe  testator  In 
1877.  It  Is  insisted  by  the  appellant  that 
there  was  error  In  the  admission  In  evi- 
dence on  behalf  of '  the  appellee  of  the  rec- 
ord of  the  action  brought  In  February, 
ISSS.by  the  testator  against  tbe  appellant 
and  others  upon  said  note  and  mortgage 
and  other  notes,  with  a  mortgage  on  tbe 
same  land  secuHng  them,  executed  by  tbe 
appellant  in  1875,  and  asslf;ned  to  the  tes- 
tator In  1879;  the  complaint  showing  cer- 
tain credits  on  the  note  executed  in  1877, 
bat  none  of  the  date  or  amount  of  this 
claim,  in  which  action  Judgment  was  ren- 
dered against  the  appellant  b.y  default,  in 
May,  18«5.  If  the  Jury  could  find  that  the 
money  was  received  by  tbe  testator,  and 
if  they  should  also  find— as  they  might  do 
under  the  evidence — that  it  was  given  and 
received  as  a  payment  upon  tbe  mortgage 
debt,  the  Judgment  in  question  would  con- 
elude  tbe  appellant.  Such  a  payment 
would  have  constituted  matter  of  defense 
in  the  action  on  the  note  and  mortgage, 
and.  If  not  set  np  therein,  it  could  not 
thereafter  be  made  the  basis  of  an  action 
against  the  testator,  or  of  a  claim  against 
fate  executor.  That  this  would  be  true 
notwithstanding  the  Judgment  was  upon 
default  te  well  settled.  Bigelow,  Estop. 
(5th  Ed.)  76;  Freem.  Judgm.§  286:  Briggs 
T.  Sneghan.  45  Ind.  14;  Goble  v.  Dillon,  86 
Ind.  327.  Therefore  tbe  record  was  admis- 
sible. 

One  of  the  witnesses  for  the  appellee 
bavins  testified  euncemtng  an  interview 


between  the  appellant  and  tbe  testator,  at 
which  the  witness  was  present,  the  appel- 
lant, becoming  a  witness  In  rebuttal,  of- 
fered to  teotify  as  to  what  took  place  at 
that  Intertiew.  Upon  objection  by  the 
appellee,  this  offered  testimony  was  ex- 
cluded. This  was  not  error.  The  claim- 
ant Is  not  a  competent  witness  against 
the  estate  In  such  a  proceeding  as  to  a 
matter  Involved  therein  which  occurred 
during  tbe  life-time  of  tbe  decedent,  unless 
called  by  tbe  adverse  party,  or  required 
to  testify-  by  the  conrt.  Rev.  St.  1881, 
S498;  Acts  1883,  p.  102. 

The  appellant,  discussing  the  instruc- 
tions given  to  the  Jury,  contends  tbat 
where  a  Judgment  is  taken  by  default  up- 
on a  note,  and  payments  made  before  suit 
are  not  credited  therein,  tbe  plaintiff 
should  be  considered  as  retaining  the 
money  for  the  use  and  benefit  of  tbe  Judg- 
ment defendant,  and  should  not  be  con- 
cluded by  the  Judgment  from  a  recovery  of 
tbe  money  so  paid.  What  we  have  al- 
ready said  disposes  of  .this  matter,  which 
constitutes  the  appellant's  principal  objec- 
tion to  the  Instructions.  The  case  appears 
by  the  record  to  have  been  tried  carefully, 
upon  a  correct  theory,  and  we  find  no  er- 
ror. Tbe  Judgment  Is  afiSrmed,  with  costs. 


O  Ind.  App.  100) 

Jknnbbs  y.  Spbakbr.i 

(Appellate  Court  of  IndUma.    April  8,  1891.) 

Vbksov  ahd  Vbndss  —  Recovert  or  Pubghabs 
HoiTBT— Flbadhco — DsHAirD— JCDOMBirr—  Evi- 

DSXCI. 

1.  In  an  action  to  recover  back  money  paid 
upon  an  agreement  for  the  sale  of  land  a  com- 
plaint is  sufficient  which  alleges  in  substance 
that  when  the  agreement  was  made  defendant 
held  a  sheriff's  certificate  of  sale  for  the  land; 
that  the  time  for  redemption  had  not  then  ex- 
pired; that  defendant  agreed  to  convey  the  land 
as  soon  as  he  received  a  sheriff's  deed;  that  it 
was  further  agreed  that  in  case  of  redemption  no 
conveyance  should  be  made,  and  the  purchase 
money  paid  should  be  refunded;  that  the  agree- 
ment was  executed,  the  purchase  money  paid, 
and  that  before  the  time  for  redemption  had  ex- 
pired a  person  who  held  a  mortgage  lien  on  the 
land  redeemed  It  from  the  sheriff's  sale. 

2.  Where  the  defendant  denied  his  liability 
to  refund,  and  asked  for  a  specific  performance 
of  the  agreement,  a  demand  for  the  money  was 
not  necessary  before  bringing  suit. 

8.  In  sudi  suit  a  transcript  of  a  Judgment  set- 
ting aside  the  alleged  redemption  is  admissible 
in  evidence  under  a  general  denial,  though  the 
defendant  was  not  a  party  to  such  Judgment. 

4.  The  fact  that  no  summons  appears  In  the 
record  does  not  render  the  judgment  void  whore 
the  record  shows  that  the  defendant  appeared  in 
person,  waived  the  issuance  of  sununooB,  and 
submitted  the  cause  to  the  court  for  trlaL 

Appeal  from  circuit  court.  Tippecanoe 
eonnty;  Frank  B.  Bvkrett,  Judge. 

A.  W.  Caldwell  and  J.  C.  Caldwell,  for 
appellant.  Bryan  A  Wood  and  O'JBrfeo  «ft 
Shirley,  for  appellee. 

Robinson,  J.  This  was  an  action  by 
the  appellee  against  the  appellant  to  re- 
cover back  money  paid  upon  a  written 
agreement  for  the  purchase  and  sale  of 
certain  real  estate  In  Ho  ward  county,  Ind. 
The  complaint  substantially  alleges  that 
the  appellant  was  at  tbe  time  of  tbe  mak> 
ing  of  the  agreement  the  owner  al  m  sheiv 


*  Behesrlnx  denied. 
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IS's  certificate  ot  sale  for  the  real  estate 
described  in  the  agreement;  that  the  time 
lur  redemption  had  not  expired;  that  the 
appellant  agreed  to  convey  said  real  es- 
tate to  the  appellee  by  good  and  sufficient 
warranty  deed,  and  furnish  an  abstract 
of  title,  as  soon  tis  convenient,  after  be 
should  get  a  sheriff's  deed  on  said  certifi- 
cate; that,  in  consideration  thereof,  appel- 
lee was  to  make  a  cash  payment  of  f  300, 
and  on  the  delivery  of  said  deed  was  to 
make  certain  other  payments,  execute  cer- 
tain notes,  and  to  purchase  said  real  es- 
tate. It  was  farther  agreed  that  In  case 
of  the  redemption  of  said  real  estate  said 
appellant  was  not  to  be  under  any  obli- 
gation to  make  a  deed,  and  was  to  refund 
the  money  paid.  The  agreement  was  exe- 
cuted, the  money  paid,  and  before  the  time 
the  redemption  expired  J.  J.  Hobs  &  Co., 
who  held  a  mortgage  lien  on  the  real  es- 
tate, redeemed  from  said  sale.  Prayer  for 
judgment  for  the  recovery  of  money  paid, 
and  for  damages.  A  motion  was  died  to 
make  the  complaint  more  speclflc.  The 
motion  was  overruled,  and  proper  excep- 
tion was  taken  by  bill  of  exceptions.  A 
demurrer  was  tiled  to  the  complaint.  The 
demurrer  was  overruled,  and  appellant  ex- 
cepted. A  counter-claim  was  filed  by  the 
appellant,  but  further  mention  thereof  un- 
der the  proceedings  Is  not  necessary.  The 
answer  to  the  complaint  was  a  general  de- 
nial. The  cause  was  tried  by  the  court. 
There  was  a  finding  for  the  appellee.  Mo- 
tion for  new  trial  overruled,  and  excep. 
tions.  Judgment  forappeliee,  etc.  Errors 
are  assigned  as  follows:  (1)  The  court 
erred  in  overruling  motion  to  make  the 
complaint  more  speclflc;  (2)  the  court 
erred  in  overruling  the  appellant's  demur- 
rer to  the  complaint;  (31  the  court  erred 
in  overruling  api:>ellant's  motion  for  a  new 
trial. 

There  was  no  error  committed  in  over- 
rnllug  the  motion  to  make  the  complaint 
more  speclflc.  The  facts  were  averred 
with  suflBcipnt  certainty.  The  argument 
of  the  appellant  that  the  court  erred  in 
overruling  the  demurrer  to  the  complaint 
Is  briefly  this:  That  the  averment  that  J. 
J  Boss  &  Co.  held  a  mortgage  on  the  land 
and  were  nmde  parties  to  the  foreclosure 
proceedings  was  InsnfScient,  but  that  the 
interest  they  had  and  how  derived  must 
be  alleged.  The  complaint  should  show 
all  of  the  requirements  of  a  bill  to  redeem. 
The  complaint  should  show  at  least  the 
clear  right  of  the  person  alleged  to  have 
redeemed  to  redeem,  and  to  do  this  the 
complaint  must  show  the  mortgage  to 
have  been  recorded,  and  that  the  mort- 
gage held  by  J.  J.  Hoss  &  Co,  was  exe- 
cuted by  or  derived  from  the  mortgagor 
directly  or  indirectly,  who  owned  the  title, 
or  had  some  interest  In  It;  that  the  com- 
plaint failed  to  allege  that  appellee  per- 
formed his  part  of  the  contract;  that  the 
allegation  "  that  he  has  performed  all  the 
conditions  of  his  contract  in  so  far  as  it 
was  possible  for  him  so  to  do"  is  not  suffi- 
cient; and  thatno  demand  forauabstract 
is  alleged.  The  contract  sued  upon  was 
for  the  payment  of  money  upon  the  hap- 
pening of  a  certain  event.  That  event  was 
the  contingency  of  the  redemption  of  the 
real  estate  described  in  the  contract.    The 


redemption  seemed  to  have  been  antici- 
pated by  both  pnrtles,  in  which  event  the 
money  paid  was  to  be  refunded.  The  com- 
plaint alleges  the  execution  of  the  con- 
tract, the  redemption  of  the  land,  and  the 
refusal  to  pay.  Thequestionasto  whether 
there  was  or  was  not  a  redemption  was  • 
a  question  of  fact.  It  was  only  necessary 
to  plead  the  fact,  and  certainly  not  good 
pleading  to  plead  the  evidence.  The  alle- 
gations of  the  complaint,  considered  to- 
gether, were  sufficient  to  withstand  a  de- 
murrer. If  the  motion  to  make  the  com- 
plaint more  speclflc  had.  contained  some 
of  the  objections  urged"  against  the  com- 
plaint on  deuiurrer.lt  would  have  perhaps 
raised  the  questions  that  are  sought  to  be 
presented  on  the  demurrer.  There  was  no 
error  committed  In  overruling  the  demur- 
rer. Railroad  Co.  v.  Chester,  57  Ind.  297; 
TurnplkeCo. V.  Pumphrey ,  59  Ind.  78 ;  Penn- 
sylvania Co.  V.  Sedwlck.  69  Ind.  3S6;  Slb- 
bitt  V.  Stryker.62  Ind. 41 ;  Baugh  v.  Boles, 
66  Ind.  2176;  Shappendocla  v.  Spencer,  73 
Ind.  128. 

The  appellant's  motion  for  new  trial 
contains  three  causes:  (1)  The  decision 
of  the  court  is  not  sustained  by  eufflcient 
evidence;  (2)  the  decision  of  the  court  is 
contrary  to  law;  (3)  the  court  erred  in 
excluding  the  following  evidence  offered 
by  the  appellant,  viz..  the  transcript  of 
the  judgment  in  favor  of  Francis  J.  Jennern 
against  J.  J.  Hoss  &  Co.,  annulling  aud 
setting  aside  the  pretended  redemption  ot 
the  lands  in  controversy  from  the  sale  of 
said  Jenners.  The  question  upon  which 
this  r.a.81  must  turn,  and  the  one  that 
forms  the  real  ground  ot  contention,  is 
whether  the  lands  described  in  the  agree- 
ment Buod  on  were  redeemed  from  the  sher- 
iff's certificate  held  by  the  appellant  be^ 
fore  he  was  to  convey  to  the  appellee.  It 
there  was  such  a  redemption. — that  being 
the  real  gist  of  the  action, — then  the  right 
of  the  appellee  to  recover  back  the  money 
paid  under  the  agreement  is  clear.  Ap- 
pellant makes  the  claim  that  the  evidence 
fails  to  sustain  the  findings,  because  it 
does  not  show-that  there  was  a  demand 
for  the  money  before  suit.  "  Where  one 
disputes  his  liability  to  refund  the  money 
for  which  he  Is  sued  no  formal  demand  is 
necessary."  The  appellant  not  only  dis- 
puted his  liability  to  refund  the  money,- 
but  was  insisting  upon  a  specific  periorm- 
ance  by  appellee,  and  taking  steps  to  that 
end.  Toney  V.  Toney,  73  Ind.  34;  Brown 
T,  Harrison,  93  Ind.  142;  Voris  v.  8tate, 
47  Ind.  346;  Hlgglns  v.  State,  87  Ind.  282. 
But  the  evidence  shows  that  by  letter 
from  appellee  to  appellant's  attorney  h  de- 
mand was  made.  It  is  true,  to  establish' 
appellee's  right  to  recover  the  money  paid 
under  the  agreement  back  the  burden  was 
on  him  to  show  that  the  lands  described 
in  the  agreement  had  been  redeemed.  A 
careful  examination  of  the  evidence  makes 
it  clear  that  the  trial  court  could  have 
reasonably  and  fairiy  concluded  from  all 
the  evidence  that  the  land  was  redeemed 
In  strict  conformity  to  law;  and,  having 
so  found,  we  cannot,  where  the  evidence 
tends  to  sustain  the  finding,  in tertere  with 
it. 

The  remaining  claim  of  the  appellant  is 
that  "the  court  erred  in  refusing  to  allow 
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appelant  to  tntrodnce  In  evidence'  the 
transcript  of  the  Judgment  of  the  Howard 
circuit  court  setting  aside  the  pretended  re- 
demption otJ.  J.  Hoss  ft  Co."  The  cor- 
rectness of  the  ruling  of  the  trial  conrt  in 
refusing  to  allow  appellant  to  introduce 
in  evidence  the  transcript  is  not  entirely 
free  from  diCDculty.  The  appellant's  con- 
tention is  **  that,  if  the  appellee  could,  un- 
der the  issues,  show  evidence  of  the  waiver 
of  the  irregularities  of  the  redemption, 
then  in  response  thereto  appellant  was  en- 
titled to  introduce  the  record  of  said  Judg- 
ment in  contradiction. "  If  the  record  was 
irrelevant,  the  appellant  could  not  claim 
to  introduce  It,  becaase  bo  had  consented 
to  the  admission  of  irrelevant  evidence 
offered  by  the  appellee.  It  must  have 
been  admissible.  If  at  all,  on  some  otb^r 
ground.  It  is  claimed  by  the  appellee 
with  much  confidence  that  the  Judgment 
could  not  have  been  properly  admitted 
under  a  general  denial,  even  if  appellee 
had  been  a  party  to  it,  which  be  waa  not: 
and  we  are  referred  to  Brady  v.  Murphy, 
19  Ind.  258,  and  other  authorities.  The 
assumption  of  tbeappelleeis  not  sustained 
by  these  authorities ;  but  they  settle,  as 
a  rule  of  nleading,  that  where  the  Judg- 
ment of  a  court  is  the  foundation  of  an  ac- 
tion or  defense,  such  Judgment  or  a  tran- 
script of  It  must  be  made  a  part  of  the 
pleadingin  setting  It  up,  as  in  case  of  writ- 
ten instruments.  Former  recovery  can- 
not be  given  In  evidence  under  the  general 
denial.  This  rule  does  not  meet  the  ques- 
tion in  this  case,  which,  under  the  issues, 
was,  bad  there  been  a  redemption  of  the 
real  estate?  We  think  it  was  competent,  if 
tbe  Judgment  was  admissible  at  all,  to  ha  ve 
permitted  It  to  be  read  In  evidence  under 
the  general  denial  in  negativing  the  allega- 
tion In  the  complaint  that  there  had  been 
a  redemption  of  the  real  estate.  In  order 
to  present  this  question  intelligently  ref- 
erence must  be  had  to  tbe  terms  of  the 
agreement  sued  on,  wherein  It  was  pro- 
vided that, in  case  the  land  was  redeemed, 
the  money  was  to  be  refunded,  and,  if  not 
redeemed,  a  warranty  deed  was  to 'be 
made,  and  an  abstract  of  title  furnished, 
and  the  terms  of  the  contract  consummat- 
ed; and,  in  connection  therewith,  the  fact 
lAat  J.  J.  Hosa  ft  Co.,  who  held  a  Junior 
mortgage,  did  on  The  28th  day  of  May, 
1887,  redeem  said  land  from  the  Judgment 
npon  which  appellant  held  it  on  his  certifi- 
cate of  purchase,  and  pay  to  the  clerk  of 
the  court  the  amount  required  in  redemp- 
tion. No  entry  of  redemption  was  made, 
and  the  appellant  did  not  receive  the 
money.  On  the  3d  day  of  June,  1887,  ap- 
pellant commenced  his  action  In  the  conrt 
in  which  tbe  Judgment  was  rendered 
against  the  firm  of  J.  J.  Hoss  ft  Co.,  to  set 
aside  the  redemption  of  said  land  by  them. 
On  tbe  same  day  the  record  shows  that 
the  defendants  appeared  in  person  to  said 
action,  waived  the  issuing  of  summons, 
and  by  agreement  submitted  tbe  cause  to 
tbe  court,  who  found  said  redemption  null 
and  void,  ordered  the  same  to  be  vacated 
and  set  aside,  and  directed  the  clerk  of  said 
court  to  repay  said  defendant  the  sum  of 
f966.85,  paid  to  him  In  attempting  to 
make  said  redemption,  and  said  sum  was 
uu  said  day  repaid  J.  J.  Hoss  ft  Co.  by  the 


clerk  of  said  conrt,  and  reedved  by  them 
under  said  order  and  Judgment.  That  on 
the  4th  day  of  June,  1887,  the  sheriff  of 
Howard  county  executed  a  deed  to  the 
appellant  upon  his  certificate  of  purchase, 
which  was  duly  recorded.  That  before 
this  suit  commenced  appellant  made  and 
tendered  a  warranty  deed  with  an  ab- 
stract of  title  of  said  land  tu  the  appellee, 
and  demanded  a  performance  of  said  con- 
tract. Now,  under  this  state  of  facts,  as 
shown  in  the  record,  was  it  not  error  In 
tbe  trial  court  to  refuse  to  permit  appel- 
lant to  read  the  transcript  in  evidence?  It 
went  to  the  very  gist  of  tbe  controversy, 
—that  is,  whether  there  had  or  had  not 
been  a  redemption  of  tbs  real  estate.  The 
fact  that  the  appellee  was  not  a  party  to 
the  action  setting  aside  and  annulling  tbe 
redemption  made  no  difference.  There  was 
no  reason  why  he  should  have  been  madea 
party.  He  bad  no  Interest  requiring  him 
to  be, made  such. 

It  Is  contended  by  the  appellee  that  the 
Judgment  was  void.  Tbe  court  had  juris- 
diction of  the  subject-matter  of  the  action 
and  of  the  parties.  There  Is  nothing  ap- 
parent upon  tbe  face  of  tbe  record  to  make 
it  void,  or  even  voidable.  The  fact  that 
no  summons  nor  notice  appears  In  the  rec- 
ord where  it  shows  that  the  defendants 
appeared  in  person,  waived  the  issuing  of 
summons,  and  by  agreement  submit* 
ted  the  cause  to  the  court  fortrial,  obviat- 
ed tfie  necessity  of  summons  or  notice.  It 
makes  no  difference  that  tbere  may  have 
been  evidence  that  one  or  all  of  the  Judg- 
ment defendants  knew  nothing  of  the 
case  as  pending,  and  had  no  notice,  or 
that  it  may  be  claimed  that  It  was  ob- 
tained through  fraud  and  collusion;  yet 
upon  the  face  of  the  record  it  was  a  valid 
Judgment,  and  as  such  was  proper  and 
legitimate  evidence  upon  the  questions  In 
Issue  in  the  case,  and  should  have  been  ad- 
mitted on  the  trial.  For  tnis  reason  the 
motion  for  a  new  trial  should  have  been 
granted.  This  cause  Is  therefore  reversed, 
with  instructions  to  grant  a  new  trial, 
and  for  further  proceedings  In  accordance 
with  this  opinion,  at  tbe  cost  of  the  ap- 
pellee. 

a  Ind.  App.  492) 

Lake  Shobx  &  M.  S.  Rt.  Co.  v.  Vak  Aukxn.i 

(AppMate  Court  of  Indicma.    April  8, 1881.) 
Knxme  Stock— ConsTSR-CLAiv—APPBAL^^usis- 

DIOTIONAI.  AMOUKT — VbBDICT. 

1.  In  an  action  againat  a  railroad  company  for 
negligrently  running  over  and  killing  plaintiff's 
cow,  damages  sustained  by  the  engine  on  accooi^t 
of  strlldng  the  cow  cannot  be  pleaded  asacoimtec- 
claim,  on  the  theory  that  plaintlit  negligently 
permitted  the  cow  to  go  on  the  track,  unce  the 
negligence  of  the  defendant  and  that  of  the  plain- 
tiff are  independent  torts,  and  do  not  grow  out  of 
the  same  "transaction,"  within  the  meaning  at 
Code  Ind.  |  861,  regarding  oounter-olaims. 

a.  The  fact  thataoonnter-clatm  tsnot  allowed 
does  not  prevent  the  damages  claimed  therein  be- 
ing part  of  the  amount  in  oontioversy  in  deter- 
minlmr  the  right  to  appeal. 

S.  Where  the  complaint  alleges  that  plaintur*a 
cow  was  killed  at  a  crossing  where  she  had  a 
right  to  be,  because  of  the  engineer's  negligent 
fidlnre  to  whistle  when  approaching  the  crossing, 
a  special  verdict,  which  does  not  state  where  the 
cow  was  when  killed,  will  not  support  a  Jndg. 
meat  for  the  plaintiff, 

*  Rahearlsg  dsnlsd. 
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4.  A  venire  de  iwvo  shoald  not  be  awarded 
where  tbe  special  verdict  is  not*  defective  in 
fona. 

Appeal  from  circuit  conrt. Steuben  coun- 
ty; Stephen  A.  Powkks,  Judge. 

Joba  B.  Baker,  tor  appellant.  F.  S. 
Roby,  for  appellee. 

New,  J.  ThlB  action  orii^Inated  before 
a  juBtice  of  the  peace.  The  complaint 
was  to  recover  $50  for  the  killing  of  a  cow 
by  tbe  appellant's  engine  and  cars  on  its 
railroad  track.  In  Steuben  county,  Ind. 
Tlie  case  was  appealed  to  the  circuit  court, 
and  there  tbe  complaint  was  so  amended 
as  to  be  a  cause  of  action  for  tbe  killing 
of  the  appellee's  cow  at  a  certain  crossing 
because  of  the  negligent  failure  of  the  en- 
gineer tn  sound  tbe  whistle  and  ring  the 
bell  as  required  by  law  while  approaching 
said  crossing.  Tbe  appellant's  answer 
was  in  two  paragraphs.  The  first  was  a 
general  denial.  The  second  was  a  counter- 
claim, to  which  a  demurrer  was  sustained 
and  exception  taken.  There  was  a  trial 
by  jury,  who,  under  instructions,  returned 
a  special  verdict.  Tbe  wppellant  moved 
for  a  venire  de  novo,  which  motion  was 
overruled,  and  exception  taken.  Tbe  ap- 
pellant then  moved  for  judgment  In  its 
favor  upon  tbe  special  verdict,  which  mo- 
tion was  overruled  and  exception  taken. 
The  appellee  then  moved  for  judgment  in 
bis  favor  npon  the  special  verdict,  which 
motion  was  sustained,  judgment  rendered 
for  the  appellee  in  the  sum  of  $40  and  costs, 
and  the  appellant  excepted.  On  this  rec- 
ord tbe  appellee  bas  assigned  errors,  as 
follows:  (I)  The  sustaining  of  the  denuir- 
rer  to  the  counter-claim;  (2)  the  overrul- 
ing of  tbe  appellant's  motion  for  a  venire 
denovo;  (3)  the  overniling  of  the  appel- 
lant's motion  for  judgment  on  the  special 
verdict,  and  the  sustaining  of  the  appellee's 
motion  for  judgment  on  the  special  ver- 
dict; (4).  tbnttheamendedcomplaint  does 
not  state  facts  sufiicient  to  constitute 
a  cause  of  action. 

We  think  the  demurrer  to  the  counter- 
claim was  correctly  sustained.  In  the 
counter-claim  it  is  averred  that  tbe  appel- 
lee negligently  permitted  said  cow  to 
wander  without  right  ontotheappellant'e 
railroad  track,  and  wai»  thus  on  said  track 
in  the  night-time,  when  it  was  dark, 
when,  without  the  appellant's  fault,  said 
cow  was  run  upon  and  killed  by  the  engine 
attached  to  said  train  of  curs;  that  there- 
by said  engine  was  so  injured  that  appel- 
lant lost  the  use  of  it  for  one  week,  and 
was  pnt  to  an  expense  of  $25  in  repairing 
it;  and  that  $10  per  day  is  the  reasonable 
value  of  the  use  of  said  engine.  The  gen- 
eral rnle  is  that  tort  cannot  be  made  to 
constitute  a  defense,  either  by  way  of  set- 
off or  counter-claim.  Lovejoy  v.  Robin- 
son. 8  Ind.  399;  Shelly  v.  Vnnarsdoll,  28 
ind.  543;  Railroad  Co.  v.  Pierce,  95  Ind. 
496;  Avery  v.  Dougherty,  102  Ind.  443,  2  N. 
E.  Rep.  123.  In  tbe  case  of  Railroad  Co. 
V.  Pierce,  supra,  tbe  appellee's  cause  of  ac- 
tion in  one  paragraph  of  his  complaint 
was  based  upon  the  negligence  of  the  ap- 
pellant in  killing  a  horse  belonging  to  the 
appellee.  The  appellant's  defense,  as  set 
forth  In  Us  counter-claim  to  that  para- 
graph of  tbe  complaint,  was  founded  up- 


on the  negligence  of  the  appellee  in  suffer- 
ing his  horse  to  run  at  large  and  stray  up- 
on the  appellant's  railroad  track,  so  that 
it  was  struck  and  killed  by  the  appellant's 
locomotive,  and  the  latter  thereby  thrown 
upon  the  track,  together  with  several 
loaded  freight-cars,  to  the  appellant's 
damage,  etc.  The  court  In  that  case  say: 
"  We  do  not  think  the  cause  of  action  set 
forth  In  tbe  counter-claim  was  matter 
arising  out  of  or  connected  with  the  ap- 
pellee's cause  of  action.  The  appellee's 
cause  of  action,  as  stated  in  two  para- 
graphs of  this  complaint,  grew  out  of  the 
appellant's  failure  to  fence  Its  railroad 
where  the  animal  entered  and  was  killed. 
His  cause  of  action,  us  stated  In  the  other 
paragraph  of  his  complaint,  was  based 
upon  the  appellant's  negll>;ence  in  killing 
the  animal.  The  appellant's  cause  of  ac- 
tion or  cross-demand,  setforth  in  his  coun- 
ter-claim, was  based  npon  tlie  appellee's 
negligence  In  suffering  his  borso  to  run  at 
large,  whereby  said  horso  strayed  upon 
the  appellant's  railroad,  causing  to  the 
latter  the  Injury  for  which  compensation 
is  claimed  in  the  counter-claim.  It  is  too 
apparent  for  controversy  that  the  appel- 
lee's negligence  in  permitting  bis  horse  to 
run  at  large  did  not  grow  out  of  and  had 
no  connection  with  the  appellant's  failure 
to  fence  its  road,  nor  with  Its  negligence 
in  running  Its  locomotive  and  cars  over 
and  killing  the  appellee's  horse.  The  re- 
spective acts  of  negligence  complalniKl  of 
had  no  connection  with  or  relation  to  each 
other."  What  Is  here  said  applies  to  the 
case  at  bar.  It  tbe  cow  was  killed  because 
of  the  negligence  of  the  appellant,  that 
was  one  tort :  while  if  tbe  cow,  because  of 
the  negligence  of  the  appellee,  wandered 
onto  the  railroad  track  at  a  point  where 
she  had  no  right  to  be,  that  would  be  an- 
other and  different  tort.  The  appellee's 
wrong  might  defeat  his  recovery  as  con- 
tributory, negligence,  and  yet  the  appel- 
lant be  giillty  of  negligence  In  fact.  It  is 
settled  npon  sound  principle  that  an  inde- 
pendent tort  cannot  be  made  a  defense 
against  another  tort,  either  by  way  of 
set-off  or  counter-claim.  Tbe  decisions 
are  harmonious,  and  they  are  right. 
Keller  v.  The  B.  F.  Goodrich  Co..  117  Ind. 
556,19  N.  E.  Rep.  196.  The  appeilant'scoun- 
sel  maintains  that  a  construction  too  nar- 
row has  heretofore  been  given  to  the  stat- 
ute on  the  subject  of  counter-claim.  He 
calls  attention  to  the  fact  that  the  word 
"transaction"  occurs  In  section  351  of  the 
Code,  and  says,  if  that  section  and  section 
350  are  construed  together,  the  counter- 
claim here  set  up  must  be  held  to  be  good. 
We  cannot  adopt  this  view.  The  woi-d 
"transaction,"  as  found  in  section  351  of 
the  Code,  in  our  opinion  is  not  used  as  a 
synonym  for  "occurrence"  or  "accident. " 
The  word  ''tranBuction,"a8  ordinarily  em'* 
ployed,  is  understood  to  mean  the  doing 
or  performing  of  some  matter  of  business 
between  two  or  more  persons.  It  is  from 
the  Latin  trans  and  a^,  (to  carry  on.>  2 
Bouv.  Law  Diet.  p.  74S.  It  is  suggested 
that  the  court,  in  the  case  of  Railroad  Co. 
V.  Pierce,  supra,  mayhave  overlooked  sec- 
tion 351,  relating  to  counter-claim,  and  In 
which  the  word  "  transaction "  is  found. 
We  hardly  think  so.    The  court  in  that 


Digitized  by 


Google 


iQd.) 


LAKE  SHORE  &  M.  S.  BY.  GO.  v.  YAN  AUEEN. 


121 


opinion  refer  to  the  case  of  Judab  v.  Trna- 
tces,  etc.,  16  Ind  56,  nslng  the  following 
language:  "It  will  be  noticed  that  the 
canse  of  action  stated  lu  the  complaint 
and  the  matter  Bet  up  In  the  counter-claim 
both  related  to  and  gren  out  of  the  same 
transaction  or  contract,"  etc.  The  de- 
murrer to  the  matter  pleaded  aa  coonter- 
clalin  by  the  appellant  was  properly  sus- 
tained. 

Perbapn  this  is  the  moRt  appropriate 
point  in  this  opinion  to  pass  upon  a  mo- 
tion which  has  been  filed  by  the  appellee 
to  dismiss  the  appeal.  The  ground  upon 
which  the  motion  rests  is  that  if  the  ap- 
pellant's coanter-claim  cannot  be  enter- 
tained nor  allowed  in  this  action,  the  sum 
demanded  in  the  counter-claim  cannot  be 
considered  in  determining  the  amount  In 
controversy;  and  that  ioasmucb  as  the 
case  originated  before  a  justice  of  the 
peace,  and  the  appellee  is  content  with  the 
judgment  for  f40,  which  be  obtained  in 
the  circuit  court,  that  should  be  regardfHl 
as  the  amount  in  controversy,  under  sec- 
tion 032  of  the  Code.  Under  this  statute 
an  appeal  will  not  He  from  a  judgment 
rendered  In  the  circuit  court  in  an  action 
originating  before  a  justice  of  the  peace, 
nnless  the  amount  in  rontroversy,  exclu- 
sive of  Interest  and  costs,  exceeds  f50. 
The  amount  in  controversy  in  the  pretient 
case  exceeds  fSO.  The  sum  named  In  the 
counter-claim  Itself  is  more  than  $50. 
That,  and  the  f40  for  which  the  appellee 
obtained  judgment,  is  in  controversy,  al- 
though the  counter-claim  cannot  be  al- 
lowed. As  to  the  counter-claim,  it  is  not 
alone  in  controversy  whether  the  amount 
therein  claimed  as  damages  can  be  estab- 
lished by  the  evidence,  but  It  is  also  In  con- 
troversy whether  the  matter  pleaded  as 
counter-claim  can,  under  the  law  and 
practice,  be  entertained  or  considered  at 
ail  as  a  defense  to  the  plaintiff's  com- 
plaint. The  motion  to  dismiss  the  ap- 
peal Is  overruled. 

The  Second  error  assigned  Is  the  over- 
mling  of  the  appellant's  motion  for  a 
venire  dp  Bovo.  The  court  did  not  err  lu 
overruling  this  motion.  The  special  find- 
ing was  not  defective  In  form.  Bowen  v. 
Swander,  121  Ind.  164,  22  N.  E.  Rep.  72.5; 
Hamilton  v.  Byram,  122  Ind.  283,  23  N.  E. 
Rep.  795. 

The  third  assignment  of  error  Id  the 
overruling  of  the  appellant's  motion  for 
Jndmnent  on  the  special  verdict,  and  the 
sustaining  of  the  appellee's  motion  for 
judgment  on  the  special  verdict.  It  is  al- 
leged in  the  complaint  that  at  the  time 
the  cow  was  killed  the  appellee's  son, 
about  14  years  of  age,  was  trj-Ing  to  drive 
the  cow  to  a  pasture,  and  was  obliged  to 
cross  the  appellant's  railroad  track ;  that 
the  appellant  bad  provided  for  the  use  of 
the  public  a  crossing  over  and  across  its 
said  traclf,  and  that  said  crossing  had 
been  used  by  the  public  for  many  years 
without  objection  on  the  part  of  the  ap- 
pellant and  by  its  invitation;  that  said 
crossing  Is  in  the  village  of  PlensantLake; 
that  the  state  road  crosses  said  railroad 
track  about  125  feet  north  of  the  station- 
house  of  the  appellaat,  and  that  said 
crossing  was  between  the  state  road  and 
station-house;  that  said  cow,  while  being 


driven  to  pasture  by  the  appellee's  son, 
was  at  said  crossing  struck  and  killed 
by  the  appellant's  locomotive  and  cars; 
that  at  the  time  said  cow  was  killed  said 
locomotive  and  cars  were  running  at  a 
speed  of  60  miles  an  hour;  that  about  one 
milenorth  of  said  station-h'<use  and  cross- 
ing there  is  a  gravel-pit  from  which  said 
son  was  going  south  at  the  time  the  cow 
was  killed  ;  that  after  leaving  said  gravel- 
pit  no  signals  of  any  kind  were  given  by 
said  train  before  reaching  said  station, 
and  that  the  cow  was  killed  because  of 
the  negligent  failure  of  the  englneerto  give 
the  signal  required  by  law  as  the  train 
approached  said  crosHlng.  If  the  appel- 
lant had  provided  a  crossing  for  the  use 
of  the  public,  as  alleged  In  the  complaint,' 
and  the  cow,  while  being  driven,  with  due 
care,  to  pasture,  was  on  said  crossing, 
the  appellee  was  not  treHpassIng  while  so 
using  the  crossing.  Palmer  v.  Railroad 
Co.,  112  Ind.  250, 14  N.  F.  Rep.  70.  And  if 
the  cow,  while  so  on  said  crossing,  was 
killed  by  reason  of  the  neglect  or  failure  of 
the  engineer,  or  other  person  lu  charge  of 
the  engine,  when  approaching  the  cross- 
ing, to  sound  the  whistle  three  Times  at 
a  distance  of  not  more  than  100  nor  less 
than  80  rods  from  such  crossing,  and  to 
ring  the  bell  from  that  time  until  such 
engine  had  passed  the  crossing,  then  the 
appellant  would  be  liable  in  damages  for 
the  cow  so  killed.  Sections  4020,  4021,  Kev. 
St.  18SI.  The  omission,  however,  to  give 
the  signals  required  by  these  sections 
would  not  create  liability,  unless,  from 
the  facts  found,  the  killing  of  the  cow  was 
by  reason  of  the  failure  to  sound  the 
whistle  or  ring  the  bell,  as  requlretl  by 
law.  Railroad  Co.  v.  Green,  120  Ind.  367, 
22  N.  E.  Rep.  327.  It  is  not  shown  that  the 
cow  was  on  or  at  the  crossing  when 
killed.  This  is  material, for  it  is  so  alleged 
in  the  complaint,  and  without  proof  of  it 
the  appellee  fails  to  show  that  he  was 
without  fault  himself.  If  a  special  verdict 
is  silent  on  a  material  point,  on  that  point 
it  is  against  the  party  having  the  burden. 
Railroad  Co.  v.  Green,  supra;  Dennis  v. 
Railway  Co.,  116  Ind.  42, 18  N.  E.  Rep.  179. 
According  to  the  theory  of  the  complaint, 
if  the  cow  was  killed  at  some  other  place 
than  at  the  crossing,  she  may  have  been 
trespassing  on  the  appellant's  railroad 
tracks  when  killed.  The  appellee  must  not 
only  prove  the  negligence  on  the  part  of 
the  railroad  company  which  he  avers,  but 
he  must  show  that  he  was  without  fault 
himself.  It  Is  sliown  by  the  special  verdict 
that  the  cow  was  killed  at  about  8:30 
o'clock  p.  M..  and  that  it  was  then  dark ; 
that  the  train  was  then  running  at  a 
speed  of  about  40  miles  an  hour;  that  the 
whistle  was  sounded  when  the  engineer 
saw  the  cow  upon  the  track,  and  that  the 
engine  was  then  about  130  feet  from  where 
the  cow  was  struck.  Even  if  40  miles  an 
hour  should  be  regarded  as  a  negligent 
rate  of  speed,  which  we  do  not  decide,  it 
would  not  avail  the  appellee  if  his  cow 
was  at  some  other  place  on  the  track 
than  at  the  crossing  where  killed.  The 
rate  of  speed  In  such  case  would  not  be 
material,  unless  there  was  something 
making  it  evidence  of  an  intentional  or 
willful  act.    Palmer  v.  Railroad  Co.,  112 
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Ind.  250.  14  N.  E.  Rep.  70.  We  do  not 
think  the  facts  foond  in  the  special  verdict 
indicate  that  there  was  an  Intent  to  kill 
or  Injure  the  cow,  or  that  there  was  a 
reckless  dlnregard  of  consequences  In  that 
regard ;  and  besides,  such  is  not  the  the- 
ory uf  the  complaint.  The  tbejry  of  the 
complaint  is  that  the  cow  was  killed  at 
the  crossing,  where  she  had  a  right  to  be, 
and  that  the  killing  was  because  of  the 
negligent  failure  of  the  engineer  to  sound 
the  whistle  and  ring  the  bell  while  ap- 
proaching said  croBBlng,  as  required  by 
law..  The  motion  of  the  appellant  for 
Judgment  injts  favor  upon  the  special  ver- 
dict should  have  been  sustained.  The 
fourth  assignment  of  error  Is  that  the 
amended  complaint  does  not  state  facts 
sufficient  to  constitate  a  cause  of  action. 
We  think  it  does  state  a  cause  of  action. 
Judgment  reversed,  at  costs  of  appellee, 
with  Instructions  to  the  court  below  to 
sustain  the  appellant's  motion  for  Judg- 
ment in  its  favor  on  the  special  verdict. 

a  Ind.  A.  186)  

Louisville,  N.  A.  &  0.  Rt.Co.  v.Wtlib. 

(.lippeUote  Court  of  Indiana.  April  4,  1891.) 
JunoHEiTT — Dismissal  without  FRBnn>ioB. 
After  the  eridence  In  a  case  had  been 
heard,  and  the  judge  had  indicated  what  his  find- 
ings would  be,  but  belore  he  had  signed  the  find- 
ings, the  plaintiH,  by  leave  ot  court,  dismissed 
the  action  without  prejudice.  Held,  that  such 
proceedings  constituted  no  bar  to  a  second  suit 
on  the  same  cause  of  action. 

Appeal  from  circuit  court,  Lawrence 
county ;  E.  D.  Prarsok,  Judge. 

Geo.  W.  Friedley  and  E.  C.  Field,  for 
appellant.  Louden  &  Rogers,  for  appel- 
lee. 

Bi.AOK,  C.  J.  This  was  an  action  by  the 
appellee  against  the  appellant  to  recover 
for  the  alleged  killing  of  certain  animals 
by  the  latter.  Verdict  and  Judgment  for 
the  appellee  for  $200.  There  was  a  former 
action  in  the  same  court,  brought  by  the 
same  plaintiff  against  the  same  defendant, 
for  the  same  cause  of  action.  In  said  for- 
mer action,  the  court  entered  of  record  its 
order  and  Judgment,  reciting  that,  "pend- 
ing the  cnnsideration  of  the  evidence  and 
the  DiakluK  of  aspecial  flndlngby  thecourt, 
the  plaintiff  dismissed  this  cause  by  leave 
of  rourt,  without  prejudice  to  his  right  of 
action  herein,  to  which  dismissal  the  de- 
fendant at  the  time  excepts,  and  presents 
and  flies  his  bill  of  exceptions,  which  is 
signed  by  the  court,  and  made  part  of  the 
record  herein;"  and  thereupon  Judgment 
for  costs  was  rendered  against  the  plain- 
tiff. The  bill  of  exceptions  taken  In  said 
former  action  showed  that  in  that  case 
an  issue  of  fact  was  formed,  which  was 
submitted  to  the  court  for  trial,  the  court 
being  requested  by  the  defendant  to  make 
a  special  finding  of  facts  and  ctmclusions 
of  law t.hei-eon.  The  evidence  having  been 
heard,  the  court  took  time  to  make  such 
special  finding.  The  next  day,  having  re- 
duced his  special  finding  of  facts  to  writ- 
ing, and  having  indicated  to  the  parties 
that  the  same  as  thus  written  were  bis 
findings  of  facts  In  the  cause,  unless  the 
parties  had  amendments  to  suggest,  and, 
before  signing  the  same,  having  submitted 


them  to  the  attorneys  of  the  parties,  re- 
spectively, to  examine  as  to  whether  any 
facts  were  omitted,  and  said  attorneys 
having  read  and  considered  the  same,  the 
plaintiff,  by  bis  attorney,  before  the  court 
announced  his  finding,  except  as  Indicated 
by  said  unsigned  fluding  of  facts,  asked 
the  court  to  permit  bim  to  dismiss  his  ac- 
tion without  prejudice,  to  which  the  de- 
fendant objected;  but  the  court  overruled 
the  objection,  and  permitted  the  plaintiff 
to  dismiss  the  cause  without  prejudice. 
The  defendant  excepted  to  this  action  of 
the  court,  and  filed  a  bill  of  exceptions,  as 
stated  in  the  entry  of  record  above  men- 
tioned. It  is  contended  on  behalf  of  the 
appellant  that  the  proceedings  and  Judg- 
ment In  said  former  action  constituted  a 
defense  in  the  case  at  bar,  by  showing 
another  action  pending  or  a  former  adja- 
dlcatlon.  The  former  action  was  termi- 
nated by  a  final  judgment.  The  questioo 
argued  by  appellant,  as  to  whether  the 
court  erred  in  permitting  the  dismissal  of 
the  former  action, cannot  bedetermlned  in 
this  case.  Walker  v.  Heller,  56  Ind.  298. 
the  onl.v  case  to  which  reference  is  made 
by  appellant  In  argument,  was  an  appeal 
from  a  judgment  of  dismissal.  The  judg- 
ment in  the  former  action  was  not  an  ad- 
judication upon  the  merits  of  the  cause 
wherein  it  was  rendered,  and  did  not  con- 
clude theplnintiff  therein  from  farther  pur- 
suit of  a  remedy  upon  his  cause  of  action. 
The  Judgment  Is  affirmed,  witb  costs,  and 
10  per  cent,  damages. 


(1  Ind.  A.  74) 


Spbinklb  v.  Tatlob. 

{Appellate  Covrt  of  Indtana.    April  4, 1891.) 

Frohisbort  Note— Innocbnt  Holdbb. 

In   an  action  by  an    indorseu  of  a  note 

against  the  maker,  where  the  aefense  was  that 

the  note  was  procured  by  fraud,  the  jury  spe- 

oially  found  that  the  defendant   executed  the 

note,  and  tnat  the  plaintiff  purchased  It  before 

maturity,   in    due  course   of   bnslness,   without 

knowledge  of  any  defense  thereto.     Held,  that 

judgment  should  be  rendered  tor  plaintiff  on  such 

verdict. 

Appeal  from  circuit  court,  Huntington 
county ;  J.  S.  Dailby,  Judge. 

Cobb  A  WatkiDs,  for  appellant.  W.  H. 
Trammel,  for  appellee. 

Nbw,  J.  This  action  is  on  a  note  pay- 
able in  a  bank  of  this  state.  The  com- 
plaint consists  of  two  paragraphs.  It  Is 
alleged  in  the  first  paragraph  of  the  com- 
plaint that  the  appellant,  Henry  8. 
Sprinkle,  on  the  13th  of  January,  1886,  ex- 
ecuted to  A.  Thewector  bis  note  for  f  400. 
payable  on  or  before  April  1, 1887,  at  the 
Citizens'  Bank  of  Huntington,  Ind.,  for 
value  received,  without  relief  from  valua- 
tion or  appraisement  laws,  with  6  per 
cent,  interest  until  paid,  from  April  1, 18K6, 
and  attorney's  fees;  that  said  nute  was 
sold  and  delivered  by  the  payee  to  one  Har- 
mon M.  Purvlance,  who  sold  and  deliv- 
ered the  same  to  the  appellee  for  a  valu- 
able consideration,  before  due.  The  sec- 
ond paragraph  of  the  complaint  is  not  un- 
like the  first,  except  that  it  declares 
upon  the  note  as  a  lost  instrument.  The 
appellant  demurred  to  each  paragraph 
of  the  comxtlaint,  which  demurrers  were 
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overruled  and  iexcepted  to.  An  answer 
was  then  filed  by  the  appellant  to  the 
complaint,  avi<rrlng  that  the  payee  of  the 
note,  cunspiriDK  with  other  parties  to 
swindle  and  defraud  him,  obtained  bis  sig- 
nature to  the  note  sued  on  by  represents 
ing  that  he  was  the  af^ent  of  a  corpora- 
tion known  as  the  "Crawford,  Henry  & 
Williams  County  Seed  Company;"  that 
said  corporation  was  solvent  and  organ- 
ized under  the  laws  of  the  state  of  Ohio ; 
that  if  the  appellant  would  execute  the 
note  sued  on  said  company  would  sell  fur 
him,  by  March  1,  le!S7,  80  bushels  of  Bohe- 
mian oats  for  a  price  of$10  perbushel,  less 
25  per  cent,  as  nommisslou  for  such  sale; 
that  the  payee  of  the  noto  knew  that  said 
company  was  insolvent  and  worthless; 
that  be  executed  the  note  on  the  represen- 
tation of  the  payee  as  to  the  validity,  ex- 
istence, and  solvency  of  said  corporation, 
as  said  payee  well  knew,  when  in  fact, 
as  said  payee  knew,  said  corporation  was 
wholly  insolvent,  not  having  the  ability 
to  perform  any  of  said  engagements  or 
undertakings;  that  at  the  proper  time  he 
appeared,  ready  to  deliver  said  80  bushels 
of  oats  to  said  pretended  agent,  at  tbe< 
place  where  it  was  stipulated  he  should 
deliver  them,  and  when  he  was  directed 
so  to  do,  but  said  agent  refused,  failed, 
and  neglected  to  pay  for  the  same,  and  in 
tact,  for  fear  of  a  criminal  prosocutlon  for 
this  and  similar  transuctions,  had  departed 
for  parts  unknown;  that  the  appellee  hud 
full  knowledge  of  the  consideration  for 
wblcta  the  note  was  given  at  the  time  of 
tals  pnrchase  thereof.  This  answer  was 
demurred  to  by  the  appellee,  the  demurrer 
overruled,  and  exception  taken.  The  ap- 
pellee then  filed  a  reply  to  the  answer  in 
one  paragraph,  In  which  he  says  that  at 
the  time  he  purchased  the  note  sued  on  he 
had  no  notice  of  the  existence  of  any  de- 
fense .  thereto,  but  adiuits  that  all  the 
other  material  averments  in  the  answer 
are  true  The  cause  was  tried  by  a  Jury, 
Who,  by  request  of  the  appellant,  returned 
a  special  verdict.  Both  parties  moved  for 
judgment  on  the  special  finding.  The  ap- 
pellant further  moved  for  Judgment  on  the 
pleading  notwithstanding  the  special  ver- 
dict, and  also  asked  for  a  venire  de  novo, 
all  of  which  motions  by  the  appellant 
wereoverruled.and  exceptions  taken  upon 
each  ruling.  The  court  sustained  the  ap- 
pellee's motion  for  judgment  on  the  spe- 
cial verdict,  and  Judgment' was  rendered 
accordingly.  The  appellant  then  filed  mo- 
tion and  reasons  for  a  new  trial,  which 
motion  was  overruled,  and  exception 
taken. 

Seven  grounds  of  error  are  assigned  by 
the  appellant.  Those  not  discussed  in  the 
appellant's  brief  will  not  be  considered. 
There  was  no  error  In  overruling  the  ap- 
pellant's motion  for  Judgment  on  the 
pleadings.  A  demurrer  was  filed  to  tho 
answer,  overruled,  and  to  the  ruling  an 
exception  taken.  Cross-errors  have  not 
been  assigned  by  the  appellee,  and  there- 
fore we  are  not  required  to  pass  upon  the 
sufficiency  of  the  answer.  It  Is  alleged  in 
the   answer   that  the  appellee  bad  full 


knowledge  of  the  consideration  for  which 
the  note  was  given  at  the  time  he  pur- 
chased the  same.  If  this  is  not  equivalent 
to  an  averment  that  the  appellee,  when 
he  purchased  the  note,  had  full  knowledge 
that  its  execution  was  obtained  by  the 
fraudulent  devices  set  out  in  the  answer, 
then  the  admissions  made  in  the  phiintlff's 
reply  do  not  very  seriously  affect  him  as 
a  matter  of  pleading.  In  the  reply  it  is 
also  alleged  by  the  appellee  that  at  the 
time  he  purchased  the  note  sued  on  he  had 
no  notice  of  the  existence  of  any  defense 
thereto.  We  do  not  think  that,  upon  this 
state  of  the  pleadings,  it  can  be  said  that 
tne  appellee  so  admits  the  allegations  of 
the  answer  as  to  entitle  the  appellant  to 
a  judgment  notwithstanding  the  special 
verdict.  The  court  did  not  err  in  overrul- 
ing the  motion  of  the  appellant  for  Judg- 
ment on  the  special  verdict,  and  in  sus- 
taining the  motion  of  the  appellee  for  Judg- 
ment on  the  special  verdict.  The  Jury 
found  that  on  the  13th  of  January,  1886, 
the  appellant  executed  and  delivered  to 
the  payee  the  note  sued  on ;  that  for  a  val- 
uable consideration  the  payee  assigned  the 
note  before  it  became  dae  to  one  Harmon 
M.  Pnrviance,  who,  before  it  became  due, 
assigned  the  same  to  the  appellee  for  a 
valuable  consideration,  in  due  course  of 
business;  and  that  the  appellee  purchased 
the  same  without  any  knowledge  of  the 
existence  of  any  defense  thereto.  With 
this  finding  of  facts  it  was  the  duty  of  the 
court  to  sustain,  as  It  did,  the  appellee's 
motion  for  Judgment  in  his  favor  on  the 
special  verdict.  No  error  was  committed 
in  overruling  this  motion  for  a  new  trial. 
The  appellant  insists  that  this  motion 
ought  to  have  been  sustained,  because  the 
special  verdict  takes  no  notice  of  the  ad- 
missions contained  in  the  appellant's  re- 
ply. The  contention  of  the  appellant  is 
that  the  reply  admits  knowledge  by  the 
appellee,  at  the  time  he  purchased  the  note, 
that  the  signature  of  the  appellant  was 
obtained  thereto  by  fraud,  and  that, 
therefore,  the  Jury  should  have  found  that 
such  knowledge  was  possessed  b,v  the  ap- 
pellee when  he  bought  the  note.  There  is 
nothing  In  the  bill  of  exceptions  showing 
that  any  effort  was  made  by  the  appel- 
lant tobave  the  attention  of  thejury  called 
to  the  fact,  by  instructions  from  the  court 
or  otherwise,  that  an  admission  had 
been  made  In  the  reply  of  appellee  as 
claimed  by  the  appellant.  When  a  special 
verdict  is  requested,  the  Instructions  of 
the  court  are  very  limited,  but  the  court 
would  have  the  right  to  Instruct  thejury 
as  to  the  nature  of  the  action  and  the 
issues,  as  also  respecting  the  form  of  their 
verdict  and  their  general  duty  In  relation 
thereto.  General  instructions  as '  to  the 
law,  however,  are  unnecessary.  Toler  v. 
Keiher,  81  Ind.  883;  Woollen  v.  Wire,  110 
Ind.  251, 11  N.  E.  Rep.  286.  We  very  much 
doubt  whether  it  is  fairly  duduclble  from 
any  admissionscontalned  in  the  reply  that 
the  appellee  at  the  time  he  purchased  the 
note  had  knowledge  that  its  execution 
was  procured  by  fraud.  Judgment  af- 
firmed, with  costs. 
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Tavqhan  v.  State. 

(Suprenu  Court  of  InSXoma.   April  8, 1891.) 
Aaa^TliT  WITH  Iktemt  to  Kill  — Iktorhation. 

In  a  oriminal  action  for  assault  and  battery 
with  intent  to  commit  a  felony,  the  information 
was  as  follows:  "*  *  >*  One  A.  did  then  and 
there  nnlawfuUy,  feloniously,  willfully,  and 
purposely,  and  with  premeditated  malice,  in  a 
rude,  insolent,  and  angry  manner,  touch  one  B., 
with  intent  then  and  thereby  her,  the  said  B., 
feloniously,  willfully,  purposely,  and  with  pre- 
meditated malice  to  kill  and  murder.  •  •  •" 
Held,  that  the  assault  and  battery  with  intent  to 
commit  murder  was  sufficiently  charged. 

Appeal  from  circuit  court,  Montgomery 
county;  Thomas  F.  Davidson,  Judge  pro 
tern. 

Johnston  &  Johnston,  for  appellant.  A. 
B.  Anderson,  for  tbe  State. 

CoFFRY,  J.  This  was  a  prosecution  by 
tbe  state.  In  the  Montgomery  circuit,  by 
affidavit  and  information,  aufalnst  the  ap- 
pellant, upon  a  charge  of  aHsault  and  bat- 
tery with  tbe  Intent  to  commit  a  felony. 
Tbe  ]ury  returned  a  verdict  finding  the  ap- 
pellant gnllty  as  charged,  whereupon  a 
motion  in  arrest  of  judgment  was  Inter- 
posed. The  motion  was  overruled  by  tbe 
court,  and  a  judgment  was  rendered  on 
the  verdict  of  the  jnry.  Tbe  assignment  of 
error  calls  hi  question  the  correctness  of 
tbe  ruling  of  the  circuit  court  in  overrul- 
ing the  motion  of  the  appellant  to  arrest 
the  judgment.  Tbe  motion  was  based 
upon  the  claim  of  tbe  appellant  that  the 
information  In  the  cause  does  not  charge 
n -public  offense.  The  Information,  omit- 
ting the  formal  parts,  is  as  follows:  "Al- 
bert B.  Anderson,  the  prosecuting  attor- 
ney for  tbe  county  of.  Montgomery,  gives 
tbe  coart  to  understand  and  be  informed 
that  at  and  in  the  county  of  Montgomery 
and  state  of  Indiana,  on  the  lOtb  day  of 
December,  1889,  one  John  J.  Vaughan  did 
then  and  there  unlawfully,  feloniously, 
willfully,  and  purposely,  and  with  premed- 
itated malice,  in  a  rude.  Insolent,  and  an- 
gry manner  touch  one  Mary  M.  Vangban, 
with  Intent  then  and  then  and  thereby 
her,  the  said  Mary  M.  Vaughan,  felonl- 
onsl.v,  wlllfuily,  purposely,  and  with  pre- 
meditated malice  to  kill  and  murder, "  etc. 
The  contention  of  the  appellantls  that  the 
Information  is  fatally  defective.  In  that  it 
falls  to  charge  that  he  possessed  the  pres- 
ent ability  to  commit  the  Injury  he  is 
charged  with  intendlngtocommit.  We  do 
not  think  such  a  charge  was  necessary. 
The  appellant  Is  in  error  in  assuming  that 
lie  Is  charged  with  a  mere  assault  with  in- 
tent to  commit  a  felony.  If  such  were  the 
charge  against  him,  then  it  would  be  nec- 
essary to  allege  the  present  ability  to  com- 
mit the  injury,  as  such  language  is  neces- 
sary to  describe  an  assault.  But  the  ap- 
pellant is  charged  witb  an  assault  and 
battery  with  the  Intent  to  commit  a  fel- 
ony. The  assault  and  battery  is  well 
charged,  and  no  allegation  to  the  effect 
that  he  possessed  the  present  ability  to 
commit  the  Injury  Is  necessary  to  a  charge 
of  that  kind.  This  Information,  In  our 
opinion,  contains  a  good  charge  of  as- 
sanlt  and  battery  with  Intent  to  commit 
the  crime  of  murder.     Knight  v.  State, 
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84  Ind.  78;  Hays  v.  State,  77  Ind.  460; 
Keeling  v.  State.  107  Ind.  563,  8  N.  £.  Rep. 
569.    Judgment  afiSrmed. 


(1X8  Ind.  25) 

Michigan  Mot.  Life  Ins.  Co.  ▼.  Ccbtsr. 
(Supreme  Court  of  Indifina.    April  7,  1891.) 

Action  on  Liitb  Insuranob  Foliot — Flbadino— 
Extension  of  Timb  of  Patmext— Evidencb. 
1.  A  life  insurance  policy  contained  a  pro- 
vision that  the  company  should  not  be  liable  for 
a  loss  occurring  while  a  note  given  for  premium 
was  overdue  and  nnpaid.  The  complaiut  alleged 
that  the  policy-holder  gave  his  note  for  an  annual 
premium,  and  before  maturity  made  an  agree- 
ment with  tbe  company  that  the  time  of  payment 
be  extended  to  a  certain  time  after  maturity  of 
the  note,  and  prior  to  the  expiration  of  the  period 
of  renewal  the  maker  of  tbe  note  died.  Held, 
in  an  action  by  the  wife  of  the  deceased  policy- 
bolder  on  the  policy,  that  the  complaint  stated  a 
sufficient  cause  of  action. 

'i.  The  agreement  made  before  default  to  ex- 
tend the  time  of  payment  of  the  note  was  upon  a 
sufficient  consideration  to  keep  the  policy  in 
force. 

S.  The  complaint  stated  that  the  note  was 
renewed  to  June  2d,  and  it  appeared  on  tbe  trial 
that  the  maker  should  have  until  he  could  real- 
'ize  upon  sales  of  tile  during  the  "next  tile  sea- 
son, "  which  was  from  March  1st  to  the  middle  of 
June.  The  first  demand  for  payment  of  the  note 
was  made  on  the  27th  of  May,  written  and  ad- 
dressed to  insured  after  his  death,  occurring  on 
May  9th.  Bdd,  that  there  was  not  such  a  vari- 
ance beween  tbe  pleading  and  proof  as  to  justify 
tbe  setting  aside  of  the  verdict,  which  included 
the  27th  day  of  May  within  the  i^riod  of  exten- 
sion in  tbe  time  of  payment  of  said  noto. 

4.  Reading  in  evidence  appellant's  letter  of 
May  27th,  written  to  insured,  demanding  pay- 
ment of  the  note,  was  competent,  as  bearing  up- 
on the  question  of  the  alleged  extension  of  time 
for  the  payment  ol  the  note. 

5.  It  was  not  error  to  receive  testimony  in 
reference  to  the  duration  of  the  tile  season. 

Appeal  from  circuit  court,  Tippecanoe 
county;  D.  P.  Vinton,  Judge. 

Hartman  &  Hamelle  and  J.  H.  Adams, 
for  appellant.  P.  i>'.  Kennedy,  TV.  D.  Wal- 
lace, and  T.  H.  Rintine,  for  appellee. 

Miller.  J.  This  action  was  instituted 
in  tbe  court  below  by  the  appellee,  Eliza 
A.  Custer,  agaiust  tbe  appellant,  the  Mich- 
igan Mutual  Life  Insurance  Company. 
Thefoundatlon  of  the  action  was  a  life  pol- 
icy Issued  by  tbe  appellant  upon  the  life  of 
Montgomery  T.Custer,  the  husband  of  tbe 
appellee,  in  the  third  paragraph  of  com- 
plaint It  Is  averred.  In  substance,  that  Eli- 
za A.  Custer  Is  tbe  widow  of  Mor.  tgoraery 
T.  Custer,  late  of  Montgomery  county, 
Ind.;  tliatappellant, tbe  Michigan  Mutual 
Life  Insurance  Company,  is  a  foreign  cor- 
poration, witb  Its  principal  office  at  De- 
troit, Mich. ;  that  June  2,  1883,  in  consider- 
ation of  the  payment  of  f57  by  Montgom- 
ery T.  Custer,  the  appellant  executed  a 
policy  of  insurance,  promising  thereby  to 
pay  to  him,  at  the  expiration  of  36  years, 
the  sum  of  f  2,00U,  or,  in  tbe  event  of  bis 
earlier  death,  to  pay  such  sum  to  his  wid- 
ow ;  that  Montgomery  T.  Custer  died  at 
New  Boas,  Montgomery  county,  Ind.,  May 
9,  1885,  aud,  on  June  3d  following,  appel- 
lee furnished  appellant  with  proofs  of 
death;  that  appellee  and  said  Montgom- 
ery T.Custer  performed  all  thestlpulatlons 
imposed  on  them  by  such  contract  of  insur- 
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ance,  except  that  Montgomery  T.  Caster 
dJd  not  pay  the  annnal  casb  premhim  on 
said  policy  of  Insurance  due  Jane  2, 1884; 
that,  in  Ilea  of  the  payment  of  sach  preml- 
nm  In  cash,  Montgomery  T.  Custer  execut- 
ed, and  the  appellant  Insurance  company 
accepted,  on  said  day  a  note  bearing  date 
June  2,1884,  for  f67,  due  seven  months  aft- 
er  date,  bearing  7  per  cent,  interest,  and 
payable  to  the  appellant  at  Darlington, 
Ind.  In  this  paragraph  it  is  averred  that, 
about  three  weeks  prior  to  the  maturity 
of  the  premium  note  in  question,  the  ap- 
pellant insurance  company,  at  the  request 
of  Montgomery  T.  Caster,  consented  and 
agreed  tbat  the  time  for  the  payment  of 
the  note  should  be,  and  it  then  was,  ex- 
tended to  the  2d  day  of  June,  1885;  that 
thereupon  the  note  was,  by  appellant's 
agents,  retomed  to  appellant's  homeofiSce 
at  Detroit,  where  it  refnalned  without  de- 
mand of  payment  until  after  Montgomery 
T.  Caster's  death,  and  that  Montgomery 
T.  Custer  relied  on  such  agreement  and  ex- 
tension of  time  until  the  time  of  his  death. 
The  policy  of  insurance  sued  on  and  made 
part  of  the  complaint  by  proper  exhibit 
contains  the  following  stipulations:  "(3) 
If  the  first  or  any  subaequeut  premium  on 
this  policy  shall  be  settled  wholly  or  In 
part  by  note  or  other  obligation,  whether 
of  the  beneficiary,  the  insured,  or  any 
third  party,  sach  settlement  shall  not 
be  deemed  a  payment,  but  only  an  exten- 
sion of  the  time  for  the  payment  of  such' 
premium  ;  and  if  such  note  or  other  obli- 
gation or  any  renewal  thereof  shall  not  be 
fully  paid  when  due,  then,  for  any  loss  oc- 
curring while  such  note  or  other  obliga- 
tion remains  dueaud  unpaid, thecompany 
sball  not  be  liable,  but  the  whole  amount 
of  the  premium  Included  in  such  note  or 
other  obligation  shall  be  considered  as 
earned,  and  the  company  may  collect  the 
same."  Aseparatedemurrer  by  the  appel- 
lant was  filed  to  the  second  and  third  par- 
agraphs of  complaint,  challenging  the 
Bufflcieucyof  the  facts  stated  In  each  para- 
graph to  constitute  a  cause  of  action. 
These  demurrers  were  severally  overruled, 
and  the  appellant  excepted  to  the  ruling  of 
the  court.  An  answer  was  filed  In  general 
denial  and  two  affirmative  paragraphs. 
It  is  not  Important  to  here  note  the  con- 
tents of  the  special  paragraphs  of  answer. 
A  demurrer  to  the  second  paragraph  of 
answer  was  sustained,  and  appellant  ex- 
cepted. The  cause  was  tried  by  a  Jury, 
and  a  special  verdict  returned,  upon  which 
verdict  judgment  was  rendered  in  favor  of 
the  appellee.  The  errors  assigned  call  in 
question  the  rulings  of  the  court  on  the 
demurrers,  and  in  overruling  the  motion 
of  the  appellant  to  require  the  Jury  to  re- 
tire for  further  deliberation,  and  to  return 
facts  indisputably  proved  at  the  trial,  for 
a  venire  de  novo,  for  judgment  for  the  ap- 
pellant on  the  special  verdict,  and  for  a 
new  trial.  No  proof  was  Introduced  upon 
the  trial  to  establish  the  second  paragraph 
of  complaint,  and  the  finding  \>l  the  jury 
wasadversetothe  plaintiff  on  the  matters 
therein  set  forth.  The  second  paragraph 
of  answer,  while  addressed  to  the  whole 
complaint,  refers  only  to  matters  contained 
in  the  second  paragraph,  and  therefore 
the  defendant  was   not  harmed  by  the 


overrulingof  the  demurrer  to  the  second 
paragraph  of  complaint,  and  sustaining 
the  demurrer  to  the  second  paragraph  of 
answer.  The  cause  was  tried  on  the  third 
paragraoh  of  complaint  and  the  answer  of 
general  denial. 

The  first  question  presented  for  our  con- 
sideration relates  to  the  sufficiency  of  tne 
third  paragraph  of  complaint  as  a  cause  of 
action.  Theobjectlons  pointed  out  to  this 
paragraph  are  twofold :  (1)  That  the 
agreement  to  extena  the  time  for  the  pay- 
ment ol  the  premium  note  after  its  maturi- 
ty was  without  consideration,  and  was  a 
mere  indulgence  to  the  maker;  (2)  that 
the  extension  of  time  was  not  inconsistent 
with  a  suspension  of  the  company's  liabil- 
ity during  the  time  thenote  remained  over- 
due. The  appellee  does  not  contend  that 
the  agreement  for  an  extension  was  a  val- 
id, binding  contract,  butthat  it  constitut. 
ed  a  waiver  by  the  company  of  the  pay- 
ment of  the  note  at  its  maturity.  Tbat  a 
provision  in  a  policy  of  insurance  that  the 
company  shall  not  be  liable  for  a  loss  oc- 
curring while  a  note  given  for  premium  is 
overdue  and  unpaid  is  valid  In  law,  and 
exonerates  the  Insui-er  from  liability  while 
such  delinquency  continues,  is  well  estab- 
lished. It  Is  equally  well  settled  that  the  pro- 
vision in  a  policy  of  insurance  providing  for 
theforfelture  ot  the  same  fornon-payment 
of  the  premium  is  for  the  benefit  of  the  insur- 
er, and  may  be  waived  by  it.  Insurance 
Co.  V.  Oilman,  112  Ind.7,  13  N.  E.  Rep.  118; 
Sweetser  v.  Association,  117  Ind.  97,  19  N. 
£.  Uep.  722;  2'May,  Ins.  §  360;  Bliss,  Ins.  § 
154.  The  position  assumed  by  this  court 
upon  this  subject  Is  stated  in  Sweetser  v. 
Association,  supra,  in  these  words:  "It  is 
abundantly  settled  that  an  Insurancecom- 
pany  will  beestopped  to  Insist  upon  a  for- 
feiture, if  by  any  agreement, either  express 
or  Implied,  by  the  course  of  Its  conduct,  it 
leads  the  insured  honestly  to  believe  that 
the  premiums  or  assessments  will  be  re- 
ceived after  the  appointed  day.  "the  decis- 
ions which  hold  and  enforce  this  view  are 
very  numerous."  And  again:  "Forfeit- 
ures are  not  favored  intlielaw,and  courts, 
in  order  to  avoid  the  odious  results  of  a 
forfeiture,  are  not  slow  in  seizing  hold  of 
such  circumstances  as  may  have  been  act- 
ed on  In  good  faith, and  which  indicate  an 
agreement  on  the  part  of  the  company  or. 
an  election  to  waive  strict  compliance  with 
the  conditions  and  stipulations  in  the  pol- 
icy." 

Applying  these  principles  to  the  allega- 
tions contained  in  the  complaint  inevita- 
bly leads  to  the  conclusion  that  the  plead- 
ing is  not  defective  on  account  of  the  first 
objection  urged  to  the  same.  It  is  diffi- 
cult to  Imagine  a  state  of  facts  more  likely 
to  lead  the  insured  to  believe  that  the 
premium  would  be  received  after  the  time 
at  vrhich  it  was  made  payable,  and  that 
the  company  had  elected  to  waive  strict 
compliance  with  the  terms  of  the  policy, 
than  the  agreement  set  out  in  the  com- 
plaint for  an  extension  of  time  for  pa.y- 
ment.  We  are  not  satisfied  that  the  agree- 
ment for  an  extension  was  without  con- 
sideration. The  contract  of  Insurance  en- 
tered into  between  the  insured  and  the  In- 
surer were  valuable  to  both  of  the  con- 
tracting parties.    The  insured  desired  to 
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avail  himself  of  the  benefita  to  accrue  by 
continuance  oi  tbe  same  in  the  future. 
The  company  held  hia  intereRt-bearins 
note;  his  obligation  to  pay  tbe  future  an- 
nual  premiums  depended  upun  thecontinn- 
a  nee  of  the  policy  in  force.  Under  these 
circumstances,  we  are  of  tbe  opinion  that 
the  agreement,  made  before  default,  to 
extend  the  time  tor  the  payment  of  tbe 
note,  and  thus  keep  alive  tbe  policy,  was 
founded  upon  a  sufficient  consideration. 
In  this  we  are  fortiflecl  by  the  opinion  of 
the  court  in  Homer  v.  Insurance  Co.,  67  N. 
Y.  478-488;  Wyman  v.  Insurance  Co.,  119 
N.  Y.  274-280.  23  N.  E.  Rep.  907. 

The  second  objection  to  tbe  paragraph 
under  consideration  is  predicated  mainly 
upon  the  assumption  tfaattheextension  of 
time  averred  In  the  complaint  was  with- 
out consideration.  If  there  was  a  good 
and  sufflcltjnt  consideratlun  for  the  exten- 
sion of  time,  then  the  premium  note  was 
not,  during  the  period  covered  by  the  ex- 
tension, overdue,  and  the  policy  was  con- 
tinued in  force  until  the  termination  of 
sucb  extended  period.  If,  on  tbe  other 
hand,  the  extension  was,  as  claimed  by 
tbe  appellant,  a  simple  gratuity,  it  was 
none  tbe  less  a  waiver  of  the  payment  of 
the  note  at  its  maturity;  and  as  the  for- 
feiture was  in  the  nature  of  a  penalty, and 
intended  to  secure  the  prompt  payment 
of  the  note,  the  waiver  of  payment  was  a 
waiver  of  the  right  to  enforce  the  penalty 
for  non-payment.  According  to  the  Inter- 
pretation claimed  by  the  appellant,  the 
arrangement  to  extend  the  time  for  the 
payment  for  the  note,  so  far  as  his  right 
under  the  policy  was  concerned,  would 
have  left  him  precisely  lu  the  condition  be 
would  have  been  without  an  extension.  It 
would  enable  the  company,  under  a  show 
of  leniency,  to  recelveall  the  benefits  of  the 
extension,  and  yet  remain  In  a  condition 
to  repudiate  all  liability  during  the  same 
time.  It  would  enable  tbe  company, 
whatever  happened,  to  "reap  the  premium 
apd  escape  tbe  risk."  Insurance  Co.  v. 
Jenks,  5  Ind.  96.  The  case  of  Homer  v. 
Insurance  Co.,  67  N.  Y.  478,  was  much  like 
thiri  one.  The  policy  contained  a  stipula- 
tion that,  "In  case  the  premium  or  premi- 
ums shall  not  be  paid  to  said  company 
on  or  before  tbe  time  specified  for  the  pay- 
ment of  the  same,"  the  policy  should  be 
forfeited.  Prior  to  the  time  of  the  ma- 
turity of  a  premium,  tbe  time  for  its  pay- 
ment was  extended,  and  during  such  ex- 
tension the  insurer  died.  It  was  claimed 
by  the  company  In  that  case,  as  in  this, 
that  the  contract  for  extension  was  void 
for  want  of  consideration,  and  that  the 
policy  had  become  forfeited  on  account  of 
non-payment  of  the  premiums.  The  court 
held  that  the  company,  having  consented 
to  an  extension,  was  estopped  to  Insist 
upon  a  forfeiture,  or  to  allege  that  tbe  pol- 
icy was  not  continued  In  full  force  and 
effect.  That  the  effe(;t  of  giving  the  exten- 
sion was  to  continue  the  policy  and  the 
contract  of  insurance  In  full  force,  as  if 
there  had  been  strict  performance  of  tbe 
condition  at  the  day,  and  liable  only  to  a 
forfeiture  by  non-payment  at  the  time  to 
which  performance  was  deferred.  In  the 
course  of  the  opinion  tbe  court  says :  "  It 
cannot  be    intended    from     the    simple 


transaction  of  giving  time  for  payment  of 
the  premium,  that  is,  giving  credit,  in- 
stead of  exacting  prompt  payment,  the 
parties  had  in  view  tbe  continuance  of  tbe 
contriuit  merely  to  secure  the  benefit  of  it 
to  the  insurer  by  tbe  payment  of  the. 
premiums  if  the  peril  insured  against 
should  not  happen,  but,  in  case  of  the 
death  of  the  insured  before  the  time  should 
elapse  for  Its  t>ayment,thecontractshould 
be  void ;  that  Is,  that  upon  the  occur- 
rence of  the  event  constituting  the  peril, 
indemnity  against  which  was  the  only 
object  and  purpose  of  the  contract,  tbe 
policy  should  be  of  no  avail.  This  would 
be  saying,  to  one  undertaking  to  pay  in 
the  future  for  a  risk  to  commence  la  pne- 
sentl,  th&t  his  life  is  Insured  If  be  lives,  but 
if  he  dies  he  Is  not  insured."  Tbe  appel- 
lant cites  the  cases  of  Wall  v.  Insurance 
Co.,  36  N.  Y.  157,  and  Ferebee  v.  Insurance 
Co.,  68  N.  C.  11.  The  case  of  Wall  v.  In- 
surance Co.  is  substantially  overruled  by 
the  later  case  in  that  state,  and  is  express- 
ly disapproved  in  the  well-considered  case 
of  Insurance  Co.  v.  Tomlinson,  25  N.  E. 
Rep.  120.  See,  also,  Sweetser  v.  Associa- 
tion, supra.  We  are  satisfled  that  tbe 
weight  of  authority  is  against  the  doc- 
trine of  these  cases.  In  oor  opinion,  the 
court  did  not  err  In  overruling  the  demur- 
rer to  the  third  parograpb  of  complaint. 
It  is  claimed  that  the  court  erred  in 
overruling  tbe  appellant's  motion  for 
Judgment  in  its  favor  on  the  special  ver- 
dict. The  principal  point  made  under  this 
assignment  is  that  the  finding  in  reference 
to  the  extension  of  time  for  payment  of 
the  note  does  not  correspond  with  tbe  al- 
legations of  the  complaint.  The  allega- 
tion Is,  in  substance,  that  tbe  Insured  was 
to  bave  until  the  2d  day  of  June,  1886,  to 
pay  the  note.  The  finding  is  that  he  was 
to  have  until  he  could  realise,  during  the 
next  tile  season,  money  from  the  sale  o( 
tile  for  the  year  1885  with  which  to  pay 
tbe  note,  and  that  the  season  for  selling 
tile  extended  from  about  the  Ist  of  March 
to  the  middle  of  June.  It  is  also  found 
that  the  insured  died  on  the  9tb  day  o( 
May,  1885,  and  that  the  first  demand  for 
the  payment  of  the  note  was  on  the  27th 
day  of  May,  written  and  addressed  to  tbe 
insured  after  his  death.  Tbe  variance,  if 
such  it  was,  between  the  allegations  In  the 
pleading  and  the  proof  was  not  material. 
Rev.  St.  1881,  §  891.  Looking  to  all  ports 
of  the  verdict,  and  construing  it  as  a 
whole,  we  think  It  appears  that  the  exten- 
sion included,  at  least,  the  27th  day  of 
May,  when  the  demand  was  made,  which 
was  after  tbe  death  of  the  insured.  Some 
objection  is  made  to  the  finding  upon  the 
subject  of  the  proof  made  of  the  death  of 
the  assured.  While  the  finding  is  not  very 
full  and  explicit  upon  this  point,  we  find, 
upon  examination,  that  finding  is  almost 
in  the  exact  words  in  the  policy  requiring 
proof;  and,  upon  looking  Into  the  evi- 
dence to  see  If  the  merits  of  the  cause  have 
been  fairly  tried  and  determined,  we  find 
that  the  company,  at  the  trial  of  tbe 
cause,  admitted  that  notice  of  the  death 
was  given  to  the  company  in  due  time  and 
in  due  form.  We  bave  read  the  evidence, 
and  find  that  there  Is  evidence  tending  to 
sustain  the  verdict  of  the  jury  upon  every 
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material  flndlng,  and  nnder  tbe  well-eA- 
tabU8hed  rnle  of  tbia  court  we  cannot  In- 
terfere with  their  verdict.  The  court  did 
not  err  In  permlttlnK  the  appellee  to  read 
lu  evidence  tbe  letter  dated  May  27th, 
written  by  the  company  to  the  Inanred, 
and  demanding  payment  of  the  note. 
Soeh  evidence  was  competent  to  be  con- 
sidered  by  tbe  Jury  aa  bearing  upon  tbe 
qaeatlon  o(  the  alleged  extenatun  of  the  time 
for  the  payment  of  the  note.  Neither  do 
we  think  the  conrt  erred  In  receiving  testi- 
mony In  reference  to  tbe  duration  of  tbe 
tile  aeaaun  in  Montgomery  county.  Tbe 
arrangement  n>ade  between  Cuater  and 
tbe  agents  of  the  company  waa  made  with 
retereoce  to  thia  tile  aeaaon.  It  waa  not 
necessary  that  the  contract  for  extenalon 
abcinld  be  to  a  preclae  date.  Jodgment 
affirmed. 


(lit  lod.  683) 

Ex  parte  Sweeney. 

J(.Supreme  Court  of  Indiana.    March  10, 1891.) 

InniANA  Appellatb  ConBT— Jubisoiotion. 

1.  Act  Ind.  Feb.  28,  1891^  which  creates  an 
appellate  court,  and  frives  it  ezclosive  appellate 
jnnadicUon  in  specified  oases,  does  not  divest  the 
snpreme  coart  of  appellate  jarisdiction,  except 
only  in  those  cases  specified  in  the  act. 

2.  UDdar  Aot  Ind.  Feb.  2S,  1891,  {  1,  which 
ptovldes  that  where  tbe  validity  of  a  statute  of 
the  state  or  of  the  United  States  is  Involved  the 
appellate  court  shall  so  certify,  and  thereupon 
the  case  shall  be  transferred  to  the  supreme 
conrt,  the  supreme  oonrt  haa  exclusive  Jorlsdic- 
tion  of  all  cases  where  the  constitutionality  of 
any  statute,  federal  or  state,  is  in  issue. 

8.  The  question  of  the  validity  of  a  statute 
must  be  piesented  by  the  record  in  order  to  con- 
fer jurisdiction  on  tbe  Euprume  court,  and  it  can- 
not be  conferred  by  the  agreement  or  by  the 
assertion  of  counsel,  nur  by  a  mere  allegation  in 
a  pleading  that  a  given  statute  is  unconstitu- 
tional, but  enough  must  appear  from  the  record 
to  show  that  there  is  a  solid  foundation  for  the  al- 
legation. 

4.  Under  said  section  1,  which  gives  the  ap- 
pellate court  exclusive  jurisdiction  of  all  appeals 
in  caaee  of  misdemeanor,  the  supreme  coart  re- 
tains exclosive  jurisdiction  of  all  api>eals  in  fel- 
ony cases. 

6.  Under  said  section  1,  which  further  con- 
fers on  the  appellate  court  exclusive  jurisdiction 
of  all  appeals  in  "oases  originating  before  a  jus- 
tice of  the  peace,  where  the  amount  in  contro- 
versy exceeds  (50,  exclusive  of  costs, "  tbe  amount 
in  controversy  is  to  be  determined  from  the  rec- 
ord and  the  material  part  of  tbe  pleadings,  and 
not  firom  the  formal  demand  for  judgment. 

0.  Under  said  section  1,  which  further  confers 
onthempellate  oonrt  exclusive  jurisdiction  of 
appeals  in  "all  oases  for  the  recovery  of  money 
only,  where  the  amount  in  controversy  does  not 
exceed  tl,000, "  the  judgment  recovered  in  the 
lower  court  is  tbe  standard  by  which  the  appel- 
late jurisdiction  is  to  be  determined,  without 
r^ard  to  the  interest  subsequently  accruing, 
provided  there  is  no  connter-olaim,  and  plaintiff 
does  not  appeal. 

7.  Where,  in  such  an  action  for  the  recovery 
of  money  only,  a  demurrer  is  sustained  to  tbe 
complaint,  the  amount  in  controversy  is  not  to 
be  determined  from  the  formal  demand  for  judg- 
ment, but  from  the  material  allegations  of  the 
complaint;  and  where  there  is  a  fairly  debatable 
qaesUon  regarding  tbe  amount  in  controversy  the 
jnriadlction  is  in  the  supremo  court,  as  also  in 
cases  where  a  cross-complaint  or  counter-claim 
is  fllod,  making  a  real  controversy  for  a  sum 
exceeding  91,000. 

8.  Since  the  jurisdiction  of  the  appellate 
court  extends  only  to  "cases  for  the  recovery  of 
money  only,  "all  appeals  in  equity  cases  are  with- 


in the  exclusive  jorisdictlon  of  the  supreme 
court,  though  a  money  judgment  may  be  included 
in  the  decree. 

9.  Under  said  section  1,  which  confers  on  the 
appellate  court  exclusive  jurisdiction  in  "all  cases 
for  the  recovery  of  specific  personal  property, " 
that  oonrt  has  exclusive  appellate  jurisdiction  in 
all  oases  of  replevin,  whatever  may  be  the  value 
of  the  OToperty  In  controversy. 

10.  Under  said  section  1,  which  further  con- 
fers on  the  appellate  court  exclusive  appellate 
jniisdiction  in  all  "actions  between  landlord  and 
tenant  for  the  recovery  of  the  possession  of  tbe 
leased  premises, "  the  relation  of  landlord  and 
tenant  must  exist,  and  the  action  must  be  for 
the  recovery  of  the  demised  property,  in  order  to 
give  the  appellate  court  lurisdlction;  and  all 
actions  for  the  recovery  of  real  estate,  where 
these  two  elements  do  not  exist,  are  within  the 
jurisdiction  of  the  supreme  court. 

11.  Bald  section  1^  which  further  confers  on 
the  appellate  court  exclusive  jurisdiction  "in  all 
cases  of  appeals  from  orders  allowing  or  disal- 
lowing claims  against  decedents'  estates, "  em- 
braoes  only  claims  made  by  creditors,  and  not  the 
demands  of  heirs,  legatees,  or  devisees;  nor  does 
it  embrace  actions  brought  to  contest  wills,  suits 
for  the  construction  of  wills,  applications  for  the 
appointment  or  removal  of  administrators  or  ex- 
ecutors, or  any  cases  of  similar  character. 

On  February  28. 1881,  tbe  legialatnre  of 
Indiana  paaaed  an  act  entitled  ''An  act  to 
create  an  appellate  court,  and  define  ita 
juriadlction  and  procedure,  and  declaring 
an  emergency. "  Section  1,  which  defines 
Ita  jurisdiction.  Is  given  In  the  opinion. 
Section  19  provides :  "  When  the  appellate 
court  shall  be  organized  and  ready  to  pro- 
cnod  with  buaineas,  the  supreme  court 
shall,  by  an  order  entered  upon  Ita  record, 
transfer  to  It  all  cases  then  pending  In  such 
supreme  court  of  the  nuture  and  descrip- 
tion of  those  of  wblcb  Inrlsdictlon  is  by 
this  act  given  to  said  appellate  court. " 
■Under  this  provision,  Andrew  M.Sweeney, 
clerk  of  tbe  supreme  court,  applied  to  It 
for  its  opinion  touching  tbe  cases  to  be 
transferred  to  tbe  appellate  court. 

Elliott,  J.  The  petition  of  tbe  clerk 
requires  an  examination  of  the  act  ai>- 
proved  February  28, 1891,  creating  an  ap- 
pellate court.  It  Is  BO  evident  that  the 
act  recognizes  tbe  general  and  superior 
appellate  jurisdiction  of  tbe  supreme  court 
that  little  else  is  required  than  the  bare 
statement  that  the  appellate  authority 
not  expressly  or  impliedly  vested  in  the 
newly-created  tribunal  remains  where  the 
constitution  and  the  law  place  it.  In  ihe 
supreme  court  ut  tbe  state.  Tbe  act  does 
not  aaaume  to  define  appellate  Jurisdiction 
generally ;  it  simply  assumes  to  define  tbe 
jurisdiction  of  the  appellate  court;  thus 
leaving  all  tbe  appellate  jurisdiction  not 
conferred  upon  thnt  tribunal  In  tbe  orig- 
inal court  of  appellate  jurisdiction.  It 
carves  ont  of  the  general  appellate  juris- 
diction of  the  state  a  part,  and  transfers 
it  to  the  court  It  creates.  It  takes'frum  a 
great  field  designated  parts,  leaving  all 
other  parts  where  they  originally  be- 
longed. What  Is  not  expi-essly  or  by  nec- 
essary Implication  transferred  to  tbe  new 
tribunal  abides  In  tbe  old.  Where,  there- 
fore, the  exercise  of  appellate  power  is  in- 
voked by  appeal,  the  Jurisdiction  is  in  the 
supreme  court  In  all  cases  except  those 
specified  In  the  act.  In  other  words,  if  the 
case  la  one  of  appellate  cognisance,  and  It 
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does  not  fall  within  one  of  the  classes  over 
which  the  appellate  Courtis  given  jurisdic- 
tion, it  is  within  the  jurlsdictinn  of  the  su- 
preme court.  This  principle  must  rule  lu 
Klviog  a  construction  to  the  act,  and 
hence  it  is  only  necessary  to  ascertain  and 
decide  what  claBse.i  of  cases  are  declared 
to  be  within  the  jurisdiction  of  the  newly- 
created  court. 

It  is  not  oar  purpose,  we  may  say  by 
way  of  preface,  to  do  more  than  outline 
the  classes  of  cases  which  fall  within  the 
jurisdiction  of  the  appellate  court,  and  are 
required  to  be  transferred  to  Its  docket; 
for  It  la  probable  that  cases  may  arise 
which  cannot  be  classlfled  without  a  more 
thorough  consideration  and  investigation 
tlian  it  is  now  proper  or  necessary  for  as 
to  give  the  subject.  It  will  conduce  to 
clearness  and  certainty  to  nflSrm  at  the 
outset  that  no  constitutional  question 
can  be  entertained  or  decided  by  the  ap- 
pellate court,  for  the  provisions  of  section 
1  exclude  such  questions  from  Its  jurisdic- 
tion. Where,  therefore,  the  constitution- 
ality of  any  statute,  federal  or  state,  is  in 
issue,  the  jurisdiction  is  exclusively  in  the 
supreme  court.  In  classifying  and  outlin- 
ing, as  we  shall  presently  do,  the  classes 
of  cases  of  which  the  appellate  court  is 
given  jurisdiction,  we  proceed  from  first 
to  last  upon  the  theory  that  no  case  in 
which  the  validity  of  a  statute  is  involved 
is  within  the  jurisdiction  of  that  court. 
What  we  say  is  always  to  be  taken  as 
meaning  that  the  classes  named  are  with- 
in its  juris(..ction,  except  where  a  consti- 
tutional question  is  Involved.  Although 
we  do  not  note  the  exception  in  naming 
each  class, it  isto  he  understood  that  each 
class  lu  subject  to  the  exception.  This 
course  we  adopt,  it  may  be  said  by  way 
of  explanation,  to  obviate  the  necessity  of 
repeating,  as  each  class  is  outlined,  the 
proposition  that  it  is  subject  to  the  excep- 
tion created  by  the  clause  excluding  from 
the  jurisdiction  of  the  appellate  court  all 
constitutional  questions.  It  may  also  be 
said,  although  a  little  aside  from  our  di- 
rect path,  that  we  do  not  intimate,  direct- 
ly or  Indirectly,  any  opinion  upon  the 
question  whether  the  legislature  can  take 
from  the  highest  constitutional  court  of 
the  state  the  authority  to  pronounce  the 
ultimate  judgment  upon  the  constitution- 
ality of  statutes. 

As  we  have  entered  upon  the  subject  of 
cases  involving  the  validity  of  statutes.  It 
is,  perhaps,  quite  as  well  to  continue  its 
consideration. so  far  as  to  Indicate  the  in- 
stances in  which  such  a  question  can  be 
regarded  as  presented  by  the  record.  It 
must,  of  course,  be  presented  by  the  rec- 
ord brought  to  the  court,  for  appellate 
courts  have  jurisdiction  of  such  questions 
only  as  the  record  presents.  Neither  by 
agreement  nor  by  assertion  of  parties  or 
counsel  can  jurisdiction  of  a  subject  be 
conferred  upon  a  court,  for  jurisdiction  of 
the  subject  invariably  comes  from  the  law. 
Board  v.  Newman,  35  Ind.  10;  Crane  v. 
Farmer,  fColo.)  23  Pac.  Rep.  455;  Smith  v. 
Mvers,  109  Ind.  1,  9  N.  E.  Rep.  692;  Robert- 
son V.  State,  109' Ind.  79.  10  N.  E.  Rep.  582, 
643;  Doctor  v.Hartman,74  Ind.  221;  Trot- 
ter V.  Neal,  50  Ark.  340,  7  S.  W.  Rep.  384. 
It  Is  not  enough  that  the  pleadings  allege 


that  the  validity  of  a  statute  iscballenged, 
for  it  must  appear  from  the  record  that 
there  is  a  solid  foundation  tor  the  allega- 
tion. The  appellate  system  of  Illiifois  is, 
in  some  respects,  similar  to  ours,  and  the 
subjtet  we  are  here  dealing  with  has  been 
discussed  by  the  supreme  court  of  that 
state.  In  the  case  of  Chaplin  v.  Commis- 
sioners, 126  111.  264-274, 18  N.  E.  Rep.  765,  It 
was  said:  "We  are  of  the  opinion  that 
the  pleadings  and  decree  present  a  ques- 
tion as  to  the  validity  of  a  statute.  W^hlle 
the  mere  allegation  in  a  pleading  that  a 
given  statute  is  unconstitutional  will  not 
necessarily  raise  a  question  as  to  the  va- 
lidity of  such  statute,  yet,  where  it  can  be 
seen  that  the  .constitutional  question 
raised  is  one  which  may  be  fairly  regarded 
as  debatable,  we  think  the  question  of  the 
validity  of  a  statute  becomes  Involved  lu 
the  case,  withiu  the  meaning  of  the  stat- 
ute regulating  appeals."  Without  at- 
tempting to  further  definitely  mark  out 
the  mode  in  which  the  question  must  tu3 
presented,  we  atHrm  that  the  outllneglven 
by  the  court  In  the  opinion  quoted  and  in 
what  we  have  said  Is  correct  in  its  general 
scope  and  essential  features. 

It  is  at  present  unnecessary  to  do  more 
than  consider  and  construe  section  1  of 
the  act;  and  In  giving  it  a  construction 
we  shall  not  attempt  to  go  Into  details, 
but  shall  simply  indicate  the  general  lines 
which  form  the  boundaries  of  the  jurisdic- 
tional field  of  the  appellate  court.  The 
section  of  the  act  referred  to,  in  so  far  as 
It  is  relevant  to  the  subject  witli  which  we 
are  immediately  concerned,  reads  thus: 
"The  name  of  said  court  shall  be  the 
'Appellate  Court.'  It  shall  consist  of  five 
judges,  and  have  exclusive  jurisdiction  of 
all  appeals  from  the  circuit,  superior,  and 
criminal  courts  In  cases  of  misdemeanor; 
cases  originating  before  a  justice  of  the 
peace,  where  the  amount  in  controversy 
exceeds  fifty  dollars, exclusive  of  costs;  all 
cases  for  the  recovery  of  money  only, 
where  the  amount  in  controversy  does  not 
exceed  one  thousand  dollars;  and  all  cases 
for  the  recovery  of  specific  personal  prop- 
erty; actions  between  landlord  and  ten- 
ant for  the  recovery  of  the  possession  of 
the  leased  premises;  and  in  all  cases  of  ap- 
peals from  orders  allowing  or  disallowing 
claims  against  decedents'  estates.  In  all 
such  cases  the  decision  of  the  appellate 
court  shall  be  final:  provided,  however, 
that  If  the  validity  of  any  statute  of  this 
state  or  of  the  United  States  is  involved, 
said  court  shall  so  certify,  and  thereupon 
the  transcripts,  with  all  the  papers  in  such 
cause, shall  be  transmitted  to  the  supreme 
court  with  such  certificate,  and  filed  there- 
in, and  all  proceedings  conducted  there- 
after as  If  said  cause  had  been  originally 
appealed  to  the  supreme  court. " 

It  is  simply  repeating,  in  another  form 
of  words,  the  provisions  of  the  act,  to  de- 
clare, as  we  do,  that  prosecutions  In  cases 
of  misdemeanors  are  within  the  jurisdic- 
tion of  the  appellate  court.  Such  cases 
form  the  first  class.  Appeals  from  juds- 
ments  rendered  In  cases  of  prosecntlon  for 
felonies  fall  within  the  jurisdiction  of  the 
supreme  court,  inasmuch  as  jurisdiction 
of  thatclass  of  cases  remains  untouched. 

The  second  class  of  cases  over  which  the 
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appellate  coart  is  given  jurisdiction  em- 
braces all  cases  which  originated  before 
a  justice  of  the  peace,  wherein  the  amount 
in  controverBy,  exclusive  of  costs,  exceeds 
^0.  It  may,  perhaps,  be  said  with  rele- 
vancy and  propriety  that  under  the  uni- 
form decisions  of  this  'sourt  the  amount  in 
controversy  is  to  be  determined  from  the 
record  and  the  material  parts  of  the  plead- 
ing, and  not  from  the  formal  demand  for 
judgment.  Cincinnati,  etc.,  Ry.  <.:o.  v.  Mc- 
Dade,  111  Ind.  2S,  12  N.  £.  Rep.  186;  Win- 
sblp  V.  Block,  96  Ind.  446;  Parsley  v.  Es- 
kew,  73  Ind.  ii58;  Wagner  v.  Kastner,  79 
Ind.  162;  Baltlmore,etc.,R.C'o.  v.  Johnson, 
83  Ind.  57;  Galbreath  v.  Trump,  Id.  381; 
Breidert  v.  Krueger,  76  Ind.  55;  Sprinkle 
V.  Toney,  73  Ind.  .592. 

Tbe  third  class  of  cases  is  thus  designat- 
ed: "All  cases  for  the  recovery  of  money 
only,  where  the  amount  in  controversy 
does  nut  exceed  one  thousand  dollars." 
It  ia  clear  that  all  money  recoveries, — that 
is,  all  cases  where  the  entire  recovery 
sought  or  obtained  is  money,— whether  in 
actions  on  contract  or  tor  torts,  belong  to 
this  class  designated  by  the  provisions 
fixing  the  amount  of  $1,000  as  the  limit  of 
the  jarisdictlon.  If  the  recovery  in  the 
trial  court  does  not  exceed  that  limit,  and 
is  for  money  only,  then  the  jurisdiction  is, 
as  a  general  imle.  In  the  appellate  court, 
althongh  interest  accruing  subsequent  to 
tbe  judgment  may  increase  the  amount 
which  tbe  judgment  will  yield  beyond 
$1,000.  This  is  the  doctrine  of  many  of 
the  cases  last  referred  to,  and  it  is  in  ac- 
cordance with  principle.  Matters  of  the 
character  Indicated,  which  arise  subse- 
qncnt  to  the  judgment,  cannot  affect  the 
qaention  of  jurisdiction.  Bank  v.  Daniel, 
12  Pet.  52;  Walker  v.  U.  S.,  4  Wall. 
163:  Elgin  v.  Marshall,  106  U.  S.  578,  1 
Sop.  Ct.  Kep.  484 ;  Bruce  v.  Railroad,  117 
U.  S.  514.  6  Sup.  Ct.  Rep.  849.  The  de- 
cisions npon  tbe  statute  fixing  the  juris- 
diction of  the  common  pleas  court,  that 
once  formed  part  of  our  judicial  system, 
are  not  without  force  upon  the  phase  of 
theqaestlon  presented  by  the  inquiry  as 
to  tbe  effect  of  the  nature  of  tbe  action, 
for  those  decisions  affirm  that,  no  matter 
what  is  the  character  of  the  action  where- 
in only  amoney  recovery  issonght  orlsob- 
tainable.if  the  amoant  is  within  the  limit, 
jurisdiction  exists.  McCole  v.  State,  10 
Ind.  50;  Hawkins  v.  State.  24  Ind.  288. 
Where,  therefore,  there  is  a  recovery  which 
does  not  exceed  one  thousand  dollars  and 
a  simple  money  judgment  is  rendered,  tbe 
case,  as  a  general  rule,  will  fall  to  the  ap- 
pellate court.  Where,  however,  there  ia  a 
recovery  with  which  the  plaintiff  Is  con- 
tent, and  there  is  no  counter-claim,  the 
judgment  is  the  standard  by  which  juris- 
diction is  to  lie  determined.  Sprinkle  t. 
Toney.  snpra ;  Louisville,  etc.,  Ry.  Co.  v. 
Coyle.  85  Ind.  .516;  Insurance  Co.  v.  Nich- 
ols. 109  U.  S.  232,  3  Sup.  Ct.  Rep.  120;  Bank 
V.  Rpdick,  110  U.  S.  224,  3  Sup.  Ct.  Rep.  640. 
Bnt  where  there  is  no  recovery, — as,  for 
instance,  where  a  demurrer  is  sustained  to 
a  complaint.— there  is  real  difficulty  In  de- 
termining where  the  Jurisdiction  resides. 
It  seems,  however,  that  under  the  decis- 
ions referred  to  in  considering  the  second 
class  of  cases  over  which  tbe  appellate 
r.27N.E.no.l— 9 


court  has  jurisdiction,  tbe  amount  is  not 
to  be  determined  from  tbe  formal  demand 
for  judgment,  but  from  the  body  of  the 
pleading.  This  is  the  doctrine  of  the  su- 
preme court  of  the  United  States.  Lee  v. 
Watson,  1  Wall.  337.  It  seems,  also,  that 
where  there  is  a  fairly  debatable  question 
regarding  the  amount  in  controversy  the 
jurisdiction  is  In  the  supreme  court,  since 
this  conclusion  harmonizes  with  the  doc- 
trine upon  the  subject  of  the  jurisdiction 
of  constitutional  questions,  as  well  as 
with  the  foundation  principle  that  cases 
not  taken  from  the  supreme  court  remain 
within  its  jurisdiction.  It  follows  that  if, 
from  the  material  statements  of  a  com- 
plaint, there  is  a  probability  that  mure 
that  $1,000  may  be  recovered  upon  trial, 
then  the  jurisdiction,  in  a  case  where  a  de- 
murrer is  errujieously  sustained  to  a  com- 
plaint, is  in  the  supreme  court.  If  a  crosa- 
complaint  or  counter-claim  is  filed,  mak- 
ing a  real  controversy  for  a  sum  exceeding 
$1,000,  the  jurisdiction  is,  ordinarily,  in 
the  supreme  court.  Ryan  v  Bindley,  1 
Wall.  66.  More  than  $1,000  n><iy,  in  some 
cases,  be  in  actual  controversy,  although 
the  verdict  may  be  in  favor  of  tbe  plaintiff 
for  a  less  sum.  Wilson  v.  Daniel,  3  Dall. 
401.  But  this  phase  of  the 'question,  as 
presented  by  the  clause  last  quoted,  we 
shall  leave  without  further  suggpstioua  or 
comment,  not  assuming  to  anticipate 
cases  of  a  peculiar  charact«r  which  may 
arise. 

Turning  to  another  phase  of  the  ques- 
tion presented  by  the  clause,  "all  cases 
for  the  recovery  ot  money  only, "  we  find 
that  It  is  money  recoveries,  and  money 
recoveries  only,  that  are  embraced  within 
its  terms.  The  words  employed,  even  ex- 
cluding the  adverb  "only,"  which  is  by  no 
means  without  Influence,  very  clearly  con- 
fine the  jnrisdiction  of  the  appellate  court 
to  actions  where  no  other  relief  than  a 
money  recovery  Is  demandable  as  of  right. 
Suits  in  equity  are,  therefore,  not  within 
the  jurisdiction  of  the  appellate  court; 
for,  where  an^  relief  beyond  a  money  re- 
covery is  demandable  or  is  awarded,  the 
whole  case  falls  to  the  supreme  court, 
although  a  money  judgment  may  be  In- 
cluded in  the  decree.  It  is  an  ancient  rule, 
illustrated  by  many  cases,  that  if  a  court 
obtains  jurisdiction  for  one  purpose  it  will 
retain  it  for  all  purposes.  Albrecht  v. 
Lumber  Co.,  (ind.)  26  N.  E.  Rep.  157;  Field 
v.  Holzman,  93  Ind.  205.  and  cases  cited  ; 
Wood  V.  Ostram,  29  Ind.  177.  This  rule 
has  been  applied  to  appeals.  Feder  v. 
Field,  117  Ind.  386,  20  N.  li.  Rep.  129;  Pitt- 
man  V.  Wakefield,  (Ky.)  13  S.  W.  Rep.  .525. 
If  this  were  not  the  rule,  we  should  havo 
the  strange  anomaly  of  one  court  deciding 
one  part  of  a  case,  and  another  court  de- 
ciding another  part  of  the  same  case.  It 
results  from  the  rule  we  lay  down  that  ju- 
risdiction of  all  cases  of  purely  equitable 
cognizance  remains  in  the  supreme  court. 
Suits  for  injunction,  for  the  specific  per- 
formance of  contracts, for  the  rescission  of 
contracts,  and,  indeed,  all  cases  of  like 
character,  fall  within  the  rule  stated; 
and  the  appellate  court  has  no  jurisdic- 
tion over  them.  Within  this  rule  fall  all 
suits  for  the  foreclosure  of  Hens  against 
real   property,  whether  mortgage  liens. 
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vendors'  liens,  or  liens  of  a  different  class, 
provided,  of  course,  that  tliey  are  hucIi  as 
can  only  be  enforced  apecifically.  If  there 
is  a  decree  establishing  or  enforcing  a  lien 
against  land  the  case  is  within  the  juris- 
diction of  the  supreme  court,  for  all  such 
cases  are.coKiiizable  in  eqoity.  Albrecht  v. 
Lumber  Co.,  supra,  and  cases  cited.  It 
must,  of  course,  appear  from  the  material 
allegations  of  the  pleadings,  or  the  recitals 
of  the  record,  that  an  element  is  present 
making  the  case  something  more  than  one 
for  the  recovery  of  money  only. 

The  clause  of  the  act  designating  tbc 
fourth  class  of  cases  over  which  the  ap- 
pellate court  is  given  Jurisdiction  is  very 
broad  and  comprehensive.  Within  its 
sweep  seem  to  fall  all  actions  of  replevin, 
whatever  may  be  the  value  of  the  prop- 
erty in  controversy;  and,vif  so,  all  sach 
actions  are  appealable  to  the  appellate 
court.  Hall  v.  Durham,  113  Ind.  327, 15  N. 
E.  Rep.  529.  It  may  be,  however,  that 
some  actions  for  the  recovery  of  specific 
personal  property  may  possess  features  of 
soch  an  unusual  nature  as  to  take  them 
oat  of  the  general  rule;  but  this  precise 
question  we  shall  not  now  undertake  to 
determine.  ,It  is  snflicisnt  for  our  immedi- 
ate purpose  tu  adjudge  that  the  general 
rnle  is  that  all  actions  for  the  recovery  of 
speclflc  personal  property  are  within  the 
jurisdiction  of  the  appellate  court,  thus 
leaving  for  future  consideration  the  ques- 
tion whether  there  are  or  are  not  excep- 
tions to  the  general  rule. 

The  fifth  class  of  cases  is  designated  as 
all  "actions  between  landlord  and  tenant 
for  the  recovery  of  the  possession  of  the 
leased  premises. "  II  is  obvious  that  two 
things  must  concur  to  give  the  appellate 
court  jurisdiction  in  this  class  of  cases: 
(1)  The  relation  of  landlord  and  tenant 
must  exist,  and  (2)  the  action  must  be 
for  the  recovery  of  the  demised  prop- 
erty. All  actions  for  the  recovery  of 
real  estate,  where  these  two  elements 
do  not  exist,  are  within  the  Jurisdic- 
tion of  the  supreme  court.  ,  The  Jurisdic- 
tion of  that  court  in  actions  affecting 
the  title  to  real  property,  or  the  posses- 
sion of  such  property,  is  very  extensive, 
for  it  includes  all  classes  of  cases  of  that 
general  character,  and  embraces  all  es- 
tates and  Interests  in  lands,  saving  only 
cases  where  the  Interest  or  estate  arises 
out  of  the  relation  of  landlord  and  tenant. 
Nor  is  it  entirely  clear  that  there  may  not 
be  exceptional  cases,  even  where  that  rela- 
tion does  exist,  within  the  JurLsdlctlon  of 
the  supreme  court;  as,  for  Instance,  cases 
where  some  relief  in  addition  to  that  of 
the  recovery  of  possession  is  sought.  But 
we  shall  not  now  do  more  than  suggest 
the  general  rnle. 

The  sixth  class  of  cases  Is  very  clearly 
marked  and  defined  by  the  language  em- 
ployed. The  class  of  cases  designated  Is 
a  very  limited  one,  for  it  does  not  era- 
brace  general  probate  matters.  It  is  con- 
fined to  orders  allowing  or  disallowing 
claims  against  decedents'  estates,  and 
does  not  embrace  actions  brought  to  con- 
test wills,  suits  for  the  construction  of 
wills,  applications  for  the  appointment 
or  removal  of  administrators  or  execu- 
tors, or.  Indeed,  any  cases  of  a  similar 


character.  Nor  is  the  demand  of  an  heir, 
legatee,  or  devisee  within  the  scope  of  the 
provision  mentioned,  for  those  provisions 
embrace  only  claims  made  by  creditors. 

The  clerk  will  make  the  transfer  of  cas^ 
to  the  appellate  court,  as  required  by  sec- 
tion 19  of  the  act,  under  the  rules  laid 
down  in  this  opinion.  In  the  event  that 
any  case  transferred  under  this  order  shall, 
upon  examination,  be  found  to  belong  tu 
the  docket  of  the  supreme  court,  it  shall, 
under  the  provisions  of  sei'tion  25  of  the 
act,  be  returned  to  the  docket  of  this 
court. 


(126  Ind.  »7) 

City  of  Hammond  v.  New  Tore,  C.  &  St. 
L.  Ry.  Co. 

(Supreme  Court  of  Indiana.    March  19,  1801.) 
Appellate  Court  —  Jubisdiotion  —  Action  for 

TBB  ReCOTKRT  of  MoNET  Oin.T-^DlS<)VALIFICA- 

TiON  or  JuDoa. 

1.  An  action  by  a  city  for  the  penalty  pre- 
scribed by  one  of  its  ordinances  Is  a  civil  action 
for  the  recovery  ot  money  only;  and  where  the 
lovrer  court  has  rendered  judgment  against  the 
city  on  the  theory  that  the  facts  do  not  show  a 
violation  of  the  ordinance,  the  validity  of  which 
was  not  questioned,  the  appellate  court  has  juris- 
diction of  the  appeal,  under  Act  Ind.  Feb.  28, 
1891,  i  1,  which  confers  on  that  courb  exclasive 
appellate  jorisdiotlon  in  all  oases  for  the  recovery 
of  money  only,  where  the  amount  in  controversy 
does  not  exceed  tl.OOO. 

2.  Act  Ind.  Feb.  28,  1891,  creating  the  appel- 
late court,  with  five  judges,  provides  (section  19) 
that  pending  oases  in  the  supreme  court,  over 
which  the  appellate  court  has  j  urisdiction,  shall 
be  transferrra  to  that  court,  -'except  any  such 
case  as  a  judge  of  said  appellate  court  may  be 
incompetent  to  sit  in,  as  hereinafter  provided  in 
section  21. "  Section  21  disqualifles  a  judge  of 
the  appellate  court,  'fnter  alia,  where  he  has 
been  counBel  in  the  case;  and  provides  that  where 
the  other  judgeu  are  equally  divided  the  case 
shall  be  certified  to  the  supreme  court,  and  there 
decided.  Held,  that  the  fact  that  one  of  the 
judges  of  the  appellate  court  was  of  counsel  in 
the  case  would  not  prevent  its  transfer  from  the 
supreme  to  the  appellate  court,  as  sections  19  and 
21  must  be  ixinstruud  together,  and,  when  thus 
construed,  it  results  that  where  four  judges  are 
competent  that  court  has  j  urisdiction. 

Appeal  from  circultcourt^  Portercounty. 

Action  by  the  city  of  Hammond  against 
the  New  York,  Chicago  &  St.  Louis  Rail- 
way Company  for  the  violation  of  an  or- 
dinance. From  a  Jcdgment  fur  defendant, 
plaintiff  appeals.  The  question  presented 
is  whether  or  notthe  caseshould  be  trans- 
ferred from  the  supreme  court  to  the  ap- 
pellate court.  Act  Ind.  Feb.  28, 1891,  which 
creates  the  appellate  court,  gives  it  (sec- 
tion 1)  exclusive  appellate  Jurisdiction  in 
"all  cases  for  the  i-ecovery  of  money  only, 
where  the  amount  in  controversy  does  not 
excee<1f  1,000."  Section  19 provides:  "When 
the  appellate  court  shall  be  organized  and 
ready  to  proceed  to  buslneas,  the  supreme 
court  shall,  by  an  order  entered  upon  its 
record,  transfer  to  it  all  cases  then  pend- 
ing in  such  supreme  court  of  the  nature 
and  description  of  those  of  which  jurisdic- 
tion is  by  this  act  given  to  said  appellate 
court,  except  any  such  case  as  a  Judge  of 
said  appellate  court  may  be  incompetent 
to  sit  in,  as  hereinafter  provided  in  sec- 
Hon.  21."  Section  21  provides:  "H  any 
Judge  shall  be  kin  to  a  party,  or  interested 
in   a  cause,  or  shall  have  been  counsel 
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therein,  or  tbe  ]udf^  who  rendered  the  de- 
ctaion  below,  he  shall  not  sit  therein ;  and, 
tn  case  of  a  tie  of  the  other  Jadgeo,  the  case 
shall  be  certified  to  the  supreme  court, 
and  there  decided  as  if  originally  appealed 
thereto.  In  nil  cases  a  concurrence  of 
three  of  the  judges  shall  be  necessary  and 
sufficient  to  decide  a-ca use,  and  to  make 
any  order  or  certificate  of  said  court." 

SsLiauel QritBn  and  E.  D.  Crampncker,  for 
appellant.    Bell  cf-  Morris,  for  appellee. 

Elliott,  J.  This  is  an  appeal  from  a 
]adgmeut  against  a  municipal  corpora- 
tion, rendered  in  an  action  wherein  the 
corporation  sought  to  recover  a  penalty 
for  the  violation  of  one  of  its  ordinances. 
No  question  as  to  the  power  of  the  munic- 
ipality to  enact  the  ordinance  is  directly 
or  indirectly  presented.  The  onl.v  qnestion 
presented  Is  whether  the  facts  stated  in 
the  special  finding  entitle  the  appellant  to 
recover  the  penalty.  In  our  opinion,  tbe 
Jurisdiction  of  tbe  case  is  in  tbe  appellate 
court.  The  case  was  decided  upon  tbe 
theory  that  the  facts  did  not  slrow  a  vio- 
lation of  the  ordinance,  and  hence  the  case 
ia  not  different  in  principle  from  one  in 
which  a  recovery  is  denied  because  the 
facts  do  not  show  a  violation  of  a  statute. 
The  relief  sought  is  the  recovery  of  money 
only,  and  the  remedy  Is,  as  it  has  often 
been  held,  a  civil  action.  Bugart  v.  City 
uf  New  Albany,  1  Ind.  38;  Common  Coun- 
cil V.  Falrchild,  Id.  315;  Levy  v.  State, 
6  Ind.  281;  City  of  Ooshen  t.  Croxton, 
34  Ind.  2S9;  City  of  Oreensburgh  v.  Coi^ 
win,  58  Ind.  518;  Town  of  Brookvllle  v. 
Gagle,  7S  Ind.  117;  Hardenbrook  v.  Town 
of  Llgonler,  95  Ind.  70.  As  we  have  re- 
cently decided,  actions  for  the  recovery  of 
money,  with  all  their  inseparable  incidents, 
are  within  the  jurisdiction  of  the  appel- 
late court,  except  where  the  validity  of  a 
Btatate  is  involved.  Ex  parte  Sweeney, 
ante,  127,  (March,  1891;)  Parker  v.  Bank, 
26  N.  E.  Rep.  881,  (March  14,1891;)  Ba- 
ker V.  Groves,  Id.  1076,  (March  17. 1891.) 
If  the  validity  of  the  ordinance  had  been 
so  challenged  as  to  present  a  question 
of  the  power  of  the  municipal  council 
to  enact  it,  the  jurisdiction  would  be  in 
this  court.  The  reason  for  this  conclusion, 
briefly  stated,  is  this:  A  municipal  corpo- 
ration exercises  legislative  power  in  en- 
acting ordinances,  and  its  ordinances  are. 
In  eOect,  local  statutes.  Mining  Co.  v. 
Town  of  Elwood,  114  Ind.  3«2,  16  N.  E. 
Bep.  624,  and  cases  cited;  Pennsylvania 
Co.  T.  Stegeraeier,  118  Ind.  305,  20  N.  E. 
Bep.  843,  and  cases  cited. 

The  fact  that  one  of  the  judges  of  tbe 
appellate  court  was  of  counsel  in  the  case 
does  not  deprive  that  court  of  jurisdiction. 
The  disqualification  of  one  member  leaves 
four  qualified  and  disinterested  judges; 
and  it  is  only  In  the  event  that  they  should 
so  divide  as  to  cause  a  tie  that  this  court 
tan  assume  jurisdiction  of  a  case  belong- 
ing to  a  class  over  which  the  appellate 
court  is  given  authority.  Sections  19  and 
21  of  the  act  of  Febrnary  28,  1891,  must  be 
construed  together,  and,  when  thuscon- 
strned,  it  results  that,  where  four  judges 
remain  competent,  that  court  retains  juris- 
diction. Any  other  conclusion  would  In- 
rolve  the  implication  that  the  legislature 


Intended  to  make  the  disquallflcatlon  of 
one  judge  the  disqualification  of  all; 
and  this  is  a  conclusion  which,  for  ob- 
vious reasons,  should  be  avoided.  Tbe 
reference  In  section  19  to  section  21  as  fully 
incorporates  the  latter  section  In  the  sec- 
tion making  the  reference  as  if  that  sec- 
tion had  been  written  in  at  full  length; 
and  It  must  therefore  be  deemed  an  essen- 
tial part  of  it.  The  clerk  will  transfer  this 
case  to  tbe  docket  of  the  appellate  court. 


Mbrritt  v.  Richby, 


(127  Ind.  400) 


(Supreme  Court  of  Indiana.    March  IS,  1891.) 

ExBOUTioK  Sale — Sbbbiff'8  Debb  — RisDSMFTioir 
— Dakaobs— Affeal— Cro8s-Ebrob«. 

1.  A  sheriff's  deed  of  land  sold  under  execu- 
tion was  executed  to  the  assignee  of  the  judg- 
ment, and  the  debtor  sold  the  property  during 
the  year  for  redemption  to  defendant,  who  took 
and  kept  possession  for  five  years.  Sdd,  that 
tbe  assignee  ooald  recover  possession  and  the 
rental  value  after  the  expiration  of  the  year  for 
redemption.   . 

a.  where,  in  snob  case,  a  bo>nse  on  the  land 
was  aooidentall^  burned,  without  defendant's 
negligence,  during  his  wrongful  occupancy,  he 
was  not  liable. 

8.  Where  the  appellee  moves  for  a  new  trial 
because  of  insufficient  damages,  and  reserves  the 
proper  exceptions  to  the  refusal  thereof,  he  is 
entitled  to  raise  the  questioa  on  appeal  by  as- 
signing cross-errors,  though  there  is  no  statutory 
provision  for  cross-errors. 

Appeal  from  circuit  court,  Clinton 
rounty ;  A.  E.  Paige,  Judge. 

Jawes  V.  Kent,  for  appellant.  James 
N.  Sims,  for  appellee. 

Elliott,  J.  On  the  Ist  day  of  May, 
1887.  David  P.  Barner  recovered  judgment 
against  Marcellus  Brtstow  and  others, 
and  on  the  lltb  day  of  September  Barner 
assigned  the  judgment  to  the  appellee. 
On  the  23d  day  of  October,  1880,  Richey,  the 
appellee,  caused  an  ex<>cutlon  to  Issue  on 
the  judgment,  and  on  the  11th  day  of  De- 
cember the  sheriff  sold  the  land  In  contro- 
versy to  the  appellee.  A  certificate  was 
Issued  to  the  appellee,  and,  at  the  proper 
time,  a  deed  was  executed  to  him.  At  the 
time  the  Judgment  was  rendered  Brlstow 
was  the  owner  of  the  land,  but  subse- 
quently conveyed  it  to  the  appellant,  who 
took  possession  of  the  property.  At  the 
time  the  appellant  took  possession  there 
was  a  house  on  tbe  land,  but  it  was  con- 
sumed by  fire  on  the  30th  day  of  January, 
1885.  It  was  otthe  value  off  350.  Therent- 
al  value  of  the  premises  from  the  11th  day 
of  December,  1880,  until  tbe  30th  day  of  Janu- 
ary, 1885,  was  $72  per  annum.  Since  the 
day  last  named  the  rental  value  has  been 
fl8  per  annum.  The  appellant  made  perma- 
nent Improvements  of  the  aggregate  value 
of  fll5.  The  rental  value  of  the  property 
aggregates  $400,  and  the  appellee  was 
prevented  from  receiving  It  by  the  wrong- 
ful act  of  the  appellant  in  remaining  in  oc- 
cupancy of  the  property.  Tbe  facts  exhib- 
ited In  ourstatement  are  condensed  from 
the  special  finding  made  by  tbe  court,  and 
on  these  facts  judgment  was  rendered  in 
favor  of  the  appellee  for  the  possession  of 
the  real  estate  and  f400  damages.  The 
facts  fully  justify  the  conclusion  that  the 
appellant  was  wrongfully  In  possession  at 
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the  land,  and  witboat  right  excluded  the 
appellee,  for  the  latter  became  the  owner  by 
virtue  of  the  aherilf'B  sale  and  deed.  The 
title  of  the  appellee  relates  back  to  the  ren- 
dition of  the  Judgment,  (Paxton  v.  Sterne, 
26  N.  E.  Rep.  557.  Jan.  27,  1891;  Wright  v. 
Tlchenor.  104  Ind.  185,3  N.  E.  Rep.  854; 
Orth  V.  Jennings.  8  Blackf.  420;)  hence  the 
appellant  was,  after  the  expiration  of  the 
year  'or  redemption,  wrongfully  In  poB- 
session  of  the  property,  and  the  appellee 
was  entitled  to  a  judgment  for  pusseHHion 
and  fordaniBges.  Thedeclaion  In  Dobbins 
T.  Baker,  80  Ind.  52,  is  not  opposed  to  this 
conclusion  ;  on  the  contrary,  it  givesit  full 
support.  Counsel  la  in  error  In  asserting 
that  the  court  allowed  damages  for  the 
house  destroyed  by  dre.  The  Judgment  in 
favor  of  the  appellee  la  so  clearly  right 
that  there  is  little  reason  for  discussion. 
Cross-errors  have  been  well  assigned  by 
the  appellee,  and  he  has  adopted  the  ap- 
propriate mode  of  presenting  the  ques- 
tions bis  counsel  has  argued.  He  moved 
for  anew  trial, and  reserved  the,proper  ex- 
ception. This  correctly  presents  the  ques- 
tion as  to  the  amount  of  the  recovery ;  for 
where  a  plaintiff  desires  to  present  such  a 
question  the  correct  practice  is  to  more 
for  a  new  trial,  and  assign,  as  was  done  in 
this  Instance,  the  proper  cause  in  the  mo- 
tion. While  there  is  no  statute  provldmg 
fortheassignmentof cross-errors,  the  right 
to  make  such  an  assignment  has  been  as- 
serted in  many  of  our  decisions,  and  has 
long  been  recognized  by  the  rules  of  the 
court.  Where  the  proper  steps  are  taken 
below,  there  Is  no  necessity  for  a  separate 
appeal  by  the  appellee,  nor,  as  a  general 
rnle.for  a  separate  transcript;  but  it  may 
be  in  some  cases  necessary  for  the  appellee 
to  secure  additions  to  a  transcript  pre- 
pared at  the  instance  of  the  appellant. 
Feder  v.  Field.  117  Ind.  386,  20  N.  E.  Rep. 
129.  Tbejurisdictlon  having  been  obtained 
for  one  purpose,  it  exists  for  all  purposes, 
and  there  is  neither  reason  nor  necessity 
for  dissecting  a  case  Into  parts.    Chapell 

'  V.  Shuee,  117  Ind.  481,20  N.  E.  Rep.  417;  Ex 
parte  Sweeney,  ante,  127,  and  cases  cited, 
(March,  1801.)  The  question  presented  by 
the  assignment  of  cross-errors  is  as  to  the 
right  of  the  apivellee  to  recover  for  the 
bouse  burned  during  the  appellant's  oc- 
cupancy of  the  property.  There  isno  find- 
ing that  there  was  any  negligence  on  the 
part  of  the  appellant  or  his  tenant;  and, 
as  the  presumption  is  ordinarily  against 
culpable  negligence,  we  must  assume  that 
there  was  no  negligence.  See  authorities 
cited  note  2,  p.  630,  Elliott,  Roads  &  S.  It 
must,  under  the  familiar  and  settled  role, 
be  assumed  that  there -was  no  culpable 
negligence,  and,  as  a  necessary  sequence, 
that  the  fire  was  the  result  of  an  accident. 
The  general  rule  is  that  for  loss  resulting 
from  an  accident  there  is  no  liability  in 
cases  notarising  out  of  contract.  Nave 
V.  Flack.  90  Ind.  205-210;  Railway  Co.  v. 
Locke,  112  Ind.  404-ill,  14  N.  E.  Rep.  891 ; 
Beatty  v.  Gilmore.  16  Pa.  St.  463;  Hale  v. 
Smith,  78  N.  Y.  481.  If  this  case  can  be 
taken  out  of  the  general  rule  It  must  be  for 
the  reason  that  the  appellant  wrongfully 
continued  in  possession,  for  his  entry  into 

'  possession  was  rightful.  He  was  not  a 
mere  trespaseer  in  possession  wlthoutcolor 


of  right,  and  canpot  be  treated  as  one  who 
is  guilty  of  a  posit! ye  wrong  involving 
moral  turpitude.  We  can  perceive  no  • 
reason  for  holding  a  party  who  enters, 
as  the  appellant  did,  into  the  possession  of 
property,  liable  tor  accidental  injuries  to 
property  to  which  injury  no  fuult  of  hit* 
proximately  contributed.  Nor  can  we 
lind  any  authority  which  lends  support 
to  such  a  doctrine.  We  haveexamined  tbe 
question  upon  the  theory  adopted  by 
counsel;  but  it  is  proper  to  say  that,  un- 
der the  rule  declared  in  Bottorfl  v  Wise,  58 
Ind.  32,  it  seems  that,  even  If  a  right  of  ac- 
tion existed,  it  could  not  be  made  avail- 
able in  an  action  for  tbe  recovery  of  real 
estate.  It  is,  however,  unnecessary  to  do 
more  than  make  a  passing  suggestion  up- 
on this  point.  Judgment  attlrmed,  witb 
6  per  cent,  damages. 

(m  Ind.  461> 
Miller  v.  Elobidgb. 
(iSupreme  Court  af  InAlana.    3«a.  10, 1891.) 
Rbvisv  ok  Apfeax — Claims  aoainbt  Dkokdeht's 

BSTATB— •Fi.EADINa — VaBUNOB — ^PaTMENT. 

1.  The  refusal  of  the  court  to  give  general 
instructions  can  only  be  raised  by  aasigning  it 
as  a  cause  for  new  trial. 

2.  Tbe  provision  ot  ttie  Indiana  statute  that, 
in  filing  claims  against  a  decedent's  estate,  th» 
claim  shall  be  clear  and  distinct,  and  the  credits 
to  vrhich  the  estate  is  entitled  shall  be  set  forth, 
is  complied  with  where  the  credit  is  not  item- 
ized, but  is  stated  in  gross. 

3.  In  an  action  for  services  under  a  verbal 
contract  for  a  stipulated  compensation,  where  the 
circumstances  raise  an  implied  promise  to  pay, 
there  may  be  a  recovery  for  the  value  of  the  serv- 
ices, though  there  is  a  failure  to  prove  the  stip 
ulated  compensation. 

4.  Where  a  large  sum  of  money  is  due  plain- 
tiff for  services,  tbe  receipt  of  a  smaller  sum, 
though  plaintiff  agreed  to  receive  it  in  full  satis- 
factionjis  not  a  payment  of  the  debt 

5.  Where  plaintiff  served  the  decedent  under 
an  agreement  that  he  would  make  proper  provis- 
ion in  his  will  for  her  as  compensation,  and  he 
fails  to  do  80,  and  the  contract  is  void  under  tbe 
statute  of  flrauds,  slie  can  recover  on  a  qwxnbuvi 
meruit. 

Appeal  from  circuit  court.  Floyd  coun- 
ty; Charles  Fehouson.  Judge. 

J.  H.  Stotsenbvrg&nA E.  li.  Stotsenburg, 
for  appellant.  C.  L.  &  H.  E.  Jewett,  for 
appellee. 

Berksbirb,  J.  The  appellee  filed  her 
claim  against  appellant  in  the  court  be- 
low. A  demurrer  was  addressed  to  the 
claim,  and  overruled,  and  thereafter  the 
appellant  filed  his  motion  to  make  the 
claim  more  specific,  which  the  court  over- 
ruled, and  an  exception  was  noted.  The 
cause  afterwards  came  before  the  court 
and  a  Jury  for  trial,  and  thereafter  the 
Jury  returned  a  verdict  for  the  appellee; 
and  over  a  motion  for  a  new  trial  the 
proper  order  was  made  for  the  payment  of 
tbe  amount  found  by  the  Jury  to  be  due 
to  the  claimant.  Error  is  anslg^ned  rais-  • 
Ing  the  following  questions:  (I)  The 
sufficiency  of  the  claim;  (2)  the  propriety 
of  the  court's  ruling  In  overruling  the  mo- 
tion to  make  the  claim  more  speciiic;  (3) 
calling  in  question  tbe  action  of  the  court 
in  overruling  the  motion  for  a  new  trial. 
The  refusal  of  the  court  to  give  general  in- 
structions Is  assigned  as  error,  but  this 
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qaefltlon  can  only  be  raised  by  assigning 
It  as  a  cause  for  anew  trial.  The  claim 
Is  sufficient  to  withstand  a  demurrer,  or 
when  questioned  by  the  assignment  of 
error  in  this  court.  Striclcer  v.  Barnes, 
122  Ind.  348,  ^  N.  £.  Rep.  263;  Davis  v. 
Huston,84Ind.272;  6inn  v.  Collins,  43 In d. 
271.  The  motion  to  make  the  complaint 
moro  Hpecitic  has  more  merit  in  it,  but  the 
qaeetion  is  entirely  free  from  difUculty. 
The  statute  requires  thiit  the  claim  filed 
be-Buccinct  and  definite  as  to  the  charac- 
ter of  the  claim,  and  we  thinktbia  provis- 
ion of  the  statute  Is  fully  answered  In  the 
claim  filed,  and  especially  so  in  view  of 
what  la  held  In  the  cases  aboveclted.  But 
the  statute  requires  that  the  statement 
filetl  shall  set  forth  the  credits  and  dedac- 
tions  to  which  the  estate  Is  entitled,  and 
it  is  contended  that  this  is  not  done  sdc> 
elnctly  and  definitely.  But  the  statute 
does  not  require  succinctness  and  definite- 
ness  as  to  the  credits,  but  simply  that  tbe 
credits  and  deductions  to  which  the  estate 
is  entitled  shall  be  given.  We  can  under- 
stand the  importance  of  requiriuK  that 
the  demand  shall  be  stated  with  succinct- 
ness and  (lettnlteness.  This  is  so  that  the 
administrator  may  know  just  what  it  la 
that  he  will  be  required  to  resist.  But  the 
character  of  the  credits  to  which  the  es- 
tate Is  entitled  is  not  so  important;  it  the 
correct  amount  is  stated,  the  estate  re- 
ceives the  benefit  of  It,  whether  itemized 
or  stated  In  gross.  We  are  of  the  opinion 
that  tliere  was  no  available  error  in  over- 
mlinp  the  motion  to  make  the  claim  more 
specific.  The  reasona  assigned  for  a  new 
trial  are:  (1)  The  damages  areexcessive; 
(2)  the  verdict  is  not  sustained  by  sulB- 
elent  evidence ;  (3j  the  verdict  is  contrary 
to  law;  (4)  the  court  erred  in  giving  In- 
structions numbered  5  and  7  asked  by  the 
appellee,  and  in  refusing  instruction  Dum- 
bered  4  axked  by  the  appellant,  and  in  giv- 
ing as  modified  iustruction  numbered  6 
asked  by  hlni. 

We  he  veexamlned  theevldencecrltically, 
and  are  nt  the  opinion  that  it  supports 
tbe  verdict,  and  do  not  think  the  dam> 
ages  assessed,  in  view  of  the  evidence,  are 
excessive.  That  the  a  ppellee  rendered  the 
services  as  claimed  there  can  be  no  ques- 
tion, and  whether  her  compensation  is 
controlled  by  an  express  agreement  or  is 
to  rest  upon  a  quautum  meruit  can  make 
no  dlRerence,  as  the  value  of  the  services 
as  proven  and  the  stipulated  price  is  the 
same, — ^W  per  month.  There  is  ^ume  evi- 
dence tending  to  show  a  contract  (or  the 
compensation  alleged,  and  sufficient  to 
sapport  a  finding  to  that  effect  by  the 
jury.  The  evidence  of  payment  does  not 
exceed  the  amount  conceded  by  the  claim 
filed,  and  the  credits  do  not  reduce  the 
claim  to  the  amount  found  by  the  jury. 
A  receipt  was  introduced  in  evidence  for 
$200  in  full  of  all  demands.  The  execution 
of  this  receipt  was  not  denied,  but  It  was 
open  to  explanation.  The  circumstances 
under  which  it  was  executed,  and  tbe 
amount  paid,  if  anything,  lor  which  the 
receipt  was  executed,  were  questions  for 
the  Jury.  The  receipt  carried  with  it  tbe 
presoroptlon  of  full  payment,  but  this  pre- 
nimption  might  be  removed  by  evidence. 
That  tbe  verdict  is  contrary  to  law  in  any 


other  sense  than  that  the  evidence  does 
not  support  it,  and  that  the  court  erred 
in  its  instructions  to  tbe  jury,  is  not 
claimed. 

The  fifth  Instruction  asked  by  tbe  appel- 
lee, and  given  by  the  court,  gave  the  Jury 
to  understand  that  if  the  appellee  was 
otherwise  entitled  to  recover,  but  had 
failed  to  prove  a  stipulated  compensation 
for  her  services,  she  would  be  entitled 
to  recover  the  value  thereof.  We  are  un- 
able to  discover  any  infirmity  in  this  in- 
struction. We  think  the  rule  is  well  set- 
tled that,  in  an  action  for  services  ren- 
dered upon  a  verbal  contract  at  a  stipu- 
lated compensation,  where  the  circum- 
stances are  such  as  to  raise  an  implied 
promise  to  pay,  there  may  be  a  recovery 
for  the  value  of  the  services,  where  there 
Is  a  failure  to  prove  the  stipulated  com- 
pensation alleged.  This  is  not  a  variance 
that  would  mislead  the  appellant,  and  ia 
therefore  wbolly  immaterial. 

The  seventh  instruction  given  by  the 
court  stated  the  law  correctly.  If  the  ap- 
pellee had  served  the  decedent  under  an 
arrangement  which  entitled  her  to  pay- 
ment therefor,  and  a  large  sum  of  money 
was  due  her  because  of  such  services,  the 
payment  of  a  less  sum,  though  she  may 
have  agreed  to  receive  the  same  in  full  sat- 
isfaction, was  only  a  payment  to  the  ex- 
tent of  the  sum  paid.  This  is  elementary. 
See  Laboyteaux  v.  Swlgart,  103  Ind.  597, 
3  N.  E.  Rep.  378;  Fletcher  v.  Wurgler,  97 
Ind.  223. 

There  was  no  evidence  to  support  the 
fourth  instruction  asked  by  the  appel- 
lant, and  no  theory  of  the  case  for  it  to 
rest  upon.  The  contract  averred,  and  to 
which  the  evidence  was  directed,  was  a 
contract  for  services  by  the  month;  and, 
although  it  is  alleged  that  under  the  con- 
tract the  appellee  rendered  many  years' 
service  to  the  decedent,  it  was  but  a  con- 
tract to  serve  him  from  month  to  month. 

The  sixth  instruction,  as  modified,  stated 
the  law  correctly,  and  as  favorably  to  the 
appellant  as  he  was  entitled  to  have  it 
Stated.  If  the  appellee  served  the  decedent 
under  an  agreement  that  he  was  to  com- 
pensate her  by  making  proper  provision  for 
herin  his  will,  and  thecontractwas  within 
tbe  statute  of  frauds,  she  was  clearly  en- 
titled to  recover  for  her  services  upon  a 
qua.Btum  meruit.  Cavinessv.  Rushton,  lot 
Ind.  5U0;  Scboonover  v.  Yachon,  121  Ind. 
8,  22  N.  E.  Rep.  777.  We  find  no  error  ia 
the  record.  Judgment  affirmed,  with 
costs. 


(US  Ind.  296) 

BoABn  or  Com'rs  of  Fountain  County 

V.  Board  of  Com'rs  of  Waeren  Countt.i 

{Supreme  Court  of  Indiana.    March  10, 1891.) 

BaiDaBS— BouNVABT  Strbams— AiMoiinNa  CiooH- 

TISS. 

Rev.  St  Ind.  1881,  }  2880,  a*  originally  en- 
acted Mar  14,  1869,  provided  that  if  the  commis- 
sioners of  a  county  should  deem  expedient  the 
erection  or  repair  of  a  bridge  across  a  stream 
forming  the  boundary  line  between  that  and  an 
adjoining  county,  it  might  so  declare  by  resolu- 
tion, and  notify  the  commissioners  of  the  other 
county,  and  that  the  two  boards  might  by  con- 
current action  cause  a  survey,  estimates,  plans, 
and  specifications  to  be  submitted  to  tnem  In 
Joint  session.    U.  {{  8881-2881,  provided  that  the 

*B«hearlnB  dentad. 
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Joint  session  should  select  a  superintendent  to 
control  the  work;  make  necessary  appropriations 
to  defray  the  expense,  in  proportion  to  the  taxa- 
ble property  of  the  counties;  and  that  the  bridge 
when  completed  should  belong  to  both  counties. 
By  Act  Ind.  Sept.  19,  1881,  section  2880  was 
amended  by  the  addition  of  a  provision  that  com- 
missioners of  any  county,  whenever  the  board  of 
the  adjoininc  county,  after  notice,  etc.,  fails  or 
refuses  to  join  the  construction  or  repair  of  the 
bridge,  may  proceed  and  build  or  repair  it  as  if 
It  were  wholly  within  its  own  territory.  Beld, 
that  under  these  provisions  no  action  can  be 
maintained  by  the  county  building  or  repairing 
such  bridge  to  recover  a  proportionate  share  of 
the  expense  from  tiie  adjoining  county. 

Appeal  from  circuit  court,  Montgomery 
county;  E.  C.  Sntdeb,  Judge. 

Thomas  F.  Davidson  and  H.  B.  Docb- 
tenaan,  for  appellant.  C.  V.  McAdawa, 
for  appellee. 

.  CtoFFBY,  J.  This  was  an  action  by  tbe 
appellant  against  the  appellee  to  recover 
lor  money  expended  by  the  former  in  the 
purchase  ol  a  toll-bridge  across  the  Wa- 
bash river,  to  recover  for  money  expended 
In  tbe  construction  of  a  bridge,  and  tor 
money  expended  In  the  repair  of  a  bridge. 
Tbe  complaint  consists  of  three  para- 
graphs. The  material  Facts  alleged  In  the 
first  paragraph  of  the  complaint  are  that 
the  board  of  commissioners  of  Fountain 
county,  in  the  year  1S86,  parchased  a  cer- 
tain aescribed  toll-bridge  across  the  Wa- 
bash river,  near  the  city  of  Covington, 
part  of  which  bridge,  with  its  approaches, 
is  In  Fountain  county,  and  another  part 
in  Warren  county.  The  bridge  was  pur- 
chased for  the  purpose  of  making  it  free 
to  the  public,  and  tbe  price  paid  was 
f  18,000, all  of  which  was  paid  by  Fountain 
county.  On  tbe  llth  day  of  June,  18ii6, 
tbe  board  of  commissioners  of  Fountain 
county,  when  in  regular  session,  found 
and  entered  of  record  that  public  utility 
and  convenience  required  the  purchase  of 
said  bridge  and  tbe  approaches  thereto 
from  the  then  owners,  and  that  the  same 
should  be  made  free  and  subject  to  tbe 
public  use,  without  the  payment  of  toll; 
and  at  the  same  time  entered  of  record  a 
resolution  expressing  and  declaring  its 
willingness  to  aid  and  join  the  board  of 
commissioners  o(  Warren  county  in  tbe 
purchase  of  said  bridge  and  approaches, 
and  ordei-ed  on  record  that  a  certified  copy 
of  the  tinding  and  resolution  should  be 
made  out  and  delivered  to  and  served  on 
tbe  board  of  commissioners  of  Warren 
county.  A  certified  copy  of  these  proceed- 
ings was  served  upon  and  delivered  to 
the  board  of  commissioners  of  Warren 
county  on  tbe  15th  day  of  the  same 
mouth.  The  board  of  commissioners  of 
Warren  county  neglecting  and  refusing  to 
Join  in  the  purchase  ol  the  bridge.  Foun- 
tain county  purchased  it  on  the  2i8t  day 
ol  July.  1880.  and  dedicated  It  to  the  public 
use.  This  paragraph  seeks  to  recover 
from  tbe  appellee  a  portion  of  the  money 
paid  by  Fountain  county  for  the  bridge, 
and  is  drawn  upon  the  theory  that  War- 
ren county  is  liable  to  pay  for  the  bridge 
a  sum  in  the  proportion  its  taxable  prop- 
erty beaiH  to  tbe  taxable  property  of 
Fountain  county.  It  appears  from  the 
allegations  In  the  second  paragraph  of  the 


complaint  that  for  a  long  time  prior  to 
the  year  1886  the  Attica  Bridge  company 
owned  a  toll-bridge  acruss  tbe  Wabash 
river  where  the  river  forms  the  boundary 
between  the  counties  of  Fountain  and 
Warren,  at  the  city  of  Attica,  In  Foun- 
tain county.  In  tbe  year  1886,  tbe  toll- 
bridge  was  destroyed  by  a  cyclone,  and, 
the  bridge  company  declining  to  rebuild 
the  same,  the  board  of  commissioners  of 
Fountain  county  purchased  its  Interest  in 
the  abutments,  piers,  and  approaches, 
and  erected  thereon  an  Iron  bridge  at  a 
cuHt  of  f45,000.  This  paragraph  contains 
the  same  allegations  as  the  first  in  re- 
lation to  the  findings,  orders,  resoln- 
tions,  and  notice  to  tbe  board  of  commis- 
sioners of  W^arren  county,  and  alleges 
that  the  board  of  commlsslonerB  of  War- 
ren county  declined  to  take  any  action 
thereon,  and  declined  to  Join  with  the 
board  of  commissioners  of  Fountain 
county  in  tbe  purchase  of  said  abutments, 
piers,  and  approaches,  and  in  the  erection 
u1  said  bridge.  Tbis  paragraph  seeks  to 
recover  from  Warren  county  Its  propor- 
tion of  tbe  said  sum  of  $45,000.  The  third 
paragraph  of  tbe  complaint  alleges  sub- 
stantially that  in  the  year  1886  there  was, 
and  still  is,  a  public  bridge  across  the  Wa- 
bash river  at  the  city  of  (^ovlngtun,  where 
said  river  furms  the  boundary  line  be- 
tween the  cunnties  of  Fountain  and  War- 
ran  ;  that  said  bridge  was  jointly  owned 
and  under  the  control  and  management 
of  the  board  of  commissioners  of  Foun- 
tain and  Warren  counties ;  that  the  same 
became  so  out  of  repair  that  It  was  dan- 
gerous to  travelers;  and,  that,  after  the 
necessary  findings,  orders,  resolutions, 
and  notice  to  the  board  of  commissioners 
of  Warren  county,  the  board  of  commis- 
sioners of  Fountain  county  proceeded  to 
and  did  repair  the  bridge  at  a  cost  of 
f  1,600.  This  paragraph  seeks  to  recover 
from  Warren  county  Its  proportion  of  the 
costs  of  tbe  repairs  therein  named.  To 
each  of  theseseveral  paragraphs  the  court 
sustained  a  demurrer.  The  questions  pre- 
sented for  our  consideration  relate  to  the 
propriety  of  this  rnllng. 

The  question  presented  by  the  demurrer 
to  the  first  and  second  paragraphs  of  tbe 
complaint  Involves  the  power  of  th'eLoard 
of  commissioners  of  Fountain  county  to 
impose  upon  the  county  of  Warren  the  in- 
debtedness described  in  said  paragraphs 
without  the  consent  of  the  latter  county. 
Tbe  solution  of  the  question  depends  up- 
on the  construction  to  be  placed  upon  sec- 
tions 2880-2884,  Rev.  St.  1881.  It  is  con- 
tended by  the  appellant  that  the  service 
of  the  notice  described  In  the  complaint  up- 
on tbe  board  of  commissioners  of  Warren 
county  had  the  force  and  effect  ol  tbe  serv- 
ice of  an  ordinary  summons,  and  that  the 
failure  of  such  board  to  take  action  and 
join  with  the  board  of  commissioners  of 
Fountain  county  in  the  purchase  of  tbe 
bridge  named  in  the  first  paragraph,  and 
In  the  erection  of  the  bridge  named  In  the 
second  paragraph,  within  80  days  from 
the  service  of  sucb  notice,  conferred  upon 
the  latter  board  the  power  to  purcbaae 
the  first  bridge  and  erect  the  second,  and 
charge  Warren  county  with  its  proportion 
of  the  expense  incurred  In  such  purchase 
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and  erection.  The  primary  object  tn  con. 
Btming  any  statate  ia  to  arrive  at  the  In- 
tuition ol  tbe  legislature  wblcb  enacted 
the  statute  to  be  construed.  In  doing  so 
■we  will  look  to  tbe  letter  ot  tbe  statate, 
to  tbe  statute  as  a  -wbole,  to  the  circum- 
Btanpes  under  which  It  wa«  enacted,  to  tbe 
old  law,  if  any,  to  the  mlscbiel  to  be  rem- 
edied, and  liice  matters.  Hunt  v.  Railway 
Co..  112  Ind.  75. 13  N.  £.  Rep.  263.  It  is  not 
to  be  expected  that  a  statute  wtaicb  taltes 
its  place  in  a  general  system  of  laws  will 
be  so  perfect  as  to  require  no  support 
from  tbe  rules  and  statutes  of  the  system 
ot  which  it  becomes  a  part.  In  constrn- 
Ing  a  statute  it  Is  proper  tn  look  to  other 
statntes,  to  tbe  rules  of  tbe  common  law, 
to  tbe  sources  from  which  tbe  statute  was 
derived,  to  tbe  general  principles  of  equity, 
to  the  effect  of  the  statute,  and  to  tbe  con- 
dition of  affairs  when  the  statute  was 
enacted.  Hompbries  v.  Davis,  lOU  Ind. 
369.  The  construction  -contended  for  by 
tbe  appellant  Is  in  conflict  with  tbe  well- 
known  do4!trine  that  tbe  board  of  com- 
missioners of  each  county  in  tbe  state  is 
vested  with  the  discretionary  power  to 
determine  when  and  where  bridges  shall 
be  constructed.  Section  2885,  Rev.  St. 
1881 ;  Bingham  v.  Board,  etc..  55  Ind.  113; 
Elliott.  Roads  &  S.  pp.  35-38;  State  v. 
Board,  etc.,  (nt  this  term,)  25  N.  E.  Rep. 
2S6.  If  the  board  of  commissioners  of 
Fountain  county  possesses  tbe  power  to 
purchase  or  coustruct  a  bridge  across  a 
stream  forraints  tbe  boundary  line  between 
Foantain  and  Warren  counties  without 
the  consent  of  the  latter,  and  charge  it 
with  its  proportion  of  the  expense  of  such 
purchase  or  construction,  then  tbe  board 
of  commissioners  of  Warren  county  is 
wholly  depriired  of  its  discretionary  power 
in  tbe  matter,  and  Is  made  subject  to  tbe 
discretion  of  the  board  ot  commlsBioners 
of  Fountain  county, in  whose  selection  the 
people  of  Warren  county  have  no  voice. 
How  far  Bucb  a  construction  is  in  conflict 
with  the  recog^nlzed  doctrine  of  local  self- 
government  we  need  not  stop  to  inquire. 
II  the  power  contended  for  on  this  appeal 
exists,  it  Is  certain  that  tbe  board  of  com- 
miRtdonere  of  Fountain  county,  in  whose 
election  the  people  of  Warren  could  not 
participate,  and  which  does  not  represent 
Tbem,  may  withont  tlietr  consent  burden 
them  -with  onerous  debts  which  must  be 
paid  by  taxation  levied  upon  their  prop- 
erty. Snch  a  construction  woald  seem  to 
be  at  variance  with  tbe  whole  theory  up- 
on which  our  system  of  laws  is  construct- 
ed. Furthermore,  it  the  cunstruction  con- 
tended for  by  the  appellant  is  to  be  adopt- 
ed, we  have  tbe  anomalous,  case  of  a 
tribnniti  in  one  county  serving  summons  in 
another  county,  beyond  its  ordinary  juris- 
diction, upon  another  tribunal  of  equal 
dignity  and  jurisdiction,  and  entering 
judgment  and  making  orders  against  the 
tribunal  so  served,  as  upon  a  default. 
Certainly,  a  construction  so  much  at  vari- 
ance with  our  general  system  of  laws,  and 
followed  by  such  unnsual  consequences, 
should  not  be  adopted  unless  the  language 
used  is  such  as  is  not  susceptible  ot  any 
other  reasonable  construction ;  and  this 
brings  OS  to  a  consideration  of  the  stat- 
ute in  qnestion.   Tbe  original  statute  up- 


on tbe  BDbJect  we  are  now  eonstdering 
went  into  force  May  14, 1869.  It  Incloded 
what  are  now  sections  2880-2884,  Rev.  St. 
18^<l.  Section  2880,  as  It  existed  prior  to 
its  amendment  in  1881,  provided  that 
when  pultlic  convenience  required  tbe  erec- 
tion or  repair  of  any  bridge  across  any 
streaoi  forming  tbe  boundary  line  between 
two  counties  in  this  state,  upon  applica- 
tion therefor  to  the  board  of  county  com- 
missioners of  either  county  such  board 
should,  U  it  thought  it  expedient,  declare 
its  willingness  to  aid  In  the  erection  or  re- 
pair ot  such  bridge  by  resolution  or  order, 
and  should  cause  notice  thereof  to  be  giv- 
en' to  tbe  board  of  commissioners  of  tbe 
other  county  Interested  therein.  If  the 
board  of  commissioners  of  both  counties 
made  such  order  or  resolution,  they  were 
required,  by  concurrent  resolution,  to 
cause  a  survey  and  estimate  to  be  made, 
snbmitting  plans  and  speciflcatlons  there- 
with,  by  sone  competent  person,  to  be 
presented  to  their  respective  boards  ot 
commissioners  at  some  specified  time  and 
place  at  or  near  the  site  of  such  contem- 
plated bridge,  where  sucb  boards  were  re- 
quired to  meet  in  joint  session,  to  estimate 
and  determine  the  kind  ot  bridge  which 
was  to  be  erected,  and  the  manner  and 
time  when  payments  should  be  made  for 
tbe  erection  or  repair  of  sucb  bridge.  By 
sections  2881-2881  It  was  provided  that 
snch  boards,  while  in  joint  session,  sbould 
select  one  or  more  superintendents,  who 
should  have  control  of  the  erection  or  re- 
pair of  the  bridge,  under  sucb  regulstions 
as  the  boards  might  prescribe;  and  make 
the  neceasary  appropriations  to  pay  for  the 
same,  which  should  be  In  proportion  to 
the  taxable  property  of  the  counties  in^ 
terested.  Sucb  bridge,  when  completed, 
belonged  to  the  two  counties,  and  each 
had  a  voice  in  regulating  its  use.  This 
law  remained  nncbanged  from  the  14th' 
day  of  May.  1869.  until  the  19tb  day  of 
September,  1881.  The  act  provided  for  the 
erection  or  repair  of  one  class  of  bridges 
only, — that  is,  a  class  to  be  constrncted 
by  the  mutual  agreement  and  concurrence 
of  the  boards  of  commissioners  of  tbe  two 
counties  Interested,  and  bounded  by  tbe 
stream  to  be  bridged.  Under  this  law  it 
was  held  that  such  stream  could  not  be 
bridged  without  the  joint  action  of  the 
county  board  of  both  counties,  and  that! 
an  attempt  of  the  board  of  commissioners 
of  one  county  to  erect  a  bridge  across 
snch  stream,  without  the  concurrence  of  tbe 
board  ot  commissioners  ot  the  other  coun- 
ty, was  without  color  of  law.  Browning 
v.  Board, 44  Ind.  11.  The  legislatureot  1881- 
amendefl  section  2880  by  adding  thereto 
the  following  proviso:  "Provided  that, 
whenever  the  board  of  county  commis- 
sioners ot  any  county  shall  have  notified 
tbe  board  of  county  commissioners  of  any 
county  interested  In  tbe  erection  or  repair 
of  any  bridge,  as  specified  In  this  section, 
and  snch  board  of  county  commissioners 
sonotlfied  shall  fail  or  retusetor  the  period' 
ot  thirty  days  to  accept  or  act  on  the 
same  by  joining  In  the  building  or  repair 
of  such  bridge,  then,  in  that  event,  the 
board  of  county  commissioners  of  such 
county  passing  such  order  may,  if  in  their 
opinion   public   convenience  requires  the' 
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same,  bnild  or  repair  8uch  bridge  under 
the  same  roles  and  regulattoDB  as  are  now 
or  may  be  In  force  for  the  bnilding  or  re- 
pair of  bridges  wholly  within  the  county, 
after  first  having  obtained  the  consent 
and  permit  of  the  land-owner  iii  the  ad- 
joining county,  whose  land  will  be  occu- 
pied by  such  bridge,  to  the  building  of  the 
same."  The  statute,  as  aniendod,  pro- 
Tides  for  two  classes  of  bridges,  nnmely: 
First,  such  bridges  as  are  constructed 
across  a  stream  which  forms  the  bound- 
ary line  of  tWo  couutleu,  built  by  tne 
mutual  agreement  and  concurrence  of  the 
boards  of  commissioners  of  the  two  coun- 
ties; second,  such  bridges  as  are  construct- 
ed across  streams  constituting  the  bound- 
ary line  between  two  counties,  built  by 
the  board  of  commissioners  of  one  county 
only,  under  such  rules  and  regulations 
as  are  iu  force  for  the  building  or  repair  of 
bridges  wholly  within  one  county.  In  our 
opinion,  sections  2881-2884,  ^ct  1881,  in- 
clusive, have  no  application  to  bridges  of 
tlie  second  class.  They  were  enacted  with 
reference  to  the  first  class  only,  as.  at  the 
time  they  were  enacted,  uo  provision  ex- 
isted for  the  second  class.  It  doubtless 
often  occurs  that  it  is  of  great  importance 
and  convenience  to  one  county  to  bridge 
a  stream  forming  the  boundary  line  be- 
tween it  and  another  county,  while  such 
other  county  has  no  particular  InteriBSt  in 
the  bridge.  Under  the  construction  placed 
upon  the  statute  prior  to  its  amendment 
the  county  Interested  had  no  power  to 
act.  unless  the  adjoining  county  would 
Join  in  its  erection,  and  pay  a  proportion 
of  the  expense.  We  think  it  was  the  in- 
tention of  the  general  assembly,  when  it 
passed  the  amendment  in  question,  to  con- 
fer on  counties  desiring  to  do  so  the  power 
to  construct  bridges  on  streams  forming 
the  boundary  line  between  them  and  other 
counties  at  their  own  expense,  where  the 
adjoining  county  was  unwiling  tnjoin  la 
the  construction  of  such  bridge.  A  bridge 
thus  purchased  or  constructed  belongs  to 
the  county  purchasing  or  constructing  the 
same,  and  the  adjoining  county  has  no  in- 
terest therein,  nor  any  voice  in  its  man- 
agement. This  construction  harmonizes 
the  statute  before  us  with  our  general  sys- 
tem of  jurisprudence,  and  does  no  injustice 
to  either  party.  It  leaves  counties  which 
are  sufficiently  interested  in  the  construc- 
tion of  a  particular  bridge  to  warrant 
them  in  incurring  the  expenseto  construct 
bridges  across  streams  forming  their 
boundary  lines,  while  it  relieves  counties 
who  have  no  such  interest  from  the  bur- 
den of  paying  for  the  construction  or  re- 
pair of  bridges  in  which  they  have  but  lit- 
tle, if  any,  interest.  In  our  opinion,  War- 
ren county  ii  not  liable  to  the  county  of 
Fountain  for  any  portion  of  the  money 

J>aid  for  the  purchase  of  the  bridge  named 
n  the  first  paragraph  of  the  complaint; 
nor  is  it  liable  for  any  portion  of  the 
money  paid  tor  the  erection  of  the  bridge 
named  in  second  paragraph  of  the  com- 
plaint. This  conclusion  is  not  in  conflict 
with  Board  v.  Thompson,  106  lod.  534, 
7  N.  E.  Rep.  248,  as  the  only  question 
there  involved. and  the  only  question  that 
could  be  adjudicated, related  to  the  power 
of  the  board  to  purchase  the  bridge  de- 


scribed in  the  complaint  In  that  case.  No 
question  of  that  character  la  involved  In 
this  case.  It  is  conceded  here,  as  we  an- 
derstand  the  briefs,  that  the  money  ex- 
pended for  the  repairs  named  in  the  third 
paragraph  of  the  complaint  was  for  re- 
pairs made  on  the  bridge  described  in  first 
paragraph  of  the  complaint.  As  we  have 
seen,  Warren  county  has  no  interest  in 
that  bridge,  and  no  voice  in  its  manage- 
ment or  use.  It  is  the  property  of  Foun- 
tain county,  and  is  governed  l)y  the  same 
rules  as  if  It  were  wholly  located  In  that 
county.  Warren  county  is  not  liable  for 
any  repairs  made  upon  such  bridge  by  the 
county  of  Fountain.  The  circuit  court  did 
not,  iu  our  opiuion,  err  in  sustaining  the 
demurrer  to  each  paragraph  of  the  com- 
plaint before  us.    Judgment  affirmed. 


03»  Ind.liQ 

Merritt  et  al.  v.  Gibson  et  ai.' 
(Supreme  Court  of  Indiana.    Harch  17, 189L) 

FOBSCLOSUBS    OV  MOBTOAOBS  —  APPOINTMBHT  OW 
RXCBIVBR. 

Rev.  St.  Ind.  1881,  i  767,  provides  that  the 
owner  of  land  sold  on  execution  or  order  of  sale 
may  redeom  and  "shall  be  ectitlod  to  the  posses- 
sion of  the  same  for  one  year  from  the  date  of 
sale. "  Section  1232  provides  that  a  receiver  may 
be  appointed  to  protect  or  preserve,  during  the 
time  allowed  for  redemption,  any  land  sold  on 
execution  or  order  of  sale,*  and  to  secure  to  tlie 
person  entitled  thereto  the  rents  and  profits,  and 
In  such  other  cases  as  may  be  provided  by  law, 
or  when  it  may  be  necessary  to  secure  ample  jus- 
tice to  the  parties.  Held,  that  where  on  fore- 
closure of  a  mortgage  the  land  has  been  sold  to 
the  mortgaaree  for  less  than  his  debt,  and  the 
security  Is  shown  to  be  inadequate  and  the  debtor 
insolvent,  a  receiver  may  be  appointed  to  collect 
and  hold,  during  the  year  allowed  for  redemp- 
tion, the  rents  and  profits  of  such  parts  of  the 
land  as  are  in  the  possession  of  the  mortgagor's 
tenants.    Eujott  and  Mit.i.git,  jj,,  dissenting. 

Appeal  from  circuit  court,  Switserland 
county;  William  T.  Frikdly,  Judge. 

C.  E.  Walker,  for  appellants.  F.  M. 
QriMtb,  for  appellees. 

McBkidb,  J.  The  question  we  are  re- 
quired to  decide  in  this  case  is:  When  a 
mortgage  on  land  has  been  foreclosed,  and 
the  mortgage<i  land  sold  to  the  mortgage 
creditor  nn  the  decretal  order,. is  he  en- 
titled, as  against  the  owner  of  the  e<iultj 
of  redeiuptlon.to  the  appolntinent  of  a  re- 
ceiver to  tal<e  charge  of  such  land,  and 
collect  and  hold,  subject  to  the  order  of 
the  court,  rents  and  profits  accruing  there- 
on during  the  yeur  allowed  for  redemp- 
tion thereof,  on  showing  inadequacy  of 
the  security  and  insolvency  of  the  debtor? 
Appellant  Adolpbus  E.  Merritt  owned, 
and,  with  his  wife  and  co-appellant,  Zora 
Merritt,  mortgaged  to  appellee,  772  acres 
of  land  in  Switzerland  county,  to  secure 
the  payment  of  a  debt  of  $18,000.  August 
21,  ]890,appellee  brought  suit  in  theSwitx- 
erland  circuit  court  against  appeiiancs 
and  others  to  recover  judgments  on  the 
debt,  and  to  foreclose  the  mortgage.  The 
complaint  alleged  the  Insolvency  of  the 
debtor  and  insufiiclency  of  the  security, 
and  asked  for  the  appointment  of  a  re- 
ceiver. Such  proceedings  were  afterwards 
bad  that  on  the  22d  day  of  September, 

*  Rehearing  denied. 
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1890,  aald  court  rendered  Jndgment  in  said 
cause  against  appellant  Adulpbos  £.  in 
tavor  of  appellee  for  ¥21,541  and  costs,  and 
rendered  a  decree  foreclosing  said  mort- 
gage as  against  both,  with  others,  Joined 
as  defendants.  The  court  at  the  same 
time  made  an  order '  continuiog  the  mat- 
ter of  the  application  for  the  appointment 
of  a  receiver  until  the  next  term  of  said 
court.  October  30, 1890,  an  order  of  sale 
was  issued  on  said  decree  to  the  sheriff  of 
Switzerland  county,  who,  after  due  notice. 
Bold  said  land  under  said  decree  on  the  Gth 
day  uf  December,  1890;  the  appellee  and 
mortgage  creditor  becoming  the  pur- 
chaser, and  paying  therefor  $17,000.  The 
next  term  of  the  Switzerland  circuit  court 
after  the  rendition  of  said  decrte  convened 
Nrtveniiier  23, 1890,  and  on  tlie  third  day  of 
the  tprin  appellee  filed  in  said  court  4ier 
written  motion  renewing  her  application 
for  the  appointment  of  a  receiver,  and  al- 
leging the  total  insolvency  of  the  debtors; 
that  tliere  was  due  to  plaintiff  on  said 
Jodgment  tlie  sum  of  f  21 ,541.25  and  costs, 
•with  accruing  interest  and  costs;  that 
Bald  mortgaged  real  estate  was  not  worth 
to  exceed  $16,000;  and  that,  by  reason  of 
the  manner  in  which  it  was  occupied  and 
cultivated,  it  Tvas  being  damaged.  Appel- 
lants appeared,  and  resisted  the  motion, 
and  the  court  thereupon  ordered  the  par- 
ties to  file  atSdavits  for  and  against  said 
application.  The  matter  came  up  for 
bearing  December  9, 1890,  three  days  after 
the  land  had  been  sold  by  the  sheriff,  and 
a  large  number  of  affidavits  were  present- 
ed by  each  party.  From  the  affidavit  filed 
It  in  shown  that  the  land  consists  ot  sev- 
eral tracts,  and  that  of  the  772  acres  about 
400  acres  are  cleared  and  cultivated  and 
the  residue  is  pasture  land;  that  It  is  oc 
cupied  by  the  appellants  and  12  tenants, 
the  appellants  having  their  residence  on 
one  of  the  tracts,  and  cultivating  a  part 
of  the  land,  and  the  tenants  each  residing 
on  and  cultivating  a  small  tract,  princi- 
pally in  tobacco,  for  a  share  of  tlie  crop. 
The  estimates  of  the  value  ot  the  land  vary 
from  fl6,000  to  $30,000,  and  the  annual 
rental  value  is  shown  to  be  $1,800  to 
92,000.  The  court  appointed  a  receiver  to 
*•  take  charge  of.  protect,  and  preserve  dur- 
ing the  time  allowed  for  redemption  the 
real  estate  described  in  said  mortgage, 
and  ordered  that  he  "take  charge  ot  said 
real  estate,  and  rent  the  same  in  such 
manner  as  shall  be  most  productive. 
That  the  same  shall  be  rented  In  such  par- 
cels as  shall  be  most  advantageous.  And 
to  fully  carry  out  this  order  said  defend- 
ants are  ordered  to  deliver  up  to  said  re- 
ceiver the  possession  of  all  of  said  real  es- 
tate, except  the  residence  and  appurtenant 
outbuildings  occupied  by  said  defendants, 
and  so  much  of  the  adjacent  real  estate 
on  said  Bodkin  farm  as  said  defendants 
desire  to  cultivate  themselves  by  their 
own  labor,  not  exceeding  forty  acres,  and 
of  which  he  is  now  in  possession  as  a  resi- 
dent." The  rents  collected  were  to  be  held 
subject  to  the  further  order  of  the  court. 

The  solution  of  the  question  thus  pre- 
sented depends  upon  the  construction  to 
be  given  to  the  statute  authorizing  the  re- 
demption ot  lands  sold  on  execution  or  de- 
cretal order,  and  that  authorizing  the  ap- 


pointment of  receivers.  The  question  has 
never  been  decided  under  our  present  stat- 
utes, and  in  order  tu  reach  a  correct  so- 
lution It  will  be  well  to  consider  (1)  the 
rule  for  theappointmentof  receivers  in  af- 
alogons  cases  prior  to  the  enactment  of 
statutes  relating  to  the  redemption  of 
lands  from  judicial  sales;  and  (2)  the  rule, 
as  declared  by  this  court,  under  the  several 
statutes  In  force  prior  to  the  enactment 
of  the  present  statute.  The  first  statute 
of  this  state  providing  for  the  redemption 
of  lands  from  judicial  sales  was  enacted 
in  the  year  1861.  Prior  to  the  enactment 
of  this  statute,  the  purchaser  of  land  at 
judicial  sale  was  entitled  to  a  deed  for  the 
land,  and  to  possession  at  once.  There 
was,  therefore,  no  occasion  to  ask  for  the 
uppointuient  of  a  receiver  after  sale.  The 
purchaser  could  take,  immediate  steps  to 
enforce  his  right  of  possession  under  his 
title.  Before  that  time,  however,  courts 
of  equity,  in  suits  foi*  the  foreclosure  of 
mortgages  had  and  exercised  jurisdiction  in 
the  appointment  of  receivers  to  collect  the 
rents  and  profits  accruing,  before  a  sale 
could  be  had.  The  fourth  clause  of  section 
1222,  Rev.  St.  1881,  relating  to  the  appoint- 
ment of  receivers,  is  merel.v  the  legislative 
enactment  of  the  pre-existing  equity  rule. 
Main  V.  Ginthert,  92  Ind.  180,  citing  High, 
Rec.  639-666;  Edw.Kec.356;  Jones,  Mortg. 
§§  1516-1533.  See,  also,  Connelly  v.  Dick- 
son, 76  Ind.  440;  Bank  r.  Arnold,  5  Paige, 
88,  and  note  to  same  in  3  N.  Y.  Ch.  B. 
Ann.  617;  and  Insurance  Co.  v.  Stebbins, 
8  Paige,  565and  note  to  same  in  4  N.Y.Ch. 
R.  Ann.  543;  and  Jones,  Mortg.  §  1521.  and 
cases  there  cited,  in  Main  v.  Ginthert, 
supra,  this  court  said:  "The  jurisdiction 
of  courts  ot  equity  In  the  matter  of  the  ap- 
pointment ot  receivers  over  mortgaged 
property  for  the  protection  of  mortgagees, 
or  in  aid  ot  suits  for  the  foreclosure  of 
mortgages,  is  well  established,  and  has 
long  been  exercised  by  such  courts,  both  in 
England  and  in  this  couutry. "  Prelimi- 
nary to  considering  the  rule  nnder  the 
statute,  we  will  review  the  legislation 
affecting  the  question.  The  statute  rela- 
tive to  the  redemption  of  lands  above  re- 
ferred to  contained  the  following  provis- 
ion: "The  judgment  debtor  shall  be  en- 
titled to  the  possession  of  the  premises  for 
one  year  after  the  sale,  and,  in  case  they 
are  not  redeemed  at  the  end  of  the  year, 
as  provided  in  this  act,  he  shall  be  liable 
to  the  purchaser  for  their  reasonable  rents 
and  profits."  2  Rev.  St.  1876,  p.  220.  At 
that  time  the  statute  authorizing  the  ap- 
pointment ot  receivers,  in  so  far  as  it  bad 
any  bearing  on  tbls  question,  was  as  fol- 
lows: "A  receiver  may  be  appointed  by 
the  court  or  the  judge  thereof  In  vacation 
in  the  following  cases:  •  •  •  Third.  In. 
ail  actions  where  it  Is  shown  that  the 
property,  fund,  or  rents  and  profits  in  con- 
troversy is  in  danger  of  being  lost,  re- 
moved, or  materially  injured.  Fourth.  In 
actions  by  a  mortgagee  for  the  foreclosure 
ot  a  mortgage  and  the  sale  ot  the  mort- 
gaged property,  when  it  appears  that 
such  property  is  in  danger  of  being  lost, 
removed,  or  materially  Injured,  or  when 
such  property  is  not  sufficient  to  discharge 
the  mortgage  debt,  to  secure  the  applica- 
tion ot  the  rents  and  profits  accruing  be- 
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fore  a  sale  can  be  bad.  •  •  •  atztb. 
And  In  such  other  cases  as  may  be  provid- 
ed bylaw;  or  when  ^lu  the  discretion  of 
the  court,  or  the  judge  thereof  in  vacation, 
it  maybe  necessary  to  secure  ample  Jas- 
tice  to  the  parties."  March  31,1879,  the  re- 
demption law  was  changed,  and  in  Ilea  of 
the  provision  heretofore  quoted  the  legis- 
lature Enacted  the  following:  "That 
whenever  real  estate  or  any  interest  tbert^ 
in  shall  be  sold  on  execution  •  •  •  the 
owner  of  the  property  shall  be  entitled  to 
the  possession  thereof  during  the  time  the 
same  is  subject  to  redemption ;  but,  if  the 
same  is  not  redeemed,  he  shall  be  liable  to 
the  purchaser,  his  heirs  or  assigns,  for  the 
reasonable  rents,  profits,  or  use  thereof: 
provided,  it  such  owner  is  not  the  actual 
occupant  of  the  premises  sold,  but  the 
same  shall  be  occupied  by  a  tenant  or 
other  person,  such  tenant  or  other  person 
shall  be  liable  to  the  purchaser  fur  the  rea- 
sonble  rent  or  use  and  occupation  of  the 
premises,  and  may  be  treated  In  all  re- 
spects as  the  tenant  of  the  purchaser,  who 
shall,  In  case  the  property  is  redeemed,  al- 
low as  a  payment  upon  his  Judgment  the 
amount  of  the  rent  by  him  collected.  Acts 
1879,  p.  176.  This  statute,  in  so  far  as  re- 
lates to  any  question  involved  in  this  ca«e, 
was  not  substantially  different  from  that 
of  1861.  April  11, 1881,  the  present  statute 
on  this  subject  became  a  law,  being  enact- 
ed on  that  date  wltb  an  emergency  clause; 
and  in  lieu  of  the  provisions  quoted  from 
the  Htatutes  of  1861  and  1879  we  have  the 
following:  "The  owner  of  the  real  estate, 
or  Interest  therein,  sold  as  aforesaid,  shall 
be  entitled  to  the  possession  of  the  same 
for  one  year  from  the  date  of  sale. " 
Rev.  St.  1881,  6  767.  The  statute  relating 
to  the  apDolntment  of  receivers  remained 
unchanged  from  1861  to  the  7th  day  of 
April,  1881,  when  the  present  statute  on 
that  subject  was  enacted,  and,  having  no 
emergency  clause,  became  a  law  Septem- 
ber 19, 1^1.  But  one  change  was  made  in 
this  statute.  Instead  of  clause  6,  above 
quoted,  the  legislature  added  the  follow- 
ing additional  ground  for  the  appointment 
of  a  receiver:  "Sixth.  To  protect  or  pre- 
serve during  the  time  allowed  for  redemp- 
tion any  real  estate  or  interest  therein 
sold  on  execution  or  order  of  sale,  and  to 
secure  to  the  person  entitled  thereto  the 
rents  and  profits  thereof. "  Clause  6  was 
re-enacted  as  clause  7  Under  the  act  of  < 
1861  It  was  held  that  when  it  was  shown 
that  the  property  was  in  the  bands  of  a 
tenant,  who  was  under  contract  to  pay 
a  stipulated  rent,  which  had  not  been  paid 
to  the  judgment  debtor  or  the  owner  of 
the  land,  and  that  the  latter  was  insolv- 
ent, and  could  not  rcdeflui,the  court  might 
appoint  a  receiver  to  collect  such  rents, 
and  to  hold  the  same  until  the  end  of  tbe 
year,  if  a  redemption  be  not  sooner  made, 
to  be  paid  to  the  debtor  if  he  redeems,  and 
otherwise  to  tbe  purchaser.  Connelly  v. 
Dickson,  76  Ind.  444.  See,  also,  Dnvis  ▼. 
Newcomb,  72  Ind. 413;  Rldgeway  v.  Bank. 
78  Ind.  119;  and  Insurance  Co.  v.  Brouse, 
8S  Ind.  62.  It  is  perhapsbut  proper  to  say 
that  the  latter  case  seems  to  proceed  on 
the  theory  that  the  right  of  the  receiver 
depended  on  that  proviulon  of  the  statute 
making'  the  Judgment  debtor  and  owner 


Of  tbe  land  liable  tor  renteaccrning  daring 
the  year  allowed  for  redemption ;  it  being 
held  that,  although  the  purchase  was  after 
tbe  statute  of  1^1  was  in  force,  the  pro- 
visions of  that  statute  in  regard  to  re- 
demption did  not  affect  a  contract  wade 
prior  to  its  enactment,  and  while  the  stat- 
ute of  1861  was  in  force.  While  we  decide 
nothing  relative  to  the  latter  proposition, 
for  the  reason  that  the  question,  is  not  in- 
volred  In  .this  case,  we  will  remark,  in 
passing,  that,  in  view  of  the-  decisions  of 
the  supreme  court  of  the  United  States, 
as  well  as  two  recent  decisions  by  this 
court,  the  correctness  of  this  ruling  is 
probably  open  toquestion.  Insurance  Co. 
v.  Cushman,  108  U.  S.  51,  2  Sup.  Ct.  Rep. 
236.  See,  also,  Davis  v.  Kupe,  114  Ind.  588. 
17  N.  E.  Rep.  168;  and  Robertson  v.  Van 
Cleave,  (decided  at  this  term,  and  not  yet 
officially  reported.)  ante,  899.  The  case  of 
Sheeks  v.  Klots,  84  Ind.  471,  was  decided 
under  the  act  of  1879:  and,  while  recognis- 
ing the  authority  of  Connelly  v.  Dickson, 
Supra,  and  the  other  cases  cited,  and  hence 
approving  the  principle  governing  in  their 
decision,  distinguishes  between  those  cases 
and  the  case  then  before  the  court,  and  ap- 
parently holds  that  the  possession,  use, 
and  occupancy  of  the  premises  by  the 
owner  during  theyear  for  redemption  can- 
not be  Interfered  with  by  a  receiveror  other- 
wise. This  Is  in  apparent  disregard  of  the 
principles  recognized  in  Connelly  v.  Dick- 
son. Of  the  two  cases  of  Insurance  Co.  t. 
Brouse  ana  Sheeks  v.  Klotz,  it  may  be 
said  that  in  the  first  the  record  is  silent  as 
to  tbe  adequacy  or  inadequacy  of  the  se- 
curity, and  the  only  ground  for  tbe  ap- 
pointment of  the  receiver  may  have  been 
to  secura  to  the  purchaser  the  rents  and 
profits,  which,  under  the  statute,  were  due 
to  them  if  the  premises  were  not  redeemed; 
while  in  Sheeks  v.  Klotz,  while  the  origi- 
nal complaint  for  foreclosure  alleged  as 
the  ground  for  the  appointment  of  a  re- 
ceiver inadequacy  of  the  security,  and  in- 
solvency of  the  debtor,  it  does  not  appear 
what  the  property  sold  for.  Tbe  question 
was  raised,  after  the  sale,  by  motion  to 
modify  the  order  appointing  the  receiver, 
and,  for  anything  shown  by  the  record, 
notwithstanding  the .  averments  in  the 
original  complaint  for  foreclosure,  the  land 
may  have  been  sold  for  enongh  to  satisfy 
the  debt,  in  which  case  there  would  be  no 
appeal  to  an  equitable  principle  which  we 
think  Is  of  controlling  force  here.  While 
the  language  used  by  tbts  court  is  general 
in  its  terms,  it  may  well  have  been  used, 
and  doubtless  was  used,  with  special  ref- 
erence to  the  facts  then  engaging  the  at- 
tention of  the  court.  There  is  not,  there- 
fore, necessarily  any  conflict.  In  the  case 
now  under  consideration,  if  tbe  appoint- 
ment of  the  receiver  can  be  sustained,  it 
must  be  on  ground  other  thanastntutory 
liability  to  account  for  rents  and  profits 
during  tbe  redemption  year,  as  the  con- 
tract, tbe  decree,  and  the  sale  are  all  gov- 
erned by  the  redemption  law  and  law  for 
the  appointment  of  receivers  of  1881 ;  and. 
as  above  shown,  these  statutes  created  no 
such  liability.  In  the  case  of  Gale  v.  Parks, 
58  Ind.  117,  it  was  held  that,  in  the  ab- 
sence of  a  statute  creating  such  liability,  ' 
tbe  Judgment  debtor  was  liable  at  coin- 
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mon  law  to  account  to  the  pnrctaaBer  at 
BberiO's  sale  tor  tbe  rents  and  profits  of 
land  occupied  by-  him  during  tbe  year  al- 
lowed for  redemption;  and  in  Davis  ▼. 
Newcomb,  72  Ind.  413,  this  opinion  is  fol- 
lowed ;  but  It  will  be  seen  from  an  exam- 
ination of  Bryson  v.  McCreary,  102  Ind.  1, 
1  N.  E.  Bep.  55,  and  the  cases  there  cited, 
that  the  doctrine  ot  Oule  v.  Parks  and  of 
Davis  V.  Newcomb  is  questioned,  it  not 
overturned.  We  will  assume,  In  the  decis- 
ion of  this  case,  that  no  such  liability, 
either  statutory  or  otherwise,  now  exists 
in  favor  of  a  purchaser  at  a  sheriff's  sale. 
Appellants  suggest  that  the  question  we 
are  repaired  to  decide  in:  "  Whois  entitled 
to  the  rents  and  profits  of  real  estate  sold 
on  execution  or  decretal  order  for  one  year 
after  the  day  of  sale, — the  owner,  the  pur- 
chaser at  the  sheriff's  sale,  or  the  plaintiff 
in  the  judgment?"  adding  that  in  thiscase 
the  question  arises  simply  between  the 
owner  or  owners  and  the  purchaser  at  the 
sheriff's  sale.  In  this  they  are  mistaken. 
No  such  abstract  question  is  before  us. 
Tbe  question  here  is  whether  or  not,  on 
tbe  precise  state  of  facts  hei'e  presented,  a 
receiver  should  be  appointed  to  preserve 
the  land  from  waste,  and  to  collect  the 
rents  and  profits,  and  hold  them,  subject 
to  the  order  of  the  court,  until  the  ques- 
tion of  redemption  or  non-redemption  of 
the  land  is  finally  settled;  and  the  further 
question,  viz. :  In  a  case  where  tbe  mort- 
gaged property  sold  on  a  decretal  order 
fails  to  sell  for  enough  to  satisfy  the  debt 
secured,  and  thecourt  finds  that  It  Is  inspfii- 
cient  in  value  to  satisfy  that  debt,  who, as 
between  the  debtor  and  the  mortgage  and 
judgment  creditor,  who  Is  also  the  pur- 
chaser at  the  sheriff's  sale,  is  entitled  to 
such  rents  and  profits  when  tbe  land  is  in 
tbe  nominal  possession  of  the  debtor,  but 
in  tbe  actual  occupancy  of  tenants,  who 
are  to  farm  the  land  for  a  sbai-eof  thecrop 
raised?  Appellants'  position,  as  stated  b.y 
them,  is.iu  substance,  that  the  redemption 
law  leaves  tbe  judgment  debtor  in  posses- 
sion of  the  premises  for  one  year,  without 
regard  to  the  value  of  the  premises,  or 
whether  he  occupies  personally  or  by  ten- 
ant: that  bis  title  remains  unchanged  dur- 
ing that  time;  that  tbe  possession  thus 
left  to  him  means  a  possession  as  owner, 
—"a  beneficial  posseosion ; "  and  that  such 
a  possession  cannot  beconceived  of  except 
as  entitling  the  possessor  to  the  rents  and 
profits, — the  beneficial  use  of  the  land. 
Tbey  say  that  "If  the  debtor  could  on  any 
contingency  be.  deprived  of  the  use  and 
rents  of  the  property  his  statutory  posses- 
sion would  be  a  mere  shadowy  right.  So 
construed,  the  law  would  be  an  empty  let- 
t^  witbont  spirit. "  They  base  their  con- 
tention on  the  assumption  that  the  right 
to  a  receiver  in  such  cases  depends  upon 
tbe  liability  of  the  judgment  debtor  retain- 
ing possession  of  tbe  property  sold  by  the 
sheriff  to  account  to  the  purchaser  at  the 
sheriff's  sale  for  rentsand  profits  If  he  fails 
to  redeem,  and  upon  tbe  ground  that,  the 
statute  giving  the  right  to  possession  dur- 
ing the  year  being  silent  as  to  the  rents 
and  profits^  the  act  of  the  legislature  in 
omitting  the  provisions  of  the  laws  of  1861 
and  1879,  creating  such  liability  on  the 
part  of  occupying  debtors,  is  significant 


as  indicating  the  legislative  Intent  that> 
the  possession  and  the  right  to  tbe  rentsi, 
and  profits  should  not  be  In  any  manner, 
interfered  with  during  that  year  by  the  ap- 
pointment of  a  receiver.  Of  clause  7,  or. 
subdivision  7  of  section  1222.  relative  to 
the  appointmentof  receivers,  they  say  that 
it  was  enacted  before  theenactuient  of  the 
redemption  law,  and  that  in  enacting  tha-t 
subdivision  the  legislature  must  have  had 
in  view  possible  cases  arising  under  the 
acts  of  1861  and  1879,  and  could  not  have 
anticipated  that  it  would  afterwards  en- 
act the  redemption  law.  Assuming  that 
this  cause  is  in  conflict  with  the  redemp- 
tion law,  they  say  that  the  latter,  being 
the  latest  enacted,  must  be  taken  as  the 
latestespression  of  the  legislative  will,  and 
must  stand,  while  the  other  must  .vield. 
This  is  undoubtedly  the  rule  where  there 
is  irreconcilable  conflict  between  two  stat- 
utes,— that  latest  enacted  will  by  Implicac 
tion,  if  not  in  express  terms,  repeal  tba 
statute  firat  enacted.  Bank  v. Com., 26  Pa., 
St.  446;  Thomas  v.  Collins,  58  Mich.  64.  24> 
N.  W.  Rep.  553 ;  Strauss  v.  Heiss,  48  Md. 
292.  But  repeals  by  implication  are  not. 
favored;  and  if  by  fair  construction  the 
different  statutes  can  be  made  to  stand  to^.. 
gether,  the  court  should  give  to  them  that 
construction.  Sntb.  St.  Const.  §  138,  and 
authorities  there  cited;  Coghlll  v.State,37 
Ind.  Ill;  and  many  other  authorities  that 
might  be  cited, all  to  the  sameeffect.  This. 
is  especially  true  of  statutes  enacted  at 
the  same  session,  but  on  different  days. 
They  will  be  construed  tis  in  purl  materia, 
it  being  presa.med  that  harmony,  and  not 
contrariety,  was  the  aim  of  the  legislative, 
body  in  its  various  enactments.  Suth.  St.- 
Const.  §  283.  This  rule  has  added  force,  as 
applied  to  the  legislative  body  which  en- 
acted both  the  statutes  in  question.  We 
must,  of  course,  take  notice  of  the  tact 
that  tbe  legislature  of  1881,  aided  by  the 
labors  of  a  commission  created  for  thafi 
purpose,  codified  tbs  statutes  of  the  stat«i 
and  that  the  two  statutes  in  question 
were  enacted  as  parts  of  tbe  code  tbna 
framed.  We  think,  however,  that, proper^, 
l.v  construed  and  applied,  there  is  no  con-< 
fllct  between  the  two  statutes.  We  thintc- 
the  idea  of  conflict  between  the  two  stat.; 
utes,  as  applied  to  cases  of  the  character 
now  before  tbe  court,  grows  out  of  a  mis-; 
understanding  of  the  relations  existing  be-, 
tween  the  mortgagee  and  judgment  credit- 
or  and  purchaser  on  the  one  hand,  and  the 
occupying  mortgagor  and  debtor  on  tba 
other,  and  of  their  respective  rights  in  tbe 
land  sold,  as  well  as  a  misunderstanding 
of  the  principle  governing  theappointment 
of  receivers  in  such  cases. 

Appellants  seem  to  assume  that  the  Ap*- 
pellee  is  to  be  treated  simply  asapurchaser 
at  a  sheriff's  sale,  without  distingaish-^ 
Ing  between  an  execution  saleand  asaleoa 
a  decretal  order  based  on  a  decree  foreclos- 
ing a  mortgage.  They  also  assume  that 
the  right  to  a  receiver  in  such  cases  is  de-i 
pendent  on  tbe  liability  of  the  occupy- 
ing debtor  to  account  to  the  purchaser  at. 
sheriff's  sale  for  rents  and  profits.  'There 
may  be  cases  where,  upon  a  showing  qf 
threatened  waste  by  the  occupying 
debtor,  greatly  diminishing  the  value  of. 
tbe  property,  a  receiver  should   be  ap.. 
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IK><nted  at  the  Instance  of  a  purchaser  at 
execution  sale;  and  there  may  also  be 
other  cases  when  such  appointment 
would  be  made  at  the  suit  of  a  purchaser 
at  execution  sale.  We  do  not  decide  this 
question,  as  we  do  not  regard  it  as  before 
us.  We  do  decide,  however,  that  for  the 
mere  collection  and  preservation  of  rents 
and  profits  a  receiver  will  not  be  appoint- 
ed under  the  present  statute  at  the  in- 
stance of  a  mere  purchaser  at  an  execution 
sale;  and  if.  In  this  case,  the  rights  of  the 
appellee  are  only  thone  of  a  purchaser  at 
a  sheriff's  sale,  appellants  are  right  in 
their  contention,  and  no  receiver  should 
have  been  appointed.  Is  the  appellee  to 
be  regarded  as  a  mere  purchaser  at  a 
ahcrlfl's sale, and  nothing  more?  If  so,  her 
rights  aresucb  as  the  statute  gives,  and  no 
more.  Davis  v.  Rupe,  114  Ind.  588, 17  N. 
E.  Rep.  163.  The  fact  that  the  purchaser 
is  also  the  judgment  creditor  is  said  in  the 
case  last  above  cited  not  to  affect  the 
question,  or  to  bave  any  bearing  on  the 
relative  rights  of  the  parties.  Of  Judg- 
ment creditors  purchasing  at  their  own 
sales  the  court  says  that  "thenceforward 
their  interust  in  the  property  was  as  pur- 
chasers at  an  execution  sale,  not  as  cred- 
itors."  Without  inquiring  as  to  the  cor- 
rectness of  the  rule  thus  laid  down,  or  the 
principle  upon  which  it  is  founded,  we  note 
the  distiuction  recognized  in  this  case  as 
existing  between  rights  growing  out  of 
execution  sales  and  sales  on  decretal  or- 
ders. On  page  S98, 114  Ind.,  and  page  168, 
17  N.  E.  Rep.,  the  writer  of  the  opinion 
says:  "Redemption  from  sales  made  in 
pursuance  of  decretal  orders  in  foreclos- 
ure cases  may  stand,  upon  a  somewhat 
different  basis.  There  Is  a  sense  In  which  a 
mortgagee  acquires  an  estate  or  Interest  In 
the  laud  mortgaged. "  True,  the  writer  of 
that  opinion  was  discussing  a  different 
phase  of  the  redemption  law  from  that 
here  Involved ;  but  we  quote  the  language 
used  as  being  a  clear  recognition  by  this 
court  of  a  plain  distinction  between  the 
two  classes  of  sales  and  of  the  rights  inci- 
dent to  each.  In  this  case  the  application 
for  the  receiver  does  not  come  simply 
from  the  purchaser  at  the  sheriff's  sale, 
but  from  the  purchaser,  who  is  also  the 
mortgage  and  judgment  creditor,  who,  in 
becoming  judgment  creditor  and  pur 
chaser,  has  not  ceased  to  be  also  mort- 
gage creditor.  The  judgment  and  decre- 
tal order  in  such  cases  are  simply  In  aid 
Of  the  mortgage  creditor's  rights  and  for 
their  enforcement ;  nor  did  she,  in  becom  • 
Ing  purchaser  under  her  decree,  lose  those 
rights.  The  land  had  been  by  the  debtor 
pledg^  for  the  payment  of  this  debt. 
The  sale  has  but  partially  paid  it;  and 
the  question  now.  as  before  the  sale,  is  be- 
tween the  mortgasre  creditor  and  the  in- 
solvent mortgage  debtor,  with  the  mort- 
gaged property  inadequate  to  secure  the 
debt.  Such  Hen  upon  or  interest  in  the 
land  as  she  has  exists,  not  by  virtue  of 
the  decree,  but  of  the  mortgage.  In  the 
case  of  Insurance  Co.  t.  White,  106  III. 
67-74,  it  is  said :  "The  foreclosure  and  sale 
did  not  change  the  relation  of  the  parties, 
and  they  were  still  mortgagor  and  mort- 
gagees. "  In  the  case  of  Stephens  v.  In- 
surance Co.,  43  111.  827,  it  is  said :  "It  it  is  a 


sale  under  a  decree  of  foreclosarettae  mort- 
gagor still  has  the  estate  of  a  mortgagor, 
with  this  qualification:  that  the  amount 
and  time  of  redemption  have  become  alv 
solutely  fixed  by  the  decree  and  sale;  and 
his  estate  will  be  absolutely  divested  if  he 
falls  to  redeem  within  the  allotted  time." 
If  the  mortgagor  still  has  the  estate  of  a 
mortgagor  until  the  expiration  of  the 
year  for  redemption,  it  follows  that  the 
mortgagee  during  that  time  still  has  the 
estate  of  a  mortgagee.  In  Wilts.  Mortg. 
Forec.  it  is  said  :  "The  title  and  posses- 
sion remain  in  the  mortgagor  until  such 
conveyance  upon  sale.  The  Interest  of  the 
mortgagee  remains,  until  then,  that  of  a 
mere  lien.  The  commencement  of  a  fore- 
closure gives  him  no  title,  as  his  mortgage 
is  only  a  security  for  a  debt.  The  title 
and  seisin  remain  in  the  mortgagor  until 
the  referee's  deed  upon  sale  Is  actually  de- 
livered to  the  purchaser. "  Page  10,  §  11. 
The  lien  in  such  cases  is  specific,  and  is 
created  by  the  act  of  the  parties.  It 
dates  from  the  execution  of  the  mortgage, 
and  not  from  ttie  rendition  of  the  decree. 
The  decree  neither  creates  nor  declares  It, 
but  simply  provides  for  its  enforcement. 
The  redemption  statute  postpones  the 
time  for  the  ending  of  the  equity  of  re- 
demption, and  this  gives  a  year's  addi- 
tional existence  to  the  mortgage  Hen. 
The  distinction  between  the  lien  thus  cre- 
ated and  enforced  and  a  judgment  lien  is 
at  once  obvious.  The  judgment  lien  Is  cre- 
ated by  statute.  It  Is  not  specific,  but  a 
general  Hen  upon  all  property  wit  bin  Its 
reach  of  the  class  designated  by  statute 
as  being  subject  to  such  Hen.  The  Hen 
only  becomes  specific  as  to  any  particular 
property  by  virtue  of  a  levy  of  an  execu- 
tion thereon.  Whether  the  Hen  remains 
the  general  lien  nf  the  judgment  or  be- 
comes specific  by  levy,  such  lien  still  re- 
mains a  creature  of  the  statute,  and  the 
judgment  creditor  acquires  thereby  only 
such  rights  as  are  given  him  by  the  stat- 
ute. 

If  it  Is  true,  then,  that  the  appellee,  in 
asiiing  for  the  appointment  of  the  receiver 
in  this  case,  after  the  sale  under  the  decree 
still  stood  before  the  court  in  the  charac- 
ter of  a  mortgagee,  we  find  ourselves  on 
familiar  ground,  and  the  problem  is  easy 
of  solution.  As  has  heretofore  been 
shown,  long  before  the  enactment  of  re- 
demption statutes  courts  of  equity  ap- 
pointed receivers  nt  the  instance  of  mort- 
gagees, when  the  security  was  inadequate, 
and  the  debtor  insolvent;  but  such  receiv- 
ers were  only  appointed  until  a  sal^  could 
be  had,  for  the  reason  that  the  purchaser, 
being  entitled  to  a  deed  and  to  possession 
at  once,  needed  no  receiverafter  sale.  The 
enactment  of  the  redem])tlon  lawpostpon- 
Ing  the  creditor's  right  to  a  deed  and  to 
possession  for  a  year,  the  further  enact- 
ment of  the  seventh  clause  or  subdivision 
of  section  1222  gives  legislative  sanction 
to  the  extension  overthnt  additional  peri- 
od of  the  power  to  appoint  receivers  in 
proper  cases.  Indeed,  we  are  inclined  to 
the  opinion  that  the  enactment  of  this 
clause,  like  the  enactment  of  .the  fourth 
clause,  was  merely  a  legislative  declara- 
tion of  a  power  which  courts  of  equity 
possessed  and  could  have  exercised  inde- 
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pendeatly  of  the  Btatnte.  Bnt  it  is  said 
this  will  render  nngatory  the  statute  giv- 
ing the  debtor  possession  and  the  right  to 
redeem  daring  an  additional  year.  As 
counsel  tor  appellants  say,  "  the  statuto- 
ry possession  uuring  that  year  would  be 
a'  mere  shadowy  right,  and  the  statute, 
BO  construed,  would  be  an  empty  letter 
without  spirit. "  This  court,  in  the  case 
of  Connelly  v.  Dickson,  76  Ind.  440,  speak- 
ing by  Justice  Wood,  has  foreclosed  dis- 
cussion on  this  question.  It  is  there  said, 
after  referring  to  the  settled  equity  power 
of  the  court  to  appoint  a  receiver  before 
sale:  "Now  the  mortgagor's  right  under 
the  law  to  the  possession  of  bis  land  he- 
fore  the  sale  is  not  less  absolute  or  sacred 
than  the  right  given  him  by  the  later  law 
to  continue  in  possession  for  a  year  after 
the  sale;  and  it  is  not  presumable  that  the 
law  by  which  the  latter  right  was  de- 
clared was  Intended  to  confer  a  higher 
right  of  possession  after  the  sale  than  the 
party,  as  owner  of  the  title,  had  before  the 
sale.  •  ♦  »  There  is  no  ground  for  aa- 
snming  that  there  Is  an  implied  repeal,  as 
there  Is  certainly  no  express  repeal  of  the 
eqnlt.v  powers  of  the  courts  to  interfere 
between  the  parties,  for  the  same  reasons 
and  purposes  as  would  Justify  Its  Inters 

J>osition  between  other  parties,  whose  re- 
atlons  and  rights  are  defined  by  law  or 
by  contract.  The  fact  that  the  rights  and 
obligations  of  the  parties  in  such  cages  are 
declared  by  statute  does  not  make  them 
any  stronger  or  more  sacred  than  if  the 
statute  did  not  oxist.  and  the  same  rights 
and  obligations  arise  from  a  contract  in 
each  ease  between  the  parties."  Page  450. 
The  proposition  seems  too  plain  to  admit 
of  argument  that  the  redemption  statute 
gives  to  the  debtor  no  new  additional 
title  or  right,  but  simply  extends  for  one 
year  bis  existing  rights;  nnd  we  confess 
our  Inability  to  understand  what  incident 
attaches  to  thedebtor's  possession  by  rea- 
son of  the  sale  that  places  it  beyond  the 
reach  of  a  court  of  equity.  We  have  found 
but  one  case  outside  of  this  state  which 
seems  to  us  to  be  in  point  and  entitled  to 
weight  as  authority  upon  this  particular 
point.  This  is  the  case  of  Schreiber  v.  Ca- 
rey, 48  Wis.  208,  4  N.  W.  Rep.  124.  The 
statote  of  Wisconsin,  instead  of  allowing 
a  year  after  sale  for  redemption  before  a 
deed  would  be  made,  allowed  a  year  after 
decree  foreclosing  the  mortgage  before 
sale.  The  same  result  was  reached  as  un- 
der our  statute,  but  by  a  different  process. 
Previous  to  the  enactment  of  this  statute, 
a  statute  was  in  force  there  similar  to  our 
statute,  in  that  it  gave  a  year  after  sale 
for  redemption.  The  court  says-  "It  is 
Insisted  by  the  counsel  for  appellant 
•  •  •  that  chapter  195,  Laws  1859, 
which  securesto  the  mortgagor  a  right  to 
redeem  the  lands  for  rme  year  after  the 
foreclosure  sale,  prevents  the  Issuing  of  a. 
deed  until  after  tlie  expiration  of  such 
year,  and  provides  that  the  mortgagor 
shall  remain  in  possession  until  the  expi- 
ration of  such  year,  is  a  clear  legislative 
declaration  that  the  mortgagee  shall  not 
have  any  benefit  of  the  mortgaged  prem- 
ises under  any  circumstances  until  after 
the  time  for  redemption  has  expired ;  and 
that  the  law  which  now  prohibits  any 


sale  until  one  year  after  the  Judgment  of 
foreclosure  is  entered  is  equally  conclusive 
of  the  intention  to  prohibit  any  right  of 
possession  on  the  part  of  the  mortgagee 
until  after  the  expiration  of  such  year." 
This  sounds  to  us  singularly  like  the  con- 
tention In  the  case  now  under  considera- 
tion. Reference  was  made  to  the  case  of 
Finch  V.  Houghton,  19  Wis.  160.  in  which 
case  a  receiver  had  been  appointed  pen- 
dente lite,  and  the  court  says:  "It  cannot 
be  said  that  the  right  of  the  mortgagor 
now  to  remain  in  possession  after  Judg- 
ment for  one  year  until  after  the  sale  Is 
made  is  any  more  sacred  than  it  was  then 
to  remain  in  possession  until  after  Judg- 
ment and  until  sale  made  under  the  old 
law;  and  yet  this  court  held  in  the  case 
above  cited  that,  when  equity  and  good 
conscience  demanded,  in  order  to  protect 
the  Interests  of  the  mortgagor,  he  might 
be  removed  from  possession  before  Judg- 
ment and  sale.  If,  under  the  law  as  it 
now  is,  the  right  of  possession  Is  Inviola- 
ble in  the  mortgagor  until  after  the  sale 
made,  it  was  equally  so  nnder  the  law  as 
it  stood  previous  to  1859.  »  »  »  That 
the  possession  is  secured  to  the  mortgagor 
for  a  longer  or  a  shorter  time  by  statute 
cannot  change  the  principle;  and  if  the 
right  to  appoint  a  receiver  may  be  exer- 
cised by  the  court  before  the  expiration  of 
the  shorter  period  fixed  by  the  statute, 
it  may  with  equal  propriety  be  exercised 
before  the  expiration  of  the  longer  period. 
There  Is  nothing,  therefore,  in  the  laws 
extending  the  time  before  a  sale  can  be 
made  upon  a  foreclosure  judgment  which 
detracts  from  the  authority  of  Finch  v. 
Houghton,  supra."  This  case  is  cited  ap- 
provingly in  Sales  t.  Lusk,  60  Wis.  490,  19 
N.  W.  Rep.  362. 

With  regard  to  the  claim  that  to  allow 
the  appointment  of  a  receiver  in  such  cases 
is  to  deprive  the  statute  of  vital  force,  it 
seems  to  us  that  a  statute  which  extends 
the  right  of  redemption  for  a  year,  and 
at  the  same  time  insures  to  the  debtor  and 
his  family  a  home  during  that  time,  can 
hardly  be  called  an  empty  letter  without 
spirit:  and,  if  the  rights  thus  conferred 
are  "shadowy,"  they  are  very  substantial 
shadows.  We  think  It  cannot  be  Justly 
said  that  by  this  application  of  clause  7 
of  section  1222,  authorizing  the  appoint- 
ment of  receivers,  any  right  of  a  debtor 
conferred  by  the  redemption  law  is  de- 
stroyed orimpaired.  That  statute  simply 
extends  the  right  of  redemption  oneyenr, 
and  continues  during  that  year  liis  riglit 
of  possession.  Of  this  statute  it  may  be 
well  said,  as  was  said  by  this  court  in 
Connelly  v.  Dickson,  supra,  of  the  statute 
of  1861 :  "There  is  no  ground  for  assuming 
that  there  is  an  implied  repeal,  as  there  Is 
certainly  no  express  repeal  of  the  equity 
powers  of  the  courts  to  Interfere  between 
the  parties  for  the  same  reasons  and  pur- 
poses  as  would  justify  its  interposition  be- 
tween other  parties  whose  relations  are 
defined  by  law  or  by  contract. "  See  page 
450.  While  we  recognize  the  highly  reme- 
dial character  of  the  redemption  statute, 
and  are  deeply  Impressed  .with  its  hu^^ani- 
ty,  and  with  the  justice  of  the  rule  by 
which  such  statutes  are  liberall.y  con- 
strued, we  ate  also  deeply  Impressed  with 
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the  fact  that  the  courts,  while  liberal  in 
applying  to  such  statutes  rules  of  con- 
struction, are  none  the  less  required  to 
construe  them  ia  accordance  with  estab- 
lished rules  of  law.  When  courtH  of  equi- 
ty possess  the  unquestioned  power  In  cer- 
tain cases  to  appoint  receivers  to  collect 
rents  and  profits  of  land  before  sale,  as 
against  one  whose  title  and  righ t  of  pos- 
session are  both  unquestioned  and  unques- 
tionable, we  are  not  aware  of  any  rule  of 
statutory  construction  which  would  jus- 
tify us  in  holding  that  a  statute  which 
simply  extended  that  right  of  possession 
one  year  after  sale,  and  nothing  more, 
destroyed  the  jurisdiction  of  courts  of  eq- 
uity to  interfere  with  that  possession  in 
similar  cases  after  sale.  As  we  have  here- 
tofore said,  statutes  enacted  at  the  same 
session  as  these  statutes  were  are  to  be 
construed  in  purl  materia.  It  will  be  pre- 
sumed that  a  legislature,  engaged  in  a 
codification  of  the  statutes  of  the  state, 
intend  such  code  to  be  a  harmonious  and 
congruous  whole;  and  the  fa:t  that  one 
particular  provision  oflt  meets  with  legis- 
lative sanction  four  days  later  than  an- 
other will  not  justify  the  court  in  constru- 
ing them  as  separate  and  wholly  inde- 
pendent legislative  acts,  especially  in  pro- 
visions relating  to  the  same  subject-mat- 
ter; but  they  must  be  construed  together. 
Statutes  will  not  only  be  thus  construed 
together,  but  they  will  be  construed  in 
the  iigiit  of  settled  rules  of  common  law 
and  of  equltj'.  The  whole  body  of  statu- 
tory law,  common  law,  and  equity  are,  in 
our  system  of  jurisprudence,  construed  as 
are  construed  the  several  provisions  of  a 
code, — as  together  constituting  a  harmo- 
nious whole.  Every  statutory  enactment 
Is  construed  by  the  light  of  the  common 
law,  and  with  reference  to  its  cognate 
principles;  and  this  Is  true  not  only  of  the 
common  law  proper,  but  of  established 
principles  of  equity  jurisprudence;  and  it 
will  never  be  presumed  that  in  the  enact- 
ment of  a  given  statute  the  legislature  in- 
tended to  make  any  Innovation  upon  the 
common  law  further  than  the  necessity  of 
the  case  required.  These  principles  are 
elementary,  and  so  fortified  by  authority 
that  it  Is  hardly  necessary  to  cite;  but  we 
will  refer  to  Suth.  St.  Const.  §  289  et  seq.. 
and  cases  there  cited.  An  examination  of 
the  two  statutes  will  show  that  they 
should  be  construed  together,  not  alone 
for  the  reasons  heretofore  given,  but  be- 
cause they  refer  to  and  treat  of  the  same 
subject-matter.  Clause  7  of  section  1222, 
supra,  has  sole  reference  to  the  appoint- 
ment of  receivers  dnringthe  "tiraenllowed 
for  redemption"  of  lands  sold.  The  one 
statute  gives  time  for  the  redemption  of 
lands  sold,  and  extends  the  debtor's  pos- 
session to  cover  that  time;  while  the  other 
statute  provides  forthe  appointment  of  re- 
ceivers for  lands  tbuH  sold,  covering  the 
same  period,  and  can  have  no  conceivable 
force  or  application  whatever  except  as  to 
lands  subject  to  redemption,  and  held  un- 
der section  767,  supra. 

In  our  opinion,  on  the  facts  shown  In 
this  case,  the  appellee  was  entitled  to  the 
appointment  of  a  receiver.  We  have  said 
nothing  with  reference  to  the  charge  of 
the  commission  of    waste,  and    what,  if 


any,  weight  sboold  be  ^ven  to  It,  as  there 
is  abundant  reason  for  sustaining  the  ac- 
tion of  the  trial  court  without  considering 
that  question.  That  there  may  be  no 
misunderstanding  of  what  we  decide  in 
this  case,  we  will  say  that  we  do  not  de- 
cide that  any  purchaser  at  sheriff's  sale 
is,  as  such  purchaser,  entitie<l  to  the  ap- 
pointment of  a  receiver.  Nordo  we  decide 
that  in  any  case  a  judgment  debtor  is  to 
be  disturbed  in  the  actual  personal  occu- 
pancy of  land  sold  at  any  judicial  sale, 
whether  on  execution  or  on  decretal  or- 
der, during  the  year  allowed  for  redempr 
tion.  as  the  facts  In  this  case  do  not  require 
that  we  decide  that  question.  We  do  de- 
cide, however,  that  where  lands  are  sold 
at  a  mortgage  foreclosure  saje.  and  the 
mortgage  creditor  is  the  purchaser.  If  he 
shows  that  the  mortgaged  lauds  are  in- 
adequate to  securethe  debt,  that  the  debt- 
or is  insolvent,  and  that  the  lands,  or  a 
material  part  of  them,  are  in  the  actual 
occupancy  of  tenants,  who  are  to  pay 
rent  therefor  by  a  share  of  such  crops  as 
they  raise  thereon,  or  otherwise,  a  court 
of  equity  may  appoint  a  receiver  to  collect 
the  rents  and  profits  accruing  from  that 
portion  of  such  lands  as 'are  thus  occu- 
pied by  tenants,  and  hold  them  to  the  ex- 
piration of  the  year  allowed  for  redemp- 
tion, subject  to  the  order  of  the  court,  to 
be  paid  to  the  debtor  if  he  redeems,  or 
to  the  mortgage  creditor  If  the  debtor 
does  not  redeem.  The  conclusion  we  thus 
reach  gives  full  force  and  effect  to  all  parta 
nf  the  redemption  law,  and  all  parts  of 
the  law  for  the  appointment  of  receivers, 
disclosing  no  conflict  whatever  between 
the  two  statutes.  We  are  also,  we  think, 
aside  from  the  statute,  Justified  in  this 
conclusion  by  well-settled  and  often-ad- 
judicated principles  of  equity.  In  this 
case  the  trial  court  instructed  the  receiver 
not  to  disturb  the  debtors  in  their  occu- 
pancy of  the  residence  and  appurtenant 
outbuildings,  and  such  of  the  adjacent 
lauds,  not  exceeding  forty  acres,  as  appel- 
lants desired  to  cultivate  themselves,  by 
their  own  labor,  and  of  which  they  were 
then  in  possession  as  residents.  We  do 
not  wish  to  be  understood  as  indicating 
that  the  amount  of  land  thus  set  off  to 
appellants  should  be  talcen  as  a  measure 
of  the  rights  of  debtors  In  such  cases.  In 
this  case  there  was  controversy  as  to  the 
quantity  of  land  actually  occupied  by  ap- 
pellants, and  the  order  made  may  be  as- 
sumed to  be  an  adjudication  of  their  act- 
ual personal  holding.  While  we  wish  it 
expressly  understood  that  we  do  not  de- 
cide that  thecourts  may  designate  any  def- 
inite quantity  of  land  as  proper  in  ail 
such  cases  to  be  set  off  to  the  debtors,  we 
thinl{  that  on  the  facts  shown  in  this  case 
the  court  seems  to  have  dealt  fairly  with 
appellants. 

In  conclusion  we  will  add  that,  to  give 
to  the  redemption  law  the  force  and  inter- 
pretation contended  for  by  appellants  will 
make  it  not  simply  a  redemption  law,  but 
an  exemption  law.  We  do  not  think  the 
legislature  ever  intended  it  to  have  this 
effect.  The  constitution  of  the  state  pro- 
vides for  the  enactment  of  "wholesome" 
exemption  laws.  Acting  upon  this  humane 
provision  of  the  constitution,  the  legisla- 
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ture  baa  provided  that  the  debtor  may 
have,  in  proper  cases,  property  to  the 
valae  of  #600  exempt  from  lery  and  sale 
on  execution.  The  amonnt  to  be  allowed 
to  the  debtor  as  exempt  from  execntion  Ib 
left  8oli>ly  to  the  diRcretion  ot  the  legisla- 
ture. The  conrta  can  neither  add  to  nor 
take  from  theamount  thusfixed.  We  can- 
not tbinic  the  redemption  law  waa  in- 
tended to  operate  as  giving  an  additional 
exemption.  We  havenotblng  In  this  state 
corresponding  to  the  homestead  law  of 
Iowa  and  of  some  other  states,  and  we  do 
not  think  cases  arising  under  such  laws 
can  materially  aid  In  throwing  light  on 
this  subject.  Homestead  rights,  as  se- 
cured by  tbese  statutes,  being  in  the  nat- 
ure of  absolute  exemptions,  there  would 
be  good  reason  for  holding  that  a  receiver 
could  not  be  appointed  to  interfere  with 
their  ebjoyment ;  and  this,  while  not  de 
cided  by  the  supreme  court  of  Iowa,  baa 
been  several  times  suggested  by  them. 
C'allanan  v  Shaw,  19  Iowa,  183;  My  ton 
V.  Davenport,  51  Iowa,  685,  2  N.  W.  Rep. 
402;  and  Paine  v.  McElroy,  73  Iowa,  81, 
34  N.  W.  Hep.  115.  There  is  nothing,  how- 
ever, in  tbese  cases  In  conflict  with  the 
condnaion  we  bave  reached  in  this  case 
If  we  were  to  give  to  the  redemption  law 
the  effect  contended  for  by  appellant,  it 
would  be  equivalent  to  giving  to  appel- 
lant an  additional  exemption  of  91,800  to 
92,000.  Wv  think  the  circuit  court  did  not 
err,  and  its  judgment  ia  affirmed,  with 
costs. 

Eluott,  J.,  (disaenting.)  I  cannot  as- 
sent to  the  concluMion  that  where  mort- 
gaged property  is  not  of  value  suftlclent 
to  satisfy  the  judgment  embodied  in  a  de- 
cree of  foreclosure  the  moi-tgagee  may,  up- 
on showing  that  fact,  have  a  receiver  ap- 
pointed to  collect  the  rent  during  the  year 
allowed  for  redemption;  for  I  think  that 
the  mere  fact  that  the  mortgaged  proper- 
ty is  not  of  value  sufficient  to  satisfy  the 
judgment  does  not  authorize  the  appoint- 
ment of  a  receiver.  I  do  not  doubt  that 
there  may  be  casea  where  a  receiver  can  be 
appointed,  but  I  do  believe  that  to  justify 
the  exercise  of  the  extraordinary  power 
of  seizing  property  by  the  appointment  of 
a  receiver  something  more  than  the  bare 
Inadequacy  of  the  mortgagee's  security 
most  b«  shown.  I  believe  that  the  conclu- 
alon  that  the  owner  may  be  turned  out  of 
poaaession  and  a  receiver  put  in  solely  and 
simply  because  the  mortgaged  property  is 
of  not  sufficient  value  to  pay  the  judg- 
ment, Involves'tbe  deatrnction  ofourbu- 
mane  and  beneficial  redemption  law.  Our 
system  of  redemption  from  Judicial  sales  ia 
the  creature  of  statute;  and  to  ascertain 
the  rigbta  ot  tbose  who  buy  at  such  salee, 
as  well  as  the  rights  of  those  whose  prop- 
erty is  sold,  the  conrta  must  take  the  law 
as  It  Is  written.  Omissions  cannot  be  sup- 
plied by  adding  provisions,  nor  can  the 
conrta  take  from  the  statute  any  material 
provision.  The  law  as  it  came  from  the 
leglsiatnre  Is  to  be  Interpret*^  and  en- 
forced by  the  jndlclary,  but  it  cannot  be 
changed.  It  is,  to  be  sure,  entirely  proper 
to  construe  the  statute  in  the  light  of  the 
principles  of  jarisprudence,  but  the  posi- 
tive written  law  cannot  be  borne  down 


by  any  general  rule  of  tb6  unwritten  law. 
As  the  redemption  system  is  statutory, 
and  is  radically  different  from  any  known 
to  the  unwritten  law,  either  as  adminis- 
tered by  courts  of  chancery  or  by  the  com- 
mon-law tribunals,  no-  great  light  ia 
thrown  upon  the  subject  of  redemption 
from  judicial  sales  by  the  decisions  of  such 
courts  upon  general  prlnuiples  of  equity  or 
law.  Our  statute-books  show  that 
changes  have  been  made  from  time  to 
time  in  the  system  ot  redemption  from  ju- 
dicial sales.  Each  and  every  change  has 
been  in  the  direction  of  liberalizing  the 
debtor's  right  to  redeem.  Assuming,  as 
it  seems  just  to  do,  that  our  system  is 
statutory;  that  the  changes  made  indi- 
cate the  legislative  purpose  to  augment, 
and  not  diminish,  the  right  of  the  debtor, 
— the  conclusion  must  be  that  a  provision 
giving  the  debtor  possession  tor  the  re- 
demption year  means  possession  in  all  the 
term  implies.  It  means  that  the  debtor 
Bbatl  enjoy  all  the  incidents  of  an  owner^ 
and  enjoy  them  uumolested  and  undis- 
turbed by  a  receiver,  or  by  any  one  else. 
It  is  Impossible  to  restrict  the  meaning  ot 
the  word  possession  to  a  mere  pedia  poa- 
aeaaio,  without  doing  violence  to  plain 
and  settled  rules.  In  language  as  plain 
and  explicit  as  ever  was  employed,  it  is 
declared  that  the  debtor  shall  have  pos- 
session for  one  year  after  the  sale.  These 
are  the  words  of  the  statute:  "The  own- 
er of  the  real  estate,  or  Interent  therein, 
sold  as  aforesaid,  shall  be  entitled  to  the 
possession  of  the  same  for  one  year  from 
the  date  of  sale. "  There  is  nothing  for  the 
courts  to  do  save  give  effect  tu  the  words 
of  the  law,  for  there  is  neither  ambiguity 
nor  obscurity.  The  Import  of  the  words 
is  unmistakable,  and  the  purpose  of  the 
legislature  evident.  What  was  meant, 
and  what  is  said,  is  thut  the  owner 
shall  have  possession  for  one  year;  and,  if 
tills  be  true,  it  Is  absolutely  impossible 
that  possession  can  be  wrested  from  him 
by  a  receiver.  Githertbe  owner  Is  entitled 
to  possession  as.  owner,  or  he  is  not  en- 
titled to  possession  at  all.  If  he  is  entitled 
'to  possession  as  owner,  all  the  incidents 
of  that  possession  attach.  That  be  is  en- 
titled to  possession  as  owner  Is  clear,  for 
in  no  other  possible  capacity  can  he  retain 
possession;  bence  be  has  all  the  Incidents 
of  an  owner  in  pussesedon  of  land.  If  he 
does  possess  all  such  incidents,  then  it  is 
clear  that  neither  b.vthe  appointment  ot 
a  receiver  nor  in  any  other  mode  can  he  be 
stripped  ot  them.  Owning  all  the  Inci- 
dents, he  cannot  be  made  to  account  for 
rents  and  proflts,  inasmuch  as  no  owner 
can  be  compelled  to  do  this  where  the  law 
does  not  exact  it.  Under  former  statutes 
the  owner  was  bound  to  account  lor  rents 
and  proflts;  under  the  present  he  is  not. 
As  he  is  not  bound  to  account,  there  is  no 
reason  for  appointing  a  receiver  to  take 
what  the  owner  is  entitled  to  receive. 
Whether,  at  the  end  of  the  redemption 
year,  accumulated  rents  may  be  subjected 
to  the  payment  of  the  unsatisfied  part  of 
a  judgment  or  decree  is  not  the  question 
in  this  case.  The  question  here  is,  can  the 
owner  be  put  out  of  possession,  and  a  re- 
ceiver put  in?  Until  the  redemption  year 
expires,  no  rent  is  or  can  be  due  from  th« 
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ownnr,  and  there  ia  nothing  for  a  receiver 
to  collect.  It  cometi  at  last  tn  thia :  8hall 
the  statute,  which  explicitly  gives  the 
owner  posBession,  be  narrowed  to  mean 
that  he  shall  have  possession  only  where 
a  court  does  not- see  fit  to  appoint  a  re- 
ceiver at  the  suit  of  a  mortgaKee,  who  al- 
leges that  the  real  estate  la  not  of  safTi- 
clent  value  to  satisfy  the  decree?  The 
right  of  a  mortgagor  is  a  substantial  right 
and  a  contract  right.  This  is  the  law,  as 
long  since  declared  by  the  supreme  court 
of  the  United  StatPS.  Brine  v.  Insurance 
Co.,96U.  S.627;  Bronson  v.  Kinzie.l  How. 
311.  Affirming  this  rule,  and  yielding  to  its 
force.  It  was  decided  In  the  case  of  Union 
Mut.  Life  Ins.  Co.  v.  Union  Mills  Plaster  Co., 
37  Fed.  Rep.  286.  that  a  receiver  could  not 
be  appointed  where  the  statute  gives  the 
mortgagor  the  right  to  possession.  In 
Teal  V.  Walker,  111  U.  8.  242,  4  Sup.  Ct. 
Kep.  42U,  It  was  held  that  where  there  is  a 
right  of  possession  in  the  mortgngor  it 
absolutely  establishes  the  rule  that  he  la 
entitled  to  rents  and  profits.  This  gener- 
al doctrine  was,  to  some  extent  at  least, 
sanctioned  in  Favorite  v.  Deardortf,  84 
Ind.  S.'iS.  It  is  entirely  safe,  therefore,  to 
affirm  that  the  Ifgiulature  meant  to  create 
a  substantive  property  right.  That  its 
Intention  was  clearly  and  appropriately 
expressed  there  can  be  no  doubt.  As  a 
substantive  rightwas  vested  in  the  owner 
by  express  statute,  it  can  neither  be  di> 
verted  nor  impaired. 

Assuming,  upon  the  strength  of  the  ar- 
guments and  authorities  adduced,  that  a 
substantive  right  wasVested  In  theowner, 
it,mu8t  follow  that  the  legislature  had  a 
definite  object  in  view  in  vesting  the  right. 
If  thnt  object  can  be  ascertained,  the 
courts  must  exert  their  power  to  accom- 
plish it.  A  right  created  as  that  of  the 
owner  is  created  cannot  be  made  a  barren 
one  by  judicial  decisions,  since  that  would 
defeat  the  object  the  legislature  intended 
to  arcomplish.  The  right  created  by  the 
statute  is  not  a  mere  nominal  one;  it  is, 
on  the  contrary,  a  substantial  and  a  fruit- 
ful right.  It  was  created  to  prevent  the 
debtor  from  being  put  out  of  possession 
during  the  year  for  redemption,  and  to  en- 
able him  to  enjoy  all  the  fruits  arising 
from  the  right  uf  an  owner  in  possession. 
Two  leading  purposes  at  least  were  in- 
tended to  be  given  effe<"t:  First,  that  the 
creditor  should  be  compelled  to  bid  the 
full  value  of  the  mortgaged  property,  and 
not  fall  upon  other  property  of  the  debtor 
to  satisfy  the  unpaid  part  of  the  judgment. 
(Hora  V.  BanK,  25  N.  E.  Kep.  558,  tliis 
term :  Hervey  v.  Krost,  116  Ind.  269,  19  N. 
E.  Rep.  125;)  Hecond,  to  assist  the  debtor 
in  raising  means  to  effect  a  redemption, 
(Eryson  v.  McCreary,  102  Ind.  1,  1  N.  E. 
Be]>.  55.)  But  whatever  maybe  the  Inci» 
dental  purpose  of  the  act,  this  much  is  cer- 
tain :  The  legislature  has  in  strung  and 
clear  words  declared  that  the  owner  shall 
have  possession  for  oneyearafter  tbe  sale, 
and  this  declaration  was  made  in  a  stat- 
ute directed  to  and  concentrated  upon  the 
special  subject  of  redemption  from  judi- 
cial sales.  The  provision  in  our  statute 
placing  the  right  of  possession  in  the  owner 
wns  enacted  after  many  experiments  had 
been  tried  and  many  decisions  rendered;  so 


that  it  ia  to  be  regarded  as  tbe  result  of 
careful  deliberation,  and  as  the  final  legis- 
lative conclusion.  Tbe  change  made  by 
the  act  of  1881  takes  the  ground  away  from 
some  of  tbe  decisions,  and  indicates,  as 
has  been  shown,  a  purpose  to  liberalise 
and  broaden  the  rights  of  the  owners. 
Even  prior  to  thechange  wrought  by  that 
act  there  was  conflict  upon  the  question  of 
a  right  to  a  receiver,  and  certainly  tbe 
present  statute  has  augmented  the  own- 
er's light.  Redemption  statutes  are  to  be 
liberally  construed  in  favor  of  the  debtor. 
Davis  V.  Rupe,  114  Ind.  588,  17  N.  E.  Rep. 
163  Tbe  statute  of  1881  cannot  be  given 
a  liberal  construction,  and  it  stiil  be  held 
that  the  posseHSlon  of  the  owner  may  l>e 
made  to  yield  to  that  of  a  receiver.  To 
appoint  a  receiver  would  bf,  as  said  in 
Sheeks  v.  Klotz.84Ind.471,"in  violation  of 
the  spirit  and  letter  of  the  statute  provid- 
ing for  a  redemption. "  Other  courts  have 
asserted  or  indlcate<l  a  doctrine  which  is 
here  of  great  force,  inasmuch  an  they  have 
said  that  to  appoint  a  receiver  is  to  give 
the  creditor  property  the  law  does  not  en- 
title him  to  obtain.  Uoge  v.  Hollister,  8 
Baxt.  633;  Callanan  y.  Shaw,  19  Iowa. 
183;  Myton  v.  Davenport,  51  Iowa,  685.  2 
N.  W  Rep.  402;  Goodhue  v.  Daniels,  64 
Iowa,  19,  6  N.  W  Rep.  129;  Paine  v.  McEl- 
roy.  73  Iowa.  81,  34  N.  W.  Rep.  615.  If  the 
creditor  is  allowed  to  seize  the  rents 
through  the  medium  of  a  receiver,  be  ob- 
tains whatthe  law  intends  theowner  shall 
receive  and  enjoy.  If  tbe  rental  value  of 
land  should  be  outf50  per  annum, it  seems 
quite  clear  that  itcould  not  be  taken  from 
the  owner,  and  tbe  principle  must  be  the 
same  although  the  rental  value  may 
chance  to  be  a  great  deal  more.  If  the 
land  should  comprise  one  acre  only,  that 
one  acre  could  not  be  wrested  from  tbe 
owner's  possession ;  and  the  principle  must 
be  the  same  whether  there  are  many  acres 
or  no  more  than  one.  If  the  question 
stood  on  the  redemption  statute  alone.  It 
would  be  entirely  free  from  difficulty,  and 
clear  of  doubt.  The  doctrine  maintained 
by  me  does  not  give  the  redemption  stat- 
ute the  effect  of  an  exemption  law.  for  it 
concedes  that,  if  the  rents  at  the  expira- 
tion of  a  yearexceed  thearaount  of  tbe  ex- 
emption, they  may  be  reached  by  legal  pro- 
cess; but  It  does  affirm  thnt  the  rent  can- 
not be  collected  by  a  receiver  during  the 
year.  At  the  end  of  the  year,  in  cases, 
where  there  Is  no  redemption,  the  accu- 
mulated rents  may  be  reached  by  a  cred- 
itor, not  bei:auBe  they  are  rents,  but  be- 
cause the  amountover  and  above  the  sum 
allowed  the  dnbtor  by  the  exemption  law 
is  property  subject  to  execution.  In  ray 
view,  there  is  and  can  be  nothing  due  or 
owing  from  the  owner  until  after  the  year 
for  redemption  has  expired ;  but  if  at  the 
end  of  the  year  there  is  money  or  prop- 
erty, although  derived  from  tbe  mortgaged 
land  subject  to  execution,  the  creditor  may 
reach  it  in  the  appropriate  proceeding. 
The  only  possible  doubt  that  can  arise 
grows  outof  a  provision  found  in  the  stat- 
ute which  enumerates  the  cases  in  which  a 
receiver  may  be  appointed,  but  this  doubt 
vanishes  upon  analysis  and  Investigation. 
The  general  statute  regarding  receivers 
cannot  diaplant  or  overthrow  the  plain 
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aud  nnequlTocal  provlelonsof  the  redemp- 
tion statutft.  For  this  conclusion  these 
reauons  may  be  aBslgned:  hirst.  The 
Btatute  ittipecting  receivers  Is  a  general 
one,  affecting  matters  of  i)rocednre;  while 
the  redemption  statute  is  a  Bpeclal  one. 
creating  an  essential  property  right;  and 
the  law  Is  that  the  provisions  of  a  special 
statute  will  prevail  over  those  of  a  general 
statute.  Secnnii.  The  provisions  of  the 
statute  respecting  receivers  may  he  har- 
monized with  the  redemption  law  without 
doing  violence  to  Its  language.  Third.  If 
the  two  statutes  cannot  lie  harmonized, 
the  redemption  law  is  the  later,  and  must 
prevail.  The  first  of  these  reasons  needs 
no  elaboration  ;  the  second  and  third  will 
be  brleflj-  considered.  Thestatute  respect- 
ing receivers  designates  the  cases  In  which 
a  recelverniay  beappolnted.andoneof  the 
enumerated  cases  is  designated  In  these 
words:  "To  protect  and  preserve  during 
the  time  allowed  for  redemption  any  real 
estate  or  Interest  therein  sold  on  execution 
or  order  of  sale,  and  to  secure  to  the  per- 
son entitled  thereto  the  rents  and  profits 
thereof. "  Rev.  St.  §  1222.  It  is  quite  clear 
that  the  first  clause  of  the  sentence  em- 
braces cases  where  some  tortious  act  Is 
threatened  or  done  which  may  cause  'In- 
Jury  to  the  property,  or  which  may  put  It 
Id  danger.  By  no  possible  construction 
can  that  clause  be  so  extended  as  to  em- 
brace a  case  where  the  owner  simply  re- 
tains possession,  and  is  guilty  of  no 
wrong, for  its  language  Is  too  plain  to  ad- 
mit of  doubt.  It  Is  obvious,  therefore, 
t|iat  If  the  redemption  statute  must  go 
down  atalllt  mustgodown  becanse  of  the 
last  clause  of  the  provision,  which  reads: 
"And  to  secure  to  the  person  entltl'<d 
thereto  therentsand  profits  thereof. "  But 
that  clause  does  not  create  a  new  class  of 
cases,  or  refer  to  a  class  of  cases  different 
from  those  desienated  In  the  first  clause 
of  thesentence.  Theraeaning  Isthatwbern 
there  1b  a  tortious  act  likely  to  Injure  or 
endanger  the  property  a  receiver  may  be 
appointed  to  take  possession,  collect  the 
rents,  and  ultimately  pay  them  to  the 
party  "entitled  thereto."  Even  if  it  be 
true  that  a  broader  meaning  can  be  given 
to  the  slngfe  clause,  still  it  does  not  follow 
that  a  receiver  may  be  appointed  and  pos- 
session be  taken  from  an  owner  who  does 
no  tortious  act,  bntslmply  remains  In  pos- 
session of  the  land.  This  must  be  true,  be- 
cause It  is  settled  thnttbeowneris entitled 
to  all  rents  and  profits  during  the  redemp- 
tion year.  Sheeks  v.Klotz.  supra;  Ridge- 
way  V.  Bank,  78  Ind.  119;  Adams  v.  Olid- 
den.  Ill  Ind.  52K,  13  N  E.  Rep.  46;  Taylor 
V.  Morgan,  95  Ind.  456.  And  It  the  owner 
is  entitled  to  the  rent  the  mortgagee  can- 
not bo  the  person  "entitled  thereto,  "with- 
in the  meanlngof  thestatute.  But, conced- 
ing that  the  mortgagee  may  ultimately 
rencb  the  rents,  he  cannot  do  BO  until  the 
year  has  expired,  and  it  becomes  certainly 
known  that  there  will  be  no  redemption; 
for  It  Is  elementary  law  that  where  there 
is  an  express  contract  to  pay  rent  none 
can  be  recovered  until  the  expiration  of 
the  term,  unless  It  is  otherwise  stipulated 
in  the  contract.  The  utmost  that  can  bu 
v.27N.E.no.l— 10 


conceded  Is  that  at  the  end  of  a  year  the 
mortgagee  may  reach  the  rent;  but  this 
concession  will  not  authorize  the  conclu- 
sion that  H  receiver  may  be  appointed  at 
the  beginning  of  the  year  in  a  case  where 
the  owner  simply  retains  poHSPH.slon, 
neither  threatening  to  do  a  tortious  act 
nor  doing  one.  The  rule  is  well  settled 
that,  until  a  mortgage  debt  is  due.  a  re- 
ceiver will  not  be  appointed,  unless  some 
wrong  is  shown  endangering  the  security; 
and  certainly  an  owner  in  possession  does 
not  owe  rent  uDtll  the  end  of  the  redemp- 
tion year.  But  some  of  the  coocessions 
suggested  are  very  much  broader  than  a 
mortgagee  is  entitled  to  have  made,  for  It 
Is  only  where  there  is  some  tortious  act 
that  anownercan  beturned  out  of  posses- 
Blun,  and  a  receiver  put  in.  It  is  a  mistake 
to  suppose  that  there  are  no  cases  except 
those  in  which  trespass  or  waste  1b  com- 
mitted to  which  the  provision  quoted 
from  the  statute  respecting  receivers  can 
apply.  There  are  such  cases;  as,  for  in- 
stance, where  the  owner  leases  the  prop- 
erty for  a  purpose  that  endangers  its  safe- 
ty, or  so  uses  It  himself  as  to  put  it  In  peril. 
There  are  other  cases  where  the  statute 
will  apply;  as,  for  instance,  where  the 
owner  soffcrs  the  property  to  be  sold  for 
asBessments  or  taxes.  Cases  of  wasteand 
trespass,  as  well  as  cases  of  tlie  character 
indicated  by  our  Illustrations,  were  the 
cases  contemplated  by  the  legislature;  for 
It  is  neither  Just  nor  consistent  with  the 
rules  of  construction  to  hold  that  it  was 
the  legislative  intention  to  break  down 
the  strong,  explicit,  and  particular  provis- 
ion enacted  in  favor  of  the  owner.  Both 
acts  can  be  given  effect  upon  the  theory 
outlined  in  the  preceding  pages,  and  hence 
both  can  be  upheld.  It  is  unnecessary  to 
dwell  upon  the  third  reason  stated  in  sup- 
port rtl  the  conclusion  that  a  receiver  can- 
not be  appointed  In  such  a  case  as  this. 
The  redemption  act  is  the  later  act,  and, 
although  the  two  acts  were  passed  at  the 
Bame  session,  it  must  prevail  if  there  is  an 
Irreconcilable  conflict.  It  the  provision  of 
the  redemption  act  giving  the  owner  pos- 
session must  fail,  it  will  be  for  the  sole  rea- 
son that  a  single  clause  of  tt  single  subdi- 
vision of  a  single  section  Is  strong  enough 
to  warrant  the  conclusion,  that  a  mort- 
gagee may  secure  a  receiver  in  a  case  where 
the  owner,'  free  from  fraud  or  positive 
wrong,  simply  remains  in  possession,  as 
the  statute  says  he  may  do.  If  a  rpceiver 
can  be  appointed  lu  the  case  of  a  sale  on  a 
decree  one  can  he  appointed  In  the  case  of 
a  sale  on  execution,  for  the  statute  Joins 
the  two  things  together,  so  that  they  can- 
not be  severed  without  legislation.  These 
are  Itswonls:  "Real  estate  sold  on  exe- 
cution or  order  of  sale."  No  distinction 
is  made  by  the  legislature  between  sales 
on  executions  and  sales  on  decrees  of  fore- 
closure, and  the  courts  have  no  power  to 
make  any.  The  doctrine  of  the  principal 
opinion,  carried  to  its  logical  reHults,  will 
completely  overthrow  the  redemption 
statute. 

Mn.i.KR.  J.,  concurs  in    the  foregoing 
opinion. 
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Wbatkk  t.  Shipley  et  al. 

(.Supreme  Court  of  IncUana.    March  81, 1891.) 

Specific  Fbbformajice— Pabol  tiBAsz—VLEADJsa 

— EVIDBSOB. 

1.  In  a  suit  to  esjoln  defendant  from  inter- 
fering with  certain  land,  plaintiffs  alleged  that 
the;  made  an  agreement  for  the  lease  of  three 
contiguous  tracts  of  land  for  ten  years,  and  went 
over  and  located  the  boundaries  with  their  lessor, 
and  designated  one  tract,  from  which  they  should 
take  clay  for  tile-making;  that  thereafter  the 
parties  attempted  to  reduce  the  contract  to  writ- 
ing, in  which  the  latter  tract  was  described  as 
** a  lliree -cornered  piece  inthe  north-east  comer  of 
the  last-described  land,  »  •  •  keeping  south 
line  parallel  with  oongressional  snryey.  •  •  »■ 
FlaintifTs  took  possession,  erected  tile-mills, 
fenced  the  three-cornered  piece,  and  contiued  to 
manufacture  tile  therefrom  for  four  years,  with 
the  assent  and  knowledge  of  their  lessor  and  de- 
fendant, who  was  the  lessor's  'grantee.  Held, 
that  the  complaint  showed  a  parol  contract  for 
lease  of  land,  oi  which  there  had  been  a  part 
performance  sufBcient  to  take  it  out  of  the  stat 
ute  of  frauds,  and  that  the  complaint  was  not  de- 
murrable because  of  the  uncertainty  of  descrip 
tion  in  the  written  contract. 

2.  CTpon  the  trial  a  paper  purporting  to  be  a 
copy  of  the  lease  was,  under  defendant's  objec- 
tion, read  without  showing  the  loss  of  the  orig- 
inal. It  appeared  that  only  one  copy  was  orig- 
inally executed,  and  the  paorties  drew  off  a  new 
copy,  signed  it,  and  delirered  same  to  plaintiff. 
Seid,  that  the  cop^  was  properly  introduced  in 
evidence  as  an  original  paper. 

8.  The  statements  made  by  the  parties  to  the 
lease  to  each  other  prior  to  the  execution  of  the 
written  lease  were  material  to  support  the  alle- 
gation in  the  complaint  as  to  the  verbal  agree- 
ment respecting  the  lease  of  the  land. 

4.  On  the  trial  evidence  was  admitted  show- 
ing that  there  was  no  day  in  the  neighborhood 
other  than  on  the  three-cornered  piece  suitable 
for  tile-making.  Held,  that  the  testimony  was 
material  in  showing  the  condition  in  which 
plaintiffs  were  left  by  defendant's  interference, 
and  bearing  on  the  question  of  damage  recovera- 
ble by  them. 

Appral  from  circuit  court.  Tippecanoe 
county ;  D.  P.  Vinton,  Judge. 

Jay  H.  Adfitus  and  CaBroth  &  Stuart, 
for  appellant.  Wallace  A  Biiird,  for  ap- 
pelleeB. 

M11.LKR,  J.  The  appellees  coniineiicecl 
tills  action  to  enjoin  the  appellant,  Elmore 
Weaver,  and  one  Bahlah  W.  Weaver,  from 
interfering  with  certain  premiBeH  which  it 
waB  alleged  the  appellees  and  one  Under- 
bill bad  leased  from  Raid  Bablah  W.  Weav- 
er. The  defendants  answered  by  a  general 
denial.  There  was  a  trial  by  the  court,  and 
finding  against  tbe  appellant,  Elmore 
Weaver,  and  judgment  rendered  againitt 
biiu  enjoining  him  from  interfering  with 
the  leased  premises,  and  for  f  100  damages, 
and  in  favor  of  Bahlah  W.  Weaver  for  his 
costs.  Tbe  appellant,  Elmore  Weaver, 
assigns  error  as  follows:  (1)  Because  tbe 
court  erred  in  overruling  bis  separate  de- 
murrer to  tbe  amended  complaint ;  (2)  be- 
cause the  court  erred  in  its  conclusions  of 
law,  and  each  of  them;  (8)  because  the 
court  erred  in  overruling  his  written  mo- 
tion for  a  new  trial ;  (4J  because  the  court 
erred  In  overruling  his  motion  to  modify 
the  judgment;  (5)  because  the  court  erred 
in  overruling  bis. motion  In  arrest  of  judg- 
ment; (6)  because  the  amended  complaint 
does  not  state  farts sutticlent  toconstltute 
a  cause  of  action  against  him. 
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Tbe  material  allegations  of  tbe  com- 
plaint, omitting  descriptions  and  formal 
parts,  are  that  on  thelstduyuf  March, 
188!).  tbe  plaintiffs  and  defendant  Underbill 
were  desirous  of  procuring  ground  upon 
which  to  erect  a  tile-mill  for  tbe  manufact- 
ure of  tile,  and  from  which  to  obtain  clay 
to  be  used  In  such  manufacture;  that  on 
that  day  they  applied  to  tbe  defendant 
Bahlah  W.  Weaver,  who  was  the  owner  of 
the  real  estate,  to  lease  the  same  for  thH.t 
purpose:  that  on  said  day  the  plaintiffs 
and  Underbill,  and  the  defendant  Bahlah 
W.  Weaver,  entered  into  an  agreement, 
whereby  said  Bablab  agreed  to  and  did 
lease  to  them  for  the  term  of  10  years,  for 
the  purposes  aforesaid,  three  several  tracts 
uf  real  estate  lying  adjoining  and  contigu- 
ous to  each  other,  for  which  they  were  to 
pay  him  as  rent  $76  per  year.  In  tile,  at  the 
market  price;  that,  at  and  prior  to  the 
making  of  said  lease,  the  plaintiffs  and 
said  Weaver  went  upon  and  over  tbe  three 
tracts  of  land  so  leased,  and  mutually 
pointed  out  and  agreed  upon  the  location 
of  tbe  same;  that  it  was  agreed  as  a  part 
of  the  contract  that  the  plaintiffs  were  to 
have  all  the  clay  suitable  for  tile  upon  the 
three-cornered  tract  which  they  might  use 
during  the  terms  of  the  lease,  and,  if  they 
needed  it,  all  the  clay  on  all  the  tracts  of 
land,  but  they  were  to  use  and  occupy  no 
more  of  tbe  land  or  clay  than  they  needed 
for  use  during  tbe  term  of  the  lease;  that 
after  they  bad  agreed  upon  the  terms  of 
said  lease  and  had  pointed  out  and 
agreed  upon  and  located  by  actual  view 
the  three  tracts  of  land,  tbey  attempted  to 
reduce  said  contract  of  lease  to  writing, 
and  attempted  to  describe  therein  the  said 
land  leased  to  them,  and  that  they  did  sign 
and  execute  a  written  agreement  of  lease 
in  which  tbe>  attempted  to  desQribe,  ami 
thought  they  had  sufficiently  described, 
eacb  of  the  tracts  of  land  so  pointed  out, 
located,  agreed  upon,  and  leased  as  afore- 
said, which  written  contract  is  in  the 
words  and  figures  following,  to-wit: 
"March  the  first,  1883.  Articles  of  agree 
ment  made  and  entered  Into  between  B. 
W.  Weaver  and  James  Shipley,  Allen 
Shipley,  and  William  Underbill,  to- wit: 
B.  W.  Weaver  agrees  to  rent  to  the  par- 
ties of  tbe  second  part  ground  to  set  a 
tile-mill  and  shedding  and  kiln,  not  to 
exceed  (4)  acres  of  ground,  it  being  in 
the  north-west  corner  of  the  north-east 
quarter  of  the  south-east  quarter  of  sec- 
tion (27,)  town  (24.)  range  (8)  west;  also 
a  strip  of  land  ten  feet  wide,  on  the  west 
side  of  tbe  east  line  running  north  and 
south,  for  the  purpose  of  making  tile,  it 
being  east  side  of  the  north- went  quarter 
of  the  south-east  quarter  section  (27,) 
town  (24.)  range  (3)  west;  also  a  three- 
cornered  piece  In  tbe  north-east  corner  of 
the  last-described  land;  and  to  have  all 
the  clay  they  want  for  tile  in  the  three- 
cornered  piece,  keeping  south  line  parallel 
with  tbecongresslooal  survey  of  the  land ; 
and  also  one  house  and  stable  and  garden 
and  snioke-bouse,  the  last-described  prop- 
erty in  the  south-westcorner  of  the  south- 
east quarter  section  (27,1  town  (24,1  ranice 
(3)  west.  This  lease  is  to  run  ten  years 
from  date.  Tbe  parties  of  tbesecond  part 
agree  to  pay  the  party  of  the  first  part 
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seventy-flve  dollars  annually  In  tile,  at 
the  market  price  of  sach  tile  at  the  kiln  as 
the  party  of  the  first  part  may  chuuse. 
If  the  parties  of  the  second  part,  failing  to 
pay  the  amount,  forfeit  alt  rights  to  the 
above-named  premises,  and  the  parties  of 
the  second  part  want  a  way  out  to  the ' 
east  road  of  the  woods  pasture,  they  must 
hang  a  good  and  substantial  gate,  and 
keep  the  same  shut.  B.  W.  Weaver. 
James  Hhiplbt.  Allrn  J.  Shipl'ey.  Wm. 
UNnERHiLL.. "  That  immediately  after  the 
making  of  said  contract,  and  the  execu- 
tion of  said  lease,  and  in  pursuance  there- 
of, they  entered  apon  and  took  possession 
of  all  said  real  estate  pointed  out,  and  re- 
lying upon  said  contract,  and  their  abili- 
ty to  bold  all  of  said  lands  for  the  term 
agreed  npon,  they,  with  the  knowledge 
and  consent  of  said  Weaver,  proceeded  to 
and  did  erect  various  buildings  of  a  per- 
manent nature,  particularly  described, 
and  also  constructed  a  barb- wire  fence 
around  the  tract,  costing  in  the  aggregate 
In  the  neighborhood  of  $2,700;  that  after 
the  erection  of  said  mill  and  other  bnlld- 
Ings,  and  during  the  year  18S3,  the  plalii- 
titis  began  to  make,  and  ever  since  have 
made  and  sold,  large  quantities  of  tile, 
and  with  the  knowledge  and  consent  of 
said  Bablah  W.  Weaver  they  entered  up- 
on the  three-cornered  tract,  and  have  ever 
since  continued  to  take  clay  therefrom, 
and  use  the  same  in  the  construction  of 
tile,  with  the  knowledge  and  cousent  of 
Bablah  W.  Weaver  and  Elmore  Weaveiy; 
that  they  have  only  removed  the  clay 
from  a  half  acre  of  said  three-cornered 
piece;  that  last  fallBahlab  W.for  the  first 
time  Intimated  that  the  plaintiffs  had  no 
right  to  remove  clay  from  the  so-called 
tbreeKsomered  piece  of  land,  but  they  con- 
tinued without  molestation  to  remove 
clay  therefrom  nntU  the  close  of  the  tile 
season;  that  Elmore  Weaver  claims  to 
have  purchased,  in  February,  1887,  from 
Bahlah  W..  twenty  acres  of  land, covering 
and  including  the  so-called  three-cornered 
tract  of  land,  and  since  that  time  he  and 
the  defendant  'Bahlah  have  forbidden  the 
plaintiffs  from  removing  clay  therefrom; 
that  Underhill  has  sold  and  assigned  his 
Interest  in  the  contract  and  lease  to  the 
plaintiffs;  that  Elmore  Weaver,  who  is 
the  son  of  Bahlah  W.,  had  full  knowl- 
edge of  tha  making  of  the  contract  and 
lease  at  the  time  of  the  execution  thereof, 
and  of  the  exact  location  of  said  three- 
cornered  tract,  and  knew  where  the  same 
was  located  and  agreed  upon  by  the'par- 
tles,  and  had  full  knowledge  of  the  im- 
provements, and  that  they  had  made  the 
same  on  the  faith  of  said  contract  and 
lease,  and  full  knowledge  of  the  fact  that 
It  was  absolutely  necessary  for  them  to 
bave  this  tract  in  order  to  carry  on  their 
tile  business,  at  the  time  he  purchased  the 
land;  that  tlie  plaintiffs  had  no  other  place 
from  which  to  obtain  clay  for  their  tlle- 
miU,  and  that  they  cannot  In  that  neigh- 
borhood procure  any  other  place  from 
which  to  obtain  the  same. and  that  unless 
they  can  obtain  said  clay  their  contract  of 
lease  will  become  wholly  valueless,  and 
their  tlle-mlll  and  Improvements  will  be 
wholly  lost;  that  their  lease  has  sis  years 
to  run,  and  there  Is  an  abundance  of  clay 


in  the  three-cornered  piece  to  last  during 
the  time  it  has  to  i-uu ;  that  the  defend- 
ant Elmore  Weaver  forbade  the  plaintiffs 
from  entering  on  said  three-cornered  piece 
of  land,  or  removing  clay  therefrom,  and 
tore  down  the  gate  and  bridge-way 
which  the  plaintiffs hndconstrnctedfortbe 
purpose  of  driving  to  said  tract  of  land, 
and  set  fire  to  the  bridge;  and  that  be 
now  threatens  that  he  will,  by  force  and 
violence,  keep  the  plaintiffs  a  way  from  said 
tract,  and  from  removing  clay  therefrom ; 
and  that  the  defendants  Weaver  and 
Weaver  are,  by  force  and  threats  of  per- 
sonal violence,  preventing  the  plaintiffs 
from  entering  upon  or  removing  clay  from 
said  tract,  and  will  continue  to  do  so  un- 
less enjoined  by  this  court,  to  their  irrep- 
arable damage;  that  the  plaintiffs  have 
fully  (^omplled  with  all  the  agreements 
and  stipulations  on  their  part,  and  have 
promptly  and  fully  paid  their  rent  as 
stipulated  for  In  said  lease,  and  that  they 
have  been  damaged  in  the  sum  of  f2.0uO. 
The  prayer  is  for  damages  and  'an  Injunc- 
tion. 

The  objection  to  the  snfBclency  of  the 
complaint  pointed  out  by  the  appellant  Is 
that  the  description  of  the  land  leased 
from  Bablah  W.  Weaver,  as  set  out  In  the 
written  lease,  is  so  indefinite  and  uncer- 
tain as  to  render  ths  contract  void.  More 
fully  stated,  the  position  of  the  appellant 
is  (1)  that  the  lease  Is  void  because  there 
is  no  description  of  the  land  proposed  to 
be  leased,  and  that  this  defect  cannot  be 
supplied  by  parol  evidence;  and  In  support 
of  their  position  they  cite  Dlngman  v. 
Kelly.  7  Ind.  717;  Howell  v.  Zerbee,  26  lud. 
214;  Pulse  v.  Miller,  81  Ind.  191;  Baldwin 
V.  Kerlln,  46  Ind.  426;  Miller  v.  Campbell, 
62  Ind.  125.  And  (2)  that,  the  lessee  hav- 
ing taken  possession  by  virtue  of  the  writ- 
ten agreement,  he  becomes  a  tenant  by 
virtue  of  bis  acts,  and  such  tenancy  is 
from  year  to  year.  Ralleback  v.  Waike, 
81  Ind.  409;  Friedhoff  v.  Smith.  13  Neb. 
B,  12  N.  W.  Rep.  820;  Vine  v.  Beatty,6I 
Wis.  645.  21  N.  W.  Rep,  787.  (8)  That  as 
to  the  **  three-cornered  "  tract,  the  lease  be- 
ing void,  the  right  to  take  clay  was  a 
mere  license,  not  assignable  and  revocable 
at  pleasure.  Armstrong  v.  Lawson,  78 
Ind.  498.  The  authorities  cited  establish 
the  proposition  that  a  lease  or  contract 
for  the  conveyance  of  land  must,  to  be  en- 
forced, contain'  a  description  of  the  land ; 
that  where  the  description,  so  tar  as  it 
goes,  is  consistent,  but  does  not  appear 
to  be  complete,  it  may  be  completed  by 
extrinsic  parol  evidence,  provided  a  new 
description  is  not  introduced  into  the 
body  of  the  contract;  but  that  courts 
never  permit  parol  evidence  to  be  given 
first  to  describe  the  land,  and  then  to  ap- 
ply the  description,  nor  to  contradict  the 
written  agreement,  but  only  in  aid  of  it. 
Baldwin  V.  Kerlin,  supra.  Tested  by  this 
rule,  the  description  of  the  "three-cor- 
nered "  tract  of  land  seems  to  be  so  defi- 
cient as  to  require  an  entirely  new  descrip- 
tion to  identify  the  land,  and  this  cannot 
be  furnished  by  parol  evidence,  as  It 
would  be  substantially  the  maidng  of  a 
new  contract  by  parol,  which  is  forbidden 
by  the  statute  of  frauds.  If  this  suit  was 
an  action  to  enforce  a  contract  entirely 
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oxocatory  In  Its  charncter,  the  authoritiee 
cited  would  he  coucluBlve  nifaliiRt  the  ap- 
VelleoB.  It  remaina,  therefore,  to  Inquli-e  aa 
to  the  effect  of  the  partial  performance 
Bet  out  in  the  complaint,  and  proven  on 
the  trial.  The  complaint  proceeds  upon 
tile  theory  that  the  parties  made  a  parol 
contract  for  the  lease  of  the  lands  for  the 
period  of  10  years;  that  the  land  to  be 
let  was  Identified  and  pointed  out,  and 
all  the  terms  and  stipulations  of  the  con- 
tract fully  understood  and  agreed  to,  and 
that  afterwards  the  parties  undertook  to 
reduce  their  agreement  to  writins,  but 
failed  to  sufficiently  describe  the  land,  and 
that,  therefore,  the  contract,  resting  part- 
ly in  writing  and  partly  by  parol,  was  in 
law  a  parol  contract,  (Pnlse  v.  Miller,  81 
Ind.  191;  Board  v.  Shipley,  77  Ind.  653;) 
and  as  such  parol  contract  it  was^  taken 
out  of  the  operation  of  the  statute  of 
frauds  by  part  performance.  The  right, 
in  a  proper  case,  to  enforce  such  a  con- 
tract, is  impliedly  admitted  in  Ballsback 
V.  Walke,  »l  Ind.  409.  In  Pom.  Spec.  Pert. 
§  101,  It  is  said :  "  As  the  statute  speaks  of 
lands,  or  any  interest  in  or  concerning 
them,  contracts  to  lease  are  both  included 
witltin  Its  terms,  and  are  capable  of  being 
part  performed  so  as  to  be  taken  out  of  the 
operation  of  the  statute."  The  case  of 
Fery  v.  Pfelffer,  18  WJs.  535,  is  much  In 
point,  where  an  agreement  for  a  lease  was 
taken  out  of  the  operation  of  the  statute 
by  partial  performance.  Also  Seaman  v. 
Ascherman,  (Wis.)  8  N.  W.  Rep.  818;  Wal- 
lace v.ScogKin,(Or.)21Pac.Rep.  558;  Mor- 
rison V.  Herrlcb,  180  III.  631,  22  N.  E.  Rep. 
537;  Martin  v.  Patterson,  (S.  C.)  2  S.  B. 
Rep. 859.  Inthelanguageof  Berkshire,  J., 
in  Swales  v.  Jackson,  26  N.  E.  Rep.  62, 
(this  term,)  the  appellees  having  "entered 
into  possession  of  the  real  estate  under 
the  contract,  and  having  made  lasting 
and  valuable  improvements,  it  would  be 
Inequitable  and  a  fraud  to  withhold  the 
title."  Inl  Wnod.Landl.  &  Ten.  §  200, it  is 
said  that  "a  court  of  equity  will  decree  a 
specific  performance  of  such  contracts,  not- 
withstanding the  statute  of  frauds,  when 
there  has  been  such  a  part  periormance  of 
the  agreement  that  to  refuse  it  would 
work  a  fraud  upon  the  party  seeking  its 
flpeclHc  execution. " 

The  only  infirmity  in  the  written  lease 
Is  its  failure  to  sufflcientiy  describe  the 
leaned  premises.  We  are  informed  by  the 
complaint  that  the  premises  were  pointed 
out  and  agreed  upon  at  and  prior  to  the 
making  of  the  contract,  and  that  soon 
after  the  appellees  took  possession  of  the 
tianie,  and  made  lasting  and  valuable  im- 
provements, such  as  they  would  not  have 
made  had  they  not  relied  uijon  the  agree- 
ment, to  hold  the  same  for  the  full  period 
of  10  years.  The  agreement  as  to  the 
boundaries  of  the  leaned  land,  and  its  oc- 
cupancy for  four  years,  with  the  knowl- 
edge and  consent  of  the  landlord,  is  an  Im- 
portant element  In  the  partial  perform- 
ance relied  upon ;  for  it  furnishes  clearand 
satisfactory  evidence  in  favor  of  the  appel- 
lees, upon  the  only  proposition  n<it  estab- 
lished by  the  written  instrnment.  The 
misdescription  of  the  leased  property 
would  not  have  furnished  the  tenants 
/ritb  a  defense,  tt  they  had  been  sued  by 


the  landlord  for  rent  for  the  time  tboy  oc- 
cupied the  property.  Whipple  t.  Sliewal- 
ter,  91  Ind.  114.  The  practical  iocatltm  of 
the  boundaries  of  the  leased  premises, 
coupled  with  the  subsequent  possession  of 
the  same  by  the  tenants,  by  and  with  the 
landlord's  knowledge  and  consent,  is  a 
sufficient  location  of  the  property.  Jack- 
son V.  Perrine,  35  N.  J.  Law,  187;  Lush  r. 
Druse,  4  Wend.  813;  Pierce  v.  Mlnturn,  1 
Cal.  470;  Richardx  v.  Snider,  II  Or.  197.  3 
Pac.  Bep.  177.  While  the  rules  of  construc- 
tion to  be  applied  in  identifying  bound- 
aries in  a  lease  are  the  same  as  those  ap- 
plicable to  grants  in  fee,  it  Is  common,  es- 
pecially In  the  leasing  of  farm  lands,  to  use 
less  accuracy  in  the  description  of  the  prem- 
ises, Chan  in  deeds  conveying  the  fee;  and 
where  the  parties  themselves  put  a  prac- 
tical construction  on  tbecontract.and  the 
premises  are  taken  possession  of  and  occu- 
pied under  the  lease  by  the  consent  of 
both  parties,  it  should  be  sufficient  to 
take  tbe  contract  out  of  the  operation  of 
the  statute,  where  the  only  Infirmity  in 
the  contract  is  the  insufficiency  of  the  de- 
scription of  the  land.  The  court  did  not 
err  in  overruling  the  deniurrer  to  the  com- 
plaint. 

The  court  made  a  special  finding  of  the 
facts  and  conclusions  of  law ;  hut,  as  the 
record  falls  to  show  that  tt  was  at  the  re- 
quest of  either  of  the  parties.  It  is  to  be 
treated  as  a  general  finding,  (Hasselman 
V.Allen,  42  Ind.  257:  1  Work.  Pr.  §  804;) 
and  consequently  the  court  did  not  err  in 
Its  conclusions  of  law. 

The  only  otherpoints  urged  in  their  brief 
by  counsel  for  the  appellant  are  that  tbe 
court  eri'ed  In  admitting  illegal  evidence. 
The  first  relates  to  the  action  of  the  court 
in  permitting  the  appellees  to  read  in  evi- 
dence the  exhibit  purporting  to  be  a  copy 
of  tbe  written  lease  without  first  showing 
the  loBci  of  tbe  original.  It  appears  that 
orlirlnally  but  one  copy  was  executed,  bnt 
afterwards  the  parties  met,  and  drew  off 
a  copy  of  the  original,  and  all  the  parties 
signed  it,  and  the  copy  so  made  was  de- 
livered to  tbe  appellees,  bejng  the  one 
given  in  evidence.  The  new  paper  thus 
made  was,  to  all  intents  and  pnrposes,  a 
duplicate,  and  was  delivered  to  the  appel- 
lees tosubserve  the  purposes  of  an  original 
Instrument.  At  all  events,  it  was  a  writ- 
ten instrument  signed  by  Bablah  W. 
Weaver,  and  admissible  against  him  and 
his  privies  in  estate. 

Objection  is  also  made  to  the  action  of 
tbe  court  in  permitting  witnesses  to  state 
what  the  parties  to  the  lease  said  to  each 
other  prior  to  the  execution  of  the  written 
agreement  which  led  to  Itsexecutlon.  The 
portion  of  the  record  where  these  ques- 
tions and  answers  are  set  out  has  not 
been  pointed  oat;  but,  if  they  had  been, 
we  are  unable  to  see  bow  the  court  could 
have  held  the  complaint  good,  and  then 
prevented  the  plaintiffs  from  introducing 
the  only  class  otevidence  by  which  it  could 
be  proven. 

Liastly,  it  Is  said  that  evidence  should 
not  have  been  received  showing  thatthere 
was  no  clay  in  the  neighborhood  suitable 
for  making  tile,  except  in  one  of  tbe  tracts 
leased.  No  objection  is  pointed  out,  ex- 
cept that  it  was  immaterial.     Tbe  evi* 
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dence  teoded  d1r(:cUy  to  establish  one  of 
the  material  allegations  ol  the  complaint, 
and  was  not  only  competent,  but  impor- 
tant, to  show  the  condition  the  appellees 
were  left  in  by  the  interference  of  the  ap- 
pellant, and  also  to  fix  the  damages  they 
were  entitled  to  rceover  because  of  the  in- 
terference with  their  leased  premises.  We 
find  DO  error  in  the  record.  Therefore'the 
jadjcment  is  affirmed. 


027  Ind.  4as) 

SCHL.OTTKR  V.  State  ex  rel.  Ckot- 

(Supreme  Court  of  Indlcma.    March  81,  1801.) 

New  Tbui. — Sckpusb  —  Arqcmbxt  or  Codnsbl. 

1.  Kev.  St  Ind.  1881,  i  410,  provides  that  a 
postponement  on  account  of  an  absent  witness 
must  bo  on  an  alBdant  showing  what  facts  afB- 
4nt  lielieyes  the  witness  will  prove,  and  that  he 
is  unable  to  prove  such  facts  by  any  other  wit- 
ness readily  procurable.  After  the  ]ury  was 
sworn,  defendant  requested  a  postponement  on 
the  grounds  of  an  absent  witness,  but  did  not  flle 
any  aifldavit.  His  motion  was  denied,  and  an 
attechment  issued  for  the  witness,  which  was 
returned  before  the  evidence  in  the  case  was 
elosed,  showing  the  witness  was  unable  to  at- 
tend. After  verdict  defendant  filed  an  affidavit 
with  his  motion  for  a  new  trial,  setting  out  the 
facts  be  expected  to  prove  by  the  aDsent  witness, 
but  In  the  bill  of  exceptions  it  appeared  that  he 
proved  by  another  on  the  trial  the  facts  he  in- 
tended to  prove  by  the  absent  witness.  Held, 
that  the  court  did  not  err  in  refusing  to  grant  a 
new  trial  on  the  ground  of  surprise, 

2l  Upon  the  argument  counsel  for  the  state 
spoke  of  one  of  defendant's  witnesses  as  a 
"scoundrel,  who  has  served  a  term  in  the  peni- 
tentiary."  Held  that,  as  there  was  no  proof  to  sus- 
tain the  words,  it  was  reversible  error  to  refuse 
appellant's  request  to  have  it  corrected. 

Appeal  from  circuit  court,  Noble  coun- 
ty;  S.  A.  Powers,  Judge. 

If.  O.  Zimmermann  and  Frank M.  Ptick- 
■ett,  for  appellant.  Nelson  Prentiss  and 
Henry  C.  Preotiss,  for  appellee. 

CoFFET,  J.  This  was  a  prosecution'  for 
bastardy.  A  trial  of  the  cause  in  the  cir- 
•cuit  court,  by  Jury,  resulted  in  a  verdict 
for  the  appellee,  upon  which  the  court, 
over  a  motlim  for  a  new  trial,  rendered 
judgment.  The  assignment  of  error  calls 
In  question  the  correctness  of  the  ruling 
x>f  the  circuit  court  in  overruling  the  mo- 
tion for  a  new  trial.  It  appears  by  a 
proper  bill  of  exceptions  that  when  this 
cause  was  called  the  appellant  announced 
his  willingness  to  enter  npou  the  trial  of 
the  same.  After  the  Jury  had  been  sworn 
to  try  the  cause,  the  appellant  ascertained 
that  one  of  his  witnesses  was  not  present, 
and  orally-  announced  that  fact  to  the 
court,  and  asked  that  the  cause  be  post- 
poned In  order  to  enable  him  to  procure 
the  testimony  of  such  witness;  but,  upon 
an  objection  made  by  the  prosecuting  at- 
torney, the  court  announced  that  a  post- 
ponement would  not  be  granted,  and 
thereupon  stated  that  an  attachment 
would  be  awarded  that  the  witness  might 
be  brought  to  court  before  the  close  of 
the  trial.  An  attachment  for  the  witness 
was  issued,  which  was  returned  before  the 
evidence  in  the  cause  was  closed.  It  ap- 
peared by  the  return  of  the  officer  who 
«erved  the  writ  of  attachment  that  the 
witness  was  sick,  and  unable  to  attend 
the  conrt.    Appellant  did  not  renew  his 


motion  to  postpone  the  trlal.nor  was  any 
affidavit  at  any  time  filed  by  the  appel- 
lant, or  by  anyone  ou  hi>^  behalf,  showing 
cause  for  the  continuance  or  postpone- 
ment of  the  trial.  Section  410,  Rev.  St. 
1881,  provides  that  a  motion  to  postpone 
the  trial  on  account  of  the  absence  of  evi- 
dence can  be  made  only  upon  affidavit.  If 
the  motion  is  made  on  account  of  an  ab- 
sent witness,  the  affidavit  muEit show  what 
facts  the  affiant  believes  the  witness  will 
prove, and  that  be  is  unable  to  prove  such 
facts  by  any  other  witness  whose  testi- 
mony can  be  as  readily  procured.  The 
application  made  by  the  appellant  to 
postpone  the  trial,  prior  to  the  time  the 
attachment  for  the  witness  was  issued, 
was  properly  disregarded  by  the  court,  as 
it  was  not  supported  by  affidavit.  After 
the  return  of  the  verdict  in  the  cause  the 
appellant,  with  his  motion  for  a  new 
trial,  filed  an  affidavit  in  which  is  set  out 
the  facts  he  expected  to  prove  by  the  ab- 
sent witness.  It  appears  by  the  bill  of  ex- 
ceptions on  file  containing  the  evidence 
in  the  cause  that  the  appellant  had  an- 
other witness  by  whom  lie  did  prove  the 
facts  he  expected  to  prove  by  the  absent 
witness  as  fully  as  it  was  pusKlble  to  prove 
them.  We  are  not  advised  as  to  the 
grounds  upon  which  the  court  announced 
that  the  trial  would  not  be  postponed  on 
account  of  the  absence  of  this  witness, 
but  we  must  presume  in  favor  of  its  rul- 
ing. If  it  was  upon  the  ground  that  there 
was  a  witness  present  by  whom  the  same 
facts  could  be  proven,  then  the  ruling  was 
undoubtedly  correct.  As  the  appellant 
knew  of  the  absence  of  his  witness  at  the 
time  of  the  commencement  of  the  trial, 
and  made  no  proper  application  to  post- 
pone the  trial  on  that  account,  we  do  not 
think  he  should  be  heard  to  say,  after  tak- 
ing his  chances  as  to  the  result,  that  he 
was  surprised.  In  our  opinion,  the 
court  did  not  err  in  refusing  to  grant  a 
new  trial  on  the  ground  of  surprise. 
Stewart  v.  Smith,  111  Ind.  626,  13  N.  E. 
iiep.  48.  During  the  argument  of  the 
cau9e,  counsel  for  the  state,  wiio  was  the 
deputy  prosecutor.  In  speaking  of  one 
Thompson,  a  witness  who  testified  on  be- 
half of  the  appellant,  used  the  following 
language:  "I  cannot  express  my  con- 
tempt for  a  man  twenty-nine  years  of  age 
that  will  ask  his  neighbor's  daughter  into 
one  of  these  holes,  and  have  her  seduced. 
This  contemptible  puke  takes  her  there, 
within  a  hundred  rods  of  his  wife,  and  gets 
her  drunk,  and  then  says  I  slander  hiin." 
In  speaking  of  the  same  witness,  counsel 
also  used  the  following  language:  This 
scoundrel,  who  has  served  a  term  iu  the 
penitentiary."  In  speaking  of  all  the  wit- 
nesses called  by  the  appellant,  counsel  for 
sta te used thefoUowing language:  "There 
was  not  a  man  on  the  stand  that  was 
capable  of  proving  the  character  of  a  de- 
cent doK."  To  each  of  the  above  expres- 
sions theappellant  objected, on  theground 
that  the  same  were  improper,  and  not 
within  the  evidence,  and  asked  that  the 
counsel  be  by  the  court  corrected,  the  re- 
marks stricken  out,  and  that  the  counsel 
be  ordered  to  desist  from  pursuing  such  re- 
marks; but  the  court  declined  to  inter- 
fere, and  the  appellant  excepted.    In  view 


Digitized  by 


Google 


150 


KOBTHEASTEBN  BEFOBTEB,  Vol..  27. 


{Jxa, 


of  the  facts  developed  by  the  testimony  of 
the  relatrix  In  this  case,  it  would  be  dlfin- 
cult  to  restrain  counsel  in  the  matter  of 
denouncing  the  conduct  of  the  appellant 
and  the  witness  Thompson.  We  would 
not  reverse  this  cause  on  account  of  the 
use  of  any  language  merely  denunciatory 
of  their  conduct;  but  the  charge  that 
Thompson  bad  served  a  term  in  the  peni- 
tentiary was  something  more  than  mere 
denunciation.  It  was  a  charge, in  no  wise 
connected  with  his  conduct  relating  to  the 
cause  on  trial,  which  may  have  seriously 
affected  bis  credibility  as  a  witness  in  the 
cause.  It  is  not  necessary  that  we  should 
inquire  as  to  whether  proof  of  the  fact 
that  he  had  served  a  term  in  the  peniten- 
tiary would  have  been  admissible,  as  af- 
fecting bis  credibility,  as  no  question  of 
the  kind  is  presented  by  the  record.  It  is 
sufBolent  to  say  that  thechargewas  made 
by  counsel  without  any  proof  to  support 
it,  and  when  the  objection  was  made  it 
was  error  for  the  court  to  refuse  the  cor- 
erection  asked.  Kudolph  v.  Landwerlen, 
92.1nd.  34:  School  Tp.  v.  Shaw,  100  Ind. 
268;  Bessette  v.  State,  101  Ind.  85;  Brow  v. 
State,  1U8  Ind.  133,2  N.  E.  Rep.  296;  Camp- 
bell V.  Maher,  106  Ind.  383,  4  N.  £.  Rep.  911 ; 
Nelson  v.  Welch,  115  Ind.  270, 16  N.  E.  Rep. 
834,  and  17  N.  E.  Rep.  569;  Troyer  v. State, 
115  Ind.  331, 17  N.  E.  Rep.  569.  There  was 
no  attempt  made  by  the  court  to  correct 
or  remedy  this  misconduct  of  counsel  at 
the  time  objection  was  made,  nor  was 
any  such  attempt  made  in  the  instructions 
subsequently  given.  For  this  error  the 
judgment  must  be  reversed.  Judgment 
reversed,  with  directions  to  the  circuit 
court  to  grant  a  new  trial. 

McBridr,  J.,  took  no  part  in  tbe  decis- 
ion of  this  cause. 

(127  Ina.  E20) 

SCOTT  v. 


Harris  et  al. 


(Swpreme  Cowrt  of  India/no.    March  81, 1891.^ 
Advancements  —  Etidbncb  —  Pabtition  — Juoo- 

MBNT— PBACTIOB. 

1.  In  an  action  of  partition,  where  the  issae 
is  whether  a  voluntary  conveyance  of  land  by  a 
decedent  to  his  son  was  an  advancement,  the  bur- 
den is  upon  the  son  to  show  that  it  was  not  so 
intended;  and  this  presumption,  with  that  in 
favor  of  the  action  of  tbe  lower  court,  will  sus- 
tain a  judgment  where  there  is  any  evidence, 
even  thougn  not  very  satisfactory,,  on  which  to 
base  it. 

2.  It  is  not  a  part  of  the  indicial  function  for 
the  court  in  partition  to  make  the  computations 
and  determine  tbe  exact  share  of  the  estate  to 
which  each  of  the  parties  is  entitled,  and  Inter- 
locutory Judgment,  which  Axes  tbe  amount  to 
be  charged  against  one  of  the  co-tenants  as  an 
adraucement,  and  the  relative  proportions  in 
which  the  parties  are  entitled  to  claim,  and  di- 
rects the  commissioners  to  make  the  actual  di- 
vision, and  report  at  tbe  succeeding  term,  is  not 
error. 

8.  The  widow  of  the  deceased,  1}eing  entitled 
to  one-third  of  the  real  estate,  irrespective  of  the 
questipn  of  advancement,  had  no  interest  in  that 
issue,  though  a  necessary  party  to  the  record, 
iind  is  not  incompetent  as  a  witness  thereon,  un- 
der Rev.  St.  1881,  i  499,  as  to  evidence  of  trans- 
actions wilb  decedents. 

Appeal  from  circuit  court,  Wayne  coun- 
ty ;  D.  W.  CoMBTOCK.  Judge. 

Fox  &  Bobbins,  for  appellant.  Joba  F. 
Kibbejr,  for  appellees. 


Om)8,  C.J.  John  Scottdled, tbe ownerof 
certain  real  estate  in  W^yne  county,  and 
this  is  an  action  for  the  partition  of  the 
same  between  his  widow  and  children, 
who  are  parties  to  tbe  suit.  It  was  sought 
to  charge,  and  tbe  court  did  charge,  the 
appellant  with  an  advancement  to  him  of 
60  acres  of  land  conveyed  to  appellant  by 
bis  father,  John  Scott,  in  his  life-time. 

The  first  question  presented  and  dis- 
cussed is  as  to  whether  or  not  the  evi- 
dence shows  the  land  to  have  been  an  ad- 
vancement, and  we"  are  favored  with  a 
learned  and  Interesting  argument  on  be- 
half of  counsel  for  tbe  appellant  as  to  tbe 
definition  and  nature  of  an  advancement; 
but  what  It  takes  to  constitute  an  ad- 
vancement is  so  well  understood  by  the 
legal  profession,  and  the  books  are  so  re- 
plete with  definitions  of  an  advancement, 
that  we  regard  It  unnecessary  to  go  Into 
the  question,  and  attempt  to  formulate  a 
definition  which  would  cast  any  light  up- 
on the  question  presented.  The  most  im- 
portant legal  principle  to  be  considered 
In  determining  the  question  presented  is 
as  to  what  legal  priuciple  applies  in 
weighing  tbe  evidence  adduced,  from  which 
it  must  be  determined  whetber  the  land 
was  transferred  as  a  gift,  an  advance- 
ment, or  under  a  bargain  and  sale,  by 
which  it  was  to  be  paid  for  at  a  stipulat- 
ed amount,  and  which  amount  stands  as 
an  unliquidated  inclebtedness  against  tbe 
appellant.  If  an  advancement  at  all, it  re- 
mains so,  regardless  of  any  technical  defi- 
nition that  may  be  given  to  the  word 
"advancement."  la  the  case  of  Ruch  v. 
Blery,  110  Ind.  444-448,  11  N.  E.  Rep.  312. 
the  rule  is  stated  to  be:  "A  voluntary 
conveyance  of  land  by  a  parent  to  a  child 
is  presumed  to  have  been  intended  as  an 
advancement,  and  the  burden  of  proof  la 
upon  tbe  party  claiming  it  to  be  anything 
else."  'Adhering  to  this  rule,  the  court 
was  justified  in  holding,  under  the  evi- 
dence In  this  case,  that  the  land  conveyed 
by  the  father  to  tbe  appellant  was  an  ad- 
vancement. It  is  true  tbe  evidence  is  not 
very  satisfactory,  but  there  is  some  evi- 
dence to  sustain  the  finding  of  tbe  court, 
which,  together  with  the  presumption  in 
favor  of  an  equal  distribution  of  property, 
supports  the  finding  that  it  was  an' ad- 
vancement. There  is  also  evidence  to  sus- 
tain the  finding  as  to  tbe  amount  charged 
against  the  appellant.  Tbere  was  some 
evidence  fixing  tbe  value  of  the  land  at 
f3,000,  and  that  appellant  had  paid  f 400 
on  the  same.  Tbe  deed  fixed  its  value  at 
$4,800.  Certainly,  the  appellant  cannot 
complain  when  he  is  only  charged  92,600. 

Tbe  next  reason  urged  why  tbe  judg- 
ment should  be  reversed  relates  to  tbe 
form  of  tbe  interlocutory  order  for  parti- 
tion. The  interlocutory  order  and  judg- 
ment is  as  follows :  "It  is  therefore  or- 
dered, considered,  and  adjudged  that  each 
of  the  said  plaintiffs,  Laura  Harris,  C.  C«- 
leste  Bond,  Mary  Bond,  and  lona  Bond  is 
the  owner  of  the  undivided  two-fifteenths 
of  the  real  estate  described  in  said  com- 
plaint, and  situate  in  Wayne  county, state 
of  Indiana,  to-wit:  The  east  half  of  tbe 
north-west  quarter  of  section  thirty-two, 
(32,)  township  seventeen,  (17,)  range  thir- 
teen  (13)   east,  excepting    twenty    (20) 
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Acres  oot  of  the  soath-east  comer  of  said 
quarter,  beginninK  at  the  Boutb-euet  cuiw 
ner  of  said  quarter,'  thence  west,  forty-one 
(41)  rods  and  two  and  one-halt  (2)^)  links; 
tbeoce  east,  forty-one  (41)  rods  and  four 
links;  tbencesoutb, seventy-seven  (77)  rods 
and  twenty-two  (22)  linltH, — each  share  of 
which  is  enhanced  in  value  by  the  said  ad- 
vancement to  said  James  A.  Scott.  That 
said  Martha  J.  Scott  is  the  owner  in  fee 
of  the  undivided  one-tliird  of  said  real  es- 
tate, and  that  said  James  A.  Scott  is  tbe 
owner  of  tbe  undivided  two-flfteenths  of 
said  real  estate.  less  twenty-six  hundred 
dollars,  the  amount  of  said  advancement 
to  bim.  It  is  further  ordered  that  in  mak- 
ing partition  of  said  real  estate  among 
said  owners  said  advancement  of  twen- 
ty-six hundred  dollars  be  considered  and 
charged  to  said  defendant  James  A. 
Scott.  It  is  further  ordered  and  adjudged 
that  Robert  A.  Howard,  John  Galloway, 
and  Barsllla  Clark  be  and  are  hemby  ap- 
pointed commissioners  to  make  partition 
of  said  real  estate,  and  that  in  doing  so 
they  shall  assign  and  set  apart  to  said  de- 
fendant Martha  J.  Scott  the  one-third  in 
valae  of  said  real  estate,  to  be  held  by 
her  In  severalty.  That  they  shall  appraise 
and  ascertain  the  value  of  the  remaining 
two-thirds  of  said  real  estate,  and  if  the 
sum  of  the  one-flfth  of  said  value,  added 
to  the  one-fifth  of  said  advancement  of 
twenty-six  hundred  dollarR,  shall  be  twen- 
ty-six hundred  dollars  or  less,  then  said 
commissioners  shall  exclude  said  James 
A.Scott  from  anysbare  in  said  real  estate, 
and  said  commissioners  shall  assign  and 
set  apart  to  each  of  said  plaintiffs,  Laura 
Harris,  C.  Celeste  Bond,  Mary  Bond,  and 
luna  Bond,  the  one-fourth  in  value  of  said 
two-thirds  of  said  real  estate,  to  be  held 
byeach  in  severalty.  Said  James  A.  Scott 
shall  stand  charged  with  tbe  excess  of  said 
advancement  to  him  over  the  one-fonrth 
value  of  said  real  estate.  But  if  said  ad- 
vancement Is  less  than  one-fifth  in  value  of 
the  said  real  estate  not  assigned  to  the 
widow,  said  commissioners  shall  assign 
and  set  apart  to  each  of  said  plaintiffs, 
Laura  Harris,  Mary  Bond,  C.  Celeste 
Bond,  and  lona  Bond,  a  quantity  of  said 
real  estate  not  assigned  to  the  widow, 
and  one-fifth  of  such  advancement,  and 
shall  assign  to  said  James  A.  Scott  the 
samA  quantity  In  value,  less  the  amount 
of  said  advancement,  and  report  their 
proceedin;is  at  the  next  term  of  this  court. " 
This  is  a  proper  form  of  a  judgment. 
The  court,  when  partition  is  ordered,  can 
do  no  more  than  fix  tbe  amount  to  be 
charged  against  a  co-tenant  as  an  ad- 
vancement, and  the  commisMioners  ap- 
pointed to  make  tbe  partition  make  the 
proper  apportionment  of  the  land  between 
the  tenants,  deducting  from  the  share  of  a 
tenant  the  amount  advanced  to  such  ten- 
ant. The  commissioners,  in  making  par- 
tition in  any  case,  apportion  and  set  apart 
to  each  tenant  by  metes  and  bounds  tlie 
portion  in  value  to  which  such  tenant  is 
entitled;  and,  when  there  are  advance- 
ments to  betaken  into  consideration,  they 
ascertain  the  value  of  the  land  to  be  parti- 
tioned, together  with  the  advancements 


to  the  tenants,  and  apportion  to  each 
tenant  his  share  of.  the  real  estate.  It,  by 
reason  of  an  advancement,  a  tonant  is  en- 
titled to  no  part  of  the  real  estate,  then 
the.v  apportion  the  same  l)etween  the  oth- 
er tenants.  Tbe  act  ot  making  tbe  com- 
pulations and  deductions  are  not  Judicial 
acts,  but  mere  computations,  baaed  upon 
the  Judgment  of  the  court  defining  tbe 
share  In  the  estate  to  which  each  tenant  is 
entitled,  and  to  be  charged  against  any 
tenant  as  advancement.  This  is  the  only 
practical  way  u  partition  could  be  made 
by  commissioners;  otherwise,  the  court 
would  have  to  have  evidence  as  to  the 
value  ot  tbe  land,  and  make  partition 
without  the  aid  of  commissioners,  which 
is  not  contemplated  by  our  statute  and 
mode  of  procedure. 

The  next  and  only  additional  question 
presented  (or  decision  Is  admitting  the 
deposition  and  evidence  of  Martha  J. 
Scott,  widow  of  the  deceased,  who  was  a 
party  defendant.  The  sole  question  In 
controversy  relates  to  the  advancement 
to  tbe  appellant.  This  question  in  noway 
affected  the  rights  of  tbe  widow.  She 
was  entitled  to  one-third  of  the  real  estate 
sought  to  be  partitioned,  regardless-  of 
whether  the  land  conveyed  by  her  hus- 
band in  bis  life-time,  In  which  conveyance 
she  Joined  to  the  appellant,  was  an  ad- 
vancement or  not.  While  she  was  a  party 
to  the  suit,  she  had  no  interest  in  the  con- 
troversy in  relation  to  the  advancement, 
and  to  which  her  evidence  related.  The 
grounds  of  objection  stated  to  her  deposi- 
tion, and  to  certain  portions  of  It,  were 
based  upon  the  fact  that  she  was  the 
widow  of  John  Scott,  deceased,  through 
whom  the  partien  claim  title  to  the  land, 
and  is  a  necessary  party  to  this  action, 
and  has  an  interest  in  the  subject-matter 
of  tbe  suit,  and  that  tbe  specific  questions 
objected  to  relate  to  and  are  concerning 
matters  that  occurred  prior  to  the  death 
of  the  said  John  Scott. 

No  objection  was  made  in  tbe  court  be- 
low to  the  evidence  on  account  of  its  be- 
ing confidential  communications  between 
the  witness  and  her  husband ;  hence  no 
objection  to  its  competency  can  be  pre- 
sented in  this  court  on  the  grounds  of  con- 
fidential communications,  and  the  ques- 
tion here  presented  is  as  to  whether  the 
evidence  was  objectionable  or  not  for  the 
other  reasons  stated.  It  is  contended  that 
Mrs.  Scott  was  an  incompatent  witness 
under  section  499,  Rev.  St.  1881.  The  word 
"  party, "  as  used  in  this  section,  has  been 
construed  to  mean  a  party  to  the  issue, 
and  not  merely  a  party  to  the  record ; 
and,  if  merely  a  party  to  the  record,  it 
must  appear  that  he  has  some  interest  in 
the  suit  in  common  with  the  party  calling 
hint  as  a  witness.  In  order  to  render  bim 
incompetent  as  a  witness.  Spencer  v. 
Bobbins,  106  Ind.  580-687,  5  N.  £.  Rep.  72C. 
This  Is  decisive  of  the  question  involved  in 
this  case.  Mrs.  Scott,  while  a  party  to 
the  record  and  to  the  suit,  had  no  interest 
In  the  result  of  the  issue  joined  as  to  the 
question  of  advancement  to  the  appellant. 
There  is  no  error.  Judgment  affirmed; 
with  costs. 
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McLadohun  t.  Etcbison,  Sherifi. 

(Sujyrenw  Cvwrt  of  Indiana.    Maroh  81,  ISQL) 

Habbas  CoRPua — Csiminal  Law— Mittimus. 

1.  The  writ  of  habeat  corpus  oonnot  be  nsed 
for  the  correction  of  errors,  (Ber.  St.  1881,  t 
1119,)  and  where  it  appears  that  the  petitioner 
is  in  custody  pursuant  to  an  erroneous  judgment 
the  writ  will  oe  quashed  If  it  also  appears  that 
the  court  rendering  it  had  Jurisdiction  of  his  per- 
son and  the  subject-matter. 

2.  Though  it  is  the  duty  of  a  Justice,  if  a  de- 
fendant in  a  criminal  cause  does  not  immodiately 
pay  or  replevy  a  fine  adjudged  against  him,  to 
commit  him  to  Jail,  yet  if  he  extends  Indulgence 
to  him  by  giving  him  time  without  bail  in  which 
to  pay  it,  the  validity  of  the  Judgment  is  nottbere- 
by  affected,  and  a  mUtimui  subsequently  issued 
thereon  is  not  void. 

Appeal  from  circuit  court,  Madison coon> 
ty;  Alfkbd  Ellison,  Jud^e. 
S.  A.  Forkner,  for  appelluut. 

McBbide,  J.  TbiB  was  a  petition  for  a 
writ  of  buheas  ■  corpus  by  tlie  appellant, 
who  aUeg;od  that  he  waH  uulawlully  re- 
atraineU  of  his  liberty  by  the  nppellee,  the 
Btaerllf  of  Madlsou  county.  A  writ  was 
awarded,  but,  on  motion  of  the  appellee, 
was  quashed.  This  action  of  the  court  Is 
assigned  as  error.  From  the  petition  the 
following  facts  are  gathered :  Un  the  19th 
day  of  February,  18U1,  an  affidavit  was 
filed  with  Benjamin  McCarty,  a  Justice  of 
the  peace  of  Madison  county,  which  was 
evidently  drawn  under  section  2Ui(0,  Rev. 
St.  1881,  charging,  or  attempting  to 
charge,  appellant  and  another  with  the 
erection  and  maintenance  of  a  public  nui- 
sance.  On  this  affidavit  a  warrant  was 
issued.  Appellant  was  arrested,  and 
brought  before  said  Justice,  when  he  was, 
on  the  ^th  day  of  February,  1891,  tried 
and  adjudged  guilty,  and  a  line  of  $10  and 
costs  assessed  against  him,  with  an  or- 
der that  he  stand  committed  uutii  the  fine 
should  be  paid  or  replevied.  He  w»;b  al- 
lowed  to  go  until  the  4th  day  of  March, 
1891,  when,  the  fine  not  being  paid  or  re- 
plevied, a  mittimus  was  Issued  by  the  Jus- 
tice, and  he  was  committed  to  the  com- 
mon  jail  of  Madison  county.  His  convic- 
tioQ  was  clearly  erroneous.  The  affidavit 
upon  which  the  prosecution  was  based 
did  not  charge  a  public  offense.  It  is  not 
necessary  to  point  out  its  defects  further 
than  to  say  that  It  at  most  charges  an  in- 
terference w  ith  the  free  use  by  Fraley  of 
bis  property  by  the  erection  of  what  is 
styled  a  "high  and  useless  fence."  The 
facts,  properly  pleaded.  In  a  civil  suit 
might  entitle  the  party  to  damages  and 
to  the  abatement  of  the  nuisance.  Not- 
withstanding the  Judgment  of  conviction 
was  erroneous,  it  was  not  void.  The  Jus- 
tice had  jurisdiction  of  the  subject-mat- 
ter; that  is,  he  bad  Jurlsatction  to  hear 
and  determine  a  charge,  under  section 
2066,  of  the  erection  or  maintenance  of  a 
public  nuisance.  He  also  bad  jurisdiction 
of  the  person  of  the  appellant,  and  the 
Judgment  rendered  by  him  cannot  be  at- 
tacked collaterally. 

The  writ  of  habeas  corpus  cannot  be 
used  for  the  mere  correction  of  errors. 
To  b»  entitled  to  the  writ  in  a  case  like 
this,  the  party  complaining  must  show  a 
Toid  Judgment.  A  Judgment  that  Is  mere- 
ly erroneous,  no  matter  bow  gross  the  er- 
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ror,  will  not  suffice.  Willis  t.  Bayles,  105 
Ind.  863,  6  N.  £.  Rep.  8;  Cooley,  Const. 
Lim.  marg.  p.  848;  Lbwery  v.  Howard, 
108  Ind.  440,  3  N.  £.  Rep.  124;  Holderman 
V.  Thompson,  103  Ind.  112,  6  N.  E.  Rep.  175; 
Com.  V.  Lenky,  26  Amer.  Dec.  87,  and 
note;  9  Amer. &  Eng.  Bnc. Law,  p. 227. and 
cases  cited;  Ez  parte  Watkins,  8  Pet.  193. 
Kecttou  1119,  Rev.  St.  1881.  provides  as  fol- 
lows: "No  court  or  Judge  shall  inquire 
Into  the  legality  of  any  judgment  or  pro- 
cess whereljy  the  riarty  Is  in  his  custody, 
or  discharge  him  when  the  term  of  com- 
mitment has  not  expired,  In  either  of  the 
cases  following:  »  •  •  SfcoaU.  Dpoo 
any  process  Issued  on  any  final  judgment 
of  a  court  of  competent  jurisdiction. "  The 
caRP  nt  bar  comes  clearly  within  the  pro- 
visions of  this  statute.  Appellant  insists, 
however,  that  the  wlttiimis  Is  void,  be- 
cause not  Issued  until  the4th  day  iit  March, 
12  days  after  the  rendition  of  the  Judg- 
ment ;  that  because  he  was  not  at  oncecoin- 
mitted  to  jail  in  default  of  puyuieat  the 
Justice  lost  jurisdiction,  and  could  not 
thercnfter  Issue  a  valid  mittimus.  It  Is 
the  duty  of  a  justice  of  the  peace.  If  a  de- 
fendant in  a  criminal  cause  does  not  Imme- 
diately pay  or  replevy  a  fine  adjudged 
against  him,  to  commit  him  to  Jail.  While 
this  should  be  done  at  once,  we  know  of 
no  reason  why,  if  for  any  reason  it  Is  not 
done,  the  justice  may  not  issue  a  mittimum 
thereafter.  We  think  he  may.  Nor  do  we 
think  a  defendant  Is  in  a  situation  to  com- 
plain, either  of  the  negligence  of  the  justice, 
or  of  the  Indulgence  extended  to  him  by 
giving  him  time  without  bail  for  the  pay- 
ment of  money  which  is  immediately  due. 
Appellant  complains  that  the  justice,  by 
allowing  him  to  go,  misled  him,  and  In- 
duced him  to  believe  no  effort  would  be 
made  to  enforce  the  judgmt^nt,  and  that 
forthls  reason  hedid  nut  appeal  within  the 
time  limited  by  law.  if  this  was  the  ino- 
tlve  which  led  the  justice  to  delay  Issuing 
the  mlttiiinis,  it  was,  of  course,  very  rep- 
rehensible, but  cannot  affect  the  question 
before  us.  The  court  did  not  err  in  quash- 
ing the  writ.  Judgment  affirmed,  with 
costs. 

— —  aM  Ina.  804) 

McCoLLUM  et  a/.  ▼.  rTHL.^ 

(Supreme  Court  of  Indiana.    April  1, 1891.) 

Ditch  Asskssmext  —  Collatebal  Attack — Tax- 

HaLB — RlOOTS  OF  PUKCIIASEB. 

1.  While  an  order  of  the  county  oommission- 
era  establishing  a  ditch  would  be  absolutely  void 
as  to  those  owners  of  lands  affected  thereby  who 
have  not  been  notified  as  required  by  the  statute, 
(1  Davis,  St.  Ind.  p.  428,  g  2,)  and  could  be  at- 
tacked collaterally,  yet  acomplaint  averring  that 
no  notice  was  given  to  the  then  owner  of  the  land, 
as  shown  by  tia  records  in  tlie  reooraer's  ofiioe, 
is  insufficient. 

2.  Although  the  lien  for  state  taxes  is  supe- 
rior to  the  lien  of  a  ditch  assessment,  yet  the 
purchaser  at  a  sale  for  state  taxes  will  not  take 
the  land  freed  from  the  lien  of  a  ditch  assess- 
ment which  had  attadhed  l>efore  the  sale,  and  •• 
to  which  the  tax-lien  hod  not  been  foreclosed. 

Appeal  from  circuit  coart.  White  coan- 
ty ;  J.  H.  Gould,  Judge. 

Robert  Grefcory,  for  appellants.  Seilen 
A  Vbl,  for  appellee. 

McBkidb,  J.  This  was  a  salt  by  appel- 
lee against  appellant  McCoUum  and  Eot>- 
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«rt  Breckinridge,  treasurer  of  White  conn- 
ty,  to  enjoin  the  collection  ot  a  ditch  as- 
sessment.  The  facts  as  alleged  in  the  com- 
plaint are  saliBtantlally  as  follown:  On 
the  &th  day  of  March,  1883,  the  then  treas- 
urer of  White  county  sold  the  W.  %  of  the 
N.  W.  Ji  of  section  29,  township  27  N.,  of 
range  3  W., in  said  county  Jor  taxes  which 
bad  been  assessed  asainet  the  land  from 
the  year  1S74  to  1SS2,  inclusive,  and  were 
then  delinquent.  Martin  L.  Bundy  was 
the  purchaser,  paying  fl26.81.  The  land 
was  not  redeemed,  and  on  the  10th  day  of 
AugUHt.  188o,  the  auditor  of  the  county 
made  Bundy  u  deed..  On  the  Ist  day  of 
October.  18S5,  Bundy' commenced  an  ac- 
tion in  White  circuit  court  to  quiet  bis 
title  to  the  land.  In  this  he  failed,  and 
the  court,  instead  of  quieting  his  title, 
foreclosed  his  lien  for  taxes,  and  the  land 
was  sold  by  the  sheriff  on  the  20th  day  of 
February.  1886,  under  the  decree  ot  fore- 
closure thnu  rendered  for ^308,  appellee  be- 
ing the  purrhnser,  and  receiving  a  sheriff's 
deed.  He  claims  title  under  this  deed.  On 
the  Sd  day  of  December,  1878,  a  petition 
was  filed  in  the  auditor's  office  of  White 
coQuty,  asking  the  establlshmpnt  by  the 
board  of  commissioners  of  said  county  of 
a  ditch  nflecting  the  lands  in  controversy. 
On  the  3d  day  of  March,  1879,  said  board 
appointed  viewers,  who  filed  their  report 
with  the  auditor  on  the  26th  day  of  April, 
1879.  and  on  the  5th  day  of  June.  1879, 
said  boanl  ordered  that  said  ditch  be  es- 
tablished. The  viewers,  by  their  report, 
set  apart  and  apportioned  to  said  land, 
together  with  the  E.  %  of  the  N.  E.  %  of 
section  30,  a  share  of  the  work  of  construct- 
ing said  ditch,  and  CHtimated  the  cost  of 
the  same  at  f  281.62;  andalso  apportioned 
to  said  two  tracts  together  $14.60  of  the 
costs  and  expenses  of  eptablishing  the 
ditch.  On  the  23d  day  of  .Tune,  18cS6,  the 
auditor  of  the  county  sold  the  contract 
for  constructing  that  portion  of  the  ditch 
apportioned  to  said  two  tracts  of  land  to 
appellant  George  McCollum,  who  did  the 
work,  and  received  from  the  auditor  a  cer- 
tificate showing  the  work  completed,  and 
that  there  was  due  to  him  f315  for  the 
same.  This  amount  the  auditor  charged 
against  the  land  on  the  tax  duplicate,  and 
when  this  snit  was  commenced  the  county 
treasurer  was  taking  steps  to  collect  it  by 
«ale  of  the  land.  The  prayer  of  the  com- 
plaint asks  that  appellee's  title  be  quieted 
as  against  the  assessment,  and  that  the 
treasurer  be  enjoined  from  attempting  to 
enforce  collection  by  sale  of  the  land.  Ap- 
pellee liases  his  contention  upon  two 
grounds.  Be  says:  "(1)  The  owner  of 
the  land  had  no  notice  of  the  ditch  pro- 
ceedings. They  are  therefore  a  nullity  as 
to  him,  and  the  aasessment  agninst  his 
lond  is  invalid,  and  constitutes  no  lien. 
(2)  The  lien  of  the  state  for  taxes  Is  para- 
mount, and  the  sale  and  deed  under  the 
decree  foreclosing  the  tax-IIen  operated  to 
extinguish  the  lien  of  the  ditch  assessment, 
even  if  it  was  valid  in  the  first  Instance." 
The  averments  of  the  complaint  relative 
to  notice  of  the  ditch  proceeding  are  as 
folio  jtb:  "And  the  plaintiff  says  that  the 
then  owner  of  said  land  (as  shown  by  the 
records  in  the  recordei-'s  office  of  said 
county)  did  not  sign  said  petition,  nor 


was  he  named  therein,  rtnd  that  said  au- 
ditor never  ga  ve  him  any  notice  of  the 
pendency  and  prayer  of  said  petition,  or 
of  the  time  set  for  the  hearing  thereof  by 
porting,  publication  in  any  newspaper,  or 
otherwise  rand  said  uaditordidnot  atany 
time  before  the  hearing  of  said  petition  by 
said  board,  and  the  edtablishment  by  it  of 
said  ditch,  post  or  publish  any  notice  in 
any  newspaper  of  the  pendency  and  prayer 
of  said  petition,  and  the  time  set  for  the 
hearing  thereof,  in  which  the  said  owner 
of  said  real  estate  was  named:  and  that 
said  hoard  did  not  find  or  adjudge  in  any 
order  made  by  It  in  said  proceedings  that 
said  owner  of  said  lands  had  received  any 
notice  whatever  of  the  pendenc.y  of  said 
petition,  nor  of  the  time  set  for  the  hear- 
ing of  the  same. "  It  Is  also  averred  that 
the  report  of  the  viewers  wasnot recorded. 
The  statute  under  which  the  order  was 
made  for  the  establishment  of  the  ditch  in 
question  required  the  auditor  to  give  no- 
tice, and  prescribed  that  the  notice  should 
contain  "the  names  of  the  owners  of  the 
lands"  that  would  be  affected  thereby.  1 
Davis,  St.  p.  428,  §  2.  An  order  made  with- 
out notice  would  be  void.  If  notice  was 
given  as  to  some,  but  not  as  to  all,  of  the 
owners  of  the  lands  affected,  those  not 
notified  would  not  be  bound  by  the  order 
made,  and  coald  attack  it  collaterally. 
Brosemer  v.  Kelsey,  106  Ind.  504.  7  N.  E. 
Rep.  669;  Davis  v.  Railway  Co..  Ill  ind. 
364, 16  N.  E.  Rep.  639.  The  attack  In  this 
case  upon  the  order  being  collateral,  it  is 
Incumbent  on  the  appellee  to  show  that 
the  proceeding  is  void,  and,  relying  upon 
want  of  notice  to  render  it  void,  the  aver- 
ments of  the  complaint  must  be  full  and 
specific  that  no  notice  was  given.  In  this 
respect  the  complaint  is  fatally  defective. 
The  averment  that  no  notice  was  given 
to  the  then  owner  of  the  land,  as  shown 
by  the  records  in  the  re<;order'8  office,  is 
not  sufficient.  The  statute  required  no- 
tice to  the  owner  of  the  land,  whether  he 
was  shown  to  be  such  owner  by  the  rec- 
ords in  the  recorder's  ofiice  or  not, and  the 
complaint  does  not  contain  an  averment 
that  notice  was  not  given  to  the  owner. 
This  qualified  negation  of  notice  Is  not 
sniBcient.  The  at  tack  here  made  upon  the 
order  Is  collateral.  Before  the  board  of 
commissioners  could  be  authorized  to 
make  an  order  establishing  the  ditch,  the 
law  required  the  giving  of  notice.  The 
giving  of  the  notice  was  Jurisdictional, 
and  the  fact  of  such  notice  was  a  jurisdic- 
tional fact  which,  in  the  ahsenca  of  express 
averment  to  the  contrary,  vviU,  when  the 
order  Is  attacked  collaterally,  be  presumed 
to  have  been  found  by  the  board  prior  to 
making  the  order.  Board,  etc.,  v.  Hail, 
70  Ind.  469:  Pendleton,  etc..  Co.  v.  Bai"- 
nard,  40  Ind.  146:  Railroad  Co.  v.  City  of 
Evunsvllle,  15  Ind.  395;  Board,  etc.,  v. 
Markle,  46  Ind.  96;  Jackson  v.  Smith.  120 
Ind.  520,  22  N.  E.  Kep.  4.S1.  The  appellee 
sought  to  meet  this  by  averring  that  "said 
board  did  not  find  or  adjudge,  in  any  or- 
der made  by  it  In  said  proceeding,  that 
said  owner  of  said  lands  had  received  any 
notice  whatever  of  the  pendency  of  said  pe- 
tition, nor  of  the  time  set  for  'hearing  of 
the  same."  But  it  will  be  observed  that 
this  averment  is  qualified,  as  is  the  avei- 
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meut  relative  to  the  griving  of  notice;  the 
"Bald  owner"  referred  to  being:  "the  then 
owner,  as  shown  by  the  records  in  the 
recorder's  office. "  This  averment  is  even 
more  defective  than  that  relative  to  the 
giving  of  notice.  It  is  not  averred  that 
the  board  did  not  find  or  adjudge  that  no- 
tice was  not  given  to  the  owner  of  the 
land,  but  that  they  did  not  find  or  ad- 
judge that  notice  was  not  received  by  said 
owner. 

With  reference  to  the  remaining  propo- 
sition, appellee's  promise  Is  unquestion- 
ably correct.  The  lien  of  the  state  for 
taxes  is  paramount,  and  is  superior  to  the 
lien  of  the  ditch  assessment.  It  does  not 
follow,  however,  that  because  appellee 
has  acquired  the  paramount  and  saperlor 
lien  upon  the  land,  appellants  may  not  al- 
so have  a  valid  and  sabsistlng  lien  there- 
on, although  Janipr  and  subordinate.  The 
order  establlsbirig  the  ditch  was  made 
June  9, 1879.  The  Hen  of  the  assessment 
attached  at  that  time.  Appellee's  tax-lien 
was  not  purchased  until  the  15th  day  of 
December,  1885.  There  seems  to  have  been 
no  effort  to  foreclose  the  taz-lleu  as 
against  the  ditch  assessment.  Appellee  in 
bis  brief  says  this  was  because  at  that 
time  no  "person  or  legal  entity  of  any 
kind  or  description,  amenable   to    legal 

{irocesB,  had  acquired  any  Interest  In  or 
len  against  the  land  by  virtue  of  the  ditch 
proceeding."  It  is  not  material  why  there 
was  no  foreclosure  as  against  the  assess- 
ment. It  is  enough  that  there- was  none. 
That  lien  still  exists,  and  its  holder  is  en- 
titled to  enforce  it,  subject  to  the  superior 
rights  of  appellee  under  his  paramount 
Hen.  Sncb  rights  as  the  appellant  McCol- 
lom  has  must,  however,  be  worked  out 
through  the  county  treasurer.  It  the 
owner  of  the  land  will  not  pay  the  assess- 
ment, it  Is  the  duty  of  the  treasurer  to  sell 
the  land.  Of  course,  the  purchaser  will 
take  it  subject  to  appellee's  claim,  and 
must  redeem  from  the  tax  foreclosure  sale 
before  he  can  realise  any  benefit  from  his 
purchase;  but  this,  we  think,  be  has  equi- 
tahlj-  the  right  to  do.  The  court  erred  in 
overruling  appellants'  demurrer  to  the 
complaint.  This  renders  it  unnecessary 
to  consider  the  other  errors  assigned. 
Judgment  reversed,  with  directions  to  the 
circuit  court  to  proceed  In  accordance 
with  this  opinion. 


(127  Ind.  B76) 

Nrw  et  a.1.  V.  New  et  al. 

(Supreme  Court  of  Indiana.    April  1,  1B91.) 

Will — Advancement — Distribction — Fbausu- 
lbnt  convbtanobs — estoppel. 

1.  A  will  devised  the  estate,  real  and  per- 
sonal, to  the  testator's  three  children,  subject  to 
the  right  of  the  widow  to  use  and  control  the 
same  durin);  tier  life.  She  loaned  a  large  sum  of 
the  funds  of  the  estate  to  one  of  the  sons,  taking 
his  note  therefor.  After  her  death  the  other  son 
was  appointed  executor  of  the  will,  and  recov- 
ered judgment  for  the  amount  of  the  note  and  in- 
terest. Held,  that  upon  distribution  the  loan 
must  be  regarded  as  an  advancement,  and  taken 
Into  consideration  In  equalizing  and  adjusting 
the  intciosts  of  the  distiibutces. 

8.  In  the  distribution  the  judgment  was 
ti«ated  as  an  asset  of  the  estate,  and  was  assigned 
to  the  executor  as  a  portion  of  his  share.  Held, 
Huti  he  could  subject  the  undivided  interest  of 


hia  brother  in  the  real  estate  to  the  payment  of 
the  claim,  and  oould  maintain  an  action  to  set 
aside  a  conveyance  thereof  as  fraudulent. 

8.  The  complainant  is  not  estopped,  as  to  the 
grantee  in  such  a  conveyance,  from  subjecting 
the  land  to  the  payment  of  his  judgment  by  the 
fact  that  he  had  already  executed  a  conveyance 
of  it,  since  his  pai-posn  in  subjecting  it  to  sale 
may  be  to  perfect  the  title  of  his  grantees. 

Appeal  from  superior  court,  Marion 
county;  N.  B.  Tatlob,  Judge. 

Davla  A  MartM,  for  appellants.  R.  O. 
Ha  wkina,  for  appellees. 

Olds,  C.  J.  The  pialntiO  John  C.  New 
first  filed  his  complaint  on  January  21, 
1886,  against  George  W.  New  and  Adella 
New,  bis  wife,  W.  Clinton  Thompson  and 
Mary  C.  Thompson,  his  wife,  Casper  Car- 
ter, Frank  New,  and  Elisabeth  New.  The 
sabstantlal  averments  of  this  paragraph 
are  as  follows:  That  on  the  20th  day  of 
December,  1877,  the  defendant  Qeorge  W. 
New  executed  to  the  plaintiff  his  note  for 
f  1,700,  due  three  months  after  date.  That 
said  note  remaining  unpaid  on  the  iSth 
day  of  December,  1882,  the  plaintiff  sned 
thereon  in  this  court,  and  In  said  action 
recovered  a  judgment  on  the  20th  day  of 
December,  1877,  for  f2,200,  which  remains 
anpald,  and  on  which  judgment  execution 
has  been  returned  nulla  bona.    That  on 

the day  of  January,  187-,  John  B. 

New  died  testate  at  said  county,  the  own- 
er in  fee-simple  of  the  south  half  of  lot  2,  in 
block  47,  in  the  city  of  Indianapolis,  Ind., 
and    of    a    large    amount    of    personal 

property ;  and  that  on  the  day  of 

January,  1872,  said  will  was  duly  admit- 
ted to  probate  in  said  county.  That  by 
the  terms  of  said  will  he  bequeathed  tbe 
whole  of  bis  estate  to  Maria  New,  bis 
wife,  to  have,  hold,  and  use  the  same  dar- 
ing her  natural  life;  and  at  her  death 
said  will  provided  that  whatever  re- 
mained should  be  equally  divided  between 
bis  three  children,  the  defendants  Mary  C. 
Thompson,  Qeorge  W.  New;  and  the  plain- 
tiff John  C.  New.  That  while  said  estate 
was  in  the  hands  of  and  under  the  con- 
trol and  management  of  said  Maria  New 
she  loaned  to  the  defendant  George  W. 
New,  of  the  funds  of  said  estate,  on  the  let 
day  of  May,  1872,  f5,000,  for  which  she 
took  his  note,  due  10  months  after  date; 
and  on  the  19th  day  of  July.  1872,  she 
loaned  said  George  W.  New,  of  the  funds 
of  said  estate,  f  700,  for  which  he  executed 
and  delivered  his  note  to  said  Maria  New. 
That  Maria  New  died  in  1880,  and  at  that 
time  no  part  of  either  of  said  notes  had 
been  paid.  That  the  plaintiB  was  ap- 
pointed executor  of  said  will,  and  on  tbe 
20th  day  of  November,  1880,  he  qualified  as 
such,  and  as  such  executor  of  the  will  of 
John  B.  New,  deceased,  be  recovered  Judg- 
mentagalnstthedefendantOeorgeW.New. 
upon  said  notes  given  to  tbe  said  Maria 
New,  in  this  court,  on  the  1st  day  of  July, 
1884,  for  ¥11.624.00.  That  it  was  provided 
in  said  Judgment  that  no  execution  sbonld 
issue  on  tbe  same  until  after  the  final  set- 
tlement of  the  estate  of  said  John  B.  New. 
deceased,  should  be  made.  That  in  1885 
the  plaintiff,  as  such  executor,  made  final 
settlement  of  said  estate,  in  which  It  was 
adjudged  that  of  said  Judgment  In  his  fa- 
vor us  such  executor  against  George  W. 
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New  tbere  was  due  to  the  plaintiff  the' 
Bom  of  $4,818.68  by  renson  of  the  fact  that 
he  was  then  the  owner  of  Mrs.  Thompson's 
interest  in  Bald  estate,  and  to  eqaalize 
him  nnder  the  provisions  of  said  will. 
That  on  the  3d  day  of  B'ebraary,  1880,  de- 
fendant George  W.  New  conveyed  without 
consideration  his  undivided  one-third  of 
said  real  estate  to  the  defendant  Mary 
Thompson,  by  qnltclalm  deed,  for  the  pur- 
pose of  defraadlng  his  creditors.  That  the 
defendant  George  W.  New  has  occupied  a 
portion  of  a  building  erected  upon  said 
south  half  of  lot  2,  in  block  47,  by  the  plain- 
tiff, at  his  sole  expense,  and  which  portion 
is  of  the  rental  value  of  $20  per  month, 
and  has  never  paid  any  rent.  That  Mrs. 
Thompson  never  exercised  any  control 
over  the  premises.  That  on  the  3d  day  of 
Febrnary,  1880.  the  defendant  George  W. 
New  was  the  owner  of  certain  other  real 
estate  described,  the  title  to  which,  by  the 
Indgraent,  was  quieted  in  the  defendants 
Adelia  New  and  Frank  New,  which  he  con- 
v^ed  without  consideration  to  the  de- 
fendant Casper  Carter  for  the  purpose  of 
defrauding  his  creditors,  (but  these  pieces 
of  real  estate  are  no  longer  In  issue,  and 
will  not  be  farther  noticed.)  Prayer  that 
said  several  conveyances  be  set  aside,  and 
said  several  parcels  of  real  estate  be  Bold 
to  pay  plaintiff's  JadgtuAnts. 

On  the  7th  day  of  June,  1886,  the  plain- 
tiff filed  two  additional  paragraphs  of 
complaint,  the  second  paragraph  averring 
the  same  facts  regarding  the  will  and  es- 
tate of  John  B.  New  and  the  conveyances 
of  George  W.  New  to  defendant  Mary 
Thompson  of  his  one-third  part  of  the  real 
estate  of  which  John  B.  New  died ;  averred 
the  Bettlement  of  the  estate  of  John  B. 
New,  and  the  judgment  of  $4,813.08;  and 
adds  the  additional  averment  that  after 
such  conveyance  to  her  the  said  defend- 
ant Mary  Thompson  and  W.  Clinton 
ThoAipson,  her  husband,  conveyed  the 
same  to  the  defendant  Adelia  New  without 
consideration.  The  third  paragraph 
avers  the  recovery  of  the  judgment  on  the 
note  mentioned  in  the  first  paragraph  of 
the  complaint  executed  by  George  W.  New 
to  the  plaintiff;  that  it  is  unpaid ;  thecon- 
veyance  of  certain  other  property  to  the 
defendant  Casper  Carter  by  defendant 
George  W.  New  wlthunt  consideration, 
and  to  defraud  his  creditors ;  and  that  all 
the  defendantB  claim  some  interest  In  the 
said  real  estate  BO  conveyed.  Each  para- 
graph charged  the  Insolvency  of  defendant 
George  W.  New,  and  prays  for  setting 
aside  the  deeds  of  conveyance  named 
therein,  and  asks  that  the  real  estate  be 
sold  to  pay  plaintiff's  debts,  etc. 

The  defendants  Adelia  New  and  Frank 
New  each  filed  their  separate  demurrer  to 
each  paragraph  of  the  complaint,  stating 
as  causes  for  demurrer  that  neither  para- 
graph of  complaint  stated  facts  sufllcient 
to  constitute  a  good  cause  of  action,  and 
that  "there  are  two  or  more  causes  of  ac- 
tion Improperly  united"  In  the  complaint; 
which  demurrer  was  overruled,  and  excep- 
tion reserved.  The  defendants  Adelia  and 
Frank  New  filed  a  Joint  answer  in  two 
paragraphs,— the  first  a  general  denial, 
and  the  second  pleaded  the  six-years  stat- 
ute of  limitations  to  the  second  and  third 


paragraphs  of  the  complaint.  The  plain- 
tiff demurred  to  the  second  paragraph  of 
answer  for  want  of  facts,  which  was  sus- 
tained, and  exceptions  to  the  ruling  not- 
ed. Adelia  New  filed  a  separate  answer, 
setting  forth  that  as  to  said  real  estate 
of  which  John  B.  New  died  seised  the 
plaintiff  was  estopped  to  prosecute  this 
suit,  lor  the  reason  that  before  the  bring- 
ing of  the  suit  the  plaintiff  had  conveyed 
the  Hame  by  warranty  deed  for  a  valuable 
consideration  to  one  Harry  S.  New,  who, 
before  the  commencement  of  this  suit,  con- 
veyed the  same  for  value  by  warranty 
deed  to  Elizabeth  New,  who  claims  title 
to  the  same  by  virtue  of  said  several  con- 
veyances, and  that  by  reason  thereof  the 
plaintiff  Is  estopped  from  subjecting  said 
real  estate  to  the  payment  of  said  judg- 
ment of  the  plaintiff  against  the  said  de- 
fendant Creorge  W.  New.  To  this  para- 
graph of  answer  plaintiff  replied  in  denial. 
The  defendant  Adelia  New  filed  a  croso- 
complaint  against  the  plaintiff.  In  which 
she  averred  that  on  the  28th  day  of  Feb- 
ruary, 1880,  she  became  the  owner  by  pur- 
chase for  valuable  consideration  from  the 
defendant  George  W.New  of  his  undivided 
one-third  interest  in  the  south  half  of  lot 
'2,  in  block  47,  in  the  city  of  Indianapolis, 
and  Is  still  the  absolute  owner  in  fee  there- 
of. That  on  the  16th  day  of  April,  1876, 
the  First  National  Bank  of  Indianapolis, 
Ind.,  recovered  judgment  against  the  de- 
fendant George  W.  New  and  others  In  this 
court  for  $2,148,  and  costs  taxed  at  $34.86 ; 
and  that  afterwards,  on  the  9th  day  nf 
April,  1881,  sold  on  execution  the  real  es- 
tate on  Washington  street,  described  in 
the  complaint  as  the  property  of  the  de- 
fendant George  W.  New,  to  satisfy  said' 
judgment.  That  the  plaintiff  purchased 
the  same  at  said  sheriff's  sale  for  $2,000, 
and  received  his  certificate  of  purcliase 
therefor,  and  which  certificate  he  assigned 
to  the  said  Adelia  New  on  the  8th  day  of 
September,  1881,  and  upon  which  certifi- 
cate she  obtained  the  deed  from  said 
sheriff  for  said  real  estate  on  the  4th  day 
of  December,  1882,  since. which  time  she 
has  been  the  absolute  owner  of  said  real 
estate.  That  on  the  14th  day  of  April, 
1876,  the  First  National  Bank  recovered 
judgment  In  this  court  against  the  defend- 
ant George  W.  New  and  others  in  the  sum 
of  $2,148.    That  on   the  3d  day  of  July. 

1878,  the  bank  assigned  the  judgment  to 
this  plaintiff,  and  on  the  9th  day  of  April, 
1881,  defendant  George  W.  New  paid  on 
said  judgment  $2,000,  and  on'the  7th  day 
of  September,  1881.  the  plaintiff,  being 
the  owner  thereof  by  assignment,  assigned 
said  judgment  to  cross-complainant  Ade- 
lia New,  and  that  she,  on  the  6th  day  of 
April,  1886,  had  said  judgment  revived, 
and  the  lien  thereof  continued,  and  that 
there  is  due  and  unpaid  thereon  the  sum 
of  $1,082.    That  on  the  3d  day  of  October, 

1879,  In  the  circuit  court  of  Hendricks 
county,  Ind..  the  plaintiff  recovered  judg- 
ment against  the  defendant  George  W. 
New  In  the  sum  of  $1,231.71.  That  on  the 
30tl»  day  of  January,  1881,  the  plaintiff  filed 
In  the  office  of  the  clnrk  of  the  circuit  court 
of  Marlon  county  a  certified  copy  of  said 
judgment,  and  on  the  7th  day  of  Septem- 
ber, 1881,  the  plaintiff  assigned  said  ]udg> 
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ment  to  her;  and  that  in  said  circuit 
court,  on  the  6th  day  of  March,  1S86,  said 
Jadgment  vras  revived  against  tbe  defend- 
ant George  W.  New.  That  the  same  re- 
mains due  and  unpaid  In  the  sum  of  $1,- 
705.92.  Pruyer  that  her  title  be  quieted 
to  the  said  real  entate  described  In  her 
croHS-c-omplalnt,  and  that  her  aald  Judg- 
ments he  decreed  superior  Uenii  to  the 
Judgment  of  the  plaintiff. 

The  plaintiff  demurred  to  the  cross-com- 
plaint, which  was  overruled,  and  plaintiff 
answered  In  two  paragraphs, — the  first 
a  general  denial.  The  second  paragraph 
averred,  so  far  as  relates  to  the  south  half 
of  lot  2,  in  block  47,  in  the  city  of  Indi- 
anapolis, that  the  same  was  the  property 
of  the  estate  of  .lohn  B.  New,  and  that 
the  conveyance  to  the  plaintiff  was  with- 
out consideration,  and  for  the  purpose  of 
defrauding  creditors  of  George  W.  New; 
and  thatcruss-complalnonthadfuli  knowl- 
edge that  her  husband,  George  W.  New, 
bad  received  a  large  amount  of  said  estate 
in  excess  of  his  share.  That  cross-com- 
plainant demurred  to  the  second  para- 
graph of  answer  to  her  cross-complaint, 
which,  was  overruled,  and  she  replied 
thereto  in  denial. 

Tbe  defendant  Frank  New  filed  cross- 
complaint.  In  which  he  claimed  to  be  tbe 
owner  in  fee  for  value  and  in  good  faith 
of  a  part  of  the  real  estate  described  in  the 
plaintiff's  complaint,  and  asked  that  bis 
title  be  quieted. 

The  defendant  Elizabeth  New  filed  an 
answer,  in  which  she  avers  that  the  plain- 
tiff conveyed  the  south  half  of  lot  2,  in 
block  47,  In  the  city  of  Indianapolis,  to 
Harry  S.  New,  who  conveyed  the  same  to 
ber,  and  that  she  is  the  owner  thereof. 

Upon  the  issues  joined  the  cause  was 
tried  by  the  court,  resulting  in  a  finding 
against' the  defendants  George  W.  New 
and  Adelia  New,  and  tbe  separate  motion 
of  each  for  a  new  trial  was  overruled,  and 
exceptions  taken,  and  Judgment  rendered. 
Appeal  was  taken  to  the  general  term  of 
the  superior  court',  and  the  judgment  of 
tbe  special  term  affirmed. 

The  first  question  discussed  by  counxel 
is  an  alleged  error  of  the  court  in  overrul- 
ing a  motion  to  strike  out  parts  of  the 
complaint.  We  are  not  referred  to  any 
part  of  the  record  presenting  any  question 
as  to  the  overruling  of  a  motion  to  strike 
out  any  part  of  the  complaint,  and  from 
an  examination  of  the  record  we  have  not 
been  able  to  find  any  record  of  such  a  mo- 
tion having*  been  filed  or  ruled  upon. 
Hence  we  do  not  consider  the  question. 

The  next  question  presented  ts  the  ruling 
on  the  demurrer  to  the  complaint.  We  do 
not  think  there  was  any  error  in  this  rul- 
ing. The  paragraphs  of  the  complaint 
were  sufficient  to  withstand  a  demurrer. 
It  avers  that  tlie  widow  of  John  B.  New 
loaned  the  money  to  George  W.  New,  and 
after  her  death  tbe  appellee  John  C.  New 
was  qualified  as  the  executor  of  the  last 
will  of  said  John  B.  New,  and  as  such  ex- 
ecntor  obtained  judgment  against  said 
George  W.  New  on  said  notes  for  nearly 
$12,000,  and  afterwards,  on  final  settle- 
ment, the  balance  due  on  the  judement 
was  transferred  and  decreed  to  be  due  the 
appellee  John  C.  New  as  a  part  of  bis  dis- 


tributive share  In  said  estate.  The  former 
adjudication  settled  the  righ  t  of  the  said 
appellee  to  recover  the  balance  due  npon 
the  judgment.  The  complaint  further  al- 
leges a  fraudulent  transfer  by  George  W. 
New  of  the  real  estate,  for  the  purpose  of 
defrauding  bis  creditors;  and  it  further 
shows  that  the  said  Adelia  New  is  the  wife 
of  tbe  said  George  W.  New. 

It  is  further  contended  that  tbe  court 
erred  in  sustaining  tbe  demurrer  to  the 
second  paragraph  of  the  answer  of  Adelia 
and  Frank  New,  pleading  the  Blx-year» 
statute  of  limitation.  The  facts  stated 
and  alleged  In  the  complaint,  which  are 
not  controverted,  and  are  mutters  of  rec- 
ord, introduced  In  evidence,  show  that  the 
cause  of  action  did  arise  within  six  years 
previous  to  the  commencement  of  the  ac- 
tion, and  there  is  no  available  error  in 
sustaining  thedemurrer  to  this  paragraph 
of  answer. 

It  is  next  claimed  that  the  court  erred 
in  overruling  tbe  demurrer  to  tbe  reply  of 
appellee  John  C.  New  to  the  separate  an- 
swer of  Adelia  New,  which  answer  alleged 
that  as  to  said  real  estate  of  which  Joba 
B.  New  died  seised  plaintiff  was  estopped 
from  subjecting  said  real  estate  to  sale 
tor  the  payment  of  his  Judgment,  for  the 
reason  that  be  had  conveyed  said  real 
estate  by  warranty  deed  to  Harry  S. 
Mew,  who.  before  the  cummencemeut  of 
this  suit,  had  conveyed  the  same  to  Eliza- 
beth New,  who  claims  title  to  the  same. 
A  bad  reply  is  good  to  a  bad  answer. 
Possibly,  as  against  Harry  S.  or  Eliza- 
beth New,  tbe  plaintiff  would  have  been 
estopped  from  subjecting  the  real  estate 
which  he  had  conveyed  by  warranty  deed 
to  sale  for  the  payment  of  his  judgmout; 
but  this  defense  was  not  available  to  tbe 
appellant  Adelia  New.  It  may  have  been 
the  purpose  of  the  grantor  in  subjecting 
It  to  sale  to  perfect  bis  title  for  the  ben- 
efit of  his  grantees. 

Tbe  next  question  presented  arises  upon 
the  overrulins:  of  the  motion  for  new  trial 
as  to  the  sufficiency  of  the  evidence  to  sup- 
port the  finding  and  judgment.  Items  I 
and  2  of  the  will  of  John  B.  New  are  as 
follows:  **ltem  First:  I  will  and  be- 
queath to  my  wife,  Maria  New^,  all  of  my 
estate,  real  and  personal,  during  her  nat- 
ural life,  to  be  by  her  used  and  enjoyed  as 
she  may  direct:  provided,  however,  that 
it  is  my  will  that  the  real  estate  of  which 
I  may  be  seised  shall  nut  be  Mold  or  In  any 
way  disposed  of  until  after  her  decease, 
unless  the  same  may  be  necessary  for  her 
support  and  maintenance  after  my  per- 
sonal property  has  been  exhauHted;  and 
further  direct  that  the  rents  and  profits 
of  my  real  estate,  after  payment  for  nec- 
essary repairs,  shall  be  by  my  wife  used  as 
she  may  direct.  Item  Seconu  *  After  the 
death  of  my  said  wife  it  is  my  will  and  de- 
sire that  all  of  my  real  estate  of  which  I 
may  die  seised,  as  well  as  all  the  personal 
property  which  shall  not  have  been  used 
by  my  said  wife,  shall  be  equally  divided 
between  my  children,  George  W.  New, 
Mary  C.  Thompson,  and  John  C.  New,  or 
their  heirs,  respectively,  share  and  share 
alike."  After  tbe  death  of  John  B.  New, 
George  W.  New  borrowed  of  the  widow 
about  $8,000  in  money,  and  executed  his 
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netes  to  her  (or  tbe  same.  After  the  death 
of  the  widow,  the  appellee  John  C.  New 
was  appointed  executor  of  the  last  will  of 
his  father,  John  B.  New,  and  as  such  exec- 
utor brought  suit  aKainst  George  W.New 
on  the  notes  given  to  bis  mother,  the 
widow,  and  recovered  judgment  npon  the 
notes;  and  It  was  ordered  that  execution 
should  not  issue  until  after  the  settlenrent 
of  said  estate.  Upon  the  final  settlement 
of  the  estate  it  was  found  that  there  was 
due  the  estate  on  said  Judgment  $4,813.68 
from  George  W.  New  over  and  above  the 
amount  of  his  share  of  the  personal  prop- 
erty, and  for  the  purpose  of  settling  said 
estate  the  judgment  in  favor  of  the  estate 
against  George  W.  New  was,  by  order 
of  tbe  court,  transferred  to  John  C.  New, 
'as  a  part  of  his  portion  of  the  ef^tate.  Jt 
is  contended  on  the  part  of  tbe  appellants 
that  the  money  borrowed  by  George  W. 
New  of  his  mother  was  her  individual 
money,  and  not  the  money  of  the  eHtate. 
This  cannot  be  maintained  in  this  case,  for 
the  reason  that  It  is  settled  against  the 
said  George  W.  New  in  the  former  adju- 
dication between  him  and  the  estate,  in 
tbe  suit  wherein  the  Judgment  was  ren- 
dered and  given  in  tbe  settlement  of  the 
estate,  when,  by  the  order  of  thecourt,  tbe 
Judgment  was  transferred  to  John  C.  New 
as  a  part  of  bis  share  of  the  estate,  and 
by  reason  of  which  transfer  tbe  said 
George  W.  New  received  a  larger  portion 
of  the  other  property  of  tbe  estate;  for, 
by  treating  the  judgment  as  a  part  of  the 
assets  of  tbe  estate  of  John  P.  New,  the 
amount  due  to  eai-b  l^atee  would  be  pro- 
portionally greater,  and  George  W.  New 
received  his  sbare  out  of  the  other  prop- 
erty of  the  estate,  and  be  is  precluded  from 
again  litigating  this  question.  These  for- 
mer adjudications  set  at  rest  tbe  question 
as  to  whom  the  money  loaned  belonged, 
And  in  this  case  itmust  betreated  as  a  part 
of  the  estate  of  John  B.  New,  which  passed 
to  the  legatees  by  the  terms  of  the  will  tbe 
same  as  if  It  was  a  part  of  the  personal  es- 
tate of  which  the  testator  died  the  owner, 
and  which  had  nut  been  consumed  or  used 
by  the  widow  in  her  llle-tlme. 

There  yet  remains  the  further  question 
as  to  whether  or  not  John  C.  New  had  the 
right  In  equity  to  have  the  portion  of  tbe 
real  estate  which  George  W.  New  took  by 
the  will  applied  to  tbe  payment  of  the 
judgment.  By  the  terms  of  the  will  the 
three  children  took  the  estate,  real  and 
personal,  of  the  father  in  equal  parts,  sub- 
ject to  tbe  right  of  tbe  widow  to  use  and 
control  the  same  during  her  life.  During 
tlie  life  of  the  widow  she  advanced  in  the 
shape  of  a  loan  to  George  W.  New  some 
^,000.  In  eqult.?,  when  she  died  the  es- 
tate ought  to  be  so  adjusted  and  diBtrib- 
ated  as  that  each  of  the  other  children 
would  receive  an  equal  amount  with 
George  W.  The  fact  that  he  procured  a 
portion  of  the  money  in  the  custody  of  the 
mother,  to  which  the  other  two  were  en- 
titled, even  by  giving  a  note  for  its  repay- 
ment, ought  not  to  give  bim  any  advan- 
tage lu  the  distribution  of  the  estate.  We 
think  It  should  be  treated  as  an  advance- 
ment to  bIm.  If  an  advancement,  then, 
in  a  partition  of  the  real  estate  between 
tbe  heira,  he  would  only  have  such  inter- 


est in  the  real  estate  as  would  be  due  him 
after  adjusting  the  ad  vancement.  But  tbe 
parties  bave  sought  another  way  of  ad-. 
Justing  and  equalizing  the  estate  between 
tbe  legatees.  The  executor  brings  suit 
and  recovers  Judgment  against  tbe  legatee 
George  W.  New,  who  borrowed  a  part  of 
the  funds  of  the  estate.  In  the  case  of 
FlHcus  T.  Moore.  121  Ind.  547,  28  N.  E.  Rep. 
362,  it  was  held  by  a  majority  of  this 
court,  and  ia  now  tbe  settled  law  of  tbe 
state,  that  a  debt  due  an  estate  of  an  in- 
testate from  an  heir  may  be  retained  out  of 
his  distributive  share  of  the  surplus  pro- 
ceeds of  real  estate  which  has  been  regu- 
larly sold  in  order  to  make  assets  to  pay 
debts,  as  against  one  who  took  a  mort- 
gage pending  the  settlement  of  the  estate, 
with  knowledge  of  the  indebtedness.  If 
the  administrator  has  the  right  to  apply 
money  due  tbe  heir  for  bis  share  of  real 
estate  which  accidentally  comes  into  iiis 
hands  by  reason  of  the  non-divlslbility  of 
real  estate,  so  that  only  asufflcient  amount 
can  be  sold  to  pay  the  debts  of  the  estate, 
by  reason  of  which  indivisibility  tbe  ad- 
ministrator is  compelled  to  sell '  all  the 
land,  thereby  receiving  a  surplus  for  tbe 
sale  of  the  real  estate,  to  the  payment  of 
a  debt  due  the  estate,  then  tbe  admlni8<- 
trator  certainly  has  the  right.  In  equity. 
In  case  no  sale  is  made  of  the  real  estate 
by  which  surplus  comes  into  bis  bunds,  Co 
have  the  interest  of  the  heir  applied  to  the 
payment  of  the  debt  due  tbe  estate.  In 
that  case  itis  said :  "Tbe  rightof  heirs  to 
participate  equally  in  tbe  estate  of  their 
ancestor  Is  superior  to  that  of  a  lienholder 
with  notice. "  This  recognizes  tbe  doc- 
trine that  there  exists  a  right  to  have  an 
equal  distribution  of  the  estate  between 
heirs,  devisees,  and  legatees;  and  for  that 
purpose  there  exists  in  equity  a  lien  and 
right  to  have  such  portion  of  an  estate, 
whether  real  or  personal,  as  goes  to  the 
heirs,  applied  to  the  payment  of  a  debt 
due  from  theheir  to  theestate.  In  thecase 
at  bar,  and  in  like  cases,  the  estate  vested 
subject  to  tbe  rights  of  the  widow:  and 
the  testator  contemplated  an  equal  dis- 
tribution of  such  portion  of  his  estate  as 
remained  at  tbe  death  of  the  widow  be- 
tween tbe  legatees,  share  and  share  alike. 
In  this  case  tbe  widow  had  full  power 
to  use  Bucb  portion  of  tbe  estate  as  neces- 
sary to  supply  her  wants  during  her  life, 
and  at  her  death  provision  was  made  for 
an  equal  distribution  of  the  estate  remain- 
ing between  the  three  children.  Before 
her  death  one  obtains  possession  of  a  por- 
tion of  the  funds  constituting  apart  of  the 
estate,  and  executes  his  note  tor  the  share, 
which  becomes  a  part  of  the  assets  of  the 
estate.  The  portion  of  the  reul  estate 
which  Ge«>rge  W.  took  by  the  will  was  sub- 
ject to  the  payment  of  thejudgmeut  taken 
for  the  iiortion  of  the  personal  estate 
which  he  had  obtained,  and  tbe  executor 
had  the  right  to  have  it  subjected  to  sale 
to  pay  the  debt;  or  in  a  partition  of  the 
real  estate  tbe  other  devisees  had  the  right 
to  have  It  treated  as  an  advancement,  so 
that  the  debtor  had  no  interest  in  the  real 
estate  except  tbe  amount  renmlning  in  ex- 
cess of  tbe  amount  of  the  judgment.  The 
executor  having  the  right  to  subject  the 
land  to  the  payment  of  the  Judgment,  tbe 
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assignee  nlso  had  the  same  rigbts.  See, 
also,  Folti  V.  Wert,  103  Ind.  404.  3  N.  E. 
Rep.  950;  Peck  r.  Williams.  113  Ind.  25ff, 
15  N.  E.  Rep.  270;  AUeman  v.  Hawley.  117 
Ind.  532,  20  N.  E.  Rep.  441 ;  Carver  v.  Fen- 
nimore,  116  Ind.  236,  19  N.  E.  Rep.  103; 
Koons  v.Me]lett,121  Ind.  585,  23  N.  E.  Rep. 
95.  It  Is  cnntesded  that  George  W.  had 
conveyed  the  real  estate  to  his  wife.  Ade- 
Ma,  fur  a  valuable  consideration,  before 
the  commencement  of  this  suit,  and  as 
against  her  the  land  cannot  be  subjected 
to  the  payment  of  the  Jad^ment.  The 
question  of  consideration  for  the  deed  to 
her  is  disputed,  and  there  is  evidence  tend- 
ing to  prove  that  there  was  no  valid  con- 
sideration for  such  conveyance.  This 
court  must  treat  it  as  a  voluntary  convey- 
ance without  any  consideration,  and  she 
toolc  only  such  interest  in  the  land  as  her 
husband  In  fact  had. subject  totheequities 
of  the  co-tenants.  We  do  not  deem  it  nec- 
essary to  further  discuss  the  evidence  in 
the  case,  or  the  form  of  the  Judgment. 
There  is  no  error  in  the  record  for  which 
the  Judgment  should  be  reversed.  All  of 
the  appellants  having  filed  disclaimers  ex- 
cept Adelia  New,  the  Judgment  Is  affirmed, 
at  costs  of  Adelia  New. 

Elijott,  J.,  took  no  part  in  the  decision 
of  this  case. 

(127  Ind.  5U)  

Orebnwalt  V.  Mat. 
(Supreme  Court  o/ Indiana.    April  1,  1801.) 

ExiCUnON— JUDQMENT  ObTAINBD  BT  FBAtJB— IN- 
JUNCTION. 

Where  s  defendant  in  a  suit  before  a  lus- 
tioe  of  the  i>eace  pays  the  claim,  and  enters  Into 
a  .vtipulation  for  a  aismiasal  at  the  costs  of  plain- 
tiff, and  subsequently  causes  witnesses  to  be  sub- 
poenaed, and  costs  to  be  taxed  against  plaintiff, 
a  judgment  therefor  is  invalid,  as  obtained  by 
fraud,  and,  since  a  Justice  has  no  jurisdiction  to 
review  his  own  judgment,  there  is  no  remedy  at 
law,  and  equity  will  enjoin  its  collection. 

Appeal  from  circuit  court,  Noble  county; 
R.  Wes.  McBridb,  Judge. 

H.  G.  ZImmermaDB  and  Frank  M.  Prlck- 
ett,  for  appellant.  P.  V.  BoHmao,  for  ap- 
pellee. 

Elliott,  J.  The  appellee  brought  this 
suit  tuenjoln  the  collection  of  an  execution 
issued  by  a  Justice  of  the  peace,  and  ob- 
tained a  perpetual  injunction.  The  facts 
as  they  appear  in  the  special  finding  may 
be  thus  summarized:  The  appellee  sued 
out  SkCaplas  ad  reapondendum  against  tbe 
appellant,  on  which  the  latter  was  arrest- 
ed, and  brought  before  the  Justice  of  the 
peace  by  whom  the  writ  was  issued.  Va- 
rious intermediate  steps  were  taken  in  the 
case,  bat  it  is  not  important  to  notice 
them  in  detail.  On  the  24th  day  of  Sep- 
tember, 1S87,  the  appellant  paid  tbe  claim 
on  which  the  action  wherein  the  writ  was 
issued  was  founded,  and  at  that  time  the 
appellee  agreed  todismlss  theaction.  Aft- 
er the  payment  of  the  claim,  and  after  the 
agreement  to  dieraisH  was  made,  the  ap- 
pellant caused  a  subpoena  to  be  issued  for 
three  witnesses,  all  members  of  his  own 
.amily,  and  residents  of  the  county  adjoin- 
ing tbe  one  In  which    the  action   was 


brought.  The  appellee  did  not  see  tbrjus-- 
tlce  of  the  peace  until  the  6tb  day  of  Octo- 
ber, 18.S7,  the  day  prior  to  the  time  tbe 
cause  was  set  for  trial,  and  the  Justice  of 
tbe  peace  then  informed  him  that  the  sub- 
poena bad  been  Issued  ;  whereupon  the  ai." 
pellee  informed  the  Justice  of  the  agree- 
ment to  dismiss  the  case,  and  directed  him 
to  enter  a  Judgment  dismissing  it  at  bis 
(the  appellee's)  costs.  On  the  6th  day  of 
October  the  appellant  appeared  with  his 
witnesses;  and,  finding  that  an  entry  of 
dismissal  had  made,  caused  tbe  witnesses 
he  had  subpoenaed  to  demand  tbMr  fees 
and  mileage.  The  Justice  taxed  fees,  mile- 
age, and  costs  as  directed  by  the  appel- 
lant. Before  the  commencement  of  the 
present  suit  the  appellee  paid  all  fe^s  and  , 
costs  except  th(.>  fees  and  costs  of  the  wit-  ' 
nesses  Just  mentioned.  The  appellant 
caused  the  execution  which  is  sought  to  be 
enjoined  to  be  Issued  for  the  purpose  of 
enforcing  collection  of  the  costs  and  fees 
taxed  after  tbe  order  of  dismissal  was  en- 
tered. In  our  opinion,  tbe  appellee  was 
entitled  to  the  relief  awarded  him.  Tbe 
Judgment  for  costs  was  procured  by  fraud. 
A  party  who  pays  a  claim  and  enters  into 
an  agreement  providing  for  a  dismissal  of 
theaction  brought  on  tbeclaim  is  guilty  of 
a  fraud  if  be  subsequently  causes  witnesses 
to  be  subpoenaed  and  costs  to  be  taxed 
against  his  adversary.  Nealis  w.  Dicks,  72 
Ind.  874;  Johnson's  Adm'rs  v.  Unversaw, 
30  Ind.  435;  Stone  v.  Lewman,  28  Ind.  97; 
Pearce  v.  OIney,  20  Conn.  544;  Chambers 
V.  Bobbins.  28  Conn.  552;  Rogers  v.Gwlnn, 
21  Iowa,  58;  Hibbard  v.  Eastman,  47  N. 
H.  507.  As  the  judgment  (or  costs  was  ob- 
tained by  fraud,  equity  will  enjoin  Its  col- 
lection, for  the  Justice  of  the  peace  had  no 
authority  to  review  his  own  Judgment  on 
the  ground  of  fraud.  A  Justice  of  the  peace 
possesses  no  equity  Jurisdiction,  and  can- 
not set  asideor  annul  his  Judgment  except 
In  the  mode  provided  by  statute,  and  the 
statute  does  not  authorize  him  to  review 
a  Judgment.  Ainswortb  v.  Atkinson,  14 
Ind.  538;  Snell  v.  Moban,38  Ind.494;  Rich- 
ards V.  Reed,  39  Ind.  830 ;  Doyle  v.  State.  61 
Ind.  324;  Brown  v.Goble,  97  Ind.  86.  The 
jurisdiction  of  equity  was  rightly  Invoked 
in  this  instance,  for  the  reasons  that  there 
was  fraud,  and  that  there  is  no  adequate 
remedy  at  law.  If  the  original  action  had 
been  brought  in  a  court  invested  with  Ju- 
tisdictiou  to  correct  or  review  Its  own 
Judgments  and  orders,  we  should  have  a 
very  different  question.  Here,  however, 
the  appellee  could  not  secure  relief  before 
the  Justice  of  the  peace,  and  we  must  ad- 
Judge  that  it  can  be  awarded  him  by  eq- 
uity, or  else  we  must  adjudge  that  he  is 
remediless.  The  case  of  Martin  v.  Pifer, 
96  Ind.  245,  is  not  in  point,  for  the  reason 
that  in  this  case  the  judgment  was  ob- 
tained by  fraud,  and  was  entered  after  the 
action  had  been  dismissed.  If  there  had 
been  a  trial  in  this  case,  a  different  ques- 
tion would  arise;  but  there  was  no  trial, 
for  the  order  on  which  the  execution  is- 
sued was  entered  after  the  plaintiff  had 
dismissed  his  action.    Judgment  affirmed. 

McBride;,  J.,  did  not  take  part  in  the 
decision  of  this  case. 
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Sbswalteb  t.  Bbbomam.i 
ISuipnme  Court  of  IncUana.   April  S,  1891.) 

ApPKAIt— RSOOBO — Btidbnci. 
fChere  It  appeared  from  tne  transcript  that 
•t  the  close  0/  the  trial  defendant  filed  his  bill 
of  ezoepUons,  which  related  to  the  rulings  of  the 
court  on  the  evidence,  and  did  not  purport  to 
contain  the  evidence,  and  that  10  days  after- 
wards, after  the  motion  for  new  trial  was  ovei- 
mled,  an  entry  appears  eranting  defendant  60 
days  in  whioh  to  nfe  his  bUl  of  exceptions,  and 
the  next  entzy  is  of  date  5  months  afterwards, 
and  recites  that  the  reporter's  lonr-hand  manu- 
script of  the  evidenoe  was  filed  on  that  date,  and 
incorporated  in  the  bill  of  exceptions  as  a  part  of 
the  transcript,  and  what  appears  to  be  a  olll  of 
exceptions  is  annexed  to  the  transcript  bearing 
a  file-mark,  but  without  the  clerk's  authentica- 
tion. It  mnst  be  held  that  the  evidence  is  not  in 
the  record,  and  questions  as  to  the  admissibility 
of  evidence  and  oorreotaees  of  instruotlons  can- 
not be  considered. 

Appeal  from  clrcolt  court.  Jay  county; 
R.  a.  Pkterson,  Special  Judge. 
.  Corwin,  Smith  &  Boa  worth,  and  Fox 
A  RobblBB,  for  appellant.  Tbowpaoa, 
Manb  A  Tlrompsoa  and  WUUawson, 
B&Uey  A  Walters,  for  appellee. 

MiLi^BR,  J.  The  only  unp  of  the  several 
errors  assigned  wblch  is  presented  for  unr 
consideration  relates  to  the  action  of  the 
court  in  overrnUng  the  appellant's  motion 
for  a  new  trial.  The  appellee  makes  the 
point,  and  renders  It  necessary  for  us  to 
determine  whether  the  evidence  given  on 
the  trial  of  tlie  canse  is  in  the  record.  We 
are  informed  by  the  transcript  that  on  the 
17th  day  of  February,  1888,  at  the  close  of 
tbe  trial,  the  defendant,  who  is  the  appel- 
lant here,  tendered  to  the  court  bis  bill  of 
exceptions  No.  1,  and  the  same  was  signed, 
sealed,  and  made  part  of  the  record  on 
that  day.  This  bill  ul  exceptions  relates 
to  the  rulings  of  tbe  court  on  the  admls- 
rton  and  exclusion  of  evidence,  and  does 
not  purport  to  Include  all  tbe  evidence 
given  on  the  trial.  On  the  27th  day  of  the 
same  montb,  and  after  the  motion  for  a 
new  trial  had  been  overruled,  an  entry  ap- 
pears to  have  be<>n  madein  the  order  book 
granting  tbe  defendant  60  days  within 
which  to  file  his  bill  of  exceptions.  Im- 
mediately following  this  entry,  as  shown 
by  the  transcript,  follows  tbe  certificate  of 
the  clerk,  which  contains  the  only  anthen- 
cication  to  tbe  correctness  of  the  transcript 
In  these  words :  "  State  of  Indiana,  Jay 
county — SB. :  I,  William  S.  Fleming,  clerk 
of  the  Jay  circuit  court  in  said  state,  do 
hereby  certify  that  the  above  and  forego- 
ing transcript  contains  true  und  complete 
copies  of  all  the  papers  and  entries  in  said 
canse.  I  further  certify  that  on  tbe  2d 
day  of  August,  1888,  the  otficial  reporter 
who  took  down  the  evidence  in  said  canse 
filed  in  my  office  his  long-hand  manuscript 
thereof,  which  is  the  same  manuscript  of 
the  evidence  incori>orat«d  In  tbe  bill  of 
exceptions  made  part  of  tbe  foregoing 
transcript.  In  witness  whereof  I  hetv- 
unto  set  my  band  and  affix  the  seal  of 
said  court  at  the  city  of  Portland,  this  2d 
day  of  Ansast,  1888.  W.  S.  Fi.kming,  Clerk 
of  the  Jay  carcult  Court."  This  Is  fol- 
lowed by  the  assignment  of  errors,  signed 
by  the  attorneys  of  the  appellant.  We 
then  find  attached  to  the  transcript  what 

*B«bMrlhg  denied.      1 


purports  to  be  a  bUI  of  exceptions  con- 
taining tbe  evidence,  and  bearing  the  file- 
mark  of  the  clerk  of  tbe  Jay  circuit  court. 
There  is  no  authentication  of  this  annex 
to  the  transcript  whatever.  Another  and 
equally  fatal  objection  is  that  except  for 
the  file-marks  aboTe  referred  to.  It  does  not 
appear  that  tbe  hill  of  exceptions  was  ever 
filed  as  a  part  of  the  cause,  as  reqnlred  by 
section  6l>9  of  our  Code.  Sbulse  v  Mc- 
Williams,  104  Ind.  512,  8N.  £.  Rep.  243; 
Stewart  ▼.  State.  113  Ind.  605,  16  N.  £. 
Rep.  186;  Loy  v.  Loy,  90  Ind.  404;  Hessian 
y  State,  116  Ind.  68, 17  N.  £.  Rep.  614.  We 
conclude  that  the  objection  made  by  tbe 
appellee  is  well  taken,  and  that  conse- 
quently, tbe  evidence  is  not  a  part  of  tbe 
record  of  this  cause.  Without  the  evi- 
dence, the  question  npon  the  admissibil- 
ity of  evidence  and  correctness  of  tbe  in- 
structions given  and  refused  are  not  lie- 
fore  us  in  8U<*b  form  as  to  be  available  to 
the  appellants.  Stevens  v.  Stevens,  26  N.E. 
Rep.  1078,  (at  this  term.)  Judgment  af- 
firmed. 

■~"~~^  (117  Ind.  870) 

Rat  V  Fehrbll  eit  al 
(Supreme  Court  of  Iniiana.    April  8, 1891.) 

MOBTOASKS — BBrOKlIATION  — Eqcai.  Bquitibs— 
LsOia.  TiTLB. 

1.  Where  a  mortgage  describing  other  land 
than  that  which  was  intended  is  foreclosed,  and 
the  land  described,  which  also  belonged  to  the 
mortgagor,  is  sold  for  a  sum  sufficient  to  pay  the 
debt,  the  mortgage  will  not  be  reformed,  for  the 
purpose  of  foreclosure,  to  include  the  land  orig- 
inally intended,  since,  the  debt  being  satisfied, 
there  is  no  ground  for  such  relief. 

8.  Where  the  legal  tiUe  to  the  land  intended 
by  the  mortgagor  to  be  included  in  the  mortgage, 
but  which  was  omitted  in  the  description,  was 
held  by  him  in  trust  for  a  ward  whose  money 
purchased  it,  the  ward  is  entitled,  on  his  cross- 
complaint  to  tbe  bill  by  tbe  mortgagee  for  refor- 
mation and  foreclosure,  to  have  the  title  decreed 
in  him,  as,  the  equities  of  the  mortgagee  and 
ward  being  equal,  the  legal  title  vested  in  the 
trustee  for  the  latter's  use  must  prevail. 

Appeal  from  cirrult  court,  Tigo  county; 
William  Mack,  Judge. 

Oeo.  A.  Kniffht  and  Inaae  N.  Pierce,  for 
appellant.    C^ras  F.  McNutt,  tor  appellees. 

McBRinx,  J.  This  was  a  suit  by  appel- 
lant to  foreclose  a  mortgage  on  a  certain 
tract  of  land  in  Clay  county,  and  on  lots 
Nos.  80  and  31,  in  the  town  of  Cory,  in  said 
county,  and  to  reform  the  mortgage.  Tbe 
reformation  of  the  mortgage  sought  was 
with  reference  to  tbe  two  town  lots,  it  be- 
ing averred  that  when  the  mortgage  was 
executed  the  mortfsagi^  owned  said  lots 
NoH.  30  and  31,  which  were  of  tbe  value  of 
f  1 ,000,  and  also  owned  lots  Nos.  40  and  41,  In 
said  town,  which  were  only  of  tbe  value  of 
$25  each,  and  that  prior  to  the  making  of 
said  mortgage  it  was  agreed  and  under- 
stood by  and  between  the  mortgagor  and 
mortgagee  that  said  lots  30  and  81  were  to 
be  included  in  and  covered  by  said  mort- 
gage, but  that, by  mutual  mistake  of  both 
parties,  lots  Nos.  40  and  41  were  described 
instead.  Appellees  answered,  alleging  in 
substance  that  on  acertain  dateappellant 
brought  suit  In  Clay  circuit  court  against 
appellees,  John  R.  Ferrell,  Oliver  James, 
and  others,  for  the  foreclosure  of  the  same 
mortgage  sued  on,  and  for  the    collection 
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ot  tbe  same  debt;  and  also  to  foreclose  a 
certain  other  mortgaffe  given  on  certain 
other  lands  In  the  same  county,  to  secara 
the  same  debt;  and  that  such  proceedings 
were  afterwards  had  In  said  cause  that 
appellant  recovered  a  judgmpnt  In  said 
coartforthesumoff3,249.48,the  amount  of 
tbe  debt  secured,  and  u  decree  foreclosing 
both  of  said  mortgages,  and  an  order  for 
the  sale  of  tbe  several  tracts  of  land  to 
satUf;  the  same.  That  on  an  order  of 
sale,  Issued  on  said  deci'ee,  tbe  sheriff  sold 
said  land  asfollows:  The  land  covered  by 
the  mortgage  not  here  In  suit  nras  sold  to 
one  Walter  R.  Ferrell  for  fl  ,691,  and  the 
land  Included  in  themortgagenow  in  suit, 
including  said  lots  40  and  41,  were  sold  to 
and  bid  in  by  appellant  tor  $1,686;  said 
two  snms  being  the  full  amounts,  and  in 
full  satisfaction  ot  said  judgment, interest, 
and  cost.  Tliat  said  purchasers  paid 
their  bids  in  full ;  the  sheriff  executed  to 
tbeni  certificates  of  purchase  for  tbe  real 
estate  so  purchased,  which  certiOcates  it 
is  alleged  they-stlll  hold ;  and  that  said 
sheriff  returned  said  order  of  sale  Batisfie<l 
in  full.  It  is  further  averred  that  "said 
Judgment  so  rendered  In  said  cause,  with 
all  said  subsequent  proceedings  bad  there- 
under,  is  in  full  force  and  effect,  being  un- 
reversed and  nnappealed  from ;  that  the 
description  ot  said  real  estate  contained 
in  said  several  mortgages  was  carried 
Into  said  Judgment  and  decree,  order  of 
sale,  tbe  advertisement,  and  sheriff's  cer- 
tificates ot  purchase;  that  tbe  said  lands 
and  town  lots  so  mortgaged  and  sold 
were,  at  tbe  time  said  mortgages  were 
executed,  and  at  tbe  time  of  said  sale, 
owned  In  tee-simple  by  the  said  John  R. 
Ferrell  and  Oliver  James,  and  were  by  them 
inserted  in  said  several  mortgages  by 
their  true  and  proper  description,  and 
which  real  estate  was  at  the  time  of 
sale  of  the  valueot  fourthonsand  dollars. " 
The  court  overruled  a  demurrer  to  this  an- 
swer, and  apnellant  assigns  this  ruling  as 
error.  Appellant's  objection  to  this  an- 
swer, as  stutea  by  counsel  in  their  brief,  is 
that  it  "contains  no  denial  of  the  allega- 
tions of  tbe  complaint  as  to  tbe  mistake 
or  fraud  therein  set  out,  of  Mr.  James  in 
tbe  mulvingot  the  two  mortgages  toappel- 
lant,  of  tbe  value  of  the  real  estate  therein 
described." 

We  find  no  charge  of  fraud  in  the  com- 
plaint, and.  indeed,  no  question  of  fraud  in 
the  case.  The  power  of  courts  of  equity 
to  reform  mortgages  and  other  written 
instruments,  to  make  them  conform  to 
what  the  parties  to  them  mutually  in- 
tended, but  through  mistake  of  fact  or 
fault  of  the  scrivener  failed  to  express,  Is 
frequently  Invoked  and  frequently  exer- 
cised. That  a  mistakeina  mortgage  may 
be  corrected,  and  the  mortgage  reformed 
and  reforeclosed,  after  foreclosure,  and  in 
some  cases  even  after  sale,  is  also  settled. 
Conyers  v.  Mericles,  75  Ind.  443;  Arm- 
strong V.  Sshort,  95  Ind.  82C;  McCasland  v. 
Insurance  Co.,  108  Ina.  130,  9  N.  E.  Rep. 
119;  Curtis  V.  Uooding,  99  Ind.  45;  Jones 
T.  Sweet,  7T  Ind.  187. 

These  authorities,  and  many  others  that 
might  be  cited,  settle  the  proposition  that 
when,  by  reason  of  the  mutual  mistake  of 
tbe  parties,  the  description  of  tbe  mort- 


gaged premises  is  so  detectlTa  tbat  no  title 
would  pass  under  sale,  or  when,  by  such 
mutual  mistake,  land  is  described  which 
does  not  belong  to  the  mortgagor,  in- 
stead of  land  which  does,  there  may  be  a 
reformation  even  after  sale.  In  such  a 
case  there  Is  no  merger  of  the  mortgage 
and  it  certalnlycannot  besald  there  is  any 
satisfaction  of  the  debt,  tor  tbe  purchaser 
acquires  nothing  by  the  sale.  Indeed,  the 
sale  is  a  mere  nullity.  In  the  case  at  bar, 
although  there  wiis  a  mistake  in  tbe  de- 
scription of  tbe  property, yet  the  property 
actually  described  and  mortgaged,  as  well 
as  that  intended  to  be  mortgaged,  be- 
longed to  tbe  mortgagor.  By  tbe  fore- 
closure sale  the  purchaser  actually  ac- 
quired and  now  has  title  to  the  land  sold. 
The  answer  alleges  thatits  value  is  several 
hundred  dollars  more  than  the  amount  ot 
tbe  debt,  and  that  It  actually  sold  for  the 
full  amount  of  tbe  debt,  interest,  and  cost, 
and  also  shows  tbat  the  sale  has  not  been 
vacated.  This  shows  a  complete  satisfac- 
tion of  thedebt.  Asaleof  land,  on  execution 
or  order  of  sale  which  has  not  been  set  aside, 
is  a  satlsraction  of  tbe  Judgment  to  tbe 
extent  uf  tbe  net  amount  realized  by  tbe 
sale.  12  Amer.  &  Eng.  Enc.  Law,  ISOd; 
Uood  ▼.  Adams,  124  Mass.  481;  Jones, 
Mortg.  §950et  seq.,  and  cases  cited;  Mc- 
Cabe  V.  Goodwine,  65  Ind.  288;  Mcintosh 
V.  Chew,l  Blackl.  289.  Tbe  mortgage  was 
executed  as  a  mere  security  tor  tbe  debt. 
The  debt  has  been  paid.  There  can  be  no 
ground  for  reforming  or  reforeclosing  the 
mortgage,  as  tbe  sole  purpose  for  wbieb 
it  was  executed  has  been  accomplished. 
Tbe  court  did  not  err  in  overruling  the 
demurrer  to  this  answer. 

Howard  James,  one  ot  tbe  appellees, 
who  was  a  defendant  below,  by  bis  next 
friend,  John  Mcintosh,  filed  a  cross-corn- 
plaint  against  appellant  and  bis  co-appel- 
lees, alleging,  in  substance,  that  he  is  an 
infant ;  that  in  the  year  1872  his  co-defend- 
ant Oliver  James  was  duly  appointed  hia 
guardian  by  tbe  Clay  circuit  court,  qual- 
ified as  such,  and,  with  his  co-defendant 
Thomas  Coble  as  bis  surety,  executed  hia 
bond  as  such  guardian;  that  his  said 
guardian,  having  received  money  belong- 
ing to  him  to  the  amount  of  $1,000,  used 
the  same  in  the  purchase  of  said  lots  Nos. 
80  and  31,  in  said  town  of  Cory,  and  in  the 
construction  of  a'dwelling-house  thereon, 
said  guardian  taking  the  title  to  said  lots 
in  his  own  name,  that  be  held  tbe  title 
thereto  until  the  10th  day  of  October,  1879, 
when  he,  with  his  wife  and  co-defendant 
Melissa  James, conveyed  them  to  one  John 
Mcintosh,  upon  the  agreement  tbat  Mcin- 
tosh should  bold  the  title  to  tbe  same  in 
trust  tor  this  cross-complainant,  and  for 
no  other  purpose,  and  that  said  convey- 
ance was  made  in  good  faith  for  said  pur- 
pose, and  before  any  liens  of  any  character 
had  attached  to  the  same;  that  after- 
wards on  the  10th  day  of  March,  1886,  said 
Mcintosh  conveyed  said  lots  to  defendant 
Thomas  Coble,  bondsman  for  said  guard- 
ian, to  be  held  by  said  Coble  as  trustee  in 
trust  for  cross-complainant,  who,  in 
good  faith,  and  without  notice  of  any  in- 
cumbrance or  lien  on  said  lots,  accepted 
said  trust,  and  now  holds  title  to  said 
property  in  trust  tor  cross-complainant; 
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that  said  gnardlan,  Oliver  James,  ts  whol- 
ly iDBOIveut,  and  without  property,  and 
that  Bald  lots  are  of  the  value  oC  $1,000. 
The  prayer  ot  the  cross-cam  plaint  was 
that  said  Iota  be  decreed  to  be  held  in 
trust  for  him.  and  that  the  title  be  vested 
Id  him.  Appellant  demurred  to  the  eross- 
complaint,  and  his  demurrer  was  over- 
ruled. He  assigns  this  ruling  as  error. 
The  guardian  having  purchased  and  im- 
proved the  lotH  in  controversy'with  his 
ward's  money,  and  talcen  the  title  In  his 
own  name,  a  resulting  or  constructive 
trust  In  the  lots  was  thereby  created  In 
favor  of  the' ward.  The  consideration 
thus  Dald  drew  to  it  the  equitable  right  of 
property,  and  the  ward  became  the  true 
and  beneficial  owner  of  thelots.  2  Pom.  Eq. 
Jur.§S  J)S1,1049:  Lead.Cas.  Eq.Vol.  l.pt.l, 
p.335;  Rhodes  v.  Green,  36  Ind.7;  Pugh  v. 
Pngh.  9  Ind.  132;  Riehl  v.  ABSooiation,  104 
Ind.  70,  3  N.  E.  Rep.  633.  While  the  legal 
title  remained  In  the  guardian,  one  who 
should  In  good  faith  buy  and  acquire  title 
from  him, or  takea  mortgage  from  him  on 
such  property,  without  any  notice  uf  the 
ward's  equity,  would  acquire  superior 
rights  therein.  The  utmost,  however,  that 
appellant  can  claim  in  the  property  is  an 
equity.  His  complaint  proceeds  on  the 
theory  that  he  has  such  equity,  and  that 
be  is  entitled  to  a  decree  declaring  and  en- 
forcing it.  His  equity  can  be  of  no  higher 
character  than  that  of  the  cross-com- 
plainant. To  the  ward's  equity  has  been 
added  the  legal  title,  vested  in  his  trustee 
for  bis  use.  Assuming  the  equities  to 
be  equal,  the  legal  title  must  prevail. 
The  court  did  not  err  in  overruling  the 
demurrer  to  the  cross-complaint.  We  find 
no  error  in  the  record,  and  the  Judgment 
Is  affirmed,  with  costs. 

CoFFET,  J.,  toolc  no  part  in  the  decision 
of  this  cause. 

on  Ind.  S69)  "~~~~" 

QooDWiNE  Y.  Leak  et  ah 

(Supreme  Court  (if  Indiana.    April  8, 1801.) 

DsAiKAas— AuTBOBiTT— ComassioNiBa  —  Uaisc- 

Tiom. 

1.  A  peraon  cannot  for  the  first  time  bva  mo- 
tien  for  a  new  trial  make  the  objection  that  the 
drainage  commissioners,  xxfoa  whose  report  a 
public  ditch  was  established  and  his  land  assessed 
for  benefits,  had  no  authority  to  act,  when  he 
interposed  no  ob]eotlons  to  their  reports  when 
presented  to  the  court,  nor  in  any  way  raised  the 
question  before  the  decree  establishing  the  ditch. 

2.  That  other  lands  than  his  were  improperly 
assessed  is  no  ground  for  granting  such  person  a 
new  triaL 

Appeal  from  circuit  court,  Warren  cooo- 
ty:  J.  M.  Rabb.  Judge. 

Sation  A  Rabourn,  for  appellant.  C.  F. 
UcAdtima,  for  appellees. 

Eluott,  J.  The  appellant  prosecutes 
this  appeal  from  a  decree  eHtabllshlng  a 
poblic  ditch,  and  laying  an  assessment 
for  benefits  upon  land  ol  which  he  is  the 
owner.  It  appears  from  the  record,  in  the 
reports  and  elsewhere,  that  the  persons 
who  viewed  the  lands,  recommended  the 
opening  of  the  ditch,  and  fixed  the 
amount  of  benefits,  were  the  drainage 
commissioners.  As  such  they  we^-e  rec- 
ognized by  the  court,  and  their  authority 
v.27ii.E.no.l — 11 


to  act  was  in  no  way  questioned  until  the 
filing  of  the  motion  for  a  new  trial;  nor 
was  It  specifically  questioned  in  the  mo- 
tion, for  the  only  specification  in  the  mo- 
tion which  it  is  claimed  presents  any  ques- 
tion as  to  the  authority  of  the  commis- 
sioners is  that  which  alleges  that  the  find- 
ing is  not  supported  by  the  evidence.  It 
seems  quite  clear  that,  even  if  such  a  ques- 
tion can  be  collaterally  made,  it  cannot  be 
made  fur  the  first  time  by  a  motion  for  a 
new  trial.  In  order  to  present  sucii  a 
question  in  proceedings  commenced  in  a 
court  of  general  Jurisdiction,  as  was  this, 
the  party  must  opportunely  Interpose 
specific  objections,  obtain  a  ruling,  except 
to  it,  and  then  specify  the  ruling  as  a 
cause  for  a  new  trial.  We  do  not  mean 
to  he  understood  as  decidiug  that  it  is 
necessary  to  prove,  in  the  first  instance, 
that  the  commissioners  were  regularly 
appointed  as  the  law  directs ;  on  the  con- 
trary, we  are  inclined  to  believe  that 
where  the  law  authorizes  the  appoint- 
ment of  ofllcers,  and  they  assume  to  act, 
the  presumption  is  that  they  were  officers 
of  right,  and  not  usurpers.  We  are,  at  all 
events,  qnlte  well  satisfied  that  where 
they  do  act  under  the  supervlsiou  of  a 
court,  and  are  recognized  as  rightfully  act- 
ing by  the  court,  a  party  who  interposes 
no  objection  when  their  reports  are  pre- 
sented, or  at  any  time  before  the  finding, 
is  in  no  situation  to  make  the  objection 
for  the  first  time  by  a  motion  for  new 
trial.  It  Is  no  reason  for  granting  the  ap- 
pellant a  new  trial  that  other  lands  thun 
])iB  were  not  properly  assessed.  If  his  as- 
sessment is  not  erroneous  he  cannot  com- 
plain. We  cannot  say  that  there  was  any 
error  in  assessing  benefits  against  the  ap- 
pellant's land,  fur  there  is  evidence  fully 
justifying  the  Inference  that  the  assess- 
ment was  right.    Judgment  affirmed. 


(128  Ind.  618) 

Cadwalladeb  v.  LomsviLLB,  N.  A.  ft  C. 

Ry.  Co.* 
I   {Swpremi  Court  of  Indiana.    April  S,  1891.) 
Accidents  at  CROssnros  —  FAHitms  to  Look— 

CONTBIBCTOKT  NeOUOSNCS — SPECIAL  VsBDICT, 

1.  A  person  who  is  familiar  with  a  railway 
crossing  cannot  recover  for  injuries  caused  by 
being  struck  by  an  engine,  where  it  appears  that 
before  entering  the  crossing  she  did  not  look  for 
approaching  trains,  which  could  have  been  seen 
for  a  distance  of  100  feet  when  she  was  within  88 
feet  of  the  track,  and  for  a  distance  of  SCO  feet 
when  within  10  feet  of  the  track ;  and  the  fact 
that  she  looked  at  the  watchman  stationed  at  the 
crossing,  who  gave  her  no  notice  of  the  approach- 
ing train,  does  not  excuse  her  from  the  exercise 
of  care  on  her  part 

S.  Where  the  facts  appear  aa  above  from  the 
answers  of  the  jury  to  special  interrogatories,  it 
is  proper  for  the  court  to  give  judgment  for  de- 
fendant, notwithstanding  the  joty  render  a  gen- 
eral verdict  for  plaintiff. 

Appeal  from  circuit  court,  Montgomery 
county;  E.G.  Snyder,  Judge. 

Pavl,  White  &  Humphriea  and  Thomp- 
aon  A  West,  for  appellant.  Herod  Jk 
Tbomtoa  and  E.  C.  Field,  for  appellee. 

CoFFBT,  J.  This  was  a  suit  by  the  ap- 
pellant against  the  appellee  to  recover 
damages  on  account  of  a  personal  Injury 
sustained   by  the  appellant    at  a  point 

^Rehearing  denied. 
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where  the  appellee's  road  crosses  one  of 
the  streets  in  the  city  of  Crawfordsville. 
A  trial  of  the  canse  by  jury  resulted  in  a 
general  verdict  for  the  appellant.  With 
the  general  verdict  the  jury  returned  an- 
swers to  special  interrogatories,  upon 
which  thecourt  rendered  judgment  for  the 
appellee  notwithstanding  the  general  ver- 
dict. The  assignment  of  error  calls  in 
question  the  correctness  of  this  ruling. 
The  material  facts  in  the  case,  as  they  are 
disclosed  by  the  special  answers  above  re- 
ferred to,  are  as  follows:  The  appellpe's 
railroad  runs  nearly  north  and  sooth 
through  the  city  of  Crawfordsville,  and 
crosses  Main  street  in  said  city,  which 
runs  east  and  west.  At  the  point  where 
the  railroad  crosses  Main  street  it  runs 
through  a  cut,  but  the  street  has  been 
graded  down  so  as  to  make  a  gradual  ap- 
proach to  the  railroad  on  either  side.  At 
the  time  the  injury  occurred,  and  for  some 
time  prior  thereto,  the  appellee  kept  a 
watchman  at  this  crossing.  The  appel- 
lant resided  near  the  crossing,  and  for  the 
period  of  11  years  before  the  injury  was 
quite  familiar  therewith.  On  the  28d  day 
of  December,  1884,  about  11  o'clock  In  the 
forenoon,  the  appellant  approached  the 
crossing  from  the  business  part  of  the  city, 
returning  to  ber residence, and  in  attempt- 
ing to  cross  the  track  was  struck  and  in- 
jured by  the  appellee's  engine  and  cars, 
moving  at  the  rate  of  about  five  miles  an 
hour.  As  the  engine  and  cars  approached 
the  crossing  no  bell  was  rung,  nor  did  the 
watchman  give  any  notice  that  a  train 
was  approaching.  The  ground  was  cov- 
ered with  snow,  upon  which  bad  fallen  a 
hea'vy  sleet,  and  the  wind  was  high.  The 
train  which  struck  and  Injured  the  appel- 
lant approached  the  crossing  from  the 
north.  Before  entering  upon  the  crossing 
the  appellantdidpot  look  for  approaching 
trains,  but  looked  at  the  watchman  sta- 
tioned at  the  crossing.  The  appellant  at 
the  time  of  the  injury  was  a  person  of  or- 
dinary intelligence,  and  possessed  of  good 
hearing  and  good  eyesight.  When  within 
20  feet  of  the  railroad  track  the  appellant 
bad  an  unobstructed  view  of  the  track  for 
the  distance  of  100  fset  north,  and  when 
within  10  feet  of  the  track  she  bad  an  un- 
obstructed view  for  the  distance  of  SOO  feet, 
and  could  have  seen  the  approaching  train 
before  she  stepped  upon  the  track,  had  she 
looked.  Under  these  facts,  appearing,  as 
they  do,  from  the  answer  to  the  special  in- 
terrogatories, the  court  did  not  err  in  r<>n- 
derlng  judgment  thereon  for  the  appellee, 
notwithstanding  the  general  verdict  re- 
turned by  the  jury.  They  are  wholly  in- 
consistent with  the  general  verdict,  and 
the  two  cannot  stand  together.  It  has 
been  repeatedly  decided  by  this  and  other 
courts  of  last  resort  that  one  who  ap- 
proaches a  railroad  crossing  with  which 
he  is  familiar,  and  attempts  to  cross 
without  looking  and  listening  for  ap- 
proaching trains,  ft  here  it  Is  possible  to 
do  so,  is  guilty  of  such  contributory  neg- 
ligence as  precludes  him  from  a  recovery, 
if  he  is  injured.  Indeed,  the  principle  is  so 
well  settled,  and  is  so  firmly  fixed  in  our 
Jurlsprndence.  as  not  to  need  further  elab- 
oration. Railway  Co.  v.  Mathias,  60  Ind. 
65;  Railway  Co.  y.  Goddard,  25  Ind.  1»2; 


Railroad  Co.  ▼.  Clark,  78  Ind.  168;  Rail- 
way  Co.  V.  Greene,  106  Ind.  ?r9,  6  N.  E. 
Bep.  603;  Railway  Co.  v.  Hammock,  113 
Ind.  4, 14  N.  E.  Rep.  737;  Railway  Co.  v. 
Hill,  117  Ind.  56, 18  N.  E.  Rep.  461.  Mann 
V.  Railroad,  etc.,  Co.,  (at  this  term,)  26  N. 
£.  Rep.  819. 

The  appellant  admits  the  force  of  this 
rule,  but  contends  that  this  case  is  an  ex- 
ception, for  the  reason  that  the  crossing 
was  supplied  with  a  watchman,  and,  as 
the  watchman  did  not  give  notice  of  the 
approach  of  danger,  she  bad  a  right  to 
presume  that  none  existed,  and  to  enter 
upon  the  railroad  track  without  looking. 
We  do  not  think  this  case  is  governeU  by 
the  case  of  Pennsylvania  Co.  v.Stegemeier, 
118  Ind.  305,  20  N.  £.  Rep.  843,  and  similar 
cases,  where  the  company  is  required  to 
close  a  gate  upon  the  approach  of  trains, 
and  thuri  cat  oH  the  approach  ot  persons 
ileslring  to  cross,  {n  such  cases  it  is  held 
that  the  open  gate  is  an  invitation  to 
cross,  and  that  the  person  approaching 
the  crossing  has  a  right  to  rely  upon  such 
invitation.  Buteven  in  that  class  of  caseti 
persons  crossing  are  not  excused  from  the 
ose  of  some  care  to  avoid  Injury.  In  the 
case  of  Pennsylvania  Co.  v.  Stegemeier, 
supra,  where  the  deceased  entered  upon 
the  track  through  an  open  gate,  it  was 
said  by  this  court:  "He  had  no  right, 
however,  to  recklessly  omit  to  use  his 
sensps  of  sight  and  bearing,  and  rely  en- 
tirely upon  this  presumption,  but  he  did 
have  a  right  to  presume  that  there  were 
no  approaching  trains."  Assuming,  in 
this  case,  that  the  appellant  had  the  right 
to  presume  that  no  train  was  approach- 
ing, by  reason  of  the  failure  uf  the  watch- 
man to  give  notice,  and  yet  this  did  not 
excuse  her, from  the  use  of  her  senses  ot 
sight  and  hearing  in  order  to  ascertain 
tbe  fact  for  herself.  With  the  use  of  tliese 
senses  shn  was  as  well  able  to  ascertain 
whether  a  train  was  approaching  as  tbe 
watchman  at  the  crossing,  and  a  failure 
to  use  them  was  negligence.  It  has  often 
been  held  by  this  court  that  negligence 
on  the  part  of  the  railroad  company  does 
not  excuse  the  injured  party  from  the  ex- 
ercise of  care  on  bis  part.  Railroad  Co.  v. 
Hunter,  83  Ind.  364:  Railway  Co.  v.  Ma- 
thias, sUpra;  Railway  Co.  v.  Butler,  103 
Ind.  35,  2  N.  E.  Rep.  138:  Railway  Co.  v. 
Greene,  supra;  Railway  Co.  v.  Hammock, 
supra;  Railway  Co. v.  Hill,  supra;  Wood- 
anl  v.  Railroad  Co.,  106  N.  Y.  875,  18  N.  E. 
Rep.  424.  The  failure  of  the  watchman  at 
the  crossing  to  notify  the  appellant  of  tbe 
fact  that  a  train  was  approaching  was,  at 
most,  negligence,  and  did  not  excuse  ber 
from  the  use  of  some  care  on  her  part  to 
avoid  injury.    Judgment  affirmed. 


(128  Ind. 

SoMNRR  et  hI.  v.  Darnell. 


38) 


(Supreme  Court  of  Indiana.    April  8, 1881.) 
Dbbo  to  Codntt— Cosuitiok  Subsequbnt— Foh- 

FEITUBE. 

1.  There  being  in  1819  no  statute  in  Indiana 
designating  the  corporate  name  and  style  to  be 
assumed  by  boards  of  county  commissioners,  a 
conveyance  then  made  to  "•  •  *,  commiBsioners 
of  Wayne  county  and  their  suooessors  In  ofBue, 
for  the  use  of  said  ooanty  of  Wayne, "  vested  the 
legal  title  In  the  ooanty,  and  not  in  the  oommls- 
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sioners  as  trustees  for  the  ttse  ot  the  connt^i  es- 
pecially whete  the  entry  upon  the  coanty  records 
by  the  commissioners  in  accepting  the  deed  was 
for  a  deed  "to  and  for  the  use  of  the  coanty. 

8.  Where  the  consideration  of  the  deed  was 
the  permanent  location  of  the  coanty-seat  at  the 
town  In  which  the  land  was  situated,  and  where 
the  grantor  owned  other  land,  the  removal  of  the 
oounty-seat  S6  years  afterwards  is  not  a  failore 
of  consideration  that  works  a  forfeiture  of  the 
land  by  the  county. 

8.  A  conveyance  "for  the  use  of  the  county 
forever, "  in  consideration  of  the  county-seat  hav- 
ing been  permanently  removed  to  the  town  in 
wUch  the  land  conveyed  is  situated,  is  not  a 
conveyance  on  a  condition  subsequent,  and  the 
removal  of  the  county -seat  66  years  thereafter 
does  not  work  a  forleiture  ot  the  land  to  the 
grantor  or  his  heirs. 

Appeal  from  circuit  cotirt,  Wayne  coun- 
ty ;  D.  W.  CoMSTOcK,  Judge. 

Julian  A  JuUaa,  lor  appellants.  Fox  di 
Robbina,  for  appellee. 

Miller,  J.  This  was  an  action  by  the 
appellants  against  the  appellee  to  recover 
certain  real  estate  In  CentervUle,  Wayne 
county.  The  complaint  was  In  four  para- 
grapbs.  A  demarrer>was  sustained  to  the 
second  paragraph,  and  cause  put  at  Issue 
by  answer  in  denial.  The  errors  assigned 
In  this  court  relate  only  tn  the  overruling 
of  a  motion  made  by  the  appellants  lor  a 
new  trial,  and  on  exceptions  to  the  con- 
clnslons  ol  law  upon  the  special  fludings 
uf  (act.  The  motion  for  h  new  trial  was 
predicated  npon^  the  alleged  Insufficiency 
of  the  evidence  to  sustain  the  finding.  We 
hare  read  the  evidence  carefully,  and  find 
that  It  fully  and  without  conflict  nustalns 
the  finding  of  Tncts  made  by  the  court. 
The  special  finding,  omitting  description 
of  real  estate,  is  as  follows,  vis:  "Hav- 
ing been  requested  by  the  plaintiffs  in 
said  cause  to  make  a  special  finding  ol 
facts  herein,  and  conclusions  of  law  there- 
on, now  find:  That  William  Sumner  was 
a.  resident  of  CentervUle,  Wayne  county, 
Ind..  from  theyear  1818  to  the  yearlMO, 
at  wblcb  last-named  date  he  removed  to 
Hamilton  county,  Ind..  where  be  died  in- 
testate in  the  year  1868:  that  he  left  sur- 
viving him  as  bis  sole  heirs  four  children, 
the  plaintiffs  in  tbis  suit,  and  Thomas 
Snmner,  who  died  in  1883,  leaving,  snrvlv- 
ing  him, Sumner,  his  wife;  that  be- 
tween the  years  1813  and  1820  the  said 
William  Sumner  was  the  owner  in  fee-sim- 
ple uf acres  of  real  estate  in  the 

town  ot  CentervUle,  and  in  the  vicinity 
thereof,  and  was  Interested  in  the  devel- 
opment of  the  town;  that  prior  to  the 
year  1816  the  county-seat  of  said  Wayne 
county  was  fixed  at  Salesbury,  and  sub- 
sequently, by  an  act  of  the  general  assem- 
bly of  the  state  of  Indiana  approved  De- 
cember 21, 1816,  it  was  enacted  that,  from 
and  after  the  1st  day  of  August,  1817,  the 
seat  uf  justice  in  and  for  said  county 
should  be  removed  to  and  iiermanently 
fixed  in  tbe  town  ot  CentervUle,  in  said 
county,  and  on  tbelstdayof  August,  1817. 
said  seat  of  Justice  was,  pursuant  to  said 
act,  removed  to  said  town  of  CentervUle; 
that  afterwards,  to-wit,  on  the  18th  day 
of  May,  1819,  the  said  WiUiam  Sumner  be- 
ing the  owner  of  the  following  real  estate, 
to-wIt,  •  •  •  did.  In  conHlderntion  of 
tbe  seat  of  justice  having  been  permanent- 


ly established  In  the  town  of  CentervUle, 
within  and  tor  said  county,  and  for  no 
other  consideration,  execute  to  Thomas 
J.  Worman,  Knos  Grave,  and  Beah  But- 
ler, tbe  cummissionrrs  of  said  county  and 
their  successors  In  ofiice,forthe  use  of  said 
county  forever,  a  warranty  deed  for  the 
sanin;  that  said  deed  was  duly  recorded 
on  tbe  18th  day  of  May,  1819,  In  the  record- 
er's office  of  said  Wayne  county,  ind.,  in 
Deed  Kec6rd  B,  page  140;  that  on  the 
day  of  AuKust,  1820,  the  new  court- 
house at  CentervUle  was  completed  and 
accepted  by  tbe  said  county  commlssion- 
era  of  said  county,  and  by  them  taken 
possession  of,  and  on  said  date  they  con- 
sented to  be  entered  their  approval  and 
acceptance  of  the  deed  ot  said  WlUiam 
Snmuer  ot  May  18, 1819.  in  the  record  ot 
their  proceeding  of  said  date,  in  the  fol- 
lowing words,  to-wit :  'William  Sumner 
produced  a  deed  for  the  public  square  In 
the  town  of  CentervUle  given  by  said 
Snmner  and  wife  to  and  for  the  nseot 
Wayne  county,  which  deed  was  recorded 
in  Book  B,  page  140,  which  deed  was  ap- 
proved and  accepted  by  the  board.'  That 
said  real  estate  so  conveyed  by  the  said 
Sumner  and  wife  to  said  eounty  commis- 
sioners was  thenceforward  continuously 
used  by  said  county  for  the  purpose  of  a 
public  square  until  tbe  year  1873,  at  which 
date  the  county -seat  was  removed  from 
said  town  ot  CentervUle  to  thecity  of  Rich- 
mond ;  that  on  the  7th  day  of  March, 1874, 
the  commissioners  ot  said  county,  tor  a 
valuable  consideration,  sold  and  conveyed 
the  west  half  of  the  same  to  one  Sabra 
Jones,  which  deed  was  recorded  In  the  re- 
corder's office  of  Wayne  county,  Ind.,  In 
Deed  Record  59,  page  480.  and  on  the  15th 
day  of  June,  1874,  for  a  valuable  considera- 
tion, tbey  sold  and  conveyed  the  east  half  of 
the  real  estate  to  the  said  Sabra  Jones, 
which  deed  was  recorded  in  the  recorder's 
officeof  Waynecounty,Ind.,ln  Deed  Record 
59,  page  478;  that  said  Sabra  Jones  took 
possession  of  said  real  estate  on  said  dates, 
respectively,  and  that,  after  various  trans- 
fers by  deeds  duly  executed  and  recorded, 
the  following  part  of  the  real  estate  In- 
cluded in  the  land  conveyed  by  said  Will- 
iam Sumner  to  the  said  county  commis- 
sioners by  deed  of  May  18, 1819,  was  con- 
veyed on  the  4tb  day  of  March,  1884,  tn  de- 
fendant William  J.  Darrell,  who  now  holds 
possession  of  the  same:  that  said  deed 
was  duly  recorded  In  the  recorder's  office 
ot  said  Wayne  county,  Ind.,  in  Deed  Rec- 
ord No.  80,  at  page  121 ;  that  prior  to  the 
commencement  ot  this  suit  the  plaintiffs 
demanded  ot  the  defendant  the  possession 
of  the  same."  And,  as  a  conclusion  ot 
law  on  the  forgoing  finding  ot  tacts,  the 
court  finds  tor  the  defendant.  Proper  ex- 
ceptions were  taken  to  the  foregoing  con- 
clusions of  law  by  the  plaintiff,  and  this 
presents  tor  our  consideration  the  ques- 
tion discussed  by  counsel  In  their  elaborate 
briefs. 

The  conclusions  ot  law  deduced  by  the 
court  Irom  the  special  findings  are  assailed 
upon  several  different  grounds,  one  ot 
which  is  the  claim  that,  inasmuch  as  the 
deed  was  to  "Thomas  J.  Worman.  Enos 
Grave,  and  Beab  Butler,  commissioners  ot 
Wayne  county,  and  their  saccessors   In 
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office,  for  tbe  use  of  said  county  of 
Wayne,"  it  gave  to  the  commissioners 
tbe  legal  title,  to  hold  as  trustees,  and 
limited  the  county  to  tbe  mere  use  of  tbe 
premises;  and  that  by  tbe  removal  of  tbe 
county-seat  the  use  was  lust  and  forfeited, 
and  the  title  vested  eo  instante  in  thegran- 
tor  or  bis  heirs.  As  weconstriiethegriint,it 
was  in  legal  effect  and  contemplation  a 
conveyance  to  the  county.  Nothing  In  tbe 
language  used  Indicates  a  design  on  tbe 
part  of  the  grantor  to  vest  tbe  legal  title 
In  tbe  commissioners  and  their  successors 
as  individuals,  to  act  as  trustees,  rather 
than  as  the  agents  of  the  county,  or  to 
Impose  upon  them  any  duties  or  obliga- 
tions other  than  those  required  of  them  as 
public  officers.  The  statute  in  force  at 
that  time  did  not, as  does  the  present  one, 
deslgnatetbe  corporate  name  and  style  to 
be  assumed  by  boards  of  commissioners, 
(act  approved  December  17, 1816,)  and  the 
form  used  in  this  deed  was  at  that  time 
commonly  used  in  conveying  property  to 
corporations  and  qnaai  corporations  in 
this  state.  It  is  siguilicant,  also,  that 
the  entry  made  upon  the  county  records 
by  the  board  of  commissioners  In  accept- 
ing the  deed  was  for  a  deed  "to  and  for 
the  use  of  Wayne  county."  See,  also, 
Carder  v.  Board,  etc.,  16  Ohio  St,  333; 
Hayward  v.  Davidson,  41  Ind.  212. 

Another  position  taken  by  tbe  appellants 
is  stated  In  their  brief  as  follows:  "But 
this  is  not  all  we  rely  upon.  The  total 
failure  of  the  consideration  of  the  Sumner 
deed  Itself  worked  a  loss  of  the  county's 
claim,  and  gave  to  the  Snmner  heirs  the 
right  to  assert  their  title  to  thesguare,  in- 
dependent of  the  condition  subsequent." 
No  authority  is  cited  in  support  of  this 
position,  and  we  know  of  none  that  will 
sustain  it.  The  duration  or  stability  of 
the  title  to  land  does  not  ordinarily  de- 
pend upon  the  certainty  or  stability  of  the" 
consideration  paid  for  it.  But,  independ- 
ently of  the  legal  question  Involved,  the 
finding  informs  us  that  the  county-seat  re- 
mained at  Oentervllie  from  thelstdayof 
August,  1817,  until  the  year  1873,  long  aft- 
er the  grantor  had  removed  from  the 
county.  We  may  reasonably  suppose 
that,  if  the  location  of  tbe  county-seat  at 
Centervllle  was  of  advantage  to  the  gran- 
tor, he  must  have  received  some  of  the  ben- 
efits during  the  half  century  it  remained 
there,  and  that  consequently  there  was 
not  an  entire  failnre  of  consideration. 
Hunt  V.  Bceson,  18  Ind.  380;  Railroad  Co. 
V.  Barbour,  89  Ind.  375. 

The  remaining  and  principal  contention 
of  the  appellants  is  that  the  conveyance  of 
the  land  to  or  for  the  use  of  tbe  county 
was  conditioned  in  the  se/tt  of  justice  of 
Wayne  county  remaining  permanently  at 
Centervllle,  and  that  its  removal  to  Rich- 
mond caused  tbe  land  to  revert  to  the  ap- 
pellants as  tbe  heirs  of  the  grantor.  Tbe 
rule  of  strict  construction  applicable  to 
conditions  subsequent,  usually  expressed 
In  the  words,  "conditions  subsequent  are 
uotfavoredlnlaw,and  areconstrued strict- 
ly," is  elementary,  and  does  not  require 
tbe  citation  of  authorities.  A  condition 
subsequent  that  will  defeat  an  estate  cre- 
ated by  a  deed  must  be  fairly  expressed  in 
tbe  deed  itself.    The  words  used  must  cre- 


ate theconditlon.  Tbe  conrt  will  not  sup- 
ply it,  if  the  parties  fail  to  exiiress  it. 
The  rule  is  stated  in  2  Devi.  Deeds,  as  fol- 
lows :  "  Sec.  976,  Parol  condition.  Aside 
from  tbe  question  of  a  reformation  of  a 
deed  In  cases  where  clauses  have  been 
omitted  by  mistake.  It  Is  certain  that,  in 
an  action  to  recover  property  conveyed  by 
deed  on  the  ground  that  a  condition  on 
which  it  was  made  has  not  been  per- 
formed, tbe  deed  must  speak  for  itself,  and 
a  condition  cannot  be  Ingrafted  upon  a 
deed  absolute  In  form  by  parol  evidence. 
The  ingrafting  of  a  contemporaneous  con- 
dition in  a  deed  will,  in  a  proper  action, 
be  allowed  only  on  clear  evidence  of  fraud, 
accident,  or  mistake."  A  condition  may 
becreated  by  any  words  which  showcleur, 
unmistakable  intention  on  the  part  of  a 
grantor  to  create  an  estate  on  condition, 
regard  being  had  to  the  whole  of  the  deed 
in  which  they  occur.  The  word  "condi- 
tion" need  not  be  used, but  words  import- 
ing a  condition  must  be  used  or  plainly 
Inferred  from  tbe  instrument  and  the  ex- 
isting facts.  Tied.  Ileal  Prop.  §  272;  L.ab- 
eree  v.  Carleton,  53  Me.  213;  Rawson  v.  In- 
habitants, 7  Allen,  125;  Packard  v.  Ames, 
16  Gray,  327;  Episcopal,  etc..  Mission  v. 
Appleton,  117  Mass.  327;  Paschall  v.  Pass- 
more,  15  Pa.  St.  807;  Wier  v.  Simmons,  SS 
Wis.  642,  13  N.  W.  Rep.  873;  Raley  v. Coun- 
ty of  Umatilla,  (Or.)  13  Pac.  Rep.  890;  2 
Washb.Real  Prop.  (5th  Ed.)  2.  It  appears 
from  the  finding,  supra,  that  In  the  year 
1816  the  general  assembly  passed  an  act 
fixing  the  seat  of  Justice  for  Wayne  county 
permanently  at  Centervllle  from  and  after 
the  Ist  day  of  August,  1817,  and  that  pur- 
suant to  the  act,  on  that  day,  it  was  re- 
moved to  Centervllle;  that  afterwards,  ou 
the  ISth  day  of  May,  1819,  the  lands  In  con- 
troversy were  conveyed  by  a  general  war- 
ranty deed  to  the  commissioners  "for  and 
in  consideration  of  the  seat  of  justice  hav- 
ing been  permanently  established  in  the 
town  of  Centervllle,  within  and  for  said 
county,  •  •  •  for  tbe  use  of  said  coun- 
ty of  Wayne."  No  other  words  from 
which  any  condition,  limitation,  or  right 
of  re-entry  by  the  grantor  or  bis  heirs  are 
expressed  in  the  conveyance,  or  In  tbe  sub- 
sequent entry  made  by  tbe  board  of  com- 
missioners accepting  the  deed.  The  cases 
cited  by  appellants'  attorneys,  and  princi- 
pally relied  upon  to  show  that  this  deed 
was  conditioned  on  tbe  seat  of  justice  re- 
maining atCentervllle,  will  be  examined  in 
their  order.  The  first  one  is  Stanley  v. 
Colt,  5  Wall.  119-163.  This  was  an  action 
to  recover  for  breach  of  condition,  a  tract 
of  land  devised  by  tbe  plaintiff's  'ancestor 
to  an  ecclesiastical  society,  in  which  the 
property  was  devised  to  the  society,  ""to 
be  and  remain  to  the  use  and  benefit  of 
said  Second  or  South  Society,  and  their 
successors,  forever. "  Then  comes  tbe  con- 
dition or  limitation  upon  tbe  devise: 
"Provided,  that  said  real  estate  b«  nut 
ever  hereafter  sold  or  disposed  of,  but  the 
same  be  leased  or  let."  etc.  Thecourt  held 
that  there  was  not  a  condition  subse- 
quent, using  these  words:  "Our  conclu- 
sion is  that  the  construction  urged  by  the 
plaintiff  of  the  will,  Importing  a  condition, 
a  breach  of  which  forfeits  the  devise.  Is  not 
well  founded. '   Thenext  casecited  is  Hunt 
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▼.  Beeson,  18  Tnd.  S80.  Tn  this  case  a  lot 
was  donated  by  the  proprietor  ot  a  town 
for  a  "tan-yard,"  and  was  used  as  such 
from  lfi34  to  1858.  Tbe  court  held  that  it 
was  donated  upon  a  condition  sub^'e- 
quent,  the  condition  evidently  being  tbe 
erection  of  a  tan-yard  on  the  lot,  and  not 
tbe  perpetual  maintenance  of  tbe  same; 
for  the  court  held  that  tbe  condition  was 
fully  performed, and  that  the  property  did 
not  revert  upon  itH  Bubsequent  sale  and 
appropriation  to  other  purposes.  The 
case  of  Kailway  Co.  v  Hood,  66  Ind.  580, 
was  aconveynnceof  some  lots  to  the  com- 
pany "  lor  a  site  for  the  depot  of  said  rail- 
road at  Peru,  •  •  •  to  have  and  hold 
the  premises  •  •  ♦  for  tbe  purposes 
aforesaid."  Tbe  statement  of  the  use  and 
condition  was  much  stronger  than  is  con- 
tained In  tbe  deed  under  consideration, 
and  it  does  not  support  tbe  position  of 
tbe  appellants.  Wedo  notfeel  called  upon 
to  extend  the  rule  in  favor  of  conditions 
Bubsequent  beyond  that  indicated  in  this 
case.  The  case  of  Scott  v.  Stipe,  12  lad. 
74,  is  not~weli  reported,  but  as  explained 
in  Scantlln  v.  Garvin,  46  Ind.  275,  does  not 
Bnstaln  tbe  appellants'  contention  ;  for  It 
)B  said  that  the  grunt  was  upon  condition 
that  a  church  should  be  erected  on  the  lot, 
and  that  It  should  "forever  thereafter  be 
used  as  a  house  of  worship."  Also  see 
Cook  V.  JLeggett,  88  Ind.  211.  The  case  of 
Warren  v.  Mayor,  etc.,  22  Iowa,  351,  was 
a  suit  by  tbe  grantor,  who  dedicated  land 
for  a  "public  square,"  to  enjoin  the  city 
from  leasing  or  selling  tbe  same.  The 
cai^e  is  not  In  point.  In  Henderson  v. 
Hunter,  59  Pa.  St.  3<!5,  the  condition  ex- 
pressed in  the  grant  to  a  church  was,  "so 
long  as  they  use  it  for  that  purpose,  and 
no  loDfl^er,  and  then  to  return  baric  to  tbe 
original  owner."  We  are  unable  to  find 
that  any  of  the  cases  cited  by  appellants 
sustained  their  theory  of  this  case.  In 
Heaston  v.  Board,  etc.,  20  Ind.  398,  the 
conveyance  was  to  "  tbe  board  of  trustees 
of  the  county  seminary  of  Randolph 
county,  and  their  successors  in  ofilce,  for- 
ever, to  have  and  to  hold  the  premises 
afoTQsald,  with  all  tlie  appurtenances,  to 
tbe  only  proper  use,  benefit,  and  behoof  of 
said  '  board  of  trustees,  for  tbe  use  of  said 
seminary  forever.*"  It  was  claimed  that 
this  created  a  condition  subsequent,  and 
that,  the  premises  having  ceased  to  be  used 
as  a  seminary,  the  grantor  was  to  receive 
the  land.  The  court  held  that  the  corpo- 
ration received  sn  unconditional  title, 
which  was  not  defeated  by  tbe  alleged 
failure  to  use  the  premises  for  the  purposes 
of  a  seminary,  or  by  using  them  for  other 
purposes ,  that  there  was  nothing  in  tbe 
deed  that  imports  a  condition;  and  that 
if  the  grantor  intended  that  the  property 
conveyed  should  only  be  used  for  a  sem- 
inary edifice,  or,  in  case  it  should  be  osed 
otherwise,  that  tbe  estate  should  be  for- 
feited and  revert,  the  condition  should 
have  been  expressed  or  fairly  implied.  In 
Seebold  v.  Snitler,  84  Pa.  St.  i;i3,  land 
apon  which  a  court-house  and  ]ail  had 
been  erected  was  conveyed  to  tbe  commis- 
sioners by  name,  and  their  successors  in 
office,  "in  trust  for  the  use  of  tbe  said 
county,  in  fee-simple."  The  county  was 
subsequieutly  divided,  the  seat  of  jostice 


removed,  and  trustees  appointed  to  sell 
tbe  lots.  Held,  that  tbere  was  no  re- 
verter. In  Adams  v.  County  ot  Logan,  11 
III.  338,  a  land-owner  proposed  that,  if  the 
conuty-seat  should  be  located  at  Potts- 
ville,  be  would  give  land  for  a  court-house 
and  other  county  purposes.  The  proposi- 
tion was  accepted,  and  tbe  general  assem- 
bly passed  "An  act  to  locate  permanently 
tbe  seat  of  Justice  of  Logan  county,"  and 
it  was  located  at  Pottsville.  Subsequent- 
ly the  county-seat  was  removed.  It  was 
held  that  the  grantor  was  without  reme- 
dy. Tbe  suit  was  to  recover  the  money 
rather  than  land,  but  it  was  held  that  tbe 
deed  was  unconditional.  In  Harris  v. 
Shaw,  13  III.  456,  land  was  conveyed  to 
commissioners,  by  name,  and  their  succes- 
sors in  office,  for  the  use  of  a  county  for- 
ever, in  consideration  of  one  dollar,  and 
that  the  county-scat  had  been  located  on 
the  premises.  The  county-seat  was  after- 
wards removed,  and  tbe  grantor  sued  to 
recover  tbe  land.  It  was  held  that  there 
was  no  condition,  and  that  he  could  not 
recover.  The  citation  of  authorities  to 
this  effect  might  be  greatly  extended,  but 
we  will  refer  to  the  following:  Raley  v. 
County  of  Umatilla,  (Or.)  13  Pac.  Rep.  890: 
aty  of  Portland  v.  Terwilllger,  (Or.)  19 
Pac.  Rep.  90;  Coffin  v.  City  of  Portland, 
(Or.U7  Pac.  Rep.  580;  Methodist  Church 
V.  Columbia,  103  Pa.  St.  608;  Paschall  v. 
Passmore,  15  Pa.  St.  807;  Rawson  v.  In- 
habitants, etc.,  7  Allen,  126;  Packard  v. 
Ames,  16 Gray,  327;  Cranev.Hj-de Park,  135 
Mass.  147;  Sobier  v.  Trinity  Church,  109 
Mass.  1;  Supervisors  v.  Patterson,  56  III. 
Ill;  Laws  v.  Hyde,  39  Wis.  347;  Wier  v. 
Simmons,  55  Wis.  637, 13  N.  W.  Rep.  873; 
Brown  v.  Caldwell,  23  W.  Va.  187;  South- 
ard V.  Railroad  Co.,  26  N.  J.  Law,  14;  Bar- 
rie  V.  Smith,  47  Mich.  131. 10  N.  W.  Hep. 
168;  Gage  v.  School-Dlst.,  (N.  H.)  9  Atl. 
Rep.  387;  Page  v.  Palmer,  48  N.  H.  387; 
Morrill  V.  Railroad  Co.,  (Mo.)  9  S.  W.  Rep. 
657;  Thornton  v.  Trammell,  39  Ga.  202. 

It  is  questionable  whether  the  appel- 
lants would  be  entitled  to  a  recovery  if 
the  deed  containedacondltlon subsequent. 
It  appears  from  the  finding  that  the  cooo- 
ty-seat  remained  at Centerville  from  1817  to 
1873,  a  period  of  56  years,  and  that  this 
suit  was  brought  more  than  70  j'ears  after 
the  localon  of  the  seat  of  justice  at  Center- 
ville. It  may  fairly  be  presumed  that  the 
grantor  at  tbe  time  be  executed  the  deed 
to  the  commissioners  owned  other  prop- 
erty, the  value  ot  which  he  expected  would 
be  enhanced  by  the  location  of  tbe  county- 
seat,  or  that  he  bad  other  Interests  to  be 
subserved  thereby.  If  so,  we  may  also  in- 
fer that  he  received  during  his  life-time, 
and  while  a  resident  of  Wayne  county,  the 
substantial  benefit  of  his  donation,  in 
Hunt  V.  Beeson,  18  Ind:  880,  it  was  held 
that  the  maintenance  of  a  tan-yard  for  the 
period  of  24  years  was  a  substantial  com- 
pliance with  the  condition  contained  in 
the  conveyance.  In  Mead  v.  Ballard,  7 
Wall.  290,  a  conveyance,  upon  condition 
that  an  institute  "shall  be  permanently 
located  upon  said  lands,"  was  complied 
with  by  tbe  location  ot  the  institution 
thereon  August  9, 1848,  and  its  remaining 
there  until  1857.  In  Railroad  Co.  v,  Bar- 
bour, 89  Ind.  375,  the  use  for  33  years  u! 
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iiinds  granted  "oxpresBly  for  the  use  and 
pdrpoBe  ot  depot  grounds, "and  providing 
that  If  not  used  for  that  purpose  It  sbould 
revert  to  the  grantors,  was  held  to  be  a 
performance  of  the  condition, so  as  to  pre- 
vent a  forfeiture.  We  find  no  error  In  the 
record.    Judgment  affirmed. 


<m  Ind.  563) 

APPL.R  V    BOABO  COM'RS  OF  MaRION 

County. 
(Supreme  Court  cf  Indiana.    April  4,  ISOl.) 

DBFECTITB  BbIOOES  —  EriDBNCB  —  Ikstbitctionb. 

1.  Where,  in  an  action  against  a  county  for 
Injuries  occasioned  by  the  brealdng  down  of  a 
bridge,  one  of  plaintiff's  witnesses  volunteers  the 
statement  that  parties  living  in  the  neighborhood 
thought  l^e  bridge  unsafe,  and  complained  of  it, 
tnd  plaintiff  does  not  have  the  statement  stricken 
out,  defendant  may  cross-examine  the  witness 
with  reference  to  the  statement  volunteered. 

2.  In  such  case  an  instruction  that  if  plain- 
tiff was  acquainted  with  the  bridge,  and  knew 
the  Icind  of  timber  of  which  it  was  oonstmcted, 
and  how  long  such  timbers  had  been  in  the 
bridge,  then  "plaintiff  is  also  chargeable  with 
knowledge  of  the  tendency  of  such  timbers  to 
decay  incident  to  age  and  long  use, "  is  errone- 
ous, since  plaintiff  is  not  charged  with  any  duty 
in  respect  to  the  bridge,  and  has  a  riirht  to  as- 
sume that  it  is  safe  in  the  absence  of  any  indica- 
tion to  the  contrary. 

8.  An  instruction  that  if  plaintiff  Icnew  of  the 
kind  of  timber  of  which  the  bridge  was  con- 
structed, and  that  a  part  of  the  timbers  had  de- 
cayed and  been  removed,  and  that,  If  he  could 
have  reached  hia  destination  by  a  longer  route, 
the  jury  might  consider  these  facts  in  determin- 
ing whether  the  bridge  was  unsafe,  and  whether 
plaintiff  had  actual  knowledge  of  its  condition, 
Is  erroneous. 

Appeal  from  circuit  court,  Marlon  coun- 
ty;  Thomas  L.  Buluvan,  Jndge. 

W.  W.  \iooIlea,  for  appellant.  Van 
Voorhia  &  Spencer,  for  appellee. 

McBride,  J.  Appellant  filed  a  claim  for 
f  2,074.85,  before  the  board  of  commlBsion- 
ers  ot  Marlon  county  for  Injuries  which  he 
claimed  to  have  sustained  in  person  and 
property  by  the  breaking  down  o(  a  cer- 
tain bridge,  which  he  alleged  had  been  al- 
lowed to  become  unsafe  and  dangerous  by 
reason  of  the  negligence  of  appellee.  The 
board  allowed  him  %'2^,  and  rejected  hia 
claim  for  the  balance.  He  appealed  to  the 
circuit  court,  where  the  case  was  tried  by 
a  jury,  and  a  verdict  returned  for  the  ap- 
pellee. The  (juestions  presented  here  arise 
on  the  motion  for  a  new  trial,  made  by 
appellant,  and  overruled  by  the  circuit 
court.  On  the  trial  of  the  cause  the  appel- 
lant aske<l  one  of  his  witnesses  the  follow- 
ing question  relative  to  the  bridge:  "Ques- 
tion. Did  you  make  a  casual  examination 
of  it?"  The  witness  answered:  "Nothing 
more  than  I  passed  over  the  bridge.  Sume 
of  the  parties  living  in  the  immediate 
neighborhood  of  the  bridge  complained  of 
the  bridge.  They  thought  It  was  not  safe. 
In  fact,  it  became  a  somewhat  general  talk 
In  the  neighborhood,  and  I  knew  it  was  a 
bridge  that  the  county  would  have  to 
baild,  and  I  came  and  notified  the  com- 
missioners. "  On  cross-examination  of 
this  witness  the  following  questions  were 
asked  and  answers  given:  "Question.  I 
will  afik  you  if  you  ever  heard  anybody 


talk  about  that  bridge  out  there,  that  did 
not  consider  it  unsafe?  Answer.  I  do  not 
know  that  I  ever  heard  such  talk  as  that. 
I  do  not  remember  ot  any  talk  otthat  kind. 
Q.  I  understand  you  by  that  that  whenev- 
er you  heard  that  bridge  mentioned  or 
spoken  of  it  was  regarded  by  those  who 
talked  of  it  as  unsafe?  A.  Tes,  sir;  I 
never  heard  it  spoken  of  as  a  good  bridge. 
Q.  That  is  not  the  question,  the  ques- 
tion I  asked  yon.  I  understand  yuu  that 
whenever  you  beard  that  bridge  spoken 
ot  it  was  regarded  by  those  who  talked  of 
it  as  an  unsafe  bridge.  A.  Yes,  sir. "  Ap- 
pelant objected  to  the  cross-examination, 
and  insists  that  the  court  erred  in  permit- 
ting it.  We  think  otherwise.  The  wit- 
ness, on  direct  examination,  did  not  con- 
tent himself  with  answering  the  question, 
but  volunteered  a  statement  not  calleA 
for.  Appellant  might  have  disclaimed 
this,  and  have  had  It  stricken  ont  He 
did  not  do  so,  and  the  cross-examinatiou 
was  not  improper  as  addressed  to  tha 
volunteer  statement.  Having  allowed  the 
statement  to  go  to  the  jury  without  ob- 
jection, he  cannot  complain  that  the 
court  allowed  cross-examination  relative 
to  the  same  matter. 

The  court,  at  the  request  ottbe  appel- 
lant, gave  to  the  jury  the  following  in- 
struction: "(6)  The  board  ot  comuiia- 
sioners  are  chargeable  with  knowledge  of 
the  tendency  of  timbers  to  decay;  and  it 
is  incumbent  upon  the  commisfiioners  to 
use  ordinary  care  in  providing  against  tli» 
timbers  in  a  bridge  becoming  unsafe  be- 
cause ot  the  decay  incident  to  age  and 
long  Qse.  They  are  not  bound,  however, 
to  do  more  than  use  ordinary  care  and 
diligence;  nnd,  if  they  act  with  ordinary 
care  and  diligence,  there  Is  no  liability. " 
This  iuHtruction  stated  the  law  correctly. 
The  court  then,  of  its  own  motion,  gave 
to  the  jury  the  following  instruction:  "I 
have  heretofore  instructed  you  that  the 
board  of  county  commissioners  nrecbarge- 
able  with  the  knowledge  ot  the  tendency 
of  timbers  to  decay,  and  I  now  charge 
you  that  if  you  find  from  the  evidence  in 
this  case  that  the  plaintiff  was  acquainted 
with  this  bridge,  and  knew  the  kind  of 
timber  ot  which  it  was  constructed,  and 
knew  how  long  such  timbers  (that  were 
in  the  bridge  at  the  time  of  the  accident) 
had  been  in  the  bridge,  then  the  plaintiff 
Is  also  chargeable  with  knowledge  otthe 
tendency  ot  such  timbers  to  decay,  Inci- 
dent to  age  and  long  use."  It  maybe 
said  that  ail  persons  are,  in  a  certain 
sense,  chargeable  with  knowledge  of  the 
tendency  of  timbers  to  decay  as  an  inci- 
dent of  age  and  long  nee,  as  It  may  be  said 
all  persons  are  supposed  to  know  of  the 
tendency  of  water  to  run  down  hill.  Both 
are  matters  of  common  knowledge. 
Boards  ot  county  commissioners  are, 
however,  charged  with  certain  duties  with 
refei-ence  to  the  construction  and  mainte- 
nance of  bridges  which  require  them  to 
take  notice  of  the  tendency  to  decay  In 
material  composing  them  in  a  sense  not 
required  of  others.  Knowing,  'as  they 
must,  in  common  with  all  others,  of  such 
tendency,  the  law  makes  it  their  duty  to 
use  ordinary  care  and  diligence  in  Inform- 
ing themselves  of  their  condition,  and  in 
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proyldioK  aicalnat  danger  to  the  traveling 
public  by  reason  of  auch  tendency  to  de- 
cay. Tlie  traveler  1b  charged  witli  no 
BDcb  duty.  As  a  rale,  the  traveler  ap- 
proacbing  a  bridge  has  a  right  to  afwumo 
tbat  the  officers  charged  with  its  erection 
and  maintenance  have  done  tbeir  duty, 
and  that  he  can  pass  over  it  in  safety. 
Unless  be  has  from  some  source  informa- 
tion of  probable  defects,  he  is  not  required 
to  inspect  it,  provided  he  is  proceeding  in 
the  ordinary  way,  and  with  no  unusual 
load.  Acquaintance  with  the  bridge, 
knowledge  of  tbe  kind  of  timbers  of  wblcb 
it  was  constructed,  or  of  the  length  of  time 
they  bad  been  in  the  bridge,  would  not 
necefwarlly,  nor  of  themselves,  bo  sufficient 
to  charge  him  with  contributory  negli- 
gence in  attempting  to  cruss  it.  He 
would  have  the  right  to  assume  that  de- 
cayed timbers  would  be  removed,  and  de- 
tents repaired.  If  he  should  find  the  bridge 
open  for  passage,  with  nothing  to  indi- 
cate danger,  he  has  a  right  to  regard  it  as 
an  assurance  from  the  board  of  county 
commissioners  that  It  Is  safe  for  use  in  the 
ordinary  way,  and  with  tbe  ordinary  ve- 
hicles and  loads.  House  v.  Boani,  60  Ind. 
680;  Board  v.  Legg,  110  Ind.  479,  11  N.  E. 
Rep.  612;  City  of  Indianapolis  v.  Gaston, 
58  Ind.  224;  Elkhart  v.  Bitter,  66  Ind.  136; 
Patton  V.  Board,  96  Ind.  131;  Board  v. 
Brown,  89  Ind.  48;  Vaugbt  v.  Board,  101 
Ind.  123:  Board  v.  Dombke,  »i  Ind.  72. 
This  instruction  would  have  a  tendency 
to  mislead  tbe  Jury  by  causing  them  to 
measure  the  conduct  of  the  appellant  by 
tbe  wrong  standard.  Tbey  were  correct- 
ly instructed  tbat  the  appellant  could  not 
recover  if  guilty  of  contributory  negli- 
gence. One  effect  of  this  instruction  would 
be  to  place  appellant  and  appellee  upon 
the  same  level  In  the  minds  of  the  Jury 
with  regard  to  their  duties  and  liabilities 
growing  out  of  their  assumed  knowledge 
of  tbe  tendency  of  timber  to  decay.  Tbe 
jury  would,  from  the  two  instructions 
taken  together,  get  wrong  Impressions  of 
what  would  be  contributory  negligence  on 
the  part  of  the  appellant.  While,  as  we 
have  said,  all  persons  may,  in  a  certain 
sense,  and  to  a  certain  extent,  be  charge- 
able with  knowledge  of  a  tendency 
of  timber  to  decay,  as  that  fact  is  a 
part  of  the  common  stock  of  knowl- 
edge, yet  that  knowledge,  as  attributed 
to  tbe  officer  cbarged  with  the  duty  of 
building  and  maintaining  bridges,  is  not 
merely  a  knowledge  that  with  time  comes 
decay,  but  his  official  doty  requires  him  to 
take  special  notice  of  the  fitnfss  of  materi- 
al used  in  such  structures,  the  compara- 
tive durability  of  the  various  materials 
nsed.'as  well  as  of  tbe  time  when  by  decay 
or  continnouB  use  it  is  likely  to  become 
ansafe.  Failure  on  tbe  part  of  the  officer 
to  ose  reasonable  diligence  In  Informing 
himself  upon  such  matters  as  are  necessa- 
ry to  enable  him  to  cause  bridges  to  be 
constracted  of  proper  material,  or  kept 
in  proper  repair,  is  negligence.  It  is  be- 
cause of  the  duty  thus  resting  upon  the 
officer  that  he  is,  in  such  cases,  chargeable 
with  negligence.  No  such  duty  resting  up- 
on tbe  traveler,  bis  conduct  must  be  meas- 


ured by  a  different  rule.    This  instruction 
is  clearly  erroneous. 

The  court  of  its  own  motion  also  gave 
to  tbe  Jury  the  following  instruction :  "  (2) 
Ton  are  the  exclusive  judge  of  the  evi- 
dence, the  credibility  of  witniesses,  and  tbe 
weight  you  will  give  to  their  testimony. 
If  yon  believe  from  tbe  evidence  that  the 
plaintiff,  Francis  M.  Apple,  knew  of  the 
kind  of  timbers  of  which  tbe  said  bridge 
was  constructed,  and  the  length  of  time 
they  had  been  in  said  bridge;  that  part  of 
tbe  timbers  in  said  bridge  had  decayed 
and  been  removed,  and  that  there  still  re- 
mained iu  the  said  bridge  timbers  of  the 
same  kind;  and  tbat  those  traveling  over 
said  bridge  did  not  attempt  to  carry  upon 
their  wagons  a  full  load,  because  of  tbe 
condition  of  said  bridge;  and  that  tbe 
plaintiff  might  have  reached  his  destina- 
tion by  traveling  another  route,  though 
longer, — then  you  are  entitled  to  consider 
said  facts,  (if  from  the  evidence  you  find 
them  or  any  of  them  to  be  facts.)  together 
with  all  of  the  other  facts  and  circum- 
stances proven  In  the  case,  in  determining 
the  question  whether  or  not  the  said 
bridge  was,  on  July  25,  1887,  unsafe,  and 
dangeiHius  to  be  traveled  over  with  a 
heavily  loaded  wagon,  and  whether  at  said 
date  the  plaintiff  had  actual  knowledge  of 
the  actual  condition  of  said  l>ridge.  But 
you  are  the  exclusive  judge  of  what 
weight  you  will  give,  if  any,  to  such 
evidence,  il  any,  in  determining  both 
tbe  condition  of  tbe  said  bridge  and  tbe 
plaintiff's  knowledge  thereof. "  The  court 
also  erred  in  giving  this  instruction.  The 
jury  are  told  by  it  tbat  they  are  entitled 
to  consider  appellant's  knowledge  of  cer- 
tain facts  in  determining  (1)  whether  or 
not  tbe  bridge  was  In  fact  unsafe  and  dan- 
gerous; and  (2)  whether  appellant  had 
knowledge  of  its  actual  condition.  While 
possibly  some  of  said  facts  might  proper- 
ly be  considered  In  determining  appellant's 
knowledge  of  tbe  condition  of  the  bridge, 
we  cannot  understand  how  any  light 
would  be  thrown  upon  bis  knowledge  of 
its  condition  by  the  fact  tbat  he  might 
have  reached  his  destination  by  traveling 
another  route ;  and  bow  can  it  possibly 
be  said  that  appellant's  knowledge  of  any 
or  of  all  of  said  facts  tended  to  determine, 
whether  or  not  tbe  bridge  was  in  fact  safe 
or  unsafe?  Assume  tbat  appellant  knew 
tbe  kind  of  timbersof  which  the  bridge  was 
constructed,  the  length  of  time  tbey  bad 
been  In  It,  that  a  part  of  the  timbra«  had 
decayed  and  been  removed,  and  that  a 
part  of  the  same  kind  of  timber  still  re- 
mained, it  cannot  be  said  that  his  knowl- 
edge of  said  facts  had  any  tendency  to 
prove  that  the  bridge  was  or  was  not 
dangerous;  nor  did  it  have  any  tenden- 
cy to  prove  tbat  appellant  knew  of  its 
condition  at  that  time.  As  we  have  here- 
tofore said,  he  had  a  right  to  assume  that 
tbe  commissioners  had  done  their  duty ; 
that  all  dangerous  and  decayed  timbers 
had  been  removed,  and  sound  timbers 
substituted,  and  tbe  bridge  kept  in  safe 
condition  for  use.  The  judgment  is  re- 
versed, with  Instructions  to  tbe  ciicatt 
court  to  grant  a  new  trial. 
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NCWLON  T.  TTMEB.1 

(/Supreme  Oomt  of  Indiana.    April  i,  189L) 

Xkui>  —  OBfBcnoss  TO  Etiobhcb  —  Uotioh  io 
Srsiu  Oct. 
Where  •  party  makes  no  oblection  to  erl- 
lenoe  when  it  is  offered  and  introdDced,  bat  rx- 
anlnes  the  witnesses  on  the  same  subject,  the 
fnestion  of  its  competency  cannot  iM  raised  by  a 
motion  to  strike  oat. 

Appeal  from  circalt  court,  CUnton  coun- 
tr;  A.  E.  Paiub.  Judge. 

Wavgh  A  Kemp  and  J.  V.  Kent,  for 
■Pliellant.  Bea ucba mp AMonnt,8.0.  Btijr. 
km,  and  Qiffbnl  A  Fippen,  for  appellee. 

Oldb,  C.  J.  TljiB  Is  an  action  brought 
by  the  appellant  against  the  appellee  to 
recover  $10,000  damageH  alleged  tu  have 
been  snatained  by  leason  of  the  appellee 
having  debauched  and  carnally  known 
the  wife  of  the  appellant.  Imues  were 
Joined,  and  there  was  a  trial  had,  result- 
Ing  in  a  verdict  and  JaUgment  in  favor  of 
the  appellee.  The  sole  question  sought  to 
be  presented,  and  which  is  discussed,  re- 
lates to  the  admission  of  evidence.  It  be- 
came a  vital  question  in  the  case  as  to 
whether  or  not  the  appellee  bad  written 
certain  letters  which  were  offered  in  evi- 
dence,  and  which,  if  written  by  the  appel- 
lee, tended  sttongly  to  establish  his  inti- 
macy with  the  wife  of  the  appellant.  The 
appellee  denied  having  written  the  letters. 
The  appellant  called  some  nine  or  more 
expert  witnesses  to  testify,  some  of  whom 
were  acquainted  with  appellee's  hand- 
writing, and  all  of  whom  showed  them- 
selves competent  to  speak  upon  the  ques- 
tion, and  who  bad  made  an  examination 
uf  the  disputed  l<'tters,  and  compared  the 
writing  with  other  writings  of  the  appel- 
lee admitted  to  be  genuine,  and  the  wit- 
nesses testified  and  gave  their  opinion 
that  they  were  written  by  the  same  per- 
son, and  by  the  appellee.  On  cross-ex- 
amination of  these  witnesses,  counsel  for 
appellee  placed  In  the  bands  of  each  of 
them  what  purported  to  be  genuine 
checks  on  a  bank,  signed  by  the  ap))ellee, 
and  vouchers  in  an  estate  purporting  to 
have  been  written  by  the  appellee,  and 
examined  each  of  said  witnesses  as  to 
their  opinion  In  regard  to  such  checks  and 
vouchers  having  been  written  by  the  same 
person  who  wrote  the  other  writings  in 
regard  to  which  they  had  been  questioned 
tai  chief:  and  some,  if  not  all.  of  said  wit- 
aesses  testified  that  they  were  written 
by  the  same  person.  The  cross-examina- 
tion of  all  of  said  witnesses  proceeded  to 
the  close  without  objection  on  the  part  of 
the  appellant,  and  were  re-examined  in 
regard  to  such  checks  and  vouchers  by 
counsel  for  appellant.  After  the  appellant 
bad  Introduced  all  of  his  evidence  in  chief 
In  support  uf  his  complaint,  and  ]ust  pre- 
vious to  resting  his  case,  hefiled  hismotion 
"  to  strike  out  and  takefrom  the  considera- 
tion of  the  Jury  each  and  every  question, 
and  each  and  every  answer  to  such  ques- 
tion, respectively  and  severally  asked  by 
the  defendant's  counsel  on  cross-examina- 
tion of  witnesses  presented  by  the  plaintiff, 
as  to  the  several  bank-checks  purporting  on 
their  face  to  have  been  executed  by  Will- 
tarn  J.  Tyner  or  William  J.  Tyuer,  guard- 
•Behearlng  denied,  88  N.  K.  Bap.  Btl 


tan,  and  designated  In  this  cause  as  Ex- 
hibits 1,  2. 3.  4,  5. 6,  and  7,  and  also  what 
parports  to  be  vouchers  in  the  Cox  estate, 
purporting  to  be  sig^ied  by  M.  A.  Punh- 
ing,  and  being  noted  in  the  evidence  as 
Exhibits  8,  9.  10, 1],  and  12,  and  the  eross- 
examination  as  to  each  of  tliem  separately 
and  severally,  for  the  following  rea- 
sons;" stating  numerous  specific  reasons 
in  support  of  the  motion.  The  court 
overruled  the  motion,  nnd  the  appellant 
excepted.  The qaestlon  of  the  competency 
of  this  evidence,  and  as  to  whether  it  was 
proper  cross-examination.  Is  fully  and 
ably  dlscuHsad  by  counsel;  but,  before 
considering  the  question  as  to  the  compe- 
tency of  the  evidence,  it  must  first  be  de- 
termined whether  or  not  the  question  of 
the  comi>etency  of  the  evidence  Is  present- 
ed by  the  motion  to  strike  imt  In  such  a 
way  as  that  It  whs  error  for  the  court  to 
overrule  the  motion.  If  no  such  question 
is  presented  by  this  motion,  then  the 
question  of  Its  competency  is  not  before 
us  to  pass  upon.  If,  during  the  cross-ex- 
amination, the  appellant  had  objected  to 
the  exhibition  of  the  checks  and  vouchers 
to  the  witness,  or  objerted  to  questions 
propounded  In  relation  thereto,  and  if  his 
objection  had  been  overruled  and  excep- 
tions reserved  to  the  ruling  and  assigned 
the  ruling  as  a  ground  for  new  trial  In 
bis  motion,  the  question  of  competency 
would  have  been  presented;  but  it  does 
not  appear  that  any  objection  was  made 
to  the  cro88-«xaminatIon.  Ubjections  to 
the  competency  of  evidence  ought  to  be 
seasonably  made.  To  hold  that  the  ques- 
tion as  to  the  competency  of  this  evidence 
is  properly  presented  by  the  motion  to 
strike  out  in  this  case  is  to  establish  a 
principle  and  rule  of  practice  by  which 
counsel  may  sit  by  and  permit  the  cross- 
examination  of  a  score  or  more  of  wit- 
nesses as  to  lllesritimate  facts  without  ob- 
jection to  a  single  question,  and  re-exam- 
ine as  to  the  same.  Intermingling  the  in- 
competent with  competent;  and  if,  at  the 
end  of  a  day  or  a  week's  examination 
be  concludes  the  evidence  Is  detrimental  to 
him,  he  can  move  to  strike  It  out,  and  the 
court  must  sustain  the  motion,  or  it  will 
constitute  reversinle  error.  We  do  not 
think  this  is  proper  practice.  When  a 
question  Is  propounded,  if  It  Is  incompe- 
tent. If  counsel  desire  to  save  any  question 
In  regard  to  it,  he  should  interpose  an  ob- 
jection, and  state  specifically  bis  in-ounds 
of  objection.  If  It  be  answered  before 
there  Is  an  opportunity  to  object,  or  If  the 
question  be  competent  and  the  answer  In- 
competent, then  the  competency  of  the 
evidence  may  be  properly  presented  by  a 
motion  to  strike  out.  The  competency 
of  testimony  may  be  presented  by  proper 
objection  to  a  question,  or  by  motion  to 
strike  out,  if  the  motion  be  seasonably 
made.  We  do  not  Intend  to  be  under- 
stood that  counsel  must  follow  every  in- 
competent question  relating  to  a  particu- 
lar line  of  evidence  with  an  objection.  In 
order  that  he  be  in  a  position  to  avail 
himself  of  the  error  in  its  admission. 
When  an  objection  is  made  and  overruled 
to  a  question  eliciting  a  certain  Hoe  of  evi- 
dence, and  an  exception  reserved,  it  is 
Just  as  available  for  thereversal  of  a  Judg- 
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ment  as  If  It  was  repeated  every  time  the 
same  or  a  Blmilar  (luestioo  was  propound- 
ed to  any  wltnesH.  But  what  we  bold  la 
that  where,  as  In  this  case,  a  party  per- 
mits the  examination  or  cruss-ezamlna- 
tion  of  a  number  of  -vritnesseB,  eilcitlnf? 
from  each  of  them  certain  evidence  of  the 
same  character,  without  objection,  and 
crusa-examines  or  re-esamiueH  such  wit- 
n(*8»es  as  to  such  matter,  ho  cannot  wait 
until  after  such  examination  has  coo- 
eluded,  and  all  of  that  character  of  evi- 
dence hu8  been  elicited,  and  then  present  a 
motion  to  atrike  it  oat,  and  avail  himHell 
of  an  erroneuns  ruling  on  the  motion  to 
reverse  the  cause.  If  he  deeirea  to  present 
a  question  as  to  the  competency,  he  must 
do  so  while  the  evidence  is  being  intro- 
duced. If  he  does  not,  he  waives  any  ob- 
jection to  it,  unless  it  be  In  a  case  where 
its  competency  or  incompetency  depends 
upon  some  fact  developed  sabsequently  to 
the  introduction  of  such  evidence.  This 
doctrine  has  been  heretofore  enuuciated 
by  this  court.  In  the  case  of  Brown  v. 
Owen.  94  Ind.  31.  it  i«  aald :  "It  is  Insisted 
that  the  court  below  erred  in  refusing  to 
Btrilce  out  certain  questions  and  answers. 
It  is  a  sufUcient  answer  to  this  to  say 
that,  no  objection  having  been  made  to 
either  question  dr  answer,  the  objection 
by  a  motion  to  strilce  out  comes  too 
late."  McCarty  v.  Waterman,  96  Ind. 
594:  Jonea  v.  State,  118  Ind.  39,  2U  N.  E. 
Bep.  634.  The  papers  exhibited  to  the 
witnesses  are  designated  as  exhibits,  and 
do  not  appear  to  have  been  introduced 
Id  evidence.  At  least,  we  are  not  referred 
to  any  part  of  the  voluminous  record  in  the 
case  where  such  checks  and  voucliers  bad 
been  offered  or  admitted  in  evidence  prior 
to  the  making  of  the  motion  to  strike  out 
the  evidence.  The  part  of  the  record  re- 
ferred to  only  shows  that  counsel  exhibit- 
ed them  to  and  placed  them  in  the  bands 
of  the  witnesses  on  cross-examination; 
nor  does  It  appear  that,  up  to  the  filing  of 
the  motion  to  strike  out,  any  evidence 
was  offered  to  show  whether  they  were  or 
were  not  genuine.  The  motion  to  strike 
out  the  evidence  came  too  late.  In  this 
case,  to  present  any  question  as  to  the 
competency  of  the. evidence,  and  therefore 
we  do  not  couKider  the  qncstion  of  Its 
competency.  There  is  no  error  in  tlie  rec- 
ord.   Judgment  affirmed,  with  costs. 


(128  Ind.  1) 

NiSBLBY  et  aL  v.  Botce  et  ah 
(Supreme  Court  of  Indiana.    April  4, 1891.) 

WlIXS  —  CONSTRDCTION  —  Lirs-ESTATX  AHD  Rs- 
UAINDEB. 

1.  A  will  devised  property  to  the  testator's 
widow  "for  and  during  the  term  of  her  natural 
life, "  directing  that  she  carry  on  the  farm,  as 
he  would  have  done  if  still  living,  and  author- 
izing her  and  her  son,  as  joint  executors,  to  sell 
wiUioat  order  of  court  any  part  of  the  estate  nec- 
essary to  pay  debts.  It  farther  provided  that  at 
the  widow's  death  all  his  estate  sboald  be  di- 
vided between  their  children,  share  and  share 
alike.  Held,  that  the  widow  took  •  life-estate, 
and  the  cbildren  a  fee,  sabject  to  he  divested,  if 
a  sale  became  necessary  to  pay  debts. 

2.  Some  of  the  children,  after  coming  of  age, 
conveyed  their  interest  to  the  widow  by  war- 
ranty deed,  and  she  In  the  same  way  conveyed 


It  to  another  child.  The  latter  mortgaged  ftw 
premises  to  a  stranger  for  value,  and  then  reoon- 
voyed.  them  to  the  widow,  who  as  inrt  of  the  oon- 
slderation  assumed  the  mortgage.  The  mortgagee 
tvas  unaware  of  any  fraud  or  invalidity  in  the 
deeds.  Held,  that  the  grantors  were  estopped 
from  setting  up  any  title  against  bim. 

Appeal  from  circuit  court,  Delaware 
county;  O.  J.  Lots,  .Tudge. 

Gregory  dt  Silverberft  and  C.  E.  Shipley, 
for  appellants.  J.  R.  McMabon  and  E.  R. 
White,  for  appellees. 

Oldb,  C.  J.  The  appellee  James  Boyce 
brought  this  suit  by  tiling  his  complaint 
In  the  court  below  against  Charles  F.  W. 
Neeley,  Sarah  E.  Neeley,  his  wife,  and 
Mary  A.  Neeley,  In  which  it  is  allegecl  that 
on  the  7th  day  of  November,  1885,  ("barles 
F.  W.  Neeley,  by  bis  promissory  note, 
promised  to  pay  to  the  order  of  N.  F. 
Ethel,  one  year  after  date,  the  sum  of  f  1,- 
600,  witb  8  per  cent,  interest  and  5  per 
cent,  attorney's  fees;  that  on  said  date, 
by  bis  certain  other  note,  be  promised  to 
pay  to  said  Ethel,  two  years  alter  date, 
the  Bura  of  f  2,0U0,  with  8  per  cent,  interest, 
and  5  pw  cent,  thereon  for  attorney's  fees, 
and  that  each  of  said  notes  were  indorsed 
by  the  plaintiff  James  Boyce,  under  and 
by  the  name  and  style  of  James  Boyce  & 
Co.;  that  on  said  same  date  said  defend- 
ant Charles  F.  W.  Neeley,  by  bis  certain 
otber  note,  promised  to  pay  the  plaintiff 
Boyce,  In  four  years  after  date,  the  sum 
of  $2,500,  with  5  per  cent,  thereon  for  at- 
torney's fees,  and  8  per  cent,  interest  there- 
on, payable  annuallyfrom  date;  thateach 
of  said  notes  were  made  payable  at  ttie 
Citicens'  National  Bank  of  Muncie,  Ind., 
— copies  of  each  are  filed  with  and  made  a 
part  of  the  complaint,  marked,  respective- 
ly, Exhibits  "A,"  "B,"  and  "C;"  that  at 
the  time  of  the  execution  of  the  notes  said 
defendant  Charles  F.  W.  Neeley  executed  a 
mortgage  to  the  plaintiff  Boyce  to  secure 
the  payment  of  said  note  for  f  2.500,  when 
the  same  should  becomedue,  and  to  indem- 
nify him  and  secure  him  against  any  and 
all  loss  he  might  sustain  by  reason  of  hav- 
ing become  iudorser  for  said  defendant 
Charles  F.  W.  Neeley  on  said  two  ootes 
payable  to  the  order  of  said  Ethel,— a 
copy  of  the  mortgage  is  filed  with  and 
made  a  part  of  the  complaint,  marked  Ex- 
hibit "D;"  that  Bald  Charles  F.  W. Neeley. 
by  the  terms  of  said  mortgage,  conveyed 
to  the  plaintiff  for  the  purpose  thereof  the 
undivided  seven-tenths,  of  the  real  estate 
therein  described,  and  the  whole  of  the 
personal  property  in  said  mortgage  de- 
scribed ;  that  said  mortgage  was  duly  re- 
corded In  the  recorder's  office  of  Delaware 
county,  Ind.,  on  the  7th  day  of  November, 
1885;  that  said  note  for  f  1,500  became  due 
onthelOtb  day  of  November,  1886;  that 
said  defendant  paid  thereon  the  sum  of 
f620,  and  plaintiff,  as  indorser  thereon, 
was  compelled  to  pay  and  did  pay  thereon 
the  sum  of  $1,000,  the  balance  due  on  Bald 
note  at  said  date,  and  the  defendant  bas 
not  repaid  to  him  any  part  of  said  amount 
except  the  sum  of  $200,  which  sum  he  paid 
piaintitr  on  the  11th  day  of  March,  1887: 
that  there  Is  now  due  the  plaintiff  thereon 
the  sum  of  $800,  together  with  accrued  In- 
terest; that  after  the  execution  of  said 
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note  for  $2,000  to  said  Ethel,  he,  aald 
Ethel,  indonied  uald  note  to  plalntitf,  a 
copy  of  which  ingtrament  is  filed  with  and 
made  a  part  of  the  complaint,  as  ahown 
by  Exhibit  B;  that  the  plaintiff  nonr  holds 
and  is  the  owner  of  said  note;  that  same 
is  now  due  and  wholly  anpaid ;  that  plain- 
tifl  paid  for  said  note  the  sum  of  f  2,<HI0  on 
the  2d  day  of  April,  1886;  that  there  la 
now  due  the  plaintiff  interest  on  the  $2,- 
500  note  the  sum  of  f200,  which  ia  wholly 
unpaid,  and  no  part  of  aaid  note  has  been 
paid ;  that  at  the  time  of  the  execution  of 
said  notes  and  mortKage  said  defendant 
Charles  F.  W.  Neeley  was  unmarried;  that 
be  has  since  intermarried  with  his  co-de- 
fendant Sarah  E.  Neeley,  who  is  now  his 
wife,  and  Is  made  a  party  hereto  to  an- 
Bwer  as  to  any  Interest  she  may  have  or 
claim  to  have  In  said  property,  or  any  part 
thereof;  that  after  the  execution  ot  the 
mortgage,  and  the  marriage  of  said  de- 
fendant Charles  F.  W.  Neeley,  he  executed 
a  deed.  In  which  his  said  wife  joined,  cou- 
Teying  the  real  estate  described  in  said 
mortgage  to  their  co-defendant  Mary  A. 
Neeley;  that  said  conveyance  was  made 
tmbject  to  aald  mortgage  lien,  and  said 
Mary  A.  Neeley  accepted  said  deed  with 
the  stipulation  therein  that  she  assumed 
the  payment  of  said  mortgage,  and  she  is 
made  a  party  hereto  to  answer  as  to  any 
Interest  she  may  have  in  said  real  estate 
by  virtue  of  said  deed;  that  said  real  es- 
tate cannot  be  sold  in  parcels  without  in- 
jury to  the  Interests  of  the  parties  inter- 
ested therein;  that  the  personal  property 
described  In  said  mortgage  is  woi-th  less 
than  the  amount  ot  the  indebtedness  now 
due,  and  will  not  sell  tor  enough  on  execu- 
tion to  pay  said  indebtedness  now  due 
and  secured  by  said  mortgage.  Prayer 
(or  judgment  for  f  1,500,  and  the  foreclos- 
ure ot  said  mortgage,  etc. 

On  their  own  application  and  motion 
Laura  C.  Friend,  Lenora  J.  Bergenthal, 
Sarah  F.  Bussey,  Carry  O.  Neeley,  Emma 
Neeley,  Cyrus  G.  Neeley,  and  Kate  Neeley 
were  made  parties  defendant,  and  permit- 
ted to  defend  the  suit.  The  defendants 
Charles  F.  W.  Neeley  and  wife  did  not  ap- 
pear, and  were  defaulted.  Cyrus  G.  Neeley 
and  Sarah  F.  Bussey  each  file  a  separate 
answer.  The  first  paragraph  ot  the  an- 
swer ot  Sarah  F.  Bussey  is  a  general  de- 
nial. The  second  paragraph  is  an  answer 
to  so  much  ot  the  complaint  as  seeks  a 
foreclosure  of  the  mortgage  against  the 
one  undivided  tenth  part  of  said  real  es- 
tate, and  she  alleges .  that  on  the 

day  of  January,  1868,  one  Moses  L.  Neeley 
died  at  the  county  of  Delaware, the  owner 
in  tee  and  in  full  possession  of  the  real  es- 
tate described  in  the  compluint,  leaving 
Mary  A.  Neeley,  his  widow,  and  10  chil- 
dren him  surviving,  of  whom  eaid  Sarah 
F.  Bussey  is  one,  his  only  children  and 
heirs  at  law ;  that  said  Moses  L.  Neeley  at 
his  death  left  his  last  will  and  testament, 
duly  executed,  signed,  sealed,  published, 
and  declared  by  him  to  be  such,  and  at- 
tested on  the  7th  day  ot  January,  1868, 
which  will  and  testament  was  duly  proved 
and  admitted  to  probate  on  the  18th  day 
ot  January.  1868,  and  recorded,  etc.,  which 
will  and  probate  thereof  remain  in  full 
force  and   validity;  that  by  said  last  will 


said  testator  disposed  of  his  said  real  es- 
tate as  follows:  "(1)  I  give,  bequeath, 
and  devise  to  my  wife,  Mary  Ann  Neeley. 
as  follows,  [describing  the  same,]  for  and 
during  the  term  ot  her  natural  life.  I  give 
to  her  all  my  real  estate,  and  I  devise  and 
direct  that  she  shall  conduct  the  farm  op- 
erations upon  my  farm  in  the  same  man- 
ner as  I  should  do  were  I  still  living,  with 
that  view,  keeping  our  children  together 
at  home  so  long  as  they  may  be  nnder  the 
age  of  twenty-one  years  and  may  desire 
to  remain ;  that  I  give  to  her  all  the  inter- 
est upon  my  money,  and  all  other  annual 
profits  ot  ray  estate,  for  her  maintenance 
and  the  support  of  our  family  so  long  aa 
she  may  live;"  and  he  appointed  his  wife, 
Mary  A.  Neeley,  and  his  son,  Cyrus  G. 
Neeleyr  joint  executor  and  executrix  of 
his  said  last  will.  It  was  further  provided 
by  the  will  that  "at  the  death  ot  his  wife 
all  his  estate,  real  and  personal,  remain- 
ing, Hhall  be  divided  between  their  chil- 
dren, tthare  and  share  alike;"  the  child  or 
children  ot  such  as  may  be  deceased  at 
that  time  to  take  the  respective  sbarca  of 
their '  parents.  It  was  also  provided  tbat 
in  order  to  pay  debts,  expenses  of  adminis- 
tration, or  tor  the  payment  ot  any  sum 
provided  by  the  will,  tbat  it  shall  not  be 
necesHary  for  the  executors,  or  either  ot 
them,  to  procure  an  order  of  sale  ot  pro[>- 
erty  from  any  court  or  authority  what- 
ever,  but  they  are  fully  authorized  in  any 
manner  and  at  any  time  that  they  may 
deem  fit,  and  on  such  terms  as  they  may 
prescribe,  to  make  sale  of  any  ot  the  real 
estate  or  personal  property  tor  such  pur- 
pose; but  the  home  farm  shall  not,  nor 
shall  any  part  ot  it,  be  sold  except  in  case 
of  the  most  absolute  necessity.  The  will 
further  provided  that  the  executors  and 
the  survivor  ot  them  shall  remain  such  in 
order  to  hold  the  surplus  ot  the  personal 
estate  until  the  decease  of  bis  widow.  It 
is  further  alleged  that  the  widow,  Mary 
A.  Neeley,  is  yet  living,  and  that  in  and  by 
said  will,  and  under  the  several  deviseti 
and  directions  therein  contained,  and  un- 
der tlie  provisions  thereof,  no  interest, 
title,  remainder,  or  estate  in  and  to  the 
real  estate  named  in  said  will  vested  in  ei- 
ther ot  the  children  or  grandchildren  of 
said  testator  at  the  death  ot  said  Moses 
L.  Neeley,  and  no  title,  interest,  or  estate 
in  possession  or  in  remainder  or  expect- 
ancy will  vest  in  any  ot  such  children  or 
grandchildren  until  the  death  of  the  said 
Mary  A.  Neeley,  his  widow:  that  the  real 
estate  named  in  the  complaint  in  this  ac- 
tion, and  in  the  mortgage  therein  set  forth, 
is  the  same  real  estate  named  in  said  will 
as  the  home  farm  ot  said  testator;  that 
said  defendant,  under  date  of  July  1, 1884. 
executed  to  the  said  Mary  A.  Neeley  a  deed 
purporting  to  convey  to  said  Mary  A. 
Neeley  from  the  said  Sarah  F.  Bussey,  as 
one  of  the  10  equal  heirs  ot  said  Moses  L. 
Neeley,  deceased,  the  undivided  one-tenth 
part  ot  said  real  estate,  said  deed  being  re- 
corded, etc. ;  that  at  the  time  she  execut- 
ed said  deed  this  defendant  was,  and  for- 
more  than  10  years  previous  thereto  bad 
been,  the  wife  of  one  James  H.  Bussey,  who 
did  not  sign  nor  execute  nor  join  with  this 
defendant  in  the  execution  thereof,  and 
said  conveyance  was  and  is  void,   and 
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conveyed  no  title  from  thlB  detendant,  or 
to  said  Mary  A.  Neeley :  that  afterwards, 
on  July  31, 18S4,  the  nald  Mary  A.  Neeley 
conveyed  said  undivided  one-tenth  of  said 
real  estate  to  said  Charles  F.  W.  Neeley, 
as  shown  by  deed  recorded  upon  pa^e  6U  of 
Book  5i  of  the  Deed  Records  of  said  coun- 
ty ;  that  said  Charles  F.  W.  Neeley,  by  deed 
recorded  on  page  532  of  Book  64,  executed 
a  deed  purporting  to  convey  oaid  undivid- 
ed one-tenth  of  said  real  estate  to  Cyrus 
G.  Neeley,  who,  by.  deed  recorded  on  page 
18  of  Book  66  of  the  Deed  Records  of  said 
county,  under  date  of  1880,  pretended  to 
convey  said  undivided  one- tenth  of  said 
real  estate  to  said  Charles  F  W  Neeley, 
who  afterwards  executed  a  deed  purport- 
ing to  convey  said  undivided  one-tenth  of 
said  real  estate  to  said  Mary  A.  Neeley; 
that  said  deeds,  and  each  of  tbem,  were 
and  are  without  any  consideratlou  what- 
ever, and  convey  no  interest  or  title  from 
said  defendant  Sarah  F.  Russey  in  and  to 
said  real  estate;  that  said  widow,  Mary 
A.  Neeley,  after  the  probate  of  said  will, 
elected  to  take  her  portion  of  the  estate  of 
her  said  husband  under  said  will,  and  not 
under  the  law.  The  first  paragraph  of  the 
answer  of  the  defendant  Cyras  G.  Neeley  is  a 
general  denial.  Tbesecond  alleges  the  same 
general  facts  that  are  allied  in  thesecond 
paragraph  of  answer  of  the  defendant  Sa- 
rah F.  Russey,  and  follows  with  the  aver- 
ments that  on  June  25,  1884,  Laura  C. 
Friend,  and  Lenora  J.  Bergenthal,  two  of 
the  children  of  said  testator,  jointly  with 
their  tausband8,executed  a  deed  purporting 
to  con  vey  to  the  said  Mary  A.  Neeley  the  un- 
divided  two-tenths  parts  of  said  real  es- 
tate, and  on  July  1,1884,  Sarah  F.  Russey, 
one  of  the  children  of  said  testator,  who 
then  was  and  now  is  the  wife  of  James 
W.  Russey,  Jointly  with  Carry  O.  Neeley, 
Emma  Neeley,  Kate  Neeley,  and  Charles 
F.  W.  Neeley,  four  of  the  other  children  of 
said  testator,  executed  a  deed  purporting 
to  convey  to  the  said  Mary  A.  Neeley  the 
nndivlded  five-tenths  of  the  real  estate 
named  in  said  complaint,  and  purporting 
to  convey  one-tenth  thereof  from  each  of 
the  five  persons  so  executing  said  convey- 
ances, as  one  of  the  ten  equal  heirs  of  said 
testator;  that  the  said  husband  of  Sarah 
F.  Russey  did  not  Join  with  his  said  wife  in 
the  execution  of  said  conveyance,  nor  did 
he  execute  the  same,  whereby  the  said  deed 
as  to  the  said  Sarah  F.  Russey  was  and  is 
wholly  void,  and  conveyed  no  estate  from 
her  to  the  said  Mary  A.  Neeley ;  that  after- 
wards, on  the  9th  day  of  August,  1884,  the 
aald  Charles  F.  W.  Neeley  caused  to  be 
recorded  upon  page  60  of  Book  64  of  the 
Deed  Records  of  said  county  of  Delaware 
a  pretended  deed  bearing  date  of  July  81, 
1884.  pnrporting  to  have  been  executed  by 
said  Mary  A.  Neeley,  to  c<invey  to  the  said 
Charles  F.  W.  Neeley  the  undivided  seven- 
tenths  of  said  real  estate  named  in  the 
complaint,  together  with  her  life-estate 
therein;  that  no  more  than  six-tentbH  of 
said  real  estate  had  ever  been  conveyed  to 
the  said  Mary  A.  Neeley  before  that  time, 
and  In  addition  to  the  estate  devised  to 
her  by  the  will  aforesaid.  Whatever  that 
may  be,  the  said  Mury  A.  Neeley,  if  she  ex- 
ecuted said  last-named  deed  at  the  date 
of  ite  execution,  owned  only  six-tenths  of 


said  real  estate,  if  she  owned  any.  Tbati 
wn  the  9th  day  of  January,  1886,  the  said 
Charles  F.  W.  Neeley  execnted  to  the  said 
Cyrus  G.  Neeley,  this  defendant,  without 
the  knowledge  of  said  Cyrus,  a  deed  con-r 
veying  to  him,  this  defendant,  the  undi- 
vided seven-tenths  of  the  real  estate  named 
in  the  complaint,  and  without  the  knowl- 
edge ol  this  defendant,  and  on  the  17th. 
day  of  February,  1885,  caused  said  deed  to. 
be  recorded  on  page  532  of  Book  54  of  Deed 
Records  of  said  county  of  Delaware;  that 
after' said  deed  had  been  so  recorded,  upon, 
learning  of  the  execution  and  record  of 
the  deed  last  named,  without  any  consid- 
eration whatever,  and  for  the  sole  purpose 
of  reconve:ringto  said  Charles  F.  W.  Neeley 
whatever  Interest  and  the  same  title  and 
interest  in  said  real  estate  conveyed  by 
said  Charles  F.  W.  to  him  by  said  deed, 
this  defendant  executed  and  delivered  to 
the  said  Charles  F.  W.  a  deed  purporting, 
to  convey  to  said  Charles  F.  W.  seven  uni 
divided  tenths  parts  of  thesaid  real  estate; 
that  this  defendant,  at  the  time  he  execut-< 
ed  said  deed,  knew  nothing  as  to  the  exe- 
cu  tion  of  said  deed  by  said  Sarah  F.  Russey, 
and  knew  nothing  as  to  the  validity  or 
invalidity  of  said  deed,  but  executed  bis 
deed  to  said  Charles  F.  W.  relying  upon 
the  statement  of  Charles  F.  W.  that  he  had 
conveyed  seven-tenths  to  this  defendant* 
and  for  the  purpose  .of  reconveying  what 
bad  been  so  conveyed  to  him  to  the  said 
Charles  F.  W.  he  executed  said  deed ;  that 
thereafter  the  said  Charles  F.  W.,  after 
having  executed  the  mortgage  set  up  in  the 
complaint,  conveyed  said  real  estate  to 
said  Mary  A.  Neeley :  that  all  of  said  deeds 
were  executed  without  any  consideration 
whatever;  that  this  defendant  has  never 
conveyed  to  the  said  Charles  F.  W.,  nor  to 
any  other  person,  the  interest,  title,  or  es- 
tate devised  to  blm  in  and  by  the  will 
aforesaid,  but  is  still  the  owner  thereof  in 
the  same  manner  and  to  the  same  extent 
as  in  said  will  provided,  and  the  one-tenth 
so  devised  to  him  in  and  by  said  will  is 
not  liable  under  said  mortgage,  nor  in- 
cumbered thereby.  The  defendante  Laura 
C.  Friend,  Lenora  J.  Bergenthal,  Sarah  F. 
Russey,  Carry  O.  Neeley,  Emma  Neeley, 
Cyrus  G.  Neeley,  Mary  A.  Neeley,  and  Kate 
W.  Neeley  filed  a  Joint  answer  In  two  para- 
graphs, the  first  being  n  general  denial, 
and  the  second  alleges  substantially  th« 
same  facts  that  are  alleged  in  the.  second 
paragraph  of  the  separate  answer  of  said 
Cyrns  G.  Neeley.  The  plaintiff  filed  a  sept^ 
rate  demurrer  to  thesecond  paragraph  of 
each  of  said  several  answers  for  want  of 
facte,  which  demurrer  was  overruled,  and 
exceptions  reserved. 

The  plaintiff  Boyce  filed  a  reply  to  the 
second  paragraph  of  the  answers  of  tbe 
several  defendants,  In    which  he  admite 

that  on   the  day  of  Jajiuary,  1868, 

one  Moses  L.  Neeley  died  at  Delaware 
county,  Ind.,  the  owner  in  fee  and  In  posr 
session  of  all  the  real  estate  described  in 
the  complaint,  leaving  the  defendant  Mary 
A.  Neeley,  his  widow,  and  ten  children  him 
surviving,  of  whom  defendants  are  seven, 
his  only  heirs  at  law;  that  said  Moses  I/. 
Neeley  died  testate  and  left  his  last  will 
and  testament,  which  was  duly  probated 
January  18, 1868,  a  copy  of  which  v^lll  is  (pet 
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forth  In  defendants'  Joint  answer,  but 
Avera  that  nnderthe  terms  and  provisions 
of  said  will  said  widow  received  u  life- 
estate  in  said  real  estate,  and  said  chil- 
dren a  vested  interest  in  fee  therein,  subject 
only  to  said  life-estate;  that  on  the  25tb 
day  of  June,  1884,  said  Laara  C.  Friend 
and  Lcnora  Bergen  thai,  together  with 
their  husbands,  by  warranty  deed  con- 
veyed to  defendant  Mary  A.  Neeley  the  un- 
divided two-tenths  part  of  said  land  for  a 
consideration  of  one  dollar,  as  expressed 
in  said  deed;  that  said  deed  was  duly  re- 
corded in  the  recorder's  office  of  said  coun- 
ty, in  Book  54,  page  56,  on  the  9th  day  of 
August.  1884;  that  on  the  11th  day  of 
July,  1884,  the  defendants  Charles  F.  W. 
Neeley,  Sarah  F.  Bussey.  Carry  O.  Neeley, 
Emma  Neeley,  and  Kate  W.  Neeley  exe- 
cuted a  deed  to  said  Mary  A.  Neeley,  con- 
veying to  her  the  undivided  five-tenths  of 
said  real  estate  by  deed  of  general  war- 
ranty, for  a  consideration  of  one  dollar 
each,  including  said  Sarah  F.  Bussey,  said 
Sarah  F.  Bussey  being  described  in  said 
deed  ns  unmarried;  that  said  deed  was 
duly  recorded  in  Book  54,  page  56,  of  Deed 
Becords  of  said  county ;  that  afterwards, 
on  the  31st  day  of  July,  1884,  said  Mary 
A.  Neeley,  by  her  warranty  deed,  con- 
veyed to  defendant  Charles  F.  W.  Neeley 
the  undivided  seven-tenths  of  said  real  es- 
tate, in  consideration  of  ,  as  ex- 
pressed in  said  deed,  and  that  said  deed  of 
conveyance  was  duly  recorded  on  the9tb 
day  of  August,  1884,  in  Deed  Becord  54,  at 
page  — ;  that  afterwards,  on  the  9th  day 
of  January,  1885,  said  Charles  F.W.  Neeley 
by  his  warranty  deed,  for  and  in  consid- 
eration of  the  sum  of  f  7,600,  as  expressed 
in  the  deed,  conveyed  to  defendant  Cyrus 
6.  Neeley  the  undivided  seven-tenths  of 
said  real  estate;  said  deed  was  duly  re- 
corded on  the  18th  day  of  February,  1886, 
in  Book  69,  at  page  78,  of  Deed  Becords  of 
said  county ;  that  on  the  17th  day  of  Feb- 
ruary, 1885,  said  defendants  Cyrus  O. 
Neeley,  by  warranty  deed.reconveyed  said 
undivided  seven-tenths  of  said  real  estate 
to  said  Charles  F.  W.  Neeley  for  a  consid- 
eration expressed  In  said  deed  of  f  7,600, 
and  said  deed  was  duly  recorded  on  the 

day  of ,  18S5,  in  Book  — ,  page 

— ,  of  Deed  Becords  of  said  county;  that 
while  said  Charles  F.  W.  Neeley  held  said 
undivided  seven-tenths  of  said  real  estate, 
and  after  each  and  all  conveyances  made 
by  deeds  coutalnlng  covenants  of  general 
warranty  warranting  the  title  thereto  had 
been  placed  of  recoi'd,  he  executed  the 
mortgage  sought  to  be  foreclosed  In  plain- 
tilt's  complaint;  that  plalntlR  loaned  to 
said  defendant  money  to  the  amount  of 
$2,500,  the  amount  of  the  note  described 
hi  plaintiff's  complaint  as  having  been  ex- 
ecuted to  plaintiff,  the  same  being  the  con- 
sideration, and  the  only  consideration,  for 
•aid  loan,  said  loan  being  made  on  the 
strength  of  the  security  described  in  said 
mortgage,  and  the  title  thereto,  as  shown 
of  record;  that  plaintiff  purchased  the 
other  two  notes  on  the  strength  of  said 
security  and  Idtle,  believing  that  the  same 
was  valid  and  binding,  as  shown  of  rec 
wrd;  that  he  had  no  knowledge  whatever 
of  any  understanding  or  misunderstand- 
ing or  agreements  between  defendants  pri- 


vately, but  bad  only  such  knowledge  of 
such  conveyances  as  appears  of  record, 
and  as  is  herelnset  forth ;  that  be  Invested 
his  money  In  good  faith  on  bis  part.  It 
is  further  averred  that  afterwards,  on  the 
29th  day  of  April,  1887,  said  Charles  F.  W. 
Neeley,  while  said  mortgage  was  on  rec- 
ord, conveyed  said  real  estate  to  said 
Mary  A.  Neeley,— that  is  to  say,  he  con- 
veyed said  seven-tenths  by  warranty  deed, 
except  as  to  said  mortgage ;  that  in  said 
deed  of  conveyance  there  was  a  special 
agreement  between  said  Charles  F.  W. 
and  Mary  A.  Neeley  that  she  assumed  the 
payment  of  said  mortgage,  said  stipula- 
tion being  a  part  of  the  consideration 
therefor;  that  said  Mary  A.  Neeley  has 
not  lived  upon  said  farm  for  more  than 
eight  years  last  past;  that  each  and  all 
of  the  children  mentioned  in  said  wUI  are 
more  than  21  years  old,  and  ifone  of  them 
are  supported  by  said  Mary  A.  Neeley. 

Plaintiff  also  Bled  a  second  paragraph 
of  answer  in  general  denial.  The  defend- 
ants demurred  to  the  first  paragraph  of 
reply  for  want  of  facts,  which  was  over- 
ruled, and  exceptions.  Plaintiff  filed  a 
supplemental  complaint  after  the  note  for 
92,(J00  became  due,  asking  judgment  for 
the  $2,000  and  interest.  There  was  a  trial 
and  finding  and  Judgment  for  the  plaintiH 
against  all  of  the  defendants  except  >Sa''ab 
F.  Bussey.  The  finding  was  only  for  the 
amount  paid  by  the  appellee  as  indorser, 
with  6  per  cent,  interest,  and  not  for  the  8 
per  cent,  and  attorney's  fees  on  said  notes 
as  stated  in  the  notes.  Cyrus  G.  Neeley^ 
and  Mary  A.  Neeley  filed  a  separate  mo- 
tion for  new  trial;  the  other  defendants 
against  whom  judgment  was  rendered 
filed  a  Joint  motion  for  new  trial,  which 
was  overruled,  and  exceptions.  The  de- 
fendant Sarah  F.  Bussey  having  judgment 
in  her  favor,  we  do  not  deem  it  necessary 
to  consider  any  question  in  relation  to  her 
rights  in  the  matter.  The  complaint,  it 
will  be  noticed,  charges  nothing  against 
any  of  the  appellants.  It  Is  a  complaint 
against  Charles  F.  W.  Neeley  and  his  wife, 
and  Mary  A.  Neeley,  for  personal  Judg- 
ment against  Charles,  and  for  fureclosure 
of  the  mortgage  against  all  of  the  defend- 
ants named  in  the  complaint.  The  appel- 
lants, on  their  own  motion,  were  made 
parties  to  defend  against  the  action.  They 
do  not  ask  that  any  averments  be  made 
against  them  in  the  complaint,  and  none 
are  made.  The  answers  are  pleaded  as  a 
defense  to  the  complaint  against  the  fore- 
closure of  the  mortgage.  There  is  no  af- 
firmative relief  asked.  The  answers  set 
out  the  conveyances  made  by  the  defend- 
ants, and,  if  good,  must  be  so  on  the  the- 
ory that  the  fee  to  the  real  estate  did  not 
vest  in  the  children  under  and  by  virtue  of 
the  will.  By  the  terms  of  the  will  the 
widow  was  given  a  life-estate  In  the  land, 
and  at  her  dea  th  it  was  devised  to  his  chil- 
dren share  and  share  alike;  the  child  or 
children  of  such  as  are  dead  to  take  the 
share  of  their  parent.  It  specially  enjoins 
upon  the  wife  that  she  shall  keep  the  homn 
farm,  and  farm  it  the  same  as  the  testator 
would  do  if  still  living.  It  grants  to  the 
executors  the  right  to  sell  any  portion  of 
the  estate  which  may  be  necessary  to  pay 
debts,  costs  of  administration,  and  any 
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sum  to  be  paid  by  the  will  without  order 
ot  court.  The  will,  as  we  construe  It, 
Tested  in  the  widow  a  life-estate  and  the 
fee  in  the  children,  subject  to  being  divest- 
ed only  In  case  a  sale  became  necessary  to 
pay  debts,  costs  of  adminlstratloni  or 
any  sum  provided  by  the  will  to  be  paid. 
Jenkins  v.  Compton,  123  Ind.  117,  23  N.  B. 
Bep.  1091 ;  Levengood  t.  Hoople,  121  Ind. 
27,  24N.  E.  Bep.  873;  Koons  t.  Mellett, 
121  Ind.  5«5,  23  N.  E.  Bep.  95. 

The  children  were  all  of  age,  and  seven 
of  them  conveyed  their  Intereet  in  the  real 
estate  by  warranty  deed  to  the  widow, 
and  she  conveyed  the  seven-tenths  to  her 
Hon  Charles  F.  \V.  by  warranty  deed,  who 
conveyed  the  same  to  Cyrus  G.  Neeley  for 
a  consideration,  as  stipulated  in  the  deed, 
of  f7,5U0,  and  he  reconveyed  the  same 
back  by  warranty  deed,  naming  the  same 
consideration.  Then  Charles  F.  W.  exe- 
cutes the  mortgage  in  suit,  and  after  the 
execution  of  the  mortgage  he  reconveys 
the  seven-tenths  of  the  real  estate  to  his 
mother,  the  widow,  and  as  a  part  ot  the 
consideration  she  assumes  and  agrees  to 
pay  the  mortgagedebt.  There  is  no  aver- 
ment of  knowledge  on  the  part  of  the 
mortgagee  asto  any  fraud  or  invalidity  in 
the  deeds.  The  answers  do  not  plead  any 
valid  defense  to  theforeclosure  of  the  mort- 
gage, and,  even  if  they  did,  the  reply  al- 
leges the  conveyantes  tohavebeen  by  war- 
rant., deeds,  in  which  all  the  defendants, 
who  are  appellanta.  Join,  and  they  are  es- 
topped from  setting  up  any  title  to  the 
land  against  their  grantees  and  those 
claiming  under  them.  It  is  well  settled 
that  any  subsequent  acquired  title  by  a 
grantor  in  a  warranty  deed  to  the  prem- 
ises conveyed  inures  to  the  beneOt  of  the 
grantee.  If  the  grantors  lii  these  several 
deeds  had  title  at  the  time  of  the  convey- 
ance, it  passed  by  the  deeds,  or,  if  they  ac- 
quired any  afterwards  and  before  suit,  it 
Inured  to  the  benefit  of  their  grantees,  and 
if  they  have  not  had  any  title  at  all  to  the 
real  estate,  then  they  have  no  interest  in 
the  result  of  the  salt,  whereby  they  can 
prevent  a  foreclosure  of  the  mortgage.  In 
any'  event,  there  is  no  error  In  the  rulings 
upon  the  pleadings  of  which  they  can  com- 
plain. Nor  is  there  any  error  In  the 
amount  of  the  recovery  of  which  appel- 
lants can  complain.  They  having  no  In- 
terest in  the  real  estate.lt  isimmaterial  to 
them  for  what  amount  judgment  was  ren- 
dered. The  complaint  alleges  the  facts, 
and  we  see  no  reason  why  the  appellee 
was  not  entitled  to  judgment  for  the 
amount  he  paid  as  indorser,  with  inter- 
est, even  if  he  bad  no  right  of  recovery 
upon  the  note.  He  was  Indorser  on  the 
note,  and  the  payor  being  insolvent,  he 
bad  the  right  to  pay  It,  and  recover  the 
amount  paid  with  interest;  at  least,  we 
see  no  reason  why  the  fact  that  he  had 
the  payee  indorse  the  note  to  him  should 
deprive  him  of  the  right  to  recover  tlie 
amount  actually  paid,  with  interest. 
What  we  have  said  disposes  of  the  case 
upon  the  evidence,  as  the  disposition  of 
the  case  upon  the  evidence  depends  upon 
the  construction  placed  upon  the  will  and 
effect  to  be  given  to  the  deeds.  There  is 
no  error  in  the  record.  Judgment  af- 
firmed, with  costs. 


0X1  Ind.  569) 
WlLET  T.  COOVBET. 

(Supreme  Court  of  IncUcma.    April  4, 1891.) 
Appsai/ — BioHTS  or  Appeixant — Ebbors  Affbot- 

INO  ThIKD  FaBTT— MBCHA.NICS'  LlENS. 

Where  judginent  is  rendered  a^inst  two 
persona  forecloains  a  mechanio's  lien,  and  one  . 
only  appeals,  he  cannot  be  heard  to  object  that 
the  other  had  no  interest  in  the  property. 

Appeal  from  circuit  court.  Grant  coun- 
ty;  B.  T.  St.  John,  Judge. 

Action  by  John  N.  Coovert  iigainst  Will- 
iam H.  Wiley  and  another  to  foreclose  a 
mechanic's  lien.  Judgment  for  plaintiff, 
and  Wiley  alone  appeals. 

Browalee,  Carroll  &  Swetey,  for  appel- 
lant.   Brown/ee  <£i:oyce,  for  append. 

EiiLiOTT,  J.  The  appellee  brought  this 
suit  to  foreclose  a  mechanic's  lien,  and 
the  appellant  was  made  a  party  to  the 
suit  to  answer  as  to  his  interest  in  the 
property.  The  notice  was  directed  against 
Magg^ert,  and  a  decree  was  entered  fore- 
closing the  lien.  The  appellant,  Wiley, 
alone  appeals,  for  Maggert  does  not  join 
In  the  appeal.  It  Is  suggested,  rather 
than  asserted,  by  appellant's  counsel  that, 
as  there  is  no  evidence  that  Maggert  was 
the  owner,  this  suit  must  fail.  We  think 
that  the  appellant  cannot  successfully 
make  that  point.  The  appellant  has  a 
right  to  avail  himself  of  all  material  er- 
rors that  affect  him ;  but  he  cannot  avaJl 
himself  of  errors  affecting  another  party. 
It  Is  not  shown  that  he  was  in  any  wise 
affet-ted  by  the  alleged  failure  to  prove 
Muggert's  ownership.  Judgment  affirmed. 


CUMMINOB  et  ah  V. 


(128  Ind. 
Martin. 


») 


(Supreme  Court  of  Indiana.    April  7,  1891.) 

WiFB'S  POWBB  TO  CONTRACT — SURETT  FOR  HUS- 

BAND — ^Estoppel — Bvidenob. 
Rev.  St  Ind.  1881,  H  6117,  5119,  declare 
that  a  married  woman  shall  not  enter  Into  any 
contract  of  suretyship,  and  that  all  such  contracts 
shall,  as  to  her,  be  void,  but  that  she  shall  t>e 
bound  by  an  estoppel  in  pais  like  any  otJ^r  per- 
son. A  married  woman  made  personal  applica- 
tion for  a  loan,  (ind  gave  as  security  a  mortgage 
upon  her  separate  property,  in  which  her  hus- 
band joined.  She  received  the  money,  bnt  at 
once  handed  it  to  him.  The  mortgagee  testified 
that  she  had  no  knowledge  of  any  understanding 
between  wife  and  husband  that  the  money  was 
being  borrowed  for  the  latter.  HeUt,  that  the 
wife  was  estopped  to  deny  the  validity  of  the 
mortgage. 

Appeal  from  circuit  court,  Hamilton 
county;  D.  Moss.  Judge. 

Suit  brought  by  Mary  Martin  to  fore- 
close a  mortgage  executed  by  Louisa  Cum- 
mings  and  Hugh  A.  Cummings,  her  hus- 
band. Judgment  ot  foreclosure  was  giv- 
en, and  defendants  appeal.  Rev.  St.  Ind. 
1881,  §  5119,  provides  that  a  married  wo- 
man shall  not  enter  into  any  contract  of 
suretyship,  and  that  all  such  contracts 
shall,  as  to  her,  be  void. 

Kane  Jt  Darts,  for  appellants.  Neal  4 
Neal,  tor  appellee. 

McBridr,  J.  This  was  a  suit  by  the  ap- 
pellee to  foreclose  a  mortgage  given  by 
appellants,  Louisa  Cummings  and  Hugh 
A.  Cummings,  her  husband,  to  the  appellee. 
The  defense  wa»  that  the  debt  which  the 
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mortKage\«  as  Klven  to  secure  waa  the  debt 
o(  tbe  husband;  that  the  mortgaf^d  prop- 
erty was  the  separate  property  of  the  wife ; 
and  that  she  executed  tbe  mortgage  as 
hla  sarety  only.  Appellants  assign  as  er- 
ror the  overruling  of  a  demurrer  to  the 
complaint.  In  their  brief  they  content 
themselves  with  merely  calling  attention 
to  tbe  error  thus  assigned,  but  do  not 
point  oat,  or  attempt  to  point  out,  any 
defect  in  the  complaint.  The  only  other 
error  assigned  is  in  overruling  appel- 
lants' motion  for  a  new  trial.  This  calls 
in  question  the  sufflciency  of  the  evidence 
to  sustain  the  dnding  of  the  court.  There 
1b  BO,me  conflict  in  the  evidence.  It  is 
clear,' however,  that  the  money  was  bor- 
rowed by  the  wife.  The  evidence  also 
shows  that,  as  between  tbe  husband  and 
wife,  it  was  understood  the  money  was 
being  borrowed  by  ber  tor  him.  and  be- 
cause he  bad  been  unable  to  borrow  it. 
He  bad  applied  to  several  to  loan  him  the 
money  without  success,  but  he  had  not 
applied  to  tbe  appellee.  There  is  evidence 
tending  to  show  that  the  appellee  had  no 
knowledge  of  the  understanding  between 
the  husband  and  wife.  The  appellant 
testified  that,  as  soon  as  the  money  was 
banded  to  ber,  she  handed  it  to  her  hus- 
band. In  this  she  waa  corroborated  by 
the  husband  and  their  son.  Appellee  testi- 
fied that  she  had  no  knowledge  of  this  or 
that  the  money  was  borrowed  for  the 
husband.  The  ofilcer  who  took  the  ac- 
knowledgment of  the  mortgage  testified 
that  he  saw  the  money  paid  by  tbe  appel- 
lee to  the  appellant,  but  did  not  see  her 
hand  it  to  her  husband.  He  also  testified 
that  the  appellant  said  to  him  that  she 
was  borrowing  tbe  money,  but  expected 
to  let  her  husband  have  a  part  of  it,  and 
consulted  him  about  taking  a  chattel 
mortgage  on  the  husband's  furniture  to 
secure  her  in  doing  so.  Of  this  fact  the 
appellee  seems  to  hive  had  no  knowledge. 
In  this  state  tbe  only  restrictions  placed 
npon  the  power  of  a  married  woman  tu 
contract  are  that  she  cannot  make  a  valid 
executory  contract  to  sell  or  mortgage  her 
real  estate,  or  convey  or  mortgage  the 
same,  except  by  deed  or  mortgage  in 
which  the  husband  Joins,  and  she  cannot 
enter  into  any  contract  of  suretyship. 
Otherwiae^he  can  contract  aa  fully  as  if  she 
were  nnmarrlQtl,  and  her  contracts  are  aa 
binding  upon  her.  It  cannot  be  doubted 
that  one  of  the  principal  reasons  for  the 
enactment  of  the  statute  forbidding  mar- 
ried women  to  enter  into  any  contract  ot 
Buretyshlp,  and  making  such  contracts 
void  aa  to  them,  was  to  prevent  their 
squandering  or  incumbering  their  proper- 
ty aa  sureties  tor  Improvident  husbands. 
The  courts  have  rightfully  shown  a  dispo- 
sition to  scan  closely  contracts  where 
there  was  reason  to  suspect  that  the  trans- 
action, while  in  form  a  contract,  with  the 
wife  as  principal,  was  in  fact  an  attempt- 
ed evasion  of  the  statute,  the  conaidera- 
tion  moving  solely  to  the  husband. 
'Where  this  has  been  found  to  be  true,  it 
baa  oniformly  been  beld  that  the  contract 
la  within  the  inhibition  of  the  statute,  and 
la  void  as  to  the  wife.  Dodge  v.  Kinzy, 
101  Ind.  102;  Yogel  v.  Lelcbner,  102  Ind. 
56, 1  N.  K.  Uep.  554;  Cupp  v.  Campbell,  103  I 


Ind.  213,  a  N.  E.  B«p.  665;  Brown  t.  Will, 
108  Ind.  71,  2  N.  E.  Rep.  283;  Allen  t.  Da 
via,  99  Ind.  216, 101  Ind.  187;  Orr  v.  White, 
106  Ind.  841,  6  N.  E.  Rep.  909;  Ward  v. 
Insurance  Co.,  108  Ind.  801, 9  N.  E.  Rep. 
861 ;.  Rogers  r.  Inaarauce  Co.,  Ill  Ind.  34.S, 
12  N.  E.  Rep.  495:  Long  v.  Crosaon,  119 
Ind.  8.  21  N.  E.  Rep.  450;  Security  Co.  v. 
Arbuckle.  119  Ind.  69,  21  N.  E.  Rep.  469; 
Nixon  V.  Whiteley,  120  Ind.  860,  22  N.  E. 
Rep.  411  i  Stewart  v.  Babbs,  120  Ind.  572, 
22  X.  E.Rep.  770;  Engler  v  Acker,  106  Ind. 
228,6  N.  E.  Uep.  342;  Crooks  v  Kennett, 
111  Ind.  347,  12  N.  E.  Rep.  715;  Miller  v. 
Shields,  124  Ind.  166,  24  N.  E.  Rep.  670; 
Warey  v.  Forat,  102  Ind.  205,  26  N.  E.  Rep. 
87.  While  this  is  true,  it  Is,  however,  not 
enough  that,  as  between  the  husband  and 
wife,  it  was  understood  that  she  was  only 
pro  forma,  tbe  borrower,  and  that  tbehus- 
band  was  to  receive  tbe  money.  It  would 
open  the  door  to  the  perpetration  of  great 
frauds  if  mortgagea  were  to  be  declared 
void  simply  because,  as  between  tbe  baa- 
band  and  wife,  it  waa  understood  that 
tbe  money  was  being  borrowed  tor  tbe 
husband's  use,  and  was  in  fact  at  once 
handed, to  and  used  by  him  for  his  sole  ben- 
efit. Rogers  v.  Insurance  Co.,  Ill  Ind. 
343, 12  N.  E.  Rep.  495;  Bouvey  v.  McNeal, 
(Ind.)  26  N.  E.  Rep.  396;  Ward  v.  Inaar- 
ance  Co.,  108  Ind.  301,  9  N.  E.  Rep.  861.  In 
the  latter  case  it  la  said '  " It  is  not  mate- 
rial if  there  was  a  secret  agreement  be- 
tween the  husband  and  wife,  for  the  ap- 
pellee could  not  be  prejudiced  by  an  agree- 
mentof  which  it  had  no  notice.  Thequea- 
tiou  Is  not,  what  facts  were  known  to  tbe 
mortgagors,  but  what  facts  did  the  appellee 
baveknowledgeot,  or  ought,  under  thecir- 
cnmatancea,  to  be  charged  with  bavins 
know  ledge  of  ?  It  la  true  that  the  appellee, 
having  notice  of  Mrs.  Ward 'a  coverture,  wait 
bound  to  inquire  whether  she  bad  capac- 
ity to  make  the  contract;  but,  when  rea- 
sonable care  and  diligence  are  exereised. 
the  party  contracting  with  a  married  wo- 
man may  rely  on  her  representations 
•  •  •«  The  inqairy  above  referred  to  i» 
whether  she  is  contracting  or  proposing 
to  contract  as  principal  or  aa  aurety.  It 
la  only  when  the  lender  la  a  party  to,  or  is 
chargeable  with  knowledge  of, theattempt- 
ed  evasion  of  the  statute  that  the  con- 
tract la  Invalidated.  It  he  in  good  faith 
loana  the  money  to  the  wife,  he  cannot  be 
affected  by  any  aecret  understanding  be- 
tween her  and  her  husband.  The  circum- 
stances  may  be  such  that,  as  between  bus- 
band  and  wife,  he  is  the  principal  debtor, 
and  she  only  his  surety ;  but  if  she  has 
personally  applied  for  the  loan,  and  rep- 
resented to  the  lender  that  it  waa  tor  her- 
aelf,  and  be,  relying  upon  auch  representa- 
tion, has  in  good  faith  made  the  loan,  she 
is  aa  to  aijch  lender,  not  a  surety,  but  the 
principal  debtor.  Language  used  in  Yo- 
gel V.  Leichner,  supra,  and  in  some  other 
cases  following  It,  may  seem  to  assert  tbe 
proposition  that,  in  all  cases  where  one 
baa  loaned  money  to  a  married  woman, 
the  burden  of  proof  is  on  the  lender  to 
show  that  she  received,  or  was  to  receive, 
the  benefit  ot  the  loan,  or  that  In  the  trans- 
action she  was  not  surety.  A  comparison 
of  these  cases  with  the  later  cases  will 
show  that   this  is  the  rule  only  where 
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there  1b  Bometblng  about  the  transaction 
to  Indicate  ttiat  the  debt  is  apparently 
or  may  be  the  debt  of  another,  and  not 
her  debt.  This  la  not  the  rule,  vt  here  the 
transaction  shows  upon  Its  face  that  It  is 
her  separate  contract.  See,  especially. 
Miller  V.  Shields.  124  Ind.  166,  24  N.  E.  Rep. 
670;  also  Long  y  Crosson,  119Ind.  S,  21 
N.  E.  Eep.  45(1;  Security  Co.  v.  Arbuckle, 
119  Ind.  09,  21  N.  E.  Rep.  469.  In  such  a 
case.  If  she  attempts  to  escape  liability  on 
the  icronnd  that  she  is  only  surety,  she 
mast  plead  and  prove  such  (act.  and  the 
burden  Is  npon  her  to  do  so.  Nor  will  It 
be  enough  for  her  to  show,  that,  as  be- 
tween her  and  her  husband,  she  is  only 
sarety;  but  she  must  show  that  the  cred- 
itor either  contracted  with  her  as  surety, 
or  that  the  circumstances  were  such  as 
to  charge  him  with  knowledge  of  such 
fact.  Unless  there  is  something  to  put  the 
lender  upon  inquiry,  or  suggest  to  him 
that  the  husband  is  the  real  borrower, 
he  may  as  safely  lend  money  to  a  married 
woman  as  to  her  husband.  The  fame 
statute,  by  one  section  of  which  her  con- 
tracts of  suretyship  are  declared  void,  by 
another  section  provides  thai  "she  shall 
be  boaud  by  an  estoppel  In  pais,  like  any 
other  person."  See  the  last  clause  of  sec- 
tion 5117.  Rev.  St.  1881.  Having  by  her 
representations  sei.-ured  the  loan,  she  will 
be  estoDped  to  say  that  the  representa- 
tions were  untrue,  and  that  she  was  aft- 
er all  only  snrety.  The  fact  that  the  ap- 
pellant, as  soon  as  she  received  the  mon- 
ey, banded  it  to  her  husband,  cannot  af- 
fect the  question.  The  witnesses  all  agree 
that  after  the  note  and  mortgage  were 
executed  the  appellee  handed  the  money  to 
the  wife.  The  transaction  was  then  com- 
plete, and  when  the  money  reached  the 
hands  of  the  borrower  she  had  the  right 
to  do  with  It  as  she  wished.  Appellee 
bad  then  neither  the  power  nor  the  right 
to  interfere  In  any  manner.  She  could 
not  compel  her  to  hand  back  the  money, 
nor  could  she  direct  how  It  should  be  dis- 
po8>>d  of.  The  same  statute  which  limits 
the  power  of  a  married  woman  to  con- 
vey or  mortgage  her  real  estate  gives  her 
unrestricted  power  over  her  personal  es- 
tate. Section  6117,  supra.  Having  bor- 
rowed money,  she  may  give  it  to  her  hus- 
band, or  to  any  other  person.  Her  domin- 
ion over  her  personal  estate  is  as  absolute 
as  is  the  dominion  of  the  husband  over 
his.  We  find  no  error  in  the  record,  and 
the  Judgment  is  affirmed. 


OZT  Ind.  5S8) 

HovET,  Governor  v.  State  ex  rel.  Shuck. 

(Swpreme  Cowrt  of  Indiana.    April  4,  1891.) 

Handamdb  to  Qovebnoh  —  MiKisTXBiAL  Duties. 
The  governor  of  the  state  will  not  be  com- 
pelled by  writ  of  mandamus  to  issue  a  commis- 
sion to  a  duly-electod  auditor  of  a  comity  where 
It  appears  that  prior  to  the  election  of  relator 
an  affidavit  was  filed  with  the  governor  stating 
that  theretofore  be  had  tieen  txeasurer  of  said 
county,  and  failed  to  account  for  money  that  bad 
come  to  his  hands.  Distinguishing  Gray  v.  State, 
72  Jnd.  667.  ^  --. 

Appeal  from  circuit  court,  Marlon  coun- 
t}';  E.  A.  Brown,  Judge. 
A.  C.  Harris,  for  appellant.    J.  D.  New, 


Wittard,  New  A  McDonald,  and  BatJer  & 
Snow,  for  appellee. 

CoFFBT,  J.  This  was  a  suit  Instituted 
by  the  appellee  in  the  Marlon  circuit  court 
against  the  appellant,  as  the  governor  of 
the  state,  to  compel  the  latter  by  manda- 
mna  to  issue  to  the  relator.  William  A. 
Shuck,  a  commission  as  the  duly-elected 
auditor  of  Jennings  county.  The  com- 
plaint alleges,  among  other  things,  that 
the  relator  was  duly  elected  to  the  office 
of  auditor  of  Jennings  county  at  the  regu- 
lar election  held  in  the  month  of  Novem- 
ber, 1S80;  that  the  votes  were  duly  can- 
vassed, and  the  proper  returns  made  out 
and  filed  in  the  office  of  the  secretary  of 
state  within  ten  days  after  the  date  of 
said  election,  by  which  it  appears  that  the 
relator  was  duly  elected  auditor  of  said 
county  by  a  majority  of  39  votes;  that  on 
the  24tb  day  of  November,  1890,  the  relator 
demanded  of  the  appellant,  at  the  ofBce 
of  the  governorin  the  city  of  Indianapolis, 
his  commlHsion  as  such  auditor,  but  the 
appellant  refused,  and  still  refuses,  to  Is- 
sue and  deliver  to  him  said  commission. 
To  the  alternative  writ  of  mandate  the 
governor  Hied  a  return  consisting  of  two 
paragrapns.  In  the  first  paragraph  it  is 
averred,  among  other  things,  that  on  the 
10th  day  of  August,  1885,  the  relator  herein 
was  appointed  treasurer  of  .Tennlngs 
county,  and  held  that  office  until  the  18th 
day  of  November,  1886;  that  on  the  8th 
day  of  November,  1890.  the  treasurer  of 
Jennings  county  filed  with  the  appellant^ 
as  the  governor  of  the  state,  an  official 
affidavit,  stating  that  the  relator  had 
failed  to  account  for  and  pay  over  public 
moneys  received  by  him  as  such  treasurer 
In  the  sum  of  f  1,884.06;  that  the  auditor's 
term  In  said  county  began  on  the  18th 
day  of  November,  1890;  that  the  matter  of 
said  defalcation  was  known  to  the  votera 
throughout  said  county  on  the  day  of  eleo 
tion:  and  that  on  the  17th  day  of  Novem- 
ber, 189U,  one  Cope,  who  was  an  oppos- 
ing candidate  for  said  office,  and  who  re- 
ceived the  next  highest  number  of  votes  to 
the  rHator,  filed  with  the  appellant,  as 
such  governor,  a  demand,  stating  that 
the  relator,  by  reason  of  said  facts,  was 
ineligible  to  said  office,  and  that  he,  the 
said  Cope,  was  elected  and  entitled  to  the 
commission;  that  on  the  30th  day  of  No- 
vember, 1890,  the  relator  paid  to  thu  treas- 
urer of  Jennlngscounty  the  sum  of  $;i,357.- 
66  on  said  defalcation,  hut  neglected  to 
pay  tbelnterestand  penalty  thereon.  The 
governor  asked  that  Cope  be  made  a  par- 
ty, with  liberty  to  interplead  with  the  re- 
lator, and  try  the  question  as  to  which,  if 
either,  was  entitled  to  the  commission, 
and  to  have  the  office.  The  conrt  struck 
out  that  portion  of  the  return  which 
sought  to  make  Cope  a  party,  and  the 
appellant  excepted.  The  appellee  then  re- 
plied to  the  return,  among  other  things,  - 
that  when  he  retired  from  the  office  of 
treasurer  of  Jennings  county  on  the  18th 
day  of  November,  1886,  he  made  settle- 
ment with  the  board  of  commissioners  of 
said  county,  and  paid  over  to  his  successor 
In  office  all  moneys  found  to  be  due  from 
him  as  the  treasurer  of  said  county,  and 
took  a  receipt  therefor;  that  be  believed 
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said  settlement  was  correct;  that.  If  a 
mutual  mistake  did  occur  Id  said  settle- 
ment, the  amount  paid  by  him  on  the20tb 
day  of  November,  1890,  was  more  than 
sufficient,  as  he  believed,  to  coyer  all 
amounts  found  due  upon  a  Judicial  in- 
vestigation. After  this  reply  was  filed  the 
appellant  added  n  third  paragraph  to  his 
return,  which,  in  addition  to  the  aver- 
ments above  set  out,  averred  also  that 
the  commissioners  of  said  county  had 
appointed  Daniel  Bacon  and  Frank 
F.  Frecking,  two  competent  men,  to 
examine  the  books  and  papers  in  the 
treasurer's  office  during  the  time  the 
relator  was  treaaurerof  said  county  ;  that 
on  December  10, 1890,  they  reported  that 
after  a  careful  examination  of  the  books, 
papers,  and  accounts  they  found  tliat  at 
the  expiration  of  his  term  of  office  there 
was  a  balance  due  from  the  relator  to  said 
county  of  ♦4.854.84.  To  this  answer  the 
appellee  replied  substantially  as  in  the  re- 
ply above  referred  to,  adding  that  the  re- 
lator did  not  believe  there  was  any  short- 
age; that  if  there  was  hewas  ready  to  pay 
the  same;  that  no  other  sum  had  evwr 
been  demanded  of  him  than  f 2,357.60  until 
the  22d  day  of  December,  1890,  when  a  fur- 
ther claim  was  made  for  f 2,497.18;  that 
the  sum  he  had  paid  in  would,  upon  in- 
vestigation, be  found  to  exceed  any  short- 
age againsthiin.  Tbeappellant  tiled  a  de- 
murrer to  each  paragraph  of  the  reply 
The  court  overruled  the  demurrer  to  the 
replies,  and  carried  it  back,  and  sustained 
It  to  the  answers.  The  appellant  declin- 
ing to  amend,  the  appellee  had  Judgmeut 
as  prayed,  from  which  this  appeal  is  prose- 
cuted. 

The  case  has  been  ably  presented,  both 
by  oral  argument  and  by  the  briefs  tiled 
In  the  cause,  and  we  are  urged  to  decide— 
First,  as  to  whether  the  case  is  one  in 
which  mandamus  may  be  maintained, 
and,  second,  as  to  what  is  the  proper  con- 
struction of  article  2,  g  10,  of  our  state  con- 
stitution. Tlie  first  question  presented  is, 
in  our  opinion,  the  controlling  question 
In  the  case;  for  it  the  governor  cannot  be 
mandated  in  the  matter  involved  in  this 
suit,  tnen  the  necond  question  does  not 
arise,  and  anything  we  might  decide  in  re- 
lation to  it  would  be  without  bisding 
force.  As  the  writ  of  manda/uos  will  not 
issue  to  compel  the  doing  of  a  thing  which 
is  discretionary,  it  follows  also  that,  if 
the  case  before  us  is  one  where  the  gov- 
ernor may  be  compelled  to  act,  he  has  no 
discretion  to  be  exercised,  and  the  writ 
Should  Issue  without  regard  to  the  con- 
struction tu  be  placed  upon  the  constitu- 
tional provision  above  referred  to.  It  is 
plain,  therefore,  that  the  second  question 
suggested  is  of  little,  If  any,  importance  in 
tlie  controversy  now  before  us.  We  pro- 
ceed, therefore,  to  an  examination  of  the 
questitm  as  to  whether  the  case  is  one  in 
which  the  governor  of  the  state  maybe 
compelled  by  maadamusto  act.  The  ques- 
tion as  to  whether  the  chief  executive  of 
a  state  is  subject  to  the  control  of  the 
courts  by  means  of  the  writ  of  mandamus 
Is  not  new,  nor  is  it  without  numerous 
authorities.  Some  conflict  is  found  to  ex- 
ist in  the  adjudicated  cases,  but  it  is  believed 
that  such  conflict  arises  more  from  the  dif- 


ferent provisions  of  state  constitutions  and 
the  particular  facts  in  each  case  than  from 
a  difference  of  opinion  as  to  the  general 
rules  by  which  such  cases  are  governed. 
Not  only  Is  there  some  apparent  conflict 
In  the  cases,  but  the  text-writers  do  not 
entirely  agree  upon  the  question  as  to 
whether  the  courts  possess  the  power  to 
control  the  acta  of  the  governor  in  any 
particular  case.  Mr.  Moses,  In  bis  work 
on  Mandamus,  after  a  somewhat  elabo- 
rate discussion  of  the  question,  and  an  ad- 
mission that  the  courts  have  no  power  to 
con  troltiie action  of  thechief  executiveof  a 
stateintbedischurge of  his  oi>dinary  official 
duticH,  nor  to  compel  him  to  perform  any 
act  over  which  he  has  the  right  to  exercise 
his  Judgment  or  discretion,  reaches  the 
conclusion  that  the  better  doctrine  is  that 
he  may  be  compelled  by  mandamus  toper- 
form  a  duty  clearly  defined  and  enjoined 
by  law,  and  which  is  merely  ministerial  in 
Its  nature,  and  neither  involves  any  discre- 
tion nor  leaves  any  alternative.  Mob. 
Mand.  pp.  80-82.  Mr.  Wood,  In  his  valua- 
ble work  on  Mandamus,  etc.,  reachos  di- 
rectly the  opposite  conclusion,  and  main- 
tains that  an  attempt  on  the  part  of  tbe 
courts  to  interfere  with  the  discharge  of 
executive  duties  is  not  only  in  opposition 
to  our  theory  of  government,  and  In  ex- 
cess of  their  power,  hut  is  also  attended 
with  great  danger.  In  discussing  theques- 
tion  he  says:  "If  the  courts  may  inter- 
fere with  tbe  discharge  of  any  ministerial 
duties  of  the  executive  department  of  the 
government  they  may  interfere  with  all, 
and  we  should  have  the  singular  spectacle 
of  a  government  run  by  the  courts  Instead 
of  the  officers  provided  by  the  constitu- 
tion. Each  department  of  government  is 
essentially  and  necessarily  distinct  from 
the  others,  and  neither  can  lawfully  trench 
upon  or  interfere  with  the  powers  of  tbe 
other,  and  our  safety,  both  as  to  na- 
tional and  state  government, Is  dependent 
largely  upon  the  preservation  of  the  dis- 
tributive power  and  authority  made  by 
the  constitution  and  the  laws  made  In 
pursuance  thereof." 

Of  the  adjudicated  cases  upon  the  sub- 
ject now  under  discussion  the  case  of  Peo- 
pie  V.  Governor,  29  Mich.  820,  is,  perhaps, 
one  of  the  leading  cases.  In  that  case  it 
was  urged  that  the  act  which  appellant 
sought  by  manf/a/nus  to  compel  the  gov- 
ernor to  perform  was  not  to  be  d(jne  In 
the  performance  of  an  executive  duty  im- 
posed by  the  constitution,  but  was  an  act 
In  its  nature  a  ministerial  act,  provided 
for  by  statute,  and  which  might,  with 
equal  propriety,  have  been  required  of  an 
inrerior  officer,  who  beyond  question  could 
have  been  compelled  by  mandamus  to 
take  the  necessary  and  proper  action  in 
tbe  premises;  and  it  was  argued  for  that 
reason  that  the  courts  possessed  tbe  pow- 
er to  control  the  governor's  action  by  a 
writ  of  mandamus.  In  answer  to  this  a*"- 
gument.  Judge  Cooley,  who  delivered  the 
opinion  of  the  court,  said:  "But  when 
duties  are  imposed  upon  the  governor, 
whatever  be  their  grade,  importance,  or 
nature,  we  doubt  the  right  of  the  courts 
to  say  that  this  or  that  duty  might  prop- 
erly have  been  imposed  upon  a  secretary 
of  state,,  or  a  sheriff  of  a  county,  or  other 
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Inferior  officer;  and  that,  Inasnincta  as  In 
caue  It  had  been  so  imposed  there  would 
have  been  a  judicial  remedy  for  neglect  to 
perform  it,  therefore  there  must  be  the  lil<e 
lemedy  when  the  governor  himself  is 
guilty  of  a  similar  neglect.  The  appor- 
tionment of  power,  antliority,  and  duty 
to  the  governor  is  either  made  by  the  peo- 
ple in  theconHtltutlon  orby the  legislature 
in  malting  laws  under  it;  and  the  courts, 
when  tiie  apportionment  has  been  made, 
would  be  presumptuous  if  tliey  should  as- 
sume to  declare  tliat  n  particular  duty  as- 
signed to  the  governor  is  not  essentially 
executive,  but  is  of  such  inferior  grade  and 
importance  as  properly  to  pertain  to  some 
Inferior  office:  and  consequently,  for  the 
purposes  of  tiieir  jurisdiction,  tne  courts 
may  treat.it  precisely  as  II  an  Inferior  offi- 
cer had  been  required  to  perform  it.  To 
Oo  this  would  be  not  only  to  question  the 
wisdom  of  the  constitution  or  law,  but 
also  to  assert  a  right  to  make  the  gov- 
ernor the  passive  instrument  of  the  judi- 
ciary In  executing  its  mandates  within  the 
sphere  of  his  own  duties.  Were  thecourts 
to  go  so  far  they  would  brenlc  away  from 
those  checivs  and  balances  of  government 
which  were  meant  to  be  checks  of  co-oper- 
ation, and  not  of  antagonism  or  mastery, 
and  would  concentrate  in  their  own  hands 
something  at  least  of  tbepowef  which  the 
people,  either  directly  or  by  the  action  of 
their  representatives. decided  to  intrust  to 
the  other  departments  of  the  govern- 
ment. "  The  case  of  Bates  v.  Taylor,  87 
Tenn.  319,  11  S.  W.  Hep.  266,  Is  in  point 
here.  In  that  case  Bates  sought  to  enjoin 
the  governor  from  Issuing  a  certificate  of 
election  to  H.  Clay  Evans,  and  to  compel 
him  by  mandamus  to  deliver  a  certificate 
of  election,  which  had  been  made  out  and 
signed  by  the  governor  and  attested  by 
the  secretary  of  state,  as  evidence  of  tho 
fact  that  Bates  hud  been  elected.  In  that 
case  the  court,  by  Caldwell,  J.,  said: 
"The  Issuance  of  such  commission  or  cer- 
tificate, whether  called  a  ministerial  or  an 
executive  duty  is  an  offlclal  action,  whose 
performance  can  be  neither  coerced  nor  re- 
strained by  the  courts.  An  attempt  on 
the  part  of  the  courts  to  control  his  (the 
governor's)  action  under  the  statute 
would  be  an  Invasion  by  one  department 
of  the  government  of  the  rights  of  an- 
other department,  and  for  that  reason  a 
violation  of  sections  1  and  2  of  a  rticle  2 
of  the  constitution,  which  are  in  the  fol- 
lowing language:  'Section  1.  The  powers 
of  the  government  shall  be  divided  Into 
three  distinct  deiiartments, — the  legisla- 
tive, executive,  and  judicial.  Sec.  2.  No 
person  or  persons  belonglngtooneof  these 
departments  shall  exerciseany  of  the  pow- 
ers properly  belonging  to  either  of  the  oth- 
ers, except  In  the  cases  herein  directed  or 
permitted.'  "  Many  cases  are  to  be  found 
In  which  It  Is  held  that  the  governor  of 
a  state  cannot  be  compelled  by  waodamus 
to  periorm  a  ministerial  duty,  among 
which  are  Hawkins  v.  Governor,  1  Ark. 
670;  People  v.  BIssell,19  111.229,  In  re  Den- 
nett. 32  Me.  510;  Mauran  v.  Smith,  8  R.  I. 
192;  Turnpike  Co.  v.  Brown,  8  Baxt.  490; 
State  V.  Towns,  8  Ga.  360 ,  People  v.  Yates, 
40  111.  126;  Railroad  Co.  v.  Governor.  23 
Mo.  853;  State  v.  Warmoth,  22  La.  Ann. 
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1;  Rice  V.  Austin,  10  Minn.  103,  (GU.  74;) 
Appeal  of  Hartranft,  85  Fa.  St.  433;  State 
V.  Drew,  17  Fia.  67;  People  v.  CuUom,  100 
III.  472.  On  the  other  hand,  many  cases 
are  to  be  found  In  which  It  is  held  that  the 
courts  possess  jurisdiction  to  compel  the 
chief  executive  of  a  state  to  perform  an 
act  which  is  purely  ministerial  in  Its  nat- 
ure, among  which  are  State  v.  Chase, 
5  Ohio  St.  528;  Bonner  v.  State,  7  Ga. 
473;  Cotten  v.  Ellis,  7  Jones,  (N.  0.)  545; 
Chamberiain  v.  Sibley.  4  Minn.  309,  (Gil. 
228;)  Magrnder  v.  Swann,  25  Md.  173. 
The  case  of  Chamberlain  v  Sibley,  supra, 
was  overrnled.  however,  by  the  later  case 
of  Rice  V.  Austin,  supra.  Tiie  cades  above 
cited,  as  well  as  all  others  of  the  same  im- 
port, seem  to  rest  chiefly  upon  tiie  dictum 
of  Chief  .lustice  Marshall  In  the  case  of 
Marbury  v  Madison,!  Cranch,  137.  The 
case  of  Marbury  v.  Madison  was  an  ac- 
tion brought  by  Marbury  and  others  to 
compel  President  Jefferson's  secretary  of 
state,  Mr.  Madison,  to  deliver  to  the  plain- 
tiffs their  commissions  as  justices  of  the 
peace  in  the  District  of  Columbia.  They 
had  been  appointed  and  confirmed  during 
the  administration  of  President  Adams, 
and  their  commissions  had  been  signed 
and  sealed.  The  action  was  brought  In 
the  supreme  court  of  the  United  States, 
and  It  was  held  that  the  court  did  not 
have  original  jurisdiction  In  the  cause. 
This  being  true,  of  course  all  that  Is  said 
In  the  case  upon  an3-  subject  other  than 
that  bearing  upon  the  question  of  jurisdic- 
tion Is  mere  dictum;  but  what  is  said  in 
the  opinion  upon  other  subjects,  coming 
as  It  does  from  such  an  eminent  source,  is 
entitled  to  great  weight,  though  not  hav- 
ing the  force  of  an  adjudication.  Assum- 
ing that  all  said  in  the  case  is  a  correct  ex- 
position of  the  law  upon  the  subject  of 
znaadawas,  we  must  keep  in  mind  the  fact 
that  it  was  not  a  suit  against  the  presi- 
dent of  the  United  States,  bat  a  suit 
against  the  secretary  of  state,  and  the 
language  used  must  be  construed  with  ref- 
erence to  the  case  then  before  the  court. 
We  are  not  jnstifled  in  assuming  that  Cliief 
Justice  Marshall  would  have  used  the 
same  or  similar  language  had  the  action 
been  brought  against  the  president  of  the 
United  States.  Nor  do  we  think  the  case 
is  In  point  In  an  action  against  the  chief 
executive  of  a  state,  it  does  apply,  how- 
ever, in  an  action  against  the  secretary, 
auditor,  or  treasurer  of  a  state,  or  other 
administrative  officer.  The  cases,  there- 
fore, above  cited,  resting  upon  ther  case  of 
Marbury  v.  Madison,  in  which  it  is  held 
that  the  chief  executive  of  a  state  may  be 
compelled  by  mandamus  to  perform  min- 
isterial duties,  rest  upon  authority  which 
does  not  sustain  the  conclusion  reached, 
and  should  not  be  followed. 

It  is  claimed  by  the  appellee  that  the 
question  of  the  power  of  the  courts  In  this 
state  to  compel  the  governor  by  wajida- 
fflris  to  perform  merely  ministerial  duties 
Is  settled,  and  the  cases  of  Governor  v.  Nel- 
son, 6  Ind.  499;  Biddie  v.  Willard,  10  Ind. 
62;  Baker  v.  Kirk,  33  Ind.  517;  and  Gray 
V.  State,  72  Ind.  5B7, — are  relied  on  to  sus- 
tain this  contention.  In  the  case  of  Gov- 
ernor V.  Nelson,  the  parties  sought  to  ot>- 
taiu  a  construction  of  certain  con.stltn- 
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tional  and  statutory  provisions,  and  no 
question  relating  to  tbe  puvrer  of  tbe 
courts  to  compel  the  governor  to  act  vraa 
presented  to  tbe  court  or  decided.  In  the 
case  of  Blddle  v.  Willard  tbe  writ  was  de- 
nied, and  the  question  of  jurisdiction  was 
not  raised  or  decided  by  the  court.  The 
case  of  Baker  v.  Kirlc  was  submitted  to 
the  court  upon  an  agreed  statement  of 
facta,  and  sought  to  obtain  a  construction 
of  certain  statutory  provisions  relating 
to  the  election  of  directors  of  the  state- 
prison  south,  and  no  question  was  made 
or  decided  as  to  the  power  of  the  court 
over  the  acts  of  (iovernor  Baker.  The 
case  of  Gray  v.  State  was  brought  against 
tbe  governor,  the  attorney  general,  the 
secretary  of  state,  and  the  treasurer  of 
state,  to  compel  them  to  redeem  a  certain 
bond  under  the  provision  of  un  act  ap- 
proved December  12,  1872.  In  that  case 
tbe  point  was  made  that  the  governor 
coold  not  be  compelled  by  waadamus  to 
act,  but  this  court  said:  "Tbe  governor 
and  other  officers  named  In  the  act  may 
well  be  regarded  as  constituting  a  board, 
organized  by  the  legislature,  for  the  per- 
formance of  certain  duties,  and  a  mandate 
will  He  against  them  to  enforce  tbe  per- 
formance of  tlie  d  u  ties  prescribed."  This 
branch  of  tbe  case  proceeds  upon  the  the- 
ory that  executive  duties  can  be  performed 
by  the  governor  alone,  and  that,  as  tbe 
act  constitutes  him  a  member  uf  a  board, 
where  he  Is  required  to  act  with  others, 
Ills  duties  cannot  be  said  to  pertain  to  the 
executive  department  of  the  state.  It  is 
unnecessary  that  weshould express ourap- 
proval  or  disapproval  of  the  case,  as  it 
must  be  apparent  to  every  one,  upon  a 
moment's  reflection,  that  the  case  before 
UB  is  distinguished  from  this  case,  and 
rests  upon  entirely  different  principles. 
U'r  do  not.  think  the  questions  cited  settle 
the  question  in  this  state  that  the  courts 
have  the  power  to  compel  the  governor, 
by  writ  of  mandamus,  to  perform  any  act 
enjoined  upon  lilm,  either  by  the  constitu- 
tion or  laws  ol  tbe  state,  where  such  act 
pertains  to  a  duty  to  be  performed  by  him 
ns  the  governor  of  the  state.  If  such 
power  exists,  we  must  look  elsewhere  than 
to  the  decisions  of  this  court  to  find  it.  It 
cannot  exist  unless  it  Is  conferred  by  tbe 
constitution  of  the  state,  or  unless  It  is  one 
of  the  inherent  powers  of  the  courts.  Our 
state  constitution,  art. 3.  §  1,  js  as  follows: 
"Tbe  powers  of  the  government  are  divid- 
ed into  three  separate  departments,— the 
legislative,  the  executive,  iDcludlng  the  ad- 
ministrative and  tbe  judicial;  and  no  per- 
son charged  with  official  duties  under  one 
of  these  departments  shall  exercise  any  of 
the  functions  of  another,  except  as  in  this 
constitution  expressly  provided."  This 
provision  does  not  differ  materially,  in 
legal  effect,  from  the  provision  above  cop- 
ied from  the  constitution  of  tbe  state  of 
Tennessee.  Under  the  provision  of  our 
constitution  above  quoted  itbas  been  said 
by  this  court  that  th«  powers  of  the  three 
departments  of  state  are  not  merely  equal. 
They  are  exclusive  in  respect  to  the  duties 
assigned  to  each.  They  are  absolutely  in- 
dependent of  each  other.  They  are  equal, 
co-urdlnate, and  independent.  This  divis- 
ion of  power  prevents  tbe  concentrati<m  I 


of  power  in  the  hands  of  one  person  or 
class  of  persons.  Wright  v.  Defrees,  8  Ind. 
298;  Railroad  Co.  v.  Geiger,  34  Ind.  185; 
State  V.  Denny,  118  Ind.  382,  21  N.  £.  Rep. 
252;  City  of  Evansvllle  v.  State,  118  ind. 
426,  21  N.  E.  Rep.  267;  State  v.  Denny.  118 
Jnd.  449,  21  N.  E.  Kep.  274;  State  v.  Noble, 
118  Ind.  -ioSi,  21  N.  E.  Rep.  244.  In  tbe  last 
casecited  it  was  held  thatnelthertbe  legis- 
lative nor  tbe  executive  departments  of 
the  state  could  Interfere  with  the  duties  or 
functions  of  this  court.  It  Is  true  that  the 
legislative  department  may  increase  or  di- 
minish the  jurisdiction  of  the  coart.  and 
may,  within  the  terms  of  the  constitution, 
prescribe  rules  of  practice.  It  Is  within 
the  province  of  the  courts  to  expound  and 
enforce  such  laws  as  the  legislative  depart- 
ment may  enact  within  tbe  constitutional 
.  limit,  and  to  decline  to  enforce  such  as  are 
in  conflict  with  the  constitution.  It  is 
within  the  province  of  the  executive  de- 
partment of  tbe  state  to  discharge  such 
duties  as  are  imposed  upon  it  by  the  con- 
stitution of  the  state,  and  such  as  may  be 
imposed  by  valid  enactnientn  of  the  legis- 
lative department.  In  each  of  these  cases 
tbe  department  acting  or  declining  to  act 
Is  witbin  its  legitimate  sphere,  and  if  either 
department  falls  to  perform  Its  duty  the 
remedy  is  not  to  be  found  in  tbe  attempt 
of  some  other  department  to  perform  such 
duties.  Such  attempt  would  be  usurpa- 
tion, more  dangerous  to  free  government 
that  the  evil  sought  to  be  corrected. 
Should  weattempttocontrol  thegovernor 
in  the  matter  of  tbe  discharge  of  any  of 
the  duties  pertaining  to  bis  office  as  gov- 
ernor, we  would  be  taking  one  step  In  the 
direction  of  absorbing  tbe  functions  of  the 
executive  department  of  the  statue.  This 
we  should  not  do  unless  the  case  before  us 
is  such  as  that  we  are  driven  to  such 
course  by  an  unbroken  chain  of  precedents 
in  like  cases,  from  which  there  Is  no  es- 
cape. 

Thecase  before  us,  as  we  understand  the 
pleadings,  is  this:  At  the  November  elec- 
tion In  1890  the  relator  received  the  bighest 
number  of  votes  for  tbeofflce  of  auditor  of 
Jennings  county,  which  facts  were  duly 
certified  to  the  secretary  of  state.  Prior 
to  tbe  time  ttie  relator  called  for  bis  com- 
mission the  treasurer  of  Jennings  county 
filed  with  tbe  governor  an  affidavit  to  tbe 
eHect  that  the  relator,  prior  to  blselectlon, 
had  been  the  treasurer  of  said  county, 
and  had  failed  to  account  for  a  large 
amount  of  the  funds  which  had  come  into 
his  hands  as  such  treasurer.  Subsequently 
Mr.  Cope  appeared,  and  claimed  that  be 
was  elected  to  the  office  for  whicb  tbe  re- 
lator demanded  a  commission,  upon  the 
ground  that  tbe  relator  was  Ineligible  to 
the  office,  whicb  fact  was  known  to  the 
electors  of  Jennings  county  at  the  time  of 
the  election,  and  that  be,  Cope,  received 
the  next  higbest  number  of  votes  for  the 
office.  Under  these  facts  tbe  governor  de- 
cided not  to  issue  any  commission.  We 
think  the  governor's  decision  in  this  mat- 
ter must  be  taken  as  final.  The  case  is 
not  onewherethegovemorisactlng  as  the 
member  of  a  board  created  by  legislative 
enactment  in  a  matter  wholly  disconnect- 
ed with  his  functions  as  governor  of  the 
state,  but  it  is  a  case  where  he  is  required 
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to  act  as  grovemor.  It  Is  his  office  as  chlel 
Bxecutlve  of  the  state  that  gives  (orce  and 
validity  to  ttie  commission.  He  execates 
it  as  tlie  governor  ot  the  state  of  Indiana, 
and  wlietber  tie  derives  his  power  to  do  so 
from  the  constitution  of  the  state  or  by 
legislative  enactment,  without  the  office  of 
chief  executive  behind  it  it  is  Of  no  valid- 
ity. Having  reached  the  conclusion  that 
the  coarts  of  this  state  have  no  power  to 
control  the  governor  in  matteru  of  the 
kind  before  us,  and  that  the  conclusion  of 
the  governor  iu  the  particular  here  in- 
volved is  final.  It  fiillows  that  the  circuit 
court  erred  in  overruling  the  demurrer  of 
the  appellant  to  the  i-eplies  and  in  sustain- 
ing It  to  the  answers.  Judgment  reversed, 
with  directions  forfurther  proceedings  not 
inconsistent  with  this  opinion. 

(1S3  Uass.  468)  


Glbtafsen  V.  Washborn  &  MoEN  Makuf'q 
Co. 

{Supreme  Judicial  Court  of  liasstu^vusetu. 
Worcester.    April  8,  1891.) 

SlASTBB  ASS  SeKVAIIT— WbONOVUL  DBATH  — KO- 

noB  or— Wbo  mat  Giyz. 

1.  Acts  Mass.  1887,  o.  270,  i  1.  gives  to  an 
employe,  injured  by  reason  of  defective  appli- 
ances, the  same  right  of  action  against  the  em- 
ployer as  if  he  were  not  an  employe,  and  provides 
that.  Id  case  of  death,  this  right  shall  pass  to  his 
legal  representatives.  Section  2  declares  that 
where  an  employe  is  instantly  killed,  or  dies 
witliout  oonsdoiis  solterlng,  his  widow,  etc.,  shall 
hare  the  same  rights.  Section  8  requires,  as  a 
condition  to  maintaining  actions  under  this  law, 
that  notice  of  the  time,  place,  and  cause  of  the 
injury  shall  be  given  the  employer  within  80 
days.  Acts  1888,  c.  156,  amended  this  section  by. 
declaring  tliat  "the  notice  •  •  *  shall  be  in 
writing,  signed  by  the  person  injured,  or  by  some 
one  in  his  oehaU;  •  •  •  ^nd,  in  case  of  his 
death  without  having  given  the  notice,  *  •  • 
his  executor  or  adminis&ator  may  give  such  no- 
tice within  30  days  after  his  appointment." 
Beld  that,  in  case  of  death  without  conscious 
suffering,  it  is  not  necessary  to  appoint  an  ad- 
ministrator to  give  the  notice,  but  the  widow  or 
her  attorney  may  give  it. 

2.  Where  workmen  who  had  loaded  a  freight- 
car  in  defendant's  mills  were  required  to  propel 
it  by  hand  out  into  the  yard,  ttiefaot  that  defend- 
ant caused  s  ditch  three  or  four  feet  wide,  and 
about  four  feet  deep,  to  be  dug  across  the  track, 
was  snflicient  to  warrant  a  finding  of  negligence 
in  famishing  suitable  ways. 

8.  The  fact  that  deceased  was  pulling  upon 
the  front  end  of  the  car  with  his  face  towards 
the  ditch,  in  broad  day-light,  and  that  it  was 
visible  to  one  who  lookea  towards  it,  did  not,  as 
a  matter  of  law,  render  him  guilty  of  contributoiy 
negligence  in  falling  into  it,  since  the  work 
would  necessarily  require  him  to  lean  forward  as 
he  walked. 

Beport  from  snperior  court,  Worcester 
county;  Justin  Drwry,  Judge. 

Action  by  Anna  C.  Gustafsen  against  the 
Washburn  &  Moen  Manufacturing  Com- 
pany, tor  damages  for  the  wrongful  death 
of  ber  husband,  Lanrentz  Gustafsen.  .  De- 
ceased assisted  other  workmen  in  loading 
iron  billets  upon  a  flat  freight-car,  which 
stood  inside  of  defendant's  mill.  While  so 
engaged  other  workmen  wei-e  digging  a 
treucb  extending  under  the  track,  justout- 
side  the  building.  After  loading  the  car, 
those  who  had  put  the  iron  upon  it.  as 
was  the  custom,  started  to  propel  It  by 
hand  out  into  the  yard,  where  the  loco- 
motive could  take  It.    Deceased  took  liold 


In  front,  and,  when  be  came  to  the  ditch, 
fell  across  the  track,  and  was  instantly 
killed  by  the  car-wheel,  which  ran  upon 
bis  chest.  The  superior  court  directed  a 
verdict  for  defendant,  and  reported  tbe 
case  tn  this  court.  Acts  Mass.  1887,  c.  270, 
§  1,  provides  that  where  any  employe  is 
injured  by  reason  of  any  defect  in  the 
condition  ot  the  ways,  works,  or  machin- 
ery due  to  the  negligence  of  the  employer, 
etc.,  the  employe,  or,  in  case  the  injury  re- 
sults in  death,  his  legal  represeutacives. 
shall  have  the  same  right  of  action  against 
his  employer  as  if  the  relation  of  employer 
and  employe  had  not  existed.  Section  2 
provides  that  "when  an  employe  is  in- 
stantly killed,  or  dies  without  conscious 
sutTerlng,"  etc.,  his  widow,  or  in  case 
there  Is  no  widow,  the  next  of  kin,  pro- 
vided they  are  dependent  upon  his  wages 
for  support,  shall  have  the  same  riishts 
and  remedies.  Section  3  provides  that 
"no  action  tor  tbe  recovery  of  compensa- 
tion for  injury  or  death  under  this  act 
shall  be  maintained,  unless  notice  of  tlie 
time,  place,  and  cause  of  tbe  injury  Is  giv- 
en to  the  employer  within  80.  days,  and 
the  action  is  commenced  within  one  year 
from  the  occurrence  of  the  accident  caus- 
ing the  injury  or  death."  Acts  18M8,  c.  155, 
amended  this  act  by  Inserting  after  tbe 
word  "death"  the  provision:  "The  notice 
required  by  this  section  shall  be  in  writ- 
ing, signed  by  the  person  injured,  or  by 
some  one  in  his  l>ebalf;''  but,  if  the  person 
injured  is  incapacitated  from  giving  the 
notice,  he  may  give  it  within  10  days  after 
the  incapacity  is  removed;  "and,  in  case 
of  his  death  without  having  given  the  no- 
tice, •  •  •  his  executor  or  administra- 
tor may  give  such  notice  within  30  days 
after  bis  appointment." 

Tbityer  &  RiigK,  for  plaintiff.  Kent  & 
Dewey,  for  defendant. 

Field,  C.  J.  The  first  two  counts  of  the 
declaration  are  under  the  first  clause  ol 
section  1,  c.  270,  St.  1887;  the  third  count 
is  under  the  second  clause  of  the  same  sec- 
tion. In  each  of  the  counts  it  is  alleged 
that  notice  of  tbe  time,  place,  and  cause 
of  the  Injury  was  given  to  tbe  defendant. 
Tbe  only  person  who  could  maintain  an 
action  for  the  death  of  Laurentz  Gnstafsen 
was  his  widow,  and,  as  he  was  instantly 
killed,  this  is  the  only  action  which  could 
he  maintained.  St.  1887,  c.  270,  §§  2,3; 
Bamsdell  v.  Itailroad  Co.,  151  Mass.  245, 
23  N.  E.  Rep.  1103.  The  notice  given  was 
signed  lor  the  plaintiff,  by  her  attorneys, 
and  It  was  given  "  within  30  days  of  the 
death  "  of  Laurentz  Gustafsen,  and,  as  the 
death  was  instantaneous,  this  must  he 
within  80  days  of  the  "occurrence  of  the 
accident"  causing  tbe  death.  It  has  not 
been  contended  that  tbe  notice  Is  not  suffi- 
cient in  form,  if  under  the  statute  tbe 
widow  could  give  notice.  The  contention 
of  the  defendant  is,  as  we  understand  It, 
that  by  St.  1887,  c.  270,  §  8,  as  amended  by, 
St.  1S88,  c.  155,  when  the  person  injiin.'d  is 
instantly  killed,  the  notice  must  be  given 
by  the  executor  or  administrator  of  his 
estate.  As  the  executor  or  administrator 
cannot  maintain  an  action,  there  is  no  rea- 
son why  either  one  or  the  ot.ber  should  lie 
appointed  for  the  puriioseof  giving  notice. 


Digitized  by 


Google 


180 


NOETHEASTEBN  REPORTER,  Vol.  27. 


(Mass. 


unlesB  the  Btatutes  require  It.  It  Is  ar- 
gued that  this  is  a  statatory  action,  wliich 
cannot  be  maintained  unless  notice  Is 
given  according  to  the  statutes,  and  tliat 
tlie  BtatutoB,  in  such  a  case  as  tbis  is,  au- 
thorisn  only  an  executor  or  administrator 
to  give  the  notice,  which  they  may  give 
within  80  days  after  their  appointment. 
It  is  plain  that,  if  the  person  Idlled  left  no 
estate  to  be  administered  upon,  the  ap- 
pointment of  an  administrator  ought  not 
to  be  necessary  to  enable  the  widow  or 
next  of  kin  to  recover  money  of  other  per- 
sona tor  their  own  nse.  The  provisions 
concerning  notice  in  the  statutes  cited 
seem  to  have  been  taken  from  Pub.  St.  c. 
52,  §§  19,  21 ;  St.  1882,  c.  36.  See  Pub.  St. 
c.  7S,  §  6;  Id.  c.  112,  §§  212,  213;  St.  1886,  c. 
140;  St.  1888,  c.  114.  The  legislature  ap- 
parently did  not  notice  that  under  Pub. 
St.  c.  52,  §  17,  the  action  for  damages  on 
account  of  death  must  be  brought  by  the 
executor  or  administrator  of  the  deceased, 
while  under  St.  1887,  c.  270,  such  an  action 
must  be  brought  by  the  widow  or  the  next 
of  kin.  Under  Pub.  St.  c.  52,  §§  17, 18.  if  a 
person  dies  after  having  consciously  suf- 
fered, there  may  be  two  causes  of  action, 
each  to  be  prosecuted  by  the  executor  or 
administrator  of  the  deceased.  Under  St. 
1887,  c.  270,  there  can  be  but  one  cause  of 
action.  It  there  is  conscioas  sutfering, 
the  action  must  be  brought  by  the  person 
lajured,  or  his  executor  or  administrator; 
if  there  is  death,  and  no  conscious  suffer- 
ing, the  action  must  be  brought  by  the 
widow  or  next  of  kin.  St.  1887,  c.  270,  §  8, 
required  notice  to  be  sriven  within  3U  days 
"from  the  occurrence  of  the  accident  caus- 
ing the  injury  or  death,"  but  it  did  not  ex- 
pressly designate  the  person  who  should 
give  the  notice.  The  statute  of  1888,c.l65, 
attempted  to  supply  this  deficiency,  and 
also  to  enlarge  the  time  within  which  the 
notice  might  be  given,  if  from  physical  or 
mental  Incapacity  it  was  impossible  for 
the  person  Injured  to  give  the  notice  with- 
in the  30  days,  or  if  he  died  without  hav- 
ing given  the  notice,  and  without  having 
been  tor  10  days,  at  any  time  after  his  In- 
Jury,  of  sufficient  capacity  to  give  notice. 
In  Taylor  v.  Woburn,  130  Mass.  495, — an 
action  against  a  town  for  injuries  sus- 
tained by  reason  of  a  defective  highway, 
—it  was  held  that  under  the  statute  of 
1877,  c.  234,  a  notice  given  by  a  father  In 
behalf  of  his  son  who  had  died  wassuUl- 
cleut,  although  the  father  had  not  then 
been  appointed  administrator  of  the  es- 
tate of  the  son.  St.  1877,  c.  234,  §  4,  pro- 
vided that  the  notice  may  "be  given  by 
the  person  injured,  or  by  any  other  per- 
son in  his  behalf;  provided,  however, 
that,  if  from  physical  orniental  incapacity 
it  be  impossible  for  the  person  injured  to 
l^ve  the  notice  within  the  time  hereinbe- 
fore provided,  he  may  give  the  notice  with- 
in ten  days  after  said  incapacity  Is  re- 
moved." If,  however,  the  last  clause  of 
section  1,  c.  165,  St.  1888,  Is  applicable  to 
the  present  action,  since  the  decision  in 
Nash  V.  South  Hadley,  145  Mass.  105, 13  N. 
E.  Rep.  376,  there  would  be  great  difficulty 
in  holding  that  the  notice  in  the  present 
case  was  signed  by  a  person  antborlKed  to 
give  notice.  St.  1887,  c.  270,  §  8,  makes  a 
distinction  between  a  case  of  personal  in- 


Jory  and  a  case  of  death,  by  which  is 
meant  instantaneous  death.  The  princi- 
pal reason  tor  passing  St.  1888.  c.  155,  was 
to  provide  for  cases  of  personal  injury 
which  did  not  cause  instantaneous  death, 
but  which  might  or  might  not  ultimately  re- 
sult In  death,  whereby  the  person  injured 
was,  temporarily  at  least,  made  physical- 
ly or  mentally  incapable  of  giving  notice. 
The  only  part  of  the  statute  which  can 
have  any  intelligent  application  to  a  case 
of  instantaneous  death  Is  the  latter  part 
of  the  following  clause:  "The  notice  re- 
quired by  this  section  shall  l>e  in  writing, 
signed  by  the  person  injured,  or  by  some 
one  in  his  behalf. "  In  the  section  referred 
to  in  this  clause  a  notice  was  required  be- 
fore an  action  could  be  maintained  "for 
the  recovery  of  compensation  tor  injury 
or  death."  When  the  death  is  instanta- 
neous, notice  cannot  be  given  by  the  per- 
son injured,  and  must  be  given,  it  at  all, 
by  some  one  else.  A  majority  of  the  court 
think  It  reasonable  to  hold  that  the  stat- 
utory provision  that  the  executor  or  ad- 
ministrator may  give  notice  was  not  in- 
tended to  apply  to  a  case  of  instantaneous 
death,  where  the  executor  and  adminis- 
trator had  no  inter^t  in  the  action  to  be 
brought,  and  no  duty  In  regard  to  it;  and 
that  the  only  provision  of  the  statute 
which  is  applicable  to  the  present  case  is 
that  part  which  requires  the  notice  to  be 
in  writing,  and  to  be  signed  by  some  one 
in  behalf  of  the  person  Injured,  and  that 
under  the  decision  of  Taylor  v.  Woburn, 
supra,  this  notice  was  signed  by  a  person 
authorized  to  give  notice. 
'  There  was,  we  think,  evidence  tor  the 
jury  that  there  was  a  detect  in  the  condi- 
tion of  the  ways  used  in  the  business  of 
the  defendant,  which  arose  from  the  negli- 
gence of  the  defendant.  There  was  evi- 
dence that  the  ditch  across  the  road-bed 
and  track  was  such  as  to  render  the  track 
dangerous  to  be  used  by  the  employes  of 
the  defendant  in  the  manner  in  which  they 
had  been  accustomed  to  use  them,  if  they 
did  not  know  o(  the  ditch.  If  the  defend- 
ant caused  the  ditch  to  be  dug,  and  if  no 
guard  was  put  up,  or  warning  given,  this 
was  evidence  of  negligence  on  the  part  of 
the  defendant.  It  is  not  contended  that 
any  guard  was  put  up  or  warning  given, 
and  the  clixjumstances  afforded  evidence 
that  the  ditch  was  dug  by  the  defendant. 
Thecontentlon  is^that  Laurentz  Gustafsen 
either  knew  of  the  ditch,  or,  if  he  had  used 
reasonable  care,  would  have  known  of  it. 
Whether  he  actually  knew  of  it  is  a  ques- 
tion of  fact  of  which  there  is  no  direct  evi- 
dence either  way,  and  it  must  be  for  the 
Jury  to  infer  what  the  fact  in  this  respect 
was  from  the  circumstances  proved. 
Whether  he  ought  to  have  known  it  re- 
lates more  directly  to  the  question  of  due 
care  on  his  part. 

Whether  there  was  evidence  for  the  jury 
that  Laurentz  Gustafsen  was  in  the  exer- 
cise of  due  cai-e  at  the  time  of  the  accident 
is  a  question  of  more  difficulty.  He  was 
not  employed  in  digging  the  ditch,  or 
about  anything  connected  with  the  ditch, 
but  he  was  employed  near  It,  on  other 
work.  The  more  exclusively  he  attended 
to  his  own  duty  the  less  he  would  be  likely 
to  know  about  other  kinds  of  work  done 
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toy  other  employes.  Whether  be  knew  of 
the  ditch  before  he  came  upon  It,  when  he 
was  haaliag  the  car,  must,  under  the  clr- 
cumatancefl,  be  a  qneetlun  for  the  jury. 
There  was  evidence  from  which  the  ]ury 
might  properly  infer  that  he  waa  iiHing 
due  care  lu  hauling  the  car,  if  the  track 
and  road-bed  had  been  In  their  usual  con- 
dition, or  if  he  had  not  known  of  any 
changeln  their  condition.  Themostformi- 
dable  argument  is  that  as  It  was  daylight, 
and,  as  the  ditch  was  visible,  and  directly 
across  his  path,  he  would.  If  he  had  used 
dee  care,  have  seen  it  when  hauling  the 
car  towards  it,  and  would  have  avoided 
it.  A  majority  of  the  court  think  that 
this,  too,  was  a  question  for  the  Jury.  His 
attention  was  necessarily  more  or  less  di- 
rected to  his  own  work,  which  would  nat- 
nrally  require  htm  to  Jean  forward  and 
tiend  down  towards  the  track.  The  car, 
moving  constantly  forward,  would  some- 
what impair  his  freedom  of  action  It  he 
came  upon  the  ditch  without  knowing  be- 
forehand that  It  was  tbere;  and  it  Is  Im- 
possible to  say,  as  matter  of  law,  that  he 
was  careless  in  putting  himself  In  the  posi- 
tion he  was  in,  if  he  did  nut  know  of  the 
ditch.  In  all  the  cases  arising  from  visible 
defects  in  ways  such  as  this  was,  whereby 
the  plaintiff  was  injured,  it  never  has  been 
held,  as  matter  of  law,  negligence  on  the 
part  of  the  plaintilt  that  he  did  not  see 
the  defect  and  avoid  it.  See  Babcock  v. 
Railroad  Co.,  150  Mass.  467,  23  N.  £.  Rep. 
<(25;  Magnlrev.  Railroad  Co.,  146  MaBS.379, 
15  N.  E.  Rep.  904;  Ferren  v.  Railroad  Co., 
143  Mass.  197,  9  N.  £.  Rep.  608.  New  trial 
ordered. 

(137  111.  851)  

People  ex  re/.  Macon  CorjNTT  t.  McClel- 

LAN  et  alA 

(Supreme  Court  of  lUitnois.    If  arch  80,  18U1.} 

CI.BBK8  OP  CODBT — ^PaTMBNT  OF  PeBS  C!0U.ECTED 

— Actios  on  Boni>— Pleadino. 

1.  Act  m.  May  28,  1881,  S  1,  which  provides 
that  clerks  of  courts  shall,  on  going  out  of  office, 
pay  to  tbe  county  treasurer  all  fees  in  tbeir  Sands 
not  belonging  to  themselves,  does  not  apply  to 
witness  fees  wbicb  bave  been  collected  by  a  clerk 
before  tbe  act  went  into  effect 

8.  In  an  action  on  an  official  bond,  where  tbe 
declaration  alleges  two  breaches,  a  plea  to  tbe 
whole  declaration  which  only  answers  one  breach 
Is  bad,  since  each  allegation  of  a  breach  is  to  be 
treated  as  a  distinct  count. 

Appeal  from  appellate  court,  third  dis- 
trict. 

W.  C.  OnJten,tor  appellant.  Crea  &  Ew- 
tag,  Jobna  A  Randolph,  and  I.A.Bnckiog- 
bam,  for  appellees. 

Cbaio,  J.  This  was  an  action  on  tbe 
official  bond  of  Edmiston  McClellan,  clerk 
of  the  circuit  court  of  Macon  county.  It 
Is  averred  in  the  declaration  that  McClel- 
lan was  elected  and  qualified  as  clerk,  with 
the  other  defendants  as  sureties,  on  bond 
for  term  of  four  years,  commencing  first 
Monday  in  December,  1880;  that  bond 
was  conditioned  that  said  "McClellan 
shall  faithfully  perform  all  the  duties  of 
bis  said  office,  and  pay  over  all  moneys 
that  come  to  bis  hands  by  virtue  of  bis 

>  Reported  by  Loula  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


said  office  to  the  parties  entitled  thereto, 
and  deliver  up  all  moneys,  papers,  books, 
records,'  and  otiier  things  appertaining  to 
his  said  office,  whole,  safe,  and  undefaced, 
when  lawfully  requirbd  to  do  so;"  that 
said  bond  wak  duly  approved,  and  became 
the  official  bond  of  said  clerk ;  that  said 
McClellan  took  upon  himself  the  duties  of 
hi^  said  office,  but  did  not  faithfully  per- 
form the  duties  required  of  him  as  such 
clerk  according  to  law,  and  pay  over  all 
moneys  that  came  to  bis  hands  by  virtue 
of  his  office.  First  bi-each  :  Avers  it  was 
the  dutyof  said  clerk  to  make  to  thechair- 
man  of  the  board  of  supervisors  of  said 
county  on  the  Ist  day  of  each  June  and 
December  during  said  term  a  return  In 
writing  setting  forth  the  total  amounts  of 
the  fees  and  emoluments  of  his  said  office, 
of  evei'y  name  and  character,  which 
have  been  received  by  him  during  the  half 
year  ending  at  the  time  of  such  report, 
and  that  divers  fees  and  emoluments  were 
paid  to  and  received  by  said  clerk  dur- 
ing said  term,  to  amount  of  f  150,  which  it 
became  and  was  his  duty  to  so.report  to 
the  said  chairman ;  that  he  neglected  and 
refused  to  make  such  return,  and  retained 
and  converted  to  Ills  own  use  such  fees 
and  emoluments,  to  the  damage  of  the 
plaintiff,  etc.  Second  breach  :  Avers  that 
it  became  and  was  the  duty  of  said  Mc- 
Clellan, as  such  clerk,  that  at  the  expira- 
tion of  said  term  of  office  heshould  pay  to' 
tbe  treasurer  of  said  county  all  costs  and 
fees  collected  and  remaining  In  the  hands 
of  said  McClellan  at  the  expiration  of  his 
term  of  office;  that  said  term  of  office  has 
long  since  expired,  and  said  McClellan,  as 
such  clerk,  had  at  the  expiration  of  said 
term  of  office  a  large  amount  of  costs  and 
teei  collected  and  remaining  in  bis  hands, 
to  the  amount  of  $1,500,  which  it  was  his 
duty  to  pay  over  to  the  treasurer  of  said 
Macon  county;  that  be  neglected  and  re- 
fused to  pay  said  moneys  to  the  said  treas- 
urer, and  retained  tliesame,  and  convert- 
ed same  to  his  own  use.  to  damage  of 
plaintiff  91,500.  By  means  of  premises, 
etc.  To  the  declaration  the  defendants 
interposed  three  pleas,  Nos.  4,  5,  and  6. 
Fourth  plea:  Defendants  say  actio  noa 
as  to  the  second  breach  in  declaration,  be- 
cause they  say  that,  as  to  f  1,000  of  the 
costs  and  tees  alleged  to  have  been  collect- 
ed by  said  McClellan,  they  are  tees  of  wit- 
nesses who  had  become  entitled  to  same 
under  the  laws  ofthestateut  Illinois  prior 
to  the  first  Monday  of  December,  1880,  and 
had  been  collected  by  clerks  of  the  circuit 
court  of  said  county  prior  to  the  making 
Of  the  said  supposed  writing  obligatory, 
and  before  it  became  of  binding  force  and 
effect.  Concludes  with  offer  to  verify  and 
prayer  tor  judgment.  Fifth  plea:  Defend- 
ants say  actio  oon,  because  they  say  the 
defendant  Edmiston  McClellan  has  tor 
many  successive  terms  of  that  office  been 
elected  to,  inducted  in,  and  performed  the 
duties  of  clerk  of  the  circuit  court  of  the 
county  of  Macon,  to-wit,  for  thefollowlng 
named  terms :  From  the  first  Monday  of 
December,  1868,  a  term  offouryears;  from 
the  first  Monday  in  December,  1872,  a  term 
of  four  years;  from  the  first  Monday  in 
December,  1876, a  term  of  tour  years;  and 
from  the  first  Monday  in  December,  1880, 
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for  a  term  ot  (oar  years,— in  which  last- 
TDeiitloiied  term  the  defendants  gVLve  the 
bond  upon  which  snit  Is  brooght  in  thiB 
case;  that,  of  the  iponey  sousbt  to  be 
recovered  lu  thin  cause,  ^60,  was  money 
which  came  Intohls  handsdnring  theflrst- 
mentioned  of  said  terms,  belonjelns  to  rarl- 
oaa  persons  who  had  teHttfied  as  witnesses 
in  the  circuit  court  of  Mucon  county  at 
times  prior  to  the  first  Monday  in  Decem- 
ber, 1872,  witness  fees  collected  during  said 
first  term  of  office  by  the  said  defendant 
Edmiston  McCIellan,  which  he  has  always 
been  and  still  is  ready  to  pay  to  the  per- 
sons entitled  thereto;  and  the  sum  of  f500 
was  money  that  came  into  his  hands  as 
clerk  daring  the  second  ot  said  terms,  be- 
longing, in  like  manner,  to  various  per- 
sons, as  witness  fees  earned  prlo^  to  the 
first  Monday  In  December,  1876,  and  that 
said  McCIellan  has  always  been  and  still  is 
ready  to  pay  the  same  to  parties  entitled 
thereto;  and  f200  was  money  which 
came  into  the  hands  of  said  clerk  during 
the  third  ot  said  terms,  belonging  as  wit- 
ness fees  to  persons  who  had,  prior  to  the 
first  Monday  of  December,  ISSO,  testified 
in  the  circuit  court  of  Macon  county. 
Concludes  with  otter  to  verify  and  prayer 
for  judgment.  Sixth  plea:  Defendants  say 
actio  uon  as  to  second  breach,  because 
all  the  money  sought  to  be  recovered  by 
said  breach  consists  of  witness  fees  in  cir- 
cuit court  of  Macon  county  which  came  to 
the  hands  of  said  McCIellan  prior  to  the 
7th  day  of  December,  1S80,  while  the  de- 
fendant was  acting  as  and  performing  the 
duties  ot  clerk  ot  said  court  In  previous 
terms  of  said  office.  Concludes  with  offer 
to  verily  and  prayer  for  judgment.  The 
plaintiff  filed  a  general  demurrer  to  fourth, 
fifth,  and  sixth  pleas,  and  each  of  them. 
The  court  overruled  the  demurrer,  and, 
the  plaintitt  electing  toabldethe<iemarrer, 
Judgment  was  rendered  in  favor  of  defend- 
ants. 

It  will  be  observed  that  the  fourth  and 
sixth  pleas  are  Interposed  as  an  answer 
to  the  second  breach  ot  the  declaration. 
They  are  first  to  be  considered.  McCIel- 
lan was  elected  clerk  of  the  circuit  court 
of  Macon  county  in  the  fall  ot  1880.  He 
gave  bond  as  required  by  law,  and  en- 
tered upon  the  discharge  ot  his  duties  on 
the  first  Monday  ot  December  of  that  year, 
and  the  question  raised  by  the. demurrer 
to  the  pleas  is  whether  he  was  required 
to  pay  over  witness  fees  which  came  into 
his  hands  prior  to  the  first  Monday  ot  De- 
cember, 1880,  while  he  held  his  office  under 
prior  elections.  On  the  28th  day  ol  May, 
1881,  the  legislature  passed  an  act  which 
went  into  force  on  the  1st  day  of  July  of 
that  year.  Section  1  of  the  act  provides: 
"That  the  clerk  of  any  court  ot  record, 
or  sheriff  of  any  county  ot  this  state, 
shall,  at  the  expiration  of  his  olBce,  pay 
to  the  treasurer  of  the  county  In  which  his 
court  is  held  all  costs  and  fees  collected 
and  remaining  in  his  hands,  together 
with  a  statement  of  names  ot  persons  and 
amount  due  to  each:  provided,  however, 
that  nothing  in  this  section  shall  apply  to 
anycoslsand  tees  of  such  clerk  and  sheriff, 
and  belonging  to  him. "    The  act  contains 


fonr  other  sections,  but  no  one  of  the  sec- 
tions contains  any  provision  manifesting 
an  intention  to  give  the  act  a  retroact- 
ive operation.  It  is  not  claimed  that  this 
action  could  be  maintained  prior  to  the 
passage  ot  the  act  of  1881,  but  reliance  is 
placed  on  the  first  section  of  the  act  to  bus-' 
tain  the  action.  Before  the  passage  of  the 
act  the  practice  had  been  uniform  In  this 
state  for  the  clerk  ot  the  circuit  court  to 
receive  witness  fees,  and  hold  them  for  the 
party  Interested,  until  called  upon  for  paj'- 
ment,  and  It  has  always  been  supposed  that 
the  clerk  and  his  sureties  wern  liable  In  the 
official  bond  of  the  clerk  forafaiiuretopay 
over  feesto  the  proper  party.  The  legisla- 
ture had  the  right,  no  donbt.to  change  the 
practice  which  had  grown  up  In  such  cases, 
andrequlretheclerk  to  pay  such  fees  to  the 
county  treasurer,  but  such  a  statute  could 
not  have  a  retroactive  effect,  unless  such 
an  Intention  was  plainly  expressed  in  the 
act.  In  Potter's  Dwar.  St.  p.  162,  in  a  note, 
it  Is  said:  "The  American  anthoritieo  are 
quite  uniform  on  the  retroactive  efiect  ot 
statutes.  The  general  rule  is  that  no  stat- 
ute, however  positive  in  its  terms.  Is  to  be 
construed  as  designed  to  interfere  with 
existing  contracts,  right  of  action.  Or 
suits,  and  especially  vested  rights,  unless 
the  Intention  that  it  shall  so  operate  Is  ex- 
pressly declared,  and  courts  will  apply  new 
statutes  only  to  future  cases  unless  there 
is  something  In  the  very  nature  of  the 
case  or  In  the  language  of  the  new  provis- 
ion which  shows  that  they  were  Intended 
to  have  a  retroactive  operation;  and, 
although  the  words  of  the  statute  are 
broad  enough  in  their  literal  extent  to 
comprehend  existing  cases,  they  must  yet 
be  construed  as  applicable  only  to  cases 
that  may  thereafter  arise,  unless  a  con- 
trary intention  Is  unequivocally  expressed 
therein."  See,  also,  Thompson  v.  Alex- 
ander, 11  III.  54;  People  v.  Thatcher,  05  111. 
100.  Here,  as  said  b^ore,  the  act  contains 
no  clause  Indicating  an  intent  that  it 
should  control  the  action  ot  the  clerk  in 
regard  to  costs  collected  by  him  before  its 
passage.  We  think  it  is  plain  tbat  the 
words  ot  the  act  requiring  the  clerk,  upon 
the  expiration  of  the  term  of  his  ofilce,  to 
pay  the  treasurer  ot  the  county  all  costs 
and  fees  collected  and  remaining  in  his 
hands,  has  reference  solely  to  sncb  costs 
and  tees  as  might  come  into  hia  hands 
after  the  act  went  into  effect. 

We  now  come  to  the  fifth  plea.  This 
plea  professes  to  answer  both  breaches  in 
the  declaration,  but  it  contains  nothing 
which  can  be  regarded  as  an  answer  to 
the  first  breach.  The  rule  is  well  settled 
that  a  plea  which  assumes  to  answer  two 
or  more  counts  ot  a  declaration,  but  an- 
swers only  one.  Is  bad.  1  Chit.  Fl.  62!l; 
Goodrich  v  Reynolds,  81  111.  405;  People 
V.  McCormack,  68  HI.  230.  Here  each 
breach  Is  to  be  treated  as  a  distinct  count, 
and  the  plea  was  manifestly  bad  In  failing 
to  answer  that  which  it  assiimed  to  an- 
swer. The  judgment  of  the  appellate  and 
circuit  courts  will  be  reversed,  and  the 
cause  will  be  remauded,  with  directions  to 
ths  circuit  court  to  sustain  the  demurrer 
to  the  fifth  plea. 
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8NELL  et  aJ.  V.  T>B  Land.* 
(Supnme  Court  cf  lUinote.    Karch  80, 1881.) 
Pabtkebs — AcooumiNfl — Rbtixw  on  Afph.u.. 

1.  Whece  an  aooonntlng  is  had  before  a  mas- 
ter, the  allowance  nt  particalar  items  by  him 
cannot  be  questioned  for  the  first  time  ou  appeal. 

2.  Where  the  managing  partner  has  charged 
himself  personally  with  fiim  money  deposited  by 
him  in  bank  for  the  benefit  of  the  firm,  he  should 
be  credited  with  payments  made  by  him  for  the 
firm  by  checks  on  such  deposit. 

8.  A  managing  partner  is  not  liable  to  his 
copartners  for  firm  property  lost  without  any 
Willful  disregard  of  duty  on  his  part. 

i.  Where  the  managing  partner  has  bought 
timber-land  for  the  benefit  of  the  firm,  and  the 
timber  thereon  has  been  cut  oS  and  appropriated 
by  the  firm,  he  is  entitled  on  an  aoooimtlng  to  credit 
for  the  amount  paid  for  the  land. 

'£rror  to  appellate  court,  tbird  dlBtrict. 

Tbomaa  F.  Tipton,  for  plalntiHa  In  er- 
ror. Moore  A  Warner,  fur  defendant  in 
error. 

Craio,  J.  Thi8  was  a  bill  in  equity 
brooght  by  Tbomae  Snell  and  James  T. 
8neU  on  the  13th  day  of  December,  1888. 
against  James  De  Land,  for  partition  uf 
two  tracts  of  land  in  De  Witt  county,— 
one  known  as  the  "Coulter  Farm,"  con- 
sisting of  about  600  acres  of  land ;  the  oth- 
er known  as  the  "Weaver  Farm,"  con- 
sisting of  about  400  acres  of  land.  The  bill 
also  prayed  for  an  accodnt.  The  bill  al- 
leges that  appellants  and  appellee  each 
owned  one-third  uf  said  lands.  That  ap- 
pellee, James  De  Laud,  took  upon  himself 
the  management  and  cuntrul  of  the  farm 
known  as  the  "Conlter  Farm,"  rented  the 
same,  and  collected  the  rents  and  proceeds 
of  the  same  from  the  date  of  the  purchase 
of  tbesame  to  the  filing  of  the  bill,  and  ap- 
propriated the  same  to  hla  own  use.  The 
bill  alleges  that  he  took  from  said  farm 
large  qaantttles  of  wood,  poles,  rails, 
posts,  and  logs;  that  he  had  the  lofrs 
sawed  Into  lamber  to  the  extent  of  over 
80,000  feet,  and  sold  and  disposed  of  all 
the  lumber  and  other  material  taken  from 
the  land  to  bis  own  use,  and  has  not  ac- 
connted  to  appellants  for  the  same;  that 
the  proceeds  from  the  rents  and  from  the 
sale  \>t  the  materials  are  large,  but  the 
exact  amount  cannot  be  stated.  The  bill 
prays  fur  partition, and  for  an  accounting 
by  appellee,  Jamee  De  Land, for  all  money 
and  property  that  came  to  his  hands,  and 
lor  leeneral  relief.  The  answer  of  De  Land 
admits  tbatappellantsandappelleeowned 
tbe  lands  in  controversy  as  tenants  In 
common;  that  he  took  upon  himself  the 
management  and  control  of  tbe  lands, 
and  that  he  controlled  and  managed  the 
same,  and  collected  the  rents  and  profits 
thereof;  bnt  denies  that  be  has  had  the  con- 
trol of  the  same  since  the  spring  of  the 
year  1883,  and  avers  that  appellants  have 
had  control  of  the  lands  since  that  timis 
and  that  they  have  collected  large  sums 
of  money,  and  that  they  have  not  account- 
ed for  the  same;  denies  that  he  has  taken 
any  mate'ials,  lumber,  posts,  wood,  etc., 
not  accounted  for.  To  the  answer  a  repli- 
cation was  filed.  On  the  23d  day  of  Octo- 
ber, 1886.  Emma  L.  Maglll,  the   owner, 

'Beparted  by  Louis  Boisot,  Jr.,  Bs^.,  of  the 
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through  Judicial  sales  of  De  Land's  Inter- 
est In  the  Coulter  lands,  was  made  a 
party.  The  casewas  continued  from  term 
to  term  until  April  6, 1887,  when  a  decree 
was  entered  by  the  circuit  court  finding 
that  the  Weaver  land  was  then  owned  by 
the  appellants  and  appellee  in  equal  and 
undivided  parts;  that  the  Coulter  land 
was  then  owned  by  the  appellants  and 
said  Emma  L.  Maglll  In  equal  and  undi- 
vided parts;  that  the  appellantu  had  had 
exclusive  possession  and  control  of  the 
Weaver  land  since  its  purchase,  receiving 
the  rents,  issues,  and  profits  thereof,  and 
that  there  was  due  tbe  nppellee  from  them 
Jointly  on  account  thereof  up  to  that  date 
the  sum  of  9555.33;  that  appellee  had  had 
exclusive  possession  of  the  Coulter  land 
during  the  years  1881  and  18^2,  receiving 
the  rents,  Issnes,  and  profits  thereof;  that 
the  appellants  had  had  the  exclusive  pos- 
session of  the  last-mentioned  lands,  receiv- 
ing'the  rents,  issues,  and  profits  thereof 
since  1882;  "and  that,  so  far  as  the  land 
known  as  the  'Coulter  Land '  Is  concerned, 
tbe  said  Thomas  Snell,  James  T.  Snell, 
and  James  De  Land  have,  since  tbe.Y  be- 
came the  owners  thereof, each  received  the 
same  amount  of  rents,  issues,  and  profits, 
and  that,  so  far  as  the  rents,  issues,  and 
profits  of  said  lands  known  asthe'Uonl- 
ter  Land '  are  concerned,  their  accounts 
against  each  other  are  equally  balanced 
and  squared,  by  agreement  made  between 
the  parties  In  open  court; "  that  the  cause 
be  referred  to  John  W.  Bowren  as  special 
master,  to  take  the  proofs  and  state  an 
account  between  the  parties,  with  direc- 
tion that  he  should  not  consider  or  report 
npon  any  matter  in  relation  to  the  rents 
received  by  either  party  for  said  (Coulter) 
lands,  that  question* being  settled  between 
them;  and  appointing  commisslonerH  to 
make  partition  of  all  the  lands  according 
to  the  rights  of  the  parties  as  found  by 
the  decree,  /.  e.,  dividing  the  Weaver  land 
equally  between  Thomas  Snell,  James  T. 
Snell,  and  James  De  Land,  and  the  Coulter 
land  equally  between  Thomas  Snell,  James 
T.  Snell,  and  Emma  L.  Maglll.  The  com- 
missioners afterwards,  on  December  13, 
1887.  made  their  report  that  they  had 
made  partition  of  the  Weaver  land  by  set- 
ting off  to  Thomas  Snell,  James  T.  Snell, 
and  James  De  Land  each  one-third  In 
value  thereol,  and  that  the  Coulter  land 
was  not  susceptible  of  division.  No  ex- 
ception was  made  to  this  report,  and  it 
was  approved,  and  the  master  was  or- 
dered to  sell  the  Coulter  land,  which  he 
did,  and  the  sale  was  reported  and  ap- 
proved. On  September  5, 1888,  the  special 
master  submitted  his  report  to  the  court, 
finding  tnat  there  was  due  from  appel- 
lants to  appellee  91,320.  The  appellants 
filed  exceptions  to  the  report,  which  were 
overruled,  and  the  court  entered  a  decree 
in  favor  of  DeLand  for  tbe  amount  stated 
in  the  report  of  the  special  master. 

At  the  time  the  decree  of  April  5, 1887, 
was  rendered,  it  was  agreed  by  tbe  par- 
ties in  open  court  that  there  was  due  E>e 
Land  from  the  Snells,  on  acconnt  of  rent 
received  from  the  Weaver  land,  9555.33. 
The  special  master.  In  stating  the  account, 
gave  De  Land  the  benefit  of  this  Item,  and 
also  allowed  him  the  further  snm  of  fSOl.- 
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66  rent  on  account  of  the  Weaver  land 
from  April  5th  to  the  time  the  report  was 
tiled,  and  It  ia  claimed  that  this  last  Itttm 
waa  Improperly  allowed.  No  objectlOD 
was  made  by  the  Snells  to  this  item  be- 
fore the  manter  or  before  the  clrcatt  court. 
They  filed  seven  specific  exceptions  to  the 
roaster's  report,  but  this  Is  not  embraced 
in  the  list.  The  appellants  having  failed 
to  object  to  this  part  of  the  report  before 
the  master  or  In  the  circuit  court,  the  ob- 
jection, now  made  for  thetirst  time.comes 
too  late.  If  the  master  erroneoasiy  al- 
lowed the  item,  the  appellants  were  re- 
quired to  object  before  him,  and,  If  over- 
ruled, renew  the  objection  before  the  cir- 
cuit court. 

It  Is  nest  claimed  that  the  master  erro- 
neously allowed  I)e  Land  f  1,969.38  on  ac- 
count of  money  paid  by  him  ou  one  of  the 
notes  given  for  the  Coulter  land.  The  firm 
of  8nell  &  Co., composed  of  appellants  and 
appellee,  kept  a  bank  account  at  the  De 
Witt  County  National  Bank.  Money  was 
borrowed  from  the  bank,  and  placed  to 
the  credit  of  the  firm  to  be  used  in  its  bus- 
iness. De  Land  checked  on  this  account. 
In  the  statement  of  bis  account  in  Exhibit 
6  be  charged  himself,  among  other  things, 
with  f 2,400,  deposited  to  credit  of  the  firm 
at  one  time,  and  fS,200  at  another  time. 
These  two  credits  were  on  account  of 
notes  given  the  bank  by  the  Arm.  The 
f  1,969.3K,  as  we  understand  the  evidence, 
was  paid  by  check  on  the  firm  account 
drawn  by  De  Land.  As-  he  had  charged 
himself  personally  with  this  firm  money, 
it  was  right  instating  the  account  to  give 
him  credit  tor  such  sums  as  he  paid  outfor 
the  firm,  and,  as  the  Item  in  controversy 
was  so  paid,  we  think  it  woa  properly  al- 
lowed by  the  master. 

It  Is  also  claimed  that  the  master  erred 
in  not  allowing  James  T.  Snell  f  2,130  paid 
by  him  on  one  of  the  notes  given  for  the 
Coulter  land.  This  item  is  not  embraced 
in  the  exceptions  filed  by  appellants  to  the 
master's  report,  and,  for  the  reasons  here- 
tofore given,  cannot  beconsldered.  More- 
over, it  was  claimed  In  the  trial  by  appel- 
lants that  the  lands  were  paid  for  by  the 
parties  jointly. 

The  next  objection  to  the  master's  report 
is  that  the  master  failed  to  charge  appellee 
with  the  lumber  account.  Under  the  evi- 
dence, we  can  perceive  no  ground  upon 
which  this  position  can  be  sustained.  In 
the  purchase  and  management  of  the 
lands,  the  Snells  and  De  Land  were.  In  ef- 
fect, partners ;  they  acted  under  the  firm 
name  of  Snell  &  Co.  It  does  not  appear 
that  De  Land  appropriated  any  of  the 
wood,  lumber,  or  other  property  proceeds 
of  the  land  in  his  charge  to  his  own  use, 
nor  does  It  appear  that  he  failed  to  ac- 
connt  for  any  of  the  proceeds  of  the  land 
that  came  into  his  hands.  Under  such 
circumstances,  we  perceive  no  ground 
upon  which  he  can  be  held  liable.  The 
managing  partner  of  a  firm  is  not  to  be 
treated  as  an  Insurer  of  the  assets  in  bis 
bands ;  he  can  only  be  held  for  a  loss  of 
property  when  such  loss  occurs  from  a 
willful  disregard  of  duty. 

It  is  also  claimed  that  De  Land  should 
not  have  been  allowed  for  sprouting  or 
improvements  made  on  the  land.    The 


cutting  and  sawing  done  on  the  land 
seems  to  have  been  fully  authorized ;  In- 
deed, ail  that  was  done  by  De  Land  on  the 
land  was  done  with  the  knowledge  and 
consent  of  rheSnells,and  we  perceive  no  rea- 
son why  he  should  nut  be  allowed  for  the 
expenditures.  It  is  also  claimed  that  the 
master's  report  is  indefinite.  When  the 
report  Is  considered  in  connection  with  the 
accounts  of  the  respective  parties,  all  that 
was  allowed  or  refused  can  be  ascertained, 
and  the  report  Is  plain,  aad  can  be  under- 
stood without  trouble. 

De  Land  parchased  five  acres  of  timber- 
land  for  910U,  and  it  is  insisted  that  be 
ought  not  be  allowed  fortlieamount  paid. 
The  timber  was  cut  off  the  land,  and  ac- 
counted for,  the  Snells  recelvea  the  benefit 
from  It.  The  lot  was  purchased  for  the 
firm,  and  the  firm  had  the  benefit  result- 
ing from  the  purchase,  and  no  reason  oc- 
curs to  us  why  De  Land  should  not  be  al- 
lowed the  amount  paid  for  the  property. 
The  decree,  so  far  as  is  Hhuwn  by  the  evi- 
dence, is  fully  sustained  bj'  the  evidence, 
and  the  Judgment  of  the  appellate  court 
affirming  the  decree  will  be  affirmed. 

(137  111.  205) 

Springfield  Homestead  Ass'n  v.  Rolu^ 
(Supreme  Court  of  Illinois.    Maroh  80,  IbQl.) 

QntETINO    TlTLB  -r  FRAnDULEST    CoSVBTANCEft— 

Lost  Dbbo — BoXA  Fide  Pdkchaseb— Notice. 

1.  In  a  suit  to  quiet  title  the  bill  alleged  that 
oomplainant  had  conveyed  the  land  to  defendant, 
who  had  reconveyed  It  to  complainant  by  an  on- 
recordod  deed  that  had  been  lost.  Held,  that 
it  was  no  defense  that  the  conveyance  to  dufend- 
ant  was  made  to  defraud  complainant's  creditors, 
since,  though  the  defendant  could  not  have  been 
compelled  to  reconvey,  his  voluntary  reconvey- 
ance vested  title  ia  complainant. 

2.  Where  tbe  oomplainant  swears  that  the 
lost  deed  was  executed  and  delivered,  and  an- 
other witness  testiiles  that  defendant  had  ad- 
mitted its  execution,  and  the  defendant  testifies 
that  he  did  not  execute  the  deod,  a  decree  for 
complainant  will  not  be  reversed  on  appeal  as 
ansuported  by  the  evidence. 

8.  Visible  and  notorious  possession  of  land 
under  an  unrecorded  deed  constitutes  notice  of 
such  deed  as  against  a  subsequent  incumbrancer. 

Appeal  from  circuit  court,  Sangamon 
county. 

Piitton  A  BatntltoD,  for  appellant. 
Palmer  &  Sbutt,  for  appellee. 

Bailet,  J.  Tbe  orlgln.il  bill  In  this  case 
was  brought  by  John  E.  Roll  against 
Frank  P  Roll  to  establish  the  complain- 
ant's title  to  certain  real  eHtate,  and  to 
remove  certain  clouds  from  said  title.  Tbe 
bill  avers  that  on  the  6tb  day  of  April, 
1876.  Robert  L.  McGnire,  as  trustee,  sold 
a  part  of  said  real  estate,  under  and  by 
virtue  of  a  deed  of  trust,  to  Frank  P.  Roll, 
who  was  the  complainant's  son,  the  com- 
plainant furnishing  the  money  with  which 
the  purchase  was  madei  and  that  Frank 
P.  Roll  took  a  deed  of  the  premises  so  sold 
to  bim  In  bis  own  name,  agreeing  to  con* 
vey  the  same  to  the  complainant  whenever 
he  should  so  desii-e.  That  on  the  2!)th 
day  of  January,  1879,  the  complainant 
was  the  equitable  owner  and  in  possession 

•Reported  by  Louia  Boiaot^  Jr.,  Esq.,  of  tbe 
Chicago  bar. 
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of  the  residue  of  said  real  estate  described 
in  tlie  bill,  the  legal  title  thereto  being  in 
Harriet  V.  Roll,  ihe  complainant's  wife. 
That  on  the  day  last  named  the  complain- 
ant and  his  said  wife  executed  a  convey- 
ance of  the  real  estate  last  mentioned  to 
8ald  Frank  P.  Roll,  whereby  the  legal 
title  thereto  became  Vested  in  him,  al- 
thouRh  the  complainant  was  la  equity  the 
owner  thereof.  That  about  August  1, 
18S0,  the  said  Frank  P.  Roll,  then  contem- 
plating marriage,  which  might  complicate 
the  complainani's  rights  iu  said  property, 
at  the  request  of  the  complainant  made, 
executed, and  acknowledged  and  delivered 
to  the  complainant  a  warranty  deed  of  aU 
of  said  real  estate.  That  said  deed,  after 
its  execntlon,  was  lost  by  or  stolen  from 
the  complainant  without  having  been  re- 
corded. That  for  a  long  time  prior  to  the 
conveyance  of  said  property  to  Frank  P. 
Boll,  the  complainant  was  and  had  been, 
and,  with  the  exception  of  one  lot  since 
conveyed  to  William  E.  Shutt.  still  is,  in 
possession  and  occupancy  of  all  of  said  real 
estate.  That  by  reason  of  the  loss  of  said 
deed  and  the  cumplainant*8  failure  to  re- 
cord it,  the  title  to  said  real  estate  ap- 
pears of  record  to  be  still  in  Frank  P.  Roll ; 
and  that  the  deeds  by  whlcn  said  prop- 
erty was  conveyed  to  him  constitute  a 
cloud  upon  the  complainant's  title.  That 
since  the  loss  of  said  deed  the  complain- 
ant has  frequently  requested  said  Frank  P. 
Roll  to  remove  said  cloud  by  the  execu- 
tion nf  a  quitclaim  of  said  premises  to  the 
complainant,  but  that  he  has  neglected 
and  refused  so  to  do.  Frank  P.  Roll  an- 
swered, admitting  the  conveyance  of  said 
property  to  him,  hut  denying  that  he  pur- 
chased a  part  of  said  property  of  McUuire 
for  the  complainant,  or  that  the  com- 
plainant furnished  the  funds  to  make  socb 
purchase,  or  that  he  ever  agreed  to  convey 
said  property  to  the  complainant.  He  al- 
leg«s  that  about  January  29, 1879,  the  com- 
plainant and  wife,  being  in  falling  circum- 
stances, and  unable  to  hold  said  property, 
for  a  valuable  consideration,  and  In  con- 
sideration of  love  and  affection,  and  of  an 
agreement  on  the  defendant's  part  to  per- 
mit them  to  ose  and  control  the  property 
thereby  conveyed  during  their  natural 
lives,  executed  the  rteed  from  them  to 
him  mentioned  In  the  bill,  the  title  to  the 
property  thus  conveyed  being  at  the  time 
in  Harriet  V.  Roll,  the  complainant's 
■wife  and  the  defendant's  mother.  The 
answer  denies  that  the  defendant,  about 
August  1,]S80,  or  at  any  other  time,  made, 
executed,  acknowledged,  and  delivered  to 
the  complainant  a  warranty  deed  or  any 
other  kind  of  a  deed  of  said  real  estate, 
or  any  part  thereof,  and  denies  that  the 
complainant  ever  had  such  deed.  It  ad- 
mits that  for  some  time  the  complainant 
has  been  iu  possession  of  said  real  estate, 
not  as  owner,  but  under  the  agreement 
made  by  the  defendant  at  the  time  of  the 
conveyance  to  him,  but  denies  that  the 
conveyances  to  the  complalnnnt,  or  the 
record  thereof,  are  In  any  manner  a  cloud 
upon  the  complainant's  title,  or  that  the 
complainant,  or  any  one  for  hlra,  at  any 
time  requested  the  defendant  to  remove 
such  cloud,  or  execute  a  deed  of  said  real  es- 
tate tn  the  complainant.     Subseqaently 


the  bill  was  amended  by  making  the 
Springfield  Homestead  Association  a 
party  defendant,  and  alleging  that  such 
association  had  a  claim  by  mortgage  or 
otherwise  upon  part  of  said  real  estate, 
but  that  such  claim  wan  acquired  from 
Frank  P.  Roll,  with  full  knowledge  of  the 
rights  of  the  complainant,  and  subject 
thereto.  Said  association  answered,  ad- 
mitting that  it  had  a  claim  upon  a  por- 
tion of  the  property  described  In  the  bill, 
to-wlt :  Lots  ]  and  2  In  block  2  in  Ulrich's 
addition  to  SprlngfielO ;  also  lot  1  in  block 
2,  lot  1  in  block  3,  lot  1  and  the  north  10 
feet  on  lot  2  In  block  4, — all  In  Roll's  sec- 
ond addition  to  Springfield:  that  on  the 
3d  day  of  May,  1886,  said  Frank  P.  Roll, 
having  the  legal  title  of  record  to  said 
lots,  his  wife  joining  with  him,  executed, 
and  on  the  6tb  day  of  June,  1886,  deliv- 
ered, to  said  association  a  mortgage  on 
said  lots  to  secure  his  promissory  note  for 
f 2.200,  dated  May  8, 188H,  said  mortgage 
being  recorded  June  9,  1886;  that  on  the 
16tb  day  of  May,  1889,  said  Frank  P.  Roll 
being  in  default  in  the  payment  of  said 
mortgage  and  note,  a  decree  of  foreclos- 
ure was  entered  in  the  circuit  court  of 
Sangamon  county,  and  that  in  pursuance 
of  said  decree  said  lots  were  sold  to  said 
association  for  31.900,  and  that  the  mas- 
ter executed  and  delivered  to  said  associa- 
tion a  certificate  of  purchase  therefor, 
which  is  still  held  by  said  association, 
said  lots  not  being  redeemed  from  said 
sale.  Said  answer  denies  the  execution  by 
Frank  P.  Roll  to  the  complainant  of  any 
deed  conveying  said  real  estate  to  him, 
or  that  said  association  had  any  notice 
of  any  claim  by  the  complainant  to  said 
property  at  the  time  of  tlie  delivery  to  it 
of  said  mortgage.  Said  answer  sets  up 
laches  on  the  part  of  the  complainant  in 
not  sooner  asserting  his  claim  to  said 
property.  It  further  alleges  that  the  com- 
plainant, being  the  owner  of  said  real  es- 
tate on  the  4th  day  of  April.  1869,  and 
being  financially  l^ivolved,  ccmveyed  said 
property  to  one  Uiggin  without  any  valu- 
able consideration,  for  the  purpose  of  hin- 
dering and  delaying  his  creditors,  and 
that,  in  pursuance  of  socb  fraudulent  de- 
sign, the  complainant,  on  October  1, 1872, 
procured  a  deed  of  said  property  from 
Riggln  to  the  complainant's  wife,  Har- 
riet V.  Roll:  and  that  said  Harriet  V.  Roll, 
and  the  complainant,  as  her  husband,  in 
furtherance  of  said  fraudulent  scheme,  to 
protect  said  property  from  his  creditors, 
executed  and  delivered  to  Frank  P.  Roll 
the  deed  of  January  29, 1879,  mentioned  in 
the  bill.  The  cause  was  heard  on  plead- 
ings and  proofs,  and  the  court  by  Its  de- 
cree found  that  on  the  21st  day  ofAugust, 
1880.  Frank  P.  Roll  was  the  owner  in  fee 
of  the  lands  and  premises  described  in  the 
bin,  and  that  on  that  day  he  conveyed  to 
the  complainant,  by  his  certain  deed,  the 
several  lots  described  in  the  answer  of  the 
Springfield  Homestead  Association,  but 
that  said  deed  was  never  recorded  ;  that 
Frank  P.  Roll  and  wife,  on  the  3d  day  of 
May,  1886,  mortgaged  all  of  said  lots  to 
said  association  to  secure  a  sum  of  money 
due  said  association,  and  the  said  raort- 
ga?e  was  recorded ;  that  said  association 
had  no  notice  of  the  rights  or  claims  of 
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tbe  complainant  to  lots  1  and  2,  block  2, 
In  Dlricb'B  addition  to  Springfield,  at  tbe 
time  it  tool!  said  mortgage,  and  that  for 
want  of  Bucb  notice  said  mortgage  1b  a 
valid  and  first  lien  thereon,  but  that  the 
complainant  has  a  right  to  redeem  said 
lotB  from  said  mortgage;  that  as  to  tbe 
remaining  lots  covered  by  said  mortgage. 
Bald  John  E.  Roll,  before  and  at  the  time 
of  the  execution  and  delivery  of  said  mort- 
gage by  Frank  P.  Roll  to  Bald  association, 
-was  in  open  and  notoriouH  possession 
thereof,  and  that  sncb  possesBlon  was  no- 
tice to  said  aBsoclation  of  the  complain- 
ant's rights,  and  that,  so  far  as  t;)ose  lots 
are  concerned,  said  mortgage  is,  as  to 
htm,  void,  and  a  cloud  upon  bis  title, 
which  ought  to  be  removed,  and  tbe  same 
was  ordered  to  be  canceled,  set  aside, 
and  made  void  as  against  tbe  rights  of 
the  complainant  as  to  said  last  above 
mentioned  lots.  From  that  decree  said 
association  has  appealed  to  this  court, 
and  assigned  errors. 

It  is  contended  that  the  conveyances  by 
which  the  title  to  the  property  in  question 
became  vested  in  the  complainant's  son 
were  made  with  intent  to  hinder,  delay, 
and  defraud  the  complainant's  creditors, 
and  that  the  complainant,  therefore,  1b 
entitled  to  no  relief  as  against  bis  fraudu- 
lent grantee,  or  as  against  the  SprlngQeld 
HomeKtead  Association,  which  claims  said 
property  as  mortgagee  of  said  grautee. 
There  is  evidence  tending  to  sustain  the 
charges  of  fraud  made  by  tbe  answers, 
and,  if  the  bill  bad  been  brought  to  com- 
pel an  execution  by  the  allegpd  fraudulent 
grantee  of  the  secret  trust  alleged  to  have 
been  reposed  in  him  by  eald  conveyances, 
the  contention  beremade  would  have  been 
entitled  tp  grave  consideration.  Where  a 
conveyance  of  property  is  made  in  fraud 
of  tbe  creditors  of  the  grantor,  such  con- 
veyance Is  binding  as  between  the  parties 
to  It,  and  neither  courts  of  law  nor  equity 
will  aid  the  fraudulent  grantor  in  recov- 
ering back  the  property  conveyed,  or  in 
enforcing  tbe  trust  upon  which  the  con- 
veyance was  made.  Tbe  courts  will  leave 
the  iiarties  to  the  fraudulent  transaction 
precisely  where  they  have  placed  them- 
selves by  their  own  fraudulent  acts,  and 
will  give  aid  or  assistance  to  neither. 
But  that  1b  not  tbis  case.  Here,  as  the 
complainant  contends,  bis  grantee,  wheth- 
er fraudulent  or  otherwise,  has  actually 
and  voluntarily  made  a  reconveyance  to 
him  of  said  property,  and  the  scope  of  the 
bill  Is  to  have  tbe  rights  to  which  the  com- 
plainant has  become  entitled  by  means  of 
such  reconveyance  ascertained  and  de- 
clared. While  a  fraudulent  grantee  is  un- 
der no  legal  obligation  to  reconvey,  lie  is 
under  a  moral  obligation  to  do  so,  and 
where,  in  fulfillment  of  bis  moral  obliga- 
tion, he  actually  makes  a  reconveyance, 
such  act  will  he  valid  and  binding  on  him, 
and  if  the  rights  of  no  innocent  third  par- 
ties have  intervened,  tbe  fraudulent  gran- 
tor will  become  reinvested,  both  at  law 
and  in  equity,  with  tbe  title  previously 
conveyed  to  bis  grantee.  Sucb  recon- 
veyance is  not  within  tbe  condemnation 
of  the  statute  of  frauds,  but  vests  in  him 
to  whom  it  is  made  a  title,  which  thecourts 
will  recognize  and    protect   precisely  as 


tbey  would  a  title  derived  from  any  other 
source. 

Tbe  bill  alleges  that  about  August  1, 
1880,  the  complainant's  son,  to  whom  said 
property  bad  been  conveyed,  at  the  com- 
plainant's request  made,  executed,  ac- 
knowledged, and  delivered  to  tbe  com- 
plainant a  deed  of  Bald  property;  tbataaid 
deed  had  not  been  recorded,  and  that  it 
bad  been  lost  by  or  stolen  from  the  com- 
plainant ;  and  the  prayer  of  the  bill  Is  that 
a  decree  be  entered  establishing  tbe  com- 
plainant's legal  title  to  said  property. 
The  answers  of  both  defendants  deny  that 
such  deed  was  executed  »b  alleged,  or  that 
any  sucb  deed  ever  existed,  and  the  real 
controversy  In  the  case  arises  upon  the  is- 
sue of  fact  thus  presented.  By  the  decree 
of  tbe  court  below  that  issue  was  deter- 
mined In  favor  of  tha  complainant,  and 
tbe  question  now  is  whether  that  decree  is 
sustained  by  the  evidence.  The  evidence 
as  to  whether  said  deed  was  executed  as 
alleged  is  conflicting,  and  Is  not,  perhaps, 
in  all  respects  as  clear  and  satisfactory  as 
could  be  desired ;  but,  after  giving  it  care- 
ful connideratloii,  we  are  not  prepared  tu 
say  that  it  la  not  sufflcleutto  warrant  the 
finding  of  the  court  below.  John  E.  Roll, 
the  complainant,  testifies  positively  that 
about  the28tb  or  30th  of  July,  1880, Frank 
P.  Roll,  his  son,  executed  and  delivered  to 
him  a  deed  of  said  property;  that  the 
signature  to  tha  deed  was  In  Ms  sou's 
handwriting;  that  according  to  his  best 
recollection  the  deed  was  acknowledged 
before  Charles  Arnold,  a  notary  public^ 
but  as  to  that  he  Is  not  positive;  that  bis 
son  handed  him  said  deed  after  it  was  ex- 
ecuted, and  that  he  placed  it  in  a  bureau 
drawer  in  bis  room  in  tbe  house  where  be 
lived,  and  that  he  saw  it  many  times  after- 
wards in  that  place  of  deposit;  that  he 
first  missed  It  about  July  or  August,  1883; 
that  his  son,  who  was  married  shortly 
after  tbe  execution  of  said  deed,  and  also 
bis  wife,  lived  in  tbe  same  house  with  tbe 
complainant  for  seveiral  years,  and  had 
complete  access  to  said  room  and  bureau 
drawer;  and  that  after  said  deed  was 
found  to  be  missing,  the  complainant 
charged  them  with  having  taken  it  away, 
bat  they  denied,  or  at  least  refused  to  ad- 
mit, having  done  so.  Charles  Arnold  tes- 
tifies that  be  was  a  notary  public  in  1880. 
and  that  be  remembers  Frank  P.  Roll's 
coming  to  his  office  that  year  to  get  an 
acknowledgment  taken,  and  that,  while 
he  does  not  remember  whether  be  actually 
took  said  acknowledgment,  te  thinks  be 
did.  He  admits,  however,  that  he  did  not 
examine  the  deed,  nor  Bee  itu  contents, 
nor  what  land  it  related  to,  an(^  his  recol- 
lection of  the  transaction  seems  to  be 
quite  indistinct.  William  E.  Shutt  testi- 
fies that  about  1SS4  or  1885  be  purchased, 
as  the  result  of  a  somewhat  protracted 
negotiation  with  John  E.  Roll,  a  small 
lot,  which  formed  «  part  of  the  property 
claimed  to  have  been  conveyed  by  Frank 
P.  Roll  to  John  E.  Roll  by  tbe  deed  the 
existence  of  which  1b  now  In  controversy, 
the  price  agreed  upon  being  $350;  tbat 
after  agreeing  upon  the  terms  of  tbe  pur- 
chase he  examined  tbe  title  of  said  lot  as 
tbe  same  appeared  of  record,  and  found  it 
to  t>e  in  Frank  P.  Roll ;  that  he  then  (vent 
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to  Frank  P.  Roll  and  told  him  that  tbe  title 
of  a  piece  of  property  which  lie  had  bought 
of  his  father  was  in  him.  and  that,  ae  soon 
as  said  title  waa  made  good,  the  purchase 
money  was  ready;  that  Frank  P.  Roll 
then  told  tbe  witness  that  he  had  nothing 
to  do  with  eald  lot;  that  the  property  be- 
longed  to  his  father;  that  he  had  made 
to  his  father  a  deed  for  it,  which  his  father 
said 'was  not  on  record;  that  thereupon, 
at  the  suggestion  of  the  witness,  John  B. 
Roll  and  Frank  P.  Roll  and  wife  Joined  in 
tbe  cuuveyance  of  said  lot  to  witness,  and 
that  tbe  witness  paid  for  it  with  his  check, 
payable  to  tbe  order  of  John  E.  Roll.  Tbe 
testimony  of  these  witnesses  is  met  by 
Frank  P.  Roll  with  a  simple  denial.  He 
swears  that  he  never  made  a  deed  of  tbe 
property  in  question  to  his  lather,  or  to 
anyone  else;  that  Charles  Arnold  never 
took  an  acknowledgment  of  a  deed  from 
him  to  bis  father;  that  be  sold  said  lot  to 
Sbatt,  although  he  admits  that  tbe  bar- 
gain was  made  with  iShutt  by  his  father; 
that  be  received  the  consideration,  al- 
thongh  he  admits  that  it  was  paid  by  a 
check,  and  that  he  cannot  i-emember  who 
drew  the  money  from  the  bank,  or  where 
it  went  to;  and  as  to  the  admissions  to 
Sbntt  in  relation  to  an  nnrecorde<l  deed 
to  bis  father,  testified  to  by  that  witness, 
be  merely  says  that  be  does  not  remember 
them.  The  testimony  of  Frank  P.  Roll 
stands  uncorroborated,  and  besides,  the 
judge  of  the  court  below  saw  the  witness- 
es, and  had  an  opportunity  of  hearing 
them  testify,  and  therefore  had  a  better 
opportunity  for  judging  of  their  relative 
credibility  tban  wn  can  have.  In  view  of 
all  tbe  facts,  we  are  of  tbeopinion  that  tbe 
said  court  was  Justified  in  holding  that  the 
clear  preponderance  of  the  evidence  was  in 
favor  of  the  complainant,  and  decreeing 
accordingly.  The  evidence  clearly  shows 
that  at  and  before  the  execution  of  tbe 
mortgage  to  tbe  Springfield  Homestead 
Association,  the  complainant  was  in  visi- 
ble and  notorious  possession  of  that  part 
of  the  property  in  question  In  respect  to 
which  tbe  decree  is  in  favor  of  the  com- 
plainant. Such  possession  charged  said 
association  with  notice  of  the  complain- 
ant's title,  and  the  court  therefore  proper- 
ly held  that,  as  to  that  property,  tbe 
mortgage  was  void  as  against  tbe  com- 
plainant. Tbe  decree,  being  supported  by 
the  evidence,  will  be  afiirmed. 


(136  111.  604) 

Commissioners  of  Hiohwatb  v.  Quinn.i 
(Supreme  Court  of  lllimiois.    Haroh  80,  1891.) 

VAOATIlie  EClGBWATS — Appbai,  TBOH  COHHISaiON- 
BB'3  DbOISIOIT. 

(Tnder  Rev.  St.  111.  c.  121,  %  99,  which  pro- 
vides tbat  sn^  person  interested  In  the  decision 
of  the  commissioners  of  highways,  In  regard  to 
vacating  any  road,  may  appeal  from  snch  decis- 
ion, the  right  of  appeal  is  limited  to  owners  of 
land  adjoining  that  part  of  tbe  road  to  be  va- 
cated. Following  Taylor  v.  Commissioners,  88 
111.  5*36,  and  overraling  Wbitmer  y.  Commission- 
ers, 06  lU.  392. 

Error  to  appellate  court.  Third  district. 
"   Thoa.  F.  Tipton,  for  plaintiff  in  error. 

'Reported  by  Louis  Boisot,  Jr.,  Bsq.,  of  the 
Chicago  bar. 


SteYenaoB  A  Ewing,  for  defendants  in  er- 
ror. 

Craig,  J.  On  tbe  4th'  day  of  January, 
1890,  a  petition  was  presentedto  tbe  com- 
missioners of  highways  of  the  town  of 
Bloomington,  to  vacate  a  portion  of  a 
road  known  as  tbe  "  Old  Springfield  Road, " 
a  road  leading  from  Bloomington  to 
Springfield.  Tbe  commissioners  granted 
the  prayer  of  the  petition.  From  this  or- 
der James  L.  Qninn  took  an  appeal  to 
three  supervisors  of  the  couuty,  and  on  tbe 
hearing  the  supervisors  reversed  tbe  decis- 
ion of  the  commissioners.  The  commis- 
sioners brought  the  record  of  the  proceed- 
ings of  the  supervisorii  into  the  circuit 
court  by  writ  of  cert/orar/,  the  court  re- 
fused to  quash  the  proceedings,  and  that 
judgment  was  affirmed  in  the  appellate 
court,  and  tbe  commissioners  have  sued 
out  this  writ  of  error  to  reverse  the  judg- 
ment of  the  appellate  court. 

But  one  question  is  presented  by  tbe  rec- 
ord, and  that  is  whether  Qninn  had  such 
an  interest  in  the  decision  of  the  commis- 
sioners of  highways  as  entitled  him  to  ap- 
peal from  the  action  of  the  commissioners 
to  three  supervisors.  Section  99,  c.  121, 
Rev.  St.  1874,  which  confers  the  right  of  ap- 
peal, Is  as  follows:  "Any  person  or  per- 
sons interested  in  tbe  decision  of  the  com- 
missioners of  highways,  in  determining  to 
or  in  refusing  to  lay  out,  alter,  widen,  or 
vacate  any  road,  *  *  *  may  appeal 
from  such  decision  to  three  snpervisorB  of 
the  county."  In  tbe  petition  in  which 
Quinn  prayed  for  an  appeal  he  states  how 
he  is  Interested,  us  follows:  "The  under- 
signed, being  an  owner  of  land  abutting 
on  said  Springfield  road  at  a  point  near  to 
and  south  uf  said  place  of  proposed 
change,  and  being  a  person  interested  in 
the  declslcm  ol  said  commissioners,  asks, " 
etc.  This  is  tbe  only  part  of  tbe  recqrd 
showing,  or  tending  to  show,  in  what 
manner  Quinn  was  Interested,  and  from 
the  statement  It  la  apparent  that  he  owns 
no  land  adjoining  tbe  road  laid  out  or 
vacated.  The  statement  shows  that  he 
owns  land  abutting  on  the  Springfield  road 
near  to  and  south  of  tbe  proposed  change, 
but  this  is  very  indefinite.  Tbe  Spring- 
field road  runs  from  Springfield  to  Bloom- 
ington, and  whether  his  land  on  tbe  Spring- 
field road  Is  one,  two,  or  three  mUes  from 
the  proposed  change  does  not  appear.  If 
the  lands  owned  by  him  were  three  miles 
a  way  from  that  part  of  the  road  changed, 
he  might  be  regarded  near  to  tbe  proposed 
change,  but  would  be  be  a  person  interest- 
ed, within  the  meaning  of  the  statute?  It 
is  true  that  a  person  residing  several  miles 
from  the  proposed  change  In  a  highway 
may  have  an  interest ;  so,  too,  a  person 
residing  at  a  remote  distance  from  the 
proposed  change  may  be  interested.  In- 
deed, all  good  citizens  of  the  state  may  be, 
and  doubtless  are,  interested  In  the  public 
blghways  of  the  state,  but  such  persons 
have  not  such  an  Interest  as  was  contem- 
plated by  tbe  legislature  in  allowing  ap- 
peals to  interested  persons.  In  Taylor  v. 
Commissioners,  88  111.  526,  the  constractlon 
of  this  statute  was  before  ns,and  we  there 
held  that  no  person  has  tbe  right  of  appeal 
from  the  decision  of  the  comhiissioners  of 
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blghways  in  laying  out  a  new  road  or  va- 
cating en  old  one,  unlesii  be  is  the  owner 
ol  laud  adjoining  tlie  road  to  be  laid  ont 
or  Tacated.  In  Wbitmer  v.  Commission- 
ere,  96  111.  292,  tbe  constrnction  placed  up- 
on the  statute  was  somewhat  modified, 
and  it  was  there  held,  by  a  divided  court, 
that  a  person  who  owned  land  within  a 
short  dlstanceof  the  biehway  proposed  to 
be  changed,  and  who  bad  built  his  house 
with  reference  to  the  highway,  miiiht  be 
regarded  as  a  person  interested  and  en- 
titled to  appeal,  although  the  road  vacat- 
ed did  not  touch  his  lands.  No  definite 
rule  was,  however,  formulated  nnder  which 
it  might  be  determined  when  a  person  wag 
BO  Interested  as  to  allow  him  to  appeal. 
Upon  mure  mature  reflection,  we  have  con- 
cluded that  the  construction  placed  on  the 
statute  In  the  Taylor  Case  is  the  correct 
one, and  the  one,  too,  which  will  carry  out 
tbe  intent  o<  the  legislature  In  tbe  enact- 
ment of  tbe  statute.  When  the  right  of 
appeal  is  limited  to  an  owner  of  la.nd  ad- 
joining the  road  to  be  laid  out  or  racnted, 
tbe  meaning  of  the  statute  is  definite,  and 
easily  understood.  If,  on  the  other  band, 
it  should  be  held  that  tbe  person  Interest- 
ed Is  not  confined  to  the  owner  of  laud  ad- 
joining the  highway,  then  there  would  be 
no  limit  to  tbe  persons  who  may  be  In- 
terested and  clothed  with  tbe  right  of  ap- 
peal. It  is  important  to  adoi)t  some  con- 
struction of  the  statute  under  which  it 
may  readily  be  determined  in  every  case 
who  are  Interested  persons,  within  the 
meaning  of  the  statute,  and  entitled  to  ap- 
peal. If,  however,  the  decision  In  the 
Whltmer  Case  is  to  control,  there  never 
could  bo  any  certainty  in  regard  to  the 
person  or  persons  entitled  to  exercise  the 
right  of  appeal  in  such  cases.  Here  Qninn 
had  thcsame  interest  in  tbe  decision  of  the 
commissioners  as  other  citizens  residing 
alpug  the  line  of  the  road.  The  injury 
which  he  would  receive  by  tbe  change  in 
the  road  was  oneciimmou  to  tbe  public, 
and  we  think  it  manifest  that  th»  legisla- 
ture never  intended  to  confer  upon  such 
persons  the  right  of  appeal.  When  a  per- 
son owns  land  bordering  upon  the  high- 
way proposed  to  be  changed,  he  has  a  spe- 
cial interest,  one  not  shared  by  the  public 
at  large,  and  the  legislature,  no  doubt,  in- 
tended by  the  statute  to  give  such  persons 
the  right  of  appeal.  The  judgment  of  the 
appellate  and  circuit  court  will  be  re- 
versed, and  the  cause  will  be  remanded  to 
the  circuit  court,  with  directions  to  enter 
a  Judgment  quasliing  the  proceedings  ol 
the  three  supervisors. 


(136  III.  027) 

HaKTINO  ▼.  JOGKGRS  ct  alA 

(Supreme  Court  of  Illinois.    March  80, 1891.) 

Fraudulent  Convbtancbs — Evidencb. 

An  aged  man  paid  defendant  (3,000  in  con- 
sideration that  detendant  would  support  him  for 
life,  and  also  build  a  room  for  him  in  defend- 
ant's house.  At  the  time  he  was  indebted  in  the 
sum  of  $1,000,  and  ovrned  (400  In  personal  prop- 
erty, and  (1,900  in  notes.  The  makers  of  tlie 
notes  afterwards  failed,  and  the  old  man's  estate, 

'Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  tbe 
Chicago  bar. 


after  Ilia  death,  was  insolvent  Held,  that  the 
transaction  between  him  and  defendant  was  not 
fraudulent  as  to  his  creditors,  there  being  no  evi- 
dence that,  when  it  ooourred,  the  makers  of  said 
notes  were  insolvent. 

Appeal  from  appellate  court,  third  dis- 
trict. 

Joseph  S.  Carr,  (or  appellant.  Wise  dk 
Davla,  for  appellees. 

Shops,  J.  This  Is  a  bill  in  equity  by  ap- 
pellant to  set  aside  as  fraudulent  a  con- 
tract between  Jacob  Heuster,  Sr.,  and 
appellee  Jockers,  by  which  Jockers  re- 
ceived from  Heuster.  Sr.,  92,(KX).  and  in 
consideration  thereof  agreed,  in  building 
hl8  house,  to  so  enlarge  It  as  to  furnish  a 
separate  room  for  Heuster,  and  to  support 
and  maintain  him  dnring  his  life.  It  ap- 
pears that  Heuster  was.  In  September, 
18K4,  about  81  years  old,  a  widower  and 
without  a  home.  He  was  possessed  of 
f  2,U00  in  money,  personal  property  to  the 
value  of  $400,  a  note  of  $100,  and  three 
other  promissory  notes,  of  $600  each,  exe- 
cuted by  Ueorge  Egelhoff  and  his  sons, 
under  the  firm  name  of  Egelhoff  Bros.  In 
September,  .1884,  Jockers  applied  to  Heus- 
ter for  the  loan  of  $2,000.  Heuster  asked 
his  purpose  in  borrowing  tne  money,  and, 
upon  being  told  by  Jockers  that  he  desired 
to  use  it  in  building  a  house  on  his  farm, 
proposed  to  Jockers  that  if  he  would 
build  the  bouse  larger,  so  that  he  (Heus- 
ter) could  have  a  room  in  it  of  his  own, 
and  Jockers  would  board  him,  do  hia 
washing,  etc.,  and  take  care  of  bim  while 
he  lived,  he  would  pay  bim  the  $2,000, 
which  Jockers  desired  to  borrow.  TO' 
this  Jockers  consented,  and  the  parties 
entered  into  an  agreement  to  this  clTect. 
it  also  appears  that  Jockers  changed  hia 
plan  of  his  proposed  bulldiag,  at  largely 
increased  expense,  and  provided  the  room 
for  Heuster  as  stipulated.  A  note  was 
taken  for  the  $2,000,  signed  by  Jockers, 
and  payable  to  Heuster,  which,  upqn  the 
house  being  completed,  and  Heuster  tak- 
ing possession  of  his  room  therein,  Decem- 
ber, 1884,  was  surrendered  to  Jockers  by 
Heuster,  and  destroyed.  Heuster  died  la 
April,  18S5.  The  making  of  this  agreement, 
the  payment  by  Heuster  to  Jockers  there- 
under, and  that  Jockers  in  good  faith  kept 
and  performed  the  agreement  on  his  part, 
are  not  qnestlooed.  It  also  appears  that 
on  June  17,  1875,  said  Heuster,  Sr..  made 
and  delivered  to  Jacob  Heuster,  Jr.,  a 
promissory  note  for  $440,  payable  in  one 
year  after  date,  bearing  10  per  cent,  inter- 
est; which,  before  Its  maturity,  was  sold 
and  delivered  to  appellant.  This  note, 
at  tbe  time  of  the  transaction  before  spok- 
en of.  had  been  past  due  for  eight  or  nine 
years,  and  there  is  no  evidence  of  any  at- 
tempt on  the  part  of  tbe  appellant  or  oth- 
ers to  enforce  its  payment.  After  the  death 
of  Heuster,  Sr.,  the  note  was  presented 
against  his  estate,  and  was  alio  wed  March 
11, 18S6,  being,  principal  and  interest  at 
that  date,  $1,133.  The  estatebeing  insolv- 
ent, this  bill  was  filed  to  charge  Jockers 
with  tbe  money  received  froifi  Heuster.  or 
sufficient  of  it  to  pay  this  claim.  It  is  ap- 
parent that  at  the  time  of  the  transaction 
with  Jockers,  by  which  $2,000  of  Heuster's 
effects  went  into  Jockers'  bands  for  Hens- 
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ter'8  fatQre  support,  appellant  was  the 
creUltorof  Heasterto  the  amount  of  aboat 
f  1,000. 

The  evidence  leaves  no  doubt  that,  as 
between  the  parties,  the  transfer  of  this 
money  to  Jockere  was  upon  a  good  and 
sufficient  consideration,  which  was  subse- 
quently fully  performed  by  Jockers.  The 
general  rule  of  law,  however.  Is  well  set- 
tled that  a  voluntary  conveyance  or  trans- 
fer of  property  by  a  debtor,  as  a^^-ainst 
ezistlnK  creditors.  Is  fraudulent  and  void. 
A  debtor  may  not  by  gift,  or  other  volun- 
tary transfer  of  his  property  to  others,  or 
by  transfer  and  conveyance  of  it,  for  his 
own  use,  as  for  his  future  support,  hinder 
or  delay  his  creditors  In  the  collection  of 
their  Just  demands.  An  agreement  for 
future  support  Is  a  valuable  consirlera- 
tion,  but,  being  in  effect  a  transfer  of 
property  to  the  use  of  the  grantor,  It  will 
be  Insufllcient  to  uphold  the  conveyance, 
when  to  do  so  will  operate  to  the  preju- 
dice of  existing  creditors.  It  is  wholly  im- 
material that  no  actual  fraud  is  shown  to 
have  been  intended,  for  the  result  would 
be  the  same;  that  is,  to  give  the  debtor 
the  beneflclal  enjoyment  of  that  which 
rightfully  belongs  to  the  creditor,  and  the 
transaction  is  therefore  wanting  in  the 
good  faith  necessary  to  the  validity  of  the 
contract.  If  the  act  done  will  necessarily 
bare  the  effect  of  hindering  and  delaying 
creditors,  the  law  presumes  that  it  was 
done  with  that  fraudulent  purpose  and 
intent.  Moore  v.  Wood,  100  III.  451;  Em- 
erson V.  Bemis,  69  III.  537;  Luklns  v.  Atrd, 
OWall.  78;  Bump,  Fraud.  Conv.  246-282. 
The  fact  that  appellee  may  have  paid  a 
portion  of  the  consideration  for  the  sur- 
render of  bis  note  by  Heuster,  In  placing 
himself  in  a  worse  position  b,v  the  expen- 
diture of  a  $1,000  more  money,  in  building 
a  larger  house  for  the  accommodation  of 
Heuster.  than  he  would  otherwise  have 
done,  can  be  of  no  avail;  for,  "when  it  is 
shown  that  the  present  consideration  is 
inadequate  to  satisfy  his  debts,  whatever 
may  be  the  amount  secured  to  the  debtor, 
the  law.  Instead  of  entering  upon  the  task 
of  determining  what  part  of  the  consid- 
eration is  money  or  other  property,  and 
what  part  is  to  be  paid  as  future  support 
of  the  grantor,  and  holding  the  grantee 
responsible  to  the  creditors  for  the  latter 
sum.  treats  the  conveyance  as  a  nullity, 
as  between  the  grantee  and  the  creditors, 
and  holds  the  property  liable  for  their 
claims."  Bump,  Fraud.  Conv.  246;  Siden- 
sparker  v.  Sldensparker,  52  Me.  481,  and 
cases  supra.  The  law,  however,  admits  of 
qualifications,  as  against  existing  credi- 
tors, when,  as  said  by  Mr.  Justice  Story, 
"the  circumstances  of  the  indebtment  and 
the  conveyance  repel  any  possible  imputa- 
tion of  fraud. "  1  Story,  Ey..Tur.  §355.  And 
It  has  been  repeatedly  held,  and  is  well  set- 
tled, that  the  mere  fact  of  indebtedness 
will  not  amount  to  a  prohibition  of  the 
debtor's  power  to  make  a  gift,  or  to  pro- 
vide fur  his  future  support,  or  the  support 
of  others.  If  the  debtor  retaini*  property 
amply  sufficient  for  the  payment  of  all  his 
debts,  he  has  a  right  to  contract  for  his 
support  for  a  longer  or  shorter  period,  as 
be  may  think  best.  Hapgood  v.  Fisher.  34 
Me.   407;  Wooten    ▼.  Clark,  23  Miss.  73; 


Parker  T.  Nichols,?  Pick.  Ill ;  Bump,  Fraud. 
Conv.  247;  Annls  v.  Bonar,  86  111.  129. 

It  not  infrequently  happens  that  one- 
slightly  Indebted  is  called  upon  to  dis- 
charge the  Imperfect  obligations,  owing 
from  parent  to  child,  to  make  reasonable 
advancements  to  his  children.  And  so,  al- 
so, one  engaged  in  active  business  may  re- 
gard it  as  a  duty,  nnd  Justly  so,  to  bis 
wife  and  children,  or  others  dependent  on 
him  for  support,  to  set  apart  by  convey- 
ance for  their  use,  or  otherwise,  a  reason- 
able portion  of  his  estate,  and  thereby 
keep  them  secure  from  the  evil  effects  of 
the  reverses  of  fortune.  Where  this  is  done 
without  endangering  or  interfering  with 
his  solvency,  or  does  not  tend  directly  to- 
hinder  or  delay  existing  creditors  in  the 
collection  of  their  claims,  the  gift  will  or- 
dinarily be  upheld;  as  if  one  making  such 
advancement  or  provision  should  retain 
in  his  possession  ample  property  free  from 
incumbrances,  and  accessible  to  his  credit- 
ors, sufficient  to  satisfy  and  liquidate  all 
just  demands  against  him.  So, If  one, find- 
ing himself  aged  and  possibly  decrepit, 
seeks  by  contract  for  his  future  support, 
to  secure  the  necessaries  and  comforts 
which  his  decllutug  years  and  strength  de- 
mands, be  may  lawfully  use  his  property 
for  such  purposes,  and  his  transfer  for- 
that  purpose  will  be  upheld,  unless  the 
natural  consequence  of  the  act  is  to  hind- 
er, delay,  or  defraud  his  creditors.  If  up- 
on making  the  provision  he  retains  suffi- 
cient property  within  his  control  to  satis- 
fy all  ]uHt  obligations  no  one  is  injured, 
and  his  creditors  may,  as  before  the  trans- 
fer, satisfy  their  claim  by  enforcing  the 
same  against  his  property.  In  all  such 
cases  the  voluntary  conveyance,  or  pro- 
vision for  future  support,  roust  l>e  such  as 
a  prudent  and  just  man  would  make.bav- 
ing  due  regard  to  his  financial  conditions 
and  circumstances,  and  retaining  ample 
property  to  meet,  without  hazard,  every 
just  obligation.  When  this  is  done,  there 
is  no  intent  to  Injure  or  delay  creditors, 
and  no  presumption  of  fraud  can  arise. 
It  is  not  necessary  that  actual  insolrency 
shonid  be  proved.  It  will  be' sufficient  to- 
avoid  the  conveyance  or  transfer,  if  there 
be  not  ample  property  retained,  or  if  the 
withdrawal  of  the  amount  used  by  the 
debtor  in  making  such  provision  for  his 
future  support  will  materially  lessen  his 
ability  to  pay  his  debts. 

As  before  said,  Heuster  retained  in  his 
possession  and  control, substantially,  f400 
worth  of  personal  property  and  the 
Egelhoff  notes.  The  case  was  made  to 
turn,  in  the  appellate  court,  and  as  we 
apprehend  in  the  circuit  court,  upon  the 
solvenc.y  or  Insolvency  of  the  makers  of 
the  Egelhoff  notes  at  the  time  of  the  trans- 
action with  Jockers.  It  is  not  shown  or 
pretended  that  Heuster  was  in  debt  to 
any  person  other  than  the  appellant,  or 
that  there  were' other  claims  or  llenp 
against  him.  The  EgelhoB  notes  wen 
given  for  money  loaned,  and  were  renewe<l 
some  months  after  the  transaction  with 
Jockers,  without  additional  securlt.v.  It 
would  seem  clear  that  Heuster,  at  least, 
regarded  the  Egeihoffs  as  solvent.  It 
must  be  apparent  that  if,  at  the  time  of 
the  transfer  to  Jockers,  Heuster  held  the- 
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obligation  ot  solvent  peraonB  to  the 
amount  here  named,  he  di<l  retain  ample 
means  within  hla  own  control  entirely  ac- 
eesBtble  to  the  creditora  to  meet  and  dis- 
charge his  indebtedness.  The  circuit  and 
appellate  conrts,  upon  consideration  of 
the  evidence,  have  found  that  the  Egel- 
bofls  were  solvent,  and  that  no  presump- 
Uon  of  fraud,  or  intent  to  hinder  or  delay 
the  creditors,  can  be  Inferred  from  the 
transfer  by  Heaster  to  Jockers.  We  have 
carefully  considered  the  evidence,  and, 
while  the  burden  Is  upon  the  appellee  to 
overcome  the  presumption  arising  from 
the  conveyance  or  transfer  of  property  to 
him,  for  the  use  and  benefit  of  Heuster, 
by  showing  circumstances  which  rebut 
the  presumption  of  fraud,  we  are  not  pre- 
pared to  say  that  the  lower  courts  have 
erred  In  their  flndlng.  It  seems  that  the 
trial  Judge  heard  the  testimony  of  the  wit- 
nesses, and  was  therefore  better  able  to 
determine  than  we  are  as  to  whom  credit 
should  be  given.  It  is  true  that  daring 
the  following  year  the  Egetholfs  became 
Insolvent,  and  the  debt  to  Ueuster  was 
wholly  lost.  The  sabsequent  result  is 
competent  to  be  considered,  but  only  as 
tending  to  illustrate  the  condition  of  af- 
fairs at  the  time  of  the  transaction  com- 
plained ot,  and,  npon  consideration  of  all 
the  facts  proved,  we  are  not  prepared  to 
say  that  the  circuit  court  was  not  Justi- 
fied in  holding  that  Heuster,  in  maliingthe 
transfer  in  bis  then  condition  and  clrcnm- 
stances,  retained  ample  property  tor  the 
payment  of  his  debts,  so  that  the  pre- 
sumption of  fraud  arising  from  the  trans- 
fer ot  his  property  for  his  own  use  and  fut- 
ure means  of  support  was  overcome  and 
rebutted.  While  the  evidence  is  not  as 
sa tlsfactory  as  we  might  wish.  It  estab- 
lishes clearly  that  Heuster  might  well 
rely  on  the  Kgelhotf  Indebtedness,  as  be- 
ing ample  and  sufficient  to  satisfy  and  dis- 
charge all  existing  claims  against  him; 
and  while  it  is  ordinarily  true  that  the 
question  of  whether  sutticient  has  been  re- 
tained roa.r  be  determined  by  the  result, 
where  there  is  diligent  pursuit  of  legal 
remedies,  following  shortly  after  the 
transfer,  which  is  alleged  to  be  fraudu- 
lent. It  only  becomes  competent  to  show 
such  result,  as  tending,  as  before  said,  .to 
determine  the  state  and  condition  ot  the 
aebtor's  estate  at  the  time  of  the  alleged 
fraudulent  transfer  of  his  property.  And 
where,  as  here,  the  creditor  makes  no  ef- 
fort to  collect  his  debt,  and  it  is  shown  by 
the  preponderance  ot  the  evidence  that  the 
Egclhoffs  became  Insolvent  after  the  trans- 
fer to  Jockers,  such  subsequent  insolvency 
cannot  be  considered  as  affecting  the  fair- 
ness of  the  tranfser  sought  to  be  set  aside. 
If  Heuster,  being  indebted  to  the  amount 
of  f  1,000,  bad  transferred  to  Jockers  the 
Egelbott  notes,  and  had  placed  the  $2,000 
in  money  openly  to  his  own  credit  in  some 
solvent  bank,  where  it 'could  be  readily 
reached  by  his  creditors,  conld  any  legiti- 
mate inference  arise  that  by  the  transfer 
to  Jockers,  tor  his  future  support,  Heus- 
ter intended  to  hinder  or  delay  the  collec- 
tion ot  his  debts?  Manifestly  not.  A  snm 
double  the  amount  of  all  his  indebtedness 
would,  with  the  prudence  and  foresight  of 
prudent  bosiness  mea,  bav*  been  placed 


In  a  recognised  safe  depositary,  and  witli- 
in  easy  access  by  creditors ;  and  although 
the  bank  should  subsequently  become  in- 
solvent, and  be  nnable  to  pay  where  the 
creditor  might  seek  to  collect  bis  debt, 
that  fact  could  in  uo  way  impeach  tbe 
bona  Udes  of  the  original  transaction. 
No  good  purpose  will  be  served  by  the 
discussion  of  the  evidence.  It  Is  sufiicient 
that  we.  have  given  it  careful  attention, 
and  concur  with  the  appellate  court  and 
circuit  court  in  Its  finding  in  respect  of  the 
facts.  The  judgment  ot  the  appellate 
court  will  be  affirmed. 

(m  DL  164) 

Qdincy  Horse  Ry.  &  0.  Co.  v.  Gntjse.i 
(Supreme  Court  of  iUifioto.    March  80, 1891.) 
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1.  Aaking  a  witness  whether  he  did  not  make 
certain  statements  at  a  particular  place  to  certain 
persona  shortly  after  the  previous  trial  of  the 
cause  is  not  sulBcient  foundation  for  the  intro- 
duction of  evidence  that  he  made  such  statement* 
shortly  before  such  trlaL  Uaobupkb  and  Saora, 
JJ.,  dissenting. 

a.  In  an  action  against  a  street-nCllroad  com- 
pany for  iujuHes  caused  by  a  oar  runiiing  over 
plaintiff,  statements  made  by  the  driver  Just 
after  the  car  had  stopped,  and  while  plainttS  waa 
still  under  it,  are  admissible  aa  part  of  the  r«$ 
gettce. 

Appeal  from  appellate  conrt,  third  dis- 
trict. 

Ww.  McFudoD,  tor  appellant.  Chester 
A.  Babcock,  for  appellee. 

Craig,  J.  This  was  an  action  brought 
by  Edward  F.  Onuse,  who  sued  by  next 
friend,  J.  Henry  Gnuse,  against  the  Quin- 
cy  Horse  Hallway  &  Carrying  Company, 
to  recover  tor  en  injury  received  by  the 
plaintiff  on  tbe  18th  day  of  June,  1884. 
There  have  been  several  trials  of  thecause. 
The  last  one  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  plaintiff  for  f 6,000,  which 
on  appeal  was  affirmed  in  the  appellate 
court.  At  the  time  of  the  injury  the  plain- 
tiff was  not  quite  seven  years  old.  He  re- 
sided with  his  father  at  his  store  at  tbe 
comer  ot  Eighth  and  Jefleraon  streets  in 
Quincy.  The  appellant  operated  a  street- 
car line  running  north  and  south  on 
Eighth  street  in  front  of  the  store  occu- 
pied by  the  plaintiff's  father.  There  was 
a  water-troagh  in  front  ot  the  store  door. 
The  plaintiff  was  playing  in  front  of  the 
store.  Two  girls  passed  by,  and  the  boy 
sprinkled  water  from  the  trough  npon 
them,  when  one  of  them,  for  the  purpose 
ot  frightening  him,  clapped  her  hands 
and  ran  towards  him,  stamping  her  toot. 
The  boy.  being  frightened,  ran  across  the 
street  in  a  south-east  direction,  looking 
back  over  his  right  shoulder.  As  be  ap- 
proached the  track  the  street-car,  drawn 
by  two  mules,  driven  by  one  Louis  Koch, 
came  from  the  north.  The  street-car 
came  from  the  north,  as  Is  claimed  by  the 
plaintiff,  at  a  high  rate  of  speed,  the 
"mules  going  in  a  gallop."  As  the  boy 
reached  the  track,  he  came  in  contact  with 
the  mules,  and  he  first  was  thrown  between 
them  and  then  under  the  car.    The  lnja> 

>  Reported  by  Louis  Boisot,  Jr.,  Es^,  tt  ths 
Chicago  bar. 
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T7  w«8  a  serioas  one,  reealtlnK  in  the  loss 
of  the  nae  of  the  right  arm.  It  was  insist- 
ed onthetrialtbattbe  injury  resulted  trom 
the  negligence  of  tbe  appellant  in  operat- 
ing its  car.  It  was  claimed  tbat  the  car 
WAR  driven  at  a  dangerons  and  high  rate 
of  speed,  and  that  the  driver  was  drunk 
at  tbe  time  tbe  accident  occnrred.  Tbe 
manner  In  which  the  car  was  run  was 
one  of  the  controverted  questions  of  fact 
before  tbe  Juiy.  Whether  the  car-driver 
waH  dronk  was  also  one  of  the  contro- 
▼erted  questions.  The  plaintiff  proved  by 
a  nnmber  of  witnesses  that  the  driver  bad 
his  hat  drawn  down  over  his  eyes,  tbat 
ne  was  drunk,  and  appeared  not  to  see 
the  boy  when  be  struck  blm.  On  the  oth- 
er hand,  tbe  defendant  Introduced  evi- 
dence tending  to  show  that  tbe  car  was 
not  run  at  a  high  rate  of  speed,  and  the 
driver  was  not  dmnk  or  intoxicated  when 
tbe  accident  happened.  The  driver  him- 
self testified  that  he  was  not  dmnk  or  in- 
toxicated. Upon  which  side  the  evidence 
preponderated  on  this  important  qaestion 
before  tbe  jury  it  is  not  our  province  to 
determine.  Whether  tbe  defendant  was 
guilty  of  negligence  which  resulted  In  the 
injury  was  a  qaestion  for  tbe  jury.  If,  how- 
ever, the  street-car  company  placed  its  car 
in  the  bands  of  a  drunken  driver,  who 
drove  along  tbe  streets  at  a  high  rate  of 
speed,  oblivions  to  any  and  ail  persons 
who  might  happen  to  cross  the  street,  the 
jary  would  not  have  to  deliberate  long  in 
order  to  arrive  at  the  conclnsion  that  the 
street-car  company  was  guilty  of  negli- 
gence. It  will  thus  be  seen  tbat  a  proper 
determination  of  the  rights  of  tbe  parties 
absolutely  required  that  nothing  sbould 
be  Introduced  as  evidence  but  legal  testi- 
mony. As  was  said  before,  tbe  street-car 
driver  testified  tbat  be  was  not  drunk  at 
tbe  time  of  the  accident.  For  the  purpose 
of  inipeacblng  his  evidenqe,  the  plaintiff 
undertook  to  show  that  be  had  made 
statements  out  of  court  contrary  to  what 
he  testified  to  on  the  trial,  and,  as  a 
foundation  for  proving  such  contradict- 
ory statements,  plaintiff  asked  the  wit- 
ness when  on  the  stand  the  following 
questions:  "Interrogatory  2.  Did  you 
not,  after  the  trial,— after  that  first  trial 
of  this  case, — at  the  back  door  of  Gnuse'a 
place  at  Eighth  and  Jefferson  streets,  tell 
Herman  Dix  and  Henry  Hailing,  In  a  con- 
versation there  about  this  accident,  tbat 
yon  did  not  deny  being  drunk  at  the  time 
of  the  accident?  Answer.  I  never  had  any 
conversation  with  him  at  the  time  of  the 
accident.  Int.  8.  Did  you  say  tbat?  A. 
No,  sir.  int.  4.  Did  yon  say  that  in  sub- 
stance? A.  No,  sir.  Int.  6.  Did  you  say 
that  to  these  persons  at  any  other  place? 
A.  No,  sir."  The  plaintiff  then  called 
Herman  Dix  and  Henry  Hailing,  who  re- 
spectively testified  as  follows:  "Name, 
Herman  Dix.  Know  Louis  Koch.  I  know 
Henry  Hailing.  Interrogatory  4.  Did 
LoDis  Koch,  shortly  before  the  first  trial 
of  this  case,  at  tbe  back  door  of  Gnnse's 
business  place,  at  Eighth  and  Jefferson 
streets,  in  a  conversation  about  the  cir- 
cumstances of  this  injury  to  Gunse's  boy, 
say  to  yon,  in  the  presence  of  Henry  Hal- 
Ung,  or  to  Halting,  in  your  presence,  that 
oe  did  not  deny  being  drunk  at  tha  time 


of  the  accident?  (Defendant  objected  that 
evidence  called  tor  not  rebuttal,  and  no 
foundation  laid  for  asking  thisto  impeach 
Koch's  testimony.  Court  overruled  ob- 
jection. Defendant  then  and  there  except- 
ed, and  witness  answered,  'Yes,  sir.') 
Henry  Hailing.  Interrogatory  1.  Mr. 
Hailing,  were  you  present  with  Herman 
DIs  at  tbe  back  door  of  Gunse's  store  a 
little  while  before  the  first  trial  of  this 
case,  where.  In  a  conversation  about  this 
case,  Louis  Koch,  the  driver  pf  the  defend- 
ant, stated  there  to  yon,  or  to  Dix,  in  the 
presence  of  Dix,  or  in  your  presence,  or  both, 
tbat  he  did  not  deny  being  drunk  at  the 
time  of  the  Injury?  (Defendant  objected 
tbat  evidence  not  rebuttal,  and  no  proper 
foundation  had  been  laid  for  the  evidence 
asked  for,  or  for  impeaching  the  witness 
Louis  Koch.  Objection  overruled  by  the 
court.  Defendant  excepted  then  and  there 
to  court's  decision,  and  witness  says,  'Yes, 
sir.')  " 

It  is  apparentthnttbe  ruling  of  tbe  court 
in  tbe  admission  of  this  evidence  was  erro- 
neous, and  that,  too,  upon  a  question 
which  might  be  tbe  taming  point  in  tbe 
case.  Tbe  witness  Lonls  Koch  was  not 
Interrogated  in  regard  to  a  con  versation 
which  occurred  before  the  first  trial;  and, 
as  held  in  Richardson  v.  Kelly,  85  III.  491, 
tbe  rule  Is  Inflexible  that  a  witness  cannot 
be  Impeached  by  proof  of  bis  having  made 
contradictory  statements  out  of  court, 
unless  his  attention  has  been  directed  in 
his  examination  to  those  contradictory 
statements,  specifying  particularly  time 
and  place.  Bee,  also,  Miner  v.  Phillips,  42 
III.  130:  Root  V.  Wood,  84  111.  286;  and 
Greenleaf  on  Evidence,  (volume  1,  §  462,) 
where  the  author  says :  'It  is  not  enough 
to  ask  the  witness  the  general  questions 
whether  be  has  ever  said  so  and  so,  nor 
whether  be  has  always  told  the  same 
story. " 

It  Is  also  claimed  that  the  court  erred  in 
allowing  a  witness  to  testify  what  the 
driver  said  after  tbe  car  stopped.  When 
the  statement  was  made,  the  car  had  just 
stopped,  and  the  boy  was  still  under  tbe 
car.  Under  such  circumstances,  what  was 
then  said  was  admissible  as  a  part  of  the 
res  geatie.  It  is  also  insisted  that  tbe 
court  erred  in  giving  instructions  for  the 
plaintiff,  and  refusing  certain  of  defend- 
ant's Instructions.  The  court  gave  three 
instructions  on  behalf  of  the  plaintiff  and 
nine  on  behalf  of  the  defendant,  and  re- 
fused five  asked  by  tbe  defendant.  As  to  the 
three  given  for  the  plaintiff,  we  find  noth- 
ing calculated  to  mislead  the  jury  in  them. 
As  to  defendant's  refused  instructions,  it 
will  sei  ve  no  useful  purpose  to  enter  upon 
a  critical  examination  of  them, as  the  jury 
were  so  fully  instructed  as  to  the  law  in- 
volved in  the  case  In  the  instructions 
which  were  given  in  behalf  of  tbe  defend- 
ant that  the  giving  of  other  instructions 
was  not  required.  Other  questions  of 
minor  importance  have  been  raised  and 
discussed  in  the  argument,  but  their  con- 
sideration and  decision  will  be  of  no 
benefit  in  another  trial,  and  it  will  not  be 
necessary  to  consume  time  in  their  discus- 
sion. 

For  tbe  error  indicated,  the  judgment  of 
the  appellate  and  circuit  courts  will  be  n- 
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versed,  and  the  cause  remanded  for  anoth- 
er trial. 

Shops,  J.,  dlBsenta. 

M4GRUDER,  J.  I  dissent  from  this  }uds- 
meut,  and  regard  it  as  unjust  In  the  ex- 
treme. Tbiseasebas  been  tried  tour  times. 
On  three  trials  the  verdict  was  in  tavor  ol 
the  plaintlfl,  a  boy  seven  years  old.  The 
record  is  singularly  free  from  error.  The 
ground  upon  which  the  reversal  is  sus- 
tained is  so  dne  as  to  be  almost  invisible. 
It  was  shown  by  abundant  evidence  that 
the  driver,  in  a  conversation  at  a  partic- 
ular place,  virtually  admitted  his  drunk- 
enness when  the  accident  occurred.  There 
16  nothing  to  show  at  what  date  the  first 
trial  toolc  place.  The  time  is  sufficiently 
Indicated,  whether  it  was  before  or  after 
the  first  trial.  The  driver  denies  that  he 
«ver  at  any  time  said  what  he  is  charged 
with  having  said.  In  my  opinion  he  was 
•nccessfuUy  contradicted,  and  the  im- 
peaching testimony  was  properly  admis- 
sible, even  under  a  strict  construction  of 
the  rule.  The  reason  of  the  rule  Is  that  if 
the  question  is  general,  tbe  witness  may 
not  remember  what  he  has  said,  whereas, 
if  his  attention  is  directed  to  particular 
circumstances  and  occasions,  he  may  rec- 
ollect and  explain  what  he  has  said.  1 
Greenl.  Ev.  $  462.  Here  his  attention  was 
directed  to  a  particular  place,  and  to  a 
time  near  the  time  of  tbe  first  trial.  Uis 
answer  was  evasive,  referring  as  it  did  to 
the  time  of  the  accident,  and  not  to  any 
time  either  before  or  after  the  first  trial. 


036  lU.  E63) 

CHICA.UO,  B.    &   Q.    R.    Co.    T.  CiTT    OF 
QUINCT.I 

(Supreme  Court  of  lainoia;    March  80, 1891.) 

OiTUCS  —  Pavtio  Btbbets  —  UsB  OF  Strbbt  fob 

Railroad  Pdrposes. 

1.  As  ordinance  which  provides  for  paving  a 
certain  street  to  the  width  of  36  feet  sufficiently 
apecifiea  tbe  locality  of  the  improvement,  where 
the  evidence  shows  that  the  street  is  66  feet 
wide,  and  has  a.l5- foot  sidewalk  oneachsideof  It. 

8.  Land  which  is  only  separated  by  a  side- 
walk from  the  portion  of  a  street  to  be  paved  U 
"contiguous"  to  tbe  proposed  improvement. 

S.  A  deed  to  a  railroad  company,  granting  It 
the  privilege  of  buildiog  and  using  tracks  in  a 
certain  street  until  a  specified  time,  does  not 
confer  any  rights  after  that  time. 

4.  The  fact  that  a  city  has  permitted   a  rail- 
road company  to  use  one  of   its  streets  for  tracla 
for  many  years  does  not  deprive  the  city  of  the 
right  to  cause  such  street  to  oe  paved. 
Cbaio,  J.,  dissenting. 

Appeal  from  Adams  county  court. 
J.  F.  Carrott  and  O.  F.  Price,  for  appel- 
lant.   Almeron  Wbfat,  for  appellee. 

Maordder,  J.  On  June  19, 18S9,  the  city 
council  of  the  city  of  Quincy  adopted  an 
ordinance  for  the  paving  of  Front  street 
between  Broadway  and  Hampshire 
-streets,  providing  therein  that  tbe  cost 
should  be  paid  by  special  taxation  npon 
the  real  estate  contiguous  to  the  improve- 
ment. The  commissioners  named  in  the 
ordinance  made  an  estimate  of  the  cost. 

>  Reported  by  LottU  Boiaot,  Jr.,  Esq.,  of  the  Chi- 
oacobar. 


Their  report  of  soch  estimate  was  ap- 
proved by  the  city  council.  An  order  was 
entered  by  the  council,  directing  the  city  at- 
torney to  file  a  petition  in  the  county 
court  for  the  assessment  of  the  cost  of  the 
Improvement  in  accordance  with  article  9 
of  the  "act  to  provide  for  the  incorpora- 
tion of  cities  and  villages. "  On  December 
27,  1889,  the  city,  by  its  attorney,  filed  Its 
petition  in  the  county  court  of  Adams 
county  for  the  levying  and  assessing  of 
the  special  tax  for  the  cost  ot  the  improve- 
ment provided  for  in  the  ordinance.  The 
county  court  appointed  commissioners  to 
assess  and  levy  a  Special  tax  upon  the  real 
estate  contiguous  to  and  abutting  upon 
the  portion  of  Front  street  above  men- 
tioned. The  commissioners  filed  their  re- 
port or  assessment  roll,  to  which  the  ap- 
pellant company,  as  owner  of  650  feet  of 
ground  west  of  Front  street,  and  assessed 
for  1(3.400.60,  filed  objections.  These  ob- 
jections were  overruled,  and  tbe  assess- 
ment roll  was  confirmed.  From  such 
Judgment  of  the  county  court,  confirming 
the  report  of  the  commissioners,  this  ap- 
peal Is  prosecuted. 

The  appellant  filed  six'  objections,  ot 
which  the  first,  third,  and  fourth  may  be 
considered  together.  The  first  Is  that  the 
ordinance  is  illegal.  Invalid,  and  void. 
The  third  Is  that  the  ordinance  which  pro- 
vides for  the  paving  of  the  portion  ot 
Front  street  above  mentioned  to  the 
width  of  36  feet  fails  to  show  in  what  part 
of  the  street  the  3Q  feet  In  width  lie.  The 
fourth  is  that  the  ground  belonging  to  ap- 
pellant is  not  contiguous  to  the  improve- 
ment  named  In  the  ordinance,  and  there- 
fore cannot  be  specially  taxed  for  the  im- 
provement. Counsel  have  not  pointed 
out  to  us  how  or  wherein  the  ordinance  is 
illegal  and  void.  It  specifies  the  nature, 
character,  locality,  and  desoription  of  the 
improvement.  In  accordance  with  tlie  re- 
quirement of  tbe  statute  as  Interpreted  by 
this  court.  City  of  Sterling  v.  Gait,  117  III. 
11,7  N.  E.  Rep.  .471.  It  may  be,  however, 
that  the  second  objection  was  intended  to 
specify  more  particularly  the  Invalidity 
charged  in  the  first.  It  appears  from  the 
evidence  that  Frontstreet,  between  Broad- 
way and  Hampshire  streets,  which  inter- 
sect It,  U  66  feet  wide,  including  tbe  slde- 
wailts.  It  also  appears  that  the  Munici- 
pal Code  of  1S85  of  the  city  of  Quincy  (sec- 
tion 709,  p.  220)  requires  all  sidewalks 
which  may  be  ordered  by  the  city  council 
to  be  constrncted  under  tbe  superinten- 
dence of  the  city  engineer,  nud  to  be  ol  the 
width  of  12  feet,  "unless  where  they  have 
already  been  established  ur  may  hereafter 
be  ordered  some  other  width  by  the  city 
council,"  etc.  Appellant's  point  seems  to 
be  that,  as  the  street  is  66  feet  wide,  and 
the  Code  requires  the  sidewalks  to  be  13 
feet  wide,  after  taking  out  of  the  66  feet  24 
feet  for  the  sidewalks  on  both  sides,  there 
would  be  42  feet  left,  and,  as  the  ordinance 
requires  the  street  to  be  paved  to  the 
width  ot  only  36  feet, 6  feet  are  unprovided 
for,  and  it  cannot  be  determined  in  what 
part  of  the  42  feet  the  86  feet  lie.  It  to 
therefore  argued  that  the  ordinance  does 
not  specify  the  locality  and  description  of 
the  improvement;  and  the  contention 
that  appellant's  land  la  not  contiguous  to 
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the  ImprnTement  miiat  be  based  upon  the 
Huppoaition  that  some  part  of  the  6  feet  is 
between  said  land  and  the  3G  feet,  as  coan- 
8el  do  not  otherwise  explain  their  fourth 
objevtiun.  The  proof  sbowB  that  the  side- 
walks on  the  eant  and  west  E>ldeH  of  Front 
street  between  Broadway  and  Hampshire 
streets  are  15  feet  wide.  E.R.Chatten  tes- 
tifies that  he  Is  and  has  been  city  engineer 
of  the  city  of  Qiilncy  for  20  years,  and  has 
known  Front  street  dnring  that  time  and 
before:  that  the  width  of  the  street  (66 
feet)  includes  30  tefet  for  Sidewalks,— 15  feet 
on  each  side;  that  there  has  been  a  side- 
walk 15  feet  wide  on  the  east  side  of  tlie 
street  for  25  years;  that  on  the  west  side 
the  sidewalk  consists  of  the  platform  of 
the  depot,  which  la  15  feet  wide;  that  the 
space  between  the  sidewalks,  which  is 
used  as  a  street,  is  36  feet  wide.  This  tes- 
timony is  not  contradicted,  and,  in  view 
of  it,  the  ordinance  must  be  regarded  as 
specifying  distinctly  and  definitely  where 
the  36  feet  to  be  paved  are  located.  The 
portion  of  the  street  to  he  paved  Is  that 
which  lies  between  the  sidewalks  as  they 
exist.  The  ordinance  Itself  provides  that 
curb-stones  shall  be  set  on  each  8<de  of  the 
street  "at  the  outer  line  of  the  respective 
sidewalks. "  Section  709  of  the  Code  of  1885 
refers  to  sidewalks- which  maybe  there- 
after ordered  by  the  city  council,  and  ex- 
pressly excepts  those  which,  like  the  side- 
walks on  the  portion  of  Front  street  here 
described,  "have  already  been-  estab- 
lished." 

Tbe  objection  that  the  land  of  appellant 
is  not  contiguous  to  the  improvement  is 
as  untenable  as  the  objection  that  the  or- 
dinance docH  not  show  the  location  ot  the 
36  feet  to  be  paved.  Appellant's  land  lies 
along-side  of  the  west  line  of  the  sidewalk, 
on  the  west  side  of  tbe  street.  It  is  as 
contiguous  to  the  street  where  tbe  side- 
walk is  15  feet  wide  as  it  would  be  if  the 
sidewalk  was  12  feet  wide.  If  land  is  not 
contiguous  to  the  paved  portion  of  a 
street  because  It  Is  separated  therefrom  by 
a  sidewalk,  then  no  street  with  sidewalks 
could  ever  be  Improved  by  special  taxa- 
tion of  contiguous  property. 

The  second  objection  Is  that  the  ordi- 
nance Is  void  becauseit  violates  the  rights 
and  privileges  granted  by  the  appellee  to 
the  Northern  Cross  Railroad  Company,  to 
which  appellant  claims  to  be  the  succes- 
sor, by  virtue  of  a  deed  executed  by  appel- 
lee to  the  sold  Northern  Cross  Railroad 
Company  on  July  25,  18.55.  The  portion  of 
the  deed  in  question  which  Is  material  to 
tbe  point  here  made  is  set  forth  in  City  of 
Quincy  v.  Railroad  Co.,  94  111.  637.  As 
will  be  seen  by  reference  to  said  case,  the 
city  of  Quincy  granted  to  the  Northern 
Cross  Railroad  Company  the  "privilege 
of  making  iind  nslug  two  railroad  tracks 
In  and  ahmg  that  portion  of  Front  street 
which  extends  from  the  north  line  of 
Broadway  south  ;  •  »  •  said  right  and 
privilege  to  be  enjoyed  and  exercised  until 
tbe  16th' day  of  Ottober,  1877. "  etc.  The 
right  or  privilege  thus  granted  is  the  only 
right  or  privilege  conveyed  by  said  deed 
to  which  our  attention  has  been  directed, 
and,  as  said  rjght  or  privilege  could  only 
be  enjoyed  and  exercised  until  October  16, 
1877,  and  has  long  since  ceased  to  exist  by 
v.27N.E.no.2 — 13 


lapse  of  time.  It  Is  dlfflcult  to  see  how  the 
ordinance  violates  any  rights  acquired  nn- 
der  and  l»y  virtue  of  said  deed.  The  sec- 
ond objection  is  therefore  without  foree. 

The  fifth  objection  Is  that  appellant  has, 
"with  the  consent  and  permission  of"  ap- 
pellee, maintained  one  or  more  tracks  in 
the  portion  of  Front  street  above  named 
"for  many  years  last  past"  In  connection 
with  its  business,  and  in  tbe  passage  of 
cars  and  locomotives  over  tbe  same,  and 
that  said  tracks  are  still  in  use  by  the 
company,  and  are  necessary  in  the  opera- 
tion of  Its  railroad,  and  that  tbe  paving 
of  the  street,  as  provided  for  in  the  ordi- 
nance, will  prevent  the  company  from 
using  the  street  where  its  tracks  are  laid, 
and  that,  therefore,  the  ordinance  is  ille- 
gal. Invnlld,  and  void. 

The  sixth  objecticm  is  that,  by  an  ordi- 
nance passed  on  June  26, 1873,  by  the  city 
council  of  Quincy,  the  Toledo,  Wabash  & 
Western  Railway  was  authorized  to  lay 
down  and  use  a  track  over  Front  street, 
and  to  extend  the  same  so  as  to  connect 
withany  other  railroad  within  thecity, and 
to  agree  with  any  other  railroad  company 
tor  the  joint  nse  of  tbe  same,  and  that, 
under  said  ordinance  ot  1873,  the  track, 
now  on  the  west  side  of  the  part  of  Front 
street  which  it  Is  proposed  to  pave,  was 
constructed  many  years  ago,  and, "  by  mnt- 
nal  agreement  between  said  two  railroad 
companies,  "hau,  for  many  years  last  past, 
been  used  jointly  by  them  In  running  their 
locomotives  and  cars,  and  that  the  pave- 
ment about  to  be  laid  down  will  impair 
the  rights  granted  by  the  ordinance  of 
1873,  and  render  It  Impracticable  forappel- 
lant  to  use  said  track,  and  run  its  loco- 
motives and  cars  over  the  same,  and  that, 
therefore,  the  ordinance  of  June,  1S89,  is 
void. 

These  objections  announce  the  extraor- 
dinary doctrine  that  a  city  loses  or  sur- 
renders Its  power  to  pave  or  otherwise 
improve  one  of  its  streets  if,  by  tacit  con- 
sent, or  by  permission  expressed  In  an  or- 
dinance, it  has  suffered  a  railroad  com- 
pany to  lay  down  a  track  in  such  street, 
and  to  use  such  track  for  a  number  of 
years  in  running  cars  and  locomotives 
over  it.  Such  a  doctrine  Is  not  sustained 
by  reason  or  authority.  The  charter  of 
the  city  of  Quincy.  as  consolidated  and 
amended  in  1857,  confers  the  power  upon 
the  city  council  "to  lay  out,  open,  alter, 
abolish,  widen,  extend,  establish,  grade, 
pave,  improve,  and  keep  in  repair  streets, 
lanes,  avenues,  and  alleys."  Prlv.  Laws 
1S57,  p.  164,  §  13.'  The  city  has  also  adopt- 
ed article  9  of  the  general 'incorporation 
net  In  regard  to  cities  and  villages  passed 
in  1872.  Under  the  authority  conferred  by 
the  charter,  it  was  the  duty  of  the  city  to 
keep  all  the  streets  within  the  corporate 
limits  in  a  reasonably  safe  condition  for 
the  use  of  the  public.  Village  of  Marseilles 
V.  Howland,  124  111.  547. 16  N.  E.  Rep.  883. 
The  power  to  Improve  the  streets,  like 
other  legislative  powers,  is  a  continuing 
one,  unless  the  contrary  be  Indicated.  2 
Dill.  Mun.  Corp.  (3d  Ed.)  §  C86,  (543.)  The 
municipal  anthorltles  of  tbe  city  are  the 
exclusive  judges  of  the  propriety  and  ne- 
cesHlty  of  exercising  thispower.  Dunham 
V.  Hyde  Park,  75  III:  871.  Under  its  char- 
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ter,  and  without  another  legislative  act. 
the  city  of  Quincy  bad  no  power  to  grant 
any  conseut,  or  make  any  contract,  or 
adopt  any  ordinance  conferring  upon  a 
railroad  company  the  use  of  one  of  its 
Btreets,  if  the  effect  of  Boch  consent,  con- 
tract, or  ordinance  would  be  to  relinquiiih 
its  own  control  over  Buch  street,  or  to 
abandon  its  duty  to  iceep  the  sanie  In  re- 
pair, lo  the  ordinance  of  1873,  upon 
which  appellant  relies,  the  city  council 
evinced  its  Intention  to  retain  the  control 
of  the  street  by  the  provisions  therein  in- 
serted, regulating  the  speed  of  trains,  and 
prohibiting  the  standing  of  cars,  locomo- 
tives, etc.,  upon  the  tracks  or  at  the  street 
croBBlngB.  "In  such  manner  as  to  hinder, 
Impede,  or  interfere  with  free  travel  along, 
over,  or  across  said  streets,  or  any  part 
thereof. "  The  right  given  to  a  railroad 
company  by  the  council  of  a  city  to  lay 
down  and  use  a  track  in  one  of  the  streets 
Is  subject  to  the  right  of  the  general  pub- 
lic to  also  use  such  street.  The  privilege 
of  the  company,  as  thus  conferred,  is  not 
exclusive,  but  must  be  exercised  in  com- 
mon with  the  general  'public.  The  streets 
are  held  in  trust  for  the  public  use,  and  are 
publlo  for  all  purposes  of  free  and  unob- 
Btrncted  passage.  2  Dill.  Mun.  Corp.  (3d 
Ed.)  §  683,  (.541.)  "For  those  purpo»es  the 
city  may  Improve  and  control  them,  and 
adopt  all  needful  rules  and  regulations  for 
their  management  and  use,  but  cannot 
alien  or  otherwise  dispose  of  them. "  City 
ol  Quincy  v.  Jones,  76  III.  231 ;  Kreigh  v. 
City  of  Chicago,  86  111.  407;  City  ol  Bloom- 
ington  v.  Bay.  42  111.  503;  Watson  v. 
Tripo,  11  R.  I.  98.  Inasmuch,  therefore, 
as  the  city  of  Quincy  still  retained  control 
over  Front  street,  and  continued  to  be  un- 
der obligations  to  keep  it  in  repair  after 
permission  was  granted  to  the  railroad 
company  to  lay  its  track,  the  city  council 
had  the  right  to  take  measures  for  paving 
the  street,  notwithstanding  the  fact  that 
the  railroad  bad  its  tracks  there,  and  was 
using  Huch  tracks  from  day  to  day.  It 
may  be  true  that  appellant's  business 
will  suffer  serious  Interruption  from  the 
paving  of  the  street. but  the  Inconvenience 
to  which  appellant  may  be  temporarily 
Hubjected  can  make  no  difference  in  the 
right  and  duty  of  the  city  to  make  such 
Improvement  of  the  street  as  it  deems  nec- 
essary. It  frequently  happens  that  the 
business  of  the  individnalcitizen  is  injured 
and  interfered  with  by  the  construction  of 
a  street  Improvement,  but  no  greater  ob- 
ligation rests  upon  him  tlian  upon  the 
railroad  company  to  submit  gracefully  to 
such  annoyance.  On  such  occasions,  the 
owners  of  railways,  like  other  parties  de- 
sirous of  using  the  street,  must  endure  a 
temporary  inconvenience  for  the  sake  of  a 
permauput  advantage.  Railroad  Co.  v. 
Wakefield,  103  Mass.  261. 

Upon  the  trial  below  the  railroad  com- 
paoy  placed  upon  the  witness  stand  James 
H.  Linsey,  Its  road-master,  who  swore 
that  It  would  not  be  practicable  to  main- 
tain and  operate  a  railroad  on  Front 
street  between  Broadway  and  Hampshire 
Btreets,  if  the  street  should  be  paved  In  the 
manner  contemplated  by  the  ordinance. 
Whether  such  testimony  was  competent 
and  material  or  not,  It  was  successfully 


contradicted  by  the  evidence  upon  the  sub- 
ject introduced  by  the  city.  John  R.  Nev- 
ins,  a  civil  engineer  and  superintendent  of 
public  works  In  Quincy,  Thomas  Red- 
mond, secretary  of  the  hoard  of  public 
works,  B.  Stone,  superintendent  of  the 
Quincy  Horse  Railway  &  Carrying  Com- 
pany, all  testifled  that  the  street  with  the 
railroad  tracks  upon  it  could  be  paved  in 
the  manner  specified  in  the  ordinance,  and 
that,  after  it  should  be  so  paved,  cars 
and  engines  could  be  run  upon  the  tracks, 
and  the  railroad  could  be  operated  there- 
on. Thejudgmeut  of  the  county  court  Is 
affirmed. 

Bailet.  J.,  {concurring specially.)  Icon- 
cur  in  the  judgment  of  affirmance,  but  dls- 
Bont  from  much  of  tbe  reasoning  of  the 
foregoing   opinion   of   Mr.    Justice    Ma- 

ORl'DER. 

Shopb,  J.,  (coDcuiTing  Bfteetally.)  I 
also  concur  in  affirmance  of  the  judgment, 
but  cannot  consent  to  the  reasoning  by 
which  that  result  Is  reached  in  tbe  opin- 
ion. 

Craiu,  J.,  ((Usaentlng.)  I  do  not  concur 
In  what  Is  said  in  tbe  opinion. 


cm  iiL  610) 
Raffebtt  t.  McGowAN.i 

{Supreme  Cawrt  of  iUinoi».    Harch  80,  1891.) 
Election  Contest — Quo  WAKBAirro— Pbactiob. 

1.  Where  the  eaDdldate  who  has  been  de- 
clared elected,  and  has  qualified,  resigns  before 
receiving  any  emolumeota  of  office,  and  a  suc- 
cessor has  been  appointed  and  has  qualified,  the 
validity  ot  the  election  cannot  be  questioned  by 
an  election  contest  against  said  candidate,  Uie 
proper  remedy  being  qiw  warranto  against  his 
successor. 

2.  Where  an  election  contest  has  been  dis- 
missed on  the  petitioner  electing  to  abide  by  his 
overruled  exceptions  to  the  answer,  and  an  appeal 
therefrom  has  been  perfected,  tbe  refusal  of  the 
court  to  permit  the  petitioner  to  withdraw  his  ex- 
ceptions and  reply  to  the  answer  is  not  assigna- 
ble as  error,  being  a  mattter  of  discretion. 

Appeal  from  Greene  county  court;  L.  R. 
Lakin.  Judge. 

Joba  C.  BowwHU  and  JoAo  G.  Hender- 
son, for  appellant.  James  R.  W^rd,  for 
appellee. 

Craig,  J.  This  was  a  proceeding  in  the 
county  court  ol  Greene  county  to  contest 
an  election,  lusiituted  by  Lewis  H.  Raif- 
terty,  appellaht,  against  William  \.  Mc- 
Gowau,  appellee.  It  appears  that  appel- 
lant and  appellee  were  each  candidates  for 
assessor  of  the  town  of  Wrights,  Greene 
county.  111.,  at  the  annual  meeting  held 
therein,  April  1, 181)0,  for  the  election  of  to  wn 
officers.  Tlie  officers  holding  the  election, 
upon  the  completion  of  the  canvass  of  the 
votes,  declared  the  results,  and  caused  to 
be  publicly  read  to  the  meeting,  in  pursu- 
ance of  laiv.tbe  statement  of  the  results  of 
the  election,  in  which  It  appeared  that  ap- 
pellant had  received  99  votes  an3  appellee 
100  votes,  showing,  that  appellee  was 
elected,  as  they  bad  declared.  The  ground 
set  up  in  the  petition,  and   rell«:d  upon  to 
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defeat  appellee'B  title  to  the  ofiSce,  was 
tbat  four  poraona  who  were  not  legal  vot- 
ers voted  for  appellee  at  the  election,  and 
these  illesal  votes  were  counted  for  appel- 
lee, thus  giving  him  the  majority  of  the 
votes  cast,  when  appellant  had  received 
a  majority  of  the  legal  votes  cast  at  the 
election.  To  the  petition  appellee  put  In 
an  answer  under  oath,  in  which  he  denied 
that  petitioner  was  elected  assessor  l»y  a 
majority  of  the  legal  votes;  denied  that 
petitioner  received  a  greater  number  of 
legal  votes  at  said  election  than  was  re- 
ceived by  the  respondent;  and  denied  that 
Illegal  votes  wen)  cast  lor  respondeut. 
The  respondent  farther  set  up  in  the  an- 
swer that  at  the  election  be  was  duly  elect- 
ed assessor  by  the  legal  votes  of  the  town ; 
that  the  result  of  the  election  was  In  due 
form  of  law  entered  by  the  town-clerk  In 
the  minutes  of  the  proceedings  of  the  meet- 
ing kept  by  the  clerk  as  required  by  law ; 
tbat  within  10  days  respondent  qunlifled 
by  taking  the  oath  required  bylaw,  which 
oath  was  filed  in  the  office  of  the  town- 
clerk  prior  to  April  7,  1890;  that  after- 
wards, on  the  9th  day  of  April,  1890,  and 
before  the  filing  of  the  petition  herein,  and 
tho  service  of  notice  on  this  respondent  ot 
this  proceeding,  this  respondent  resigned 
said  office,  and  delivered  to  William  D. 
Waltrip  and  John  Doyle,  Jr.,  then  and 
there  the  only  justices  of  the  peace  In  said 
town  of  Wrights,  his  resignation  in  writ- 
ing. The  respondent  further  set  up  in  hla 
answer  that  bis  resignation  was  received 
and  accepted  by  the  town  board,  and  an 
order  entered  in  the  office  of  the  town- 
clerk,  declaring  a  vacancy  in  the  office  of 
assessor.  It  is  also  set  up  that  the  town 
board,  after  accepting  respondent's  resig- 
nation, appointed  George  W.  Cunningham 
assessor  of  the  town  to  fill  the  vacancy, 
and  the  order  was  duly  entered  of  record 
in  the  town-clerk's  office;  tbatsaid  George 
W.  Cunningham,  so  appointed  assessor, 
took,  subscribed,  and  filed  in  the  office  of 
the  town-clerk  of  said  town  of  Wrights  the 
oatb  of  office  required  by  the  constitution 
of  this  state,  as  required  by  law,  and  duly 
qualified  as  assessor  of  said  town  for  the 
unexpired  term,  on,  to-wit,  April  14, 1890, 
and  afterwards,  to-wit,  on  April  30, 1890, 
thetowD^:lerk  of  said  town  filed  with  the 
county  elerk  of  said  county  the  list,  show- 
ing the  appointment  of  said  George  W. 
CDnningbam.  The  petitioner  excepted  to 
all  that  part  of  the  answer  setting  out  the 
action  of  the  judgres  in  certifying  to  the 
election  of  respondent,  his  resignation, 
and  the  appointment  of  Cunningham  as 
assessor,  because  it  was  wholly  immate- 
rial. The  court  overruled  the  exceptions, 
and.  petitioner  electing  tp  abide  by  the 
exceptions,  the  court  rendered  a  decree 
dismissing  the  petition. 

In  a  proceeding  of  this  character,  a  de- 
fendant may  interpose  by  answer  any 
matters  which  show  the  contestant  is  not 
equitably  entitled  to  the  relief  sought  by 
the  petition,  as  held  in  Talkington  v. 
Turner.  71  111.  234.  The  question,  there- 
fore, presented  by  this  record  is  whether 
the  matters  set  up  in  respondent's  answer 
constitute  a  defense  to  the  case  made  by 
the  petition.  It  will  be  observed  that  this 
proceeding  to  contest  the  election  was  not 


instituted  until  after  appellee  had  resigned 
the  office,  and  hie  successor  had  been  ap- 
pointed and  qualified;  and  the  question 
raised  by  the  answer  is  whether  a  proceed- 
ing of  thin  character  maybe  maintained 
against  a  person  who  does  not  boldtheof- 
flee  or  claim  the  office  which  the  petitioner 
seeks  by  his  petition  to  contest.  The  pro- 
ceeding Is  statutory.  Section  112,  c.  46,  Starr 
&  C.  St.,  provides  who  may  contest  an  elec- 
tion ;  and  section  118  declares  that"  the  per- 
son desiring  to  contest  such  election  shall, 
within  thirty  days  after  the  person  w  hose 
election  is  contested  Is  declared  elected,  file 
with  the  clerk  of  the  proper  court  a  state- 
ment in  writing,  setting  forth  the  points 
on  which  he  will  contest  the  election, 
which  statement  shall  be  verified  by  affi- 
davit in  the  same  manner  as  bills  in  chan- 
eery  may  be  verified."  Section  114  pro- 
vides that,  "upon  the  filing  of  such  state- 
ment, summons  shall  Issuh  against  the 
person  whose  office  is  contested,  and  he 
may  be  served  with  process,  or  notified  to 
appear,  in  the  same  manner  as  is  provided 
in  cases  in  chancery."  From  the  sections 
of  the  statutes  supra,  it  would  seem  that 
the  person  whose  office  is  to  be  contested 
is  the  person  to  be  brought  Into  court  as 
a  defendant  to  the  proceeding.  If  this  is 
correct,  and  the  statute  so  declares,  then 
the  defense  interposed  by  appellee  was  a 
valid  defense  to  the  petition.  Appellee  did 
not  hold  the  office,  nor  did  he  set  up  any 
claim  whatever  to  it.  So  far  as  he  was 
concerned,  he  was  an  utter  stranger  to 
the  office  of  assessor.  When  a  person  who 
may  be  declared  elected  to  a  term  of  office 
may  die,  resign,  or  refuse  to  accept  the 
office,  and  some  other  person  is  appointed 
or  elected  before  a  contest  is  instituted, 
the  person  first  declared  elected  cannot 
be  "the  person  whose  office  is  contested," 
within  the  meaning  of  the  statute.  Ap- 
pellee held  his  office  but  three  days,  when 
he  resigned.  He  received  no  fees  or  emol- 
uments while  lie  held  the  office.  Why 
should  he  be  dragged  into  court,  and  be 
compelled  to  litigate  a  matter  In  which 
he  has  no  Interest,  and  to  which  he  sets 
up  no  claim?  We  are  aware  of  no  princi- 
ple upon  which  he  can  be  made  a  defend- 
ant, and  be  compelled  to  litigate  the  title 
to  the  office,  after  a  resignation,  the  resig- 
nation having  been  accepted  before  the 
proceedings  to  contest  were  instituted. 

It  Is,  however, claimed  that  a  holding  of 
this  character  will  leave  appellant  with- 
out a  remedy.  This  is  a  misapprehension. 
The  appropriate  remedy  is  quo  warranto 
against  Cunningham,  the  person  who 
claims  the  office  by  virtue  of  the  appoint- 
ment of  the  town  board.  A  proceeding 
of  tbat  character  would  compel  Canning- 
ham  to  show  his  title  to  the  office.  If  he 
held  by  virtue  of  an  appointment,  in  or- 
der to  make  the  appointment  valid  it 
would  be  necesuary  to  estubllsha  vacaocy 
when  the  appointment  was  made.  There 
was  no  vacancy  unless  appellee  bad  been 
duly  and  legally  elected,  and  had  resigned. 
The  validity  of  appellee's  election  would 
thus  in  a  quo  warranto  proceeding  direct- 
ly arise;  it  would  be  the  foundation  to  the 
appointment  upon  which  Cunningham  re- 
lies. Moreover,  If  this  proceeding  had 
gone  on,  and  it  had  been  determined  tbat 


Digitized  by 


Google 


199 


NOB^THEiASTEBN  KEPOBTBB,  Vot.  27. 


(m. 


appellant  was  elected,  the  court  woold 
have  been  powerless  to  turn  Cunningham 
out,  and  seat  appellant;  on  the  other 
hand,  in  a  quo  waimnto,  un  the  relation 
of  appellant,  proceeding  against  Cnnnlng- 
bam.the  court  could  render  a  judgment  or 
ouster,  and  place  the  relator  In  office. 

One  other  quentlon  remains  to  be  con- 
sidered. The  final  judgment  of  the  court 
was  entered  in  this  proceeding  on  May  13, 
1890.  Appellant  then  prayed  an  appeal, 
which  wsLH  granted  upon  fliing  bond  with- 
in 80  days.  On  the  28th  of  May  a  bond 
was  executed,  submitted  to  the  court,  and 
approved.  On  the  Slat  of  May,  appellant 
appeared  before  the  county  court,  and 
aslted  leave  to  withdraw  the  exceptions 
which  he  had  filed  to  the  answer,  and 
aslted  leave  to  reply  to  the  answer.  The 
court  denied  the  application,  and  this  Is 
assigned  as  error.  We  thinii  thecourt  had 
the  power  at  any  time  during  the  term  to 
change  its  judgment  in  form  or  substance, 
bat  after  a  final  decree  or  judgment  had 
been  rendered,  and  an  appeal  had  been 
talien,  appellant  could  not  demand  a 
.change  in  the  Judgment  aamatterof  right; 
but  an  application  of  that  character  was 
addressed  to  the  discretion  of  the  court, 
and,  under  the  circumstances,  we  do  not 
think  that  was  an  abuse  of  discretion. 
The  judgment  of  the  county  court  will  be 
affirmed. 

(136  in.  616)  

City  or  ViRaimA  v.  Gipp's  Brrwinq  Co. 

et  a/.i 
(Supreme  C<mrt  of  IlUnois.    March  80,  1891.) 

Wbit  of  Ersob  from  Appeliatb  Cocbi<— Fikal 
juoomext. 
The  lost  clause  of  Uev.  St.  ni.  1889.  a  37, 
S  25,  which  provides  that,  wbere  there  Is  no  trial 
on  an  issue  of  fact  in  an  action  where  the  amount 
claimed  exceeds  $1,000,  aa  appeal  or  writ  of  error 
will  lie  from  the  appellate  court  to  the  supreme 
court,  does  not  authorize  a  writ  of  error,  where 
the  judgment  of  the  appellate  court  merely  re- 
mands the  cause  to  the  circuit  court  for  farther 
proceedings,  since  such  a  judgment  is  not  final. 

Error  to  appellate  court,  third  district. 
R.  W.  Mills,  tor  plaintiff  In  error.    A.  A. 
Leeper,  for  defendants  in  error. 

Bailey,  J.  This  was  an  action  of  debt, 
brought  by  the  city  of  Virginia  agalnot 
the  Gipp's  Brewing  Company  and  the 
Peoria  Bottling  Company,  to  recover  cer- 
tain penalties  imposed  for  breaches  of  a 
city  ordinance.  The  declaration  alleges 
that  on  the  1st  day  of  August,  1888,  the 
plaintiff  was  and  still  is  a  municipal  cor- 
poration organised  under  the  general  In- 
corporation law,  and  that  on  that  day 
there  was  In  full  force  and  effect  an  ordi- 
nance of  said  city,  duly  passed,  approved, 
and  published,  making  it  unlawful  for  any 
person,  by  agent  or  otherwise,  within  the 
corporate  liiiiitH  of  said  city,  to  sell  orglve 
away  any  Intoxicating,  malt,  spirituous, 
vinous,  mixed,  or  fermented  liquors,  to 
any  person  whomsoever,  under  a  penalty 
of  not  less  than  f  100  nor  more  than  f  200; 
yet  the  defendnnts.  wholly  regardless  of 
Bald  ordinance,  on  the  day  and  year  afore- 
said, and  on  divers  days  before  and  since 
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that  time,  within  the  corporate  limits  (rf 
said  city,  sold  and  gave  away  to  divers 
persons  named,  and  to  divers  other  per- 
sons whose  names  were  unknown  to  the 
plaintiff,  divers  kegs,  cases,  and  bottles 
of  beer,  the  same  then  and  there  being  a 
fermented  liquor,  contrary  to  the  provis- 
ions of  said  ordinance.  The  sheriff's  re- 
turn shows  service  on  both  of  the  defend- 
ants by  delivering  a  copy  of  the  summons 
to  their  agent,  the  presidents  of  said  cor- 
porations not  being  found  In  the  county, 
and,  both  defendants  being  defaulted  for 
want  of  an  appearance,  judgment  was 
rendered  finding  them  jointly  guilty  of  12 
viola tionsol  said  ordinance, and  imposing 
upon  them  a  fine  of  f  100  for  each  offense, 
making  91,200  in  all,  and  ordering  that 
they  pay  the  costs.  Including  an  attorney's 
fee  of  $0,  for  each  offense,  and  that  execu- 
tion isHue  therefor.  At  the  same  term  the 
defendants  entered  their  motion,  sup- 
ported by  affidavits,  to  set  aside  the  Judg- 
ment by  default,  and  for  leave  to  plead; 
which  motion,  after  having  been  regularly 
continued  to  the  next  term,  was  consid- 
ered by  thecourt  and  denied;  and  thereup- 
on the  defendants  appealed  to  the  appe- 
late court,  where  they  assigned  for  error 
both  the  entry  of  the  judgment  by  default 
and  the  entry  of  the  order  denying  their 
motion  to  vacate  said  Judgment.  Upon 
consideration  of  said  appeal  the  appellate 
court  reversed  the  Judgment,  and  entered 
an  order  remanding  said  caune  to  the  cir- 
cult,  with  directions  to  permit  the  defend- 
ants to  plead  to  the  merits  of  the  action. 
To  reverse  (he  Judgment  of  the  appellate 
court  the  plaintiff  has  sued  out  a  writ  of 
en  or  from  this  court,  and  in  that  mode 
has  brought  the  record  here  for. review. 

Both  parties  have  assigned  errors  In  this 
court,  and  neither  is  questioning  our  Juris- 
diction  to  entertain  the  writ  of  error.  If, 
however,  the  case  is  one  where,  by  the 
statute,  no  writ  of  error  lies  from  this 
court  to  the  appellate  court, it  is  our  duty 
to  dismiss  the  writ  of  our  own  motion, 
notwithstanding  the  tacit  acquiescence 
of  both  parts  In  its  issuance  and  prose- 
cution. It  is  clear  that  the  Judgment 
of  the  appellate  court  is  not  a  final 
judgment,  within  the  meaning  of  the 
statute  giving  this  court  jurisdiction  to 
review  the  judgments  of  the  appellate 
courts  on  appeal  or  writ  of  error.  It 
merely  raverses  the  Judgment  of  the  circuit 
court,  and  remands  the  cause  to  that 
court  for  a  new  trial,  such  new  trial  to  be 
had  upon  such  issues  as  may  be  formed 
upon  the  pleas  which  the  defendants  may 
interpose  to  the  merits  of  the  action.  The 
rights  and  liabilities  of  the  parties  are  thus 
thrown  entirely  open  to  relitigation.  .Our 
jurisdiction  of  the  writ  of  error  In  this  case, 
however,  is  sought  to  be  sustained  by 
the  last  clause  of  section  8  of  the  "  Act  to 
establish  appellate  courts,"  as  amended 
June  6, 1887,  (Laws  1S87,  p.  156.)  By  that 
section  it  Is  provided  that  in  all  cases  de- 
termined in  the  appellate  courts  in  actions 
ex  contractu,  where  the  amount  involved 
Is  less  than  f  1,000,  exclusive  of  costs,  and 
In  all  cases  sounding  in  damages  where 
the  judgment  of  the  court  below  Is  less 
than  91,000,  exclusive  of  costs,  and  tne 
Judgment  Is  affirmed  or  otherwise  finally 
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disposed  o{  in  the  appellate  conrt,  the  or- 
der or  decree  of  the  appellate  court  shall 
be  final,  and  no  appeal  shall  lie  or  writ  of 
error  be  prosecuted  thererroin,  and  that 
In  all  other  cases  appeals  shall  Ite  or  writs 
of  error  may  be  prosecuted  from  the  final 
Juflgments,  orders,  or  decrees  of  the  ap- 
pellate courtato  this  court;  provided 
that,  in  case  a  majority  of  the  Judges  of 
tbeappellatecourt  shall  benf  opinion  that 
a  case  decided  by  them, involving  less  than 
$1,000,  exclusive  of  costs,  also  Involves 
questions  of  law  of  such  importance, 
either  on  account  of  principal  or  collateral 
interests,  that  It  should  be  passed  upon 
by  this  court,  tliey  may,  in  such  cases,  on 
petition  of  the  parties,  grant  appeals  or 
writs  of  error  to  this  court;  "and  pro- 
vided, further,  that,  in  all  actions  where 
there  is  no  trial  on  an  issue  ot  fact  in  the 
low«r  court,  appeals  and  writs  of  error 
shall  lie  from  the  appellate  courts  to  the 
supreme  court,  where  the  amount  claimed 
In  the  pleadlnf^K  exceeds  f  1,000. "  Rev.  St. 
111.  1889.  c.  37,  §'25.  It  Is  claimed  that  be- 
cause, in  this  last  proviso,  the  words  "all 
actions"  are  osed  without  repeatioK  the 
limitation  to  the  final  Judgments  of  the 
appellate  courts  in  the  class  of  cases  there 
referred  to,  an  appeal  or  writ  of  error  to 
this  conrt  is  fc\ven  whether  the  Judgment 
of  the  appellate  court  Is  final  or  not.  To 
this  view  we  are  unable  to  assent.  The 
manifest  intention  ot  the  legislature,  as 
shown  tbrouehout  the  entire  section.  Is 
to  limit  appeals  and  writs  of  error  to  the 
final  Judgments,  orders,  and  decrees  of  the 
courts  whose  action  is  sought  to  lie  re- 
viewed, and  the  mere  fact  that  such  in- 
tention is  not  specifically  repeated  in  the 
last  proviso  will  not,  in  our  opinion,  Jus- 
tify the  conclusion  that,  iu  the  class  of 
cases  there  referred  to,  there  was  an  in- 
tention to  adopt  a  different  policy.  Prior 
tu  the  amendment  of  June  6. 1887,  in  cases 
where  the  right  to  appeal  from  the  appel- 
late court  to  this  court  depended  upon  the 
amount  involved,  our  jurisdiction  in  all 
cases  sounding  in  damages  was  made  to 
depend  upon  the  amount  of  the  actual  re- 
covery; and  consequently,  in  such  cases, 
where  Judgment  was  rendered  for  the  de- 
fendant, though  on  demurrer,  the  decision 
of  the  appellate  court  affirming  such  judg- 
ment was  final,  whatever  might  be  the 
nature  of  the  controversy  or  the  amount 
of  the  damages  claimed.  The  object  of  the 
amendment  was  merely  to  change  the 
mbde  of  determining  the  -imonnt  involved 
in  cases  sounding  in  damages,  where  no 
issue  of  fact  has  been  tried,  and  no  evi- 
dence beard, BO  asto  make  the  amount  de- 
pend, not  upon  the  recovery,  but  upon 
the  claim  made  In  the  declaration.  Now, 
an  appeal  lies  to  this  court  from  the  final 
Judgments  of  the  appellate  courts  <n  cases 
of  this  character,  provided  no  issue  of  fact 
has  been  tried,  and  the  amount  claimed  in 
the  pleadings  exceeds  f1 ,000.  But  It  does 
not  follow  from  any  fair  construction  of 
said  proviso  that,  in  cases  of  this  charac- 
ter, an  appeal  was  intended  to  be  given 
where  the  Judgment  of  the  appellate  court 
is  not  final,  as  in  the  case  yt  here  the  judg- 
ment of  the  trial  court  is  reversed,  and  the 
cause  is  remanded  to  that  court  for  fur- 
ther proceedings.    We  are  of  the  opinion. 


therefore,  that  the  writ  of  error  in  tbie 
case  was  improvldently  issued,  and  it  will 
accordingly  be  dismissed. 

(188  111.  474) 

Lawrence  v.  Thainbr,  County  Collector.^ 

{Supreme  Court  of  Illinois.    March  SO,  1891.) 

Taxation  fob  Bchooi.  Fdkpos'bs— Ijmunctjon^ 
SOBOOL-DI6TBICT8 — Dakaobs. 

1.  Wliere  the  levy  of  a  tax  for  school  pur- 
poses Is  properly  made,  and  is  within  the  stat- 
utor;?'  limit,  it  is  no  ground  for  enjoining  its  col- 
lection that  the  levy  was  unnecessarily  large,  or 
that  the  directors  proposed  to  divert  part  of  the 
money  raised  to  another  purpose. 

2.  A  bill  to  enjoin  collection  of  a  school  tax 
alleged  thai  the  determination  to  levy  was  not 
made  by  the  school  directors  at  a  regular  or  spe- 
cial meeting,  nor  in  their  corporate  capacity,  but 
Bs  individuals.  Held,  that  such  allegations  did 
not  charge  that  the  directors  acted  in  the  matter 
without  meeting  together. 

,  8.  Act  III.  1889,  p.  396,  art  6,  S  19,  which 
provides  that  no  official  business  shall  be  trans- 
acted by  a  board  ot  school  directors,  except  at  a 
regular  or  special  meeting,  does  not  invalidate 
otQcial  actions  ta^en  by  sucnaboardat  a  meeting 
at  which  all  the  directors  are  present,  though 
such  toieetlng  is  neither  a  regular  one,  nor  one 
speciallT  called  in  the  statutory  manner. 

4.  Under  Act  111.  1889,  p.  296,  art.  6,  | 
17,  which  requires  the  official  acta  of  each  school 
bo«rd  to  be  recorded  by  its  cJerk,  a  tax  levy 
which  has  been  duly  sig^ned  by  the  directors,  and 
filed  with  the  township  treasurer,  is  not  invali- 
dated by  the  failure  to  record  the  action  of  the 
directors  in  making  the  levy,  since  the  officers 
charged  with  carrying  the  levy  forward  act  upon 
the  certificate  of  levy,  and  not  upon  the  record 
of  the  board. 

6.  Upon  dissolution  of  an  injunction  on  mo- 
tion, damages  stiould  not  be  awarded  for  counsel 
fees  incurred  generally  in  the  case,  since  such 
services  may  include  matters  not  ooonected  with 
the  Injunction. 

Error  to  circuit  court,  Logan  county; 
George  W.  Herdman,  Judge. 

Gross  «fe  BroadwellJoT  plaintiff  In  error. 
E.  Lynch,  J.  E.  Miller,  and  S.  L.  Wallace, 
for  defendant  in  error. 

Shopb,  .1,  This  was  a  bill  In  chancery 
by  plaintiff  in  error  in  the  Logan  circuit 
court,  to  restrain  the  collection  of  school 
taxes  levied  upon  his  property  In  school- 
district  No.  2,  township  18,  range  3  W., 
third  P.  M.,  in  said  county.  Injunction 
was  Issued,  and  subsequently  a  demurrer 
was  interposed  to  the  bill,  and  sustained, 
and  an  order  entered  dissolving  the  in- 
junction and  dismissing  the  bill.  Upon 
suggestion,  $50 solicitors' fees  was  allowed 
as  damages  upon  the  dissolution  of  the  in- 
junction. This  writ  of  error  Is  prosecuted 
by  the  complainant,  and  errors  ai*e  as- 
signed questioning  the  decree,  both  in  re- 
spect of  sustaining  the  demurrer  and 
awarding  damages. 

It  may  be  stated,  as  a  general  rule,  that 
courts  of  equity  will  not  Interfere  to  re- 
strain the  collection  of  taxes  ImpoRed  by 
the  officers  having  in  charge  the  execution 
of  the  revenue  laws,  but  parties  aggrieved 
will  be  remitted  to  the  tribunals  of  the 
law  authorized  to  enforce  and  collect  the 
same,  where  generally  an  adequate  remedy 
is  to  be  fornd.  This  general  rule  has  ad- 
mitted exceptions,  in  cases  where  taxes 

'Reported  by  liouis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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are  Bought  to  be  !in posed  witboutauthoii- 
tyoflaw.  In  the  absence  ol  fraud  on  the 
partoftbe  pabllc  authority  in  aBseesinK 
tbfl  property  or  levying  the  tax  theremnst 
be  a  delect,  under  the  law,  to  levy  the  par- 
ticular tax,  either  because  there  la  no  au- 
thority for  ita  levy,  or  because  the  prop- 
erty isexempt;  or  virhen  there  Is  no  power 
in  bodies  seeking  to  impose  the  tax  to  levy 
It;  or  where  there  has  been  a  levy  in  ex- 
cess of  the  amount  authorized  by  law;  or 
the  persons  or  body  levying  the  same  had 
no  jurisdiction  over  the  subject-matter 
sought  to  be  taxed.  Allwood  v.  Cowen, 
111  III.  481;  Lemont  v.  Stone  Co.,  98  111.94; 
[Rearing  v.Heavysides.  106  111.  85;  Vieley  v. 
Thompson,  44  lU.  9;  Kimball  v  Trust 
Co.,  89  111.  611 ;  Glass  Co.  v.  McGaleb,81  III. 
556;  Cooley,  Tax'n,  772-775.  Courts  of 
equity  refuse  to  interfere  to  prevent  the 
collection  of  a  tax,  unless  the  objection 
Is  such  as  to  affect  the  snbstantlai  Justice 
of  the  tax  itself.  Therefore,  where  the 
tax  is  void  for  any  of  the  causes  specified. 
It  will  be  enjoined. 

The  bill  alleges  the  organization  of 
school-district  No.  2,  township  18 N.,  range 
3  W.,  of  third  P.  M.,  in  Logan  county,  and 
that  Louis  Hahn,  John  Harper,  and  John 
Hutchinson  were  duly  elected  directors 
thereof,  and  qualified,  etc.,  by  electing 
Hahn  president,  and  Harper  clerk,  of  the 
board  of  directors,  and  who  at  the  time  of 
the  levy  complained  of  were,  and  still  are, 
acting  directors  of  said  school-di«trict. 
It  is  farther  alleged  that  the  complainant 
was  the  owner  in  possession  of  certain 
real  and  personal  property  within  the  dis- 
trict, and  that  by  the  levy,  etc.,  there  was 
extended  against  said  property  a  tax  of 
f349.15,  of  which  ^9.74  was  upon  personal 
and  the  residue  upon  real  property  of  the 
complainant.^  By  the  school  law  the 
directors  are  created  a  body  politic  and 
corporate,  and  are  required  to  keep  and 
maintain  free  schools  within  their  district, 
and  for  that  purpose  are  authorized  to 
levy  a  tax  annually  upon  all  property 
within  the  district,  not  exceeding  2  per 
cent,  of  the  assessed  value  of  such  proper- 
ty; and  for  the  purpose  of  building 
school-houses,  etc.,  a  further  sum,  not 
exceeding  8  per  cent,  of  such  assessed  val- 
ue. Article  8,  §  1,  Act  1889.  The  bill  al- 
leges that  the  levy  was  for  the  sum  of  f  1,- 
450,  and  was  for  school  purposes.  There 
are  no  allegations  impeaching  the  assess- 
ment of  complainant's  pronerty,  or  charg- 
ing that  there  was  more  of  the  tax  extend- 
ed against  his  property  than  a  fair  and 
just  proportion,  in  accordance  with  the 
assessment  of  the  property  in  the  district. 
Nor  Is  there  any  averment  that  the  amount 
certified  by  the  directors  for  school  pur- 
poses exceeds  2  per  cent,  of  the  assessed 
value  of  the  property  of  the  district,  nor 
are  any  facts  alleged  from  which  that  tact 
can  be  found  or  inferred.  It  Is  clear  from 
so  much  of  the  bill  that  the  directors,  act- 
ing in  their  corporate  capacity,  were  au- 
thorized by  law  to  levy  the  tax  for  the 
purposes  alleged  on  the  property  of 
romplainant,  and  that  there  was  no  ex- 
cess in  such  levy.  The  bill  alleges  far- 
ther, that,  having  determined  upon  the 
sum  of  f  1,450  as  necessary  for  school  pur- 
poses within  the  district,  the  persons  act- 


ing as  directors  made  a  certificate  there- 
of, and  filed  it  with  the  township  treasur- 
er of  the  proper  township,  who  transmit- 
ted the  same  to  the  county  clerk,  who 
computed  and  extended  the  same  as  tax, 
etc..  upon  the  property  taxed,  and  deliv- 
ered the  tax-book,  with  the  collet-tor's 
warrant  thereto  attached,  to  the  collector 
in  proper  time,  and  that  thepollector  was 
proceeding  to  collect  the  same.  It  is  not 
questioned  that  this,  if  done  by  the  di- 
rector properly,  was  in  strict  conformity 
with  the  law ;  and,  if  there  were  no  other 
allegations  in  the  bill,  the  matter  might 
be  dismissed,  with  the  simple  reference  to 
the  statute  prescribing  the  mode  of  levy- 
ing the  taxes  in  like  cases.  It  is  to  be  - 
observed  that  the  certificate  of  levy,  filed 
with  the  township  treasurer,  is  not  at- 
tached as  exhibit  to  the  bin,  nor  are  there 
any  allegations  that  It  was  not  in  strict 
conformity  with  the  statate.  It  is  this 
certificate  that  constltntee  the  levy,  and 
upon  that  the  tax  is  aathorized  to  be  ex- 
tended and  collected.  The  form  of  the 
certificate  is  given  In  the  statate,  and,  la 
the  absence  of  averments  to  the  contrary. 
It  is  to  be  presumed  that  the  one  alleged 
to  have  been  filed  by  Hahn  and  Harper, 
directors,  was  in  compliance  therewith. 
Article  8,  §  2,  Kchool  Law  1889.  By  sec- 
tion 8  of  the  act,  the  treasurer  is  required 
to  transmit,  with  maps,  etc.,  such  certifi- 
cate of  the  directors  to  the  county  clerk, 
and  he,  by  section  5  of  the  act,  is  required 
to  extend  upon  the  tax-books  the  amount 
BO  certified  against  the  property  within 
the  district. 

It  is,  however,  insisted  that  the  bill 
shows  a  case  for  equitable  interposition, 
for  the  following  reasons :  (1)  Because  it 
is  alleged  that  said  directors,  in  determin- 
ing the  amount  necessary  for  school  pur- 
poses within  the  said  district,  and  in  mak- 
ing the  levy,  acted  in  their,  individual 
character,  and  not  in  their  corporate  ca- 
pacity; (2)  that  the  acts  claimed  as  con- 
stituting such  levy  were  not  done  at  any 
regular  or  special  meeting  of  the  board  ol 
directors;  (8)  because  it  is  alleged  that 
no  record  was  kept  in  a  book  provided  for 
that  purpose  of  the  action  of  the  directors 
in  that  regard ;  and  (4)  that  the  sum  of 
fSOO  borrowed  to  build  the  schooi-honse 
in  said  district,  in  pursuance  of  a  vote  of 
a  majority  of  the  legal  voters  of  the  dis- 
trict, at  an  election  pretended  to  be  called 
and  held  by  such  persons,  etc.,  who  were 
directors,  in  theirindividual  capacity,  was 
included  In  said  levy  for  school  purposes. 

In  respect  of  thelatter proposition,  there 
is  no  allegation  in  the  bill,as  wehaveseen, 
that  the  whole  amount  was  not  neces- 
sary for  the  maintenance  of  schools  of  the 
district  required  by  law  to  be  kept  there- 
in or  any  facts  alleged,  tending  to  show 
the  same;  or  that  the  directors,  in  de- 
termining the  amount  necessary  for  that 
purpose,  were  guilty  of  fraud  or  miscon- 
duct. Within  the  limit  prescribed  by  the 
statute,  the  board  of  directors  are  neces- 
sarily clothed  with  a  large  discretion  in 
determining  the  amount  necessary  to  he 
raised  for  maintaining  free  schools  within 
their  district,  and  to  pay  the  ordinary  and 
contingeut  expenses  thereof.  When,  as 
here,  the  levy  is  clearly  within  the  power 
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cnnferred  upon  the  directors,  it  will  con- 
stitute DO  ground  for  a  court  of  equity  to 
Interpose,  and  by  Injunction  to  present 
the  collection  of  tbe  tax,  because  more  bas 
been  lerled  tban  tbe  court  niigbt  flnd  was 
necessary  for  the  authorized  purpose.  Le- 
niontv.  Stone  Co.,  supra.  Itiaalsothe  well- 
established  rule  that  when  taxes  are  levied 
lor  a  proper  purpose  by  a  body  authorized 
bylaw  to  impose  it,  and  it  does  notexceed 
tbe  amount  ur  rate  allowed  bylaw,  the 
fact  that  it  may  be  proposed  to  divert  it 
to  another  purpose,  even  thouKb  such 
purpose  be  illPKal,  will  not  authorize  a 
court  of  equity  to  restrain  its  collection. 
After  tbe  collection  of  the  tax,  equity  will 
interpose  and  prevent  its  misappropria- 
tion.   Cases  supra. 

Tbo  first  and  second  points  may  be  con- 
sidered together,  briefly.  The  statute  pro- 
vides that  the  board  of  directors  shall  hold 
regular  meetings,  at  such  times  as  they 
may  designate,  and  special  meetings  on 
the  call  of  the  president,  or  any  two  mem- 
tiers  of  the  board.  Section  18.  art.  5,  Act. 
1^9,  Rev.  St.  18S0.  c.  122.  And  also  that 
"no  official  bosfness  'shall  be  transacted 
by  tbe  board  except  at  a  regular  or  spe- 
cial meeting."  Sectiun  19, art.  5.  Act  1889. 
It  Is  contended  that  as  it  is  alleged  that 
tbe  matter  determining  tbe  amount  nec- 
essary to  be  levied,  and  the  determina- 
tion to  levy  by  the  directors,  was  not 
made  or  done  at  a  regular  or  special  meet- 
ing, nor  in  the  corporate  capacity  of  the 
directors,  but  as  individuals,  and  this  be- 
ing admitted  by  the  demurrer,  therefore 
the  case  Is  made  of  equitable  cognizance. 
Nothing  is  admitted  by  the  demurrer  ex- 
cept that  which  is  well  pleaded,  and  all 
intradments  are  to  be  talcen  most  strong- 
ly against  the  pleader.  What  Is  meant  by 
the  pleader  by  "regular"  and  "special" 
meetings  of  the  boards  of  directors  must 
be  sncb  meetings  as  are  by  resolution  or 
order  fixed  or  designated  as  "regular," 
and  such  "  special  meetings "  as  may  be 
"called  by  the  president  or  any  two  mem- 
bers;" that  Is,  to  constitute  a  legal  special 
meeting  at  which  business  may  be  lawful- 
ly transacted,  it  must  be  called  by  the  presi- 
dent or  two  members  of  the  board,  there- 
by making  tbe  fact  of  its  being  called  by 
one  or  the  other  jurisdictional.  We  do 
not  think  such  was  the  legislative  intent. 
The  purpose  of  the  provision,  in  respect  of 
calling  special  meetinge,  was  to  give  pow- 
er to  some  designated  person  or  persons 
to  call  the  same,  and  thereby  constitute 
it  a  legal  meeting,  at  which  a  quorum 
might  transact  the  corporate  business. 
It  was  not  intended  to  be  exclusive,  or  to 
ve8t  authority  in  the  board  it  would  not 
have  If  otherwise  assembled.  There  Is  no 
allegation  In  this  bill  thatthedirectors  did 
not  meet  and  consider  the  matter  of  levy- 
ing said  tax,  and  levying  the  same  at 
such  meeting.  Nothing  in  tbe  bill  can 
have  tbe  effect  of  an  averment  that  such 
action  was  taken  separately  by  the  per- 
sons acting  as  the  board  of  directors,  or 
taken  at  different  times  and  places. 
Therefore,  as  we  have  seen,  the  presump- 
tion must  be  indulged  that  they  did  meet, 
consider  the  amount  to  be  raised  for  the 
authorized  purpose  for  which  the  same 
was  levied,  determine  the  amount,  and 


make  the  levy.  All  that  could  beintended 
from  the  allegations  of  the  bill  is  that, 
technically,  tbe  action  resulting  in  tbe 
levy  was  not  had  at  a  regular  or  "special 
meeting  "  called  in  the  manner  prescribed 
by  the  statute.  And  it  seems  to  be  insist- 
ed that  if  three  members  of  the  board  met 
without  a  formal  call,  although  ail  were 
present  and  consenting  to  act,  no  busi- 
ness could  be  transacted  at  such  meeting. 
We  are  not  prepared  to  so  hold.  It  Is  a 
ff.atter  of  common  knowledg^e  that  for- 
merly persons  would  call  upon  the  direct- 
ors severally,  and  procure  contracts  pur- 
porting to  bind  the  district,  without  the 
Joint  or  concurrent  action  of  the  members 
constituting  the  board.  To  correct  this 
evil  the  nineteenth  section  of  tbe  act  was 
inserted,  providing  that  no  business 
should  be  transacted  except  at  a  regular 
or  special  meeting  of  the  board.  We  are 
of  opinion  that  tbe  language  of  this  sec- 
tion does  not  have  reference  to  the  partic- 
ular manner  in  which  special  meetings 
may  be  called,  but  as  a  prohibition  upon 
doing  business  by  tbe  members  of  the 
board  unless  in  meeting  assembled. 

Nor  does  the  allegation  that  they  acted 
as  individuals  necessarily  imply  separate 
action,  or  that  they  acted  Individually,  in 
the  sense  of  acting  at  different  times  or 
places.  Waiving  the  suggestion  that  these 
allegations  are  mere  conclusions,  it  must 
be  apparent  that  It  tbe  three  directors 
met  and  determined  the  amount  of  school 
tax  required,  and  made  the  statutory  cer- 
tificate, and  delivered  the  same  to  the 
township  treasurer,  they  were  exercising 
an  ofBclal  function,  and  their  joint  con- 
currence and  act  was  the  exercise  of  their 
corporate  power  to  levy  the  tax ;  and  al- 
though it  is  alleged  that  the  levy  was 
made  by  two  of  the  three  directors,  it  will 
be  presumed,  If  necessary  to  uphold  the 
action  of  the  board  in  the  absence  of  aver- 
ments to  the  contrary,  that  the  other 
member  of  the  board  was  present  and  con- 
curring. 

The  third  objection  to  the  validity  of  tbe 
levy  is  that  no  record  was  kept  of  tbe  ac- 
tion of  the  board  in  respect  thereof.  Tbe 
seventeenth  section  of  the  fifth  article  of 
the  school  law  of  1889  (Rev. St.  1889,  c.  122) 
requli-es  the  clerk  of  the  school  board  to 
keep,  in  a  well-bound  book,  a  record  of  the 
official  acts  of  the  board,  which  shall  be 
signed  by  the  president  and  clerk,.and  be 
submitted  to  the  township  treasurer  for 
bis  Inspection  and  approval.  The  provis- 
ions respecting  the  levying  of  taxes  for 
school  purposes  is  In  the  eighth  article, 
and  there  is  there  found  specific  directions 
as  to  what  shall  be  dune  by  the  directors 
of  the  school-district  and  other  officers  to 
make  a  valid  levy  uf  tbe  school  tax.  The 
directors  are  required  to  ascertain,  as  near 
as  practicable,  annually,  how  much  money 
must  be  raised  by  special  tax  for  school 
purposes  during  the  ensuing  year,  wblch 
they  are  required  to  certify  to  the  town- 
ship treasurer  on  or  before  the  first  Tues- 
day in  August  annually.  It  seems  clear 
that  when  the  certificate  is  signed  by  the 
directors,  and  filed  with  the  treasurer,  it 
is  made  tbe  basis  for  extension  of  the  tax, 
and  Is  In  itself,  in  fact,  the  levy  thereof. 
When  it  Is  transmitted  to  the  clerk,  be 
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acts,  in  tbe  extension  of  the  tax,  and  issu- 
ing his  warrant  for  Its  collection,  alone  on 
such  certificate.  Nothing  more  Is  neces- 
sary under  tiie  statute  to  constitute  it,  as 
extended,  a  valid  tax.  Ttie  makioK  of  the 
certificate  and  filing  it,  as  required  bylaw, 
by  the  board  of  directors,  is  of  itself  a  de- 
termination of  the  amount  necessary  to 
be  raised  for  the  purposes  therein  indicat- 
ed. And  conceding,  as  must  be  done,  that 
the  determination  of  the  amount  to  be 
raised,  and  the  making  and  filing  of  the 
certificate  of  levy,  are  official  acts,  which 
alone  can  be  performed  by  the  board  of  di- 
rectors acting  in  their  corporate  capacity, 
and  that,  therefore,  the  clerk  of  the  board 
Is  required  to  keep  a  record  thereof,  the 
question  presented  is,  will  his  failure  to  do 
BO  render  the  tax  void'  We  have  seen 
that  the  officers  charged  with  carrying  the 
levy  forward  act  alone  upon  tbe  certifi- 
cate. They  do  not  act  upon  the  record  of 
the  board  of  directors  as  made  by  the 
town-clerk.  The  machinery  of  the  law 
which  is  to  resnltin  realizing  the  money  re- 
quired to  carry  on  this  governmental  pur- 
pose is  put  in  motion  and  vitalized  by  the 
certificate  thusflled  and  transmitted  to  the 
clerk.  We  are  of  opinion  that  tbe  failure 
ul  tlie  clerk  of  the  hoard  to  perform  the 
duty  enjoined  by  the  17th  section  of  the 
act,  or  of  the  board  to  require  it  of  him, 
cannot  have  the  effect  to  render  the  tax 
Toid.  Ordinarily  quHsi  municipal  corpo- 
rations speak  only  by  their  record,  but  it 
Is  entirely  competent  for  the  legislature  to 
prescribe  what  is  necessary  to  be  done  by 
tbe  municipal  officers  to  constitute  valid 
manicipal  acts,  and  what  shall  be  the  evi- 
dence of  the  same.  And  the  ieginlature 
having  prescribed  what  shall  constitute  a 
valid  levy  of  the  tax,  and  what  shall  be 
done  to  perfect  the  same  and  realize  tbe 
money  levied,  it  must  be  held  that  tbe  re- 
quirement that  the  clerk  shall  keep  a  rec- 
ord of  the  official  acts  of  tbe  boards  of  di- 
rectors, in  respect  of  the  levy  of  such  tax, 
is  directory  only.  The  matter  of  keeping 
s  record  does  not  go  to  the  question  of 
tbe  power  of  the  board  to  levy  the  tax. 
It  would,  U  kept,  only  be  evidence  of  the 
exercise  of  the  power  and  authority  vested 
bylaw  in  the  directors, and thestatute has 
made  the  evidence  ol  sucb  exercise  of  power 
the  certificate  on  file  in  the  office  of  the 
connty  clerk.  The  validity  of  the  tax  not 
resting  upon  tbe  record  made  by  the  clerk 
of  the  board  of  directors,  a  failure  to  make 
a  record  thereof  will  not  render  tbe  tax 
levied  In  accordance  with  ttte  law  Invalid. 
No  discussions  of  other  portions  of  the  bill 
will  be  necessary.  None  of  the  objections 
made  go  to  the  substantial  Justice  of  the 
tax.  and  we  are  of  the  opinion  that  the  al- 
legations of  the  bin  do  not  bring  the  case 
within  any  of  tbe  exceptions  before  stat- 
ed, and  that  tbe  demnrrer  was  properly 
sustained  thereto. 

We  are  of  opinion,  however,  that  in  re- 
spect to  the  matter  of  awarding  damages 
npon  dissolution  of  the  injunction  the  er- 
ror is  well  assigned.  The  only  evidence  to 
sustain  tbe  suggestion  of  damage  was 
that  of  two  witnesses,  one  of  whom  testi- 
fied :  "  Knew  of  the  services  rendered  by 
tlie  attorney  tor  the  defendant  In  this  case. 
He  heard  the  argument  bad  upon  the  de- 


murrer of  defendant  to  tbe  complainant's 
bill,  and  t^at  such  services  are  reasonably 
of  the  value  of  f50. "  And  another,  who 
testified:  "That  the  value  of  tbe  services 
of  defendant's  counsel  in  this  case  is  foO. " 
It  is  to  be  noted  that  one  testified  who 
knew  of  the  services  rendered  by  the  at- 
torneys "in  this  case  "and  heard  the  argu- 
ments on  demurrer,  and  "  that  such  serv- 
ices were  retisonably  of  the  value  of  $50. " 
Tbe  injunction  was  dissolved  upon  mo- 
tion. The  damages  to  he  recovered  upon 
suggestions  ure  those  occasioned  by  the 
wrongful  issue  of  the  writ.  Elder  v.  Sa- 
bln,  66  111.  128.  And,  where  the  injunction 
is  dissolved  on  motion,  only  reaKonable 
solicitor's  fees  paid,  or  agreed  to  be  paid, 
by  the  defendant,  for  his  services  rendered 
on  the  motion,  can  be  recovered.  Elder 
V.  Sahin,  supra;  Hamilton  v  Stewart,  59 
III.  3-30;  Allbright  v.  Smith,  68  111.  181; 
Jevne  v.  Osgood,  57  111.  WO.  In  cases 
where  tbe  bill  is  for  injunction  only,  solic- 
itors may  render  services  "in  the  case"  in 
the  preparation  of  answer,  or  examina- 
tion Into  facts  not  appearing  on  the  face 
of  the  bill,  and  afterwards  the  Injunction 
be  dissolved  on  motion  for  want  of  equity 
on  the  face  of  tbe  bin,  as  was  here  done. 
All  such  service  is  rendered  "in  the  case." 
It  seems  evident  that  the  snm  fixed  by 
these  witnesses  would  includeall  such  serv- 
ices, but  they  would  not  be  recoverable, 
although  tbe  defendant  may  have  paid 
them,  or  become  obligated  to  pay  tbem. 
We  are  of  opinion  that  the  court  erred  In 
assessing  damages  upon  the  evidence  of- 
fered. The  proof  should  have  disclosed 
what  would  have  been  a  customary  and 
usual  charge  by  reputable  attorneys  in 
practice  in  that  connty,  for  like  service  as 
that  rendered  by  the  defendant's  solicitors 
upon  the  motion  to  dissolve.  Such  serv- 
ices'Would  be  necessarily  include  theexam- 
inatlon  of  the  bill,  the  preparation  of  the 
demurrer,  and  its  proper  presentation  to 
the  court;  and,  if  it  further  appeared  that 
tbe  defendant  had  agreed  to  pay  tbe  sum 
so  proved,  decree  should  have  been  ren- 
dered therefor.  The  decree  In  respect  of 
damages  will  be  reversed,  and  in  all  other 
respects  affirmed,  each  party  to  pay  one- 
half  of  the  costs  of  this  court.  Affirmed  in 
part,  and  reversed  in  part. 

'——  (138  111.  660) 

CmcAoo,  B.  &  Q.  R.  Co.  v.  Pboplk  ex  rel. 
KiuciTZ,  Treasurer,  etc.^ 

(Supreme  Court  oj  UUncAs.    March  80,  ..S91.) 

<  RAILROAD  COWPiLNIES— TlXATIOH. 

1.  Under  Rev  St.  111.  o.  120,  S  43,  which  da, 
fines  the  "railroad  track, "which  must  be  as- 
sessed by  the  state  board  of  equalization,  as  the 
"ri^ht  01  way,  including  the  superstructure,  of 
main,  side,  and  second  track  and  turn-outs,  and 
the  station  and  Improvements  of  tbe  railroad  com- 
pany on  such  rig^bt  of  way, "  city  lots  whicb  h«ve 
been  bought  by  a  railroad  company  with  the  in- 
tention of  using  them  as  a  site  tor  its  station, 
when  it  should  soquiie  title  to  other  adjoining 
lots,  but  which  it  has  held  for  four  or  five  yean 
without  attempting  to  acquire  title  to  such  other 
lots,  form  no  part  of  Its  "railroad  track, " 

2.  Tbe  fact  that  the  railroad  company  falsely 
returned  said  lots  as  part  of  its  "railroad  track," 
and  paid  the  tax  levied  thereon  in  pursuance  of 

•Reported  by  Louis  Boisot,  Jr.,  Bs^.,  of  the 

Chicago  bar. 
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an  assessment  by  t&e  state  board,  does  not  exempt 
the  lots  from  assessment  by  the  town  assessor, 
since  the  double  assessment  is  caused  by  the 
company's  own  act. 

Appeal  from  Adams  coanty court;  WiLU- 
lAM  Maksb,  Judee. 

J.  F.  darrott  and  O.  F.  Price,  for  appel- 
lant. IV.  G.  Feigenspan  and  Carter,  Go- 
vert  A  Pape,  for  appellee. 

Baii.et,  J.  This  was  an  appeal  from  a 
lad^meiit  of  the  county  court  ot  Aduma 
cuQDty  against  certain  delinquent  town 
lots  belougiii?  to  the  Chicago,  Burlington 
&  Quincy  bailroad  Company  lor  taxes 
clHinied  to  be  due  thereon  for  the  year 
issa.  The  taxes  In  Question  were  levied  on 
said  lots  U|>on  an  aoHesament  made  by  the 
local  assessor,  and,  upon  application  by 
the  county  collector  for  Judgment,  said 
railroad  company  appeared  and  filed  ob- 
jections, which  being  overruled,  judgment 
was  rendered  against  said  lots  fur  the 
amount  of  said  taxes.  Said  objections 
were.  In  substance,  that  said  lots  consti- 
tuted a  part  of  the  property  of  the  appel- 
lant dentjmiuated  by  the  revenue  law 
"railroad track,"  and  that  the  assessment 
thereof  by  the  local  assessor  was  without 
authority  of  law  and  void;  that  the  ap- 
jiellant.  in  the  year  ISSi).  duly  returned 
said  lota  to  the  county  clerk  ol  said  coun- 
ty as  a  part  of  its  right  of  way  and  "rail- 
road track;"  and  that  upon  such  return 
said  lots  were  duly  acsesiied  by  the  state 
board  of  equalization;  and  that  taxes  for 
that  year  were  duly  extended  upon  such 
assessroeut.  and  had  been  paid  by  the  ap- 
pellant. The  determining  question  in  the 
caue  Is  whether 'said  lots  coustiluted  a 
part  of  the  appellant's  "railroad  track," 
within  the  meaning  of  sections  41  and  42of 
the  revenue  law.  If  they  did,  the  local  as- 
sessor had  no  power  to  assess  them,  and  the 
taxes  levied  upon  such  assessment  are  In- 
valid. If,  on  theother  band,  they  werenot 
a  part  pf  said  "railroad  travk,"the  local 
assessor  was  the  proper  ofiicer  to  make 
the  assessment,  and  it  Is  difficult  to  see 
bow  the  taxes  levied  on  his  assessment 
cau  be  affected  by  the  fact  that  the  appel- 
lant improperly  and  falsely  returned  said 
lots  as  a  part  of  its  "railroad  track, "  and 
thus  caused  their  assessment  by  the  state 
board  of  equalization,  and  their  taxation 
upon  that  assessment.  Section  41  of  the 
revenue  law  (Rev.  St.  c.  120)  requires  rail- 
road companies  to  make  out  and  file  with 
the  county  clerks  of  the  various  counties 
In  which  their  railroads  may  he  located  a 
stateiifentor  iJbhednle," showing  the  prop- 
erty held  lor  right  of  way,  and  the  length 
of  the  main  and  all  side  and  second  tracks 
and  turn-outs  in  such  county,  and  In  each 
city,  town,  and  village  in  the  county 
through  or  into  which  the  road  may  run, 
and  describing  each  tract  of  land,  other 
ttaan  a  city,  town,  or  village  lot,  through 
which  the  road  may  run,  in  accordance 
with  tbeUnlted  States  aarveys,  giving  the 
width  and  length  of  each  strip  of  land 
held  in  each  tract,  and  the  number  of  acres 
thereof."  Section  42  Is  as  follows:  "Such 
right  of  way.  Including  the  superstruct- 
orps  of  main,  side,  and  second  track  and 
turn-outs,  and  the  station  and  Improve- 
ments of  the  railroad  company  on  such 


right  of  way,  shall  beheld  to  be  real  es- 
tate for  the  purposes  of  taxation,  and 
denominated  'railroad  track,'  and  shall 
be  so  listed  and  valued;  and  shall  be  de- 
scribed In  the  assessment  thereof  as  a 
strip  of  land  extending  on  each  side  of  such 
railroad  track,  and  embracing  the  same, 
together  with  all  the  stations  and  im- 
provements thereon,  commencing  at  a 
point  where  such  railroad  track  crosses 
the  boundary  line  in  entering  the  county, 
city,  town,  or  village,  and  extending  to 
the  point  where  such  track  crosses  the 
boundary  line  leaving  such  county,  city, 
town,  or  village,  or  to  the  point  ol  termi- 
nation of  the  same,  as  the  case  may  be, 
containing  acres,  more  or  less,  (in- 
serting name  of  county,  township,  city, 
town,  or  village,  boundary  line  of  same, 
and  number  of  acres  and  length  in  ieet,) 
and  when  adverttsed  or  sold  fur  taxes,  no 
other  description  shall  be  necessary."  Sec- 
tion 48  requires  railroad  companies,  at  the 
time  of  filing  their  schedules  with  the 
county  clerks,  to  return  to  the  auditor  of 
public  accounts  sworn  schedules  of  their 
property  denominated  "railroad  track," 
and  subsequent  sections  require  those 
schedules  to  be  laid  before  the  state  board 
of  equanzatlon,  and  authorize  and  provide 
for  the  assessment  of  the  property  thus 
scheduled  by  said  board.  Section  46  pro- 
vides that  "all  real  estate,  Including  the 
stations  and  other  buildings  and  structures 
thereon,  other  than  that  denominated 
'railroad  track,'  belonging  to  any  rail- 
road, shall  be  listed  as  lands  or  lots,  as 
the  case  may  be,  in  the  county,  town,  vil- 
lage, district,  or  city  where  the  same  are 
located."  Section  47  requires  the  county 
clerk  to  return  to  the  assessor  of  the  town 
or  district,  as  the  case  may  require,  a  copy 
of  the  schedule  of  the  real  estate,  other 
than  "  railroad  track, "  and  of  the  iiersonal 
property,  other  than  rolling  stock,  per- 
taining to  a  railroad,  and  provides  that 
such  real  and  personal  property  shall  be 
assessed  by  the  assessor.  It  further  .pro- 
vides that  "such  property  shall  be  treated 
In  all  respects,  In  regard  to  assessment 
and  equalization,  the  same  as  other  sim- 
ilar property  belonging  to  Individuals,  ex- 
cept that  it  shall  be  treated  as  property 
belonging  to  railroads,  under  the  terras  of 
lands,  lots,  and  personal  property."  It 
appears  from  the  evidence  adduced  at  the 
hearing  of  the  appellant's  objections  that 
the  main  track  of  the  appellant's  railroad 
runs  along  Front  street.  In  the  city  of 
Quincy ;  that  blocks  2  and  3,  In  Pease's 
addition  to  Qnincy,  adjoin  Front  street 
on  the  east;  that  In  1884  or  1885  the  ap- 
pellant obtained  by  purchase  the  title  to 
lots  1,  2,  3,  4,  the  south  30  feet  of  lot  6,  lot 
6,  and  the  south  30  feet  of  lot  7,  in  said 
.block  2,  and  lots  4,  5,  6,  and  7,  in  said 
block  S;  that  said  lots  were  purchased 
with  the  view  of  ultimately  acquiring  the 
title  to  the  remaining  portions  of  said 
blocks,  either  by  purchase  or  condemna- 
tion, and  of  locating  and  erecting  on  said 
property  a  passenger  station ;  that  the 
title  to  the  residue  of  said  blocks  had  not 
been  acquired  by  purchase  because  the 
owners  thereof  were  asking  prices  which 
the  appellant  deemed  too  high,  and  that 
no  steps  had  been  taken  to  acquire  title 
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thereto  by  condemnation;  that  none  of 
said  lots  bad  ever  been  In  fact  used  for 
railroad  parpoBes ;  that  at  tbe  time  they 
were  purchased  a  warehouse,  and  perhaps 
some  other  bailOiDKs,  were  standlnK  there- 
on, and  that  since  said  purchase  said 
buildings  had  been  in  the  occupancy  of 
third  persons  by  appellant's  permission, 
who  had  paid  the  aiipellant  rent  therefor 

Itseems  to  us  to  be  very  clear  that  what- 
ever appropriation  the  appellant  intends 
to  make,  or  may  hereafter  make,  of  said 
lota,  when  it  has  succeeded  In  acquiring 
title  to  the  residue  ot  its  proposed  depot 
grounds,  said  lots  cannot  now  be  said  to 
be.  In  any  proper  sense,  a  part  of  its  "  rail- 
road track."  They  are  not,  and  never  have 
been,  actually  appropriated,  by  the  appel- 
lant as  a  part  of  Its  right  of  way,  and  so 
do  not  come  within  tbe  definition  of  "  rail- 
road track,"  as  given  by  said  section  42  of 
the  revenue  law  Even  If  the  title  to  the 
residue  ot  the  site  for  the  proposed  passen- 
ger station  b^d  been  acquired  and  the  sta- 
tion boilt,  that  alone  would  not  necessarily 
constitute  tbe  lots  in  question  a  part  of 
the  appellant's  "railroad  track."  Where 
stations  and  other  impro  vemen  ts  are  erect- 
ed on  "the  right  of  way"  of  a  railroad 
company,  they  may  be  regarded  ab  a  part 
of  the  "railroad  track, "  within  the  mean- 
ing of  section  42  of  tbe  revenue  law:  but 
section  46  clearly  contemplates  the  pos- 
sibility ot  stations  and  other  buildings  and 
structures  ot  railroad  companies  not  being 
on  their  right  of  way,  and  therefore  not  a 
part  of  their  "  railroad  track. "  No  railroad 
tracks  have  ever  been  constructed  upon 
the  lots  In  question  here,  and  there  Is  no 
proof  in  the  record  that  the  appellant  con- 
templates tbe  construction  ot  any  of  its 
tracks  thereon.  It  is  not  easy  to  see,  then, 
how  the  construction  by  the  appellant  of 
its  passenger  station  on  a  piece  of  land  ad- 
joining this  right  of  way  will  Ipso  facto 
have  the  effect  of  constituting  said  land  a 
partot  the  right  ot  way.  Butthei-e  has  so 
far  been  no  appropriation  ot  said  lotu  as 
a  site  for  a  passenger  station.  The  evi- 
dence merely  shows  an  intention  to  make 
such  appropriation  wheneverthecompbiin- 
ant  succeeds  in  obtaining  title  to  the  resi- 
due of  the  property  necessary  for  the  pur- 
pose. That  may  or  may  not  happen,  and, 
until  it  does,  tbe  lots  which  the  appellant 
now  holds  cannot  be  regarded  as  having 
been  definitely  appropriated  to  any  rail- 
road purpose.  There  is  no  view  ot  thecase, 
then,  in  which  said  lotscannow  be  regard- 
ed as  a  part  ot  the  appellant's  "railroad 
track." 

But  It  Is  said  that  the  former  decisions 
ot  this  court  sustain  a  different  view  from 
the  one  here  expressed.  'The  case  of  Rail- 
way Co.  V.  Itliller,  72  III.  144,  to  which  we 
a  re  referred,  arose  upon  demurrer  to  a  bill, 
it  being  alleged  in  the  bill  that  the  city 
lots  there  in  question  were  used  by  tbe 
railroad  company  as  a  part  of  its  right  of 
way,  and  us  such  bad  been  returned  to 
and  assessed  by  tbe  state  board  ot  equal- 
ization as  a  part  ot  its  "railroad  track. " 
Tbe  averments  of  the  bill  being  admitted 
by  the  demurrer,  no  question  was  present- 
ed as  to  whether  said  lots  were  or  were 
not  in  tact  a  part  ot  the  "railroad  track," 
but,  upon  the  case  as  admitted,  it  was 


held  that  tbe  assessment  by  the  state 
board  of  equalisation  was  tbe  proper  one. 
In  Railroad  Co.  v.  People,  98  111.  .S60,  the 
question  was  whether  two  lots  of  land  in 
the  city  ot  Bloomington, containing  some- 
thing over  82  acres,  were  a  part  ot  tbu 
"railroad  track"  of  the  Chicago  &  Alton 
Railroad  Company.  It  appeared  that  the 
main  tracks  of  said  company  run  across 
said  land,  occup.vlng  a  strip  uf  land  100 
feet  In  width,  and  that  upon  tbe  residue 
of  said  land  were  situated  the  car-shops, 
machine-shops,  blacksmith  shops,  foundry, 
round-house,  freight  depot,  stock-yards, 
paint-shops,  etc.,  ot  said  company,  and 
that  the  entire  tract  was  covered  with 
railroad  tracks  continually  In  use  tor  tbo 
purpose  of  running  cars  and  engines  over 
them,  and  for  switching  cars,  making  up 
trains,  loading  and  unloading  cars,  and 
for  various  other  purposes  In  the  transac- 
tion of  thecompany's  business  as  commoii 
carriers.  Although  it  Is  not  so  specltlcally 
stated  in  tbe  report  of  the  case,  we  may 
assume,  from  our  general  knowledge  of 
such  establishments,  that  said  company's 
railroad  tracks  run  through  or  Into  most, 
if  not  all,  ot  said  shops  and  buildings;  and 
therefore  that  the  whole  of  said  land,  In- 
cluding that  covered  by  said  buildings,  as 
well  as  the  rest,  was  practically  and  sub- 
stantially occupied  by  said  tracks,  and 
used  as  a  road- way  for  the  movement  of 
the  company's  engines  and  cars.  We  there 
held  that  the  land  in  the  actual  use  of  a 
railroad  company  for  side  tracks,  8  witches, 
and  turn-outs  must  be  regarded  Justases- 
sentially  a  part  of  its  right  ot  way, within 
the  meaning  of  ther^^venae  law,  as  was  the 
land  occupied  by  its  main  tracks;  and,  as 
In  that  case  substantially  all  ot  the  land 
there  in  question  was  thus  appropriated 
and  used,  it  formed  a  part  of  the  compa- 
ny's right  of  way  and  "railroad  track," 
although  the  company  had  erected  and 
was  using  various  shops  thereon  for  the 
housing,  construction,  and  repair  of  Its  en- 
gines and  cars.  It  is  too  plain  for  serious 
controversy  that  the  rule  established  by 
that  case  bas  no  application  to  the  ques- 
tions presented  by  tbe  present  appeal. 
People  V.  Railroad  Co.,  116  111.  181,  4  N.  E. 
Rep.  480,  presented  a  cane  of  a  new  rail- 
road which  had  been  located  over  a  given 
route,  was  in  actual  process  of  construc- 
tion, bad  purchased  tbe  pieces  ot  property 
there  In  question  tor  its  right  of  way,  and 
was  holding  them  for  that  purpose,  al- 
though it  had  not  acquired  all  the  Interven- 
ing property,  but  was  proceeding  by  con- 
demnation and  purchase  to  acquire  it  all, 
so  as  to  make  a  continuous  line  ot  road, 
and  so  as  to  actually  use  it  all  for  tracks 
and  stations.  We  there  said  that  It 
would  bea  too  narrow  construction  of  the 
statute  to  hold  that  the  property  must  be 
in  the  actual  use  of  the  railroad  company 
for  railroad  purposes,  the  requirement  ot 
the  statute  being  that  the  schedule  filed 
with  the  county  clerk  should  show,  not 
that  the  proi>erty  was  actually  used  tor 
right  of  way,  but  that  it  was  "held  for 
right  otway;"  that,  "where  property  Is 
circumstanced  as  all  this  was,  the  road 
being  In  process  of  construction,  and  the 
property  In  good  faith  acquired  and  held 
for  right  of  way,  and  tbe  delay  coming 
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only  from  the  non-acquirement  of  Inter- 
vening property  which  was  being  ob- 
tained, 8uch  property  Is  to  be  considered 
as  much  a  part  of  the  'railroad  track,'  as 
denominated  by  thn  i-ovenue  law,  as  If 
tracks  has  actually  been  constructed  up- 
on it. "  It  la  clear  that  the  doctrino  thus 
announced  can  have  no  application  to  the 
record  before  us.  Here  the  company  iu 
question  Is  one  whose  right  of  way  baa 
long  been  established  and  in  use,  and,  al- 
tbouKh  the  lots  under  consideratloB  may 
hare  been  purchased  with  the  intention  of 
ultimately  using  them  for  the  purposes  of 
a  passenger  station,  nothing  has  been  or 
is  being  done  by  way'  of  carrying  that 
purpose  into  execution,  or  of  acquiring  the 
other  lands  necessary  for  that  purpose, 
although,  at  the  time  the  asBessment  in 
question  was  made,  four  or  five  ^ears  bad 
elapsed  since  their  purchase.  It  may  be 
that  it  is  the  intention  of  the  appellant  to 
make  use  of  said  lots  at  some  future  time, 
in  such  way  as  to  make  them  a  part  of  its 
railroad  system,  and  possibly  of  its  right 
of  way, but  it  is  olear  that  it  has  not  done 
so.  In  Railroad  Co.  v.  People,  V/d  111.  671, 
22  N.  £.  Rep.  864,  and  25  N.  E.  Rep.  5,  the 
only  question  was  whether  the  land  con- 
stituting the  actual  right  of  way  of  a  side 
track  running  from  the  company's  main 
track  to  a  certain  atone  quarry  owned  by 
the  company,  and  which  it  was  working 
for  the  purposeof  obtaining  stone  for  rail- 
road purposes,  was  a  part  of  the  com- 
pany's right  of  way,  within  the  meaning 
of  the  revenue  law,  so  as  to  be  properly  re- 
tomed  and  araessed  as  a  part  of  its  "rail- 
road trat'k. "  On  the  authority  of  former 
cases,  that  question  was  answered  in  the 
affirmative.  It  was  not  disputed  that  the 
land  there  assessed  as  "railroad  track" 
was  properly  appurtenant  to  said  side 
track  as  its  right  of  way,  the  question  be- 
ing whether  a  side  track  situated  as  that 
was,  and  constructed  and  used  for  the  pur- 
poses there  shown,  was  one  of  the  side 
tracks  or  turn-outs  of  said  railroad  com- 
pany, within  the  meaning  of  section  41  of 
the  revenue  law.  Clearly,  the  questions 
involved  in  that  case  have  no  bearing  up- 
on the  present  appeal.  It  is  strenuously 
urged  that,  if  the  assessment  in  question 
la  sustained,  the  appellant,  having  al- 
ready paid  the  taxes  on  the  same  proper- 
ty levied  in  pursuance  of  tiie  assessment 
made  by  the  state  board  of  equaliaatiou, 
will  be  subjected  to  a  double  taxation  of 
said  property.  If  that  is  the  case,  it  is  so 
by  reason  of  an  act  for  which  the  appel- 
lant alone  is  responsible.  Its  error  lu 
scheduling  said  lots,  as  a  part  of  its  "  rail- 
road track, "in  no  way  interfered  with 
the  right  and  duty  of  the  local  assessor 
to  assess  said  lots,  or  of  the  proper  ottlcers 
to  levy  and  extend  the  taxes  upon  such 
assessment.  The  in  valid  tax  was  that  lev- 
led  CD  the  assessment  of  the  state  board 
of  equalization,  and  that  assessment  hav- 
ing been  brought  aboutby  the  appellant's 
own  voluntary  act,  and  the  taxes  levied 
thereon  having  been  voluntarily  paid, 
snch  payment  must  be  regarded  as  a  vol- 
untary payment,  in  respect  to  which  the 
law  gives  the  appellant  no  remedy.  We 
are  of  the  opinion  that  the  objections  filed 
by  the  appellant  -were  properly  overruled. 


and  the  Judgment  of  the  connty  court  will 
therefore  be  affirmed. 

Maqbddub,  J.,  {coBcnrrlBff  specially.) 
I  concur  in  the  conclusion  reached  by 
this  opinion,  but  not  in  the  views  ex- 
pressed in  it,  for  the  reasons  stated  in  dis- 
senting opinion  in  Railroad  Co.  v.  PeoplCt 
129  111.  571,  22  N.  E.  Rep.  864,  and  26  N.  E. 
Rep.  5. 

■  (133  ni.  «3) 

Wilson  v.  Boakd  of  Trustees  of  Sani- 
tary District  of  Chicago  et  alA 
(Supreme  Court  of  lUinois.    June  13, 1890.) 
J&amoxPAij  CoBPOBATioNS  —  Sanitabt  District— 

TAZ1.TI0K— MUNIOIFAL  iRDBBTBDNBSa  —  CON8Tt- 
TDTIOilAIi  Law. 

1.  It  is  within  the  power  of  the  general  as- 
sembly tu  authorize  the  formation  of  sanitary  dis- 
tricts as  municipal  corporations,  without  regard 
to  the  existence  and  boundaries  of  previously  cre- 
ated municipalities,  tbere  bein^  no  provision  in 
the  Illinois  constitution  to  tho  contrary.  Ma.- 
eBCDEB,  J.,  dissenting. 

S.  Const  111.  art  0,  $  9,  which  provides  that 
the  general  assembly  may  vest  the  corporate  au- 
thorities of  cities,  villages,  and  towns  with 
power  to  make  local  improvements  by  special  as- 
sessment or  special  taxation,  or  otherwise,  and 
ihat  all  municipal  corporations  may  he  vested 
with  authority  to  assess  and  collect  taxes  for  all 
other  corporate  purposes,  and  Id.  art  4,  J  31,  as 
amended  in  1878,  which  provides  that  the  general 
assembly  may  vest  the  corporate  auUiorlties  of 
drainage-districts  with  power  to  levy  special  as- 
sessments, do  not  prohibit  the  general  assembly 
from  investing  the  corporate  authorities  of  san- 
itary districts  with  the  power  of  general  taxation 
for  sanitary  purposes.  Maqbudeb,  J.,  dissent- 
ing. 

5.  Under  Const  IU.  art  9,  g  18,  which  pro- 
vides that  "no  county^  city,  township,  school- 
distriuL,  or  other  municipal  corporation  shall  be 
allowed  to  become  indebted"  beyond  a  certain 
amount,  the  corporate  authorities  of  a  sanitary  dis- 
trict are  not  affected  as  to  the  amount  of  indebt- 
edness which  they  may  incur  by  the  indebted- 
ness of  other  municipal  corporations  covering 
part  of  their  territory.  Maqbcdbr,  J.,  dissent- 
ing. 

4.  Const  IIU  art  4,  g  33,  which  prohibits  the 
incorporation  of  "cities,  towns,  and  villages"  by 
local  or  special  legislation,  does  not  prevent  the 
general  assembly  nom  incorporating  a  sanitary 
district  by  special  act 

6.  Const  111.  art  4,  I  32,  which  prohibits 
special  legislation  in  all  cases  where  a  general 
law  can  be  made  applicable,  is  addressed  solely 
to  the  general  assembly,  and  does  not  render  any 
special  act  subject  to  Judioial  review. 

Appeal  from  circuit  court.  Cook  coun- 
ty ;  O.  W.  HoRTON,  Judge. 

Bill  by  Marshal  J.  Wilson  against  the 
Board  of  Trustees  of  Sanitary  District  of 
Chicago,  and  the  individual  members  of 
said  board,  to  restrain  the  defendant! 
from  issuing  bonds.  The  circuit  court  dis- 
missed the  1)111  on  demurrer  for  want  of 
equity,  and  the  complainant  appeals. 
Complainant's  bill  proceeded  upon  the  the- 
ory that  the  act  of  May  29, 1889.  (Rev.  at. 
III.  c.  24.  §  343  et  seq.)  was  nnconntitu- 
tional.  The  provisions  of  this  act  are 
stated  in  the  case  of  People  v.  Nelson, 
post,  217. 

A.  M.  Pence,  for  appellant.  Wilson  A 
MooK,  for  appellees.  Edward  Osgood 
Brown,  amicus  curisa. 

'Reported  by  liOuis  Boisot,  Jr.,  Esq.,  of  .the 
Chicago  bar.  .  . 
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SoHOLFiRLD,  J.  Tbo  cootentiona  in  tbe 
present  catie,  on  behalf  of  appellant,  an 
(oruinlated  byblscounsel,  are:  "(1)  That 
tbe  sanitary  district  is  a  drainage  district 
within  tbe  meaning  of  section  31,  art.  4, 
of  the  constitution,  and  that  such  pro- 
vision of  the  constitution  is  a  limitation 
upon  the  powers  of  tbe  general  assembly 
to  autborisesnch  improvement  to  be  made 
in  any  other  vyay  than  as  proTldeii  there- 
in, vie,  by  special  assessment.  (2)  That 
the  Improvement  in  question  Is  a  local 
improvement,  and  under  section  9,  art.  9, 
of  tbeconstitntloii,  the  corporate  author- 
ities of  cities,  towns,  and  villages  alone 
can  make  same;  that  the  municipal  cor- 
poration in  question  is  neither  a  city  nor 
a  town  nor  a  village,  nor  do  the  officers 
thereof -exercise  the  powers  of  any  city, 
town,  or  village,  or  of  any  number  thereof, 
in  combination.  (3)  The  second  para- 
graph nf  sairl  section  9,  art.  9.  although  it 
gives  all  municipal  corporations  power  to 
assess  and  levy  taxes  for  all  other  corporate 
purposes,  necessarily  excludes  from  such 
corporations  the  power  to  raise  revenue  by 
general  taxation  for  the  purpose  of  a  local 
improvement,  which  this  Is.  (4)  The  in- 
debtednesB  due  from  the  cities,  villages, 
and  towns  included  within  the  boundaries 
of  this  district  Is  much  beyond  6  per  cent. 
of  tbe  value  of  the  taxable  property  there- 
in, as  ascertained  by  the  last  assessment 
for  state  and  county  taxes.  Complete 
power  is  given  to  the  city  of  Chicago,  un- 
der its  charter,  to  prosecute  and  make  the 
improvement  contemplated,  and  It  is 
manifest  that  this  new  corporation  was 
created  for  the  sole  purpose  of  evading  sec- 
tion 12,  art.  9,  in  regard  to  the  limit  placed 
upon  the  indebtedness  of  such  city.  (5) 
The  act  in  question  is  a  local  law,  as  is 
apparent.  This  Is  not  objectionable  if 
the  power  of  the  assembly  to  pass  this 
act  is  referred  to  the  drainage  section  of 
the  constitution,  but,  If  not  governed  by 
the  drainage  section,  then  it  is  obnoxious 
to  section  22,  art.  4,  in  regard  to  special 
legislation.  It  is  an  amendment  of  the 
city  incorporation  act,  and  it  grants 
privileges  and  franchises  to  a  corporation 
by  special  act.  ** 

In  the  view  that  we  take  of  these  con- 
tentions, they  Involve  but  three  general 
questions:  (1)  Is  it  within  the  power  of 
the  g:eneral  assembly,  under  our  consti- 
tution, to  authorize  tbe  formation  of  san- 
itary districts,  disregarding  tbe  existence 
and  boundaries  of  pre-existing  municipal 
corporations,  and  invest  their  corporate 
authorities  with  powers  of  general  taxa- 
tion for  sanitary  purposes?  (2)  If  this 
shall  be  answered  in  the  affirmative,  are 
tbe  corporate  authorities  of  such  districts 
limited  in  tbe  amount  of  indebte<lnees 
which  they  may  incur,  under  'section  12, 
art.  9,  of  theconstltutlon,  by  the  amounts 
of  pre-existing  indebtedness  of  other  mu- 
nicipal corporations  covering  tbe  same,  or 
a  part  of  the  same  territory?  (3)  Is  the 
act  under  which  the  district,  whose  cor- 
porate authorities  are  here  sought  to  be 
enjoined,  was  formed,  local  or  special  lee- 
islation,  within  the  prohibition  of  section 
22,  art.  4,  of  the  constitution?  It  will  be 
most  convenient  for  us  .to  observe  this  or- 
der In  Considering  and  passing    upon  tbe 


qnratlons  discnssed  In  the  arguments  of 
counsel. 

1.  It  has  been  stated,  and  frequently  re- 
peated, in  decisions  of  this  court,  that  tbe 
constitution  of  the  state  is  not  to  be  re- 
garded as  a  grant  of  powers  to  tbe  legis- 
lative department,  but  that,  on  the  con- 
trary, it  is  rather  to  be  regarded  as  a  re- 
striction upon  its  powers;  that,  the  whole 
legislative  power  of  the  state  being  con- 
ferred by  the  constitution  upon  the  gen- 
eral assembly,  every  subject  within  tbe 
scope  of  civil  government  not  withdrawn 
from  its  authority  may  be  acted  upon  by 
that  body.  People  t.  Salomon,  51  111.  37; 
Sawyer  v.  City  of  Alton,  3  Scam.  127; 
Field  V.  People,  2  Scam.  79 ;  Rnggles  v. 
People,  91  III.  256 ;  Richards  v.  Raymond, 
92  111.612;  Harris  v.  Board.  105  111.  445; 
Association  v.  Lounsbnry,  21  III.  510;  Por- 
ter v.  Railroad  Co.,  76  111.  561;  Munn  v. 
People,  69  111.  80. 

Our  firstlnqniry here, therefore,  mnst  be. 
Is  the  general  assembly  prohibited,  by  our 
present  constitution,  from  authorizing 
the  formation  of  sanitary  districts,  disre- 
garding pre-existing  municipal  corpora- 
tions, and  investing  the  corporate  au- 
thorities thereof  with  powers  of  generul 
taxation,  within  snch  districts,  for  the 
purposes  for  which  such  districts  are  au- 
thorized to  be  formed?  The  rule  is,  lan- 
guage restricting  the  legislative  power  ot 
theueneral  assembly  must  be  construed 
strictly  People  v.  Wilson.  15  III.  392. 
And,  unless  it  shall  then  clearly  appear 
that  the  legislation  in  question  is  within 
the  terms  of  the  restriction,  it  must  be 
sustained;  if  it  be  doubtful  only,  whether 
it  is  or  not,  the  doubt  must  go  In  favor  of 
the  validity  of  the  action  of  the  general 
assembly.  Insurance  Co.  v.  Swigert,  101 
III.  653;  Knickerbocker  v.  People,  102  III. 
218;  Wuia  V.  Aldrlch,  124  111.  591,  16  N.  E. 
Rep.  886;  People  v.  Marshall,  1  Gilman, 
672. 

It  is  not  contended  that  there  is  any  ex- 
press denial  in  the  constitution  of  power 
in  the  general  assembly  to  authorize  the 
formation  of  sunltary  districts,  but  the 
contention  is  that  it  is  denied  by  neces- 
sary implication.  Upon  an  examination 
of  the  constitution,  it  will  be  seen  that 
article  10  of  that  instrument  provides  for 
the  organization  of  counties  and  for  coun- 
ty government,  and  that  iu  other  articles 
it  is  contemplated  that  there  will  be  local 
government,  for  public  purposes,  desig- 
nated as  "cities,"  "towns,"  "villages," 
"school-districts,"  and  "other  municipal 
corporations;"  but  there  is  no  specifica- 
tion of  the  powers  that  shall  be  conferred 
upon  either,  and  no  prohibition  of  the 
withdrawal  of  powers  once  conferred  upon 
one,  and  thereafter  conferring  them  upon 
another.  In  these  respects  the  present 
constitution  docs  not  differ  from  the  con- 
stitutions ot  1818  and  1848.  In  Shaw  t. 
Dennis,  5  Gilman,  405,  and  Dennis  v.  May- 
nard,  15  III.  477,  which  presented  questions 
arising  upon  a  statute  enacted  under  the 
constitution  of  1818,  it  was  held  that  it 
was  competent  for  the  general  assembly 
to  arbitrarily  create  a  district  for  the  pur- 
pose of  building  and  repairing  a  bridge, 
and  to  impose  taxes  therefor  upon  per- 
sons and   property  within   tbe  district. 


Digitized  by 


Google 


m.) 


WILSON  c.  BOARD  OP  TRUSTEES  OF  SANITARY  DISTRICT. 


205 


The  constitution  of  1848,  however,  con- 
tained this  provlalon,  (section  6,  art.  9:) 
"The  corporate  aathorities  of  counties, 
townshipH,  8chool-dli>trlct8,  cities,  towns, 
and  villages  may  be  vested  with  power  to 
assess  and  collect  taxes  for  corporate  pur- 
poses ;  such  taxes  to  be  aniform  ip  respect 
to  persons  and  property  within  the  juris- 
diction ot  the  body  Imposing  the  same; 
•  *  •"  and  It  was  held  under  this  sec- 
tion that  no  other  corporate  aathorities 
than  those  of  counties,  tovjnships,  school- 
districts,  cities,  towns,  and  villages  could 
be  vested  with  power  to  assess  and  collect 
taxes  for  corporate  purposes,  (Harward 
v.  Drainage  Co.,  51  ni.  130,  People  v. 
Mayor,  Id.  17;)  and  this  upon  the  ground 
that  the  enumeration  of  certain  corpora- 
tions is  the  exclusion  of  all  not  enumer- 
ated. But  no  case  has  been  found  in  which 
it  was  ruled  thut,  had  this  enumeration 
been  omitted,  other  municipal  corpora- 
tions than  those  enumerated  could  not 
have  been  vested  with  powerto  assess  and 
collect  taxes  fur  corporate  purposes.  On 
the  contrary,  the  omnipotence  of  the  gen- 
eral assembly  in  all  matters  relatins  to 
the  authorization  of  the  formation  of  mu- 
nicipal corporations,  and  mvesting  them 
with  powers  of  local  government,  except 
in  so  faras  prohibited  by  the  constitution, 
tans  been  often  asserted.  Thus  in  People 
▼.  Salomon,  supra,  the  constitutionality 
of  a  Rtatote  anthorizing  the  formation  of 
a  district  for  park  purposes  by  the  union  ot 
two  or  more  towns,  pursuant  to  an  af- 
firmative vote  of  the  electors  of  such 
towns,  respectively,  and  Investing  com- 
missioners named  in  the  act  as  its  corpo- 
rate authorities,  with  powers  of  taxa- 
tion, was  sustained.  And  it  was,  among 
other  things,  taid  in  the  opinion: 
"There  is  no  protection  which  we  have 
been  able  to  discover,  and  we  have 
been  pointed  to  none,  against  the  crea- 
tion by  the  legistature  of  every  conceiv- 
able description  of  corporate  author- 
ities, and,  when  created,  to  endow  them 
with  all  the  faculties  and  attributes  ot 
other  pre-existing  corporate  authoritlt«. " 
And  again:  "The  constitution  nowhere 
commits  corporate  objects  or  purposes 
irrevocably  to  anthorittes  now  existing, 
iiordoes  It  prohibit  thecuramittal  of  them 
to  such  corporate  authorities  as  may  be 
called  into  life  by.  the  same  law  which 
creates  the  subject,  and  commits  it  to  their 
jurisdiction."  Since  a  park  district  does 
not  fall  within  the  definition  of  a  county, 
a  township,  a  school-district,  a  city,  a 
town, or  a  village,  It  is  plain  theparlc  com- 
missioners, as  such  merely,  were  not  the 
corporate  authorities  ot  such  a  corpora- 
tion, as  under  section  5,  art.  9,  supra,  could 
levy  a  tax'  lor  corporate  purposes ;  and 
the  act,  therefore,  sought  to  make  them 
corporate  authorities  of  each  of  the  town- 
ships united  In  the  parls  district  for  park 
purposes.  But  it  was  held  in  Uarward's 
Case,  and  in  the  Mayor  Case,  supra,  that 
by  the  phrase  "corporate  authorities," 
within  the  meaning  of  section  5,  art.  9,  su- 
pra, must  be  understood  those  municipal 
officers  who  are  either  directly  elected  by 
the  population  sought  to  be  taxed  by 
them,  or  appointed  in  some  mode  to  which 
they  hare  given  their  assent,  and  so  it  was 


necessary,  in  order  to  sustain  the  antbor- 
ity  of  the  commissioners  in  the  Salomon 
Case,  that  each  ot  the  townships  united  in 
the  park  district  should  vote  in  favor  of 
the  act:  and, such  affirmative  vote  having 
been  given.it  was  held  that  the  park  com- 
missioners were  thereby  made  the  corpo- 
rate autboritiPS,{orpark  purposes,  of  each 
of  the  townships  united  in  the  park  dis- 
trict, and  so  were  empowered  to  assess 
and  collect  taxes  in  each  of  such  town- 
ships for  park  purposes.  And  upon  this 
the  court  said :  "These  relatora  are  made 
a  body  politic  and  corporate,  with  per- 
petual succession  and  with  a  seal,  and, 
though  appointed  by  the  governor,  they 
are  a  corporate  authority,  witliin  the 
meaning  of  the  constitution,  as  the  people 
of  the  towns  named  have  consented  by 
their  votes  to  the  mode  ot  appointment. 
By  their  votes  they  have,  by  large  majori- 
ties, adopted  this  act,  thus  making  the  re- 
lators or  commissioners  corporate  au- 
thorities, pro  bac  vice,  for  the  purposes  ot 
this  park,  and  have  consented  to  the 
creation  ot  this  debt.  We  lay  no  stress 
upon  the  tact  that  the  commissioners  are 
nominally  a  corporation,  for  we  do  not 
hold  it  is  in  that  capacity  they  can  issue 
bonds  or  levy  taxes  to  bind  the- people  ot 
these  three  towns,  but  as  township  or 
corporate  authorities  whose  appointment 
has  been  assented  to  by  the  people  within 
their  jurisdiction. "  To  likf  effect  see,  also, 
Dunham  v.  People,  96  III.  331.  In  Greeley 
V.  People,  60  111.  19,  neither  a  city,  nor  a 
village,  nor  a  collection  of  bouses  inter- 
mediate between  a  city  and  a  village,  but 
a  district  of  country  including,  perhaps, 
oncor  more  villages,  and  an  extended  area 
of  farming  country,  was  incorporated  as 
a  town,  and  vested  with  extensive  func- 
tions ot  municipal  government,  including 
those  of  levying  and  collecting  taxes,  and 
making  and  collecting  special  assessments 
for  local  improvements.  It  was  objected 
to  an  application  tor  judgment  lor  taxes, 
special  assessments,  etc.,  that  the  consti- 
tution ot  1S48,  by  requiring  the  legislature 
to  pass  a  general  law  for  township  or- 
ganization, forbade,  by  ImpIicatioD,  the 
granting  to  towns  of  speciulcharters;  but 
it  was  answered  that  there  was  nothing 
in  the  constitution  of  1848  prohibiting  the 
general  assembly  from  granting  special 
municipal  charters,  and  it  was  added:  "In 
the  absence  ot  prohibition,  this  power 
clearly  belonged  to  that  body,  and  it  could 
exercise  it  as  well  in  regard  to  a  town  six 
miles  square  as  to  a  village  with  a  less  ter- 
ritory." In  People  V.  Harper,  91  111.357,, 
we  held  that  it  was  competent  for  the  gen-' 
eral  assembly  to  withdraw  from  the  cor- 
porate authorities  ot  the  city  of  Chicago 
the  inspection  of  grain,  and  to  devolve  it 
upon  the  board  of  railroad  and  warehouse 
commissiouers.  Fab  ic  corporations,  for 
the  opening.  Improving,  and  repairing  of 
roads,  and  the  building  and  mnintnining 
of  bridges,  have  been  created  under  enact- 
ments ot  the  general  assembly,  and  invest- 
ed with  powers  of  taxation  for  corporate 
purposes,  and  it  has  been  held  that  no 
provision  ot  the  present  constitution,  or 
of  that  of  1848,  requires  tbat  their  bound- 
aries shall  be  tbesame  as  tbatof  the  town- 
ships.   Buta  V.Kerr,  123  111.659,14  N.  F. 
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Bep.  671.  So,  also,  It  has  been  held  that 
the  general  assembly ,  In  exercising  its  gen- 
eral power,  under  the  amendment  to  the 
constitution  to  be  hereafter  noticed,  to 
authorize  the  organization  of  drainage 
districts,  is  not  limited  by  the  boundaries 
ofpre-existiugcorporations,  nor  compelled 
to  aiinpt  their  corporate  anthorities. 
Owners  of  Lands  v.  People,  113  111.  804.  It 
has  likewise  been  held  that  the  burdens  of 
opening,  improving,  and  repairing  high- 
ways, building  and  maintaining  bridges, 
and  the  care  and  support  of  paapers,  may 
be  Imposed  upon  certain  classes  of  munici- 
pal corporations,  and  afterwards  changed 
and  imposed  apon  others  within  the  dis- 
cretion of  the  general  assembly.  People 
V.  Power,  25  111.  187;  Board  v  Spring- 
field, 63  111.  66,  Logan  Co.  v.  Lincoln,  81 
III.  156;  Seagraves  v.  City  of  Alton,  13  III. 
866;  Town  of  Fox  V.  Town  of  Kendall,97 1,11. 
72;  Supervisors  v.  People.  110 111. 611.  And 
in  general,  In  the  absence  of  constitutional 
restraint,  it  has  been  held  that  the  general 
assembly  may  create,  annul,  and  change 
municipal  corporations,  and  control  and 
dispose  of  their  property,  as  to  It  shall 
seem  most  in  consonance  with  the  public 
welfare.  Peoplev.  Wren,4  Scam.  269;  Bock 
Island  Co.  v.  Sage,  88  III.  682;  County  of 
Richland  v.  County  of  Lawrence,  12  III.  I ; 
Trustees  v.Tatman,  13111.27;  Supervisors 
V.  People,  110  III.  611;  Harris  v.  Board,  105 
111.  445;  Wetherdl  v.  Devlne,  116  111.  631,  6 
N.  E.  Rep.  24. 

Our  present  constitution,  adopted  in 
1870,  contains  the  following  section :  Sec- 
tion 9,  art.  9.  "The  general  assembly -may 
vest  the  corporate  authorities  of  cities, 
towns,  and  villages  with  power  to  make 
local  improvements  by  special  assessment, 
or  by  special  taxation  of  contiguous  prop- 
erty, or  otherwise.  For  all  other  corpo- 
rate purposes  all  municipal  corporations 
may  be  vested  with  authority  to  assess 
and  collect  taxes;  but  such  taxes  shall  be 
uniform  in  respect  to  persons  and  prop- 
erty within  the  Jurisdiction  of  the  body 
Imposing  the  same."  This,  it  will  be  ob- 
served, differs  materially  from  section  6, 
art.  9,  of  the  constitution  of  1S48,  in  two 
respects:  First,  It  enumerates  the  corpo- 
rate authorities  of  "cities,  towns,  and  vil- 
lage," and  provides  that  they  may  be 
vested  with  power  to  make  local  improve- 
ments by  special  assessment,  or  by  special 
taxation  of  contiguous  property,  or  other- 
wise; and,  second,  it  does  not  enumerate, 
as  does  section  6  of  article  9  of  the  consti- 
tution of  1848,  the  municipal  corporations 
the  corporate  authorites  of  which  may 
°be  rested  with  power  to  assess  and  collect 
taxes  for  corporate  purposes,  but  simply 
provides  that,  for  certain  corporate  pur- 
poses, "all  municipal  corporations  may  be 
vested  with  authority  to  assess  and  col- 
lect taxes,"  etc.  Very  clearly,  the  words 
"mnnlcipal  corporations"  are  here  used, 
not  in  their  primary  sense  of  "cities, 
towns,  and  villages,"  but  in  their  ordi- 
narily accepted  and  more  enlarged  sense 
of  public  local  corporations,  exercising 
some  governmental  function ;  for,  had  it 
been  Intended  to  mean  by  them  only  cities, 
towns,  and  villages,  there  would  have 
be  no  difference  between  the  language 
employed  in  the  first  clause  to  describe  the 


corporations  intended  by  It,  and  the  lan- 
guage employed  in  the  second  clause  to  de- 
scribe the  corporations  intended  by  that 
clause.  This  change  in  phraseology  is  con- 
clusive that,  in  respect  to  the  corporations 
to  be  affected,  a  different  Idea  is  intended 
to  be  expressed  in  the  second  clause  than 
that  expressed  in  the  first  clause.  And 
the  fact  that  the  language  employed  is, 
in  form,  in  the  first  clause  specific,  and  in 
the  second  clause  generic,  admits  of  no 
other  conclusion  than  that  It  is  intended 
the  second  clause  shall  be  more  compre- 
hensive than  the  first  clause,  and  include 
other  corporations  not  therein  enumer- 
ated ;  and  so.  necessarily,  all  public  local 
corporations  exercising  some  government- 
al function,  whii^h  is  the  present  popular 
and  ordinarily  accepted  meaning  of  the 
words  "  municipal  corporation. "  Instead, 
therefore,  of  the  general  assembly  being, 
under  the  present  constitution,  restricted 
as  to  the  municipal  corporations  which  it 
may  invest  with  power  to  assess  and  col- 
lect taxes  for  municipal  purposes,  as  it  was 
under  the  constitution  of  1848,  it  is  entirely 
unrestricted;  and  the  general  assemoly 
may  now  as-  readily  create  such  corpora- 
tions as  it  was  held  that  it  could  under 
the  constitution  of  1818,  In  Shaw  v.  Den- 
nis and  Dennis  v.  Maynard,  supra;  al- 
though it  cannot,  because  of  restrictions 
imposed  by  virtue  of  the  second  clause  of 
section  9.  art.  9,  supra,  arbitrarily  impose 
taxation  on  such  corporations,  as  it  was 
held  in  those  cases  that,  under  the  con- 
stitution of  1818,  the  general  assembly 
might.  It  seems  to  have  been  thought,  in 
argument,  that  there  is  some  restriction 
npon  the  general  assembly  as  to  the 
bonndary  lines  within  which  new  munic- 
ipal corporations  may  be  authorized  to  be 
organized.  This  has  no  foundation  in  the 
constitution.  There  are  there  certain  re- 
Btrictionsas  to  the  boundary  lines  of  coun- 
ties, but  none  as  respects  other  municipal 
corporations.  It  is  probable  that  the 
idea  had  its  origrin  in  a  misapprehension 
of  the  Salomon  Case,  supra.  There,  as 
has  been  seen,  the  new  corporation  could 
only  be  sustained  by  making  its  corporate 
authorities  the  corporate  authorities  of 
the  several  townships  united  for  the  pur- 
pose of  taxation  (or  park  purposes.  But 
now,  there  being  no  restriction  as  to  the 
m  uniclpal  corpora  tions  that  may  be  vested 
with  authority  to  levy  and  collect  taxes 
for  corporate  purposes,  it  is  wholly  unnec- 
essary that  thecorporute  authorities  of  the 
new  corporation  shall  be  also  the  corpo- 
rate authorities  of  some  specified  pre-exist- 
ing corporation;  and  it  Is  not  pretended 
that  the  corporate  authorities  of  this 
sanitary  district  are  the  corporate  au- 
thorities of  any  pre-existing  corporation. 
The  preservation  ot  health  is  one  of  the 
paramount  objects  of  government.  1 
Shars.  Bl.  Comm.  182,  133.  It  belongs 
to  the  police  power. "subject  to  the  proper 
exercise  .  of  which,"  says  Dillon,  (Mun. 
Corp.  §  ^,)  "either  by  the  state  legislature 
directly,  or  by  public  corporations  to 
which  the  legislature  may  delegate  It. 
every  citizen  holds  his  property."  It  In- 
cludes the  making  of  sewers  and  drains  for 
the  removal  of  garbage  and  filth,  the 
boring  of  artesian  wells, and  the  construe- 
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tlon  of  aqnednctsfor  tbeporposeof  pro- 
curing a  Bupply  of  pare  freeh  water,  the 
drain  of  malarioua  Bwatnpa,  and  the  erec- 
tion of  leFces  to  prevent  overflows.  See 
DUI.  Mun.  Corp.  gS  98-96;  ('ooley,  Tax'n, 
(]BtEd.)101. 

It  Is  too  plain  for  an^nnaent  that  the 
drain  here  In  contemplation  fallR  within 
this  power,  and  perhaps  no  one  will  qnes- 
tion  the  competency  of  the  general  assem- 
bly to  invent  cities,  towns,  and  villages 
with  the  power  to  construct  lllse  drains. 
Bat  is  the  duty  or  the  power  of  the  gen- 
eral assembly  in  this  respect  any  less  in 
rpgard  to  a,  raral  than  to  an  urban  pop- 
ulation? T))e  constitution  will  be 
searched  in  vain  fur  a  provision  or  a 
claoae  recognizing  the  duty  and  the  power 
In  tbe  general  assembly  in  the  one  case, 
and  denying  it  in  the  other.  If  the  general 
assembly  may  vest  the  power  in  cities, 
towns,  and  villages,  and  may  also  create 
a  corpriratiou  in  the  country  and  Invest 
It  with  the  power.  It  would  seem  to  iuev- 
Itablyfollowthat  It  may  create  a  corpora- 
tion Including  both  city  and  country,  and 
Invest  it  with  the  power.  It  must  be 
evident  that  often,  to  render  the  exercise 
of  sacli  power  by  cities  effective,  it  would 
have  to  be  exercised  over  large  rnral  dis- 
tricta  adjacent  to  cities,  as  In  case  of  large 
malarioDS  swamps,  lying  wltliin  the  vicin- 
ity of  cities,  and  m  other  instances  where 
the  air  and  water  to  be  used  by  the  city 
population  would  be  poisoned  and  laden 
with  germs  of  disease  by  causes  existing 
beyond  the  city  limits.  In  snch  cases  the 
preservation  of  health  in  the  city  would 
reqnire  that  municipal  authority  should 
be  exercised  beyond  the  city  limits,  and  it 
wonld  violate  no  principle  of  constitntlon- 
al  law  to  create  a  district,  and  invest  It 
with  powers  of  taxation  for  sanitary  pur- 
poses, co-extensive  with  the  territory  to 
be  controlled.  II  districts  may  be  thus 
organized,  the  question  of  the  propriety 
of  their  organization,  in  this,  or  any  other 
particular  Instance,  belongs  to  the  general 
assembly,  and  not  to  the  courts;  and  it 
has  been  repeatedly  held  in  other  states 
that  they  may  be  thus  organized.  Reeves 
V.  Treasurer  of  Wood  Co.,  8  Ohio  St.  393; 
Thompson  v.  Treasurer  of  "Wood  Co.,  11 
Ohio  St.  678;  Anderson  v.  Drainage  Co.,  14 
Ind.199;  O'Reilly  v.  Drain  Co..  82  Ind.  169, 
Sessions  v.  Crunkllton,  20  Ohio  St.  349; 
Woodruff  V.  Fisher,  17  Barb.  21!4;  Hart- 
weU  V.  Armstrongi'lS  Barb.  166;  Drainage 
Co.  Gases,  11  La.  Ann.  888;  Dean  v.  Davis, 
51  Cnl.  406;  Donnelly  v.  Decker.  58  Wis. 
461.  17  N.  W.  Rep.  389;  State  v.  Stewart,  74 
Wis.  620.  48  N.  W.  Rep.  947. 

Cooley,  in  his  work  on  Taxation,  says:- 
"Sanitary  regnlations  are  indispensable 
in  large  towns,  but  the.r  may  be  made  for 
every  locality."  Page  101,  1st  Ed.  Bat 
the  contention  of  counsel  concedes  that  all 
that  we  have  thus  far  said  may  be  admit- 
ted to  be  true,  yet  our  constitution  pro- 
vides in  section  31, art. 4, that  "the  general 
assembly  may  pass  laws  permitting  the 
owners  of  lands  to  construct  drains, 
ditches,  and  levees,  for  agricultural,  sani- 
tary, or  mining  purposes,  across  the  lauds 
of  others,  and  provide  for  the  organiza- 
tion of  drainage  districts,  and  vest  the 
corporate  authorities  thereof  with  power 


to  construct  and  maintain  levees,  drains, 
and  di  tches,  and  to  keep  in  repair  all  drains, 
ditches,  and  levees  heretofore  constructed 
under  the  laws  of  this  state  by  special  as- 
sessment upon  the  property  benefited 
thereby."  And  this,  It  Is  contended,  Is  a 
denial  of  power  in  the  general  assembly  to 
authorize  the  construction  and  keeping  in 
repair  of  drains,  ditches,  and  levees,  other- 
wise than  by  special  assessment  npon  the 
property  beneiited  thereby,  and  so,  neces- 
sarily, of  the  power  to  anthorlze  the  same 
to  be  done  by  general  taxation  on  the 
property  in  the  district.  In  our  opinion 
this  Is  untenable.  In  construing  this  sec- 
tion, we  must  keep  in  view  the  other  sec- 
tions of  the  constitution  relating  to  munici- 
pal taxation  In  force  prior  to  its  adoption, 
and  the  fact  that  Its  manifest  purpose  and 
effect  IS  only  a  modification  and  amend- 
ment of  those  sections.  In  City  of  Chicago 
V.  Larned,  84  III.  203,  followed  by  Ottawa 
V.  Spencer,  40  111.  211 ;  iMty  of  Chicago  v. 
Baer,  41  III.  806,~It  was  held  that  an  as- 
sessment on  real  estate,  for  the  improve-. 
ment  of  a  street,  based  on  frontage,  could 
not  be  sustained,  under  the  constitution 
of  1848 ;  that,  if  tbeauthorlty  for  an  enact- 
ment to  that  effect  was  claimed  under  the 
right  of  eminent  domain,  It  was  inadmissi* 
ble,  because  it  did  not  reqnire  compebsa- 
tlon  to  be  made  in  beneflts,  or  otherwise, 
equal  to  the  amonut  of  the  assessment; 
but.  if  it  was  claimed  under  the  right  of 
taxation,  then  it  was  inadmissible,  be- 
cause in  contravention  of  section  5,  art.  9, 
of  that  instrument,  in  that  it  was  not  uni- 
form npon  persons  and  property  within 
the  jarisdletlon  of  the  body  making  the 
assessment.  It  is  nianltest,  from  the 
phraseology  of  the  first  claaseof  section 
B,  art.  9,  of  our  present  constitution,  that 
it  was  adopted  to  remove  restrictions  on 
the  power  of  the  general  assembly  held  to 
exist  under  section  5,  art.  9,  of  the  consti- 
tution of  1848,  in  the  Larned  Case,  and  In 
the  other  like  cases  referred  to,  and  to  ena- 
ble the  genei  al  assembly  to  authorize  the 
making  of  local  improvements  in  the  way 
it  was  there  held  it  was  prohibited  from 
doing.  But  In  Updike  v.  Wright,  81  III. 
49,  It  was  held  that  this  first  clause  of  sec- 
tion 9,  art.  9,  is  a  prohibition  against 
special  assessments  by  the  corporate  an- 
tboritieaof  other  municipalities  than  those 
of  cities,  towns,  and  villages;  and  thecon- 
tentlon  of  counsel  for  appellant  is  that,  by 
the  same  rnle  'of  constructlop.  It  is  also  a 
prohibition  against  the  making  of  local 
improvements  by  the  corporate  authori- 
ties of  any  other  municipalities  than  those 
of  cities,  towns,  and  villages,  by  general 
taxotlon;  that  the  words  "or  other  wise," 
at  the  end  of  the  first  clause  of  the  section, 
mean  "by  general  taxation;"  and  that 
the  said  clause,  therefore,  should  be  con- 
strued as  reading,  the  "corporate  authori- 
ties of  no  moulcipal  corpora  tlon,  bntcities, 
towns,  and  villages,  shall  be  allowed  to 
make  local  improvements  by  special  as- 
sefsment,  by  special  taxation  of  contigu- 
ous property,  or  by  general  taxation. "  It 
would  be  a  snfllclent  answer  to  this  to  say 
that  It  is  not  shown  by  anything  In  the 
record  before  us  that  the  improvementhere 
contemplated  Is  a  "local  improvement," 
within  the  meaning  of  those  words  as  used 
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Id  tbls  clause.  In  a  general  sense,  all  im- 
provementa  within  a  muncipality  are  local, 
— tbat  is,  tliey  do  not  extend  to  all  parts 
of  tlie  Btate;  tbey  have  a  locality;  are 
nearer  some  persons  and  property  ttian 
to  others.  But  It  is  evident  that  is  not 
what  is  bent  meant  by  "local  improve- 
ment;" lor,  if  it  were.  It  would  liave  been 
more  natural  and  lucid  to  have  said  "im- 
provenieuts"  as  that  other  qualitication, 
orsiniply  " municipal Iniprovemeuts."  We 
are  to  give  all  the  words  employed  some 
nicanint;,  if  we  can;  and  so  we  must  con- 
sider "local  improvements, "  in  connection 
with  "speciai  asseesment,"  lor  the  local 
Improvement  contemplated  is  one  tbat 
can  be  made  by  special  assessment,  if  only 
the  corporate  authorities  shall  elect  to 
make  it  in  that  way  The  words  "special 
assessment"  bad  received  a  construction 
by  this  court  in  the  Larned  Case,  and  in 
other  lilte  cases,  under  the  constitution  ol 
1S48;  and  at  tlie  time  of  the  adoption  of 
the  present  constitution  it  was  held,  and 
.has  been  since  held,  to  mean  an  assess- 
ment to  pay  for  an  Improvement  for  pub- 
lic purposes,  upon  real  property  which  is, 
by  reason  of  the  locality  of  the  improve- 
ment, specially  benefited  beyond  the  bene- 
fits by  the  improvement  to  real  property 
generally  tbrougbout  the  municipality 
proportioned  by  such  benefits.  Quild  v. 
Chicago,  82  111.  472:  Sterling  v.  Gait.  117 
III.  11,  7  N.  E.  Rep.  471. 

But  all  Improvements  within  a  munici- 
pality are  not.  by  reason  of  their  locality, 
a  special  benefit  to  some  real  property  be- 
yond their  benefits  to  real  property  gen- 
erally throughout  the  municipality,  but 
many  times  tne  result  is  directly  tbe  re- 
verse,—tbat  of  a  positive  injury  in  the  loss 
of  values.  In  such  cases  it  is  clear  the 
improvement  could  not  be  made  by  special 
assessment.  And  it  is  not  to  be  presumed 
that  a  constitution  would  contain  the  ab- 
surdity of  prohibiting  the  doing  of  an  im- 
possibility, as,  for  instance,  tliat  the  gen- 
eral assembly  should  not  authorize  any 
but  tbe  corporate  authorities  of  cities, 
towns,  and  villages  to  make  local  Im- 
provements by  special  assessment,  when 
such  improvement  is  of  that  character 
tbat  it  cannot  be  made  by  special  assess- 
ment. That  this  is  the  correct  view  is  fur- 
ther confirmed  by  tbe  fact  that,  in  nnmur- 
ouB  cases  decided  by  this  court,  under 
statutes  enacted  since  the  adoption  of  the 
present  constitution,  therigiit  to  levy  and 
collect  general  taxes,  by  park  commission- 
ers for  park  purposes,  by  highway  com- 
missioners for  road  and  bridge  purposes, 
and  by  school  directors  fur  the  building  of 
school-houses,  has  passed  unchallenged, 
and  been  taoltiy  recognized  by  us  to  be 
within  constitutional  authority;  and  It 
can  surely  need  no  argument  to  prove 
that  such  corporations  are  of  precisely 
tbe  same  class  or  grade  as  are  sanitary 
districts.  Wo  must  hold  the  words  "local 
improvement,"  in  tills  connection,  to 
mean  an  improvement  that  can  be  made 
by  special  assessment.  Whetberin  a  given 
case  an  improvement  is  of  that  character 
tbat  it  can  be  made  by  special  assessment 
is  a  question  of  fact,  and  not  of  law.  It 
is  quite  probable  tbat  the  relation  of  bene- 
fits and  cost  of  iuiprovemeut  to  particular 


property  would  be  very  ditferent  In  tbe 
case  of  a  great  drain  intended  to  benefit 
an  extended  area  of  city  and  country,  by 
affording'  outlets  for  a  va«t  number  of 
sewers,  and  also  an  outlet  for  tbe  stag- 
nant waters  of  river  and  lake,  than  they 
would  be  in  the  construction  of  an  ordi- 
nary sewer,  benefiting  only  contiguous 
property  holders,  by  carrying  off  the  sew- 
age flowingfrom  their  property.  We  can- 
not take  notice,  as  a  matter  of  law,  tbat 
the  drain  here  contemplated  is  a  "local 
improvement,"  within  the  contemplation 
of  the  first  clause  of  section  9,  art.  9,  of 
the  constitution,  so  that  it  can  be  made 
by  a  "special  assessment,"  apd  there  \»  no 
allegation  to  that  effect  in  the  bill.  But 
we  need  not  rest  the  decision  of  the  ques- 
tion ou  this  ground.  It  is  a  familiar  rule 
of  construction  that,  when  general  words 
follow  particular  words,  the  former  can 
mean  only  things  or  persons  of  the  same 
kind  or  clasb  as  those  which  are  particu- 
larly mentioned.  Setlg.  St.  &  Const.  Law, 
236:  Drake  v  Phillips,  40  111.  8»S;  Brush 
V.  Lemma,  77  111.  49S.  And  so  here,  the 
words  "or  otlierwise"  in  this  clause, 
wbicb  are  general,  must  mean,  "or  other- 
wise assessing  the  cost  of  tlie  improve- 
ment against  the  property  actually  or 
presumptively  benefited  thereby;"  that 
being  the  kind  or  class  of  assessments 
particularly  mentioned. 

But,  again,  there  conld  have  been  but 
two  purposes  in  adopting  this  'Clause, — 
one  to  remove  the  restriction  held  in  tlie 
Larned  Case,  and  other  like  cases,  to  be 
imposed  upon  the  general  assembly  by  sec- 
tion 5  of  article  9  of  the  constitution  of 
184S,  (ami,  of  course,  by  like  language  in 
the  present  constitution,  unless  qualified 
by  other  language,)  preventing  it  from 
authorizing  local  improvements  to  be 
made  at  the  expense  of  thecontiguous  real 
estate  on  the  basis  of  frontage;  and  tbe 
other,  as  held  In  Updike  v.  Wright,  supra, 
to  restrain  the  power  of  the  general  as- 
sembly, and  limit  it  to  conferring  authori- 
ty upon  cities,  towns,  and  villagres  only  to 
make  local  improvements  in  the  manner 
provided  by  this  clause.  If  the  words  "or 
otherwise''  include  general  taxation,  they 
include  every  possible  way  in  which  local 
improvements  can  be  made, except  by  spe- 
cial assessment  and  speciai  taxation  of 
contiguous  property;  and  so  to  hold  that 
it  was  intended  tbat  no  municipal  corpo- 
ration, except  cities,  towns,  and  villages, 
shall  be  authorized  by  the  general  assem- 
bly to  make  local  improvements  by  special 
assessment,  by  special  taxation  of  contig- 
uous property,  or  by  general  taxation,  as 
contended  by  counsel,  Is  but  to  hold  that 
it  was  intended  no  municipal  corporation, 
except  cities,  towns,  and  villages,  shall  be 
authorized  to  make  local  improvements. 
That  this  conld  not  have  been  Intended 
we  think  is  obvious,  for  several  reasons. 
In  the  fli-st  place.  If  it  had  been,  that 
would  have  been  said.  In  the  next  place, 
special  assessments  werenot  condemned  in 
the  Larned  Case  and  other  like  cases,  un- 
der the  constitution  of  1848,  and  so,  even  if 
this  clause  had  not  been  inserted,  would 
have  been  admissible  under  the  present 
constitution.  The  words  "  by  special  as- 
sessments" could  not,  tberefore,  bave  been 
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nsetl  to  prevent  any  restriction  that  would 
otherwise  have  existed  under  the  present 
constitution.  But  they  express  a  mode  of 
making  a  local  improvement  in  contradis- 
tinction to  that  by  general  taxation,  and 
so  oinst  have  been  used  in  cunntH:tion  with 
the  words,  "or  by  8i)ecial  assessment  of 
contiguous  property, "  to  limit  the  local 
improvements  which  cities,  towns,  and  vil- 
lages only  could  make  to  those  modes. 
And  hence,  by  the  same  rule  of  construc- 
tion applied  in  Updike  v.  Wright,  namely, 
that  the  express  mention  of  one  thing  is 
the  exclusion  of  another,  (Bmitb,  Const. 
Const.  §  508,)  while  municipal  corpora- 
tions, other  than  cities,  towns,  and  vil- 
lages, shall  not  lie  authorized  to  make  lo- 
cal Iraprovoments  by  special  assessment 
or  by  special  taxation  of  contiguous  prop- 
erty," they  may  be  authorized  to  make 
them  by  general  taxation. 

In  this  view,  it  is  most  probable  that 
the  words  "or  otherwise"  were  used  to 
exclude  the  possibility  of  misapprehension 
that,  because  only  cities,  towns,  and  vil- 
lages could  be  authorized  to  make  local 
improvement  "by  special  assessment"  or 
"by  special  taxation  tif  contiguous  prop- 
erty," they  could  not  be  authorized  to 
make  them  bygeneral  taxation.  The  pro- 
hibition is  not  against  cities,  towns,  and 
villages,  for  the  effect  of  the  first  clause  is 
to  remove  all  restrictions  upon  the  gen- 
eral assembly  in  empowering  them  to 
roakelocal improvements,  but  it  is  against 
the  other  municipal  corporations.  This, 
however.  Is  solely  by  virtue  of  the  clause 
requiring  taxation  to  be  uniform  in  respect 
to  persons  and  property  within  the  Juris- 
diction of  the  body  Imposing  the  same, 
and  can  extend  no  further. 

The  words  "for  other  corporate  pur- 
poses," in  the  second  clause,  cannot  be 
held  to  mean  "for  other  corporate  pur- 
poses than  those  of  local  improvement," 
as  contended  by  counsel  for  appellants, 
but  must  mean,  "for  other  corporate  pur- 
poses than  those  of  local  improvement  by 
special  assessment  or  by  special  taxation 
of  contiguous  property';"  for  it  is  the 
manner  of  making  a  local  improvement, 
and  not  the  fact  of  making  it,  that  is  the 
subject  of  the  first  clause.  The  section  is 
plainly  intended  to  cover  the  entire  field  of 
taxation, — the  first  clause,  that  of  mak- 
ing local  ]mi)rovement  by  a  mode  differ- 
ent from  that  by  general  taxation.  In 
which  the  cost  of  the  improvements  is  as- 
sessed against  the  property  actually  or 
presumptlvply  benefited  thereby;  and  the 
second  clause,  that  of  general  taxation,  in 
which  the  rule  of  unllormity  as  to  persons 
and  property  taxed  shall  be  observed; 
and  so  we  held  in  Murphy  v.  People,  120 
HI.  242,  243, 11  N.  E.  Rep.  202.  In  the  nat- 
ural order  of  statement,  the  first  clause  of 
section  9,  art.  9,  should  have  succeeded  the 
second  clause;  but  this  can  make  no  differ- 
ence If  we  shall  only  keep  in  mind  that  the 
first  clause  is  in  fact  but  a  removal  of  re- 
strictions, which  but  for  it  would  be  im- 
posed by  the  other  provisions.  In  the 
light  of  our  previous  decisions,  we  must 
read  so  much  of  section  9,  art.  9,  as  is  per- 
tinent to  the  present  question,  regarded 
as  a  prohibition,  as  It  hf.s  been  held  to  be, 
opon  the  general  assembly,  as  follows:  (1) 
v.27N.E.no2-14 


The  general  assembly  shall  not  authorize 
taxes  to  be  imposed  by  the  corporate  au- 
thorities of  municipal  corporations  other- 
wise than  uniformly  upon  persons  and 
property  within  the  jnrisdictiou  of  the 
body  imposing  the  same,  except  In  cases 
of  local  improvements  by  cities,  towns, 
and  villages.  (2)  No  municipal  corpora- 
tion, other  than  cities,  towns,  and  villages, 
shall  be  authorized  to  make  local  Improve- 
ments by  special  assessment,  by  special 
taxation  of  contiguous  property,  or  by 
otherwise  assessing  the  cost  of  the  im- 
prorement  against  the  property  actually 
or  presumptively  benefited  thereby. 

Section  31,  art.  4,  as  it  now  reads,  was 
submitted  by  the  general  assembly  of  1877 
to  the  vote  of  the  people  at  the  Novem- 
ber election  of  1878,  and  It  was  adopted  by 
a  majority  vote  at  that  election.  Strict- 
ly speaking,  only  the  first  clause  of  the 
section  is  an  amendment  of  section  31, 
art.  4,  of  the  constitution,  which  provid- 
ed that  "the  general  assembly  may  pass 
laws  permitting  the  owners  or  occupants 
of  lands  to  construct  drains  and  ditches 
for  agricultural  and  sanitary  purposes 
across  the  lands  of  others."  That  and 
the  next  preceding  section,  which  relates 
to  "private  ways,"  were  obvlousKv  origi- 
nally adopted  because  of  the  ruling  in 
Nesbitt  V.  Trumbo.  89  III.  110,  and  Crear 
y.  Crossly,  40  III.  175,  holding  that  one  per- 
son could  not  acqnire  an  easement  on  the 
land  of  another  against  his  consent,  be- 
cause that  would  be  depriving  the  person 
from  whom  the  easement  was  obtained  of 
his  property  otherwise  than  pursuant  to 
the  law  of  the  land,  and  hence  in  viola- 
tion of  section  8,  art.  13,  of  the  constitu- 
tion of  1848.  The  balance  of  the  section 
was  adopted  to  invest  the  general  assem- 
bly with  power  to  authorize  theformation 
of  drainage  districts,  and  Invest  their  cor- 
porate authorities  with  power  to  make 
drains,  levees,  etc.,  and  keep  them  In  re- 
pair, by  special  assessment,  which  in  Up^ 
dike  V  Wright,  supra,  it  was  held  that  it 
did  not  possess,  under  the  then  existing 
provisions  of  the  constitution;  and  it 
operated,  therefore,  as  an  amendment  In 
fact  of  that  section ;  also  Blake  v.  People, 
109  III.  505;  Owners  of  Lands  v.  People, 
113  III.  306.  We  must,  therefore,  now  read 
section  9,  art.  9,  as  thus  amended ;  and, 
so  reading  it,  its  language  must  be  thus: 
"The  general  assembly  mny  vest  the  cor- 
porate authorities  of  cities,  towns,  vil- 
lages, and  drainage  districts  with  power 
to  make  local  improvements  by  special 
assessment.  The  general  assembly  may 
vest  the  corporate  authorities  of  cities, 
towns,  and  villages  with  power  to  also 
make  local  improvements  by  special  taxa- 
tion of  contiguous  property.  For  all  oth- 
er corporate  purposes,  all  municipal  cor- 
porations may  be  vested  with  authority 
to  assess  and  collect  taxes;  butsuch taxes 
shall  be  uniform  in  respect  to  persons  and 
property  within  the  Jurisdiction  of  the 
body  Imposing  the  same."  This,  and  this 
only,  is  the  extent  of  this  amendment  to 
the  constitution,  so  far  as  it  has  bearing 
upon  any  question  arising  upon  this  rf>c- 
ord.  Before  its  adoption,  drainage  dis- 
tricts could  not  be  invested  with  power  to 
make  local  Improvements  by  special  as* 
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Bessment;  only  citios,  towns,  and  villages 
could  be  Invested  with  such  power.  Since 
its  adoption,  drainage  districts,  as  well 
as  cities,  towns,  and  villages,  can  make 
local  improvements  by  special  assens- 
inents;  bat  cities,  towns,  and  villages  can 
also  make  IiKalirapruvements  by  special 
taxation  of  cuntigaoua  property,  wiiich 
drainage  distrlctis  cannot  do.  The  effect 
of  the  amendment  is  the  same  as  a  grant 
of  power  to  the  general  assembly,  in  that 
It  enables  the  general  assembly  to  now  do 
what,  by  reason  of  previous  constitution- 
al restrictions,  It  could  not  before  do;  bat 
it  Is  not  In  fact  a  grant,  but  the  simple  re- 
moval of  the  previous  constitutional  re- 
strictions enabling  the  general  assembly 
to  exercise  original  powers,  which  It  was 
by  those  restrictions  prohibited  from  ex- 
ercising. 

The  rule  of  construction  tliat  we  referred 
to  in  the  commencement  of  this  opinion, 
namely,  that  the  constitution  Is  not  to  be 
regarded  as  a  grant  of  legislative  power 
to  the  general  assembly,  but  merely  as  a 
restriction  upon  its  powers,  being  kept  in 
view,  the  flrstclause  of  section  9,  art.  9,  as 
amended,  only  amounts  to  this:  (1)  The 
general  assembly  shall  not  vest  the  corpo- 
rate authorities  of  municipal  corpora- 
tions, other  than  cities,  towns,  villages, 
and  drainage  districts,  with  power  to 
make  local  improvements  by  special  as- 
sessment. (2)  The  general  assembly  shall 
not  vest  the  corporate  authorities  of  mu- 
nicipal corporations,  other  than  cities, 
towns,  and  villages,  with  power  to  make 
local  Improvements  by  special  taxation  of 
contiguous  property,  etc.  And  so  the 
power  to  authorize  the  formation  of  sani- 
tary districts,  and  to  Invest  therein  corpo- 
rate authorities,  with  power  to  levy  and 
collect  general  taxes  for  corporate  pur- 
poses, is  entirely  unaffected  by  this  amend- 
ment. 

It  may  be  that  the  general  assembly  Is 
prohibited  from  authorizing  the  forma- 
tion of  drainage  districts  for  agricultural 
or  mining  purposes,  and  Investing  their 
corporate  authorities  with  power  to  make 
improvements  otherwise  than  by  special 
assessment,  because  such  purposes  are, 
as  intimated  in  Hessler  v.  Drainage  Co., 
53  Hi.  105,  and  Board  v.  Houston,  71  111. 
318,  are  private,  and  not  municipal;  but 
as  to  this  we  express  no  opinion,  for  it 
cannot  affect  the  present  case,  since,  as 
we  have  seen,  sanitary  purposes  are  be- 
yond all  question  legitimate  objects  of 
municipal  government. 

The  language  of  section  12,  art.  9, 
of  the  constitution,  is :  "No  county,  city, 
township,  school-district,  or  other  mu- 
nicipal corporation  shall  be  allowed  to 
become  Indebted  in  any  manner,  or  for 
any  purpose,  to  an  amount,  including  ex- 
isting indebtedness,  exceeding,  in  the  ag- 
gregate, five  per  centum  on  the  value  of 
the  taxable  property  therein,  to  be  ascer- 
tained by  the  last  assessment  for  state 
and  county  taxes,  previous  to  the  incur- 
ring of  such  Indebtedness.  •  •  •"  It 
would  be  difficult  to  employ  language 
making  it  plainer  that  the  prohibition  is 
on  each  corporation  singly,  and  not  upon 
two  or  more  in  the  aggregate.  The 
boundaries  of  this  sanitary  district  are 


not  coterminous  with  those  of  the  city  ol 
Chicago,  or  any  other  municipality,  nor 
are  the  persons  and  property  wltbla  Its 
limits  the  same,  or  substantially  the  same, 
as  those  within  the  limits  of  the  city  of 
Chicago,  or  of  any  other  municipality. 
The  district  was  organised  pursuant  to 
an  affirmative  vote  of  the  electors  within 
its  limits,  as  a  municipal  corporation  for 
sanitary  purposes,  entirely  distinct  from 
and  independent  uf  the  government  of  tbn 
city  of  Chicago,  and  of  that  of  every  other 
ninniclpal  corporation;  and  it  has  munk-' 
Ipal  authorities  of  its  own,  elected  by  th*j 
electors  within  the  district,  pursuant  ro 
the  requirements  of  its  charter,  whosn 
functions  are  in  no  wise  connected  wiili 
any  other  municipal  government.  The 
case  is  therefore  wholly  unlike  Dunham  v. 
Petjple,  96  III.  331,  where  it  was  held  the 
park  district  was  for  the  city  of  Ch'cago. 
This  corporation  is  as  Independent  uf 
every  other  municipal  corporation  as  is  a 
township  under  township  organisation, 
and  the  case  is  therefore  analogous  tu 
Railway  Co.  v.  McCieave,  108  111.  368, 
where  it  was  held  that  a  like  objection 
was  untenable. 

But  It  is  said  that,  if  new  corporations 
may  be  created  and  vested  with  some  of 
the  functions  of  local  government  of  pre- 
existing municipal  corporations,  this  sec- 
tion of  tlie  constitution  may  be  rendered  a 
dead  letter,  by  the  mere  multiplication  of 
municipal  corporations.  It  will  be  quite 
time  enough  to  meet  that  question  when 
It  shall  arise.  A  case  presenting  the  ques- 
tion of  the  power  of  the  general  assembly 
to  authorize  the  redistribution  of  the 
power  of  an  existing  city,  town,  or  vil- 
lage into  a  number  of  corporations,  equal 
to  the  number  of  the  powers  distributed, 
for  the  purpose  of  getting  rid  of  restric- 
tions upon  the  old  corporation,  is  so  es- 
sentially, palpably  different  from  the  pres- 
ent case  that  it  would  be  entirely  Irrele- 
vant to  stop  to  consider  it.  The  present 
legislation  may  be  unwise,  improvident, 
even  vicious:  but  it  does  not  follow  that 
it  is  unconstitutional.  Under  the  most 
perfect  constitution,  there  must  be  much 
discretion  in  the  legislative  department 
for  an  abuse  of  which  there  can  be  no  rem- 
edy in  the  courts.  This  legislation  pre- 
serves to  the  fullest  extent  the  principle  of 
local  self-government;  the  law  is  not 
forced  upon  an  unwilling  community. 
The  mode  of  fixing  the  limits  of  the  district 
is.  it  is  true,  arbitrary ;  but  this  is  inevita- 
ble In  the  organization  of  any  new  munici- 
pality. Before  them  can  be  any  govern- 
ment, some  power  must  arbitrarily  deter- 
mine where  Its  boundaries  shall  be;  for 
otherwise  it  cannot  be  known  who  are  to 
take  part  in  organising,  electing,  etc. ;  and 
so  there  can  be  here  no  valid  objections  in 
that  respect,  ido  far  as  it  is  possible.  In 
any  case,  for  the  Inhabitants  of  a  district 
to  select  tor  themselves  a  municipal  gov- 
ernment, this  municipal  government  has 
been  selected  by  the  people  of  this  district. 
As  we  have  before  seen,  we  can  only  con- 
demn legislation  for  unconstltutlonallt.v 
where  some  provisions  of  the  constitution 
can  be  pointed  to  as  plainly  and  palpably 
violated.  It  is  not  enough  that  the  prin- 
ciple of  some  particular  restriction  would, 
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if  extended,  probiblt  the  legislature.  Tbe 
prohibition  of  a  thing  by  name  In  the  con- 
stitution is  equivalent  to  an  admisaiou  of 
what  is  not  named.  Prettyman  v.  Super- 
visors, 19  111.  411.  Since,  tberetore,  we 
have  been  unable  to  find  any  denial,  ex- 
press or  implied,  in  tbe  constitution,  of 
power  in  the  general  assembly  to  author- 
ize the  formation  of  sanitary  districts  as 
provided  in  this  net,  we  must  hold  that 
the  clause  of  tbe  constitution  In  question 
applies  to  ttalH  district,  precisely  as  It  does 
to  any  other  independent  municipal  cor- 
porutlon,  and  that,  therefore,  the  Indebt- 
edness of  other  municipalities  cannot  be 
taken  Into  consideration  In  determining 
the  limit  to  wliicb  it  may  incur  indebted- 
ness. 

The  only  prohibition  against  the  for- 
mation of  municipal  corporations  by 
local  or  special  legislation  is  in  section  22. 
art.  4,  of  tbe  constitution.  "Sanitary  dis- 
tricts," or  "drainage districts  forsanitary 
purposes, "are  not  enumerated  In  that  sec- 
tion. The  municipal  corporations  expressly 
mentioned  are  only  "cities,  towns, and  vil- 
lages;" and  the  rule  hereinbefore  alluded 
to,  that  the  expression  of  one  is  the  exclu- 
sion of  another,  is  applicable.  Smith, 
Const.  Const,  ubi  supra;  Prettyman  v. "Su- 
pervisors, supra.,  We  held  in  Owners  of 
Lands  v.  People,  118  III.  296,  that  a  drain- 
age district  was  not  wltbiu  the  prohibi- 
tion of  this  section,  and  in  principle  that 
flinst  be  conclusive  here.  The  general 
clause  in  tbe  same  section,  that,  when  a 
general  law  can  be  made  applicable,  no 
special  law  shall  be  enacted,  has  been  re- 
peatedly held  to  be  addressed  to  the  gen- 
eral assembly,  and  not  the  subjef.'t  of  re- 
view by  the  courts.  Johnson  v.  Bailroad 
Co..  23  111.202;  People  v.  Harper,9]  111.  357; 
Owners  of  Lands  v.  People,  supra.  We 
find  no  suiBcient  reason  for  disturbiug  tbe 
decree  below,  and  it  is  therefore  affirmed. 

MAGRTinKB,  J.,  (dlsaentiag.)  At  the 
March  term,  1890,  three  cases  were  sub- 
mitted to  the  court,  all  involving  the  ques- 
tion of  tWe  validity  of  the  act  of  1889,  enti- 
tled "  An  act  to  create  sanitary  districts, 
and  to  remove  obstructions  iu  tbe  Des 
Plaines  and  Illinois  rivers. "  One  of  these 
cases  was  assigned  to  me  at  that  time, 
and  being  unable,  after  a  careful  study 
of  the  act,  to  concur  in  the  view  that  It 
was  a  constitutionul  law,  I  prepared  an 
opinion  holding  the  act  to  be  invalid, 
which  was  read  to  the  other  members  of 
the  court  at  the  May  term  in  Mount  Ver- 
non. Tbe  foregoing  opinion  of  Mr.  Jus- 
tice ScaoLFiELD,  as  presented  at  the  Mny 
term,  or  as  changed  since  that  time,  does 
not  convince  me  that  the  views  then  ex- 
pressed were  wrong.  Such  portions  of  the 
opinion  so  prepare!)  and  read  at  Mount 
Vernon  as  apply  to  the  principal  ques- 
tions a  rising  upon  the  record  in  this  case 
are  as  follows: 

The  provisions  of  tbe  act  which  author- 
ize money  to  be  raised  for  the  improve- 
ments therein  specified,  by  general  taxa- 
tion, are  unconstitutional.  As  isstatediu 
the  dissenting  opinion  in  the  Nelson  Case, 
post,  217.  the  districts  formed  under  this 
act  most  be  regarded  as  drainage  dis- 
tricts.   Although  there  are  expressions  In 


tbe  act  in  re^rard  to  tbe  carrying  dtf  and 
discharge  of  sewage, yet  such  sewage  is  al- 
leged to  be  a  part  of  the  drainage  contem- 
plated by  the  act.  and  is  spoken  of  in  sec- 
tion 7  as  t>elDg  Incladed  In  the  drainage 
which  the  board  of  trustees  are  to  pro- 
vide for.  It  Is  true  that  one  of  the  objects 
of  drainage  Is  to  carry  off  the  surplus  wa- 
ters from  lands;  but  carrying  off  the  wa- 
ter, together  with  the  filth  mixed  with  tbe 
water,  from  the  sewers  of  a  city,  and 
from  tbe  various  connections  by  means  of 
pipes  or  otherwise  with  such  sewers,  and 
conducting  it  into  a  common  outlet,  chan- 
nel, or  receptacle,  is  also  a  species  of  drain- 
age. The  language  of  the  second  clause  of 
section  31,  art.  4,  of  the  constitution,  is 
broad  enough  to  include  drains  for  carry- 
ing off  the  sewerage  of  cities,  as  well  as 
drains  for  tbe  surface  water  of  farming 
lands.  Village  of  Hyde  Park  t.  Spencer, 
118  III.  446,  8  N.  £.  Rep.  846.  The  only 
mode  specified  in  the  constitution  for  the 
construction  of  drains  through  the  Instru- 
mentHllty  of  drainage  districts  is  by  spe- 
cial-assessments,  and  not  by  general  taxa- 
tion. Said  section  31  Is  as  follows :  "The 
genera]  assembly  may  pass  laws  permit- 
ting the  Owners  of  lands  to  construct 
drains,  ditches,  and  levees  for  agricultural, 
sanitary,  or  raining  purposes,  across  tbe 
lands  of  others,  and  provide  for  the  or- 
ganization of  drainage  districts,  and  vest 
the  corporate  authorities  thereof  with 
power  to  construct  and  maintain  levees, 
drains,  and  ditches,  and  to  keen  In  repair 
all  drains,  ditches,  and  levees  heretofore 
constructed  under  the  laws  of  this  state, 
by  special  assessments,  upon  the  property 
benefited  thereby."  The  first  clause  of 
this  section  was  In  the  original  constitu- 
tion as  adopted  In  1870,  but  the  second 
clause,  beginning  with  the  words,  "and 
provide  tor  tbe  organization,"  etc.,  was 
adopted  by  the  people  as  an  amendment  to 
the  constitution  In  November,  1878.  Why 
was  tbe  constitution  amended  in  this  par- 
ticular? 

The  power  of  the  legislature,  when  not 
exercised  In  violation  of  tbe  principles  of 
Justice  and  free  government,  and  in  oppo- 
sition to  the  common  sense  of  mankind.  Is 
omnipotent,  except  so  far  as  It  is  limited 
by  the  state  and  federal  constitutions. 
Our  state  constitution  is  not  a  grant  of 
power  to  the  legislature,  but  a  limitation 
upon  the  power  of  the  legislature.  As, 
thei-efore.  a  necessity  existed  in  1878  for  a 
constitutional  provision  providing  for  the 
organization  of  drainage  districts  with 
power  to  construct  drains  by  special  as- 
sessments, there  must  have  been  some 
limitation  upon  tbe  power  of  the  legisla- 
ture in  this  regard  in  the  constitution  as 
It  already  existed.  It  is  conceded  that 
such  limitation  is  to  be  found  in  section 
9,  ai;t.  9,  which  reads  ^s  follows:  "The 
general  assembly  may  vest  the  corporate 
authorities  of  cities,  towns,  and  villages 
with  power  to  make  local  improvements 
by  special  asseesnr.ent,  or  by  special  taxa- 
tion of  contiguous  property,  or  otherwise. 
For  all  other  corporate  purposes,  all  mu- 
niclpnl  corporations  may  be  vested  with 
authority  to  assess  and  collect  taxes;  but 
such  taxes  shall  be  uniform  In  respect  to 
persons  and  property  within  the] urisdio- 
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tion  of  tbe  body  Imposing:  the  Bame." 
What  is  tbeobyloas  meaning  of  section  97 
It  Is  a  limitation  upon  the  power  of  the 
legislature  to  grant  to  any  uianicipal  cor- 
porations, except  cities,  towns,  and  vil- 
lages, the  authority  to  make  local  Im- 
pruvements.  Cities,  towns,  and  villages 
are  the  only  municipalities  whose  corpo- 
rate authorities  can  be  vested  by  the  leg- 
islature under  this  section  with  the  power 
to  make  local  improvements  by  special  as- 
sessments, or  by  special'  taxation  of  con- 
tiguous property,  or  otherwise.  Tbe 
words  "orotherwise"  are  very  broad, and 
include  general  taxation.  Cities,  towns, 
and  villages  can  be  vested  with  tbe  power 
to  make  local  Improvements  by  general 
taxation,  as  well  as  by  special  assessment 
or  special  taxation.  City  of  Oalesburg  v. 
Searles,  114  HI.  217.  "For  all  other  pur- 
poses," that  is,  (or  all  purposes  other 
than  making  local  improvements,  ail  mu- 
nicipal corporations  may  be  vested  with 
authority  to  assess  and  collect  taxes,  the 
same  to  be  uniform,  etc.  The  plain  mean- 
ing of  section  9,  as  it  stood  before  the 
amendment  of  1878,  may  be  thus  ex- 
pressed: All  mnnlcipal  corporations,  in- 
cluding cities,  towns,  and  villages,  may  be 
vested  by  the  legislature  with  power  to 
assess  and  collect  taxes  (the  same  being 
uniform  in  respect  to  persons  and  prop- 
erty within  the  jurisdiction  of  the  body 
Imposing  the  same)  for  all  corporate  pur- 
poses, except  making  local  improvements, 
but,  as  to  local  Improvements,  the  legis- 
lature is  prohibited  from  granting  the 
power  to  make  such  Improvements  to 
any  other  municipalities  than  cities, 
towns,  and  villages,  which  may  be  clothed 
with  the  authority  to  make  them  either 
by  special  assessment,  or  special  taxation, 
or  general  taxation.  It  Is  therefore  clear 
that,  under  the  limitations  contained  in 
section  9,  the  legislature  had  no  power  to 
clothe  a  municipality  organized  as  a  drain- 
age district,  whether  for  sanitary  or  agri- 
cultural or  mining  purposes,  with  author- 
ity to  construct  channels  or  drains  or 
ditches  by  any  of  the  methods  named  In 
section  9,  heoause  such  a  district  was  not 
a  city  or  a  town  or  a  village.  Hence  the 
amendment  of  1S78  was  adopted  for  the 
purpose  of  giving  to  such  districts  the 
power  needed  to  make  such  improvements 
as  were  nei-essary  for  drainage  purposes. 

Counsel  for  appellees  contend  that  the 
legislature  already  had  the  power,  under 
the  second  sentence  of  section  9,  to  create 
drainage  districts,  and  vest  them  with  tbe 
power  to  make  improvements  by  taxa- 
tion, and  that  the  sole  object  of  the 
amendment  of  1878  was  to  give  them  the 
power  to  make  such  Improvements  by  the 
additional  method  of  special  assessment. 
I  cannot  concur  In  this  view.  In  the  first 
place,  it  the  legislature  already  bad  the 
power  to  create  drainage  districts,  and 
authorize  their  corporate  authorities  to 
make  improvements  by  one  metbod,  to- 
wlt,  general  taxation,  it  is  hardly  to  be 
supposed  that  such  method  would  not 
have  been  adopted  without  going  through 
the  process  of  securing  a  constitutional 
amendment  for  tbe  purpose  uf  accom- 
plishing the  same  object  by  another  and 
different   metbod,  to>wit,  special   assess- 


ments. In  tbe  second  place,  the  amend- 
ment of  1878,  by  authorizing  the  legisla- 
ture to  vest  the  corporate  authorities  ol 
drainage  districts  with  tbe  power  to 
make  Improvem-  iits  by  special  assess- 
ments, thereby  limited  and  restricted  tbe 
legislature  to  special  assessments  as  the 
only  method  of  making  such  improve- 
ments which  the  districts  In  question 
could  be  authorized  to  resort  to.  Exprea- 
slo  untuB,  excluslo  alterlaa.  It  is  not  de- 
nied that  tbe  first  sentence  of  section  9, 
b3'  authorizing  the  legislature  to  vest  the 
corporate  authorities  of  cities,  towns,  and 
villages  with  powertomakelocal  improve- 
ments, thereby  withheld  from  the  legisla- 
ture the  authority  to  vest  the  corporate 
authorities  of  any  other  municipalities 
with  such  power.  Why  sbonld  not  thn 
same  principle  of  construction  apply  to 
tbe  amendment  of  1878?  If,  by  mention- 
ing cities,  towns,  and  villages  alone,  other 
municipal  corporations  were  excluded, 
why,  by  mentioning  special  assessments 
alone,  are  not  other  methods  excluded? 
In  the  third  place,  the  legislature,  by  the 
first  sentence  of  section  9,  could  confer 
upon  cities,  towns,  and  villages  the  power 
to  make  local  improvements  by  special  as- 
sessments, or  special  taxation,  or  general 
taxation,  but  tbe  amendment  of  1878  la 
silent  as  to  special  taxation,  and  as  to 
general  taxation,  and  mentions  only  spe- 
cial assessments.  It  will  not  be  contend- 
ed that  the  amendment  conferred  upon 
the  legislature  the  authority  to  vest  drain- 
age districts  with  the  power  to  make  im- 
provements by  special  taxation  of  contig- 
nouB  property.  For  the  same  reason,  by 
its  silence  as  to  general  taxation,  it  did 
not  authorize  such  districts  to  be  vested 
with  the  power  to  make  Improvements 
by  that  method.  In  other  words,  tbe 
amendment  being  a  modittcation  of  tbe 
limitation  contained  In  tbe  first  sentence 
of  section  9,  the  modification  will  not  be 
held  to  be  broader  than  the  language 
warrants.  Theamendment  gives  todrain- 
age  districts,  as  well  as  to  clttos,  towns, 
and  villages,  the  power  to  make  certain' 
improvements;  but,  if  it  had  intended 
that  sucb  districts  should  have  the  right 
to  adopt  more  than  one  of  tbe  methods 
for  making  sucb  Improvements  which 
cities,  towns,  and  villages  already  pos- 
sessed, its  language  would  not  have  been 
confined  to  one  only  of  such  methods. 
Finally,  the  contention  that  the  legisla- 
ture had  tbe  power  to  authorize  such  dis- 
tricts as  are  provided  for  in  this  act  to 
raise  money  by  general  taxation  proceeds 
upon  the  theory  that  the  improvements 
contemplated  by  the  act  are  not  local  im- 
provements. It  has  already  been  said 
that  the  words  "for  all  other  purposes," 
in  tbe  second  sentence  of  section  9,  mean 
all  other  purposes,  except  the  making  of 
local  improvements.  If,  therefore,  the  im- 
provements contemplated  by  tbe  act  are 
local  improvements,  they  are  not  embraced 
among  the  "corporate  purposes,"  for 
which  alone,  by  the  terms  of  the  second 
sentence,  municipal  corporations  may  be 
vested  with  authority  to  "assess  and  col- 
lect taxes. "  But  it  is  quite  clear  that  the 
improvements  which  drainage  districts 
are  authorized  to  construct  cannot  be  re- 
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garded  otherwiee  than  as  local  Improve- 
ments. 

The  very  fact  tbat  tbe  drains  mentioned 
in  the  amendment  of  1878  are  to  be  con- 
structed "  by  special  asHessment  apon  the 
property  beoetlted  thereby"  shows  that 
the  fratners  of  that  amendment  regarded 
the  Improvements  to  be  made  by  drainage 
districts  as  local  improvements.  No  im- 
provement other  than  a  local  improve- 
ment is  ever  made  by  special  assessinent. 
A  special  assessment  involves  the  Idea 
tbat  the  property  assesfled  receives  a  spe- 
dal  benefit  from  the  Improvement,  and 
such  property  caonot  be  assessed  for  more 
than  the  amount  of  the  benefit  it  so  re- 
ceives. Cooley,  in  his  work  on  Taxatioh, 
(2d  Ed.,  p.  606,)  says:  "Special  aBsess- 
ments  •  •  •  are  made  upon  the  as- 
samption  that  n  portion  of  the  community 
la  to  be  specially  and  peculiarly  benefited 
in  the  enhancement  of  tbe  value  of  prop- 
erty peculiarly  situated  as  regards  a  con- 
templated expenditure  of  public  funds." 
"  A  local  assessment  can  only  be  levied  on 
land ;  *  *  *  it  is  an  assessment  on  the 
thing  supposed  to  be  benefited.  •  •  • 
A  local  assessment  is  levied  on  property 
situated  in  a  district  created  for  the  ex- 
press purpose  of  tbe  levy,  and  possessing 
no  other  function,  or  even  existence,  than 
to  be  the  thing  on  which  the  levyls  made." 
Id.  p.  607.  "To  warrant  the  levy  of  local 
assessments,  there  must  not  only  exist  In 
the  case  the  ordinary  elements  oJ  taxation, 
but  the  object  must  also  be  one  product- 
ive of  special  local  benefits."  Id.  p. 622.  In 
Owners  of  Lands  v.  People,  113  111.  296,  in 
speaking  of  tbe  power  conferred  by  and 
exercised  under  said  section  9,  we  said : 
"It  was  never  supposed  in  such  cases  that 
tbe  proposed  improvement  must,  to  be 
▼alid.be  territorially  co-extensive  with  the 
municipal  authority  under  Which  it  is 
made.  Such  a  requirement  would,  of  ne- 
cessity, render  nugatory  the  power  to 
make  special  assessments,  because  they 
can  only  be  local,  and  where  there  are 
special  benefits. "  The  very  act  now  under 
considei-atfon  authorizes  the  levying  of 
special  assessments.  After  section  10  has 
provided  for  the  collection  of  a  direct  an- 
nual tax  to  pay  the  interest  and  principal 
of  an  authorized  loan  of  f  15,000,000,  and 
after  section  12  has  provided  that  the 
board  of  trustees  may  levy  and  collect 
taxes  "for  corporate  purposes"  upon  prop- 
erty within  the  district,  to  the  amount,  In 
one  year,  of  one-half  of  one  percent,  of  the 
value  of  tbe  taxable  property  within  the 
corporate  limits,  etc..  then  section  13  pro- 
ceeds as  follows:  "The board  of  trustees 
shall  have  power  to  defray  tbe  expenses  of 
any  improvement  made  by  It  in  the  execu- 
tion of  the  powers  hereby  granted  to  such 
incorporation,  by  special  assessment,  or 
by  general  taxation,  or  partly  by  special 
assessment  and  partly  by  general  taxa- 
tion, as  they  shall  by  ordinance  prescribe. 
It  shall  constitute  no  objection  to  any 
special  assess  men  t  tbat  the  improvement 
for  which  the  same  is  levied  is  partly  out- 
side the  limits  of  such  incorporation,  but 
no  special  assKSsment  shall  be  made  upon 
property  situated  outside  of  such  sanitary 
district,  and  In  no  case  shall  any  property 
be  assessed  more  than  it  will  be  benefited 


by  the  improvement  for  which  tbe  assess. 
ment  is  made. " 

If  the  improvement  proposed  to  be  made 
b.y  the  districts  organized  under  this  act 
are  not  local  improveraents.  then  upon 
what  ground  can  those  portions  of  the  act 
which  authorize  the  levying  of  special  as- 
sessments be  sustained?  An  iniprnvement 
may  be  none  tbe  less  local,  because  Indi- 
rectly the  public  at  large  receives  a  benefit 
from  it.  The  lots  fronting  on  a  street  are 
specially  assessed  for  the  paving  of  tbe 
street,  although  thousands  of  citizens, 
who  do  not  live  on  the  street,  are  benefit- 
ed in  a  certain  sense  by  the  use  of  It  after' 
it  is  paved.  Cooley,  in  bis  work  on  Con- 
stitutional Limitations,  (5th  Ed.,  p.  617,) 
says;  "Assessments  for  the  opening,  mak- 
ing, improving,  or  repairing  otstreets,  the 
draining  of  swamps,  and  the  like  local 
works,  have  been  generally  made  upon 
property  with  some  reference  to  tbe  sup- 
posed benefits  which  tbe  property  would 
receive  therefrom, "  It  is  true  that  often- 
times an  Improvement  partly  local  in  its 
character,  and  partly  of  general  benefit, 
may  be  made  partly  by  general  taxation 
and  partly  by  special  assessment.  "In  the 
case  of  sewers,  it  is  very  common  to 
provide  that  the  cost  shall  in  part  be  a 
general  levy  on  the  municipality,  and  in 
part  bo  collected  by  special  assessment. " 
Cooley,  Tax'n.  p.  619.  But  this  species  of 
double  or  twofold  taxation  must  be  im- 
posed by  cities,  towns,  and  villages.  Up- 
on them  alone  is  such  power  conferred  by 
the  constitution. 

Thetonly  source  from  which  It  is  claimed 
in  this  case  that  these  sanitary  districts 
can  derive  the  power  to  raise  money  by 
general  taxation  is  the  second  sentence  of 
section  9.  But  that  sentence  not  only  ex- 
cludes improvements  that  are  wholly  lo- 
cal, but  improvements  also  that  may  be 
partly  local  and  partly  general.  The  act 
of  1889  evidently,  by  the  language  used  in 
section  13  as  above  quoted,  treats  the  im- 
provements to  be  made  under  it  as  local, 
in  that  they  confer  a  special  benefit  upon 
particular  property,  and  general,  as  being 
of  benefit  totbepublic  at  large.  Therefore 
such  improvements  are  excluded  from 
those  "other  corporate  purposes"  named 
in  the  second  sentence  of  section  9.  The 
making  of  an  improvement,  partly  gen- 
eral and  partly  local,  still  has  In  it  the  ele- 
ments of  a  local  undertaking. 

If  the  cr>ntention  of  counsel  that  the  dis- 
tricts provided  for  in  this  act  are  not 
drainage  districts  is  sound,  then  all  the 
provisions  of  tbe  act  in  regard  to  special 
assessments,  and  tbe  issuance  of  bonds 
payable  out  of  the  funds  to  be  realized 
from  sucb  assessments,  must  fall  to  tbe 
ground  as  being  unconstitutional.  This 
must  be  so,  because  the  districts  in  ques- 
tion, not  being  cities,  towns,  or  villnges, 
cannot  make  local  improvements  under 
section  9,  art.  9;  and,  not  being  drainage 
districts,  cannot  make  such  improvements 
under  sectiou  81,  art.  4.  Under  the  limita- 
tions Imposed  by  these  two  sections,  only 
cities,  towns,  villages,  and  drainage  dis- 
tricts can  be  authorized  by  the  legislature 
to  adopt  the  method  of  special  assess- 
ments  for  the  purpose  of  mnKmg  local  Im- 
provements.    But  I  think  tbat   the  im< 
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ftrovementa  contemplated  by  this  act  are 
ocal  ImprovementB,  and  tlierelore,  If  ttaey 
can  be  made  at  all  under  the  act,  they 
moat  be  made  by  epeclal  aBsessment,  and 
not  by  general  taxation.  It  lollows  that 
all  the  provialuna  of  the  act  (or  raising 
money  by  freneral  taxation  are  nnconscltu- 
tlonal  and  void.  Inasiuacb,  therefore,  as 
tbeae  districts  can  only  raise  money  by 
special  aseassment,  and  not  by  general 
taxation.  It  follows  that  the  Indebtedness 
Ot  f  15,000,000,  mentioned  In  section  9  of  the 
act,  cannot  be  contracted.  The  constitu- 
tional limitation  of  municipallndebtedness 
to  5  per  centum  of  the  value  of  the  taxa- 
ble property  in  the  municipality  is  accom- 
panied by  the  constitutional  requirement 
that,  at  the  time  of  incurring  such  indebt- 
edness, provision  must  be  made  for  the 
collection  nf  a  direct  annual  tax  to  pay 
the  interest  and  principal.  The  creation 
of  the  debt  and  the  provision  for  the  col- 
lection of  the  tax  must  go  together. 
Hence,  If  the  power  to  provide  for  tlie  col- 
lection of  the  tax  does  not  exist,  the 
power  to  contract  the  debt  is  also  want- 
ing. 

The  mode  of  sabmitting  the  question 
of  the  organization  ot  the  districts  to  an 
election  by  the  people  is  not  in  accord- 
ance with  the  interpretation  heretofore 
given  by  this  court  to  the  reqairements  of 
the  constitution  upon  this  sobject.  The 
authorities  relied  upon  by  counsel  lor  ap- 
pellee, as  Justifying  the  creation  of  sani- 
tary districts  In  the  mode  prescribed  by 
the  act,  are  the  cases  Itnown  as  the  "Paric 
Cases,  "the  most  important  of  whfcb  are 
People  V.  Salomon,  51  111.  87;  People  v. 
Brislin,  80  111.  428;  Dunham  v.  People,  96 
III.  331 :  People  v.  Morgan,  90  ill.  658;  Peo- 
ple V.  aty  of  Chicago,  51  III.  68;  Cornell  r. 
People,  107  111.  372.  A  careful  examina- 
tion of  these  cases  will  show  that  the 
power  to  assess  and  collect  taxes  for  cor- 
porate purposes,  which  theleginlature was 
authorized  by  section  6,  art.  9,  of  the  con- 
stitution of  1848,  to  vest  in  the  corporate 
authorities  of  towns,  was  held  to  have 
been  lawfully  vested  in  the  parlc  commis- 
sioners, because  the  park  district  was 
formed  by  a  nnion  of  two  or  more  towns, 
and  its  commissioners  could  be  regarded 
aH  corporate  authorities  of  such  towns. 
That  this  is  so  will  appear  from  the  fol- 
iowiuR  language  in  Unnham  v.  People,  su- 
pra :  **  It  will  thus  be  seen  that  before  the 
adoption  of  the  constitution  of  1870  con- 
struction had  been  given  to  this  clause  of 
the  constitution  of  1848  by  this  court,  by 
which  it  was  held  that  the  district  em- 
bracing the  three  towns  of  South  Chicago, 
Hyde  Parle,  and  l,al(e,  when  formed  into  a 
district  for  the  purposes  provided  for  in 
that  act,  were  to  be  regarded  as  a  town ; 
orrather  that  the  parl{  commissioners, for 
these  purposes,  were  to  be  regarded  as 
the  corporate  authorities  ot  the  three 
towns." 

An  examination  of  the  Park  ('asefl  will 
also  show  that  the  park  act  was  submit- 
ted, not  to  the  votes  nf  the  people  in  the 
park  district,  but  to  the  votes  of  the  peo- 
ple of  tlie  three  towns,  and  that  the  act 
was  adopted  by  a  majority  of  the  votes 
cast  in  each  town.  Thus  in  People  v.  Sal- 
omon, supra,  it  was  said:  "It  is  further 


objected  that  the  fact  that  a  majority  of 
the  votes  of  the  three  towns  has  been 
griven  to  this  act  imports  to  it  no  addi- 
tional validity,  tor  by  the  scheme  o(  the 
act  it  might  be  that  one  ot  the  townships 
by  its  large  vote  could  dominate  over  the 
other  two,  and  thus  subject  the  minority 
towns  to  an  onerous  burden  imposed  with- 
out tboir  consent.  This  might  be  so,  and, 
if  so,  the  case  would  be  like  the  case  of 
Lincoln  Park, (People  v.Mayor.etc, 51  III. 
18,)  in  which  we  held'  It  contrary  to  the 
plain  behests  of  the  constitution  to  im- 
pose a  local  burden  of  such  magnitude  up- 
on an  unwilling  people  without  first  ob- 
taining the  consent  of  the  people  to  its  im- 
position. When  a  similar  case  shall  arise, 
the  decision  will  doubtless  be  the  same; 
but  the  facts  admitted  by  the  pleadings 
show  a  majority  of  the  votes  of  each  of 
the  towns  was  cast  in  favor  of  the  act. " 
A  study  of  the  act  of  1889.  In  the  llgbt  of 
the  features  of  the  park  decisions  as  thus 
noted,  will  present  an  entirely  different 
view  of  that  act  from  the  one  heretofore 
taken.  The  territory  which  may  be  In- 
corporated as  a  sanitary  district,  under 
section  1  of  the  act,  must  contain  two  or 
more  incorporated  cities,  towns,  or  vil- 
lages ;  and  no  territory  can  be  included  in 
the  district  which  is  not  situated  within 
the  limits  of  a  city,  incorporated  town,  or 
village,  "or  within  three  miles  thereof." 
By  the  use  of  the  latter  words,  the  district 
may  be  eo  formed  as  to  contain  territory 
outside  of  a  city,  town,  or  villag;e.  All 
the  districts  organized  under  the  act  can- 
not, therefore,  be  regarded  as  formed  by 
the  union  of  two  or  more  cities,  towns,  or 
villages,  as  the  park  district  was  formed 
by  the  union  of  two  or  more  towns. 
Hence  it  cannot  be  said,  as  to  a  district 
containing  such  outside  territory,  that  it 
may  be  clothed  with  the  same  power  to 
make  local  improvements  wlilch  a  single 
city,  town,  or  village  may  exercise  under 
section  9.  art.  9,  of  the  constitution.  It 
would  differ  from  the  park  districts  men- 
tioned in  the  cases  cited,  becaupe,  unlike 
the  latter, it  would  not  be  an  aggregation 
of  one  or  more  of  tlie  municipalities  specific- 
ally named  in  the  organic  law.  But  the 
words, "or  within  three  miles  thereof,"  are 
in  the  alternative,  and  the  act  con  tern  plafes 
the  formation  of  districts  whoB«  territory 
vrould  lie  wholly  within  two  or  more 
cities,  towns,  or  villages.  Could  the  or- 
ganization of  such  districts  be  sustained 
upon  the  principles  laid  down  in  the  Park 
Cases?  I  think  not.  By  the  terms  of  sec- 
tion 1,  the  purpose  of  organizing  the  sani- 
tary district  is  "the  maintenance  of  a  com- 
mon outlet  for  the  drainage  thereof."  The 
word  "thereof"  refers  to  the  "area  of  con- 
tiguous territory  within  a  single  county," 
and,  when  such  area  is  wholly  within  the 
limits  of  two  or  more  cities,  towns,  or  vil- 
lages, the  drainage  referred  to  is  that  al- 
ready existing  in  such  cities,  towns,  or  vil- 
lages. I  do  not  wish  to  be  understood  as 
controverting  the  doctrine  that  the  legis- 
lature of  a  state  has  a  right  to  control  the 
municipalitips  of  its  own  creation.  The 
legislature  may  even  dispose  of  the  prop- 
erty of  such  rounicipaiitles  when  their 
corporate  powers  are'repealed,  and,  in  cer- 
tain cases,  where  those  powers  are  modi- 
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fled.  Cooley,  Const.  Llm.  (Sth  Ed.)  p.  292. 
Bat  the  parpose  of  this  act,  ao  to  the 
class  of  districts  now  under  consideration, 
is  not  to  establiRh  a  new  system  of  drnln- 
age,  but  to  maintain  an  outlet  for  drain- 
age  already  establiBhed.  Tbe  drainage 
for  which  the  outlet  is  to  be  maintained 
is  that  which  is  already  under  the  control 
of  the  cities,  towns,  or  villages  in  the  dis- 
trict. This  is  apparent  from  the  use  uf  the 
word  "sewage"  in  section  7,  which  has 
already  been  referred  to.  Sewerage  is  a 
system  of  drainage  by  means  of  sewers, 
and  sewage  is  sometimes  used  to  denote 
the  water  flowing  in  or  carried  oH  by 
sewers,  and  sometimes  the  system  of 
sewers  for  carrying  off  filth  or  superfluous 
water.  Sewerage,  or  drainage  by  sewers, 
exists  only,  as  a  general  thing,  in  cities  or 
Incorporated  towns  or  villages.  It  fol- 
lows that  the  act,  in  proposing  to  furnish 
a  common  outlet  for  the  sewage  of  the  In- 
corpora  ted  municipalities  within  its  limits, 
deals  directly  with  such  muncipalities. 
It  recognises  their  existence,  and  does 
not  seek  to  curtail  their  powers,  except  in 
tbe  one  matter  of  a  common  outlet  for 
thetr  sewage.  The  sewers  In  a  city  belong 
to  the  city;  they  are  built  with  money 
raised  by  taxation  from  the  property  of 
tbe  residents  in  the  city.  It  would  seem 
to  be  necessary  that  some  action  should 
be  taken  by  the  authorities  of  the  city  be- 
fore a  connection  could  be  made  between 
its  sewers  and  the  common  outlet  to  be 
ballt  by  the  district.  Tbe  trustees  of  the 
district,  inntead  of  providing  dralnsforthe 
lands  of  individual  owners,  provide  a  com- 
mon drain  for  theexistiug  drainsof  munic> 
ipal  corporations.  That  the  districts  in 
question  propose  to  deal  with  themunici- 
palitiee  within  their  borders  is  shown  by 
tbe  language  of  section  26.  That  seo.tioa 
assumes  to  state  the  terms  and  conditions 
upon  Which  our  city,  village,  or  incorpo- 
rated town,  "which  owns  a  system  of 
water- works  and  supplltiS  water  from  a 
lake  or  other  source,  which  will  be  saved 
ond  preserved  from  sewage  pollution,  by 
the  construction  of  the  main  channel, 
drain,  ditch,  or  outlet  herein  provided  for, 
and  the  taming  of  the  sewage  of  such  city 
and  district  therein,"  shall  be  required  to 
fnrnisb  water  from  its  water-works  to 
another  city,  town,  or  village  situated  in 
tbe  same  district  with  it.  In  clew  of  the 
relations  which  must  thus  exist  between 
tbe  sanitary  district  and  the  cities,  towns, 
or  villages  within  its  borders,  the  act 
should  have  provided  that  "the  question 
of  the  organisation  and  establishment  of 
tbe  proposed  sanitary  district"  should  be 
Bobmitted  to  tbe  votes  of  each  of  such 
cities,  towns,  and  villages,  and  should  be 
adopted  by  a  majority  of  tbe  legal  votes 
in  eiMsh.  It  does  not  so  provide.  It  di- 
rects that  the  question  be  submitted  to 
the  votes  of  the  proposed  district,  or  of 
the  district  determined  upon  by  the  com- 
missioners. The  result  of  such  a  course 
mast  be  that  where  one  of  the  cities, 
towns,  or  villages  in  a  district  contains 
a  largis  popnlation,  and  another  of  thera 
contains  a  small  popnlation,  the  latter 
may  be  forced  to  come  into  the  district, 
and  to  connect  its  system  of  sewerage 
with  the  common  outlet,  by  the  votes  of 


its  more  powerful  neighbor,  and  against 
tbe  consent  of  its  corporate  authorities 
or  of  a  majority  of  its  legal  voters.  One 
of  the  cities,  towns,  or  villages  by  its 
large  vote  conld  dominate  over  the  others. 
Such  a  result  was  condemned  In  tbe  Park 
Cases.  If,  In  those  cases,  it  was  necessary 
that  tbe  park  act  should  secure  the  major- 
ity of  the  legal  votes  in  each  town  before 
the  park  commissioners  conld  be  regarded 
as  the  corporata  authorities  o(  the  three 
towns,  so,  here,  a  majority  of  the  legal 
voters  in  each  city,  town,  or  village 
should  vote  in  favor  of  organization,  un- 
der the  act  of  1889,  before  the  trustee  of  a 
sanitary  district  can  be  regarded  as  the 
corporate  authorities  of  tbe  cities,  towns, 
or  villages  in  such  district.  It  might  hap- 
pen tbat  one  of  such  cities,  towns,  or  vil- 
lages had  a  system  of  sewerageconnectlng 
with  another  and  different  outlet  from 
that  proposed  to  be  constructed  by  the 
sanitary  trustees.  Shall  it  be  comiielled 
to  go  to  the  expense  of  severing  Its  con- 
nection with  the  old  outlet,  and  forming 
a  juncture  with  the  new  one,  without  the 
consent  of  its  inhabitants  or  its  corporate 
authorities?  Shall  its  property,  or  that 
of  its  dtisens,  be  taxed  to  maintain  an 
outlet  which  it  may  not  use,  and  wbicli 
a  majority  of  its  people  may  be  opposed 
to  using?  People  v.  Mayor,  etc.,  51  HI. 
18.  The  question  does  not  depend  upon 
the  largeness  or  smallness  of  the  vote  in 
any  particular  instance  of  an  attempt  to 
organize  a  district  under  the  act.  The 
point  is  that  tbe  act  itself  does  not  up- 
on its  face  provide  for  an  election  in  each 
of  tbe  towns,  cities,  or  villages  within  the 
proposed  district.  It  is  therefore  invalid, 
under  the  rule  laid  down  in  tiie  Salomon 
Case,  where  it  appears  that  section  18  of 
the  park  art  required  the  election  to  be 
held  in  the  towns. 

This  act  is  unconstitutional  because, 
under  its  provisionB,  either  or  all  of  the 
incorporated  cities,  towns,  or  villages  sit- 
uated within  any  district  organized  under 
it  may  contract  a  greater  indebtedness 
than  that  allowed  by  tbe  organic  law. 
If  the  question  does  not  arise  upon  the 
face  of  the  act  itself,  it  arises  upon   tbe 

g leadings  in  one  or  more  of  the  cases  now 
efore  us.  The  bill  in  the  Wilson  Case 
(People  V.  Salomon)  avers  that,  before  tbe 
organization  of  tbe  Chicago  drninage  dis- 
trict, of  which  the  city  of  Chicago  is  a 
part,  that  city  had  reached  the  constitu- 
tional limit  of  Indebtedness,  and  such 
averment  Is  admitted  by  the  demurrer. 
Section  12,  art.  9,  of  the  constitution, 
reads  as  follows:  "No  county,  city,  town- 
ship, school-district,  or  other  municipal 
corporation  shall  be  allowed  to  become  In- 
debted in  any  manner  or  for  any  pur- 
pose to  an  amount,  including  existing 
indebtedness,  in  tbe  aggregate  exceeding 
five  per  centum  on  the  value  of  the  taxa- 
ble property  therein,  to  be  ascertained  by 
tbe  last  assessment  for  state  and  county 
taxes,  previous  to  tbe  incurring  of  such 
indebtedness.  Any  county,  city,  school- 
district,  or  other  municipal  corporation. 
Incurring  any  indebtedness  as  aforesaid, 
shall,  before  or  at  the  time  of  doing  so, 
provide  for  the  collection  of  a  dii'ecti  annu- 
al tax  sufficient  to  pay  the  interest  on 
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such  debt  as  it  falls  due,  and  also  to  pay 
and  discbarge  the  principal  thereof  within 
sweaty  years  from  tlie  time  of  cuntrai-ting 
the  same.  This  section  shall  not  be  con- 
strued to  prevent  any  county,  city,  town- 
ship, school-district,  or  other  municipal 
corporation  from  issuiox  their  bonda  in 
compliance  with  any  vote- of  the  people 
which  may  have  been  nad  prior  to  the 
adoption  of  this  constitution,  in  pursu- 
ance of  any  law  providing  therefor. "  By 
the  prohibition  that  no  municipal  corpo- 
ration "shall  be  allowed  to  become  in- 
debted," the  constitution  Imposed  a  re- 
striction upon  the  legislature  aa  well  as 
upon  the  municipal  corporation  itself. 
Law  V.  People,  87  111.  38.5. .  The  general 
assembly  cannot  pass  a  law  permitting 
Hucb  a  corporation  to  become  indebted 
beyond  the  specified  limit.  lint  It  Is  said 
that  there  is  nothing  in  the  constitution 
which  prohil)its  tlie  legislature  from  cre- 
ating municipal  corporations;  that  it  can 
create  a  new  municipal  corporation  em- 
bracing territory  whidi  includes  several 
municipal  corporations  already  existing; 
that  this  new  corporation  can  become  In- 
debted to  the  amount  of  5  per  centum 
on  the  taxable  value  of  the  property  with- 
in Its  limitti ;  that  the  debt  thus  created  in 
the  debt  of  such  new  corporation,  and  not 
of  each  of  the  old  corporations,  and  may 
be  incurred  aitliough  each  of  such  old  cor- 
porations has  already  reached  theconstitu- 
tlonai  limit  of  indebtedness.  The  power 
of  the  legislature  to  create  a  new  munici- 
pal corporation  Is  subject  to  the  limita- 
tions contained  in  the  constitution,  and, 
among  others,  to  that  contained  in  sec- 
tion 12,  above  quoted.  The  purpose  of 
that  section  Is  "  to  effectually  protect  per- 
sons residing  in  municipalities  from  the 
abuse  of  their  credit,  and  the  consequent 
oppreB.sion  of  burdensome.  If  not  ruinous, 
taxation."  Law  v.  Feopie,  supra.  "A 
city  is  made  up  of  iudividualn  owning  the 
property  within  Its  limits,  the  lots  and 
bloclfs  which  compose  it,  and  the  struct- 
ures which  adorn  tliem."  People  v. 
Mayor,  etc.,  61  111.  18.  Section  V2  provides 
that,  when  the  indebtedness  is  incurred,  a 
dii-ect  tax  n^ust  be  provided  for  to  pay  it. 
A  direct  tax  la  one  that  is  "assessed  upon 
the  property,  person,  business,  income, 
etc.,  of  those  who  are  to  pay  "  it.  Cooley, 
Tax'n,  (2d  Ed. )  p.  6.  The  property  of  each 
tax-payer  Is  liable  to  be  taxed  to  the  ex- 
tent of  5  per  centum  of  its  asKessd  value, 
when  the  conRtltutinnni  limit  is  reached 
by  the  municipal  corporation.  If  that 
coi*poratlon  can  be  united  with  others, 
and  a  new  district  can  be  formed  by  the 
union,  with  power  to  assess  another  tax 
of  5  per  cent,  on  the  value  of  the  taxable 
property,  then  each  tax-payer  is  made  lia- 
ble for  10  per  cent,  of  the  assessed  value  of 
his  property,  instead  of  5  per  cent,  there- 
of. It  makes  no  difference  that  the  bonds 
representing  the  indebtedness  are  called  the 
bonds  of  a  sanitary  district,  rather  than 
those  of  a  city  within  the  sanitary  dis- 
trict. The  additional  indebtedness  rests, 
after  all,  upon  the  same  property  and 
upon  the  same  individuals.  No  vote  of 
the  people  can  override  the  constitutional 
proliibitiofl.  Taxation  cannot  be  im- 
posed by  the  corporate  authorities  of  a 


mnnicipal  corporation  without  the  con- 
sent of  the  tax-payers,  but  it  cannot  be 
imposed  beyond  the  constitutional  limit 
with  such  consent.  The  last  sentence  of 
section  12,  by  permitting  the  issuance  of 
bonds  in  compliance  with  a  vote  of  the 
people  talten  prior  to  the  adoption  of  the 
constitution,  impliedly  negatives  their  is- 
suance in  pursuance  of  any  vote  had  after 
such  adoption,  except  within  the  pre- 
scribed limits.  It  has  already  been  seen 
that  the  vote  for  the  organization  of  the 
sanitary  district  must  be  by  the  people  of 
each  city,  town,  or  village  in  the  district. 
That  the  voters  of  each  of  such  cities, 
towns,  or  rlliages  cannot  confer  upon  the 
corporate  authorities  thereof  the  power 
to  assess  and  collect  taxes  for  the  pay- 
ment of  a  greater  indebtedness  to  be  in- 
curred by  such  city,  town,  or  village  than 
the  5  per  centum  already  named,  will  not 
be  denied.  This  being  so,  can  such  voters 
conferupon  the  authorities  of  thesanitary 
district  the  autliority  to  levy  and  collect 
tuxes  for  an  indebtedness  to  be  incurred 
by  the  district  beyond  the  5  per  cent,  limit 
ali-eady  reached  by  the  cities,- towns,  or 
villages?  I  think  not.  It  is  a  mere  eva- 
sion of  the  constitution.  If  a  city,  hav- 
ing contracted  debts  to  the  full  amount  of 
the  5  per  cent.,  can  become  still  further  in- 
debted by  uniting  itself  with  one  or  more 
adjoining  towns  or  villagi-s,  with  a  small 
strip  of  territory  near  its  borders,  then 
the  rei^triction  Imposed  by  the  constitu- 
tion becomes  a  meaningiess  farce. 

It  is  true  that  a  county  may  become  in- 
debted to  the  amount  of  5  per  centum  on 
the  value  of  the  taxable  property  therein, 
although  there  may  be  nfuniclpal  corpo- 
rations, such  .as  cities,  towns,  or  villages, 
within  itt:  borders,  which  have  resiiect- 
irely  reached  the  constitutional  limit  of 
indebtedness;  but  this  is  true  because  the 
constitution  permits  counties  to  so  become 
indebted  by  expressly  mentioning  them. 
Such  permission,  however,  cannot  be  ex- 
tended to  taxing  districts  ini  properly 
called  municipal  Corporations  whicti 
were  not  in  existence  when  the  constitu- 
tion was  adopted,  but  created  since  its 
adoption.  The  Park  Cases  arose  under  a 
provision  in  the  constitution  of  1848. 
That  instrument  did  not  contain  the  lim- 
itation on  mnnicipal  indebtedness  now 
under  consideration.  Hence  tlie  question 
did  not  arise  in  those  cases  as  to  the  amount 
of  debt  which  the  Park  district  might  in- 
cur. It  seems  to  he  conceded  by  counsel  on 
both  sides  that  the  act  of  1889  was  passefi 
with  special  reference  to  the  organization 
of  a  sanitary  district  of  which  the  city  of 
Chicago  should  be  a  part.  It  is  proposed 
to  double  the  indebtedness  to  which  the 
tax-payers  of  that  city  are  already  sub- 
ject, by  adding  its  territory  to  that  of  the 
incorporated  town  of  Cicero,  and  the  in- 
corporated village  of  Lyons,  and  certain 
lands  in  the  township  of  Lyons,  and  call- 
ing the  whole  the  "Sanitary  District  ot 
Chicago,"  with  power  to  borrow  f  15,000,- 
000,  to  levy  special  assessments  upon 
property  to  an  Indefinite  amount,  and 
issue  bonus  drawn  against  such  assesit- 
ments.  This  district  is  to  construct  a 
vast  improvement,  the  roost  of  which  lies 
at  the  distance  ot  many  niilea  oatside  ot 
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Its  own  llmHs.  It  is  to  be  made  liable  to 
suits  tor  damages  In  overflowing  landH,  in 
pollntlnK  the  waters  of  rivers,  to  injunc- 
tion suits,  and  suits  for  speoitic  perform- 
ance. It  is  to  pay  tlie  expenses  of  commis- 
sioners appointed  by  tlie  governor  to 
Inspect  its  work.  It  is  to  devote  a  part 
'of  tlie  revenues  to  be  derived  from  tiie 
doclcB  to  be  constructed  by  it  to  tiie  sup- 
port of  tlie  state  government,  to  the  relief 
of  the"  balance  of  the  state.  The  act 
shows  upon  its  face  that  its  framers  re- 
garded the  liuprovetnent  for  which  it  pro- 
vides as  an  uncertain  experiment.  No 
other  construction  can  be  placed  upon  the 
cautious  t'liraseology  made  use  of  as  to 
the  dangers  of  overflow  and  ofrlver  polln- 
tton.  All  this  risk  Is  to  be  run,  and  all 
this  expense  is  to  be  incurred  by  a  district 
framed  upon  the  theory  that  the  legisla- 
tore  can  authorize  an  aggregation  of  mu- 
nicipalities to  do  what  the  constitution 
of  the  state  forbids  a  single  municipality 
to  do.  It  the  city  of  Chi^-ago  cannot  law- 
fnlly  increase  its  indebtedness  through  the 
action  of  Its  own  author!  ties,  and  through 
the  machinery  of  its  own  government,  it 
cannot  do  so  through  an  alliance  with  the 
town  of  Cicero  and  the  village  of  Lyons. 
The  designation  of  the  alliance,  as  a  sani- 
tary district,  cannot  hide  the  ruinous  in- 
fraction of  a  wise  and  wholesome  provis- 
ion ot  the  constitution. 

Rehearing  denied. 


(133  111.  B65)  

Peofle  ex  rel.  Longenecrer,  State's  At- 
torney, V.  Nelson  et  al.'- 
(Supreme  Court  of  IlUrwlg.    June  13, 1880.) 

COSBTrrCTTIOSAI.  Law— SiNITAKT  DiSTBICTS — Otfi- 

CEBs  DB  Facto. 

1.  Tbe  Illinois  act  of  Hay  29,  1889,  entitled 
"An  act  to  create  sanitary  districts,  and  to  re- 
move obstructions  in  the  Des  Flalnes  and  Illinois 
rivers,"  (Rev.  St.  111.  18S9,  c.  24,  S8  84S-369,)  is 
not,  as  to  its  tHle,  In  conflict  with  Const.  111.  art. 
4,  S  18,  which  provides  that  "no  act  shall  embrace 
more  than  one  snbject,  and  that  shall  be  ex- 
pressed in  the  title, "  since  the  general  subject 
of  the  act  is  the  formation  of  sanitary  districts, 
and  the  removal  of  obstructions  in  said  rivers  is 
therein  provided  for  because  necessary  to  the 
formation  of  such  districts. 

2.  The  provisions  of  said  act  which  forbid 
the  employment  upon  works  to  be  constructed  by 
the  sanitary  districts  of  aliens,  unless  they  have 
in  good  faith  declared  their  Intention  to  become 
citizens,  which  prescribe  what  shall  be  deemed 
evidence  of  such  good  faith,  which  allow  such 
districts  to  remove  a  certain  canal  lock  and  river 
dams,  which  declare  a  drainage  channe'i  of  spec- 
ified size  when  constructed  by  a  sanitary  district 
to  be  a  navigable  stream,  and  which  authorize 
the  district  to  establish  and  control  docks  there- 
on, and  to  control  and  dispose  of  any  water-power 
created  by  such  channel,  being  all  germane  to 
the  general  subject  of  sanitary  drainage,  do  not 
conflict  with  said  constitutional  provision. 

8.  Tbe  proviso  in  said  act,  that  nothing 
therein  contained  shall  be  construed  to  abridge 
or  prevent  the  state  from  hereafter  requiring 
part  of  the  funds  derived  from  such  water-power 
or  dockage  to  be  paid  to  the  state,  is  not  in  con- 
flict with  Const.  111.  art  9,  S  1,  which  requires 
taxation  to  be  uniform,  since  such  proviso  is 
not  an  exercise  of  the  taxing  power. 

4.  The  third  section  of  said  act,  which  pro- 
vides that  in  elections  for  trustees  of  the  sanitary 

'Reported  by  Louis  Boisot,  Jr.,    Esq.,  of  tbe 
Chicago  bar. 


districts  each  voter  may  vote  for  as  many  candi- 
dates as  there  are  trustees  to  be  elected,  or  may 
cumulate  his  vote  on  a  smaller  number,  is  not  in 
conflict  with  Const.  111.  art  7,  g  1,  which  pro- 
vides that  every  male  citizen  of  the  United 
States  over  21  years  old,  and  possessing  certain 
qualifications,  shall  be  entitled  to  vote  at  elec- 
tions, and  that  all  elections  shall  be  by  ballot. 

5.  The  question  whether  the  first  section  of 
said  act  which  provides  that  on  petition  for  the 
organization  of  a  sanitary  district  the  county 
judge  shall  call  to  his  assistance  two  circuit 
judges,  and  they  three  shall  constitute  a  board  of 
commissioners  to  fix  the  boundaries  of  the  pro- 
posed district,  conflicts  with  Const.  111.  art.  8, 
which  divides  the  government  into  the  legislative, 
executive,  and  judicial  departments,  and  provides 
that  no  person  in  one  department  shall  exercise 
power  properly  belonging  to  eit&er  of  the  others, 
cannot  be  raised  on  qpw  warranto  proceedings 
against  a  board  of  trustees  of  a  sanitary  district, 
since  such  judges,  acting  as  commissioners,  are 
at  least  commissioners  ae  facto,  and  their  acts 
valid  on  collateral  attack. 
Haobusbb,  J.,  dissenting. 

Appeal  from  circuit  court.  Cook  county ; 
Julius  8.  Grinnell,  Judge. 

Information  in  the  nature  of  a  quo  war- 
ranto against  Murray  Nelson.  John  A. 
King,  Richard  Prendergast,  Frank  Wen- 
ter,  William  H.  Russell,  Arnold  P.Gllmore, 
John  J.  Altpeter.  and  Henry  J.  Willing, 
to  compel  them  to  show  by  what  war- 
rant they  claim  to  enjoy  and  exercise  the 
office  of  trustees  of  the  Sanitary  District 
of  Chicago.  Respondents  obtained  judg- 
ment upon  demurrer  to  tiieir  plea,  and 
the  people  appeal. 

Geo.  Hunt.  Atty.  Gen.,  (G.  S.  Eldredge, 
of  counsel.)  for  appellant.  S.  S.  Gregory 
and  Wilitoa  &  Moore,  for  appellees.  Geo. 
M.  Harris  and  IV.  T.  Burgens,  amid 
curias. 

Bailey,  J.  By  the  averments  ot  tbeir 
plea,  the  truth  of  which  is  admitted  by 
the  demurrer,  the  defendants  have  estab- 
lisbed  their  title  to  tbe  office  which  the  In- 
formation charges  them  with  having 
usurped,  unless  the  act  under  which  the 
Sanitary  District  of  Chicago  is  organized 
(Rev.  St.  IR8S»,  c.  24.  §§  343-369)  is  sofar  un- 
constitutional as  to  render  the  organisa- 
tion ot  said  district  and  the  election  of  its 
trustees  inoperative  and  void.  This  seems 
to  be  admitted  by  counsel,  since  the  only 
questions  presented  by  them  for  our  con- 
sideration are  thosewhioh  involve  the  va- 
lidity of  said  act.  Counsel  for  the  prosecu- 
tion insist  that  the  act  as  a  whole,  and  in 
various  of  Its  snbordinate  provisions. con- 
travenes the  constitution  ot  the  state,  but, 
as  this  proceeding  Involves  the  single  ijues- 
tion  ot  the  defendants'  title  to  the  office 
which  they  are  charged  with  baring 
usurped,  no  objections  to  the  act  need  be 
considered  except  those  which  go  to  the 
validity  ot  the  organization  ot  the  district 
and  of  the  election  of  Its  trustees.  The 
various  grounds  upon  which  the  constitu- 
tionality of  the  act  is  assailed  may  be 
summarized  as  follows:  (I)  That  the  ti- 
tle of  the  act  expresses  and  the  act  em- 
braces more  than  one  subject:  (2)  that 
tbe  act  embraces  various  subjects,  which 
are  not  expressed  in  the  title;  (8)  that  the 
act  is  a  local  or  special  act ;  (4)  that  it 
provides  for  cumulative  voting  at  the  elec- 
tions of  the  trustees  of  the  sanitary  dis- 
tricts organized  under  it;  (5)  that  in  pro- 
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vldine  tbe  machinery  for  the  orfanica- 
tion  of  sanitary  dlatricts  the  act  impoRes 
upon  the  judge  of  the  county  coart  and 
two  Indges  of  the  circuit  court  duties 
which  are  incompatible  with  their  duties 
and  functions  asjudgresof  those  courts; 

(6)  that  the  act  is  an  evasion  of  the  con- 
stitutional provision  which  limits  the  in- 
debtcdness  which  a  municipal  corporation 
shall  he  allowed  to  incur  in  any  manner 
and  for  any  pnrpose  to  5  per  centum  of 
the  value  of  the  taxable  property  therein ; 

(7)  that  the  municipal  authorities  of  sani- 
tary districts  are  vested  with  the  power 
of  general  taxation,  and  are  not  limited 
to  special  assessments  upon  the  property 
beneflted  tor  the  payment  of  the  drainage 
system  which  they  are  authorized  to  con- 
struct. 

Of  these  propositions  the  third,  sixth, 
and  seventh  are  sntBclently  considered  In 
Wilson  v.  Board,  ante,  203,  and  we  do  not 
deem  it  necessary  to  add  anything  here  to 
what  we  theresald.  In  that  case  we  held 
that  upon  neither  of  these  grounds  can 
said  act  be  declared  unconstitutional,  and 
in  support  of  that  conclusion  we  need 
now  only  refer  to  the  opinion  there  filed. 

The  first  two  of  the  grounds  above  men- 
tioned upon  which  the  constitutionality 
of  said  act  is  assailed  are  based  upon  the 
following  provi«ion  of  section  18,  art.  4, 
of  the  constitution  of  1870.  vli.:  "No  act 
hereafter  passed  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed 
in  the  title.  But  if  any  subject  shall  be 
embraced  in  an  act  which  shall  nut  be  ex- 
pressed in  the  title,  such  act  shall  he  void 
only  as  to  so  much  thereof  as  shall  not  be 
so  expressed."  Formerly  the  title  to  an 
act  was  considered  no  part  of  it,  and,  al- 
though it  might  be  looked  tu  as  a  guide 
to  tbe  intent  of  the  law-makers  when  the 
body  of  the  statute  appeared  to  be  in  any 
respect  ambiguous  or  doabtlnl,  yet  it 
could  not  enlarge  or  restrain  the  provis- 
ions of  the  act  itself,  and  the  latter  might 
therefore  be  good  when  that  and  the  title 
were  in  conflict.  Nor  was  there  any  rule 
forbidding  the  incorporation  Into  the  same 
act  of  as  many  different  subjects  as  the 
legislature  might  see  fit,  entirely  regard- 
less of  whether  they  bore  any  logiccfl  rela- 
tion to  each  other  or  not.  While  these 
rules  prevailed,  the  enactment  of  laws  be- 
came subject  to  very  serious  abuses. 
These,  in  the  main,  consisted— F/rst,  of  in- 
corporatinsT  into  the  same  bill  various 
measures  having  no  proper  relation  to 
each  other,  so  as  to  enlist  in  favor  of  the 
bill  support  which  neither  measure  singly 
could  obtain  on  its  own  merits.  This  re- 
sulted In  a  species  of  "log-rolling"  legislc^ 
tlon  which  was  both  corruptlye  of  the  leg- 
islature and  dangerous  to  the  state.  In 
the  second  place,  titles  were  often  prefixed 
to  bills  which  were  inadequate  or  rats- 
leading,  or  which  afforded  no  intimation 
whatever  of  the  true  nature  of  the  meas* 
nre  proposed ;  thus  deceiving  the  members 
of  tne  legislature  and  the  public.  That 
these  were  serious  evils  cannot  be  doubt- 
ed, nor  can  we  doubt  the  wisdom  of  those 
constitutional  provisions  which  have  been 
adopted  for  their  correction.  But  while 
these  provisions  should  be  so  construed  as 
to  put  an  end  to  legislation  of  the  vicious 


character  above  referred  to,  it  is  not  their 
design  to  embarrass  legislation  by  mak- 
ing laws  unnecessarily  restrictive  in  their 
scope  and  operation.  People  v.  Mahaney. 
13  Mich.  481.  Their  general  pnrpose  is  ac- 
complished when  a  law  has  but  one  gen- 
eral object,  which  is  fairly  indicated  by  Its 
title.  The  generality  of  a  title  is  there- 
fore no  objection  to  It,  so  long  as  It  is  not 
made  to  cover  legislation  incongruous 
in  itself,  and  which  by  no  fair  intendment 
can  be  considered  as  having  a  necessary 
or  proper  connection.  Tbe  legislature 
must  determine  for  itself  how  broad  and 
comprehensive  shall  be  the  object  of  a 
statute, and  how  much  particularity  shall 
be  employed  in  the  title  deflniug  It. 
Cooley,  Const.  Llm.  (5th  Ed.)  174.  It 
should  be  remembered  in  this  connection 
that  every  presumption  is  in  favor  of  the 
validity  of  a  statute.  It  follows  that 
every  reasonable  donbt  must  be  resolved 
In  favor  of  the  action  of  the  legislature, 
and  that,  where  such  doubt  exists,  the 
statute  must  lie  sustained.  Id.  218,  and 
authorities  cited  in  notes.  As  said  by 
Chief  Justice  Shaw  in  Re  Wellington, 
16  Pick.  87:  "When  called  upon  to  pro- 
nounce the  invalidity  of  an  act  of  legisla- 
tion passed  with  all  the  forms  and  solem- 
nities requisite  to  give  It  the  forceof  law, 
courts  will  approach  the  question  with 
great  caution,  examine  it  in  every  possi- 
ble aspect,  and  ponder  upon  it  as  long  as 
deliberation  and  patient  attention  can 
throw  any  new  light  on  the  subject,  and 
never  declare  a  statute  void  unless  the 
nullity  and  invalidity  of  the  act  are  placed, 
in  their  judgment,  beyond  reasonable 
donbt."  In  Railroad  Co.  v.  Casey,  26  Pa. 
St.  287,  and  again  in  Powell  v.  Com.,  114 
Pa.  St.  265,  7  Atl.  Rep.  913,  the  supreme 
court  of  Pennsylvania  lays  downthesame 
doctrine  in  the  following  language:  "The 
right  of  the  judiciary  to  declare  a  statnte 
void,  and  to  arrest  Its  execution,  is  one 
which,  in  the  opinion  of  all  courts,  la 
coupled  with  responsi  bill  ties  so  grave 
that  it  is  never  to  be  exercised  except  in 
very  clear  cases.  One  department  is 
bound  to  presume  that  another  has  acted 
rightly.  The  party  who  wishes  to  pro- 
nounce a  law  unconstitutional  takesupon 
himself  the  burden  of  proving  beyond  a 
reasonable  doubt  that  it  isso."  The  fore- 
going is  familiar  law,  and  has  frequently 
been  announced  as  such  by  this  court. 
Railroad  Co.  v.  Smith,  62  111.  268;  Haw- 
thorn V.  People,  109  III,  302;  People  v. 
Hazelwood,n6  111.  319,  6  N.  E.  Rep.  480; 
Wulff  V.  Aldrlch,  124  Ill.'591, 16  N.  E.  Rep. 
886:  Field  v.  People,  2  Scam.  79;  Lane  v. 
Dorman,  3  Scam.  238;  People  v.  Mar- 
shall, 1  Oilman,  672;  People  v.  Reynolds, 
5  Gilman,  1.  Akin  to  the  principles 
above  stated,  or  following  as  a  legitimate 
corollary  therefrom,  is  the  further  rule 
that,  whenever  an  act  of  the  legislature 
can  he  so  construed  and  applied  as  to 
avoid  a  conflict  with  the  constitution  and 
g^ive  it  force  of  law,  such  construction  will 
be  adopted.  Newland  v.  Marsh,  19  111. 
376;  Bigeiow  v.  Railroad  Co.,  27  Wis.  478; 
A  ttorney  General  v.  Eau  Claire,  37  Wis. 
400;  Dow  V.  Norrls,  4  N.  H.  16;  People  v. 
Supervisors,  17  N.  Y.  233. 
The  relator,  as  we  have  already  seen.  In 
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alleglnj^  that  the  act  in  qaeation  contra- 
▼enes  the  clause  of  tbe  constitution  wliich 
provides  tbat  no  act  sball  embrace  more 
than  one  subject,  and  that  such  subject 
shall  beexpressed  in  the  title,  presents  two 
propositions:  First,  that  both  the  act 
and  tbe  title  embrace  more  than  one  sub- 
ject; and,  secuD</,  that  tbe  act  embraces 
▼arious  subjects,  which  are-not  expressed 
'n  the  title.  These  propositions  must  be 
considered  separately,  since  it  is  manifest 
that  sustaining;  the  first  would  involve 
very  diff eren  t  legal  consequences  from  those 
which  would  follow  if  tbe  second  only 
should  be  sustained.  If  the  act  embraces 
two  subjects,  and  both  are  expressed  in 
tbe  title,  the  entire  act  must  be°  declared 
void,  as  in  that  case  tbe  proviso  that  if 
any  subject  isembraced  in  tbe  act  which  is 
not  expressed  in  tbe  title  the  act  shall  be 
void  only  as  to  so  much  as  is  not  so  ex- 
pressed can  have  no  application.  If  two 
subjects  are  both  embraced  in  the  act  and 
expressed  in  the  title,  we  cannot  elect  be- 
tween tbcni  so  as  to  preserve  one  and  re- 
ject the  other,  bnt  the  entire  act  must  fall 
by  reason  of  beins;  in  contravention  of  tbe 
coDBtltutional  limitation.  If  tbe  objec- 
tion, however,  is  only  that  the  act  em- 
braces several  subjects,  of  which  but  one 
Is  expressed  in  the  title,  tbe  subjects  not 
expressed  may  be  rejected,  and  the  act,  so 
far  as  it  relates  to  the  subject  expressed  in 
the  title,  may  be  held  to  be  valid.  As  we 
have  said,  the  generality  of  tbe  subject 
expressed  in  tbe  title  is  no  objection  to  it, 
since  it  is  purely  a  matter  of  legislative 
discretion  whether  the  subject  expressed 
shall  be  general  or  specific ;  and  it  is  clear 
that  tbe  broader  and  more  general  tbe 
subject,  the  greater  the  number  of  partic- 
ular or  subordinate  subjects  which  will  be 
embraced  within  it.  Thns.  to  illustrate, 
if  the  title  of  an  act  should  be,  "An  act' to 
define  and  punish  the  crime  of  larceny, "  It 
is  clear  that  provisions  defining  perjury, 
arson,  or  telonions  homicide,  and  fixing 
the  piinlsbtnent  of  those  offenses,  would  be 
subjects  wholly  foreign  to  tbe  title  ol  the 
act.  But  if  the  title  should  be,  as  is  the 
cct^e  with  oar  present  Criminal  Code,  "An 
act  to  tevlse  the  law  in  relation  to  crimi- 
nal jnrlsprndence, "  tbe  subject  thus  ex- 
pressed would  clearly  be  broad  enough  to 
include  provisions  defining  and  fixing  the 
punishment  not  only  of  these,  but  of  all 
other  imaginable  offenses  against  the  pub- 
lic law,  and  also  all  proper  provisions  for 
the  prevention  of  crimes,  for  the  indict- 
ment, trial,  conviction,  and  punishment  of 
aU  classes  of  offenders,  and  for  fixing  the 
Jurisdiction,  both  original  and  appellate, 
cf  the  various  courts  in  criminal  cases, 
and  inrescrlblng  the  mode  of  procedure  and 
the  rules  of  evidence  applicable  to  criminal 
trials.  These  subjects,  multiplied  as  they 
are.  In  detail  are  all  included  in  the  gen- 
eral subject  of  criminal  jurisprudence;  and 
it  the  title  of  our  Criminal  Code,  in  express- 
ing tbe  subject  of  the  act,  had  added  to 
the  words  "to  revise  the  law  in  relation 
to  criminal  jurisprudence"  as  follows, 
'and  to  deflneand  punish  larceny,  perjury, 
arson,"  etc.,  inserting  a  catalogue  of 
every  distinct  species  of  crime  known  to 
the  law,  there  would  still  have  been  but 
one  subject  expressed. 


In  Bitters  v.  Board,  81  Ind.  125,  the 
court.  In  discussing  the  validity,  in  view 
of  a  similar  provision  of  the  constitution 
of  that  state,  of  an  act,  the  title  of  which 
contained  various  specifications  of  sub- 
jects, says:  "A  subject  may  be  composed 
of  many  parts.  It  does  not  follow  that 
because  tbe  title  ol  a  statute  enumerates 
many  particnlara  there  are,  therefore, 
many  subjects.  If  there  is  but  one  subject 
the  act  is  valid,  although  the  subject  may 
be  composed  of  many  parts,  and  all  of 
them  areenumerated  inthetitle. "  In  Clare 
V.  People,  9  Colo.  122, 10  Pac.  Bep.  799,  the 
court,  having  under  consideraition  a  sim- 
ilar title,  say :  "  There  being  one  general 
subject  expressed,  the  fact  that  the  legis- 
lature saw  fit  to  Incumber  this  title  with 
two  specifications  under  tbat  subject  does 
not  render  it  obnoxions  to  tbe  constitu- 
tional objection  now  urged.  One  of  the 
two  purposes  effected  by  this  constitu- 
tional provlHion  was  to  prevent  uniting 
with  each  other  in  statutes  incongraoua 
matter  having  nu  necessary  connection  or 
proper  relation ;  and  where,  as  iu  the  case 
at  bar,  one  general  subject  is  expressed,  the 
addition  of  subdivisions  thereof  does  not 
necessarily  vitiate  the  whole  title. "  The 
true  rule  In  cases  of  this  character  seems 
to  us  to  be  well  expressed  in  Shoemaker  v. 
Smith,  87  Ind.  122,  as  follows:  "If  tbe  dU. 
ferent  particulars  enumerated  are  to  be  re- 
garded as  so  many  different  subjects,  then 
the  law  is  wholly  void  because  of  a  mul- 
tiplicity of  subjects.  If,  ou  tbe  other  hand, 
the  enumerated  particulars  do  not  em- 
brace different  subjectSi  but  have  reference 
to  one  subject,  which  Is  not  Bufflciently 
expivssed  In  the  title,  the  law  is  still  void. 
If,  however,  tbe  enumerated  particulars 
are  not  expressiveof  different  subjf^cts,  but 
of  one  general  subject,  which  Is  sutUciently 
expressed,  the  law. is  valid." 

The  title  to  the  act  before  us  is,  **  An  act 
to  create  sanitary  districts,  and  to  remove 
obstructions  in  the  DesPlaines  and  Illinois 
rivers,"  (approved  May29,1889.)  The  gen- 
eral subject  thus  expressed  is  the  creation 
of  sanitary  districts,  and  the  question  is 
whether  the  removal  of  obstructions  in 
the  Des  Plaines  and  Illinois  rivers  is  so  far 
germane  to  that  subject  as  to  constitute 
a  part  of  it.  Sanitary  districts  are  ma- 
nicipal  corporations,  which  in  their  con- 
stitution and  purpose  are  unlike  any  class 
of  municipal  corporations  heretofore  ex- 
isting in  the  state.  They  are,  so  to  speak, 
a  new  product  of  the  creative  power  of  the 
legislature.  Their  character  and  purpose 
are  both  Indicated  and  limited  by  tbe 
word  "sanitary,"  and  It  must  be  admit- 
ted that  the  general  objects  and  purposes 
of  the  municipal  corporations  organized 
under  said  act  must  be  restricted  to  such 
as  are  fairly  to  be  Implied  from  tbe  use  of 
that  word.  The  word  "sanitary"  Is  de- 
fined by  Webster  to  mean  "  pertaining  to, 
or  designed  to  secure,  sanity  or  health; 
relating  to  the  preservation  of  health." 
It  would  seem  to  follow  that  a  sanitary 
district  It,  ex  vi  termini,  a  municipal  cor- 
poration orgBDized  to  secure,  preserve, 
and  promote  the  public  health.  This  be- 
ing the  general  purpose  of  the  organica- 
tion,  it  must  be  admitted  that  anysubsid- 
iary  measure  having  agreateror  less  tend- 
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ency  to  promote  that  object,  or  to  advancu 
tbegeneral  Bcheme  by  which  Itissuppoeed, 
through  the  agency  of  such  organization, 
to  preserve  and  protect  the  public  health, 
If)  germane  to  the  general  Hubject  ot  the 
act.  All  corporatiouH,  as  they  exist  in 
tblH  country,  are  the  creatures  of  legisla- 
tive power,  and  It  necessarily  follows  that 
the  determination  as  to  what  shall  be 
their  constitution,  objects,  and  powers  is 
a  matter  wholly  within  the  legislative  dis- 
cretion. That  discretion  is  undoubtedly 
controlled  by  the  constitutional  provisioD 
limiting  every  legislative  act  to  one  sub- 
ject, and  requiring  ttat  subject  to  be  ex- 
pressed in  the  title;  but,  except  so  far  as 
controlled  by  such  limitations  as  the  con- 
stitution imposes,  the  discretion  is  abso- 
lute. The  legislature  having  in  this  case 
adopted  a  title  which  expresses  as  thesuh- 
ject  of  the  act  the  creation  of  sanitary  dis- 
tricts, it  thereby  limited  iteelf  to  the'crea- 
tlon  of  corporations  having  for  their  gen- 
eral object  the  promotion  and  preservation 
of  the  public  health,  but  complete  discre- 
tion was  retained  as  to  the  character  and 
scope  or  the  scheme  to  be  adopted  for  the 
attainment  of  that  object.  In  construing 
what  the  legislature  has  done  in  the  exer- 
cise of  that  discretion,  therefore,  every 
reasonable  intendment  must  be  indulged 
in  which  favors  validity.  If  the  general 
scheme  adopted  is  one  which,  upon  any 
rational  theory,  Is  calculated  to  promote 
the  object  for  which  the  corporation  is  cre- 
ated, and  If  the  subsidiary  provisions  of 
the  act  are  calculated,  upon  any  rational 
theory,  to  promote  and  further  the  gen- 
eral scheme,  the  provisions  of  the  act  can- 
not be  foreign  to  the  general  subject  ex- 
pressed in  the  title.  The  general  Hanitary 
scheme  adopted  by  the  act  consists  of 
creating  certain  districts  comprising  cer- 
tain areas  of  contiguous  territory,  and 
empowering  such  districts  to  construct 
and  maintain  a  common  outlet  for  the 
drainage  and  sewage  of  their  respective 
territories.  That  scheme  is  indicated  in 
the  first  section  of  the  act  as  follows: 
"That  whenever  any  area  of  contiguous 
territory  within  the  limits  of  a  single  coun- 
ty shall  contain  two  or  more  incorporated 
cities,  towns,  or  villages,  and  shall  be  so 
situated  that  the  maintenance  of  a  com- 
mon outlet  for  the  drainage  thereof  will 
conduce  to  the  preservation  of  the  public 
health,  the  same  may  be  Incorporated  as 
a  sanitary  district  under  this  act."  Of 
course  it  must  be  conceded,  both  as  an 
historical  lact  and  as  a  fact  abundantly 
shown  by  the  terms  ot  the  act  Itself,  that 
this  scheme  was  formulated  mainly,  if  not 
exclusively,  with  reference  to  the  sanitary 
condition  and  needs  of  the  city  of  Chicago 
and  its  environs,  and  we  cannot  give 
pnjper  constrnction  to  the  act  without 
taking  into  account  the  peculiar  situation 
of  the  territory  which  the  proposed  Sani- 
tary District  of  Chicago  was  intended  to 
embrace.  Chicago  is  a  city  of  probably 
1,0U0.000  inhabitants  or  more,  and  is  bor- 
dered on  the  east  by  L,ake  Michigan,  that 
lake  being  the  source  of  Us  water  supply. 
A  few  miles  west  of  Chicago,  and  running 
In  a  north  and  south  direction,  is  the  Des 
Pialnes  river;  and  at  a  poln'.  opposite  the 
southerly  part  of  the  city  said  river  runs 


towards  the  south-west,  and  runs  in  that 
direction  to  the  city  of  Joliet,  below  wbicli 
It  is  known  as  the  Illinois  river.i  The  ter- 
ritory between  Lake  Michigan  and  the 
Des  Plaines  river,  and  along  the  course  ot 
that  river  to  Joliet,  is  nearly  level,  none 
of  it  being  more  than  a  tew  feet  above  the 
level  of  the  lake,  white  at  Joliet  tbegen- 
eral surface  isqalte  a  numberof  feet  below 
the  level  of  the  lake.  The  object  of  the 
system  of  drainage  proposed  by  said  act 
is  to  prevent  the  drainage  and  sewage 
of  the  city  and  its  environs  being  carried 
into  Lake  Michigan,  thereby  contaminat- 
ing the  waters  of  the  lake.  This  result  is 
to  be  reached  by  cutting  a  channel  which 
will  give  an  outlet  for  the  drainage  and  sew- 
age of  the  city  In  the  direction  of  the 
Des  Plaines  and  Illinois  rivers,  and  which 
will  alsocausea  large  flow  of  water  from 
the  lake  through  the  proposed  artificial 
channel  Into  those  rivers  for  the  purpose 
of  diluting  the  sewag^e,  and  rendering  it 
innocuous  to  the  people  living  along  the 
course  of  those  streams. 

The  question  arises  whether  the  removal 
of  obstructions  from  the  Des  Plaines  and 
Illinois  rivers  is  or  is  not  germane  to  this 
scheme  ot  drainage.  If  In  any  point  of 
view  the  removal  of  said  obstacles  will  be 
rendered  necessary  by  the  Increased  flow 
of  water  in  those  rivers,  or  If  such  removal 
can  b»  deemed  to  be  in  any  way  subsidiary 
to  the  drainage  system,  or  promotive  ot 
Its  proper  objects,  it  must  be  held  to  be  a 
part  of  the  system,  although  it  may  inci- 
dentally result  in  the  Improvement  ol 
those  rivers  tor  purposes  ot  navigation. 
Aud  in  that  case  the  expression  of  such  re- 
moval In  the  title  of  the  bill  cannot  ba 
deemed  the  expression  of  another  auhject, 
but  the  enumeration  of  a  particular  mat- 
ter included  in  the  general  subject  alreaily 
exfireBsed.  We  think  It  clear  that  the  re- 
moval of  obstructions  in  said  rivers  may, 
and  probably  will,  be  rendered  necessary 
as  a  part  of  the  work  required  tu  secure 
the  proposed  drainage.  The  act  contem- 
plates a  minimum  flow  or  300,000  and  a 
maximum  fiuw  of  600,000  cubic  feet  of  water 
per  minute  through  the  proposed  artiticlal 
channel  into  said  rivers,  and  it  is  likely 
that,  iu  order  to  prevent  so  far  as  possible 
damage  to  riparian  lands  byfloods  caused 
by  the  Increase  In  the  volume  of  water,  it 
will  become  necessary  to  remove  various 
obstructions  now  existing  in  said  rivers. 
Among  these  are  the  dams  heretofore  con- 
structed by  the  state  for  the  purpose  of 
improving  the  navigation  of  the  Illinois 
river,  and  the  act  specifically  confers  upon 
the  district  the  power  to  make  such  re- 
moval. We  are  of  the  opinion,  then,  that 
the  act  is  capable  of  such  constrnction  aa 
will  relieve  its  title  from  the  chui-ge  ot 
duplicity  of  subjects,  and,  such  construc- 
tion being  logically  possible,  it  Is  the  one 
which  must  be  adopted.  But  we  are  of 
the  opinion  that  said  construction  is  not 
only  logically  possible,  but  that  it  Is  the 
obvious  and  only  fair  construction  which 
can  be  placed  upon  the  act.  The  same 
course  of  reasoning  also  relieves  the  act 
itself  from  the  charge  of  duplicity  ot  sub- 
jects, at  least  so  far  as  the  matter  ot  re- 
moval of  obstructions  in  said  rivers  ia  con- 
cerned. 
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Ha  ring  dlHpoeed  of  the  objections  to 
said  act  gro  wing  out  of  the  form  of  tbe  title, 
It  remains  to  be  Been  whether  the  act  itself 
embraces  snbjectR  not  expressed  in  the 
title,  and  Is  Invalid  for  that  reason.  The 
first  six  sections  of  tbe  act  prescribe  the 
mode  In  which  sanitary  districts  may  be 
organised,  and  provide  for  tbe  election  of 
nine  trustees,  and  for  their  orKanisation 
Into  a  board  of  trnatees,  and  constitutes 
them  the  corporate  authorities  of  their 
district.  Said  sections  also  provide  for 
the  appointment  of  a  president  and  various 
subordinate  officers  of  tbe  board,  and  em- 
powers the  board  to  pass  all  necessary 
ordinances,  rules,  and  regulationB  for  tbe 
proper  management  and  conduct  of  the 
business  of  tbe  board  and  of  the  corpora- 
tion, and  for  carrying  into  eRect  the  ob- 
jects for  which  such  sanitary  district  is 
formed. 

Mectlon  7  authorises  the  board  of  trus- 
tees "  to  provide  for  the  drainage  of  such 
district  by  laying  out,  establishing,  con- 
Btmctlng,  and  maintaining  one  or  more 
mainchannels, drains,  ditches,  and  outlets 
forcarryingoB  and  disposing  of  the  drain- 
age (including  the  sewage)  ut  such  district, 
together  with  such  adjuncts  and  additions 
thereto  as  may  be  necessary  or  proper  to 
cause  such  channels  or  outlets  to  accom- 
plish tbe  end  for  which  they  are  designed  In 
a  satisfactory  manner;  also  to  make  and 
establish  docks  adjacent  to  any  navigable 
channel  made  under  tbe  provisions  hereof 
for  drainage  purposes,  and  to  lease,  man- 
age, and  control  such  docks,  and  also  to 
control  and  dispose  of  any  water-power 
which  may  be  iDcIdentally  created  in  the 
construction  and  use  of  said  channels  or 
outlets;  but  in  no  case  shall  said  board 
have  any  power  to  cojitrol  water  after  it 
passes  beyond  its  channel,  water-ways, 
races,  or  structures  into  a  river  or  nat- 
ural water-way,  or  channel,  or  water- 
power,  or  docks  situated  on  such  river  or 
natnrai  water-way  or  channel :  provid- 
ed, however,  nothing  in  this  act  shall  be 
construed  to  abridge  or  prevent  the  state 
from  hereafter  acquiring  a  portion  of  tbe 
funds  derived  from  said  water-power, 
dockage,  or  wharfage  to  be  paid  into  the 
state-treasury  to  be  used  for  state  pur- 
poses. Said  channels  or  outlets  may  ex- 
tend outside  of  the  territory  Included 
within  such  sanitary  district,  and  the 
rlKhTs  and  powers  of  said  board  of  trus- 
tees over  the  portion  of  such  channel  or 
outlet  lying  outside  of  such  district  shall 
be  tlie  same  as  those  vested  in  said  board 
over  that  portion  of  such  channels  or  out- 
lets within  said  district." 

Section  8  authorises  such  sanitary  dis- 
trict to  acquire  by  purchase,  condemna- 
tion, or  otherwise  the  rigbt  of  way  or 
privilege,  either  within  or  without  its  cor- 
porate limits,  that  may  be  required  for  its 
corporate  purposes.  Section  9  authorizes 
tbe  district  to  borrow  money  and  issue  its 
bonds  therefor,  but  not  so  as  to  become 
indebted  to  an  amount  In  the  aggregate 
exceeding 5  per  centum  on  the  valuation 
of  tbe  taxable  property  therein,  and  not 
to  exceed  f  15,000,000.  Section  10  jirovides 
that  before  incurring  any  Indebtedness  the 
board  of  irnstecH  shall  provide  for  the  col- 
lection of  a  direct  tax  sufficient  to  pay  tbe 


Interest  as  it  falls  due,  and  also  to  pay 
and  discbarge  tbe  principal  thereof  at  ma- 
turity, and  at  least  within  20  years  from 
tbe  time  ol  contracting  the  same;  but  au- 
thorizes the  application  of  the  netearnings 
from  water-power  and  docks  to  the  pay- 
ment of  the  interest  or  principal,  and  pro- 
vides tor  a  corresponding  reduction  of  tbe 
direct  tax  wlienever  such  net  earnings 
shall  be  so  applied.  Section  11  directs 
that  all  contracts  for  work  to  be  done  by 
such  district,  the  expense  of  which  will  ex- 
need  $500,  shall  be  let  to  the  lowest  re- 
sponsible bidder,  after  giving  certain  no- 
tice, but  provides  that  no  person  shall  be 
employed  on  said  work  who  is  not  a  citl- 
sen  of  the  United  States,  or  bus  not  in 
goodfalth  declared  bisintention  to  become 
such  cititien,  and  declares  that  the  neglect 
by  any  iierson  having  made  such  deciara- 
tiou  of  intention  to  perfect  his  nataraliza-  , 
tion  for  the  space  of  tbree  months  after  he ' 
can  lawfully  do  so  shall  be  prlm»  facie 
evidence  that  bis  declaration  was  not 
made  in  good  faith.  Section  12  limits  the 
amount  of  taxes  which  may  be  levied  and 
collected  by  such  district  to  one-half  of  one 
per  centum  per  annum  on  the  taxable 
property  of  the  (ii8trict,and  prescribes  the 
mode  of  levying  and  collecting  the  same. 
Section  13  gives  the  board  of  trustees  pow- 
er to  defray  the  expense  of  any  improve- 
ment by  special  assessment,  or  by  general 
taxation,  or  partly  by  each,  and  it  is  pro- 
vided that  it  shall  constitute  no  objsction 
to  a  special  assessment  that  tbe  improve- 
ment for  which  it  is  levied  is  partly  out- 
side of  the  district,  but  that  no  property 
outside  of  the  district  shall  be  assessed, 
and  that  no  property  shall  be  assessed 
more  than  it  will  be  beneOted  by  tbe  im- 
provement. Sections  14,  15,  and  18  relate 
to  tbe  mode  of  making  special  assess- 
ments. Section  16  relates  to  the  mode  of 
making  compensation  for  private  proper- 
ty taken  or  damaged.  Section  17  pro- 
vides that  when  it  shall  be  necessary,  In 
making  any  improvement,  to  enter  upon 
any  public  property,  or  property  held  for 
public  use, the  district  shall  have  the  pow- 
er to  do  bo,  and  may  acquire  tbe  necessary 
right  of  way  over  such  property  in  the 
same  manner  as  is  in  said  act  provided  for 
acquiring  private  property,  and  may  enter 
upon,  use,  widen,  deepen,  and  improve 
any  navigable  or  other  waters,  water- 
ways, canal,  or  lake,  provided  tlie  public 
use  thereof  shall  not  be  unnecessarily  in- 
terrupted or  Interlered  with,  and  that  tbe 
same  shall  be  restored  tn  its  former  use- 
fulness as  soon  as  practicable,  and  pro- 
vided that  tbe  district  shall  not  occupy 
any  portion  of  the  Illinois  and  Michigan 
canal  outside  of  the  limits  of  the  county 
in  which  the  district  Is  situated  for  the 
site  of  any  such  improvement,  except  to 
cross  the  same,  and  then  only  In  such 
way  as  not  to  impair  tbe  usefulness  of 
said  canal,  or  to  the  injury  of  tbe  rights 
of  tbe  state  tlierein,  and  only  under  the 
direction  and  supervision  of  the  canal  com- 
missioners, and  provided,  further,  that  no 
district  shall  berequired  to  make  any  com- 
pensation for  tbe  use  of  so  much  of  the 
canal  as  lies  within  the  limits  of  the  coun- 
ty, except  for  transportation  purposes. 
Section  19  makes  each  sanitary  district 
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liable  for  all  damages  to  real  estate,  with- 
in or  without  the  district,  which  shall  be 
overflowed  or  damaged  by  reason  of  the 
construction,  enlargement,  or  ase  of  any 
channel,  ditch,  drain,  outlet,  or  other  im- 
provement under  the  provisions  of  theact, 
and  provides  the  mode  In  which  the  same 
may  be  recovered.  Section  20  provides  that 
any  channel  or  outlet  wbicti  shall  cause 
the  discbarge  of  any  sewage  into  or 
through  any  i^ver  or  stream  of  water  be- 
yond or  without  the  limits  of  the  district 
shall  be  of  sufflclent  siee  and  capacity  to 
produce  a  continuous  flow  of  water  of  at 
least  200  cubic  feet  per  minnte  for  each 
1.000  of  the  population  of  the  district 
drained  thereby,  and  shall  be  kept  and 
maintained  of  such  size  and  in  such  condi- 
tion that  the  water  thereof  shall  be  nel- 
tberotfensive  nor  injurioos  to  tbe health  of 
.any  of  the  people  of  the  state,  and  that 
before  any  sewage  shall  be  discharged  in- 
to such  channel  or  outlet,  all  garbage, 
dead  animals,  and  parts  thereof  and  other 
solids  shall  be  taken  therefrom.  Section 
21  provides  that  in  case  anj'  sanitary  dis- 
trict shall  introduce  sewage  into  anj* 
stream  of  water  or  natural  or  nrtiflcial 
water-course  beyond  the  limits  of  the  dis- 
trict, without  conforming  to  the  provis- 
ions of  the  act,  or  shall  fall  to  comply  with 
the  provisions  of  the  act,  suit  shall  be 
brought  by  the  attorney  general  to  en- 
force such  compliance.  Section  22declares 
that  nothing  contained  in  the  act  shall  be 
construed  as  a  contract  or.  grant  between 
tbe  state  and  a  sanitary  district,  or  to  de- 
prive the  state,  at  any  time  In  the  future, 
of  the  power  to  alter,  amend,  or  repeal  the 
act,  or  to  impose  different  or  additional 
conditions,  restrictions,  or  requirements. 
Section  23  provides  that  it  any  channel  is 
constructed  by  which  the  waters  of  Lake 
Michigan  shall  be  caused  to  pass  Into  tbe 
Des  Plaines  or  Illinois  rivers,  such  channel 
shall  be  of  sufllcleut  size  and  capacity  to 
produce  and  maintain  at  all  times  a  con- 
tinuous flow  of  not  less  than  300,000  cubic 
feet  of  water  per  minute,  and  to  be  of  a 
depth  of  not  less  than  14  feet,  and  having 
a  current  not  exceeding  three  miles  per 
hour;  and  it  any  portion  of  the  channel 
shall  be  through  rock,  such  portion  shall 
have  double  the  flowing  capacity  above 
provided  for,  and  a  width  of  not  less  than 
160  feet  at  the  bottom,  and  capable  of  a 
depth  of  not  less  than  IS  feet  of  water; 
and  that,  if  the  population  of  the  district 
drained  into  such  channel  shall  at  any 
time  exceed  1,500,000,  such  channel  shall  be 
made  and  kept  of  such  size  and  condition 
as  to  produce  and  maintain  a  continuous 
flow  of  not  less  than  20,000  cubic  feet  of 
water  per  minute  for  each  100,000  of  the 
population  of  such  district,  at  a  current 
of  not  more  than  three  miles  per  hour;  and 
that  if  at  any  tlmethe  general  government 
shall  improve  the  Des  Plaines  or  IllinolB 
rivers,  so  that  the  same  shall  be  capable 
of  receiving  a  flow  of  600.000  cubic  feet  of 
water  per  minute  or  mure  from  said  chan- 
nel, and  shall  provide  for  the  payment  of 
all  damages  which  any  extra  flow  above 
300,000  cubic  feet  per  minute  may  cause  to 
privateproperty.sald  district  shall  within 
oneyearenlarge  the  entire  channel  to  a  suf- 
ficient capacity  to  produceand  maintain  a 


continuous  flow  through  tbe  same  of  not 
less  than  600,000  feet  of  water  per  minute, 
with  a  current  of  not  more  than  three 
miles  per  hoar,  and  the  channel  shall  be 
constructed  upon  such  grade  as  to  l>e  ca- 
pable of  producing  a  depth  of  water  of  not 
less  than  18  feet  of  water  throughout  said 
channel,  and  shall  be  of  a  width  of  not 
less  than  160  feet  at  the  bottom ;  and  in 
case  such  channel  shall  be  constructed  in 
the  Des  Plaines  river  it  aball  be  carried 
down  the  slope  between  Lockport  and 
Joliet  to  the  pool  commonly  known  as 
"Upper  Basin"  of  suflBcient  width  and 
depth  to  carry  off  the  water  which  the 
channel  shall  bring  down  from  above; 
and  It  Is  further  provided  that  tbe  district 
may  correct,  modify,  and  remove  obstruc- 
tions In  the  Des  Plaines  and  Illinois  rivera 
whenever  it  shall  l>e  necessary  to  do  so  to 
prevent  overflow  or  damage  along  said 
rivers,  and  shall  remove  the  dams  at  Hen- 
ry and  Copperas  creek  in  the  Illinois  river 
before  any  water  shall  be  turned  into  said 
channel ;  and  the  canal  commissioners  are 
empowered,  in  case  they  find  a  certain 
stage  of  water  produced  by  said  drainage, 
to  remove  the  lock  in  the  Illinois  and 
Michigan  canal  at  I.a  Salle.  Section  24 
provides  that  when  the  channel  shall  be 
completed  and  thewaterturned  therein  to 
the  amount  of  300,000  cubic  feet  per  minute 
it  shall  be  declared  a  navigable  stream; 
and  that  whenever  the  general  government 
shall  improve  tbe  Des  Plaines  and  Illinois 
rivers  for  navigation  to  connect  with  said 
channel,  it  shall  have  full  control  over  the 
same  for  navigation  purposes,  but  not  to 
Interfere  with  the  control  thereof  by  the 
district  for  sanitary  and  drainage  pur- 
poses. Section  25  authorizes  any  sanitary 
district  formed  nnder  said  act  to  permit 
outlying  territory  to  drain  into  and  use 
its  channels  and  drains,  and  authorizes 
any  district  to  contract  for  the  right  to 
use  any  drain  or  channel  which  may  be 
made  by  another  district,  and  fixes  tbe 
terms  upon  which  such  contract  may  be 
made.  Section  26  provides  that  whenever 
In  any  sanitary  district  there  shall  be  a 
city,  incorporated  town,  or  village  which 
owns  a  system  of  water-works,  and  sup- 
plies water  from  a  lake  or  other  sonrce, 
which  will  l>e  saved  and  preserved  from 
sewage  pollution  by  the  construction  by  a 
sanitary  district  oflts  main  channel,  di-aln, 
ditch,  or  outlet,  and  tbe  turning  of  the 
sewage  of  such  city  and  district  therein, 
and  there  shall  be  in  such  district  any  ter- 
ritory bordering  on  such  city,  incorporat- 
ed town,  or  Tillage  within  the  limits  of  an  - 
other  city,  incorporated  town,  or  village 
which  does  not  own  any  system  of  water- 
works at  the  time  of  the  creation  of  the 
sanitary  district,  then,  upon  application 
of  the  corporate  authorities  of  the  last- 
mentioned  city,  town,  or  vlllagre,  the  cor- 
porate authorities  of  the  city,  town,  or 
village  having  such  system  of  water-works 
shall  fumlsb  water  at  the  boundary  line 
between  such  muuiclpalitlen,  by  means  of 
its  water-works,tothe  corporate  authori- 
ties asking  for  the  same.  In  such  quantities 
as  may  he  required  to  supply  consomers 
within  said  territory,  at  no  greaterprlceor 
charge  than  It  charges  and  collects  of  con- 
sumers  within  its  limits  for  water  fur- 
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nifibed  through  meters  in  like  large  qaanti'- 
ties.  The  twenty-Heventh  and  last  section 
provides  that  U  a  channel  shall  be  con- 
structed under  the  provisions  ol  section 
23.  It  shall  be  the  duty  uf  the  trustees  of 
the  district,  before  any  water  or  sewage 
shall  be  admitted  therein,  to  notify  the 
governor,  and  that  the  governor  shall 
appoint  three  commissluners,  who  shall 
be  residents  at  certain  designated  points 
along  the  Illinois  river,  and  that  such 
commission shnll  meet  and  make  examina- 
tion of  the  channel  to  ascertain  whether 
It  is  of  the  character  and  capacity  required 
by  said  act,  and  that,  it  they  find  it  in  all 
resppcts  in  accordance  with  the  provisions 
of  section  28,  they  shall  so  certify  to  the 
governor,  wtio  shall  thereupon  authorize 
the  water  and  sewage  to  be  let  into  said 
channel;  but  if  they  find  it  not  in 
accortlance  with  the  provisions  of  said  act, 
it  Bball  be  their  duty  to  file  a  bill  in  chan- 
cery against  the  district,  setting  forth 
wherein  the  work  is  deficient,  and  that  the 
conrt  shall  tberenpun  restrain  the  district 
from  letting  water  or  sewage  into  the 
channel  until  the  further  order  of  the  conrt; 
and  in  case  the  court  on  hearing  shall  de- 
termine that  the  channel  ts  not  construct- 
ed in  accordance  with  the  provisions  of 
said  act,  said  injunction  shall  be  continued 
until  said  provisions  are  complied  with. 
Said  commissioners  and  their  engineer  are 
to  be  paid  tor  their  services  out  of  the 
state  treasury,  such  payments  to  he  reim- 
bursed to  the  state  by  tbe  sanitary  dis- 
trict; and  it  is  further  provided,  if  any 
channel  shall  discharge  the  sewage  of 
more  than  300.000  inhabitants  into  any 
river  Ijeyond  the  limits  of  tbe  district,  it 
shall  becoDstrncted  in  accordance  with  tbe 
orovisions  of  section  23,  and  If  any  channel 
receives  its  supply  of  water  from  any  river 
or  channel  connecting  with  Lake  Michl- 
Kan  it  shall  be  construed  as  receiving  its 
supply  of  water  from  said  lake. 

It  is  believed  that  the  foregoing  r6aum6 
of  said  act  is  suificiently  full  to  present 
every  feature  of  the  act  upon  which  is 
based  the  claim  that  it  embraces  a  multi- 
plicity of  subjects,  but  tbe  exigencies  of 
this  appeal  do  not  render  it  necessary  for 
as  to  consider  every  point  of  this  charac- 
ter made  by  counsel.  It  may  be  that  there 
nre  some  provisions  of  the  act  which  will 
be  found  to  involve  subjects  not  expressed 
In  ths  title,  though  as  to  whether  such  is 
the  case  or  not  we  express  no  opinion,  ex- 
cept so  far  tts  we  shall  hereafter  give  to 
certain  points  made  special  couHlderatlon. 
It  may,  however,  be  said,  generally,  that 
none  of  tbe  points  made  by  counsel  in  this 
branch  of  their  argument.  If  sustained, 
would  invalidate  the  defendants'  title  to 
tbe  ofBce  of  trustees  of  the  Sanitary  Dis- 
trict of  Chicago.  Tbe  only  consequence 
of  the  inclusion  in  an  act  of  subjects  not 
expressed  in  the  title  is  the  invalidation 
of  so  much  of  the  act  as  relates  to  those 
BObjects,  and  none  or  the  subjects  alleged 
to  be  foreign  to  the  title  Involve  the  ques- 
tion of  the  legality  of  the  organization  of 
tbe  district,  or  of  its  power  to  elect  trus- 
tees to  manage  its  affairs. 

Among  tbe  provisions  of  the  act  which 
are  said  to  Involve  subjects  foreign  to  the 
title  is  the  one  which  forbids  the  employ- 


ment upon  the  works  to  beconsti-ucted  by 
tbe  district  of  any  person  who  is  not  a 
citisen  of  the  United  States,  or  has  not  in 
good  faith  declared  his  Intention  to  be- 
come such  citisen,  and  whk;h  prescribes 
what  shall  be  deemed  prima  facie  evidence 
of  want  of  good  faith  in  making  such  dec- 
laration of  intention.  It  is  said  that  this 
is  an  attempt  to  legislate  in  regard  to  the 
naturalization  laws  of  the  United  States, 
and  undertakes  to  modify  tbe  rights  of 
those  who  have  declared  their  intention  to 
become  citizens,  and  that  it  therefore  in- 
volves a  subject  wholly  foreign  to  tbat  ex- 
pressed in  the  title  of  tbe  act.  We  are  un- 
able to  view  this  provision  in  the  light 
here  suggested.  Tbe  creation  of  munici- 
pal corporations  of  a  cei-taln  character, 
the  subject  expressed  in  the  title  of  the 
act.  Includes,  ex  vi  tenaial,  the  investing 
of  the  corporations  created  with  all  neces- 
sary and  proper  powers,  functions,  and 
duties;  and  provisions  directing  the  mode 
in  which  tboAe  powers,  functions,  and  du- 
ties shall  be  exercised  and  performed,  and 
prescribing  the  rules  of  public  policy  which 
shall  obtain  and  be  observed  in  their  per- 
formance, are  clearly  germane  to  the  same 
subject.  The  sanitary  districts  provided 
for  by  tbe  act  are  organised  for  tbe  pur- 
pose of  constructing  important  public 
works,  and  a  provision  prescribing  tlie 
qualifications  of  the  persons  who  shall  be 
employed  on  such  works  Is  strictlj*  ger- 
mane to  the  general  subject  of  construct- 
ing tbe  works ;  and  it  is  competent  for  the 
le^slature  to  establish,  as  a  rule  of  public 
policy,  that  none  but  citizens,  or  those  who 
in  good  faith  have  taken  the  preliminary 
steps  to  securenaturallzation, shall  be  em- 
ployed thereon,  and  also  to  establish  a 
test  by  which  tbe  good  faith  of  persons 
declaring  their  Intention  to  become  citi- 
Eens  may  be  determined.  These  provis- 
ions constitute  no  interference  with  the 
naturalization  laws,  nor  do  they  take 
from  one  who  has  declared  his  intention 
to  become  a  citizen  any  of  his  rights. 
Such  declaration  of  his  intention  vests  bira 
with  no  rigbt  to  be  employed  lu  the  con- 
struction of  these  works,  and  it  is  there- 
fore left  wholly  within  the  discretion  of 
tbe  legislature  to  determine  when  and  un- 
der what  circumstances  a  man  who  has 
only  taken  tbe  first  step  towards  obtain- 
ing naturalization  shall  be  qualified  for 
employment  in  the  construction  of  tbe 
proposed  works. 

It  is  urged,  in  the  next  place,  that  said 
act,  in  additioii  to  the  creation  of  the  san- 
itary district,  and  empowering  it  to  con- 
struct and  maintain  a  channel  capable  of 
producing  the  requisite  flow  of  water 
through  and  out  of  the  district,  legislates 
in  relation  to  th6  l)es  Plaines  and  Illinois 
rivers  and  Illinois  and  Michigan  canal, 
and  in  relation  to  the  removal  of  the  lock 
in  the  canal  at  La  Salle,  and  dams  in  tbe 
river  at  Henry  and  at  Copperas  creek,  and 
gives  power  to  deepen,  widen,  and  Im- 
prove these  several  water-ways,  which 
are  tbe  property  of  the  state;  each  of  tliese 
matters,  as  Is  claimed,  being  subjects  dis- 
tinct from  that  embraced  in  the  title.  On 
this  point  we  need  add  but  littie  to  what 
has  already  been  said.  The  sanitary  dis- 
trict-Is organized  to  construct  a  system  of 
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drainage  which,  In  Its  results,  will  neces- 
sarily affect  said  rivers,  canal,  and  water- 
ways, and  which  therefore  necesaitatea  a 
proper  adjustment  of  said  water-ways  to 
the  altered  condition  of  things  which  said 
syKtem  of  drainage,  when  completed,  will 
bring  about.  It  the  large  volumes  of  wa- 
ter contemplated  by  the  act  are  turned  in- 
to the  Illinois  river,  the  river  Itself,  as  well 
as  the  rights  of  the  owners  of  riparian 
lands,  will  be  more  or  less  prejudicially 
affected  throughoutitsentlre  length.  The 
act  would  manifestly  be  incomplete  in  car- 
rying out  and  perfecting  the  subject-mat- 
ter of  the  title  if  it  permitted  the  district 
to  discliarge  the  water  flowing  throogh 
the  proposed  channel  into  the  Illinois  riv- 
er, and  imposed  upon  it  no  duty  to  take 
proper  steps  for  the  protection  of  the  river 
and  the  rii)arlan  lands  against  the  neces- 
sary consequences  of  the  largely  increased 
volume  of  water.  The  provisions  of  the 
act  conferring  upon  the  district  powetv, 
and  imposing  upon  itdutles.ln  relation  to 
the  water'Ways  beyond  the  terminus  of 
its  channel,  were  inserted  for  this  purpose, 
and  are  therefore  a  part  and  a  necessary 
part  of  the  general  system  of  drainage  for 
sanitary  purposes  embraced  wltbln  the 
subject  expressed  in  the  title. 

Again,  It  is  said  that  the  act  embraces  a 
duplicity  of  subjects  because,  in  addition 
to  empowering  the  district  to  constrnct 
and  maintain  a  channel  of  certain  dimen- 
sions and  capable  of  producing  a  flow  of 
water  of  certain  magnitude  for  purposes 
of  drainage.  It  declares  the  channel,  when 
constructed,  a  navigable  stream,  and  au- 
thorizes the  district  to  make,  establish, 
lease,  and  control  docks,  and  also  to  con- 
trol and  dlsposeof  any  water-power  which 
may  he  incidentally  created  in  the  con- 
struction of  said  channel.  The  contention 
is  that  three  wholly  independent  and  dis- 
similar subjects  are  here  embraced,  vis., 
the  construction  of  a  channel  for  purposes 
o!  drainage,  tiie  construction  of  docks  for 
purpobes  of  navigation,  and  the  creation 
of  a  water-powerforthe  purpose  of  drlviuK 
machinery,  and  that  the  first  of  theHconly 
Is  expressed  in  the  title  of  the  act.  It  can- 
not be  doubted  that  a  channel  of  the  di- 
mensions and  capacity  of  the  one  the  dis- 
trict Is  required  to  construct,  when  com- 
pleted, win  be  capable  of  subserving  all 
three  of  these  purposes.  It  will  becapable 
of  carrying  off  the  drainage  and  sewage 
from  the  district  in  such  state  of  dilution, 
b.y  means  of  water  drawn  from  Lake 
Michigan,  as,  according  to  the  theory 
which  the  legislature  seem  to  have  adopt- 
ed at  least,  to  be  rendered  Innocuous.  A 
channel  capable  of  doing  this  will,  as  a 
matter  of  necessity,  be  sufficiently  broad 
and  deep  to -be  capable  of  navigation  by 
large  vessels,  and  the  fall  from  Lockport 
to  Joliet  is  said  to  be  such  that  the  water 
flowing  through  said  channel  will  be  capa- 
ble of  producing  a  very  large  and  Impor- 
tant water-power.  But  these  circum- 
stances alone  do  not  sustain  the  conten- 
tion that  the  act  embraces  a  duplicity  of 
subjects.  It  cannot  be  said  that  because 
the  channel,  when  constructed,  will  be 
capable  of  answering  the  purposes  of  nav- 
igation and  the  driving  of  machinery,  that 
those  purposes  also  entered  into  the  legis- 


lative Intent,  and  that  the  scheme  was  un- 
dertaken with  the  view  of  constructing  a 
navigable  water-way  and  of  creating  a 
water-power,  as  well  as  that  of  promot- 
ing and  preserving  the  public  health  by 
famishing  a  suitable  and  ef&clent  means 
of  carrying  oft  the  drainage  and  sewage 
of  the  district.  Bearing  lu  m'.nd  the  rule 
that  every  reasonable  intendment  should 
be  in  favor  of  the  validity  of  a  statute, 
and  that  every  provision  capable  of  it 
should  receive  the  construction  which  will 
sustain  the  constitutionality  of  the  act, 
there  is,  so  far  as  this  point  is  concerned, 
nothing  in  the  act  in  question,  U  we  ex- 
cept the  provisions  of  section  7,  wlilch  au- 
thorize the  district  to  make  and  establish 
docks,  and  to  lease,  manage,  and  control 
the  same,  and  to  control  and  dispose  <if 
any  water-power  which  may  be  incident- 
ally created  by  the  construction  and  use 
of  said  channel;  and  perhaps  the  provis- 
ion of  section  24,  which  declares  the  chan- 
nel, when  completed,  to  be  a  navigable 
stream,  which  will  not  clearly  bear  the 
construction  of  being  referable  solely  to 
the  subject  of  drainage  for  sanitary  por^ 
poses.  Such  is  the  case  with  all  those  pro- 
visions which  fix  tlie  locality,  description, 
width,  depth,  and  capacity  of  the  channel, 
and  prescribe  the  rapidity  of  the  current, 
and  the  number  of  thousand  cubic  feet  of 
water  per  minute  nhicb  it  shall  be  capa- 
ble of  carrying  off.  In  other  words, 
every  provision  of  the  act  which  relates 
to  the  construction  and  character  of  the 
channel,  and  also  those  relating  to  the 
changes  and  improvements  to  be  made  In 
the  Illinois  river,  are  all  capable  of  being 
so  construed  as  to  refer  solely  to  the  sub- 
ject of  drainage,  and  that  construction, 
therefore,  is  the  one  which  they  must  re- 
ceive. If,  then,  we  entirely  reject  those 
provisions  of  section  7  which  relate  to 
docks  and  water-power,  the  act,  so  far  as 
any  question  which  can  now  be  raised  Is 
concerned,  remains  wholly  unimpaired. 
No  provision  which  is  vital  to  the  organ- 
ization of  the  sanitary  district  or  to  the 
creation  of  the  proposed  drainage  system 
is  in  the  least  affected. 

Section  24,  however,  recognizes  the  ob- 
vious fact  that  the  contemplated  chan- 
nel, when  completed  in  such  way  as  to  ac- 
complish in  a  satisfactory  manner  the  pur- 
poses for  which  it  is  designed,  will  consti- 
tute a  water-way  capable  of  being  utilized 
for  purposes  of  navigation,  and  therefore 
declares  what, in  the  absence  ofsuchdecla- 
ration,  would  be  the  fact,  viz.,  that  when 
so  completed  it  shall  be  a  navigable 
stream.  Section  7  also  recognizes  the  fact 
that,  as  an  incidental  result,  a  large  and 
valuable  water-power  will  be  created  by 
the  construction  of  the  channel,  and  also 
that  opportunities  will  be  created  for  the 
construction  along  Its  course  of  valuable 
and  remunerative  properties  by  way  of 
docks,  which  may  be  made  the  source  of 
considerable  revenue.  Assuming,  as  upon 
every  recognized  principle  of  construction 
we  must,  that  the  creation  of  these  water- 
power  and  dock  privileges  Is  not  the  ot)- 
ject  or  purpose  of  the  act,  still  It  Is  perfect- 
ly obvious  that  the  accomplishment  of 
that  purpose  will  result  incidentally  In  the 
creation  of  those  privileges;  and  the  ques- 
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tlon  is  trhether  the  district,  having  In  the 
prosecation  of  its  legitimate  enterprioe 
brouglit  these  valuable  privilegea  into  ex- 
istence, can  utilise  them  as  a  source  of  rev- 
enue, for  the  purpose  of  paying  the  indebt- 
edness Incurred  In  the  ounstruction  and 
maintenance  of  said  channel,  and  thus 
lighten  tbe  burden  of  taxation  upon  the 
property  of  the  district.  To  ansn-er.this 
question  in  the  negative  would,  we  think, 
be  placing  upon  the  incidental  powers  ot 
municipal  corporations  a  narrower  con- 
struction than  the  rules  ot  law  require. 
Can  it  be  doubted  that,  it  the  authorities 
ot  the  district.  In  the  excavation  ot  their 
channel,  should  strike  a  quarry  of  valu- 
able building  stone,  they  would  have 
the  right,  either  with  or  without  expresn 
legislative  authority,  to  derive  a  revenue 
from  the  sale  of  tbe  stone  which  in  the 
porsuit  of  their  legitimate  objects  they 
are  compelled  to  quarry?  And  if  they 
should  do  so,  would  they  expose  them- 
selves to  the  charge  ot  embarking  In  the 
independent  business  ot  quarrying  and 
dealing  in  stoue?  Clearly  not.  The  power 
to  dispose  of  property  thus  acquired  so  as 
to  use  the  proceeds  for  legitimate  corpo- 
rate purposes  would  seein  to  be  undoubt- 
ed. And  It  would  seem  to  be  equally  clear 
that  the  sanitary  district,  having,  as  an 
Incidental  result  of  tbe  prosecution  of  Its 
corporate  enterprise,  created  valuable 
water-power  and  dock  privileges,  will 
have  a  right  to  control  and  utilize  those 
privileges  tor  the  purpose  ot  raising  a  cor- 
porate revenue.  But  it  must  be  admitted 
that  the  power  of  the  district  to  lease  and 
control  its  water-power,  and  to  construct, 
lease,  and  control  docks  along  Its  pro- 
posed channel,  does  not  now  ari^e,  and 
cannot  arise  until  the  channel  is  con- 
structed, and  the  district  is  in  a  position 
to  exercise  the  power,  U  it  exists.  Until 
then  the  question  must  be  regarded  as 
theoretical,  and  not  practical.  Its  exist- 
ence or  non-existence,  therefore.  Is  a  mat- 
ter aside  from  any  question  which  the  pres- 
ent litigation  can  legitimately  raise. 

A  further  point  is  based  upon  the  lan- 
guage of  the  proviso  in  section  7,  viz.: 
"Provided,  however,  nothing  in  this  act 
shall  be  construed  to  abridge  or  prevent 
the  state  from  hereafter  requiring  a  por- 
tion of  the  funds  derived  from  such  water- 
power,  dockage,  or  wharfage  to  be  paid 
Into  the  state  treasury,  to  be  used  for 
state  purposes."  It  is  said  that  this  is  un- 
constitutional,because  it  compels  the  peo- 
ple ot  one  class  ot  municipal  corporations 
to  pay  more  than  their  share  ot  the  bur- 
dens of  the  state  government  to  the  relief 
ot  the  balance  of  the  state,  and  thus  vio- 
lates the  principle  of  uniformity  reqiiired 
by  section  1  ot  article  9  ot  the  constitution. 
The  answer  to  this  point  Is  obvious.  Tlie 
proviso  does  not  attempt  to  divert  any 
portion  ot  tbe  revenues  of  the  sanitary  dis- 
tricts to  the  state  treasury,  but  merely  de- 
clares that  tbe  act  shall  not  be  construed 
to  abridge  the  right  ot  tlie  state  to  here- 
after require  a  portion  of  the  funds  to'be 
derived  from  the  wharfs,  docks,  and  wa- 
ter-power to  be  paid  into  the  state  treas- 
ury. The  effect  ot  the  act  is  to  forbid  a 
construction  which  would  make  ot  the  act 
an  inviolable  contract  between  the  state 
v.2VK.E.no.2 — 15 


and  the  district,  by  which  the  whole  ot 
tbe  revenues  ot  the  docks  and  water- 
power  is  irrevocably  devoted  to  the  cor- 
porate purposes  ot  the  districts.  It  may 
well  be  doubted  whether  the  proviso  can 
be  said  to  have  any  force  whatever,  as 
the  charters  of  municipal  corporations 
have  never  been  held  to  be  contracts  with- 
in the  protection  ot  the  federal  constitu- 
tion. Furthermore,  the  proviso  is  in  no 
sense  an  exercise  ot  the  power,  nor  even 
an  assertion  ot  its  existence,  nor  does  ic 
contain  the  slightest  intimation  that  the 
power.  It  it  exists,  will  ever  be  executed. 
It,  then,  as  is  contended,  the  exercise  of 
the  power  would  be  unconstitutional  and 
void,  a  proviso  which  merely  abridges  the 
right  of  the  state  to  attempt  to  exercise 
such  void  and  unconstitutional  power 
can  have  no  legal  force  or  signiflrance 
whatever. 

As  to  the  fourth  proposition,  mentioned 
at  the  commencement  of  this  opinion,  up- 
on which  the  constitutionality  ot  said  act 
is  assailed,  viz.,  that  It  provides  for  cumu- 
lative voting  at  the  election  of  trustees  ot 
the  sanitary  districts  organized  under  it, 
we  might  well  content  ourselves  with 
saying  that  no  such  question  necessarily 
arises  upon  this  record.  The  third  sectitm 
of  the  act  provides  that  "In  ail  elections 
for  trustees  each  qualified  voter  may  vote 
for  as  many  candidates  as  there  are  trus- 
tees to  be  elected,  or  he  may  distribute 
his  vote  among  not  less  than  flve-ulnths 
of  the  candidates  to  be  elected,  giving  each 
of  the  candidates  amqng  whom  he  dis- 
tributes thesamethesame  number  of  votes 
or  fractional  votes. "  It  will  thus  be  seen 
that  the  right  is  accorded  to  each  voter  to 
vote  for  as  many  candidates  as  there  are 
trustees  to  be  elected,  and  that  no  voter 
is  compelled  to  cumulate  bia  vote  upon 
less  than  the  whole  number.  Tbe  defend- 
ant's plea,  which  is  admitted  by  the  de- 
murrer, alleges  that  the  defendants  and 
Christopher  Hotz  received  a  majority  of  all 
the  votes  cast  at  the  election,  and  there  is 
nothing  In  the  record  which  tends  to  show 
that  any  voters  In  fact  cumulated  their 
votes  upon  less  than  nine  candidates  for 
the  oflSce  of  trustee.  As  cumulative  voting 
is  not  shown,  it  cannot  be  presumed. 
But  If  the  question  were  directly  present- 
ed, we  are  unable  to  see  how  the  provis- 
ions of  said  act  can  be  held  to  be  in  dero- 
gation of  any  constitutional  provision. 
Section  1,  art.  7,  ot  the  constitution  pro- 
vides that  every  male  citizen  of  the  United 
States  over  the  age  of  21  years,  and  pos- 
sessing the  requisite  qualltlcations  as  to 
residence,  etc.,  shall  be  entitled  to  vote  at 
elections;  and  section  2  provides  that  all 
elections  shall  be  by  ballot.  We  see  noth- 
ing in  these  provisions  in  conflict  with  a 
statute  which  merely  gives  voters  the  op- 
tion to  cumulate  their  votes  upon  less 
than  the  whole  number  ot  candidates  to 
be  elected,  so  long  as  it  leaves  them  free 
to  vote  for  the  whole  number  If  they  see  fit 
to  do  so.  If  the  act  had  made  the  cumula- 
tfon  of  votes  compulsory,  a  very  dlFfei-ent 
question  would  have  been  presented.  In 
that  case  each  voter  would  be  deprived  ot 
the  privilege  of  voting  at  the  election  ot  a 
pare  ot  the  officers  to  be  elected,  and  to 
that  extent  would  be  excluded  from  his 
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constitutiunal  right.  The  case  would  then 
be  within  the  principle  laid  down  In  State 
V.  ConHtautlne,  42  Ohio  St.  437,  cited  by 
counsel. 

Finally .  It  is  said  that  the  act  is  uncon- 
stitutional because,  in  providing  the  ma- 
chinery for  the  organization  uf  sanitary 
districts,  it  Imposes  upon  the  judge  ol  the 
county  court  and  two  of  the  judges  of  the 
circuitcourt  duties  which  are  incompatible 
with  their  functions  and  duties  as  judges 
of  those  courts.  The  prnvisions  which 
are  here  called  in  question  are  found  in  xec- 
tion  1  of  the  act,  and  are,  in  substance. 
that  after  the  proper  petition  for  the  or- 
ganisation of  a  sanitary  district  is  flied  in 
the  office  of  the  county  cl(Tl<  "it  shall  be 
the  duty  of  the  county  Judge  to  call  to  bis 
assistance  two  Judges  of  the  circuit  court, 
and  such  Judges  shall  constitute  a  board 
of  commissioners,  which  shall  have  power 
and  authority  ro  consider  the  boundaries 
of  any  such  proposed  district,  whether 
t)ie  same  shall  be  described  in  the  petition 
or  otherwise."  It  then  provides  for  the 
meeting  of  the  commissioners  thus  con- 
stituted, and  requires  that  prerious  notice 
of  the  time  and  place  of  such  meeting  shall 
be  published,  and  also  provides  that  at 
such  meeting  the  county  judge  shall 
preside;  that  all  persons  in  the  sanitary 
district  shall  have  an  opportunity  to  be 
beard  touching  the  location  and  bounda- 
ries of  the  proposed  district,  and  to  malie 
suggestions  regarding  the  same,  and  that 
such  commissioners,  after  hearing  state- 
ments, evidence,  apd  suggestions,  shall  fix 
and  determine  the  limits  and  boundaries 
of  such  proposed  district,  and  forthat  pur- 
pose and  to  that,  extent  may  alter  and 
amend  the  petition.  It  is  then  provided 
that  after  the  determination  by  such  com- 
missioners, or  a  majority  of  them,  the 
county  judge  shall  submit  to  the  legal  vot- 
ers of  the  proposed  district  the  question  of 
the  organization  and  establishment  of 
such  district,  as  determined  by  the  com- 
missioners, at  an  election  to  be  held  on 
the  first  Tuesday  after  thefirst  Monday  in 
November  thence  next  ensuing.  The  con- 
stitutional objnction  to  these  provisions 
is  based  upon  article  3  of  the  constitution, 
which  is  as  follows:  "The  powers  of  the 
government  of  this  state  are  divided  into 
three  distinct  departments,  — the  ieglsln- 
tive,  executive,  and  judicial :  and  no  per- 
son or  collection  of  persons  being  one  of 
these  departments  shall  exercise  any  pow- 
er properly  belongiuK  to  either  of  the 
others,  except  as  hereinafter  expressly  di- 
rected x>r  permitted. "  It  is  said  that  If  thu 
foregoing  provisions  of  the  act  imposed 
upon  the  county  judge  and  the  two  circuit 
Judges  the  performance  uf  executive  or 
ministerial  duties,  it  is  in  conflict  with  the 
articleof  the  constitution  last  abovecited, 
and  that,  if  said  duties  are  judicial  in  their 
character,  the  act  creates  anew  judicial 
tribunal  unknown  to  the  constitution, 
and  is  therefore  in  conflict  with  section  1, 
art.  6,  of  that  instrument,  which  exhausts 
all  the  Judicial  power  of  the  state  by  di- 
viding it  among  certain  courts  therein 
speciflcaily  enumerated.  It  should  be  ob- 
Berved  that  the  question  presented  here  is 
not  whether  the  county  judge  and  the  two 
drcait  Judges  associated  with  him  had  a 


constitutional  right  to  bold  the  office  and 
discharge  the  duties  of  commissioners  un- 
der said  act,  but  simply  whether  the  acts 
thus  performed  by  them  under  color  of 
office  can  now  be  called  in  question  collat- 
erally. If  direct  proceedings  had  been  In- 
stituted to  test  their  right  to  act  un  said 
commission,  very  different  questions 
wovld  have  been  presented.  But  they 
were  at  least  commissioners  de  facto,  an<I 
we  see  no  reason  why  the  familiar  rule 
does  not  apply  that  the  acts  of  officers  de 
facto  are  as  valid  and  eftnctual  where  they 
concern  the  public  or  the  rights  of  third 
persons  as  though  they  were  officers  de 
Jure.  Sharp  v.  Thompson,  100  III.  447; 
Golder  v.  Bressler,  105  111.  419;  Trumbo  v. 
People,  75  III.  561 ;  Barlow  v.  Standford, 
82  III.  298;  Maizes  v.  People,  69  111.  623: 
Prichtett  V.  People,  1  Gilman,  525.  But  we 
arc  not  prepared  to  hold  that  the  duties 
imposed  by  said  act  upon  said  judges  are 
necessarily  incompatible  with  their  duties 
as  judges  ol  the  circuit  and  county  courts. 
Bo  far  as  the  act  commits  to  the  county 
court  the  political  function  of  selecting 
the  two  judges  of  the  cirauit  court  who 
constitute  the  other  two  members  of  the 
commission,  the  principle  is  In  no  respect 
different  from  that  involved  in  a  variety 
of  other  cases  in  which  -statutes  Imposing 
analogons  duties  upon  Judicial  officers 
have  been  held  to  be  constitutional. 
Thus  the  statute  giving  the  circuit  court 
of  Cook  county  the  power  to  appoint  the 
commissioners  for  the  South  park  has 
been  held  to  be  constitutional.  People  v. 
Williams,  51  111.63;  People  v.  Morgan,  90 
111.  553.  So,  also,  the  provisions  of  the 
drainage  laws  giving  the  county  courts 
tiie  power  to  appoint  drainage  commis- 
sioners have  been  held  valid.  Moore  v. 
People.  106  111.  376;  Blake  v.  People,  109  III. 
504;  Kilgour  v.Cominissioners.lll  111.  :{42: 
Huston  V.  Clark,  112  111.  844;  Owners  of 
Lands  v.  People,  113  111.  296.  The  same  is 
true  of  those  provisions  of  the  election 
law  of  1885,  giving  the  county  court  power 
to  appoint  election  commissioners.  Peo- 
ple v.  Hoffman,  116  III.  587.5  N.  E.  Rep.  696. 
and  8  N.  E.  Rep.  78».  Nor  are  the  duties 
Imposed  upon  said  commissioners,  when 
selected,  necessarily  incompatible  with 
tlieir  duties  as  Judges.  As  said  by  this 
court  in  discussing  a  similar  provision  u( 
the  constitution  of  1818:  "It  does  not 
mean  that  the  legislative,  executive,  and 
Judicial  power  should  be  kept  so  entirely 
separate  and  distinct  as  to  have  no  con- 
nection or  dependence,  the  one  upon  the 
other;  but  its  true  meaning,  both  in  the- 
ory and  practice,  is  that  the  whole  power 
ol  two  or  more  of  these  departments  shall 
not  be  lodged  in  the  same  hands,  whether 
of  one  or  many.  That  this  is  tlie  sense  in 
which  this  maxim  was  understood  by  the 
authors  of  our  government,  and  those  of 
the  general  and  state  governments,  is  evi- 
denced by  the  constitutions  of  all.  In 
every  one  there  is  a  theoretical  or  practi- 
cal recognition  of  this  maxim,  and  at  the 
same  time  a  blending  and  admixture  of 
different  powers.  Field  v.  People,  2  Scam. 
79.  To  same  effect,  see  Owners  of  I^ands 
V.  People,  and  People  v.  Hoffman,  supra. 
We  may  refer,  by  way  of  Illustration,  to 
those  provisions   of  our  statutes  which 
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cnnter  npon  judges  the  power  to  take  the 
acknowledgment  ot  dends  and  tosolem- 
nlxe  marriage,— powers  which,  though 
non-Jadlcial  in  tbelrnatare,  ha  venever  been 
snppoeed  to  l)elncompatihlewlth  the  Judi- 
cial office.  Section  81,  art.  8,  ol  the  consti- 
tution of  1S70  makes  it  the  duty  ot  the 
Jndges  ot  courts  ot  record  to  report  for  the 
information  ot  the  legislature  all  such  de- 
fects or  omissions  in  the  laws  as  their  ex- 
perience may  suggest,  and  itfaas  never  been 
supposed  that  this  provision  was  in  any 
degree  in  conflict  with  article  3,  wlilch 
requires  that  the  Judicial  and  lesrislatlve 
departments  shall  be  distinct  from  each 
other.  In  this  country  nil  corporations, 
whether  mnniclpal  or  otherwise,  are  cre- 
ated, either  directly  or  Indirectly,  by  legisla- 
tive act,  and  it  follows,  therefore,  that  the 
creation  of  corporations  belongrs  to  the 
legislative  department  of  government.  But 
before  the  legislative  power  can  be  intelli- 
gently exercised  in  the  creation  ot  a  mu- 
nicipal corporation,  it  becomes  necessary 
for  the  legislative  department,  as  a  matter' 
preliminary  to  its  action,  to  be  advised  In 
some  mode  as  to  the  proper  territorial 
boundaries  of  the  corporation  which  it 
contemplates  organizing.  For  this  pur- 
pose it  may  call  to  its  aid  any  agency  it 
may  see  fit  to  employ,  but  Its  doing  so  is 
no  delegation  of  legislative  power.  The 
Jndges  who  are  selected  to  constitute  a 
commission  for  that  purpose  are  no  more 
vested  with  legislative  functions  than  are 
the  Judges  ot  the  several  courts  of  record 
by  the  constitutional  provision  which  re- 
quires them  to  report  to  the  legislature 
the  defects  and  omissions  they  may  dis- 
cover in  existing  laws. 

After  giving  to  the  record  that  careful 
examination  which  is  demanded  by  the 
magnitude  and  importance  of  the  inter- 
ests involved  in  this  and  the  other  cases 
'which  we  have  considered  together,  we 
are  of  the  opinion  that  in  this  case  the  de- 
murrer was  properly  ovorrnled,  and  tliat 
the  Judgment  dismissing  the  information 
was  properly  entered.  Said  Judgment  will 
therefore  be  affirmed. 

Maokuogr,  J.,  (disaenttng.)  At  the 
March  term,  1880,  three  cases  were  submit- 
ted to  the  court,  all  Involving  thequestion 
of  the  validity  ot  the  act  of  1889  entitled 
"An  act  to  create  sanitary  districts,' and 
to  remove  obstructionH  in  the  Des  Platnes 
and  Illinois  rivers."  One  of  these  cases 
was  assigned  to  me  at  that  time:  and,  be- 
ing nnable,  after  a  careful  study  of  the 
act,  to  concur  in  the  view  that  it  was  a 
constitutional  law,  I  prepared  an  opinion 
holding  the  act  to  be  invalid,  which  was 
read  to  the  other  members  of  the  court  at 
the  May  term  in  Mt.  Vernon.  The  fore- 
going opinion  of  Mr.  Justice  Bailbt, 
written  since  the  May  term,  does  not 
satisfy  me  that  the  views  there  expressed 
were  wrong.  Such  portions  of  the  opin- 
ion so  prepared  and  i-ead  at  Mt.  Ver- 
non as  apply  'to  the  principal  questions 
arising  upon  the  record  in  this  particular 
case  are  as  follows: 

Section  13  of  article  4  of  the  constitution 
of  1870  contains  the  following  provision: 
"No  act  hereafter  passed  t,hall  embrace 
moi^e  than  one  subject,  and  that  shall  be 


expressed  in  the  title;  but  if  any  subject 
shall  be  embraced  in  an  act  which  shall 
not  be  expressed  in  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  as 
shall  not  be  so  expressed. "  The  consti- 
tutions of  many  ot  the  states  of  the  Union 
contain  substantially  the  same  prohibi- 
tion as  that  embraced  In  the  first  sentence 
of  this  provision,  but  fail  to  make  the  dec- 
laration named  in  the  second  sentence. 
At  east  20  of  such  states  are  mentioned 
by  Cooiey  in  his  work  on  Constitutional 
Limitations. (5th  Ed.,  top  pp.  170,171, note 
4.)  Someof  the  states,  among  which  may 
be  mentioned  Indiana,  Oregon,  and  Iowa, 
have  inserted  in  their  constitutions  some 
such  saving  clause  as  that  expressed  in 
the  Second  sentence  of  the  above-quoted 
provision.  Our  constitution  of  1K48  did 
not  provide  that  only  so  much  of  a  law 
as  related  to  a  subject  not  expressed  in 
the  title  should  be  void,  and  it  limited 
the  restriction  against  embodying  more 
than  one  subject  in  an  act  to  private  or 
local  laws.  Section  23  of  article  3  of  that 
constitution  contained  these  words:  "No 
private  or  local  law  which  may  be  passed 
by  the  general  assembly  shall  embrace 
more  than  one  subject,  and  that  shall  be 
expressed  in  the  title."  The  constitution 
ot  1870  went  further  than  that  of  1848,  and 
provided  that  no  act,  whether  private 
and  local,  or  public  and  general,  should 
embrace  more  than  one  subject.  The  en- 
largement of  this  provision,  wh»n  trans- 
ferred into  the  new  constitution  adopted 
by  this  state  in  1870,  and  its  Insertion  in 
the  constitution  of  so  many  ot  the  states, 
attest  its  necessity  and  its  wisdom.  It 
bad  its  origin  in  the  bitter  experience  to 
which  the  people  bad  been  subject  by  vi- 
cious legislation.  It  was  designed  to  fur- 
nish a  remedy  for  serious  defects  In  the 
existing  methods  of  making  laws.  It 
Was  found  that  clauses  whose  character 
was  In  no  way  indicated  by  the  title  ot 
an  act  were  often  introduced  into  Its 
body,  and  thus  members  of  the  legislature 
would  be  misled  Into  supporting  that 
which  Would  have  met  with  opposition  if 
attention  had  been  drawn  to  its  real  nat- 
ure and  effect.  Furthermore,  where  two 
different  subjects  were  Inserted  in  a  bill, 
legislators  who  approved  of  but  one,  but 
disapproved  ot  the  other,  were  oftentimes 
induced  to  vote  for  both  in  order  to  se- 
cure the  passag^e  ot  what  was  favored  by 
them.  This  practice  of  bringing  together 
in  one  act  several  different  measures  with 
a  view  to  combine  in  their  favor  the  ad- 
vocates of  each  often  results  In  the  adoption 
ot  a  provision  which  could  never  succeed 
on  its  own  merits.  Such  legislation  has 
been  said  to  be  "  both  corruptive  of  the 
legislator  and  dangerous  to  the  state." 
People  V.  Mahaney,  18  Mich.  481.  The 
purpose  of  such  a  constitutional  provision 
as  section  13  of  article  4  may  therefore  be 
stated  to  be:  ** First,  to  prevent  hodge- 
podge or  log-rolling  legislation ;  second, 
to  prevent  surprise  or  fraud  upon  the  leg- 
islature; •  •  •  third,  to  fairly  apprise 
the  people  •  •  •  ot  the  subjects  of  leg- 
islation that  are  being  considered." 
Cooiey,  Const.  Llm.  (5th  Ed.)  p.  178. 
Hence  the  provision  in  question  is  man- 
datory, and,  In  my  opinion,  it  is  the  (Juty 
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of  this  court  to  enforce  It.    Id.  pp.  98, 180, 
181. 

Does  the  act  of  May,  1889,  embrace  more 
than  one  Bubject?  It  contains  general 
provisions  for  the  creation  ol  sanitary  or 
drainage  districts.  Section  1  provides 
that  "wherever  any  area  of  contiguous 
territory  within  the  limits  of  a  single 
county  shall  contain  two  or  m.ore  incor- 
porated cities,  towns,  or  villages,  and 
shall  be  so  situated  that  the  maintenance 
of  a  common  outlet  for  drainage  thereof 
will  conduce  to  the  preservation  of  the 
public  health,  the  same  may  bn  incorpo- 
rated as  a  sanitary  district  under  this 
act,"  etc.  Tnen  follow  provisions  for  the 
organization  of  the  district;  for  theelec; 
tion  of  trustees ;  for  InveHting  the  disti'lct 
with  the  general  corporate  powers  of  a 
body  corporate  and  politic;  for  tbeorgan- 
Izatiun  ot  the  board  of  trustees,  who,  as 
a  board,  are  declared  to  be  the  corporate 
authorities ;  for  the  election  of  the  officers 
of  the  board  and  the  fixing  of  their  sal- 
aries; for  the  passage,  publication,  and 
proof  of  ordinances,  etc.  The  first  clause 
of  section  7  provides  that  "the  board  of 
trustees  of  any  sanitary  district  organized 
under  this  act  shall  have  power  to  pro- 
vide for  the  drainage  of  such  district  by 
laying  out,  establishing,  constructing, 
and  maintaining  one  or  more  main  chan- 
nel drainn,  ditches,  and  outlets  for  carry- 
ing off  and  disposing  of  the  drainage  [in- 
cluding the  sewage]  of  such  district,  to- 
gether with  such  adjuncts  and  additions 
thereto  as  may  be  necessary  or  proper  to 
cause  such  channels  or  o'utlets  to  accom- 
plish the  endfor  which  they  are  designed  in 
a  satisfactory  manner. "  These  and  other 
provisions  relate  to  the  creation  of  sani- 
tary districts.  Though  called  "sanitary," 
they  are  In  reality  drainage,  districts. 
Section  31  of  article  4  of  the  constitution 
provides  for  the  construction  of  "  drains, 
ditches,  and  levees  for  agricultural,  sani- 
tary, or  mining  purposes."  A  drainage 
district  may  be  organized  for  sanitary  as 
welt  as  for  agricultural  or  mining  pur- 
poses. The  districts  provided  lor  in  the 
act  of  1889  are  formed  for  the  purpose  of 
securing  sanitary  results,  but  it  is  pro- 
posed to  secure  such  results  by  means  of 
channels  or  outlets  for  drainage.  The 
end  may  be  health,  but  draining  is  the 
means.  The  authorities  who  are  clothed 
by  said  section  31  with  the  power  to  "con- 
struct and  maintain  levees,  drains,  and 
ditches"  are  the  corporate  authorities  ot 
drainage  districts.  The  corporate  author- 
ities of  the  districts  named  in  the  act  of 
1889  are  also  clothed  with  the  power  to 
provide  for  drainage  by  constructing  and 
maintaining  drains,  ditches,  channels,  and 
outlets.  Such  dlBtricts,possesslng,  as  they 
do,  all  the  features  and  characteristics  of 
drainage  districts,  are  none  the  less  drain- 
agedistrlcts  because  they  are  denominated 
"sanitary  districts. "  But  the  act  In  ques- 
tion, besides  containing  general  provisions 
In  regard  to  sanitary  or  dralnagedistrlcts, 
contains  also  special  provisions  for  the 
construction  of  a  navigable  channel  or 
water-way  from  the  waters  of  Lake  Mich- 
igan into  the  Des  Plalnes  and  Illinois 
rivers-  The  last  sentence  of  section  7  pro- 
vides that  the  channels  or  outlets  to  be 


constructed  may  extend  oatside  of  the 
district,  and  that  the  trustees  shall  have 
the  same  rights  and  powers  over  the  por- 
tion outside  as  over  the  portion  Inside  of 
the  district.  Section  8  permits  the  sani- 
tary district  to  acquire,  by  purchase  or 
condemnation,  such  propert.y  and  right 
of  way  as  maybe  required  for  its  corpo- 
rate purposes.  Section  17  authorizes  the 
district  to  enter  upon  any  public  property 
or  property  held  for  public  use,  and  to  ac- 
quire therightof  wayoverthesame.and  to 
"enter  upon,  use,  widen,  deepen,  and  im- 
prove any  navigable  or  other  waters,  wa- 
ter-ways, canal,  or  lake."  Section  17  also 
permits  a  disti-lct  organized  under  the  act 
to  use  so  much  of  the  Illinois  and  Michigan 
canal  as  lies  within  the  limits  of  the  coun- 
ty in  which  the  district  is  situated,  with- 
out compensation,  except  for  transport;!- 
tion  purposes;  but  directs  that  no  such 
district  shall  occupy  any  portion  of  said 
canal  outside  the  limits  of  such  county 
"for  the  site  of  any  improvement  which 
any  district  is  authorized  by  this  act  to 
make,"  except  to  cross  the  same,  etc. 
Section  23  provides  that  "if  any  channel 
is  constructed  under  the  provisions  here- 
of by  means  of  which  any  of  the  waters  ot 
Lake  Michigan  shall  be  caused  to  pass  in- 
to the  Des  Plalnes  or  Illinois  rivers,  such 
channel  shall  be  constructed  of  sufficient 
sizeand  capacity  to  produce  and  mnintnin 
at  all  times  a  continuous  flow  of  not  less 
than  300,000  cubic  feet  of  water  per  min- 
ute, and  to  be  of  a  depth  of  not  less  than 
fourteen  feet,  and  a  current  not  exceeding 
three  miles  per  hour,''  such  portion  of 
said  channel  as  shall  be  cut  through  a 
rocky  stratum  above  a  certain  grade  to 
have  'double  the  flowing  capacity  above 
provided  for,  "and  a  width  of  not  less 
than  160  feet  at  the  bottom,  capable  of 
producing  a  depth  of  not  less  than  18 
feet  of  water. "  Section  24  then  declarer 
that  "when  such  channel  shall  be  com- 
pleted,and  thewatertumed  therein  to  the 
amount  of  300,000  cubic  feet  of  water  per 
minute,  the  same  is  hereby  declared  a  nav- 
igable stream,"  etc.  It  is  true  that  sec- 
tion 20  requires  any  channel  ot  outlet  con- 
structed by  any  such  district  which  shall 
cause  the  drainage  of  sewage  into  any 
river  beyond  the  district  to  be  of  such  size, 
condition,  and  flowing  capacity  that  "  the 
water  thereof  shall  be  neither  offensive 
nor  injurious  to  the  health  of  any  of  the 
people  of  thlsstate, "  but  sections  23  and  24 
provide  that  any  channel  made  under  the 
provisions  of  the  act,  which  shall  carry  the 
waters  ot  Lake  Michigan  into  the  Des 
Plalnes  or  Illinois  rivers,  shall  be  of  suSi- 
cient  size  and  capacity  to  be  navigable, 
independently  of  the  question  whether  its 
water  Is  or  ts  not  offensive  or  iujurious  to 
the  health  of  any  ot  the  people.  In  other 
words,  the  channel  through  which  any 
of  the  waters  of  Lake  Michigan  are  made 
to  pass  into  the  Dee  Plalues  or  Illinois 
rivers  must  be  made  navigable,  even 
though  the  size  and  capacity  required  to 
make  it  navigable  may  be  greater  than  Is 
necessary  to  prevent  the  sewage  In  the 
water  from  injuring  the  pnolic  health. 

Thus  it  appears  that  the  authors  of  the 
act  had  two  distinct  objects  in  view.  One 
was  to  create  sanitary  districts ;  the  other 
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was  to  construct  a  water-way  from  Lake 
MlcblKan  tbrongli  the  Illinois  and  Michi- 
gan canal  and  the  Des  Plalnes  river  Into 
the  Illinois  river,  for  the  purposes  ol  navi- 
gation. The  twofold  nature  of  the  act  is 
farther  apparent  from  other  of  Its  provis- 
ions. Section  23  provides  that  "if  at  any 
time  the  general  government  shall  improve 
the  Des  Plalnes  or  Illinois  rivers,  so  that 
the  same  shall  be  capable  of  receiving  a 
flow  of  600,000  cnbic  feet  of  water  per  mlu- 
nte  or  more  from  said  channel,  and  shall 
provide  for  the  payment  of  all  damages 
which  any  extra  flow  above  300,000  cubic 
leet  of  water  per  minute  from  such  chan- 
nel may  cause  to  private  property,  so  as 
to  save  harmless  said  district  from  all  lia- 
bility therefrom,  then  such  sanitary  dis- 
trict shall  within  one  year  thereafter  en- 
large the  entire  channel  lending  Into  said 
Des  Plalnes  and  Illinois  rivers  from  said 
district  to  a  sufficient  size  and  capacity  to 
prodnce  and  maintain  a  continuous  flow 
throughout  the  same  of  not  less  than  600,- 
000  cubic  fet't  of  water  per  minute,  with  a 
current  of  not  more  than  three  miles  per 
lioar,  and  such  channel  shall  be  construct- 
ed upon  such  ^rade  as  to  be  capable  of 
pi-oducing  a  depth  of  water  not  less  than 
18  feet  throughont  said  channel,  and  shall 
have  a  width  of  not  less  than  160  feet  at 
the  bottom. "  In  section  24  It  is  there  pro- 
vided that  "whenever  the  general  govern- 
ment shall  Improve  the  IJes  Plalnes  and 
Illinois  rivers  for  navigation  to  connect 
with  this  channel  said  general  govern- 
ment shall  have  full  control  over  the  same 
for  navigation  purposes,  but  not  to  inter- 
fere with  its  control  for  sanitary  or  drain- 
age purposes. "  The  sanitary  district 
named  In  section  23  is  thus  required  to  en- 
large the  channel  constructed  by  it.  not 
when  drainage  or  sanitary  necessities  shall 
demand  such  enlargement,  but  when  the 
general  government  shall  improve  the  Des 
Plalnes  or  Illinois  rivers  to  a  certain  ex- 
tent, and  shall  provide  for  the  protection 
of  the  district  against  any  damages  that 
may  result  from  such  enlargement.  The 
objects  ot  thus  enlarging  the  channel  is  to 
make  It  corrcspund  in  size  and  capacity 
with  the  Improvement  to  be  made  by  the 

fieneral  government  in  the  Des  Plalnes  and 
lllnols  rivers,  and  then  to  turn  it  over  to 
the  control  of  the  general  government  for 
navigable  purposes.  The  Increase  of  the 
width  and  depth  and  flowing  capacity  of 
the  channel  for  such  a  purpose  as  is  thus 
Indicated  has  no  connection  whatever 
with  the  subject  of  drainage  or  sanitary 
conditions.  Navigation  is  one  matter; 
drainage  is  another  and  entirely  different 
matter.  The  distinctness  of  the  two  is 
shown  by  the  language  of  section  24,  which 
provides  for  the  control  of  the  channel  by 
one  Jurisdiction  for  navigation  purposes, 
and  by  another  Jurisdiction  for  sanitary 
or  drainage  purposes.  Section  23  also  pro- 
Tides  that  a  channel  constructed  in  the 
Des  Phiinps  river  shall  be  of  sufficient 
width  and  depth  to  carry  the  water  down 
a  certain  slope  between  Lockport  and 
Joliet:  that  the  dam  owned  by  the  state 
near  the  first  lock  of  the  Illinois  and  Michi- 
gan canal  at  La  Salle  shall  be  removed  by 
the  canal  commissioners  in  a  certain  con- 
tingency and   under  certain  conditions; 


that  "the  district  constructing  a  channel 
to  carry  water  from  Lake  Michigan  ot  any 
amount  authorized  by  this  act  may  cor- 
rect, modify,  and  remove  obstructions  in 
tbe  Des  Plalnes  and  Illinois  rivers  wher- 
ever it  shall  be  necessary  so  to  do  to  pre- 
vent overflow  or  damage  along  said  river, 
and  shall  remove  the  dams  at  Henry  and 
Ckipperas  creek  In  the  Illinois  river  before 
any  water  shall  be  turned  into  said  chan- 
nel." Section  27  provides  that  If  a  chan- 
nel Is  constructed  In  accordance  with  said 
section  23  the  trustees  ot  the  district 
shall  notify  the  governor.  That  the  gov- 
ernor shall  appoint  three  commissioners 
to  inspect  said  work,— one  residing  at 
Joliet,  or  between  there  and  La  Salle; 
one  at  La  Salle,  or  between  there  and 
Peoria;  and  one  at  Pet>ria,  or  between 
there  and  the  month  ot  the  Illinois 
river.  That  such  commissioners  shall 
meet  within  10  days  at  Chicago,  and  shall 
employ  a  civil  engineer  and  other  assist- 
ance, and  shall  make  such  examination 
and  surveys  of  the  Chicago  river  and  of 
the  channel  authorized  by  the  act  as  will 
enablethem  to  ascertain  whether  thechan- 
nel  is  of  the  character  and  capacity  re- 
quired by  the  act.  That  "in  case  thej* 
shall  find  the  work  in  all  respects  in  ac- 
cordance with  the  provisions  of  sec  tion  23, " 
— that  Is  to  say,  of  such  size  and  capacity 
as  are  necessary  to  make  tbechannel  navi- 
gable,—" they  shall  so  certify  to  the  gov- 
ernor, "  etc. 

Coming  back  to  section  7,  we  find  that, 
in  addition  to  the  powers  ot  the  trustees 
of  the  district  which  liave  already  been 
mentioned, such  trustees  shall  have  power 
"also  to  make  and  establish  docks  adja- 
cent to  any  navigable  channel  made  un- 
der tbe  provisions  hereof  for  drainage  pur- 
poses, and  to  lease,  manage,  and  control 
such  docks,  and  also  control  and  dispose 
of  any  water-power  which  may  be  Inci- 
dentally created  in  tbe  construction  and 
use  of  said  channels  or  outlets,"  etc.  The 
district,  however,  is  not  to  control  water 
alter  it  passes  beyond  its  channel  into  any 
river,  or  water-power  or  docks  on  such 
river.  It  thus  appears  that  after  the  navi- 
gable water-way  Is  finished  the  sanitary 
district  which  constructs  It  Is  authorized 
to  go  into  the  business  of  building  and 
managing  docks  "adjacent  to"  it,  and  ot 
controlling  and  disposing  of  water-pow- 
ers created  by  it.  It  cannot  he  said  that 
making  and  leasing  and  controlling  docks 
is  subject-matter  which  is  germane  to  the 
creation  of  sanitary  or  drainage  districts. 
The  docks  are  incidents  to  tbe  constmc- 
tioii  of  the  navigable  water-way.  They 
are  gerraaue  to  the  subject  ot  navigation. 
Docks  are  for  the  use  of  vessels,  boats,  and 
other  water-craft,  and  can  exist  only  on 
water  that  is  navigable.  Section  9  ou- 
thorizes  the  board  of  trustees  of  the  dis- 
trict to  borrow  money  for  the  corporate 
purposes,  and  Issue  bonds  therefor  to  the 
amount  of  $15,000,000.  Section  10,  which 
directs  them  to  levy  an  annual  tax  to  pay 
the  Interest  on  this  debtas  it  falls  due,  and 
the  principal  within  at  least  20  years,  pro- 
vides that  "the  net  earnings  from  water- 
power  and  docks  may  be  appropriated 
and  applied  to  the  purpose  of  paying  the 
interest  or  principal  ot  such  Indebtedness, 
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or  botb,  and  to  the  extent  tbat  tbey  will 
soflSce  the  direct  tax  may  be  admitted. " 
Bat.  the  power  of  earning  money  by  means 
ot  docks  and  water-power  is  not  germane 
to  the  subject  of  creating  sanitary  districtB 
simply  becaase  the  act  permits  the  earn- 
Ings  from  such  business  to  be  applied  to 
the  payment  ol  the  corporate  debts.  It 
might  as  well  be  said  that  a  city,  town, 
or  village  can  go  into  the  dry-goods  or 
hardware  business  in  order  to  make 
money  to  pay  its  debts.  1  conclude,  there- 
fore, thiat  the  proTislons  of  the  act  con- 
cerning docks  and  water-power  belong  to 
the  subject-matter  of  those  portlx^ns  of 
the  act  which  relate  to  the  construction 
-and  maintenance  of  a  navigable  water- 
way, aiid  must  stand  or  fall  with  such 
subject-matter. 

'  It  will  thuH  be  seen  that  the  act  of  1889 
really  embraces  within  its  27  sections  two 
•distinct  measures.  Cue  is  general,  and 
relates  to  the  organisation  powers  and 
operation  of  drainage  districts  in  any  or 
all  of  the  counties  of  the  state  where  there 
is  an  area  of  contiguous  territory  within 
the  limits  of  a  county  containing  two  or 
more  incorporated  cities,  towns,  or  vil- 
lages, and  having  a  common  outlet,  etc., 
as  above  specified.  The  other  measure  is 
special  and  local.  This  is  shown  by  the 
provisions  already  referred  to,  and  by  the 
ase  of  the  words:  "Lake  Michigan,  Chica- 
go river,  Illinois  and  Michigan  canal,  Des 
Flaines  river,  and  Illinois  river."  The  sec- 
ond measure  relates,  as  already  stated,  to 
a  navigable  water-course  between  the 
waters  of  Laks  Midhigan  and  the  month 
of  the  Illinois  river,  with  docks  and 
wharves  along  its  bank.  Such  water 
course  is  to  be  constructed  by  a  single 
sanitary  or  drainage  district,  consisting  of 
the  city  of  Chicago,  and  one  or  more  of  its 
outlying  towns  or  villages,  etc.,  located 
within  the  county  of  Cook.  Of  this  it  Is 
necesBai7  to  take  judicial  notice,  becanse 
the  language  used  in  the  act  cannot  pos- 
sibly apply  to  any  other  locality.  Coun- 
sel for  appellees,  in  one  of  their  briefs,  ad- 
mit that  the  act  bad  in  view  the  two  ob- 
jects here  spoken  of  by  the  use  of  the  fol- 
lowing language:  "The  greater  part  of 
any  outlet  which  may  be  constructed  for 
the  Chicago  Sanitary  District,  under  the 
provisions  of  the  statute,  will  He  outside 
of  the  territorial  limits  of  the  district;  and 
It  is  required  to  be  constructed,  not  with 
sole  reference  to  the  necessities  of  the  dis- 
trict, but  in  part  with  reference  to  its  pos- 
sible adaptation  for  public  uses  as  a  nav- 
igable stream."  Can  there  be  any  doubt 
that  the  act  embraces  more  than  one  sub- 
ject? Can  there  be  two  subjects  more  dis- 
tinct and  diverse  in  their  charncter  than  a 
grand  navigable  water-way,  imilt  to  float 
the  inland  commerce  of  this  nation  from 
the  lakes  on  the  north  through  the  Illinois 
and  MisslBsippi  rivers  into  the  gulf  on  the 
south,  and  drainage  districts  organized  in 
the  various  counties  of  a  single  state  for 
purely  sanitary  purposes?  Unquestion- 
ably the  act  violates  the  unconstitutional 
mandate  that  "no  act  hereafter  passed 
shall  embrace  more  than  one  subject." 

The  question  now  arises  whether  or  not 
the  provisions  of  the  act  relating  to  one  of 

he  subjects  named  in  it  can  be  allowed  to 


stand  by  excluding  the  provisions  relating^ 
to  the  other  subject,  in  accordance  with 
the  saving  clause  containied  in  section  13 
of  article  4  of  the  constitution.  That  sec- 
tion requires  that  the  one  subject  to  be 
embraced  in  the  act  "shall  be  expressed  in 
the  title,"  and  then  proceeds  to  say  that 
"if  aqy  subject  shall  be  embraced  in  an  act 
which  shall  not  be  expressed  in  the  title, 
such  act  shall  be  void  only  as  to  so  much 
thereof  as  shall  not  be  so  expressed. "  But 
what  is  to  be  the  consequence  if  the  act 
embraces  two  subjects,  and  botb  of  those 
subjects  are  exijressed  in  the  title?  It  will 
be  noted  that  tJie  title  of  this  act  contains 
two  parts.  It  is  not  only  an  act  "to 
create  sanitary  districts,"  but  an  act  "to 
remove  obstructions  in  the  Des  Plainesand 
Illinois  rivers. "  The  first  part  of  the  title 
is  general ;  the  second  part  is  local  and 
special.  Undoubtedly  all  those  portions 
of  the  act  which  relate  to  the  general  sub- 
ject of  organising  sanitary  districts  natu- 
rally range  themselves  under  the  first  part 
of  the  title.  If  the  title  of  the  act  was 
simply  "An  act  to  create  sanitary  dis- 
tricts, "  and  nothing  more,  then  it  would 
be  easy  enough,  if  the  act  were  valid  in 
other  respects,  to  retain  so  mnch  of  It  as  , 
provides  for  the  creation  of  such  districts, ' 
and  declare  so  much  of  it  as  provides  for 
the  construction  of  a  navigable  stream  to 
be  void.  But  is  It  not  true  that  the  pro- 
visions concerning  a  navigable  water-way 
are  expressed  In  the  second  part  of  the 
title,  which  designates  the  law  as  an  act 
"to  remove  obstructions  In  the  Des  PlaineH 
and  Illinois  rivera?"  If  the  second  part 
of  the  title  covers  and  includes  such  pro- 
visions so  that  they  must  be  regarded  as 
being  germane  thereto,  how  can  tbey  be 
rejected,  or  declared  to  be  void?  It  is 
only  the  subject  that  is  not  expressed  in 
the  title,  not  the  subject  that  is  expressed 
in  the  title,  which  can  be  declared  to  be 
void.  If  each  part  of  this  title  expresses 
a  different  subject,  and  if  each  of  the  two 
subjects  embraced  in  the  act  is  expressed 
in  one  or  the  other  of  such  parts  of  the 
title,  then  it  would  follow  that  the  whole 
act  must  fall.  The  doctrine  is  thus  stated 
in  Cooloy  on  Limitations,  (5th  Ed.,  top 
p.  178:)  "  But  If  the  title  to  the  act  actual- 
ly indicates,  and  the  act  itself  actually  era- 
braces,  two  distinct  objects,  when  the 
constitution  says  it  shall  embrace  but  one, 
the  whole  act  must  be  treated  as  void, 
from  the  manifest  impossibility  in  the 
court  choosing  between  the  two,  and 
holding  the  act  valid  as  to  the  one  and 
void  as  to  the  other. "  I  think  that  the 
second  part  of  the  title  was  designed  to 
express  the  subject  of  obstructing  a  nav- 
igable water-way  as  embraced  in  thebody 
of  the  act.  The  popular  understanding  of 
the  object  of  removing  obstructions  from 
rivers  is  to  malte  them  navigable,  or  to 
prevent  interference  with  navigation  al- 
ready existing.  Such  certainly  is  the 
meaning  of  much  of  the  legislation  of  con- 
gress in  regard  to  rivers  and  harbors  and  ' 
navigable  streams.  Moreover,  the  pro- 
vision in  regard  to  removing  obstructions 
from  the  Des  Plalnea  and  Illinois  rivers  is 
found  in  section  2:}  of  the  act,andthat  sec- 
tion is  the  one  that  provides  tor  the  con- 
struction of  a  channel  of  such  siae  and  ca- 
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padty  as  la  neceesary,  by  tbe  terms  of  nec- 
tlon  24.  to  constitute  a  navigable  stream. 
But  I  do  not  rest  my  opinion  as  to  the 
invalidity  of  this  act  solely  and  alone  upon 
tbe  fact  that  the  two  Bub]e(!t8  embraced 
In  It  are  expressed  in  its  title.  There  are 
otber  and  graver  objections,  which  are  set 
forth  hereafter,  and  in  tbe  dissenting uplu- 
lon  in  Wilson  v.  Board,  ante,  203.  If  it  be 
admitted,  however,  that  the  act  In  reality 
has  but  one  title,  that  the  second  part 
thereof  la  a  mere  amplification  of  tbe  first 
part,  and  that  the  removal  ufobatructiona 
in  the  rivers  In  question  Is  necesearily  in- 
volved In  tbe  creation  of  a  sanitary  dis- 
trict, upon  tbe  theory  that  such  removal 
is  neceasary  to  make  a  current  strong 
enough  to  carry  oft  the  drainage.and  aew- 
age.  and  thereby  prevent  Injury  to  the 
public  health,  yet,  even  nnder  this  view, 
all  that  part  of  the  act  that  relates  to  the 
aecond  subject  embraced  in  It, — that  is 
to  sa.v,  to  tiie  construction  of  a  navigable 
water-way,  and  the  building  and  manag- 
ing of  docks  and  water-power,  together 
with  all  tbe  provisiona  in  regard  to  bor- 
rowing money  or  raising  the  same  by  gen- 
eral taxation  or  special  assessments  fur 
tbe  purpose  pf  constructing  such  a  navi- 
gable water-way,  or  the  docks  thereon,  or 
the  water-power  therein, — must  fall  to 
the  ground,  as  constituting  a  subject  that 
is  not  embraced  In  the  title.  Tbe  provis- 
ion In  section  7,  which  gives  tbe  state  a 
right  to  require  a  portion  of  the  funds,  de- 
rived by  a  sanitary  district  from  its  wa- 
ter-power, docks,  or  wharfage,  "to  be 
paid  Into  the  state  treasury  to  be  used  fur 
state  purposes,"  la  unconstitutional  for 
another  reason  besides  that  already 
stated.  It  compels  tbe  people  of  one  class 
of  distrlcta  to  pay  more  than  tbeir  share 
of  tbe  burdens  of  the  state  government  to 
tberelief  of  the  baianceofthestate,  and  thus 
violates  the  principle  of  uniformity  required 
by  section  1  of  article  9  of  the  constitu- 
tion. The  provision  in  section  1  of  the  act 
as  to  tlie  mode  of  appointing  the  board  of 
commissioners,  who  determine  tbe  bound- 
aries of  the  district,  is  unconstitutional. 
Section  1  provides  that  5,000  legal  voters, 
resident  within  the  liniits  of  the  proposed 
district,  may  petition  the  county  judge  of 
tbe  county  in  which  they  reside  to  cause 
the  question  to  be  submitted  to  the  legal 
voters  of  such  proposed  district  whether 
they  will  organise  as  a  sanitary  district 
under  the  act.  The  petition  muat  be  ad- 
dressed to  the  county  judge.  It  must  con- 
tain a  definite  description  of  the  territory 
intended  to  be  embraced  in  such  district, 
and  the  name  of  the  proposed  dlHtrict. 
Upon  filing  the  petition  with  the  county 
clerk  the  county  judge  Is  required  to  call 
to  bis  aaslBtance  two  judges  of  the  circuit 
court,  and  such  judges  shall  constitute  a 
board  of  commissioners,  with  power  and 
aatbority  to  consider  the  boundaries  of 
the  proposed  district,  "  whether  the  same 
shall  be  described  In  such  petition  or  other- 
wise."  At  the  meeting  of  the  hoard  the 
county  judge  is  to  preside.  All  persons  in 
tbe  proposed  district  shall  be  heard  touch- 
ing Its  location  and  boundary,  and  may 
make  suggestions  regarding  the  same. 
The  commissioners,  after  bearing  "state- 
ments, evidence,  and  auggestions,  shall  fix 


and  determine  the  limits  and  boandaries" 
of  the  proposed  district;  "and  for  that 
purpose,  and  to  that  extent,  may  alter 
and  amend  such  petition. "  After  sucb  de^ 
termination  by  thecommiaslonera,  "or  a 
majority  of  them,"  tbe  county  judge  shall 
submit  to  the  legal  votera  of  tbe  proposed 
district  the  question  of  its  organization 
and  establishment  "as  determined  by  said 
commissioners. "  The  petition  is  addressed 
to  the  county  judge  alone.  It  invokes  tbe 
action  of  no  one  but  the  county  judge.  It 
must  be  filed  in  the  office  of  the  county 
clerk.  The  county  judge  is  required  to 
submit  tbe  question  of  organization  to 
tbe  voters.  Thecounty  judgeis  to  cause 
a  statement  of  tbe  result  of  tbe  election 
to  be  spread  upon  the  records  of  tbe  coun- 
ty court.  But  tbe  issues  Involved  in  the 
proceeding  begun  by  the  filing  of  the  pe- 
tition are  not  to  be  determined  by  the 
county  judge,  but  by  another  and  entirely 
different  tribunal,  namely,  a  tribunal  con- 
sisting of  the  countyjudge  and  two  judges 
of  the  circuit  court.  The  county  judge 
does  not  exercise  bis  own  Independent 
judgment  upon  the  matters  presented  to 
him,  but  It  ia  made  his  duty  to  call  to  his 
assistance  two  judges  of  a  different  grade, 
and  having  in  most  respects  a  different 
Jurisdictiuu  from  that  possessed  by  his 
own  court.  He  may  be  deprived  of  any 
voice  in  fixing  the  boundaries  of  the  district, 
because  the  two  circuit  judges,  being  a 
majority  of  tbe  board  of  three,  may  over- 
rule bis  views  altogether.  The  circuit 
judges.  Instead  of  assisting  him  in  his 
judgment,  may  substitute  tbeir  own  judg- 
ment for  his.  The  tribunal  clothed  with 
power  to  fix  the  boundaries  must  decide 
whether  tbe  proposed  district  contains  an 
area  of  contiguous  territory  within  one 
county;  whether  sjch  area  contains' two 
or  more  cities,  towns,  or  villages;  wheth-i 
er  it  is  so  situated  that  the  maintenance 
of  a  common  outlet  for  drainage  will  con-' 
duce  to  the  preservation  of  tbe  public 
health ;  whether  all  the  territory  in  the 
proposed  district  la  sltnated  witbin  the 
limits  of  a  city,  incorporated  town,  uP 
village,  or  within  tbree  miles  thereof.  In 
determining  these  questions  the  tribuual 
must  have  evidence,  but  It  may  fix  bound- 
aries tor  the  district  different  from  those 
named  in  the  petition.  What  Is  tbe  nat- 
ure of  the  duties  tbua  Imposed  upon  the 
county  judge?  Are  they  lecislatlve,  or 
judicial,  or  ministerial,  or  pjoliticai,  or  ad- 
ministrative? If  they  are  legislative,  as 
amounting  to  tbe  creation  of  a  municipal 
corporation,  they  cannot  be  exercised  by 
the  county  court,  because  by  section  8  of 
the  constitution  "the  powers  of  the  gov- 
ernment of  this  state  are  divided  into 
three  distinct  departments, — the  legisla- 
tive, executive,  and  judicial;  and  no  person 
or  collection  of  persons,  being  one  of  these 
departments,  shall  exercise  any  power 
properly  belonging  to  either  of  the  others, 
except  as  hereinafter  expressly  directed 
or  permitted."  City  of  Galesbnrg  v. 
Hawkinson.  75  111.  153.  If  these  duties 
are  judicial  In  character,  tbe  county  court 
cannot  delegate  them,  nor  can  the  legisla- 
ture authorize  the  county  court  todeiegate 
them,  to  otber  parties.  Cooley,  Const.  Lim- 
(5th  Ed.)  top  p.  506;  Hall  v.  Marks,  84  111. 
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85S;  Hoagland  v.  Creed,  81  III.  506;  Bishop 
V.  Nelson, 88  111.601;  Meredltti  v.  People,  84  , 
III.  479.  If  they  are  merely  ministerial  or 
adratnlBtratiTe,  they  cannot  be  delegated, 
becanse,  where  a  coart  Iscompelled  toper- 
form  a  minlHterlal  act,  Buch  act  1b  so  per- 
formed aB  an  incident  to  the  exercise  of 
Judicial  power.  Owners  of  Lands  v  Peo- 
ple, 113  111.  2i>6.  But,  independently  of  the 
question  of  delefi^ation  of  power,  the 
Judges  of  the  circuit  courts  of  this  state 
cannot  be  called  upon  to  perform  official 
duties,  whether  of  a  judicial  or  ministerial 
character,  at  the  beck  and  call  of  a  county 
judge.  Nor  is  there  any  authority  in  the 
constitution  for  the  formation  of  a  tribu- 
nal composed  of  a  cou/)ty  judge  and  two 
circuit  judges,  acting  together  in  the 
manner  prescribed  by  this  act.  Section  1 
of  article  6  of  the  constitution  provides 
that  "the  judicial  powers, except  as  in  this 
article  is  otherwise  provided,  shall  be 
Tested  in  our  supreraecourt.circuitcourts, 
county  courts.  Justices  of  the  peace,  police 
magistrates,  and  In  such  courts  as  may 
be  created  by  law  in  and  tor  cities  and  In- 
corporated towns."  But  the  Judicial 
power  vested  in  a  court  of  a  certain  class 
must  be  exercised  by  that  couii;  sitting 
alone,  and  not  in  combination  with  some 
other  court  of  a  different  class.  The  con- 
stitution contemplates  official  action  by 
the  supreme  court  as  socb,  by  the  circuit 
court  as  such,  and  by  the  county  court  as 
such,  and  not  by  boards  made  up  of  mem- 
bers selected  from  these  different  courts, 
and  especially  when  such  selection  is  made 
by  the  Judge  of  one  only  of  such  courts. 
Certain  duties,  which  are  mlniBterlal  or 
administrative,  and  not  strictly  Judicial, 
are  sometimes  Imposed  upon  courts.  Peo- 
ple V.  Morgan,  00  111.558;  Owners  of  Lands 
y.  People,  supra.  But  in  such  case  the 
court  Is  one  already  existing  and  organ- 
ized in  a  constitutional  way.  The  legis- 
lature has  no  more  right  to  create  a  new 
tribunal,  by  the  fusion  of  existing  judicial 
tribunals,  for  the  performance  of  minis- 
terial acts,  than  It  has  to  form  such  tribu- 
nal for  the  exercise  of  judicial  power.  By 
the  provision  now  under  consideration 
the  circuit  judges  who  are  to  assist  the 
county  judge  are  not  even  designated  by 
the  act  Itself,  but  their  designation  is  left 
to  the  arbitrary  dictation  of  the  county 
Judge.  The  county  Judge  of  a  particular 
county  may  call  upon  any  two  Judges  re- 
siding anywhere  in  the  state  to  coiuo  to 
bis  side  to  assist  him  in  fixing  the  bounda- 
ries of  a  sanitary  district.  The  constitu- 
tion requires  circuit  Judges  to  be  elected 
by  the  people,  supreme  court  judges  to  be 
elected  by  the  people,  county  judges  to  be 
elected  by  the  people,  but  the  act  now  un- 
der consideration  assumes  to  authorize  a 
county  judge  to  create  a  judicial  tribunal 
by  his  own  i9at.  and  independently  of  any 
action  by  the  people.  This  provision  of 
the  act  violates  theprinciple  of  uniformity 
required  by  section  29  of  ai'ticlo  6  of  the 
constitution,  which  provides  that  "all 
laws  relating  to  courts  shall  be  general 
and  of  uniform  operation ;  and  the  organ- 
ization, jurisdiction,  powers,  proceedings, 
and  practice  of  all  courts  of  the  same 
class  or  grade,  so  far  as  regulated  by  law, 
and  the  force  and  effect  of  the  process, 


Judgment,  and  decrees  of  soch  courts,  sev- 
erally, shall  be  uniform. "  Here  a  certain 
class  of  duties  or  a  certain  kind  of  Jurisdic- 
tion is  imposed,  not  upon  all  circuit  judges 
in  the  state,  but  upon  such  of  them  as  may 
happen  to  be  chosen  by  a  county  Judge  in 
a  particular  class  of  counties.  It  makes 
no  difference  that  the  act  to  be  performed 
may  not  be  altogether  judicial  in  Its  char- 
acter. It  will  not  be  contended  that  the 
appointment  of  a  stenographer  by  a  cir- 
cuit judge  is  an  exercise  of  strictly  judicial 
power;  and  yet  we  held  in  People  v. Rum- 
sey,  64  111.  44,  that  a  law  authorizing  the 
appointoient  of  stenographers  by  the  cir- 
cuit courts  of  Cook  county, when  the  other 
circuit  courts  of  the  state  had  no  power  to 
appoint  such  officers,  was  in  violation  of 
section  29  of  article  6.  It  is  contrary  to 
both  the  letter  and  the  spirit  of  the  con- 
stitution to  clothe  a  judge  of  a  court  of 
one  grade  or  class  with  the  authority  to 
pick  out  judges  of  another  grade  or  class, 
and  assign  them  to  the  performance  of  du- 
ties of  a  particular  kind,  or  call  upon 
them  to  assist  him  in  the  performance  ol 
his  own  duties. 

Rehearing  denied. 


If  tnUU.T  V.  SUUTABT  DUT. 

(Supreme  Court  mf  lUtnoit.    June  18,  1890.) 
Appeal  from  circuit  court,  Uook  coun^. 
W.  T.  Bur0«««,  £.  SanfvrdL,  and  Jos.  P.  Boot, 
tOr  appellant.    Wilicn  <t  Moore,  for  appellee. 

ncH  CvBiAM.  Wilson  V.  Board,  ante,  203,  and 
People  v.  Nelson,  ante,  317,  are  decisive  oi  this 
case.    Judgment  afflrmod. 


CM  HL  «») 

Chicago,  B.  &  Q.  B.  Co.  v.  City  of  Qdinct.» 
(Supreme  Court  of  nUnois.   March  80,  1891.) 

MUNIOIFAI.  COBPORi,TION8 — ObSTRCCTISO    STHEaTt 
— IlMDHCTION— RaILKOAD  CoMFANISS. 

1.  A  city  may  maintain  a  bill  in  equttyto  re- 
strain the  obstruction  of  streets  within  its  limits. 
Following  Railway  Co.  v.  City  of  Uhicago,  86 
111.  620. 

3.  Where  •  city  tias  granted  to  a  railroad 
company  the  right  to  grade  and  use  certain  streets 
in  such  manner  as  may  suit  the  company's  con- 
venience, provided  tliat  the  streets  sliall  t>e  so 
graded  tbat  vehicles  may  conveniently  cross 
them,  the  company  cannot  be  enjoined,  at  the 
suit  of  the  city,  from  so  olMtructing  the  streets  as 
to  prevent  tiielr  free  use  by  the  public  as  public 
streets,  hut  only  from  so  grading  them  as  to  pre- 
vent vehicles  from  crossing. 
HAOBtroBR,  J.,  dissenting. 

Appeal  from  appellate  court,  third  dis- 
trict. 

J.  F.  Carrott,  (O.  F  Price,  of  counsel,) 
for  appellant.  Wni.  O.  Felgenapaa  and 
Carter,  Govert  &  Pape,  tor  appellee. 

Craiq,  J.  This  was  a  bill  In  equity 
brought  by  the  city  of  Quincy  against  the 
Chicago,  Burlington  &  Quincy  Railroad 
Company  to  enjoin  it  from  depositing  dirt, 
cinders,  and  other  material  upon  those 
portions  of  Broadway  and  Spring  streets 
lying  west  of  the  west  line  of  Front  street. 
A  hearing  was  bad  on  the  pleadings  and 
evidence,  and  the  court  rendered  a  decree 

'Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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la  favor  of  the  romplatoant  as  prayed  for 
In  the  bill.  Tbe  decree,  od  appeal,  was 
aflBrmed  In  the  appellate  court.  The  city 
of  Qalncy  is  bounded  on  the  west  by  the 
\ll8siiialppl  river  and  the  Qnincy  bay,  nav- 
igable waters.  In  1836,  Broadway  and 
Spring  sti-eets  were  laid  off  and  platted 
as  public  streets  extending  from  the  east- 
ern limits  of  the  city  west  to  the  Missiseip- 
pl  river.  The  nioDth  of  Quincy  bay  is  near 
the  foot  of  Broad  street,  extending  from 
that  p«iint  north  nearly  three  miles.  There 
is  no  street  runningnortb  and  south  along 
the  bank  of  the  river  and  bay.  Front 
street  runs  north  and  south  parallel  with 
the  river,  but  there  Is  a  strip  of  land  some 
400  feet  in  width  between  the  street  and 
the  river,  occupied  by  the  railroad  com- 
pany with  Its  tracks;  and  the  object  of 
the  bill  was  to  prevent  any  obstruction 
being  placed  on  Broadway  and  Spring 
streets  west  of  Front  street,  so  that  travel 
should  not  be  Interrupted  along  these 
streets  from  the  river  to  the  eastern  por- 
tion of  the  oity. 

It  is  first  claimed  in  the  argument  that 
the  acts  cumpialned  of  amount  to  a  mere 
trespass,  and  that  a  court  of  chancery  will 
not  assume  jurisdiction  by  Injunction  to 
prevent  the  placing  of  obstructions  in  a 
public  street.  The  same  question  was 
raised  in  Railway  Co.  v.  City  of  fhicago, 
9G  III.  620;  and  it  was  there  held  that 
•where  the  legislature  has  committed  a 
portion  of  its  sovereignty  to  mnnlclpail- 
tle-t,  such  as  cities,  towns,  and  villages,  in 
refspect  to  streetn,  highways,  and  public 
grounds  within  their  limits,  they  are  in- 
vested with  the  authority  of  the  state  in 
this  respect,  and  may  maintain  a  bill  In 
equity  to  restrain  obstruction  of  streets 
within  their  limits.  The  question  present- 
ed falls  clearly  within  the  rule  announced 
In  the  case  cited,  and  any  further  discns- 
slon  of  It  here  la  not  deemed  necessary,  as 
our  views  are  there  fully  stated. 

It  is  alHo  claimed  that  the  decree  ren- 
dered by  the  court  was  not  authorized  by 
the  evidence.  In  order  to  properly  dis- 
poxe  of  this  question,  it  will  be  necessary 
briefly  to  refer  to  a  portion  of  the  evidence 
Incorporated  in  the  record.  The  charter 
of  the  city  of  Quincy  conferred  upon  the 
city  council  ezelasive  power  over  the 
streets  of  the  city,  and  under  such  a  pro- 
vision In  a  city  charter  it  has  been  held  In 
a  number  of  cases  that  the  city  council 
have  full  power  and  authority  to  confer 
upon  a  railroad  company  the  right  to  use 
the  streets  with  its  tracks  for  railroad 
purposes.  Murphy  v.  City  of  Chicago.  29 
Ill.*J80:  Moses  v.  Railroad  Co.,  ril  111.  516. 
But  the  right  to  occupy  and  use  the  streets 
In  this  case  does  not  depend  on  the  general 
power  conferred  upon  cities  and  towns  to 
control  and  regulate  streets,  and  the  use 
thereof.  On  the  ilth  day  of  January,  1855, 
tbc  legislature  passed  an  act  entitled  "An 
act  amendatory  of,  and  supplemental  to, 
an  act  entitled  '  An  act  to  incorporate  the 
city  of  Qaincy,'  approved  February  3rd, 
1840, "  Section  26  of  this  act  empowers  the 
city  to  sell  and  c<mvey  to  the  Northern 
Cross  Railroad  Company  the  premises 
known  as  the  "Public  Landing,"  bounded 
on  tiie  east  by  Front  street,  and  on  the 
west  by  the  Mississippi  river,  In  exchange 


for  other  premises  in  said  city  bounded  on 
the  west  by  the  Mississippi  river.  Section 
28  provided  that  the  arrangements  here- 
tofore made  between  the  city  and  railroad 
company  conferring  on  the  company  the 
right  to  use  certain  streets  for  right  of 
way  "are  hereby  confirmed."  Section  29 
of  the  act  Is  as  follows:  "That  the  city  of 
Quincy  and  the  Northern  Cross  Railroad 
Company  are  hereby  authorized  and  em- 
powered, on  such  terms  and  for  such  con- 
siderations as  the  said  parties  may  agree 
upon,  to  make  and  conclude  any  contracts 
and  agreements  for  the  establishing,  open- 
ing, or  abolishing  any  part  of  any  streets, 
avenues,  or  alleys  within  the  jurisdiction 
of  said  city,  adjoining  or  dividing  any 
property  which  is  or  may  be  owned  or 
used  by  the  said  company  for  the  purpose 
of  their  buRiness  at  Quincy,  and  to  lease 
or  convey  the  same  to  the  said  company 
in  fee,  ar  to  otherwise  secure  to  said  com- 
pany the  occupation  and  enjoyment  there- 
of, exclusive  or  otherwise.  In  such  manner 
and  for  such  use  and  purpose  as  may  be 
agreed  upon."  Under  this  act  a  deed  was 
executed  on  the  25th  day  of  .luly,  1855,  by 
and  between  the  Northern  Cross  Railroad 
Company,  party  of  the  first  part,  and  the 
city  of  Quincy,  party  of  the  second  part, 
and  dflly  executed  and  acknowledged  by 
each  of  said  parties,  whereby,  as  declared 
in  the  deed,  the  "party  of  the  first  part, 
for  the  consideration  hereinafter  men- 
tioned, hereby  release  and  surrender  up  to 
the  said  party  of  the  second  part  all  rights 
and  privileges  heretofore  acquired  by  the 
said  parties  of  the  first  part  from  the  said 
party  of  the  second  part  to  erect  any  build- 
ing or  buildings  in  Front  street,  in  said 
city,  south  of  Broadway  street,  and  also 
all  rights  and  privileges  heretofore  ac- 
quired by  the  said  parties  of  the  first  part 
from  the  said  party  of  second  part  to 
make  and  use  any  railroad  tracks  what- 
ever on  or  over  that  part  of  said  Front 
street  which  lies  south  of  the  north  line  of 
Broadway,  or  the  public  landing,  in  said 
city,  which  lies  south  of  a  line  runnlna  due 
west  from  the  south-west  corner  of  lot 
four.  In  block  six,  in  the  original  town 
(now  city)  of  Quincy,  to  the  Mississippi 
river,  and  release  to  the  said  party  of  the 
second  part  all  of  their  right  and  interest 
in  that  piece  of  ground  lying  east  of 
Twelfth  street,  In  said  city,  and  west  of 
the  eastern  limits  of  said  city,  which  would 
be  occupied  by  said  Broadway  street  if  the 
same  was  extended  to  the  eastern  limits  of 
said  city,  on  certain  conditions  and  reser- 
vations."  Thedeedeontalnerlothergrants 
and  covenants  by  the  party  of  first  to  the 
party  of  second  part,  and  then  provided: 
"  In  consideration  whereof,  the  said  party 
of  the  second  j>art  hereby  conveys  to  the 
said  party  of  the  first  part  all  that  part  of 
Front  street  which  lies  north  of  a  line 
across  the  same  fifty  feet  south  of  Oak 
street,  and  south  of  a  line  parallel  with, 
and. six  hundred  and  sixty  feet  north  of, 
the  north  line  of  Pease's  addition  to  the 
said  city  of  Quincy  ;  also  all  that  part  of 
said  'Oak*  street  which  extends  from  the 
west  line  of  Olive  street  to  the  Mississippi 
river,  and  also  that  part  of  the  alley  ex- 
tending along  the  north  line  of  blocks  five 
and  six,  In  Pease's  addition,   (known  as 


Digitized  by 


Google 


284 


NOBTHEASTEBN  BEPOBTEB,  Vol.  27. 


(HL 


^ Green  Alley,')  which  Ilea  west  of  'Olive* 
street.  To  have  and  to  hold  the  same, 
togfether  with  all  and  aingular  the  pri  vi- 
leges  and  appurtenances  thereunto  belon^- 
iufir,  to  the  Bald  parties  of  the  first  part, 
their  successors  and  assigns  forever." 
The  deed  also  contained  this  provision : 
"And  the  said  party  of  the  second  part 
also  grants  to  the  said  parties  of  the  first 
part  the  right  and  privilege  of  grading, 
improving,  and  using  that  portion  of 
Broadway  street  which  lies  west  of  the 
west  line  of  Front  street,  and  also  that 
portion  of  Spring  street  which  lies  west  of 
the  west  lino  of  Front  street,  to  the  Missis- 
sippi river,  to  suit  tbe  convenience  of  said 
•company,  and  to  construct  thereon  such 
railroad  trael<8,  side  tracks,  switches,  and 
frogs  as  the  said  parties  of  the  first -part 
may  desire,  and  to  nee  the  same  in  the 
passage  of  machinery  and  cars  to  and 
Xro,  or  in  permitting  them  to  remain 
thereon,  as  the  convenience  of  the  com- 
pany may  require  in  the  transaction  of 
their  business;  but  without  any  right  to 
erect  on  said  parts  of  said  streets  any 
bnilding  or  buildings,  or  otherwise  to  ap- 
propriate any  part  thereof  to  private  use, 
except  as  hereinbefore  stated;  and  these 
portions  of  Broadway  and  Spring  streets, 
(tnd  ail  other  streets  in  said  city  not  here- 
in conveyed,  in  which  any  rights  and  priv- 
ileges are  herein  granted  to  said  parties 
of  the  first  part,  shall  be  by  them  so  grant-. 
ed,  and  the  railroad  tracks  so  laid,  that 
carriages,  wagons,  drays,  and  vehicles  of 
all  kinds  may  conveniently  cross  the 
same."  The  deed  also  contained  other 
grants  on  the  part  of  the  city  to  the  rail- 
road company,  bat  it  will  not  be  neces- 
sary to  refer  to  them  here.  The  execution 
of  the  deed  was  approved  by  the  city  coun- 
cil of  the  city  of  QuiDcy.  The  defendant, 
the  Chicago,  Burlington  &  Quincy  Rail- 
road Comoany,  by  mesne  conveyances,  ac- 
quired all  the  right,  title,  and  interest  of 
the  Northern  Cross  Railroad  Company  In 
and  to  the  property,  and  succeeded  to  all 
of  Its  franchises  and  privileges,  and  soon 
after  the  year  1855  went  into  the  posses- 
sion, laid  Its  tracks  thereon,  and  has  oc- 
cupied the  same,  under  the  provisions  of 
the  deed,  fqr  railroad  purposes  ever  since. 
The  power  of  the  city  of  Quincy  to  grant 
the  railroad  company  the  right  to  occupy 
and  use  Broadway  and  Spring  streets  is 
not  questioned  or  denied.  The  circuit 
coort,  however,  held  that  the  railroad 
company  was  grading  the  streets  In  a 
manner  not  authorized  by  the  deed  under 
which  it  occupied  the  streets,  and  ren- 
dered the  folio  wing  decree:  "The  Chicago, 
Barllngton  and  Quincy  Railroad  Compa- 
ny, itsofflcers,  agents,  attorneys,  servants, 
and  employes,  bo,  and  they  are  and  each 
of  them  is  hereby,  perpetually  enjoined  and 
restrained  from  depositing  any  stone, 
earth,  cinders,  gravel,  or  other  materials 
opon,  or  from  so  erecting  any  embank 
ment  or  other  obstruction  upon,  and  from 
so  grading,  said  parts  of  Broadway  and 
Spring  streets,  or  either  of  them,  extend- 
ing from  said  Front  street  to  the  MIrbIs- 
slppi  river  or  the  said  bay,  or  from  so  lay- 
ing any  railroad  tracks  thereon,  and  from 
otherwise  so  appropriating  the  said  parts 
of  said  streets  to  defendant's   use,   and 


from  so  obstructing  the  same,  as  to  pre- 
vent the  free  use  and  enjoyment  thereof 
by  the  public  as  public  streets  of  said  city 
to  and  from  the  said  river  or  body  of  wa- 
ter, or  in  such  manner  as  to  prevent  the 
landing  of  steam-boats  and  other  water- 
craft  plying  upon  said  river  and  body  ol 
water,  or  in  such  a  manner  as  to  de8tro5 
or  Impair  the  use  of  the  same  as  public 
levees  or  landings,  or  in  such  a  manner  as 
to  prevent  wagons,  vehicles,  carriages,  or 
the  public  from  crossing  and  recrossing 
continually  along  said  parts  of  Spring 
and  Broadway  streets  west  of  Front 
street  to  and  from  the  said  river  or  body 
of  water,  or  in  snch  a  manner  as  to  pre- 
vent the  citizens  of  Quincy  and  the  public 
at  large  from  having  the  free  and  unob- 
structed use  oI  said  parts  of  said  streets 
as  public  streets  in  said  city  of  Quincy,  or 
from  interfering  with  the  complainant  in 
the  use  thereof  as  such  public  streets,  and 
from  the  erection  and  construction  of  the 
said  obstruction  or  embankment  upon 
and  across  said  parts  of  Spring  and 
Broadway  streets,  as  aforesaid,  men- 
tioned In  said  bill  and  hereinbefore  men- 
tioned, and  from  otherwiseobstructlng  or 
further  obstructing  said  parts  of  said 
Broadway  and  Sprlngstreets.  and  either  of 
them,  in  any  manner  so  as  to  prevent  and 
hinder  the  free  and  convenient  use  of  said 
parts  of  said  streets  by  the  complainant 
and  the  citizens  of  said  city  of  Quincy  and 
the  public  at  Iarg:ea8Bach  public  streets  of 
said  city." 

It  Is  manifest  that  the  decree  cannot  be 
sustained.  The  deed  heretofore  referred 
to  is  the  contract  which  must  govern  the 
city  of  Quincy  and  the  railroad  company 
In  regard  to  the  mafaner  in  which  the  rail- 
road company  may  grade  and  use  that 
portion  of  Broadway  and  Spring  streets 
which  ilea  west  of  Front  street.  The  terms 
of  that  instrument  are  plain  and  nnam- 
bignous.  Under  the  deed,  the  right  is  con- 
ferred upon  the  railroad  company  to 
grade,  improve,  and  use  that  portion  of 
Broadway  and  Spring  streets  which  lies 
west  of  the  west  line  of  Front  street  to  the 
Mississippi  river  in  such  a  manner  as  may 
suit  the  convenience  of  thecompany.  The 
company  also  has  the  right  to  construct 
thereon  such  railroad  tracks,  side  tracks, 
switches,  and  frogs  as  it  may  desire,  and 
to  use  the  same  In  the  transaction  of  Its 
business  as  the  convenience  of  the  compa- 
ny may  require.  These  are  the  powers 
conferred.  Now,  what  are  the  restrictions 
and  limitations  imposed  ?  First,  the  rail- 
road company  has  no  right  to  erect  on  the 
parts  of  the  streets  In  question  any  bnild- 
ing or  buildings:  second,  said  parts  of 
streets  are  not  to  be  appropriated  to  any 
private  use,  except,  h<»wever,  the  compa- 
ny may  appropriate  the  streets,  to  the  use 
heretofore  mentioned;  third,  the  streets 
shall  be  so  graded  by  the  company,  and 
the  tracks  so  laid,  that  carriages,  wag- 
ons, drays,  and  vehicles  of  all  kinds  may 
conveniently  cross  the  same.  These  are 
the  only  conditions  or  restrictions  placed 
on  thecompany;  and  if  the  company.  In 
occupying  the  streets,  undertakes  to  dis- 
regard these  three  duties  Imposed  by  the 
contract,  it  may  be  enjoined  In  that  re- 
gard, but  not  otherwise.    The  company 
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ill  at  liberty  to  grade  and  Improve  the 
parte  of  streets  as  it  may  desire,  but  the 
Improvement  must  be  so  made  tb at  wag- 
ons and  veblcles  of  all  kinds  may  cross 
over  the  same  conveniently.  The  occupa- 
tion of  the  streets  by  the  railroad  compa- 
ny, under  the  powers  conferred  by  the 
deed,  will  of  necessity,  to  some  extent,  ob- 
struct the  free  use  of  the  streets,  so  that 
the  public  will  not  have  that  free  use 
thereof  which  would  have  existed  had  the 
contract  for  the  occupation  not  been  made 
bet-ween  the  city  and  the  company:  but 
that  Is  a  matter  which  dues  not  enter  in- 
to the  decision  of  tbiif  controversy.  The 
l^slature  saw  properto  conferthe  power 
on  the  city  to  make  the  contract  with  the 
railroad  company  which  was  made;  the 
city  represented  the  public;  and  the  con- 
tract was  fully  made,  and  it  must  be  en- 
forced as  it  was  made.  The  indicmeut  of 
the  appellate  court  and  decree  of  the  cir- 
cuit court  will  be  reversed,  and  the  cause 
remanded  to  the  circuit  court  with  direc- 
tions to  enter  a  decree  en]olnlns  the  rail- 
road company  from  grading  the  parts  of 
streets  in  such  a  mannei;  as  will  prevent 
carriages,  wagons,  drays,  and  vehicles  of 
all  kinds  from  conveniently  passing  over 
said  parts  of  streetn  to  the  water's  edge, 
and  not  otherwise. 

Maokdobr,  J.,  dissenting. 


(1»  Ind.  SS]  

GiLSON  et  al.  v.  Board  of  Com'rb  of  Rush 

County. 

(Supreme  Cov/rt  of  Indiana.     April  10,  1891.) 

OoHSTrnJTioNAL  Law— Local  Acts  —  Pcrchasino 

TOLL-KOADS  —  S18NINO  PbTITION  —  OBJECTIONS 

TO  Pbtitiok. 

1.  Acts  Ind.  1889,  p.  276,  vrhich  provides  that 
ooanty  commissioners,  -when  petitioned  by  50 
freeholders  of  any  townsbip  in  the  county  where 
a  toli-road  is  located,  shall  submit  to  a  vote  the 
qaestion  of  purchasing  such  road,  whereby  it 
becomes  the  duty  ot  the  board  to'make  such  pur- 
chase, issue  bonds,  and  raise  money  to  meet  some 
by  taxation  upon  the  property  in  the  towns  vot- 
ing for  the  purchase,  is  uniform  in  its  operation 
throughout  the  state,  and  applies  alike  to  all  per- 
sons within  its  operation,  and  is  not  in  conflict 
with  Const.  Ind.  art.  4,  i  22,  which  provides  that 
the  general  assembly  shall  not  pass  local  or  spe- 
cial laws  of  taxation  for  state,  county,  township, 
or  road  pnrposes. 

2.  where  the  toll-road  purchased  under  the 
provisions  of  this  act  ran  through  several  town- 
ships, all  of  whi(&  signed  the  petition  for  the 
purchase,  though  one  did  not  vote  in  favor  of  it 
at  the  election,  a  pro  rata  tax  on  the  length  of 
road  in.  each  township  Is  not  a  violation  of  oon- 
stimtional  rights,  under  Const  Ind.  art.  10,  i  1, 
wliich  provides  for  a  uniform  and  equal  rate  of 
assessment,  and  for  the  just  valuation  for  taxa- 
tion of  real  and  personal  property. 

8.  Signing  thie  petition  by  a  number  of  free- 
holders in  one  township,  praying  for  the  pmvhase 
of  the  toll-road  and  puiioipating  in  the  election, 
constitutes  an  election  on  ttie  part  of  the  town- 
ship to  become  a  part  of  the  taxing  district. 

4.  Objections  to  the  petition,  notice,  ap- 
praisement, or  regularity  of  the  election  must  be 
made  before  the  final  order  for  ttie  purchase  of 
the  road  is  entered  by  the  board  of  commissioners. 

Appeal  from  circuit  court,  Rusli  county; 
J.  W.  STf!DT,  Judge. 

J.  B.  Mellett  and  M.  E.  Forkner,  for  ap- 
pellants. J.  Q.  Tbnwus,  K.  M.  Hord,  and 
£.  K.  Adams,  for  appellee. 


CoFFET,  J.  By  an  act  of  the  generalias-: 
sembly  approved  March  8, 1889,  (Acts  1889, 
p.  276,)  it  is  providM  that  the  county  comi- 
missioners  of  any  county  In  this  state,, 
when  petitioned  therefor  by  50  freetaolderSr 
citizens  of  any  township  or  townships  in 
the  county  where  a  toll-road  is  located, 
shall  submit  to  the  voters  of  said  town- 
ship or  townships  in  isueh  county, 
through  which  said  road  may  pass,  at  a 
regular  or  special  election,  giving  at  least 
20  days'  notice  in  a  newspaper  of  general 
circulation  published  in  said  county,  and 
by  posting  up  written  or  printed  notices 
thereof  at  each  voting  place  in  said  town- 
ship or  townships,  the  question  of  pur- 
chasing turnpikes  or  toll-roads  In  said 
township  or  townships.  The  vote  on 
such  question  is  required  to  be  certified  by 
the  proper  oflBcers  of  election  to  the  coun- 
ty commissioners,  and,  if  a  majority  ot 
the  votes  at  such  election  Is  Id  favor  of 
the  purchase,  it  is  made  the  duty  of  such 
board  to  purchase  such  toll-road.  Before 
such  election  is  held  It  is  the  duty  of  the 
board  of  commissioners  to  appoint  a  sur- 
veyor or  engineer  of  the  county,  and  two 
disinterested  freeholders  of  the  county,  one 
of  such  freeholders  to  be  selected  by  the 
board,  and  the  other  by  the  company 
owning  the  road,  to  view  the  road  to  be 
purchased,  and  determine  the  considera- 
tion to  be  paid  for  the  same.  It  is  further 
required  that  the  consideration  to  be  paid 
shall  be  pablished  as  a  part  of  the  notice 
of  electlou.  Upon  the  order  for  the  pur- 
chase of  such  toll-road  or  a  section  thereof 
beinx  made  by  the  board  of  coramlssionr 
ers,  the  company  owning  such  road  Is  rer 
quired  to  execute  and  deliver  to  such  board 
a  written  deed,  under  the  seal  of  the  com- 
pany, conveying  to  the' board  the  road,  or 
section  thereof,  described  in  the  petition, 
Including  the  bridges  on  the  line  thereof ; 
and  thereupon  the  board  of  commission- 
ers may  Issue  to  such  company  the  bonds 
of  the  county,  payable  in  installments  or 
at  annual  intervals,  not  exceeding  in  all 
the  period  of  five  years,  bearlnginterest  at 
a  rate  not  exceeding  6  per  cent.,  payable 
annually.  Fur  the  purpose  of  raising 
money  necessary  to  meet  said  bonds,  and 
the  interest  thereon,  the  board  of  commisr 
slonero  is  required  to  levy  an  annual  tax  ni)- 
011  the  property  of  the  township  or  town- 
ships voHngfor  such  purchase,  in  such  man- 
ner as  to  meet  the  principal  and  interest  of 
said  bonds.  If  the  road,  or  section 
thereof  purchased,  runs  Into  or  through 
two  or  more  townships,  the  amount  paid 
therefor  Is  to  be  divided  and  charged  upon 
the  property  in  such  townships  in  propor? 
tion  to  the  assessed  value  thereof  pur-r 
chased  in  each  township.  Lands  wblcb 
have  been  previously  assessed  for  the  con- 
struction of  free  gravel  roads  are  exempt 
from  taxation  under  the  provisions  ot.this 
act  until  all  other  lands  In  the  township 
shall  have  been  assessed  an  amount  equal 
to  the  assessment  made  under  the  act  for 
the  purchase  of  toll-roads.  Toll-roads  pur- 
chased under  tbls  act  are  made  free,  and 
are  to  be  kept  in  repair  as  roads  construct- 
ed under  the  free  gravel-road  laws  at  the 
state.  Under  the  provisions  of  this  stat- 
ute, 60  freeholders  of  the  townships  of  Cen- 
ter, Jackson,  and  Rushville,  in  Rush  conn- 
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ty,  In  the  moath  of  December,  1889,  flied  In 
the  o£Bce  of  the  auditor  of  said  coonty  a 
petition  siened  by  them,  praying  the 
board  of  commiBBioners  ot  said  county  to 
submit  to  the  voters  of  said  town8lii])8, 
at  a  special  election,  tlie  question  of  pur- 
chasing a  certain  toll-road  extending 
through  said  townships  from  the  city  of 
Rushviile,  In  said  county,  to  the  town  of 
Knlghtstown,  in  Henry  county,  known 
as  the  Ru8hviIle,Ray8riile&  Knigbtstown 
Gravel-Road.  Such  proceedings  were  had 
under  this  petition  as  that  the  road  was 
appraised,  the  election  was  ordered,  notice 
thereof  given,  the  election  held,  and 
return  thereof  made  to  the  board  of  com- 
miHsioners  of  Rush  county  Theboard  de- 
termined that  a  majority  of  the  votes  cast 
at  such  election  was  in  favor  of  the  pur- 
chase of  the  road,  and  thereupon  entered 
an  order  to  purchase  the  same.tooica  con- 
veyance thereof  from  the  company  own- 
ing It,  and  issued  to  the  company  the 
bonds  of  Rush  county  inpayment  therefor. 
A  majority  of  the  votes  cast  in  Center 
township  was  against  the  purchase,  but 
a  majority  of  all  the  votes  cast  in  the  three 
townships  voting  at  such  election  was  in 
favor  of  purchaslngthe  road.  The  amount 
to  be  paid  for  the  road  was  apportioned 
among  the  three  townships,  as  follows: 
Center  to wni<hip,f  4,489.60;  Jackson  town- 
ship, $2,632.98;  and  Rushvllie  township, 
$849.25.  This  action  was  commenced  by 
the  appellants,  who  are  resident  freehold- 
ers and  tax-payers  of  Center  township,  in 
Rush  county,  to  enjoin  the  board  of  com- 
missioners from  levying  a  tax  to  meet  the 
principal  and  interest  of  the  bonds  issued 
by  Bush  county  in  payment  for  the  toll- 
road  so  purchased,  pursuant  to  the  prayer 
of  the  petition  above  referred  to.  The 
court  sustained  a  demurrer  to  the  com- 
plaint, and  this  ruling  is  called  in  ques- 
tion here  by  a  proper  assignment  of  error. 
The  first  contention  of  the  appellants  is 
that  the  act  of  the  general  assembly  under 
which  the  appellee  assumed  to  purchase 
the  toll-rond  in  question  is  void,  as  being 
in  conflict  with  section  22.  art.  4,  and  sei> 
tion  1,  art.  10,  of  oar  state  constitution. 
So  much  of  section  22,  art.  4,  as  is  mate- 
rial to  the  controversy  here  is  as  follows: 
"The  general  assembly  shall  not.  pass  lo- 
cal or  special  laws  in  any  of  the  following 
enumerated  cases,  that  Is  to  say:  •  •  • 
Forthd  assessment  and  collection  of  taxes 
for  state,  county,  township,  or  road  pur- 
poses." Section  1,  art.  10,  Id  as  follows: 
"The  general  assembly  shall  provide,  by 
law,  tor  a  a  uniform  and  equal  rate  of  ns- 
sesBment  and  taxation,  and  shall  pre- 
scribe such  regulations  as  shall  secure  a 
Just  valuation  for  taxation  of  all  proper- 
ty, both  real  and  personal,  excepting  such 
only  for  municipal,  educational,  literary, 
aclentiflc,  religious,  or  charitable  purposes 
as  may  be  specially  exempt  by  law  "  It 
is  held  that  a  statute,  which  is  of  general 
and  uniform  operation  throughout  the 
state,  and  operates  alike  upon  ail  persons 
under  the  same  circumstances,  Is  not  sub- 
ject to  the  objection  that  It  Is  a  special  or 
local  legislation.  State  v.  Reitz,  62  Ind. 
159:  McLaughlin  y.  Association,  62  Ind. 
264;  Hennley  v.  State,  74  Ind.  99;  Elder  v. 
State,96  Ind.  162.    Thestatute we  arenow 


considering  la  of  uniform  operation 
throughout  the  state  of  Indiana,  and  ap- 
plies alike  to  all  persons  coming  within 
its  operation,  and  Is  not  in  conflict  with 
the  provisions  of  section  22,  art.  4,  of  our 
state  constitution.  The  question  as  to 
whether  it  is  In  conflict  with  section  1, 
art.  lU,  above  quoted,  is  a  much  more  se- 
rious question.  This  provision  of  our 
constitution  received  aconstruction  in  the 
case  of  Bright  v.  McCullough,  27  Ind.  223. 
It  was  said  in  that  ca^e :  "Section  one  of 
article  ten  does  not  require  that  the  rate 
of  assessment  shall  be  uniform  and  equal 
for  all  purposes  throughout  the  state, 
and  we  think  its  meaning  clearly  Is  that 
the  rate  of  assessment  and  taxation  must 
be  uniform  and  equal  throughout  the  lo- 
cality in  which  the  tax  is  to  be  levied. "  So, 
again,  it  received  a  construction  in  the 
case  of  Railroad  Co.  v.  Geiger,  34  Ind.  185. 
That  was  a  suit  to  enjoin  the  levy  and 
collection  of  a  tax  In  aid  of  the  conRtruc- 
tion  of  a  railroad.  It  was  contended 
that.  Inasmuch  as  the  railroad  ran 
through  the  counties  of  Madison,  Tipton, 
Clinton,  Tippecanoe,  and  Benton,  in  this 
state,  it  was  necessary  that  each  and  all 
of  the  counties  must  vote  for  an  appro- 
priation, and  assess  the  same  amount  of 
tax  in  each  county  to  make  it  uniform 
and  equal.  In  answer  to  this  contention, 
the  court  said :  "  It  the  tax  assessed  Is 
equal  and  uniform  in  the  county  where 
assessed,  it  will  be  in  strict  accordance 
with  the  requirements  of  the  constitu- 
tion. "  See,  also,  John  t  Railroad  Co.,  35 
Ind.  539. 

It  is  not  unusual  for  the  legislatures  of 
the  several  states  jn  the  Union,  in  the  ex- 
ercise ot  the  general  power  ot  taxation, 
as  well  as  In  the  power  of  local  assess- 
ments, to  create  a  special  taxing  district, 
without  regard  to  municipal  or  political 
subdivisions  ot  the  states,  and  to  levy  a 
tax  on  all  property  within  such  district, 
by  a  uniform  rule,  according  to  its  value, 
for  the  purpose  of  aiding  in  the  construc- 
tion of  public  local  improvements.  Our 
laws  providing  for  street  Improvements, 
for  toe  construction  ot  free  gravel-roads, 
for  the  construction  ot  ditches  and  drains, 
and  for  aid  in  the  construction  ot  rail- 
roads, are  examples  of  this  kind  of  legisla- 
tion. True,  in  most  cases,  such  improve- 
ments are  paid  tor  by  local  assessinents 
against  real  property,  which,  In  theory, 
is  benefited  to  an  amount  equal  to  the 
assessment.  But  it  is  by  no  means  uni- 
versally true  that  such  -improvements  are 
paid  for  by  assessments  against  real  es- 
tate supposed  to  be  benefited,  but.  on  the 
contrary,  th<?y  are  often  paid  for  by  the 
assessment  of  a  tax  on  all  property  found 
within  the  taxing  district.  The  doctrine 
announced  in  Bright  v.  McCullough,  su- 
pra, that  the  requiroments  of  section  1. 
art.  10,  are  fulfilled  when  the  rate  ot  as- 
sessment and  taxation  is  uniform  and 
equal  throughout  the  taxing  locality,  has 
often  been  affirmed  by  this  court.  Palmer 
V  Stumph,  29  Ind.  329;  Anderson  v.  Drain 
Co.,  14  Ind.  199;  Goodrich  v.  Turnpike  Co., 
26  Ind.  119.  In  the  case  of  Bowles  v. 
State,  37  Ohio  St.  35,  the  question  now 
under  consideration  was  discussed  at 
some  length  by  the  Ohio  court.    The  case 
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inyolved  the  cunatitutionality  of  a  statute 
pasned  by  the  iireneral  assembly  of  that 
state  aattiurlzinK  the  assessuient  of  all 
property,  both  real  and  personal,  within 
a  given  district,  to  pay  for  the  construc- 
tion of  a  free  turnpike  road.  It  was  con- 
tended that  the  legislature  bad  no  power 
to  create  a  taxing  district  without  regard 
to  tbe  boundaries  of  the  political  ormu- 
nicipal  subdivisions  of  the  state,  and  In 
answer  to  this  objection  the  court  said : 
"That  the  power  is  not  expressly  prohib- 
ited is  clear)  and  we  are  persuaded  that 
there  is  no  implication  against  it,  from 
the  fact  that  it  has  always  beeu  exercised, 
without  challenge,  in  divers  ways,  for  the 
purpose  of  promoting  local  advantages, 
not  only  In  the  exercise  of  the  power  of 
local  assessments,  where  the  burden  of 
local  Improvement  has  been  placed  upon 
property  specially  benefited,  and  in  pro- 
portion to  the  benefits,  but  by  general 
taxation  upon  local  districts  other  than 
municipal  or  political  subdivisions  Not- 
ably, special  taxing  districts  have  been 
created  for  the  purpose  of  supporting  and 
maintaining  Schools  and  highways  by 
subdivisions  of  townships,  and  we  can  see 
no  difference  in  principle  between  such  leg- 
islation and  the  statute  under  considera- 
tion." These  several  adjudications  seem 
to  be  in  exact  accord  with  the  elementary 
books  upon  the  same  subject.  Cooley," 
Tax'n.  (Ed.  1879,)  p.  113,  (see,  also,  pages 
11(K112;)  Elliott,  Roads  &  S.  pp.  392.  393. 
Judge  Cooley,  at  page  113,  in  discussing 
this  question,  says:  "Taxing  districts 
may  be  as  numerous  as  the  purposes  for 
which  the  taxes  are  levied.  The  district 
for  a  single  higli  way  may  not  be  the  same 
as  that  for  the  school-house  located  upon 
It.  It  is  not  essential  that  the  political 
districts  of  the  state  shall  be  the  same  as 
the  taxing  districts,  but  special  districts 
may  be  established  for  special  purposes, 
wholly  ignoring  the  political  division. 
A  school-district  may  be  created  of  terri- 
tory taken  from  two  or  more  townships 
or  counties,  and  the  benefits  of  a  highway, 
a  levee,  or  drain  may  be  so  peculiar  that 
Justice  would  require  the  cost  to  be  levied 
either  upon  part  of  n  township  or  county, 
or  upon  parts  of  several  such  subdivisions 
of  the  state.  The  political  subdivisions  of 
the  state  are  necessarily  regarded  In  taxa- 
tion only  where  the  tax  itself  is  for  a  pur- 
pose specially  pertaining  to  one  of  them 
in  Its  political  capacity,  so  that,  as  al- 
ready stated,  the  nature  of  the  tax  will  de- 
termine the  district."  Many  authorities 
are  to  be  found  to  the  same  effect;  among 
which  are;  People  v.  Railroad  Co.,  4S 
Oal.  398:  County  Judge  v.  Shelby  R.  Co.,  6 
Bush.  225;  Challis  v.  Parker.  11  Kan.  394; 
i'eople  V.  Draper,  15  N.  Y.  532;  Buffalo, 
etc.  R.  Co.  V.  Erie  Co.  Sup'rs,  48  N.  Y.  93; 
Litchfield  T.  McComber.  42  Barb.  2S8:  San- 
gamon, etc.,  R.  Co.  T.  Jacksonville,  14  III. 
163;  Bakewell  ▼.  Police  Jury,  20  La.  Ann. 
334;  Norwich  v.  Commissioners,  13  Pick. 
W;  Brighton  v.  Wilkinson,  2  Allen,  27:  Sa- 
lem rurnpike  Corp.  v.  Essex  Co.,  100  Mass. 
:»2;  Railroad  Co.  v.  Morris,  7  Kan.  210. 

In  the  passagfe  of  the  statute  under  ex- 
amination, the  legislature  took  into  con- 
sideration that  those  living  in  the  imme- 
diate riciaity  of  a  toll-road  bad  a  special 


Interest  in  having  it  made  free,  and  that 
they  would  reap  an  advantage  therefrom 
not  enjoyed  by  those  residing  in  a  remote 
part  of  the  county:  and  hence  it  imposed 
upon  those  who  tlins  received  a  special  ben- 
efit the  burden  of  paying  for  the  same,  in 
the  event  they  desired  to  purcbase  such 
road  and  make  It  free.  There  can  be  no 
difference,  in  principle,  between  taxation 
to  construct  a  free  gravel-rond  and  taxa- 
tion to  purchase  a  tolUroad  already  con- 
struuted,  and  make  It  free  to  all.  The 
mode  usually  employed  to  raise  funds 
with  which  to  construct  free  grarel-roads 
is  by  assessments  on  real  estate  snpposftd 
to  be  benefited,  but  that  mode  is  puraned 
simply  because  the  legislature  has  seen 
fit  to  declare  it  a  proper  one.  We  cannot 
say  that  a  person  who  possesses  personal 
property  only  may  not  be  benefited  by 
the  construction  of  a  free  gravel-road, 
or  by  the  purchase  of  toll-road  to  be- 
come free.  In  an  amount  equal  to  the 
taxes  paid .  by  blni  for  that  purpose. 
Judge  Elliott,  in  his  work  on  .Streets  and 
Roads,  (page  393,)  says:  "The  weight  of 
authority  is  *  *  •  overwhelmingly  In 
favor  of  the  right  of  the  legislature  to  de- 
termine what  property  shall  be  assessed, 
and  how  the  apportionment  shall  be 
made. " 

In  this  statute  the  legislature,  in  the  ex- 
ercise' of  that  right,  has  determined  that 
both  real  and  personal  property  shall  be 
taxed,  and  that  it  shall  be  apportioned 
among  the  several  townships  through 
which  the  toll-road  runs.  If  they  by  proper 
vote  determine  to  purchase  such  road. 
This  statute  not  only  provides  for  tax- 
ing districts,  but  it  divides  such  districts 
into  two  classes,  namely — First,  districts 
omposed  of  a  single  township,  where  It 
determines  to  purcbase  a  toll-road  or  a 
part  of  a  toll-road  within  its  limits;  and, 
second,  a  district  composed  of  two  or 
more  townships,  where  they  jointly  deter- 
mine, by  a  proper  vote,  to  purcbase  a  toll- 
road,  or  part  of  a  toll-road,  running  into 
or  through  all  the  townships  voting  for 
such  purcbase.  This  case  falls  within  the 
second  class,  and,  if  a  majority  of  the 
votes  cast  In  that  district  was  la  favor  of 
purchasing  the  toll  road  mentioned  in  the 
complaint.  It  was  the  duty  of  the  board 
of  commissioners  of  Rush  county  to  make 
such  purchase.  The  contention  that  the 
other  townships  had  no  power  to  vote  a 
tax  upon  Center  township  without  its 
consent  is  not  tenable,  for  the  reason  that 
Center  township  elected  to  become  a  pare 
of  the  taxing  district  by  signing  the  peti- 
tion praying  the  board  of  commissioners 
to  make  a  purchase  of  the  toll-road,  in 
the  manner  prescribed  by  law.  Had  there 
been  no  freeholders  found  in  Center  town- 
ship to  sign  the  petition,  then  It  would 
have  been  impossible  to  vote  a  tax  on  the 
property  of  that  township  with  which  to 
purchase  the  toll-road;  but,  when  its  free- 
holders saw  fit  to  Join  with  the  other  two 
townships  In  a  petition  to  purchase  the 
road,  we  think  It  became  a  part  of  the 
taxing  district,  and  took  its  chances  on 
the  result  x>t  the  vote  upon  the  question 
submitted.  The  only  object  to  be  attained 
In  construing  a  statute  is  to  ascertain  the 
intention  of  the  leglslatui-e  which  passed 
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it,  and  Bucb  Intention  Is  to  be  ascertained 
by  IooIcIdr  to  the  whole  statute,  and  not 
in  the  conaideration  ot  Isolated  words  or 
sentences.  In  our  opinion.  It  was  the  in- 
tention of  the  legislature,  in  paHsing  the 
act  under  consideration,  that  where  two 
or  more  townships  Joined  in  a  petition  to 
the  board  of  county  commissioners  to  pur- 
chase a  particular  toll-road,  all  the  town- 
ships joining  in  such  petition  should  be 
taxed  to  pay  for  the  same,  in  the  event  a 
majority  of  the  votes  cast  was  in  favor 
ot  such  purchase,  though  there  may  have 
been  a  failure  to  obtain  a  majority  in  one 
ot  tbe  townships.  Where  the  townships 
have  joined  in  such  petition,  and  the  vote 
is  in  favor  of  the  purchase,  the  townships 
tbns  voting  may  well  be  said  to  have 
voted  in  fav<ir  of  such  purchase.  The  re- 
sult ot  holding  otherwise  mlgbT  be  that 
two  townships  would  purchase  the  two 
ends  of  a  toll-road,  while  a  majority  of 
one  vote  in  a  township  between  the  two 
could  defeat  the  purchase  of  the  center, 
and  tbns  destroy  the  value  of  the  road 
as  a  free  thorougbtare.  We  do  not  think 
it  was  the  Intention  of  tbe  legislature  to 
permit  such  a  result.  Tbe  contention 
that  the  elections  in  all  cases  under  this 
law  are  to  be  several  is  destroyed  by  the 
provision  made  for  a  joint  petition.  Had 
it  been  the  intention  of  the  legislature 
that  the  purchase  depend  on  tbe  result  of 
the  election  In  each  township,  it  is  reason- 
able to  assume  that  the  legtolature  would 
have  provided  foe  several  petitions  and 
several  elections,  and  would  have  made 
no  provision  for  joint  petitions  and  a 
joint  election.  Tbe  provision  ot  the  stat- 
ute that  each  township  through  which  the 
road  passes  sliall  pay  the  appraised  value 
of  that  part  of  the  road  located  in  the 
township  is  not  objectionable.  It  pro- 
ceeds upon  tbe  assnmption  that  the  citl- 
sensof  that  township  will  recdve  a  special 
benefit  by  malcing  the  toll-road  free,  equal 
to  the  amount  paid  by  them  for  that  pur- 
pose. As  we  have  seen,  the  question  of 
apportionment  was  one  for  the  legislature, 
and,  unless  it  affirmatively  appears  that 
the  legislature  has  bo  far  abused  its  dis- 
cretion as  to  take  private  property  tor 
public  use  without  compensation,  the 
courts  have  no  power  to  Interfere.  Noth- 
ing of  the  kind  appears  in  this  case.  Nor 
do  wo  think  the  provision  in  the  statute 
exempting  from  taxation  real  estate  pre- 
viously assessed  for  free  gravel-roads, 
until  other  property  has  paid  an  amount 
equal  to  such  assessments,  renders  the 
statute  void.  It  does  not  appear  that 
there  is  any  such  real  estate  in  any  of  the 
townsliips  to  be  taxed  for  tbe  purchase  of 
the  toll-.road  in  question.  Indeed,  we 
cannot  know  that  any  case  will  ever  arise 
in  which  this  provision  will  have  any  ap- 
plication. In  tbe  case  of  Bowles  v.  State, 
supra,  this  objection  was  urged  against 
the  statute  then  under  consideration,  and 
in  answer  to  this  objection  it  was  said  by 
the  court:  "Inasmuch,  therefore,  as  the 
statute  under  consideration  may  have  a 
constitutional  operation,  must  it  be  de- 
clared absolately  void  because,  under  cer- 
tain circumstances  which  may  or  may  not 
e:^ist,  the  operation  of  the  statute  would 


violate  the  principle  of  oniformity  re- 
quired by  the  constitution  as  an  essential 
rule  in  the  imposition  of  taxes?  We  think 
not."  It  is  unnecessary  to  inquire  no'W 
what  could  be  the  effect  of  this  provision 
should  a  rase  arise  to  which  it  is  applica- 
ble. It  la  sufficient  to  say  that,  as  no  such 
case  is  before  us,  anything  we  might  say 
upon  the  subject  would  be  mere  dictum. 
In  our  opinion,  the  statute  before  us  is  not 
subject  to  any  of  the  constitutional  objec- 
tions urged  against  it,  and  that  it  is  a 
vsdid  enactment. 

Numerous  objections  are  urged  against 
the  petition,  the  manner  in  which  the  con- 
sideration to  be  paid  for  tbe  toll-road  was 
ascertained,  and  to  the  notice  of  election. 
In  our  opinion,  these  objections  come  tuu 
late.  The  statute  before  us  confers  upon 
the  board  of  commissioners  ot  the  county 
exclusive  original  Jurisdiction  to  receive 
ami  pass  upon  tbe  suflficiency  ot  the  peti- 
tion, the  sufficiency  ot  the  report  made  by 
the  persons  appointed  to  ascertain  thecon- 
sideration  to  t>e  paid  for  the  toll-road,  the 
sufficiency  of  the  noticeof  election,  and  tbe 
result  (]f  tbe  election.  In  passing  upon 
these  questions,  the  board  of  commissidn- 
era  acts  in  a  judicial  capacity.  These  mat- 
ters must  all  be  passed  upon  by  the  board 
before  the  order  for  the  purchase  of  the 
road  la  entered.  When  the  order  for  the 
purchaae  of  the  road  is  made  these  ques- 
tiuna  are  therefore  conclusively  adjudi- 
cated. Objections  to  tbe  petition,  notice, 
appraisement,  or  regularity  of  the  election 
must  be  made,  if  made  at  all,  before  the 
final  order  for  tbe  purchase  of  the  road  is 
entered  by  the  board  of  commissioners. 
Jackson  v.  State,  104  Ind.  516,  3  N.  E.  Rep. 
863:  Peters  v.  Qrlffee.  108  Ind.  121,  8  N.  E. 
Rep.  727;  McMullen  v.  State,  105  Ind.  334, 
4  N.  E.  Rep.  903;  Young  v.  Kellers,  106  Ind. 
101,  5  N.  £.  Rep.  686;  MiUion  v.  Board,  89 
Ind.  5;  Dewey  v.  State,  91  Ind.  173;  Stod- 
dard V.  Johnson,  75  Ind.  20:  Osborn  v. 
Sutton,  108  Ind.  443,  9  N.  E.  Rep.  410;  Ely 
V.  Board,  112  Ind.  361,14  N.  E.  Rep.  236: 
White  V.  Fleming,  114  Ind.  560, 16  N.  E. 
Rep.  487:  Strleb  v.  Cox,  111  Ind.  299, 12  N. 
E.  Rep.  481 ;  Black  v.  Thomson,  107  Ind. 
162,  7  N.  E.  Rep.  184;  Hobbs  v.  Board,  116 
Ind.  381,  19  N.  E.  Rep.  186;  Board  v.  HaU, 
70  Ind.  469;  Reynolds  v.  Faris,  80  Ind.  14; 
Hilton  V.  Mason,  92  Ind.  157;  Hill  v. 
Probst,  120  Ind.  528,  22  N.  E.  Rep.  664; 
Loesnitz  v.Seelinger,(Ind.)  26N.  E.  Rep.887. 
Under  the  authorities  above  cited,  it  must 
be  held  that  the  question  involving  the 
sufficiency  of  tbe  petition,  the  regularity  ot 
the  report  of  those  appointed  to  appraise 
the  road,  tbe 'Sufficiency  of  the  noticeof 
the  election,  and  the  regularity  and  result 
of  such  election,  are  questions  which  were 
adjudicated  by  the  board  of  commission- 
ers of  Rush  county  before  entering  an  or- 
der for  tbe  purchase  of  the  toll-road  named 
In  the  complaint,  and,  having  been  so  ad- 
judicated by  that  tribunal,  they  are  not 
subject  to  Investigation  in  a  collateral 
proceeding  like  this.  We  have  carefully 
examined  all  other  questions  presented  by 
the  record,  and  feel  warranted  in  saying 
that  the  court  did  not  err  in  sustaining 
the  demurrer  to  tbe  complaint  i|i  this 
cause.    Judgment  affirmed. 
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BKBM  «t  a/.  T.  LOCKBABT. 

(ApptXlate  Cauirt  (^  Indiana.   April  18, 1801.) 

FaAUSULSST  RBrBSSXNTATIOm  BT  AOBST— Pliad- 
ma — ^RbCOBD— IM8TBUCTION8. 

1.  A  oomplaint  for  false  representations  by 
defendants'  agent  alleged  that  M.,  "as  agent  of 
said  defendants,  •  *  •  and  acting  for  and  on 
behalf  of  said  defendants,  proposed  "  •  •, 
and,  to  Indnce  said  plaintiS  to  make  said  trade, 
the  said  H.,  as  the  agent  and  representative  01 
said  defendants,  *  *  •  represented  to  her 
*  *  *;  and  relying  on  the  false  and  fraudu- 
lent representations  of  said  defendants,  as  made 
by  their  agent,  said  M.,  and  believing  them  to  be 
true,  she  made"  said  trade;  and  that  "by  reason 
of  *  *  •  the  false  and  fraudulent  represen- 
tations of  said  defendants,  through  their  agent, 
said  H.,  she  has  sustained  damages.  •  *  •» 
Held,  ttrnt  the  allegations  of  firaudulent  represen- 
tations by  defendants,  through  their  agent,  were 
sufficiently  distinct 

a.  Under  Rev.  St  Ind.  1881,  i  538,  requiring 
all  instractioDs  given  by  the  court  to  be  "filed"  as 
part  of  the  record,  the  appelate  court  cannot 
consider  errors  alleged  in  the  giving  of  instmo- 
tions  which  are  In  the  transcript  with  the  mere 
statement  of  tlie clerk  that  they  were  given,  since 
they  are  not  shown  to  have  been  filed,  and  are 
not  part  of  the  record. 

3.  A  principal  is  t>onnd  by  the  fraudulent 
representations  of  his  agent,  whether  general  or 
special,  if  the  business  with  reference  to  wlilch 
the  representations  were  made  was  within  the 
scope  of  his  authority. 

Appeal  from  circuit  court,  Owen  county; 
A.  M.  CcNNiNO,  Jndge. 

Rev.  St.  Ind.  18S1,  {  683,  provldea  that 
" all  instructions  given  by  the  court  must 
be  signed  by  tbe  Judge,  and  filed,  together 
with  those  asked  for  by  the  parties,  as 
part  of  the  record. " 

BeeiB  A  Hickum,  for  appellants.  O.  W. 
Gnibbs,  I.  H.  Fowler,  and  W.  A.  Ptckeaa, 
for  appellee. 

BLjiCK,  C.  J.  This  was  an  action 
brought  by  the  appellee,  Margaret  Lock- 
taart,  against  tbe  appellants,  JohnS.  Beem 
and  Richard  N.  Hyden,  to  recover  dam- 
ages for  fraudulent  representations  made 
to  the  appellee  by  one  Philip  Miller,  aa  the 
agent  of  the  appellants.  In  efiectlng  an  ex- 
change of  a  certain  mill  property  owned 
by  the  appellants  In  Greene  county  for  cer- 
tain land  owned  by  the  appellee  in  Clay 
coanty.  The  appellee  obtained  judgment 
npon  a  verdict  (or  $800.  The  complaint 
was  Id  three  paragraphs.  A  demurrer 
was  sustained  as  to  tbe  first  paragraph, 
and  overrnled  as  to  tbe  second  and  third 
paragraphs.  No  objection  Is  urged  in  this 
court  to  the  third  paragraph.  Tbe  only 
angsestion  made  by  the  appellants  against 
tbe  second  paragraph  Is  that  it  is  not 
averred  therein  with  sufficient  distinctness 
tbat  the  appellants,  either  by  themselves 
or  by  another,  made  the  alleged  misrepre- 
aentations.  It  is  alleged  in  this  paragraph 
tbat  aaid  Philip  Miller,  "as  the  agent  of 
said  defendants,  came  to  the  residence  of 
said  plaintiB,  in  Owen  county,  Ind.,  and 
as  such  agent,  and  acting  tor  and  on  be- 
balf  ot  said  defendants,  proposed, "etc.; 
"and,  to  indnce  said  plaintiff  to  make  said 
trade,  tbe  said  Miller,  as  the  agent  and 
representative  of  said  defendants,  •  »  • 
represented  to  her, "  etc. ;  that  "  relying 
apoD  tbe  lalseand  fraudulent  representa- 
tions of  said  defendants,  as  made  by  tbeir 
agent,  said  Pbilip  Miller,   and  believing 


tbem  to  be  true,  she  made  a  conveyance  of 
her  said  real  estate  •  •  •  for  a  one- 
half  Interest  in  said  mill  property  con- 
veyed to  her  by  said  defendants,  and  nine 
hundred  dollars  cash  in  hand  paid  her  by 
said  defendants;  •  »  »  tbat  by  reason 
of  *  •  •  tlie  false  and  fraudulent  repre- 
sentations of  said  defendants,  through 
their  agent,  said  Philip  Miller,  she  has  sus- 
tained damages,"  etc.  This  complaint, 
though  not  as  full,  direct,  and  definite  as 
Is  desirable,  seems  to  us  to  connect  tbe  ap- 
pellants with  the  representations  made  by 
said  Miller  suflflclently  to  render  them  re- 
sponsible for  such  representation  as  (or 
tbeir  act  done  through  another,  and  there- 
fore done  by  Ihetneiehres. 

Counsel  have  sought  to  call  oar  atten- 
tion to  certain  Instructions  to  the  Jury, 
but  the  Instructions  cannot  be  regarded 
as  properly  before  us.  There  are  in  the 
transcript  certain  instructions,  after  a 
statement  by  the  clerk  as  follows:  "The 
following  instractlons  were  given  to  the 
jury  at  the  request  of  tbe  plaintiff. "  It  is 
not  shown  that  the  instructions  were 
filed;  therefore  they  do  not  constitute 
part  of  the  record.  Rev.  St.  1881,  S  &^; 
Supreme  Lodge  v.  Johnson,  78  Ind.  110; 
Railway  Co.  v.  Wright.  115  Ind.  878, 16  N. 
E.  Rep.  145,  and  17  N.  £.  Rep.  684;  Clanin 
V.  Fagan,  124  Ind.  3(i4,  24  N.  E.  Rep.  1044; 
Morrison  v.  Collier,  79  lud.  4J7;  Olds  v. 
Deckman,  98  Ind.  162. 

It  is  earnestly  insisted  that  the  verdict  is 
not  sustained  by  sufficient  evidence.  We 
have  examined  the  record,  and,  having 
found  there  evidence  tending  to  sustain 
the  verdict,  we  cannot  disturb  the  conclu- 
sion reached  upon  it  in  the  trial  court.  A 
party  Is  liable  (or  the  (raudulent  represen- 
tation of  his  agent,  acting  within  the 
scope  of  his  employment,  where  the  repre- 
sentation is  naturally  connected  with  the 
service  being  performed  (or  tbe  principal. 
Much  is  said  In  the  argument  concerning 
the  distinction  between  general  and  spe- 
cial agents;  but  a  principal  is  bound  by 
the  acts  of  bis  agent,  whether  general  or 
special,  which  are  within  tbe  scope  of  the 
authority  which  the  principal  holds  him 
out  as  possessing.  Every  principal,  as  to 
Innocent  third  persons  dealing  with  bis 
agent,  is  bound  by  the  acts  o(  the  agen  t 
in  the  execution,  by  any  usual  and  appro- 
priate means,  o(  the  apparent  authority 
with  which  the  principal  has  clothed  him. 
We  find  no  error  In  the  record.  Tbe  Judg- 
ment is  affirmed,  witb  costs. 


0  Ind.  App.  167) 
EVANSVILLR  ft  I.  R.  Co.  ▼.  SPBLLBRINa. 

(AppeUate  Court  cf  Jitdiana.    April  17, 1891.) 
Actions  aoxinst  Railroad  Cohpakibs— VsNtn— 

COSTRACTB  or  AOKNT. 

1.  Rev.  St  Ind.  1881,  H  S08-S13,  providing 
that  suits  against  railroad  companies  for  injuries 
to  {tersons  oB  property,  or  on  its  liability  as  ■ 
carrier,  inay  be  brought  in  any  county  through 
which  the  road  runs,  and  in  any  county  where  It 
has  an  agency  lor  the  transaction  of  I>usiness, 
for  causes  growing  out  of  the  business  of  such 
offlce,  and  that  in  all  other  cases  the  action  shall 
be  commenced  In  the  county  where  defendant  has 
its  usual  place  of  residence,  does  not  make  it 
necessary  for  a  salt  for  medical  services  to  th« 
employe  to  be  brought  in  the  conn^  of  the  com- 
pany's resia«nc«i  since  R«v.  St  Ind.  lbS2,  {  790, 
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pro7idlng  that  any  action  against  a  corporation 
may  be  brouicbt  in  any  county  wbere  it  bas  an 
office  for  the  transaction  of  business,  or  any  per- 
son resides  on  whom  process  may  be  served,  was 
not  repealed  by  the  Bevision  of  1881,  and  Is  still 
In  force. 

2.  Where  a  railroad  com|)any  employs  a  phy- 
sician to-attend  an  employe,  it  is  not  liable  to  an 
assistant  employed  by  such  physician  without 
authority  from  the  company,  though  he  may  have 
told  the  assistant  that  the  company  would  pay  for 
his  services. 

Appeal  from  circuit  conrt.  Clay  couii  1.1  , 
E.  S.  Holiday,  Special  Judge. 

John  E.  Ifcleh art  Bud  Edwin  Taylor,  for 
appellant.  WiUiam  B.  Scb  wartz  and  Hi- 
ram Teter,  tor  appeUee. 

BoBiNSON,  J.  This  action  was  com- 
menced before  a  justice  ol  the  peace  to  re- 
cover for  medical  services  rendered  as  al- 
leged, at  the  special  instance  and  requefit 
of  appellant,  the  services  being  rendered 
to  William  M.  Grayson,  who  had  received 
injuries  In  anaccldenton  appellant's  road. 
Trial  was  had,  and  judgment  was  ren- 
dered against  appellant.  The  case  was 
then  appealed  to  the  Clay  circuit  court. 
In  thiscourt  the  appellant  filed  its  answer 
In  abatement,  which  hud  been  filed  before 
the  justice,  and  not  sustained  in  that 
court.  To  this  answer  appellee  demurred. 
The  demurrer  was  sustained,  and  appel- 
lant excepted.  Motion  was  then  made  to 
quash  the  summons,  but  the  court  grant- 
ed leave  to  amend  the  return  thereon,  then 
overruled  the  motion,  and  appellant  ex- 
cepted. Appellant  then  answered  by  gen- 
eral denial.  Trial  by  jury,  verdict  for  ap- 
pellee, motion  for  new  trial  overruled, 
and  excepted  to. 

The  errors  assigned  In  this  court  call  in 
question  the  ruling  of  the  trial  court  on 
the  deumrrer  to  the  answer  in  abatement, 
thR refusal  toquash  summons, and  inover- 
ruUng  motion  tor  new  trial.  The  appel- 
lant discusses  In  thiscourt  the  error  «»t  the 
trial  court  In  sustaining  the  demurrer  to 
the  answer  in  abatement,  and  the  third, 
fourth,  fifth,  and  sixth  causes  tor  new 
trial.  The  other  errors  assigned  are 
waived. 

The  sustaining  of  the  demun-er  to  the 
answer  In  abatement  Is  the  first  alleged 
error  brought  to  onr  attention.  This  an- 
swer alleges  that  the  appellant  Is  a  corpo- 
ration organized  and  acting  under  the 
laws  of  this  state,  and  owns  and  operates 
its  railroad  from  the  city  of  Evansville  to 
the  city  of  Terre  Haute,  in  Indiana,  and 
its  said  railroad  enters,  passes  into,  and 
through  the  count.y  of  Clay,  and  Is  en- 
gaged In  the  general  business  of  a  railroad 
company  and  carriage  of  passenger  and 
freight  for  hire;  that  the  general  offices  ot 
said  company  are  situate  In  the  city  of 
Evansville,  county  of  Vanderburgh,  and 
state  of  Indiana, at  which  place  the  appel- 
lant has  its  usual  and  only  place  of  resi- 
dence; that  thU  action  does  not  grow  out 
of  any  business  connected  with  any  agency 
of  said  company  In  said  county  of  Clay, 
or  the  office  of  such  agent ;  that  it  Is  not 
an  action  against  said  appellant  upon  its 
liability  tor  an  injury  to  the  person  or 
property  of  the  appellee,  or  upon  said  ap- 
pellant's llahllit.v  as  a  carrier;  wherefore 
said  court  bas  Qo  jurisdiction;  and  the 


answer  was  duly  verified.  It  Isnotclalmed 
in  the  answer  that  process  was  not  served 
upon  the  proper  agent  ot  the  appellant, 
and  that  It  was  Invalid  or  defective  on 
that  account;  but  the  contention  of  the 
appellant  Is  that  the  services  sued  fordid 
not  grow  out  ot  the  transaction  of  any 
business  ot  the  company  at  its  offices  In 
the  county  of  Clay,  or  that  it  was  on  ac- 
count of  any  liability  as  a  carrier  ot  appel- 
lee, or  for  any  injury  to  hla  property  or 
person;  that  the  action,  being  upon  an 
account  for  medical  service,  did  not  come 
unde>- any  of  the  causes  mentioned;  that 
in  such  case  the  courts  in  Clay  county  had 
no  jurisdiction  over  the  appellant,  and 
that  suit  must  have  been  commenced  in 
Vanderburgh  county,  as  thegeneral  offices 
of  the  appellant  w(Te  In  the  city  of  Evans- 
ville, in  said  county,  and  was  the  usual 
and  only  place  ot  residence  ot  the  appel- 
lant. In  support  of  the  appellant's  con- 
tention we  are  referred  to  section  311,  Rev. 
St.  ]«81,  which  relates  to  the  venue  of  ac- 
tions against  railroads,  and  provides  that 
suits  may  be  Instituted  against  them  in 
any  county  in  which  said  railroad  runs, 
tor  Injuries  to  peraons  or  proi)€rty  there- 
oil,  or  upon  its  liability  as  carrier;  and 
section  309,  Id.,  which  provides  that  suits 
maybe  brought  against  corporations  gen- 
erally in  any  county  where  such  corpora- 
tion has  an  office  or  agency  for  the  trans- 
action of  its  business  in  such  county,  for 
causes  growing  out  of  or  connected  with 
the  business  ot  such  office;  and  also  sec- 
tion 312,  which  provides  that, "in  all  other 
cases,  the  action  shull  be  commenced  in 
the  county  where  the  defendants,  or  one 
ot  them,  has  his  Usual  place  of  residence. " 
It  the  question  of  the  jurisdiction  of  the 
court  upon  the  cause  of  action  sued  on 
must  be  determined  by  these  sections  ot 
the  statute,  the  position  assumed  by  the 
appellant  would  seem  to  be  correct;  but 
section  796  ol  the  Revised  Statutes  of  1852 
has  never  been  repealed,  and  is  still  in 
force,  although  It  was  omitted  from  the 
Kevision  of  1S81.  That  section  provides: 
"Any  action  against  a  corporation  may 
be  brought  in  any  county  where  the  cor- 
poration has  an  office  for  the  transaction 
of  business,  or  any  i)ei-Hon  resides  upon 
whom  process  maybe  served  against  such 
corporation,  unless  otherwise  provided  In 
this  act. "  This  section  of  the  statute  be- 
ing in  full  force,  an'd  there  being  no  ques- 
tion raised  by  the  answer  that  the  process 
was  not  served  properly  upon  an  agent 
of  appellant  In  the  county,  brings  tlie  case 
within  the  question  determined  in  Rail- 
road Co.  V.  Haskell,  11  Ind.  301,  which 
case,  upon  the  question  of  jurisdiction, 
was  analogous  to  the  one  before  thec<mrt; 
and  hence  the  court  In  this  action  had  ju- 
risdiction. No  error  was  committed  in 
sustaining  the  demurrer  to  the  answer. 

The  third,  fourth,  fifth,  and  nixth  causes 
assigned  for  naw  trial  are  that  the  verdict 
of  the  jury  was  contrary  to  and  not  sus- 
tained by  the  evidence,  and  was  contrary 
to  law ;  and  error  of  the  court  in  the  ad- 
mission, over  appellant's  objection,  ot  evi- 
dence to  the  effect  that  one  Dr.  Linic  bad 
entered  into  an  agreement  with  appellee 
to  attend  said  Orayson,  and  that  appel- 
lant would  pay  appellee  tor  his  services. 
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and  other  evidence  that  was  objected  to. 
The  appellee  alleges  In  his  complaint  that 
he  rendered  the  medical  service  at  the  spe- 
cial instance  and  request  ol  tiie  appellant. 
It  mnst,  therefore,  be  shown,  to  entitle 
the  appellee  to  recover,  that  appellee  was 
employed,  or  directed  to  be  employed,  by 
appellant,  or  by  some  of  its  representa- 
tives with  authority  to  make  such  em- 
ployment, to  perform  the  services  for 
which  he  seeks  to  recover.  The  employ- 
ment of  the  appellee,  by  some  competent 
authority,  must  be  made  to  appear  by 
some  evidence  in  order  to  sustain  tbe  Judg- 
ment. It  will  become  necessary  to  look 
to  the  evidence,  and,  if  there  is  no  evidence 
tendinpr  to  show  the  appellee  was  em- 
ployed by  some  competent  authority,  then 
it  will  become  necessary  to  ascertain 
whether  there  was  evidence  tending  to 
show,  either  expressly  or  Impliedly,  that 
appellant  had,  in  settlement  with  the  in- 
jured party,  assumed  or  agreed  to  pay  ap- 
pellee for  his  services.  It  is  claimed  by  the 
appellee  that  he  was  employed  by  Dr. 
Link  to  treat  Grayson,  who  wun  injured 
in  tbe  accident  upon  appellant's  road. 
Grayson,  who  was  n  witness  for  the  ap- 
pellee, says:  "Dr.  Link  came  from  Terre 
Uante  to  see  me,  and  brought  Dr.  8pell- 
briuK.  the  appellee,  to  the  house  with  him, 
and  they  looked  at  my  knee,  and  band- 
aged it.  Dr.  Link  said:  'This  bandage 
will  not  stay  on,  and  that  I  had  better 
stay  In  the  house  a  few  weeks;'  but  I  told 
him  I  could  not  neglect  my  business,  and 
he  said  the  company  would  rather  pay  me 
for  my  time  than  to  have  me  permanently 
disabled."  Over  the  objection  of  the  ap- 
pellant, the  court  then  permitted  the  wit- 
ness to  testify .  " Dr.  Link  then  said  to  Dr. 
Spellbrlng:  '  You  attend  to  the  bandages, 
and  the  company  will  pay  you  tor  your 
services.'  He  then  turned  to  me, and  said: 
*  Yon  keep  quiet,  or  the  bandages  will  not 
stay  on.'"  The  appellee  testified  on  his 
own  behalf'  "Dr.  Link  came  to  Saline  on 
the  morning  train,  and  invited  me  to  go 
with  him  and  see  Grayson,  and  went  and 
dressed  his  leg;"  and  the  court  permitted 
him,  over  the  objection  and  exception  of 
the  appellant,  to  further  state  that  Dr. 
Link  said  "this  limb  would  have  to  t>d 
bandaged  every  day  or  two.  The  compa- 
ny will  pay  you  for  it."  That  at  appel- 
lant's office  in  Terre  Haute,  in  the  presence 
of  Campbell,  general  agent  of  appellant  in 
"Terre  Haute,  and  Bowden,  superintend- 
ent, a  conversation  was  had  in  regard  to 
settlement,  and  they  asked  appellee  to  in- 
terest himself  in  the  matter;  but  that  the 
appellee  did  not  mention  the  amount  of 
his  bill,  nor  did  he  send  In  the  bill  until 
after  settlement  had  been  made  with  Gray- 
son. On  cross-examination,  he  stated 
that  be  called  upon  Grayson  before  going 
with  Link,  but  not  in  a  professional  capac- 
ity: that  he  entered  his  charges  from  the 
beginning  against  appellant.  "The  com- 
pany did  not  agree  to  pay  me  at  any  time 
for  my  services  through  any  agent  except 
Dr.  Link  and  at  Terre  Haute.  Campbell 
told  roe  at  Terre  Haute  soma  time  ago, 
when  T  presented  another  bill  in  another 
matter,  that  they  left  the  amount  of  such 
bills  to  be  regulated  by  Dr.  Link,  and 
when  he  said  tbe  amount  was  reasonable 
T.27N.B.no.3— 16 


they  would  pay  It."  The  words  "they 
would  pay  it"  do  not  refer  to  tbe  bill  in 
suit.  Dr.  Link  was  examined  as  witness 
on  behalf  of  the  appellant,  but,  as  his  tes- 
timony is  not  material  in  determining  the 
question  of  the  admission  of  the  evidence 
by  which  it  is  sought  to  prove  a  contract 
with  him  to  bind  the  appellant,  it  need 
not  be  referred  to  at  this  time.  This  was 
all  the  evidence  relating  to  the  employ- 
ment of  the  appellee  by  Dr.  Link.  There 
is  no  evidence  whatever  showing  tbe  nat- 
ure and  character  of  tbe  relations,  if 
any,  existing  between  Dr.  Link  and  the 
appellant.  As  to  whether  Dr.  Link  was 
such  an  agent,  or  occupied  such  position 
with  the  company  as  to  bind  itby  his  con- 
tracts under  the  evidence,  was  a  mere 
matterof  conjecture.  Weareunable  toun- 
derstand  under  what  principle  the  trial 
court  permitted  the  evidence  to  go  to  the 
jury,  without  it  wan  lirst  shown  that  bis 
relations  to  the  appellant  were  of  such  a 
nature  as  to  authorize  him  to  employ  the 
appellee.  It  is  not  even  shown  that  Dr. 
Link  visited  Grayson  under  employment 
from  the  appellant,  nor  was  there  any- 
thing in  the  business  or  transaction  from 
which  itcould  be  presumed  or  inferred  that 
Dr.  Link  could  make  contracts  for  the  ap- 
pellant. The  court  erred  In  permitting 
tills  evidence  to  go  to  the  Jury. 

Dr.  Link  testified  on  behalf  of  the  appel- 
lant as  follows:  "I  am  a  surgeon,  and 
practice  as  general  physician  in  connection 
with  surgery  in  the  city  of  Terre  Haute.  I 
have  no  general  employment  on  the  road 
on  which  Grayson  was  injured.  I  only  go 
when  sent  for  by  the  company,  and  charge 
according  to  what  I  think  it  worth,  and 
have  no  other  relations  with  the  railroad. 
I  stated  to  Dr.Spellbringthat  there  would 
be  difficulty  in  keeping  the  bandages  on, 
and  I  asked  Spellbrlng  to  look  after 
and  keep  it  on,  and  tbe  company  would 
doubtless  pay  him,  or  something  of  that 
kind.  I  have  no  authority  to  bind  the 
company  by  employment  of  other  physi- 
cians, and  my  employment  by  the  compa- 
ny in  this  matter  was  for  the  specific  pur- 
pose of  visiting  Grayson  as  a  surgeon, 
and  for  no  other  purpose.  Matters  of 
this  kind  referred  to  by  Spellbrlng  (bills  of 
physicians)  are  referred  to  me  only  to 
state  as  to  the  reasonableness  of  the  bill. 
I  got  from  one  to  two  dollars  for  service 
such  as  Spellbrlng  rendered,  and  that  is 
enough.  I  charged  and  received  from  the 
railroad  company  ten  dollars  for  my  visit 
to  Grayson. "  Under  these  facts  there  was 
no  evidence  making  the  appellant  liable 
under  the  alleged  contract  with  Dr.  Link. 
The  case  of  Railroad  Co.  v.  Brown,  107 
Ind.  337,  8  N.  E.  Rep.  218,  in  many  respects 
bears  a  strong  analogy  to  the  one  before 
the  court,  and  Is  decisive  upon  the  ques- 
tion of  the  employment  of  the  appellee 
under  the  alleged  contract  with  Dr.  Link. 
The  other  view  presented  under  the  evi- 
dence is  whether  tbe  evidence  tends  to 
support  the  contention  of  the  appellee 
that  appellant.  In  settlement  with  Gray- 
son for  the  Injuries  he  had  received,  as- 
sumed and  agreed  to  pay  the  appellee  for 
his  services  in  treating  Grayson's  Injuries. 

The  appellant  has  saved  in  tbe  record 
many  objections  to  the  evidence  admitted 
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on  the  trial  on  this  branch  of  the  case. 
We  do  not  think  it  necesHary  to  express 
any  opinion  at  this  time  an  to  these  objec- 
tions to  the  evidence,  or  to  the  evidence 
itself;  tor  the  reason  that  the  rnlinc  ot  the 
court  npon  the  admission  of  the  evidence 
which  related  to  the  alleged  contract  with 
Dr.  Link  was  so  material  and  important 
in  the  case  that  it  must  have  substantial- 
ly injured  the  appellant  on  the  trial  of  the 
cause.  The  error  committed  by  the  court 
was  such  that  we  think  the  case  should  be 
reversed.  The  case  is  reversed,  with  In- 
strnctlons  to  isrant  a  new  trial,  and  for 
further  proceedlnRS  In  accordance  with 
this  opinion,  at  appellee's  cost. 


(124  N.  Y.  68S) 

('ROWNiNSBiRLD,  Supervisor,  v.  Board  of 
Sup'bs  Cayuoa  County. 

{Cowt  of  Appeaig  of  Neio  York,  Second  Dtoia- 
icm.    April  li,  1891.) 

MnmCIPAI.  COBPOBATIOSS— APPLICATION  ow  Tazks 

— Raiisoad  Aid  Bonds. 

1.  Laws  N.  T.  1869,  o.  907,  as  amended  by 
Laws  1871,  u.  3S3,  providing  that  all  taxes,  except 
school  ana  road  taxes,  collected  by  towns  from  a 
railroad,  shall  be  paid  over  to  the  coonty  treas 
urer,  who  shall  use  the  money  to  buy  in  at  par, 
or  below,  tlie  bonds  issued  by  the  town  in  aid  of 
a  railroad,  or  who,  if  unable  to  buy  them  at  par, 
shall  Invest  the  money  as  a  sinking  fund  for  their 
redemption,  gives  the  town  an  absolute  right  to 
such  taxes,  and,  if  diverted  by  the  county  treas- 
urer, by  j»yment  of  state  taxes  and  ordinary 
county  expenses,  can  be  recovered  by  the  totm 
from  the  county. 

2.  The  fact  that  part  of  such  taxes  are  turned 
over  to  the  town  treasurer,  and  diverted  by  him, 
instead  of  being  turned  over  to  the  county  treas- 
urer, does  not  estop  the  city  from  suing  for  that 
part  paid  to,  and  diverted  by,  the  county  treasurer. 

S.  The  town  is  not  bound  to  sell  the  stock  of 
the  railroad  in  aid  of  which  it  has   issued  bonds, 
in  order  to  pay  such  bonds. 
Affirming  8  N.  T.  Supp.  946. 

Cross-appeals  from  a  ]ud(rmen  t  of  the  gen- 
eral term,  fifth  department,  awarding 
Judgment  to  the  plaintiff,  under  a  sub- 
mission made  pursuant  to  section  1279  'of 
the  Code  of  Civil  Procedure.  Laws  N.  Y. 
180A,  c.  907,  §  4,  as  amended  by  Laws  N.  Y. 
1871,  c.  2S3,  provides  that  all  taxes  col- 
lected in  the  nest  HO  years,  or  as  mnch 
thereof  as  may  be  necessary,  in  any  town, 
on  the  assessed  valuation  of  any  railroad, 
to  aid  in  the  construction  of  which  said 
town  has  issued  or  shall  issue  bonds, sbaU 
be  paid  over  to  the  treasurer  of  thecounty 
in  which  the  town  lies,  and  that  it  shall  be 
the  duty  of  said  treasurer,  with  the  money 
so  arising,  to  purchase  the  bonds  of  said 
town,  issued  co  aid  in  the  constractlon  of 
any  railroad,  when  the  same  can  be  pur- 
chased at  or  below  par,  the  bonds  so  pur- 
chased to  be  canceled.  In  case  the  bonds 
cannot  be  purchased  at  or  below  the  par 
value  thereof,  then  it  shall  be  the  duty  ot 
said  treasurer,  and  be  is  hereby  directed, 
to  Invest  the  money  so  paid  to  him,  with 
tbe  interest,  in  the  bonds  of  the  state,  or 
of  any  city,  county,  town,  or  village  there- 
of, the  bonds  so  purchased  to  be  held  by 
tbe  treasurer  as  a  sinking  fund,  for  the  re- 
demption and  payment  of  the  bonds  Is- 
sued, or  to  be  Issued,  by  said  town,  in  aid 
ot  tbe  construction  of  said  railroad. 


A.  P.  Rich,  for  plalntitr.  WiUiam  B. 
Woodln,  for  defendant. 

Haioht,  J.  Un  the  Ist  day  of  March. 
1871,  the  town  of  Ira,  pursuant  to  the  pro- 
visions of  chapter  438  ot  tbe  Laws  oT  1869» 
and  the  several  acts  amendatory  thereof. 
Issued  its  bonds  to  the  amount  of  $40,000 
in  aid  of  the  construction  of  the  Soathem 
Central  Railroad;  that  subsequently, and 
from  time  to  time  thei'eafter,  payments 
were  made  by  tbe  town  npon  such  bonded 
Indebtedness  until  the  Ist  day  o(  March, 
1888,'  at  which  time  such  indebtedness  was 
fully  paid,  and  the  bonds  were  surrendered 
and  canceled ;  that  the  moneys  with  which 
snch  payments  were  made  were  raised  by 
a  general  tax  on  real  and  personal  prop- 
erty liable  to  taxation  in  the  town  ot  Ira, 
including  the  real  and  personal  property 
therein  owned  by  tbe  Soathem  Central 
Railroad  Company;  that  the  state  and 
county  taxes, exclusive  of  school  and  road 
taxes,  collected  from  tbe  said  Southeru 
Central  Railroad  Company  npon  the  as- 
sessed valuation  ot  Its  real  and  personal 
property  in  the  town  of  Ira,  in  tbe  years 
1872  to  1887.  inclnsive,  were  in  amount  as 
follows:  State  taxes,  f 934.24;  county 
taxes,  $077.81 ;  town  taxes,  $3,672.90:  that 
the  state  and  county  taxes  in  each  year 
were  paid  over  to  the  treasurer  of  tbe 
county  by  the  town  collector,  and  the 
same  was  used  by  him  in  the  payment  of 
the  state  taxes,  and  the  ordinary  expenses 
and  obligations  ot  thecounty;  that  the 
town  taxes  so  collected  were  by  the  col- 
lector paid  over  to  the  supervisor  of  the 
town,  and  were  by  him  used  and  expended 
in  payment  of  the  ordinary  and  current 
expeiiEieB  of  the  town  ;  that  no  money  was 
ever  set  apart  by  the  treasurer  of  the 
county  as  a  sinking  fund  with  which  to 
pay  off  and  retire  the  bonds  so  issued  by 
the  town  otira,  as  required  by  chapter 007 
of  tbe  Laws  ot  1869,  and  the  several  acts 
amendatory  thereof.  The  plaintiff  seeks 
to  recover  tbe  amountof  state  and  county 
taxes  collected  from  such  railroad  com- 
pany In  the  town  of  Ira  during  tbe  years 
named,  whicb  were  paid  over  to  the  treas- 
nrer  of  the  county,  and  nsed  by  him  as 
aforesaid.  Thegeneral  term  awarded  Judg- 
ment In  favor  ot  the  plaintiff  for  the 
amountof  the  county  taxes, with  the  in- 
terest accrued  thereon,  collected  and  paid 
over  to  the  treasurer  of  the  county  within 
the  six  years  prior  to  the  submission  ot 
this  controversy,  and  refused  to  award 
Judgment  to  tbe  plaintiff  for  the  amount 
of  such  state  taxes. 

It  is  now  contended  on  behalf  of  tbe  de- 
fendant that  the  diversion  by  the  town  ot 
Ira  of  the  town  taxes  collected  in  each 
year  from  the  railroad  company  exoner- 
ated the  defendant  and  its  treasurer  from 
any  obligation  or  duty  to  contribute  the 
county  and  state  taxes  thns  collected  to  a 
sinking  fund  for  tbe  redemption  ot  the 
bonded  indebtedness  ot  the  town:  that 
such  diversion  by  tbe  town  was  unlawful; 
that  it  deprived  the  county  of  its  right  to 
share  In  tbe  benefits  and  advantages  which 
might  have  resulted  from  a  strict  and 
faithful  observance  of  the  statute  by  the 
town  In  regard  to  the  sinking  fund:  and 
that    It    rousequently    amounted   to    a 
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waiTor  on  the  part  of  the  town  of  the 
Btatntory  scheme  provided  for  the  pay- 
ment of  Us  bonded  indebtednraa.  The  an- 
swer to  this  nonteutlon  Is  that  the  tacts 
do  not  establish  a  waiver  on  the  part  of 
the  townor  constitute  an  estoppel;  that 
a  duty  was  imposed  upon  the  county 
treasurer  toinvest,  as  a  sinking  fund,  for 
the  purpose  named,  the  state  and  county 
taxes  that  came  into  bis  hands  for  that 
purpose;  and  that  it  is  nut  apparent  that 
the  county  has  suffered,  by  reason  of  any 
failure  on  the  part  of  the  town  or  its  offi- 
cers, to  pay  over  to  the  treasurer  the 
amount  collected  of  the  railroad  company 
for  town  purposes.  The  theory  upon 
which  the  plaintiff  seeks  to  recover  of  the 
defendant  is  tliat  it  has  diverted  and  con- 
verted to  its  own  use  the  moneys  collected 
nnd  held  by  the  treasurer,  for  the  sole  pur- 
pose of  paying  and  retiring  the  bonds  is- 
sued by  the  town.  It  is  insisted  that  it 
tlie  town  taxes  had  been  paid  over  to  the 
treasurer,  and  had  been  by  him  invested, 
lie  might  have  been  able,  through  his 
management  of  the  fund,  to  purchase  the 
bonds  below  par,  and  thus  sooner  pay  off 
and  retire  them ;  but  the,  amount  of  such 
town  taxes,  as  we  have  se(*n,  were  but 
$3,572.90,  and  there  was  no  investment 
thereof  that  the  treasurer  conid  make, 
which  was  authorised  by  the  statnte. 
which  would  produce  a  greater  income 
thereon  than  the  interest  allowed  by  law, 
the  amount  ot  which  would  not  have  been 
sufficient  to  pay  the  bonds,  or  any  consid- 
erable portion  thereof,  before  they  matured 
and  were  in  tact  paid  and  retired  by  the 
town.  The  facts  agreed  upon  make  no 
mention  of  any  time  in  which  the  bonds 
In  question  could  have  been  purchased  at 
any  sum  below  par,  and  we  cannot  as- 
sume such  fact  to  have  existed  for  the  par- 
pose  of  reversing  a  judgment. 

It  is  conceded  iu  the  briefs  ot  counsel  tor 
the  respective  parties  that  the  stock  of  the 
railroad  company  subscribed  for  by  the 
town,  upon  the  issuing  of  its  bonds,  still 
remains  in  the  possession  of  tlie  town, 
and  has  not  been  sold,  and  it  is  claimed 
on  behalf  of  the  county  that  it  had  the 
right  to  have  this  stock  sold,  and  the  pro- 
ceeds applied  in  the  payment  of  the  bonds, 
In  accordance  with  the  provisions  of  the 
act  of  1869,  referred'  to,  as  amended  by 
chapter  283  of  the  Laws  of  1871.  We  hard- 
ly think  it  necessary  at  this  time  to  enter 
npon  an  extended  consideration  of  these 
acts,  for  the  reason  that  they  have  already 
been  coosidei'ed  and  construed  by  the 
court  of  appeals  in  former  cases ;  and,  as 
we  understand  those  cases,  they  were  dis- 
posed of  npon  tbe  theory  that  the  acts  in 
question  do  not  impose  a  tax  or  burden 
upon  the  other  towns  of  the  county;  that 
a  town, by  bonding  itself,  and  causing  a 
railroad  to  be  built,  created  a  new  and  an 
additional  property,  which  became  the 
subject  ot  taxation;  that  the  rest  of  the 
coonty  was  simply  deprived  of  the  bene- 
fits to  be  derived  tor  the  time  being  of  the 
taxation  of  such  property,  so  that  the 
town  might  reap  tbe  benefits  of  the  taxes 
collected  thereon,  by  having  the  same  ap- 
plied in  the  satisfaction  of  its  bonded  in- 
debtedness: the  result  of  which  was  to 
make  the  sinking. fund  provided  lor  in  the 


act,  np  to  tbe  time  that  the  bonds  ma- 
tared  and  became  due  and  payable,  a  fund 
which  the  town  bad  the  absolute  right  to 
have  applied  in  the  payment  of  the  bonds, 
without  regard  to  the  stock.  In  re  Clark 
V.  Sheldon,  106  N.  Y.  104-111, 12  N.  E.  Rep. 
Mi  ;  Bridges  v.  Board. etc., 92  N.Y. 570-579. 
As  to  the  appeal  by  the  plaintiff,  it  dis- 
tinctly appears  in  the  facts  agreed  upon 
that  the  state  and  county  taxes  were  di- 
verted and  paid  out  for  state  and  county 
purposes.  We  therefore  cannot  assume 
that  it  remained  In  the  general  fund  of  tbe 
county,  as  was  the  case  in  Re  Spaulding 
V.  Arnold,  125  N.  Y.  1»4,  26  N.  E.  Rep.  295; 
but  the  plaintiff  should  have  been  award- 
ed Jndgment  for  the  amount  of  the  state 
taxes  collected  and  appropriated  with- 
in six  years  prior  to  tbe  snbmisslon. 
Strough  V,  Board,  etc.,  119  N.  Y.  212-218. 
28  N.  K.  Rep.  652.  The  Judgment  of  the 
general  term  should  be  modified  by  adding 
to  tbe  recovery  against  the  defendant  the 
sum  of  f361.91.  together  with  $71.64  inter, 
est  thereon  to  the  13th  day  of  Decern t)er^ 
1888,  together  with  interest  thereon  from 
that  date  to  the  date  of  tbe  entry  of  the 
Judgment,  and.  as  so  modified,  the  Judg- 
ment should  be  affirmed,  with  costs  to  the 
plaintiff.    All  concur. 


(U4  N.  Y.  878) 

Lbnnon  V.  Smith. 

(Ocmt  cf  Appeals  of  New  Tork,  Second  /Moit- 
ion.   April  14,  1891.) 

CORTSAOT— BKKA.OH— ACTIOK— DAItA.OB8— PBN- 
ALTT. 

In  an  action  for  ttie  price  of  labor  done 
and  materials  fomisiied  nnder  a  contract,  wtiere 
it  is  fonnd  tliat  defendant  should  be  relieved  from 
the  obligation  of  the  contract  because  plaiatifE 
failed  to  complete  the  work,  it  Is  error  to  allow 
defendant  the  stipulated  daily  penalty  for  delay, 
from  the  time  of  plaintiff's  abandonment  of  the 
contract  until  defendant  had  the  work  finished. 
Keversing  1  N.  Y.  Supp.  97. 

Appeal  from  Judgment  entered  upon  or- 
der of  the  general  term  of  the  conrt  of 
common  pleas  of  the  city  ot  New  York, 
affirming  Judgment  entered  on  report  of  a 
referee.  The  action  was  brought  to  re- 
cover for  tbe  alleged  performance  of  a  con- 
tract between  the  parties,  whereby  the 
plaintiff  agreed  to  furnish  the  labor  and 
materials  and  build  and  complete  a  cellar 
upon  the  defendant's  premises  at  the  price 
of  35  cents  per  cubic  yard  for  excavation, 
and  10  cents  per  cubic  yard  for  walls,  to 
be  paid  upon  the  order  of  the  architect  on 
completion:  and  this  provision,  "a  penal- 
ty of  twenty  dollars  to  be  enforced  for 
each  and  every  day  that  the  work  remains 
unfinished  beyond  the  term "  mentioned, 
was  contained  in  tbe  contract.  Tbe  referee 
found  that  the  plaintiff  abandoned  the 
work  before  completion,  and  that  the  cel- 
lar was  not  so  completed  and  ready  for 
theframers  to  proceed  until  the  expira- 
tion ot  27  days  after  the  time  specified  for 
completing  the  work  ;  and,  as  conclusions 
of  law,  determined  that  the  f20  per  day 
provided  for  by  the  contract  were  liqui- 
dated damages,  and  directed  Judgment  of 
dismissal  ot  the  complaint,  and  for  f540 
damages  in  favor  of  the  defendant. 

E.  T.  Wvod,  for  apneliant.  lYaak  E. 
Smith,  for  respondent. 
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Bbadlbt,  J.,  (niter  atating  the  facta  as 
above.)  The  plaintiff  entered  upon  the 
performance  of  the  work ;  and  whether  or 
not  be  snbBtantially  performed  it  depend- 
ed upon  other  facts  which  the refereefoand 
against  the  plaintiff.  There  were  several 
controverted  questions  of  fact,  which  It  is 
unnecessary  to  spectQcaily  mention  here, 
since  there  was  evidence  to  support  the 
facts  as  found  by  the  referee;  and  upon 
them  the  conclusion  was  warranted  that 
there  was  a  substantial  breach  otthecon- 
tract  on  the  part  of  the  plaintiff  available 
to  defeat  a  recovery  by  him.  Smith  v. 
Brady,  17  N.  Y.  173.  But  having  deter- 
mined that  the  defendant  was  entitled  to 
relief  from  tlie  obligation  of  her  contract  by 
the  breach  of  it  by  the  plaintiff,  and  hav- 
ing for  that  reason  wholly  relieved  her 
from  It  accordingly,  it  is  diflScult  to  see 
how  the  referee  could  properly  have 
awarded  damsKes  in  her  favor  against  the 
plaintlfl  for  the  non-performance  of  the 
contract.  She  could  not  repudiate  the 
contract  for  the  purpose  of  barring  the 
plaintiff's  claim  for  his  work,  and  at  the 
same  time  make  it  effectual  for  the  recov- 
ery of  damages  against  him  forits  breach, 
although  she  might,  if  the  (acts permitted, 
recover  damages,  if  any  there  were.  In  ex- 
cess of  the  price  or  value  of  the  plaintiff's 
work.  And  the  reason  is  that  in  such  case 
thecontract  is  permitted  to  remain  operat- 
ive for  the  purpose  of  the  remedy  and  re- 
lief of  both  parties  to  it,  and  It  is  no  less 
essential  to  support  the  defendant's  claim 
fur  damages  than  It  is  to  sustain  that  of 
the  plaintiff,  founded  upon  it,forbis  work. 
It  Is  apparent  that  a  rule  having  the  ef- 
fect to  give  one  of  the  parties  to  a  con  tract 
the  benefit  of  it,  to  the  exclusion  of  the 
other,  in  the  same  action,  would  or  might 
work  great  injustice  to  the  latter,  and 
quite  unreasonably  to  the  profit  of  the 
former.  Walker  v.  Millard,  29  N.  Y.  375; 
Woodward  v.  Fuller,  80  N.  Y.  312.  In  the 
present  case  the  conclusion  was  warrant- 
ed l>y  the  evidence  that  the  work  per- 
formed by  the  defendant  at  the  contract 
prices  amounted  t«  more  than  the  dam- 
ages recovered  by  the  defendant.  The  ef- 
fect of  the  recovery  directed  by  the  referee 
was  to  give  the  defendant  the  benefit,  such 
as  it  was,  of  nil  the  work  performed  by 
the  plaintlfl,  and,  in  addition,  thedamages 
awarded  to  her  against  him.  This  was 
Justified  by  no  sound  principle  of  law.  The 
conclusion  of  law  was  based  upon  thefact 
found,  that  the  work  which  the  plaintiff 
undertook  by  the  contract  to  do  was  not 
substantially  performed  by  him,  not  that 
his  work  was  of  no  value  to  the  defend- 
ant. The  view  thus  taken  renders  the  con- 
sideration of  any  other  question  unneces- 
sary. The  judgment  should  be  reversed, 
and  a  new  trial  granted,  costs  to  abide 
the  event.    All  concur. 


(124  N.  T.  6«6) 

'  Whittbmorb  V.  Jddd  Linsbbd  &  Spbrm 
Oil  Co.  et  al. 

(Court  qf  Appeals  of  Neiv  York,  Second  DMs- 
Um.    April  W,  1891.) 

BeLBASK  Alls  DiSOHABOB— JUDOIIBNT. 

1.  Where,  in  an  action  against  two  defend- 
ants, separate  judgments  are  rendered  against 


«Mh  defendant,  a  release  of  one  defendant,  made 

with  the  consent  of  the  other,  does  not  release 
such  other  defendant  where  the  release  expressly 
provides  that  b«  shall  not  be  released. 

2.  An  assignment  of  the  judgment  against  one 
defendant  gives  the  assignee  no  i>ower  to  release 
the  other  defendant 
AJBrming  10  N.  Y.  Sapp.  787. 

Appeal  from  a  Judgment  of  the  general 
term  of  the  court  of  common  pleas  of  the 
city  of  New  York,  aflSrming  a  Judgment  of 
the  special  term,  which  dismissed  the 
plaintiff's  complaint.  This  action  was 
brought  to  restrain  the  collection  of  a 
Judgment  recovered  against  Henry  W. 
Hubhell  by  the  Jndd  Linseed  &  Sperm  Oil 
Company,  and  to  have  it  adjudged  that 
such  judgment,  so  far  as  it  was  a  claim  or 
demand  against  Hubbell,  was  satisfied 
and  discharged.  Hubbell  died  pending 
the  litigation,  and  the  action  was  contin- 
ued by  his  administrator.  It  appeared 
that  Hubbell  and  one  Robert  L.  Taylor, 
who  had  been  engaged  in  various  joint  en- 
terprises, became  insolvent  in  1867,  and 
made  a  joint  assignment  of  their  Joint  es- 
tate and  separate  assignments  of  their  in- 
dividual estates  to  assignees  forthe  benefit 
of  creditors.  The  oil  company  had  a  claim 
against  them,  upon  which  Taylor  denied 
any  liability,  and,  after  making  an  agree- 
ment with  the  assignees  to  compromise 
said  claim,  so  far  as  Taylor  was  concerned, 
for  50  cents  upon  the  dollar,  in  case  it  es- 
tablished Taylor's  liability  therefor,  it 
brought  an  action  thereon  against  both 
parties.  Taylor  ulone  defended,  and-  the 
action  against  him  was  tried,  and  result- 
ed in  favor  of  the  oil  company,  wherenpon 
judgment  was  entered.  But  one  roll  was 
filed.  The  final  statement  in  the  judgment 
was  du{tl  in  form,  and  a  separate  judg- 
ment was  entered  against  Hubbell  for 
f  40,950.29  and  against  Taylor  for  $43,420.70. 
The  difference  in  amount  represented  the 
difference  in  costs  and  interest.  On  Au- 
gust 15, 1872,  the  oil  company  assigned  to 
the  defendant  Lord  all  their  claims  and 
demands  against  Robert  L.  Taylor  indi- 
vidually, and  especially  all  its  right,  title, 
and  interest  in  and  to  a  certain  Judgment 
for  f 43,420.70,  und  all  its  right,  title,  and 
interest  in  and  to  money  due  and  to  grow 
due  under  the  same  from  said  Robert  L. 
Taylor  or  his  individual  estate.  Said  as- 
signment further  provided  as  follows:  "It 
Is  expressly  understood  that  said  Judd 
Linseed  &  Sperm  Oil  Company  are  to  re> 
tain,  and  do  expressly  retain,  all  their 
claims  and  rights  of  every  nature  against 
the  joint  property  and  estate  of  said  Rob- 
ert L.  Taylor  and  Henry  W.  Hubbell,  and 
against  the  individual  property  and  estate 
of  said  Henry  W.  Hubhell.  It  being  in- 
tended hereby  to  transfer  only  such  claim 
as  they  have  against  the  said  Robert  L. 
Taylor  individually  and  his  Individual  es- 
tate in  whatever  way  the  same  may  be 
made  available  for  the  payment  thereof. " 
Negotiations  followed  for  the  settlement 
of  the  several  estates,  the  object  being  to 
release  and  discharge  the  assignees,  and 
to  transfer  to  Hubbell  certain  property 
and  claims,  particularly  a  claim  against 
the  United  States,  growing  out  of  the  de- 
struction of  a  ship  by  the  Confederate 
cruiser  Alabama,  which  it  was  claimed  by 
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blm  bad  not  passed  to  the  aBBigneee. 
To  aocoroplisb  this,  Hubbell  professed  to 
bare  procured  and  to  be  able  to  procure 
releases  of  the  assignees  from  all  the  cred- 
itors, and  consents  to  their  discbarge,  ex- 
cept from  four,  among  whom  was  the  oil 
company.  A  tripartite  agreement  was 
entered  into  between  the  surviving  assign- 
ees and  Taylor  and  Hubbel,  which  recited 
these  tacts,  and  the  fact  that  the  oil  com- 

Sany's  claim  was  to  remain  outstanding. 
a  these  negotiations  Mr.  Lord  represent- 
ed Taylor,  the  assignees,  and  certain  cred- 
itors. Hubbell  was  represented  by  Mr. 
Peet.  On  August  8, 1874,  there  were  deliv- 
ered by  Mr.  Peet  two  releases, — one  dated 
September  30, 1873,  which  was  an  agree- 
ment between  certain  creditors  and  Hub- 
bell, and  which  released  and  discharged  the 
assignees  from  all  claims  and  demands 
and  right  of  accounting,  and  provided 
that  nothing  therein  contained  should 
impair  or  affect  the  claims  of  said  credit- 
ors against  Hubbell  individually  or  preju- 
dice their  rightsagalnst  him  personally  or 
any  estate  of  bis  not  then  in  the  hands  of 
the  assignees.  The  second  release  was 
dated  January  8, 1874,  and  was  an  agree- 
ment with  Hubbell  of  a  like  character,  and 
released  Taylor  from  all  claims  and  de- 
mands against  him,  and  the  assignees 
from  all  claims  and  demands  and  right  of 
accounting  against  them,  and  contained  a 
similar  reservation  of  the  releasors' claims 
against  Hubbell  individually,  and  against 
any  estate  of  his  not  in  the  hands  of  tbe 
assignees.  Tbe  oil  company  was  a  party 
to  each  of  tbe  foregoing  iustrurapnts.  The 
defendant  Lord  also  executed  and  deliv- 
ered to  Hubbell  a  release  under  seal  from 
all  claims  against  him  or  his  individual 
estate,  upon  certain  demands  of  which 
Lord  claimed  to'  be  tbe  owner,  among 
which  the  demand  of  the  oil  company 
was  specified  as  one.  Some  question  ap- 
pears to  have  arisen  between  Hubbell  and 
Lord  as  to  Lord's  authority  to  execute 
this  release  under  the  assignment  of  Au- 
gust 15, 1872,  and  thereafter  Hubbell  pro- 
cured from  the  oil  company  a  further  as- 
signment, dated  October  6, 1874,  whereby 
said  company  assigned  to  Lord  "all  their 
Claims  against  tbe  Joint  property  and 
estate  of  Robert  L.  Taylor  and  Henry  W. 
Hubbell,  in  the  hands  of  their  assignees 
under  tbe  assignment  dated  October  26, 
1867,  under  and  by  virtue  of  a  Judgment 
against  said  Taylor  and  Hubbell  in  the 
court  of  common  pleas,"  etc.,  "for  f43,- 
420.70, "  granting  to  Lord  power  and  au- 
thority to  ask  and  demand  the  same  from 
tbe  assigrnees  and  from  any  person  or  per- 
sons "excepting  as  against  Hubbell,  or 
any  individual  estate  or  joint  estate  here- 
after realized  by  him."  On  April  1,1876, 
tbe  oil  company  Issued  an  execution  upon 
said  Judgment,  with  directions  to  thesher- 
Itf  to  satisfy  the  same  out  of  Hubbell's 
property,  and  claiming  925,060.23  and  in- 
terest to  be  due  thereon. 

William  C.  De  Witt  and  Edward  B. 
Smttb,  for  appellant.  Joseph  H.  Cboate, 
for  respondent  oil  company.  S.  P.  Nash, 
for  respondent  Lord. 

Brown,  J.,  (after  stating  tbe  facts  as 
above.)    Tbe  appellant  claims  that  Hub- 


bell's  discharge  from  tbe  Judgment  was 
accomplished  in  two  ways :  First,  by  the 
release  executed  by  tbe  defendant  Lord, 
and  delivered  to  him  on  August  8, 1874; 
second,  by  the  release  of  Taylor  by  the  oil 
company  by  the  instrument  of  January  5, 
1874.  The  first  ground  is  the  one  upon 
which  relief  was  based  in  the  complaint. 
Tbe  second  is  not  there  mentioned,  or 
made  the  basis  of  the  Judgment  asked  for. 
While  I  have  grave  doubt  whether  the  sec- 
ond claim  is  available  to  the  appellant  un- 
der his  complaint,  or  whether  the  ques- 
tion was  raised  at  the  trial  by  any  proper 
and  BufiBclent  request  tothecourt  thereon, 
as  the  facts  upon  which  the  claim  is  now 
made  appear  in  the  findings  of  the  court, 
tbe  point  is  considered  as  if  it  was  prop- 
erly before  us.  The  second  ground  upon 
which  the  discharge  is  claimed  will  be.con- 
sidered  first.  The  strict  common-law  rule 
is  that,  if  two  persons  be  bound  jointly 
and  severally  in  an  obligation,  and  tbe 
obligee  voluntarily  and  unconditionally 
releases  one  of  themilioth  are  discharged, 
and  either  may  plead  the  release  In  bar. 
But  the  legal  operation  of  a  release  of  one 
of  two  or  more  Joint  debtors  may  be  re- 
strained by  an  express  provision  in  the  in- 
strument that  it  shall  not  operate  as  to  ' 
the  other.  This  question  was  recently 
considered  inthisconrt  in  the  case  of  Hood 
v.  Hayward,  124  N.  Y.  1,  26  N.  E.  Rep.  331. 
In  that  case  one  surety  upon  a  non-resi- 
dent executor's  bond  was  released  iind 
discharged  by  the  devisees  and  legatees 
under  the  will,  and  the  appellant's  conten- 
tion was  that  by  virtue  of  that  release  to 
his  co-surety  he  also  was  released.  That 
contention  was  overruled, and  it  was  held 
that  he  was  not  discharged;  and  the  de- 
cision rested  upon  an  express  provision  in 
the  release  that  It  should  not  be  construed 
as  in  any  way  affecting  any  claim  or  de- 
mand which  the  releasors  bad  or  might 
have  against  the  non-resident  executor, 
or  against  the  appellant  as  surety  on  his 
bond.  In  addition  tuthe  authorities  cited 
by  Judge  Potter  iiusnppitrt  of  that  opin- 
ion, 1  refer  to  the  following:  1  Pars. Cont. 
(nth  Ed.)  p.  29;  Kirby  v.  Taylor.  6  Johns. 
Cb.  216,  Mopk.  Ch.  30»-334;  Rogers  v.  Hos- 
ack's  Ex'rs,  18  Wend.  319, 25  Wend.  313,  (see 
opinion  of  CowE.v,  J.;)  Solly  v.  Forbes,  2 
Brod.  &  B.  88;  North  v.  Wakefield,  13  Q.B. 
536;  Burke  v.  Noble.  48  Pa.  St.  168;  Yates 
V.  Donaldson,  6  Md.  389;  Edwards  v. 
Varick,  6  Denlo,  665-690;  Lysaght  v.  Phil- 
lips, 5  Duer,  106-116.  The  rule  dedudble 
from  all  the  antborities  is  tbat  equity  al- 
ways gives  to  a  release  operation  accord- 
ing to  the  Intention  of  the  parties  and  the 
justice  of  the  case,  and  although  many 
early  cases  may  be  cited  to  the  effect  tbat 
the  rule  applied  by  courts  of  law  was  oth- 
erwise, and  that  a  saving  clause  repug- 
nant to  the  nature  of  the  grant  was  void, 
and  that  thegrant  remained  absolute  and 
unqualified,  such  is  not  tbe  modern  rule  of 
construction.  The  equitable  rule  now 
prevails,  and  a  release  is  to  be  construed 
according  to  the  intent  of  the  parties  and 
tbe  object  and  purpose  of  the  instrument, 
and  that  intent  will  control  and  limit  its 
operation.  Testing  the  release  in  this 
case  by  the  clear  and  inanlfest  intention 
of  tbb  parties  and  the  occasion  qt  giving 
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It,  Its  operation  will  be  confined  to  Tay> 
lor,  and  It  In  no  way  tended  to  release  or 
diaehargfe  Hnbbell.  By  the  terms  ot  the 
contract  Hnbbell  was  to  remain  liable, 
and  under  all  the  authorities  the  release 
ot  Taylor  operated  to  discharKe  him 
alone.  But  the  two  papers  appear  to 
have  been  delivered  by  Hubbell's  attorney 
on  August  8,  1874,  and  for  the  purpose  ot 
this  appeal  we  must  assume  their  delivery 
to  have  been  Hubbell's  uct.  The  purpose 
of  their  execution  and  delivery  is  shown 
by  the  tripartite  agreement  executed  by 
and  between  the  surviving  assignees  and 
Taylor  and  Hubbell.  This  agreement 
looked  to  the  settlement  of  the  several  es- 
tates and  the  discharge  of  the  assignees, 
and  to  accompllsb  that  object  Hubbell 
professed  to  have  procured  or  to  be  able 
to  procure  releases  to  said  assignees  from 
all  oatstandiDg  creditors  of  the  Joint  es- 
tate and  from  his  individual  estate  except 
four,  one  of  whom  was  the  oil  company, 
and  it  was  therein  expressly  stated  that 
the  four  excepted  claims  were  to  remain 
outstanding.  Such  agreement  between 
them  provided  that  a  certain  claim  against 
the  United  States  arising  out  of  the  de- 
struction of  a  ship  by  the  Confederate 
cruiser  Alabama  was  not  a  part  of  the 
Joint  estate  assigned,  but  belonging  to 
Taylor  and  Hpbbell  individually;  and 
other  claims,  with  the  consent  of  Taylor, 
were  to  be  asMlgned  to  Hubbell,  to  enable 
bim  to  pro<^ure  releases  from  creditors  of 
the  Joint  estate.  Pursuant  to -this  agree- 
ment the  two  releases  in  questlou  were  de- 
livered by  Hubbell,  and  be  must  be  held  to 
be  bound  by  the  express  stipulation  that 
the  oil  company's  i^laim  was  to  remain 
outstanding  against  him,  and  that,  so  far 
as  the  release  to  Taylor  was  concerned,  it 
expressly  limited  its  operation  to  Taylor, 
and  was  intended  to  discharge  him  alone. 
In  other  words,  he  must  be  deemed  to 
have  consented  to  the  latter  provision. 
In  Rogers  V  Hosack's  Ex'rs,  18  Wend.336, 
Judge  CowEN  said.  In  speaking  ot  the  rule 
that  the  release  of  one  of  two  Joint  debtors 
operates  to  discharge  both,  "the  rule  has 
generally,  it  not  universally,  been  applied 
to  cases  where  such  co-debtors  were  re- 
leased without  the  consent  of  the  other. 
*  *  *  The  release  is  like  the  leaving  otf 
of  tbe  seal  from  a  bond,  which  subverts 
the  whole  contract.  »  •  •  Butthecase 
is  different  when  tbe  alteration  is  by  the 
consent  ot  all  the  parties,  accompanied 
with  an  intention  that  those  only  should 
be  discharged  whose  names  ur  seals  are 
torn  off  in  the  case  supposed,  or  who  are 
released  as  in  the  case  at  bar."  After  dis- 
cussing the  facts  ot  tbe  case  before  bim,  he 
reaches  tbe  conclusion  that  the  debtor 
who  claimed  tbe  benefit  ot  the  strict  mle 
intended  to  remain  liable,  and  said: 
"  I'pon  principle  there  is  nothing  to  pre- 
vent such  an  agreement."  To  tbe  same 
effect  is  Burson  v.  Kincaid.S  Pen.  &  W.  67. 
Upon  the  assumption,  therefore,  that  the 
Judgment  against  Taylor  and  Hubbell 
was  Joint,  our  conclnsion  Is  that  Hubbell 
was  not  discharged  by  tbe  release  ot  Jan- 
uary, 1874. 

But  the  conclusive  fact  in  this  connection 
is  thatno  Joint  Judgment  ever  wasentered 
.against  Taylor  and  Uubbeil.    Tbe  whole 


ot  tbe  appellant's  argument  Is  built  npoa 
tbe  assumption  that  such  a  Judgment 
existed,  and  his  effort  bus  been  to  con- 
vince us  that,  although  the  Judgment  was 
not  Joint  in  form,  yet  it  must  and  should 
be  so  treated  by  tbe  court  on  this  appeal. 
Having  exhausted  all  the  remedies  possible 
In  an  ineffective  eOort  to  correct  the  judg- 
ment and  make  it  Joint,  be  asks  this  court 
to  so  regard  it,  for  tbe  purpose  of  enabling 
him  to  invoke  the  aid  ot  a  harsh  and 
technical  rule  of  law,  to  discharge  bim 
from  an  obligation  towards  the  payment 
of  which  it  does  not  appear  that  he  has 
ever  contributed  a  cent.  To  do  so  would 
manifestly  subvert  and  overthrow  tbe 
intention  ot  the  parties  in  tbeir  various 
complicated  dealings  had  in  the  settle- 
ment of  the  several  estates.  Tbey  had  a 
right  to  contract  upon  the  faith  ot  the  rec- 
ord as  it  stood,  and  it  Is  not  unreason- 
able to  assume  that,  If  the  Judgment  had 
been  Joint  in  form,  the  result  sought 
would  have  been  reached  in  another  way, 
and  the  case  not  embarrasBed  with  the 
questions  that  have  arisen  upon  tbe  sev- 
eral assignments  and  releases  that  have 
been  executed.  The  fact  that  is  prominent 
all  through  the  negotiations  is  that  the 
oil,  company  never  intended  to  release  its 
claim  against  Hubbell,  and  Hubbell  was 
well  aware  of  that  fact. 

The  other  ground  for  the  Judgment 
sought  rests  wholly  upon  the  question 
whether  Mr.  Lord  had  authority  to  exe- 
cute and  deliver  the  release  given  to  Hub- 
bell. The  trial  court  found  that  such  in- 
strument was  executed  without  any 
power  or  authority,  and,  as  to  the  oil 
company's  claim,  was  wholly  inoperative 
and  void.  It  may  be  conceded  tbat  the 
assignment  of  October  tf,  1874,  was  in- 
tended to  relate  back  to  and  have  effect 
as  of  a  date  prior  to  thn  execution  of  tbe 
release.  By  the  terms  ot  the  instrument  ot 
August,  1872,  the  oil  compa  ay  assigned  only 
its  claim  against  Taylor  individually  and 
against  bis  individual  estate  in  the  hands 
of  the  a^eignee.  By  the  Instrument  ot  Oc- 
tober, 1874,  it  assigned  its  claim  against 
the  joint  property  ot  Taylor  and  Hubbell. 
In  both  it  expressly  reserved  its  claim 
against  Hubbell  individually.  This  was 
in  entire  harmony  with  the  tripartite 
agreement,  which  recited  the  fact  that  the 
assignees  had  never  realized  anything 
from  Hubbell's  individual  estate,  and 
which  contemplated  the  discharge  of  the 
assignees  by  the  creditors,  but  tbat  tbe 
oil  company  should  retain  its  claim 
against  Hubbell.  The  legal  conclnsion 
which  the  appellant  asked  the  court  to 
draw  from  the  two  assignments  was  that 
they  were  ineffectual  to  divide  the  claim, 
and  carried  to  the  assignee  the  right  to 
collect  the  whole  Judgment;  that  is,  that, 
although  the  assignor  intended  to  sell, 
and  the  assignee  to  buy,  but  a  part  or 
share  of  the  claim,  and  clearly  expressed 
such  intent  in  the  deed  of  assignment,  tbe 
law  gives  to  the  instrument  an  entirely 
different  effect,  and  transfers  what  neither 
nteuded  should  pass  by  it.  I  know  of  no 
principle  of  law  that  works  such  a  result, 
and  no  authority  is  cited  to  sustain  It. 
The  authorities  that  are  cited  hold  simply 
that  a  creditor  cannot  split  up  a  single 
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cause  of  action  without  the  consent  ot  the 
debtor.  The  reason  for  this  rule  Is  that 
to  permit  a  cause  ot  action  to  be  divided 
would  subject  the  debtor  to  many  embar- 
rassments and  responsibilities  not  contem- 
plated in  bis  original  contract'.  He  has 
a  rigrht  to  stand  upon  the  singleness  of  his 
original  contract,  and  to  decline  any  as 
slgnment  by  which  it  may  be  brokep  into 
fragments.  Mandeville  t.  Welch,  5  Wheat. 
277.  But  the  rule  goes  only  to  the  right 
to  sue  as  assignee  of  a  part  of  a  single 
cause  ot  action.  It  does  not  deny  the 
right  to  sell  and  transfer  an  undivided 
part  of  a  demand;  and  it  all  the  owners 
unite  In  a  suit  upon  It  the  fact  of  the  as- 
dgnment  of  a  part  constitutes  no  defense. 
We  need  nut  consider  in  this  case  what 
title'or  authority  Mr.  Lord  acquired  under 
the  assignment  to  him,  or  what  would 
have  been  the  effect  on  the  claim  if  Taylor 
or  the  assignee  bad  paid  it  in  full  to 
Lord.  No  such  question  arises.  The  only 
pertinent  inquiry  is,  did  Lord,  under  the 
assignment  of  the  demand  against  Taylor, 
acquire  power  to  release  Hubbell?  That 
Inquiry  was  properly  answered  at  the 
trial,  and  there  was  no  error  in  the  re- 
fusal to  find  the  request  I  have  quoted. 
If  the  assignment  was  ineffectual  to  di- 
vide the  claim,  the  title  remained  in  the 
oil  corhpany;  but,  as  the  Judgments  were 
several,  and  not  Joint,  and  no  question  of 
payment  by  either  debtor  arises,  it  Is  not 
perceived  why  the  judgment  against  Tay- 
lor could  not  be  separately  assigned.  No 
one  was  prejudiced  by  such  a  transaction, 
and  the  rights  ot  the  debtors  between 
themselves  remain  unimpaired  and  un- 
affected. The  claim  that  Mr.  Lord  in- 
curred some  liability  to  Hubbell  Incase 
the  release  was  ineffectual  to  discharge 
him,  is  not  available  on  this  appeal.  No 
motion  was  made  to  amend  the  complaint 
except  in  respect  to  the  demand  for  Judg- 
ment.' The  claim  against  Lord  could  not 
stand  upon  the  allegation  of  the  com- 
plaint, and  the  court  properly  denied  the 
motion  to  amend.  The  judgment  should 
be  affirmed.  All  concur,  except  Parkeb, 
J.,  not  sitting. 


(U4  N.   T.  S62) 

Knoweb  et  al.  v.  Central  Nat.  Bank 
et  al. 

First  Nat.  Bank  et  al.  v.  Same. 

(Court  cf  Appeals  of  New  York,   Second  DMe- 
ion.    April  U,  1891.  j 

AsajsKifxirr  vob  Bkneht  or  Crbditobs— Faiuo. 

1.  Fsyment  by  the  assignee  to  a  proferred 
creditor,  as  directed  in  the  assignment,  vests  title 
in  snoh  creditor  to  the  money  so  paid,  though  the 
assignment  is,  in  an  aotion  afterwards  liegun, 
declared  frandalent  as  to  creditors,  where  sucn 
preferred  creditor  has  not  participated  in  the 
finiad. 

2.  The  fact  that  such  preferred  creditor,  after 
the  assignment,  procured  judgment  by  ooniession 
on  his  claim,  issued  execution,  and  directed  the 
shorifl  to  levy  on  the  assigned  property,  that  he 
knew  that  the  assignor  intended  to  defraud  his 
creditors,  and  that  when  payment  was  made  to 
him  by  the  assignee  he  Knew  that  an  action 
brought  by  a  third  party  was  pending  to  declare 
the  assignment  y<^d,  do  not  render  him  a  partio- 
ipant  in  the  fraud. 

Affirming  6  N.  Y.  Oupp.  236,  es& 


Appeals  from  final  Judgments  entered 
upon  decisions  of  the  general  term  ot  the 
supreme  court  In  the  first  Judicial  depart- 
ment, afiirining  interlocutory  judgments 
sustaining  demurrers  to  the  complaints. 
The  main  and  ultimate  purpose  of  the  ac- 
tions was  to  require  thedefendantbank  to 
pay  the  amount  of  money  received  by  it 
from  the  assignee  for  the  benefit  of  credit- 
ors of  Halsted,  Haines  &  Co. ;  and,  to  sup- 
port such  relief  in  behalf  of  the  plaintiffs 
in  the  first  action,  it  is  alleged  that  in 
July,  1S84,  Halsted,  Haines  &  Co.,  being 
possessed  of  a  stock  of  goods  of  the  value 
of  f450,00(>  and  other  property,  made  to 
one  May  a  general  assignment  for  the  al- 
leged benefit  of  their  creditors,  and  by  it 
directed  the  assignee  to  pay  a  large 
number  ot  preferred  debts,  amounting  to 
about  9409,000,  among  which  was  the 
claim  of  the  defendant  bank,  amounting 
to  $40,000;  that  on  or  about  the  •17th  day 
of  October,  1884,  that  sum  was  paid  by 
liimtosucb  bauk;  that  on  September  20 
and  October  18, 1884,  the  plaintiffs  recov- 
ered Judgments  against  Halsted,  Haines 
&  Co.,  upon  which  executions  were  issued 
and  returned  unsatisfied ;  that  in  Janu- 
ary, 18H5,  actions  were  commenced  by  the 
plaintiffs  against  such  assignors  and  as- 
signee to  set  aside  the  assignment,  upon 
the  ground  that  it  was  made  with  intent 
to  hinder,  delay,  and  defraud  the  creditors 
of  the  assignors:  and  that  on  December 
12th  and  13th  Judgments  in  such  actions 
were  obtained  and  entered,  setting  aside 
the  assignment  on  that  ground.  And  the 
plaintiffs  further  allege,  on  information 
and  belief,  that  after  having  made  the  as- 
signment  with  such  fraudulent  intent,  and 
in  August,  1884,.Halsted,  Haines  &  Co.,  in 
furtherance  of  such  fraudulent  design,  col- 
luded with  the  creditors  whose  claims 
were  preferred,  by  which  each  of  them,  in- 
cluding the  defendant  bank,  with  full 
knowledge  of  the  fraudulent  design  of 
Halsted,  Hainea  &  Co..  and  with  like  de- 
sign on  their  part,  obtained  Judgments 
against  Halsted,  Haines  &  Co.,  for  their 
claims  so  preferred,  it  being  confessed  by 
them  in  favor  of  such  bank ;  that  execu- 
tions were  issued  upon  such  judgments 
to  the  sheriff,  requiring  hi  in  to  seize  and 
hold  the  assigned  property,  and  thereby 
secure  the  same  from  the  efforts  of  the  un- 
preferred  creditors  to  secure  thereout  their 
demands,  and  to  enable  the  assignee  to 
sell  under  the  assignment;  and  that  the 
sberilt,  acting  upon  the  Instructions  of  the 
preferred  creditors,  allowed  the  assignee 
to  sell  the  property  under  the  assignment, 
which  he  did,  and  the  executions  were  re- 
turned unsatisfied.  Theplaintltts  also  al- 
leged that,  at  the  time  thedefendant  bank 
received  payment  ot  the  amouuts  of  its 
preference,  a  suit  commenced  in  September, 
1884,  in  favor  of  parties  named,  (other 
than  any  of  these  plaintiffs,)  creditors  of 
H.,  H.  &  Co.,  to  set  aside  the  assignment 
upon  the  ground  before  mentioned,  was 
pending;  and  that  the  defendant  bank 
knew  of  its  existence  and  object;  and  that 
In  January,  1888,  judgment  was  therein 
entered,  setting  aside  the  assignment. 
Then  followed  the  allegation  that  the  as- 
signment was  made  by  H.,  H.  &  Co.  with 
intent  to  binder,  delay,  and  defraud  tfaei* 
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creditors.  Including  the  plaintlfTs,  who 
were  Bui*h  at  the  time  It  was  made.  These 
are  substantially  the  nsatters  alleged  in 
the  complaint  In  the  actlun  No.  1.  The 
plflintiffB  in  the  other  action  do  not  allege 
the  recovery  of  auy  Judgment  by  them  set- 
ting aside  the  assign  raeut.  Nor  is  it  there 
claimed  that  the  defendant  bank  was  in 
any  way  connected  with  any  fraud  in 
the  assignment  or  its  execution.  In  other 
respects,  the  complaiut  is  substantially 
the  same  as  In  the  action  flrst  mentioned. 
One  of  the  grounds  of  demurrer  in  each 
was  that  the  complaint  did  not  state 
facts  Bufficleut  to  constitute  a  cause  of  ac- 
tion. 

John  J.  Adams,  for  appellants.    Oeorge 
A.  Strong,  for  respondents. 

Bradley,  J.,  (after  stating  the  tacts  as 
above.)  This  controversy  presents  the 
question- whether  or  not  a  creditor  of  an 
assignor  for  the  benefit  of  creditors  can  re- 
tain the  money  paid  to  blm  by  the  as- 
signee pursuant  to  the  direction  in  the  as- 
signment, as  against  another  creditor, 
'Who  by  action  subsequently  brought  suc- 
ceeds in  setting  aside  the  assignnient  as 
fraudulent  against  the  creditors  of  the  as- 
signor. It  is  urged  on  the  part  of  the 
plaintiffs  that  the  creditor  receiving  pay- 
ment of  his  debt  from  the  assignee  takes 
It  subject  to  the  condition  that  the  assign- 
ment remains  effectual  and  that  when  the 
assignment  fails  the  title  of  the  creditor  to 
the  money  so  paid  him  pursuant  to  its  di- 
rection fails;  and  that,  for  the  purpose  of 
,  the  remedy  of  the  attaching  creditors,  the 
money  so  paid  must  be  treated  as  part  of 
the  estate  of  the  debtor,  to  be  accounted 
for  by  the  creditor  receiving  it.  This 
proposition  is  founded  upon  the  assump- 
tion that  he  received  the  payment  and 
took  the  money  through  the  title  vested 
by  the  assignment  In  the  assignee,  and 
not  otherwise.  It  is  a  familiar  rule  that  a 
debtor  may  voluntarily  pay  such  of  bis 
creditors  as  he  pleases, and  they  may  take 
payment  to  the  exclusion  of  others,  and 
thus  exhaust  all  his  property;  and,  at 
the  time  the  one  in  question  was  made,  an 
insolvent  debtor  might  legitimately  ac- 
complish the  same  thing  by  means  of  a 
preferential  assignment  of  bis  entire  prop- 
erty for  the  benefit  of  his  creditors.  Al- 
though this  necessarily  had  the  effect  to 
withdraw  his  estate  from  the  ordinary  le- 
gal process,  and  thus  operated  to  hinder 
the  creditors  in  the  collection  of  their 
debts,  it  was  valid  if  made  In  good  faith, 
and  did  not  unnecessarily,  by  its  direc- 
tions, delay  the  appropriation  of  the  as- 
signed property  to  the  payment  of  credit- 
ors in  the  order  provided  for  by  the  as- 
signment. When  the  trust  is  accepted  by 
the  assignee,  he  may  be  compelled  to  exe- 
cute its  directions,  and  it  is  irrevocable  by 
the  assignor.  And  the  question  whether 
or  not  an  assignment  Is  fraudulent  in 
fact,  as  against  the  creditors  of  the  as- 
signor, la  not  important  for  the  purposes 
of  the  execution  of  it  by  the  assignee,  un- 
less an  attack  by  action  is  made  upon  it 
by  them  or  some  of  them.  Until  then  his 
duty  to  proceed  in  its  execution  continues. 
And  consistently  with  that  duty  he  Is  en- 
titled to  bare  allowed  to  blm  all  pay- 


ments before  then  made  by  him  of  and  up- 
on debts  of  the  assignor  in  accurdawM) 
with  the  instructions  given  by  the  terms 
of  the  assignment.  Ames  v.  Blunt,  5 
Paige,  15;  Collumb  v.  Read.  24  N.  Y.  505; 
Pood  V.  Comstock,  20  Hun.  492,  87  N.  Y. 
627. 

All  the  creditors  of  the  debtor  are  enti- 
tled to  payment  of  the'r  lawful  claims 
against  him,  if  his  property  is  sufficient 
to  pay  them ;  and  those  given  a  prefei-ence 
by  his  assignment  are  entitled  to  payment 
by  force  of  the  directions  contained  in  it, 
while  the  assignee  Is  at  liberty  to  execute 
them.  The  title  Is  vested  in  an  assignee 
for  the  purpose  merely  of  executing  the 
trust  in  the  manner  directed,  and  essen- 
tially so  to  enable  him  to  do  it.  And 
when  payment  is  made  by  an  assignee  to 
the  creditor,  parsunnt  to  such  directions, 
the  latter  receives  the  fund  from  the  debt- 
or through  the  execution  of  the  trust,  and 
his  title  is  supported  by  the  pi-e-existing 
debt  upon  which  puymeut  is  made,  pursu- 
ant to  the  right  of  the  debtor  to  make 
and  the  creditor  to  i-eceive  It.  By  the 
commencement  of  an  action  in  equity  by 
a  judgment  creditor  to  reach  the  proper- 
ty of  his  debtor,  he  obtains  a  lieu  upon 
the  choses  in  action  and  equitable  in- 
terests of  the  latter,  which  lien  becomes 
effectual  upon  the  i-ecovery  of  judgment 
for  the  relief  sought.  Edmeston  v.  Lydp, 
1  Paige,  B37;  Eager  v.  Price,  2  Paige,  -333. 
This  rnle  is  not  to  the  sa'me  extent  appli- 
cable to  property  subject  to  levy  of  execu- 
tion. Bank  v.  Schermcrhorn,  Clarke,  Ch. 
297;  Davenport  V.Kelly,  42  N.Y.  19.3.  No 
action  affecting  this  case,  in  which  any  of 
these  plnintiffH  were  parties  or  represented 
as  such,  was  brought  until  after  payment 
was  made  to  the  defendant;  and  no  lien, 
by  relation  to  a  time  prior  to  that,  was 
acquired  by  them  on  the  fund  so  paid. 
They  must  rest  their  claim  to  recover  up- 
on the  position  that,  because  the  assign- 
ment was  fruudulr-ut  as  against  the  cred- 
itors of  the  assignor,  the  title  to  the  money 
paid  never  passed  to  the  defendant,  but 
remained  in  the  debtor.  It  is  true  that 
the  theory  upon  nhich  property  friiudu- 
lently  assigned  is  reached  by  a  creditor. 
on  adjudication  to  that  effect.  Is  that  title 
has  not  passed  from  the  assignor,  and 
such  is  the  ground  upon  which  a  levy  of 
execution  upon  assigned  property  Is  effect- 
ually supported.  It  may  be  observed  that 
an  assignment,  being  valid  be<  ween  the 
parties  to  it,  is.  If  fraudulent  as  against 
creditor.s,  only  voidable  by  adjudication  at 
their  election,  or  that  of  some  or  one  of 
them;  and. unless  an  attack  ismade  with  a 
view  to  such  judicial  determination,  it  will 
be  treated  as  valid,  and  must  be  executed 
accordingly.  And  when  faithfully  executed 
by  the  assignee,  without  such  challenge  by 
snycreditor.lt  is  difficult  to  see  any  sound 
principle  upon  which  the  results  should  be 
subverted.  Diligence  may  defeat  its  execu- 
tion, but  to  hold  that,  so  far  as  the  trust 
has  been  performed,  no  rights  hare  been 
eSectunlly  taken  from  it,  would  render  it 
unsafe  for  any  creditor  to  accept  payment 
otherwise  than  by  force  of  adjudication, 
or  after  the  validity  of  an  assignment  is  In 
that  manner  established. 

It  is,  however,  urged  that  an  antecedent 
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debt  does  not  fnmtsb  a  stipportlngconsltl- 
eration  tor  money  paid,  to  enable  the  re- 
ceiving creditor  to  retain  it,  as  against 
another  who  proceeds  upon  or  successfully 
for  an  adjudication  of  the  invalidity  of  an 
assignment  pursuant  to  which  the  pay- 
ment is  made,  it  is  not  seen  that  thedoc- 
trine  sought  to  be  applied,  in  its  relation 
to  the  transfer  ofproperty, necessarily  aids 
tbe  plaintiffs.  The  sale  of  property  to  a 
creditor  in  payment  of  a  debt,  and  taken 
by  the  latter  solely  for  the  purpose  of  such 
payment,  cannot  be  defeated  by  another 
creditor  by  reason  of  thefraudulent  Intent 
on  the  part  of  tbe  rendor,  altboosh  the 
pnrcbaser  was  cognizant  of  such  intent  of 
tbe  vendor.  Dudley  v.  Danfortb,  61  N.  Y. 
626.  And  while  the  sale  to  tbe  creditor 
has  In  the  debt  due  bim  a  ralnable  consid- 
eration for  its  support,  be  will  not.  witb- 
ont  tbe  aid  of  some  new  consideration,  be 
treated  as  a  boaa  Sde  purchaser,  in  such 
sense  as  to  take  title  paramount  to  a  pri- 
or equity  or  Hen  existing  in  favor  of  an- 
other. Ray  V.  Birdseye,  5  Denio,  619; 
Wo<»d  V.  Robinson,  22  N.  Y.  567;  Seymour 
V.  Wilson,  19  N.  Y.  421.  This  doctrine 
wonid  be  applicable  to  the  case  at  bar  if 
tbe  plaintiffs  bad  acquired  a  lien  on  tbe 
fund,  or  the  property  producing  It,  prior 
to  the  time  the  payment  was  made  to  the 
defendant  bank.  But  the  contrary  is  the 
fact,  and  at  that  time  tbe  equity  of  the  de- 
fendant was  equal  to  that  of  tbe  plalntiOs. 
The  title  of  the  defendant  to  the  money 
paid  upon  its  claim  did  not  depend  for 
support  upon  that  of  the  assignee,  as 
wobld  De  the  case  of  a  stranger  taking  a 
transfer  of  property  from  the  trustee;  but 
tbe  pnymunt  was  a  performance  of  the  di- 
rections of  the  asHignor  In  his  assignment, 
and  by  foi-ce  of  those  directions  the  fund 
passed  from  the  assignor,  through  tbe  act 
of  tbe  assignee,  to  tbe  defendant  tn  dis- 
cbarge of  tbe  debt  duo  to  it;  audit  would 
seem  that  the  latter  could  rest  upon  its 
right  to  take  the  money  paid,  and  retain 
it,  supported  by  title,  as  effectually  as  if 
it  had,  without  the  aid  of  an  assignee, 
been  paid  to  him  directly  by  tbe  debtor. 
Bank  v.  Uubbell.  117  N.  Y.  397,  22  N.  E. 
Reo.  1031.  This  view  is  not  inconsistent 
with  the  fact  that,  when  an  assignment  is 
set  aside,  the  functions  of  an  assignee 
cease,  and  the  entire  provisions  of  the  in- 
strument fall.  By  reason  of  the  voidable 
rather  than  void  nature  of  such  an  Instru- 
ment, and  of  the  fact  that  it  Is  valid  be- 
tween the  parties  to  it,  tbe  Instructions 
given  by  it  remain  eBectnal,  and  the  exe- 
cution of  them  may  proceed  until  inter- 
rupted by  some  legal  process  or  proceeding 
bavlng  that  effect.  The  view  here  taken 
is  that  the  Invalidity  of  the  assignment, 
established  in  the  subsequent  actions  of 
tbe  plaintiffs,  did  not  have  the  effect  to  re- 
store tbe  fund  paid  to  tbe  defendant  to  the 
estate  of  tbe  debtor  for  the  purpose  of  re- 
lief in  their  behalf,  nor  was  it  subject  to 
any  Hen  In  their  favor  as  creditors  of  the 
assignor.  Our  attention  is  called  to  no 
adjudicated  case  presenting  this  precise 
qoestlon,  but  Murphy  v.  Briggs,  89  N.  Y. 
416.  has  analogonsl.v  in  principle  some  ap- 
plication to  the  subject.  There  a  debtor 
conyeyed  real  estate  in  fraud  of  bis  credit- 
ors, aud  at  bis  request  tbe  grantee  made 


a  mortgage  upon  tbe  premises  to  a  credit- 
or of  the  grantor  to  secure  the  payment 
of  a  debt  due  from  the  latter  to  tbe  mort- 
gagee. The  position  was  taken  by  the  at- 
tacking creditors  there,  as  here,  that,  as 
the  deed  was  set  aside,  there  was  no  title 
In  the  grantee  to  support  the  mortgage. 
But  the  court  held,  in  effect,  that  the  secu- 
rity for  the  payment  of  the  debt  wa?  in  le- 
gal effect  furnished  by  the  grantor  through 
bis  grantee,  who  then,  being  apparently 
vested  with  the  legal  title,  was  the  instru- 
ment to  execute  tbe  mortgage,  and  that 
tbe  mortgagee  bad,  in  the  debt  which  It 
was  given  to  secure,  a  valuable  considera- 
tion. In  that  case  the  mortgage  was  de- 
pendent for  its  support  upim  title  In  the. 
mortgagor,  while  in  the  present  one  the 
payment  may  have  been  effectually  made 
upon  tbe  mere'  Instructions  or  directions 
of  tbe  debtor  given  to  a  person  appointed 
by  bim  to  make  It,  unaided  by  title  in  the 
person  executing  sncb  directions.  The 
nature  of  the  relation  between  an  assign- 
or and  assignee  for  tbe  benefit  of  creditors 
is  not  one  of  contract,  but  the  assignee 
takes  bis  position  as  such  by  appoint- 
ment; and  because  tbe  assignor,  after 
making  such  assignment  embracing  hlsdi- 
rectlons,  ceases  to  have  any  dominion  over 
the  property,  any  successor  to  the  as- 
signee, on  bis  retirement  by  resignation  or 
otherwise  from  the  trust,  can  only  be  ap- 
pointed by  the  court.  This  has  no  essen- 
tial bearing  upon  the  question  here,  fur- 
ther than  it  tends  to  illustrate  the  fact 
that  tbe  title  Is  given  to  tbe  assignee  sim- 
ply to  enable  bim  to  execute  the  directions 
of  tbe  assignor  embraced  in  thelustrument 
by  which  he  is  appointed.  Tbe  fact,  aH 
has  been  held,  that  the  asslgneecannot,  as 
against  a  creditor  successfully  attacking 
an  assignment,  retain  moneys  In  payment 
of  a  preferred  debt  due  from  the  debtor  to 
liim,  or  to  a  firm  of  which  be  is  a  mem- 
ber, is  not  inconsistent  with  the  right  of 
another  creditor  to  hold  that  paid  to  bim 
upon  a  debt  due  bim  from  the  assignor. 
The  reason  for  this  difference  evidently 
arises  out  of  tbe  relation  of  tbe  assignee  as 
a  party  to  the  instrument  creating  the 
trust,  and  who  is  charged  with  Its  execu- 
tion; and  theoretically  his  right  to  funds 
which  he  Is  authorized  by  the  assignment 
to  take  and  apply  to  his  own  use  is  not 
entirely  perfected  until  his  account  of  tbe 
execution  of  the  trust  is  rendered  and  in 
some  manner  approved  or  established. 
This  rule  is  generally  applicable  to  trus- 
tees, and  by  statute  is  applied  to  executors 
and  administrators  who  bave  claims 
against  tbe  estates  represented  by  them. 
In  Hone  v.  Henriqnez,  13  Wend.  240,  the 
question  had  relation  to  the  claim  of  right 
by  a  creditor  to  set  off  his  debt  against 
the  proceeds  of  property  placed  by  the  as- 
signor In  his  bands  to  sell.  The  assign- 
ment was  adjudged  fraudulent  and  void, 
and  It  was  properly  held  he  could  not 
make  the  set-off.  ills  was  not  a  case  of 
payment,  and  he  had  no  claim  of  title. 
The  question  here  did  not  arise  in  that 
case.  'I'hese  views  lead  to  the  conclusion 
that  payment  by  the  assigneetou  creditor 
of  the  assignor  of  the  amount  of  the  debt 
due  him,  pursuant  to  the  directions  in  the 
assignment,  before  any  lien  isobtalnednp- 
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on  tlie  fond,  to  effectnal  toveBt  title  In  Bucb 
creditor  to  the  money  so  paid,  although 
the  asBignmentis.in  an  action  subaeqaent- 
ly  commenced.  ad]ndged  fraudulent  and 
▼old,  aa  against  the  creditors  of  the  as- 
signor. 

We  have  thns  far  proceeded  npon  the 
assumption  that  the  defendant  bad  not  In 
any  manner  participated  in  the  fraad 
charged  against  the  asslguor.  The  al- 
legations in  the  complaint  In  the  Knower 
action  charging  collusion,  after  theanslgn- 
m'ent  was  made,  of  the  assignors  with  the 
defendant  and  other  preferred  creditors, 
resulting  in  Judgments  and  execntluns, 
and  finally  a  sale  of  the  property  by  the 
assignee,  and  the  return  of  the  executions 
unsatisfied,  would  be  effectual  to  support 
the  action,  If  the  validity  of  the  defend- 
ant's debt  against  the  assignor  were 
challenged  by  any  allegation  in  the  com- 
plaint. But,  In  considering  the  question 
arising  upon  the  charge  referred  to,  it 
must  stlil  be  assumed  that  such  debt  was 
honestly  due  from  the  assignor  to  the  de- 
fendant. This  charge  had  relation  only 
to  transactions  after  the  assignment  was 
made;  and  thedefendant,  with  knowledge 
of  the  fraudulent  design  of  the  assignor, 
was  seelting  to  obtain  payment  of  the  debt 
dne  to  it.  The  only  allegation  tending  to 
show  a  pur4JOse  to  prejudice  other  cred- 
itor's was  that  the  defendant  and  such 
other  preferred  creditors  directed  the  sher- 
iff to  seize  and  hold  the  assigned  property 
upon  the  executions,  and  "thereby  secure 
the  same  from  the  Just  and  legal  efforts  of 
the  unpreferred  creditors  to  secure  pay- 
ment thereout  of  their  Just  demands 
against  the  same,  and  to  enable  the  said 
assignee  to  sell  and  dispose  of  the  same 
under  said  alleged  general  assignment." 
No  inference  necessarily  arises  from  such 
allegation  that  the  defendant  acted  with 
any  purpose  other  than  to  secure  the  pay- 
ment of  its  own  debt.  And  with  that 
view  it  was  at  liberty  to  procure  confes- 
sion by  the  assignor  of  judgment,  issue 
execution,  and  direct  the  sheriff  to  levy  it 
on  the  property.  And,  as  has  already 
been  observed,  the  mera  fact  of  knowledge 
on'thepart  of  a  creditor  of  the  intent  of 
his  debtor  to  defraud  hia  creditors,  by  the 
disposition  ol  his  property  to  pay  or  in 
payment  of  the  debt  due  from  him  to  the 
former,  does  not  prejudice  the  right  of  the 
creditor  to  seek  and  obtain  payment.  The 
case  of  Mackle  v.  Cairns,  5  Cow.  547,  has 
no  necessary  application  to  this  branch 
of  the  present  case.  There  the  assignor, 
after  making  a  general  assignment  for 
the  benefit  of  creditors,  which,  by  reason 
of  trusts  reserved  for  the  benefit  of  the 
assignor,  was  apparently  fraudulent,  as 
against  his  creditors,  confessed  a  judg- 
ment to  the  nssignees  as  such,  while  the 
a.sslgnment  remained  valid  between  the 
parties  to  it.  The  assignment  and  judg- 
ment were  held  to  be  fraudulent  as  against 
the  creditors.  The  judgment  so  confessed 
and  taken  was  Intenued  to  be  resorted  to 
only  in  the  event  the  assignment  should 
be  adjudged  invalid,  and  In  the  mean  time 
the  purpose  of  the  assignees  was  to  pro- 
ceed In  execution  of  the  assignment.  The 
result  of  the  final  determination  was  that 
the  judgment  was  lnfecte<I  with  the  same 


vice  as  was  the  assignment  Itself.  In  the 
present  case  the  confession  of  Judgment 
was  to  a  creditor,  and  founded  upon  a 
valid  debt;  and  it  must  be  assumed  that 
the  defendant  took  it  for  its  own  benefit. 
This  it  hud'  the  right  to  do.  It  Is  not  seen 
bow  knowledge  of  the  defendant,  at  the 
time  of  the  receipt  or  payment  of  its  debt, 
that  a  suit  was  then  pending  in  behalf  of 
the  parties,  other  than  any  of  the  plain- 
tiffs here,  to  set  aside  the  assignment,  can 
aid  the  plaintiffs,  or,  as  against  them, 
prejudice  the  defendant.  The  other  action 
referred  to  was,  in  its  effect  and  result, 
available  only  to  the  parties  plain tifl  In  it, 
and  for  the  purposes  and  to  the  extent  of 
their  claim  only,  against  the  assignor, 
would  the  adjudication  in  their  favor  set 
aside  the  assignment.  Bostwick  v.  Menck, 
40  N.  T.  883.  There  is  no  other  question 
requiring  consideration.  The  judgment 
should  be  affirmed.    All  concur. 


(124  N.  Y.  671) 

RfCAn  V.  Bank  of  Attioa. 

(Oonrt  df  Appeal!  of  New  York,  SeconA  Dfofe- 
ion.     April  14,  1891.) 

EviDBNOE— Paeol  TO  Vabt  WaiTuia  —  Neooma- 

BLB  INBTBUICSKTS  —  FLBADIKO  AND  PROOV^ Va- 
BIAHOB. 

1.  Wliere  a  certifloate  of  deposit  contains  no 
stipulation  as  to  interest,  parol  evidence  is  not 
admissible  to  prove  that  wbeu  It  issued  the  oer- 
tiflcate  the  bank  agreed  that  it  shoold  bear  In- 
terest. 

3.  In  an  action  to  recover  money  deposited 
with  defendant  banlc,  it  appeared  that  a  certifl- 
oate of  deposit  was  issued  payable  to  plaintiff  "on 
return  of  this  certificate. "  'llie  complaint  did 
not  set  np  the  certificate,  but  the  answer  did,  and 
alleged  that  plaintiff  wa»  not  the  owner  nor  in 
possession  of  the  certificate,  but  tliat  before  the 
commencement  of  Uie  action  he  liad  transferred  it 
to  one  R.,  since  deceased,  whose  executor  de- 
manded payment  thereon.  On  trial  the  certificate 
was  prodaced  in  evidence,  and  fvas  not  indorsed 
by  plaintiff.  Hel<I,  that  defendant  could  not 
prove  that  the  money,  when  deposited,  was  the 
money  of  R. 
Modifying  8  N.  Y.  8upp.  8M. 

Appeal  from  supreme  court,  general 
term,  fifth  department. 

AtarsbaJI,  Cliotov  &  Wilson,  for  appel- 
lant.   O.  O.  Cottle,  for  respondent. 

Faskkr,  J.  We  agree  with  the  court  be- 
low in  all  respects  save  one.  The  admis- 
sion of  parol  testimony,  tending  to  show 
an  agreement  by  the  defendant  to  pay  In- 
terest, was  error,  because  its  purpose  was 
to  vary  the  terms  of  the  certificate  of 
deposit,  which  was  as  follows:  "f4.162.64. 
Bank  of  Attica,  State  of  New  York. 
Buffalo,  March  25, 1879.  J.  J.  F.  Read  has 
deposited  in  this  bank  forty-one  hundred 
and  fifty -two  64-100  dollars,  payable  to  the 
order  of  J.  J.  P.  Read,  on  return  of  this 
certificate.  W.  K.  Allen,  Cashier.  J.  W, 
Smith,  Teller."  Had  the  plaintiff,  after 
receiving  the  certiQcate,  made  a  demand 
for  payment,  and  the  defendants,  in  order 
to  secure  the  use  of  the  money  tor  a  longer 
period,  had  promised  to  pay  interest  there- 
on, the  plaintiff  consenting,  it  is  not  ques- 
tioned but  such  agreementconld  have  been 
proven  and  enforced.  But  we  do  not 
understand  the  record  before  us  to  present 
such  a  situation.    On  the  contrary,  the 
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writing:  and  the  alleged  oral  agreement 
appear  to  have  constituted  one  trnnsac- 
tlon.  The  testimony  on  that  HUbJect  la  as 
foliowB:  The  plalntiftteetlfled  that,  after 
the  certiBcate  had  been  handed  to  him  by 
Allen,  (the  cashier,)  he  bud  a  conversa- 
tion aa  to  the  bank  paying  interest  on 
the  deposit.  Alien  told  him  the  deposit 
would  bear  3  per  cent  interest  if  left  for 
any  length  ol  time.'  Defendant's  cashier 
testlHed,  on  direct  examination,  that, 
after  the  certificate  of  deposit  was  made 
out  and  delivered,  he  had  some  conversa- 
tion with  plaintiff  in  regard  to  the  inter- 
est. The  understanding  was  that  the  cer- 
tificate should  bear  interest  at  8  per  cent. 
On  cross-examtnation  he  was  asked:  "Are 
you  in  the  habit  of  making  a  private  ar- 
rangement that  certificates  sborld  bear 
Interest,  and  notnote  it  in  the  certificate?" 
He  answered:  "No,  sir;  my  intention 
was  to  have  written  in  there  the  rate  of 
interest  that  we  agreed  to  allow  him.  The 
conversation  was  this:  When  1  handed 
him  the  certificate  he  says, '  Yon  are  to  al- 
low me  interest  on  this,  are  yon  ? '  I  said : 
'Yon  are  a  man  pretty  flush  in  money,  and 
yon  ought  not  to  ask  luterest  of  as.' 
*  Well,'  he  says. '  T  can't  afford  to  leave  it 
without  something.'  'Well,'  I  said.  *  will 
three  per  cent,  do  you?'  'Yes.'  Then  a 
customer  came  and  spoke  to  me,  and  drew 
my  attention  away, and  Mr.  Read  walked 
out.  This  conversation  occurred  at  the 
time  I  handed  the  certificate  to  him." 
What  was  said  then  respecting  the  pay- 
ment of  interest  occurred  at  the  moment 
of  delivering  the  certificate:  and  the  terms 
of  commercial  paper  cannot  be  varied  by 
oral  agreements,  forming  part  of  the  same 
transaction.  Without  that  evidence  the 
plaintiff  conid  not  have  recovered  interest. 
The  Judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event,  unless  the  plaintifl,  within  80  days, 
stipulates  to  modify  the  judgment  by  de- 
ducting the  interest  recovered,  amounting 
to  $1,345.64,  in  which  event  the  Judgment 
as  so  modified  is  affirmed,  with  costs  of 
this  court  to  the  appellant.    All  concur, 


OM  N.  T.  »3) 

Brakes  et  a/,  v.  Da  Cdnha. 
(Court  ctf  Appeal*  of  New  York.   April  14, 1891.) 

PAaTHBBSHff— GtJ*IUNTT— NoTlOa  —  COUPSTaSOT 

o»  Witness— EviDBNcs. 

1.  A  firm  doing  business  under  the  individ- 
ual name  of  one  of  the  partners  may  sue  on  a 
written  Kaaranty  purporting  to  ran  to  snoh  part- 
ner individually,  where  it  appears  that  the  guar-. 
antor  knew  of  Uie  firm's  existence  when  he  gave 
the  goaranty,  and  Intended  it  for.  their  benefit 

Z.  Where  a  guaranty  given  to  a  person  in  an- 
other town  requires  the  latter  to  give  the  guar- 
antor monthly  notice  of  the  amount  due  on  the 
previous  month's  account,  and  such  notices,  when 
sent  by  mail,  are  received  without  objection,  per- 
sonal notice  18  not  required. 

8.  Where  a  continuing  guaranty  Is  given  for 
the  purpose  of  obtaining  credit  for  the  principal, 
furnishing  him  goods  under  the  guaranty  consti- 
tutes a  sufficient  consideration  therefor. 

4.  In  an  action  to  enforce  against  an  estate  a 
guaranty  given  by  the  decedent,  the  person  whose 
debt  was  guarantied  is  a  competent  witness,  since 
the  result  of  the  suit  cannot  affect  his  liability, 
though  it  may  give  him  a  different  creditor. 

6.  Where  It  is  desired  to  prove  by  a  witness 
that  lie  had  m^ed  a  certain  notice  on  the  20th  of 


each  month,  it  Is  proper  to  show  that  he  made  it 
a  rule  to  be  at  home  on  the  aoth  of  each  month 
for  tlie  purpose  of  sending  such  notices. 
Affirming  12  N.  Y.  Bupp.  861. 

Appeal  from  supreme  court,  general 
term,  first  department. 

In  November,  ISse,  the  plaintiffs,  as  co- 
partners, were  dealers  in  milkln  Delaware 
county,  under  the  name  of  George  £. 
Beakes,  and  Chester  L.  Ketcham  w^s  a 
retail  dealer  in  milk  in  the  city  of  New 
York,  who  had  been  dealing  in  plaintiffs' 
milk.  Desiring  to  continue  his  dealings 
with  the  plaintiffs,  they  required  him  to 
procure  from  bis  father-in-law,  Charles 
Qedney,  a  guaranty,  and  thereafter  he 
procured  Mr.  Gedney  to  execute  and  deliv- 
er to  plain  tltfa  the  following  Instrument: 
"New  York,  November  80, 18«6.  George  E. 
Beakes,  Esq. :  I  hereby  agree  to  become 
respouslbie  for  all  the  milk  you  may  send 
to  Chester  L.  Ketcham  on  his  order,  and  I 
require  of  you  a  notice  on  the  20th  of  each 
month,  II  payment  tor  the  previous 
month's  milk  has  not  been  made  by  that 
time.  Chaulbs  Gedney.^  In  reliance 
upon  this  guaranty  the  plaintiffs  shipped 
a  large  quantity  of  milk  to  Ketcham,  in 
the  city  of  New  York,  during  the  remain- 
der of  the  year  1886  and  the  year  1887 ;  and 
at  the  end  of  thelatter  year  there  was  due 
from  Ketcham  to  the  plaintiffs,  on  account 
of  the  milk  so  shipped,  f  2,240.24,  being  the 
balance  unpedd  for  milk  delivered  to  him 
daring  the  months  of  October,  November, 
and  December.  18K7.  Gedney  died  on  the 
80th  day  of  December,  18K7,  leaving  a  last 
will  and  testament,  in  which  the  defend- 
ant was  named  executor.  The  will  was 
admitted  to  probate,  and  letters  testa- 
mentary thereon  were  Issued  to  the  de- 
fendant, and  the  plaintiffs  having  present- 
ed tu  him  as  such  executor  a  claim  fur  the 
balance  due  for  the  milk,  and  the  claim 
having  been  disputed  by  the  defendant,  it 
was  by  agreement  of  the  parties,  and  with 
the  approval  of  the  surrogate,  referred  to 
a  referee  and  tried  before  him.  He  report- 
ed in  favor  of  the plaintlfta  for  the  amount 
claimed.  The  defendant,  upon  a  case 
made  and  settled,  moved  at  a  special  term 
that  the  report  be  vacated  and  set  aside, 
and  the  plaintiffs  moved  for  the  conflrma* 
tlon  thereof.  The  report  was  confirmed, 
and,  Judgment  having  been  entered  there- 
on, tbe  defendant  appealed  to  the  general 
term,  where  it  was  affirmed,  and  then  he 
appealed  to  this  court. 

E.  H.  Benn,  for  appellant.  Richard  h. 
Sweety,  for  respondents. 

Eabl,  J.,  (after  statlnfir  the  fdcta  as 
above.)  The  written  guaranty  upon  its 
face  appears  to  be  for  the  benefit  of  George 
B.  Beakes  Individually,  and  not  for  the 
benefit  of  any  firm ;  ond  hence  the  defend- 
ant claims  that  the  plaintiffs,  as  copart- 
ners, cannot  have  the  benefit  of  the  guar- 
antv;  and  bis  counsel  relies  upon  tbe  case 
of  Barns  v.  Barrow,  61  N.  Y.  39.  But  this 
case  is  clearly  dlstingnlBbable  from  that. 
There  was  evidence  sufficient,  although 
quite  slight,  to  show  that  the  defendant's 
testator,  at  tbe  limehe  executed  the  guar- 
anty, knew  that  the  plaintiffs  were  co- 
partners, doing  business  under  the  firm 
name  of  George  E.  Beakes,  and  that  be 
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Intended  that  the  guaranty  should  be  for 
their  benefit.  He  knew  that  the  milk 
which  Ketcbam  had  been  receiying  came 
from  Sidney  Center,  Delaware  county,  and 
that  that  which  he  intended  to  receive 
alter  the  execution  of  the  guaranty  was 
to  come  from  the  same  place,  and  the 
guaranty  was  Intended  to  cover  that  milk, 
by  whomsoever  shipped.  The  business 
was  carried  on  In  the  name  ot  George  E. 
Beakes,  and  the  guaranty  was  Intended 
for  that  business,  and  to  secure  the  pay- 
ment of  the  milk  shipped  in  that  business 
to  Ketcbam.  We  cannot  disturb  tlie  find- 
ing ol  tact  upon  this  point  in  favor  of  the 
plaintiSs,  and  must  therefore  hold  that 
the  guaranty  is  available  to  them. 

It  is  further  claimed  on  the  part  ot  the 
defendant  that  the  notice  required  by  the 
written  guaranty  to  be  given  on  the  20th 
of  each  month  was  not  In  fact  given. 
Where  any  statute  or  the  terms  of  any 
contrtict  require  notice  to  be  given,  and 
there  Is  nothing  in  the  context  of  the  stat- 
ute or  tbecontract  or  in  the  circumstances 
of  the  case  to  show  that  any  other  uoti(!e 
was  Intended,  a  personal  notice  must  al- 
ways be  given.  But  the  context  or  the 
circumstances  of  the  case  may  be  snch  as 
to  show  that  a  personal  notice  was  not 
intended,  and  in  such  a  case  a  notice  by 
mail,  which  is  the  ordinary  mode  of  giv- 
ing notices  in  l)UNineBR  transactions,  is  au- 
thorized. Here  Gedney  lived  in  the  city  uf 
New  York,  and  this  business  was  trans- 
acted in  Delaware  connty,  where  the  man- 
ager of  the  business  resided,  and  it  cannot 
be  supposed  that  the  parties  had  in  con- 
templation a  personal  notice  to  be  served 
in  the  city  of  New  York  on  the  20th  of  each 
month,  of  any  default  in  payment  lor  the 
previous  month's  milk.  The  exigencies  of 
the  case  were  not  such  as  to  require  such 
a  notice,  and  it  cannot  be  supposed  that 
the  parties  intended  it.  A  notice  by  mail 
would  accomplish  all  the  purposes  which 
the  guarantor  had  in  mind  in  requiring  it, 
and  the  acts  of  the  parties  show  that  they 
understood  that  was  the  kind  of  notice 
to  be  given.  The  evidence  tends  to  show 
and  authorizes  the  finding  that  tbenotices 
by  mail  were  given  as  required  by  the 
guaranty  on  the  20tb  of  each  month,  and 
that  Gedney  received  them,  making  no 
complaint  at  any  time  that  they  were 
sent  to  him  by  mail,  or  that  he  did  not 
promptly  receive  them,  or  that  he  was  en- 
titled to  personal  notice.  Taking  the  cir- 
cumstances ot  the  case  into  consideration, 
and  the  conduct  of  the  parties,  it  Is  quite 
clear  ttiat  the  notice  by  mail  was  such  as 
all  the  parties  contemplated  and  intended 
at  the  time  the  guaranty  was  executed. 

The  further  claim  is  made  on  the  part  of 
the  defendant  that  the  guaranty  Is  not  up- 
held by  any  suflBcient  consideration.  Pre- 
vious to  the  execution  ot  the  guaranty, 
Ketcbam  had  been  receiving  plalntitfH' 
milk  through  the  Milk  Exchange,  some 
sort  of  a  itorporation  or  association  exist- 
ing in  the  city  of  New  York.  It  Is  Infera- 
ble that  Ketcham  desired  to  engage  in 
dealings  directly  with  the  plaintiffs,  and 
that  he  procured  the  guaranty  in  order 
that  he  might  have  future  credit  with 
tbeni.  This  was  a  continuing  guaranty 
Intended    to  secure  credit    to   Ketcbam, 


and  on  the  faith  thereof  the  plalntlfhi 
shipped  milk  to  him,  and  gave  him  credit, 
and  thus,  under  all  the  authorities,  there 
is  abundant  consideration  to  uphold  the 
guaranty.  Church  v.  Browa,  21  N.Y.  315; 
Bank  v.  Phelps,  86  N.  Y.  484;  Kector,  etc., 
V.  Teed,  120  N.  Y.  683,  24  N.  E.  Rep.  1014. 

Ketcbam  was  called  as  a  witness  on  the 
part  ot  the  plaintiffs,  and  be  gave  evidence 
ot  conversations  which  he  bad  bad  with 
the  testator,  and  the  defendant  objected 
that  he  was  not  a  competent  witness  to 
prove  such  conversations.  He  was  not  a 
party  to  this  action,  nor  was  he  interested 
in  any  way  thei-ein.  There  is  no  dispute 
about  his  liability  to  the  plaintiffs,  and, 
It  the  defendant  should  be  compelled  to 
pay  this  judgment,  bis  liability  would 
then  be  transferred  from  the  plaintiffs  to 
the  defendant,  and  would  be  no  less  than 
it  was  before.  Ho  could  not,  therefore,  be 
excluded  as  a  witness  under  section  829  ot 
the  Code. 

During  the  progress  of  the  trial  various 
exceptions  were  taken  on  the  part  ot  the 
defendant  to  the  rulings  of  the  referee  upon 
questions  ot  evidence.  We  have  carefully 
scrutinized  them  all, and  do  not  think  any 
of  them  point  oat  material  error.  We  will 
notice  but  one:  While  George  E.  Beakes 
was  testifying  as  a  witness  on  the  part  ot 
the  plaintiffs,  tor  the  purpose  of  showing 
that  he  had  mailed  notices,  as  required  by 
the  guaranty,  to  Gedney  on  the  20tb  ot 
each  month,  he  was  asked  this  question: 
"  Will  you  state  whether  ornot  it  has  been 
your  custom  to  be  at  home  on  the  20tb  ot 
every  month?"  This  was  objected  to  on 
the  part  ot  the  defendant  as  immaterial 
and  irrelevant,  and  the  objection  was 
overruled.  The  precise  form  of  the  ques- 
tion is  undoubtedly  open  to  criticism,  but 
the  meaning  ot  the  question  Is  quite  ap- 
parent. What  the  plaintiffs  were  seeking 
to  learn  by  tbis  Inquiry  was  whether  he 
made  it  a  rule  or  made  it  his  business  to 
be  at  home  on  the  20th  of  every  month  for 
the  purpose  of  transacting  thebusiness  re- 
quired to  be  done  at  that  time,  and  such 
an  inquiry  was  certainly  unobjectionable. 
The  very  satisfactory  opinions  delivered 
by  the  referee  and  at  the  general  term  ren- 
der It  unnecessary  that  more  should  be 
written  now.  The  judgment  should  be 
affirmed,  with  costs.  Ail  concur,  except 
Finch  and  Gray,  JJ.,  absent. 


.(126  N.  T.  17«) 

People  v.  Conhob.  ' . 

(Cowrt  of  Appeals  of  New  York.    April  14, 1S91.) 

Rapb-tBvisbncx— Resistanob. 

The  evidence  showed  that  defendant  was  a 
strong  man  of  mature  years,  engaged  in  conduct- 
ing an  Intulligence  office;  that  the  prosecutrix 
was  a  girl,  only  a  little  over  16,  who  went  to  his 
ofBce  to  obtain  employment;  that  defendant  sud- 
denly assaulted  her  while  they  were  alone  to- 
gether In  his  ofBce;  that  she  struggled  to  get 
away  from  the  defendant,  and  oontinually  re- 
quested him  to  release  her,  and  that  she  did  not 
cry  out  because  she  was  too  frightened  to  do  so. 
Held,  that  tbe  jury  were  justified  in  finding  that 
sbo  resisted  to  the  extent  of  her  exlBtlng  ability. 
Aifirmlug  9  N.  Y.  Supp.  074. 

Appeal   from    supreme    court,  general 
term,  first  department. 


Digitized  by 


Google 


2Sr.T.) 


PEOPLE  e.  CONNOR. 


258 


Ueniy  A.  Gildenleevt,  for  appellant. 
MeKenzie  Semple,  Asst.  Dial.  Attjr.,for  the 
People. 

BuGBR,  C.  J.  The  defendant  was  tried 
at  the  general  sessions  in  New  Yorlc,  and 
convicted  of  tbe  crime  of  rape,  alleged  to 
have  been  committed  on  tbe  body  of  a 
female  named  Minnie  Heath.  Tbe  course 
taken  on  the  trial  resulted  In  presenting 
bat  one  disputed  question  of  fact  for  tbe 
]ory,  which  was  whether  tbe  connection, 
admitted  to  have  taken  place  between  tbe 
defendant  and  Minnie  Heath,  was  effected 
by  force  alone,  or  was  partially  or  wholly 
accomplished  with  her  consent.  The  Jury, 
under  a  charge  npon  this  qnestion,  wbicb 
ba?  elicited  the  encomiams  of  tbe  defend- 
ant's counsel,  found  that  tbe  connection 
was  effected  against  tbe  will  and  without 
tbe  consent  of  the  prosecutrix;  and  he 
appeals  from  the  judgment  entered  upon 
the  Terdlct.  upon  tbe  ground  that  there 
was  no  evidence  to  sustain  it;  or,  rather, 
that  tbe]ary  were  bound  to  infer  consent 
from  tbe  evidence. 

Tbe  prosecutrix  and  defendant  were  tbe 
only  eye-witnesses  to  the  circumstances 
of  the  alleged  connection,  and  their  evi- 
dence conflicted  on  all  material  points. 
The  prosecutrix— a  young,  virtuous,  and 
apparently  truthful  girl— gave  a  consist- 
ent and  probable  account  of  the  transac- 
tion, and  was  supported  in  respect  to  her 
story  by  the  material  circumstances  of  tbe 
case.  The  defendant's  testimony  was  un- 
natural and  improbable,  and  tended  to 
show  that  he  was  a  reckless  and  unprin- 
cipled man,  capable  of  fabricating  testi- 
mony to  escape  the  consequences  of  his 
crime.  It  was  not  strange  or  unnatural 
that,  under  these  circumstances,  the  jury 
gave  credit  to  tbe  story  of  the  girl,  and 
disbelieved  the  testimony  of  the  defend- 
ant. This  they  had  the  right  to  do,  un- 
less there  were  circumstances  in  the  testi- 
mony of  tbe  prosecutrix  so  ladically  in- 
consistent with  tbe  theory  of  a  constant 
and  earnest  resistance  to  tbe  attempt  of 
tbe  defendant  as  to  present  a  question  of 
law.  If  her  evidence  t<howed  the  fact  of 
non-consent,  and  the  exercise  of  all  the 
means  of  resistance  which  under  the  cir- 
cumstances of  the  case,  and  the  condition 
of  her  mental  faculties,  were  within  her 
power  to  make,  the  Judgment  cannot  be 
disturbed.  Under  the  Revised  Statutes 
rape  was  defined  to  be  the  act  of  "carnal- 
ly and  nnlawfuily  knowing  any  female 
child  under  tbe  age  of  ten  years,"  or  "forc- 
ibly ravishing  any  woman  of  the  age  of 
ten  years  or  upwards. "  8  Bev.  St.  (7th 
Ed.)  2476.  The  Penal  (Tode  defined  with 
more  care  and  precision  the  circumstances 
which  sbould-constitute  the  crime  of  rape, 
and  included  within  Its  provisions  cases 
which  mlghtnot  have  been  punishable  nn- 
Cer  the  prior  statute.  The  crime  is  there 
defined  to  be  "an  act  of  sexual  intercourse 
with  a  female,  not  the  wife  of  the  perpetra- 
tor, committed  against  her  will  and  con- 
sent."  The  circumstances  under  which 
consent  cannot  be  implied  are  expressed 
in  sixsubdlvlslons,  among  which  are  those 
"when  the  female  is  under  the  age  of  ten 
years."  (now  16,— act  of  1887;)  when  In- 
capable of  giving  consent  through  idiocy 


or  other  unsoundness  of  mind ;  "  when  her 
resistance  Is  forcibly  overcome,  or  is  pre- 
vented by  fear  of  immediate  and  great 
bodily  barm,  which  she  has  reasonable 
cause  to  believe  will  be  Inflicted  upon  her;" 
and  other  cases  not  material  to  consider 
in  the  discussion  of  this  case.  Section  278, 
Pen.  Code.  Such  cases  as  come  within 
these  definitions,  and  such  alone,  now  con- 
stitute the  crime  of  rape.  The  codiflers 
evidently  undertook  to  makea  comprehen- 
sive definition  of  the  crime,  including  all 
of  tbecases  which  should  thereafter  be  pun- 
ishable as  rape,  and  those  .they  define  In 
language  so  plain  and  unambiguous  that 
the  measure  of  resistance  required  of  a 
female,  subjected  to  felonious  assault, can- 
not well  be  now  the  subject  of  misunder- 
standing. The  substantial  elements  re- 
quired  by  the  Code  to  constitute  thn  crime 
are  that  tbe  connection  shall  be  effected 
against  the  will  and  consentof  the  female; 
but  such  consent  cannot  be  implied,  un- 
less the  case  is  brought  within  the  mean- 
ing of  some  of  theconditions  named  In  tbe 
statute.  Of  course,  any  partial  or  volun- 
tary BubmlsBlou  to  an  assault  will  be  con- 
strued now,  as  formerly,  to  amount  to  a 
consent;  but  when  the  submission  is  pro- 
duced by  tbe  fear  of  great  bodily  harm, 
the  necessity  of  showing  the  same  degree 
of  resists  nee  required  in  othercases  is  now 
unnecessary.  It  Is  thus  seen  that  the  ex- 
tent of  the  resistance  required  of  an  as- 
saulted female  Is  governed  by  the  circum- 
stances of  the  case,  and  the  grounds  which 
she  has  tor  apprehending  the  infliction  of 
great  bodily  barm.  When  an  assault  is 
committed  by  the  sndden  and  unexpected 
exercise  of  overpowering  force  upon  a 
timid  and  inexperienced  girl,  under  circum- 
stances indicating  the  power  and  will  of 
the  aggressor  to  effect  his  object,  and  an 
Intention  to  use  any  means  necessary  to 
accomplish  it,  it  would  seem  to  present 
a  case  for  a  Jury  to  say  whether  the  fear 
naturally  inspired  by  such  circumstances 
bad  not  taken  away  or  impaired  the  abil- 
ity of  the  assaulted  party  to  make  effect- 
ual resistance  to  the  assault. 

It  is  quite  impossible  to  lay  down  any 
general  rule  which  shall  define  the  exact 
line  of  conduct  which  shall  be  pursued  by 
an  assaulted  female  under  all  circum- 
stances,  as  the  power  and  strength  of  the 
aggressor,  and  the  physical  and  mental 
ability  of  tbe  female  to  interpose  resist- 
ance to  the  unlawful  assault,  and  the  sit- 
uation of  the  parties,  must  var.v  in  each 
case.  What  would  be  the  proper  measure 
of  resistance  in  one  case  would  be  totally 
inapi)llcab1e  to  another  situation  accom- 
panied by  differing  circumstances.  One 
person  would  be  paralyzed  by  fear  and 
rendered  voiceless  and  helpless  by  circum- 
stances which  would  only  inspire  another 
with  higher  courage  and  greater  strength 
of  will  to  resist  an  assault.  A  yonng  and 
timid  child  mlKht,  we  think,  be  easily 
overpowered  and  deprived  of  her  virtue 
before  she  had  an  opportunity  to  recover 
her  self-possession,  and  realize  her  situa- 
tion, and  the  necessity  of  the  exercise  of 
the  utmost  physical  resistance  in  order  to 
preserve  her  virtue.  It  would  be  un- 
reasonable to  require  the  same  measure  of 
resistance  from  3uch  a  person  that  would 
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be  expected  from  an  older  and  more  expe- 
rienced woman,  wbo  was  familiar  with 
the  springs  and  motives  of  human  action, 
and  acquainted  with  the  means  necessary 
to  be  used  to  protect  her  person  from  vio- 
lence. It  was  said  by  Judge  Folqeu  in 
People  V.  Dohrlng,  59  N.  Y.  383,  that  "of 
course  the  phrase  'the  utmost  rpslstance' 
is  a  relative  one;  and  the  resistance  may 
be  more  violent  and  prolonged  by  one 
woman  than  another,  or  in  one  set  of  at- 
tending physical  circumstances  than  la 
another.  In  one  case  a  woman  may  be 
surprised  at  the  outset,  and  her  mouth 
stopped,  so  that  she  cannot  scream,  or 
her  arms  pinioned,  so  that  she  cannot  use 
them,  or  her  body  so  pressed  about  and 
upon  that  she  cannot  struggle.  But, 
whatever  the  circumstances  may  be,  there 
must  be  the  greatest  effort  of  which  she 
Is  capable  therein,  to  foil  the  pursuer,  and 
preserve  the  sanctity  of  her  person."  It 
was  held  that  the  request  to  charge  was 
cori-ect,  as  It  limited  the  resistance  to  the 
extent  of  the  ability  of  the  prosecutrix  on 
the  occasion  in  question,  and  under  the 
circumstances  in  which  she  was  then 
placed.  We  do  not  see  anything  there  de- 
cided which  conflicts  with  the  conclusions 
we  have  recuihed  in  this  case.  If  the  evi- 
dence warranted  the  Juryin  tinding  that  a 
fenialesubjected  to  such  an  assault  as  was 
shown  in  this  case  bad  reason  to  fear 
great  bodily  injury  if  she  resisted  to  tbo 
extent  of  her  ability,  they  were  justlBed  in 
finding  that  the  crime  had  been  commit- 
ted. We  thlnb  the  evidence  was  of  this 
character,  and  brought  the  case,  not  only 
within  the  meaning  of  the  statute,  but 
also  within  the  rule  laid  down  in  the 
Dohrlng  Case.  The  proof  showed  that 
the  defendant  was  a  strong,  robust  man, 
60  years  of  age,  and  was  engaged  in  man- 
aging an  intelligence  office  located  on  the 
comer  of  Forty-Seventh  street  and  Tenth 
avenue  in  the  city  of  New  York.  The 
prosecutrix  was  a  young  and  virtuous 
girl,  but  little  over  16  yearn  of  age, 
who  bad  come  to  New  York  from  the 
country,  a  short  time  before  the  commis- 
sion of  the  alleged  crime,  to  find  employ- 
ment in  some  domestic  capacity.  She  was 
staying  temporarily  with  her  aunt,  near 
Tenth  avenue,  and  near  the  defendant's 
place  of  business,  and,  not  being  success- 
ful in  securing  employment  by  her  own 
efforts,  on  the  6tb  day  of  December,  1888, 
went  to  the  office  of  the  defendant,  and 
solicited  his  aid  in  getting  a  situation. 
Thereupon  he  executed  the  customary 
contract  with  her,  by  which,  for  a  consid- 
eration then  paid  him,  he  engaged  to  find 
her  a  situation  as  a  domestic  servant 
within  SO  days,  provided  she  remained  at 
the  office  during  business  hours,  at  least 
four  days  In  a  week.  She,  with  a  number 
of  other  females,  remained  In  such  office 
the  required  period  on  ''-he  6tb  and  7th 
days  of  December.  On  the  latter  day,  aa 
the  other  girls  were  leaving  the  office  to 
go  home  at  the  accustomed  hour, — about 
half-past  3  o'clock  in  the  afternoon, — 
the  defendant  induced  the  prosecutrix  by 
artifice  to  consent  to  remain  until  after  4 
o'clock.  The  other  inmates  of  the  office 
having  left,  and  the  prosecutrix  being  un. 
willing,  for  some  reason,  to  remain  long. 


er,  about  20  minutes  to  4  notified  the  de- 
fendant that  she  would  not  stay  longer 
than  4  o'clock  in  any  event.  The  defend- 
ant was  then  in  the  office  alone,  and,  a« 
the  girl  made  this  announcement,  immedi- 
ately locked  the  outer  door  of  the  office, 
and  drew  down  the  shades  of  the  win- 
dows, seized  the  girl,  and,  lifting  her  from 
the  floor,  bore  her  through  an  adjoining 
room,  in  which  the  girls  -were  accustomed 
to  sit,  into  the  last  room  of  the  suite.  He 
then  laid  her  on  lier  back  upon  a  long 
bench,  holding  her  down  by  force,  and, 
getting  upon  her,  remained  there  until  he 
had  accomplished  his  purpose.  The  whole 
transnction  occupied  less  than  five  min- 
utes, and  when  It  was  over  the  defend- 
ant immediately  left  the  room  and  t^e 
building,  leaving  the  girl  alone.  Imme- 
diately upon  her  release  she  followed  the 
defendant  out  of  the  building,  and  went' 
to  the  home  of  her  aunt,  to  whom  she  im- 
mediately related  the  circumstauces  of  the 
assault.  She  was  then  hysterical,  and  in 
tears;  her  hair  was  disheveled,  ana  her 
drawers,  stained  with  fresh  blood,  were 
torn  so  as  to  render  access  to  her  person 
possible.  A  surgical  examination  ot  the 
girl,  made  shortly  thereaJter,  revealed 
that  the  hymen  had  been  recently  rup- 
tured, and  her  private  parts  were  lacerat- 
ed and  bleeding.  This  prosecution  waa 
immediately  instituted,  and  the  defendant 
arrested  before  6  o'clock  of  the  same  day. 
The  prosecutrix  testified  that  she  strug- 
gled with  the  defendant,  and  used  all  her 
efforts  to  get  away  from  him,  from  the 
time  he  seized  her  until  the  contest  was 
over;  that  she  used  her  bands  and  feet, 
and  continually  requested  him  to  release 
her,  and  let  her  go;  that  she  did  not  hal- 
loo, because  she  was  too  friglitened  to  do. 
so:  and  that  she'  was  in  a  dazed  condi- 
tion. We  think  there  was  nothing  in  this 
evidence  that  tended  to  show  any  relaxa- 
tion of  a  purpose  to  resist  the  effort  of  the 
defendant  to  deflower  her  person;  and  that 
the  verdict  of  the  jury  was  sustained  by 
the  evidence.  The  defendant  was  a  man 
of  mature  years,  and,  ai)parently,  ot  fair 
intelligence,  and  was  engaged  in  a  respect- 
able business.  The  sudden  exhibition  by 
such  a  man  of  ungovernable  passion  and 
criminal  design,  with  a  contempt  fur  the 
restraints  which  the  law  and  decency  im- 
pose upon  all  persons,  could  not  fail  to  in- 
spire a  timid  girl  with  feelings  of  alarm 
and  consternation.  The  brutality  and 
violence  exhibited  in  this  case  were  quite 
sufficient  to  engender  that  degree  of  tear 
requisite  to  contuse  the  mind,  and  para^ 
lyze  the  efforts  of  his  victim  to  tree  herself 
from  the  grasp  ot  her  assailant.  The  re- 
lations existing  between  the  prosecutrix 
and  the  defendant,  her  dependence  upon 
his  good-will  for  the  means  of  earning  a 
livelihood,  naturally  tended  to  disarm 
any  suspicion  of  violence  from  him,  and  In- 
duced the  belief  that  he  would  be  influenced 
by  her  supplications,  and  show  some  re- 
g:ard  to  her  wishes.  The  fact  that  the 
prosecutrix  did  not,  in  the  limited  time  al- 
lowed her,  employ  aU  the  means  in  her 
power  to  resist  the  assault,  does  not,  as 
matter  of  law,  prove  that  she  did  not  re- 
sist to  the  exten  t  of  her  existing  ablUty. 
Vo  other  point  requiring  serious  considera- 
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tion  was  raised  on  tbe  argament  before 
US.  For  the  reasons  stated,  as  well  as 
those  so  clearly  expressed  in  the  opinlun 
below,  we  think  the  Judgment  of  convic- 
tion should  be  affirmed.  All  concur, except 
FiNca  and  Gkay,  JJ.,  absent. 


(U8  N.  T.  272) 

VaLINTINE  V.  tllCHARST  et  ah 

(Court  af  AppaUs  of  Neva  Torli.    April  U,  1891. ) 

Fka.ui>— RBsoLTUie  TBtrsTft— Action  to  Bbt  Asisb 
Dbbd. 

1.  Wliere  one  who  has  through  fraud  and 
nndne  influence  obtained  a  deed  ol  land  to  him- 
self conveys  the  land  to  an  Innocent  purchaser, 
he  becomes  liable  to  his  grantor  for  the  value  oi 
the  land  as  a  trustee  ex  maleficU). 

2.  Where,  in  a  suit  to  set  aside  a  deed  on  the 
ground  of  fraud,  the  court  finds  that  the  defend- 
ant procured  tiie  deed  by  fraud,  but  that  he  has 
conveyed  the  land  to  an  innocent  purchaser,  per- 
sonal judgment  may  be  rendered  against  him  for 
the  value  of  the  luid,  under  the  prayer  fOr  gen- 
«r»l  relief. 

Affirming  18  N.  T.  Supp.  417., 

Appeal  from  supreme  court,  general 
term,  second  department. 

For  former  reports,  see  3(t  N.  E.  Rep.  973, 
12  N.  Y.  Supp.  196. 13  N.  Y.  Snpp.  417. 

Wm.  C.  Beecber.  for  appellant.  Horace 
Seeor,  Jr.,  for  respondents. 

O'Briem,  J.  The  plaintiff  Is  tbe  infant 
son  and  sole  heir  at  law  of  Catharine  A. 
Valintine,  deceased,  and  by  his  guardian 
ad  litem  brought  this  action  to  recover 
certain  real  estate  which  was  conveyed  by 
bis  mother  in  her  life-time  to  the  defendant 
Richard  t.  The  litigation  took  the  form 
of  an  action  to  set  aside  a  deed  given  by 
the  plaintiff's  mother  tu  said  RIcbardt  on 
tbe  7th  uf  June,  1886,  of  tlie  bouse  in  which 
she  then  resided,  in  the  city  of  Brooklyn, 
on  tbe  ground  that  the  conveyance  was 
without  consideration,  and  was  procured 
from  tbe  grantor  by  fraud  and  undue  in- 
fluence. This  charge  presented  a  question 
of  fact,  wblcb  was  tried  by  the  court  with 
the  aid  of  a  Jury,  and  the  findings  are  all 
in  fa  vor  of  tbe  plaintiff.  It  is  expressly 
found  that  tbe  conveyance  was  without 
any  consideration,  and  that  it  was  pro- 
cured by  fraud  and  undue  Influence  on  the 
part  of  the  grantee.  These  findings  are 
conclusive  upon  us,  as  they  are  not  with- 
out evidence  to  sustain  them.  It  further 
appears  from  thefindlngs  that  on  tbe  27tb 
of  October,  1886.  tbe  defendant  Ricbardt 
conveyed  the  property  to  one  Susan  A. 
Anstin  in  consideratiou  of  f  12.000,  which 
was  paid,  and  about  a  year  thereafter  she 
mortgaged  the  same  to  Elizabeth  H.  Lunt 
to  secure  the  payment  of  $9,000.  which 
was  advanced  on  tbe  faith  of  the  mort- 
gage. The  subsequent  grantee  and  mort- 
gagee above  named  were  made  parties  to 
tbe  action.  Tbe  court  found  as  to  tbem 
that  they  took  their  conveyances,  respect- 
ively,iu  guodfalth  and  for  a  valuable  con- 
sideration, and  that  the  action  could  not 
be  maintained  against  them,  and,  so  far 
as  concerned  them,  dismissed  the  com- 
plaint. The  court  directed  a  money  Judg- 
ment against  the  defendant  Ricliardt  for 
the  sum  of  $20,063.22,  that  being  the  value 
of  the  property  at  the  time  of  the  convey- 
ance to  blni,  with  tbe    interest   thereon 


from  that  date,  with  annual  rests,  he  be- 
ing a  trustee  ex  maleScio.  The  only  qoes- 
tion  of  law  Involved  in  the  case  is  whether 
this  Judgment  could  properly  have  been 
rendered  against  him  upon  the  findings 
and  pleadings  in  the  case.  The'relief  de- 
manded in  tbe  complaint  was  that  the 
conveyance  by  plaintiff's  motber  to  Ricb- 
ardt. and  by  him  to  Mrs.  Austin,  and  tbe 
mortgage  by  her  to  Mrs.  Lunt,  be  declared 
void  and  canceled,  and  "for  such  further 
or  different  Judgment  or  relief  as  maybe 
Just." 

-  The  findings  below  are  to  the  effect  that 
the  defendant.  Ricbardt,  having  procured 
the  conveyance  from  the  plaintiff's  mother 
by  fraud  and  undue  influence,  and  with- 
out cunsIderatloD,  conveyed  the  property 
to  bona  6de  purchasers,  who  are  entitled 
to  hold  the  same  as  against  the  plaintiff, 
though  he  is  not.  The  plaintiff  could  ob- 
tain no  relief  in  the  action  except  as  heir 
of  his  deceased  motber,  from  whom  the 
conveyance  vras  obtained.  He  could  not 
proceed  In  afilriuance  of  her  deed,  and  re- 
cover damages  on  account  of  the  fraud, 
as  such  an  action  could  be  maintained 
only  by  the  personal  representatives  of  the 
defrauded  grantor.  The  principle  upon 
which  tbe  judgment  rendered  In  this  case 
must  rest  is  that,  the  deed  to  tlie  defend- 
ant being  void  for  frand  and  undue  influ- 
ence, tbe  title  to  the  land,  as  between  the 
plaintiff's  mother  and  Ricbardt,  remai-ned 
in  her,  and  descended  to  the  plaintiff  at 
her  death.  Tbe  plaintiS  had  the  right  to 
call  upon  Ricbardt  to  restore  to  him  tbe 
property  tbe  possession  of  which  had  been 
acquired  under  a  voidable  conveyance. 
But  the  fraudulent  grantee,  by  bis  own 
act  in  conveying  tbe  land  to  a  purchaser 
in  good  faith,  and  without  notice,  has  pre- 
vented the  plaintiff  from  recovering  the 
land;  and,  under  such  circumstances.  It  is 
but  Just  and  equitable  that  ne  should  re- 
store to  the  plaintiff  its  equivalent  in  mon- 
ey, not  as  damages,  but  as  a  substitute 
for  the  land  itself.  The  fraudulent  con- 
veyance which  the  defendant  obtained 
from  tbe  owner  of  the  land  enabled  him  to 
sell  it  to  a  purchaser  in  good  faith,  and 
the  money  that  he  received  therefor,  with 
The  Interest  thereon,  can,  for  all  the  pur- 
poses of  this  case,  be  considered  in  equitv 
as  the  land  itself.  The  court  could  render 
any  Judgment  in  the  case  consistent  with 
the  facts  stated  in  the  complaint  and  em- 
braced within  the  issue.  Code,  §  1207; 
Murtha  v.  Cnrley,  90  N.  Y.  872.  It  is  a  fa- 
miliar principle  that  a  court  of  equity, 
having  obtained  Jurisdiction  of  the  parties 
and  tbe  subject-matter  of  the  action,  will 
adapt  its  relief  to  tbe  exigencies  of  the 
case.  It  may  order  a  sum  of  money  to  be 
paid  to  the  plaintiff,  and  give  him  a  per- 
sonal Judgment  therefor,  when  that  form 
of  relief  becomes  necessary  in  order  to  pre- 
vent a  failure  of  Justice,  and  when  it  is  for 
any  reason  Impracticable  to  grant  the  spe- 
cific relief  demanded.  Murtha  v.  Curley. 
supra ;  Van  Rensselaer  v.  Van  Rensselaer, 
113  N.  Y.  208,  214,  21  N.  E.  Rep.  75;  Bell  v. 
Merrifleld,  109  N.  Y.  202,  207, 16  N.  E.  Kep. 
5.5.  Had  tbe  defendant  Ricbardt  retained 
the  property  embraced  in  the  deed  to  him 
by  Mrs.  Valintine,  he  would  be  required, 
under  the  findings  in  this  case,  to  restore 
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tbe  same  to  the  plaintiff.  He  conveyed  It, 
however,  to  n  purchaser  in  Kood  laltb, 
and  received  its  value  in  money.  A  court 
of  equity  has  the  power  to  compel  him  to 
pay  this  money,  and  its  accumulatiims.to 
the  plaAitiH.  in  place  of  the  land,  and  to 
this  end  a  personal  Judgment  vvas  proper. 
Tbe  judgment  should  be  attirmed,  with 
<'Osts.  All  concur, except  Finch  and  Grat, 
J  J.,  absent. 

021  N.  T.  E38)  

Haheb  v.  Sidwat. 

{Court  ofAppeaXs  of  New  Tork,  Second  Divis- 
ion.   April  14,  1891.) 

CJONSiDERATion — Express  Trusts. 

1.  Befraining  from  the  use  of  liquor  and  to- 
bacco for  a  certain  time  at  the  request  of  another 
U  a  sufflcient  consideration  for  a  promise  by  the 
latter  to  pay  a  sum  of  money. 

2.  Where  an  uncle,  who  is  indebted  to  his 
nephew  for  money  due  on  the  latter's  twenty-first 
birthday,  writes  the  nephew  that  he  had  the 
money  in  bank  that  he  intended  for  blm,  and  that 
the  latter  should  certainly  have  it,  adding  that 
he  would  not  interfere  with  the  money  until  he 
thought  the  nephew  capable  of  taking  care  of 
it,  the  relation  of  the  parties  is  thereby  changed 
from  debtor  and  creditor  to  trustee  and  l>eiiefl- 
clary. 

Reversing  11  N.  Y.  Supp.  182. 

Appeal  frum  an  order  of  the  fteneral 
term  ot  the  supreme  court  in  the  fourth 
Judicial  department,  reveralnu  a  judgment 
entered  on  the  decision  of  the  court  at  spe- 
cial term  In  tbe  county  clerk's  office  of 
Cbemung  county  on  the  Ist  day  of  Octo- 
ber, 1889.  The  plaintiff  presented  a  claim 
to  the  executor  of  Willlum  E.  Story,  Sr., 
for  $5,000  and  interest  from  tbe  6th  day  of 
Februarj",  ls75.  She  acquired  It  through 
several  mesne  assignments  from  MMUiam 
E.  Story,  2d.  Tbe  claim  beln;;  rejected  by 
the  executor,  this  action  ''•as  broufrbt.  It 
appears  that  William  E.  Story,  Sr.,  was 
tbe  uncle  of  William  E.  Story,  2d  ;  thac  at 
tbe  celebration  of  tbe  golden  wedding  of 
Samuel  Story  and  wife,  father  and  mother 
of  William  £.  Story,  Sr.,  on  tbe  20th  day 
ot  March,  IKttO.  in  the  presence  of  tbe  fami- 
ly and  Invited  guests,  he  promised  his 
nephew  that  if  he  would  refrain  from 
drinking,  using  tobacco,  swearing,  and 
playing  cards  or  billiards  for  money  until 
he  became  21  years  of  age,  he  would  pay 
Aim  the  sura  of  $5,000.  Thenepbew  assent- 
«d  thereto,  and  fully  performed  the  condi- 
tions inducing  the  promise.  When  tbe 
nephew  arrived  at  the  age  of  21  years,  and 
on  tbe  ijlst  day  of  January,  1875,  he  wrote 
to  his  uncle,  informing  him  that  he  bad 
performed  bis  part  of  the  agreement,  and 
had  thereby  become  entitled  to  the  sum  of 
$5,000.  The  uncle  received  the  letter,  and 
a  few  days  later,  and  on  the  6th  day  of 
February,  he  wrote  and  mailed  to  his 
nephew  the  following  letter:  "Buffalo, 
Feb.  6,  1875.  W.  E.  Story,  .Tr.— Dear 
Nephew :  Your  letter  of  the  31st  ult.  came 
to  hand  all  right,  saying  that  you  had 
lived  up  to  the  promise  made  to  me  several 
years  ago.  I  have  no  doubt  but  you 
have,  for  which  you  shall  have  five  thou- 
sand dollars,  as  I  promised  you.  I  bad 
tbe  money  in  the  bank  the  day  yoc  was 
twenty-one  years  old  that  I  Intend  for 
yon,  and  you  shall  have  the  money  cer- 
talQ.    tiow,  Willie,  I  do  not  intend  to  In- 


terfere with  this  money  in  aoy  way  till  I 
think  you  are  capable  of  taking  care  of  it, 
and  the  sooner  that  time  comes  tbe  better 
it  will  please  me.  I  would  bate  very 
much  to  have  you  start  out  in  some  ad- 
venture that  you  thought  all  right  and 
lose  this  money  In  one  year.  The  first  Ave 
thousand  dollars  that  I  got  together  cost 
me  a  heap  of  hard  work.  You  would 
hardly  believe  me  when  I  tell  you  that  to 
obtain  this  I  shoved  a  jack-plane  many  a 
day,  butchered  three  or  four  years,  then 
came  to  this  city,  and,  after  three  months' 
perseverance,  I  obtained  a  situation  in  a 
grocery  store.  I  opened  this  store  early, 
closed  late,  slept  in  tbe  fourth  story  ot 
the  building  in  a  room  .SO  by  40  feet,  and 
not  a  human  being  in  the  building  but  my- 
self. All  this  I  done  to  live  as  cheap  as 
I  could  to  save  something.  I  don't  want 
you  to  take  up  with  this  kind  of  fare.  1 
was  here  in  the  cholera  season  of  '49  and 
'52,  and  the  deaths  averaeed  80  to  125 
dally,  and  plenty  of  small-pox.  I  wanted 
to  go  borne,  but  Mr.  Fisk,  tbe  gentleman 
I  was  working  for,  told  me,  if  I  left  them, 
after  it  got  healthy  he  probably  would 
not  want  me.  I  stayed.  All  tbe  money 
I  have  saved  I  know  just  how  I  got  it. 
It  did  not  come  to  me  in  any  mysterious 
way,  and  the  reason  I  speak  of  this  is  that 
money  got  in  this  way  stops  longer  with 
a  fellow  that  gets  it  with  bard  knocks 
than  It  does  when  be  finds  it.  Willie,  you 
are  twenty-one,  and  you  have  many  a 
thing  to  learn  yet.  This  money  you  have 
earned  much  easier  than  T  did,  besides  ac- 
quiring good  habits  at  tbe  same  time,  and 
you  are  quite  welcome  to  the  money. 
Hope  you  will  make  good  use  of  It.  1  was 
ten  Icing  years  getting  this  together  after 
I  was  your  age.  Now,  hoping  thlj  will  be 
satisfactory,  I  stop.  One  thing  more. 
Twenty-one  years  ago  1  bought  you  15 
sheep.  These  sheep  were  put  out  to  double 
every  four  years.  I  kept  track  of  them 
the  first  eight  years.  I  have  not  heard 
much  about  them  since.  Your  father  and 
grandfather  promised  me  that  they  would 
look  after  them  till  you  wereof  age.  Have 
they  done  bo?  I  hope  they  have.  By  this 
time  you  have  between  Bve  and  six  hun- 
dred sheep,  worth  a  nice  little  income  this 
spring.  Willie,  I  have  said  much  more 
than  I  expected  to.  Hope  you  can  make 
out  what  I  have  written.  To-day  Is  the 
seventeenth  day  that  I  have  not  been  out 
of  my  room,  and  have  bad  the  doctor  as 
many  days.  Am  a  little  better  to  day. 
Think  I  will  get  out  next  week.  You  need 
not  mention  to  father,  as  he  always  wor- 
ries about  small  matters.  Truly  yours, 
W.  E.  Stohy.  p.  S.  You  can  consider  this 
money  on  Interest. "  The  nephew  received 
the  letter,  and  thereafter  consented  that 
the  money  should  remain  with  his  uncle  in 
accordance  with  tbe  terms  and  conditions 
of  the  letter.  The  uncle  died  on  the  29th 
day  ot  .Tanuary,1887,  without  having  paid 
over  to  his  nephew  any  portion  of  the 
said  $5,000  and  interest. 

H.  J.  Swift,  for  appellant.  Adelbert 
Moot,  for  respondent. 

Parkbr,  J.,  {aftur  stating  the  facta  aa 
above.)  The  question  which  provoked 
the  most  discussion  by  counsel  on  this  ap- 


Digitized  by 


Google 


T.N.) 


HAMEB  e.  SIDWAY. 


257 


peal,  and  whicb  lies  at  the  fnandation  of 
plaintiff's  asBorted  right  o(  recovery,  la 
whether  by.  virtue  of  a  contract  defend- 
ant's testator,  WlHiam  E.  Story,  became 
indebted  to  his  nephew,  William  E.  Story, 
2d,  on  his  twenty-first  birthday  In  the 
sum  of  $5,000.  The  trial  conrt  found  as  a 
fact  that  "on  the  20th  day  ol  March,  1869. 
•  •  <»  William  E.  Story  agreed  to  and 
4vith  William  E.  Story,  2d,  that  If  he 
would  refrain  from  drinking  liquor  using 
tobacco,  swearing,  and  playing  cards  or 
billiards  for  money  until  should  become 
twenty-one  years  of  age,  then  he,  the  said 
William  E.  Story,  would  at  that  time  pay 
him,  the  said  William  E.  Story,  2d,  the 
sum  of  f  .5,000  for  sach  refrainriig,  to  which 
the  said  William  E.  Story,  2d,  agreed," 
and  that  he  "In  all  things  fully  performed 
his  part  of  said  agreement."  The  defend- 
ant contends  that  the  contract  was  with- 
out consideration  to  support  it,  and  there- 
lore  Invalid.  -He  asserts  that  the  prom- 
isee, by  refraining  from  the  use  of  liquor 
and  tobacco,  was  not  harmed,  but  bene- 
fited ;  that  that  which  he  did  was  best  for 
him  to  do,  independently  of  his  ancle's 
promise. — and  Insists  that  it  follows  that, 
unless  the  promisor  was  benefited,  the 
contract  was  without  consideration,— a 
contention  which,  if  well  founded,  would 
seem  to  leave  open  for  controversy  in 
many  cases  whether  that  which  the 
promisee  did  or  omitted  to  do  was  in  fact 
of  such  benefit  to  him  as  to  leave  no  con- 
sideration to  support  the  entoraement  of 
the  promisor's  agreement.  Such  a  rule 
could  not  be  tolerated,  and  is  without 
foundation  in  the  law.  The  exchequer 
chamber  in  1875  defined  "consideration" 
as  follows:  "A  valuable  consideration,  in 
the  sense  of  the  law,  may  consist  either  in 
some  right.  Interest,  pi-oflt,  or  benefit  ac- 
cruing to  the  one  party,  or  some  forbear- 
ance, detriment,  loss,  or  responsibility 
given,  suffered,  or  undertaken  by  the  otii- 
er. "  Courts  "  will  not  ask  whether  the 
thing  which  form;d  the  consideration  does 
In  fart  benefit  the  promisee  or  a  third  par- 
ty, or  Is  of  any  substantial  value  to  any 
one.  It  is  enough  that  something  Is 
promised,  done,  forborne,  or  suRered  by 
the  party  to  whom  the  promise  is  made 
as  consideration  for  the  promise  made  to 
him."  Anson,  Cont.  63.  "In  general  a 
waiver  of  any  legal  right  at  the  request  of 
another  party  is  a  sufficient  considera- 
tion for  a  promise."  Pars.  Cont.  •444. 
"Any  damage,  or  suspension,  or  forbear- 
ance of  a  right  will  be  sutiiclent  to  sustain 
a  promise."  2  Kent,  Comm.  (12th  Ed.) 
•465.  Pollock  in  his  work  on  Contracts, 
(page  166,)  after  citing  the  definition  giv- 
en by  the  exchequer  chamber,  already 
quoted,  says:  "The second  branch  of  this 
ludicial  description  is  really  the  most  im- 
portant one.  'Consideration"  means  not 
so  much  that  one  party  is  profiting  as 
that  the  other  abandons  some  legal 
right  in  the  present,  or  limits  his  legal  free- 
dom of  action  in  the  future,  as  an  induce- 
ment for  the  promise  of  the  first. "  Now, 
applying  this  rule  to  the  facts  before  us, 
the  promisee  used  tobacco,  occaslunaliy 
drank  liquor,  and  he  bad  a  legal  right  to 
do  so.  That  rilgbt  be  abandoned  for  a  pe- 
riod of  years  upon  the  strength  ot  the 
>.27N.E.no.3— 17 


promise  ot  the  testator  that  for  such  for- 
bearance he  would  give  him  $5,UOO.  We 
need  not  speculate  on  the  effort  which 
may  have  been  required  to  give  up  the  use 
of  those  stimulants.  It  Is  sufflcient  that 
he  restricted  his  lawful  freedom  of  action 
within  certain  prescribed  limits  upon  the 
faith  of  his  uncle's  agreement,  and  now, 
having  fully  performed  the  conditions  im- 
posed. It  Is  of  no  moment  whether  such 
performance  actoally  proved  a  benefit  to 
the  promisor,  and  the  court  will  not  In- 
quire into  It;  but,  were  it  a  proper  sub- 
ject of  Inquiry,  we  see  nothing  In  this  rec- 
ord that  would  permit  a  determination 
that  the  uncle  was  not  benefited  In  a  legal 
sense.  Few  cases  hare  been  found  which 
may  be  said  to  be  precisely  In  point,  but 
such  as  have  been,  support  the  position 
we  bave-taken.  In  Sbadwcll  v.  Shadwell, 
9  C.  B.  (N.  S.  )  159.  an  uncle  wrote  to  bis 
nephew  as  follows:  " My  dear  Lancey :  I 
am  so  glad  to  hear  of  your  Intended 
marriage  with  Ellen  Nicholl,  and,  as  I 
promised  to  assist  you  at  starting,  lam 
happy  to  tell  you  that  I  will  pay  you  150 
pounds  yearly  daring  my  life  and  until 
your  annual  income  derived  from  your 
profession  of  a  chancery  barrister  shall 
amount  to  600  guineas,  of  which  your  own 
admission  will  be  the  only  evidence  that  I 
shall  receive  or  require.  Your  affectionate 
uncle,  Chari.es  Shadweli,.  "  It  was  held 
that  the  promise  was  binding,  and  made 
upon  good  consideration.  In  Lakota  v. 
Nswton,  (an  unreported  case  in  the  sni^e- 
rior  court  of  Worcester,  Mass.,)  tlie  com- 
plaint averred  defendant's  promise  that 
"If  yon  [meaning  the  plalotiff]  will  leave 
off  drinking  for  a  year  I  will  give  you 
9100, "  plaintiff's  assent  thereto,  perform- 
ance of  the  condition  by  him,  and  demand- 
ed fudgment  therefor.  Defendant  de- 
ronrred,  on  the  ground,  among  others, 
that  the  philntiff's  declaration  did  not  al- 
lege a  valid  and  sutficient  consideration 
for  the  agreement  of  the  defendant.  The 
demurrer  was  overruled.  In  Talbott  v. 
Steramous,  12  S.  W.  Rep.  297.  (a  Ken- 
tucky case,  not  yet  officially  reported,) 
tne  step-grandmother  of  the  plaintlll 
made  with  him  the  following  agreement: 
"I  do  promise  and  bind  myself  to  give  my 
grandson  Albert  R.  Talbott  foOO  at  ray 
death  if  he  will  never  take  another  chew 
of  tobacco  or  smoke  another  cigar  during 
my  life,  from  this  date  up  to  my  death ; 
and  if  he  breaks  this  pledge  he  Is  to  refund 
double  the  amount  to  his  mother."  The 
executor  of  Mrs.  Stemmons  demurred  to 
the  complaint  on  the  ground  that  the 
agreement  was  not  based  on  a  sufficient 
consideration.  The  demurrer  was  sus^ 
tained,  and  an  appeal  taken  therefrom 
to  the  court  of  appeals,  where  the  de- 
cision of  the  court  below  was  reversed. 
In  the  opinion  of  the  court  It  is  said  that 
"  the  right  to  use  and  enjoy  the  use  of  to- 
bacco was  a  right  that  belonged  to  the 
plaintiff,  and  not  forblddpn  by  law.  The 
abandonment  of  its  use  may  have  saved 
him  money,  or  contributed  to  his  health; 
nevertheless,  the  surrender  of  that  right 
caused  the  promise,  and,  having  the  right 
to  contract  with  reference  to  the  subject- 
matter,  the  abandonment  of  the  use  was 
a  sufficient  consideration  to  uphold  the 
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promise."  Abstinence  from  theuseotin* 
tozicatiug  liquors  was  held  to  (arnlali  a 
good  consideration  for  a  promissory  note 
Hi  Lindell  v.  Rokes,  60  Mo.  248.  The  cases 
cited  by  tbe  dnfendant  on  (bis  qucHtion 
are  not  in  point.  In  Mallory  t.  Glllett,  21 
N.  Y.  412;  Bellinap  v.  Bender,  75  N.  Y.  446; 
and  Berry  v  Brown,  107  N.  Y.  659,  14  N. 
E.  Rep.  289,— the  promise  was  in  contra- 
vention of  that  provision  of  the  statute  of 
frauds  which  declares  void  all  promises  to 
answer  for  the  debts  of  third  persons  unless 
reduced  to  writing.  In  Beaumont  v. 
Keeve,  Shir.  Lead.  Cas.  7,  and  Porter- 
field  V.  Butler,  47  Miss.  165,  tbe  question 
was  whether  a  moral  obligation  furnislies 
sufficient  consideration  to  uphold  a  subse- 
quent express  promise.  In  Davoll  v.  Wil- 
son, 9  Barb.  4K7,  and  fVilbur  v.  Warren, 
104  N.  Y.  192, 10  N.  E.  Rep.  263,  the  propo- 
sition involved  was  whether  an  executory 
covenant  against  Incumbrances  in  a  deed 
giveu  in  consideration  of  natural  love  and 
affection  could  be  enforced.  In  Vanderbilt 
V.  Scbreyer.  91  N  Y.  392,  the  plaintiff  con- 
tracted with  defendant  to  build  a  house, 
agreeing  to  accept  in  part  payment  there- 
for a  specific  bond  and  mortgage.  After- 
wards he  refused  to  finish  his  contract  un- 
less tbe  defendant  would  guaranty  Its 
payment,  which  was  done.  It  was  held 
that  the  guaranty  could  not  be  enforced 
for  want  of  consideration ;  for  in  building 
tbe  bouse  tbe  plaintiff  only  did  that 
which  he  bad  contracted  to  do.  And  in 
Robinson  v.  Jewett,  116  N.  Y.  40,  22  N.  E. 
Rep.  224,  tbe  court  simply  held  that  "the 
performance  of  an-  act  which  the  party  is 
ondec  a  legal  obligation  to  perform  can- 
not constitute  a  consideration  for  a  new 
contract."  It  will  he  observed,  that  tbe 
agreement  which  we  have  been  consider- 
ing was  within  the  condemnation  of  the 
statute  of  frauds,  because  not  to  be  per- 
formed within  a  year,  and  not  in  writing. 
But  this  defense  the  promisorcould  waive, 
and  his  letter  and  oral  statements  sn  bse- 
quent  to  the  date  of  final  performance  on 
the  part  of  the  promisee  must  be  held  to 
amount  to  a  waiver.  Were  it  otherwise, 
the  statute  could  not  now  be  involved  In 
aid  of  the  defendant.  It  does  not  appear 
on  the  face  of  the  complaint  that  the 
agreement  is  one  prohibited  by  tbe  stat- 
ute of  frauds,  and  therefore  such  defense 
could  not  be  made  available  unless  set  up 
in  the  answer.  Porter  v.  Wormser,  94  N. 
Y.  431.  450.    This  was  not  done. 

In  further  consideration  of  the  questions 
presented,  then,  it  must  be  deemed  estab- 
lished for  the  purposes  of  this  apiieal  that 
ou  the  81st  day  of  January,  1^5,  defend- 
ant's testator  was  indebted  to  William  E. 
Story,  2d,  in  the  sum  of  fS.OOO;  and,  if  this 
action  were  founded  on  that  contract,  it 
would  be  barred  by  the  statute  of  limita- 
tions, which  has  been  pleaded,  but  on 
that  date  the  nephew  wrote  to  his  uncle 
as  follows:  "Dear  Uncle;  I  am  21  years 
old  to-day,  and  1  am  now  my  own  boss; 
and  I  believe,  according  to  agreement, 
that  there  is  due  me  95.004).  I  have  lived 
np  to  tbe  contract  to  the  letter  in  every 
sense  of  the  word."  A  few  days  later,  and 
on  February  6th.  the  uncle  replied,  and,  so 
far  as  it  is  material  to  this  contTovers.v, 
tbe  reply  is  as  follows :  "  Dear  Nephew : 


Your  letter  of  the  Slst  ult.  came  to  hand 
all  right,  saying  that  you  bad  lived  up  to 
the  promise  made  to  me  several  years  ago. 
I  have  no  doubt  but  yon  have,  for  which 
you  shall  have  95.000,  as  I  promised  you. 
I  had  the  money  in  the  banlc  the  day  you 
WHS  21  years  old  that  I  intend  for  you, 
and  you  shall  have  the  money  certain. 
Now,  Willie,  I  don't  intend  to  interfere 
with  this  money  in  any  way  until  I  think 
you,  are  capable  of  taking  care  of  it,  and 
the  sooner  that  time  conies  the  better  it 
will  please  me.  I  would  hate  very  mucli 
to  have  you  start  out  in  some  adventure 
that  you  thought  all  right,  and  lose  this 
money  in  one  year.  •  •  •  This  money 
you  have  earned  much  easier  than  I  did. 
besides  acquiring  good  habits  at  the  same 
time;  and  you  are  quite  welcome  to  the 
money.  Hope  you  will  make  good  use  uf 
it.  •  •  »  W.  E.  Story.  P.  S.  Yon  can 
consider  this  money  on  interest."  The 
trial  court  found  asafact  that  "said  letter 
was  received  by. said  William  E.  Story,  2d. 
who  thereafter  consented  that  said  money 
should  remain  with  the  said  William  K. 
Story  in  accordance  with  the  terms  and 
conditions  of  said  letter."  And  further, 
"that  afterwards,  on  the  Ist  day  of  March. 
1877,  with  the  knowledge  and  consent  of 
his  said  uncle,  he  duly  sold,  transferred, 
and  assigned  all  bis  right,  title,  and  inter- 
est in  and  to  said  sum  of  f5,000to  his  wife, 
Libbie  H.Story,  who  thereafter  duly^sold, 
transferred,  and  assigned  the  same  to  the 
plaintiff  in  this  action."  We  must  now 
consider  the  effect  of  the  letter  and  the 
nephew's  assent  thereto.  Were  the  rela- 
tions of  the  parties  thereafter  that  of 
debtor  and  creditor  simply,  or  that  of 
trustee  and  cestui  que  trust?  If  the  for- 
mer, then  this  action  is  not  maintainable, 
because  barred  by  lapse  of  time.  If  the 
latter,  the  result  must  be  otherwise.  No 
particular  expressions  are  necessary  to 
create  a  trust.  Any  language  clearly 
showing  the  settler's  Intention  is  sufficient 
if  the  property  and  disposition  of  it  are 
definitely  stated.  Lewin,  Trusts,  55.  A 
person  in  tbe  legal  possession  of  money  or 
property  acknowledging  a  trust  with  the 
assent  of  the  ceatuique  trast becomes  from 
that  time  a  trustee  if  the  acknowledgment 
be  founded  on  a  valuable  consideration. 
His  antecedent  relation  to  the  subject, 
whatever  it  may  have  been,  no  longer  con- 
trols. 2  Story,  Eq.  Jur.,  §  972.  If  before  a 
declaration  of  trust  a  party  be  a  mere 
debtor,  a  subsequent  agreement  recogniz- 
ing the  fund  as  ali-eudy  in  bis  hands,  and 
stipulating  for  its  investment  on  the  cred- 
itor's account,  will  have  the  effect  to  cre- 
ate a  trust.  Day  v.  Rotb^lS  N.  Y.  448.  It 
is  essential  that  the  letter,  interpreted  in 
the  light  of  surrounding  circumstances, 
must  show  an  intention  on  the  part  of  the 
uncle  to  become  a  trustee  before  he  will  be 
h«>ld  to  have  become  such ;  but  in  an  effort 
to  ascertain  tbe  construction  which 
should  be  given  to  it  we  are  also  to  ob- 
serve the  rule  that  the  language  of  the 
promisor  is  to  be  Interpreted  In  the  sense 
in  which  he  had  reason  to  suppose  it  was 
understood  by  the  promisee.  White  v. 
Hoyt,  78  N.  Y.  505.  511.  At  the  time  the 
uncle  wrote  tbe  letter  be  was  indebted  to 
bis  nephew  in  the  sum  of  f5,000,  and  pay- 
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ment  had  been  reqnested.  The  nncle,  rec- 
ognizing the  Indebtedneaa,  wrote  tfaenepb- 
ew  that  he  would  keep  the  money  nntll  he 
deemed  bim  capable  of  taking  care  of  it. 
He  did  not  say,  "I  will  pay  yon  at  some 
other  time, "  or  nae  language  that  would 
indicate  that  the  relation  of  debtor  and 
creditor  would  continue.  On  the  con- 
traryi  his  language  indicated  that  he  had 
■et  apart  the  money  the  nephew  had 
"earned, "  for  him,  so  that  when  he  should 
be  capable  of  .taking  care  of  it  he  Rhouid 
receive  it  with  interest.  He  said:"!  had 
the  money  in  the  bank  the  day  you  were 
21  years  old  that  I  intend  for  you,  and 
yon  shall  have  the  money  certain. "  That 
he  had  set  apart  the  money  is  further  evl> 
denced  by  the  next  sentence:  "Now,  Wil- 
lie, I  don't  intend  to  interfere  with  this 
money-in  any  way  until  I  think  you  are 
capable  of  taking  care  of  it. "  Certainly 
the  uncle  must  have  intended  that  bis 
nephew  should  understand  that  the  prom- 
ise not  "to  interfere  with  this  money"  re- 
ferred to  the  money  in  the  bank,  which  be 
declared  was  not  only  there  when  the 
nephew  became  21  years  old,  bnt  was  in- 
tended for  him.  True,  he  did  not  use  the 
■word  "trust,"  or  state  that  the  money 
was  deposited  in  the  name  of  William  E. 
Story,  2d,  or  in  his  own  name  in  trust  for 
bim,  bnt  the  language  used  must  have 
been  Intended  to  assure  the  nephew  that 
his  money  bad  been  set  apart  for  him,  to 
be  kept  without  Interference  until  he 
should  be  capable  of  taking  care  of  it,  for 
the  uncle  said  in  substance  ond  in  effect: 
"This  money  yon  have  earned  much  easier 
than  I  did.  •  •  •  You  are  quite  wel- 
come to.  I  had  it  in  the  bank  the  day  you 
were  21  years  old,  and  don't  inteud  to  in- 
terfere with  it  in  anyway  nntll  I  think 
yon  are  capable  of  taking  care  of  it;  and 
the  sooner  that  time  comes  the  better  it 
will  please  me. "  In  this  declaration  there 
is  not  lacking  a  single  element  necessary 
for  the  creation  of  a  valid  trust,  and  to 
that  declaration  the  nephew  assented. 
The  learned  judge  who  wrote  the  opinion 
of  the  general  term  seems  to  have  taken 
the  view  that  the  trust  wos  executed  dur- 
ing the  life-time  of  defendant's  testator  by 
payment  to  the  nephew,  but,  as  It  does 
not  appear  from  the  order  that  the  judg- 
ment was  reversed  on  the  facts,  we  must 
assume  the  facts  to  be  as  found  by  the 
trial  conrt,  and  those  tacts  support  its 
jndgment.  The  order  appealed  from 
should  be  reversed,  and  the  Judgment  of 
the  special  term  affirmed,  with  costs  pay- 
able out  ol  the  estate.    AU  concur. 


(1»  N.  Y.  Ml) 

Id  re  Sthadt's  Estate. 
(Oouirtof  Appeals  of  New  York.    April  14, 1891.) 

TBDSTS— ACOOmmHO— RSS  AtMUDIOATA.   ' 

An  action  by  a  trostee  against  theezeontor 
of  a  deceased  tnistor  for  an  accoanting,  and  to 
recover  the  tmst  fund,  is  a  bar  to  a  subsequent 
action  for  au  accounting  against  the  executor  by 
the  next  of  Idn  of  a  deceased  beneficiary  in  the 
trost,  though  neither  the  beneflciarr  nor  plaintiff 
were  parties  to  the'  first  action.  AfDrming  6  N.  7. 
Bupp.  127. 

Ap|>eal from  supremeconrt, general  term, 
first  department. 


In  December,  1887,  Francis  M.  Hopper 
presented  his  verified  petition  to  the  sur- 
rogate of  the  county  of  New  Tork,  In 
which  he  alleged  that  Jacob  Straut,  late 
of  the  city  of  New  York,  died  on  the  6tb 
day  of  April,  1867,  leaving  a  last  will  and 
testament,  which  was  duly  proved  and 
admitted  to  probate  on  the  9th  day  of 
September  thereafter;  that  in  the  will  Ed- 
ward J.  Straut,  Isaac  Onderdonk,and  Ja- 
cob Cooper  wera  appointed  executors  and 
trustees;  that  Cooper  renounced  and  nev- 
er qualified  as  such,  and  Onderdonk  and 
Straut  duly  qualified,  and  letters  testa- 
mentary were  issued  to  them  by  the  sur- 
rogate on  the  9th  day  of  September;  that 
they  thereupon  entered  upontbe  discharge 
of  their  duties  as  trustees  and  executors, 
and  so  continued  until  the  death  of  Onder- 
donk, in  August,  1870;  that  thereafter  Ed- 
ward J.  Straut  continue  tu  administer  the 
estate  as  sole  surviving  executor  untU  bis 
death,  and  assuch  came  Into  possession  of 
all  the  assets  of  the  estate;  that  EdwardJ. 
Straut  died  in  the  county  of  Rockland  on 
the  10th  day  of  September,  1881,  leaving  a 
last  will,  whereby,  among  other  things. 
Garret  Z.  Snider  was  made  sole  executor 
thereof;  that  that  will  was,  on  the  17th 
day  of  October,  1881,  proved  and  admit- 
ted to  probate  in  the  surrogate's  court  of 
Rockland  county,  and  letters  testamenta- 
ry thereon  were  granted  and  issued  to 
Snider,  who  entered  upon  the  discharge  of 
bis  duties  as  such  executor;  that  no  ac- 
count of  the  proceedings  of  the  executors 
of  Jacob  Straut  has  ever  been  rendered  by 
them,  or  any  of  them,  or  by  Snider,  as  ex- 
ecutor of  Edward  J.  Straut;  that  an  in- 
ventory of  the  personal  estate  of  Jacob 
Straut  was  filed  in  the  oSice  of  the  surro- 
gate of  New  York  county  on  the  14tb  day 
of  September,  1867,  showing  personalty  of 
an  aggregate  appraised  value  of  f 6,300. 
and  of  the  actual  value  of  f  9,105,  but,  as 
be  was  informed  and  believed,  other  prop- 
erty applicable  to  the  uses  of  the  trusts 
created  by  the  will  of  Jacob  Straut  of  the 
value  of  many  thousand  dollars  came  into 
the  hands  of  Edward  J.  Straut  us  sole 
surviving  executor,  and  after  his  death  in- 
to the  hands  of  his  executor,  Snider;  that 
no  account  of  such  property,  and  no  in- 
ventory thereof,  has  ever  been  made  or 
filed  by  any  one;  that  in  and  by  the  will 
of  Jacob  Straut  hedevised  and  bequeathed 
to  his  executors  and  trustees  one-seventh 
part  of  all  his  real  and  personal  estate,  in 
trust  to  pay  to  his  daughter  Maria  the 
income  thereof  nnnually,  und  after  her 
death  to  her  children  and  heirs,  share  and 
share  alike,  as  the  law  directs  in  Intes- 
tates' estates;  that  Maria  Straut  married 
Jacob  A.  Hopper,  and  died  in  18X8,  and 
that  during  their  coverture  she  had  chil- 
dren,— Elizabeth,  who  intermarried  with 
Peter  Ruton,  and  died  in  1878,  leaving,  her 
surviving,  and  now  living,  of  full  age,  Jo- 
seph H.  Ruton,  her  only  issue;  and  the  pe- 
titioner and  Jacob  H.  Hopper,  both  of  full 
age,  and  residing  In  the  city  of  New  York ; 
and  be  prayed  that  a  decree  be  made  re- 
quiring Garret  Z.  Snider,  as  executor  of 
Edward  J.  Straut, drceased.to  render  and 
judicially  settle  an  account  of  the  proceed- 
ings of  Edward  J.  Straut.  as  executor  and 
trustee,  uuder  the  last  will  and  testament 
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of  Jacob  Straut,  deceased,  and  to  pay  to 
the  petitioner  bis  share  of  the  estate,  ond 
that  Garret  Z.  Snider  be  cited  to  show 
cause  why  be  should  not  pay  such  share. 
Snider,  as  executor  of  Edward  J.  Straut, 
appeared  and  answered  the  petition  of 
Hopper,  and  In  hlB  verified  answer  denied 
any  knowledge  or  Information  Rufflclent 
to  form  a  belief  whether  Edward  J. 
Straut,  as  sole  surviving  executor,  came 
ipto  possession  of  all  the  assets  belonging 
to  the  estate  of  Jacob  Straut.  and  wheth- 
er no  aucount  of  the  proceedings  of  the  ex- 
ecutors of  Jacob  Straut  had  ever  been  ren- 
dered by  them,  or  either  of  them;  and  be 
denied  that  no  account  of  the  prqceediugB 
had  ever  been  rendered  by  him  as  executor 
of  Edward  J.  Straut,  as  stated  in  the  pe- 
tition. He  alleged  that  be  had  dnly  ren- 
dered an  account  of  his  proceedings  as  ex- 
ecutor of  Edward  J.  Straut  to  the  surro- 
gate of  Rockland  county,  and  he  denied 
any  knowledge  or  information  sufflcient 
to  form  a  belief  as  to  what  the  value  of 
the  personalty  of  Jacob  Straut  was  or  Is, 
or  that  it  came  Into  the  possession  of  Ed- 
ward J.  Straut,  and  as  to  what,  if  any, 
other  property  came  into  the  hands  of 
Edward  J.  Straut  as  such  sole  surviving 
executor,  and  denied  that  after  the  death 
of  Edward  J.  Straut  any  property  of  Ja- 
cob Straut,  or  of  his  estate,  came  into  bis 
handH  as  executor  of  Edward  J.  Straut, 
or  otherwise.  He  alleged,  on  information 
and  belief,  that,  prior  to  the  death  of  Ed- 
ward J.  Straut,  Jacob  H.  Conklln  and  .la- 
cob  A.  Hopper,  of  the  city  of  New  York, 
were  appointed  trustees  under  the  will  of 
Jacob  Straut,  by  the  supreme  court,  and 
that  they  duly  entered  upon  the  discharge 
of  their  duties  as  such,  and  have  ever 
since  continued  to  art  as  such,  that  after 
their  appointment  Edward  J.Strant  exer- 
cised no  control  over  the  estate  of  Jacob 
Straut,  and  discharged  none  of  the  duties 
as  executor  or  trustee  thereof;  that  upon 
the  application  for  the  appointment  of  the 
trustees,  or  soon  thereafter,  Edward  J. 
Straut  was  enjoined  from  acting  as  such ; 
that,  upon  the  appointment  of  the  trus- 
tees, all  the  assets  of  the  estate  of  Jacob 
Straut,  in  the  hands  of  Edward  J.  Straut 
or  otherwise,  came  Into  the  possession  of 
the  new  trustees,  and  have  ever  since  re- 
mained in  their  hands  and  under  their 
control;  that  heretofore  hu  action  wan 
brought  in  the  supreme  coui-t  of  this  state 
by  the  new  trustees  against  him  as  exec- 
utor of  Edward  J.  Straut,  in  which  Maria, 
the  wife  of  Jacob  A.  Hopper,  named  in  the 
petition,  and  all  others  interested  in  the 
estate  of  Jacob  Straut,  were  made  defend- 
ants, and  the  complaint  in  that  action  is 
annexed  to  the  answer;  that  In  that  ac- 
tion Maria  Hopper,  and  some  of  the  other 
defendants,  including  him.  Snider,  as  exec- 
utor, interposed  answers;  that  the  issues 
raised  by  such  answers  were  by  order  of 
the  court  referred  to  a  referee  to  hear  and 
determine,  and  n  trial  was  had  before  such 
referee  In  which  Maria  Hopper,  by  her 
counsel,  participated;  that  upon  the  de- 
cision and  report  of  the  referee,  and  pro- 
ceedings ttaerenpon,  Judgment  was  duly 
entered,  from  which  an  appeal  was  taken 
to  the  general  term,  and  from  thejndg- 
Dient  and  decision  of  that  court  an  appeal 


was  taken  to  the  court  of  appeals,  and 
the  Judgment  directed  by  the  court  of  ap- 
peals In  accordance  with  its  decision  is 
made  a  part  of  the  answer,  and  a  copy 
thereof  Is  annexed  to  it ;  that  all  of  the  or- 
ders, judgment,  and  the  papers  and  rec- 
ords of  the  proceedings  thereupon  are  du- 
ly filed  and  entered  in  the  office  of  the 
clerk  of  the  county  of  Kings;  that,  as  re- 
spondent is  Informed  and  believes,  all  no- 
tices and  papers  and  copies  of  the  judg- 
ment were  duly  served  on  the  attorney  for 
Maria  Hopper,  and  that  in  that  action 
the  plaintiffs,  as  trustees,  represented, 
among  others,  the  petitioner  and  his  in- 
terest in  the  estate  of  Jacob  Straut,  and 
It  was  brought  for  their  benefit  and  at 
their  Instance;  that  all  the  rights  of  Maria 
Hopper,  and  all  persons  who  could  claim 
nnder  her,  Including  the  petitioner,,  in  the 
estate  of  Jacob  Straut,  so  far  as  the  same 
had  come  into  the  hands  of  Edward  J. 
Straut,  and  all  claims  against  the  latter 
as  executor  or  trustee,  or  against  the  rO' 
spondent  as  executor,  were  determined, 
and  Maria  Hopper  was  and  the  petitioner 
is  forever  barred  from  making  any  claim 
against  the  respondent  or  bis  testator  or 
Mb  estate  by  such  former  adjudication; 
that  the  petitioner  has  no  claim  to  any 
share  of  the  estate  of  Jacob  Straut  which 
came  into  the  bands  of  Eaward  J.  Straut, 
or  interest  therein,  or  against  the  latter  aa 
executor  or  trustee,  or  against  the  re- 
spondent  as  executor  or  otherwise,  and 
no  right  to  claim  the  accounting  asked 
for.  The  will  of  Jacob  Strau  t  is  set  forth 
in  the  record,  in  which  he  directed  bis  es- 
tate to  be  divided  into  seven  equal  parts, 
and  he  gave  and  devised  to  the  executors 
and  trustees  named  in  his  will  one-seventh 
part  of  all  his  real  and  personal  estate,  la 
trust,  to  pay  the  Income  of  such  estate 
annually  to  each  of  his  six  living  children 
for  the  use  of  each  child,  and  lu  trust,  aft- 
er the  decease  of  any  child,  to  pay  the 
same  overto  the  heirs  and  children  ofsuch 
child,  share  and  share  alike,  as  the  law  di- 
rects in  the  rase  of  intestacy,  and,  if  any 
child  should  die  leavingnochildren.theniQ 
trust  to  pay  to  the  next  of  kin ;  and  there 
was  a  similar  trust  for  the  benefit  of  the 
grandchild,  the  daughter  of  a  deceased 
daughter.  The  tenth  clause  of  the  will  is 
as  follows:  "It  is  my  will,  and  the  object 
of  all  the  provisions  and  trusts  made  and 
created  by  me  in  this,  my  will,  that  my 
said  executors  and  trustees  pay  over  to 
the  lawful  issue  of  any  of  my  children  be- 
fore named,  after  their  decease,  the  share 
or  portion  remaining  in  their  hands  of 
said  income  and  principal  money,  should 
such  issue  prove  worthy  and  capable  of 
holding  the  same,  after  they  shall  arrive 
at  the  age  of  twenty-one  years;  but  if  not 
capable  or  worthy,  then  to  receive  the 
income  thereof  as  their  parents  have,  not 
until  such  times  as  my  executors  shall 
deem  fit,  and  thbir  necessities  require,  leav- 
ing it  discretionary  with  them  to  act  in  the 
premises,  except  that  Elizabeth  Spring- 
steen is  to  receive  not  more  than  the  Income 
of  said  portion  or  seventh  partannnallyas 
aforesaid.  I  do  also  appoint  my  executors 
and  trustees  aforesaid  guardians  of  the  per- 
sons and  estates  of  all  my  grandchildren 
that  may  t>e  entitled  to  a  part  of  my 
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estate,  and  also  tbe  chlUlren  of  my  grand- 
daughter Elisabeth  Spriogsteea,  if  sbe 
should  leave  any.  During  their  minority 
said  property  to  remain  in  the  bands  of 
my  said  executors  and  trustees,  guard- 
ians as  aforesaid,  together  with  the  annu- 
al Income  thereof,  and  kept  at  Interest  un- 
til they  shall  arrive  at  tbe  age  uf  twenty- 
one  years,  at  which  time  I  leave  It  to  their 
Huund  judgment  to  pay  tbe  same  or  with- 
bold  it,  except  that  Elizabeth  Springsteen 
Is  to  receive  not  more  than  tbe  Income  of 
said  portion  or  seventh  part  annually  as 
aforesaid,  and  pay  the  Income  thereof  only 
to  such  of  them  that  may  become  entitled 
thereto  as  aforesaid,  annually,  and  to  pay 
tbe  principal  at  such  times,  and  iu  such 
manner,  as  they  may  deem  best  calculated 
to  carry  out,  according  to  ray  Intentions, 
tbe  provisions  of  this  my  will,  except  that 
Elisabeth  Springsteen  is  to  receive  not 
more  tban  the  income  of  said  portion  or 
seventh  part  annually  os  aforesaid;  It  be- 
ing my  intention  that  all  and  each  of  said 
grandchildren  and  children  of  said  Elisa- 
beth Springsteen  (if  she  should  leave  any) 
should  know  the  value  of  property  when 
they  get  it,  that  they  may  make  proper 
ase  of  the  same.  It  Is  further  my  will  that 
In  case  any  of  mychildren  aforesaid  should 
die  without  leaving  lawful  isHue  from  his 
or  her  body  beeutten,  that  then  the  share 
and  portion  coming  to  them,  or  either  of 
them,  out  of  my  estate,  shall  go  to  the 
brothers  or  sisters  of  such  deceased  person 
or  persons,  or  hie  or  her  or  their  legal  rep- 
rf>sentutlves,  in  the  same  manner  as  In  In* 
testates' estates."  Ueanthorized  bis  exec- 
utors to  lease  his  real  estate,  and  empow- 
ered them  to  sell  and  dlHpose  of  the  same 
should  it  become  necessary  ao  to  do,  iu  or- 
der to  make  a  more  equal  division  of  bis 
estate,  and  falflll  tbe  truiUs  above  men- 
tioned. 

The  suit  referred  to  in  tbe  answer  was 
commenced  In  April,  188?.  by  Conklin  and 
Hopper,  as  new  trustees  appointed  as  stat- 
ed above,  and  there  were  joined  as  defend- 
ants In  that  suit  Snider,  as  sole  executor 
of  Edward  J.  Straut,  the  widow  and  chil- 
dren of  Edward  ,T.  Straut.  and  certain  of 
tbe  beneficiaries  under  Jacob  Straut's  will. 
Including  the  living  life  beneficiaries,  but 
the  petitioner  herein  was  not  made  a  de- 
fendant. The  complaint  In  that  action  al- 
leged the  tacts  contained  in  tbe  petition 
and  answer  In  reference  to  the  death  of 
Jacob  Straut  and  his  will,  and  the  amount 
of  real  and  personal  property  left  by  him. 
It  alleged  the  wasting  and  misappropria- 
tion of  the  estate  of  .lacob  Straut  by  Ed- 
ward J.  Straut,  and  that  he  did  hot  keep 
any  proper  account  of  the  estate  that  came 
into  bis  bands  under  tbe  will  of  .Tacob 
Straut ;  that  his  estate  was  wholly  Insolv- 
ent, and  the  whole  thereof  was  insufficient 
to  satisfy  tbe  claims  of  the  plaintiffs  as 
sncb  trustees,  and  that  all  the  property  of 
which  Edward  J.  Straut  died  seised  and 
possessed  belonged  to  them  as  such  trus- 
tees; and  they  prayed  judgment  against 
the  defendant  Snider  as  executor,  among 
other  tbingH,that  he  account  to  tbe  plain- 
tiff of  and  concerning  all  the  funds  and 
property,  and  proceeds,  profits,  and  In- 
come of  property,  real  and  personal,  wbicta 
came  into  tbe  bauds  of  bis  testator  in  trust 


under  the  will  df  Jacob  Straut.  The  re- 
port of  the  referee  and  the  judgment  in 
that  action  thereon  do  not  appear  in  this 
record.  The  decision  was  in  favor  of  the 
plaintiffs,  hut  upon  what  ground  or  for 
what  amount  or  to  what  extent  do  not 
appear.  Tbe  defendant  Snider  appealed 
to  the  general  term,  and  there  the  judg- 
ment was  reversed  and  a  new  trial  or- 
dered. From  the  order  of  reversal  the 
plaintiffs  in  that  action  appealed  to  this 
court,  giving  the  usual  stipulation  required 
on  such  an  appeal,  and  in  this  court  tbe 
order  was  affirmed,  and  judgment  abso- 
lute was  rendered  against  tbe  plaintiffs  dis- 
missing the  complaint.  9  N.  E.  Rep.  880; 
13  N.  £. Rep.  926.  In  the  Surrogate's  court 
this  matter  was  submitted  to  the  surro- 
gate upon  the  petition  and  answer,  and 
the  papers  annexed  to  the  answer,  and 
the  prayer  of  the  petition  was  denied. 
Tfaepetltiouer  then  appealed  to  the  gen- 
eral term,  where  the  order  of  tbe  surro- 
gate was  affirmed,  and  then  be  appealed 
to  this  court. 

W.  J.  Hardy,^  for  appellant.  Irving 
Brown,  for  respondent. 

Eabl,  J.,  (after  stattng  the  facta  as 
above.)  Nothing  was  presented  to  tbe 
surrogate  but  the  petition  and  answer, 
and  upon  them  he  was  asked  to  make  his 
decision.  The  petitioner  offered  no  proof 
and  asked  for  no  time  that  he  might  in- 
troduce proof.  The  order  of  the  surro- 
gate recites  that  it  was  made  upon  the 
petition  and  answer,  after  bearing  counsel 
for  the  petitioner  and  tor  Snider.  Under 
such  circumstances,' it  is  not  entirely  plain 
what  facts  we  have  before  us,  or  what 
facts  roust  be  assumed  to  be  true.  The 
material  allegations  of  the  petition,  so  far 
as  they  show  any  legal  liability  of  Snider 
to  account  as  executor  of  Edward  J. 
Straut,  were  denied.  He  put  In  issue  the 
allegations  of  the  petition  that  the  iirop- 
erty  of  Jacob  Straut  came  into  tbe  posses- 
sion of  Edward  J.  Straut, and  denied  that 
after  the  death  of  Edward  J.  Straut  any 
of  the  property  of  .Jacob  Straut,  or  of  his 
estate,  came  into  his  bands.  Assuming 
these  denials  to  be  true,  vvhat  account 
could  Snider  render?  Then,  there  is  noth- 
ing for  him  to  account  for.  Before  Snider, 
as  executor  of  Edward  J.  Straut,  could  be 
called  npon  to  render  any  account  as  to 
tbe  estate  of  Jacob  Straut,  it  may  be  at 
least  plauHibly  claimed  that  the  petitioner 
should  have  furnished  some  proof  that 
some  portion  of  that  estate  came  into  the 
bands  of  Edward  J.  Straut.  and  that  he 
had  not  in  his  life- time  accounte<]  therefor. 

But  if  we  assume,  as  was  probably  as- 
sumed by  the  surrogate,  that  tbe  allega- 
tions contained  in  the  petition  and  the 
admisHloDs  contained  in  tbe  answer  to- 
gether would  otherwise  have  been  suffi- 
cient toautborize  an  order  against  the  de- 
fendant by  the  surrogate,  requiring  him 
to  render  an  account,  we  think  the  action 
brought  in  the  supreme  court  furnished  a 
complete  answer  to  tbe  petition.  That 
was  an  action  brought  by  the  trustees 
under  tbe  will  of  .Jacob  Straut,  to  compel 
Snider,  as  the  executor  of  Edward  J. 
Straut,  among  other  things,  to  account 
for  all  tbe   property  that  came  to   Ed- 
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ward  J.  Strant  aa  eztwutor  of  Jacob 
Straat.  The  allegatloDB  were  full  and 
ample,  If  sustained  by  proof,  to  antborlce 
a  Judgment  aftalnat  Snider  for  an  acconnt- 
Ing,  and  for  any  balance  that  might  be 
found  due  upon  such  accounting;.  Tbere- 
sult  of  that  litigation  after  n  trial,  and 
the  declHiou  of  all  the  courts,  was  a  judg- 
ment dlHUilBBlng  the  complaint  upon  the 
merits.  If  the  petitioner  claimed  that  that 
Judgment  was  not  based  upon  the  merits, 
or  that  for  any  reason  the  adjudication 
proceeded  upon  some  ground  that  would 
Dot  be  a  bar  to  the  accounting  sought  in 
this  proceeding,  he  should  have  shown  it 
by  competent  evidence.  In  the  absence  of 
any  proof,  it  must  be  assumed  that  that 
litigation  involved  everything  alleged  in 
the  complaint,  and  that  the  adjudication 
covered  the  whole  ground  of  the  com- 
plaint, and  that  thus,  as  against  the 
plaintiffs  in  that  action,  it  was  a  final 
adjudication  that  Snider,  as  executor  of 
Edward  J.  Straat,  was  not  bound  to  ac- 
count for  any  of  the  estate  of  Jacob 
Straut,and  that  as  such  executor  nothing 
was  due  from  him  to  snc)i  estate,  or  to 
the  trustees  tbe^eof . 

But  this  petitioner  claims  that  be  is  not 
bound  by  that  adjudication,  for  the  reason 
that  he  was  not  a  party  to  that  action. 
It  is  the  general  rule,  undoubtedly,  that 
one  is  not  bound  by  an  adjudication  in  an 
action  to  which  be  Is  not  a  party.  But  to 
this  rule  there  are  many  well-recognized 
exceptions.  Executors,  administrators, 
assignees,  and  receivers  all  act,  represent- 
atively, as  trustees  of  other  persons,  and 
yet,  in  actions  brought  by  them  to  recov- 
er trust  property,  or  to  reduce  trust  prop- 
erty to  possession,  the  beneflciarles  and 
parties  ultimately  entitled  to  the  benefit 
of  the  property  are  not  necessary  parties. 
Here  these  trustees  appointed  to  take  the 
place  of  the  trustees  under  the  will  of  Ja- 
cob Straut  had  the  legal  title  to  and  were 
the  legal  owners  of  the  personal  property 
belonging  to  the  trnst-estate,  (Toronto 
Gen.  Trust  Co.  v.  Chicago,  etc.,  R.  Co.,  123 
N.  Y.  87,  25  N.  E.  Rep.  198;)  and  it  has 
never  been  held  that  in  an  action  by  the 
trustees  to  reduce  such  property  to  pos- 
session, or  to  subject  It  to  their  control,  it 
Is  necessary  to  malce  the  beneficiaries  par- 
ties. In  such  an  action  they  represent  the 
whole  title  and  interest,  and  their  action. 
In  the  absence  of  fraud  or  collusion,  la 
binding  upon  the  beneficiaries.  In  the  ac- 
tion brought  by  these  trusteea  there  was 
DO  question  between  them  and  the  benefi- 
ciaries, and  no  question  between  the  bene- 
ficiaries themselves.  The  only  question  at 
Issue  was  between  the  trustees  and  a 
stranger  to  the  trust,  who  was  alleged  to 
have  in  bis  possession,  or  to  be  liable  to 
account  for,  certain  property  belonging  to 
the  trust,  and  in  such  an  action  it  is  well 
settled  now  that  the  beneflciaries  are  not 
Decessary  parties.  Horsley  v.  Fawcett,!! 
Beav.  565;  Goldsmld  v.  Stonehewer,  9 
Hare  App.  38;  Doody  v.  Higglns,  Id.  82; 
Fowler  v.  Bayldon,  Id.  78;  Adams  v. 
Bradley,  12  Mich.  346;  Ashton  v.  Bank,  8 
Allen,  217;  Boyden  v.  Partridge,  2  Gray, 
190 ;  Carey  v.  Brown,  92  D.  S.  171 ;  Kerrison 
V.  Stewart,  93  U.S.  155;  Railroad  Co.  v. 
Nolan,  48  N.  Y.  518.    It  the  purpose  of  the 


action  had  been,  among  other  things,  to 
determine  rights  as  between  the  l)eneficia- 
ries  themselves,  or  as  between  the  trustees 
and  the  beneficiaries,  then  it  would  have 
been  necessary  to  bring  them  In  as  par- 
ties. The  rule  is  thus  laid  down  In  Perry 
on  Trusts,  (section  328:)  "It  is  the  duty 
of  a  trustee  to  defend  and  protect  the  title 
to  the  trust-estate,  and,  as  the  legal  title 
is  In  him,  he  alone  can  sue  and  be  sued  in 
a  court  of  law.  The  cestui  que  trust,  the 
absolute  owner  of  the  estate  in  equity,  is 
regarded  in  law  as  a  stranger. "  In  Story, 
Eq.  PI.  (9th  Ed.)  p.  192,  note  a.  It  is  said: 
"Where  a  suit  brought  by  a  trustee  to  re- 
cover the  trust  property  does  not  give  rise 
to  any  coDBict  of  interests  between  the 
cestai  que  trusts,  and  does  not  involve  aa 
investigation  into  their  relations  with 
each  other,  the  cestui  que  traata  are  not 
Decessary  parties."  In  Railroad  Co.  v. 
Nolan,  supra.  It  was  held  that  trustees 
who  have  the  title  to  the  trust  fund  are 
the  proper  parties  plaintiff  In  enaction  to 
maintain  and  defend  the  fund  against 
wrongful  attack  or  injury  tending  to  im- 
pair its  safety  or  amount,  and  that  oei- 
ther  the  cestui  que  trust  nor  the  beneflcia- 
riescan  malntaiu  such  an  action  agalnsta 
third  person,  except  in  case  the  trustees 
refuse  to  perform  their  duty,  and  then  the 
trustees  should  be  made  parties  d^end- 
ant.  In  Carey  v.  Brown,  supra,  it  was 
held  that  a  suit  brought  by  a  trustee  to  re- 
cover trust  property,  or  to  rednceit  to  pos- 
session, in  no  wise  affects  bis  relations  with 
his  cestuls  que  trustent,  and  it  is  unnec- 
essary to  make  them  parties.  In  Horsley 
V.  Fawcett.  supra,  the  roaster  of  the  rolls 
says:  "If  the  object  of  the  bill  were  to  re- 
cover the  fund  with  a  view  to  its  adminis- 
tration by  the  court,  the  parties  interested 
must  bo  present ;  but  it  merely  seeks  to  re- 
cover the  trust  moneys,  so  as  to  enable 
the  trustee  hereafter  to  distribute  them 
conformably  with  the  trust  declared.  It 
is  therefore  unnecessary  to  bring  before  the 
court  the  parties  beneficially  Interested. " 
These  trustees  could  have  accounted  aod 
settled  with  Snider,  and  discharged  him 
without  suit,  and  such  settlement,  if  fairly 
and  honestly  made,  would  have  been  bind- 
ing upon  the  beneflciaries.  The  rule  as 
to  the  maintenance  of  actions  by  trustees 
in  their  own  names,  without  the  presence 
of  the  beneficiaries  as  parties,  is  somewhat 
enlarged  by  section  449  of  the  Code,  which 
provides  that  a  trustee  of  an  express 
trust  maj'  sue  without  joining  with  him 
the  person  for  whose  benefit  the  action  ia 
prosecuted,  and  wherever  a  trustee  may 
aue  In  bis  own  Dame  without  joining  the 
beneflciaries  of  the  trust,  in  the  absence  of 
fraud  or  collusion,  the  beneficiaries  are 
bound  by  the  results  of  the  action.  If  the 
trubtees  in  that  action  had  prevailed  and 
recoTered  any  property  from  Snider  there- 
in, the  recovery  would  have  inured  to  the 
benefit  of  this  petitioner,  and  all  the  other 
beneficiaries  under  the  will  of  Jacob 
Straut.  As  Snider  would  have  been  bound 
by  the  judgment,  as  between  him  and 
any  and  all  of  the  beneflciaries.  In  theevent 
of  success  by  the  plaintiff  in  that  action, 
so  they  are  bound  by  the  results  of  the  ac- 
tion in  the  event  of  hiH  success. 
But  it  is  claimed  on  behalf  of  the  petl- 
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tloner  that  the  trustees  were  not  trnstees 
tor  htm,  and  did  not  represent  blm,  and 
that  as  to  one-serenth  of  the  estate  of  Ja- 
cob Strant  they  were  the  trnstees  of  bis 
mother,  Maila  Hopper,  and  repreisnnted 
her  only.  In  this  the  learned  coansel  tor 
the  petitioner  is  clearly  mistaken.  These 
trastees  were  to  take  the  trust-estate,  and 
bold  it,  and  manage  It  as  trastees,  and 
pay  the  income  thereof  to  Maria  Hopper 
daring  her  life,  and  after  her  death  to  pay 
the  principal  and  remaining  income  to  her 
children,  share  and  share  alike.  During 
ber  life-time  they  held  the  principal  of  the 
estate,  not  only  for  her  benefit,  but  for  the 
benefit  of  her  children,  and  after  her  death 
they  had  a  trnst  duty  to  perform.  By  the 
tenth  clause  of  the  will  the  trust  would 
continue  after  the  death  of  Maria  Hopper 
until  her  children  reachud  majority,  and 
might  continue  longer.  Therefore,  in 
holding  and  controlling  the  trust-estate, 
and  In  reducing  it  to  poseesslon,  the'trus- 
tees  represented,  not  only  the  life  beneficia- 
ries, bat  those  who  were  to  take  after  the 
death  of  the  first  beneficiaries.  The  suit 
brought  by  the  trustees  against  Snider 
and  others  was  really  a  litigation  between 
them  and  Snider,  and  no  other  persons 
'were  necessary  pai-ties.  The  trustees,  as 
plalntilts,  represented  all  the  parties  bene- 
ficially interested  in  the  trusts  under  the 
will  of  Jacob  Strant,  and  none  of  the  per- 
sons thus  beneficially  interested  were  nec- 
essary parties.  Snider,  as  defendant,  rep- 
resented all  the  parties  interested  in  the 
estate  of  Ed  ward  J.  Straut,  and  none  of 
them  were  necessary  parties  defendant  to 
the  accounting  between  the  plaintiffs  and 
Snider.  No  relief  in  that  action  was 
prayed  for  against  any  one  except  Snider. 
It  does  not  appear  that  there  was  any  ad> 
Indication  against  any  one  except  Snider, 
and  when  be  procured  a  reversal  of  the 
judgment  rendered  against  him  upon  the 
report  of  the  referee,  and  final  Judgment 
dismissing  the  complaint,  there  was  noth- 
ing left  of  that  action,  or  of  the  adjudica- 
tion therein.  The  petitioner  filed  his  peti- 
tion on  the  J4th  day  of  December.  1887, 
more  than  30  years  after  the  death  of  Ja- 
cob Straut.  more  than  6  years  after  the 
death  of  Edward  J.  iStraot.  and  4  years 
after  the  death  of  Maria  Hopper.  After 
the  lapse  of  so  much  time,  he  cannot  well 
claim  that  doubtful  questions  of  law  or  of 
fact  shoald  be  resolved  in  his  favor.  The 
order  of  the  general  term  should  be  af- 
firmed, with  costs.  All  concur,  except 
Fctou  and  Gray,  JJ.,  absent. 


(US  N.  T.  UI) 

Sanders  v.  Soutter  et  al. 
(Cmurt  of  Awtois  of  New  York.    April  14,1891.) 

ACnOH  AOAINST  EXXCUTORS — MISAPPLICATION  Or 

PuNDS — Fbads— Kes  Adjudicata. 
1.  A  complaint  alleged  that  K.,  by  his  will, 
gave  half  bis  iHroperty  to  bis  widow,  and  that 
she  assigned  her  Interest  in  the  estate  to  plain- 
tiff, but  did  not  state  what  property  was  em- 
braced iu  the  assignment,  nor  what  estate  the 
issignor  bad  at  its  date,  not  even  what  property 
S.  bad  at  liis  death.  It  further  alleged  that  J., 
the  father  of  R.,  left  his  estate  to  his  sons;  that 
defendants  were  the  exeoatorsof  his  will;  that  the 
acting  executor  obtained  his  discharge  without 
having  collected  R.>s share  in  his  father's  estate; 
that  plalntKf'i  assignor  then  took  out  letters  of 


administration  on  R.'s  estate,  and  jiropeedings 
for  an  aooount  were  had  before  the  sarrogsta 
■gainat  the  ezeoutors  of  J.,  in  which  plaintlfl'c 
Claim  oould  have  been  enforoed.  The  complaint' 
then  alleges  that  plaintiff  was  turned  out  of  the 
surrogate's  court,  and  the  proceedings  dismissed, 
against  his  protest,  by  reason  of  a  release  and 
settlement  fraudulently  and  coUusively  entered 
into  between  bis  assignor  and  the  executors  of  J.- 
This  suit  is  to  set  aside  the  release  on  the 
ground  of  fraud,  and  reinstate  the  proceedings 
for  an  aocouuting  by  the  executors  of  J.  Held, 
that  the  complaint  was  sufflciept  to  present  a  case 
for  the  relief  prayed. 

i.  The  fact  that  plaintiff  knew  of  the  alleged 
fraud  when  he  was  a  party  to  the  proceedings  be- 
fore the  surrogate  cannot  bar  his  right  to  sue  in 
another  court  to  set  the  release  aside,  since  the 
surrogate  was  without  power  to  pass  on  the  ques- 
tion of  fraud. 
Reversing  U  N.  T.  Snpp.  88. 

Appeal  from  supreme  court,  general 
term,  first  department. 

Lewis  Stuiders,  for  appellant.  DeJos 
MeCurdjr,  for  respondents. 

O'Bbibn,  J.    On  the  trial  of  this  action, 
at  the  special  term,  the  plaintiff's  com- 
plaint was  dismissed,  as  to  the  defendants,. 
Agnes  -Gordon   Soutter   and  William  K. 
Scatter,  as  executrix  and  executor  of  the 
will  of  James  T.  Soutter,  without  taking 
any  proof,  but  on  motion  of  their  counsel 
that  the  complaint  did  not  state  a  cause 
of   action   against   them.     This    appeal, 
therefore,  renders  it  necessary  for  us  to 
examine  the  complaint  for  the  purpose  of, 
determining  whether  It  was  so  defective. 
In  the  allegation  of  facts,  as  to  warrant 
the  trial  court  In  disposing  of  the  case 
upon  a  motion  to  dismiss,  based  upon  an 
inspection  of  the  pleading  alone.    A  cause, 
of  action  will  be  deemed  to  be  stated  In  a' 
complaint  whenever  the  requisite  allega-. 
tions  can  be  fairly  gathered  from  all  the 
averments,  though  the  statement  of  them 
may  be  argumentative,  and  the  pleading 
deficient  In  technical  language.    Zabriskie 
V.  Smith,  1.3  N.  Y.  322.    The  rule  that  Jus- 
tlflestne  dismissal  of  a  com  plaint  for  want 
of  sufficient  facts  stated  was  laid  down  by 
this  court  in  Marie  v.  Garrison,  83  N.  Y.  14,.^ 
23:  "A  demurrer  to  a  complaint  for  in-.  . 
sufficiency  can  only  be  sustained  when  it 
appears  that,  admitting  all   the  facta  al- 
leged. It  presents  no  cause  of  action  what- 
ever.   It  is  not  sufficient  that  the  facts  are  ' 
imperfectly  or  informally  averred,  or  that 
the  pleading  lacks  deflnlteness  and  precis- 
ion, or  that  the  material  facts  are  only 
argumentatlvely  averred.   The  complaint, 
on  deoiurrer,  is  deemed  to  allege  what  can 
be  Implied  from  the  allegations  therein,  by 
reasonable  and  fair  intendment,  and  tacts 
Impliedly  averred  are  traversable  in  the 
same  manner  as  though  directly  averred. " 

The  complaint  In  this  case  covers  10 
closely-printed  pages  of  the  record,  and  It 
deals  throughout  with  what  appears,  on 
paper  at  least,  to  be  weighty  and  Impor- 
tant matters.  The  precise  lines  upon  which 
the  plaintiff  intends  to  try  the  case  have 
not  been  very  clearly  or  distinctly  drawn, 
and  the  complaint  In  some  respects  is 
wanting  In  that  deflniteness  and  degree  of 
particularity  essential  to  a  complete  and 
logical  statement  of  a  cause  of  action. 
The  complaint  can  be  examined  in  three 
aspects,  and  U,  upon  any  view  that  can , 
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be  taken  of  It,  sufficient  facts  can  be  gath- 
ered from  the  averments  to  sustain  any 
cause  of  action  whatever,  tbe  judgment 
cannot   be   sustained.    In  so  far  as  tbe 
statement  of  the   plaintiff's  case  can  be 
treated  as  an  action  to  create  and  enforce 
a  lien  in  his  favor,  as  an  attorney,  tbe 
complaint  is,  nn  doubt,  fatally  (lef(^:tive. 
Randall  v.  Van  Wapenen,  115  N.  Y.  527,  22 
N.  E.  Rep.  361.    It  is  apparent,  however, 
that  Bucn  was  not  the  purpose  or  theory 
ut  the  action.    The  plaintiff  cannot  sustain 
tbe  complaint  except  upon  the  theory  that 
It  states  an   Indppendent  cause  of  action 
in  equity  to  annul   and  net  aside  a  release, 
made  between  his  assignor  and  tbe  repre- 
sentatives uf  tbe  estate  of  James  T.  Sout- 
ter,  which  is  alleged  to  be  collusive,  and 
to  have  been   made   to  defraud  him  of  bis 
rights  under  tbe  assignment,  and  by  force 
of  which  be  was  turned  out  of  the  surro- 
gate's court,  where  he  was  seeking  to  en- 
force his  claim,  and  tbe  proceedings  dis- 
missed ;  or  that  the  case  is  one  by  a  party 
Interested  in  the  estate  of  James  T.  Sout- 
tor.  as  the  assignee  of  a  legacy  or  share  of 
the  estate,  to  call  tbeexecutors  to  account 
In  a  court  of  equity,  under  its  concurrent 
Jurisdiction,  when  special  obstacles  and 
embarrassments  to  such  a  proceeding  in 
the  surrogate's  court  are  sbown  to  exist; 
or  for  relief  on  both  these  grounds.    Tbe 
complaintalleges  thatRobert  Soutterdied 
July  1»,  1873.    That  he  left  a  will,  in  which 
be  disposed  of  bis  property,  which   was 
duly  admitted  to  probate.    By  this  will 
his  widow,  who  subsequently  remarried, 
and  in  the  pleadings  in  this  case  is  known 
as  the  DucbcHS  D'Auxy,  became  entitled 
to  all  his  household  furniture,  and  one-half 
of  the  residue  of   his  real  and  personal 
property,  forever.    It  is  then  alleged  that 
the  plaintiff  became  the  owner  of  her  In- 
terest in  her  husband's  estate  by  asnign- 
ment  for  value  received,  dated  on  orabout 
August  17, 1887.  except  the  household  fur- 
niture.   It  Is  true  tbe  complaint  does  not 
state  in  terms  what  property  was  em- 
braced In  or  covered  by  the  assignment  to 
the  plaintiff,  nor  what  estate  the  Dui-hess 
D'Auxy  had  at  the  time   of  the  assign- 
ment, nor  even  what  property  her  hus- 
band had  at  the  time  of  his  death,  but  it 
does  state  some  other  facts  from  whlcli  It 
may  he   reasonably  implied   or   inferred 
that,  by  tbe  assignment,  an  interest  was 
transferred  to  the  plaintiff  which  he  Is  en- 
titled In  some  form  of  proceeding  to  en- 
force.   It  is  alleged  that  on  the  8th  day  of 
February,   1873,  James   T.    Soutter,   the 
father  of  Robert,  died  leaving  a  will,  which 
was  admitted  to  probate  by  tbe  surrogate 
of  Ulster  county.    That    he  left  an  estate 
of  morethan  f  1,100,000,  one-tenth  of  which, 
by  the  will,  was  given  to  Robert,  the  hus- 
band of    the  Duchess  D'Auxy,   plaintiff's 
assignor;  that  the  defendants  Agnes  Gor- 
don Soutter,  the  widow,  and  William  K. 
8outter,  one   of  the  sons,  qualified  and 
were  appointed    executors   of   this  will ; 
that  the  widow  took  no  active  part  in  the 
management  of  the  estate,  but  Intrusted 
the  same  to  her  son,  the  other  executor, 
whose  roauagement  she  approved;  that 
the  son  was  engaged  In  business  with  an- 
other party  as  bankers  nnd   brokers,  and 
that  on  tbe  28th  of  September,  18S5,  they 


failed,  owing  apwards  of  $2,000,000,  and 
having  less  than   $500,000  assets:  that  the 
executors  were  directed  by  the  will  to  pay 
over  in  kind,  in  proper  divisions  to  bis 
legatees,  the  state  and  other  bonds  com- 
prising a  large  portion  of  his  estate.    The 
complaint  then  states  various  acts  of  the 
executors  of  James  T.  Soutter  and  the  ex- 
ecutors of  Robert  Soutter, acting  together 
and  in  collusion,  whereby  about  $800,000 
of  the  funds  of  theestate  of  JamesT. Sout- 
ter were  appropriated  to  their  own  use 
and  lost,  and  that  one  Porter,  tbe  exec- 
utor of  Robert  Soutter,  obtained  his  dis- 
charge without  having  collected    or  re- 
duced to  his  possession  theshareof  Robert 
In  his  father's  estate.    If  these  allegations 
be  true,  it  follows  that  Robert  iSoutter, 
who  died  onlyflve  monthsafter  his  father, 
did  notand  could  not  have  received, either 
in    kind  or   otherwise,  the   large  estate 
which,  according  to  the  statements  of  the 
complaint,  he  was  entitled  to  receive  un- 
der his  father's  will.    It  tbe  whole  estate 
was  wasted  and  lost  by  the  executors, 
of  course  It  could  not  have  been  distrib- 
uted ;  and  If  three-fourths  of  it  was  lost  by 
the  personal  misconduct  of  tbe   trustee, 
who  had  it  in  charge,  as  the  complaint 
says  It  was,  then  it  must  follow  that  a 
large  sum  was  due  to  the  estate  of  Robert 
from  the  estate  of  his  father,  and  that  the 
representatives  of  Robert's  estate  had  a 
large  claim  against   the  representatives  of 
the  estate  of  his  father  which  could  be  en- 
forced in  a  proceeding  for  an  accounting. 
Then  the  complaint  a  vers  that  the  Duchesa 
D'Auxy  on  tbe  6th  of  December,  1888,  ob- 
tained letters  of  administration  with  tbe 
will  annexed,  of  the  goods,  chattels,  and 
credits  of  Robert  Soutter,  her  former  hus- 
band ;  that  she  petitioned  the  surrogate 
of  the  proper  county,  praying  that  the  de- 
fendants, the  executors  of  the  estate  of 
James  T.  Soutter,  account,  and  that  their 
accounts  be  Judicially  settled;  that  sucb 
proceedings  were  had  before  the  surrogate 
that   the  said   executors,  and  alt  persons 
Interested  in  the  estate,  Including  plaintiff, 
were  cited;  that  the  executors  filed  their 
accounts,  but  without  vouchers,  and  ex- 
ceptions were  filed  thereto  in  behalf  of  the 
plaintiff  and  the  petitioner.    Thus  far  the 
allegations  of  the  complaint   were  suffi- 
cient, by  reasonable  inference  and  deduc- 
tion, to  Inform  tlie  court  that  the  plaintiff, 
by  the  assignment  to  him,  took  an  inter- 
est in  tlie  estate  of  James  T.  Soutter,  and 
that  he  was  a  party  to  a  proceeding  In  the 
surrogate's  court  wherein   his  claim  could 
be  enforced.    At  this  point  it  la  alleged 
that  he  was  turned  out  of  the  surrogate's 
court,  and  the  proceedings  for  accounting 
dismissed,  against  his  prot<>st,  by  forue  of 
a  release  and  settlement  made  between  the 
plaintiff's  assignor,  the  Duchess  D'Auxy, 
individually,    and    as    administratrix    of 
her  husband's  estate,  and  the  defendants, 
the  executors  of  the  estate  of  James  T. 
Soutter.    which   settlement   and    release, 
It  is  charged,  was  fraudulent  and  collu- 
sive, and  made  and  entered  Into  between 
the  parties  with  the  Intent  to  deprive  the 
plaintiff  of  his  rights  under   the   assign- 
ment.   If,  when  this  release  was  produced 
before  the  surrogate,   the  plaintiff,    who 
was   a   party  to   tbe  proceeding,  could 
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have  then  and  there  contested  Its  valid- 
ity, and  could  bare  given  proot  ol  the 
fraud  now  alleged,  he  must  be  conflned 
to  that  remedy,  and  cannot  be  permitted 
to  maintain  an  independent  action  to  try 
a  qnoRtion  wliicb  he  shonid  have  tried  be- 
fore the  enrrogate.  Equity  will  not  inter- 
fere to  set  aside  proceedings  In  an  action 
in  another  court  upon  charges  of  fraud, 
which  could  have  been  tried  and  decided 
in  that  action,  or  wbere  relief  Is  open  iu 
the  action  to  the  complaining  party  by 
motion,  appeal,  or  otherwise.  Foster  v. 
\Vood,6  Johns.  Ch.  86;  Smith  v.  Nelson, 62 
N.  Y.  286;  Stilwell  v.  Carpenter.  5S»  N.  Y. 
414;  Ross  v.  Wood,  70  N.  Y.  8-10;  Hunt  v. 
Hunt,  72  N.  Y.  227. 

The  plaintiff,  so  far  as  appears  by  his 
complaint,  had  the  same  knowledge  of  the 
fraudulent  character  of  the  release,  at  the 
time  that  It  was  produced  before  the  sur- 
rogate and  the  proceedings  for  accounting 
dismissed,  that  he  had  when  he  commenced 
this  action.  The  complaint  would  not 
present  a  case  for  theinterfereiice  of  equity 
to  annul  the  release  and  reinstate  the  pro- 
ceedings ft>r  an  accounting,  except  for  the 
rule,  which  seems  to  be  well  settled  upon 
authority,  that  the  surrogate  was  with- 
out power  to  try  the  question  of  fraud  in 
procuring  the  release,  or  to  pass  upon  its 
inralidity  on  account  of  the  methods 
claimed  to  have  been  used  in  procuring  it. 
The  surrogate's  court  possesses  such  juris- 
diction only  as  is  expressly  conferred  by 
statute,  or  necessarily  implied  from  the 
powersconferrcd.and  does  not  Include  the 
power  luannul  orset  asidea  release,  made 
between  parties  interested  in  an  estate  and 
the  executors,  on  the  ground  of  fraud.  In 
order  to  obtain  such  relief,  resort  must  be 
had  to  a  court  possessing  general  equity 
powers  and  jurisdiction.  StIIwell  v.  Car- 
penter, 89  N.  Y.  414;  Bevan  v.  Cooper,  72 
N.  Y.  317;  In  re  Wagner's  Estate,  119  N.  Y. 
28.  23  N.  E.  Rep.  200. 

The  allegations  of  the  complaint  were 
broad  enough,  and  were  sufficient,  if  true, 
to  present  to  the  court  a  case  for  setting 
aside  tlie  release,  and  reinstating  the  pro- 
ceedings for  accounting  where  they  were 
before  the  order  of  the  sun'ogate  dismiss- 
ing them,  even  if  It  should  be  held  that 
they  were  not  sufficient  for  any  other  pur- 
pose. In  order  to  obtain  that  particular 
relief.  It  was  enough  to  allege  that  the 
plaintiff  was  a  party  to  the  proceeding  in 
which  he  was  seeking  tu  establish  and  en- 
force his  claim,  when,  against  his  protest, 
It  was  terminated  by  a  fraudulent  release 
and  settlement,  against  which  no  i-elief 
couid  have  been  obtained  In  the  surro- 
gate's  court.  A  court  of  equity  possesses 
jarisdictlon,  concurrent  with  the  surro- 
gate's court,  to  entertain  an  action  or  a 
proceedlngfor  an  accounting  by  executors. 
Haddow  v.  Lundy,  59  .V.  Y.  320.  It  seems 
to  be  the  rule  that  the  supreme  court,  in 
the  exercise  of  Its  discretion,  will  decline 
to  take  jurisdiction  of  an  action  for  an  ac- 
counting, by  the  representatives  of  the  es- 
tate of  a  deceased  person,  unless  special 
facts  and  circumstances  are  alleged  show- 
ing that  the  case  is  one  requiring  relief  of 
s'tich  a  nature  that  the  surrogate's  court 
Is  not  competent  to  grant  it,  or  some  rea- 
son assigned  or  facts  stated  to  show  that 


complete  justice  cannot  be  done  in  that 
court.  Wager  v.  Wager,  89  N.  Y.  161; 
Chipman  v.  Montgomery,  68  N.  Y.  221 ;  An- 
derson V.  Anderson,  112  N.  Y.  115.  19  N.  E. 
Rep.  427;  Haddow  v.  Lund.v. supra.  But, 
when  a  court  of  equity  oittains  jurisdiC' 
tion  of  the  matter  for  some  special  pur- 
pose, as  to  set  aside  some  fraudulent  deed 
or  settlement,  made  between  the  executors 
and  parties  Interested  in  the  estate,  or  to 
grant  some  other  special  relief,  not  within 
the  power  of  the  probate  court.  It  may, 
and  very  frequently  does,  retain  the  case 
for  all  purposes,  and  decree  a  complete 
administration,  settlement,  and  distribu- 
tion of  the  entire  estate.  1  Pom.  Eq.  Jur. 
§§  234,  235:  1  Story,  Eq,  Jur.  (13th  Ed.)  c. 
7,  §§  423  424 ;  Fisher  v.  Hubbell,  1  Thomp. 
&  C.  97.  The  grounds  upon  which  the 
court  below  dismissed  the  complaint  were, 
mainly,  that  there  was  no  specific  state- 
ment that  the  plaintiff's  assignment  from 
the  Duchess  U'Aux.v  conveyed  to  him  an 
Interest  in  the  estate  of  James  T.  Soutter, 
That,  however,  was  a  fair  and  reasonable 
conclnsion  and  inference  from  the  facts 
stated,  and  which,  for  the  purpose  of  this 
appeal,  must  betaken  as  admitted:  and 
whether  these  allegations  were  necessary- 
or  not.  In  an  action  against  the  executors 
for  an  accounting,  we  think,  without  ex- 
pressing any  opinion  as  to  the  merits  of 
the  case,  that  the  complaint  was  sufficient 
for  the  purposes  of  an  action  to  set  aside 
the  release  and  settlement  between  the 
plaintiff's  assignor  and  the  executors. 
The  judgment  should  therefore  be  reversed, 
and  a  new  trial  granted,  costs  to  abide 
event.  All  concur,  except  Kuqbu,  C.  J., 
not  voting,  and  Fi.nch  and  Qrat,  JJ.,  ab- 
sent. 


(126  N.  Y. 

Haoan  v.  Citt  op  Brooklyn. 


643) 


(Cou/rt  of  Appeals  of  New  Y<yrk.    April  U,  1891.) 
OrFicBRs — Removal — Compbnbation — JRecovert. 

1.  A  public  officer,  unlatrfuUy  removed  from 
office,  to  which  aaotticr  is  appointed,  who  ao- 
quiesces  in  bis  removal,  and  has  not,  by  cer- 
ttorarl  or  otherwise,  obtained  a  reversal  of  such 
order,  or  a  reinstatement  in  tbe  vacated  term,^ 
cannot  recover  the  compensation  incident  to  the 
office,  accruing  while  he  rendered  no  service. 

2.  The  title  to  a  public  office  cannot  be  tried 
in  an  action  to  recover  the  compensation  incident 
thereto. 

Affirming  5  N.  T.  Supp.  425. 

Appeal  from  city  court  of  Brooklyn,  gen- 
eral term. 

Edward  F.  O'Dwyer,  for  appellant.  Al- 
met  f.  Jenkd,  Corp.  Counsel,  for  respond- 
ent. 

Peb  CtTRiAM.  We  think  that,  under  the 
anthorltless  this  action  cannot  be  sup- 
ported. The  rule  deduclble  from  an  ex- 
amination of  the  various  cases  on  tbe  sub- 
ject in  this  state  is  to  the  effect  that  a  pub- 
lic officer,  unlawfully  removed  from  officfe, 
to  which  another  person  Is  appointed,  and 
who  acquiesces  in  such  removal,  and  has 
not,  by  eertloraii  or  otherwise,  obtained 
a  reversal  of  the  order  removing  him,  or  a 
reinstatement  In  the  vacated  term  by  the 
board  having  authority  to  make  It,  can- 
not recover  from  the  corporation  the  com- 
pensation Incident  to  the  office,  accruing 
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daring  the  period  In  wblcb  be  performed 
no  service.  Nicbols  v.  MacLean,  101  N.  Y. 
Sae,  6  N.  E.  Rep.  S47 ;  McVeany  v.  Mayor, 
etc.,  80  N.  Y.  IW);  Dolan  v.  Mayor,  etc.,  68 
N.  Y.  274;  Fitcslmmons  v.  City  of  Brook- 
lyn, 102  N.  Y.  536,  7  N.  E.  Kep.  787.  In  an 
antlon  to  recover  tbe  salary  of  a  public 
office  tbe  title  to  the  office  neceusarlly 
comes  In  quention,  and  that  question  can- 
not be  tried  In  such  action.  Uadley  v.  City 
of  Albany,  35  N.  Y.  606.  Thecie  proposi- 
tions necessarily  lead  to  an  affirmance  of 
the  Jodtrments  of  tbe  courts  below.  Judg- 
meat  affirmed.  All  concur,  except  Finch 
iuid  Okat,  JJ.,  absent. 


(1»  N.  T.  187) 

Button  y.  Ratbbone,  Bard  ft  Co. 
{Court  of  Appeals  of  New  York.    April  14, 1891.) 
Chattbi,  MoBTOA.oBa  —  Bona  Fids  Fubohasbrs — 

CoSSIDBBATIOir.     , 

Persons  to  whom  goods  have  been  trans- 
ferred In  consideration  of  a  credit  for  their  value 
on  an  existing  indebtedness  of  the  owner  are  not 
honaflde  porchasers  or  mortgagees,  as  to  wbom 
an  unflled  prior  mortgage  on  the  goods  is  invalid 
under  Laws  N.  T.  Uffi,  a  87V,  {  1.  Affirming 
18  N.  T.  Supp.  ee7. 

'    Appeal   from   supreme    court,   genefal 
term,  fifth  department. 

Artb  or  L.  A  ndrews,  tor  appellan  ts.  Wm. 
F.  Cogswell,  for  respondent. 

O'Brien,  J.  Tbe  appeal  In  this  case  In- 
volves the  title  to  certain  personal  prop- 
erty which  the  owner  at  the  time  trans- 
ferred to  both  parties  to  the  action  at  dlt- 
erent  dates,  and  under  dlOerent  clrcnm. 
stances.  Thus  far  the  claim  of  the  plain- 
tiff has  prevailed.  The  property,  consist- 
ing of  a  quantity  of  stoves  and  their  out- 
fit, was  originally  sold  and  delivered  by 
the  defendants  to  one  Francis  Tully  on 
credit.  On  the  IStb  of  June,  1884,  the  de- 
fendants' debt  remaining  due  and  unpaid, 
Tully,  by  Instrument  in  writing,  sold  and 
transferred  tbe  property  to  thedefendants 
in  consideration  of  f968.65,  which  tbe  de- 
fendants credited  upon  the  account  against 
Tally.  The  total  amount  of  the  defend- 
ants' debt  was  aboiit  $2,000,  and  at  tbe 
time  of  receiving  the  written  transfer  of 
the  goods  from  Tally  they  executed  and 
delivered  to  him  an  instrument,  whereby 
tbey  promised  and  agreed,  within  20  days, 
and  upon  payment  of  the  sum  of  91,000  to 
tbem  by  Tally,  to  reconvey,  and  transfer 
tbe  property  to  any  one  whom  be  might 
designate,  and  also  to  release  and  dis- 
cbarge all  Indebtedness  which  they  then 
held  against  him ;  bat.  In  case  of  non-pay- 
ment of  this  sum  within  the  time  specified, 
the  instrament  was  to  become  void.  Tbe 
defendants  tool(  possession  of  the  proper- 
ty, and,  as  the  $1,000  was  not  paid,  re- 
tained it  under  the  transfer.  But  prior  to 
this  transaction  with  the  defendantis,  and 
on  tbe  90tb  of  March,  1884, Tully  borrowed 
of  tbe  plaintiff  $1,200  in  cash,  giving  his 
note  therefor,  payable  three  months  from 
that  date,  with  interest,  and  to  secure  the 
payment  of  tbe  same  when  due  he  execut- 
ed and  delivered  to  the  plaintiff  a  chattel 
mortgage  on  the  property  in  question. 
The  goods  were  set  apart  from  tbe  other 
property  in  the  store  of  the  mortgagor, 
and  to  each  article  tags  were  affixed,  with 


tbe  plaintiff's  name  written  thereon,  bat 
tbe  mortgage  was  not  filed  till  June  23, 
1884,  and  after  the  property  had  been 
transferred,  and  actual  possession  thereof 
delivered  to  the  defendants.  ThemortgaKe 
to  tbe  plaintiff  was  also  conditioned  tu 
secure  him  for  indorsements  upon  tbe 
notes  of  Tully,  upon  which  he  was  subse- 
quently made  liable,  and  a  part  of  which 
be  paid.  Tbe  defendants,  at  the  time  of 
the  transfer  to  them,  had  no  knowledge 
of  the  existence  of  the  plaintiff's  claim,  and 
resisted  his  demand  for  theproperty,  alleg- 
ing In  the  answer  that  his  mortgage  was 
fraudulent.  On  a  former  trial  it  was  htrld 
that  the  defendants  bad  no  standing  iu 
court  to  question  the  plaintiff's  title,  un- 
der tbe  unflled  chattel  mortgage:  and. 
the  value  of  tbe  property  being  undisput- 
ed, a  verdict  was  directed  for  tbe  plaintiff. 
This  ruling  was  held  to  be  erroneous,  and, 
upon  ai>peal,  the  Judgment  was  reversed. 
Button  V.  Kathbone,  Sard  &  Co.,  118  N. 
Y.  666,  23  N.  E.  Rep.  122.  On  the  new  trial, 
which  resulted  In  the  Judgment  now  under 
review,  tlie  question  of  fraud  in  plaintiff's 
mortgage  was  submitted  to  the  Jury,  and 
must  be  regarded  as  settled  by  the  verdict 
in  the  plaintiff's  favor.  The  plaintiff's 
mortgage  is  prior  in  point  of  time,  must 
be  regarded  after  tbe  verdict  as  free  from 
fraud,  and  beyond  dispute  was  given  upon 
a  valuable  consideration.  His  omission 
to  file  it  rendered  it  void  only  as  against 
the  parties  specified  in  tbe  statute,  namely 
**  the  creditors  of  tbe  mortgagor,  and  sub- 
sequent purchasers  and  mortgagees  in 
good  faith."  Laws  1833,  c.  279,  §  1.  The 
plaintiff,  by  setting  tbe  property  apart 
from  the  rest  in  tbe  store  of  tbe  mortga- 
gor, and  marking  tbe  articles  with  his 
name  by  the  use  of  tags,  did  not  secure 
any  such  Immediate  dell  very 'nor  procure 
such  an  actual  and  continued  changre  of 
possession  of  the  property  as  the  statnte 
requires  in  order  to  obviate  the  necessity 
of  filing  Che  mortgage  so  as  to  preserve  its 
lien  as  against  the  parties  named  in  the 
statute.  Steele  v.  Benham,  84  N.  Y.  634. 
The  claim  which  the  plaintiH  obtained  to 
the  property  by  the  execution  and  deliv- 
ery to  bim  of  the  mortgage  and  the  pay- 
ment of  tbe  consideration  must  prevail, 
unless  it  can  be  shown  that  the  defend- 
ants are  either  creditors  of  Tully,  or  sub- 
sequent purchasers  or  roortKagees  in  good 
faith  from  bim,  within  the  meaning  of 
these  terms  as  used  in  the  statute.  If  tbe 
question  was  ne^,  much  might  he  said  in 
favor  of  theconstruction  which  tbe  learned 
counsel  tor  tbe  defendants  asks  us  to  give 
to  tbe  statnte.  But  we  think  that  tbeee 
terms  have,  from  tbe  course  of  adjudica- 
tions in  this  state,  obtained  a  settled  mean- 
ing adverse  to  bis  contention.  The  term 
"creditor  of  the  mortgagor"  has  been 
detined  by  these  decisions  to  be  a  creditor 
armed  with  some  legal  process  which 
authorises  bim  to  seiee  the  property,  such 
as  an  execution  issued  upon  a  Judgment, 
or  an  attachment.  A  mere  creditor  at 
large,  without  eome  process  for  the  collec- 
tion or  enforcement  of  bis  debt,  is  not  in  a 
position  to  question  an  unfiled  mortgage 
given  by  his  debtor  which  is  otherwise 
valid.  Jones  v.  Graham,  77  N.  T.  628; 
Kennedy  v.  Bank, 23  Uun,491.  Thedefend- 
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ants  cannot  be  considered  as  claiming  any 
rii^btB  as  creditors.  Tbelr  claim  is  ander 
the  written  iastroments  above  deflcribed ; 
and,  wbether  this  transfer  is  to  be  treated 
as  an  absolate  sale  or  as  a  mortgage,  its 
BQffleiency  as  against  the  plaintiff  mast 
depend  npon  the  consideration  paid  by 
the  defendants.  The  statutedeclaring  un- 
filed chattel  mortgages  void  as  against 
subsequent  parchasers  and  mortgagees  in 
good  faith,  has  been  construed  in  analogy 
-with  the  rule  that  has  prevailed  in  this 
state  in  regard  to  negotiable  paper  and 
con  vey  ancee  of  real  estate  under  the  record- 
ing acts.  This  rule  was  stated  by  Judge 
DsNio  In  Van  Heusen  v.  KadcHtf,  17  N.  Y. 
680,-  as  follows:  "  When  the  act  respecting 
the  filing  of  chattel  mortgages  was  passed, 
the  term  'bona  Me  pnrcbaser'  had  ac- 
quired a  settled  meaning,  which  did  not 
include  a  person  whose  purchase  was  on 
acconnt  of  an  existing  debt,  and  who 
parted  w  Ith  no  property  or  right  to  ob- 
tain his  conveyance."  And  again :  "When 
a  conveyance  is  said  to  be  void  against 
creditors,  the  reference  is  to  such  parties 
when  clothed  with  ttaeir  judgmeutH  and 
execntions,  or  such  other  titles  as  the  law 
has  provided  for  the  collection  of  debts. " 
In  determining  the  rights  of  parties  under 
conflicting  claims  or  transfers  of  personal 
property,  these  roles  have  been  uniformly 
applied  by  the  courts  in  this  state.  Jones 
v.  Graham,  supra;  Thompson  v.  Van 
Vechten.  27  N.  Y.  568;  Stevens  v.  Brennan, 
79N.Y.254;  Marsden  v.  Cornell.  62  N.  Y.  215; 
"Weaver  v.  Harden,  4»  N.  Y.  286.  The  de- 
fendants, having  merely  given  credit  for 
the  value  of  the  goods  upon  a  pre-existing 
debt  against  Tnlly,  were  not  subsequent 
parchasers  or  mortgagees  in  good  faith, 
within  the  statute.  There  is  no  claim 
that  the  debt  was  actually  and  absolutely 
released  or  extingnished  by  the  transac- 
tion, and  hence  it  is  unnecessary  to  in- 
quire whether  the  principle  bo  frequently 
applied  to  transactions  with  banks  in 
regard  to  negotiable  paper  has  any  ap- 
plication to  transfers  of  personal  property 
within  the  statute  providing  for  the  filing 
of  rbattel  mortgages.  Bay  v.  Coddlngton, 
6  Johns.  Ch.  57,  20  Johns.  637;  Insurance 
Ck).  V.  Church.  81  N.  Y.  218;  Mayer  v.  Hel- 
delbach.  128  N.  Y.  332,  25  N.  £.  Rep.  416. 
The  facts  failed  to  show  that  the  defend- 
ants occupied  such  a  position  as  the  stat- 
ute requires  in  order  to  enable  them  to 
overcome  the  prior  transfer  to  the  plaln- 
tlB,  and  the  Judgment  appealed  from  must 
ttierefore  be  affirmed.  All  concur,  except 
Finch  and  Obat,  JJ.,  absent. 

(136  N.  T.  180)  

PBOPI.E  ex  rel.  Clinb  v.  Robb  et  a/..  Com- 
missioners. 
(Covirt€ffA'ppeal»ofNewYork.  March  14, 1891.) 
FaKK  JfOLICE— Sumhart  Dismissai.. 
Under  Const  N.  Y.  art.  10,  %  8,  deolarine 
that,  when  the  duration  of  an  office  Is  not  flzed 
by  law,  it  shall  be  held  dnrins  the  pleasure  of 
the  anoiority  making  the  appointment,  the  board 
of  park  oommissioners  of  Nen  York  may  dismiss 
a  member  of  the  pork  police  whom  the  surgeon  of 
the  board  and  an  expert,  to  whom  the  matter  was 
referred,  have  reported  to  be  insane,  without  pre- 
ferring charges  and  giving  him  an  opportunity  to 
be  heiird :  and  this,  though  the  provision  of  Laws 
N.  T.  1871,  0.  SiK),  whioh  expressly  conferred  the 


power  of  dismissal  at  pleasure,  was  omitted  from 
the  amendment  of  the  act  by  Laws  1887,  c.  263. 
Affirming  11  N.  Y.  Supp.  888. 

Appeal  from  supreme  coart,  general 
term,  first  department. 

Louts  J.  Grant,  for  appellant.  D.  J. 
Dean,  for  respondents. 

O'Bbien,  J.  The  relator  was  a  me'nber 
of  the  park  police  in  the  city  of  Mew  York, 
which  is  a  special  force,  organized  by  stat-. 
ute,  and  under  the  exclusive  control  of  the 
board  of  park  commissioners,  for  the  sole 
purpose  of  preserving  order  in  Central 
park  and  the  other  public  parks  in  the 
city.  Un  the  23d  of  October,  1R89,  the  board' 
was  advised  by  its  surgeon  that  the  re- 
lator, then  on  the  sick  list,  was  suffering 
from  mental  disease.  The  surgeon  also 
suggested  to  the  board  that  the  relator 
should  be  examined  by  some  expert  in 
such  diseases.  In  order  that  his  fitness  for 
the  performance  of  police  duty  In  the  parks 
might  be  determined.  The  board  caosed 
Huch  an  examination  to  be  made  by  an 
eminent  expert  in  mental  diseases,  who 
reported  that,  in  his  opinion,  It  would  be' 
unsafe  to  continue  the  relator  on  the  park 
police  force,  as  he  was  suffering  from  "  or- 
ganic and  progressive  disease  of  the  brain, 
of  an  incurable  character. "  On  being  in- 
formed of  this  fact  the  board,  on  Novem-> 
ber  9, 1889,  passed  a  i-esolution  removing 
the  relator  from  the  force,  and  dropping 
his  name  from  the  roll.  The  resolution 
specifying  the  cause  of  removal  was  en- 
tered in  the  minutes  of  the  proceedings  of 
the  board.  The  relator  procured  a  writ  of 
certiorari  to  review  the  action  of  the  board 
In  dropping  his  name  from  theruH  of  park- 
policemen.  The  general  term  (11  N.  Y.- 
Snpp.  383)  dismissed  the  writ,  and  fronb 
that  order  the  relator  appeals  to  this 
court.  It  is  urged.  In  support  of  the  ap- 
peal, that  the  action  of  the  board  in  dis^ 
missing  the  relator  was  illegal,  as  there 
was  no  trial  or  statutory  investigation,- 
or  opportunity  given  to  the  relator  to  be 
heard.  With  respect  to  the  tenure  or  du- 
ration of  a  public  employment, such  as  the 
relator  had  at  the  time  of  bis  dismiSHal, 
the  general  rule  Is  that  where  the  power 
of  appointment  Is  conferred  in  general 
terms,  and  without  restriction,  the  power 
of  removal,  in  the  discretion  and  at  the 
will  of  the  appointing  power,  is  implied 
and  always  exists,  unless  restrained  and 
limited  by  some  other  provisions  of  law. 
People  v.  Fire  Oommissioners,  73  N.  Y. 
437;  Bergen  v.  Powell,  94  N.  Y.  591;  Ex 
parte  Ueunen,  IS  Pet.  280;  Laimbeer  v. 
Mayor,  etc.,  4  Sandf.  109;  Avery  v.  Inhab^ 
Itants  of  Tyringham,  3  Mass.  177:  Blake 
V.  U.  S.,  108  D.  S.  227;  People  v.  Thomp- 
son. 94  N.  Y.  461 ;  People  v.  Mayor,  etc.,  5 
Barb.  43. 

This  general  rule  was  embodied  In  the 
constitution  of  this  state  in  the  following 
language:  "When  the  duration  of  any 
office  is  not  provided  by  the  constitution, 
it  may  be  declared  by  law,  and,  if  not  so 
declared,  such  office  shall  be  held  during 
the  pleasure  of  the  authority  making  the 
appointment. "  Article  10,  §  3.  The  numer- 
ous cases  to  be  found  in  tho  books  In 
which  this  court  has  reviewed  the  action 
of  the  police  commissioners  of  the  city  of 
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New  York,  In  dlsmlsslns  membera  of  the 
Seneral  police  force,  baa  no  application  to 
tbl8  case.  Tbe  police  department  and  the 
general  police  force  of  the  city  of  New  York 
Is  organised  and  exists  under  a  series  of 
statutes,  passed  from  time  to  time,  and 
now  collected  in  cbapter  8  of  the  consoli- 
dation act.  Laws  1882,  c.  410,  §§  250-314. 
These  statutes  confer  power  upon  the 
board  of  police  commissioners  to  enact 
rules  and  resulations  for  tbe  government 
of  the  force.  The  powers  and  privileges  of 
the  members  ol  the  force  are  enumerated 
and  specified.  Provision  Is  made  for  a 
pension  fund  tor  tbe  benefit  of  tbe  families 
of  such  members  of  the  force  as  die  from 
tnjnries  in  tbe  service,  and  for  the  benefit 
of  the  members  themselves,  when  disabled 
in  the  service,  or  upon  retirement,  after  a 
certain  period  of  service,  upon  tbe  condi- 
tions specified  In  the  statute.  The  mem- 
bers of  this  force  cannot  be  dismissed  at 
the  will  of  the  appointing  power,  because 
the  power  of  removal  in  such  cases  is  e\- 
pressly  restrained  by  statute.  Tbe  legis- 
lature has  enacted  that  "  members  of  tbe 
police  force  shall  be  removable  only  after 
written  charges  shall  have  been  preferred 
against  them,  and  after  the  charges  have 
been  publicly  examined  Into,  upon  such 
reasonable  notice  to  the  person  charged, 
and  in  such  manner  of  examination,  as  the 
rules  and  regulations  of  tbe  hoard  of  po- 
Mce  may  prescribe."  Laws  1SS2,  c.  410,  § 
272.  It  is  by  virtue  of  this  provision  of  tbe 
statute,  concerning  tbe  organization  and 
government  of  thegeneral  pbliceforce,  that 
a  member  thereof  is  entitled  to  a  hearlug. 
In  the  nature  of  a  trial,  upon  written 
charges,  and  a  review  of  the  action  of  tbe 

{>oltce  board  by  the  courts.  People  v.  Po- 
Ice  Commissioners,  67  N.  Y.  475.  These 
provisions  of  law,  however,  do  not  apply 
to  the  relator,  as  the  park  police  derive 
their  appointment,  powers,  and  privileges 
from  another  statute,  to  which  we  must 
look  for  the  relator's  right  to  question 
the  action  of  tbe  board  ol  park  commls- 
sioners  in  dropping  bis  name  from  the  roll. 
The  first  legislation,  authorizing  tbe  ap- 
pointment of  park  policemen.  Is  found  in 
chapter  290  of  the  Laws  of  1871 ,  §  6.  Pow- 
er was  there  given  to  the  commissioners 
of  public  parks  to  organize  and  appoint 
this  force,  to  consist  of  sucb  number  of 
men  as  the  board  might  from  time  to  time 
deem  necessary  to  preserve  order  in  the 
public  parks  of  the  city.  It  was  express- 
ly provided  that  the  force  should  be  under 
tbe  exclusive  control  and  direction  of  tbe 
board,  and  might  be,  in  whole  or  in  part, 
discharged  at  pleasure.  Each  member  of 
the  force  was  invested  by  his  appointment 
with  tbe  same  powers,  witbln  the  limits 
of  the  public  parks,  as  it  be  had  been  ap- 
pointed to  a  similar  rank  In  tbe  force  ut 
tbe  police  department  of  the  city,  and 
mlgbt  be  allowed  compensation  by  tbe 
board  equal  to  that  allowed  to  members 
of  the  general  police  force.  Whenever,  in 
the  judgment  of  the  commissioners,  an  ad- 
ditional force  for  the  preservation  of  order 
In  and  about  the  parks  became  necessary, 
from  special  circumstances,  tbe  board 
were  authorized  to  appoint  such  addition- 
al force  temporarily.  The  provisions  of 
the  act  of  1871,  in  regard  to  tbe  park  po- 


lice, is  now  section  890  of  tbe  consolida- 
tion act.  In  this  statute  the  power  of  re- 
moval by  the  board  of  park  commission- 
ers, which  was  tbe  appointing  body,  was 
not  only  left  without  limitation  or  re- 
striction, but  it  was  expressly  enacted 
that  the  board' might  discbarge  any  mem- 
ber at  pleasure.  The  power  of  the  board, 
under  this  statute,  to  dismiss  any  member 
of  the  force  at  its  will  and  pleasure  cannot 
be  questioned.  Section  690  of  tbe  consoli- 
dation act,  wbicb,  as  we  have  seen,  con- 
tained all  the  provisions  of  law  concern- 
ing tbe  appointment,  removal,  powers, 
and  duties  of  tbe  park  police,  was  amend- 
ed by  cbapter  262  of  the  Laws  of  1887 ;  and 
it  is  under  this  statute  that  the  right  of 
the  relator  to  retain  bis  place  on  tbe 
force,  until  removed  upon  charges  and 
after  a  hearing,  Is  claimed.  Upon  a  care- 
ful reading  of  this  statute,  we  think  It  la 
scarcely  possible  to  reach  the  conclusion 
that  any  power  previously  existing  in  tlie 
board,  in  regard  to  the  removal  of  tbe 
members  of  tbe  force,  was  in  any  way  cur- 
tailed or  restricted.  It  Is  true  that  the 
provision  found  In  the  original  act,  to  tbe 
effect  that  the  board  might  dlscbargre 
members  of  the  force  at  pleasure,  was 
omitted  In  the  amendatory  act  of  1887. 
But  this  provision  was  never  necessary  to 
the  exercise  of  the  power  of  dismissal  by 
tbe  board.  The  absolute  power  of  ap- 
pointment carried  with  It  the  power  to 
dismiss.  In  tbe  absence  of  some  provision 
limiting  such  power  by  express  words  or 
necessary  implication.  Tbe  words  of  the 
statute  permitting  dismissal  from  the 
service  at  pleasure  added  nothing  to  tbe 
powers  of  tbe  board  in  that  regard,  and 
the  Omission  of  these  words  from  tbe  act 
of  1887  does  not  operate  to  take  away  any 
power  which  the  board  bad  before.  Tbe 
object  of  the  amendment  ol  18«7  was  to 
confer  additional  powers  upon  the  board, 
and  not  to  take  away  powei-s  thnt  existed 
before.  Tbe  board  was  empowered  to  dis- 
cipline and  punish  themembersof  the  force 
for  certain  specified  offenses  by  reprimand, 
forfeiture  of  pay,  with  certain  limitations, 
suspension  without  pay,  or  dismissal. 
The  commlHSloners  were  also  empowered, 
in  their  discretion,  to  deduct  or  withhold 
pay,  salary,  or  compensation  from  any 
member  of  the  force,  for  or  on  account  of 
absence  for  any  cause,  without  leave,  lost 
time  by  reason  of  sickness,  or  other  dis- 
ability :  provided,  however,  thnt  the  pay, 
salary,  or  compensation  so  deducted 
should  not, except  In  case  of  absence  wlth> 
out  leave,  exceed  one-half  thereof.  The 
amendment  was  intended  to  enable  tbe 
board  to  enforce  discipline  in  tbe  force 
through  a  system  of  rewards  and  punish- 
ments,—a  power  that,  as  was  supposed, 
did  not  exist  before;  and  It  may  very  well 
be  that  a  membprot  the  force  could  not  be 
thus  disciplined  or  punished  without  an 
opportunity  to  be  heard.  Tlie  legislature 
evidently  was  of  the  opinion  that  the  effi- 
ciency of  tbe  force  would  be  improved  by 
conferring  power  upon  the  board  to  pun- 
ish the  members  of  tbe  force  for  certain  of- 
fenses, by  withholding  pay,  or  bj  repri- 
mand, or  dismissal  from  the  service  entire- 
ly; but,  by  granting  this  disciplinary 
power,  the  legislature  did  not  take  away 
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or  limit  the  absolute  power  of  appoint- 
ment aud  removal  at  pleasnre  tbat  the 
board  previously  possessed.  The  statute 
confers  upon  the  board  of  park  commis- 
sioners very  extensive  and  important 
powers  and  duties  for  the  porpone  of  se- 
cDring  the  eflSclent  management  and  care 
of  the  parks.  It  would  be  a  very  narrow 
construction  of  the  statute  to  bold  that 
the  board  does  not  possess  tbe  power  to 
dismiss  a  policeman  for  mental  or  physical 
incapacity  to  perform  the  duties  of  the 
place,  without  the  delays  and  formalities 
of  written  charges,  and  a  pnblic  trial  or 
Investigation,  in  order  to  settle  the  ques- 
tion whether  such  incapacity  In  fact  exists 
or  not.  The  incapacity  may  be  perfectly 
apparent,  and  the  necessity  for  pi^ompt 
and  immediate  action  urgent,  and  yet.  It 
the  contention  of  the  learned  counsel  for 
the  relator  is  to  prevail,  the  board  Is  wlth- 
ont  power  to  dismiss  a  member  of  tbe 
force  who  has  become  incompetent,  and 
even  dangerous,  by  reason  of  mental  af- 
flictions. It  1h  supposed  that  the  citizens 
composing  the  board  of  park  commission- 
ers will  exercise  tbe  power  of  dismissal 
from  tbe  service  only  in  tbe  public  inter- 
est, and  when  such  a  course  is  demand- 
ed by  the  circumstances  and  urgent  ne- 
cessities of  the  particular  case,  and  al- 
ways with  fairness  and  justice  to  the 
members  of  the  force.  We  think  that  the 
action  of  the  board  with  reference  to  the 
relator  was  within  the  powers  conferred 
by  the  statute.  In  such  a  case  it  was  not 
necessary  to  prefer  formal  written  charges, 
or  to  Institute  an  inquiry  in  the  nature  of 
a  trial  thereon.  The  board  had  the  power 
to  act  upon  its  own  knowledge  of  the  sit- 
uation, or  upon  such  Information  as  it  ac- 
quired from  the  report  of  its  own  surgeon 
and  the  expert  to  whom  tbe  question  was 
referred.  The  order  of  the  general  term 
should  therefore  be  affirmed.  All  concur, 
except  Finch  and  Obay,  JJ.,  absent. 


(128  N.  T.  166) 

Pbopls  ex  re7.  Westekn  Union  Tel..  Co. 
V.  DoLAN  et  al..  Assessors. 

Same  t.  Tiebney  et  a/..  Assessors,  (two 
cases.) 

(Court  ofAppeaU  of  New  York.    April  14, 1891.) 

TbLBORAPH  LINBS — ASSESSKENT— VaLIUI. 

Latrs  N.  Y.  1886,  c.  658,  provides  tbat  the 
lines  of  telegraph  companies  shall  be  assessed 
"In  tne  manner  provided  by  law  for  the  assess- 
memt  of  lands,"  and  that  the  word  "line"  shall 
Include  "the  interest  in  the  land  on  which  tbe 
poles  stand,  the  rivht  or  license  to  erect  saoh 
poles  on  land,  and  all  poles,  arms,  Insulators, 
wires,  apparatus,  instruments,  or  other  thincr  con- 
nected with  or  used  as  a  part  of  such  line. " 
Held,  that  In  making  the  assessment  tile  property 
Is  not  to  be  regarded  as  a  whole,  nor  as  a  com- 
plete telegraph  line  In  operation,  but  the  true 
value  is  ootalned  by  talcing  the  cost  of  prodaotion 
of  poles,  wires,  and  other  apparatus' which  are 
in  their  nature  personalty,  ana  adding  thereto 
the  value  of  the  company's  Interest  in  tberland  on 
which  the  poles  stand,  and  of  the  right  to  erect 
tbe  poles  thereon.  Modifying  10  N.  X.  Supp.  940, 
•48,  and  11  N.  T.  Sripp.  86. 

Appeals  from  supreme  court,  general 
term,  third  department. 

Wager  Sw&yne,  tor  appellants.  Wm.J. 
Bocbe,  for  respondenta. 


Peckham,  J.  We  bavo  lately  held  la 
People  V.  Adams,  26  N.  -E.  Bep.  746,  that  a 
person  under  the  circnnistancee  in  which 
this  relator  stood,  falling  to  appear  before 
tbe  board  of  assessors  on  what  is  known 
as  "grievance  day,  "is  guilty  of  such  laches 
as  to  warrant  the  court  in  refusing  to 
grant  him  any  relief  in  the  premiseu.  It 
sufficiently  appears  In  this  proceeding  tbat 
the  relator  did  thus  fall  to  appear  In  the 
years  1885  and  1887.  This  leaves  only  the 
assessment  of  1886  open  for  Inspection  and 
review.  In  the  affidavit  made  on  tbe  part 
of  the  relator  to  procure  the  certiorari  to 
review  the  assessment  for  tbat  year  it  is 
alleged  that  tbe  assessment  is  erroneous 
and  illegal  by  reason  of  overvaluation, 
and  is  unequal,  because  made  at  a  higher 
proportionate  valuation  than  other  real 
property  on  the  roll.  It  is  also  alleged 
tbat  the  actual  value  of  the  property  of 
tbe  relator  within  tbe  limits  of  the  city  of 
Troy,  and  all  llxtures  connected  there- 
with, does  not  exceed  f4,0U0.  The  writ 
of  certiorari  was  duly  issued,  and  the  de- 
fendants made  return  thereto,  and  the  is- 
sues were  referred  to  a  referee  to  take  testi- 
mony, after  which  tbe  matter  came  on  for 
a  hearing  before  the  court  at  special  term, 
which  made  various  findings  of  fact,  and 
upon  the  merits  quashed  the  writ.  Upon 
appeal  to  the  general  term  that  court 
affirmed  the  order  of  the  special  term,  and 
from  the  affirmance  the  relator  has  ap- 
pealed here.  The  court  at  special  term 
found  the  value  of  the  taxable  property  of 
the  defendant  listed  on  the  asReesmeut 
roll  of  Troy  for  the  year  188G  was  at  least 
f  12,000.  If  there  be  any  evidence  to  sup- 
port the  finding,  this  court  is  concluded. 
But  If  it  appear  that  in  coming  to  that 
conclusion  the  courts  below  have  included 
improper  and  illegal  elements  as  a  basis  for 
valuation,  then  an  error  of  law  has  t)een 
made  which  Is  reviewable  here.  Upon  tbe 
hearing  before  the  referee  to  take  testi- 
mony, the  counsel  for  the  defendants,  un- 
der the  objection  of  the  relator's  counsel, 
proved  that  the  receipts  of  the  relator's 
Troy  office  were  about  f30,0(K).  At  an- 
other time,  before  tbe  court,  the  counsel 
for  the  defendants  objected  to  proof  as  to 
tbe  cost  of  setting  the  ordinary  Efized  pole 
in  Troy,  because,  as  counsel  said,  the  prop- 
erty of  the  company  was  real  estate,  and 
must  be  valued  as  a  whole.  He  alRo  ob- 
jected to  evidence  of  the  cost  of  freight  In 
transporting  relator's  poles  to  Troy,  be- 
cause it  was  not  competent  to  reduce  tbe 
value  of  the  real  estate  in  such  manner. 
He  made  the  same  objection  to  proof  of 
the  wages  of  employes  engaged  in  setting 
the  poles.  Tbe  eleventh  finding  of  fact  by 
tbe  court  Is  tbat,  "except  as  apptears  from 
the  asHessment  rolls  in  said  city  for  the 
year  1886,  there  is  no  sufficient  proof  of  the 
actual  value  of  tbe  relator's  telegraph 
property  as  it  was  then  established  and 
In  operation  in  the  city  of  Trdy  as  fwrt 
of  an  extensive  system  tor  transmitting 
information  and  news  b.v telegraph."  In 
his  opinion  at  special  term  the  learned 
judge  said  :  "In  ascertaining  the  value  of 
tbe  real  estate  in  question  it  must  be  re- 
garded as  a  part  of  a  whole  of  a  complete 
telegraph  line  in  operation.  Its  value,  not 
as  poles  and  wire  simply,  bat  for  tela- 
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graph  purpoBee,  and  its  position,  with  its 
connections  and  its  prodactlve  capacity, 
are  important,  if  not  controlling,  consid- 
erations." At  the  general  term,  In  the 
opinion  delivered,  the  learned  Judge  says 
upon  this  point:  The  cost  of  constrnc- 
tlon  was  by  no  means  controlling  as  to 
the  value  of  the  relator's  property  In  Troy. 
That  was  only  an  Integral  part  of  a  great 
system  which  extended  over  the  entire 
state,  and  by  itself  might  be  of  little  value, 
as  compared  with  its  value  as  a  part  of 
the  entire  system."  And  in  his  brief  be- 
fore this  court  the  learned  counsel  for  the 
defendants,  in  Justifying  the  valuation 
placed  upon  the  relator's  property  by  the 
assessors  and  the  court  at  special  term, 
uses  this  language :  "In  ascertaining  the 
actual  value  of  such  property,  the  assess- 
ora  had  the  right,  and  it  was  their  duty, 
to  look  beyond  the  cost  of  specific  mate- 
rial at  wholesale  prices,  and  the  cost 
of  the  labor,  and  to  estimate  such 
property,  not  as  an  isolated  piece  of  land, 
but  in  connection  with  Its  position.  Its  in- 
cidents, and  the  business  and  profits  to  be 
derived  therefrom. "  It  is  thus  seen  that  it 
has  been  assumed  as  a  fact  by  the  courts 
below,  and  it  is  conceded  by  counsel, 
that  the  dpfendants  pursued  the  method 
above  mentioned  of  determining  the  value 
of  the  property  of  the  relator  in  the  city 
of  Troy  for  purposes  of  local  taxation. 
The  question  now  to  be  decided  is  wheth- 
er this  method  or  system  is  valid. 

For  the  purpose  of  fixing  the  manner 
of  assessing  what  the  legislature  deuomt- 
nated  "certain  real  estate  of  telegraph 
companies"  it  passed  in  the  yearlSSl  an 
act,  (chapter  697  of  the  Laws  of  that  year,) 
by  which  it  was  provided  that  telegraph 
companies  in  the  state  should  on  acertaln 
day  In  each  year  make  a  sworn  statement 
showing  the  total  length  of  their  lines  in 
each  connty.  with  the  cost  of  construction 
and  equipment  thereof,  and  the  assessors 
within  e»ch  county  were  to  assess  for  pur- 
poses of  taxation  such  proportion  of  the 
cost  of  construction  as  the  length  of  the 
lines  in  the  district  of  the  assessors  bore 
to  the  total  length  of  the  lines  In  the  coun- 
ty. The  legislature  at  the  same  session 
passed  the  act  (chapter  861)  taxing  the 
corporations  therein  named  in  the  man- 
ner stated.  Among  such  corporations  are 
telegraph  companies.  The  tax  Isdeclared 
to  be  one  npon  the  corporate  franchise  or 
business  of  the  corporation,  is  payable 
annually,  and  is  computed  upon  the  par 
value  of  the  capital  stock,  the  percentage 
of  tax  depending  npon  the  amount  of  divi- 
dends paid  by  the  company,  or,  if  no  divi- 
dends, or  a  less  amount  than  6  per  cent, 
is  paid,  then  the  tax  is  to  be  at  the  rate 
named  in  the  statute  upon  a  certain  valua- 
tion of  the  capital  stock.  In  addition  to 
this  tax,  and  by  the'  same  act,  the  com- 
panies named  tberelu  are  to  pay  to  the 
state  treasurer,  as  a  further  tax  on  their 
corporate  franchises  or  business  in  tne 
state,  a  certain  tax  upon  the  gross  earn- 
ings in  the  state  for  the  business  therein. 
These  two  acts  of  the  legislature  should 
be  construed  together  as  In  pnri  materia, 
and  In  them  Is  provided  a  system  tor  the 
taxation  of  tiie  property  of  telegraph  com- 
panies, their  franchises  and  business,  (ex- 


clusive of  real  estate,  In  the  ordinary  ac- 
ceptation of  that  term,  which  might  be 
owned  by  them.)  This  system  continued 
until  1S8U,  when  the  legislature  passed  the 
act  providing  for  the  assessment  of  tele- 
graph, telephone,  and  electric  light  lines, 
and  known  cm  chapter  659  of  the  Laws  of 
that  year.  (This  act  should  also  be  con- 
strued in  connection  with  the  act  of  ISSl, 
c.  3tSl.)  The  important  sections  are  1  and 
2,  and  they  read  as  follows:  "Section  1. 
The  portion  of  any  telegraph,  telephone, 
or  electric  light  line  in  any  town  or  ward 
in  this  state  shall  be  assessed  lu  such  town 
or  ward  to  the  owner  or  person  or  cor- 
poration or  association  in  control  thereof, 
in  the  manner  provided  by  law  for  the  as- 
sessment of  lands  of  resident  owners;  and 
the  shme  proceedings  may  be  had  upon 
such  assessment,  and  for  the  collection  of 
any  tax  levied  thereon.  Sec.  a.  The  word 
'lines'  shall  Include  the  Interest  In  the  land 
on  which  the  poles  stand,  the  right  or 
license  to  erect  such  poles  on  land,  all 
poles,  arms,  insulators,  wires,  and  ap- 
paratus. Instruments,  or  other  thing  con- 
nected with  or  used  as  a  part  of  such  lino 
in  such  town  or  ward,  and  beionglnx 
either  to  the  owner  of  such  lini^  or  the  per- 
son, corporation,  or  association  in  con- 
trol thereof."  This  act  superseded  that 
of  1881,  c.  597.  Of  course  the  land— that  is, 
a  house  and  lot,  or  a  vacant  lot  of  ground 
owned  by  a  telegraph  company— is  as- 
sessed to  it  in  the  same  way  it  would  be 
to  any  other  owner.  The  act  of  1886  does 
not  allude  to  real  estate  or  land  strictly 
so  called.  It  refers  to  the  telegraph  "line" 
in  the  town  or  ward,  and  It  is  to  be  as- 
sessed in  the  manner  provided  by  law  for 
the  assessment  of  lands  of  resident  own- 
ers. It  being  thus  necessary  to  assess  the 
lines  as  land,  in  the  manner  provided  by 
law  for  the  assessnient  of  lands  of  resident 
owners,  and  the  statute  providing  that 
the  word  "lines"  must  Include  among 
other  items  of  value  theinterestln  tlieland 
on  which  the  poles  stand,  and  the  right 
or  license  to  erect  such  poles  on  laud,  it 
becomes  necessary  to  inquire,  what  Is  the 
manner  provided  bylawfortheassessment 
of  the  lands  ol  resident  owners?  The  Re- 
vised Statutes  provide  the  manner.  I 
Rev.  St.  389,  tit.  2,  art.  1.  The  resident  is 
to  be  assessed  in  the  town  or  ward  of  his 
residence  when  the  assessment  is  made  for 
the  lands  owned  by  him  within  such  town 
or  ward,  and  the  full  value  of  such  land  is 
to  be  set  down  by  the  assessors  in  a  sepa- 
rate column  in  their  assessment  roll.  The 
assessors  are  to  estimate  and  assess  the 
land  at  its  full  and  true  value  as  they 
would  appraise  the  same  in  payment  of  a 
Just  debt  due  from  a  solventdebtor.  This 
is  the  manner  provided  by  law  for  the  as- 
sessment of  lands  of  a  resident  owner. 

What  is  the  full  and  true  value  of  this 
property  of  a  telegraph  company,  and 
how  Is  it  to  be  arrived  at?  Toenactthat 
certain  things  shall  be  regarded  as  and 
included  in  tlie  term  "land"  or  "real  es- 
tate, "  does  not  In  the  least  alter  the  es- 
sential nature  or  characteristics  of  the 
things  wliich  are  to  be  thus  called.  To 
say  that  the  word  "land,"  when  used  in 
the  law  with  reference  to  taxation,  shall 
Include  not  only  the  land  Itself,  but  all 
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telegraph  lines,  wires,  poles,  aruis,  insala- 
tora,  apparatus,  and  Instrumonts,  does 
not  change  their  essential  nature.  They- 
remain  articles  which  are  manufactured, 
and  which  can  be  duplicated  and  supplied 
to  any  required  extent  at  acertaln  known 
coat  of  production.  The  company  may 
be  able  to  procure  the  Instruments,  poles, 
or  wires  at  a  less  cost  than  others,  owing 
to  their  special  advantages;  but  anyone 
can  procure  such  articles  in  all  the  quan- 
tities desired.  The  supply  has  always 
kept  pace  with  the  demand.  The  value 
of  the  poles,  arms,  insulators,  apparatus, 
instruments,  and  wires,  would  therefore 
consist  of  the  cost  of  production,  meaning 
by  that  term  to  include  the  value  ut  the 
labor  necessary  to  set  them  up  and  place 
them  ready  fur  use.  If  any  of  these  arll- 
cles  were  patented,  and  the  company  did 
not  own  the  patent,  the  price  paid  there- 
for would  be  their  value,  whore  they  could 
be  furnished  Indefinitely  as  desired.  To 
call  these  things  "land"  does  not  make 
them  land  in  their  nature.  As  they  are 
capable  of  indefinite  reproduction  at  a 
known  cost,  that  cost  must,  in  the  nature 
of  the  subject,  be  tbeir  value  for  the  pur- 
pose of  tbestatnte.  And  when  that  cost 
Is  shown  by  evidencn  which  is  nncuntra- 
dicted,  and  in  no  way  doubtful,  or  In  fact 
doobti'd,  then  such  cost  must  be  deemed 
the  value  of  those  separate  articles.  But 
this  is  not  all  that  shall  be  taxed  under 
the  provisions  of  the  statute.  The  Inter- 
est in  the  land  on  wblcb  the  poles  stand, 
and  the  right  or  license  to  erect  such  pules 
on  land,  are  also  to  be  included  in  the  as- 
sessment of  the  property  of  the  company. 
Wha  t  Is  the  nature  ofthelnterest  In  the  land 
on  which  the  poles  stand?  Wehavebeldio 
Telegraph  Co.  v.  Bess,  26  N.  E.  Rep.  919, 
(lately  decided.)  that  a  telegraph  cumpa- 
ny  organieed  under  the  act  of  1848,  and  ob- 
taining from  it  the  right  to  construct  its 
lines  of  telegrapb  upon  the  public  streets 
or  highways,  acquired  no  absolute  inter- 
est in  the  highway  or  the  land,  and  that 
it  was  subject  to  the  police  power  of  the 
state,  wielded  through  itsmunicipal  ngen- 
cies,  which  could  direct  the  lines  to  be  tak- 
en down  and  placed  In  subways  provided 
for  them.  This  Interest  in  the  land  in  a 
street  is  in  reality  nothing  more  than  a 
llcensA  granted  by  the  states  In  the  Ian- 
gaagn  of  the  act.it  is  an  authority  to  cou- 
strnct  lines  along  and  upon  the  public 
roads  and  highways.  This  license  may 
also  be  revoked  by  legislative  enactment. 
It  was  so  stated  in  the  case  heretofore  cit- 
ed, (Telegraph  Co.  v.  Hess,)  and  we  fet'l 
strengthened  In  oar  views  in  that  case  by 
farther  reflection.  Therefore  the  value  of 
the  interest  in  the  land  in  which  a  pole  is 
placed  in  a  public  street  by  a  telegraph 
coinpan.v  must  be  arrived  at  In  cbnsiOera  - 
tlon  of  the  important  fact  that  such  inter- 
est is  a  mere  license,  and  revocable  at  the 
pleasure  of  the  legislature.  It  must  also 
t>e  observed  that  any  other  telegraph 
company  organized  under  the  general 
law  may  avail  itself  of  the  same  license  to 
enter  upon  the  public  streets.  So  there  is 
really  no  title  whatever  iu  the  company 
to  the  land  thus  used,  and  its  only  inter- 
est is  subject  to  extinguishment  by  the 
legislature  at  any  time.    The  cost  which 


the  company  incurred  in  obtaining  the  in 
terest  in  the  land  in  a  public  street  would 
in  this  case,  taking  into  consideration  all 
the  acts  providing  for  the  taxation  of  the 
company,  be  a  correct  criterion  by  which 
to  judge  of  its  value.  As  to  the  value  6f 
the  right  or  license  to  erect  the  poles  on 
land,  also  spoken  of  in  the  act,  much  the 
same  reasoning  is  to  be  adopted.  This 
right  or  license  is  one  which  any  company 
may  avail  itself  of  if  Incorporated  under 
the  general  act.  and  it  costs  nothing.  If 
the  company,  in  placing  its  poles  on  the 
land  of  any  individual,  shall  have  paid 
anything  to  the  owner. of  the  land  for 
such  use,  or  incurred  any  contractual  lia- 
bility to  him,  the  amount  paid,  or  the 
amount  Included  in  such  liability,  would 
be  good  evidence  of  the  value  of  the  right. 
There  might  be  other  elements  entering 
into  that  question,  but  in  this  case  ail  the 
poles  seem  to  have  been  placed  exclusively 
in  the  public  streets.  If  the  company 
should  pay  an  abutting  owner  on  a  put>- 
lie  street  or  highway  for  the  use  of  the  in- 
terest, or  any  part  of  it,  which  the  owner 
may  have  In  such  street  or  highway,  such 
payment  would  be  part  of  the  cost  of  ob- 
taining the  interest  In  the  land,  and  the 
right  to  therein  erect  the  poles.  Taking 
the  cost  of  the  production  of  those  arti- 
cles, which  are  in  their  nature  personal 
property,  and  capable  of  infinite  produc- 
tion, as  above  described,  and  adding  to 
that  cost  the  value  of  the  Interest  in  the 
land  on  which  the  poles  stand  and  the 
value  of  the  rlf;ht  to  erect  such  pules  on 
the  land,  upon  the  principles  above  indi- 
cated, and  we  have  the  total  elements  en- 
tering into  the  full  and  true  value  of  the 
property  of  the  company  subject  to  taxa- 
tion under  the  act  of  1886  above  cited.  In 
the  assessment  for  taxation  under  that 
act  the  property  is  not  to  be  regarded  as 
a  part  of  a  whole,  nor  as  a  complete  tele- 
graph line  in  operation.  Its  value  fur 
telegraph  purposes,  and  its  position,  with 
Its  connections,  and  its  productive  capac> 
Ity,  are  nut  considerations  entering  into 
the  value  of  the  property  under  the  act 
last  named.  These  considerations  are 
foreign  to  its  purpose.  They  largely  en- 
ter into  the  question  of  the  value  uf  the 
business  and  the  franchises  of  the  compa- 
ny; and  the  value  of  snch  business  and 
francblsss  is  to  be  assessed  under  the  act  of 
1S81,  already  quoted.  If  It  were  nut  for 
thatactand  Its  provlBlonsforassesslngthe 
value  of  the  business  and  franchises  of 
telegraph  companies  for  the  purpose  of 
taxation.  It  may  be  that  courts  would 
strive  to  give  a  wider  meaning,  If  possible, 
to  the  lanf^uage  of  the  act  of  1886,  for  the 
purpose  of  reaching  these  subjects  of  taxa- 
tion. But  when  they  are  already  taxed 
under  a  separate  act  It  cannot  besupposed 
that  the  legislature  intended  to  tax  them 
again  proportionately  In  every  tax  local- 
ity in  the  state. 

It  is  obvious  that  the  learned  courts  be- 
low, In  arriving  at  their  conclusions  as  to 
the  proper  facts  to  consider  in  deciding 
the  question  of  the  valne  of  the  property 
of  the  relator,  viewed  it  as  if  snch  prop- 
erty were  real  estate  in  the  narrow  ac- 
ceptation of  the  term,  such  as  a  piece  of 
ground  on  which  a  bouse  was  erected  or 
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rails  laid,  and  which  was  owned  by  the 
relator  In  fee.  The  aothorities  cited  in 
support  of  their  proposition  relate  to  rail- 
roads or  brldKes  fornilnK  part  ot  real  es- 
tate owned  In  (ee  by  tbe  rompanles.  In 
such  cases  it  is  held  tbat  iq.  determining 
the  value  ot  such  real  estate  its  earning  ca- 
pacity is  a  most  important  feature,  and 
that  in  assessing  the  real  estate  ot  a  rail- 
road it  is  to  be  assessed,  not  as  an  isolat- 
ed piece  ot  property,  but  in  connection 
with  its  position,  its  incidents,  and  the 
business  and  profits  to  be  derived  there- 
from. Its  productive  capacity  and  its 
earnings  are  all  to  be  considered  and  the 
lost  of  tbe  whole  road  is  to  be  taken  into 
account.  People  v.  Barker.  48  N.  Y.  77; 
People  V.  Hicks.  40  Hun,  600;  People  v. 
Weaver,  34  Hun,  322.  In  thi^  case,  under 
the  statute  ot  1N86,  as  to  telegraph  com- 
panies, different  language  is  used,  and  a 
different  kind  of  property  Is  intended  to 
be  reached  for  assesHraent.  The  poles, 
wires.  Instruments,  anus,  insulators,  and 
apparatus  are  included  In  the  word  "lines" 
In  tlic  statute,  and  the.v  are  to  be  assessed 
in  the  manner  provided  by  law  for  assess- 
ing tbe  lands  of  residents.  The  statute 
points  out  bow  that  is  to  be  done,  and 
the  property  is  to  be  assessed  at  its  full 
value,  together  with  the  interest  in  the 
land  on  whi'^h  the  poles  stand,  and  the 
right  to  erect  such  poles  on  tbe  land.  This 
Interest  and  this  right  differ  wholly  in 
character  and  nature  from  the  real  estate 
owned  in  fee  by  the  railroad  or  bridge 
company,  and  the  rules  for  tbe  valuation 
ot  that  species  of  property  are  by  no  means 
appropriate  for  the  purpose  of  arriving  at 
the  full  value  ot  the  property  of  the  tele- 
graph company,  as  enumerated  in  the 
statute  of  1886.  Most  of  this  property,  it 
is  seen,  is  personal  property,  and  it  is 
called  "land,"  although  tbe  poles  are 
placed  in  streets  which  do  not  belong  to 
the  compnny,  and  in  which  the  company 
has,  as  we  have  seen,  no  interest  of  a 
strictly  legal  nature.  The  railroad  or  the 
bridge  company,  on  the  contrary,  does 
own  the  fee  of  the  real  estate  upon  which 
it  places  its  superstructure  of  rails  or 
brldgn,  and  the  question  ai-lses,  what  is 
tbe  valne  of  this  real  estate  owned  by  tbe 
company  upon  which  this  superstructure 
has  been  placed, and  which  Is  used  for  rail- 
road or  bridge  purposes?  That  question 
involves  almost  necessarily  the  Inquiry  as 
to  the  profitableness  of  the  superstructure 
which  has  been  placed  thereon,  and  which 
forms  part  and  parcel  of  the  real  estate 
upon  which  it  is  laid ;  and  this  can  only 
be  answered  by  regarding  the  real  estate 
as  part  ot  a  whole  portion  of  real  estate 
devoted  to  the  railroad  or  bridge  purpose. 
The  land — the  portion  of  the  earth  on 
which  tbe  rails  rest — is  owned  by  the  com- 
pany, and  the  company  to  that  extent  has 
a  monopoly.  This  land  cannot  be  increased 
or  reproduced.  The  structure,  bavingbeen 
placed  on  it,  becomes  a  part  of  it,  and  it 
must  all  be  appraised  at  its  full  value  as 
an  integral  part  of  a  whole  or  completed 
Instmment  created  for  the  purpose  of  real- 
izing pecuniary  profit.  The  cost  of  each 
particular  portion  ot  real  estate,  while 
one  element  tu  be  considered  for  the  pur- 
pose ot  determining  the  question  ot  prolits, 


cannot,  in  tbe  nature  ot  the  property,  b» 
regarded  as  the  one  important  considera- 
tion for  the  purpose  of  ariiving  at  its  full 
value  for  taxation.  Without  continuing: 
the  comparison  further,  it  seems  to  me 
there  is  a  clear,  radical,  and  important 
difference  In  the  very  nature  of  the  prop- 
erties to  be  taxed,  and  which  should  lend 
to  a  different  rule  in  the  assessment  of 
what  is  in  fact  real  estate  or  earth  in  the 
one  case  and  personal  property  in  the  oth- 
er, although  called  "land." 

A  question  as  to  tbe  appealability  of 
this  order  as  not  involving  $500,  has  been 
madeby  counsel  for  defendants.  Thecoun- 
sbl  calls  it  a  "judgment  of  the  general 
term."  It  is  in  truth  an  order,  and  it  has 
been  so  held  to  be  by  us.  People  v.  Asten, 
KK)  N.  Y.  600.1  We  think  theappeal  is  pro- 
vided for  by  the  act  which  gives  the  rem- 
edy by  certiorari,  and  hence  the  point 
made  by  the  counsel  for  the  defendants  Is 
not  well  taken.  The  orders  of  the  general 
and  special  terras,  so  far  as  they  relate  to 
the  assessment  of  1886,  should  be  revei-sed. 
and  tliat  assessment  should  be  set  aside, 
with  directions  to  tbe  assessors  to  reas- 
sess the  property  of  the  corporation  for 
the  year  1886,  in  conformity  with  the  prin- 
ciples laid  down  in  this  opinion  ;  and  the 
ordsrs  of  the  general  term,  so  far  as  they 
relate  to  tbe  assessments  of  lSi5  and  1887, 
should  be  affirmed;  no  costs  to  either 
party  on  any  appeal.  All  concur,  except 
Fi.N'CH  and  Gbay,  JJ.,  absent. 


026  N.  T.  158) 

la  re  City  or  Amsterdam. 

(Covrt  of  AjrpecOs  of  New  York.    April  14, 1891. ) 

Stbbbt  Assessmbnts— Profbktt  Subject  to — 
Notice — Constitdtiokaj.  Law. 

1.  TTnder  charter  of  New  Amsterdam  (sec- 
tion 90)  relating  to  the  extension  of  streets,  and 
providing  that  the  commissioners  "shall  assess 
and  apportion  the  damages,  if  any,  of  such  im- 
provements on  the  real  estate  benefited  thereby," 
they  are  not  limited  to  lands  bordering  on  the 
extended  streets,  but  may  assess  all  lands  bene- 
fited by  the  improvement  wherever  situated. 

3.  Though  this  section  fails  to  require  notice 
to  those  assessed  for  benefits  of  the  proposed  im- 
provement, or  of  the  assessment  of  its  cost,  the 
provision  for  notice,  after  such  assessment,  to  all 
persons  interested,  that  tbe  commissioners'  re- 
port has  been  filed  in  the  office  of  the  clerk, 
where  objections  may  be  filed,  and  that  the  su- 
preme court  will  be  asked  to  confirm  it,  is  suffi- 
cient, and  the  section  is  constitutional.  Kevers- 
ing  8  N.  T.  Supp.  234. 

Appeal  from  supreme  court,  general 
term,  third  department. 

Edward  J.  Maxwell,  for  appellant.  Z. 
S.  Westbrook,  for  respondent. 

Finch,  J.  The  special  term,  upon  the 
motion  to  confirm  the  commissioners*  re- 
port, awarding  damages  and  assessing 
benefits  tor  tbe  extension  of  Grove  and 
Jay  streets  in  the  city  of  Amsterdam,  had 
Ibefore  it  two  classes  of  property  owners 
objecting  to  the  confirmation, — one  class 
consisting  of  persons  whose  lands  had 
been  taken  for  tbe  improvement,  and  the 
other  of  persons  assessed  tor  benefits 
whose  property  was  situated  upon  outly- 
ing streets,  not  Immediately  or  directly 

>8N.  S.Bep.  788. 
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connected  with  GroTe  or  Jay  streets,  or 
their  proposed  extension.  Mrs.  Dickson, 
whose  laud  was  talcen,  objected  to  theauf- 
flciency  of  the  award  of  damaKes,  as  did 
also  Mrs.  Nolan.  The  former  raised  the 
question  of  the  constitutional  validity  of 
the  act.  All  the  other  parties  appearing 
were  owners  upon  the  outlying  streets, 
and  they  also  raised  the  constitutional 
question.  The  special  term,  however,  held 
that  as  to  these  last  objectors  there  was 
noBufflcient  proof  that  their  property  was 
specially  benefited  Ijy  the  Improvement. 
That  court  had  before  it  the  maps  used 
by  the  commissioners,  which  are  nut  be- 
fore 08,  and  its  determination  as  to  the 
facts,  apparently  approved  by  the  general 
term,  and  certainly  not  reversed  by  its 
judgment,  should  be  deemed  satisfactory, 
and  close  that  question  on  this  appeal. 
The  special  term  also  held  that  thesection 
of  the  city  charter  under  which  the  ira- 
prorement  was  ordered  did  not  authorize 
assessments  for  benefits  upon  property 
not  lying  on  the  extended  streets ;  and  the 
order  which  the  court  made,  while  affirm- 
ing the  action  of  the  commissioners  as  to 
the  damages  allowed,  yet  sent  the  case 
back  tor  a  further  apportionment  upon 
property  benefited.  From  this  order  the 
city  appealed.  Mrs.  Diclison  and  Mrs.  No- 
lan did  not,  out  submitted  to  the  award 
of  damages,  and  lost  any  further  right  to 
be  heard.  They  might  have  appealed,  and 
raised  the  constitutional  question  in  the 
general  term ;  but,  sincethey  did  not,  that 
question  could  no  longer  be  answered  In 
their  behalf.  The  appeal  by  the  city  left 
open  only  the  validity  of  the  assessment 
for  benefits  on  the  outlying  owners.  The 
general  term  were  called  upon  to  deter- 
mine the  rights  of  such  owners  as  were 
affected  by  the  assessment.  That  court 
appears  to  have  agreed  with  the  special 
term ,  so  far,  ju t  least,  as  its  opinion  indi- 
cates, tliat  thore  was  no  sufficient  proof  of 
special  benefits  to  the  outlying  owners. 
But  it  went  further  than  that,  and,  disa- 
greeing with  thA  special  term  in  its  con- 
struction of  the  charter,  held  that  Its  terms 
gave  the  right  to  assess  for  benefits  lands 
not  on  the  extended  streets,  but  was  un- 
constitutional for  lack  of  a  provision  re- 
quiring notice  to  the  owners otsuch lands; 
and,  as  a  consequence  of  that  conclusion, 
ruled  that  no  assessment  could  be  made 
at  all,  and  so  reversed  the  order  of  the 
special  term  permitting  a  rehearing.  The 
ruling  would  have  been  needless  If  the 
court  agreed  with  the  special  term  that  no 
benefit  to  outlying  lands  had  been  shown 
but  for  the  consideration  that  on  a  new 
bearing  new  proof  of  such  special  benefit 
might  be  given,  and  the  case  come  back 
dependent  upon  the  constitutional  ques- 
tion. In  that  view  the  court  was  Justi- 
fied In  deciding  it,  and  on  this  appeal  it  is 
our  duty  to  meet  it. 

An  examination  of  section  90  of  the 
charter  satisHes  us  that  the  general  term 
was  right  in  its  conclusion  that  the  com- 
missioners were  not  limited  to  an  assess- 
ment npon  lands  bordering  on  the  extend- 
ed streets.  Tlie  authority  given  is  with- 
out limit  or  restriction.  The  words  are: 
"They  shall  at  the  same  time  assess  and 
apportion  the  said  damages,  if  any,  of. 
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such  improvements  on  the  real  estate  and 
against  the  persons  benefited  thereby." 
No  arbitrary  district  of  assessment  is 
marked  out;  no  limitation  upon  the  com- 
missioners' judgment  is  imposed ;  but  any 
real  estate  benefited  by  the  improvement 
is  by  that  fact  alone  made  liable  to  as- 
sessment. As  a  consequence  of  that  con- 
struction it  follows  that  while,  thus  far, 
no  sutflcient  proof  of  benefit  has  been  giv- 
en as  It  respects  the  outlying  property, 
yet  on  a  rehearing  there  may  be,  and 
against  that  possible  result  the  owners 
affected  interpose  their  objection  to  the 
validity  of  the  statute.  That  oiijection  is 
based  upon  the  contention  that  the  char- 
ter fails  to  provide  for  notice  to  the  par- 
ties assessed.  Section  90  requires  notice 
to  be  published  of  the  determination  of  the 
city  to  make  the  improvement,  and  to 
take  the  lands  necessary  therefor.  This 
notice  is  required  to  desciibe  the  contem- 
plated improvement  in  general  terms,  and 
to  notify  the  owners  of  the  lands  to  be 
taken,  that  they  may  file  with  the  city 
clerk  claims  for  damages,  and  that,  if  such 
claims  are  made,  application  to  the  su- 
preme court  will  follow,  at  a  specified  time 
and  place,  for  the  appointment  of  commis- 
sioners. On  that  application  tlie  section 
provides  that  those  who  have  filed  claims 
for  damages  may  appear,  and  sbail  have 
a  right  to  be  heard.  So  tar  the  statute 
confines  the  notice  to  be  given  to  those 
whose  lands  are  to  be  taken,  and  theright 
to  be  heard  to  those  who  have  filed 
claims  for  damages.  After  the  appoint- 
ment of  the  commissioners  a  second  no- 
tice is  required  to  be  given.  They  are  di- 
rected to  publish  a  notice  of  the  time  and 
place  when  and  where  they  will  meet  to 
make  "such  ascertainment  and  assess- 
ment." That  means  the  ascertainment 
and  assessment  of  damages  to  the  land- 
owners, for  no  other  assessment  precedes 
or  bas  been  mentioned,  and  beyond  it 
the  notice  does  not  extend.  But  after 
meeting  and  making  the  award  for  dam- 
ages they  are  further  authorized  to  assess 
the  expense  npon  the  real  estate  benefited. 
No  district  of  assessment  less  than  the 
city  boundaries  is  established,  and  so  they 
may  assess  any  lands  specially  benefited 
within  those  boundaries.  If  they  deem  it 
unjust  to  put  the  whole  expense  upon  the 
property  specially  benefited,  they  are  au- 
thorized to  put  one-quarter  of  it  upon  the 
city  at  large.  TTp  to  this  point  the  stat- 
pte  requires  no  notice  to  any  one  except 
those  whose  lands  have  been  taken;  but 
after  the  commissioners  have  acted,  and 
have  appraised  damages  upon  the  one 
hand,  and  assessed  for  benefits  on  theoth- 
er,  they  arc  required  to  file  a  report  of 
their  work  with  the  city  clerk.  Then  a 
third  notice  Is  to  be  given,  that  the  report 
of  the  commissioners  has  been  so  filed,  that 
it  may  be  examined  by  "all  the  persons 
interested. "  that  it  will  be  pi-esented  at  a 
specified  time  to  the  supreme  court  for 
confirmation,  and  that  "all  persons"  de- 
siring to  object  may  file  their  objections 
with  the  city  clerk.  The  usual  personal 
notice  is  also  required  to  be  given  to  those 
who  have  already  appeared  in  the  pro- 
ceeding.  On  the  day  appointed  the  court 
is  "to  hear  the  parties  in  regard  to  said  re- 
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port, "  and  mny  confirm  or  ann'ul  it,  and 
in  the  latter  event  may  aend  it  back  to  the 
old  commlsHlonera,  ox  appoint  new  ones. 
Tliis  notice  la  not  confined  to  the  owners 
whuae  lauda  have  been  taken.  It  runs  to 
all  the  parties  Interested,  and  everybody 
fio  In  fact  interested  baa  been  furnished 
ample  opportunity,  by  inspection  of  the 
report  on  file,  to  know  whether  he  is  or 
is  not  interested,  and  to  file  objections, 
and  assert  bis  righta  it  he  shall  so  please. 
He  may  question  the  constitutionality  of 
th«^  act  or  the  fairness  of  the  apportion- 
ment made,  or  may  ask  tor  the  appoint- 
ment of  new  commissioners,  and  be  heard 
in  their  selection.  The  statute  thus  Riv£8 
him  his  day  in  court,  and  full  opportunity 
to  be  heard. 

The  case  relied  on  by  the  general  term 
is  that  of  Stuart  v.  Palmer,  74  N.  Y.  184. 
All  cases  are  more  or  less  liable,  in  the 
stress  of  IltiKation,  to  be  cited  as  author- 
ity for  what  they  do  not  hold,  and  the 
one  referred  to  has  had  its  share  of  that 
treatment.  The  tacts  in  that  case  showed 
that  there  were  two  separate  and  distinct 
improvements,  each  followed  by  its  own 
expenses,  and  its  own  several  assessment 
for  benefits.  The  first  was  to  extend  At- 
lantic avenue  from  the  city  of  Brooklyn 
through  the  town  of  New  Luts  to  the 
county  line,  Laws  1869,  c.  217.  The  sec- 
ond was  to  grade  and  complete  the  a  venae 
thus  opened.  The  commissioners  were  to 
be  appointed  without  notice  to  any  one, 
either  of  their  appointment  or  ot  the  in- 
tention to  make  the  improvement;  but 
they  were  required  to  publish  notice  of  the 
timeand  placeof  their  mestingto  appraise 
damages  and  assess  tor  benefits,  and  to 
give  lurther  notice  of  the  filing  of  their  re- 
port and  the  motion  for  confirmation. 
These  two  notices  applied  only  to  the 
opening  of  the  new  street,  and  we  held 
that  they  were  ample  and  suHlcient  to  sus- 
tain the  statute  so  far  as  it  took  lands  for 
the  improvement,  and  authorized  the  ex- 
pense to  be  assessed  upon  the  property 
benefited.  But  as  to  the  second  improve- 
ment, for  grading  and  completing  the 
street  when  opened,  no  notice  whatever  ot 
any  kind  nor  to  anybody  was  required  to 
be  given,  and  tor  that  reason  we  held  the 
statute  assessing  for  that  improvement 
to  be  Invalid.  The  case,  therefore,  decides 
that  some  notica  must  be  given,  and  one 
that  is  not  ineffective  or  illusory;  and 
also  that  the  notices  required  for  the  first 
Improvement  were  ample  and  sufficient. 
One  of  those  notices — that  of  application 
to  the  court  tor  confirmation— was  in  sub- 
stance and  effect  identical  with  that  re- 
quired by  the  charter  before  us,  and,  If  ade- 
quate to  support  the  statute  in  oue  case, 
is  equally  so  in  the  other.  The  ditference 
between  the  two  statutes  which  is  appar- 
ently relied  on  by  the  respondent  is  that 
In  the  Brooklyn  act  notice  was  required, 
not  only  ot  the  confirmation,  but  also  of 
the  bearing  tor  assessment  ot  benefits  be- 
fore the  commissioners,  while  here  the 
former  notice  is  alone  required  to  be  given 
to  those  to  be  assessed.  But  the  constitu- 
tlonalitj  of  an  act  like  that  under  dlscns- 
sion  does  not  depend  upon  a  double  notice 
and  a  double  opportunity  to  be  heard. 
The  legislature  may  grant  so  much  It  it 


shall  choose,  but  is  not  bound  to  do  so; 
and  acts  within  its  authority  it  It  requires 
one  sufficient  and  adequate  notice,  and 
not  two.  In  the  Stuart  Case  the  limita- 
tion imposed  was  described  as  "some  no- 
tice to  the  owner,  or  some  opportunity 
on  the  part  of  the  owner  at  some  stag;e  oi 
the  proceeding  to  be  heard."  Either  one 
ot  the  notices  in  that  case  would  have 
been  sufficient,  and  the  most  important 
one  of  the  two  Is  fully  required  by  the 
Amsterdam  charter.  The  assessment  by 
the  commissioners  is  proposed,  and  mere- 
ly tentative,  and  has  no  effect  upon  the 
owner  or  his  property  until  final  confirma- 
tion ;  and  at  that  point— at  tbatvital  and 
essential  "stage  ot  the  proceedings " — the 
charter  requires  notice  to  the  owner,  and 
gives  him  an  opportunity  to  be  heard  as 
to  the  assessment.  It  suchnoticeisaward- 
ed  by  the  statute,  it  Is  ot  no  consequence 
whether  there  is  a  hearing  before  the  com- 
missioners. Remsen  v.  Wheeler,  105  N.  Y. 
579,  12  N.  E.  Bep.  564.  does  not  decide'  the 
contrary,  as  the  respondents  contend,  cit- 
ing thelast  halt  ot  a  sentence,  that  "unless 
the  law  gave  them  the  right  to  notice  and 
an  opportunity  to  Jtie  heard  before  the 
board  which  was  authorised  to  impose 
the  assessment,  the  act  was  invalid." 
That  was  said  of  a  case  in  which  there 
was  no  provision  tor  confirmation,  and 
the  water  board,  which  made  the  assess- 
ment by  its  own  action,  effectually  im- 
posed the  tax.  Of  course,  there  the  nec- 
essary hearing  was  before  the  board,  but 
the  corresponding  bearing  here  is  before 
the  special  term,  by  whose  action  alone 
the  tax  is  effectually  imposed.  No  differ- 
ent doctrine  was  declared  in  Spencer  v. 
Merchiint.  100  N.  Y.  585,  8  N.  E.  Rep.  682, 
125  U.  S.  356,  8  Sup.  Ct.  Rep.  921,  nor  in 
People  V.  Turner,  117  N.  Y.  227,  22  N.  E. 
Rep.  1022;  on  the  contrary,  it  was  explic- 
itly said  In  the  latter  case  that  "notice  by 
publication  before  the  final 'confirmation 
of  the  assessment,  and  an  opportunity 
afforded  to  make  objections  within  the 
time  specinud, "  satisfied  tbeconstitatiunal 
requirement.  It  is  objected  here  that  not 
only  is  the  notice  required  by  the  act  to 
be  given  after  the  commissioners  have 
made  their  assessments,  but  that  the  out- 
lying owners  would  have  no  reason  to 
BUitpect  that  their  lands  would  be  affected. 
The  last  suggestion  is  fairly  answered  by 
the  facts  in  the  Stuart  Case.  There  the 
assessment  tor  benefits  extended  a  part  of 
the  way  to  a  distance  from  the  avenue  ot 
300  feet,  and  so  may  have  affected  lands 
not  on  the  avenue  at  all;  here  the  owners 
ansessed  were  a  much  greater  distance 
away.  Those  in  the  Stuart  Case  owning 
lands  off  of  the  line  ot  the  avenue  might 
have  nrged,  as  do  the  owners  here,  that 
they  had  no  reanon  to  anticipate  an  as- 
sessment. The  difference  of  distance  can- 
not vitally  affect  the  principle.  In  both 
cases  thesufficient  answeris  thatthe  land- 
owners must  be  deemed  to  have  known 
and  understood  the  terms  ot  the  statute, 
and  so  the  district  of  assessment,  and,  if 
their  lands  were  within  that  district,  they 
were  bound  to  assume  that  they  might  be 
assessed.  Here  that  district  was  the  city 
boundaries,  and  everybody  within  it  was 
notified   of  au   asseasmont  which    might 
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reach  their  lands,  and  their  doty  was  to 
examine  the  report  on  file,  and  see  if  it  did. 
That  the  notice  followed  the  action  of  the 
eommlBeioners,  and  did  not  precede  it,  is 
no  valid  objection.  That  is  always  the 
case  in  the  ordinary  mode  of  taxation, 
and  the  validity  of  the  statute  depends 
not  on  the  time  or  mode  of  notice  directed, 
bnt  upon  the  fact  ttiat  it  is  directed,  and 
furnishes  an  effective  opportunity  to  be 
heard.  We  think,  therefore,  that  the  char- 
ter snfScientiy  provided  for  a  notice  to  all 
parties  interested,  and  for  a  hearing  npon 
which  their  rights  could  be  amply  pro- 
tected. The  order  of  the  funeral  term 
should  be  reversed  so  far  as  it  reversed 
the  order  of  the  special  term,  and  the  or- 
der of  the  special  term  should  be  affirmed, 
with  costs.    All  concur. 


(126  N.  Y.  122)  

Sbnboa  Nation  of  Indians  v.  Curistt. 
(Court  of  Appeals  of  Neuo  York.   April  14, 1891.  > 

INDIANS  — CONVBTANOB  OF  LaND  —  RaTIHOATION 

BT  Benatx — Patmbnt  ov  Considbration — LlM- 

ITATIOKS. 

1.  A  treaty  and  conveyance  of  lands  in  New 
Tork,  made  by  and  with  the  Seneca  tribe  of  In- 
dians, in  the  presence  and  with  the  approval  of 
conunissioners,  both  of  Massachnsetts  and  of  the 
United  States,  as  required  by  Act  Cong.  March 
30,  1808,  and  in  accordance  with  the  provisions 
of  a  treaty  made  before  the  adoption  oi  the  fed- 
eral constitution  by  New  York  and  Massachusetts, 
the  original  claimants  of  the  tract,  and  convey- 
ing to  Uiose  having^  a  pre-emptive  right  secured 
by  that  treaty,  which  treaty  had  been  ratified  by 
t£e  United  States  after  the  adoption  of  the  con- 
stitation,  is  valid  and  effectual  to  pass  title,  even 
though  not  formally  ratified  by  the  senate  of  the 
United  States,  where  such  conveyaace  has  been 
followed  by  a  surrender  and  abandonment  Of  the 
land  by  the  Indians  for  about  60  years,  and  by 
an  act  of  congress  providing  for  the  protection  of 
the  fend  derived  from  the  sale. 

9.  The  treaty  reciting  payment,  and  no  ques- 
tion having  been  raised  by  the  grantors  as  to  full 
payment  lieing  made,  in  the  absence  of  proof  it 
cannot  be  objected,  after  so  many  years,  that  the 
fall  price  has  not  been  paid. 

8.  The  right  of  the  Seneca  Indian  Nation  to 
sne  being  dependent  npon  Act  N.  Y.  1845,  o.  WO, 
providing  that  actions  thereby  authorized  are  to 
oe  brooght  and  maintained  "in  the  same  time"  as 
if  brooght  by  citizens  of  the  state,  it  cannot  in- 
voke the  special  remedy  given  by  the  statute 
without  being  bound  by  the  conditions  limiting 
the  time  within  which  to  commence  a  statutory 
action. 
AlOrming  2  N.  Y.  Bnpp.  646. 

Appeal  from  supreme  court,  general 
term,  fifth  department. 

James  C.  fitroag,  for  appellant.  Norria 
Atony,  for  reiipondent. 

Akdhbws,  J.  This  is  an  action  of  eject- 
ment brought  to  recover  100  acres  of  land 
in  the  county  of  Erie.  The  general  facts 
are  undisputed.  The  land  In  question  is  a 
part  of  a  tract  of  more  than  87.000  acres, 
or  105  square  miles,  of  land  situate  in  Erie 
and  other  counties  in  the  western  part  of 
the  state,  which  prior  to  August  31,1826, 
and  for  a  period  extending  as  far  bnck  at 
least  as  the  middle  of  the  seventeenth  cen- 
tury had  been  in  the  occupation  of  the 
Seneca  Nation  of  Indians,  claiming  do- 
minion by  conquest  from  other  aboriginal 
tribes.  On  the  day  mentioned,  (August 
31, 1826.)  at  a  public  council  of  the  Seneca 


Nation  held  at  Butfnlo  Creek,  in  the  coun- 
ty of  Erie,  a  deed  was  executed  by  the  In- 
dians to  Robert  Troup,  Thomas  L.Ogden, 
and  Benjamin  W.  Rogers  (known  as  the 
"Ogden  Land  Company")  of  the  87,000 
acres  of  land  to  which  reference  has  been 
made,  situated  in  Erie,  Cattaraugus,  Alle- 
gany, Livingston,  Genesee,  and  Chantau- 
qua  counties,  in  this  state.  The  deed  con- 
tains a  recital  that  it  was  execnted  "at  a 
'treaty  held  under  the  authority  of  the 
United  States  at  Buffalo  Creek,  in  the 
county  of  Erie,  in  the  state  of  New  York, 
bet  weeu  the  Fiacbems,  chiefs,  and  warriors 
of  the  Seneca  Nation  of  Indians  on  behalf 
of  said  nation,  and  Robert  Troup,  Thom- 
as L.  Ogden.  and  Benjamin  W.  Rogers, 
Esq.,  of  the  city  of  New  York,  in  the  pres- 
ence of  Oliver  Forward,  Esq.,  commission- 
er appointed  by-  the  United  States  for 
holding  said  treaty,  and  of  Nathaniel  Gor- 
ham,  Esq., superintendent  on  behalf  of  the 
state  of  Massacbusetts."  It  purports,  in 
consideration  of  the  sum  ol  f48,216,  ac- 
knowledfted  in  the  deed  to  have  been  in 
hand  paid  to  the  sachems,  chiefs,  and 
warriors  of  the  Seneca  Nation  by  the 
grantees,  to  grant  to  the  purchasers  all 
the  right,  title,  and  interest  ol  the  Seneca 
Nation  in  and  to  the  lands  described,  and 
was  executed  under  the  hands  and  seals 
of  the  sachems,  chiefs,  and  warriors  (46  in 
number)  ol  the  Seneca  Natloa,  and  of  the 
several  grantees  on  the  deed,  and  Is  wit- 
nessed by  Jasper  Parish,  Indian  agent, 
and  three  other  persons,  described  as  in- 
terpreters. It  was  certified  and  approved 
by  the  superintendent  appointed  on  be- 
half of  the  state  of  Massachusetts,  and  by 
Oliver  Forward,,  the  commissioner  i if  the 
United  States.  It  is  stated  in  the  certifi- 
cate of  the  United  States  commissioner 
that  the  deed  was  executed  in  his  pres- 
ence by  the  sachems,  chiefs,  and  warriors 
of  the  Seneca  Nation,  and  was  fuliy  un- 
derstood by  them,  who  declared  that  it 
was"  done  to  their  universal  satisfaction." 
The  deed  was  proved  by  one  of  the  sub- 
Bcrlbing  witnesses,  was  afterwards  con- 
firmed by  the  legislature  of  Massachu- 
setts, and  in  1827  was  duly  recorded  in  the 
several  counties  in  this  state  in  which  the 
lands  were  situated.  In  1827  the  sum  of 
f43,0.')0  of  the  consideration  of  the  deed 
wtis  deposited  by  the  grantees  In  the  On- 
tario Bank  of  Canandaigna,  in  trust  for 
the  Seneca  Nation,  where  it  remained 
from  that  time  nutU  1855,  when  it  was 
paid  over  by  the  bank  into  the  United 
States  treasury,  where  it  still  remains. 
Meanwhile,  from  1827  to  the  time  of  the 
commencement  of  this  snit,  a  period  of 
nearly  60  years,  the  interest  on  this  fund 
has  been  annually  paid  to  the  Seneca  Na- 
tion, first  by  the  bank,  and  afterwards  by 
the  United  States.  It  does  not  appear 
bow  or  when  the  remainder  of  the  con- 
sideration mentioned  in  the  deed  was 
paid,  or  whether  it  was  paid  at  all,  ex- 
cept as  may  be  inferred  from  the  acknowl- 
edgment of  payment  of  tbe  consideration, 
in  full,  contained  In  this  deed.  The  con- 
veyance or  treaty  of  August  31,  1826,  was 
never  ratified  by  the  senate  of  the  United 
States  or  proclaimed  by  the  president. 
Tbe  extent  of  the  participation  of  the 
United  States  in  the  transaction  may  be 
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briefly  stated.  By  the  ordloance  of  Au- 
};ust,  1786,  the  department  of  Indian  af- 
fairs was  placed  under  the  control  of  the 
war  department.  May  23, 1826,  the  then 
secretary  of  war  of  the  United  States,  in 
a  letter  of  that  date  directed  to  "Oliver 
Forward,  ConunlBsloner,"  after  stating 
that  application  had  been  made  to  the  de- 
partment "by  the  proprietors  of  the  pre- 
emption ri^ht  to  certain  lands  held  by  In- 
dians in  the  state  of  New  York  for  the- 
sanction  of  the  government  to  treat  with 
them  for  the  extlugulahment  of  their  right 
to  the  occupancy  of  the  same,  and  it  be- 
ing deemed  proper  that  the  United  States, 
as  the  general  protector  of  the  Indian 
tribes,  should  be  present  by  their  com- 
missioner at  the  treaty  which  the  propri- 
etors propose  to  bold  during  the  ensuing 
summer  with  said  Indians  forthis  object," 
Informed  Mr.  Forward  that  he  bad  been 
selected  by  the  president  for  the  perform- 
ance of  this  duty.  The  letter  proceeded : 
"Yon  are  accordingly  requested  to  corre- 
spond with  the  proprietors,  and  to  attend 
the  treaty  at  such  time  as  may  be  fixed 
on  by  them  for  holding  it,  to  see  that  all 
the  proceedings  are  Just  and  fair.  What- 
ever may  be  done  must  be  done  with  the 
freeconsent  of  the  Indians.  Ton  will,  how- 
ever, exercise  a  sound  discretion  in  the 
baslness,  and,  if  satisfied  with  the  fairness 
of  the  propositions  of  the  proprietors,  will 
afford  them  snch  co-operation  in  effecting 
them  as  you  may  Judge  proper." 

On  the  24th  of  February,  1827,  the  presi- 
dent of  the  United  States  transmitted  to 
the  United  States  senate  a  copy  of  the 
treaty  or  conveyance  of  August  81, 1S26, 
together  with  other  papers,  including  a 
report  from  Thomas  L.  McKenny,  super- 
intendent of  Indian  affairs,  relating  to 
said  treaty,  made  to  the  secretary  of  war 
under  date  of  February  16,  1827.  In  this 
report  the  superintendent  stated  that,  "in 
pursuance  of  Inw  and  usage,  an  agent,  in 
the  person  of  Oliver  Forward,  was  ap- 
pointed to  reprcHent  theUnlted  States  un- 
der instructions  from  the  department  of 
war,  and  to  sanction  in  behalf  of  the 
United  States  the  proceedings  under  said 
treaty.  This  trust  has  been  executed." 
The  report  then  referred  to  the  provisions 
of  section  12  of  the  Indian  Intercourse  law 
of  1R02,  and,  after  quoting  the  language  of 
the  proviso  In  that  section, said:  "In  con- 
clusion, those  treaties  hitherto  made  un- 
der snch  circumstances  were  submitted  to 
the  senate,  except  the  treaty  with  the  Sen- 
ecas  of  the  3d  of  September.  1823,  executed 
In  presence  of  Charles  Carroll,  commission- 
er, on  the  part  of  the  United  States.  It 
was  deemed  a  useless  ceremony,  the  presi- 
dent approving  it  only.  "  The  treaty  of 
September  3, 1823,  referred  to  in  the  re- 
port, was  a  conveyance  substantially  like 
the  one  In  question.  Indian  Treaties  1837, 
p.  305.  The  senate,  on  receiving  the  com- 
munication from  the  president,  referred 
the  "treaty  with  the  Seneca  Indians"  to 
the  committee  on  Indian  affairs,  and  aft- 
erwards, on  its  being  reported  back  to  the 
senate,  that  body  refused  to  ratify  it,  but 
the  senate  passed  an  explanatory  resolu- 
tion, as  follows:  "Resolved,  that,  by  the 
refusal  of  the  senate  to  ratify  the  treaty 
with  the  Seneca  Indians, it  is  not  intended 


to  express  any  disapprobation  of  the 
terms  of  the  contract  entered  into  by  the 
individuals  who  are  parties  to  that  con- 
tract, but  merely  to  disciaim  any  power 
over  the  snbject-matter. "  No  further  ac- 
tion has  been  taken  by  the  United  States, 
except  that  in  1855,  in  pursnauce  of  the 
third  section  of  the  act  of  congresa  ap- 
proved June  27, 1846,  which  authorised  the 
president  to  receive  from  the  Ontario 
Bank  any  public  stocks  or  moneys  which 
said  bank  might  hold  in  trnst  for  the  Sen- 
eca Indians,  the  fund  of  f 43,050,  above 
mentioned,  was  transferred  to  the  United 
States  treasury,  and  thereafter,  as  has 
been  stated,  interest  thereon  has  been  paid 
annually  to  the  Seneca  Indians  by  the 
United  States. 

It  is  among  the  agreed  tacts  of  the  case 
that  soon  after  the  execution  of  the  deed 
of  August  81,  1826,  Troup,  Ogden,  and 
Rogers  entered  into  full  and  exclunive  pos- 
session of  the  lands  embraced  in  the  grant, 
with  the  consent  of  the  Seneca  Nation; 
that,  in  or  about  the  year  1828,  a  bound- 
ary line  between  the  lands  conveyed  and 
the  remaining  lands  of  the  Seneca  Nation 
was  surveyed  and  plainly  marked  and 
blazed,  which  has  ever  since  been  recog- 
nised by  the  plaintiff  and  the  successive 
grantees  of  Troup,  Ogden,  and  Rogers; 
that  the  lands  embraced  in  the  grant  have 
been  subdivided  and  sold  to  purchasers; 
and  that  extensive  and  valuable  improve- 
ments have  been  made  thereon  in  reliance 
upon  the  title,  under  the  grant  of  August 
31,1826.  Indeed,  it  is  matter  of  common 
history  that  these  lands  have  become  the 
sites  of  flourishing  towns  and  villages  and 
cultivated  farms,  and  are  now  tiie  abode 
of  thousands  of  people,  pursuing  the  avo- 
cations of  civilized  life.  There  are  certain 
facts  antedating  the  transaction  of  Au- 
gust 31,  1826,  which  have  an  Important 
bearing  upon  the  question  in  this  case. 
The  compact  entered  into  between  the 
states  of  New  York  and  Massachusetts 
on  the  16tb  of  December,  1786,  was  the  set- 
tlement of  a  controversy  which  had  arisen 
between  the  colonies  of  New  York  and 
Massachusetts,  which  was  pending  at  the 
time  of  the  Revolution,  respecting  the 
right  of  sovereignty  and  jurisdiction  over 
a  very  large  territory  within  the  chartered 
limits  of  the  province  of  New  York,  but 
which  was  claimed  by  Massachusetts  to 
be  Included  within  the  limits  of  the  earlier 
charter  of  the  colony  of  Massachusetts 
Bay.  The  dispute,  still  unsettled,  was, 
after  the  adoption  of  the  articles  of  con- 
federation, brought  by  Massachusetts  to 
the  attention  of  congress  by  petition  pray- 
ing for  the  appointment  of  comuiisdloners 
for  the  settlement  of  its  claim.  In  pursu- 
ance of  the  articles  of  confederation,  and 
congress  was  proceeding  to  appoint  com- 
missioners when  further  action  on  Its  part 
was  arrested  by  the  appointment  by  vol- 
untary agreement  between  the  two  states 
of  commissioners  to  adjust  the  contro- 
versy. These  commissioners,  in  behalf  of 
their  respective  states,  entered  Into  the 
compact  referred  to.  By  this  compact 
Massachusetts  ceded  to  the  state  of  New 
York  the  right  of  government,  sovereign- 
ty, and  Jurisdiction  over  the  whole  terri- 
tory in  dispute,  and  New  York  ceded  to 


Digitized  by 


Google 


N.T.) 


SENECA  NATION  OP  INDIANS  v.  CHKI8TY. 


277 


Massachnaetts  the  rigbt  of  pre-emption  of 
tbe  soil,  and  to  extinguish  thelndian  title 
to  about  6,000,000  acres  of  land  in  the 
western  part  of  the  atate  of  New  York,  de- 
scribed in  the  treaty,  Massachusetts  sur- 
rendering to  New  ¥orlc  all  claim  to  any 
other  territory  therein.  By  the  ninth  ar- 
ticle of  the  treaty,  Massachusetts  was  au- 
thorized to  treat  with  tbe  native  Indians 
for  acquiring  the  right  of  soil  in  tbe  terri- 
tory thereby  ceded  to  Massachusetts.  Tbe 
tenth  article  is  as  follows :  "  Tenibly.  Tbe 
commonwealth  of  Massachusetts  may 
grant  the  right  of  pre-emption  of  thewbole 
or  any  part  of  the  said  lands  and  terri- 
tories to  any  person  or  persons  who,  by 
virtue  of  such  grant, shall  havegood  right 
to  extinguish  by  purchase  the  claims  of 
the  native  Indians:  providing,  however, 
that  no  purchaBefrom  the  native  Indians 
by  any  such  grantees  shall  be  valid  unless 
tbe  same  shall  be  made  in  the  presence  of 
and  approved  by  a  superhitendent  to  be 
appointed  for  such  purpose  by  the  com- 
monwealth of  Massachusetts,  and  having 
no  Interest  in  such  purchase,  and  unless 
each  purchase  shall  be  confirmed  by  the 
commonwealth  of  Massachusetts."  This 
compact,  after  the  adoption  of  the  consti- 
totion  of  the  United  States,  and  prior  to 
the  grant  of  August  31,  1826,  was  formally 
ratified  and  approved  by  congress,  whose 
consent  was  made  necessary  botli  by  the 
articles  of  confederation  and  by  the  federal 
constitution  to  any  compact  between  the 
states.  In  1791,  tbe  state  of  Massachusetts 
conveyed  its  title  and  interest  in  and  to 
about  5,000,000  acres  of  the  lands  ceded  to 
It  by  the  treaty  ol  1786.  subject  to  the  In- 
dian right,  to  Kobert  Morris,  of  Philadel- 
phia, who  subsequently  conveyed  the 
greater  portion  to  persons  constituting 
the  Holland  Land  Company,  who  after- 
wards, prior  to  1826,  conveyed  the  tract  of 
98,000  acres  embraced  in  tbe  deed  of  the 
Seneca  Indians  of  August  31,  1826,  to 
Troup,  Ogden,  and  Rogers,  the  grantees 
in  that  deed.  The  pre  emption  right  to 
that  part  of  the  territory  Included  in  the 
cession  to  Massachusetts,  not  embraced  in 
the  conveyance  to  Morris  in  1791,  had  prior 
to  that  date,  and  on  Jnly  4, 1788,  been  sold 
by  that  stat^  to  Oliver  Phelps,  (icnown  as 
the  "Phelps  and  Gorham  purchase, ")  be- 
ing a  large  tract  off  the  eastern  side  of 
tbe  lands  embraced  in  the  compact  of  1786. 
It  In  material  to  observe  that  there  was 
no  uniform  procedure  on  the  part  of  the 
purchasers  from  Massachusetts  in  acquir- 
ing the  Indian  title.  In  1788,  at  a  council 
of  the  Seneca  Indians  held  at  Bnffa'o 
Creek,  which  was  attended  by  Mr.  Phelps 
and  by  an  agent  of  Massachusetts,  a 
treaty  was  made  by  which  the  Indians 
conveyed  to  Phelps,  for  a  consideration 
agreed  upon,  the  lands  embraced  iu  tbe 
Phelps  and  Oorhnm  purchase.  The  United 
States  wan  not  represented  at  this  treaty, 
nor  was  any  agent  specially  appointed  in 
behalf  of  New  York  present  at  Its  execu- 
tion. Under  this  title  all  tbe  lands  em- 
braced in  that  treaty  are  now  held.  The 
validity  of  this  grant,  made  without  the 
intervention  of  thestate  or  federal  author- 
ities, is  impliedly  recognized  in  the  Picker- 
ing treaty  between  the  United  States  and 
the  Six  Nations,  proclaimed  January  21, 


1795,  which  in  defining  the  lands  of  the 
Senecas  commences  tbe  description,  "Be- 
ginning on  Lake  Ontario,  at  the  north- 
west comer  of  the  land  they  sold  to  Oliver 
Fheips,"  and  that  tract  isnotembraced  in 
the  description.  On  the  15th  of  September 
1797,  at  a  public  council  of  the  Seneca  In- 
dians held  at  Geneva,  in  the  connty  of  On- 
tario, the  Indians  conveyed  to  Robert 
Morris  ail  tbe  lands  embraced  in  his  pur- 
chase from  Massachusetts,  excepting  cer- 
tain Indian  reservations,  for  the  sum  of 
f  100,000.  It  Is  recited  in  the  conveyance 
that  it  was  made  "at  a  treaty  held  under 
the  authority  of  the  United  States  by  the 
Honorable  Jeremiah  Wadsworth,  a  com- 
missioner appointed  by  the  president  of 
the  United  States  to  hold  the  same,"  etc. 
There  was  also  present  at  this  treaty  a 
commissioner  on  the  part  of  Massachu- 
setta.  This  treaty  was  between  the  Indi- 
ans and  Morris,  under  tbe  supervision  of 
the  commissioners  named.  It  was  not  a 
treaty  between  the  United  States  and  the 
Indians,  at  least  no  such  treaty  is  found 
In  tbe  volume  of  Indian  Treaties.  7  U.  8. 
St.  at  Large.  This  grant  is  the  origin  of 
the  title  derived  from  the  Indians  to  the 
lands  known  as  the  "Holland  Purchase" 
and  "Morris  Reserve,"  In  this  state.  The 
Indian  grant  to  Troup,  Ogden,  and  Rog- 
ers of  August  81, 1826,  was  the  next  large 
transaction  for  the  extinguishment  of  the 
Indian  title  to  lands  embraced  in  the  ces- 
sion to  Massachusetts.  The  lands  were 
part  of  the  lands  reserved  by  the  Indians 
in  the  treaty  with  Morris  of  1797.  The  cir- 
cnmstances  under  which  the  grant  of  1826 
was  made  have  already  been  stated.  Not- 
withstanding those  grants  to  Phelps,  Mor- 
ris, and  to  Troup,  Ogden,  and  Rogers, 
there  were  still  left  in  the  possession  of  the 
Senecas  several  large  reservations  to 
which  tbe  Indian  title  had  not  been  extin- 
guished. By  treaties  entered  into  between 
tbe  United  States  and  the  Six  Nations,  of 
January  15, 1838,  and  between  tbe  United 
States  and  the  Seneca  Nation,  of  May  20, 
1842,  and  the  grants  contemporaneously 
made,  the  right  of  the  Seneca  Nation  to  all 
the  reservations,  excepting  two,  was  c(m- 
veyed  to  the  grantees,  who  were  also  the 
holders  of  the  right  of  preemption  under 
the  Massachusetts  title.  The  United 
States  was  not  a  mere  formal  party  to 
these  treaties.  They  contained  stipula- 
tions relating  to  tbe  removal  of  the  Sene- 
cas to  lands  in  the  west,  and  the  United 
States  Incurred  obligations  which  made  it 
a  necessary  party  to  the  treaties.  It  is, 
however,  worthy  of  observation  that  Og- 
den and  Fellows,  tbe  assignees  of  the  pre- 
emptive title  of  Massachusetts,  and  to 
whom  the  Senecas  at  the  treaty  of  1888 
granted  their  remaining  lands,  did  not 
take  their  title  under  any  stipulation  in 
the  treaty,  but  by  a  deed  contemporane- 
ously executed  by  the  Indians  directly  to 
them.  The  treaty  simply  recites  the  fact 
that  at  the  making  of  the  treaty  Ogden  and 
Fellows,  the  assignees  of  Massachusetts, 
had  purchased  the  lands  of  the  Senecas 
in  the  presence  and  with  the  approbation 
of  the  United  States  commissioner.  By 
the  successive  transactions  to  which  refer- 
ence has  been  made,  nearly  all  the  lands  of 
tbe  Senecas,  originally  embracing  all  tbe 
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territory  west  of  Seneca  Lake,  within  ttale 
state,  have  been  purcbaused  from  tbem, 
and  all  that  is  retained  by  the  Senecas  of 
their  orlgrlnal  poasessions  is  fi  compara- 
tivelysmall  territory, now  the  boineof  the 
remnant  of  this  once  powerful  tribe. 

Itis  the  contention  In  behalf  of  the  plain- 
tiff that  the  grant  to  Troup,  Ogden,  and 
BogerB,  of  August  81, 1826,  was  void,  and 
wholly  ineffectual  toextingulsh  the  Indian 
title  to  the  lands  which  it  purported  to 
grant.  It  is  conceded  that  the  grant  was 
made  ac  a  public  council  of  the  Seueca  Na- 
tion; that  it  was  duly  executed  by  the 
sachems,  chiefs,  and  warriors,  in  pursu- 
ance of  a  purchase  openly  and  fairly  made, 
and  without  fraud ;  that  the  grantees  held 
and  owned  the  exclusive  right  to  extin- 
guish tlielndlan  title  to  the  lands  granted, 
as  assignees  of  the  rights  of  Massachusetts 
under  the  compact  of  1786;  that  the  nego- 
tiation for  the  purchase  was  made  and 
concluded,  and  the  deed  executed,  in  the 
presence  of  a  commissioner  of  the  United 
States,  and  of  a  commissioner  of  the  state 
of  Massachusetts,  and  that  the  sale  was 
afterwards  duly  confirmed  by  the  legisla- 
ture of  that  state,  as  provided  in  the  com- 
pact; that  at  least  f  43,050  of  the  consider- 
ation agreed  upon  was  paid  by  the  pur- 
chasers and  received  by  the  Spneca  Nation ; 
that  the  deed  was  duly  recorded,  and  that 
the  lands  embraced  therein  were  there- 
after surrendered  by  the  tribe  to  the  gran- 
tees, the  Indians  abandoning  the  posses- 
sion ;  and,  finally,  that,  for  a  period  of 
more  than  half  a  century  since  the  pur- 
chase was  made,  the  lands  have  been  in 
the  undisputed  possession  of  the  grantees 
in  the  deed,  and  purchasers  under  them, 
claiming  title  under  the  grant,  and  with- 
out protest  on  the  part  of  the  state  or  fed- 
eral government, or  on  the  partoF  the  Sen- 
eca Indians,  until  at  or  about  the  time  of 
the  commencement  of  this  litigation.  The 
claim  of  the  plaintiff  to  undo  this  trans 
action,  and  to  be  restored  to  the  lands 
thus  solemnly  granted,  is  based  on  two 
general  propositions:  First,  that  from 
the  time  of  the  adoption  of  the  constitu- 
tion of  the  United  States  no  valid  pur- 
chase ot  Indian  lands  could  be  made,  ex- 
cept under  and  In  pursuance  of  a  treaty  be- 
tween the  United  States  and  the  tribe  in 
occupation  of  the  lands,  entered  into  and 
executed  under  the  treaty-making  power 
conferred  on  the  president  and  senate  by 
that  instrument;  and,  second,  that,  even 
if  the  mode  of  dealing  with  the  Indians 
adopted  In  the  present  rase  was  not,  in 
the  absence  of  any  problbitiory  legislation 
by  congress,  in  contravention  of  the  con- 
stitution, nevertheless  the  purchase  ot  Au- 
gust 31.  1836,  was  invalid,  for  the  reason 
that  it  was  made  In  violation  of  the 
twelfth  section  of  the  act  of  congress 
passed  March  30. 1802,  entitled  "An  act  to 
regulate  trade  and  Intercourse  with  the 
Indian  tribes,  and  to  preserve  peace  on  the 
frontiers. " 

These  claims  challenge  the  title  not  only 
of  every  purchaser  and  holder  of  lands 
within  the  boundaries  ot  the  grant  ot 
August  31, 1826.  hut  also  the  title  to  many 
millions  of  acres  of  lands  In  this  state, 
held  under  Indian  treaties  made  by  the 
state  of  New  York  with  the  Indian  tribes 


within  its  borders,  or  under  grants  made 
by  Indiana  to  Individuals  under  the 
aatbority  of  the  state,  where  no  treaty 
had  been  made  between  the  United  States 
and  the  Indian  occupants.  The  nature  of 
the  Indian  title  to  lands  on  this  continent 
was  established  by  the  system  of  public 
law  adopted  by  European  nations  regu- 
lating their  possessions  here.  It  became 
the  recognized  principle  that  discovery,  fol- 
lowed by  possession,  vested  in  the  sover- 
eign by  whose  subjects  the  discovery  was 
made  the  absolute  title  to  the  soil  of  the 
lands  within  the  limits  o(  the  discovered 
territory,  subject,  however,  to  the  right 
of  occupation  by  the  Indian  tribes,  which 
could  only  be  extinguished  by  their  volun- 
tary consent,  unless  forfeited  under  the 
laws  ot  war.  It  was  a  necessary  sequence 
to  the  claim  that  the  spverelgn  had  the 
ultimate  title  to  the  soil,  that  the  right  to 
extinguish  the  Indian  occupation  was  ex- 
clusively vested  In  the  sovereign.  The 
Indians  were  held  to  be  incapable  of  alien- 
ating their  lands  except  to  the  crown,  and 
all  purchases  made  from  them  without  its 
consent  were  regarded  and  treated  as  ab- 
solutely void.  The  title  of  the  crown  was 
subject  to  grant,  but  a  grunt  from  the 
crown  only  conveyed  tbefee  subject  to  the 
right  of  Indian  occupation,  and  when 
that  was  extinguished,  under  the  sanc- 
tion ot  the  crown,  the  possession  then  at- 
tached to  the  fee,  and  the  title  of  the 
grantee  was  thereby  perfected.  These 
general  principles  were  announced  by 
Chief  Justice  Mar6hai.t.  in  the  great  case 
ot  Johnson  v.  Mcintosh,  .8  Wheat.  543, 
which  has  ever  since  been  regarded  as  a 
sound  exposition  of  the  nature  of  Indian 
titles.  The  several  colonial  charters  un- 
dertook to  define  the  territorial  limits  ot 
the  respective  colonies.  In  many  cases 
the  boundaries  were  indefinite,  and  in 
some  eases  conflicting.  The  crown,  how- 
ever, except  in  case  of  proprietary  char- 
ters, exercised  the  right  of  making  grants 
of  unappropriated  lands  within  the  char- 
tered limits  of  the  colonies,  although  the 
right  ot  soil  and  jurisdiction  was  veste<l 
in  the  colonial  governments.  On  the  Dec- 
laration ot  Independence  the  colonies  be- 
came sovereign  states.  They  were  so 
acknowledged  by  the  treaty  ot  peace  ot 
1783,  and  Great  Britain  by  that  treaty 
"  relinquished  all  claims  to  the  go  vernmen  t, 
property,  and  territorial  rights"  within 
the  several  colonies.  It  is  the  received 
opinion  that  the  colonies  succeeded  to  the 
title  ot  the  crown  to  all  the  ungranted 
lands  within  their  respective  boundaries, 
with  the  exclusive  right  to  extinguish  by 
purchase  the  Indian  title,  and  to  regulate 
dealings  with  the  Indian  tribes.  "There 
was  no  territory  in  the  United  States," 
said  Johnson,  J.,  in  Harcourt  v.  Gaillard, 
12  Wheat.  523,  "that  was  claimed  in  any 
other  right  than  that  ot  one  ot  the  confed- 
erated Rtates;  therefore  there  could  be  no 
acquisition  of  territory  made  by  the  Unit- 
ed States  distinct  from  or  Independent  of 
some  one  of  the  United  States."  There 
was  a  controversy  between  the  states 
and  the  United  States  as  to  the  claim  ot 
the  former  to  territory  extending  indefi- 
nitely westward,  tar  beyond  the  limit  ot 
settlement,    and     whether    the    charters 
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could  be  fairly  constrned  to  include  these 
indefinite  r^ons;  whicb  controveray, 
however,  wbh  happily  comprumlBed  by 
cessions  maae  by  six  ot  the  states  to  the 
United  States  of  territory  claimed  by 
them, commencing:  with  that  ot  New  York 
of  March  1, 1781,  and  including  the  memo- 
rable cession  of  the  Northwestern  Territo- 
ry by  Virginia  in  1784.  See  Clark  v.  Smith, 
13  Pet.  195;  Fletcher  v.  Peck,  6  Cranch.  142. 
This  wan  the  bediming  of  the  acknowl- 
edged territorial  possessions  of  the  gov- 
ernment of  the  Uuited  States,  sabseqaent- 
ly  largely  increased  by  purchases  from 
France  and  Spain. 

The  original  states,  before  and  after  the 
adoption  of  the  federal  constitntion,  as- 
sumed the  right  of  entering  into  treaties 
with  the  Indian  tribes  for  the  extlagnlsb- 
ment  and  acquisition  ot  their  title  to 
lands  within  their  respective  Jurisdictions. 
They  exercised  the  power,  which  had  be- 
fore been  vested  in  the  crown,  to  treat 
with  the  Indians,  and  this  they  did  inde- 
pendently of  the  govemmentof  the  United 
States.  This  was  notably  true  of  the 
state  ot  New  York.  Laws  were  enacted 
from  time  to  time  by  the  legislatare  ot  the 
state  authorldng  treaties  with  the  In- 
dians. See  Laws  1784,  c.  22:  Laws  1788, 
C.47 ;  Laws  1818.  c.  92;  Laws  1889, c. 58.  §  3; 
Laws  1841,  c.  234.  In  1788,  tbe  year  after 
the  adoption  of  the  federal  constitntion, 
the  state  entered  into  treaties  with  the 
Onandagas  and  Oneldas,  and  in  1789  with 
the  Oayugas,  wherehy  It  acquired  tbe  title 
to  large  tracts  of  land  in  the  central  part 
of  the  state,  and  many  subsequent  trea- 
ties were  made  with  these  tribes  by  which 
the  state  finally  acquired  nearly  all  their 
remaining  lauds.  Similar  treaties  were 
made  with  the  St.  Regis,  Mohawk,  and 
Seneca  Indians.  In  all,  more  than  80 
treaties  were  made  between  the  state  and 
various  trlbes,'independently,  and  without 
the  Intervention  of  the  government  of  the 
United  States.  See  Collectiou  of  State 
Treaties,  Assembly  Documents,  1889,  in 
Repprt  on  Indian  Prublem.  They  were 
generally  negotiated  by  commissioners 
appointed  by  the  legislature,  acting  in 
conjunction  with  the  governor  of  thestate. 
It  appears  that  on  two  or  three  occasions 
a  commissioner  of  the  United  States  was 
present  when  treaties  were  made.  But  In 
all  cases  the  state,  and  not  the  United 
States,  was  the  contracting  party  with 
tbe  Indians.  The  treaties  were  in  no  sense 
treaties  made  by  the  president  and  senate 
of  the  United  States.  The  list  of  govern- 
ors who  participated  in  making  them  em- 
braces many  of  the  great  namfsln  the  his- 
tory of  tbe  state.  It  includes  the  Clintons, 
Tompkins,  Van  Buren,  Marcy,  Wright, 
Seward.  By  virtue  of  these  treaties,  this 
state  entered  upon  Ma  lands  acquired 
thereby,  and  they  have  been  sold,  and 
bailt  upon,  and  improved,  and  comprise 
some  of  the  fairest  and  most  prosperous 
districts  of  tbe  state.  It  is  evident  that 
tbe  eminent  statesmen  who  participated 
in  these  negotiations  did  not  understand 
tbat  the  prohibition  in  the  federal  consti- 
tntion, that  "no  state  shall  enter  into  any 
treaty,  alliance,  or  pnnlederatlon."  (arti- 
cle 1,  S  10,)  or  the  other  provision,  vesting 
tbe  treaty-maldng  powor  in  tbe  president 


and  senate,  (article  2,  §2,)  prevented  the 
state  from  negotiating  with  tbe  Indian 
tribes  therein  fortheextlngulBhment  ot  the 
Indian  title.  The  United  States,  under 
the  articles  ot  confederation,  and  utter- 
wards  under  the  federal  constitution,  as- 
sumed the  position  of  protector  ot  the  In- 
dian tribes.  Concurrently  with  and  as  a 
consequence  ot  the  cessions  made  by  the 
several  states  to  the  United  States,  na- 
tional interests  were  created  in  respect  of 
the  Indian  lands,  of  which  the  general 
government  had  become  the  proprietor, 
in  dealing  with  the  Indians,  the  general 
government  for  a  long  period  treated  the 
Indians  as  quasi  Independent  nations. 
Tlielr  position  was  anomalous.  Their 
domestic  affairs  were  regulnted  to  a  great 
extent  by  the  rules  and  usages  ot  the  sev- 
eral tribes,  and  they  were  regarded  as 
poHsessiug  some  ot  the  chars'-teristics  of 
a  distinct  political  communliy  Treaties 
were  made  with  them  from  time  to  time 
by  the  Uuited  States.  One  of  the  earliest 
of  these  was  the  treaty  of  Ft.  Stunwix, 
nmde  with  the  Six  Nations,  on  the22d  ot  De- 
cember. 1784,  which  established  the  bound- 
ary between  their  lands  and  the  lands 
ceded  by  the  states  to  the  United  States. 
This  was  followed  by  tbe  so-called  "Pick- 
ering Treaty, "  between  the  same  parties 
ot  1795,  and  by  a  large  number  of  other 
treaties  with  Indian  tribes  throughout 
the  United  States. 

It  cannot,  we  suppose,  be  questioned 
tbat  these  treaties  were  constitutioually 
made  In  the  exercise  of  the  treaty-making 
power  otthe  federal  government,  and  l)e- 
came,  under  the  constitution,  the  supreme 
law  But  the  dealing  by  the  general  gov- 
ernment with  the  Indian  tribes  through 
treaties  was  resorted  to  as  a  convenient 
mode  ot  regulating  Indian  affairs. and  not 
because,  as  with  other  nations,  it  was 
the  only  mode.  Independently  ot  the  arbit- 
rament of  war,ot  dealing  with  them.  The 
policy  ot  the  general  government  In  deal- 
ing with  the  Indians  through  treaties,  and 
of  regarding  the  Indian  tribes  as  in  somo 
sense  nations,  which  prevailed  for  nearly 
a  century,  has  been  radically  changed  by 
recent  congressional  legislation.  The  act 
ot  congress  of  March  3.  1871,  prohibits  fur- 
cber  dealing  with  Indian  nations  or  tribes 
by  treaties.  It  enacts  that  "no  Indian 
nation  or  tribe  within  the  territory  of  the 
United  States  shall  be  regarded  or  recog- 
nized as  an  independent  nation,  tribe,  or 
power,  with  whom  the  United  States  may 
contract  by  treaty. "  The  act  of  congress 
ot  March  3, 1885, extending  the  jurisdiction 
of  tbe  United  States  courts  over  crimes 
committed<by  or  against  Indians  on  their 
reservations,  and  the  act  ot  February  8, 
1887,  providing  tor  the  holding  ot  Indian 
lands  In  severalty  by  the  members  of  cer- 
tain tribes,  indicate  the  same  policy  on  the 
part  ot  the  general  government  to  change 
the  method  of  dealing  with  the  Indians 
through  treaties,  and  substituting  there- 
for control  through  federal  legislation. 
See  U.  S.  V.  Kagama,  118  U.  S.  875, 6 Sup.  Ct. 
Rep.  1109.  While  tbe  former  policy  pre- 
vailed, the  making  of  treaties  by  the  origi- 
nal states,  having  the  pre-emption  title 
to  the  Indian  lands  within  their  limits,  di- 
rectly with  the  Indians,  was  not  regarded 
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by  the  general  government  aB  iucoiiBlatent 
with  federal  Jarisdlctlon,  or  a^  In  contra- 
vention of  the  provision  in  the  federal 
conBtitution  prohibiting  a  state  from  en- 
tering into  "anj'  treaty,  alliance,  or  con- 
federation." Ttie  state  did  not  so  regard 
it,  as  the  numerous  treaties  made  by  It 
show.  Tliat  the  same  view  was  taken  by 
the  general  government  appears  from  the 
Pii-kering  treaty  of  1795,  which  expressly 
recognized  the  validity  of  the  treaties  of 
1788  and  1789,  made  between  this  state  and 
the  Oneida,  Onondaga,  and  Cayuga  Na- 
tions. By  the  second  article  of  that  treaty 
"the  United  States  acknowledged  the 
lands  reserved  to  the  Oneida,  Onondaga, 
and  Cayuga  Nations  in  their  respective 
treaties  with  the  state  of  New  York,  and 
called  their  '  Reservations,'  to  be  their 
property."  The  compact  between  New 
York  and  Massachnsetts  expressly  au- 
thorizes MaHsachusetts  or  its  grantees  to 
treat  with  the  native  Indians  for  the  pur- 
chase of  their  title  to  the  lands  ceded,  and 
this  compact  was  ratified  by  congress  aft- 
er the  adoption  of  the  constitution.  The 
practical  cimstrnction  given  by  the  state 
of  New  York  to  the  federal  constitution, 
as  shown  by  the  numerous  treaties  made 
by  It  with  the  Indian  tribes,  and  the  rec- 
ognition by  the  federal  authority  of  their 
validity,  Is  very  strong  evidence  that  the 
clause  in  the  federal  constitution  prohibit- 
ing the  states  from  entering  into  treaties 
does  not  preclude  a  state,  having  the  pre- 
emption right  to  Indian  lands,  from  deal- 
ing with  thelndiau  tribes  directl.v,for  the 
extinguishment  of  the  Indian  title.  Such 
a  dealing  is  not  a  treaty,  in  the  constitu- 
tional sense,  and  is  not  Inconsistent  with 
the  exercise  by  the  United  States  of  Its 
general  jurisdiction  for  the  protection  of 
the  Indians  in  their  right  of  occupancy  of 
theirlands.  Theremarkof  Justice  McLean 
in  bis  opinion  in  Worcester  v.  State,  0 
Pet.  580,  that  "under  the  constitution 
no  state  can  cnterlnto  any  treaty,  and  it  is 
believed  that  since  its  adoption  no  state 
nnder  its  own  authority  has  held  a  treaty 
with  the  Indians,  "was  true  us  referringto 
treaties  lor  lands  «>wned  by  the  general  gov- 
ernment, but,  if  in  tended  to  have  a  broader 
scope,  seems  opposed  to  the  facts  of  his- 
tory. The  circumstance  that  Gov.  George 
Clinton,  in  1793,  after  the  passage  of  the 
Indian  Intercourse  act  of  that  year,  trans- 
mitted to  Mr.  Jefferson,  then  secretary  of 
state  of  theUnlted  States,  exemplified  cop- 
ies of  the  different  treaties  enti'red  into  by 
the  state  of  New  York  with  the  various 
tribeaof  Indians  within  Its  borders,  which 
treaties  congress  afterwards  formally  ap- 
proved, does  not  militate  against  the 
view  that  the  right  of  the  state  to  enter 
into  those  treaties  was  not  prohibited  by 
the  constitution.  The  treaties  had  gone 
into  effect,  and  had  been  executed,  and  the 
act  of  Gov.  Clinton  was  a  prudential  meas- 
ure, to  remove  any  possible  cloud  upon 
the  action  of  the  state.  As  to  the  first 
contention  made  in  behalf  of  the  plaintiff, 
we  are  therefore  of  opinion  that  the  state 
of  New  York  had  the  power  and  right,  un- 
der the  constitution,  to  make  treaties  with 
the  Indian  tribes  within  the  state  for  the 
purchase  of  their  lands,  to  which  it  held 
the  pre-emptive  right;  and  that  the  pur- 


chase of  August  31, 1826,  having  been  duly 
made  under  Its  authority,  in  pursuance  of 
the  compact  with  Massachusetts  of  1786, 
in  the  presence  and  with  the  approval  of 
commissioners  botli  of  Massachusetts  and 
of  the  United  States,  was  valid ;  and  that 
the  punchuBt>rs,  on  the  execution  of  the 
deed  of  that  date,  followed  by  the  volun- 
tary surrender  and  abandonment  by  the 
Indian  occupants  of  the  land  granted,  ac- 
quired a  lawful  and  valid  title  in  fee-simple 
absolute;  and  that  a  treaty  between  the 
United  States  and  the  Senecas  was  not 
necessary  to  give  validity  to  the  transac- 
tion. 

The  second  general  proposition  asserted 
by  the  plaintiff,  vis.,  that  the  grant  of  Au- 
gust 31, 1S26,  was  invalid  under  the  twelfth 
section  of  the  Indian  intercourse  act  ol 
congniBs  of  1802,  remains  to  be  considered. 
That  section  is  as  follows:  "Sec.  12.  And 
be  it  further  enacted  that  no  purchase, 
grant,  lease,  or  other  conveyance  of  lands, 
or  any  title  or  claim  thereto,  from  any 
Indian,  or  nation  or  tribe  of  Indians,  with- 
in the  bounds  of  the  United  States,  Bball 
be  of  any  volldlty,  In  law  or  equity,  unless 
the  same  shall  be  made  by  treaty  or  con- 
vention entered  into  puranant  to  thecon- 
Htitntion :  and  it  shall  be  a  misdemeanor 
In  any  person  not  employed  under  the  au- 
thority of  the  United  States  to  negotiate 
such  treaty  or  convention,  directly  or  Indl. 
rectly,  to  treat  with  any  such  Indian  na- 
tion ortrlbeof  Indians,  for  the  title  or  par- 
chase  of  any  lands  by  them  held  or  claimed, 
punlBbabie  by  fine  not  exceeding  one 
thousand  dollars,  and  Imprisonment  not 
exceeding  twelve  months:  provided,  nev- 
ertheless, that  It  shall  be  lawfnl  for  the 
agent  or  agents  of  any  state  who  may  be 
present  at  a  treaty  held  with  Indians,  nn- 
der the  authority  of  the  United  States,  in 
the  presence  and  with  the  approbation  of 
the  commissioner  or  commissioners  of  the 
United  States  appointed  to  hold  the 
same,  to  propose  to  and  adjust  with  the 
Indians  the  compensation  to  be  made  for 
their  claims  to  lands  within  such  state, 
which -shall  be  extinguished  by  treaty. " 
By  the  third  clause  of  section  8,  art.  1,  of 
the  federal  constitution,  power  Is  given  to 
congress  "to  regulate  commerce  with  for- 
eign nations,  and  amongthe  several  states, 
and  witn  the  Indian  tribes,"  and  the  act 
of  1802  was  passed  In  part  execution  of  the 
authority.  This  clause  In  the  constitution 
is  construed  as  extending  the  power  of 
congress  to  the  regulation  of  Intercourse 
with  Indian  tribes  residing  within,  as  well 
as  those  residing  without,  the  limits  of  the 
states.  Story,  Const.,  §  1100;  opinion  of 
McLean,  J.,  in  Worcester  v.  State,  supra. 

There  is  room  for  question  whether  the 
act  of  1802  was  intended  to  apply  to  trea-  - 
ties  made  by  a  sovereign  state  with, 
tribes  within  the  state  tor  the  extin- 
guishment of  the  Indian  Title  to  lands 
therein,  or,  assuming  that  such  treaties 
were  as  a  general  rale  within  the  purview 
of  the  statute,  whether  the  act  was  in- 
tended to  apply  to  and  regulate  the  man- 
ner of  acquiring  the  Indian  title  to  lands 
embraced  within  the  compact  between 
Massachusetts  and  New  York,  which 
compact,  afterwards  ratified  by  congress, 
specifically  authorized  treaties  to  be  made 
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by  Maseacbusette  with  the  Indians,  and 
purchases  to  be  made  by  the  Krantees  of 
Masaachuaetta,  subject  only  to  the  condi- 
tlou  that  they  should  be  made  under  the 
sapervisioD  of  a  cummlssioner  of  that 
state  and  confirmed  by  the  lefirislatnre. 
But,  asBumlug  tnat  the  statute  applies  tu 
the  trannaction  of  Augu8t31,1826,  weare  of 
opinion  that  the  purchase  then  made  was 
not  iu  violation  of  the  true  meaning 
and  effect  of  the  twelfth  section.  It  is 
important  to  consider  the  circumstances 
then  existing.  The  United  States,  by 
Tirtae  of  the  cessions  made  by  the  states, 
■was  the  owner  of  a  large  territory 
in  possession  of  the  Indian  tribes,  with 
the  erclnsive  right  of  pre-emption.  No 
state  nor  foreign  power,  nor  any  company 
or  individual,  could  treat  for  or  acquire 
the  Indian  title  to  such  lands,  except  by 
the  sanction  and  under  the  authority  of 
the  United  States.  The  state  of  New 
York  and  the  other  states  were  at  the 
same  time  owners  of  lands  in  the  occupa- 
tlon  of  the  Indian  tribes  within  their  re- 
spective limits,  also  having  the  exclusive 
power  to  extinguish  the  Indian  title  there- 
to. The  United  States  could  not  impair 
the  title  of  the  states,  nor  purchase  the 
lands,  nor  authorize  any  purchase,  with- 
out the  consent  of  the  state  within  which 
they  were  situated.  Before  the  Revolu- 
tion, the  right  to  regulate  trade  with  the 
Indians  within  the  colonies  was  under- 
stood to  belong  to  the  prerogative  of  the 
crown,  (Story,  Const.  §  1099,)  and  a 
license  from  the  crown  was  necessary  to 
enable  individuals  to  purchase  the  Indian 
title,  and  purchases  made  with  such 
license  were  valid.  "It  was,"  said  Balu- 
wiN,  J.,  in  Mltchel  v.  U.  S.,  9  Pet.  748, 
''the  universal  rule  that  purchasei)  made 
at  Indian  treaties,  iu  the  presence  and  with 
the  approbation  of  the  officer  under 
whose  direction  they  were  held  by  au- 
thority of  the  crown,  gave  a  valid  title  to 
the  lands.  It  prevailed  under  the  laws  of 
the  states  after  the  Bevolutlou,  and  yet 
continues  in  them,  where  the  right  to 
the  ultimate  fee  is  owned  by  tlie  states  or 
the  grantees.  It  has  been  adopted  by  the 
United  States,  and  purchases  made  at 
treaties  held  by  their  authority  have  al- 
ways been  held  good  by  the  ratification 
of  the  treaty,  without  any  patent  to  the 
purchasers  from  the  United  States." 
From  this  practice  in  colonial  times,  that 
a  representative  of  the  crown  should   be 

firesent  and  approve  purchasea  from  the 
ndians  in  order  to  make  them  valid, 
there  naturally  grew  npthe  idea  of  federal 
supervision  in  these  cases.  In  the  light 
of  these  circumstances,  the  twelfth  sec- 
tion of  the  act  of  1802  was  enacted.  The 
first  part  of  the  section  Invalidates  any 
purchase  of  Indian  lands,  except  where 
made  in  pursuance  of  a  constitutional 
treaty;  that  is,  a  treaty  entered  into  be- 
tween an  Indian  nation  or  tribe  and  the 
United  States,  by  the  president  with  the 
consent  of  the  senate.  This  clause  has  a 
peculiarly  appropriate  application  to  pur- 
chases of  Indian  lands  owned  by  the  Unit- 
ed States,  for  the  sale  of  which  its  consent 
was  indispensable.  The  proviso  was  In- 
tended to  except  from  the  sweeping  scope 
of  the  first  part  of  the  section  dealings 


with  the  Indian  tribes  for  the  purchase  of 
their  right  to  lands  within  the  states,  and 
of  which  the  states  owned  the  pre-emp- 
tive title.  It  WHS  therefore  provided  that 
purchases  in  these  cases  might  be  made 
by  the  agents  of  any  state,  present  at  any 
treaty  held  under  the  authority  of  the 
United  States,  in^  the  presence  and  with 
the  approbation  of  the  United  States  com- 
missioner appointed  to  hold  the  same. 
The  purchase  must  be  made  at  a  treaty, 
as  in  other  cases.  This  insures  publicity, 
and  affords  a  protection  against  fraud. 
But  the  proviso  does  not  require  that  the 
treaty  should  be  one  between  the  United 
States  and  the  tribe  from  whom  the  pur- 
chase is  made,  as  in  the  rases  coming  un- 
der the  first  clause  of  the  section.  It  Is 
sufficient  if  the  purchase  is  made  at  a 
treaty  held  "under  the  authority  of  the 
United  States, "  and  in  the  "  presence  and 
with  the  approbation  of  the  commisRion- 
er  or  commissioners  of  the  United  States," 
etc.  The  proviso  would  have  little.  If 
any,  meaning  if  construed  as  requiring 
a  formal  constitutioual  treaty  in  these 
cases,  which  were  manifestly  intended  to 
be  excepted  from  the  operation  of  the 
primary  clause.  The  true  spirit  and  in- 
tent of  the  proviso  was,  we  think,  to  per- 
mit the  state  or  its  agents  to  enter  into  u 
treaty  or  convention  with  an  Indian  tribe 
within  its  borders,  for  the  purchase  of  the 
pre-emptive  right,  provided  it  was  en- 
tered into  in  the  presence  of  and  with  the 
approval  of  a  commissioner  of  the  United 
States  appointed  to  attend  the  same,  and 
that  such  a  treaty  is,  within  the  true 
meaning  of  the  proviso,  a  treaty  held  un- 
der the  authority  of  the  United  States, 
and  required  no  ratification  or  proclama- 
tion by  the  federal  authorities.  The  poli- 
cy of  the  state  of  New  York  has  been  In  full 
accord  with  that  of  the  United  States  In 
prohibiting  all  private  dealings  wiih  and 
purchases  from  Indians,  except  under  the 
supervision  of  public  officials  and  with  the 
consent  of  the  legislature.  Const.  1777, 
art.  87;  Const.  1822,  art.  7,  §  12;  Const. 
1846,  art.  1,  §  16.  The  purpose  of  the  pro- 
viso in  the  twelfth  section  of  the  act  of 
1802  was  to  establish  a  federal  supervision 
over  contracts  for  the  extinguishment  of 
Indian  title  to  lands  within  the  several 
states,  while  in  other  cases  such  extin- 
guishment was  to  beeRncted  only  by  form- 
al treaties  between  the  United  States 
and  the  Indian  tribes. 

It  is  very  significant  of  the  construction 
of  section  12  of  the  act  of  1802  that  the 
first  Indian  intercourse  act  of  congress, 
passed  July  22, 1790,  declared  that  no  sale 
of  lands  within  the  United  States,  made 
by  any  Indians,  or  nation  or  tribe  of  In- 
dians, should  be  valid  to  any  person  or 
persons,  "or  to  any  state,  whether  having 
the  right  of  pre-emption  or  not, "  unless 
made  at  some  public  treaty,  etc.  The 
clause  quoted  was  omitted  in  the  next  act 
of  March,  1793,  and  a  section  was  inserted 
with  a  proviso  substantially  like  section 
12  in  the  permanent  act  of  1802.  This 
change  indicates  that  it  was  the  Intention 
of  congress  to  place  purchases  of  Indian 
lands  within  the  states  upon  a  different 
footing  than  other  purchases.  The  pur. 
chase  of  August  31,  1826,  was  made  in  con- 
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tormity  with  the  compact  between  New 
York  and  Maasacbuuetts.  The  cuintuiB- 
Blonerof  MassachusettB  was  present,  and 
approved  the  parcbase,  and  It  was  sanc- 
tioned by  the  legislatnre  ol  that  state. 
The  United  States  commissioner  was  also 
present.  No  agent  of  the  state  of  New 
York,  specially  appointed  as  such,  con- 
ducted the  negotiation  with  the  Indians. 
Tlie  state  of  New  York  accepted  the  result 
of  the  ne(;otiatiou,by  subjectinx  the  lands 
to  taxation,  and  exercising  full  jurisdic- 
tion over  the  same  from  the  time  of  the 
purchase.  The  state  treated  the  purchase 
as  tbongh  made  by  its  authority,  and  the 
agent  of  Massachusetts,  in  view  of  the  com- 
pact uf  17)^,  may  properly  be  rei^arded  as 
the  agent  uf  New  York  in  the  transaction, 
within  the  proviso  of  the  act  of  1802.  The 
federal  authorities  also  treated  the  trans- 
action as  formal  and  regular,  as  is  indi- 
cated by  the  action  of  the  executive  de- 
partmentof  theUnited  States  government 
and  of  the  senate  of  the  United  States. 
The  secretary  of  war  designated  a  com- 
mlssloner  to  attend  on  behalf  of  the  Unit- 
ed States,  at  (as  is  stated  in  the  commis- 
sion) "a  treaty  which  the  proprietors 
pr«>po8e  to  hold,"etc.  The  papers  trans- 
mitted to  the  senate  were  accompanied  by 
a  communication  from  the  department  of 
Indian  affairs,  in  which  the  opinion  was 
expressed  that  the  department  regarded 
the  transaction  one  which  did  not  require 
the  consent  of  the  senate  under  the  treaty- 
making  power.  The  senate  accompanied 
Its  refusal  to  ratify  it  by  a  resolution 
which,  while  It  recognlced  the  transac- 
tion as  a  "treaty  with  the  Seneca  In- 
dians," declared  that,  in  the  Judgment  of 
the  senate,  "  there  was  no  necessity  "  tor 
Its  Interference. 

Upon  full  consideration,  we  are  of  opin- 
ion that  the  grant  of  August  31. 1826,  was 
a  valid  transaction,  and  was  not  In  con- 
travention of  the  provisions  of  the  federal 
constitution  or  of  the  Indian  Intercourse 
act  of  1802,  and  vested  in  the  purchasers  a 
good  title  In  fee-simple  absolute  to  the 
lands  granted,  free  from  any  claim  of  the 
Seneca  Nation.  The  affirmance  of  the 
Judgment  below  might  be  placed  on  the 
narrower  ground  that,  conceding  the  in- 
validity of  the  grant  of  August  81, 1826, 
under  the  Indian  Intercourse  act  of  1802, 
nevertheless  the  title  was  subsequently 
confirmed  and  made  good  by  the  act  of 
congress  of  1846,  authorizing  the  presi- 
dent to  receive  from  the  Ontario  Bank, 
and  deposit  in  the  treasury  of  the  United 
States,  the  money  and  securities  repre- 
senting the  purchase  money  uf  the  lands, 
followed  by  the  transfer  of  the  fund  to  the 
United  States  In  185.').  The  United  States, 
which  imposed  the  restriction,  could 
waive  It.  and  give  effect  thereby  to  the  In- 
tention of  the  parties  to  the  grant;  and 
the  act  of  receiving  the  fond,  and  adminis- 
tering It  for  many  years  as  a  trust  fund 
fur  the  benefit  of  the  plaintiffs,  furnisfaes 
the  most  emphatic  evidence  of  a  ratifica- 
tion on  Its  part  of  the  transaction  from 
which  the  fund  was  derived.  We  are  also 
of  opinion  that  as  the  right  of  the  plain- 
tiff to  sue  was  given  by.  and  is  dependent 
apon,  the  statute,  (chapter  150,  Laws  1845, 
)  Strong  V.  Waterman,  11  Paige,  607,)— 


the  statute  of  limitations  is  a  bar  to  the 
action.  By  the  act  of  1845,  the  actions 
thereby  autboriced  are  to  be  brought  and 
mHintnined  "in  the  same  time"  as  if 
brought  by  citisens  of  the  state.  The 
question  is  not  whether  an  Indian  title 
can  be  barred  by  adverse  possession,  or 
by  state  statutes  of  limitation.  The  point 
is  that  the  plaintiff  cannot  Invoke  the 
special  remedy  given  by  the  statute,  with- 
out being  bound  by  the  conditious  upon 
which  it  is  given.  In  view  of  the  numer- 
ous Indian  titles  In  this  state  originating 
In  treaties  by  the  state,  or  in  purchases 
made  with  lis  sanction  by  individuals,  we 
prefer  to  place  our  judgment  on  the  broad- 
er ground,  which  will  remove  any  cloud 
upon  the  validity  of  those  titles.  As  to 
the  point  that  It  does  not  affirmatively 
appear  that  the  whole  of  the  purchase 
money  was  paid  by  Troup,  Ogden,  and 
Rogers,  it  is  sufficient  to  say  that  full  pay- 
ment Is  acknowledged  in  the  deed,  and 
that,  if  this  were  not  so.  It  would,  under 
the  circumstances,  be  presumed.  These 
views  lead  to  an  affirmance  of  the  Judg- 
ments below.    All  concur. 


(«6  N.  Y.  147) 

People  ex  re/.  Davidbon  et  ah  v.  Qilon 
et  Hi.,  Assessors. 

(.Court  of  Appeals  of  New  York.    April  14, 1891. ) 

MUNICIFAI.  CkjBPOEUTIONS  —  F1.VINO  STRBBTS — AS- 
SESSMENTS OK  Stbebt  Railwats  —  Bexxvits— 
Rbvibw. 

1.  Under  Laws  N.  T.  1882,  o.  410.  S  878,  au- 
thorizing the  mayor,  etc.,  of  the  city  of  New 
York  to  cause  street  improvements,  and  a  "Just 
and  equitable  assessment  thereof  among  the  own- 
ers or  occupants  of  all  the  houses  and  lots  in- 
tended to  be  benefited  thereby,  in  proportion,  aa 
nearly  aa  may  be,  to  the  advantage  each  shall  be 
deemed  to  acquire, "  the  tracks  of  a  surface  horse 
railroad  company  passing  over  the  line  of  an 
avenue  in  New  York  city  where  the  improve- 
ments are  contemplated  are  not  subject  to  taxa- 
tion for  invlng  suon  street. 

2.  The  board  of  assessors  of  New  York  olty  is 
by  the  charter  made  the  exclusive  Judge,  subject 
to  review  by  the  board  of  revision,  of  the  prop- 
erty supposad  to  be  benefited  and  proposed  to  be 
assessed  for  street  improvemenis,  and  the  extent 
of  such  benefit  and  their  determination  of  such 
question  cannot  be  reviewed  upon  certiorari  ex- 
cept for  errors  of  law. 

Beversing  11  N.  Y.  Bupp.  489. 

Appeal  from  supreme  conrt,  general 
term,  first  department. 

D.  J.  Dean,  for  appellants.  Truman  H. 
Baldwin,  for  respondents. 

Rdqeb.  C.  J.  This  is  an  appeal  from  a 
Judgment  of  the  general  term,  Ini-ertlonul 
proceedings,  reversingau assessment  made 
by  the  board  of  asbessors,  upon  the  ground 
that  they  omitted  to  assess  the  tracks  of 
the  New  York  &  Harlem  Railroad  Com- 
pany for  a  share  of  the  expenses  Incurred 
in  repairing  Madison  avenue  in  the  city  of 
New  YorK.  The  proceedings  were  insti- 
tuted under  the  provisions  of  the  Code, 
and  tbe  facts  appear  in  the  return  made ' 
by  the  board  of  assessors  tothftcerUorarl, 
It  appears  therefrom  that  the  relator  was 
the  owner  of  a  house  and  lot  on  Madison 
avenue,  subject  tu  assessment  for  the  ex- 
pense of  repavlng  such  street,  and  the  rail- 
road company  was  the  uwner  of  a  double- 
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track  surface  horse  railroad  In  the  same 
street.  Tberepavement  waH  constrncted 
of  granite  blocks  laid  over  tiie  face  of  the 
cmtire  street,  Inclnding  ttie  space  between 
ttae  railroad  tracks.  It  Is  claimed  by  the 
relator  that  the  railroad  was  bennfited  by 
the  Improvement,  and  for  that  reason 
stiduld  have  been  asspssed  for  a  share  of 
the  expense  In  making  it.  No  evidence 
■was  given  by  him  showing  the  benefit  re- 
ceived by  the  railroad  from  such  improve- 
ment, and  the  case  was  heard  before  the 
general  term  upon  the  return  of  the  de- 
fendants, certifying  that  the  railroad  ac- 
quired no  benefit  by  the  repavementof  the 
street. 

The  questions  presented  are:  First, 
-whether  the  railroad  was  liable,  under  the 
charter,  if  benefited,  to  he  assessed  for  the 
expense  of  the  improvement;  and.  second, 
■whether  the  general  term  was  authorized 
to  determine  that  it  was  so  benefited,  and 
reverse  the  opposite  finding  by  the  board 
of  assessors,  and  require  the  imposition  of 
an  assessment  upon  it.  The  sole  authori- 
ty for  makinglmprovements  In  streets  and 
levying  assessments  therefor  In  the  city  of 
New  York,  Is  found  in  the  provisions  of  its 
charter,  and  unless  the  power  of  assessing 
street  railroad  companies  Is  conferred 
thereby,  the  assessors  have  no  authority 
to  assess  such  property.  The  fact  that 
the  rails,  ties,  and  tracks  of  a  street  sur- 
face railroad  are  property,  and  subject  to 
taxation  generally,  aRords  no  sufflclent 
reason  for  taxing  them  for  street  improve- 
ments, unless  the  law  has  made  them 
specially  assessable  for  such  purposes. 
The  scheme  of  the  charter  of  New  York, 
and  of  municipal  corporations  generally, 
in  this  state,  has  been  to  asses?  the  bur- 
dens of  street  Improvements  in  some  form 
upon  the  property  benefited,  and  It  is  up- 
on that  theory  that  such  assessments  have 
usually  been  Justified.  It  cannot  be  said, 
we  think,  as  a  matter  of  course,  that 
street  railroads  are  benefited  by  repave- 
ment  of  the  streets  through  which  they 
are  laid,  and  If  they  are  nut  so  in  fact  it 
would  be  contrary  to  the  general  policy  of 
the  law  to  tax  them  with  the  expense  of 
such  Improvemeuts.  It  is  the  general  cus- 
tom of  municipal  corporations,  In  grant- 
ing privileges  to  railroad  companies  to  oc- 
cupy sti^ets,  to  impose  terms  as  a  fondi- 
tlou  to  the  exercise  of  such  right,  and  such 
conditions  are  undoubtedly  lawful,  and 
may  be  enforced  In  some  form  for  the 
benefit  of  the  municipal  corporation  mak- 
ing such  grants.  These  conditions  fre- 
quently refer  to  repairs  upon  the  streets, 
or  contributions  to  the  public  treasury  In 
Hen  thereof,  and,  when  imposed,  usually 
define  the  right  of  the  corporation  to  levy 
taxes,  and  the  limits  of  the  liability  of  the 
railroad  corporation  to  pay  them.  In  the 
case  of  Gllmore  v.  City  of  Dtica,  121  N.  Y. 
Ml,  24  N.  E.  Rep.  1009, it  was  held  that  the 
private  owners  of  property  fronting  on  a 
street  in  said  city,  have  no  vested  right  or 
claim  de  Jare  that  a  railroad  company 
lawfully  operating  its  road  in  the  street 
shall  repair  or  bear  the  expense  of  repair- 
ing it.  In  that  case  the  city  charter  spe- 
cially authorized  the  common  council  to 
require  street  railroads  to  repave  between 
their  tracks,  and  at  least  two  feet  on  each 


side  thereof,  when  the  common  council 
deemed  suchrepavement  necessary;  but  it 
was  held  that  this  provision  was  directory 
merely,  and  that  an  assessment  upon  the 
lot-owners  for  the  expense  of  a  repave- 
ment  was  not  erroneous  because  it  omit- 
ted to  assess  the  property  of  the  street 
railroad  therefor.  No  such  provision  is 
contained  in  the  charter  of  New  York,  or 
the  law  anthorizing  street  railroads  there- 
in; and  a  solution  of  the  first  question 
must,  therefore,  be  found  by  an  examina- 
tion of  the  provisions  in  the  chart3r  relat- 
ing to  the  powers  of  the  municipal  au- 
thorities in  respect  to  local  improvements 
and  assessments.  If  the  power  of  mak- 
ing such  assessments  Is  not  found  in  the 
charter,  then  they  do  not  possess  It,  for 
they  have  no  authority  on  the  subject  ex- 
cept such  as  the  charter  confers  upon 
them.  These  powers  are  found  in  chap- 
ter 410,  Laws  1882,  in  the  sections  herein 
after  referred  to,  from  title  2,  headed  "As 
sessments  for  improvements  other  than 
opening  and  closing  streets.  For  what 
purposes  assessments  may  be  Imposed, 
and  how."  Section  865  states  that  the 
board  of  assessors  are  "charged  with  the 
duty  of  making  the  estimates  and  assess- 
ments required  by  law  for  building  wells, 
erecting  pumps,  pitching,  paving,  regulat- 
ing, and  repairing  streets,  relaying  pave- 
ments, constructlngsewers,  fencing  vacant 
lots  and  public  slips,  and  all  other  im- 
provements directed  by  corporation  ordi- 
nance, for  which  au  assessment  may  be 
made. "  By  section  SOS  it  Is  provided  that 
"all  assessments  hereafter  imposed  for 
local  improvements  in  said  city  shall  he 
made  by  the  board  of  assessors"  upon 
certificates  of  the  expense  thereof  made 
to  it  by  the  head  of  the  department 
charged  with  the  execution  of  the  work, 
and  of  the  comptroller,  certifying  the  In- 
terest of  Installments  advanced  or  pay- 
ments made  on  account  of  such  work; 
and  continues  that  "thereafter  the  said 
board  of  assessors  shall  assess  upon  the 
property  benefited,  in  the  manner  author- 
ized by  law,  the  aggregate  amount  of  such 
certificates."  By  section  878  it  Is  made 
lawful  for  the  mayor,  aldermen,  and  com- 
monalty to  cause  street  improvements 
and  an  estimate  of  the  expense  thereof  to 
be  made,  and  a  "Just  and  equitable  as- 
sessment thereof  among  the  owners  or  oc- 
cupants of  all  the  honses  and  lots  Intended 
to  be  benefited  thereby,  in  proportion,  as 
nearly  as  may  be,  to  the  advantage  each 
shall  be  deemed  to  acquire. "  These  pro- 
visions are  simple  and  unambiguous,  and, 
if  it  w^as  deemed  desirable  for  any  reason 
to  the  description  of  property  liable  to  as- 
sessment for  repavlng  streets,  there  seems 
to  be  no  room  for  a  construction  which 
should  authorize  a  departure  from  the 
plain  signification  of  the  language  of  the 
statutes.  The  owners  and  occupants  of 
houses  and  lots  are  obviously  benefited  by 
improvements  in  the  streets  on  which  they 
reside,  and  which  add  to  the  value  of  their 
property,  and  increase  the  comfort  and 
convenience  of  living  in  such  localities,  and 
are  therefore  properly  subjected  to  the 
expense  of  making  them.  Others  may  be 
benefited  by  such  Improvements,  but 
their  interest  is  generally  so  remote,  ua- 
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certain,  and  Indefinite  that  it  has  not  ns- 
nally  been  regarded  as  liable  to  be  taxed 
for  aucb  parpoaea.  This  is  plainly  indicat- 
ed by  the  proTlBlons  of  the  cbarter  relat- 
ing  to  ttie  enforcement  of  tbe  collection  of 
snch  asHOBsmentB,  and  making  tliem  liens 
upon  houHes  and  lots  alone.  And  a  fur- 
ther indlcutlun  is  found  in  the  sections 
deflning  the  persons  who  may  petition  for 
such  improvements,  and  the  safeguards 
thrown  around  assessable  property  to 
protect  it  from  excessive  valuation.  Sec- 
tions 870,  875.  These  privileges  are  con- 
ferred upon  tbe  owners  and  occupants  of 
houses  and  lots  alone.  In  pursuance  of 
these  provisions  the  commun  council  re- 
quired the  work  In  guestiun  to  be  con- 
structed, and  ordulued  "that  the  board  of 
assessors  be,  and  they  are  hereby,  directed 
to  make  a  just  and  equitable  assessment 
of  tbe  expenses  of  conforming  to  the  pro- 
visions of  this  ordinance  among  the  ovvn- 
ers  and  occupants  of  all  the  houses  and 
lots  intended  to  be  benefited  thereby,  In 
proportion,  as  nearly  as  may  be,  to  the 
advantages  which  each  may  be  deemed  to 
acquire."  In  accordance  with  this  re- 
quirement, the  assessors  imposed  upon 
the  owners  and  occupants  of  houses  and 
lots  on  the  line  of  this  improvement  Its 
entire  expense.  The  genernl  terra,  upon 
theassumptlon  that  the  railroad  company 
wus  benefited  by  the  repavement  in-ques- 
tion,  and  that  ail  persons  benefited  were 
liable  to  assessment,  have  reversed  the  de- 
termination of  tbe  assessors,  and  required 
them  to  make  a  new  aesessraent  Imposing 
a  part  of  tbe  expense  unon  the  railroad 
company.  We  think  this  decision  finds  no 
support  in  the  provisions  of  the  charter. 
Property  like  that  In  question  has  been  for 
a  long  course  of  j'ears  exemptfroin  aH.sess- 
ment  for  local  improvements  In  New  York, 
and  no  reason  is  perceived  for  now  mak- 
ing a  change  In  their  practice.  By  section 
175  of  chapter  86  of  the  Laws  of  1K13  it 
was  provided  that  it  shnll  be  lawful  for 
the  city  authorities  to  pave  the  streets, 
and  lay  "a  just  and  equitable  assessment 
'  thereof  among  the  owners  and  occupants 
of  all  the  houses  and  lots  Intended  to  be 
benefited  thereby,  in  proportion,  as  nearly 
as  may  be,  to  the  advantage  which  each 
shall  be  deemed  to  acquire."  Under  this 
act  assessments  for  street  improvements 
in  New  York  were  made  from  the  time  of 
its  enactment  until  the  passage  of  thecon- 
solidatlun  act  In  1882.  These  provisions 
were  substantially  re-enacted  In  that  act, 
and  since  tliat  time  the  charter  has  been 
the  measure  of  the  authority  of  the  assess- 
ors of  New  York  in  making  assessments  of 
property  for  the  payment  of  the  expenses 
of  street  improvements.  During  a  period 
of  nearly  80  years  these  statutes  have  been 
practically  construed  by  the  municipal 
authorities  to  authorize  assessments  for 
Bucti  purposes  to  be  imposed  upon  the 
owners  and  occupants  of  houses  and  lots 
alone.  For  a  large  portion  of  this  period 
surface  street  railroads  operated  with 
horses  hnve  been  in  use  in  the  city  of  New 
York,  and  have  not  been  made  liable  to 
the  payment  of  taxes  for  street  improve- 
ments, either  by  the  laws  of  their  crea- 
tion, or  by  the  charters  of  that  city,  as 
construed  by  the  municipal  authorities; 


and  they  have  not  hitherto  been  supposed 
to  be  subject  to  such  taxes,  and  liave  not 
been  taxed  therefor.  Thp  authority  de- 
rived from  this  contemporaneous  construc- 
tion of  tbe  charter  is  entitled  to  great 
weight,  and  should  not  be  lightly  disre- 
garded. The  departure  from  this  long- 
continmed  practice  contemplated  by  the 
judgment  appealed  from  is  attempted  to 
be  justified  by  a  reference  to  the  provis- 
ions of  sections  808  and  899  of  the  cbarter, 
which,  it  is  claimed,  authorize  an  assess- 
ment for  such  expenses  upon  all  property 
l>enetlted  thereby.  It  Is  argued  that  tbe 
language  of  these  sections  authorizes  such 
an  inference,  and  that  an  assessment  which 
does  not  embrace  snch  property  in  its  es- 
timate is  erroneous.  A  careful  reading 
of  these  sections  fails  to  show,  we  think, 
any  warrant  for  tbe  inference  attempted 
to  be  drawn  from  them.  Section  868,  as 
we  have  before  seen,  provides  that  when 
the  expenses  of  the  improvements  shall 
be  certified,  "thereafter  the  said  board  of 
assessore  shall  assess  upon  the  property 
benefited,  in  the  manner  authorized  by 
law,"  the  aggregate  amount  of  such  ex- 
penses. The  construction  of  this  section 
adopted  by  the  court  below  is  that  it  au- 
thorizes a  tax  for  local  improvements  up- 
on any  and  all  property  benefited  thereby. 
Ignoring  the  limitation  imposed  upon  the 
authority  conferred  by  the  use  of  thequal- 
ifylng  tenns,"in  the  manner  authorized  by 
law. "  This  section  does  not  purport  to 
define  the  8ui>]ect8  to  be  assessed,  except 
in  general  terms,  and  refers  to  other  pro- 
yisioas  for  tho  mode  in  which  such  assess- 
ments shall  be  made.  We  are  thus  thrown 
back  upon  the  express  provisions  herein- 
before referred  to,  to  determine  the  mode 
required  to  be  pursued  In  making  such  as- 
sessments. That  mode  is  provided  by  the 
Buboequent  section  (S78)  8pe<;IQcally  defin- 
ing the  property  liable  to  assessment.  It 
would  seem  to  follow  that  this  section  is 
not  an  authority  for  the  proposition  con- 
tended for. 

Neither  do  we  think  section  890  can  be 
construed  as  enlarging  the  subjects  of  tax- 
ation for  street  improvements.  That  sec- 
tion is  found  under  title  3,  entitled  "  Va- 
cating and  modifying  assessments. "  This 
section,  after  defining  certain  omlsRlonB, 
irregQIarities,  and  defects  in  assessments, 
provides  that  their  existence  shall  not  be 
sufficient  reason  for  vacating  or  setting 
such  assessments  aside,  and  continues  by 
providing  that  "all  property  in  said  city 
benefited  by  any  improvement  or  other 
public  work  ■  •  *  shall  be  liable  to  as- 
sessraent  for  snch  impn»vement  or  work, 
and  all  assessments  for  any  such  improve- 
ment or  public  work  abali  be  valid  and 
binding,  notwithstanding  any  such  omis- 
sion, irregularity,  defect  in  authority,  or 
technicality."  It  will  be  seen  that  this 
provision  is  general  in  its  terms,  and  is 
used  in  connection  with  a  subject  not  per- 
taining to  the  purpose  of  this  inquiry. 
The  law-makers  were  then  treating  of  tbe 
causes  which  should  invalidate  assess- 
ments after  they  were  made,  and  not  of 
the  power  intended  to  be  conferred  upon 
the  municipal  authorities  inmaklag  them. 
That  subject  had  already  been  specially 
dealt  with  in  section  878,  and  treated  witb 
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IMirticQlarit;  and  detail  by  express  pro- 
visions; and  It  is  not  at  all  probable  that 
the  law-makers  intended  to  reopen  the 
question,  and  introduce  a  new  class  of 
subjects  for  taxation  by  the  indeflnite 
language  contained  in  this  general  pro- 
vision. They  bad  already  expressly  de- 
fined the  property  which  would  be  bene- 
fited by  local  improvements,  and  was  lia- 
ble to  assessment  therefor,  and  It  is  nn- 
reasonahle  to  suppose  that  fhey  intended 
by  this  provision  to  confer  an  nncerta}n 
and  indefinite  power  upon  the  municipal 
authorities  to  tax  all  and  any  property 
lor  the  expense  of  an  improvement  which 
might  possibly  bo  benefited  by  it.  Owners 
and  occupants  of  houses  and  lots  on  ad- 
joining streets,  the  traveling  public  gener- 
ally, and  real-estate  owners  In  the  vicinity 
may  reasonably  be  supposed  to  derive 
benedt  from  an  improvement  in  their  neigh- 
borhood; but  it  cannot  be  said  that  it 
was  intended  by  the  provision  In  question 
to  require  their  taxation  for  the  purpose 
of  defraying  its  expense.  Settled  rules  of 
construction  subordinate  general  expres- 
sions used  in  a  statute  to  the  specific  pro- 
visions on  the  same  subject;  for  it  is  said 
that,  "in  covenants  and  laws  that  are  in 
other  respects  equal,  that  which  is  partic- 
ular and  applicable  to  the  present  case 
takes  the  place  of  that  which  is  general." 
Potter,  Dwar.  St.  134;  Sedg.  St.  &  Const. 
Law,  860.  The  reasonable  construction  of 
the  sentence  quoted  is  to  apply  it,  there- 
foi-e,  to  such  property  only  as  the  statute 
had  previously  defined  to  be  benefited,  and 
such  as  the  municipal  authorities  were 
permitted  by  the  charter  to  assess  for  such 
Improvements. 

We  also  think  there  was  no  fonndation 
for  the  conclusion  reached  by  the  general 
term  that  the  railroad  company  were 
benefited  by  the  improvement  In  question. 
The  burden  of  showinsr  that  such  prop- 
erty was  liable  to  assessment  lay  upon  the 
relator,  and  unless  he  caused  it  to  appear 
in  some  way  from  the  record  that  it  was 
benefited,  no  error  afiirmaiively  appeared 
in  the  record.  The  court  below  assumed 
this  fact,  and  based  their  assumption,  as 
appears  in  their  opinion,  upon  the  clrcnm- 
etance  that  the  pavement  between  the 
tracks  afforded  a  foot-path  for  the  horses 
employed  on  the  railroad,  and  warranted 
an  inference  that  it  was,  therefore,  bene- 
fited thereby.'  It  seems  to  us  that  this  In- 
ference is  not  well  founded.  It  Is  doubt- 
less possible  to  conceive  of  a  case  where 
snch  a  pavement  might  he  of  benefit  to  a 
horse-railroad  company,  bnt  we  do  not 
think  that  it  can  be  said  to  be  so  general- 
ly, or  even  in  any  case,  unless  exceptional 
circumstances  makeit  so  appear.  The  fact 
whether  certain  property  Is  benefited  by 
a  particular  Improvement  in  a  street  de- 
pends upon  the  peculiarcircumstances  sur- 
rounding the  property,  which  may  exist  in 
one  <;ase  and  be  absent  in  another,  and 
these  can  be  made  to  appear  only  by  evi- 
dence of  snch  circumstances.  This  infor- 
mation Is  not  contained  in  the  case,  and 
could  not  be  made  known  to  an  appellate 
tribunal  except  by  evidence.  There  la  no 
claim  in  the  case  but  that  the  orevious 
pavement  between  the  rails  afforded  the 
railroad  company  a  good  track  for  its 


horses,  or  that  any  reason  existed  why 
they  should  wish  to  make  a  change.  The 
suggestion  made  in  the  opinion  below, 
that  a  solid  stone  track  was  necessarily 
an  improvement  upon  any  other  track  for 
horses,  is,  I  think,  unwarranted  by  obser- 
vation or  experience;  but,  however  this 
may  be,  the  question  was  one  of  fact,  to 
be  determined  by  the  board  of  assessors, 
and  could  not  be  reviewed  in  these  pro- 
ceedings by  the  general  term  in  the  absence 
of  anyevidence  on  the  subject.  The  board 
of  assessors  have  returned  that  the  com- 
pany was  not  benefited  b.y  the  Improve- 
ment, and  we  are  bound  to  assume  that 
that  board  performed  its  duty ,  and  reached 
that  conclusion  after  inquiry  and  an  in- 
spection of  the  property  proposed  to  be 
assessed.  Snch  board  is.  by  the  charter, 
made  the  exclusive  judge  (subject  to  re- 
view by  the  board  of  revision)  of  the  prop- 
erty supposed  to  be  benefited,  and  the  ex- 
tent of  such  benefit;  and  their  determina- 
tion of  such  question  cannot  be  reviewed 
upon  certiorari,  except  for  errors  of  law. 
Section  2140,  Code  Wvil  Proc.  They  ha^ 
the  powerto  assessupon  their  own  knowl- 
edge and  judgment,  after  an  inspection  of 
the  property,  and.  In  the  nature  of  things, 
that  knowledge  and  the  grounds  of  their 
determination  could  not  be  reproduced 
before  an  appellate  tribunal  in  snch  man- 
ner as  to  enable  a  legal  review  thereof  to 
be  had.  In  re  Cruprer,  84  N.  Y.  619 :  People 
V.  McCarthy,  102  N.  Y.  630,  8  N.  E.  Rep.  85. 
For  the  reasons  stated  the  order  of  the 
general  term  should  be  reversed,  and  the 
writ  dismissed,  with  costs.  All  concur, 
except  Finch  and  Gray,  J  J.,  absent. 


(126  N.  T.  640) 

PaoPLB  ex  rel.  James  et  al.  v.  Goon  et  aU,  As- 
sessors. 

{Court  of  Appeals  of  New  Torh.    April  14, 1891. ) 

Appeal  from  sapreme  court,  general  term,  first 
departmeut. 

Por  former  report,  see  11  N.  Y.  Supp.  613. 

D.  J.  Dean,  for  appellants.  Truman  H.  Bald- 
vAn,  for  respondents. 

RuoBR,  C.  J.  This  case  does  not  differ  In 
any  material  respect  from  that  of  People  v.  Same 
Defendants,  ante,  !iS2,  and  is  necessarily  deter- 
mined by  tiie  conclusions  reached  In  that  case. 
The  order  of  the  general  term  should  be  reversed, 
and  the  writ  dismissed,  with  costs.  All  concur, 
except  Finch  and  Qbat,  JJ.,  absent. 


(m  N.  T.  61) 

Martin  v  Stoddard  et  al. 

(Coiwrt  of  Appeals  of  New  York,  Second  DMs- 
ion.    April  28,  1891.) 

CONSTITCTIOXAL  LAW  —  TaX-DeEDS  — VALIDrfr— 

Notice  op  Sale— To  Whom  Necessabt. 
1.  Laws  N.  Y.  1883,  o.  114,  concerning  the  set- 
tlement and  collection  of  arrearages  of  unpaid 
taxes  in  the  city  of  Brooklyn,  directs  the  board  of 
assessors  to  publish  a  general  notice  requiring 
the  owners  of  land  affected  by  such  arrearages  to 
present  their  objections  to  the  board  within  SO 
days,  provides  for  the  hearing  of  sach  objections, 
and  declares  that  the  determination  of  the  board, 
as  to  the  amount  to  be  charged  on  each  parcel  of 
land,  shall  be  conclusive.  Held,  that  said  act 
was  not  unconstitutional,  as  falling  to  provide  for 
any  apportionment  of  the  taxes,  or  for  sufficient 
notice  to  the  property  owners.  Following  Lamb 
V.  Connolly,  123  N.  Y.  531,  25  N.  E.  Rod.  1042,  and 
Terrel  v.  Wheeler,  123  N.  Y.  76,  25  H.  E.  Kep. 
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&  Under  seotton  4,  proTtdlniir  that  the  pur- 
chaser of  lands  at  a  tax-sale  most  give  proof  of 
the  service  of  notice  of  such'  sale  upon  the  owner 
and  mortgagee  of  said  lands,  before  he  can  re- 
ceive his  deed,  the  bare  fact  of  the  existence  of  a 
mortgage  recorded  48  years  before  the  sale  is  in- 
sufBcient  to  require  proof  of  the  service  ol  notice 
upon  the  mortgagee. 

8.  The  statute  of  limitations  begins  to  run 
against  a  mortgage  payable  on  demand  from  the 
date  thereof. 
Affirming  4  N.  T  Bnpp.  177. 

Appeal  trotu  Jadgment  of  tbe  general 
term  ot  the  city  cuurt  of  Brooklyn  entered 
on  an  order  afQrniiDg  a  jadgment  otthe 
trial  court  in  favor  of  the  plaintiff.  The 
action  was  in  ejectment,  and  to  recover 
damages  for  an  alleged  wrongful  with- 
holding of  real  estate  in  the  city  of  Brook- 
lyn. The  plaintiff  claimed  title  through  a 
tax  sale  under  the  act  (chapter  114,  Laws 
1S83)  known  as  the  "Arrearage  Act." 

A.  H.  &  W.  E.  Osbora,  for  appellants. 
WUHam  J.  Gaynor,  for  respondent. 

Parker,  J.,  {atttr  stating  the  facts  as 
above.)  The  appellants' contention  that 
the  arrearage  act,  (chaptec  114,  Laws 
1888)  and  the  proceedings  had  thereuuder, 
including  the  sale  to  this  plaintiff,  are 
void,  has  been  settled  adversely  to  sncb 
contention  by  this  court  in  Lamb  v.  Con- 
nolly, 122  N.  Y.  631,  25  N.  E.  Rep.  1042,  and 
Terrel  v.  Wheeler,  128  N.  T.  7«,  25  N.  E. 
Rep.  829. 

An  additional  question  is  raised,  which 
we  shall  briefly  consider.  The  arrearage 
act  provides  that,  after  a  sale  of  lands  in 
pursnance  thereof,  notice  shall  be  given 
to  any  person  bnving  an  estate  therein, 
(section  4,)  and  that  a  deed  shall  be  given 
to  the  purchaser  at  a  tax-sale  "upon  pres- 
entation of  said  certltlcate  of  sale,  and 
proof  of  the  service  of  the  notice  of  such 
sale,  as  hereinafter  provided,  upon  the 
owner  and  mortgagee  of  the  said  lands 
and  premises,  •  »  •  after  the  expira- 
tion of  one  year  from  the  date  of  snch 
service."  The  defendants,  insisting  that 
there  was  a  mortgagee  of  the  premises  to 
whom  notice  was  not  given  as  provided 
by  statute,  introduced  In  evidence  the  rec- 
ord ot  a  mortgage  covering  the  lands  In 
controversy,  dated  August  8, 1837,  and  re- 
corded the  day  following.  No  other  fact 
appears  than  that,  about  48  years  before 
the  sale  pursuant  to  which  the  plaintiff 
obtained  the  deed,  the  mortgage  described 
was  placed  on  record  in  the  Kings  county 
clerk's  office.  The  fact  that  a  party  may 
appear  by  record  to  be  a  mortgagee  does 
not  ot  itself  entitle  him  to  notice.  He 
must  be  a  mortgagee  in  fact.  If  his  mort- 
gage he  paid,  although  unsatisfied  of  rec- 
ord, he  is  not  entitled  to  notice;  and  the 
question  here  presented  is  whether  the  evi- 
dence authorized  a  fluding of  payment;  for 
if  It  did  it  must  be  treated  as  having  been 
found  by  the  jury.  The  Revised  Statutes 
(volume  2.  p.  801,  §  48)  provided  that  "after 
the  expiration  ot  twenty  years  from  the 
time  a  right  ot  action  shall  accrue  upon 
any  sealed  instrument  for  the  payment  of 
money,  such  right  shall  be  presumed  to 
have  been  extinguished  by  payment;  but 
such  presumption  may  be  repelled  by 
proof  of  payment  ot  some  part,  or  by 
proof  ot  a  written  acknowledgment  of  sncb 


right  of  action  within  that  period."  The 
provision  quoted  was  repealed  by  section 
73  of'  the  Code  of  Procedure,  and  chapter 
245,  Laws  1880,  also  provides  in  terms  lor 
a  repeal  thereof;  so  that  the  only  stat- 
utory reference  to  the  subject  now  in  force 
is  section  381  of  the  Code  of  Civil  Proced- 
ure, which  provides  a  limitation  of  time 
tor  beginning  actions  on  sealed  instru- 
ments. But,  the  cause  of  action  for  the 
enforcement  ot  the  collection  ot  the  mon- 
eys secured  by  the  mortgage  ha  •;ng  ac- 
crued before  the  Code,  the  question  of  lim- 
itation is  governed  by  the  Revised  Stat- 
utes. Code  Proc.  §78;  Code  Civil  Proc.  § 
414;  Appleby  v.  Brown ,  34  N.  Y.  UH.  The 
mortgage  has  been  omitted  troiu  the  rec- 
ord before  us,  and,  as  the  time  when  pay- 
ment was  to  be  made  does  not  appear,  it 
will  be  presumed  that  it  wa^  made  pay- 
able on  demand  ;  and,  the  thing  promised 
being  the  payment  of  money,  the  statute 
ot  limitations  began  to  run  from  the  date 
of  the  instrument,  at  which  time  the  de- 
mand could  have  been  made.  Howlaud 
V.  Edmonds,  24  N.  Y.  307;  Wheeler  v  War- 
ner, 47  N.  Y.  519.  This  rule  of  the  common 
law  has  more  recently  been  declared  by 
statute.  Code  Ovil  Proc.  §  410.  The  pre- 
sumption then  arises  from  the  facts  ap- 
pearing In  the'record  that,  nearly  28  years 
before  the  sale  ot  the  lands  in  question  for 
thenon-payment  of  taxes,  the  mortgagee's 
right  of  action  was  extinguished  by  pay- 
ment. Belmont  v.  O'Brien,  12  N.  Y.  394; 
Morey  v.  Trust  Co.,  14  N.  Y.  802;  Fisher  v. 
Mayor,  67  N.  Y.  78-80.  This  presumption 
might  have  been  repelled  (1)  by  proof  of 
payment  of  some  part;  or  (2)  by  written 
acknowledgment  of  such  right  of  action 
within  that  period.  But  no  attempt  in 
that  direction  was  made.  When  payment 
is  prima  facie  prraumed  from  lapse  ot 
time,  the  presumption  thus  raised  has  the 
same  force  and  legal  effect,  as  evidence,  as 
though  the  fact  were  proved  in  any  other 
manuer.  Morey  v.  Trust  Co.,  supra.  The 
Jury  were  therefore  permitted  to  find  pay- 
ment of  the  mortgage  long  prior  to  tlie 
date  of  the  tax-sale,  and  consequently  that 
there  was  no  mortgagee  entitled  to  the 
notice  provided  by  statute;  and  In  the  dis- 
position ot  this  appeal  it  must  be  assumed 
that  such  tact  was  found.  The  Judgment 
should  be  affirmed.  All  concur,  except 
Brown,  J.,  absent. 


(U7  IlL  30e) 

Heims  Brewino  Co.  v.  Flannert  et  alA 

{Supreme  Cowrt  of  Illinois.    Marca  30, 1891.) 

LbA.811 — RSNT — COKPORA.TION8— ULTBA  ViKKS. 

1.  Plaintiff  agreed  with  a  brewing  company 
to  lease  it  bis  saloon  for  five  years,  and  not  to 
engage  in  the  saloon  business  during  that  time, 
nor  to  allow  a  saloon  to  be  maintained  on  his 
property.  The  company  agreed  to  pay  him  |50 
per  month  during  said  time,  and  it  was  expressly 
provided  that  the  obligation  tu  pay  should  not 
cease  by  reason  of  the  surrender  of  the  building. 
Before  expiration  of  the  five  years  plaintiff  de- 
manded and  obtained  possession  of  the  building  on 
account  of  the  company's  default  In  paying  said 
rent.  Held,  that  the  company  was  still  bound 
to  pay  rent  for  the  residue  of  the  term. 

3.  The  defense  of  ultra  vires  cannot  be  pleaded 

'Reported   by  Louis  Boisot,  Jr.,  £a%.,  of  the 
Chicago  bar. 
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b7  a  ocHrporatioii  In  »n  action  on  a  contract  of 
'Which  it  has  reoeired  the  benefit. 

Appeal  from  appellate  court,  tblrd  dis- 
trict. 

M.  Millard,  for  appellant.  U&rtin  D. 
Buker  aud  F.  G.  Cockrell,  lor  appellees. 

Bailkt,  J.  TblB  yfaa  a  suit  commenced 
before  a  Jostice  uf  the  peace  by  Mary  Flan- 
nery  and  Patrick  Flannery  against  tbe 
Helms  Brewing  Company,  to  recover  cer- 
tain moneys  claimed  to  be  due  and  owing 
from  the  defendant  to  the  plaintina  at  tlie 
time  of  tbe  commencement  of  the  suit, 
upon  tbe  following  instrument :  "  Tbls  ar- 
ticle of  agreement  witnessetb  that  Mary 
Flannery  and  Patriclc  Flannery  (her  hU8- 
buJid)  have  this  day  rented  to  the  Helms 
Brewing  Company,  of  £ast  8t.  Louis,  St. 
Clair  connty,  Illinois,  iu  the  present  condi- 
tion tbereof,  the  one-story  and  basement 
frame  saloon  building  situated  ontlie  east 
Hide  of  Fourth  street,  on  parts  of  lots  24 
and  25,  block  8.  Piggott'B  addition  to  tbe 
town  .  of  Illinois,  (now  East  St.  Louis,) 
•  *  •  for  the  period  of  five  years,  from 
tbe  first  day  of  September,  1887,  on  the  fol- 
lowing terms  and  conditions,  to-wit:  For 
tlie  use  and  rent  tbereof  tbe  Kaid  Helms 
Brewing  Company  hereby  promise  to  pay 
said  Mary  Klannery  and  husband,  or  to 
tbelr  order,  three  thousand  dollars  for  tbe 
whole  time  above  stated,  and  to  pay  tbe 
same  In  installments  of  fifty  dollars  each, 
at  tbe  end  of  each  montb,  tbe  first  pay- 
ment to  be  made  October  1,  1887:  that 
they  will  repair  all  Injuries  or  damages 
done  to  the  premises  by  him  or  tbem  dur- 
ing their  occupancy,  or  pay  for  the  same; 
-  tbat  all  of  tbelr  property,  whether  sub- 
ject to  legal  exemption  or  not,  shall  be 
bound  and  subject  to  tbe  payments  of 
rents,  and  damages  tbereof,  tbat  tbey 
will  take  good  care  of  the  buildings  and 
premiseR,  and  keep  them  free  from  filth, 
from  danger  of  fire,  or  any  nuisance,  and 
from  all  uses  forbidden  in  any  fire  insur- 
ance policy  issued  thereon,  and  protect, 
defend,  and  Indemnify  the  said  Mary 
Flannery  and  husband  from  all  damages 
and  charges  for  such ;  tnat  thehouses  and 
premises  shall  be  kept  clean,  fairly  treat- 
ed, and  left  so:  that, in  default  of  tbe  pay- 
ment of  any  one  installment  of  rent  for 
ten  days  after  the  same  becomes  due,  they 
trill,  at  the  request  of  the  said  Mary  Flan- 
nery, quit  and  render  to  tbem  the  peace- 
able possession  thereof,  but  for  tbls  cause 
tbe  obligation  to  pay  shall  not  cease;  and 
finally,  at  tbe  end  of  said  term,  they  will 
surrender  to  said  Mary  Flannery  and  her 
busband,  their  heirs  or  assigns,  the  peace- 
able posfiession  of  the  said  house  and  prem- 
ises, with  all  the  keys,  bolts,  latches,  and 
repairs.  If  any,  In  as  good  condition  as 
tbey  received  the  same,  the  usual  wear 
and  nse  and  providential  destruction  or 
destruction  by  fire  excepted.  The  said 
lessee,  and  all  holding  under  bim,  hereby 
engage  to  pay  the  rent  above  reserved,  and 
double  rent  fur  every  day  he,  or  any  one 
casein  bis  name,sbAll  hold  nn  to  tbe  whole, 
or  any  part,  of  said  tenement  after  tbe  ex- 
piration of  tbe  lease,  or  Its  forfeiture  for 
non-payment  of  rent,"  etc.  "It  is  further 
agreed  tbat, In  case  of  tbe  building  becom- 


ing untenantable  from  fire,  the  lessor  will 
refund  pro  rata  any  rent  paid  In  advance 
for  the  unexpired  term,  or  In  case  of  par- 
tial damage  by  fire,  and  lessor  fails  to  re- 
pair within  a  reasonable  time,  then  the 
lessee  shall  pay  no  rent  until  the  building 
is  repaired,  or  the  lessee  may  terminate  the 
lease;  and  it  is  further  understood  and 
agreed  that  said  Mary  Flannery  or.  hus- 
band are  neither  to  engage  In  the  saloon 
business  In  tbe  First  ward  during  tbe  ex- 
istence of  this  lease,  neither  will  tbey  al- 
low any  such  business  carried  on  in  or  on 
any  other  property  which  they  may  own 
in  tbe  Flrat  ward,  and  that  they  will  not 
sell  any  of  said  property,  unless  with  the 
agreement  tbat  no  liquor  business  will  be 
carried  on;  this  is  also  to  apply  to  any 
property  they  may  hereafter  purchase  dur- 
ing the  continuance  of  thii)  lease.  It  is 
hereby  understood  that  tbe  lessee  is  to  pay 
tbe  water  license,  according  to  the  rules 
and  regulations  of  the  water  department. 
In  witness  whereof  the  parties  have  set 
their  hands  and  seals  to  two  copies  here- 
of, to  be  retained  by  each  of  the  parties 
hereunto  to  receive  one  copy.  Dated  this 
first  day  of  September,  1887." 

Said  instrument  was  executed  by  both 
parties  under  their  hands  and  seals,  and 
on  the  Ist  day  of  Decemt>er,  1887,  by  way 
of  modifying  said  instrument, they  execut- 
ed under  their  bands  and  seals  a  further 
agreement,  tbe  terms  of  which  were  as  fol- 
lows: "Whereas,  Helms  Brewing  Compa- 
ny leased  certain  premises  from  Mary 
Flannery  and  P.  Flannery,  her  busband, 
on  the  first  day  of  September,  1S87,  for  a 
term  of  five  years,  in  Which  it  was  stipu- 
lated that  the  said  Mary  Flannery  and 
the  said  P.  Flannery  should  not  engage 
In  the  saloon  or  liquor  business  for  a  pe- 
riod of  five  years,  nor  permit  any  one  else 
to  do  BO  on  premises  owned  or  controlled 
by  them  iu  tbe  First  ward  of  tbe  city  of 
East  St.  Louis,  Hi.,  without  tbe  consent 
of  the  said  Helms  BrewlngCompany ;  and 
whereas,  the  said  Mary  Flannery  and  P. 
Flannery,  her  husband,  are  desirous  of  en- 
gaging In  the  saloon  business  on  lot  1, 
block  3,  of  tbe  platted  town  of  Illinois, sit- 
uated in  said  First  ward,  or  renting  said 
premises  tor  that-  purpose,  and  have 
agreed  to  take  ail  beer  needed  in  conduct- 
ing a  saloon  on  the  lot  mentioned  from 
said  Helms  Brewing  Company:  Now. 
therefore,  this  agreement  witnesses  that 
the  said  Mary  Flannery  and  P.  Flannery 
shall  have  the  right  to  conduct  a  saloon 
on  said  lot.  or  lease  tbe  same  to  any  other 
person  for  that  purpose,  bo  long  as  tbey  or 
such  persons  shall  purchase  all  beer  used  In 
carrying  on  such  business  from  tbe  snld 
brewing  company  until  the  said  five  years 
shall  have  expired. " 

All  tbe  moneys  due  on  said  instrument 
prior  to  August  1, 1S89,  were  paid  by  the 
defendant;  the  installments  for  May, 
June,  and  Jul.r.  1889,  having  been  sued  for 
by  the  plaintiffs  in  the  city  court  of  East 
St.  Louis,  and  recovered  of  the  defendant 
by  the  Judgment  of  that  court,  and  said 
Judgment  having  been  satisfied  by  pay- 
ment. On  the  17tb  day  of  August.  1889, 
tbe  defendant,  by  its  agent,  tendered  to 
the  plaintiffs  tiie  keys  of  the  premises  de- 
scribed in  said  instrument,  which  tbe  plain- 
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tiffs  refused  to  accept,  hut  on  tbe  19tb  day 
of  August,  1889,  they  served  on  the  defend- 
ant the  following  notice:  "East  St.  Louis, 
Ills.,  Aug.  17,  '89.  To  the  Heiins  Brewing 
Co.:  You  are  hereby  notified  that,  under 
and  by  virtue  of  tbe  lease  entered  Into  be- 
tween the  undersigned  and  tbe  Helms 
Brewing  Company,  on  the  first  da.y  of  Sep- 
tember, 1887,  for  tbe  following  described 
premises,  to- wit,  sltnated  on  the  east  side 
of  Fourth  street,  on  part  of  lots  24  and  25, 
block  3,  Figgott's  addition  to  the  town  of 
Illinois,  now  Euet  St.  Louis,  •  •  •  It 
is  provided  that  in  case  of  default  in  tbe 
payment  of  any  one  Installment  of  rent 
for  ten  days  after  the  same  becomes  due, 
that  the  said  Helms  Brewing  Company 
will,  at  tbe  request  of  Mary  Flannery,  quit 
and  render  peaceable  possession,  or  there- 
after pay  double  rent  for  every  day  said 
premises  are  held  over;  that  in  conse- 
quence of  your  default  in  the  payment  of 
rent  for  the  months  of  Hay,  June,  and 
July,  A.  D.  1S89,  according  to  the  terms  of 
said  lease,  tbe  said  Mary  Flannery  has 
elected,  and  does  hereby  request,  that 
peaceable  possession  of  said  premlseashall 
be  surrendered,  as  provided  by  said  lease; 
and  in  cnse  of  failure  to  comply  with  this 
request,  then  doable  rent  will  be  exacted 
for  every  day  after  notice  of  this  forfeit- 
ure. But  if  surrender  Is  made  uuder  this 
notice,  then  fSO.OJ  per  month  will  be 
required.  Mary  Flan.sery.  Patrick 
Flannery." 

On  tbe  same  day  on  which  said  notice 
was  served  the  defendant  surrendered  to 
the  plaintiffs  tbe  possession  of  said  prem- 
ises, which  was  accepted  by  tbem,  and 
since  that  time  they  have  continued  to 
bold  possession  thereof.  On  tbe  1st  day 
of  October  following  this  suit  was  com- 
menced before  a  Justice  of  the  peace,  where 
the  plaintiffs  recovered  950,  the  Justice  re- 
citing in  his  docliet  that  said  judgment 
was  for  tbe  "rent  for  the  month  of  Septem- 
ber, 18W9. "  The  cause  having  been  re- 
moved to  the  circuit  courtof  St.  Clalrcoun- 
t.y  by  appeal,  a  trial  was  had  before  the 
court,  a  Jury  being  waived,  and  on  such 
trial  the  issues  were  found  for  the  plain- 
tiffs, and  their  damages  assessed  at  f50, 
and  for  that  sum  and  costs  the  plaintiff 
had  Jud<;ment.  Said  Judgment  has  been 
affirmed  by  the  appellate  court  on  appeal, 
and,  tbe  Judges  of  that  court  having 
awarded  the  defendant  the  necessary  cer- 
tificate of  importance,  the  record  is  now 
brouifht  here  by  appeal  from  the  judgment 
of  that  court. 

At  the  trial  the  plaintiffs  gave  evidence 
tending  to  show  that  prior  to  the  execu- 
tion of  said  lease  they  were  keeping  a  sa- 
loon on  said  premises,  the  profits  of  which 
averaged  f200  per  month, and  that  the  de- 
fendant wished  to  rent  said  premises  for 
the  purpose  of  placing  a  tenant  therein 
who  would  sell  its  beer;  that,  after  tbe 
execution  of  said  lease,  the  defendant  had 
several  occupants  in  possession,  but  that 
(or  a  considerable  portion  of  the  time  the 
premises  were  vacant,  and  that  such  was 
their  condition  at  tbetime  of  the  service  of 
said  notice  to  quit;  and  that  after  the  lease 
was  modified  the  plaintiffs  took  all  their 
beer  from  the  defendant,  until  May,  1889, 
at  which  time  the  defendant  sold  its  brew- 


ery to  some  otber  party;  tbat  since  aald 
surrenderor  possession  the  plaintiffs  bad 
made  no  use  of  the  premises,  but  had  noti- 
fied the  defendant  that,  upon  compliance 
with  the  terms  of  the  lease,  they  would  re- 
store to  it  the  possession,  and  ou  the  trial 
a  formal  offer  to  tbe  sameeffect  was  made, 
which  the  defendant  refused  to  accept. 
Tbe  defendant  read  in  evidence  Its  articles 
of  incorporation,  that  portion  of  said  ar- 
ticles in  which  were  stated  tbe  objects  for 
which  said  corporation  was  formed  being 
as  follows:  "(2)  The  object  for  which  it 
is  formed  Is  to  acquire,  own,  and  use  all 
necessary  property  and  means  to  prose- 
cute and  conduct  the  business  of  brewing 
and  disposing  of  beer,  with  all  sucb  pow- 
ers as  shall  be  essential  and  incident  to 
the  convenient  and  snccessful  operation  of 
a  brewery. "  In  the  decision  of  the  case  the 
court  held  the  following  propositions,  at 
the  instance  of  the  plaintiffs:  "The  court 
holds  as  a  proposition  of  law,  under  the 
evidence  in  this  case,  that  plaintiffs  are  en- 
titled to  recover  in  the  action.  The  court 
holds  as  a  proposition  of  law,  under  the 
evidence  in  this  case,  that  defendant  can- 
not set  up  as  a  defense  to  the  action  its 
want  of  power  to  enter  into  the  contract 
specified  in  tbelease. "  ThefoUowing  prop- 
ositions which  the  defendant  asked  the 
court  to  hold  as  the  law  in  the  decislnn 
of  the  case  were  refused :  "(1)  The  defend- 
ant had  no  power  to  lease  the  property  in 
question  tor  saloon  purposes.  (2)  Tbeno- 
ttce  served  on  the  defendant  forfeited  the 
lease  when  acquiesced  in  by  tbe  defendant. 
(3)  It  was  competent  for  the  lessors  and 
lessee  to  terminate  the  lease  by  a  surren- 
der of  the  premises,  and,  if  there  was  a 
change  of  possession  by  mutual  consent, 
that  would  amount  to  a  surrender." 
'  Tbe  principal  controversy  in  this  case 
arises  upon  tbe  construction  to  be  given 
to  the  provisions  of  the  contract  by  which 
the  plaintiffs  leased  to  the  defendant  the 
premises  in  question.  Tbe  defendant,  at 
the  time  said  contract  was  entered  into, 
was  a  corporation  engaged  in  tbe  manu- 
facture and  sale  of  beer,  and  the  premises 
covered  by  tbe  lease  were,  and  for  a  con- 
siderable time  had  been,  occupied  and  used 
by  the  plaintiffs  as  a  saloon,  where,  as  the 
evidence  tends  to  show,  large  quantities 
of  beer  bad  been  and  were  being  sold  at 
retail.  The  purpose  of  the  defendant,  in 
entering  into  said  contract,  as  plainly  ap- 
pears both  from  the  contract  itself  and 
from  the  surrounding  circumstances,  was 
to  increase  the  sale  and  consnmption  of 
beer  of  its  own  manufacture.  This  was 
sought  to  be  accomplished— r/raf,  by  get- 
ting control  of  the  premises  where  tbe 
plaintiffs  had  established  and  were  carry- 
ing on  a  large  saloon  business;  and  sec- 
ondly, by  obtaining  from  the  plaintiffs  & 
contract  not  to  engage  in  the  saloon  busi- 
ness themselves,  nor  allow  tbat  business 
to  be  carried  on  in  that  locality  on  prem- 
ises owned  or  controlled  by  them.  This 
agreement  was  to  run  for  the  term  of  five 
years,  and  during  that  time  the .  plaintiffs 
were  prohibited  from  selling  anyof  their 
said  property  without  a  provision  prohlb- . 
Itlng  Its  use  for  carrying  on  the  liqu<»* 
buslneiis,  and  the  same  stipulation  was 
made  to  apply  to  any  property  the   plain- 
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tlOfi  might  parcbane  daring  the  term  of 
Bald  lenne.  The  cofiBideratlun  to  be  paid 
for  all  these  varlons  coDcesblona  made  by 
the  plaintlffa  was  fS.OOO,  payable  in  In- 
etallmenta  of  950  each,  at  the  end  of  each 
month.  This  manifeutly  was  agreed  to  be 
paid,  not  merely  as  rent  for  the  premises 
demised,  but  as  the  consideration  Tor  all 
the  stipulations  and  agreements  on  the 
part  of  the  plaintiffs  contained  in  the  con- 
tract. It  was  accordingly  stipulated  that 
a  termination  of  the  demise  for  non-pay- 
ment by  the  defendant  of  the  installments 
an  tliey  should  fall  dne  should  not  affect 
the  defendant's  liability  to  pay  the  residue 
of  the  stipulated  consideration.  The  pro- 
visions of  the  contract  on  this  subject  are 
that.  In  default  of  the  payment  of  any  one 
installment  qf  rent  for  10  days  after  the 
same  shall  become  due,  the  defendant  will, 
at  the  request  of  the  plaintiffs,  quit  and 
surrender  to  them  peaceable  posseesion  of 
the  demised  premises,  "but  for  this  cause 
the  obligation  to  pay  shall  not  cease. '  A 
subsequent  clause  provides  tor  the  pay- 
ment of  double  rent  in  case  the  defendant 
should  hold  over  after  the  termination  of 
said  lease  or  itsforfelture  fornon-payment 
of  rent.  When  ail  the  provisions  and  cir- 
cumstances of  said  contract  are  taken  in- 
to consideration,  there  seems  to  be  no  rea- 
sonable doubt  as  to  the  intention  of  the 
parties  that  the  mere  surrender  of  posses- 
sion of  the  building  leased,  though  made 
upon  demand  by  the  plaintiffs,  based  upon 
a  default  in  the  payment  of  an  install- 
ment of  the  rent,  should  not  terminate 
said  contract  altogether,  but  only  the  de- 
fendant's right  to  the  possession  of  the 
building  leased;  thus  lenving  all  the  other 
provisions  of  the  contract,  as  well  as  the 
defendant's  obligation  to  pay  the  stipu- 
lated consideration,  in  full  force.  'The 
agreements  on  the  part  of  the  plaintiffs 
unaffected  by  the  surrender,  and  which 
the  defendant  may  still  enforce,  constitute 
a  substantial  and  material  part  of  the  con- 
sideration of  the  defendant's  covciant  to 
pay  the  98,000;  and  It  is  not  for  the  de- 
fendant to  insist  that  a  forfeiture,  by  rea- 
son of  its  own  default,  of  ouly  its  lease- 
hold interest  in  said  building,  leaving  all 
the  other  provisions  of  the  contract  valid 
and  enforceable,  shall  be  held  to  work,  in 
its  favor,  a  total  rcocission.  The  parties 
have  covenanted  that  the  obligation  on 
the  part  of  the  defendant  to  pay  the  stipu- 
lated consideration  should  notecase  by 
reason  of  the  surrender  of  the  buildlnsr. 
This  was  a  contract  which  violated  no 
princiijle  of  law,  and  which  the  parties 
were  clearly  competent  to  make,  and  no 
reason  is  apparent  why  it  should  not  be 
enforced. 

The  defense  of  ultra  vires  cannot  avail 
the  defendant.  Even  admitting  that  en- 
tering into  said  contract  was  In  excess 
,  of  the  defendant's  corporate  powers,  yet, 
having  entered  into  said  contract  and  en- 
Joyed  its  benefits,  it  should  be  estopped  to 
appeal  to  the  limitations  imposed  by  its 
charter  for  the  purpose  of  escaping;  pay- 
ment of  the  stipulated  consideration. 
Bradley  .v.  Ballard,  55  HI.  413.  We  think 
the  case  was  properly  disposed  of  b.v  the 
appellate  court,  and  its  judgment  will  be 
affirmed. 

v.27N.E.no.3— 19 
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Finney  v.  Hardikq.i 

iSwpreme  Court  of  niinoU.    March  80,  1891.) 
CoNVBBSiON — Landlord's  Lien  oir  Obop — ISNO- 

CENT  P0KCUA8EB. 

The  lien  on  orops  given  to  landlords  by 
Rev.  St.  111.  o.  80,  i  31,  does  not  render  a  pur- 
chaser of  the  crops  from  the  tenant  for  value, 
without  notice  of  the  lien,  liable  to  the  landlord 
for  their  conversion.  Reversing  82  IlL  App.  98. 
Cbaio,  J.,  dissenting. 

Appeal  from  appellate  court,  third  dis- 
trict. 

Bkikhart  &  Moore,  for  appellant.  Wm. 
J.  Animen,  tor  appellee. 

Shope,  J.  The  following  statement  of 
fact,  taken  from  the  opinion  of  the  appel- 
late court,  will  be  sufficient  to  present  the 
single  point  arising  on  this  record:  Ap- 
pellee, a  resident  of  Chicago,  made  a  lease, 
in  writing,  to  Matthias  Kllen,  of  a  quarter 
section  of  land  in  Douglas  county,  for  one 
year  from  March  1, 1886,  at  a  cash  rent  of 
9480,  payable  on  or  before  thelst  day  of  Jan- 
nary  nextfollowing.  and  providing,  among 
other  things,  that  the  cro])8  should  not  be 
removed  until  the  rent  was  paid.  In  Au- 
gust and  December,  18S6,  appellant  for  his 
firm,  which  then  was,  and  for  some  years 
had  been,  engaged  in  the  business  of  buy- 
ing and  shipping  grain  at  Tuscola,  about 
three  miles  from  the  demised  premises, 
purchased  of  the  tenant  oats  and  corn 
raised  on  said  premises,  of  the  value  of 
9227.16,  and  paid  him  therefor  in  good 
faith,  and  without  any  notice  that  he  was 
a  tenant,  or  that  the  grain  had  been  raised 
on  demised  premises,  or  that  any  rent  was 
unpaid;  about  the  Ist  of  January,  1887, 
Klien  left  the  farm  and  the  county  wholly 
insolvent,  and  with  9380  of  the  rent  un- 
paid. Appellee  brought  this  suit  to  the 
October  term,  1887,  in  ussumpsH,  on  the 
common  counts,  and  a  special  count  set- 
ting out  the  facts,  to  which  the  defendant 
pleaded  the  general  issue,  which  was  tried 
by  the  court  without  a  jury,  under  a  stip- 
ulation that  the  form  of  action  might  be 
disregarded,  and  any  legal  clalu>  or  de- 
fense shown.  Judgment  was  given  for  the 
plaintiff  for  9227.1K. 

The  single  point  for  decision  is  stated  by 
the  counsel  for  the  appellant  to  be  "  wheth- 
er a  6ona  ttde  purehaser,  without  notice, 
of  crops  grown  on  rented  premises,  for  a 
valuable  consideration,  is  protected  in 
law;"  and,  as  stated  by  counsel  for  appel- 
lee, "does  the  statutory  lien  of  the  land- 
lord on  the  crops  hold  against  the  pur- 
chaser of  the  crop  from  the  tenant,  who 
purchases  within  the  six  months  named 
by  the  statute,  but  whose  purchase,  how- 
ever, is  in  good  faith,  tor  value,  without 
actual  uotice  of  the  existence  of  the  facts 
contemplated  by  the  provislonsof  statute" 
creating  the  lien?  By  stipulation  a  jury 
was  waived,  and  under  the  declaration 
and  plea  of  general  issue  filed  proof  was 
admissible  that  would  sustain  the  plain- 
tiff's right  of  recovery  in  any  form  of  ac- 
tion or  maintain  any  defense  availuole. 
Propositions  of  law  were  asked  and  re- 
fused, properly  raising  the  question  stat- 
ed.   The  question  is  therefore  broadly  pre- 

'  Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  Mm 
Chicago  bar. 
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sen  ted  whether  a  right  of  action  la  shown 
In  the  plfllntirf,  Irreapective  of  the  form  of 
action.  The  plaintiff  Is  not  seeking  in  this 
action  to  enforce  bis  lieu  upon  the  crops 
f;rown  upon  the  demised  premines,  but  to 
charge  the  defendant  as  purchaser  thereof. 
In  a  personal  action  for  their  value.  Ap- 
pellant was  engaged  In  the  husiness  of 
buying  and  selling  grain  at  TuRcola,  and. 
In  August  and  December,  K lien,  the  tenant 
of  appellee,  sold  to  appellant  oats  and 
com  in  the  regular  coume  of  business, 
amonntlng  to  9227.16,  which  was  paid  for 
at  the  time.  The  suit  was  brought  In  Oc- 
tober, 1887.  It  is  conceded  that  the  grain 
was  purchased  In  the  ordinary  way,  with- 
out notice  by  appellant  of  Kllen's  relation 
to  appellee,  or  that  the  grain  was  raised 
upon  rented  premises,  nor  are  there  any 
facts  and  circumstances  shown  which,  it  is 
claimed,  would  put  appellant  upon  in- 
quiry, or  which,  If  followed,  would  lead  to 
the  fact.  The  tblrty-flrst  section  of  the 
landlord  and  tenant  act  (Rev.  St.  c.  80)  Is 
as  follows:  "Every  landlord  shall  have  a 
Hen  upon  the  crops  grown  or  growing  up- 
on the  demised  premises  for  the  rent  there- 
of, whether  the  same  is  payable  wholly 
or  in  part  in  money,  or  specific  article  of 
property  or  products  of  the  premises,  or 
labor,  and  also  for  the  faithful  perform- 
ance of  the  term  of  the  lease.  Such  Hen 
shall  contlnne  for  the  period  of  six  months 
after  the  expiration  of  the  term  for  which 
the  premises  were  demised. "  Cases  In  volv- 
ing  this  section  of  the  statute,  In  various 
forms,  have  frequently  been  before  the 
court,  but  in  none  of  them  has  this  ques- 
tion been  determined.  In  Miles  v.  .T  ames, 
86  111.  399,  it  was  held  that  the  Hen  of  the 
landlord  was  paramount  to  that  of  anexe.- 
cation.  In  Thompson  v.  Mead.  67  111.  395'; 
Wetsel  v.  Mayers,  91  111.  497,— it  was  held 
that  the  lieu  of  the  landlord  was  prior  to 
that  execution  and  attachment.  Substan- 
tially the  same  question  was  presented  in 
Prettyman  y.  Unland,  77  111.  206.  In  Watt 
V.  Scofield.  76  111.  261,  it  was  found  that 
Watt,  the  purt-haser  from  the  tenant  of 
Scofield,  had  fuU  knowledge  of  the  land- 
lord's Uen  for  rent,  and  was  chargeable 
with  notice  that  the  rent  was  unpaid. 
The  case,  however,  went  oft  upon  the 
ground  that  trover  would  not  He;  and, 
the  action  being  trover,  the  judgment  be- 
low was  reversed.  In  Hunter  v.  Whit- 
field, 89  m.  229,  the  court  expressly  found 
that  the  purrbnser  was  chargeable  with 
notice  of  the  landlord's  lien,  and  expressly 
declined  to  determine  the  question  as  tn 
whether  an  action  would  lie  against  a 
boaa.  Ode  purchaser  for  value  and  with- 
out notice.  In  Frink  v.  Pratt,  (IH.)  22  N. 
E.  Rep.  819,  (not  offictaHy  reported,)  the 
question  was  simply  whether  trover  would 
lie  by  the  landlord  against  the  purchaser 
of  the  crop.  It  therefore  follows  that  the 
question  may  be  regarded  substantially 
as  one  uf  first  impression  in  this  court. 
The  appellate  court  of  the  second  district, 
in  Howe  v.  Clark,  ^  IH.  App.  145, held  that 
no  action  would  lie  by  the  landlord 
against  a  bona  ffde  purchaser  of  the  crop 
from  the  tenant;  while  in  the  appeHate 
court  of  the  third  district  in  the  present 
case  it  was  held  that  the  landlord  may 
maintain  an  action  for  money  had  and  re- 


ceived, if  the  purchaser  has  converted 
the  crops  into  money,  and,  if  not,  case 
may  be  maintained.  We  are  also  referred 
to  decisions  of  other  states,  arUing  under 
statutes  more  or  less  variant,  presenting 
a  contrariety  of  construction  and  opinion. 
Among  these  are  Nesbltt  v.  Bartlett,  14 
Iowa,  485;  Westmoreland  v.  Wooten,  5L 
Miss.  825;  Scaite  v.  StovaU,  67  Ala.  237; 
Fowler  v.  Rapley,  15  Wall.  328;  Beall  v. 
White,  94  D.  S.  883;  Fraxer  v.  Jackson.  46 
Ga.  621 ;  Thornton  V.  Carver,  (Ga.)  6  S.  E. 
Rep.  015;  Halfley  v.  Haynes,  37  Mich.  535; 
Smith  V.  Lumber  Co.,  (Wis.)  81  N.  W.  Rep. 
694, — which,  with  more  or  less  pertinency, 
susain  the  view  that  the  Hen  of  the  land- 
lord does  not  follow  the  crops  into  the 
hands  of  a  bomi  Ode  purchaser  without 
notice.  On  the  other  hand,  the  cases  main- 
ly relied  upon  are  Kennard'v.  Harvey,  80 
Ind.  37:  Mathews  v.  Burke.  32  Tex.  419; 
Davis  v.  Wilson,  (Tenn.)  8  8.  W.  Keo.  151; 
Richardson  v.  Peter8on,58  Iowa, 724, 13  N. 
W.  Rep.  63;  Holden  v.  Cox,  60  Iowa, 449. 15 
N.  W.  Rep.  269;  and  perhaps  others,— the 
holding  In  which,  more  or  less  directly,  is 
that  the  lien  of  the  landlord  is  paramouafc 
as  against  a  booa  Ode  purchaser. 

It  niust  be  observed,  however,  that  In 
many  of  the  latter  cases  it  was  sought  to 
enforce  the  Hen  as  against  the  property  in 
the  hands  of  a  purchaser,  and  not  to 
charge  the  purchaser  for  its  conversion. 
Such  was  the  case  in  Mathews  v.  Burke, 
Richardson  v.  Peterson,  supra,  and  oth- 
ers. While  In  others,  as  in  Holden  v.  Cox, 
it  does  not  appear  that  the  purchaser  pur- 
chased without  notice  of  the  landlord's 
Hen.  A  review  of  these  authorities  will 
be  unnecessary,  but  an  examination  will 
disclose  but  few  cases  where  the  precise 
question  at  is&ue  here  was  involved.  It 
may  be  conceded  that  the  lien  given  by 
the  statute  would  enable  tbtt  landlord,  by 
the  issue  of  his  warrant,  to  follow  the 
property,  aud  to  seize  it  wherever  found, 
as  long  as  it  could  be  identified,  as  a  sher- 
iff or  other  officer  having  an  execution 
may  follow  property  subject  tu  tbe  Hen  of 
his  execution,  and  the  pivotal  question  in 
this  case  would  remain  undetermined.  It 
seems  to  be  well  settled  that  a  purchaser 
from  a  judgment  debtor  of  personal  prop- 
erty subject  to  the  lieu  of  an  execution,  if 
made  for  value,  will  not  be  liable  in  an 
action  by  the  plaintiff  in  execution  for  tbe 
value  of  tlie  property.  It  is  said  in  Kerr. 
Fraud  &  M.  201:  "Though  there  be  a 
judgment  against  the  vendor,  and  the 
purchaser  has  notice  of  it,  that  fact  will 
not,  of  itself,  affect  the  validity  of  tbe  sale 
of  personal  property. "'  And  so  in  Powers 
v.  Wheeler,  63  111.  29,  where  it  was  sought 
by  a  plaintiff  in  execution  to  charge  the 
purchaser  of  personal  property  with  the 
value  thereof,  it  was  alleged  In  the  second 
count  of  the  declaration  that,  at  the  time 
The  execution  came  into  the  hands  of  the 
officer,  tbe  defendant  therein  was  tbe 
owuer  thereof,  and  had  in  his  possession 
certain  propety,  i.  e.,  300  bogs,  which  were 
liable  to  execution  aud  subject  to  the  lien 
thereof,  and  that  the  defendant  pur- 
chased the  same  after  they  becanie  so  sub- 
ject to  said  Hen,  etc. ;  and  it  was  said  by 
this  coui*t  that  the  want  of  allegation  of 
tbe  knowledge  of  the  judgment  and  exe- 
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cation,  and  of  a  traadulent  purpose  on  the 
part  of  the  defendant  to  defeat  the  execu- 
tion on  the  part  of  the  purchaser  at  the 
time  of  pnrchasinfr  the  hogs,  clearly  ren- 
dered this  count  Insofficient,  and  that  a 
demnrrer  thereto  was  properly  sustained. 
Without  further  citation  ol  authority 
to  austain  this  view,  it  is  manifest  from 
the  authorities  that  the  principle  upon 
which  a  purchaser  for  value  may  be 
charged  rests  solely  upon  the  ground  of 
fraud.  It  was  said  hy  Lord  Mansfield 
In  Cadoaran  v.  Kennett,  Cowp.  482,  quoted 
in  Powers  v.  Wheeler,  supra:  "If  a  man 
knows  of  the  Judgment  and  execution, 
and,  with  a  view  to  beat  it,  purchases  the 
debtor's  goods,  it  is  void,  because  the  pur- 
pose is  iniquituus. "  And,  continuing  the 
quotation  from  Kerr,  supra,  it  is  said: 
"But  If  the  purchaser,  knowing  of  the 
judgment,  purchases  with  the  view  and 
purpose  to  defeat  the  creditors'  execution, 
it  la  iniquitous  and  fraudulent,  notwith- 
standing he  mayhavegiven  a  full  price,  for 
it  is  assisting  the  debtor  to  injure  the 
creditor."  And  it  was  held  in  the  Powers 
Case  that  the  first  count  of  the  declara- 
tion, which  alleged  knowledge  of  the  judg- 
ment and  execution,  and  that  the  purchase 
was  made  with  the  purpose  of  aiding  the 
defendant  in  execution  in  defrauding  tne 
plaintiff  In  the  collection  of  his  debt,  was 
snfflrient  to  charge  the  defendant,  and 
that  the  demurrer  thereto  was  Improperly 
Buotuined.  Further  illustration  of  the 
distinction  we  are  seeking  to  make  might 
be  given,  bnt  not  without  unduly  extend- 
iug  this  opinion.  Much  light,  it  seems  to 
us,  however,  may  be  cast  upon  this  lien 
by  a  consideration  of  the  relation  of  the 
landlord  to  the  property  in  respect  of 
which  the  lien  attaches.  Thus  It  has 
been  held.  In  Watt  v.  Scofleld  and  Frink 
V.  Pratt,  supra,  that  trover  will  not  lie 
by  the  landlord  against  one  who  has  con- 
verted the  crop,  for  the  reason  that  the 
landlord  Is  not,  by  virtue  of  his  Hen,  ei- 
ther the  owner  or  entitled  to  possession 
thereof.  No  better  statement,  perhaps, 
can  be  found  in  our  reports  than  that 
made  In  the  separate  opinion  of  Justices 
McAllibtkb  and  Craiq,  in  Watt  v.  Sco- 
field.  It  Is  there  said.  "It  Is  true,  the 
plaintiff  had  a  lien  given  hy  the  statute, 
but  it  is  a  mere  lien.  The  landlord  bad 
not,  by  virtue  of  the  lien  alone  and  with- 
out levy  of  a  distress  warrant,  a  right  of 
possession.  He  could  not  take  posses- 
sion of  the  tenant's  crops  at  any  time  he 
chose,  before  the  rent  was  due,  nor  could 
he  after  it  was  due,  by  virtue  of  the  lieu 
alone.  The  statute  gives  no  such  authori- 
ty. The  remedy  is  therefore  by  action  on 
the  case  for  a  fraudulent  act,  intended  to 
impair  the  landlord's  security,  when  the 
clrcomstances  warrant,  like  the  cases  of  a 
Hen  by  mortgage  or  execution."  Citing 
Powers  V.  Wheeler,  supra.  It  is  true,  as 
said  in  Thompson  v.  Mead,  supra,  that 
the  lien  of  the  landlord  does  not  depend 
upon  a  levy  of  a  distress  warrant;  but  it 
has  been  uniformly  held  that  until  such 
levy  the  landlord  had  no  right  of  posses- 
sion or  right  of  property  in  the  crop.  In 
many  of  the  cases,  as  In  the  two  already 
cited,  the  lien  is  likened  to  the  Hen  of  an 
execution,  which  gives  to  the  oflicerno 


right  in  the  property  itself,  nor  will  It  en- 
able him  to  maintain  replevin,  trover,  or 
trespass  prior  to  the  levy  of  his  writ;  and 
this  Is  the  current  of  the  authority  every- 
where. 

It  should  be  observed  that  the  decision 
in  the  case  of  Holden  v. Cox, supra,  is  pred- 
icated upon  the  assumption  "that  who- 
ever consumes  or  destroys  personal  prop- 
erty upon  which  another  has  a  Hen  be- 
comes liable  to  the  lleuholder  in  dam- ' 
ages."  Which,  without  quoliflcatlou.  Is, 
as  we  have  seen,  unwarranted  in  respect 
of  many  liens.  We  are  unable  to  distin- 
guish the  lien  of  the  landlord,  under  this 
statute,  from  that  of  any  other  "mere 
Hen"  created  or  given  by  statute,  us  that 
given  to  execution  Hens,  or  the  lien  given 
by  the  statute  of  Michigan  upon  legs  cut 
to  the  persons  employed  in  cutting  them, 
as  shown  in  Halfley  v.  Haynes,  37  Mich. 
535,  and  by  the  like  statute  in  Wisconsin 
construed  in  Smith  t.  Lumber  Co.,  08  Wis. 
89,  81  N.  W.  Bep.  694,  and  like  cases. 

The  &Tgumentab  incoDvenienti  is  pressed 
with  force,  not  only  in  argument,  but  in 
several  of  the  cases  touching  upon  the 
character  of  the  Hen  given.  On  the  one 
side,  it  is  urged  that  the  statute  was  in- 
tended to  give  real  security  to  the  land- 
lord, and  that  the  effect  of  so  construing 
the  statute,  as  that  the  landlord  sliall  not 
have  the  right  of  action  against  a  dona 
tide  purchaser,  will  render  the  lieu  value- 
less; aud  it  cannot,  therefore,  be  presumed 
that  the  legislature  inteuded  to  subordi- 
nate the  lien  to  the  right  of  an  Innocent 
purcbaser.  The  force  of  this  argument  is 
much  weakened  by  the  consideration — 
First,  that  th*  landlord  may  pursne  the 
property  and  seize  it  under  bis  distress 
warrant,  notwithstanding  its  alienation; 
and,  second,  that  the  landlord  may,  by 
the  exercise  of  ordinary  diligence,  protect 
himself  against  the  threatened  loss.  By 
an  act  of  the  legislature  of  this  state.  In 
force  July  1.  1877,  which,  being  in  part 
materia  with  the  section  already  quoted, 
must  be  considered  therewith,  provides 
"that  if  any  tenant  shall,  without  the  con- 
sent of  his  landlord,  sell  and  remove,  or 
permit  to  be  removed,  or  be  about  to  sell 
and  remove,  or  to  permit  to  be  removed, 
from  the  demised  premises,  such  part  or 
portion  of  the  crops  raised  thereon,  or 
shall  endanger  the  Hen  of  the  landlord 
upon  such  crops,  tor  the  rent  agreed  to 
be  paid,  it  shall  or  may  be  lawful  for  the 
landlord  to  Institute  proceedings  by  dis- 
tress belorethe  rent  is  due, "  etc.  It  would 
seem  to  have  been  within  legislative  con- 
templation that  the  tenant  had  the  right 
to  sell  the  crops,  reserving  enough  to  sa  t- 
isfy  bis  landlord's  rent.  But,  be  this  as  it 
may,  It  is  apparent  that  the  landlord  has 
the  ready  means  of  protecting  his  lien, 
and  securing  himself  against  loss  by  the 
sale  and  removal  of  the  crop,  by  the  exer- 
cise of  ordinary  diligence  and  oversight. 
It  must  be  admitted,  on  the  other  hand, 
that  the  purchaser  of  the  crop,  after  its 
severance,  and  at  a  distance  from  the  de- 
mised premises,  is  without  such  means  of 
protection.  It  is  a  familiar  principle  that 
bona  fide  purchasers  are  favorites  ol  the 
law,  and  the  policy  has  ever  been  to  pro- 
tect them.    The  rule  In  respect  of  the  con- 
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structlon  of  statutCB  wan  stated  at  an 
early  day  to  be,  "Acts  of  parliament  are  to 
be  BO  constructed  aa  that  no  man  who  Is 
innocent  or  free  from  injury  or  wrong  be 
pnniBhed  or  endamaKed."  1  Co.  Litt.  31. 
And  the  rule  haa  been  that  a  atatute  will 
not  be  ao  construed  aa  be  violative  of  thia 
fundamental  principle, unless  thelanguaKu 
employed  admitted  of  no  otherreasonable 
construction.  But  this  statute  requires 
no  construction.  It  1b  plain  and  un- 
aidbiguons.  It  creates  a  lien  upon  the 
crops  grown  orgrowingfor  thereat  ol  the 
demised  premises,  which  no  one  denies. 
The  only  question  la  aa  to  the  effect  which 
shall  be  given  to  the  lien  thuscreated.  We 
are  asked  to  extend  by  construction  the 
force  and  effect  of  thia  lien  beyond  that  of 
any  other  mere  lien  known  to  the  law. 
In  respect  of  chattel  mortgages,  there  is 
constructlTe  notice  by  its  record.  The  lien 
created  in  favor  of  mechanics  and  material 
men  is  upon  immovable  property,  in  re- 
spect of  which  the  purchaser  can  readily 
discern  any  recent  improvements  or 
changes;  and  yet  the  lienor,  by  express 
statute,  to  protect  himself  against  aabse- 
quent  purchasers  or  incumbrancers,  is  re- 
quired to  file  notice  of  his  Hen  in  a  public 
office.  The  lien  of  an  execution  la  at  least 
based  on  the  fact  that  there  is  a  Judgment 
rendered,  by  some  court  of  competent  ju- 
risdiction, where  the  i-ecord  thereof  re- 
mains. The  legislature  has  in  every  such 
case  taken  precaution  that  notice  should 
be  given  for  the  protection  of  bona  Ada 
purchasers;  but,  in  respect  of  the  lien 
created  in  favor  of  landlords,  no  provision 
is  made,  l>ut  it  is  left  to  be  governed  by 
same  rules  applicable  to  the  liens  of  exe- 
cutions and  the  like  liens. 

Aa  we  have  seen,  actual  knowledge  that 
the  execution  ia  a  lien  upon  property,  and 
that  the  purchaser  has  interfered  with  the 
same,  with  a  fraudulent  intent  and  pur- 
pose, ia  necessary  to  the  maintenance  of  an 
action  agalnat  said  purchaaer  for  dam- 
ages. It  waa  said  in  Grant  v.  Whitwell, 
9  Iowa,  153,  that  statutory  liens  have  all 
the  force  and  effect  of  common-law  liens 
accompanied  by  posHessiou,  and  some 
other  of  thecases  seem  to  havefolluwed  in 
holding  tlie  same  doctrine  upon  the  au- 
thority of  that  case.  It  is  apparent  from 
what  has  preceded  that,  whatever  may  be 
the  rule  elsewhere,  such  is  not  the  rule  in 
this  state,  or  in  respect  of  the  lien  being 
conaidered.  A  lienor,  at  common  law,  in 
posaesalon,  could  maintain  a  trespass 
agalnat  a  wrong-doer,  or  trover  against 
one  who  should  convert  the  goods,  by  vir- 
tue of  his  special  property  therein.  It  is 
unnecessary  to  pursue  the  want  of  anal- 
ogy further,  for  the  possession  of  tlie  lienor 
would  be  notice  to  the  world  of  his  rights, 
whatever  they  might  be.  Here  it  is  mani- 
fest, there  being  no.  actual  possession  by 
the  landlord,  and  no  record  of  which  the 
public  are  required  to  or  can  take  notice, 
the  lien,  although  not  a  secret  lien  within 
the  meaning  of  that  term  as  used  in  judi- 
cial writings,  and  which  ia  created  by  con- 
tract or  act  of  the  parties,  is  nevertheless 
secret,  in  the  sense  that  it  ia  unknown  by 
any  public  record,  or  by  the  Uidiciu  of  pos- 
session, and  rests  in  the  breasts  of  the 
landlord  and  tenant.    An  examination  of 


the  Iowa  cases  relied  upon  will  sliow  that 
an  exception  waa  created  to  thn  lien,  and 
it  was  made  subject  to  the  course  of  busi- 
ness of  the  tenant,  "so  as  not  to  interfere 
with  sales  of  property  contemplated  by 
the  character  of  the  business  prosecuted 
by  the  tenant,  to  which  the  landlord  is 
presumed  to  have  assented  upon  the  leas- 
ing of  the  premises.  Thus,  a  retail  dealer 
may  sell  gooda  in  the  ordinary  course  of 
buainesa,  free  from  the  landlord's  lien,  and 
the  tenant  of  a  farm  may  sell  marketing, 
produce,  and  live-stock,  which  are  usually 
kept  for  sale  by  farmers.  In  such  caaea 
the  landlord's  lien  does  not  follow  the 
property."  Richardson  v.  Peterson,  su- 
pra. It  is  to  be  remembered  that  that 
court  Is  speaking  only  of  the  right  to  fol- 
low the  specific  property.  Can  it  be  said 
that  where  the  landlord  contracts  for  the 
payment  of  hiarentthe  lat  day  of  January 
subsequent  to  the  ralsingof  the  crops,  and 
demises  the  premiaea  to  be  planted  in  a 
crop  which  will  mature  and  muat  be 
marketed  months  prior  to  that  time,  that 
it  was  within  the  contemplation  of  the 
parties  that  the  lien  should  attach  to  such 
crops?  It  la  a. matter  of  common  knowl- 
edge that  In  many  parts  of  the  atate,  in 
the  vicinity  of  canning  establishments, 
crops  are  raised  in  large  quantities, 
which  must  be  harvested  and  disposed  of 
during  the  summer  months.  If  A.  rents  of 
B.  a  tract  of  land  to  be  put  into  tomatoea, 
sweet-corn,  and  the  like  products,  with  a 
contract  to  pay  rent  the  Ist  of  .January, 
when  thecropa  must  be  marketed  and  sold 
not  later  than  August,  and  the  rule  con- 
tended for  is  to  prevail,  A.  must  consent 
to  tbe  payment  of  his  rent  months  in  ad- 
vance of  the  time  it  is  due  under  the  con- 
tract, or  lose  his  crops ;  or,  if  the  tenant 
ielis  such  crops  to  an  innocent  purchaser 
without  notice,  for  their  fall  value,  al- 
though perishable,  the  purchaaer  will  be 
called  upon  to  respond  to  the  landlord, 
who,  with  complete  power  to  protect  him- 
self, has  atood  by  and  permitted  the  sale. 
In  this  •'ase  it  waa  admitted  that  tbe  ten- 
ant waa  insolvent.  A  portion  of  the  de- 
miaed  premiaea  were  put  in  oata,  which 
must  have  been  harvested  in  July,  and 
ready  for  market  and  in  fact  sold  In  Au- 
gust. The  expense  of  tbe  tenant'a  living 
and  of  theraiaingof  thecropmuat  be  paid, 
yet  he  may  not  sell  a  bushel  of  these  oats, 
although  the  rent  was  not  due  until  Jan- 
uary, and  though  ample  of  tbe  crop  was 
then  retained  to  more  than  satisfy  the 
landlord's  lien,  without  rendering  the  pur- 
chaser, who  bought  in  good  faith  and  for 
full  value,  liable  to  the  landlord  for  the 
amount  purchased.  To  extend  byjudicial 
construction  the  effect  of  the  lien  created 
by  this  atatute,  to  thia  extent,  would  be 
unjust  and  inequitable.  It  followa  from 
what  has  been  aaid,  the  landlord  having 
no  right  of  property  in  the  crop  aold  to 
appellant,  and,  as  said  in  Watt  v.  Sco- 
fieid,  supra,  no  right  to  ita  possession,  no 
action  could  be  maintained  by  the  land- 
lord, except  an  action  on  the  case  for 
fraudulent  act  intended  to  Impair  the 
landlord's  security.  The  gist  of  the  right 
of  recovery  in  this  action  is  the  wrongful 
or  tortious  act  of  the  defendant,  or  the 
omiaaion  of  some  legal  duty,  in  conae- 
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qnence  of  which  injury  has  resulted  to  the 
plaintiff.  Here  there  was  no  frandnleut 
act,  no  knowledge  of  the  Iten  of  the  land- 
lord, or  any  inteution  to  deprive  him  of 
his  security,  or  to  do  any  wrongful  act; 
bat  defendant  was  a  purchaser  in  good 
faith  and  for  value  from  the  tenant,  who 
is  not  onl3'  the  owner  of  the  property,  but 
clothed  with  the  tndicia  of  ownership. 
The  suggestions  by  the  appellate  court 
that  iifsumpalt  for  money  had  and  r«> 
ceived,  if  the  defendaut  has  reduced  the 
property  to  money,  would  lie  against  him 
is  equally  untenable.  Ordinarily  this  ac- 
tion will  lie  when  one  person  has  received 
money  which  in  good  conscience  belongs 
to  another,  and  where  there  is  color  or 
pretense  of  a  contract  relation  existing, 
and  will  also  lie  in  some  cases  where  the 
money  has  been  received  or  taken  tor- 
tiouBly.  There  is  here  no  contract  rela- 
tion, express  or  implied,  and  no  tortious 
talcing  or  receiving.  Moreover,  the  rule  as 
stated  byMr.Chittyis:  "Inorderto  mnlu- 
tain  money  had  and  received,  either  the 
money,  or  the  goods  for  which  the  plain- 
tiff claims  the  proceeds,  must  originally, 
or  at  the  time  of  action  brought,  have  be- 
longed to  the  plaintiff."  1  Chit.  Pi.  353. 
And  such  has  been  the  holding.  Here,  as 
we  have  si^n,  the  landlord  was  not  the 
owner  of  the  property,  or,  by  virtue  of  his 
Hen  only,  entitled  to  its  possession.  Ap- 
pellant was  an  Innocent  purchaser,  with- 
out any  notice  of  right  or  lien  of  appellee 
thereon ;  and  while,  as  we  have  seen,  the 
appellee,  by  virtue  of  his  Hen,  may  follow 
the  property  into  the  poKsession  of  the  ap- 
pellant, and  distrain  for  his  rent,  he  can- 
nut  maintain  a  personal  action  for  dam- 
ages. The  judgments  of  the  appellate  and 
cirvDlt  courts  are  reversed,  and  the  cause 
remanded  for  proceeding  not  inconsistent 
with  this  opinion. 

Craio,  J.,  (difisenting.)  I  do  not  concur 
with  the  majority  of  the  court  in  the  de- 
cifrion  of  this  case.  In  my  judgment,  the 
law  is  correctly  declared  by  the  appellate 
court  in  82  111.  App.  98. 
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SHtEL  V.  CooK  County.  1 
Same  v.  City  of  Chicago. 
(Supreme  Court  oS  TlUnois.    March  80, 1891.) 
Fbimabt  Blbctions — Judges — Cohpinbation. 
1.  Rev.  St.  111.  1889,  o.  48,  i  278,  which  pro- 
vides tbat  Judges  of  election  shall  be  paid  tS  per 
day,  does  not  entitle  them  to  such  pay  when  act- 
ing as  judges  at  a  primary  election  held  by  a  vol- 
untary political  party  under  the  Illinois  "Prl- 
maiy  Election  Law"  of  1SS9. 

8.  Nordoesthe  fact  that  under  said  "Primary 
Klectionliaw"  the  judges  are  to  be  selected  by  the 
boaid  of  election  commissioners  entitle  such 
Indges  to  compensation  from  the  city  under  Rer. 
St.  III.  1889,  c.  46,  S  272,  which  provides  that  ex< 
penses  Incarred  by  such  board  shall  be  paid  by 
the  city. 

Appeal  from  appellate  conrt,  first  dis- 
trict. 

Wuf.  C.  Niblfick,  {S.  S.  Gregory,  of  coun- 
Bel,J  for  appellant.     TV.  G.  Ewiag,lor  ap- 

'  Reported  by  Iiouis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


pellee  coonty.     Jonas  Hutchinson    and 
Morris  St.  P.  Tliomas,  for  appellee  city. 

Shopb,  J.  The  question  presented  by 
the  record  in  the  flrst-entltled  cause  is 
whether,  under  the  act  of  1889,  providing 
for  the  holding  of  primary  elections  by 
voluntary  political  parties  or  associa- 
tions, the  Judges  and  clerks  of  such  pri- 
mary elections  and  performing  the  duty 
thereat  are  en  titled  to  compensation  there- 
for to  be  paid  out-of  the  county  treasury. 
Tbe  question  in  the  second  is  whether  the 
city  is  liable  for  such  services.  No  provis- 
ion whatever  is  made  in  the  act  for  com- 
pensation to  the  persons  who  shall  act  a« 
Judges  and  clerks  of  such  primary  elec- 
tions, nor  is  there  any  provision  rendering 
applicable  to  such  elections  the  provisions 
for  compensation  contained  in  the  general 
election  laws.  The  act  would  seem  to  ba 
a  complete  code  within  itself,  providing 
for  tbe  free,  fair,  and  uncormpted  exercise 
by  tbe  voter  of  his  choice  of  candidates  of 
his  party  at  the  approaching  election,  or 
for  his  representatives  in  the  convention 
or  caucus  of  his  party  thereafter  to  tw 
held.  Tbe  adoption  of  the  mode  pre- 
scribed by  the  act  is  purely  voluntary  witfi 
the  party  or  its  controlling  committee  or 
board,  and  maybe  adopted  at  one  elec- 
tion and  omitted  at  another,  at  its  pleas- 
ure or  convenience.  Any  party,  however 
large  or  insigniflcant  its  members  as  com- 
pared with  the  whole  body  of  voters  in  the 
territory  within  which  tbe  officer  is  to  be 
chosen,  may,  by  conforming  its  notice  tu 
the  requirements  of  the  act,  hold  its  pri- 
maries under  it,  while  all  others  may  omit 
to  do  so,  and  select  their  candidates  in 
such  mode  as  shall  to  them  seeiA  most 
desirable.  When,  however,  the  primary 
election  system  has  been  adopted,  and  the 
machinery  provided  has  been  put  in  mo- 
tion by  competent  authority  within  the 
political  party  or  association  of  individ- 
uals, the  act  prescribes  the  qnaliflcationa 
of  voters  at  such  primary,  the  manner  la 
which  tbe  election  shall  be  conducted, 
and  the  result  ascertained  and  declared, 
and  lays  down  rules  and  regulations  in 
respect  thereof,  intended  to  prevent  fraud 
and  corruption,  and  secure  in  the  result 
the  honest  expression  of  the  will  of  the 
qualified  voters.  Similar  laws  have  been 
enacted  In  a  large  numt)er  of  ttie  states 
of  tbe  Union,  and  the  power  of  the  legisla- 
ture to  enact  them  has  never  been  ques- 
tioned, so  far  as  we  are  aware.  Whatever 
tends  to  corrupt  elections  lu  a  free  gov- 
ernment, or  detracts  from  the  efficiency  and 
honesty  nf  tbe  public  service,  must  needs 
be  a  matter  of  grave  public  concern;  and 
all  methods  which  have  for  their  object 
the  prevention  of  tiiose  abuses,  which  every 
good  citizen  has  observed  with  profonnd 
apprehension,  by  which  incompetent  and 
corrupt  men  have  been  chosen  to  offices  of 
trust  and  power,  should  be  commended 
and  upheld.  And  we  agree  with  counsel 
tbat  liberal  construction  should  be  given 
to  all  laws  having  for  their  object  the  se- 
lection of  candidates  for  the  suffrage  of 
the  people  by  the  uncorrupted  and  hon- 
est choice  of  the  party,  or  association  of 
voters  selecting  them,  as  well  as  to  all 
other  laws  intended  to  conserve  the  pn- 
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rltyol  our  elective  system.  But,  however 
wise  and  beneficent  thla  law  may  be  con- 
sidered, Bucb  conxideratlons  can  fumluh 
no  excuse  for  theappropriation  of  the  pub- 
lic funds  by  these  mere  political  and  grov- 
ernraental  agencies  to  uses  not  authorized 
by  law.  CounMes  are  mere  political  sub- 
divlBions  of  the  state  fur  governmental 
purposes;  and  towns,  villages,  and  cities 
are  mere  instrunientalltles  of  government, 
and  each  may  levy  and  collect  taxes  for 
purposes  granted  tbent  by  law,  and  may 
appropriate  their  revenues  to  such  uses  as 
are  prescribed  by  the  legislature  and  no 
other.  It  is,  however,  insisted  that  be- 
canae  the  primary  election  law  provides 
that  where  there  is  a  board  of  election 
commissioners,  under  the  act  regulating 
the  holding  of  elections  in  cities,  villages, 
and  incorporated  towns,  in  force  July  1, 
1886,  and  which  has  been  adopted  in  the 
city  of  Chicago,  such  board  of  election 
commissioners  shall  designate  and  ap- 
point the  jud^tee  of  the  primary  election 
from  among  the  Judges  appointed  under 
said  election  law,  so  far  as  they  repre- 
sent the  political  party  desiring  to  hold 
such  primary  election,  and  therefore  such 
judges,  being  in  discharge  of  a  legal  duty, 
are  entitled  to  compensation,  as  provided 
for  in  the  election  laws.  Section  124  of 
said  act  in  relation  to  elections  (3  Starr 
A  C.  St.  282)  provides:  "AH  judges  and 
clerks  of  election  and  official  ticket-holders, 
under  this  act,  shall  be  allowed  and  paid 
at  tlie  rate  of  f3  per  day."  Rev.  St.  111. 
1889,  c.  46,  §  278.  Section  127  of  the  same 
act  provides:  "At  all  general  county  and 
state  elections,  which  includeofflcera  elect- 
ed thro.ugb  the  wholecounty.  though  other 
than  state  and  county  officers  are  also 
elected,  and  at  all  exclusively  judicial  elec- 
tions, and  at  all  special  elections  for  a 
county  or  state  officer,  or  member  of  con- 
gress, or  member  of  the  legislature,  such 
county  shall  pay  such  judges  and  clerks  of 
election  and  official  ticket-holders,  for 
their  services,  under  this  act. "  It  will  be 
observed  that  in  both  sections  the  risrht 
to  receive  and  the  liability  of  the  county 
to  pay  is  for  services  under  that  act,  and 
neither  the  right  nor  liability  can  be  ex- 
tended without  some  legislative  sanction. 
The  fallacy  of  the  contention  of  counsel 
is  apparent  when  it  is  considered  that  pri- 
mary elections  are  purely  voluntary,  and 
although  the  judges  appointed  under  the 
election  law  in  cities  and  villages  may  be 
designated  in  the  first  instance  to  con- 
duct the  same,  no  provision  is  made  any- 
where for  compensation  for  services  ren- 
dered under  the  primary  election  law. 
We  think  It  apparent  that  the  legislature 
intended  simply  to  provide  a  legal  mode 
by  which  any  political  party  or  associa- 
tion of  persons  might  ascertain  the  will 
of  its  members  in  choosing  its  candidates 
and  representatives,  and  tt>  prevent  and 
punish  fraud  and  corruption  In  such  selec- 
tion; and  there  is  nothing  in  this  legisla- 
tion that  directly  or  by  Implication 
charges  the  public  revenues  of  the  county 
or  city  with  the  expense,  if  expense  there 
be,  in  conducting  such  primaries.  Pre- 
sumably the  judges  selected  by  the  board 
of  election  commissioners  for  general  elec- 
tions are  qualified,  and  possess  the  requi- 


site probity  and  integrity  to  properly  con- 
duct the  same;  and  by  the  requirement 
that  they  be  selected  it  was  sought  to 
throw  additional  safeguards  around  pri- 
mary elections  by  selecting,  as  far  as  prac- 
ticat)le,  competent  and  honest  men  to  con- 
duct them,  leaving  the  matter  of  compen- 
sation to  be  adjusted  by  the  party  or  as- 
sociation Interested,  where  patriotism  or 
party  fealty  did  not  furnish  sufficient  in- 
centive for  the  performance  of  the  duty. 
No  penalty  is  attached  by  this  act  to  the 
failure  or  refusal  of  the  judge  so  appointed 
or  selected  to  serve;  while  ample  provis- 
ion Is  made  for  selection  from  the  by- 
standers of  both  judges  and  clerks  to  flU 
the  places  of  those  named  in  the  notice  pro- 
vided for,  where  thei«  is  no  election  com- 
missi ou,  as  well  as  those  designated  by 
that  board,  where  the  same  exists  tail  or 
refuse  to  serve.  It  is  said  that  it  theconnty 
is  not  liable  the  perdtem  of  judges  and 
clerks  at  primary  elections  held  under  said 
act  must  be  paid  by  the  city  of  Chicago, 
within  which  such  election  was  held.  This 
contention  is  based  upon  the  provision  of 
the  election  law  of  1885,  (8  Starr  &  C.  St.  282, 
§  123,)  as  follows:  "AH  expenses  Incurred 
by  said  board  of  election  coiumlssiODera 
shall  be  paid  by  such  city,"  (Rev.  St.  III. 
1889,  c.  46,  §  272, )— that  is,  by  the  city  which 
should  adopt  that  act  and  the  mode  of 
conducting  elections  therein  prescribed. 
It  is  clear  that  this  provision  can  have 
no  application.  The  per  diem  of  judges 
and  clerks  of  election  is  specifically  pro- 
vided  for  by  section  124  of  the  act,  while 
section  127  provides  out  of  what  fund  they 
shall  be  paid.  Moreover,  there  is  and  can 
be  no  warrant  for  holding  that,  merely 
because  the  commissioners  are  to  desig- 
nate  certain  judges  and  clerks  who  may 
discharge  the  duty  at  such  primaries, 
an  "expense"  is  thereby  incurred  by  the 
board.  The  language  of'  this  provision 
Is  referable  to  expenses  incurred  by  the 
board  In  the  performance  of  the  duties 
imposed  upon  them  by  that  act.  We  are 
of  opinion  that  there  is  no  legal  liability 
upon  either  the  county  or  city  to  pay  a 
per  diem  to  the  judges  and  clerks,  or  tu 
pay  other  expenses  incurred  at  primary 
elections  held  under  the  act  in  question, 
and  that  the  demurrer  to  plaintiH's  decla- 
rations in  each  case  were  severally  properly 
sustained.  The  judgment  In  each  case  Is 
affirmed. 


(137  111.  36) 

Pboplb  ex  rel.  Wood,  Collector,  v.  Jones 

et  alA 

(.Supreme  Court  of  lUinoU.    Uarch  SO,  1891.) 

DBAiKi.0B—OB0i.NiziLTi0H— Bonds— Taxation. 

1.  The  validity  of  proceedings  to  extend  the 
boundaries  of  a  drainage  district  cannot  be  qaes- 
tioned  upon  an  application  for  judgment  for  a 
delinquent  drainage  assessment 

2.  Actni.  May  23,  188S,  (Sess.  Laws,  p.  76.) 
provides  in  sections  1,  2  ana  S  that  drainage  com- 
misstoners  may,  upon  petition  asking  therefor, 
issue  bonds  to  the  full  amount  of  an  as.sessment, 
and  in  section  5  that  the  commissioners  may  is- 
sue bonds  Aot  to  exceed  BO  per  cent,  of  an  assess- 
ment, such  bonds  to  bear  6  per  cent,  interest  and 
not  to  run  more  than  one  year  after  the  matority 

> Reported  by  Louis  Boisot,  .Tr.,  Bsq.,  of  the 
Chicago  bar. 
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of  the  assessment  Hield,  that  bonds  might  he 
Issaed  under  section  S  without  anypetition  there- 
for. 

Appeal  from  Edgar  county  court;  An- 
DBEW  J.  Hdntkr,  Judge. 

JajnesA.  Ends  and  Eckbart  <ft  Moore,  for 
appellant.  J.  B.  Miinii.  H.  S.  T&nuer,a.ixA 
H.  Van  iSellar,  lur  appellees. 

Craio,  J.  This  was  an  application  In  the 
county  court  of  Edgar  county  for  judg- 
niBnt  against  certain  lands  to  pay  an  as- 
sessment levied  by  drainage  district  No.  1 
in  Young  America  towushlp,  Edgar  coun- 
ty, state  of  Illinois,  to  pay  Interest  on  cer- 
tain bonds  Issned  by  the  district  for  drain- 
age purposes.  A  drainage  district  named 
as  above,  composed  of  certain  lands,  was 
organized  by  the  drainage  commissiunera 
of  Young  America  township  on  the  14th  day 
of  November,  1879,  under  the  drainage  act 
approved  Hay  29, 1878.  As  originally  or- 
ganised, all  the  lands  embraced  In  the  dis- 
trict were  situated  in  Young  America 
township.  After  the  organization  of  the 
district  the  commissioners  made  several 
assessments,  located  and  constructed 
drains  and  ditches  during  the  years  1880. 
1881,  1882,  and  1883.  In  June,  1885,  the 
commissioners  of  the  district  were  noti- 
fied by  certain  land-owners  of  the  district 
that  the  ditches  which  had  been  construct- 
ed were  Insufficient  to  drain  the  lands  as 
originally  contemplated,  and  requested 
that  the  ditches  might  be  improved  and 
enlarged.  Upon  receiving  the  notice  the 
commlsBlnners  made  a  general  examina- 
tion uf  the  ditches,  and  made  a  finding  in 
writing  that  the  ditches  were  insufficient 
in  capacity  to  carry  oft  the  waters  In  the 
district.  They  also  made  the  further  find- 
ing: "  Whereas,  we  further  find  that  large 
areas  of  land  which  are  Involved  in  the 
same  system  of  drainage,  and  require  for 
ootlets  the  drains  of  the  district,  have 
connected  with  the  ditches  of  the  district, 
and  that,  by  such  connection,  the  in- 
creased flow  of  water  Is  emptied  into  said 
ditches,  which  requires  an  enlargement  of 
said  district  ditches. "  They  therefore  ap» 
pointed  an  engineer  to  examine  the  lands 
and  ditches  and  report  in  writing.  The 
engineer  made  ad  examination,  and  filed 
a  report,  which  was  adopted  and  ap- 
proved. Afterwards,  and  on  the  Sist  day 
of  August,  1889,  the  following  proceedings 
-were  had:  "State  of  Illinois,  Edgar  coun- 
ty. Young  America  township — ss. :  Where- 
as,  the  statute  provides  that  If  Individual 
land-owners  outside  of  a  drainage  district 
sball  connect  with  the  ditches  uf  the  dis- 
trict already  made,  they  shall  he  deemed 
to  have  voluntarily  applied  to  be  Included 
in  the  district,  and  their  lands  benefited  by 
such  drainage  shall  be  treated,  classified, 
and  taxed  like  other  lands  within  the  dis- 
trict; and  whereas,  we,  the  undersigned, 
commissioners  of  drainage  district  No.  1, 
In  Young  America  township,  Edgar  conn- 
t.r,  and  state  of  Illinois,  have  ascertained 
from  an  examination  of  the  lands  herein- 
after described  that  the  following  named 
individual  land-owners,  who  are  the  own- 
ers of  the  lands  set  opposite  their  respect- 
ive names,  which  are  outside  of  said  dis- 
trict, have  connected  with  the  ditches  of 


said  district:  Now,  therefore,  we,  the  un- 
dersigned commissioners,  do  hereby  order 
that  the  following  described  lands  above 
referred  to,  the  names  of  whose  owners 
are  set  opposite  to  them,  respectively,  be 
taken  in  and  added  to  said  district,  to- 
wit."  Here  follow  two  lists  of  lands,— 
one  in  Young  America  township,  the  other 
in  the  adjoining  township  of  Shlloh, — 
which  were  taken  in  and  added  to  the  dis- 
trict as  originally  organized  in  November, 
1879.  The  lands  were  afterwards  classi- 
fied. After  the  confirmation  of  the  classi- 
fication of  the  lands  of  the  district  the 
commissioners,  by  written  resolution,  or- 
dered that  the  sum  of  984,350  be  raised  by 
special  assessment  upon  the  lands  of  the 
district  as  enlarged ;  and  further  ordered 
that  the  said  sum  be  paid  in  five  equal  in- 
stallments, and  that  they  be  due  and  pay- 
able January  1,  1894,  1895. 1896. 1897,  and 
1898,  respectively.  November  16, 1889,  the 
commissioners,  by  written  order,  deter- 
mined and  directed  that,  inasmuch  as  all 
of  the  said  Installments  of  said  assessment 
were  still  unpaid,  and  funds  were  needed 
for  the  constrnction  of  the  proposed  work 
and  the  payment  of  ttielndebtedness,  bonds 
to  the  amount  of  f  6,000  of  each  of  said  In- 
stallments, being  less  than  90  per  cent,  of 
the  amount  of  each  of  said  installments,  be 
Issued ;  that  each  bond  be  of  the  denomi- 
nation of  $500,  and  that  the  bonds  be  num- 
bered from  1  to  60,  both  iuclnslve;  that 
the  first  12  bonds  (amounting  to  f6.000) 
be  due  and  payable  August  1, 1894,  being 
less  than  one  year  after  the  installment  on 
account  of  which  the  money  is  borrowed 
falls  due;  that  the  next  12  bonds,  f 6.000, 
be  due  and  payable  August  1, 1895,  being 
less  than  one  year  after  the  second  Install-  ' 
ment  of  account  of  which  the  mone.v  is 
borrowed  falls  due;  and  so  on, Issuing  the 
bonds  less  than  90  per  cent,  of  each  install- 
ment on  account  of  which  the  money  la 
borrowed,  and  making  them  due  less  than 
one  year  after  the  respective  Installment 
falls  due;  bonds  to  bear  interest  at  the 
rate  of  6  per  cent,  per  annum,  payable  an- 
nually. The  bonds  were  Issued  and  sold. 
On-  the  21st  day  of  February,  1890,  the 
commissioners  by  written  resolution  de- 
clared that  the  sum  of  f  1,200,  amount  re- 
quired to  pay  interest  on  the  bonds  to  Au- 
gust 1, 1890,  be  levied,  and  the  amount  be 
apportioned  among  the  several  tracts 
of  land,  according  to  classification.  This 
was  the  levy  for  which  application  was 
made  for  Judgment  against  the  lands. 
Several  land-owners  appeared  in  theconn- 
ty  court  and  resisted  judgment.  The 
court,  on  a  hearing  of  the  application, 
held  that  the  commissioners  bad  no  power 
to  annex  lands  outside  of  Young  America 
township  to  drainage  district  No.  1,  and 
refused  to  render  Judgment  against  the 
lands  in  Shlloh  township  which  had  been 
annexed  to  the  district.  As  to  the  lands 
in  Young  America  township  which  had 
been  annexed  to  the  district,  the  court  al- 
lowed the  owners  to  Introduce  evidence  to 
prove  that  they  had  not  connected  with 
the  drains  of  said  district,  and  that  the 
drainage  was  no  benefit  to  them,  and, aft- 
er hearing  the  evidence,  refused  judgment 
against  all  lands  lying  in  Yoang  America 
township  which  had  been  annexed  to  the 
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district  by  the  order  of  the  commiasioners 
bearing  date  August  31, 1889. 

As  will  be  observed,  no  question  has 
been  raised  as  to  the  legality  of  the  organ- 
isation of  district  No.  1  as  originally  or- 
ganized In  1879;  but  as  to  the  enlargement 
of  the  district  under  the  order  of  the  com- 
misaioners  of  August  31, 1889,  under  which 
additional  territory  was  annexed,  it  is 
claimed  tbat  the  action  of  the  commission- 
ers was  unantbcirized,  and  hence  no  power 
existed  to  collect  an  assessment  upon  the 
lands  annexed. 

But  the  first  question  to  be  determined 
Is  wiiether  the  legality  or  illegality  of  the 
eommisslooera  can  be  inquired  into  in  a 
proceeding  of  this  character.  Section  42 
of  the  drainage  act  of  1885,  which  was  in 
force  at  the  time  the  boundaries  of  -the 
district  were  enlarged,  provides:  "The 
owners  of  land  outside  of  the  drainage  dis- 
trict »  •  •  may  connect  with  ditclies 
of  the  district  already  made  by  payment 
*  •  *.  If  individual  land-owners  out- 
aide  of  the  district  have  or  shall  so  con- 
oect  they  shall  be  deemed  to  have  vol- 
ontarily  applied  to  be  included  in  the  dis- 
trict, and  their  lands  benefited  by  such 
drainage  shall  be  treated,  clasRifled,  and 
taxed  like otiier  lands  within  thedistrict." 
Laws  1885.  p.  91.  The  commissioners,  hav- 
ing ascertained  that  land-owners  outside 
of  the  district  had  connected  with  the 
ditches  of  the  district,  adopted  a  resolu- 
tion in  accordance  with  the  section  of  tne 
statute  annexing  the  land  of  such  owners 
to  tlie  district.  The  legality  of  the  action 
of  the  commissioners  is  attempted  to  be 
called  in  question  in  this  application  for 
Judgment  against  the  lands  by  the  county 
collector.  This  cannot  be  done.  This 
eourt  has  held  in  a  number  of  cases  tbat 
in  a  proceeding  to  collect  a  special  aseess- 
ment  levied  by  a  drainage  district  the  or- 
ganization of  the  district  cannot  be  ques- 
tioned coilaternlly,  but  it  certainly  can 
only  be  done  in  a  direct  proceeding.  Os- 
born  V.  People.  108  III.  228;  Evans  v.  Lew- 
is, 121  111.478,18  N.  E.  Rep.  246;  Bodman 
V.  Drainage  District,  182  111.  439.  24  N.  E. 
Rep.  680.  In  Evans  v.  Lewis,  which  was 
a  bill  in  equity  to  enjoin  the  collection  of 
a  special  assessment  on  the  ground  that 
tbe  action  of  the  commissioners  in  enlarg- 
ing the  boundaries  of  the  district  was  ille- 
gal, it  was  said:  "If  the  boundaries  of 
the  district  were  not  lawfully  extended, 
and  the  drainage  commissioners  under- 
take to  exercise  powers  or  franchises  over 
or  upon  lands  not  lawfully  within  the 
bounds  of  tbe  district,  their  right  or 
authority  to  act  as  to  those  lands  may  be 
called  in  question  by  guo  warranto,  but 
a  bill  to  enjoin  the  collection  of  the  assess- 
ment Is  not  the  proper  remedy. "  In  the 
Bodman  Case,  which  was  also  a  bill  to 
enjoin  the  commissi  oners  of  a  drainage 
district  from  acting  over  certain  lands 
which  had  been  annexed  to  the  district  by 
tlie  commissioners  in  the  same  way  as 
was  done  in  this  case,  on  the  ground  tbat 
the  action  of  the  commissioners  was  ille- 
gal. It  was  said :  "  Nor  do  we  think  it  is 
of  any  importance  that  the  bill  does  not 
attack  the  validity  of  the  organization  of 
\he  drainage  district^  but  tbe  territorial 
extent  of  It  only.    •    •    »    The  question 


to  be  determined  in  any  view  is  purely  a 
legal  question.  •  *  •  The  remedy  should 
have  been  by  quo  warranto  against  the 
commissioners.^  Whether  the  commis- 
sioners hud  exceeded  their  power  in  organ- 
izing tlie  district  or  In  extending  the 
boundaries  of  the  district  by  annexing 
additional  teMtory  is  a  question  whicb 
'■.nnnot  be  raised  on  bill  in  chancery  to 
enjoin  the  collection  of  an  assessment,  nor 
in  an  application  for  Judgment  against 
lands  to  pay  an  assesoment.  The  remedy 
is  a  direct  proceeding. 

One  other  question  remains  to  be  con- 
sidered. The  assessment  In  question  was 
levied  to  pay  interest  on  bonds  Issued  by 
the  drainage  district,  and  It  is  insisted  tbe 
bonds  were  unlawfully  issued,  and  hence 
no  assessment  can  be  levied  or  collected 
to  pay  the  Interest  or  principal  of  the 
bonds.  It  was  admitted  on  the  hearing 
that  the  assessmeut  for  which  Judgment 
was  asked- was  levied  for  the  purpose  of 
raising  91.200  to  pay  interest  on  the  bonds 
issued  by  order  of  the  drainage  commis- 
sioners, dated  November  16, 18S9,and  that 
the  alleged  power  to  issue  such  bonds  is 
found  in  section  6  of  the  act  of  May  22, 
1885,  (Spss.  Laws,  p.  76,)  and  that  no  pe- 
tition asking  for  the  issue  of  said  bonds 
was  ever  presented  to  any  one,  as  required 
by  section  1  of  said  act.  If  the  bonds  in 
question  were  not  authorized  to  be  issued 
by  the  act  of  May  22, 1886,  except  upon 
petition  signed  by  n  majority  of  adult 
land-owners  of  the  district,  then  they  were 
issned  without  authority  of  law, as  no  pe- 
tition was  presented  for  tiiat  purpose. 
Upon  examination  of  the  act,  however,  we 
are  not  inclined  to  give  it  the  construc- 
tion placed  upon  it  by  appellees.  Under 
tbe  act,  we  are  inclined  to  think,  two 
modesV>f  issuing  bonds  are  provided  for, 
— one  by  petition,  as  provided  for  by  sec- 
tions 1.  2,  and  3  of  the  act,  anotber  by 
section  6.  Under  section  6  no  petition  is 
required,  but  the  commissioners  act  on 
their  own  motion.  When  action  is  taken 
under  section  1,  bonds  may  be  issued  to 
the  full  amount  of  the  assessment  or  any 
installment  of  the  assessment.  No  limita- 
tion is  placed  on  the  time  the  bonds  shall 
run,  nor  Is  the  rate  of  Interest  limited. 
On  the  other  hand,  whe?e  actloh  is  taken 
under  section  5,  the  commissioners  are 
limited  to  issue  not  to  exceed  90  per  cent., 
and  the  time  the  bondsshall  run  is  limited 
not  to  exceed  one  year  beyond  the  matu- 
rity of  the  assessment,  and  the  rate  of  in- 
terest is  limited  to  6  per  cent.  These  dif- 
ferent provisions  seem  to  Indicate  tbat 
the  legislature  intended  to  provide  two 
distinct  modes  of  procedure,— one  by  peti- 
tion under  sections  1,  2,  3,  4,  and  tlie 
other  under  section  5  without  petition. 
From  what  has  been  said  It  follows  that 
the  Judgment  of  the  county  court  is  erro- 
neous. It  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings  consist- 
ent with  this  opinion. 

(48  Ohio  St  237) 

Stevenson  v.  Colopy  et  &l. 
{Supreme  Cowrt  of  Ohio.    Uorch  81,  189L) 

CBATTBL  MOBTOAOB— RkCOBD— WlTaoSAWiLU 

1.  A  mortgagee  of  chattels  who  deposits  the 
original  morl^s^  with  the  township  clerk  or 
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county  recorder,  by  whom  the  same  is  indorsed , 
«>ntered,  and  recorded,  in  all  respects,  as  required 
by  sections  4152,  4153,  Rev.  Bt,  will  not,  by 
withdrawing  the  instrument  from  the  files  for 
other  than  a  temporary  purpose,  lose  his  priority 
ot  lien  as  against  a  judgment  creditor  of  the  mort- 
gagor, who  causes  an  execution  to  be  levied  on 
file  mortgaged  property  before  the  Instrument  is 
again  deposited  with  the  clerk  or  the  recorder. 
2.  The  recording  of  a  chattel  mortgage,  in 
aoccudance  with  section  4158  of  the  Hevlsed  Btat- 
otes,  is  a  substantial  compliance  with  the  statu- 
tory requirement  that  the  mortgage,  or  a  true 
copy  thereof,  when  deposited  in  the  ofBce  of  the 
township  clerk  or  county  recorder,  shall  be  there 
kept  for  the  inspection  of  all  persons  interested. 
{Syllabus  by  the  Court.) 

Error  to  drcolt  court,  Knox  conuty. 

JoHcph  H.  Colopy  and  Levi  F.  Colopy, 
the  defendants  In  error,  brought  their  ac- 
tion of  replevin  In  the  court  ot  cointnun 
SleaB  afratnst  John  O.  Stevennon,  sheriff  of 
Inox  county,  the  plaintiff  in  error,  for 
the  recovery  of  Bpeeitlc  person  a  I  property, 
and  for  daniageM  for  Its  detention.  The 
answer  to  tiie  petition  was  a  general  de- 
nial. A  jury  vraB  waived;  the  caae  was 
Buhmitted  to  the  court;  and  the  court 
made  the  following  flndlnjCB  of  fact  and 
law:  " I  find  the factB  to  be  ns  follows: 
That  on  the  4tb  day  of  September,  A.  D. 
188(5.  J.  A.  Colopy  executed  and  delivered 
to  Joseph  H.  Colopy  a  chattel  morttfaKe 
on  the  property  therein  deecrlbed,  consist- 
Ins;  of  the  property  described  In  the  peti- 
tion of  plaintiff,  and  on  thjs  same  date  a 
chattel  mortgage  to  Joseph  H.  and  Levi 
F.  Colopy  on  the  same  property,  and 
therein  described  and  set  forth ;  that  the 
chattel  mortgages  were  executed  and  affi- 
davits made  thereon  by  the  mortKat^eesin 
all  respects  as  required  by  the  statateti; 
that  at  Bald  date  tlie  mortgagor,  .Tona- 
than  Colopy,  resided  In  Brown  township. 
In  said  county  of  Knox,  and  has  been  a 
resident  of  said  township  ever  since  the 
execution  of  said  Riortgages;  that  said 
original  mortgages  were  on  the  9tb  day  of 
September,  A.  D.  1886,  deposited  by  the 
mortgagees  with  the  clerK  of  said  Brown 
township,  and  were  indorsed  and  entered 
In  a  registry  and  Index  book,  direct  and  re- 
verse, provided  for  that  purpose,  and  In  all 
respects  as  required  by  the  statutes,  (sec- 
tion 4152:)  that  on  the  request  of  the  par- 
ty depositing  said  mortgages,  Levi  F.  Col- 
opy, for  himself  and  Joseph  H.  Colopy,  the 
said  township  clerk  copied  and  recorded 
tbe  same  In  a  book  provided  by  the  town- 
sbip  trustees,  but  not  used  exclusively  for 
tbat  purpose;  that  said  book  was  used 
for  tbe  record  of  chattel  mortgages  and  for 
other  township  records,  and  was  a  mlscel- 
laneoos  record  book  for  said  township; 
tbat  said  record  had  an  Index  of  its  con- 
tents, and  that  said  mortgages  were  prop- 
erly entered  In  said  Index.  I  find,  further, 
tbat  the  part^  depositing  said  mortgages 
requested  said  township  clerk  to  deliver 
Haid  mortgages  to  him  after  tbe  same  had 
been  recorded,  and  that  said  party  was 
acting  for  himself  and  for  Joseph  H.  Colo- 
py; tbataftertbesame  had  been  recorded, 
and  on  the  9tb  day  of  September,  1886,  the 
said  township  clerk  did,  in  pursuance  of 
sdid  request,  deliver  to  said  mortgagees 
Maid  mortgages,  and  the  same  were  taken 
possession  of  and  retained  by  the  said 


mortisagees  until  tbe  6th  day  of  January, 
A.  D.  1887,  when  they  were  again  deposit- 
ed with  said  township  clerk.  I  find,  fur- 
ther, that  from  the  9th  day  of  .September. 
1SX»,  until  the  6th  day  of  January,  1887.. 
neither  the  original  mortgages,  nor  true 
cupies  of  the  same,  were  on  deposit  with 
said  township  clerk,  but  that.  In  addition 
to  the  registry  and  Index  of  said  morteages 
as  required  by  statute,  there  was  during  all 
said  time  a  true  copy  of  said  uiortgages 
In  said  book  as  recorded  therein,  and  In 
the  possession  a'  said  township  clerk  in 
his  office,  made  by  request  ot  the  party  de- 
positing the  same  as  aforesaid;  that  on 
tbe  8tb  day  of  December,  1886,  John  D.  Ew- 
ing,  a  judgment  creditor,  and  attorney  for 
himself  and  tbe  other  Judgment  creilltors, 
saw  and  examined  said  record ;  that  said 
mortgages  were  executed  and  deposited  In 
good  faith  to  secure  a  bona  tide  claim 
which  Is  still  unpaid,  and  tbat  among 
other  things  said  mortgages  provided  tbat 
In  case  of  default  of  payment,  or  any  at- 
tempt to  remove  said  property  out  of  the 
county,  or  upon  seizure  of  it  or  any  part 
thereof  by  process  of  law,  the  said  mort- 
gagees should  bare  tbe  right  to  take  pos- 
session of  the  same,  and  that  there  bad 
been  no  cbange  of  the  possession  of  said 
property  from  date  of  the  execution  of 
said  mortgages  until  said  levy,  said  prop- 
erty all  of  said  time  remaining  In  the  pos- 
session of  said  J.  A.  Colopy,  and  that  tne 
judgments  against  tbe  said  Jonathan  A. 
Colopy,  and  upon  which  executions  were 
Issued  to  defendant,  were  valid,  and  are 
still  unreversed  and  unsatisfied ;  tbat  on 
the6tb  day  of  January,  1887,  the  defend- 
ant, as  sheriff  of  said  county  of  Kpox,  and 
by  virtue  of  and  under  certain  executions, 
issued  upon  certain  judgments,  against 
tbe  said  Jonathan  Colopy,  levied  upon  the 
goods  and  chattels  descritjed  and  set  forth 
in  said  chattel  mortgages,  and  took  pos- 
seeslon  of  tbe  same  as  tbe  property  of  the 
said  Jonathan  Colopy.  I  find  that  at  the 
time  of  sucb  levy  neither  the  said  original 
mortgages,  nor  true  copies  thereof,  as  re- 
quired by  section  4152,  were  on  deposit 
with  said  township  clerk,  but  that  said 
mortgages  bad  been  taken  from  tbe  flies 
on  tbe  9th  day  of  September,  1886,  by  said 
mortgagees  as  aforesaid,  and  kept  oft  the 
files  until  after  said  levy,  and  until  the  6th 
day  of  January,  1887,  when  they  were 
again  deposited;  that  tbe  said  mortgagee 
were  not  taken  from  said  files  for  any  ten)- 
porary  purpose,  and  tbatduringthlstime, 
and  from  the  7th  day  of  September,  1886, 
and  continuously  until  after  said  levy  waa 
made,  tbe  record  ot  said  mortgages  was  la 
tbe  office  and  custody  of  said  township 
clerk;  tbat  neither  of  said  records  Included 
any  record  ot  tbe  indorsement  entered  on 
said  mortgages  at  the  time  ot  tbe  indorse- 
ment and  filing  of  tbesame.  As  to  tbe  law 
to  be  applied  to  said  facts,  I  find  and  so 
bold  tbat,  under  the  statutes  of  Ohio  and 
tbelaw  of  tbe  state  as  between  tbe  mortga- 
gees and  judgment  creditors,  it  is  essential 
to  the  validity  of  tbe  chattel  mortgagee 
thatthe  original  mortgages,  or  a  true  copy 
Of  the  same,  must  be  on  actual  deposit 
with  the  properofficers,  unless  withdrawn 
for  temporary  parpose  only;  that  a  rec- 
ord, under  section  4168,  does  not  dispense 
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with  the  neceeslty  of  having  the  original 
mortgaKeB,  or  a  true  copy  thereof,  on  act- 
ual depoBlt,  unlesa  withdrawn  for  tempo- 
rary parposee  only ;  that,  under  the  facta 
found  herein,  the  said  chattel  mortgaKea 
were  void  as  against  the  said  execution 
creditor.  I  find  that  at  the  commence' 
ment  of  this  suit  the  said  defendant  had 
the  right  of  possession  of  said  property, 
and  do  assess  his  damages  at  three  hun- 
dred and  sixty-six  dollars  and  seventy 
cents,  ($366.70.)  It  is  therefore  considered 
and  adjudged  by  me  that  the  defendant 
John  O.  Stevenson,  sheiiti,  recover  uf  said 
plaintiffs,  Joseph  H.  Colopy  and  Levi  F. 
Cblopy,  the  sum  of  f  366.70,  his  damages, 
so  as  aforesaid  assessed,  together  with  bis 
costs  In  his  behalf  expended,  taxed  at 
$— — ;  and  that  of  said  Judgment  to  J. 
S.  RIngwalt,  f206.45  bear  Interest  at  the 
rate   of  eight   per  cent,  from  this  day, 

(or  John  D.  Ewing,  making  9 in  all. " 

To  the  foregoing  rulings,  findings,  and 
judgment  the  plaintiffs  excepted,  and 
moved  to  set  aside  the  said  findings  and 
judgment,  and  for  a  new  trial;  which  mo- 
tion was  overruled,  and  exception  taken. 
The  circuit  court,  on  a  petition  in  error, 
reversed  the  judgment  of  tlie  court  below, 
and  held  that,  upon  the  facts  as  found  by 
the  court  of  common  plens,  the  judgment 
of  tbat  court  should  have  been  for  the 
said  Joseph  H.  Colopy  and  Levi  F.  Colopy, 
and  remanded  the  cause  for  further  pro- 
ceedings. To  reverse  the  judgment  of  the 
circuit  court  this  proceeding  in  error  is 
prosecuted. 

D.  F.  &  J.  D.  Ewing,  for  plaintiff  in  er- 
ror. H.  H.  &  R.  M.  Greer,  Cooper  &  Moore, 
and  C.  F.  Colrille,  for  defendants  in  error. 

DiOKMAN,  J.,  (nfter  atatingtbe  facta  as 
above.)  When  there  is  not  an  Immediate 
delivery  of  goods  to  the  mortgagee  at  the 
time  the  mortgage  Is  executed,  followed 
by  an  actual  and  continued  change  of  pos- 
session of  the  things  mortgaged,  the  mort- 
gage will  be  absolutely  void  as  against 
creditors  of  the  mortgagor,  subHequent 
purchasers,  anil  mortgagees  In  good  faith, 
unless  the  instrument,  or  a  true  copy 
thereof, is  forthwith  after  its  execution  de- 
posited either. with  the  township  clerk  ur 
county  recorder,  as  the  case  may  be, in  ac- 
cordance with  the  requirements  of  the 
statute.  Rev.  St.  §  4150.  It  is  made  the 
duty  of  the  officer  receiving  such  instru- 
ment to  indorse  tlioreon  the  time  of  receiv- 
ing it  and  Its  consecutive  number;  to  en- 
ter in  a  book  provided  by  the  township 
tmstees  or  county  recorder  the  names  of 
all  the  parties  to  the  instrument  alphabet- 
ically arranged,  with  the  number  of  the 
Instrument,  its  date,  the  day  of  Ullng  It, 
and  the  amount  secured  thereby;  and  to 
deposit  the  instrument  in  his  ofiSce,  to  be 
there  kept  for  the  inspection  of  all  persons 
interested.  Id.  §  4152.  The  statute,  how- 
ever, provides  tbat,  if  the  party  deposit- 
ing the  instrument  may  desire  to  have  it 
recorded,  the  officer  shall  record  the  same, 
at  the  expense  of  the  person  making  the 
Inquest,  In  a  book  provided  by  the  town- 
ship trustees  or  county  recorder;  and 
aball  enter  upon  the  margin  of  such  rec- 
ord, when  the  instrument  is  reflled,  any 
affidavit,     credit,   or    statement    placed 


thereon  after  it  was  recorded.  Id.  $  4153. 
It  is  contended  that,  notwithstanding  the 
recording;  of  the  chattel  mortgages  In  con- 
troversy, they  ceased  to  be  valid  liens  on 
the  mortgaged  property,  as  against  the 
executions  levied  upon  valid  and  subsist- 
ing judgments,  for  the  reason  tbat  from 
the  9th  day  of  September,  1S86,  until  the 
6th  day  of  January,  1887,  neither  the  orig- 
inal mortgages,  nor  true  copies  thereof, 
were  on  deposit,  having  been  on  request 
of  the  mortgagees,  Joseph  H.  Colopy  and 
Levi  F.  Colopy,  delivered  to  them  by  the 
township  clerk,  and  by  them  retained  un- 
til the  day  after  the  levy  of  the  executions, 
when  they  were  again  deposited  with  the 
township  clerk. 

It  is  now  provided  by  the  statotes  of 
many  of  the  states  tbat  mortgages  of  per- 
sonal property,  like  these  of  real  estate, 
shall  be  publicly  recorded,  in  order  to  give 
them  validity  against  any  but  the  parties 
themselves,  nnless  the  mortgagee  take 
and  retain  possession  of  the  property ;  la 
which  case  registration  is  dispensed  with, 
because  the  purpose  of  it— notice  of  the  ia- 
cumbrance— Is  accomplished  in  another 
way.  2  Hil.  Mortg.  244.  Registration  In 
those  states  becomes  a  substitute  fordeliv- 
ery,  and  enables  the  mortgagor  to  hold 
possession  until  default.  It  gives  notice 
to  the  world  of  the  liens  which  are  held  on 
property  by  persons  not  In  possession,  so 
as  to  prevent  credit  from  being  given  to 
the  holders  on  account  of  the  possession 
of  It.  In  Hen  of  a  delivery  of  possession  of 
the  mortgaged  property,  the  purpose  is 
accomplished  by  substituting  a  record  or 
a  filing  of  the  mortgage.  Mr.  Jones,  in 
his  treatise  on  Chattel  Mortgages,  (section 
190,)  says:  "In  almost  all  the  states  u( 
the  United  States,  the  statutes  in  effect 
make  a  recording  or  filing  of  the  instru- 
ment equivalent  to  a  change  of  posciession 
of  the  property. "  But  the  main  object  of 
either  filing  or  recording  is  to  give  the 
requisite  notoriety  to  the  mortgage  trans- 
action, although,  by  extending  the  mort- 
gage upon  the  record,  notice  of  Its  con- 
tents may  be  more  effectually  preserved 
than  by  simply  keeping  the  instrument  on 
file  until  it  is  canceled.  A  compliance  with 
the  statute  requires  that  the  Instrument 
when  deposited  shall  be  kept  in  the  office 
for  the  Inspection  of  all  persons  who  may 
be  interested.  The  Instrument  referred  to 
is  the  original  mortgage  or  a  true  copy 
cheroot.  If  the  original  is  not  placed  on 
file,  a  copy  must  be  sabstituted.  But 
such  copy,  within  the  meaning  of  the  stat- 
ute, may,  we  think,  be  either  In  the  form 
of  the  original  mortgage  and  so  Sled,  or 
it  may  be  a  transcript  which  is  spread  out 
la  eztenso  in  the  book  designed  for  the  re- 
cording of  chattel  mortgages.  To  protect 
creditors  of  the  mortgagor,  subsequent 
purchasers,  nnd  mortgagees  in  good  faith 
from  the  Imposition  which  might  be  prac- 
ticed upon  them  by  persons  appearing  to 
be  the  absolute  owners  of  goods  which 
art)  really  subject  to  incumbrance, it  la  evi- 
dent that  as  full,  clear,  and  explicit  notice 
of  such  incumbrance  may  be  given  by 
means  of  a  public  record  as  by  depositing 
the  instrument,  or  a  copy  of  it,  with  the 
towntihip  clerk  or  county -recorder,  as  di- 
rected by  statute.    It  la  a  legal  presump- 
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tion  tbat  all  persons,  aobject  to  any  law 
which  has  been  duly  promnlg:ated,  mast 
be  supposed  tu  be  acquainted  with  Its  pro- 
visions suf&cieutly  for  their  own  personal 
Kuidance.  A  judgment  creditor,  therefore, 
will  be  held  to  have  knowledge  that  the 
law  has  made  provision  not  only  for  de- 
positing, bat  also  for  recording,  mort- 
gages of  goods;  and,  by  examination  at 
the  proper  office,  he  may  readily  learn 
whether  his  debtor  has  or  baa  not  incum- 
bered his  property.  If  the  creditor  levies 
execution  upon  goods  pmbraoted  in  a  mort- 
gage that  has  been  already  recorded, 
though  the  original  be  not  on  file,  he  will 
du  8o  with  constructive  notice  of  and  sub- 
ject to  the  prior  incumbrance.  But  in  the 
case  at  bar  the  notice  was  actual,  for  by 
the  finding  of  facts  it  is  shown  that  long 
before  the  levy— as  early  as  the  8th  day  of 
December,  1886— a  Judgment  creditor  and 
attorney,  for  himself  and  the  other  Judg- 
ment credltors.saw  and  examined  the  rec- 
ord of  the  mortgages  executed  by  J.  A, 
Colopy.  Although  the  original  mortgages 
had  been  taken  from  the  files,  and  not  re- 
turned, yet  the  township  clerk  upon  re- 
ceiving them,  having  made  the  required 
indorsements  thereon,  and  having  entered 
them  In  a  registry  and  index  book,  direct 
and  reverse,  provided  for  that  purpose, 
and  having  afterwards,  at  the  request  of 
the  mortgagees,  copied  and  recorded  the 
instruments  in  the  regular  record  book, 
with  an  index,  of  its  contents,  the  judg- 
ment creditors  readily  acquired,  as  con- 
templated by  the  statute,  the  same  notice 
and  knowledge  which  they  would  have  re- 
ceived had  the  instruments  remained  on 
file  without  being  recorded.  By  the  act  of 
April  30, 1877,  (74  Ohio  Laws,  149,)  It  was 
made  the  duty  of  the  township  clerk  to 
record  any  chattel  mortgage  deposited 
with  blm,  at  the  expense  ot  the  person  de- 
positing it.  Chattel  mortgages  were 
thereby  placed,  as  to  recording,  upon  a 
level  with  mortgages  of  real  estate.  It 
evidently  was  not  the  intent  of  the  law, 
after  a  copy  of  the  original  mortgage  was 
thus  required  to  be  perpntuated  on  the  rec- 
ord, that  the  original  might  not  be  with- 
drawn from  the  clerk's  office  otherwise 
than  temporarily,  without  destroyiuK  Its 
force  as  a  prior  lien.  The  act  of  April  30th 
was  repealed  by  the  act  of  May  11, 1878, 
(76  Ohio  Laws,  519;)  but  it  was  then  en- 
acted, as  provided  in  section  4153  of  the 
Bevised  Statutes,  that  it  shall  be  the  duty 
of  the  recorder  or  clerk  to  record  any  chat- 
tel mortgage  at  the  expense  of  the  person 
depositing  the  same,  "if  the  party  deposit- 
ing such  mortgage  shall  desire  the  same 
recorded."  If  the  priority  of  the  lien  is  not 
to  be  lost  by  a  withdrawal  of  the  instru- 
ment when  the  recording  of  it  was  made 
compulsory,  we  do  not  think  that  a  ditfer- 
eot  rule  should  prevail  when  the  record- 
ing was  left  optional.  The  chief  purpose 
of  the  record  is  attained  In  the  one  case  as 
completely  as  in  the  other. 

It  is  said  in  behalf  of  the  plaintiff  in  er- 
ror that  the  only  object  of  the  statute  in 
aothoiizing  chattel  mortgage?  to  be  re- 
corded is  to  enable  a  duly-certified  copy  of 
the  record  of  the.  instrument  to  be  ad- 
mitted in  evidence,  as  provided  in  section 
4136  of  the  Be  vised  Statutes.  That  the  use 


of  a  certified  copy  of  the  record  lo  evidence 
might  be  an  important  incident  to  and 
benefit  from  the  recording  of  the  mortgage 
is  manifest;  but  such  use  can  no  more  be 
deemed  the  primary  object  of  recording  a 
chattel  mortgage  .than  the  admission  in 
evidence  of  a  duly-certified  copy  of  the  rec- 
ord can  be  regarded  as  the  main  object  of 
recording  mortgages  of  real  estate.  Our 
conclusion,  therefore,  is  that  by  recording 
the  original  mortgages  the  defendants  in 
error  substantially  compiled  with  the 
statutory  provision  for  depooiting  a  true 
copy  of  the  instruments  with  the  town- 
ship clerk,  and  that,  by  withdrawing  the 
originals  from  the  files,  the  mortgagees 
did  not  lose  their  priority  of  lien  as  against 
the  levies  made  by  the  sheriff.  Judgment 
affirmed. 


a  Ind.  A.  e») 

jEFFBBSONVn.LR,  M.  &  I.  R.  CO.  Bt  Ol.  T.  ' 

Pbters. 

(Appellate  Cowrt  of  Indiana.    April  8;  1891.) 

IUiuto.LD  CoHPAXiBB — Killing  Stock — FsKoixa 
Tkack. 

1.  Bev.  Bt  Ind.  gj  4025-1031,  respecting  the 
liability  of  railroad  companies  for  killing  stock, 
are  not  repealed  by  Acts  Ind.  April  8  and  18, 
1885,  requiring  railroads  to  be  fenced.  Following 
Railroad  Ck>.  v.  Dunlap,  112  Ind.  93,  13  N.  K 
Rep.  40S. 

2.  The  fact  that  part  of  a  railroad's  main  line 
Is  situated  within  a  city,  and  within  rhe  road's 
"switoh  limits, "  does  not  relieve  the  company 
from  the  statutory  duty  of  fencing  its  line  at 
that  point,  where  the  nearest  objects  are  a  build, 
log  175  feet  to  the  north,  a  crossing  175  feet  to 
the  south,  and  a  yard  track  parallel  to  the  main 
track,  and  60  feet  east  of  it,  and  tbe  ground  be 
tween  those  points  is  unoccupied. 

Appeal  from  circuit  court, Clark  county; 
C^ARLKS  P.  Fbbodhon,  Judge. 

S.  Staaalfer,  for  appellants,  cited  the  fol- 
lowing cases  to  show  that  defendant  need 
not  fence  its  switch  limits:  Railroad  Co. 
V.  Oestel,  20  Ind.  231 ;  Railroad  Co.  v.  8u- 
man,  29  Ind.  40,  42;  Railroad  Co.  v.  Park- 
er, Id.  471,  47a;  Railroad  Co.  v.  Beatty,  86 
Ind.  15,20:  Railroad  Co.  v.  Bowyer,46  Ind. 
496,  498;  Railroad  Co.  v.  Crandall,  6!:i  Ind. 
865;  Railroad  Co.  v.  Forshee,  77  Ind.  168, 
1«3;  Railroad  Co.  v.  Herbold,  99  Ind.  91, 
93;  Railway  Co.  v.  Leak,  89  Ind.  596,  5i>v. 
This  case  holds  also  that  where  a  fence  is 
not  required  on  one  side  the  road  need 
not  be  fenced  on  the  other  side.  Railroad 
Co.  V.  Willis.  93  Ind.  507,  610,  Railroad  Co. 
V.  Christy,  43  Ind.  143.  This  case  is  cited 
with  approval  in  Railroad  Co.  v.  Cran- 
dall, 58  Ind.  865,  867:  Railroad  Co.  v< 
Thomas,  84  Ind.  194, 196;  Railroad  Co.  v. 
Herbold,  99  Ind.  91,93;  Railroad  Co.  v. 
Quick.  109  Ind.  295,  298,  9  N.  E.  Rep.  788, 
925 ;  Railroad  Co.  v.  Sawyer,  109  Ind.  842, 
10  N.  E.  Rep.  105. 

Geo.  H.  Voigbt,  tor  appellee. 

BBiNnARD,  J.  The  appellee  brought  this 
action  before  a  justice  of  the  peace  for  the 
value  of  a  mare  alleged  to  have  been  in- 
jured by  a  locomotive  running  on  tbe  rail- 
road of  appellants  within  the  corporate 
limits  of  the  city  of  Jeffersonville, ,  The 
case  was  appealed  to  the  circuit  couirt, 
where,  upon  issues  Joined,  it  was  submit- 
ted for  trial  to  the  court  on  an  agreed 
statement  of  the  facts.    The  trial  court 
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loand  In  favor  of  the  plaintiff,  wbo  Is  the 
appellee  here.  A  motion  for  a  new  trial 
was  made  by  the  appellants,  and  over- 
mled  by  the  court,  and  from  that  deciHlon 
this  appeal  ie  prosecuted  by  them. 

The  only  subject  presented  for  our  con- 
aideration  is  tbe  correctness  of  the  decis- 
ion of  tbe  lower  court  in  overraling  the 
notion  for  a  new  trial.  Tbe  animal  in- 
jured went  upon  the  track  of  appellants' 
railroad  at  a  point  within  tbe  city  limits 
where  tbe  road  was  not  fenced.  The  con- 
tention of  appellants  is:  (1)  That  the 
acts  of  April  8  and  April  18,  1885,  repeal 
tbe  law  making  railroad  companies  liable 
for  injury  to  stock  within  the  corporate 
HmltB  of  a  city;  (2)  that,  even  if  this  were 
not  so,  there  would  still  be  no  liability, 
because,  at  tbe  particular  place  where  tbe 
animal  walked  onto  the  track'  and  was 
■truck,  tbe  appellants  were  not  legally 
bonnd  to  maintain  a  fence. 

Tbe  first  proposition  has  been  decided 
adveiaely  to  tbe  claim  of  tbe  appellants 
to  tbe  case  of  Railroad  Co.  v.  Dunlap,  11^ 
Ind.  93,  13  N.  E.  Rep.  403.  This  is  fully 
eoDcedeid  by  appellants'  connsel  in  tbelr 
brief,  but  they  ask  the  supreme  court,  to 
which  this  cause  had  been  appealed,  and 
from  which  it  was  transferred  to  this 
eonrt  under  tbe  act  of  February  28, 1891, 
to  reconsider  the  questions  there  decided, 
and  overrule  that  case.  We  have  ex- 
amined the  questions  discussed  and  decid- 
ed in  that  case,  and,  being  fully  BatlBfled 
of  the  correctness  of  the  conclusions  there 
reached,  are  unwilling  to  make  a  ruling 
in  conflict  therewith.  We  therefore  pass 
to  tbe  consideration  of  tbe  second  propo- 
aition. 

The  liability  of  the  appellants  in  this 
case  depends,  of  course,  upon  wbetber 
they  were  under  legal  obligation  to  fence 
the  track  at  the  point  where  the  animal 
entered  upon  tbe  same.  We  fully  agree 
with  the  connsel  for  appellee  that  the  bur- 
den of  proof  Is  upon  the  appellants  to 
show  that  the  sitnation  and  surround- 
ings are  such  as  to  bring  them  within  one 
of  the  exceptions  to  the  rule  which  re- 
quires them  to  fence.  Railway  Co.  v. 
Parker,  109  Ind.  235,  9  N.  E.  Kep.  787; 
Railroad  Co.  v.  Herbold,  99  Ind.  91.  That 
the  courts  do  recognise  many  exceptions 
to  this  general  rule,  although  the  statute 
itself  does  not,  in  terms,  contain  any  of 
these,  is  well  settled  by  authority.  Rail- 
road Co.  v.  Herbold,  supra.  The  general 
character  of  these  esceptiuns,  and  tbe  au- 
thorities in  support  thereof,  are  elaborate- 
ly discussed  in  the  able  opinion  of  tbe 
court  in  that  case,  and  we  quote  so  much 
of  that  opinion  as  is  Illustrative  of  the 
point :  "  If  the  place  is  one  that  cannot  he 
fenced  without  interfering  with  tbe  busi- 
ness of  the  company  in  the  discbarge  of  its 
duty  to  the  public,  or  If  the  place  is  one 
which  cannot  be  fenced  without  interfer- 
ing with  the  use  of  a  highway,  then  tbure 
is  no  obligation  to  fence  resting  upon  the 
company.  Railway  Co.  v.  Leak.  89  Ind. 
686:  Railroad  Co.  v.  Kinney,  8  Ind.  402; 
Railroad  Co.  r.  «uraan.  29  Ind.  40:  Rail- 
road Co.  V.  Christy,  43  Ind.  143."  "If  the 
company  cannot  fence  at  the  place  where 
the  animals  entered  without  endangering 
the  safety  of  the  persons  engaged  in  the 


management  and  running  of  its  locomo- 
tives and  trains,  it  is  absolved  from  the 
statutory  dut.v  of  fencing.  Railway  Co. 
V.  Kneadle,  94  Ind.  454;  Railroad  Co.  v. 
Willis,  93  Ind.  507." 

Tbe  question  Is,  have  tbe  appAllants 
brought  themselves  within  the  scope  of 
either  of  these  exceptions?  Wbetber  a 
company  is  or  is  not  obliged  to  fence  its 
road  at  a  given  point  is  a  question  of 
law,  and  not  of  fact.  1  Thomp.  Neg.  p. 
522,  and  aathoritles  cited.  When,  there- 
fore, tbe  point  at  which  the  animal  en- 
tered upon  tbe  track  and  its  surroundings 
has  been  clearly  established,  it  then  t>e- 
comcs  a  question,  purely  legal  in  its  char- 
acter, wbetber  or  not  the  company  is 
bound  to  fence.  In  this  case  tbe  place  at 
which  the  horse  went  onto  the  track  and 
was  Injured  is  on  the  main  line  of  appel- 
lants' road  in  the  city  of  JetfersonviUe. 
At  that  point  thetrack  is  not  used  for  any 
purpose  other  than  the  passing  of  trains 
coming  in  and  going  out.  Tbere  is  no 
building,  station,  or  siding  near  the  point 
where  the  animal  entered.  The  nearest 
building  is  "North  Tower,"  which  is  175 
feet  north  of  this  point.  It  is  not  a  pas- 
senger or  freight  station.  There  Is  anoth- 
er track  of  appellants'  road  coming  out 
of  the  yard,  and  running  for  a  short  dis- 
tance nearly  parallel  with  the  main  line  at 
the  point  where  the  animal  entered.  This 
track  intersects  the  main  line  at "  North 
Tower,"  which,  as  we  have  seen,  is  175 
feet  from  the  point  under  consideration, 
and  the  nearest  point  to  this  yard  crack  is 
60  feet  distant.  The  first  crossing  of  the 
main  line  south  of  the  point  of  entrance  is 
Locnst  street,  which  is  also  about  175  feet 
distant.  The  first  crossing  north  is  Tenth 
street,  which  is  still  north  of  and  beyond 
"North  Tower."  We  have,  then,  as  tbe 
nearest  objects,  the  "North  Tower.  "175 
feet  north,  the  crossing  on  Locust  street, 
175  feet  south,  and  the  yard  track,  80  feet 
east.  The  ground  adjoining  tbe  main 
track  on  both  sides,  so  far  as  wo  are  able 
to  learn  from  tbe  map  submitted  and  the 
agreed  facts,  is  not  occupied  for  uny  pur- 
pose. We  do  not  think  it  appears  with 
sufficient  certainty  that  the  situation  and 
surroundings  are  such  that  a  fence  could 
not  be  maintained  at  the  point  under  con- 
sideration without  interfering  with  the 
company's  business  transactions,  or  with 
the  proper  discharge  of  its  daty  to  the 
public,  or  without  endangering  the  safety 
of  the  company's  employes,  or  those  en- 
gaged in  opera  ting  the  trains;  and  as  it  is 
the  duty  of  appellants,  as  we  have  seen, 
to  make  this  clear  in  tbelr  proof,  we  do 
not  regard  the  finding  of  the  lower  court 
on  this  question  as  improper  or  unwar- 
ranted. 

Appellants  further  contend  that  the 
point  under  consideration  was  within  tbe 
switch  limits  of  the  road,  and  that,  there- 
fore, they  were  not  bound  to  fence.  The 
authorities  cited  by  them  on  this  pi>int 
do  not  sustain  them  in  their  claim.  We 
think  the  answer  to  tbe  question  whether 
a  railroad  company  is  bound  to  fence 
within  such  imilts  or  not  depends  alto- 
gether npon  the  peculiar  circumstances  of 
each  cane,  and  no  general  rule  can  be  laid 
down  that  will  cover  every  caae  wlilcb 
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falls  within  that  broad  and  comprefaenslTe 
term  "switch  limltfi."  Such  limits,  In  the 
case  at  bar,  would  embrace  the  entire 
■cope  of  teirttory  over  which  the  appel- 
lants' road  extends,  within  the  bound- 
aries of  the  city  ot  Jefferson Tllle;  and  we 
cannot  say,  without  evidence  clear  and 
positive,  that  these  entire  limits  fall  wlth- 
ui  some  of  the  exceptions  to  the  general 
rale  requiring  the  road  to  be  fenced.  Nei- 
ther does  It  appear,  as  urged  by  .appel- 
lants' counsel,  that  the  track  at  the  point 
where  the  animal  entered  was  used  for 
'station  grounds  or  approaches,  or  In- 
closed lands  used  tor  switches,  side  tracks, 
or  turn-outs, "  and  hence  the  authorities 
cited  from  the  Amer.  &  Eng.  R.  R.  Gas.  dn 
not  apply.  We  find  no  error  which  would 
warrant  as  in  disturbing  the  Judgment  of 
the  lower  court.  Judgment  affirmed,  with 
costs. 


O  tad-  App.  128)  

Town  op  Laubbl  v.  Bi<im. 
{AppeOate  Court  o/  Indiana    April  16,  isn. ) 

MmnCIPAI.  COBPOB4TION8  —  TiTABIT.lTT  VOR  AOTB 
OF  UA.R8K1I.. 

A  town  la  not  responsible  for  an  nnlawfal 
arrest  by  the  town  marsnal,  since  in  maUng  ar- 
reata  he  la  acting  for  the  pnbllo,  and  la  not  the 
agent  of  Um  town. 

Appeal  from  circuit  court,  Franklin 
county:  F.  S.  Swift,  Judge. 

Vrmston  A  Carter,  for  appellant.  F.  M. 
Alexander,  for  appellee. 

Cbchpackrr,  J.  William  R.  Blue  sued 
the  town  of  Laurel  for  damages  resulting 
from  false  imprisonment.  The  complaint 
states  that  in  July,  1887,  one  Burris  was 
the  marshal  of  the  town  of  Laurel,  and  as 
such  officer  he  wrongfully  and  unlawfully 
arrested  the  apijellee,  without  a  warrant, 
and  under  the  provisions  of  an  ordinance 
theretofore  adopted  by  the  town  truBtees, 
but  which  was  wholly  without  authority 
and  void;  that  said  marshal  took  the  ap- 
pellee in  custody,  and  wrongfully  and  un- 
fa wfnlly  restrained  him  of  his  liberty  for  a 
long  space  of  time,  much  to  his  disgrace 
and  humiliation,  whereby  he  was  dam- 
aged. Two  paragraphs  of  complaint  were 
filed,  and  both  proceed  upon  the  general 
theory  that  the  town  corporation  was 
responsible  for  the  tortions  act  of  the 
marshal  in  arresting  the  appellee.  The 
ordinance  under  which  the  arrest  is  alleged 
to  have  been  made  is  set  out  in  the  com- 
plaint. It  provides  that  whoever,  being  In 
a  condition  of  intoxication,  shall  stagger, 
reel,  or  lie  down  upon  any  street  or  alley 
in  the  town  of  Laurel  shall,  upon  convic- 
tion, be  fined  not  more  than  ten  nor  less 
than  five  dollars.  A  demurrer  was  filed 
to  the  complaint  and  overruled,  and  the 
apiiellant  excepted.  The  cause  was  put 
At  issue,  and  tried  by  a  Jury  A  verdict 
was  returned  in  favor  of  the  appellee,  and 
Judgment  entered  npon  the  verdict.  A  mo- 
tion for  a  new  trial  was  filed  by  the  appel- 
lant and  overruled.  Errors  are  assigned, 
properly  presenting  for  decision  the  ruling 
of  the  trial  court  upon  the  demurrer  to 
the  complaint  and  the  motion  for  a  new 
trial. 

The  controlling  question  in  this  case  is, 
can  tbtf  town  of  Laurel  beheld  responsible 


tor  an  unlawful  arrest  by  Its  marshal  un- 
der an  Invalid  ordinance,  and  without  a 
warrant?  The  question  of  the  respoosl- 
bllity  of  a  mnniclpality  for  tiie  tortious 
act  of  one  of  its  officers  must  depend  tor 
its  solution  upon  the  character  of  the  act 
the  officer  was  engaged  In  at  the  time  of 
the  commission  of  the  tort.  Cities  and 
towns  Incorporated  under  the  laws  of  this 
state  have  two  general  classes  of  functions, 
which  may  be  denominated  governmental 
and  domestic  or  corporate.  All  laws  and 
ordinances  Intended  to  secure  the  peace 
and  good  order,  or  to  preserve  tho  health 
and  morals,  of  the  public,  are  In  the  nat- 
ure of  police  regulations,  and  are  essen- 
tially governmental  in  their  character. 
Their  enactment  and  enforcement  are 
functions  of  the  sovereignty,  and  they  are 
designed  for  the  benefit  of  the  public,  as 
distinguished  from  the  municipality.  In 
the  distribution  of  the  powers  of  govern- 
ment the  legislature  haii  made  municipal 
corporations  special  public  agents,  and 
delegates  them  with  authority,  to  a  lim- 
ited extent,  to  enact  and  enforce  certain 
prescribed  police  regulations  within  their 
respective  localities.  And  In  the  execution 
of  such  laws  the  officers  of  the  corpora- 
tion discharge  duties  for  the  public,  rather 
than  the  corporation,  and  this  is  true 
whether  the  laws  were  enacted  by  the 
state  or  by  thecorporate  authorities.  Any 
officer  of  a  municipal  corporation  whose 
duty  In  whole  or  In  part  is  to  enforce  ob- 
servance to  such  laws  or  ordinances,  while 
so  engaged  Is  acting  for  the  public,  and  is 
not  the  agent  of  the  municipality  In  its 
domestic  or  corporate  character.  The  du- 
ties of  the  office  ot  town  marshal  are  both 
public  and  corporate.  This  office  Is  creat- 
ed by  the  legislature,  and  the  Incumbent 
must  be  selected  la  the  manner  and  for 
the  term  prescribed  by  legislative  enact- 
ment. The  marshal  of  thetown  of  Laurel 
was  attempting  to  execute  a  public  duty 
at  the  time  of  the  commission  of  the  tort 
complained  of  In  this  case,  and  for  this  the 
town  cannot  be  held  responsible.  In  the 
case  of  City  of  Lafayette  v.  Timberlake, 
88  Ind.  830,  In  discussing  a  similar  ques- 
tion, Elliott,  J.,  said  :  "Officers  appoint- 
ed to  execute  the  laws  and  ordinances  are 
not  agents  engaged  In  corporate  duties, 
but  are  public  officers,  appointed  at  the 
command  of  the  legislature  by  the  corpo- 
rateauthoritles.  There  is  no  more  reason 
f  or  holdlngcltles  responsible  for  the  wrongs 
of  police  officers  than  there  is  lor  holding 
counties  or  townships  responsible  for  tlM 
torts  of  sheriffs  and  constables. "  Judge 
Dillon,  In  his  work  on  Municipal  Corpora- 
tions, (3d  Ed.,  $976,)  declares  that, "  agreea- 
bly to  the  principles  Just  mentioned,  police 
officers  appointed  by  a  city  are  not  its 
agents  or  servants,  so  as  to  render  it  re- 
sponsible for  their  unlawful  or  negligent 
acts  in  the  discharge  of  their  duties ;  and 
accordingly  a  city  is  not  liable  for  an  as- 
sault and  battery  committed  by  Its  police 
officers,  though  done  In  an  attempt  to 
enforce  an  ordinance  of  the  city ;  nor  for 
an  arrest  made  by  them  which  is  Illegal 
for  want  of  a  warrant. "  See,  also,  upon 
the  same  subject,  Faulkner  v.  City  ot 
Aurora,  86  Ind.  180;  City  of  Anderson  v. 
East,  117  Ind.  126, 19  N.  B.  Rep.  786.     We 
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hare  no  beeltaney  In  declaring  that  the 
town  of  Laurel  cannot  be  beld  respoiialble 
for  the  alleged  tort  of  its  marsltal  In  mak- 
ing the  arrest  mentioned  In  thecomplaint, 
and  that  the  demurrer  to  the  complaint 
ought  to  have  been  sustained.  We  Inti- 
mate no  opinion  upon  the  validity  of  the 
ordinance  set  out  in  the  complaint,  as  our 
conclusion  upon  the  other  question  renders 
It  unnecessary.  The  judgment  Is  reversed, 
with  costs,  with  Instructions  to  the  trial 
court  to  sustain  the  demurrer  to  the  com- 
plaint, and  proceed  further  In  accordance 
with  this  opinion. 


0  Ind.  App.  m) 

Louisville,  N.  A.  &  C.  Rt.  C!o.  t.  Thomas. 
(Appellate  Covrt  of  Indiana.    April  16,  1891.) 

RAnJMAD  COHFAiriBB— STOOK-ElLLraa — Vbrdict. 

In  an  action  atcainst  a  railroad  company 
for  killing  a  male,  the  jury  found  that  the  mule 
entered  upon  the  railroad  track  through  a  defect- 
ive gate  erected  hy  the  company  in  the  fence  in- 
oloslng  its  track  for  the  convenienoe  of  an  adja- 
cent land-owner.  Held,  that  it  is  only  at  farm 
crossings  that  gates  may  be  erected  to  which  Acts 
Ind.  April  S  and  18, 1885,  will  apply.  The  verdict 
of  the  jury  being  uncertain  and  ambiguous  as  to 
whether  there  was  a  farm  crossing  at  the  plaoe 
where  the  gate  was  erected,  the  motion  for  avenfre 
de  novo  should  have  been  sustained. 

Appeal  from  circuit  court,  Lawrence 
county;  £.  D.  Pearson,  Jud^e. 

C.  C.  Matson  and  E.  C.  Field,  for  appel- 
lant.   M.  Matthews,  for  appellee. 

New,  J.  This  action  was  commenced  in 
a  justice's  court  In  Monroe  county  by 
John  N.  Thomas,  the  appellee,  to  recover 
damages  from  the  appellant. for  the  killing 
of  appellee's  mule  on  the  track  of  the  ap- 
pellant in  said  county.  An  appeal  was 
taken  to  the  circuit  coort  of  that  county, 
and  from  there,  upon  application  for 
change  of  venue,  the  cose  was  sent  to  the 
Lawrence  circuit  court.  The  complaint, 
after  being  amended  in  the  circuit  court, 
was,  In  substance,  that  which  is  in  nse  In 
this  state  In  actions  to  recover  tor  stock 
killed  by  a  railway  company  because  of 
the  railroad  not  being  securely  fenced  at 
the  place  where  the  stock  entered  upon 
the  same.  The  canse  was  tried  by  a  jury, 
who  returned  a  special  verdict,  at  the  re- 
quest of  the  appellant,  as  follows:  "(1) 
We  find  that  on  the  16th  day  of  June,  18S8, 
the  defendant  was  a  corporation  operat- 
ing a  line  of  railway  tbrougb  the  county 
of  Monroe,  in  the  state  of  Indiana.  (2) 
We  And  that  on  the  16th  day'  of  June,  1SS8, 
John  N.  Thomas,  the  plaintiff,  was  the 
owner  of  one  dapple  gray  mare  mule  of 
the  value  of  fl50;  that  said  mule  escaped 
from  the  farm  of  said  plaintiff  on  the  15th 
day  of  June,  1888,  to  the  public  highway 
leading  to  the  town  of  Ellettsvllle,  In  said 
Monroe  county.  (3)  We  find  that  on  the 
16th  day  of  June,  1888,  the  said  mule,  at 
the  county  of  Monroe,  In  the  state  of  In. 
dlana,  wandered  upon  the  track  of  the  de- 
fendant railway  company,  and  was  then 
and  there,  by  the  cars  and  locomotive 
then  and  there  by  the  defendant's  railway 
company  and  its  employes  operated  upon 
its  said  line  of  railway,  run  against  and 
over,  and  thereby  injured  and  killed.  (4) 
We  find  that  said  mule  entered  upon  the 
track  of  said  railway  company  through  a 


defective  gate,  erected  by  said  railway 
company  in  the  fence  indosing  Its  track, 
for  the  convenience  and  (UM:ommodatlon  of 
one  Harris,  an  adjacent  land-owner,  said 
gate  having  been  left  unlocked  and  open. 
(5)  We  find  that  at  the  place  where  said 
mule  entered  upon  the  track  of  the  defend- 
ant railway  company  the  said  track  was 
notsecurely  fenced  in."  Motions  were  then 
made  by  tbe  appellant,  as  follows,  each 
being  overruled  by  the  court,  and  excep- 
tion taken  to  each  ruling:  (1)  For  judg- 
ment In  Its  favor  on  the  special  verdict  of 
the  jury;  (2)  for  a  venire  de  no  ro;  (3)  for 
a  new  trial;  (4)  in  arrest  of  judgment. 
Judgment  was  then  rendered  for  the  ap- 
pellee on  tbe  special  verdict  for  f  150  and 
costs. 

Of  the  errors  which  am  assigned  by  tbe 
appellant.  It  will  not  be  necessary  that  we 
notice  any  except  the  first,  to-wlt,  that 
the  court  erred  In  overruling  the  appel- 
lant's motion  for  a  ventre  de  novo.  It  Is 
clear  from  the  facts  found  by  the  special 
verdict  that  the  mule  entered  npun  the 
railway  track  through  a  gate  which  had 
been  erected  by  the  appellant  in  tbe  fence 
inclosing  its  tracks,  for  the  convenience 
and  accomodation  of  Harris,  an  adjacent 
land-owner.  It  isalso  clear  that  although 
In  the  special  verdict  the  gate  is  character- 
ized as  "defective, "  the  mule  entered  upon 
the  track  through  the  gate-way  because 
tbe  gate  had  been  left  unlocked  and  open. 
The  liability  of  the  appellant  depends  up- 
on the  construction  which  should  be  g^ven 
to  the  acts  of  April  8  and  18, 1885,  (El- 
liott's Supp.  pp.  826, 827.)  These  acts,  as 
affecting  the  questions  arising  in  this  case, 
were  construed  by  the  supreme  court  of 
this  state  In  the  case  of  Hunt  v.  Railroad 
Co.,  112  Ind.  69,  13  N.  E.  Rep.  268;  Railroad 
Co.  V.  Dunlap,  112  Ind.  93,18  N.  E.  Rep. 403. 
The  construction  adopted  by  the  court  in 
that  case  Is,  we  think,  correct,  and  evi- 
dently was  the  result  of  a  most  careful 
consideration.  As  shown  by  the  opinion 
in  that  case,  the  law  at  the  time  of  the 
passage  of  said  acts  of  1885,  as  then  de- 
clared by  the  supreme  court,  was  that 
while  railway  companies  were  not  liable 
for  the  injury  or  killing  of  animals  of  ad- 
joining land-owners  for  whose  convenience 
farm  crossings  and  gates  were  construct- 
ed, where  the  animals  passed  to  the  track 
through  such  gates,  which  such  land-own- 
er failed  to  keep  closed,  they  were  liable 
to  other  persons  whose  animals  might 
pass  through  such  open  gates  to  the 
track,  and  be  there  injured  or  killed.  Rail- 
way Co.  V.  Thomas,  84  Ind.  194;  Bond  v. 
Railroad  Co..  100  Ind.  801;  Railroad  Co.  v. 
Mosier.  101  Ind.  597, 1  N.  E.  Rep.  197;  Rail- 
road Co.  V.  Qoodbar,  102  Ind.  696,  2  N.  E. 
Rep.  337,  and  8  N.  E.  Rep.  162;  Railway 
Co.  V.  Williamson,  104  Ind.  154,  8  N.  E. 
Rep.  814.  Such  was  the  state  of  the  law 
as  to  the  liability  o(  railway  companies 
for  stock  killed  In  cases  like  the  one  at  bar 
at  the  time  of  tbe  passage  of  the  acts  of 
1885.  To  allow  private  crossings  and 
gates  for  the  accommodation  of  adjoining 
land-owners  seemed  to  be  a  reasonable 
demand  upon  railroads,  if  not  a  necessity; 
and  therefore  It  was  held  that  In  sach 
casCM  railway  companies  ought  not  to  be 
liable  for  the  injury  or  killing  of  animals 


Digitized  by 


Google 


iDd.) 


SCHOOL  TOWN  OF  MILFOBD  v.  ZEI6LEB. 


of  adjoining  land-owners,  for  wbose  con- 
venience private  croHSlngs  and  gates  were 
constructed,  wtien  the  animals  passed  to 
tiie  tracli  through  aucii  gates,  wblcli  each 
land-owner  lalled  to  iteep  closed.  But  as 
to  all  otber  persons  whose  stock  might 
pass  through  such  gate«  to  the  railway 
track,  and  there  be  injured  or  killed,  a  dif- 
ferent rule  was  applied,  as  we  have  seen. 
This  was  claimed  to  be  an  inconsistent 
and  harsh  rnleagainst  railway  companies. 
That  the  legislature,  by  the  acts  of  1S85, 
iutended  to  make  some  change  in  the  law 
as  It  was  held  to  be  at  the  time  of  the  pas- 
sage of  those  acts,  cannot  be  doubted; 
otherwise,  as  is  well  said  in  the  case  of 
Hunt  V.  Railroad  Co.,  supra,  it  would  be 
convicted  of  the  folly  of  enacting  what 
was  the  law  already.  The  court,  as  we 
understand  that  case,  held  that,  in  the  ab- 
sence of  negligence,  railway  companies  are 
not  liable  for  the  Injury  or  killing  of  an- 
imals which  enter  upon  their  tracks 
through  gates  at  farm  crossings,  whether 
such  gates  and  crossings  were  constructed 
before  or  since  the  acts  of  1885:  whether 
the  stock  injured  or  killed  belonged  to  the 
adjacent  land-owner,  and  frohi  Ills  lands 
passed  through  such  gates  to  the  railway 
tracks;  or  whether  the  stock  belonged  to 
otber  persons,  flndlng  its  way  onto  the 
lands  of  the  adjacent  land-owner,  and 
from  thence  through  such  gate  to  the  rail- 
way track.  Nor  will  it  matter  whether 
sucb  gates  at  farm  crossings  were  con- 
structed by  the  railway  company  for  the 
convenience  of  the  adjacent  land-owner, 
or  by  the  land-owner  himself  at  a  farm 
crossing,  with  the  consent  of  the  rail  way 
company. for  the  convenience  of  such  land- 
owner. As  we  construe  the  acts  of  1885, 
it  is  only  at  farm  crosslugs  that  gates 
may  be  erected  to  which  the  law,  as  above 
stated,  will  apply.  We  think  that  the 
finding  of  the  jury  is  uncertain  and  am- 
biguous as  to  whether  there  was  a  farm 
crossing  for  the  convenience  and  accom- 
modation of  Harris,  at  the  point  where 
they  find  the  gate  to  have  been  erected  by 
the'railway  company,  for  the  convenience 
and  accommodation  of  .said  Harris,  We 
think,  therefore,  that  the  motion  for  a 
venire  de  noro  should  have  been  sustained 
by  the  court.  Judgment  reversed,  with 
costs,  with  instructionM  to  the  court  be- 
low to  sustain  the  appellant's  motion  for 
a  renin  de  novo. 


a  Ind.  A.  US)  

SoHooi,  Town  or  Uiuobd't.  Zkiolkb. 

(AppeUate  Covrt  of  IndUvna.    April  16,  1891. 

Schools— Contbaots—Db  Facto  OvncBits— 

FOWEK  OF  TBC8TXS8. 

1.  Where  school  trustees,  with  the  scqul- 
escenoe  of  the  school  town,  continue  to  act  as 
such  after  the  expiration  of  their  term,  and  be- 
fore their  successors  are  appointed,  they  are  offi- 
cers de  facto,  and  a  contract  with  a  teacher  en- 
tered Into  by  them  is  binding  on  the  town. 

8.  Such  contract  cannot  be  assailed  by  sub- 
sequently elected  trustees  on  the  ground  that  it 
was  fraudulently  made  by  the  former  board  in 
order  to  forestall  them,  wlien  it  is  not  alleged 
that  the  teacher  was  a  party  to  the  fraud. 

8.  The  board  of  school  trustees  may  bind 
the  school  town  t^  a  contract  with  a  teacher, 
though  the  contract  is  not  to  be  performed  be- 
fore the  election  of  a  new  board. 


4.  Where  an  order  employing  a  teacher  is 
passed  at  a  session  of  the  board  of  school  trus- 
tees, it  is  immaterial  that  the  ti'ustees  signed  the 
contract  at  different  times. 

6.  A  contract  with  a  teacher  cannot  be  an- 
nulled by  the  subsequent  action  of  the  school 
town  in  abolishing  the  department  in  which  she 
was  engaged  to  teach. 

Appeal  from  cin>uit  court,  Decatur  coun- 
ty;  S.  A.  BoNN-RR.  Judge. 

Ewiug  &  Ewing,  for  appellaut.  W,  A. 
Moore,  for  appellee. 

BoBiNSON,  J.  This  was  an  action  by 
the  appellee  to  recover  damages  for  breach 
of  contract  entered  into  between  appellee 
and  appellant  for  services  as  a  teacher  in 
the  public  schools  ot  Milford.  The  ma- 
terial allegations  in  the  complaint  arethat 
the  appellant  is  a  school  corporation  duly 
organized  under  and  pursuant  to  the  laws 
of  the  state  of  Indiana,  by  the  corporate 
name  of  the  town  ot  Milford;  that  the 
year  ensuing  from  June,  18S5,  Jesse  Staf- 
ford, John  Alexander,  and  Elbridge  Butler 
were  the  acting  board  of  trustees  of  said 
school  corporation;  that  said  trustees  in 

session  on  the '■  day  of ,  1886, 

passed  an  ordinance  entered  ot  record, em- 
ploying the  appellee  to  teach  in  one  of  the 
departments  ot  said  school  ot  said  town 
for  a  period  of  80  weeks,  of  5  days  each, 
from  the  20th  day  of  September,  1886,  at 
the  sum  of  %'2  per  day;  that,  in  pursuance 
of  such  action,  a  written  contract  was 
executed  by  and  between  said  Stafford  aud 
Alexander,  as  such  trustees,  and  said  appel- 
lee, by  which  she  was  employed  to  teach  in 
said  school  for  said  school  year,  to-wit, 
for  the  period  of  30  weeks,  and  upon  the 
terms  aforesaid,  (a  copy  of  the  contract 
was  filed  and  made  a  part  ot  the  com- 
plcdnt;)  that  at  said  time  the  appellee 
was  a  regularly  licensed  teacher  of  said 
connty,  and  held  the  necessary  license  and 
certificate  from  the  county  superintendent 
of  schools  of  said  county;  that  thereafter, 
to-wit,  June,  1886,  John  H.  Brindley, 
James  D.  Braden,  George  S.  Dickey  were 
elected  and  quallBed  as  school  trustees  ot 
said  town,  reorganizing  the  board  as  re- 
quired by  statute,  and  acted  as  such  board 
for  the  year  ensuing  thereafter;  that  said 
new  board,  as  thus  reorganized,  repudiated 
the  contract  hereinbefore  mentioned,  and 
employed  otber  teachers,  and  refused  to 
recognize  the  plaintiff  as  a  teacher  in  said 
school,  although  she  was  ready,  able,  and 
willing  to  perform  her  said  contract,  and 
so  informed  said  school  board,  but  appel- 
lant refused  to  perform  its  part  of  said 
contract;  thatsald  board  brought  against 
ber  no  charge  oraccnsation  of  immorality 
or  incompetency,  but.  without  any  cause 
whatever,  violated  said  contract  as  afore- 
said; aud  she  further  says  thatthedateat 
which  she  learned  said  board  bad  repudi- 
ated said  contract  was  at  a  scsason  ot  the 
year  when  she  could  not  obtain  employ- 
ment as  a  teacher  elsewhere,  although  she 
made  diligent  effort  to  obtain  said  em- 
ployment ;  that  she  was  compelled  to  and 
did  lose  from  ber  said  business  as  a  ted,ch- 
er  all  of  the  time  of  said  school  year  as 
aforesaid ;  that  she  held  herself  in  readi- 
ness at  all  times  to  perform  her  said  con- 
tract under  the  direction  of  said  board ; 
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and  was  damaged,  etc.  The  appellant  de- 
marred  to  the  complaint,  wUich  was  over- 
ruled, and  tben  answered  In  four  para- 
graphs: fYrat, general  denial;  second, noa 
est  factum;  third,  that  the  incorporated 
town  of  Milford  did  not,  by  her  board  of 
trustees,  seleut  or  appoint  Jesse  Stafford 
and  John  W.  Alexander  to  the  office  of 
trustees  for  appellant,  but  that  they,  In 
connection  with  one  Elbridge  Butler,  ese 
cnted  and  filed  bonds  as  such  trustees 
with  the  auditor  of  Decatur  county,  Ind., 
more  than  six  years  prior  to  the  execu- 
tion of  the  contract  sued  on,  and  assumed 

to  act  as  such  until  the day  of  June, 

1886,  without  further  appoiiitmeut,  se- 
lection, (]ualificatlon,  or  authority  from 
said  town,  or  any  other  source;  that  in 
the  mean  time  said  town  failed  to  select 
or  appoint  other  trustees,  and  none  were 
elected,  appointed,  or  qualified;  that  on 

the  day  of ,  18S6,  said  town 

did  legally  elect  and  appoint  John  W. 
Brindley,  George  8.  Dickey,  and  James  D. 
Braden,  who  duly  qualiQed  and  acted  as 
such  for  the  year  ending  June.  1886;  that 
said  Stafford  and  Alexander,  knowing  of 
the  intention  to  so  elect  and  appoint 
school  trustees,  and  knowing  said  new 
board  would  not  employ  the  appellee  to 
teach,  combined  together  for  the  purpose 
ol  forestalling  the  new  board,  and  for  the 
purpose  of  defeating  the  will-  of  a  majority 
of  the  patrons  of  said  school,  and  these 
two,  without  the  knowledge  and  consent 
of  said  Elbrldge  Butler,  who  had  been  act- 
ing with  them,  entered  Into  the  contract 
sned  on,  which  was  done  without  any 
meeting  of  the  said  Alexander,  Stafford, 
and  Butler  to  consider  such  matter,  and 
without  the  knowledge  and  consent  of 
said  Butler;  that  said  Alexander  and 
Stafford  acted  in  bad  faith,  and  hastened 
to  execute  said  contract,  for  the  purpose 
of  thwarting  the  will  of  the  new  board, 
and  the  patrons  of  said  school;  that  said 
Alexander  alone  made  said  contract  with 
the  appellee,  without  the  knowledge  or 
consent  of  either  Stafford  or  Butler,  or 
without  any  meeting  of  said  board  ;  and 
that  said  Stafford  signed  the  same  at  an- 
other time  and  place  afterwards,  without 
the  knowledge  and  consent  of  said  Butler. 
The  fourth  paragraph  contained  substan- 
tially the  same  averments  as  the  third, 
with  the  additional  averment  that  the 
appellee,  by  the  contract  In  suit,  was  em- 
ployed to  teach  an  Intermediate  depart- 
ment, which  was  by  the  trustees,  in  due 
course  of  law,  abolished.  The  appellee  de- 
murred to  the  second,  third,  and  fourth 
paragraphs  of  theanswer,  which  wasover- 
ruled  as  to  the  second,  and  sustained  as 
to  the  third  and  fourth.  Thereupon  the 
appellant  withdrew  the  first  and  second 
paragraphs  of  theanswer,  and,  failins;  and 
refusing  to  answer  the  complaint  further, 
the  court  rendered  judgment  in  favor  of 
the  appellee  on  demurrer.  The  only  error 
assigned  is  error  in  the  conrt  in  sustain- 
ing the  demurrer  to  the  third  and  fourth 
paragraphs  of  the  answer. 

The  contention  is  made  by  the  appel- 
lant that  the  trustees  who  made  the  con- 
tract sued  on  were  usurpers,  whose  acts 
are  wholly  void,  whether  at  the  time  they 
were  trustees  do  Jure  or  de  facto,  or  mere 


Intruders.  The  answer  admits  that  the 
trustees  whose  right  to  act  is  assailed, 
executed  and  filed  bonds  as  such  school 
trustees  with  the  auditor  of  Decatur  coun- 
ty, Ind..  more  than  six  years  prior  to  the 
execution  of  the  contract  sued  on,  and  as- 
sumed to  act  until  the day  of  June, 

1886,  without  further  appointment  or  se- 
lection; that  in  the  mean  time  said  town 
failed  to  elect  or  appoint  other  trustees, 
and  none  were  elected ;  that  said  town  did 
in  June,  1886.  appoint  other  trustees  to 
act  for  the  cnsuingyear,  commencing  from 
June,  1886.  Under  these  facts  does  it  not 
follow,  under  section  3,  art.  15,  of  the  con- 
stitution, that  the  school  trustees  acting 
at  the  time  the  contract  in  suit  was  en- 
tered into  served  until  their  successors 
were  elected  atid  qualified,  and  that  their 
official  acts  during  the  six  years  thny  served 
without  successors  belngelected  and  q,nal- 
ified  were  binding  upon  the  school  town? 
Under  the  facts  alleged  in  the  answer,  said 
trustees  were  officers  de  facto;  their  title 
could  not  be  attacked  collaterally.  There 
is  a  wide  distinction  when  such  questions 
arise  c<)llaterally  or  by  direct  proceedings. 
The  law  is  well  settled  that  the  acts  and 
doing  of  officers  de  facto  are  valid  so  far 
as  the  rights  of  the  public  or  third  per- 
sons who  have  an  interest  in  the  acts  done 
a  re  concerned,  and  that  the  title  of  such  an 
officer,  or  the  validity  of  his  acts  as  such, 
cannot  be  indirectly  called  in  question, 
even  when  he  is  a  party  to  the  record. 
Steinback  v.  State.  38  Ind.  483;  Creighton 
V.  Piper,  14  Ind.  182;  Baker  v.Wambaugb, 
99  Ind.  313;  Bansemer  v.  Maco,  18  Ind.  27; 
Blackman  v.  State,  12  Ind.  656.  It  is  seen 
that  from  1880  to  1886  said  trustees  were 
acting,  no  other  board  having  been  se- 
lected. No  doubt,  at  least  it  is  presum- 
ably the  fact,  that  during  this  time  they 
employed  teachers,  drew  and  paid  out  the 
school  fund  from  year  to  year,  and, if  their 
acts  were  recognized  by  the  town  under 
such  circumstances  as  these,  it  would  be 
a  wide  departure  from  the  law,  as  de- 
clared in  the  cases  cited,  to  say  that  when 
the  contract  was  made  they  were  usui-p- 
ers,  and  acting  without  color  of  title. 
After  six  years  of  acquiescence  and  ap- 
proval on  the  part  of  the  town,  third  per- 
sons dealing  with  them  certainly  had  the 
right  to  presume  they  were  at  least  offi- 
cers de  facto. 

It  is  next  claimed  by  the  appellant  that 
the  employment  of  the  appellee  by  the 
board  that  was  acting  at  the  time  thecon- 
tract  was  made  was  an  effort  to  forestall 
the  new  board.  We  do  not  see  how  the 
fact,  if  true,  could  affect  the  question,  al- 
though the  contract  may  be  assailed  for 
fraud  in  so  far  as  the  acting  board  of  trus- 
tees are  connected  with  it.  There  Is  noth- 
ing in  the  answer  charging  fraud  or  bad 
faith  on  the  part  of  the  appellee. 

Having  reached  these  conclusions,  the 
question  now  becomes  important  to  in- 
quire whether  the  school  board  that  was 
acting  when  the  contract  was  entennl 
into  could  bind  the  school  board  that  was 
elected  to  succeed  it  in  June,  1886,  when 
the  contract  was  not  to  be  performed  un- 
til the  Keptemberfollowing.  We  think  the 
case  of  Reubelt  v.  School  Town  of  Nobles- 
ville,  106  Ind.  478,  7  N.  £.  Rep.  206.  Is  de- 
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dslve  Ob  this  queetion.  The  Qaetitlon 
raised  in  this  cane  is  analogous  to  the 
questioHB  determined  in  the  case  cited, 
and,  under  the  authority  of  what  is  there 
decided,  it  seeuR  Very  clear  that  the  new 
board  was  bound  by  the  contract  ot  its 
predecessors,  a)  though  such  contracts  are 
not  to  be  performed  until  after  the  expi- 
ration of  the  term  of  the  old  board. 

It  1b  rlalmed  by  the  appellant  that  the 
contract  was  not  entered  into  asa board; 
that  Alexander,  one  of  the  trustees,  sij^ued 
It  at  one  time,  and  Stafford,  another  trus- 
tee, at  anotherTiime.  The  sit^ning  of  the 
contract  at  different  times  can  have  no 
material  effect  upon  the  question,  as  the 
complaint  alleges  that  the  board  in  session 
passed  an  order,  entered  of  record,  em- 
ploying the  appellee  to  tench  the  school, 
and  this  is  not  controverted  by  the  an- 
swer. This  was  an  employment,  and  the 
subsequent  signing,  at  dirfereut  times,  by 
the  trustees  su  signing,  mnde  no  difference. 
As  before  seen,  the  fourth  paragraph  of 
the  answer  is  substantially  the  same  as 
the  third,  except  that  in  the  fourth  it  is 
averred  that  the  appellee  was  employed 
to  teach  in  an  intermediate  department, 
which  the  new  board  abolished.  The  ap- 
pellant does  nt)t  press  this  point  with 
much  confidence,  and  contejsses  to  being 
noable  to  pronounce  any  authority  in  sup- 
port of  the  action  of  the  new  board.  The 
contract  having  been  entered  into  with 
the  school  corporation,  and  being  binding 
on  the  parties,  it  could  not  be  impaired  or 
annulled  at  the  pleasure  of  the  town.  The 
court  ruled  correctly  in  sustaining  the  de- 
murrer to  the  third  and  fourth  para- 
graphs ot  the  answer,  and  in  rendering 
judgment  in  favor  of  the  appellee  on  de- 
murrer. There  is  no  error  in  the  record 
for  which  the  case  should  be' reversed,  but 
it  should  be  affirmed,  and  is  affirmed,  with 
costs. 


a  Ina.  A.  IS4) 

JaBEPH  ▼.  SCHNBPPBR. 

(AppeUaie  Court  of  IncUana.    April  17, 1891.) 

Chasob  or  Vssus — Motion  vob  Lbayb  to  Issue 
Execution. 
Amotion,  after  notice  to  the  adverse  party, 
for  leave  to  issue  execution  on  a  judgment  after 
the  lapse  of  10  years,  is  a  civil  action,  within 
the  meaning  of  Rev.  St.  Ind.  1881,  i  il2,  provid- 
ing tliat  the  court  in  term,  or  the  judge  in  vaca- 
tion, stiall  change  the  venue  of  any  civil  acriou 
upon  the  application  of  either  party,  made  on 
affidavit  of  the  bias,  prejudice,  or  interest  of  the 
Judge;  and  the  judge,  on  the  filing  of  such  affl- 
dant,  must  grant  the  change. 

A  ppeal  from  circuit  court,  Spencer  coun- 
ty;  O.  M.  Wklbokn,  Special  Judge. 

Gilchrist  A  De  Bruler  and  Lognden  & 
Krawer.  for  appellant.  D.  B.  Knmler,  for 
appellee. 

New,  J.  The  appellant,  Simeon  Jnseph, 
who  was  the  plaintiff  below,  by  his  mo- 
tion in  writing,  filed  in  the  circuit  court, 
aslced  leave  that  execution  be  Issued  on  a 
Judgment  of  which  he  was  the  assignee; 
more  than  10  years  having  elapsed  after 
the  issuing  of  execution  thereon.  The  ap- 
pellee was  served  with  notice,  appeared, 
and  answered  In  three  p<iragrapbe,— a 
general  denial,  payment,  and  accord  and 
satisfaction.  The  appellant  replied  by  a 
v.27K.£.no.&— 20 


general  denial.  It  !s  shown  by  a  bill  of 
exceptions  appearing  in  the  record  that  at 
the  proper  time  the  appellee  moved  the 
court  for  a  change  from  the  judge,  sup- 
porting the  motion  by  affidavit,  as  re- 
qtiired  by  law.  The  motion  was  sus- 
tained, exception  taken,  and  another  judge 
called,  who,  after  heaiing  the  evidence, 
found  for  the  appellee,  with  judgment  fur 
costs.  The  appellant  moved  the  court  for 
a  new  trial,  which  motion  was  overruled, 
and  exception  taken.  The  overruling  of 
the  motion  for  a  new  trial  Is  assigned  by 
the  appellant  as  error.  Of  the  reasons  aq- 
sigoed  for  a  new  trial,  those  discussed  are 
that  the  court  erred  in  granting  a  change 
ofjndge,  and  that  the  evidence  was  not 
sufficient  to  sustain  the  finding. 

Was  it  errorin  the  trial  court  to  g^ranta 
change  of  judge?  The  motion  of  theappel- 
laiit  forleave  to  haveexecution  issued  was 
madeunderthe  following  section  of  the  act 
of  April  7,  1881,  "Concerning  proceedings  in 
civil  actions:"  "  After  thelaiise  of  ten  years 
from  the  entry  of  judgment  or  issuing  ot 
an  executio",  an  execution  can  be  isKued 
only  on  leave  of  court,  upon  motion,  after 
ten  days'  personal  notice  to  the  adverse 
party,  unless  he  be  absent  or  non-resident 
or  cannot  be  found,  when  service  of  n  jtlce 
may  be  made  by  publication,  as  in  an  orig- 
inal action,  or  in  such  manner  as  the  court 
shall  direct.  Such  leave  shall  not  be  given 
unless  it  be  established  by  the  oath  of  the 
party,  or  other  satisfactory  proof,  that 
the  judgment,  or  some  part  thereof,  re- 
mains unHStisfied  and  due. "  Section  675, 
Rev.  St.  1881.  By  another  section  of  the 
same  act  it  is  provided  that  "  the  court  in 
term,orthe]ndgethereof  in  vacation,  shall 
change  the  venue  of  any  civil  action  upon 
the  application  of  either  party  made  upon 
affidavit  showing  one  or  mom  of  the  follow- 
ingcauses:  •  •  •  .SevenfA.  When  either 
party  shall  make  and  file  an  affidavit  of 
the  bias,  prejudice,  or  Interest  of  the  judge 
before  whom  said  case  Is  pending. "  Sec- 
tion 412,  Id.  There  can  be  no  doubt  that 
in  all  civil  actions  the  court  in  term,  or  the 
judge  in  vacation,  upon  the  filing  ot  a 
proper  affidavit  by  the  proper  person  and 
at  the  proper  time,  has  no  discretion,  but 
must  grant  the  change.  The  duty  of  the 
court  Is  mandatory.  The  contention, 
however,  of  counsel  for  the  appellant  Is 
that  the  proceeding  at  bar  is  nota"ciril 
action,"  and  that  therefore  the  court  be- 
low did  not  possess  the  power  to  grant  a 
change  from  the  judge.  The  first  section 
of  the  civil  procedure  act  of  1881  provides 
that  "there  shall  be  no  distinction  in 
pleading  and  practice  between  actions  at 
la w  and  suits  in  equity ;  and  there  shall  be 
but  one  form  of  action  for  the  enforcement 
or  protection  ot  private  rights  and  the 
redress  of  private  wrongs,  which  shall  be 
denominated  a  'civil  action.'"  Section 241, 
Id.  It  Is  urged  that  this  action  or  pro- 
ceeding Is  a  motion  only,  to  be  heard  in  a 
summary  way,  and  that  no  pleadings  are 
contemplated  or  required;  that  it  is  sim- 
ply a  part  of  the  statutory  system  ol  col- 
lecting judgments  by  execution,  and  has 
no  likeness  to  a"clvil  action. "  In  the  case 
of  Plough  V.  Beeves, 33  Ind. 181,  which  was 
a  proceeding  like  the  present,  the  court 
said:   "No   pleadings   are    contemplated 
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or  reqnlred  in  a  proceeding  of  tbls  kind. 
It  Is  simply  a  motion  to  be  heard  by  tlie 
court  In  a  summary  way;  the  only  ques- 
tion being  whether  the  Judgment,  or  any 
part  thereof,  "remains  unsatisfied  and 
due. "  Afterwards,  the  correctness  of  this 
ruling  was  questioned ;  the  court  remark- 
ing that,  if  the  defendant  in  the  judgment 
could  not  plead  and  prove  payment  of  the 
judgment,  there  would  be  little  use  of  giv- 
ing blm  notice  of  the  motion.  Reeves  v. 
Plough,  46  Ind.  350.  Since  then,  however, 
the  case  of  Plough  v.  Reeves,  supra,  has 
been  cited  with  approval.  Oas-Llgbt  Co. 
V.  State,  78  Ind.  218.  Notwithstanding 
the  ruling  that  in  such  cases  no  pleadings 
are  contemplated  or  required,  we  have 
cases  where  the  issues  were  made  up  in 
the  usual  way,  without  objection  or  resist- 
ance by  the  parties  or  the  court.  Kisfr 
V.  Winans,  20  Ind.  428:  Verden  y.  Cole- 
man, 23  Ind.  49.  A  work  on  practice  and 
pleading  under  our  Code,  which  is  thought 
worthy  of  frequent  citation,  in  treating 
of  this  proceeding  and  subject  says: 
"  There  is  no  good  reason  why  such  pro- 
ceedings should  not  be  commenced,  in  all 
cases  where  a  question  of  fact  is  presented, 
by  a  complaint  in  regular  form,  and  sum- 
mons Issued  thereon  as  the  notice.  This 
statute,  as  intimated  by  the  supreme 
court,  and  others  of  a  like  character, 
should  be  so  construed  as  to  authorize  a 
complaint  and  a  regular  course  of  plead- 
ing. "  1  Work,  Pr.  &  PI.  (Ind.)  p.  708.  We 
adopt  the  view,  however,  that  in  these 
cases  the  statute  does  not  contemplate 
nor  require  pleadings.  We  do  not  con- 
cede, however,  that  it  therefore  follows 
that  there  maynotl>ea  change  from  the 
Judge. 

The  point  is  made  by  counsel  for  the  ap- 
pellant that  this  is  not  an  original  action 
or  proceeding,  but  is  merely  a  motion  inci- 
dental to  the  original  action.  The  same 
may  be  said  of  proceedlngssupplementary 
tu  execution:  and  yet  It  is  held  that  in 
such  cases 'there  may  be  a  chunge  from  the 
judge.  Burkett  v.  Holmon,  104  Ind.  6,  8 
N.  E.  Rep.  406;  Burkett  v.  Bo  wen,  118  Ind. 
880,  21  N.  E.  Kep.  38.  In  sectiou  525  of  the 
civil  pmcedui-e  act  of  1881,  and  which  is 
one  of  the  sections  relating  to  proceedings 
supplementary  to  execution,  it  is  expresM- 
ly  declared  that,  after  the  order  has  been 
made  requiring  parties  to  appear  and  an- 
swer, all  proreedingM  "  shall  be  summary, 
without  farther  pleadings,  upon  the  oral 
examination  and  testimony  of  parties  and 
witnesses."  Section  822,  Rev.  St.  1881. 
The  twocases  last  above  cited  were  decid- 
ed after  the  statute  from  which  we  have 
just  quoted  was  enacted,  and  after  it  took 
effect.  The  statute  for  leave  to  issue  exe- 
cution and  the  statute  as  to  proceedings 
supplemental  to  execution  are  alike  sup- 
plementary to  the  main  action.  They 
are  aids  in  the  enforcement  of  the  private 
right  which  led  to  the  rendition  of  the 
judgment  in  the  first  Instance.  In  each, 
although  the  methods  differ,  the  object  is 
to  reach  the  property  of  the  judgment 
debtor  not  exempt  from  execution,  and 
make  it  available  for  the  satisfaction,  in 
whole  or  in  part,  of  the  Judgment.  In 
each,  the  order  sought  for  may  be  prevent- 
ed by  showing  that  there  is  nothing  due 


and  unpaid;  in  each,  witnesses  are  re- 
quired to  appear  and  testify  orally,  as  in 
other  cases;  and  in  each,  there  is  a  Judg- 
ment or  order  of  the  court,  as  may  be  re- 
quired by  the  evidence.  A  complete  mode 
of  procedure,  where  leave  Is  sought  to  is- 
sue execution,  is  not  provided  by  the  8tat> 
ute;  and  we  must  therefore  look  to  the 
Civil  Code,  to  some  extent,  to  ascertain 
what  would  be  the  appropriate  practice 
in  such  cases.  The  statute  providing  for 
leave  to  issue  execution,  unlike  that  relat- 
ing to  proceedings  supplemental  to  execu- 
tion, does  not  say  that  *the  proceeding 
"shall  besnmmary,  without  further  plead- 
ings, upon  the  oral  examination  and  testi- 
mony of  witnesses;"  but  It  has  been  held 
by  the  supreme  court,  as  we  have  seen, 
that  in  such  cases  no  pleadings  are  con- 
templated or  required,  and  that  the  mo- 
tion should  be  disposed  of  in  a  summary 
way.  The  supreme  court  has  also  decid- 
ed that  in  a  case  like  this  the  ez  parta 
affidavit  of  the  plaintiff  would  not  be 
proper  proof  of  the  non-payment  of  the 
judgment,  but  that  be  should  t>e  sworn 
and  examined  orally  as  a  witness.  Simp- 
son V.  Wilson,  10  Ind.  428.  The  same  rule 
would  be  applied  to  other  witnesses.  It 
is  true  that  section  822,  relating  to  pro- 
ceedings supplemental  to  execution,  pro- 
vides that  the  sufficiency  of  the  alBdavit 
first  filed  by  the  plaiutlB  may  be  tested  by 
demurrer  or  motion  to  dismiss  or  strike 
out  the  same;  but  it  will  not  be  pretend- 
ed that  the  sufficiency  of  the  motion  or  ap- 
plication for  leave  to  issue  execution  may 
not  also  be  tested  by  motion,  or  in  some 
way  appropriate  or  practiced  under  thn 
Code.  We  think  it  must  be  admitted  that 
the  two  proceedings  bear  substantially 
the  same  relation  to  the  other  parts  of  the 
Civil  Code  of  Procedure  of  which  they  have 
been  made  a  part  by  the  law-raakiugpow- 
er.  It  has  been  held  that  a  proceeding  by 
an  administrator  for  the  sale  of  real  es- 
tate to  pay  debts  is  a  civil  action  in  such 
sense  that  a  party  may  have  a  change  of 
Judge  upon  a  proper  application.  Hcherer 
V.  Ingerman,  110  Ind.  428, 11  N.  E.  Rep.  8, 
and  12  N.  E.  Rep.  804.  In  that  case  it  Is 
said  by  the  court:  "In  many  regards,  the 
decedents'  act  does  not  provide  acoraplete 
mode  of  procedure.  That  is  so  in  relation 
to  the  proceedings  by  which  the  adminis- 
trator may  reach  real  estate  for  the  pay- 
ment of  debts.  Where  a  complete  mode ot 
procedure  is  not  thus  provided,  we  must 
look  to  the  Civil  Code,  and  apply  the  rules 
of  pleading  and  practice  provided  for 
civil  actions.  To  the  extent  that  such 
rules  of  pleading  and  practice  must  be  ap- 
plied, the  proceeding  is  a  civil  action. "  A 
motion  for  leave  to  issue  execution  U  not 
to  be  so  summary  as  to  prejudice  in  any 
degree  a  full  inquiry  and  finding  as  to  the 
rights  of  theparties.  It  would  manifestly 
be  the  duty  of  the  court  to  allow  the  lati- 
tude of  practice  and  evidence  requisite  to 
a  complete,  although  summary,  determina- 
tion of  the  matters  involved  in  themotion. 
We  are  of  the  opinion  that  the  motion  of 
appellant  for  leave  to  Issue  execution  was 
so  far  a  civil  action  that  the  court  did  not 
err  in  granting  a  change  from  the  Judge. 

We  are  asked  to  reverse  the  case  on  the 
evidence.    There  was  evidence  *»nA\n^  t« 
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nuBtalii  the  flndinK  of  the  court.  We  will 
not  disturb  a  finding;  on  the  were  weight 
or  preponderance  of  the  evidence.  This 
role  iB  well  settled. 

Rbinhaho,  J.,  took  no  part  in  the  decis- 
ion of  this  case. 


(1  Ind.  A.  141) 

Gould  v.  CNeal. 
{AppMaU  Court  iff  Indlama.    April  IS,  1891.) 

RBPL»V1N— PUSiDINQ — APPBAIi— PbACTICX. 

L  In  replevin,  an  allegation  in  the  complaint 
that  defendant  "onlawfally  holds"  the  property 
is  eqaivalent  to  an  allegation  that  it  Is  "unlaw- 
tnlly  detained, "  within  the  meaning  ol  Rev.  Bt 
Ind.  1881,  i  1M7. 

S.  Rev.  St  Ind.  1881,  i  1617,  does  not  reqalre 
the  complaint  in  replevin  to  allege  that  the  i>rop- 
erty  is  detained  in  the  county  wherein  the  suit  Is 
hrotight 

3.  Where  the  lower  court  certifies,  as  provid- 
ed by  Rev.  St  Ind.  1881,  j|  650,  that  the  instruc- 
tions ^ven  were  applioable  to  the  evidence,  and 
the  evidence  is  not  in  the  record,  the  appellate 
court  will  presome  that  the  certificate  is  true. 

4.  The  oompetenoy  of  evidence  cannot  he 
passed  upon  by  the  appellate  court,  where  its  ad- 
missibility Is  dei>endent  on  other  evidence,  which 
is  not  in  the  record. 

Appeal  from  clrcnit  court,  Henry  coun- 
ty ;  B.  H.  BuNDY,  Judge. 
Brown  &  Brown,  for  appellant. 

Bbinbakd,  J.  This  action  was  brought 
by  tlie  appellee  against  the  apppUant  be- 
fore a  justice  of  the  peace  for  the  recovery 
of  a  mare.  The  complaint  is  as  follows, 
omitting  the  caption :  "The  plaintiff  com- 
plaiDB  of  th^  defendants,  and  says  that  he 
is  tlie  owner  of  one  black  mare,  two  white 
hind  feet,  of  tiie  value  of  one  hundred  dol- 
lars; that  the  defendants  unlawfully  bold 

said   property,  and   that  the  said Is 

not  taeld  by  virtue  of  any  other  lien  for 
taxes,  upon  execution  or  other  lawful 
writs.  Plaintiff  avers  that  he  is  entitled 
to  tbe immediate  possession  oftbesarae. 
Wberelore  plaintiff  demands  judgment  for 
the  value  of  said  property  and  all  proper 
relief."  No  objection  was  made  to  the 
snfflriency  of  the  complaint,  either  in  the 
circuit  court  or  before  tbe  justice  of  the 
peace,  and  it  is  assailed  for  the  first  time 
on  an  assignment  of  errors  In  this  court. 
One  objection  now  urged  against  the  com- 
plaint is  that  it  dues  not  aver  that  the 
property  was  "  taken  or  detained  "  by  the 
defendants,  as  the  statute  requires.  We 
think  It  does  contain  such  an  averment. 
Tbe  statement  that  the  defendants  "  un- 
la  wfnily  hold"  the  property  is  equivalent 
to  charging  that  tbey  unlawfully  detain 
it.  Another  objection  which  tbe  appel- 
lant now  makes  to  tbe  complaint  is  that 
it  rails  to  state  that  the  property  is  de- 
tained in  the  county  where  tbe  suit  was 
brought.  This  is  not  necessary  under  tbe 
statnte.  Bev.  St.  1881,  §  1547.  See,  also, 
Hoke  V.  Applegate,  9'i  Ind.  670;  Hodson 
v.  Warner,  60  Ind.  214. 

The  next  specification  of  error  is  in  ref- 
erence to  some  Instructions  given  by  tbe 
court  of  Its  own  motion,  and  its  refusal 
to  give  others  requested  by  the  appellant. 
We  have  examined  the  Instructions  given, 
and  find  them  correct  statements  of  prop- 
ositions of  law  In  the  abstract.  The  court 
certifies  under  tbe  last  clause  of  section 


660,  Bev.  St.  1881,  that  they  were  appli- 
cable to  the  evidence.  Tbe  evidence  Itself 
not  being  in  the  record,  we  must  presume 
that  such  certification  was  truthfully 
made.  It  must  be  shown  that  the  instruc- 
tion was  presumably  injurious  to  the 
party  complaining  of  it  befoi-e  this  court 
will  reverse  a  case  because  of  the  inappli- 
cability of  the  instruction  to  tbe  evidence. 
Stockton  v.  Stockton,  73  Ind.  510.  As  to 
tbe  Instruetlons  requested  and  not  given, 
we  think,  in  so  far  as  they  contain  correct 
statements  of  the  law.  tbey  are  fully  em- 
braced In  tbe  Instructions  given  by  the 
court  of  its  own  motion. 

The  last  specification  of  error  in  that  the 
court  eried  In  admitting  certain  testimony 
on  the  cross-examination  of  a  witness. 
The  relevancy  of  this  testimony  depends 
upon  whether  or  not  there  was  other  tes- 
timony In  the  case,  given  either  before  or 
after  the  ruling  complained  of,  to  which  it 
would  be  applicable,  either  in  corrobora- 
tion or  rebuttal.  As  the  evidence  is  not 
in  the  record,  we  cannot  judicially  know 
whether  the  testimony  admitted  was  thuR 
applicable  or  not,  and  hence  we  cannot 
say  it  was  error  In  the  court  to  admit  It. 
We  find  no  error  In  the  record  for  which 
we  think  tbe  Judgment  should  be  reversed. 

Judgment  affirmed,  with  costs. 


Benedict  et  at.  v. 


(1  Ind.  A. 

FARI.OW. 


1«1) 


(AppeUate  Court  of  Indiana.  April  17, 189x.) 
Chattel  Moktoaoes — Bale  bt  Mobtoaoor —  Es- 
toppel or  MORTOAQBE— Peactioe— Pleadino. 
1.  Where  a  chattel  mortgagee  gives  the  mort- 
gagor permission  to  sell  the  mortgaged  property, 
and  stands  by,  and,  without  setting  up  any  clainn, 
allows  it  to  be  sold  to  one  having  no  actual  no- 
tice of  the  mortgage,  he  will  be  estopped  to  deny 
the  mortgagor's  authority  to  sell. 

8.  In  such  case  want  of  consideration  for  tiie 
mortgagee's  permission  to  sell  is  immaterial. 

3.  A  joint  demurrer  must  be  overruled  if  the 
pleading  is  good  as  to  either  demurrant. 

4.  In  an  action  by  chattel  mortgagees  to  re- 
cover property  alleged  to  have  been  sold  by  the 
mortgagor,  an  answer  alleging  that  one  of  the 
mortgagees,  acting  for  all,  gave  the  mortgagor 
permission  to  sell,  and  stood  oy  and  saw  the  sale 
without  objection,  and  that  the  mortgagees  were 
partners,  is  not  demurrable. 

Appeal  from  circuit  court,  Madison  coun- 
ty; W.  B.  PiBBBE,  Judge  pro  tein. 

C.  M.  Grevnlee,  G.  M.  Bullard,  and  E.  B. 
OoodykoovtM,  for  appellants.  M.  S.  Roh- 
iaaoo,  J.  W.  Lovett,  and  &  M.Keltner,  for 
appellee. 

Reinhard.  J.  Upon  the  authority  of 
City  of  Hammond  v.  Railroad  Co.,  ante, 
ISO,  (decided  by  the  supreme  court  March 
19,  ISill,)  we  assume  Jurisdiction  in  this 
case,  notwithstanding  the  fact  that  one 
of  the  judges  Is  diBgualifled  to  sit  therein 
on  account  of  bis  former  connection  with 
the  same  as  counsel. 

£rror  is  alleged  by  the  appellant  in  tbe 
overruling  of  the  demurrer  to  the  second 
paragraph  of  the  answer,  and  in  overrul- 
ing the  motion  for  a  new  trial.  The  ac- 
tion is  brought  by  tbe  appellants  against 
the  appellee  for  the  recovery  of  personal 
property  upon  which  the  appellants  claim 
tu  holdachrtttel  mortgage.  Ibeansweris 
in  two  paragraphs,  rhc  first    being    the 


Digitized  by 


Google 


808 


KOBTHEASTEBK  BEPOBTEB.  YOL.  27. 


(lad. 


ireneral  denial,  and  the  eecoud,  to  which 
the  demurrer  waa  overruled,  is  by  way  of 
estoppel,  and  Is  in  Bubstance  as  follows: 
That  the  property  In  controversy  is  a 
bay  horse  colt;  that  on  the  16th  of  Au- 
gust, 1886,  one  Nelson  Gunn  was  the  owner 
of  the  same,  and  on  that  day  said  Gann 
and  one  John  Wright  executed  to  the  plain- 
tiffs a  chattel  mortga^  upon  said  prop- 
erty, which  was  then  a  mere  suclwing  colt, 
and  that  this  mortgage  constitutes  the 
sole  claim  which  ttie  plaintiffs  have  on 
said  colt;  that  in  September,  1886,  said 
Ounn,  who  )iad  been  allowed  by  the  plain- 
tiffs tu  retain  possession  of  said  colt, 
made  a  public  sale  of  all  his  personal 
property,  including  said  colt,  and  sold  the 
same  at  public  outcry  and  auction,  to- 
gether with  the  mare  then  suckling  the 
same;  that  after  the  execution  of  the 
mortgage,  and  before  the  sale,  the  plain- 
tiff Daniel  Benedict,  tor  himself  and  bis 
co-plalntitt,  who  was  a  joint  owner  and 
partner  with  him  in  said  property,  agreed 
with  Gunn  that  he  might  sell  the  colt; 
that  said  Daniel  Benedict  was  present  at 
the  sale,  and  stood  by  and  saw  the  defend- 
ant purchase  the  colt  for  its  then  full 
value,  and  never  asserted  or  claimed  any 
interest  in  or  title  to  the  same,  nor  did 
he  give  any  notice  whatever,  at  said  sale, 
that  he  had  or  claimed  any  interest  there- 
in; that  defendant  purchased  the  colt  in 
good  faith,  and  without  notice  that  plain- 
tiff had  or  claimed  any  interest  In  such 
property,  and  in  the  belief  that  it  was  the 
absolute  property  of  said  Gunn,  and 
was  clear  of  incumbrance,  and  that  if 
plaintiffs  had  asserted  any  claim  to  said 
colt  the  defendant  would  not  have  pur- 
chased it;  that  the  colt,  when  defendant 
purchased  it,  was  worth  only  f40;  that 
defendant  has  icept  and  fed  and  reared  It 
at  bis  own  expense,  and  that  it  has  in- 
creased In  value  until  it  is  now  worth 
f  100.  Wherefore,  etc.  We  thiuk  the  facts 
setoutin  this  paragraph  of  the  answer  are 
sufficient  to  constitute  an  estoppel.  Hos- 
ford  V.  Johnson,  74  Ind.  479.  Where  a 
mortgagee  of  chat  tels  leaves  the  mortgaged 
property  in  the  possession  of  the  mort- 
gagor, with  license  to  sell  or  trade  the 
same,  he  and  his  assigns  are  estopped  to 
set  up  any  Interest  in  the  property  against 
one  who  acquires  the  same  by  purchase 
or  exchange  of  other  property  from  the 
mortgagor,  and  with  the  knowledge  of 
the  mortgagee.  Caiter  v.  Fately,  67  Ind. 
427.  In  the  case  at  bar  the  averment  is 
that  the  mortgagees  not  only  ga  ve  per- 
mission to  the  mortgagor  to  sell  the  prop- 
erty, butthat  one  of  the  mortgagees  stood 
by  and  saw  the  appellee  purchase  the 
colt  without  setting  up  or  claiming  any 
Interest  in  it.  Where  such  permission  Is 
given,  and  the  mortgagee  allows  the 
mortgagor  to  appear  as  if  he  had  com- 
plete control  and  authority  over  the 
thing  mortgaged,  he  will  be  estopped  to 
deny  such  authority  against  one  who  has 
no  actual  notice  of  the  mortgage,  and 
who,  on  the  representations  or  silence  of 
the  mortgagee,  has  purchased  the  prop- 
erty. 7  Amer.  &  Eng.  Enc.  Law,  p.  18. 
The  cases  cited,  and  apparently  relied  up- 
on, by  the  appellants,  do  not  sustain  their 
position.     There  was  no  question  of  es- 


toppel presented  in  those  cases.  App^ 
lants  contend  that  the  acts  and  agree- 
ment of  Danlei  Benedict,  in  permitting 
Gunn  to  sell  the  property,  etc.,  are  not 
binding  upon  the  appellant  William  Bene- 
dict, and  that,  therefore,  the  demurrer 
should  have  t>een  sustained.  The  demnr- 
rcr  to  this  paragraph  of  the  answer  was 
a  Joint  demurrer  by  both  of  the  appellants. 
Where  two  or  more  Join  in  a  demurrer,  it 
must  be  overruled  if  the  pleading  to  which 
it  is  addressed  be  good  as  to  any  one  of 
the  demurring  parties.  Wilcox  v.  Moudy, 
82  Ind.  219;  Eichbredt  v.  Angerman,  80 
Ind.  208.  Besides,  it  is  alleged  in  this  par- 
agraph of  the  answer  that  Daniel  Bene- 
dict acted  for  both  himself  and  his  co- 
plaintiff,  and  also  that  they  were  partners. 

Appellants  Insist  that  there  is  no  con- 
sideration shown  for  the  agreement  al- 
lowing Quun  to  sell  the  property.  It  is 
true  that.  If  the  fact  of  the  existence  of  the 
mortgage  had  been  known  to  both  par- 
ties, there  could  be  no  estoppel  short  of  a 
binding  contract.  Stoddard  v.  Johnson, 
76  Ind.  20.  But  there  is  no  pretense  that 
the  appellee  had  any  actual  knowledge  of 
the  mortgage,  and  the  pleading  charges 
directly  the  opposite.  We  think  the  de- 
murrer was  properly  overruled. 

The  remaining  specification  ot  error 
challenges  the  sufficiency  ot  the  evidence 
to  sustain  the  finding.  We  have  exam- 
ined the  evidence,  and  believe  it  tends  to 
sustain  the  finding  and  Judgment.  There 
is  much  conflict  upon  several  material 
facts  involved,  but  we  cannot  disturb  the 
finding,  unless  there  is  a  palpable  failure 
of  proof  as  to  some  material  fact  neces- 
sary to  make  out  the  case.  We  find  no 
such  total  failure.  If  the  appellant  Will- 
iam Benedict  believed  no  cause  of  action 
had  been  made  out  against  him.  as  he 
now  complains,  he  should  have  made  a 
sei>arate  motion  tor  a  new  trial  in  the 
court  below,  and,  falling  there,  he  should 
have  made  a  separate  assignment  of  er- 
rors here.  Bank  v.  Colter,  61  Ind.  163. 
Having  failed  to  do  this,  no  question  is 
presented  by  blm  separately  which  re- 
quires any  ruling  from  us.  We  have  no- 
ticed all  thequestions  argued  in  appellants' 
brief,  and  find  no  available  error.  The 
Judgment  is  therefore  affirmed,  with  costs. 

BoBiNSON,  J.,  having  been  ot  counsel  In 
this  case,  did  not  take  any  part  in  this 
decision. 


a  Ind.  App.  t«4) 

Matbis  V.  Babnes. 

(AppeUate  Court  of  Indiana.   April  17,  isn.) 

Nons— Boiri.  Fros  PmicBAiBB— Sals  bt  Ovabd- 

lAK. 

One  who,  for  an  indivldaal  debt  of*  guard- 
ian, takoB  from  ttim  an  assignment  of  notes  whidt 
he  knows  belong  to  the  ward,  acquires  no  tlUe, 
and  such  facts  constitute  a  good  defense  by  the 
maker  to  an  aotloa  on  the  notes. 

Appeal  from  circuit  court, Scott  count;, 
T.  C.  Batobelor,  Jud£;e. 

C.  L.  Jevrett  and  J.  H.  Sbea,  tor  appel- 
lant. O.  B.  Montgomery  and  C  A.  bum- 
kert,  for  appellee. 

Crumpackkr,  J.  The  complaint  In  this 
case  declares  upon  two  promissory  notets 
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given  by  the  appellee  to  "Jallan  C.  Mc- 
Clure,  guardian  of  the  tnluor  heirs  of  Dex- 
ter McOure,  deceased, "  and  which  were 
indorsed  by  him  to  the  appellant.  An  an- 
swer consisting  of  toar  paragraphs  was 
filed  to  the  complaint,  the  firat  three  of 
which  allege,  In  various  forms,  that  the 
notes  sued  upon  were  the  property  of  the 
minor  heirs  of  Dexter  McOlore,  deceased, 
for  whom  said  Julian  C.  McClure  was 
gaardian,  and  that  tiaid  guardian  was  in- 
debted to  the  appellant  upon  his  Individ- 
ual account  tu  the  amount  of  said  notes, 
and  unsigned  tliera  to  the  appellant  In 
payment  of  his  Individual  debt;  that  said 
astiignment  was  wrongful  and  anautbor> 
lse<l,  and  the  appellant  knew  that  the 
notes  belonged  to  the  estate  of  said  wards 
at  the  time  he  received  them,  and  that 
said  guardian  liad  no  authority  to  so  as- 
sign them ;  that  said  guardian  never  ac- 
counted for  the  proceeds  of  the  notes,  and 
that  he  was  subsequently  removed  from 
his  trust  by  tlje  Scott  circuit  court,  and 
Ills  successorappointed.  Wherefore  It  was 
claimed  that  the  appellant  had  no  title  to 
the  notes,  and  he  was  not  the  real  party 
in  interest.  The  fourth  paragraph  is  In 
the  nature  of  a  petition  asking  that  the 
bondsmen  of  Julian  C.  McClure,  as  guard- 
Ian,  be  made  parties  to  tlie  suit.  No  ac- 
tion was  taken  npon  this  paragraph,  so 
It  will  not  be  necessary  to  give  It  further 
notice.  A  separate  demurrer  was  filed  to 
each  paragraph  of  answer,  which  was 
overruled,  and  the  appellant  duly  except- 
ed. The  cause  was  put  at  issue  and  tried 
by  the  court  without  a  jury.  The  finding 
'  and  judgment  were  in  favor  of  the  appellee. 
Tlie  appellant  moved  for  a  new  trial  be- 
cause of  the  failure  of  the  evidence  to  sup- 
port the  fiiidlng,  but  his  motion  was  over- 
rnle<],  and  he  excepted.  He  assigns  as  er- 
ror here  the  overruling  of  the  demurrer  to 
each  paragraph  of  answer,  and  the  over- 
ruling of  his  motion  for  a  new  trial.  We 
have  carefully  examined  the  evidence,  and 
are  convinced  that  It  amply  sustains  the 
averments  of  the  answer;  so,  if  the  an- 
swer is  sufficient,  the  judgment  must  be 
affirmed.  Appellant's  counsel  insist:  (1) 
Tliat  the  facts  pleaded  and  proven  do  not 
defeat  appellant's  title  to  the  notes.  (2) 
If  the  assignment  of  the  notes  to  the  ap- 
pellant by  the  guardian  was  unauthor- 
ized, it  was  voidable  only,  and  the  bene- 
ficiaries were  the  only  persons  who  could 
avoid  it.  It  is  not  deuied  that  the  notes 
were  part  of  the  estate  of  the  minor  heirs 
of  Dexter  McClure, and  theappellant  knew 
this  at  the  time  he  took  them.  The  notes 
were  transferred  to  him  by  the  guardian 
In  consideration  of  the  surrender  of  the 
individual  note  of  the  guardian.  It  may 
be  conceded  that  a  guardian  has  the  right 
to  sell,  assign,  or  pledge  the  notes  uf  his 
ward,  if  It  shall  be  done  solely  for  the 
ward's  benefit;  bnt  a  guardian  has  no 
right  to  transfer  any  of  the  ward's  prop- 
erty in  payment  of  hie  own  debt,  or  for 
his.  own  benefit.  No  principle  of  law  is 
more  firmly  settled  than  this,  nor  founded 
in  higher  sentiments  of  justice  and  sound 
policy.  Courts  guard  with  a  zealous  eye 
the  management  of  the  estates  of  those 
who,  by  immature  years  or  physical  mls- 
tortnne,  ar«  Incapable  of  managing  tb^ 


own  affairs.  The  guardian  was  guilty  of 
malfeasance  in  ofilce  In  the  transfer  of  the 
notes  to  the  appellant,  and  the  appellant 
knowing  this  became  a  participant  in  the 
wrongful  diversion  of  the  trust  fund,  and 
to  hold  that  he  could  acquire  title  by  his 
wrongful  participation  In  this  nnlawlul 
act  would  do  violence  to  every  sense  of 
right  and  fair  dealing.  It  is  a  maxim  of 
the  law  of  high  authority  that  one  shall 
not  proBt  by  his  own  wrong.  The  appel- 
lant acquired  no  title  to  the  notes  by  the 
indorsement  of  the  guardian.  Nugent  v. 
Laduke,  87  Ind.  482;  Kruts  v.  Stewart,  76 
Ind.  9;  Thomasson  y.  Brown,  43  Ind.  203; 
Wallace  v.  Brown,  41  Ind  438.  Section 
2978,  Rev.  St.  1881,  declares  that  "every 
sale,  conveyance,  or  other  act  of  a  trustee, 
in  contravention  of  a  trust,  shall  be  void." 
The  maker  of  a  promissory  note  may  de- 
feat an  action  npon  the  note  by  pleading 
and  proving  that  the  title  is  In  some  one 
else,  and  that  the  plaintiff  is  not  the  real 
party  in  interest.  Under  the  'Indiana 
Code,  in  the  enforcement  of  executory  con- 
tracts, it  is  incumbent  upon  the  plalntifl 
to  show  a  right  in  himself,  and  this  ques- 
tion is  traversable.  Krntz  v.  Stewart,  su- 
pra, was  an  action  very  much  like  the  one 
at  bar,  and  the  court  said  in  that  case: 
"As  the  paragraph  of  answer  in  question 
alleges  facts  showing  that  the  plaintiff  by 
the  assignment  acquired  no  right  to  the 
note,  it  must  be  held  good  on  the  ground, 
if  on  no  other,  that  it  shows  that  the  ac- 
tion is  not  prosecuted  by  the  real  party  in 
interest. "  In  the  case  of  Prosser  v.  Leath- 
erinan,  4  How.  (Miss.)  237,  upon  the  same 
question,  the  coart  said:  "It  is  a  good 
defense  to  an  action  on  a  promissory  note 
that  the  note  belonged  to  the  estate  of  a 
deceased  person,  and  that  the  plaintiff  re- 
ceived it  of  the  administrator  in  payment 
of  an  individual  debt  due  by  the  latter,  or 
in  exchange  for  other  property,  with  full 
knowledge  of  the  fact."  See,  also,  to  the 
same  point:  Pixley  v.  Van  Noster,  100 
Ind.  34;  Board  v.  Jameson.  86  Ind.  154; 
Swift  V.  Ellsworth,  10  Ind.  205.  The  trans- 
fer to  theappellant  of  the  notes  sued  upon 
was  void,  and  rested  no  title  in  him.  This 
fact  constitutes  a  good  defense  to  bis  ac- 
tion to  enforce  their  collection.  The  judg- 
ment is  affirmed,  with  costs. 


<1  Ind.  App.  174) 

Grotks  et  al.  v.  Wiles. 

(AppMate  Court  of  Indiana.    April  17, 1891.) 

Costs— AppBAi.—ATTOBN]tT's  Fbbs. 

1.  Under  Rev.  St.  Ind.  1881,  {  1505,  providing 
that  on  appeals  from  a  justice  the  ooats  shall  fol 
low  Judgment  in  the  circuit  court,  except  when 
appellant  iu  the  circuit  court  reduces  the  judg 
ment  against  him  fivedoUars  or  more,  interest  on 
the  Judgment  of  the  Justice  is  not  to  be  considered 
in  detennining  the  amount  of  the  reduction. 

'i.  Attorney's  fees  provided  for  in  the  note 
sued  on,  and  Included  in  the  Judgment  of  the  cir- 
cuit court  as  attorney's  fees  in  that  court,  cannot 
be  deducted  from  the  judgment  before  compari- 
son with  the  Judfrment  appealed  from. 

Appeal  from  circuit  coart,  Fayette 
county;  S.  F.  Swift,  Judge. 

J.  I.  Little  and  D.  W.  McKee,  for  appel- 
lants. L.  L.  Broadaa  and  G.  O,  Fiona, 
for  appelle«. 
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Black,  C,  J.  Tlila  was  an  action  origt- 
Dating  before  a  Justice  of  the  peace, 
brouKbt  by  the  appeilee  against  the  ap- 
peliantaon  two  promissory  notea  made  by 
tbe  latter  to  tbe  former,  eacb  note  bearing 
Interest  at  tbe  rate  of  8  per  cent,  per  an- 
num, and  containing  a  promise  to  pay  at- 
torney's fees.  The  appellants  appeared 
before  the  jastlce,  and  pleaded  an  accoant 
as  a  set-off.  There  was  a  trial  by  fury, 
and  upon  the  verdict  returned  the  justice 
rendered  judgment  for  the  appellee  for 
f80.17.  Tbe  judgment  defendants  ap- 
pealed to  the  circuit  court,  in  wbicb  a  Jary 
returned  a  verdict  for  tbe  appellee  for 
f 76.78,  with  answers  to  interrogatories 
showing  that  the  Jury  found  due  tbe  ap- 
pellee for  attorney's  fees  for  services  of  bis 
attorneys  in  tbe  circuit  court  915,  and  for 
attorney's  fees  for  bis  attorney  before  tbe 
Justice  $5.  Thereupon  tbe  court  below 
rendered  judgment  for  the  appellee  for 
f76.78  and  costs.  By  proper  motion  be- 
low and  assignment  in  this  court,  tbe 
question  is  presented  whether  the  appel- 
lants were  entitled  in  tbe  circuit  court  to 
recover  their  costs  in  that  court.  The 
statute  (Rev.  St.  1881,  {  1506)  provides 
that,  on  appeals  from  Justices  of  the  peace, 
costs  shall  follow  Judgment  in  the  circuit 
court,  with  two  exceptions,  one  of  which, 
applirable  to  this  case,  is  as  follows:  "It 
either  party  against  whom  Judgment  has 
been  rendered  appearand  reduce  tbe  Judg- 
ment against  hlro  Bve  dollars  or  more,  he 
shall  recover  his  costs  in  the  circuit  court, 
when  the  appellant  appeared  before  the 
Justice."  In  this  case,  tbe  appellants,  by 
tbeir  appeal,  reduced  the  Judgment 
against  tbem  only  $4.39.  Tbe  judgment 
of  the  Justice  was  rendered  more  than 
four  months  before  the  return  of  the  ver> 
diet  in  the  circuit  court.  It  is  Insisted  on 
behalf  of  the  appellants  that  where,  by 
subtracting  from  tbe  amount  recovered 
in  tbe  circuit  court  the  interest  on  tbe 
claim  on  which  the  recovery  is  based 
which  has  accrued  in  the  interval  between 
tbe  judgment  before  the  justice  and  the 
verdict  in  tbe  circuit  court,  and  regarding 
the  remainder  so  found  as  tbe  amount  to 
be  compared  with  the  Judgment  of  the 
Justice,  tbe  party  appealing  would  appear 
to  have  reduced  the  Judgment  of  the  Jus- 
tice against  him  f  5  or  more  by  his  appeal, 
he  should  recover  his  costs  in  tbe  circuit 
court.  It  is  also  contended  by  the  appel- 
lants that  where  a  party  against  whom  a 
Judgment  has  been  rendered  by  a  justice 
appeals,  and  it  appears,  as  in  this  case, 
that  the  amount  of  the  recovery  against 
bim  on  the  appeal  Includes  an  amount  al- 
lowed for  services  of  his  adversary's  at- 
torneys In  the  circuit  court,  as  provided 
for  in  a  note  in  suit,  the  amount  so  al- 
lowed for  attorney's  fees  shall  not  be  con- 
sidered against  tbe  party  taking  the  ap- 
peal, in  determining  whettier  or  not  he 
has  reduced  the  judgment  of  tbe  justice  S6 
or  more.  Counsel  contend  that  the 
amount  allowed  for  services  of  attorneys 
In  the  circuit  court  should  be  deducted 
from  tbe  amount  of  tbe  recovery  in  that 
court  before  comparing  it  with  the  judg- 
ment of  tbe  justice,  on  the  ground  that 
such  services  did  not  eonstltute  a  matter 
In  issue  before  the  justice,  and  also  on  tbe 


cronnd  that  the  attorney's  fees  should  be 
regarded  as  in  tbe  nature  of  costs.  The 
action  commenced  before  the  justice  was 
tried  de  novo  In  the  circuit  court.  Tbe 
interest  constituted  a  part  of  tbe  cause  of 
action.  Tbe  attorney's  fees  were  not 
costs,  or  in  the  nature  of  costs.  They 
also  formed  a  part  of  tbe  cause  of  action. 
They  were  recovered,  because  tbey  were 
provided  for  in  the  contract  sued  on.  For 
the  purpose  of  determining  the  question 
of  costs,  tbe  judgment  of  the  justice  must 
be  compared  wit-h  the  amount  of  recovery 
in  che  circuit  court;  and  the  fact  that  a 
portion  of  that  .amount  consists  of  an 
amount  recovered  for  interest  and  attor- 
ney's fees  included  in  the  cause  of  action, 
but  not  accrued  and  recoverable  at  tbe 
time  of  the  reuditlon  of  judgment  by  tbe 
Justice,  cannot  be  taken  .into  considera- 
tion. Tbe  statute  provides  a  fule  which 
tbe  courts  are  bound  to  apply  without 
questioning  its  wisdom  or  policy.  In  TuT>. 
ner  v.  Simpson,  12  Ind.  413,  the  court  said : 
"  We  think,  in  determining  the  question  of 
reduction,  we  must  take-thesums  recov- 
ered for  our  guide,  without  any  reference 
to  the  Interest  on  the  justice's  judgment 
or  on  tbe  claim  sued  on.  If  tbe  legislature 
had  Intended  that  any  interest  should  be 
taken  Into  account,  tbey  probably  would 
have  said  so,  or  have  used  language  con- 
veying tbe  idea.  No  reasonable  latitude 
of  interpretation  will  authorise  us  to  take 
tbe  sum  recovered  before  tbe  justice,  and 
interest  thereon  up  to  the  time  of  render- 
ing Judgment  In  tbe  circuit  court,  as  the 
sum  to  be  reduced,  when  tbe  legislature 
have  pre«icribed  that  it  shall  be  tbe  sum 
recovered  before  the  Justice."  In  Wldup 
V.  Gibson,  58  Ind.  484,  where,  on  appeal 
from  a  Judgment  of  a  justice  by  tbe  Judg- 
ment defendant,  tbe  judgment  in  tbe  cir- 
cuit court  was  against  the  same  party, 
and  that  before  the  justice  was  not  re- 
duced five  dollars,  but  it  the  interest  ac- 
crued between  the  trials,  and  included  in 
tbe  Judgment  in  tbe  circuit  court,  were 
not  included  therein,  the  Judgment  of  tbe 
justice  would  have  been  reduced  more 
than  five  dollars,  it  was  held  that  the 
costs  In  the  circultcourt  should  follow  tbe 
Judgment.  This  construction  of  the  stat- 
ute has  stood  tor  many  years  without 
any  indication  from  the  leafislature  that  a 
different  rule  is  desirable.  A  construction 
which  forbids  tbe  ieduction  of  interest  ac- 
crued in  the  Intel  val  between  tbe  two 
judgments,  in  comparing  them  for  the  pur- 
pose of  applying  this  statute,  certainly 
also  forbids  a  deduction  of  the  amount  of 
attorney's  fees  Included  In  the  amount  of 
recovery  In  the  circuit  court,  and  consti- 
tuting part  of  tbe  cause  of  action  on 
which  the  judgment  in  that  court  Is  ren- 
dered. The  Judgment  is  affirmed,  with 
costs. 

a  Ind,  App.  182) 

Wilson  t.  Clabk  et  al. 
(AppettaU  Court  vf  Indiana.    April  18, 1891. ) 

PrADDULBST  CoNTETANCES — EVIDBNOI. 

1.  A  merchaat'8  stock  having  been  seized  on 
execution,  the  plaintiffs,  one  of  vrbom  waa  his 
brother-in-law,  agreed  with  talm  to  jpiurehase  the 
stock  and  assume  certain  debts.  They  had  no 
knowledge  of  the  business,   and  the  sale  waa 
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made  after  a  day's  negotlatlan.  No  price  was 
then  fixed.  Two  days  afterwards  the  merchant 
conveyed  to  them  a  honse  and  lot,  in  payment 
for  which,  and  for  the  goods,  they  gave  him  their 
notes  for  equal  sums,  payable  in  1,  2,  8,  4,  5,  and 
6  years.  This  was  all  the  property  the  merchant 
bad,  and  the  price  was  a  fair  one.  The  plaintiffs 
paid  the  debts  they  assumed,  and  he  had  assured 
them  that  there  were  no  others.  Held,  that  a 
judgment  that  the  conveyance  was  not  fraudulent 
as  to  creditors  should  not  be  disturbed,  as  against 
the  evidense. 

a.  In  a  suit  involving  the  validity  of  a  sale 
as  against  the  creditors  of  the  seller,  the  buyer 
may  testify  that  he  bad  no  Intent  to  cheat,  hin- 
der, or  delay  the  creditors. 

Appeal  frum  circuit  court,  Maraball 
coanty ;  Isaiah  Connbr,  Jnilge. 

A.  C.  CaproD, iur  appellant.  McLaren  A 
Martludale,  tor  appuUeea. 

Robinson,  J.  This  was  an  action  of  re- 
plevin. The  answer  was  general  denial. 
Trial  by  the  court,  finding:  for  the  appel- 
lees, motion  for  new  trial  overruled,  and 
excepted  to.  The  third  asslsnmeut  of  er- 
ror Is  that  the  coort  erred  in  oyerrnllng 
aps>ellant's  motion  for  a  new  trial.  The 
first,  second,  and  fourth  assignments  of 
error  present  no  question  that  Is  not 
raised  by  the  motion  for  a  new  trial.  The 
causes  assigned  for  new  trial  are:  First, 
That  the  finding  of  the  court  Is  not  sus- 
tained hysutticient  evidence.  Secoad.  That 
the  finding  of  the  court  is  contrary  to  the 
evidence.  Third.  That  the  amount  of 
damages  found  against  defendant  is  ex- 
cessive. Fourtb.  Error  of  law  occurring 
upon  the  trial,  and  excepted  to  by  the  de- 
fendant at  the  time,  in  this,  to-wit:  The 
court  erred  in  allowing  the  plaintiffs'  at- 
torney to  ask  Nathan  F.  Claris,  a  witness 
In  his  own  behalf,  the  following  question  : 
"State  how  much  pialntlBs  were  dam- 
aged per  day  by  the  seizure  of  the  goods 
taken  under  the  attachment  by  tbedefend- 
ant,  as  sheriff;"  to  which  witness  an- 
swered, "  We  were  damaged  f  25  per  day ; " 
and  in  allowing  the  following  question  to 
be  asked  Oslas  I>uddleson,  a  witness  on 
behalf  of  the  plaintlRs,  and  each  of  the 
plaintiffs'  witnesses  on  bis  own  behalf,  to- 
wit:  "State  If  you  bad  in  yuur  mind  a 
frandulent  Intention  to  cheat,  hinder, 
and  delay  the  creditors  of  Ozlas  Duddle- 
son  when  yon  were  making  the  sale  and 
purchase  of  the  stock  of  goods  levied  on 
by  tb€v  defendant  as  sheriff;"  to  which  all 
these  witnesses  answer,  "No;  we  did 
not."  Before  proceeding  to  theconsldera- 
tion  of  the  motion  for  new  trial.itis.prop- 
er  to  say  that  on  the  7th  day  of  June, 
188S,  the  Soutb  Bend  Iron-Works  com- 
menced an  action  In  the  Marshall  circuit 
court  against  Odas  Dnddleson  on  an  ac- 
count, and  also  proceedings  in  attachment, 
upon  the  ground,  as  alleged  in  the  afSda- 
vlt,  "that  said  Dnddleson  had  sold  and 
conveyed  bis  property  subject  to  ezeco- 
don,  with  the  fraudulent  intent  to  cheat, 
hinder,  and  delay  his  creditors. "  A  prop- 
er bond  was  filed,  and  a  writ  of  attach- 
ment was  Issued  and  placed  in  the  hands 
of  the  appellant,  who  was  sheriff  of  Mar- 
shall county,  Ind.  The  appellant  execut- 
ed the  writ  of  attachment  on  the  14tb 
day  of  June,  1888,  and  seised  and  took  in- 
to bis  possession  a  stock  of  merchandise, 


consisting  of  hardware,  farming  imple- 
ments, and  other  personal  property.  The 
appellees,  claiming  to  be  the  owners  of 
the  property  attached  by  the  appellant  as 
such  Bherltf,  commenced  this  action  to  re- 
cover said  property.  The  claim  of  the  ar>- 
pellant  was  that  the  sale  of  said  property 
by  said  Duddleson  to  the  appellees  was 
fraudulent.  The  appellant  claims  with 
much  earnestness  that  this  case  should  be 
reversed,  under  the  first  cause  for  new 
trial ;  that  the  Qndine  of  the  court  is  not 
sustained  by  sufflcieut  evidence, — in  fact, 
that  there  is  no  evidence  to  sustain  the 
finding. 

The  following  is  a  fair  and  accurate 
statement  of  facts,  as  shown  by  the  evi- 
dence: Ozias  Dnddleson  was,  a  few  days 
before  the  7th  of  June,  1888,  and  for  some 
time  prior  thereto,  engaged  in  the  bard- 
ware  and  Implement  business  in  Marmont, 
Marshall  county,  Ind.,  and  was  in  embar- 
rassed circumstances  financially.  A  few 
days  before  the  2d  day  of  June,  1888,  the 
sheriff  of  Marshall  county,  Ind.,  levied  an 
execution  in  his  hands  on  his  stock  of  mer- 
chandise, consisting  of  hardware,  farming 
Implements,  and  other  goods,  and  closed 
bis  store  on  the  2d  day  of  June,  1888. 
While  the  store  was  still  closed  and  held 
by  the  sheriff,  the  app&lleee  and  Duddle- 
son, the  appellee  Dillon  being  Duddleson's 
brother-in-law,  went  to  Plymouth,  the 
county-seat  of  Marshall  county,  Ind.,  and 
went  to  the  ottlL-e  of  a  law  firm  holding 
some  of  the  liabilities  of  said  Dnddleson, 
and  while  at  this  law-office  entered  into 
a  written  agreement  by  which  Duddleson 
sold  to  appellees  his  stock  of  merchandise, 
and  all  book-accounts,  subject  to  a  cer- 
tain chattel  mortgage  therein  mentioned, 
to  Hibbard.  Spencer  &  Bartlett  tor  f431.- 
99,  due  in  80  and  46  days,  on  said  stock, 
and  his  book-accountj9,  subject  to  a  note 
for  9170.19,  dated  May  18,  1888,  due  in  30 
days,  payable  to  A.  F.  Seebarger;  also 
one  note  to  Levi  Lauer  for  f  100,  and  one 
note  for  f  11.  executed  to  Uoag&Wade; 
which  last  three  notes  were  In  the  hands 
of  said  law  firm,  to  secure  which  said  firm 
held  certain  collaterals  which  were  to  be 
delivered  to  the  appellees  on  full  payment 
of  said  notes.  There  is  nothing  In  the 
aereement  showing  what  consideration 
the  appellees  were  to  pay  Duddleson ;  but 
on  the  4th  day  of  .Tune,  1888,  Duddleson 
and  wife  conveyed,  by  a  warranty  deed, 
the  lot  upon  which  was  situate  the  store 
building  In  the  village  of  Marmont,  Mar- 
shall county,  Ind.,  subject  to  a  certain 
mortgage  thereon  for  purchase  money, 
which  the  evidence  shows  was  unpaid  aa 
to  the  sum  of  9900.  After  this  convey- 
ance was  made  it  appears  by  the  evidence 
that  the  stock  of  merchandise,  accounts, 
and  the  town  lots  was  togetherestlmated 
at  93,500,  for  which  appellees  assumed 
and  agreed  to  pay,  of  Duddleson's  Indebt- 
edness, the  sum  of  91|94A.68,  and  executed 
to  Duddleson  these  several  promissory 
notes,  for  91,500,  due  in  1,  2,  8,  4,  6,  6,  and 
7  yeans,  with  6  per  cent.  Interest  from 
date.  The  first  six  was  for  9200  each,  and 
the  last  one  was  for  9300.  Upon  the  con- 
summation of  this  agreement  appellees 
paid  the  execution  that  bad  been  levied 
upon  the  stock  of  merchandise,  and  took 
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puBseesion  of  the  same,  without  takins 
auy  invoice:  and  also  took  poBseBslon  ot 
the  store  building  and  lot;  and  also  got 
poceession  ot  the  l>ook-account8  on  pay- 
ment ol  the  notes  for  which  they  were 
held  as  collateral  security.  Duddleson 
had  no  other  property  than  that  sold  to 
appellees.  There  was  no  evidence  show- 
ing that  the  property  had  been  sold  at  a 
reduced  price,  but,  from  anything  that 
appears  in  evidence,  it  would  seem  that 
the  price  agreed  upon  was  very  nearly 
the  value  of  the  property.  The  notes  for 
$1,500  made  to  Duddleson  by  the  aippel- 
lees,  as  part  consideration  for  the  proper- 
ty, were,  in  two  or  three  days  after  their 
execution,  assigned  and  trnnsferred  by 
Duddleson  to  his  sister.  Miss  Elizabeth 
Duddleson,  who  is  a  sister-in-law  of  the 
appellee  Dillon,  and  resided  with  him. 
The  evidence  does  not  show  that  there 
was  any  consideration  for  the  assignment 
of  the  notes  to  MIrs  Duddleson,  nor  is  any 
explanation  attempted  as  to  why  it  was 
done,  or  why  the  notes  were  made  at 
such  long  payments.  A  short  time  after 
the  notes  went  into  the  possession  ot 
Miss  Duddleson,  Oslas  Duddleson  ob- 
tained from  her  three  of  the  notes,  being 
the  first  ones  due,  and  paid  a  debt  for  9600 
witli  them.  This  debt  was  for  mercha  ndise 
purchased  by  Duddleson  some  months  be- 
fore the  sale  to  the  appellees,  and  was  not 
a  part  of  the  indebtedness  assumed  by 
them,  bat  at  the  time  of  the  purchase  was 
known  to  them,  and  Duddleson  stated 
tuat  he  would  pay  it.  This  debt  is  ail 
the  appellees  claim  they  knew  anything 
about  that  they  did  not  assume.  The 
amount  of  Duddleson's  debts  not  assumed 
by  the  appellees  and  exclusive  of  thef6()0 
paid  with  the  three  notes,  was  less  than 
$500,  as  the  evidence  shows,  and  was  held 
by  the  parties  to  the  attachment  proceed- 
ings. The  appellees  had  paid  the  debts 
they  assumed  to  pay-as  they  became  due. 
The  evidence  shows  the  appellees  made  in- 
quiry as  to  indebtedness  before  they  pur- 
chased the  property;  that  they  acted  up- 
on Duddleson's  assurance  and  statements 
regarding  his  indebtedness.  The  evidence 
also  shows  that  appellees  had  no  experi- 
ence in  the  business,  but  were  wholly  un- 
acquainted with  it,  and  from  the  sur- 
roundings it  would  appear  that  there  was 
some  haste  in  consummating  the  contract 
tor  the  purchase  of  the  property , although 
they  spent  an  entire  day  in  the  law-otHce 
at  Plymouth  before  thecontract  wasflnal- 
ly  concluded.  There  is  no  conflict  in  the 
evidence,  nor  was  there  any  fraud  shown 
in  the  transaction,  unless  fraud  is  made  to 
appear  from  conclusions  and  inferences 
arising  out  of  the  nature  and  character  of 
the  transaction. 

The  turegolngstatementcontains  all  the 
material  facts  in  evidence  on  the  trial  of 
the  case.  It  was  tried  by  the  court  below, 
who  it  is  presumed  from  hix  acquaintance 
with  all  the  surroundings  of  the  case  and 
with  the  witnesses,  and  all  the  circum- 
stances as  detailed  in  evidence,  was  better 
qualified  to  determine  the  questions  of  evi- 
dence before  him  than  this  Courtis;  and 
while  the  case  in  some  respects  is  not  free 
ot  the  claim  that  some  of  the  circumstan- 
ces and  facts  point  to  bad  faith,  yet  we 


do  not  feel  that  we  would  be  Justified,  un- 
der the  evidence,  in  holding  that  the  trial 
court  erred  in  its  conclusions  as  to  the  ev- 
idence. The  evidence  tended  to  sustain 
the  findings. 

The  third  cause  for  new  trial  is  that  the 
amount  of  damages  found  against  defend- 
ant  is  excessive.  The  appellant  contends 
that  the  court  erred  upon  the  trial  relat- 
ing to  damages  in  permitting  appellees  to 
ask  of  the  witness  Clark,  on  behalf  of  the 
appellees,  the  rolloniug  question:  "What 
was  the  value  ol  the  use  of  that  stock  to 
you  during  the  time  you  were  deprived  of 
the  use  of  it  for  the  use  of  your  business?" 
and  permitting  the  witness  to  answer  the 
question.  There  was  no  objection  stated 
by  the  appellant  at  the  time  to  the  ques- 
tion or  the  answer.  If  the  qnestion  was 
erroneous,  there  is  no  available  error  in 
the  record.  But  upon  the  measure  ot 
damages  an  examination  of  the  evidence 
upon  that  point,  when  takan  together, 
does  not  show  the  damages  to  be  excess- 
ive, but  that  the  amount  found  was  sus- 
tained by  the  evidence. 

The  fourth  and  last  cause  for  new  trial 
is  error  ot  the  court  in  permitting  appel- 
lees' attorney  to  ask  Ozlas  Duddleson,  a 
witness  on  behalf  of  appellees,  and  Na- 
than Clark  and  L.  Cass  Dillon,  the  appel- 
lees, and  witnesses  on  their  own  behalf, 
the  following  question,  to-wlt:  "State  if 
you  had  in  your  mind  a  fraudulent  intent 
to  cheat,  hinder,  or  delay  the  creditors  ot 
Ozlas  Duddleson  when  you  were  making 
the  sale  and  purchase  ot  the  stock  of 
goods  levied  on  by  defendant  as  sheriff;" 
to  which  all  three  witnesses  answered, 
"We  did  not;"  and  in  permitting  said 
witnesses  to  answer  said  question.  The 
supreme  court  has  frequently  decided, 
"  where  the  Intent  with  which  an  act  to  be 
done  becomes  material,  it  is  proper  to  ask 
what  it  was."  Tliefraudulent  intent  was 
the  principal  question  In  this  action.  The 
only  objection  to  the  question  was  as  to 
the  competency  of  the  question.  The 
question  was  competent,  and  no  error 
was  committed  by  the  court  in  allowing 
said  question  to  be  asked  and  answered. 
Over  V.  ScbifBing,  102  Ind.  191,  26  N.  E. 
Rep.  91,  and  numerous  cases  there  cited. 
There  is  no  error  in  the  case  for  which  it 
should  be  reversed.  The  case  should  be 
affirmed,  and  is  affirmed,  with  costs. 


South  Bbks  Ibon- Works  Ck>.  et  aL  v.  Duddls- 

80N. 

(Appellate  Court  of  Indiana.    April  18, 1891.) 

Appeal  from  circuit  court,  Marshall  county; 
Isaiah  Connbk,  Judge. 

A.  C.  Capron,  for  appellants.  MeLaren  A 
ISartAndale,  fur  appellee. 

RoBiKsoN,  J.  This  was  a  proceeding  In  at- 
tachment commenced  by  the  appellants  against 
the  appellee.  The  same  personal  property  that 
vras  seized  under  the  writ  of  attacnment  in  this 
case  was  involved  in  the  case  of  Wilson  v.  Clark, 
ante,  810,  (decided  at  the  present  term  ot  this 
court )  In  the  case  of  Wilson  v.  Clark  the  ap- 
pellees claimed  to  be  the  owners  of,  and  entitled 
to  the  possession  of,  the  personal  property  seized 
nnder  the  writ  of  attachment  in  this  oase,  and 
commenced  an  action  against  the  appellant,  John 
N.  Wilson,  sheriff  of  Marshall  county,  who  had 
In  his  possession  said  proper^  as  suoi  sheriff. 
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under  the  writ  of  attachment,  to  recover  the  pos- 
session of  the  same.  The  questions  in  this  case 
are  in  all  things  the  same  as  those  involved  in 
the  case  of  Wilson  y.  Clark,  and  it  is,  npontbe  au- 
thority of  that  case,  affirmed,  at  the  costs  of  the 
appellants. 

(1  Ind.  A.  la)  

Westrrn  ITnion  Tel.  Co.  y.  Trcmbbll. 

{Appellate  Court  of  Indtcma.    April  14, 1891.) 

Teleobapb  CkJMPANiBS— Delat  IN  Sbxcinq  Mb8- 
SA8B  —  Appeal.  —  Objections  not  Raised  Bb- 

LOW. 

1.  In  a  suit  for  the  penalty  imposed  by  Acts 
Ind.  1885,  p.  151,  providing  that  telegraph  com- 
panies shall  transmit  messages  "with  impartial- 
it;  and  in  good  faith,  and  in  the  order  of  time 
in  wtilch  they  are  received,  and  shall  in  no  man- 
ner discriminate, "  a  complaint  is  sufficient,  when 
flrst  questioned  on  appeal,  which  avers  that  the 
company  held  a  dispatch  for  18  hours,  and  "did 
not  transmit  in  the  order  of  time  in  which  it  was 
received,  and  with  Impartiality  and  in  good  faith, 
and  withont  delay. " 

3.  Under  a  stipulation  that  "the  company 
will  not  be  liable  for  damages  in  any  case  when 
the  claim  is  not  presented  in  writing  within  00 
days  after  sending  the  message, "  the  time  runs 
from  the  tranamldslon  of  the  message,  and  not 
from  its  receipt  by  the  company,  and,  when  snit 
is  brought  within  60  days,  no  claim  need  be  pre- 
sented. 

Appeal  from  ctrcait  conrt,  Starke  coun- 
ty:  Ueobge  Burson,  .Indge. 

McDonald,  Butler  &  Saow  and  A.  J.  Bev- 
erage, lor  appellant. 

Black,  C.  J.  Tbe  appellant  questions  in 
this  court  for  the  tlrst  time  the  sufficiency 
of  a  complaint  to  recover  the  penalty  pre- 
scribed by  the  act  of  April  8, 1885,  (Acts 
1S85.  p.  151.)  for  violation  of  the  provls- 
lonH  of  that  act  In  the  tranamlsolon  of  a 
telegraphic  meflsagn.  Tbe  complaint  al- 
leged, amon^  other  things,  that  the  ap- 
pellee placed  the  message  In  the  hands  of 
tbe  appellant's  agent  at  tbe  appellant's 
office  lu  tbe  town  of  Knor,  in  Starice  coun- 
ty, at  5  o'clock  and 30  minutes  In  the  after- 
noon of  the  loth  day  of  April,  1888,  daring 
the  appellant's  office  hours,  and  paid  th6 
appellant  In  advance  the  sum  of  25  cents 
fortransmlsslon  of  the  message,  which  the 
api>ellunt  todk  and  accepted,  and  under- 
took and  agreed  to  transmit  without  de- 
lay, with  impartiality  and  good  faith, 
and  in  the  order  of  time  In  which  it  was 
rectlred;  and  that  the  amount  received  by 
tbe  appellant  as  aforesaid  was  the  foil 
amount  demanded  by  the  appellant  for 
the  transmission  of  said  message.  The 
only  portions  of  the  complaint  to  which 
objection  has  been  made  by  the  appellant 
aro  the  following  enbaequent  allegations: 
"And  that  said  defendant  held  said  dis- 
patch in  Its  said  office  at  the  town  of 
Knox,  aforesaid,  and  after  the  aioresald 
agreement  had  been  made,  and  the  pay  (or 
transmission  had  been  received,  as  afore- 
said, lor  the  time  of  eighteen  hours,  and 
did  not  transmit  the  said  dispatch  till 
about  12  o'clock  m..  April  lltb.  1888.  and 
did  not  transmit  said  dispatch  lu  order  of 
time  in  which  It  was  received,  and  with 
Impartiality  and  good  faith,  and  without 
delay,  and  In  the  order  of  time  in  which  it 
was  received."  It  is  required  by  the/stat- 
nte  of  1885  that  the  telegraph  company, 
.  during  the  usual  office  hours,  shall  receive 
dispatches,  whether  from  other  telegraph 


lines  or  other  companies  or  Individuals ; 
and  shall,  upon  tbe  nsnal  terms,  transmit 
the  same  "  with  impartiality  and  In  good 
faith,  and  in  the  order  of  time  in  which 
they  are  received,  and  shall  in  no  manner 
discriminate  In  rates  charged, or  words  or 
figures  charged  for,  or  fanner  or  condi- 
tions of  service,  between  any  of  Its  patrons ; 
but  shall  serve  Individuals,  corporations, 
and  other  telegraphic  companies  with  im- 
partiality;" and  that  any  person  or  com- 
pany violating  any  of  the  provisions  of 
this  act  shall  be  liable  to  the  penalty  pre- 
scribed. The  appellant,  referring  to  the 
portion  of  the  complaint  above  quoted, 
claims  that,  stripped  of  coDcluslons  of  law, 
the  pleading  contains  merely  a  statement 
of  the  delay  of  the  message.  Without  in- 
tending to  hold  that  the  penalty  provided 
for  in  this  statute  can  be  recovered  for 
mere  negligence  In  the  transmission  of  a 
telegraphic  dispatch,  we  are  of  opinion 
that  the  complaint  Is  not  open  to  objec- 
tion proposed  for  the  first  time  In  this 
court.  There  was  a  general  denial  and  an 
affirmative  answer. 

An  assignment  o(  error  Is  based  upon 
the  overruling  of  a  demurrer  to  a  reply  to 
the  affirmative  answer.  It  is  a  familiar 
rule  that  a  bud  reply  Is  good  enough  for  a 
bad  answer,  and,  if  we  Hnd  that  the 
affirmative  answer  was  Insufficient,  we 
need  not  examine  the  reply.  Insurance 
Co.  V.  Baker,  71  Ind.  102;  Wilhite  v.  Ham- 
rick,  92  Ind.  594;  Seheible  v.  Single,  89  Ind. 
323,  326,  327;  Telegraph  Co.  v.  Yopst,  118 
Ind.  218-269,  20  N.  E.  Rep.  222.  Tbe  an- 
swer  sets  out  the  contract  contained  In 
the  usual  message  blank  upon  which  the 
dispatch  in  question  was  written,  and  re- 
lies upon  the  failure  of  the  appellee  to  pre- 
sent her  claim  as  stipulated  In  the  follow- 
Ing  requirement  In  said  contract:  "The 
company  will  not  be  liable  for  damages  in 
any  case  where  the  claim  Is  not  presented 
in  writing  within  sixty  days  after  send- 
ing the  message. "  There  Is  abundant  au- 
thority for  holding  that  such  a  stipula- 
tion Is  reasonable,  valid,  and  binding  up- 
on the  sender  of  a  message  who  seeks  to 
recover  the  statutory  penalty.  Telegraph 
Co.  V.  Jones,  95  Ind.  228;  Telegraph  Co.  v. 
Meredith,  Id.  93;  Telegraph  Uo.  v.  Wil- 
son, 108  Ind.  808,  9  N.  E.  Rep.  172;  Tele- 
graph Co.  V.  Yopst,  118  Ind.  248.  20  N.  E. 
Rep.  222;  Wolf  v.  Telegraph  Co.,  62  Pa.  St. 
83,  Allen,  Tel.  Cas.  463;  Gray,  Tel.  §§  34,  35. 
In  Telegraph  Co.  v.  Yopst,  supra,  it  was 
held  that  such  a  provision  in  the  contract 
does  not  apply  where  there  Is  no  trans- 
mission of  the  messrige.  The  answer  be- 
fore us  does  not  directly  allege  or  deny 
that  the  message  In  question  was  trans- 
mitted, but  It  refers  to  the  transmission 
by  mention  of  "the  party  sending  tbe  mes- 
sage, "and  by  alleging  that  the  appellee 
did  not  present  her  claim  "within  sixty 
days  altersendlng  the  message. "  It  shows 
that  the  message  was  dated  April  10,  1888, 
and  that  It  was  received  by  the  appellant 
on  that  day  for  transmission.  The  com- 
plaint, as  already  shown,  alleged  the  de- 
livery of  the  message  to  tbe  appellant  at 
5  o'clock  and  30  minutes  in  the  afternoon 
of  the  10th  of  April.  1888,  and  that  the  ap- 
pellant held  It  for  IS  hours,  and  did  not 
transmit  it  till  about  noon  on  the  lltb  ol 
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April,  1888,  and  did  not  transmit  it  in  tbe 
order  of  time  in  wiiich  it  was  received, 
etc.  It  it  be  regarded  ttiat  it  Hufflciently 
appears  that  ttie  dispatcli  was  sent,  it  dis- 
tinctly appears  that  It  was  not  sent  soon- 
er than  the  llth  of  April,  1888.  This  ac- 
tion w  as  commenced  on  the  5tbofJune, 
1888;  therefore  the  period  of  "sixty  days 
after  sending  tbe  message"  had  not  elapsed 
when  this  action  was  commenced. 

Will  the  failure  of  the  sender  of  a  mes- 
sage, who  has  become  a  party  to  such  a 
contract,  to  present  bis  claim  within  60 
days  after  sending  tbe  message,  bar  his 
action  for  tbe  penalty  commenced  before 
tbe  expiration  of  that  period?  In  Tele- 
graph Co.  T.  Yopst,  supra,  It  was  said  of 
such  a  Btlpnlation:  "The  limitation  la  for 
tbe  benefit  of  the  company,  and  is  of  its 
own  creation.  It  has  no  right,  therefore, 
to  aslc  that  the  contract  be  extended  for 
its  own  benefit  beyond  the  letter  of  the  in- 
strnment. "  The  contract  is  to  be  enforced 
according  to  its  terms,  construed  so  as  to 
apply  what  may  be  regarded  reasonably 
as  tbe  intention  of  the  parties.  The  dnty 
imposed  by  the  law' cannot  be  evaded  by 
contract.  The  company  cannot  contract 
against  its  liability  for  violation  of  its 
dut.T  prescribed  by  the  statute,  and  in  the 
stipulation  in  question  therels  no  attempt 
to  do  so.  It  provides  that,  if  a  violation 
of  duty  occur,  the  company  will  not  be 
liable  for  damages  to  which  the  other  par- 
ty thereby  becomes  entitled,  in  a  case 
where  the  claim  Is  not  presented  in  writ- 
ing within  60  days  after  sending  the  mes- 
sage. It  may  be  supposed  that  by  Insert- 
ing the  stipulation  in  the  contract  tb3 
company  intended  to  prescribe  a  limit  for 
the  presentation  of  the  claim  which  would 
enable  it  to  investigate  the  case  while  the 
facts  were  yet  new  and  ascertainable  by 
it,  and  which  would  be  treated  by  tbe 
courts  as  reasonable  for  such  a  purpose. 
The  appellee's  right  of  action  was  not 
founded  upon  the  presentation  of  a  writ- 
ten claim ;  it  was  based  on  a  breach  of 
statutory  duty.  Tbe  appellee  was  not 
bound  to  allege  as  apart  of  lier  cause  of 
action  that  she  bad  presented  a  written 
claim.  As  against  tbe  company,  where  a 
violation  of  dnty  has  occurred,  tbe  liabili- 
ty tor  the  penalty  has  accrued  immediate- 
ly. The  right  to  recover  it  ma,vbe  lost  by 
faiinre  to  present  a  claim  In  writing  with- 
in a  period  of  60  days  after  sending  the 
message.  The  contract  does  not  super- 
sede the  statute  of  limitations.  It  does 
not  prescribe  a  period  beyond  which  an 
action  may  not  be  brought,  nor  does  it  at- 
tempt to  require  the  lapse  of  any  period 
or  the  performance  of  any  act  before  a 
right  of  action  shall  accrue  or  a  suit  shall 
be  commenced.  When  the  failure  to  pre- 
sent the  claim  as  provided  in  tbe  contract 
may  be  made  available  as  a  defense,  it 
cannot  be  proved  under  the  general  denial, 
but,  being  an  affirmative  defense,  it  must 
be  specially  pleaded.  Telegraph  Co.  v. 
Sclrcle,  1U3  Ind.  227,  2  N.  E.  Bep.  604.  It  is 
to  be  pleaded,  not  in  abatement  or  in  bar 
of  the  further  maintenance  of  tbe  action, 
but  In  bar  of  the  action  generally.  The 
answer  must  relate  to  the  time  of  thecom- 
mencement  of  the  action;  otherwise  it 
would   not  be  a  complete  bar.    At  tbe 


commencement  of  this  action  the  appellee 
still  had  a  number  of  days  within  which, 
by  the  presentation  of  her  claim, she  could 
have  provided  against  a  defense,  based  on 
this  stipulation,  to  an  action  commenced 
at  any  time  after  the  60  days,  and  within 
the  statutory  limitation  of  such  an  action. 
It  could  not  be  said,  having  relation  to 
the  time  of  the  commencement  of  this  ac- 
tion, that  for  the  period  of  time  allowed 
by  the  contract  the  appellee  had  failed  to 
present  her  claim  In  writing.  In  a  note  to 
Wolf  V.  Telegraph  Co.,  supra,  in  Allen, 
Tel.  Cas.,  theeditor,on  page 469, says :  "It 
will  be  observed,  in  this,  case,  that  the 
date  of  the  message  was  October  23. 1866, 
and  that  the  action  was  brought  Decem- 
ber 13,  1806,  flfty-onedays  afterwards.  It 
was  not  found  that  any  written  claim  for 
damages  was  presented  in  any  other  form 
than  by  bringing  theaction;  but  ibeques- 
tion  whether  the  bringing  of  the  action 
would  of  itself  amount  to  a  presentation 
of  a  claim  in  writing  tor  damages  was 
hot  adverted  to  either  by  counsel  or  by 
the  court.  The  case  for  tbe  plaintitTs  was 
put  upon  the  ground  that  the  plaintiffs 
were  not  bound  by  the  condition.  It  was 
not  urged  that  they  had  complied  with 
the  condition.  The  purpose  of  this  re- 
quirement seems  to  have  been  simply  to 
enable  the  company  to  know  seasonably 
what  claims  are  to  he  pressed  against 
them.  In  ordinary  cases,  where  a  prom- 
issory note  Is  payable  on  demand,  the 
bringing  of  an  action  is  a  sufficient  de- 
mand. *  *  •  So,  in  an  action  against, 
a  telegraph  company  to  recover  damages 
for  negligence  In  respect  to  a  message,  or- 
dinarily nospeclal  demand  need  beproved. 
•  •  •  If  any  special  demand  were  neces- 
sary, by  common  law,  clearly  such  de- 
mand need  not  be  in  writing.  Therequlre- 
ment  in  this  case,  however,  calls  for  a 
written  demand ;  and,  as  thecompany  seek 
to  Impose  on  the  plaintiffs  a  duty  not  rest- 
ing on  them  by  common  law,  the  con- 
dition should  not  be  extended  beyond 
its  reasonable  import  by  construction 
There  is  nothing  in  its  terms  requiring 
that  tbe  claim  in  writing  shall  be  present- 
ed before  action  brought.  •  •  •  It  is 
worthy  of  consideration  whether  tbe 
plaintiffs'  action  might  not  have  been  sup- 
ported upon  the  ground  that  the  bringing 
of  it  within  the  sixty  days  amounted  to  a 
compliance  with  the  X)rovislon. "  In  Gray 
on  Communication  byTelegraph,in  a  note 
to  section  35,  the  author  refers  to  Wolf  v. 
Telegraph  Co.,  supra,  and  to  Mr.  Allen's 
note,  and  says  that  the  bringing  of  the  ac- 
tion within  the  time  provided  for  the  pres- 
entation of  the  claim,  "it  seems  substan- 
tially complied  with  the  stipulation,  the 
object  of  which  was  to  put  the  company, 
in  a  seasonable  time,  in  possession  of  ac- 
curate information  of  the  breach  of  the 
contract  in  case  a  breach  of  it  occurred." 
Perhaps  it  is  well  enough  to  say,  not  that 
the  commencement  of  the  action  within 
the  60  days  Is  a  compliance  witli  the  pro- 
vision of  tbe  contract,  but  rather  that  in 
such  a  case  the  stipulation  in  question  can 
have  no  proper  application,  and  tberetore 
doed  not  affect  the  rights  of  the  parties. 
If  these  views  are  correct,  the  second  para- 
graph  of    the  answer    was   Insufficient. 
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There  was  a  motion  tor  a  new  trial,  as* 
signing  tliat  tlie  flndlnfc  ot  the  court  was 
not  sustained  by  snfflcient  evidence  and 
that  It  was  contrary  to  law.  We  have 
read  the  evidence,  and,  holding  to  the 
opinion  expressed  herein  concerning  the  an- 
swer, we  are  unable  to  say  that  there  was 
error  in  overruling  the  motion  lor  a  new 
trial.  ThejadgmentiBafflrmed.withcoBts. 

a  Ind.  App.  lOT)        

Mahonet  et  al.  ▼.  Gang  et  al.i 
{AppMate  Court  of  Indiana.    April  14,  189L) 

BKFIiKTIK— BbCOVBRT  OV  OOODS  FBADSlILaaTIiT 

Obtainkd. 

1.  Where  goods  were  purchased  with  a  de- 
sign not  to  pay  for  them,  the  seller  can  recover 
the  goods  from  a  mortgagee  with  notice  of  facts 
aolBolent  to  put  aprudeot  man  on  Inquiry,  which, 
U  prosecuted  with  reasonable  diligence,  would 
hwre  led  to  a  discovery  of  the  fraud. 

S.  The  seller  having  received  nothing  for  the 
goods,  the  bringing  ol  an  action  to  reclaim  them 
u  a  sufficient  dlsaffirmanoe  of  the  sale.  Follow- 
ing Xhompson  v.  Feck,  US  Ind.  Slfl,  18  N.  B.  Bep. 
1& 

Appeal  from  circuit  court,  Montgomery 
connty;  E.  O.  Sntdbr,  Judge. 

Paul,  White  &  Humphries  and  Wm.  E. 
Humphrey,  for  appellants.  A£.  W.  Bruner 
for  appellees* 

Mbw,  J.  This  was  an  action  by  the  ap- 
pellees against  the  appellants  to  recover 
the  posHession  ot  certain  merchandise 
which  on  theSlst  of  July,  1888,  was  sold 
and  delivered  by  the  appellees  under  the 
firm  name  ot  Huweli,  (iano  &  Co.,  of  Cin- 
cinnati, Ohio,  to  William  Q.  Betts  and 
Isaac  W.  Craig,  under  the  naran  and  style 
uf  Betts  &  Craig,  and  doing  business  as 
merchants  at  Darlington,  in  this  state. 
The  complaint  was  answered  by  a  general 
denial  by  ail  who  were  made  defendants, 
except  Walter  Halett  and  Robert  A.  Craig, 
who  answered  disclaiming  any  interest  in 
the  property.  The  cause  was  tried  by  the 
court,  and  a  special  finding  of  facts  made 
at  the  request  of  the  appellants.  Upon 
the  tacts  found  the  court  stated  as  its  con- 
clusions ot  law  that  the  plaintiffs  were  the 
owners  and  entitled  to  the  possession  ot 
the  property  described  In  the  complaint, 
except  certain  articles  named;  that  said 
property  was  unlawfully  detained  from 
the  plaintiffs  by  the  defendants,  except 
Walter  Halett  and  Robert  A.  Craig;  that 
said  defendants  should  deliver  said  prop- 
erty to  the  plaintiffs,  and,  upon  failure  to 
do  so,  thA  plaintiffs  should  recover  from 
the  defendants,  except  Walter  Halett  and 
Rot>ert  A.  Cfiilg,  the  sum  of  f 825.06;  and 
that  the  plaintiffs  were  entitled  to  recover 
costs.  The  conclusions  of  law  were  ex- 
cepted to  by  the  appellants,  who  also 
moved  the  court  for  a  restatement  of  its 
conclusions  of  law,  which  motion  was 
overruled,  and  exceptions  talcen.  Appel- 
lants then  moved  the  court  for  a  new 
trial,  which  was  overruled  and  excepted 
to.  The  appellants  have  Jointly  and  sev- 
erally assigned  for  error:  (1)  That  the 
court  erred  in  its  conclusions  of  law  upon 
the  facts  found ;  (2)  the  conrt  erred  in 
overruling  the  motion  of  appellunts  to 
restate  its  conclusions  of  law;  (3)  the 
court  erred  In  overruling  the  appellants' 
motion  for  a  new  trial. 

'  Rah  paring  daulsd. 


We  do  not  think  the  court  erred  In  Its 
concloslons  of  law  upon  the  facts  found. 
Every  fact  necessary  to  a  recover.v  by  the 
appellees  was  found  by  the  court.  It  is 
shown  by  the  facts  so  found  that  the  mer- 
chandise in  controversy  was  purchased  by 
the  firm  ot  Betts  ft  Craig  from  the  appel- 
lees, with  tlie  fraudulent  Intention  of  uot 
paying  therefor;  that  they  received  the 
same  on  theSlst  of  July,  1888;  that  with- 
in six  days  thereafter  they  executed  to  the 
appellants,  and  to  said  Walter  Halett  and 
Robert  A.  Craig,  notes,  payable  in  20  days, 
at  the  Cltiaens'  National  Bank  of  Craw- 
fords  ville,  as  follows:  $308  to  James  O. 
Hill,  $408  to  Milton  S.  Hopper,  $1,500  to 
Francis  M.  Betts,  father  of  William  C. 
Betts,  $265  to  Charles  C.  Young,  $250  to 
Simeon  Barton,  $186  to  Zachariah  Maho- 
ney,  $300  to  Vincent  C.  Craig,  $204  to  Wal- 
ter Hnlett,  $202  to  W.  J.  Onsiey.  $1,587.50 
to  Robert  A.  Craig,  father  of  Isaac  W. 
Craig,— in  all,  $5,170.50;  and  that  on  the 
same  day  a  mortgage  was  executed  by 
said  Betts  &  Craig  to  the  payees  ot  said 
notes,  to  secure  the  same,  the  mortgage 
reciting  that  said  notes  were  given  for 
money  in  hand  paid;  that  at  the  time  ot 
the  preparation  and  signing  of  said  notes 
and  mortgage  neither  of  the  said  payees 
were  present,  nor  had  they  any  knowledge 
that  it  was  being  done,  nor  did  they  know 
that  said  Betts  ft  Craig  had  any  intention 
of  so  doing;  that,  within  three  days  there- 
after, said  Zachariah  Mahoney  received 
from  said  Betts  &  Craig  the  possession  ot 
said  mortgaged  property,  for  the  benefit 
of  himself  and  hisco-appellants,  as  alsofor 
the  benefit  of  Paul,  White  &  Humphries, 
attorneys  for  said  Betts  &  Craig,  and 
to  whom  the  latter,  on  the  6th  of  August, 
1888,  after  the  purchase  ot  said  merchant 
dlse  aforesaid,  executed  their  note  for  $600, 
payable  at  20  days,  in  said  Crawfordsville 
Bank,  together  with  a  mortgage  on  said 
merchandise  to  secure  said  note;  that  said 
note  of  $600,  and  the  mortgage  securing 
the  sume,  were  executed  to  said  attorneys 
to  defend  said  Betts  ft  Craig  in  antici- 
pated litigation  growing  onto!  theirpart- 
nership  and  individual  dealings  and  trans- 
actions, and  covering  property  sold  to 
them  and  put  into  their  hands  for  sale  on 
commission  and  otherwise,  including  pros- 
ecution for  embezzlement,  or  other  alleged 
violations  of  the  criminal  law,  that  might 
be  brought  against  them;  that,  although 
the  appellants  did  not  have  actual  notice 
of  the  fraudulent  Intent  with  which  said 
goodb  were  purchased  by  Betts  ft  Craig, 
they  did  each  have  notice  of  facts  and  cir- 
cumstances sufilclent  to  put  them  on  in- 
quiry concerning  the  rights  of  property, 
and  the  rights  of  the  appellees  in  said 
goods,  and  such  prudent  Inquiry  was  na1> 
urally  suggested  by  the  facts  and  circum- 
stances, of  which  the  appellants  had  no- 
tice, that  would  have  led  to  a  knowledge 
by  them  of  the  fact  that  said  goods  were 
purchased  by  said  Betts  ft  Craig  at  a  time 
when  they  were  hopelessly  insolvent,  and 
with  the  fraudulent  intent  not  to  pay  for 
them ;  that  prior  to  the  25th  of  July,  1888, 
said  Betts  ft  Craig  had  made  purchases  of 
appellees  which  they  had  paid  for,  the  last 
payment  made  by  them  being  on  said  25th 
ot  July,  1888,  but  that  the  goods  in  contru* 
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versy  had  not  been  paid  tor,  nor  any  part 
thereof;  that  before  the  commencement 
of  this  action  the  appellees  demanded  of 
gfc/d  Mahooey  the  poBBoasion  of  eald  prop- 
erty, which  demand  was  refnaed,  and  that 
the  same,  omitting  the  excepted  articles. 
Is  of  the  valne  of  f325. 

The  appellants  contend  that  the  finding 
as  to  notice  to  them  of  the  frandnlont  in- 
tent of  Betts  &  Craig  is  against  the  appel- 
lees. Jo  this  they  are  In  error.  Notice  is 
either  actual  or  constructive,  but  there  Is 
no  difference  iietween  them  in  Its  conse- 
quences. Actual  notice  consists  in  express 
information  of  a  fact,  and  brings  home 
knowledge  directly  to  a  party.  Whatever 
is  notice  enough  to  excite  the  attention  of 
a  man  of  ordinary  prudence,  and  call  for 
further  inquiry,  is,  in  equity,  notice  of  all 
the  facts  to  the  knowledge  of  which  an  in- 
quiry suggested  by  such  notice,  and  prose- 
cuted witii  due  and  reasonable  diligence, 
would  have  led.  If  a  man  have  actual  no 
tice  of  circumstances  sufficient  to  put  a 
man  of  ordinary  prudenceon  inquiry  as  to 
aparticular  point,  the  knowledge  which  be 
might,  by  the  exercise  of  reasonable  dili- 
gence, have  obtained,  will  be  imputed  to 
iiim  by  a  court  of  equity,  Kerr,  Fraud  tc 
M.,  pp.  236,  236.  Counsel  for  the  appel- 
lants earnestly  contend  that  there  must 
have  been  a  rescission  of  the  contract  by 
the  appellees,  as  between  them  and  Beets 
&  Craig,  before  this  form  of  action  could 
be  maintained;  and  that, inasmuch  as  the 
special  finding  does  not  show  such  rescis- 
sion, the  conclusions  of  law  stated  by  the 
court  are  notsustalned  by  the  facts  found. 
The  answer  to  this  is  that  the  appellees 
had  no  contract  except  with  Betts  & 
Craig,  and  the  finding  shows  that  they  re- 
ceived nothing  whatever  for  the  goods 
sold.  Where  possession  of  property  has 
been  wrongfully  obtained  by  means  of 
voidable  contract,  and  the  vendor  has  re- 
ceived nothing  of  value,  the  bringing  nf  an 
action  to  reclaim  the  property  Is  ordina- 
rily a  sufficient  disaffirmance  of  the  i-nn- 
tract.  Thompson  v.  FecK.  115  Ind.  512,  18 
N.  E.  Rep.  16.  And  that  the  purchase  of 
goods,  with  a  design  of  not  paying  for 
them,  is  such  a  fraud  upon  the  vendor  as 
will  make  the  sale  voidable,  is  well  settled. 
1  Para.  Cont.  668-570;  Curme  v.  Rauh,  100 
Ind.  247;  Railroad  Co.  v.  Grwin,  84  Iqd. 
467.  If  the  second  ground  of  error  as- 
signed by  the  appellants  Is  predicated 
upon  a  proper  motion,  it  is  disposed  of  by 
what  we  have  already  said.  The  com- 
plaint that  the  court  erred  in  overrnling 
the  motion  for  a  new  trial  is  not  discussed 
by  counsel  for  appellants  in  their  brief, 
and  is  therefore  waived.  Engleman  r. 
Arnold,  118  Ind.  81,  20  N.  £.  Rep.  605. 

Judgment  affirmed,  with  costs. 


JlHOINNATI,    W.    &   M.    Ry.    Co.    V.    STANLET.I 

{Appellate  Ccnirt  of  Indiana.   April  14, 1891.) 

NssuasNos— Flsadino— Eiiiiso  Stock  ox 
Tbaok. 
1.  In  an  action  commenoed  in  Justice's  oonrt 
Bgainst  a  railroad  company  for  negligently  icill- 
ing  a  mule,  a  motion  In  arrestof  judgment  should 
be  sustained  where  the  complaint  does  not  aver 
that  the  plaintiff  was  without  fault,  nor  anything 
tram  wtuctf  that  may  be  inferred. 

'  Superseded  Iiy  opinion,  80  N.  1 


X  'A  railroad  was  fenced  near  a  station,  bat 
there  were  no  end  fences  or  cattle-guards  to  pre- 
vent animals  passing  from  the  station  grounds  to 
the  space  between  the  fences.  The  plaintiff's 
mule  escaped  from  his  stable  without  tils  fault, 
went  between  the  fences,  and  was  killed  by  a 
train.  Under  Rev.  St.  Ind.  1881,  |  3687,  the 
county  conmilssioners  may  provide  by  order  wlist 
animals,  if  any,  shall  be  permitted  to  nm  at 
large.  It  did  not  appear  that  any  order  had  been 
made  onder  this  statute.  Beld,  that  the  com- 
mon-law rule  is  presumed  to  have  been  in  force, 
and  that  the  mule  was  trespassing  on  the  track, 
and  the  plaintiff  could  not  recover. 

Appeal  fromcircoit  coort,  Madison  coun- 
ty; W.  R.  PiBRSB,  Judge  pro  tern. 

Cowgill,  Sbively  &  CowffUI,  for  appel- 
lant.   KittingetA  Scbwinn,  for  appellee. 

Rbinhard,  J.  The  appellee  aned  the  ap- 
pellant before  a  Justice  of  the  peace  for  the 
value  of  a  mule  alleged  to  have  been  negli- 
g^untly  killed  by  the  appellant's  locomotive 
and  train  of  cars.  The  case  was  appealed 
to  the  circuit  court,  where  it  was  tried  by 
a  Jury  and  a  verdict  returned  in  favor  of 
the  appellee.  After  the  court  had  succes- 
sively overruled  a  motion  for  a  new  trial 
and  a  motion  In  arrest,  Judgment  was  ren- 
dered upon  the  verdict  andtbecasecarrled 
by  appeal  to  the  supreme  court.  The  er- 
rors assigned  are  these:  (1)  Thatthecom- 
plaiut  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action ;  (2)  the  over- 
ruling of  the  motion  for  a  new  trial ;  (3) 
the  overruling  of  the  motion  In  arrest  <>t 
Judgment. 

The  first  and  third  assig^nments  present 
much  the  same  question,  and  may  be  con- 
sidered together.  The  second  assignment 
challenges  the  sufficiency  of  the  evidence 
to  sustain  the  verdict  of  the  jury.  Let  us 
consider  these  propositions  in  the  order 
named.  The  action  is  a  common-law  ac- 
tion for  negligence.  The  complaint  does 
not  contain  any  averment  that  tlie  plain- 
tiff was  tree  from  fault,  or  words  from 
which  this  might  be  inferred.  It  is  urg^ 
by  the  appellant  that  this  failure  to  aver 
that  the  plaintiff  did  not  contribute  to  tba 
negligence  renders  the  complaint  fatally 
defective,  even  on  a  motion  in  arrest  of 
Judgrnent.  It  Is  not  disputed  by  the  ap- 
pellee that  the  complaint  would  be  clearly 
insufficient  to  withstand  such  motion  had 
the  cause  originated  in  the  circuit  court 
instead  of  before  a  Justice  of  the  peace. 
Indeed,  the  decisions  to  that  effect  are  so 
numerous  and  well  known  to  the  protes- 
sinn  that  it  can  hardly  be  considered  nec- 
essary to  cite  them  again.  It  is  undoubt- 
edly true  that  great  liberality  is  indulged 
in  support  of  complaints  in  cases  originat- 
ing before  a  Justice  of  the  peace.  In  such 
cases  it  has  been  long  and  frequently  held 
that  where  the  complaint  contains  suffi- 
cient substance  to  apprise  the  ad  verse  par- 
ty of  the  nature  of  the  demand,  and  Is 
such  that  a  Judgment  thereon  will  bar  an- 
other action  for  the  same  thing,  it  will  be 
held  sufficient  whether  the  objection  be 
raised  by  demurrer  or  on  motion  in  arrest 
of  Judgment.  See  MllholUn  v.  Fuller,  ante, 
111,  (at  present  term  of  this  court.)  But 
where  there  is  a  failure  to  plead  some  In- 
dependent fact  which  Is  essential  to  a  re- 
covery, or  to  the  statement  of  a  substan- 
tial cause  of  action,  the  omiasiom  to  fatal. 
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eren  on  a  motion  In  arrest.  This  princi- 
ple bas  been  applied  by  our  supreme  court 
more  especially  to  complaints  In  ac- 
tions for  negligence.  Eberhart  v.  Reister, 
96  Ind.  478.  In  the  applicaticm  of  this  rule 
wo  confess  our  Inability  to  see  any  distinc- 
tion between  cases  that  originated  before 
Justices  of  the  peace,  where  the  complaint 
was  attacked  directly  by  demurrer  or  oth- 
er motion,  or  Indirectly  by  a  motion  In  ar- 
rest, and  cases  commenced  In  the  circuit  or 
superior  courts,  where  the  sufficiency  of 
the  complaint  was  not  questioned  until 
after  verdict,  and  then  only  by  a  motion 
in  arrest  or  by  assignment  of  error  on  ai>- 
peal  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. We  think,  if  the  action  was  com- 
menced before  a  justice  of  tbe  peace,  the 
complaint  will  be  held  sufficient,  no  mat- 
ter how  crude  or  inartistlcally  drawn,  if 
It  contain  enough  substance  to  bar  an- 
other action,  and  a  sufficient  statement  of 
tbe  elemental  facts  which  are  necessary 'to 
make  out  a  cause  of  action.  It  makes  no 
dilfprence  how  the  complaint  is  tested, 
whether  by  demurrer, motion  in  arrest,  or 
in  whatever  other  manner.  If  the  case 
originated  in  the  circuit  or  superior  court, 
and  the  complaint  is  not  attacked  until 
after  verdict,  the  same  rnle  will  apply  to 
It.  The  Verdict  will  cure  all  defects  In 
averments  except  those  which  are  essen- 
tial to  the  foundation  of  the  cause  of  ac- 
tion itself.  It  Is  otherwiseif  tliecomplaint 
is  there  attacked  by  demurrer.  The  aver- 
ment in  a  complaint  for  negligence  that 
the  plaintiff  was  free  from  fault,  is  so  es- 
sential and  fundamental  to  the  causeof  ac- 
tion tliat  its  oniisHion  will  i-ender  the  com- 
plaint bad  on  a  motion  in  arrest  of  Judg- 
ment, whether  the  action  be  commenced 
In  the  circuit  or  superior  courts,  or  before 
a  Justice  of  the  peace.  In  the  rase  under 
consideration  it  is  not  a  question  of 
whether  the  averment  is  a  sufficiently  di- 
rect charge  of  a  fact.  The  objection  is 
that  there  Is  no  fact  pleaded  whatever 
from  which  any  inference  can  be  drawn 
that  there  was  freedom  from  fault  upon  the 
part  of  the  appellee.  It  is  not  shown  in 
the  complaint  how  or  where  tbe  mule 
entered  upon  the  track ;  whether  it  was 
driven  on  by  the  owner  or  strayed  there 
from  some  open  place  where  the  plaintiff 
permitted  it  to  run ;  whether  it  went  onto 
the  track  at  a  point  which  was  not  fenced, 
though  required  to  be  so  by  law,  or  In 
what  other  way  It  came  to  be  there.  All 
the  averments  in  the  complaint  have  refer- 
ence to  the  conduct  of  the  defendant  only, 
and  not  to  that  of  the  plaintiff,  in  connec- 
tion with  the  killing.  It  is  said  by  a  re- 
cent author  upon  this  subject:  "A  large 
groportion  of  the  cases  on  this  subject  are 
rought  originally  before  justices  of  the 
peace.  Procedure  before  these  officers  is 
regulated  by  the  statutes  of  different 
states;  bat  points  concerning  that  proced- 
ure occasionally  arise  which  deserve  men- 
tion here,  being  lu  their  nature  dependent 
npon  general  principles  of  pleading  and 
procedure.  The  complaint  or  statement 
filed  with  the  Justice,  though  not  subject 
to  the  technical  rules  of  pleading,  must  set 
forth  a  substantial  cause  of  action." 
Tbomp.  Nt^.  p.  511.    There  can  be  ao  less 


necessity  for  requiring  these  elements, 
which  are  essential  to  every  cause  of  ac- 
tion to  be  set  out  in  a  complaint  before  a 
Justice  of  the  peace  than  there  is  for  hold- 
ing them  necessary  lu  such  a  pleading  in 
the  circuit  court.  In  either  court  there 
must  be  a  substantial  cause  of  action 
stated  as  tbe  very  foundation  stone  upon 
which  rests  the  jurisdiction  of  thecourt  it- 
self. No  rules  of  intendment  can  be  in- 
voked that  will  dispense  with  this  necessi- 
ty. If  the  essential  elements  are  present  in 
the  complaint,  then  the  rules  of  intend- 
ment can  be  applied  after  verdict.  All 
other  defects,  such  as  would  have  ren- 
dered the  complaint  obnoxious  to  a  demur- 
rer in  the  circuit  court,  will  be  cured  by 
the  verdict.  In  justices'  courts  the  rule  i» 
different.  There  a  complaint  will  'with- 
stand a  demurrer  even,  no  matter  bow 
defective  it  be  otherwise,  provided  it  con- 
tain the  elements  essential  to  a  substan- 
tial cause  of  action. 

For  the  reasons  given  we  think  the 
complaint  was  bad,  and  the  court  erred 
in  overruling  the  appellant's  motion  In 
arrest  of  judgment.  But  If  we  are  wrong 
In  this,  the  remaining  assignment  of  error 
still  renders  it  necessary  that  the  judg- 
ment should  be  reversed.  This  assign- 
ment, as  we  have  seen,  calls  in  question 
the  sufficiency  of  the  evidence  to  sustain 
the  verdict  of  tbe  jury.  It  is  a  most  fa- 
miliar rule  that  where  there  is  any  evi- 
dence at  all  which  tends  to  support  the 
vordict  or  finding  the  judgment  rendered 
thereon  will  not  be  disturbed  on  appeal. 
But  when  there  Is  a  total  failure  of  proof,, 
either  as  to  all  or  any  of  the  constituent 
parts  of  the  evidence  essential  to  tbe  sup- 
port of  such  verdict  or  finding,  the  appel- 
late courts  are  in  duty  bound  to  reverse. 
One  of  the  elements  necessary  to  make  the 
appellant  liable  in  this  action  is  the  ab- 
sence of  contributory  negligence  on  the 
part  of  the  appellee.'  This,  as  we  have 
already  seen,  was  a  necessary  averment 
of  the  complaint.  It  is  Just  as  necessary 
that  it  should  be  proved  In  the  trial.  The 
evidence  shows  that  the  animal  entered 
upon  the  appellant's  station  grounds  near 
the  head-block  of  one  of  the  sidings,  and 
within  a  few  rods  of  a  stock  pen,  a  place 
where  the  company  was  not  bound  to 
maintain  a  fence.  It  went  some  distance 
south  from  there,  and  entered  upon  the 
main  track  at  a  point  about  30  feet  south 
of  tbe  end  of  another  siding  and  switch,  a 
place  where  there  was  a  like  Immunity 
from  the  obligation  to  fence.  The  animal 
then  strolled  down  the  track,  still  further 
south,  until  It  came  to  within  a  few  feet  of 
a  public  highway  which  crossed  tbe  track 
there.  This  highway  ran  east  and  west, 
and  on  the  north  line  of  it  the  appellant 
had  placed  cattle-guards  on  both  the  east 
and  west  sides  of  its  track.  On  each  side 
of  the  .track,  and  running  parallel  with  it, 
there  was  also  a  fence  extending  some  dis- 
tance north  from  the  highway.  These 
fences,  at  the  south  end,  were  connected 
with  wing  fences,  and  these  in  turn  were 
joined  to  the  cattle-guard  on  both  sides  of 
the  track  so  as  to  stiut  out  from  the  track 
animals  that  might  chance  to  be  ruuning 
at  large  upon  the  highway.  There  was 
ample  room  on  either  side  of  the  track  be- 


Digitized  by 


Google 


318 


NOBTHEASTEBH  BEPOBTEB.  Vol.  27. 


(Incl. 


twMn  It  and  the  fence  for  the  animal  to 
walk  without  coming  In  contact  with  any 
passing  train.  It  was  within  a  few  feet 
of  this  highway  crossing  that  the  mule 
was  Btrack  by  the  loeomotlre  of  a  freight 
train  and  killed.  There  is  no  claim  that 
the  killing  was  the  result  of  gross  miscon- 
duct or  wantonness  in  the  running  of  the 
train.  The  theory  of  appellee's  counsel  is 
that  appellant  was  guilty  of  negligence  in 
maintaining  said  wing  fences  and  cattle- 
guards  at  the  highway  crossing.  Nor  is 
there  any  contention  by  appellee  that  the 
appellant  should  have  maintained  a  fence 
either  at  the  place  where  the  mule  entered 
upon  the  station  grounds  or  where  it 
went  upon  the  track.  There  is  some  con- 
flict In  the  evidence  as  to  whether  the  ap- 
pellee was  in  the  habit  of  allowing  this 
animal,  in  company  with  others,  to  run 
at  large  upon  appellant'^  right  of  way ; 
bat  to  this  evidence  we  attach  no  impor- 
tance. It  was  shown  that  on  the  night  of 
the  accident  the  appellee  had  fastened  the 
mule,  with  some  other  mules  and  horses, 
in  a  stable  bat  a  few  rods  distant  from 
the  place  where  it  first  came  upon  the  ap- 
pellant's grounds.  In  some  manner  the 
animal  broke  its  halter,  and,  the  stable 
door  being  insecnrely  fastened, it  found  no 
difiiculty  in  making  its  way  out  of  the 
stable  and  eventually  onto  the  railroad 
track.  It  is  the  common-law  rule  that 
the  owner  of  domestic  animals  is  obliged 
to  keep  them  In  his  own  Inclosure,  or  up- 
on his  own  grounds,  and  be  Is  a  wrong- 
doer if  he  suffers  them  to  stray  upon  the 
land  of  another.  Ballroad  Co.  v.  Harter, 
88  Ind.  557;  Ballroad  Co.  v.  Hnber,  42  Ind. 
178;  Ballroad  Co.  r.  Adams,  48  Ind.  403; 
Stone  V.  Kopka,  100  Ind.  458.  Our  stat- 
ute has  made  but  one  exception  to  this 
rule,  and  that  is  In  cases  where  the  board 
of  commissioners  of  a  county  has  provid- 
ed by  an  order  what  anmials,  if  ai^,  shall 
be  permitted  to  run  at  large.  Kev.  St. 
1881,  §  2637.  It  Is  not  claimed  that  any 
order  had  been  made  by  the  commission- 
ers which  allowed  the  owners  of  any  do- 
mestic animals  to  suffer  them  to  be  at 
large  in  this  or  any  other  township  of  the 
county  of  Madison.  This  being  true.  It 
must  be  presumed  that  the  common-law 
rule  prevailed.  It  was  the  duty,  then,  of 
the  appellee  to  keep  his  stock  in  his  own 
inclosure,  and,  failing  to  do  so,  he  became 
a  wrong-doer,  and  the  fact.  If  It  be  a  fact, 
that  he  had  used  reasonable  care  and  dili- 
gence to  keep  his  mule  on  his  own  prem- 
ises, and  that  the  mule  had  escaped  there- 
from without  his  knowledge  or  consent, 
does  not  excuse  the  appellee.  Bailroad 
Co.  V.  Stuart,  71  Ind.  500;  Ballroad  Co.  v. 
Fisher,  27  Ind.  06.  It  follows  as  a  legiti- 
mate deduction  from  the  foregoing  that 
the  appellee  was  himself  at  fault  in  such  a 
way  that  the  law  will  charg;e  him  with 
contributory  negligence,  and  the  appel- 
lant's negligence,  if  such  it  was.  In  main- 
taining the  wing  fences  and  cattle-guards, 
is  not  such  as  will,  under  the  circum- 
stances, render  it  liable.  For  the  reasons 
given  we  think  the  court  erred  in  overrul- 
ing the  motion  fur  a  new  trial.  We  have 
thus  seen  that  in  no  event  will  the  appel- 
lee be  entitled  to  recover  upon  the  facts 
established  by  the  evidence.    The  judg- 


ment is  reversed,  at  appellee's  costs,  and 
thecanse  is  remanded,  with  instructions 
to  sustain  the  motion  in  arrest  of  Jndg- 
ment. 
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Hasseluan  v.  Jafanksb  Develofubnt  Co.i 
(Appellate  Court  cf  Indiana.   April  14, 1891.) 

CONTBiLCTS  or  CORFOB^TIOXS — ACTIONS — Qu^&UT- 
TT — AOCSPTXNCB. 

1.  A  oontraet  by  a  corporation,  in  a  nam* 
different  from  its  trae  corporate  name,  may  tie 
enforced  by  eltber  party,  where  there  la  no  qusa- 
tion  of  ito  Identity. 

3.  The  appointment  of  a  receiver  for  a  cor- 
poration does  not  worlc  a  dissolution,  and  a  pend- 
ing suit  may  proceed  to  Judgment,  in  the  name  of 
the  corporation,  for  the  benefit  of  one  to  whom 
the  receiver  has  duly  assigned  the  demand  in  suit. 

8.  The  plaintIB  wired  the  defendant:  "Send 
08  order  under  your  signature  authorizing  as  to 
collect  from  you  for  H.  *•  order  on  oompletloo. 
Amount,  about  $370. "  The  defendant  answered: 
"Fill  H.  's  order.  I  will  guaranty  payment  with- 
in 80  days. "  Held,  that  the  promise  given  varied 
from  the  one  requested,  and  the  defendant  was 
entitled  to  notice  of  acceptance. 

4.  The  guaranty  was  given  March  18th.  On 
the  25th  the  plaintitt  wired:  "H.  orders  tlOO 
more.  Will  yon  guaranty  on  same  termsl" 
The  defendant  replied:  "Will  not  aasume  pay- 
ment for  any  more. "  On  the  26th  the  plalntlS 
again  wired:  "11.  has  exceeded  guaranty  tl07. 
You  must  guaranty  that  amount  in  addition,  or 
will  attach  at  once. "  The  defendant  answered: 
"C375  Is  the  full  amount  of  good*  we  will  take 
and  pay  for  on  our  aoooont.  *  The  court  found 
generally  for  the  plaintiff,  and,  special  flndings 
having  been  requested,  it  recited  therein  these 
telegrams,  and  found  that  there  was  no  notice  of 
acceptance,  except  such  as  might  be  implied  from 
the  telegrams.  Held,  that  telegrams  were  merely 
evidence  of  acceptance,  which  should  have  been 
found  as  an  ultimate  fact;  that  the  special  find- 
ings oould  not  be  disre^rded,  and  the  judgment 
sustained,  on  the  general  findings;  but  that  It 
should  be  reversed,  and  entered  for  the  defendant 
on  the  special  faots,  properly  found. 

Appeal  from  superior  court.  Marion 
county ;  L.  C.  Walkeb,  Judge. 

A.  C.  Harris,  tor  appellant.  Ajma, 
Brown  A  Barrey,  for  appellee. 

Crumpackbr,  J.  The  appellee,  an  Illi- 
nois corporation,  engaged  in  the  mercan- 
tile business  In  the  city  of  Chicago,  filed  Its 
complaint  against  the  appellant  In  the 
Marlon  superior  conrt,  in  two  paragraphs. 
The  first  alleges  that  the  appellant  is  In- 
debted to  the  appellee  on  account  for 
goods,  wares,  and  merchandise  sold  and 
delivered  to  him  at  bis  special  instance 
and  reqnest,  by  the  appellee,  to  the 
amount  and  value  of  f275,  which  was  due 
and  unpaid,  and  that  a  bill  of  particulars 
was  filed  with  and  made  part  of  the  com- 
plaint. Inthenecond  paragraph  the  appel- 
lee declares  that  on  the  22d  day  of  March, 
1886,  It  sold  and  delivered  to  F.  S.  Morda- 
ant,  at  Chicago,  111.,  goods,  wares,  and 
murchundlsetotheamountand  of  the  value 
of  f  382.25,  at  the  special  instance  and  re- 
quest of  said  Morduant  and  the  appellant, 
a  bill  of  particulars  of  which  was  Bled 
with  and  made  partof  thecomplaint;  that 
such  goods,  etc.,  to  the  amount  of  f 378, 
were  so  sold  and  delivered  to  said  Morda- 
ant,  pursuant  to  and  upon  the  faith  ot 
the  written  promise  and  agreement  of  the 
appellant,  guarantying  the  payment  ol 
said  amount  within  80  days  from  the  18Ui 

'RabMrlnc  denied.  S8  N.  B.  IDT, 
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day  of  March,  1886,  which  said  written 
promise  was  addreaoed  to  the  appellee  in 
the  name  and  style  of  "Nee-Ban,  "and  was 
in  words  and  flgnrea  as  follows,  to-wit: 
"3-18-S6.  Fill  Morduant'B  order.  I  will 
guaranty  payment  within  thirty  days. 
O.  H.  HAasiSLMAN."  It  is  further  alleged 
that  said  Nee-Ban  was  the  appellee's  agent 
and  the  manager  of  its  business  atChicago, 
IllinoiB;  that  a  demand  for  the  payment 
of  the  claim  bad  been  made  upon  Mor- 
duant  and  the  appellant,  and  payment 
was  refaned;  and  that  Morduant  was 
insolvent.  The  appellant  answered  in 
tbreA  paragraphs,  the  first  and  second 
being  general  denial  and  payment;  and  in 
the  third  he  admitted  the  guaranty  as  al- 
leged in  the  second  paragraph  of  com- 
plaint, bat  alleged,  by  way  of  avoidance, 
that  the  appellee  sold  to  Morduant  flOT.SS 
In  excess  of  the  guaranty,  and  took  an  as- 
signment of,  and  subsequently  collected, 
certain  moneys  owing  to  Morduant  at 
Cincinnati,  Ohio,  for  the  amount  of  such 
excess ;  that  this  was  done  without  the 
appellant's  knowledge  or  consent;  and 
that  he  (appellant)  had  obtained  and 
held  a  prior  assignment  of  the  claims  due 
to  Morduant  at  Cincinnati,  ao  taken  and 
collected  by  appellee.  A  general  denial 
was  filed  to  the  answer,  and  the  cause 
was  submitted  to  the  court  without  a 
jury.  At  the  request  of  both  parties, 
properly  made,  the  court  found  the  facts 
specially,  and  stated  its  conclusions  of  law 
thereon,  and  gave  judgment  for  the  ap- 
pellee. The  appellant  excepted  to  the  con- 
claslons  of  law,  appealed  to  the  Marlon 
superior  court  in  general  term  upon  such 
exceptions,  and  the  judgment  6i  the  court 
in  special  terra  was  afilrmed. 

This  appeal  brings  before  us  for  review 
the  judgment  of  the  court  in  general  term 
afi9rming  the  judgment  in  special  term. 
No  exceptions  were  taken  to  any  of  the 
proceedings  except  thecondaslons  of  law. 
The  special  flndlhg  discloses  the  following 
facts,  somewhat  abridged:  First.  During 
the  months  of  March  and  April,  1886,  the 
appellee  was  an  Illinois  corporation,  en- 
gaged In  business  In  the  line  of  theatrical 
supplies  at  the  city  of  Chicago.  Its  cor- 
porate name  was  "The  Japanese  Develop- 
ment Company, "bat  it  was  popularly 
known  by  the  name  of  "Nee-Bem,"  in 
which  name  it  advertised  its  business  ex- 
tensively. "Nee-Ban"  is  the  Japanese 
term  for  "No.  2."  Second.  One  Fred.  S. 
Morduant  was  the  proprietor  and  man- 
ager of  a  theatrical  company  called  the 
"Juvenile  Japanese  Mikado  Company," 
and  was  largely  indebted  to  the  appellant 
for  printing  and  money  advanced.  He 
was  in  the  city  of  Chicago  with  his  troupe, 
and  needed  an  outfit  to  enable  bim  to 
give  entertainments,  and  on  the  ,17th  day 
of  March,  1886,  he  applied  to  the  appellee 
for  the  purchase  of  such  outfit,  and  pro- 
cared  the  appellee  to  enter  into  correspond- 
ence with  the  appellant,  with  the  view  of 
obtainingfrom  him  a  guaranty  of  the  pay- 
ment for  such  goods  as  Morduant  might 
order.  Third.  The  negotiation  between 
the  appellee  and  appellant  consisted 
wholly  of  telegrams  and  letters,  which  are 
copied  at  length  in  the  special  finding,  and 
are  as  follows,  barring  the  headings :  (1) 


Telegram:  "Chicago. March  17th,  1886.  O. 
H.  Hasselman,  Indianapolis,  Ind.:  Send 
us  orderuiider  your  signature,  authorizing 
us  to  collect  from  you  for  Morduant's  or- 
der, on  completion.  Amount  about  two 
hundred  and  seventy  dollars."  (2)  Let- 
ter: "Chicago,  March  17th,  1886.  O.  H. 
Hasselman,  Indianapolis,  Ind. — Dear  Sir: 
Confirming  our  telegram  to-day,  send  us 
an  order  under  your  slgnatureauthorlzing 
us  to  collect  from  you  for  Morduant's  or- 
der, on  completion.  Amount,  about  two 
hundred  and  seventy  dollars.  The  full 
order  as  left  by  Mr.  Morduant  to-day  will 
amount,  as  nearly  as  we  can  estimate,  to 
t275.  Youra,  truly,  Nee-Ban."  (3)  Tele- 
gram: "St.  Louis,  18th.  Received, Chicago 
I8th.  To  Nee-Ban:  Fill  Morduant's  or- 
der. I  will  guaranty  payment  within 
thirty  days.  O.  H.  Hasselman."  (4)  Tel- 
egram. "Chicago,  March  25th,  lM86.  O. 
H.  Hasselman,  Indianapolis,  Ind.:  Mor- 
duant orders  one  hundred  dollars  more. 
Will  yon  guaranty  on  same  terms? 
Wire  reply.  Nke-Ban."  (5)  Letter:  "Chi- 
cago, March  25th,  1886.  Mr.  O.  H.  Hassel- 
man, Indianapolis,  Ind.— Dear  Sir:  We 
beg  to  confirm  our  telegram  of  this  day. 
Morduant  orders  one  hundred  dollars 
more.  Will  you  guaranty  on  same  terms? 
Yours,  respectfully.  Nee-Ban."  (6)  Tele- 
gram: "Indianapolis,  Ind..  3-25-1886.  To 
Nee-Ban,  comer  State  &  Jackson  streets, 
Chicago :  Will  not  assume  payment  of  any 
more.  O.  H.  Hasselman."  (7)  Telegram: 
"Chicago.  March  26th,  1886.  O.  H.  Hassel- 
man, Indianapolis,  Ind.:  Morduant  has 
exceeded  guaranty  one  hundred  and  sev- 
en dollars.  He  has  telegraphed  you. 
You  must  guaranty  this  amount  In  addi- 
tion, or  we  will  attach  at  once.  Answer. 
Neb-Ban."  (8)  Telegram:  "Indianapo 
lis,  March  26th,  1886.  To  Nee-Ban,  Esf,., 
Chicago,  Illinois— Dear  Sir:  (275  is  the  full 
limit  of  amount  of  goods  we  will  take  and 
pay  for  upon  our  account.  Respectfully, 
O.  H.  Hasselman."  f9)  Letter:  "Indian- 
apolis. March  26th,  1886.  To  Nee-Ban, 
Cor.  State  and  Jackson  streets,  Chicago, 
Illinois— Dear  Sir:  In  answer  to  yours  of 
yesterday,  received  this  morning,  confirm- 
ing your  telegram  of  yesterday,  we  an- 
swered last  night  by  wire,  saying  we 
would  not  assume  to  pay  any  more  than 
f276.  We  also  telegraphed  Mr.  Morduant 
advising  him  to  cancel  the  order  beyond 
8275.00.  Yours,  O.  H.  Hasselman." 
These  were  all  the  letters  and  telegrams 
that  passed  between  the  parties,  and  they 
were  all  duly  received  in  the  ordinary 
course  of  transmission  and  delivery,  and 
they  fix  appellant's  liability  in  this  action, 
if  any  liability  is  fixed  upon  him.  Fourth. 
The  goods  sold  to  Morduant  were  deliv- 
ered to  him  beginning  on  the  I6tli  of 
March,  1886,  and  from  that  time  on  up  to 
the25thof  that  month,  when  blsorders  ag- 
gregated 9282.25;  and,  upon  receiving  no- 
tice that  the  appellant  would  not  guar- 
anty the  payment  of  the  whole  sum,  the 
appellee  commenced  some  kind  of  legal 
proceedings  In  some  court  in  the  city  of 
Chicago  against  Morduant.  The  nature 
of  such  proceedingand  theamountclaimed 
were  not  disclosed.  Such  proceeding  was 
dismissed,  and  the  matter  compromised 
by  Morduant  giving  to  the  appellee   an 
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order  tor  (107.25  upon  the  box-oSice  re- 
ceipts at  Cincinnati,  at  whi«;h  place  Mor 
duant's  companj*  was  to  perform  within 
a  few  days  from  that  time,  which  order 
the  appellee  collected  In  full  from  such  re- 
ceipts. The  appellant  had  an  order  from 
Morduant  covering  the  entire  box-oHlce 
receipts  at  Cincinnati,  antedating  that 
given  to  appellee,  but  the  appellee  had  no 
knowledge  of  such  order.  Fifth.  The  ap- 
pellant had  no  notice  of  the  acceptance  of 
his  guaranty  by  the  appellee,  except  such 
as  might  be  Implied  from  the  telegrams 
and  letters,  until  the  22d  day  of  April,  18.S6, 
when  the  appellee  drew  on  him  though 
the  banks  for  f  275.  The  appellee  charged 
the  goods  furninhed  Morduant  to  the  ap- 
pellant, but  the  latter  had  no  knowledge 
of  that  fact  until  after  the  coramem^ement 
of  this  action.  The  claim,  amounting  to 
^275,  is  due  and  unpaid.  Sixth.  Since  the 
commencement  of  the  action,  a  receiver 
has  been  appointed  for  the  appellee  in 
Cook  county,  III.,  by  some  court  of  com- 
petent jurisdiction,  and,  upon  sufficient 
authority  from  such  court,  the  receiver 
has  sold  and  assigned  theclalm  sued  upon 
to  one  Isaac  D.  Fletcher,  who  owned  the 
claim  at  the  time  of  the  trial.  Theconcln- 
slons  of  law  upon  the  finding  are  general, 
and  to  the  effect  that  the  appellant  is  lia- 
ble furthe  payment  of  the  claiiu^ued  upon. 
Counsel  for  appellant  contend  that  the 
conclusions  are  wrong,  because — First. 
The  appellee,  being  a  corporation,  could 
not  contract  in  any  but  its  true  corporate 
-name,  and  the  contract  sued  upon,  being 
made  in  an  assumed  or  fictitious  name,  is 
not  enforceable.  Second.  A  receiver  having 
been  appointed  for  the  appellee  pending 
the  suit,  its  corporate  exlsteuce  became 
extinct, and  itwas  nolongera  legal  entity, 
and  a  Judgment  in  Its  favor  would  be  ab- 
solutely void.  Third.  Appellant's  engage- 
ment was  that  of  aconditional  guarantor, 
and  no  notice  of  acceptance  was  given 
him  by  the  appellee,  so  be  never  became 
liable  upon  the  guaranty. 

In  relation  to  the  first  proposition,  there 
seems  to  have  been  no  question  in  any  of 
the  transactions  or  proceedings  concern- 
ing the  identity  of  the  appellee.  It  ap- 
pears to  have  been  as  well  known  by  Its 
popular  name  as  by  its  true  nnnie,  as  It 
transacted  business  and  adverllsed  largely 
in  the  assumed  name.  While  it  is  true 
that  every  corporation  must  adopt  a 
name,  and  should  transact  business  in  the 
name  of  its  adoption,  this  reqairement  of 
the  law  was  designed  for  the  purpose  of 
identification  chiefly,  and  a  contract  by 
a  corporation  in  a  name  different  from  its 
true  corporate  name  may  be  enforced  by 
either  party,  where  no  question  is  raised 
disputing  the  Identity  of  the  corporation. 
The  rules  of  law  relating  to  the  names  of 
corporations  are  the  same  as  those  appli- 
cable to  individuals.  Bail  way  Co.  v.  Cald- 
well, 98  Ind.  245;  Gaff  v.  Thels,  33  Ind.307; 
Mor.  Priv.  Corp.  §  354. 

In  support  of  the  second  proposition,  it 
is  insisted  that  by  the  appointment  of  the 
receiver  the  corporate  existence  of  the  ap- 
pellee was  dissolved,  and  a  judgment  in  its 
fa  vol*  rendered  in  its  corporate  name  after 
that  fact  is  a  nullity.  After  dissolution, 
a  coriioration  has  no  existence  in  contem- 


plation of  law,  and  Is  Incapable  of  enforc- 
ing any  rights  or  maintaining  any  sort  of 
proceedings  in  the  courts.  Mor.  Priv. 
Corp.  §  1UM2.  But  the  fallacy  of  counsel's 
position  is  in  assuming  that  the  appoint- 
ment of  a  receiver  ipso  facto  dissolves  a 
corporation.  This  fact  might  imply  in- 
solvency; but  insolvencyis  not  equivalent 
to  dissolution,  even  though  adjudicated. 
An  insolvent  corporation,  in  the  hands  of 
a  trustee  or  receiver,  maintains  its  exist- 
ence and  preserves  its  fnnctions,  atleaatas 
far  as  may  be^  necessary  to  fully  wind  np 
its  affairs.  Such  insolvency  might  alTord 
sufficient  grounds  to  support  a  judgment 
dissolving  a  corporation,  but  every  corpo- 
ration exists  as  a  legal  entity  until  it  ex- 
pires by  limitation,  orisdeclared  dissolved 
by  the  judgment  of  a  court  of  competent 
jurisdiction  in  a  suit  brought  forthat  pur- 
pose. Ditching  Co.  V.  Beck,  99  Ind.  247; 
Kincald  v.  Dwinelle,  5S»  N.  Y.  548;  State  v. 
Merchant,  37  Ohio  St.  251 ;  National  Bank 
V.  Insurance  Co.,  104  U.S. 54;  Cook, Stocks, 
§  631;  Mor.  Priv.  Corp.  §  1010.  In  the  ab- 
sence of  express  authority  from  the  court 
appointing  him,  the  receiver  could  not 
maintain  a  suit  for  the  enforcement  of  tbe 
claim  In  this  case  In  his  own  name,  and,  no 
such  authority  having  been  established, 
we  must  presume  that  none  yraa  given. 
It  was  the  duty  of  the  receiver,  then,  un- 
der the  circumstances,  to  continue  the 
prosecution  of  the  suit  in  the  name  of  the 
appellee;  and- after  the  sale  and  asslgn- 
'ment  of  the  demand  sued  upon,  and  the 
transfer  thereof  by  the  receiver  to  Fletcher, 
it  was  entirely  proper  forthe  court  to  per- 
mit the  suit  to  be  carried  on,  as  it  was 
originally  begun.forthe  benefit  of  Fletcher. 
This  is  authorized  by  section  271  of  the 
C*de.  The  judgment  cannot  he  held  erro- 
neons  upon  this  ground. 

The  last  proposition  asserted  by  appel- 
lant's counsel  presents  for  our  considera- 
tion a  much  more  serious  question,  and  is 
not  altogether  free  from'  embarrassment. 
It  la  patent  that  the  finding  and  judgment 
are  based  entirely  upon  the  second  para- 
graph of  complaint.  The  contract  was 
written,  and  the  fiiHit  paragraph  of  the 
complaint  declares  upon  a  parol  promise, 
expressed  or  implied,  upon  the  part  of  the 
appellant  to  pay  for  the  goods.  Every 
complaint  mnst  proceed  upon  some  defi- 
nite theory,  and  it  is  a  familiar  rule  of 
pleading  that  the  averments  of  a  com- 
plaint or  answer  must  be  construed  most 
strongl.v  against  the  pleader  apon  all 
doubtful  averments.  In  the  second  para- 
graph of  complaint  the  appellee  proceeds 
clearly  upon  the  theory  of  a  sale  of  the 
goods  to  Morduant,  and  a  written  guar- 
anty of  the  payment  therefor  upon  the 
part  of  the  appellant.  The  appellant  is 
charged  .solely  as  a  guarantor,  and  his 
message  to  the  appellee  of  March  18th  is 
declared  to  be  the  promise  upon  which  his 
liability  is  based.  If  the  appellee  had  de- 
clared upon  the  contract  contained  in  or 
made  by  the  whole  correspondence,  and 
charged  the  appellant  as  an  original  un- 
dertaker, an  essentially  different  question 
would  have  been  raised,  but,  having 
elected  to  charge  his  engagement  as  that 
of  a  guarantor  based  upon  the  one  tele- 
gram, his  liability  must  be  measured  ac- 
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cordlngly.  Wills  v.Rosb.T?  Ind.l.  In  pass- 
iDK  upon  the  appellant's  liability,  we  are 
permitted  to  eooHlder  the  special  finding 
only  to  the  extent  that  it  is  pertinent  to 
the  Issues  as  made  by  the  pleadings.  The 
complaint  alleges  a  sale  of  goods  to.Mor- 
dnant  on  the  22d  day  of  March,  1886,  upon 
the  faith  of  the  appellant's  written  guar- 
anty, dated  on  the  18th  of  thesame  month, 
and  presumably  received  upon  the  day  of 
Its  date.  It  does  not  purport  (o  guar- 
anty the  payment  of  an  existing  demand, 
nor  is  it  contemporaneous  with  and  part 
of  the  main  transaction.  As  declared 
upon,  the  engagement  of  the  appellant  is 
that  of  one  who  offers  to  become  respon- 
sible tor  a  credit  which  may  or  may  not  be 
given  to  another.  A  guarantor  is  a  fa- 
vorite of  the  law,  and  hlBliabiliryisnot  to 
be  enlarged  by  construction.  According 
to  the  facts  found  by  the  court,  Morduant 
applied  to  the  appellee  for  the  porchaue 
of  an  outfit  for  his  troupe,  and  at  bis  pro- 
curement the  appellee  telegraphwi,  request- 
ing the  appellant  to  become  responsible 
for  the  payment  of  the  order  about  to  be 
firiven  by  Morduant,  which  would  amount 
to  about  $270.  If  the  appellant  had  as- 
sented to  this  i-equest,  thecontract  between 
them  would  have  been  consummated,  as 
It  would  have  contained  all  the  ingre- 
dients of  a  completecontract,and  theonly 
thing  remaining  would  have  been  to  have 
completed  the  transaction  with  Mordaunt. 
"Where  a  request  is  made  by  the  guarantee, 
though  only  for  a  proposition  of  war- 
ranty, and  is  assented  to  by  the  guar- 
antor, no  notice  of-acceptance  is  necessary, 
because  then  there  is  a  union  of  the  minds 
of  the  parties  upon  that  subject,  and  the 
f^narantor  Is  bound  to  know  to  what  ex- 
tent his  guaranty  has  been  acted  upon. 
Davis  V.  Wells,  104  U.  S.  169.  But  in  the 
case  before  us  the  appellee  requested  one 
thing, and  theappellant  proposed  another 
RUbstantially  different  thing.  The  one  re- 
quested an  absolute  assumption  of  pay- 
ment, the  other  proposed  to  guaranty 
nayment  within  30  days.  Our  conclusion 
18  that  the  contract  sued  upon,  and  sup- 
ported by  the  findings  proper  to  be  consid- 
ered, was  a  proposition  to  guaranty  pay- 
ment of  a  debt  to  be  contracted,  and  the 
appellant  was  entitled  to  notice  of  accept- 
ance. Manufactiirlng  Co.  v.  Black,  111 
Ind.  308,  12  N.  E.  Rep.  504;  Thompson  v. 
Glover,  39  Amer.  Bep.  220,  and  note;  Mil- 
Toy  V.  Quinn,  69  Ind.  227;  McMillan  v. 
Bank.  32  Ind.  11;  Brandt,  Sur.  §  167  ot 
Mcq.  In  arriving  at  this  conclusion,  we 
have  considered  only  the  correspondence 
between  the  parties  which  theappellee  has 
fixed  upon  as  the  bosie  of  its  right.  The 
subsequent  correspondence  cannot  be 
taken  into  account  as  controlling,  enlarg- 
ing, or  limiting  the  appellant's  liability 
upon  the  contract  declared  upon,  but  con- 
sists simply  of  items  of  evidence,  and  is 
not  properly  in  the  finding. 

We  come  now  to  the  question  of  notice 
of  acceptance.  After  copying  In  exteoso 
all  of  the  correspondence  between  the  par- 
ties, the  court  found  that  no  notice  of  ac- 
ceptance had  been  given  "other  than  is 
Implied  from  theletters  and  telegrams  bere- 
v27N.E.no.3— 21 


tofore  set  out."  All  the  letters  and  tele- 
grams, except  what  the  appellee  has  elect- 
ed to  declare  upon  as  the  basis  of  the  ap- 
pellant's liability,  although  set  out  In  the 
flnding,  must  be  eliminated  therefrom  as 
mere  evidence.  Hessong  v.  Pressley,  86 
Ind.  556.  We  are  supported  in  this  view 
also  by  the  learned  counsel  for  the  appel- 
lee, who  in  their  briol  say  •  "Our  position 
Is  that  the  court  In  the  findings  has  not 
found  as  a  fact  what  contract  was  made 
between  plaintiff  and  defendant;  in  other 
words,  the  court  has  recited  the  evidence 
upon  which  an  appellate  court  is  askjed  to 
find,  not  only  whether  the  conclusions  of 
law  are  correct,  but  also  what  kind  of  a 
contract  was  made  between  the  parties. " 
The  finding  reads:  "The  contract  be- 
tween the  defendant  and  plaintiff  consists 
wholly  of  telegram  and  letters,  and  are  as 
follows. "  Then  follows  a  copy  of  each 
letter  and  telegram.  Counsel  proceed  to 
say:  "It  is  well  settled  In  oar  state  that 
evidence  recited  will  not  answer  for  facts 
required  in  special  findings ;  and  the  facts, 
therefore,  not  being  properly  in  the  rec- 
ord, the  court  will  disr^ard  thoseflndings 
or  parts  of  findings  which  are  evidence, 
and  thereupon  will  be  bound  to  conclude 
that  the  general  finding  and  statement  of 
the  court  is  correct,  and  affirm  the  ruling 
of  the  court  below. "  Notice  of  acceptance 
of  a  proposition  of  guaranty  is  a  question 
of  fact  to  be  found  by  Che  Jury  or  court, 
the  same  as  any  other  Issuable  fact  in  a 
given  case.  In  this  case  there  was  a bso- 
lutely  no  finding  upon  the  question  of  no- 
tice. It  was  the  duty  of  the  trial  court  to 
have  drawn  the  inferences  from  the  evi- 
dence upon  this  us  wellas  all  theotherques- 
tions  involved,  and  to  have  stated  its  in- 
ferences as  ultimate  facts  proved  at  the 
trial.  It  was  not  enough  for  the  trial 
court  to  state  the  evidence  upon  the  ques- 
tion of  notice,  however  conclusive  It  may 
have  been,  and  leave  it  for  this  court  to 
maker  the  application.  This  was  the  ex- 
clusive duty  of,  and  solely  within  the  func- 
tions of,  the  trial  court.  We  are  bound  to 
disregard  the  items  of  evidence  set  out  in 
the  flnding.  WoodflU  v.  Patton,  76  Ind. 
575;  Dixon  V.  Duke,  85  Ind.  434;  Hessong 
V.  Pressley,  supra.  Counsel  tor  the  appel- 
lee are  in  error  in  the  view  that  this  court 
has  the  right  to  disregard  the  special  find- 
ing because  evidence,  and  not  facts,  ia 
found,  ami  aflBrm  the  case  upon  the  gen- 
eral flnding.  The  request  for  a  special 
flnding  was  properly  made,  and  cannot  be 
disregarded;  and  the  only  duty  left  for  us 
Is  to  eliminate  from  the  special  finding  all 
matters  ot  evidence  and  conclusions,  and 
declare  who  shall  have  judgment  upon  the 
proper  facts.  There  having  been  no  flnding 
upon  the  question  uf  notice  of  acceptance 
of  the  guaranty,  we  must  presume  no  such 
notice  was  given ;  and  upon  the  theory  ot 
tile  case,  as  we  are  compelled  to  construe 
It,  the  conclusion  neressurily  follows  that 
the  trial  court  erred  In  its  conclusions  ot 
law.  The  judgment  is  reversed,  with  In- 
structions to  the  trial  court  to  restate  its 
conclusions  of  law  in  accordance  with  this 
opinion,  and  to  render  judgment  thereon 
In  favor  of  the  appellant. 
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Emig  v.  Daum. 


(^l>peUate  Court  rtf  Indiana.    April  16, 1891.) 

Abson— BoBNiNO  Husband's  Babn— Blandeb— 
Pleading. 

1.  In  the  buTDing  of  her  husband's  barn  a 
wife  may  be  guilty  of  arson  under  Rev.  St  Ind. 
1^1,  i  1927,  makilig  it  arson  willfully  and  ma- 
liciouiuy  to  bum  any  building  ocvupied  or  onoo- 
cupied,  the  property  so  burned  being  of  the  value 
of  $30,  and  being  the  property  of  another. 

2.  The  first  {taragrapb  of  a  complaint  for 
slander  stated  that  bam  of  plaintiff's  husband,  of 
the  value  of  KOO,  was  destroyed  by  fire;  that  he 
held  afire  i&surance  policy  on  the  bam;  and  that, 
intending  to  injure  the  plaintiff  in  her  good  name, 
and  to  prevent  her  husband  from  collecting  the 
insurance,  the  defendant  spoke  of  and  concern- 
ing the  plaintiff  the  following  false  and  slan- 
derouswords:  "Lu  Danm's  bam  [thesaid  Philip 
L.  Daum's  bam  meaning]  burnt  I  don't  know 
anything,  but  the  report  is  that  Mary  Daum  [the 
plaintiff  meaning]  burnt  the  bam,"  (therecy 
charging  Uiat  the  plaintiff  was  guilty  of  the 
crime  of  arson.)  The  fifth  paragraph  was  the 
same,  except  that  the  words  and  innuendoes  were 
as  follows!  "It  is  the  opinion  of  the  people  that 
Uary  Daum  [the  plaintiff  meaning]  burnt  the 
barn,  [the  bam  of  said  Philip  L.  Daum  meaning,] 
and  It  Is  mine,  too, "  (thereby  intending  to  charge 
the  plaintiff  with  the  crime  of  arson.)  Beld, 
that  both  counts  were  bad  on  demurrer,  in  Uiat 
the  words  spoken  were  not  properly  connected  by 
a  coUomiMim  with  the  facts  necessary  to  make 
them  slanderous. 

Appeal  from  circnlt  coort,  Brown  coun- 
ty; N.  R.  Kbyes,  Judge. 

Hord  &  Emig,  tor  appellant.  Cooper  & 
Cooper,  tor  appellee. 

Black,  C.  J.  Thia  waa  an  action  tor 
slander  commenced  in  tbe  Bartholomew 
circuit  court,  from  wlilcb  the  venue  was 
changed  to  the  court  beluw,  in  which  the 
appellee  recovered  Judgment  for  f500. 
The  complaint  conalated  of  10 paragraphs. 
A  demurrer  was  sustained  as  to  tbe  last  6 
paragraphs  and  was  overruled  aa  to  the 
first  6  paragraphs.  The  overruling  of 
the  demurrer  is  nsntgned  aa  error.  In 
Casey  v.  Hulgan,  118  Ind.  .590,  21  N.  E.  Rep. 
322,  It  was  beld  that  where.  In  an  action 
for  slander,  there  Is  no  evidence  tending  to 
prove  a  set  of  words  alleged  in  a  parn- 
grapb  of  the  complaint,  tbe  defendant  can- 
not be  injured  by  the  overruling  of  a  de- 
murrer addressed  to  such  set  of  words, 
and  that  no  available  .error  cttn  be  as- 
signed on  such  ruling.  See,  also,  Lipprant 
V.  Llppranr.,52  Ind.  273, 274.  In  the  case  at 
bar,  there  was  no  evidence  tending  to  sup- 
port the  cecond,  third,  or  fourth  para- 
graphs of  the  complaint,  and  the  court,  in 
its  Instructions,  directed  the  attention  of 
the  Jury  to  tlie  paragraphs  severally,  and 
told  them  as  to  each  that  if  there  was  no 
evidence  of  the  words  alleged  therein  they 
should  find  for  the  defendant  on  such  par- 
agraph. We  will  confine  onr  examina- 
tion, therefore,  to  the  first  and  fifth  para- 
graphs. 

In  the  first,  tbe  appellee,  Mary  £.  Daum, 
alleged  that  on  the  5th  day  of  November, 
18S6,  the  barn  of  her  husband,  Philip  L. 
Daam,  of  the  value  of  9800,  situate  in  Un- 
ion township,  Bartholomew  county,  in 
the  neighborhood  where  the  appellant, 
William  Emig,  resided,  was  destroyed  by 
fire,  and  her  husband  at  the  time  held  a 
policy  of  flre  insurance   on  said  barn  for 


(500;  that  the  next  day  after  said  flre  the 
appellant,  moved  andinstigated  by  malice, 
and  intending  gi-eatly  to  injure  the  appel- 
lee in  her  good  name  and  reputation,  and 
to  prevent  her  said  husband  from  collect- 
ing said  Insurance  policy,  did,  at  thetown 
of  Edinburg,  in  the  county  of  Johnson,  in 
this  state,  in  the  presence  and  hearing  of 
dlvera  good  citizens  of  said  state,  speak  of 
and  concerning  the  appellee  the  following 
false  and  alunderous  words:  "We  had  a 
flre  in  our  neighborhood  last  night.  Lu 
Daum's  bam  [the  said  Philip  L.  Dauni's 
barn  meaning]  burnt.  I  don't  know  any- 
thing, but  the  report  is  that  Mary  Daum 
[the  plaiutiff  meaning]  burnt  the  bam," 
(thereby  charging  that  tbe  appellee  was 
guilty  of  tbe  crime  of  arson,  to  tbe  appel- 
lee's damage,  etc.) 

The  fifth  paragraph  was  the  same  as  tbe 
first,  except  that  the  words  complained  of 
were   allegred    to   have   been  maliciously 

spoken  on    the day    of  November. 

1885,  in  Bartholomew  county,  Ind.,  and 
the  words  and  innuendoes  were  set  out  aa 
follows:  "It  is  the  opinion  of  the  people 
that  Mary  Daum  [Mary  E.  Daum,  the 
plaintiff,  meaning]  burnt  the  barn,  [the 
barn  of  said  Phiiip  L.  Daum  meaning,] 
and  It  la  mine,  too, "  (thereby  intending  to 
charge  the  appellee  with  tbe  crime  of 
arson.) 

Our  statute  defining  arson  (section  1A27, 
Rev.  St.  1881)  provides  as  follows:  "  Who- 
ever willfully  and  maliciously  bams,  or 
attempts  to  bnm,  any  dwelling-house  or 
other  building,  finished  or  unfinished,  oc- 
cupied or  unoccupied,  whether  the  build- 
ing be  used  or  intended  for  a  dwelling- 
bouse  or  for  any  other  purpose,  •  •  • 
the  property  so  burned  being  of  the  value 
of  twenty  dollars  or  upwards,  and  being 
the  property  of  another,  or  being  insured 
against  loss  or  damage  by  flre,  the  burn- 
ing, or  attempt  to  bum,  being  with  intent 
to  prejudice  or  defraud  the  insurer,  is 
guilty  of  arson,"  etc.  Whatever  may 
have  been  tbe  purpose  of  the  pleader  In 
tbe  portions  of  the  complaint  relating  to 
an  Insurance  policy,  it  is  manifest  that 
neitlier  paragraph  can  be  taken  as  charg- 
ing words  Imputing  the  crime  of  burning 
the  barn  in  question  with  Intent  to  preju- 
dice or  defraud  tbe  Inanrer.  It  becomes 
proper,  then,  to  inquire  whether  a  woman 
can  be  guilty  of  tbe  crime  of  arson  In  tbe 
burning  of  her  husband's  barn.  ArauD  is 
defined  by  Blackstone  as  "  the  malicious 
and  willful  burning  tbe  house  or  ont-boase 
of  another  man."  4  Bl.  Com.  21i).  It  la 
defined  by  Bishop  as  "the  malicious  burn- 
ing of  another's  bouse. "  1  BIsh.  Grim. 
Law,  §  559.  "The offense  is  rather  against 
the  security  of  the  habitation  than  the 
property  In  It. "  Id.  §  577.  In  Rltchey  v. 
State.  7  Blaekf.  168,  It  was  said:  "Arson 
is  an  'offense  against  possession,  and  the 
indictment  should  aver  the  property 
burned  or  set  on  fii-e  to  belong  to  the  per- 
son or  persons  in  the  actual  pos8essit>n  in 
his  or  their  own  right."  In  Snyder  v.  Peo- 
ple, 26  Mich.  106,  under  tbe  statute  of  Mich- 
igan, providing,  "Every  person  who  aball 
willfully  and  maliciously  bum,  in  the 
night-time,  the  dwelling-house  of  anoth- 
er, "  etc.,  shall  be  punished,  etc.,  it  waa 
beld  that  arson  is  an  offense  against  the 
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habitation,  and  regards  the  posBesaion 
rattier  than  the  property,  and  that  a  hus- 
band living  with  his  wife  in  a  dwellinK- 
bouae  owned  by  ber  was  not  gollty  of  ar- 
son In  burning  sach  dwelling-hunse.  It 
was  held  that  in  Bucli  case  the  husband 
bad  a  rigbtfal  possession  Jointly  with  the 
wife,  and  that  the  statutes  of  that  state 
for  tbe  protection  of  the  rights  of  married 
women  do  not  operate  upon  family  rela- 
tiODB,  and  are  not  inconsistent  witli  the 
marital  nnity  of  husband  and  wife;  that 
when  they  occupy  her  dwelllng-huuse  to- 
gether, be  is  there  by  right,  and  the  house, 
in  l%al  contemplation,  so  far  as  the  of- 
feniie  of  arson  is  concerned,  is  his  dwelling- 
bouse.  It  was  said  that  it  seems  that  the 
wife,  because  of  the  legal  Identity,  cannot 
be  gnllty  of  the  offense  of  arson  in  burning 
the  husband's  dwelling,  even  though  at 
the  time  Uvine  apart  from  him,  (citing 
March's  Case,  1  Moody,  Cr.  Cas.  182:)  and 
that  this  would  doubtless  be  su  held  wher- 
ever the  wife's  domicile  is  regarded  in  law 
as  Identical  with  the  husband's,  and  that 
the  husband,  in  setting  fire  to  the  house 
Inhabited  by  himself  and  his  wife,  U  no 
more  guilty  of  arson  than  the  wife  was  at 
common  law  for  a  lilce  wrong  to  the 
dwelling  house  of  the  husband.  In  Garrett 
T.  State,  109  Ind.  627, 10  N.  £.  Rep.  570,  it 
was  lield  that  arson,  as  defined  in  our 
statute,  is  an  offense  against  the  property 
as  well  as  the  possession;  and  the  ques- 
tion of  occupancy  ur  non-occupancy,  hab- 
itation or  non-habitation,  of  or  in  the 
property  is  an  immaterial  question,  in 
Tiew  of  the  statutory  definition  of  the  of- 
fense, and  that  the  dwelllng-tioiise  of  a 
married  woman,  though  ncctipled  by  her 
and  bi-r  husband  as  a  dwelling  or  resi- 
dence, is  the  property  of  another  person 
than  the  husband,  within  the  contempla- 
tion of  our  statute,  under  which,  there- 
fore, a  man  may  be  guilty  of  arson  for  the 
burning  of  his  wife's  house  so  occupied. 
"The  common-law  identity  of  the  wife  with 
her  husband  made  his  dwelling-house  her 
dwelltng-honse,  thedoiAiisofbotb.  There- 
fore the  burning  of  the  dwelling-house  of 
the  husband  by  the  wife  was  at  common 
law  the  burning  of  a  dwelling-house  uf 
which  she  was  in  rightful  possession.  The 
common-law  offense  of  arson  was  the  ma- 
Ucioos  burning  of  a  dwelling-house  In  pos- 
session of  another.  But  where,  as  under 
oar  statute,  arson  not  committed  with  in- 
tent to  prejudice  or  defraud  an  insurer  is 
an  offense  againBt  the  property  of  another 
in  a  bnilding  of  any  kind  of  the  value  of 
f20,  and  not  merely  against  the  possession 
of  a  dwelling-house,  we  think  it  may  be 
committed  by  a  woman  in  the  burning  of 
!i  bam  of  such  value  which  is  the  proper- 
ty of  ber  husband. 

We  deem  it  unnecessary  to  inquire  as 
to  bow  far  the  marital  unity  implies  a 
common  posHession  of  property  In  the 
present  state  of  our  law.  We  can  see  no 
satisfactory  reason  for  discriminating  be- 
tween the  husband  and  wife  in  the  applica- 
tion of  oar  statute  in  relation  to  arson. 
Do  the  paragraphs  of  complaint  In  ques- 
tion sufficiently  show  that  the  appellant, 
by  bis  language  therein  set  out,  imputed 
to  the  appellee  the  commission  uf  this 
crime?     When  there  la  no  ambiguity  in 


respect  to  the  actionable  quality  of  the 
words  upon  the  publishing  of  which  the 
action  is  founded,  no  matter  of  induce- 
ment by  way  of  showing  it  to  have  such 
quality  by  the  statement  of  extrinsic  facts 
Is  necessary.  Oar  statute  (Rev.  St.  1881,  J 
372)  dispenses  with  the  necessity  of  stating 
extrinsic  facts  to  show  the  application  of 
the  defamatory  words  to  the  plaintiff.  It 
being  sufllclent  in  this  regard  to  state  gen- 
erally that  they  were  spoken  of  the  plain- 
tlR.  But  the  statute  does  not  dispense 
with  the  allegation  of  extrinsic  facts  to 
show  the  meaning  or  application  of  am- 
biguous language  or  defamatory  language 
not  actionable  per  se.  Such  extrinsic  facts 
should  be  stated  by  way  of  inducement. 
Emmerson  v.  Marvel,  66  Ind.  266.  If  extrin* 
sic  facts  are  needed  to  make  the  words  ac- 
tionable.lt  Is  notsufficlent  to  supply  them 
by  way  of  innuendo.  Innuendoes  are  mere 
corollaries  from  antecedent  allegations. 
They  cannot  supply  averments  of  facts, 
or  extend  the  meaning  of  words.  They 
cannot  raise  questions  of  fact.  An  innuen- 
do is  explanatory  of  a  subject-matter 
sufficiently  expressed  l>efore.  Bundy  v. 
Hart,  46  Mo.  460;  Nichols  v.  Packard,  16 
Vt.  83;  Bloss  v.  Tobey,  2  Pick.  820;  Schur- 
Ick  y.  Kollman,  60  Ind.  336.  The  words 
charged  In  the  fifth  paragraph  before  us, 
omitting  the  Innuendoes,  were  as  follows: 
"  It  Is  the  opinion  of  the  people  that  Mary 
Daum  burnt  the  barn,  and  It  Is  mine." 
These  words  are  not  actionable  without 
extrinsic  matter.  It  does  not  appear  from 
them  that  the  barn  spoken  of  was  the 
property  of  another  than  the  appellee,  or 
that  It  was  of  the  value  of  f20or  upwards. 
It  Is  alleged  by  way  of  inducement  that 
the  barn  of  Philip  L.  Daum,  the  appellee's 
husband,  of  the  value  of  f800,  was  i>uraed ; 
but  it  is  not  alleged  that  these  words  were 
spoken  of  and  concerning  Philip  L.  Dnum's 
bam,  nr  of  the  bam  that  was  so  burned, 
or  of  the  burning  of  said  bam,  so  that  it 
cannot  be  said  without  resort  to  the  in- 
nuendoes that  the  words  were  spoken  of 
and  concerning  the  burning  of  any  certain 
bam  of  the  value  of  f  20  or  upwards.  In 
Nichols  V.  Packard,  10  Vt.  88,  a  declara- 
tion was  sustained  where  the  words 
spoken  were,  "Nichols  burnt  It;  and  he 
knew  it,  and  I  can  prove  it. "  But  the  dec- 
laration, besides  other  prefatory  matter, 
'averred  that  the  words  were  spoken  "of 
and  concerning  the  burning  of  said  store." 
If  the  words  have  the  slanderous  meaning, 
not  in  themselves,  but  by  reason  of  some 
extraneous  fact,  such  fact  must  be  averred 
In  traversable  form,  with  an  averment 
that  the  words  in  question  werespokeu  of 
and  concerning  the  thing  alleged,  which 
gives  the  words  a  slanderous  effect.  New- 
ell, Defam.  007.  In  Bloss  v.  Tobey,  supra, 
it  is  said  that  the  form  of  declaring  in  ao- 
tlonsfor  slander  appears  not  tobaveflnct- 
uated,  as  the  mode  of  construing  words 
has  done.  "  Where  the  words,  standing 
by  themselves,  have  no  sense  or  meaning, 
but  with  reference  to  some  particular  sub- 
ject are  slanderous,  there  must  be  a  eo/7o- 
qnium  or  averment  setting  forth  that  sub- 
ject, and  an  apt  reference  to  it  showing 
that  the  words  spoken  were  of  and  con- 
cerning it.  Examples  are  too  numerous 
in  the  books  of  pleading  to  make  it  neces* 
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sary  to  quote  any  of  them  here."  Id  Bes- 
wick  V.  (%appel,  8  B.  Mon.  486,  a  count  in 
ulunuer  allef;ed  these  worda  to  have  been 
spoken  by  the  defendant :  "Tou  removed 
the  corner  tree;"  and  added,  "the  defend- 
ant tliereby  referring  to  and  speaking  of 
a  corner  between  the  survey  of  said  plain- 
tiff and  the  surveyor  said  Chappel,"  etc. 
By  statute  the  willful  and  frauaulent  re- 
moval of  any  corner  tree  to  any  survey  in. 
the  commonwealth  was  made  a  peniten- 
tiary offense.  It  was  said  by  the  court 
that  words  falsely  charging  this  offense 
wore  undoubtedly  actionable.  "But  the 
words,  'You  removed  the  corner  tree,"  do 
not  of  themselves  import  this  charge,  un- 
less used  In  reference  to  the  corner  tree  of 
a  survey,  etc.,  und  that  they  were  so  used 
must  be  shown  by  a  distinct  averment 
that  the  defendant  was  speaking  of  some 
particular  survey,  and  of  a  corner  thereof, 
which  averment  is  called  the' colloquium.' 
There  Is  no  such  averment  in  this  count. 
The  words, '  the  defendant  thereby  refer- 
ring  to  and  speaking  of  a  survey,'  etc., 
amount  tonotbingmoretban  aninnuendo 
expressing  the  meaning  of  the  words 
which  the  defendant  is  alleged  to  have 
spoken.  And  as  the  words  themselves  do 
not,  without  the  aid  of  extraneous  mat- 
ter. Import  this  meaning,  that 'extraneous 
matter  should  have  been  averred,  and  then 
the  words,  if  stated  to  have  been  spoken 
of  and  concerning  it,  might  have  borne 
the  meaning  which  the  plaintiff  desirer)  to 
g^ve  to  -them.  But,  instead  of  making 
this  statement  of  the  extraneous  matter, 
and  of  the  coUoquinm,  the  declaration 
attempts  to  deducf'  both  from  the  words 
themselves,  and  thus  to  extend  their 
meaning,  which  is  inadmissible. "  In  Har- 
rison V.  Manship.  120  Ind.  43,  22  N.  E.  Rep. 
87,  it  is  said :  "  Where  words  are  used,  not 
actionable  within  themselves, there  should 
be  some  prefatory  allegation  of  some  ex- 
trinsic mutter,  or  an  explanation  of  the 
particular  and  criminal  mpaning  of  the 
words.  This  introductory  matter  having 
been  stated,  the  colloquium  should  connect 
it  with  the  speaking  of  the  words  com- 
plained of,  leaving  to  the  innuendo  its 
proper  office  of  giving  those  words  that 
construction  which  they  bore  in  reference 
to  the  extrinsic  factor  explanation  of  their 
particular  meaning. "  In  O'Brien  v.  Clem- 
ent, 4  Do  wl.  &  L..  563,  it  WHS  held  that  If 
the  case  be  one  where  prefatory  matter  is 
necessary  to  explain  the  meaning  of  the 
words  spoken,  such  as  "blackleg"  and 
"black  sheep,"  and  thereby  to  show  them 
to  be  slanderous,  and  such  prefatory  mat- 
ter is  stated,  and  then  it  is  stated  that  the 
defendant  published  the  words  so  ex- 
plained and  shown  to  be  slanderous  of  the 
plaintiff.  It  need  not  be  alleged  that  the 
words  were  spoken  of  and  concerning  the 
prefatory  matter.  We  think  ourselves 
compelled  to  hold  the  flfth  paragraph  of 
the  complaint  insufficient  on  demurrer. 
Tlie  words  set  out  in  the  first  paragraph 
indicate  that  the  barn  spoken  of  was  the 
barn  of  another  person  than  the  appellee, 
and  if  the  offense  of  arson  could  be  com- 
mitted by  the  burning  of  the  barn  of  an- 
other person  without  regard  to  its  value, 
perhaps  the  words  charged  in  the  first 
paragraph  would    b«  actionable  words. 


But  it  is  not  alleged  in  the  first  paragraph 
that  these  words  were  spoken  of  and  con- 
cerning the  barn,  whose  value  la  stated, 
or  of  and  concerning  the  burning  thereof. 
Under  the  strict  principles  of  pleading  in 
actions  for  slander  which  still  obtain  in 
this  state  It  must  be  said  that  the  first 
paragraph  also  la  defective.  We  will  not 
extend  this  opinion  by  noticing  alleged 
errors  on  the  trial,  which  may  not  occur 
again.  Judgment  reversed,  with  instruc' 
tions  to  proceed  in  accordance  with  this 
opinion. 

a  Ina.  A.  IM) 
Lake  Ebie  &  W.  R.  Co.  r.  Lannxkt. 
(AppMate  Court  qf  Indiana.    April  15, 1891.) 

iUlLBOAS  COMPJLNIBB— FaILUKK  TO  FBNCS  TRACK. 

The  act  of  April  13,  1886,  provides  that  if 
a  railroad  company  does  not  fence  its  road  in  13 
months  from  the  passage  of  the  act,  or  within  12 
months  after  the  constmction  of  its  road,  the 
land-owner  may  give  notice  of  his  intention  to 
baild  the  fence,  and,  if  the  company  does  not 
build  it  in  80  days,  the  land-owner  may  do  so, 
and  sue  the  company  for  tiie  cost.  Held,  that  a 
complaint  onder  the  statute  mast  aver  Ibat  the 
railroad  had  been  constructed  for  IS  months 
prior  to  the  notice,  and  that  it  had  not  then  been 
fenced. 

Appeal  from  circuit  court.  Hamilton 
county  :'D.  Moss,  Judge. 

W.  E.  Hackedorn  and  Stephenson  &  Fer- 
t/;(r,  for  appellant.  'Kane  ^  Duvis  and  L. 
O.  Clifford,  for  appdlee. 

Nkw,  J.  The  errors  assigned  by  the  ap- 
pellant, and  on  account  of  which  it  urges 
a  reversal  of  the  Judgment  below,  are:  (1) 
Tha  t  the  court  erred  iu  overruling  the  de- 
murrer to  the  complaint;  (2)  that  the 
court  erred  in  overruling  the  demurrer  to 
the  second  paragraph  of  the  r>>ply;  (3) 
that  the  court  erred  In  overruling  appel- 
lant's motion  for  judgment  in  its  favor  on 
the  special  verdict  of  thejury ;  (4)  that  the 
court  erred  in  overruling  appellant's  mor 
tion  for  a  new  trial.  The  appellee  brings 
suit  against  the  appellant  to  recover  for 
the  building  of  a  fence  under  the  provision* 
of  the  act  of  April  18. 1885.  The  appellant 
contends  that  thecourt erred  in  overruling 
the  demurrer  to  the  complaint,  for  the  rea- 
son that  it  l8  not  averred  in  thecomplain': 
that  the  road  had  been  completed  an<i 
operated  in  this  state  for  as  much  aa  II 
months  prior  to  April  18, 1887,  the  day  oa 
which  the  appellant  was  notified  byth> 
appellee  that  it  was  his  intention,  after  tha 
expiration  of  80  days  from  said  notiflct^ 
tion,  to  build  a  fence  along  the  etist  Bi<^f» 
of  the  right  of  way  of  said  railroad  wb>re 
It  adjoined  the  appellee's  land.  The  de- 
murrer to  the  complaint  should  have  been 
sustained.  As  toroada  already  completed 
when  the  act  involved  in  this  case  took  ef- 
fect, notice  of  an  abutting  land-owner  to 
the  compan}'  of  his  intention  to  build  the 
fence  will  avail  nothing,  unless  12  months 
from  the  date  of  the  taking  effect  of  the 
act  have  elapsed  without  the  fence  having 
been  built  by  the  company;  while,  as  to 
roads  constructed  and  completed  after  the 
taking  effect  of  said  act,  12  months  would 
have  to  elapse  from  tl.><4  date  of  such  con- 
struction and  completion  without  the 
fence  being  built  by  the  company  before 
an  adjoining  land-owner  could,  by   author- 
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ity  of  the  statute,  i^ve  a  valid  notice  to 
the  company  of  bis  Intention  to  build  the 
fence.  The  statute  does  not  gcive  to  the 
appellee  the  privilege  of  building  the 
fencehimself,  and  to  recover  the  reasonable 
▼alue  of  the  same  from  the  appellant,  un- 
less the  road  was  completed  12  months,  as 
already  stated,  before  the  grlving  ol  the 
notice,  and  the  company  had  neglected  or 
retased  to  build  the  fence  during  the  12 
months.  It  Is  not  averred  in  the  com- 
plaint when  the  road  was  completed,  nor 
Is  it  averred  that  it  was  completed  and 
operated  12  months  or  more  before  the 
giving  of  said  notice;  and,  taking  all  the 
facts  as  stated  together,  this  Inflrmity  of 
the  complaint  is  not  cured.  Nor  is  it  al- 
leged in  the  complaint  that  at  the  time 
"When  said  notice  was  served  by  the  appellee 
npon  the  appellant  the  road  wan  not 
already  properly  fenced,  so  far  as  the  lands 
of  the  appellee  abutted  on  the  land  and 
right  of  way  of  the  appellant.  It  is 
claimed  by  counsel  for  the  appellee  in  their 
brief  that,  if  a  fence  had  already  been 
erected  by  the  appellant  at  the  time  of  the 
Kivlng  of  said  notice,  the  burden  was  on 
the  appellant  to  malce  proof  of  that  fact. 
We  do  not  concur  iu  this  view.  It  is  not 
analogous  to  an  action  against  a  railroad 
company  under  the  ntatute  relating  to  the 
killing  of  stock,  where  the  burden  of  show- 
ing that  a  fence  could  not  properly  have 
been  maintained  at  the  locus  iu  quo  rests 
on  thecompany.  The  right  of  the  appellee 
to  build  the  fence,  and  recover  from  the 
appeliantthe reasonable  value  of  thesame, 
could  only  arise  from  tlie  failure  or  refusal 
of  the  appellant  to  build  it,  under  the  con- 
ditions and  within  the  time  declared  in 
the  statute.  For  the  error  in  overruling 
the  demurrer  to  the  complaint  the  judg- 
ment must  ,be  reversed.  Judgment  re- 
versed, and  cause  remanded  for  further 
proceedings. 

(2  In*.  App.  tU)         ~~~"~~ 

McNatt  V.  Grange  Hali.  Ass'n  of  Inoian 
Ckeek  Uranob  No.  828,  P.  or  H.i 

iAppellate  Court  of  Indiana.    April  16,  1891.). 

FOBCtBU  Ektst  and  Detainer  —  Pleadeso— 
Tkhms  or  Lbase — Modification. 

1.  In  (oroible  entry  and  detainer  in  Justice's 
court,  a  complaint  is  sufQcient  which  avers  that 
the  defendant  rented  the  premises  of  the  plain- 
tiff St  $6.25  per  month,  payable  in  advance,  that 
on  a  certain  day  there  became  due  $6.20  on  ac- 
count of  one  month's  rent  from  that  day,  and 
that  since  then  the  defendant  has  been  unlawfully 
In  possession  of  the  premises  l>ecanse  of  the  non- 
payment of  said  rent. 

i.  Ad  alteration  of  the  provision  requiring 
payment  in  advance  may  In  such  case  l>e  proved 
without  being  specially  pleaded,  and  it  is  not 
error  to  refuse  to  allow  an  answer  to  be  filed  set- 
ting upsuch  an  alteration. 

8.  The  defendant's  lease  was  for  the  term  of 
office  of  the  plaintiff's  trustees,  the  rent  payable 
monthly  in  advance.  He  held  over  a  month  after 
the  election  of  the  new  trustees,  one  of  whom 
was  authorised  to  collect  the  rent  He  then  paid 
the  rent  for  the  month,  and  notified  the  trustee 
that  he  would  no  longer  pay  In  advance.  For 
seven  months  the  rent  was  paid  at  the  end  of  each 
month,  and  received  by  the  trustee,  who  all  the 
time  insisted  that  the  defendant  must  pay  In  ad- 
vance or  leave  the  premises.  Held,  that  the  de- 
fendant held  over  subject  to  the  original  provis- 
ion requiring  payment  in  advanooi  and  there  had 
been  no  waiver  thereof, 
'  Bsbeariog  denied. 


Appeal  from  circuit  court,  Marion  coun- 
ty; Jj.  HowLAND,  Judge. 

Robert  Denny  and  J.  R.  McFee,  for  ap- 
pellant.    W.  fV.  Woollen,  (or  appellee. 

Robinson,  J.  This  action  was  com* 
menced  before  a  Justioe  of  the  peace  on  the 
26th  day  of  October,  1886.  The  complaint 
alleges  that  the  plaintiff,  which  is  the  appel- 
lee, was  a  corporation  duly  incorporated 
under  the  laws  of  the  state  of  Indiana; 
that  the  appellant,  on  the  2ist  day  ol 
May,  1885,  rented  and  leased  of  the  appel- 
lee the  following  real  estate  in  Marion 
county  and  state  of  Indiana,  to-wit,  lot 
No.  2  of  the  original  plat  of  the  town 
of  Oakland,  excepting  the  hall  of  the  build- 
ing that  is  situate  thereon,  ata  rental  val- 
ue of  fG.2S  per  month,  payable  in  ad- 
vance; that  on  the  21st  day  of  October, 
1886,  there  was  and  became  due  from  the 
appellant  to  the  appellee  the  sum  of  96.25 
for  and  on  account  of  one  month's  rent 
from  that  day  on  the  said  house  and  real 
estate;  that  the  appellant,  since  the  2l8t 
day  of  October,  1886,  has  been  unlawfully 
in  the  possession  of  said  real  estate,  be- 
cause of  the  non-payment  of  said  rent. 
Wherefore  the  appellee  demanded  posses- 
sion of  said  real  estate,  and  f  15  damages 
for  detention.  The  appellant  demurred 
to  the  complaint,  which  was  overruled, 
and  the  general  denial  entered.  Trial,  and 
Judgment  in  favor  of  appellee  for  910  and 
costs.  The  appellant  then  appealed  to  the 
Marlon  circuit  court.  In  this  court  appel- 
lant refiled  the  demurrer  to  thecomplaint, 
which  was  overruled  and  excepted  to. 
Appellant  then  offered  to  file  an  answer 
to  the  complaint,  alleging  the  following 
facts:  The  answer  admits  that  appel- 
lant, on  the  2lBt  daynf  May,  1885,  leased  of 
the  trustees  of  the  plaintiff  the  property 
described  in  the  complaint,  at  the  month- 
ly rent  of  96.25  per  month,  payable  in  ad- 
vance; that  such  lease  was  to  continue 
until  the  expiration  of  the  term  of  ofDce  of 
said  trustees;  that  the  term  of  office  of 
said  trustees  expired  on  the  12th  day  of 
March,  1886;  that  thereupon  John  Moore 
and  two  other  persons  were  elected  trus- 
tees of  said  association,  and  said  Moore 
was  authorized  as  such  trustee  to  take 
charge  of  said  property  (or  rental  pur- 
poses; that  prior  to  March  12,  1886,  he 
bad  paid  the  rent  of  said  property  up  to 
21st  day  of  March,  1886;  that  after  that 
date  the  time  of  payment  of  said  rent  was 
changed  in  this,  to-wit,  that  on  the  1st 
day  of  May,  1886,  he  paid  to  said  Moore, 
trustee  as  aforesaid,  96.25  as  the  rent  from 
March  2l8t  to  April  2l8t,  and  at  the  time 
of  making  said  payment  notified  said 
Moore  that  his  contract  to  pay  rent  in  ad- 
vance was  to  run  only  as  long  as  the  term 
of  the  former  trustees  continued ;  that  in 
the  (uture  he  would  not  pay  the  rent  in 
advance.  The  answer  then  alleges  that 
appellant  continued  to  pay  the  rent  at  the 
end  of  each  month  a^  to  October  21. 
1886 ;  that  this  ault  was  commenced  by  fil- 
ing complaint  and  issuing  summons  on 
the  26th  of  October,  1886,  at  which  time  no 
rent  was  due  from  the  appellant  to  the 
appellee,  etc.  The  answer  was  sworn  to. 
The  court  refused  to  allow  said  answer  to 
be  filed,  npon  the  ground  and  (or  the  rea 
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son,  then  and  there  atated  by  the  court, 
that  the  evidence  In  support  of  the  mat- 
ters set  up  In  the  answer  is  admissible  un- 
der the  general  denial  which  the  statute 
puts  ia  without  plea,  to  which  ruling  ol 
the  court  the  appellant  then  and  there  ex- 
cepted, and  within  the  time  allowed  by 
the  court  tiled  bis  bill  of  exceptions ;  and 
afterwards,  on  the  Ist  day  of  December, 
1888,  €he  cause  was  tried  by  the  court, 
and  there  was  a  finding  and  Judgment  for 
the  appellee  for  the  possession  of  said 
property,  and  the  sum  of  9A6.6(j  damages. 
Thereupon  the  appellant  filed  a  motion  for 
new  trial,  which  was  overruled  and  ex- 
cepted to.  Then  appellant  filed  his  motion 
in  writing  for  judgment  in  his  favor  for 
all  costs  in  said  court  arising  out  of  said 
action,  for  the  reason,  as  shown  In  said 
motion,  that  the  appellant  appeared  be- 
fore the  Justice  at  the  trial  of  the  cause  in 
said  Justice's  court;  that  judgment  was 
rendered  against  him  by  the  Justice  for 
flO,  and  the  possession  of  the  property 
in  controversy  and  costs;  thatheappealed 
from  said  Judgment  to  said  court;  that 
this  action  is  for  rent  at  the  rate  of  $6.25 
per  month  from  the  21st  day  of  October, 
1886;  that  said  judgment  was  so  rendered 
by  thejustice  on  the  6th  day  of  November, 
1886,  when  but  17  days'  rent  had  accrued, 
amounting  to  only  93.55,  and  being  for 
f6.45  less  than  the  amount  for  which  the 
jU3tice  rendered  judgment  in  this  cause,  aa 
appears  from  the  finding  and  Judgment  of 
said  court  in  said  cause.  Wherefore  ap- 
pellant asked  to  have  the  costs  in  said 
cause  in  said  coort  taxed  against  the  ap- 
Iiellee,  etc.,  which  motion  the  court  over- 
ruled; to  which  ruling  the  appellant  then 
and  there  excepted,  and  filed  his  written 
bill  of  exceptions  duly  signed  by  the  court. 
Under  the  aasignment  of  errors  the  ques- 
tions in  the  case  are  presented,  under  the 
alleged  error  of  the  court  in  overruling 
the  demurrer  to  the  complaint:  in  over- 
ruling appellant's  offer  to  file  an  answer, 
and  in  declining  and  refusing  to  permit 
said  answer  to  be  filed;  in  overruling  ap- 
pellant's motion  for  new  trial;  and  in 
overruling  appellant's  motion  to  tax  the 
costs  in  the  circuit  court  against  the  ap- 
pellee, and  in  rendering  Judgment  against 
the  appellant  for  all  costs  occasioned  by 
the  filing  of  said  motion  to  tax  costs 
against  the  appellee. 

This  action  was  commenced  before  a 
juntice  of  the  peace  under  section  5213, 
Rev.  St.  1881,  and  seeks  to  recover  the  pos- 
session of  certain  real  estate  from  the  ap- 
pellant, the  lessee,  under  a  lease  of  the 
premises  for  f6.25  per  month,  payable  in 
advance.  It  is  alleged  In  the  complaint 
that  on  the  2l8t  day  of  October,  1886,  there 
was  and  became  due  from  the  appellant 
to  the  appellee  one  month's  rent,  to-wit, 
the  sum  of  $0.25;  that  the  appellant,  since 
tbe2lBt  day  of  October,  1886,  has  been  un- 
lawfully in  possession  of  said  real  estate 
because  of  the  non-payment  of  said  rents. 
The  contention  of  the  appellant  Is  that 
the  demurrer  should  have  been  sustained 
to  the  complaint,  because,  among  other 
reasons,  the  complaint  does  not  state,  by 
the  express  terras  of  the  contract,  that  the 
rent  was  payable  in  ad  ranee,  and  it  does 
not  state  that  the  tenant  refused  or  neg- 


lected to  pay  rent.  Under  the  liberal  rules 
of  practice  in  justices'  courts,  It  is  only  nec- 
essary to  determine  whether  the  com- 
plaint states  facts  snfflcleut  to  inform  the 
defendant  of  the  nature  of  plaintiff's  cause 
of  action  In  such  manner  that  a  judgment 
thereon  would  be  a  bar  to  another  action 
for  the  same  cause.  Under  the  law  laid 
down  in  numerous  decisions  by  the  su- 
preme court,  it  is  clear  to  us  that  the  aver- 
ments in  the  complaint  were  amply  suffi- 
cient to  bring  the  complaint  in  this  cause 
within  the  rule,  and  that  the  demurrer  to 
the  complaint  was  correctly  overruled. 
Express  Co.  v.  Keeter,  59  Ind.  260:  Mil- 
holland  v.  Pence,  11  Ind.  208;  Clark  v.  Ben- 
efiel,  18  Ind.  405;  Powell  v.  De  Hart,  66 
Ind.  94. 

The  trial  court  refnsed  to  allow  the  ap- 
pellant to  file  a  special  answer  to  the  com- 
plaint, which  answer  is  substantially  set 
ont  In  the  statement  of  the  case  in  thin 
opinion.  The  answer  is  not  one  that  is 
required  by  statute  in  actions  originating 
before  Justices  of  the  peace  to  be  specially 
pleaded,  but  all  mattera  therein  contained 
could  be  given  In  evidence  without  plea, 
and  it  was  on  this  ground  that  the  court 
declined  and  refused  to  allow  the  special 
answer  be  filed.  There  was  no  error  in 
this  ruling. 

The  next  question  presented  for  our 
considieration,  under  the  assignnient  of 
errors,  is  as  to  the  correctness  of  tbe 
court  In  finding  for  the  appellee,  and  In  re- 
fusing a  new  trial  to  the  appellant.  The 
evidence  is  in  the  record,  which  was  an 
agreed  statement  of  facts  and  certain  pa- 
rol evidence,  which  was  to  be  heard  under 
the  agreed  statement  of  facts.  In  order 
to  clearly  understand  the  contention  of 
the  parties,  a  statement  of  the  evidence 
upon  the  trial  becomes  necessary.  On 
the  2l8t  day  of  May,  1885,  tbe  trustees  of 
the  appellee,  by  oral  agreement,  leased  the 
premises  in  controversy  to  the  appellant 
until  tbe  expiration  of  the  term  of  office 
of  said  board  of  trustees,  at  $6.25  per 
month,  payable  in  advance.  The  term  of 
office  of  said  trustees  expired  March  12, 
1886,  at  which  time  John  Moore  and  two 
others  were  elected  trustees.  When  the  said 
trustees  were  elected,  to-wit,  on  March  12, 
1886,  appellant  had  paid  rent  up  to  March 
21, 1886,  and  had  paid  the  rent  in  advance. 
That  at  the  time  of  the  election  of  the  new 
trustees  John  Moora,  one  of  said  trustees, 
was  authorized  by  the  board  of  trustees 
to  take  charge  of  the  collection  of  the 
rent  for  said  real  estate.  On  the  1st  day 
of  May,  1886,  the  appellant  paid  the  rent 
up  tu  April  21, 1886,  to  said  John  Moore, 
and  informed  said  Moore  that  he  would 
not  pay  the  rent  in  advance  any  longer. 
That  Moore  informed  appellant  he  must 
pay  the  rent  in  advance  or  must  leave  the 
property.  Appellant  did  not  thereafter 
pay  the  rent  in  advance  at  the  beginning 
of  each  month.  Appellee's  new  board  of 
trustees  always  received  rent  at  or  after 
the  end  of  each  month,  and  continued  to 
do  BO  until  the  bringing  of  this  suit,  Octo- 
ber 26, 1886,  five  days  after  the  appellee 
claimed  the  rent  due  and  payable  in  ad- 
vance. That  afterwards  said  John  Moore 
told  appellant,  under  the  direction  uf  tbe 
other  trustees,  that  ho  mnst  pay  the  rent 
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In  advance  or  get  ont  of  the  ptwperty,  and 
Moore  had  no  authority  from  the  trustees 
other  than  to  collect  the  rents.  That  at 
"the  end  of  each  current  month  thereafter 
appellant  tendered  the  monthly  rent, 
'Which  the  appellee's  trustees  refused  to  ac- 
cept, which  was  after  the  commencement 
of  this  suit,  and  when  the  tender  of  the 
money  for  the  rent  was  made  there  was 
no  offer  made  to  surrender-  possession  of 
the  property,  and  for  this  reason  the 
money  was  not  received.  That  on  the  30th 
day  of  November,  1886,  appellee  served 
on  the  appellant  a  three-months  notice  to 
quit  said  premises. 

The  material  question  that  arises  opon 
the  facts  proven  upon  the  trial  Is,  was 
them  any  change,  after  the  expiration  of 
the  term  of  the  board  of  trustees  of  the 
appellee  who  were  serving  when  the 
premises  were  leased  to  the  appellant,  their 
term  expiring  March  12.  1886,  as  to  the 
terms  of  the  lease  by  which  appellant  was 
to  pay  the  rent  at  the  end  of  each  month, 
and  not  in  advance,  as  In  the  original 
agreement?  It  there  was  such  chang^e, 
the  rent  due  October  21,  1886,  that  be- 
ing the  end  of  the  month,  having  been 
paid,  and  suit  commenced  before  the  jus- 
tice October  26,  1886,  the  suit  was  prema- 
turely commenced,  because  there  was  no 
rent  due  until  the  end  of  the  next  month, 
Novemlier  21.1886.  There  is  no  contrO' 
versy  as  to  the  fact  that  when  the  prem- 
ises were  leased  in  the  first  instance 
the  term  was  during  the  existence  of  the 
term  of  the  offices  of  the  then  trustees, 
whose  terms  expired  March  12, 1S86;  that 
appellant  was  to  pay  as  rental  therefor 
$6.25  for  each  month;  and  that  it  was 
payable  monthly  in  advance,  and  appel- 
lant continued  to  pay  the  rent  lor  each 
month  in  advance  up  to  the  time  the  term 
of  office  of  said  trustees  expired.  It  there- 
fore becomes  apparent  that,  if  the  finding 
of  the  Trial  court  is  afiirmed,  the  appellee's 
right  to  recover  must  proceed  apon  the 
premise  that  there  was  no  change  or 
modiflcatinn  of  the  agnreement  as  original- 
ly entered  into  by  the  appellant  and  the 
new  trustees  after  the  term  of  office  of  the 
old  trustees  expired.  It  is  true  that  the 
time  at  which  the  term  of  the  oillceB  of 
the  trustees  making  the  agreement  expired 
was  not  stated;  the  presumption  is  that 
itwasknn.wn  to  the  appellant,  bat  that 
f/tct  is  not  material.  The  appellant  con- 
tinued to  occupy  the  premises  until  after 
that  contingency  had  happened,  and  until 
the  let  of  thefoliowing  May,  when  he  paid 
rent  up  to  the  21st  day  of  April,  1886.  and 
notified  Moore,  the  trustee,  that  he  would 
not  pay  the  rent  any  longer  in  advance. 
Moore  told  him  he  must  pay  in  advance 
or  leave  the  property.  Moore  had  no 
authority  to  change  the  lease,  only  to  col- 
lect the  rent;  and  afterwards,  under  the 
direction  of  the  trustees,  notified  appel- 
lant that  be  roust  pay  the  rent  in  advance 
or  give  up  the  property.  It  is  true  that 
appellant  continued  to  pay  the  rent  at 
the  end  of  the  month,  and  Moore  contin- 
ued to  accept  it  up  to  the  time  suit  was 
commenced  before'  the  Justice.  If  there 
was  any  change  in  th^  orig^inal  agreement 
under  which  the  premises  were  let,  such 
change  must  have  grown  out   of  these 


facts.  The  appellant  concedes  that  the 
holding  over  Is  presumed  to  be  on  the 
terms  of  the  original  demise,  but  that  it  is 
also  true  that  this  presumption  maybe 
rebutted,  and  that  the  nature  of  the  ten- 
ancy may  be  changed  by  the  parties.  It 
is  also  conceded  that  appellant  held  the 
premises  thereafter  until  the  1st  day  of 
May,  1886,  before  informing  John  Moore, 
appellee's  trustee,  that  he  would  no  long- 
er pay  the  rent  In  advance.  The  tenancy 
had  expired  the  month  previous  to  this 
notice.  Appellant  held  over  until  the  1st 
day  of  the  following  May.  He  vountarily 
remained  In  possession  beyond  the  term 
of  the  letuse.  From  this  fact  appellant 
gave  the  api>ellee  the  option  of  treating 
him  as  a  tenant  for  another  term,  and, 
when  be  stated  that  he  would  no  longer 
pay  the  rent  In  advance,  Moore,  the  trus- 
tee, accepted  the  rent  when  offered,  as  he 
had  the  right  to  do,  but  such  act  did  not 
change  the  terms  of  the  contract.  "  When 
a  tenant  for  a  fixed  period  less  than  one 
year  remains  in  poBsession  of  the  property 
beyond  that  period,  with  the  consent,  ex- 
press or  implied,  of  the  landlord,  it  creates 
a  tenancy  for  another  term  equal  in  time 
to  the  one  under  which  he  had  previously 
held,  and,  in  the  absence  of  an  agreement 
to  the  contrary,  upon  the  same  terms  and 
conditions."  Tolle  v.  Orth,  75  Ind.  298; 
Botbschild  v.  WllllaniBon,83  Ind.  387;  Bol- 
lenbacker  v.  Frltts,  98  Ind.  50.  In  Tolle  v. 
Orth,  it  Is  said,  by  voluntarily  remaining 
in  possession  beyond  the  terras  of  the 
leafiP,  the  appellant  gave  the  appellee  the 
option  of  treating  him  as  tenant  for 
another  year,  upon  the  same  terms  of  pay- 
ment that  bad  before  prevailed;  and  the 
acceptance  of  money  tendered,  ttiougtr  ten- 
dered, together  with  the  keys,  at  the  expi- 
ration of  the  time  named  in  the  notice, 
does  not  affect  the  question.  We  do  not 
think  there  was  any  act  or  agreement  of 
the  parties  to  change  or  modify  the  leas- 
ing of  the  premises,  and  that  the  appellant 
continued  in  the  possession  of  the  prem- 
ises under  the  same  terms,  as  to  the  pay- 
ment of  rent  or  otherwise,  as  In  the  origi- 
nal leaee:  and  that,  when  this  action  was 
commenced  before  the  justice  of  the  peace, 
the  rent  was  due  and  payable  in  advance. 
There  was  no  error  in  overruling  the  mo- 
tion for  a  new  trial. 

The  next  and  remaining  error  com- 
plained of  by  theappeliant  is  the  overruling 
of  the  motion  to  tax  the  costs  in  the  cir- 
cuit court  against  the  appellee.  The  ap- 
pellant appeared  before  the  Justice.  Judg- 
ment was  rendered  against  him  for  $10, 
and  he  appealed.  The  appellant's  claim 
is  that  the  judgment  was  reduced  f  5,  and 
therefore  the  costs  in  the  circuit  court 
should  have  been  taxed  against  the  appel- 
lee. The  judgment  of  the  trial  court  was 
in  favor  of  the  appellee  forf66.66.  That 
does  not  affect  the  question  raised  by  the 
motion  to  tax  costs.  The  increased 
amount  of  the  judgment  grows  out  of  the 
provision  of  section  5236,  Rev.  St.  1881. 
where,  upon  appeal,  the  damages  for  de- 
tention of  the  premises  shall  be  estimated 
up  to  the  time  of  each  trial.  In  this  case 
the  court  awarded  appellee  damages  for 
rents  from  October  21, 1886,  up  tu  the  time 
appellant  ceased  to  occupy  the  premises 
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after  October  21, 1886,  which  ainounted  to 
f66.66.  The  Judgnieut  before  the  justice 
was  for  f  10;  and  under  appellant's  view 
that  the  rent  was  paid  up  to  October  21, 
1886,  and  was  not  payable  in  advance, 
and  that  appellant  was  only  liable  tor 
rent  from  October  21, 1886,  to  the  day  of 
trial,  it  would  appear  that  the  judgment 
before  thejostice  was  reduced  f5;  but  un- 
der the  concliisionB  we  have  arrived  at, 
that  the  rent  was  payable  in  advance, 
and  that  appellee  was  entitled  to  one 
month's  rent,  f 6.25,  payable  in  advance, 
the  judgment  was  not  reduced  95,  and  the 
court  committed  no  error  in  overruling 
the  motion  to  tax  costs.  There  is  no  er- 
ror In  the  record  for  which  the  case  should 
be  reversed.  It  should  be  aflirnied,  and  la 
affirmed,  at  the  cost  of  the  appellant. 

a  In*.  App.  86) 

KAIN  y.  RiNKEB. 

{AppeUate  Court  of  Indiana.  April  16, 1891.) 
Action  on  Kotb— Psaddclbnt  Considbbation — 
Plbadino. 
In  s  bdU  on  a  note  the  answer  stated  that 
one  K.,  conspiring  with  plaintiff  and  others  to 
swindle  the  defendant,  induced  him  to  sign  a 
note  by  the  fraudulent  pretenses  that  they  were 
agents  for  a  solvent  corporation,  and  would  de- 
liver to  defendant  20  bushels  of  grain  if  he  would 
gtve  his  note  for  $300,  which  was  not  the  real 
value  of  the  grain,  bat  a  speculative  value,  and 
they  would  sell  for  him  double  the  number  of 
bushels  of  the  same  kind  of  grain  at  the  same 

faming  price.  There  was  no  other  consideration, 
or  the  purpose  of  aiding  E.  in  swindling  defend- 
ant and  others  the  plaintiff  pretended  to  purchase 
the  note  for  value,  though  he  knew  that  the  con- 
sideration was  illegal,  void,  and  fraudulent. 
Aiterwwrds  the  defendant  paid  tUb,  which  was 
the  full  value  of  said  grain,  and  at  the  same  time, 
and  without  any  new  consideration,  he  renewed 
the  original  note  by  giving  to  the  plaintiff  the 
note  in  suit  for  the  same  amount  field,  that  the 
answer  did  not  show  that  either  the  original  note 
or  the  one  in  suit  was  void  tor  fraud  or  Illegal- 
ity, and  that  no  defense  was  stated. 

Appeal  from  circuit  court,  Huntington 
county;  J.  S.  Dailby,  Judge. 

P.  O.  Smith,  for  appellant.  Branyan  A 
Spencer,  for  appellee. 

Black.  C.  J.  This  was  an  action  by  the 
appellant,  John  W.  Kain,  against  the  ap- 
pellee, on  a  promissory  note  governed  by 
the  law  merchant,  made  by  the  appellee 
to  the  appellant  for  fSOO,  with  interest  at 
the  rateof  8  percent.,  payable  annually.  A 
demurrer  to  the  answer  was  overruled, 
and  this  ruling  Is  assigned  as  error.  By 
the  answer  the  apt^ellee  admitted  the  exe- 
cution of  the  note  sued  on,  and  allpgnd  In 
substance  that  It  was  Illegal  as  to  its  con- 
sideration, and  every  part  thereof, in  this: 
that  It  was  given  in  renewal  of  a  note  for 
the  same  amount,  executed  by  the  appel- 
lee to  one  Alexander  Kain;  that  said  Alex- 
ander Kain  was  engaged  In  a  fraudulent, 
swindling,  and  gaming  business,  and  ob- 
tained thereby  of  unsuspecting  parties 
their  notes,  payable  In  banks  within  this 
state,  tor  the  sole  purpose  of  swindling  the 
makers  of  said  notes;  that  about  one  year 
before  the  execution  of  the  note  in  suit  said 
Alexander  Kain.  conspiring  with  the  ap- 
pellant and  others  to  appellee  unknown 
to  swindle  and  defraud  appellee,  procured 
him  to  sign  the  original  note  "by  the  fol- 


lowing falae  and  fraudulent  practfcea,  to- 
wit:  They  represented  that  they  were 
agents  for  a  corporation,  known  by  tha 
appellation  of  a  corpbration  nnder  the 
laws  of  Ohio,  and  that  the  same  was  good, 
valid,  and  solvent,  and  that  if  defendant 
would  execute  said  note  for  said  sum  they 
would  deliver  him  twenty  bushels  of  grain, 
which  was  not  the  real  value  thereof,  but 
a  speculative  value,  and  that  if  he  would 
execute  said  gaming  price  per  bushel,  as 
represented  in  said  note,  they  would  sell 
for  him  double  the  number  of  bushels  of 
the  same  kind  of  grain,  and  at  the  same 
gaming  price;  that  there  was  no  other  or 
further  consideration  tor  said  original 
note;"  that  when  the  payee  thereof  re- 
ceived it  he  knew  "  there  waa  nothing  la 
said  consideration  but  said  gaming  and 
swindling  consideration  in  said  note;" 
that  afterwards  the  appellant. for  the  pur- 
pose  of  aiding  said  Alexander  Kain  in 
swindling  the  appellee  and  all  others 
whom  be  could  victimiise,  "and  In  which 
he  was  a  co-conspirator  with  Alexander 
Kain, "took  said  note  and  others  of  like 
character  by  assignment  from  his  co-coa- 
spirators,  and  pretended  to  sell  to  said  Al- 
exander Kain  and  deed  him  certain  real 
estate  as  a  consideration  therefor,  the  ap- 
pellant knowing  that  the  "consideratioD 
in  said  note  at  the  time  he  took  the  same, 
and  at  the  time  he  parted  with  the  title  to 
his  said  land,  was  illegal,  void,  and  fraudu- 
lent, and  was  so  obtained  with  intent  to 
cheat  this  defendant,  and  that  he  so  took 
it  with  such  intent;  that  afterwards  plain- 
tiff placed  said  note  in  the  hands  of  Thom- 
as G.  Smith  for  collection ;  that  plalatlO 
paid  said  Smith  the  sum  of  $25,  which  was 
the  full  ana  real  value  of  said  grain  by  de- 
fendant obtained  for  said  note,  and  at  the 
same  time,  and  without  any  new  consid- 
eration whatever,  renewed  said  original 
note  by  giving  to  plaintiff  the. one  now  in 
suit;  that  the  said  note  sued  upon  is  a 
fraud  and  a  cheat,  whose  only  conuidora^ 
tlon  is  as  above  set  out,  and  is  still  in  the 
taandsof  one  of  the  original  conspirators. " 
It  will  have  been  observed  that  tlie  an- 
swer alleges  that  the  "plaintiff"  paid  one 
Smith,  who  held  the  original  note  for  col- 
lection, 925,  "  which  was  the  full  and  real 
value  of  said  grain  by  defendant  obtained 
on  said  note.  Taking  this  statement  in 
connection  with  what  immediately  follows 
it,  the  nse  of  the  word"  plaintiff"  may  per- 
haps be  treated  as  a  clerical  mistake.  It 
is  not  alleged  that  the  sum  so  paid  was 
agreed  upon  as  being  the  value  of  the 
grain,  or  that  it  was  given  and  received 
as  such,  or  in  payment  for  the  grain.  The 
terms  of  the  original  note  are  not  stated, 
but  it  is  alleged  to  have  been  for  the  same 
amount  as  the  note  in  suit.  If  it  con- 
tained the  same  provisions  concerning  in- 
terest, it  would  seem  that  about  one  year 
after  its  execution  the  appellee  oaid  the  In- 
terest then  due  and  payal>le,  and  executed 
to  the  assignee  a  new  note  for  the  prinri- 
pal.  The  payment  alleged  must  be  regard- 
ed as  a  payment  upon  the  note.  There  is 
indication  of  want  of  a  well-defined  theory 
of  the  defense  in  the  mind  of  the  pleader. 
It  is  not  made  clearwhether  he  intended 
to  plead  fraud  or  the  Illegality  of  the  con- 
sideration.    If  it  was  the    intention  to 


Digitized  by 


Google 


lod.) 


LITTON  V.  WRIGHT  SCHOOL  TP. 


829 


state  a  defense  based  on  fraudulent  repre- 
sentations, there  was  a  failure  to  set  forth 
facts  esHentlal  to  such  a  defense.  In  plead* 
ine  fraud  It  is  neceosary  to  show  the  facts 
constituting  it.  We  will  mention  some  of 
the  faults  of  the  pleadinj?  in  this  regard. 
The  representation  that  the  payee  of  the 
original  note  and  others  were  agents  of  a 
corporation,  and  that  It  was  good,  valid, 
and  solvent,  does  not  seem  to  be  connect- 
ed with  other  matters  alleged.  Whatever 
may  have  been  the  kind  of  grain  sold,  it  Is 
not  shown  that  there  was  any  roiarepresen- 
ta  tlon  as  to  its  quality.  A  promise  to  boII 
grain  for  the  appellee  Is  alleged.  It  is  not 
shown  that  there  was  no  Intention  to 
perform  the  promise,  and,  Indeed,  It  no- 
where appears  that  It  was  not  performed. 
A  promise  to  be  performed  in  the  future 
cannot  ordinarily  be  made  a  basis  on 
which  to  found  an  action  or  a  defense  for 
fraud.  Burt  v.  Bowles,  69  Ind.  1.  It  does 
not  even  appear  that  the  appellee  was  at 
any  time  deceived.  As  far  as  appearsfrom 
facte  stated  It  cannot  be  said  that  the  par- 
ties to  the  transaction  did  nobstand  upon 
an  equal  footing  as  to  knowledge  of  all 
the  existing  facts.  A  person  defending 
upon  the  ground  of  fraudulent  representa- 
tions must  show  lilmHolf  to  have  been  ig- 
uorant  of  the  truth  In  regard  to  the  matter 
about  which  the  mlBre|)reHentallon  was 
made.  He  must  show  that  he  relied  upon 
tlie  representation,  and  acted  upon  it  to 
his  damage.  It  appears  that  the  grain 
was  " obtained  for  said  note"  by  the  ap- 
pellee, and  it  may  be  Inferred  that  he  re- 
tained it,  and,  considering  the  nature  of  ( 
the  transaction,  and  all  the  statements  of 
the  answer,  thwe  Is  strong  indication  of 
the  affirmance  of  the  original  contract  by 
jpart  payment  and  the  execution  of  the 
note  In  suit  after  the  lapse  of  about  one 
year  from  the  original  transaction.  The 
answer  does  not  sutUclently  show  that  the 
consideration  was  Illegal.  It  is  character- 
ized in  the  pleading  as  a  "gaming  and 
and  swindling  consideration,"  but  it  is  not 
shown  to  be  such  by  the  allegation  of  mat- 
ter of  fact.  None  of  the  acts  or  promises 
of  any  of  the  parties  were  shown  to  have 
been  made  dQ>endent  upon  any  imcertain 
act  or  event.  Nothing  was  shown  to  have 
been  hazarded  tapon  the  determination  of 
any  unsettled  question.  If  It  was  intend- 
ed to  show  that  the  contract  was  Illegal 
because  it  involved  an  agreement  or  con- 
spiracy between  the  maker  and  the  payee 
of  the  note  to  defraud  innocent  third  per- 
sons, the  pleader  failed  to  make  such  a 
showing.  Indeed,  the  contrary  is  indicat- 
ed. It  is  stated  that  Alexander  Kaln  was 
engaged  In  a  ftaudnlent,  swindling,  and 
gaming  business,  and  obtaining  thereby 
of  imsuspecting  parties  their  notes  pay- 
able in  bank,  for  the  sole  purpose  of 
swindling  the  makers  of  said  notes,  and 
that  Alexander  Kaln,  conspiring  with  the 
appellant  and  others  "to  swindle  and  de- 
fraud defendant,  procured  defendant  t6 
sign,"  etc.,  and  that  appellant,  tor  the 
purpose  of  aiding  Alexander  Kaln  in 
"swindling  this  defendant,  and  all  others 
whom  he  could  victimize,  and  in  which  he 
was  a  co-conspirator  with  Alexander 
Kaln,  took  said  note  and  others  of  like 
character     by     assignment,"     etc.       There 


seems  to  be  here  a  reference  to  the  other 
notes  which  Alexander  Kaln  was  engaged 
in  taking  for  the  purpose  of  swindling  the 
makers  thereof.  It  is  also  alleged  that 
the  appellant  took  the  original  note 
knowing  that  it  was  obtained  with  the 
Intent  to  cheat  "this  defendant,"  and 
that  he  took  it  with  such  intent.  How 
far  the  promise  to  sell  grain  entered  into 
the  consideration  Is  not  shown,  and  it 
does  not  appear  that  it  was  made  and 
accepted  with  any  purpose  against  the 
rights  of  others,  or  the  Intieiests  of  the 
public,  or  with  any  Intent  contrary  to 
morality.  Where  the  maker  of  a  note 
desires,  in  an  action  thereon  against  him, 
to  plead  illegality  of  the  consideration 
thereof,  he  must  state  fully  and  clearly  all 
the  facts  which  enter  Into  and  constitute 
the  consideration  and  render  it  Invalid. 
Fisher  v.  Fisher.  113  Ind.  474. 15  N.  E.  Rep. 
8,32.  Thenote  sued  on  imports  a  valid  and 
sufbclent  consideration,  and  while  courts 
will  not  uphold  an  illegal  contract,  they 
will  not  lightly  Interfere  with  the  right  of 
the  parties  to  make  their  own  terms,  and 
will  not  declare  a  contract  Illegal  without 
a  complete  showing  of  all  the  facts  and  clr- 
cumstttnces.  They  will  not  indulge  any 
presnmptiuns  againstthelegality  of  a  con- 
tract. On  the  contrary,  they  will  indulge 
the  presumption  of  legality  until  it  is  clear- 
ly overthrown  by  facts.  Chit.  Con t.  674. 
The  judgment  Is  reversed,  with  costs,  and 
with  instructions  to  sustain  the  demurrer 
to  the  answer. 


a  Ind.  A.  92) 

Litton  ▼.  Weight  School  Tp. 
(Appellate  Court  of  Indiana.    April  14, 1891.) 

RSYUW  —  WaiOHT  or  BtIDENCB  —  StTPPUES  »0B 
BCHOOM— EVIDB»CB. 

1.  Where  appellants  sued  a  township  upon  on 
instrument  given  by  the  latter's  trustee  in  pay- 
ment of  school  supplies  bought  by  him  of  appel- 
lants for  the  use  of  such  townsbip,  and  there 
was  conflicting  evidence  as  to  the  delivery  of  the 
supplies,  and  whether  they  were  necessary  for 
the  common  schools  of  the  township,  three  oC 
defendant's  witnesses  testifying  that  the  instru- 
ments sold  were  not  useful,  a  verdict  for  defend- 
ant will  not  be  disturbed. 

2.  Evidence  of  the  usefulness  and  necessity 
of  the  supplies,  as  to  the  particular  township  to 
which  they  were  furnished,  is  material. 

S.  A  school  commlssiouer  and  superintendent 
for  the  county,  and  a  person  who  has  followed 
f  arminK  in  summer  and  taught  school  in  the  win- 
ter in  uie  township  in  which  the  purchased  sup- 
plies were  to  be  used,  are  competent  to  testify  as 
to  tiie  usefulness  and  necessity  of  such  supplies 
in  the  township. 

4.  It  was  not  error  to  admit  the  letters  writ- 
ten by  certain  stockholders  of  the  selling  com- 
pany to  former  trustees  of  the  township,  refer- 
ring to  claims  against  said  town  in  which  the 
parties  were  interested. 

Appeal  from  circuit  court,  Greene  county ; 
J.  C.  BuioGS,  Judge.  - 

Gavins  &  Cavlaa,  for  appellant.  Alex- 
avder  A  Letainger,  lot  appellee. 

Robinson,  J.  The  instrument  sued  on 
in  this  action  1b  as  follows,  viz.:  "$225. 
State  of  Indiana,  Greene  county.  Trnste«>s' 
Office,  Wright  Township,  July  25,  1882. 
This  is  to  certify  that  there  is  now  due 
from  this  township  to  H.  L.  Kimberlain 
&  Co.  two  hundred  and  twenty-five  dol- 
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lars,  for  part  of  10  ol  the  McBride  telln- 
rians,  buugbt  for  the  use  of. this  town- 
ship, and  payable  out  of  the  special  school 
fund  at  the  Blonnifleld  Bauk,  at  Bloum- 
fleld,  on  the  let  daj'  of  January,  1S86,  with 
interest  at  eight  per  cent,  on  the  amnunt 
after  maturity  till  paid.  [Signed]  Jambs 
M.  Stark,  School  Trustee  of  Wright 
Township.  P.  O.,  Jasonvllle,  Ind."  The 
complaint,  among  other  things,  alleged 
that  the  instrument  set  out  was  Kiven  as 
part  payment  for  10  of  the  KIcBride  tellu- 
rians, sold  and  delivered  to,  aud  received 
and  accepted  by,  said  defendant;  that 
said  tellurians  were  bought  for  the  use  of 
the  public  schools  of  said  township,  and 
were,  suitable  and  necessary  for  the  prop- 
er Instruction  of  the  pupils  atteudiug 
school  in  said  township;  that  the  iastru. 
ment  passed  by  indorsement  to  the  ap- 
pellant, who  was  the  plaintiff  below.  The 
appellee  answered  in  five  paragraphs:  (11 
General  denial.  (2)  Second  paragraph 
admits  the  execution  of  the  instrument, 
and  that  at  the  time  Starlse  was  trustee  of 
Wright  township,  but  that  it  was  given 
astliepi-etended  purchase  price  for  part  of 
the  ten  tellurians:  that  Starlce  and  the 
payees, forthe  purpose  of  cheating  and  de- 
frauding the  tax-payers  of  said  township, 
entered  into  a  corrupt,  immoral,  and 
fraudulent  contract  for  the  purchase  of 
said  tellurians,  whereby  the  payees  of  the 
instrument  were  to  sell  to  said  township 
said  tellurians  at  and  for  a  greatly  in- 
creased price  in  excess  of  their  value,  to-wit, 
f45,  when  they  well  knew  that  said  telluri- 
ans were  of  no  value  to  said  township; 
that,  us  a  part  of  the  purchase  price  there- 
of, said  trustee  was  to  execute  said  instru- 
ment, and  as  a  consideration  thereof  the 
payees  therein  agreed  to  pay  said  trustee, 
and  he  agreed  to  receive  from  the  payees, 
thesum  of  f70  iu  money;  that  said  instru- 
ment was  executed  in  pursuance  to  said 
corrupt,  immoral,  and  fraudulent  con- 
tract for  said  purpose,  and  said  trustee  re- 
ceived frotn  the  payees  said  sum  of  970  in 
money ;  and  further  denies  each  and  every 
allegation  contained  in  the  complaint.  (3) 
Third  paragraph  alleges,  among  other 
things,  that  said  Starke,  as  such  trustee. 
In  consideration  of  the  execution  of  said 
Instrument,  was  to  receive  from  the  pay- 
ees thereof  certain  moneys,  premiums,  re- 
wards, and  percentages  out  of  said  instru- 
ment when  the  same  should  become  due, 
the  amount  of  such  moneys,  premiums, 
rewards.'and  percentages  being  unknown; 
that  said  instrument  was  executed  on  no 
other  or  different  consideration.  (41  The 
fourth  paragraph  alleges  substantially  the 
same  fact  set  up  in  the  second  and  third 
paragraplis,  and  in  addition  alleges  the 
further  consideration  for  the  execution 
of  said  iflstrument  was  the  appoint- 
ment of  said  Starke  by  the  payees  there- 
of as  their  agent  to  sell  said  tellurians  in 
the  counties  of  Greede,  Clay,  and  Vigo,  and 
said  payees  agreed  to  pay  said  Starke 
moneys,  benefits,  premiums,  rewards,  and 
drawbacks  for  the  sale  of  each  and  every 
tellurian  Insaid  territory, and  said  Starke 
agreed  to  accept  the  same;  and  that  upon 
these  facta,  and  the  facts  substantially  as 
alleged  in  said  second  aud  third  para- 
graphs,  and    restated    in   this    answer. 


said  Instrument  was  executed.  (6)  Fifth 
alleges  that  said  instrument  was  exe- 
cuted without  consideration.  The  ap- 
pellant replied  by  general  denial  to  these 
several  answers.  Thnre  was  a  trial  by 
Jury;  verdict  for  appellee,  the  defendant 
below:  motion  for  new  trial  overruled, 
and  proper  exception,  with  Judgment  on 
the  verdict.    The  evidence  is  in  the  record. 

The  appellant  assigns  for  error  for  the 
reversal  of  the  cause  "  that  the  court  erred 
in  overruling  the  motion  for  a  new  trial. " 
The  following  causes  are  assigned  for  a 
new  trial:  (1)  The  verdict  of  the  Jury  ia 
not  sustained  by  sufllcient  evidence.  (2) 
The  verdict  of  the  Jury  is  contrary  to  law. 
(3)  The  court  erred  in  admitting  in  evi- 
dence the  testimony  of  James  McCullougb 
as  to  the  tellurians  not  being  necessary 
and  useful  school  supplies  for  Wright 
school  township,  and  that  said  tellnrianR 
arenot  beneficial  to  teachers  in  said  school 
township.  (4)  The  court  erred  in  admit- 
ting in  evidence  the  testimony  of  Oary  Llt- 
tlejohn  89  to  the  tellurians  not  l>eing  use- 
ful and  necessary  in  Wright  school  town- 
ship. (5)  The  court  erred  in  admitting  In 
evidence  the  testimony  of  Samuel  A.  Axtell 
as  to  the  McBride  tellurians  not  beinff 
useful  and  necessary  in  tbeuomraon  schools 
of  Wright  township,  Greene  county,  Ind.. 
and  to  illustrate  what  is  claimed  for  it 
with  teachers  who  have  had  no  experienco 
with  these  tellurians,  and  received  no  in- 
struction as  to  their  use.  (6)  The  court 
erred  in  admitting  in  evidence  a  letter  from 
Milton  N.  Moore  to  James  P.  Neal,  dated 
January  6, 1887.  (7)  The  conrt  erred  in 
admitting  in  evidence  a  letter  from  H.  L. 
Kimberiain  to  Samuel  Grant,  dated  June 
16. 1884. 

Counsel  for  both  appellaut  and  appellee 
have  discussed  at  great  length,  and  with 
much  energy  and  ability,  the  weight  of 
the  evidence.  We  have  given  all  the  evi- 
dence in  the  case  a  very  careful  aud  patient 
examination.  There  is  much  contradic- 
tion and  conflict.  It  may  be  said  that 
there  is  uiuch  conflict  as  to  whether  there 
was  a  delivery  of  the  supplies,  or  whether 
they  were  necessary  and  useful  for  the 
common  schools  of  the  township  for  which 
It  is  claimed  they  were  sold.  Under  the 
rule  of  law  so  long  settled. by  the  supreme 
court,  and  which  is  familiar  to  all  without 
here  citing  any  special  case,  we  cannot  In- 
terfere with  the  finding  of  the  trial  court, 
if  there  was  evidence  that  tended  to  sus- 
tain It.  In  this  case  we  think  that  rule  of 
law  should  he  applied  with  full  force. 
There  was  evidence  that  tended  tosustafn 
the  verdict  of  the  Jury. 

The  third,  fourth,  and  fifth  causes  for 
new  trial  go  to  error  in  the  trial  court  In 
admitting  certain  evidence  to  go  to  the 
Jury  over  the  objection  of  the  appellant. 
The  facts  constituting  the  alleged  error, 
under  these  causes  for  new  trial,  may  be 
stated  as  follows:  The  appellee  called  as 
a  witness  James  McCulIougb,  who  testi- 
fied that  he  resided  in  Wright  township, 
and  taught  school  in  winter  and  farmed  In 
the  summer;  that  he  held  a  36-months 
license,  and  bad  been  teaching  11  years, 
and  was  acquainted  with  the  teachers  In 
Wright  township  iu  1882,  and  now.  The 
appellant  theh  asked  said  witness  the  fol- 
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lowing  queatlon,  wbich  be  was  purmltted 
to  answer,  over  the  objection  and  excep- 
tion of  the  appellant:  "From  what  yoa 
know  of  teachers  of  that  township, 
[WiiKbt,]  whether  or  Dot  these  tellurians 
would  be  aseful  and  necessary  tor  school 
supplies  for  said  township.  Answer.  I 
don't  believe  an  instrument  of  that  kind 
beneficial  to  teachers  of  that  towushlp. " 
Car;  Liittlejohn,  a  witness  on  behalf  of  the 
appellee,  testified  that  he  resided  in 
Wright  township,  Greene  county,  Ilid. ; 
that  he  followed  farming  In  saramer  and 
teaching  school  In  winter;  held  a  36- 
months  license;  had  taught  school  since 
1880;  that  he  was  acquainted  with  the  ad 
vancement  of  pupils  In  Wright  township, 
and  acquainted  with  the  teachers  in  said 
township.  The  appellee  then  asked  said 
witness  the  following  question,  which  be 
was  permitted  to  answer,  over  the  objec- 
tion and  exception  of  the  appellant: 
"State  you  opinion  to  the  Jury  whether 
this  machine  is  useful  and  necessary  for 
schools  of  Wright  township.  Answer.  I 
don't  believe  it  Is  an  Instrument  useful  or 
necessary  for  Wright  township."  The 
appellee  further  introduced  as  a  witness 
on  his  own  behalf  Saniuel  W.  Axtcll,  who 
testified  that  be  had  been  school  examiner 
and  superintendent  for  Greenecounty.Ind., 
for  years,  and  was  acquainted  with  the 
advancement  of  the  pupils  ond  quallflca* 
tioDB  of  the  teachers  of  Wright  township. 
The  appellee  then  asked  said  witness  the 
following  question,  which  bo  was  per- 
mitted to  answer  over  the  objection  and 
exception  of  the  appellant:  "Were  these 
McBride  tellurians  usefal  and  necessary 
In  the  common  schools  of  Wright  town- 
ship, Greenecounty,  Ind.  ?  Illustrate  what 
is  claimed  with  teachers  who  have  no  ex- 
perience with  these  tellurians,  and  have  re- 
ceived no  instruction  as  to  their  use.  An- 
swer. I  consider  them  of  no  value  in  com- 
mon schools  In  Wright  township."  The 
question  of  the  powers  and  duties  of 
Bcbuol  trustees  In  furnishing  supplies  for 
tbelrscfaool  townships  has  been  before  the 
supreme  court  frequeutly  and  in  various 
forms.  The  law  seems  to  be  well  settled 
by  numerous  decisions  "that  a  complaint 
against  a  school  township,  on  a  contract 
for  school  supplies,  to  be  good,  mast  al- 
lege that  sucb  supplies  were  necessary  and 
suitable  for  the  use  of  the  public  schools 
of  the  township,  and  that  they  have  been 
delivered  to  and  accepted  by  sucb  town- 
ship. Trustees  do  not  and  cannot  act 
merely  as  the  agent  of  the  township.  He' 
is  a  public  ofilcer,  and  his  relations  to  bis 
township',  as  the  name  of  his  office  clearly 
imports,  are  all  of  a  fiduciary  nature.  In 
dealing  with  such  trustee,  all  persons  are 
bound  to  take  notice  of  his  official  and 
fiduclar.v  character,  and  to  know  he  can 
only  bind  his  township  by  his  contracts, 
verbal  or  wrltteu, — when  It  appears  or  is 
shown  by  proper  avermentandproof  that 
such  contracts  are  authorized  by  law. 
Bloomlngton  School  Tp.  y.  National 
School  Furnishing  Co..  107  Ind.  43,7  N.  E. 
Bep.  760.  The  complaint  in  this  case  seems 
to  have  been  drawn  with  especial  reference 
to  this  authority,  for  it  is  averred  in  the 
complaint  tbat  said  tellurians  were 
bought  for  the  use  of  the  public  schools 


of  said  township,  and  were  suitable  and 
necessary  for  the  proper  Instruction  of  the 
pupils  attending  school  In  said  township. 
We  cannot  presume  that  the  tellurians 
were  necessary  and  useful  in  the  schools  of 
all  townships  alike.  It  was  one  of  the 
material  facts  that  was  necessary  to  al- 
lege and  prove  as  to  the  particular  town- 
ship to  whom  the  supplies  were  tnrnishedi 
The  witnesses  showed  themselves  compe- 
tent to  testify  as  to  the  facts.  We  do  not 
think  it  was  error  to  admit  the  evidence: 
The  sixth  and  seventh  causes  assigned 
go  to  the  alleged  error  in  the  court  admit- 
ting appellee  to  read  In  evidence  certain 
letters.  One  was  a  letter  from  Milton  N. 
Moore  to  James  P.  Neal,  dated  January 
6th,  1887.  The  other  was  from  H.  L.  Kim' 
t>erlain  to  Samuel  Grant,  dated  June  15^ 
1884.  It  is  shown  by  the  evidence  that 
Moore,  the  writer  of  the  letter  to  Neal, 
was  a  stockholder  and  treasurer  of  the 
company,  and  that  Neal  was  at  the  time 
trustee  of  Wright  township,  and  that  the 
letter  of  Kimberlain  to  Grant  was  written 
while  Grant  was  township  trustee  of 
Wright  township.  All  of  the  parties  were 
interested  at  the  time,  and  the  letters  bad 
reference  to  claims  and  demands  against 
Wright  township.  There  was  no  error  in 
permitting  them  to  be  read  in  evidence. 
There  was  nothing  in  the  contents  of  the 
letters  tbat  could  have  in  the  remotest  de- 
gree harmed  any  one.  The  court  com- 
mitted no  error  in  overruling  the  motion 
for  a  new  trial.  The  case  is  In  all  things 
affirmed,  with  costs. 


(1  Ind.  A.  21S) 

Ohio  &  M.  !Rt.  Co.  y.  Hawkins. 

(.^.ppetlote  Court  of  IndUana.    April  18, 1891.) . 
Dbfbctivb  Railboad  Cbobsinos— Rkvibw  on  Af- 

FBAI.. 

1.  In  a  suit  for  an  injury  to  a  horse  resulting 
from  the  negligence  of  a  railroad  company  in 
maintaining  a  highway  crossing,  contributory 
negligence  is  sufficiently  negatived  by  an  aver- 
ment that  the  plaintiff  had  no  .  knowledge  of  tho 
dangerooa  condition  of  the  Grossing,  and  the  in- 
jury occurred  without  his  fault. 

2.  Though  the  plaintiff's  case  Is  supported 
principally  by  his  ovm  testimony,  which  Is  con- 
tradicted by  a  number  of  witnesses,  the  verdict 
will  not  be  disturbed  on  appeal. 

Appeal  from  circuit  court,  Martin  coun< 
ty:  D.  J.  Hbffron,  Judge. 
T.  J.  Brooks,  for  appellant. 

Cbumpacker,  J.  Hawkins  sued  the  Obio 
&  Mississippi  Railway  Company  in  the 
Martin  circuit  court  to  recover  damages 
for  an  alleged  injury  to  a  horse  owned  by 
him,  which  was  caused  by  defective  ap- 
proaches to  the  railroad  at  a  public  street 
crossing.  The  complaint  alleges^  in  subi 
stance,  tbat  the  appellant  was  a  railroad 
corporation,  and  owned  and  operated  a 
line  of  railroad  traversing  Martin  county; 
Ind.,  and  which  ran  through  the  town  of 
Shoals, in  said  county;  tbat  said  railroad 
crosses  a  public  street  in  said  town  of 
8|ioalB,  known  as  "M'ater  Street,"  and 
that  it  was  the  appellant's  duty  to  keep  and 
maintain  the  approaches  at  sucb  crossing 
in  a  reasonably  safe  condition  for  traveU 
but  that,  disregarding  sucb  dnt.y,  it  care- 
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lessly  and  negligently  Buffered  and  permit- 
ted auch  approaches  to  become  and  re- 
main defective  and  ont  of  repair;  tbat  the 
.  appellee  was  the  owner  of  a  horse  uf  the 
value  of  $100,  and  at  a  time  when  said 
street  crossing  was  in  the  detective  and 
dangerous  condition  aforesaid  the  appel- 
lee, without  knowledgeof  itscondltlon,  at- 
tempted todrlvesald  horse  across  the  rail- 
road at  such  criisBlng,  and,  without  fault 
upon  bis  part,  said  horse  broke  through 
the  defective  and  rotten  planking  at  the 
approaches  at  said  crossing,  and  was  in- 
jured thereby,  so  that  he  was  rendered 
wholly  worthless.  Wher^ore  judgment 
is  prayed.  No  demurrer  was  filed  to  the 
complaint,  and  issues  were  Joined  upon 
the  general  denial.  The  cause  was  tried 
by  a  Jury,  und  a  verdict  returned  in  favor 
of  the  appellee.  The  appellant  filed  a  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  Judgment  was  entered  upon  the  ver- 
dict. Upon  this  appeal  the  appellant  as- 
signs for  the  reversal  of  the  Judgment:  (1) 
That  the  complaint  does  not  state  facts 
Bufficifflitto  constitute  a  cause  of  action; 
(2)  error  in  overruling  the  motion  for  a 
new  trial. 

The  only  alleged  objection  to  the  com- 
plaint to  which  our  attention  is  invited 
consists  of  an  assertion  tbat  it  does  not 
Bufficlentiy  negative  contributory  negli- 
gence, in  tbat  it  does  not  aver  that  the 
appellee  was  ignorant  of  the  defectivecon- 
dttion  of  the  crossing  at  the  time  of  the 
Injury.  It  is  expressly  alleged  that  be  had 
no  knowledge  of  the  dangerous  condition 
of  the  crossing  at  that  time,  and  that  the 
injury  occurred  without  bis  fault.  There 
is  no  foundation  In  fact  for  the  objection 
made  by  appellant's  counsel,  and  we  are 
Inclined  to  the  opinion  that  there  is  none 
in  law.  Tt  is  not  necessarily  negligence  for 
one  to  travel  upon  a  public  street  which 
he  knows  to  be  defective.  Where  e  com- 
plaint charges  negligence  upon  the  part  of 
the  defendant,  producing  an  Injury,  and 
avers  that  the  plaintiff  was  without  fault 
contributing  to  the  injury,  it  will  be  held 
good,  unless  It  necessarily  appears  from 
other  averments  that  the  plaintiff  was  in 
fact  blameworthy.  City  of  Richmond  v. 
Mulbolland,  116  Ind.  178, 18  N.  E.  Ben.  832; 
City  of  Elkhart  v.  Witman.  122  Ind.  538. 
23  N.  £.  Rep.  790.  Tbe  complaint  is  suffi- 
cient to  withstand  tbe  attack  made  by 
the  assignment  of  error.  Only  one  cause 
for  a  new  trial  is  presented  to  our  notice, 
and  tbat  is  that  tbe  verdict  is  not  sus- 
tained by  snfflcieut  evidence.  Counsel  for 
appellant  admits  tbat  there  is  some  evi- 
dence supporting  the  verdict  upon  all  of 
the  essential  questions  involved  in  the 
case;  bat  be  contends  that  it  consists 
principally  of  tbe  testimony  of  tbe  appel- 
lee.and  that  he  Is  contradicted  bytheteiiti- 
mon.y  of  a  number  of  credible  witnesses, 
and  upon  this  ground  tbe  jndgmentought 
to  bo  reversed.  The  function  of  weighing 
conflicting  evidence  belongs  solely  to  the 
trial  court  and  jury,  and  we  have  neither 
the  right  nor  inclination  to  usurp  It.  This 
appeal  is  entirely  destitute  of  merit,  and 
bearsevery  Indication  of  having  been  prose- 
cuted principally  for  delay.  The  Judg- 
ment is  affirmed,  witb  10  per  cent,  dam- 
ages and  costs. 


a  Ind.  A.  178) 
Carnahan  et  aJ.  r.  Chbnoweth  et  r1. 
(.Appellate  Court  of  Ii^Uana.    April  18, 1891.) 

Hl8J0Iin»B  OF  CaUSBS— DBKOXIIBB— VSBDICT. 

1.  Where  tbe  sureties  on  two  bonds  given  by 
a  defaulting  county  treasurer  agreed  to  dividfe 
the  loss  equally,  and  some  of  tliem  paid  the  debt, 
and  sued  we  others  Jointly  for  oontribation,  Uie 
question  whether  the  liability  is  Joint,  or  joint 
and  several,  or  several  only,  must  be  raised  by 
demurrer  for  misjoinder  ot  causes  of  action,  and 
cannot  be  raised  by  a  motion  for  a  new  trial  and 
on  assignment  of  error  made  jointly  by  all  Uie  de- 
fendants. 

2.  The  jury  having  returned  a  joint  verdict 
against  the  defendants  for  a  stated  sum,  the  form 
of  the  verdict  furnishes  no  ground  for  a  venire 
denovo. 

8.  A  judgment  will  not  l)e  reversed  for  error 
in  overruling  a  demurrer  for  misjoinderof  causes 
of  action,  under  Rev.  Bt  Ind.  1881,  ji  841,  so  pro- 
viding. 

Appeal  from  circuit  court,  Martin  coun- 
ty: D.  J.  Hrffbon,  Judge. 

J.  B&ker,J.  W.  Ogdon,  and  J.  T.  Rogers, 
for  appellants.  T.  J.  Brooka.tOT  appellees. 

Reinhard,  J.  At  the  November  election 
ot  1882  one  Peter  Ragle  was  elected  treau 
orer  ot  the  county  of  Martin,  and  in  No- 
vember, 1884,  be  was  re-elected  to  tbat 
ofilce.  For  each  ot  such  terms  he  filed  a 
bond  In  the  penalty  of  $75,000,  some  of  tbe 
parties  to  this  action  being  his  sureties  on 
the  first  and  some  on  the  second  ot  such 
bonds,  and  still  others  on  both.  Ragle's 
time  expired  In  November,  1886,  when  he 
left  the  ofilce  a  defaulter  to  the  extent  of 
over  $7,000.  When  tbe  defalcation  had 
been  disitovered,  and  the  amount  thereof 
ascertained,  the  appellants  and  appellees, 
wlio,it  is  alleged,  were  all  tbe  sol  vent  sure- 
ties on  said  bonds,  met  for  the  purpose  of 
ascertaining  their  liability;  and  after 
some  contention  and  disputing  as  to 
which  set  of  sureties  were  liable,  and  upon 
which  bond  the  liability  bad  accrued,  und 
In  order  to  settle  all  further  controversy 
in  relation  to  their  liabilities,  and  to  avoid 
expense  und  litigation,  it  was  agreed  that 
all  the  indebtedness  on  both  bonds  should 
be  paid  by  these  parties  equally,  share  and 
share  alike,  by  each ;  tbat  on  the  lOtb  day 
ot  November.  1886,  tbe  appellants  and  ap- 
pellees jointly  paid  upon  such  indebtedness 
and  defalcation,  in  pursuance  ot  their 
agreement,  the  sum  of  $0,005.  In  Decem- 
ber, 1886,  no  further  payments  having  been 
made  by  any  of  tbe  parties,  tbe  auditor 
commenced  a  suit  in  the  court  below 
against  tbe  parties  to  this  action,  to  re- 
cover tbe  balance  then  remaining  due. 
Whereupon,  to  prevent  turtber  expense, 
tbe  appellees  paid  the  further  sum  ot 
$526.73,  and  tor  this  amount  this  action 
tor  contribution  was  brought  In  tbe  court 
below  by  the  appellees  against  appellants. 
The  complaint  sets  out  tbe  facts  substan- 
tially as  above,  and  upon  these  facta  a 
Judgment  is  demanded  against  the  appel- 
lants, who  were  tbe  defendantM  below. 
A  Joint  demurrer  was  filed  by  tbe  appel- 
lants to  the  complaint,  and  the  causes 
therefor  were  given  as  follows:  "  (1)  That 
the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  ot  action ;  (2) 
that  there  is  a  misjoinder  of  parties  plain- 
tiff herein,  said  plalntISs  having  no  Joint 
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caaaeofatrtlon;  (8)  that  there  Is  a  detect 
of  parties  plaintiff  in  said  action." 

The  oVQcrullDK  of  the  demurrer  !■  the 
first  ispeciflcatton  of  error  asBlgned.  The 
main  objection  arged  to  the  complaint  Is 
that  It  fails  to  show  any  joint  liability  by 
the  appellants  to  the  appellees;  that,  if 
there  is  any  Uabilty  at  all,  it  is  several, 
and  not  joint,— each  of  said  appellants 
owinK  the  appellees  an  aliqnot  part  of 
flald  debt,  ana  -not  for  the  entire  balance 
that  had  been  paid  by  the  appellees.  We 
are  of  the  opinion  that  none  of  the  causes 
of  demurrer  here  assigned  will  meet  the 
'defect  complained  of,  If  defect  it  be.  There 
Is  no  such  cause  for  demurrer  in  our  state 
as  "misjoinder  of  parties  plaintiff."  If 
there  was  a  separate  and  distinct  liability 
by  each  defendant  to  all  the  plaintiffs, 
then  there  most  have  been  as  many  differ- 
'«nt  causes  of  action  as  there  were  defend- 
ants. Hence  the  cause  of  demurrer  was 
for  misjoinder  of  causes  of  action,  and  not 
misjoinder  of  parties.  Ooft  v.  May,  38  fnd 
267.  But  even  if  the  proper  cause  of  de- 
murrer had  been  assl^ed,  and  the  demur- 
rer sustained  for  that  cause,  the  only  re- 
solt  favorable  to  theappellants  could  have 
been  the  docketing  separately  of  the  differ- 
ent causes  of  action.  Bev.  St.  1881,  S  340. 
A  Jadgment  will  not  be  reversed  for  er- 
roneously overruling  or  sustaining  a  de- 
murrer for  such  misjoinder  of  causes  of  ac- 
ttun.  Id.  §  341.  There  is  no  available  error 
in  the  overruling  of  the  demurrer  to  the 
complaint.  Issues  were  joined  upon  the 
complaint,  and  the  cause  was  submitted 
to  a  jury  for  trial.  The  Jury,  after  dne  de- 
liberation, returned  the  following  verdict: 
"We,  the  jury,  find  for  the  plaintiffs,  and 
assess  their  damages  at  f452.66X.  J.  C 
<3ooDE!,  Foreman."  The  appellants  moved 
for  a  venire  de  novo,  which  motion  was 
overruled,  and  an  exception  reserved.  The 
overruling  of  this  motion  constitutes  the 
second  allegred  error.  We  can  discover  no 
gronnd  upon  which  the  conrt  could  have 
Bostained  this  motion.  There  was  no  de- 
fect, nncertainty,  or  ambiguity  in  the  ver- 
dict. Trust  Co.  V.  Beville,  100  Ind.  S09. 
The  appellants  thereupon  filed  a  motion 
for  a  new  trial  for  the  following  alleged 
reasons:  "(1)  The  verdict  of  the  jury  Is 
not  sustained  by  sufficient  evidence;  (2) 
the  veniict  of  the  jury  is  contrary  to  la  w : 
<8)  the  damages  assessed  are  excessive." 
The  appellees  at  this  time  remitted  932.66^ 
of  the  amount  named  in  the  verdict,  and 
the  court  thereupon  overruled  the  motion 
(or  a  new  trial,  appellants  again  reserving 
an  exception.  The  overruling  of  the  mo- 
tion just  named  is  the  last  error  specliled. 
As  we  understand  the  appeUants'  argo- 
roent,  from  the  brief  of  their  counsel,  the 
only  reasons  urged  in  support  of  this  as- 
signment aT&— First,  that  there  Is  a  va- 
riance between  the  complaint  and  the 
proof:  and,  secooc/,  that,  as  there  is  no 
Joint  liability  shown  from  the  app^lants 
to  the  appellees,  there  conld  have  been  no 
Joint  flnains  or  verdict  against  them,  but 
that  such  finding  or  Terdict  should  have 
been  against  each  one  of  the  appellants 
separately  for  the  particular  part  due 
from  him  to  appdlees.  We  have  exam- 
ined the  evidence,  and  are  unable  to. find 
•ny   sabstantial  Tarianca  between    the 


complaint  and  it.  Connsel  hare  failed  to 
point  ont  with  sufficient  certainty  where- 
in this  alleged  variance  consists,  and  they 
cannot  expect  us  to  find  It  tor  them.  Er- 
rors muirt  be  aillrniatlvply  shown  to  exist. 
In  reference  to  whether  or  not  the  liability 
of  appellants  Is  several  instead  of  joint,  or 
Joint  and  several,  there  might  be  a  more 
difficult  question  presented  to  this  court  it 
it  had  been  properly  raised.  The  motion 
tor  a  new  trial,  and  e.ven  the  assignment 
of  errors,  are  made  jointly  by  all  the  ap- 
pellants. It  is  a  well-known  rule  of  prac- 
tice that  a  joint  motion  by  two  or  more 
co-parties  for  a  new  trial  will  not  be  sus- 
tained If  any  one  of  the  parties  be  not  en- 
titled to  a  new  trial.  Feeney  v.  Maselin. 
87  Tnd.  228;  Carver  r.  Carver,  97  Ind.  497; 
Wolfe  V.  Kable,  107  Ind.  565,  8  N.  E.  Rep. 
669;  Robertson  v.  Oarshwiler,  81  Ind.  468. 
We  have  thus  considered  all  the  alleged  er- 
rors upon  which  this  appeal  Is  founded, . 
and  have  not  been  able  to  discover  any 
for  which  we  believe  It  to  be  our  duty  to 
reverse  the  Judgment.  The  judgment  is 
affirmed,  with  costs. 


(12a  Ind.  US) 

McDonald  t  Oetsendorff  et  al. 
(Supreme  Court  of  Indiana.    April  25,  1891.) 

QuiBTiKB  TITI.B — Tax  CsBTincATBS— Liek. 

1.  Defendant's  cross-oomplaint  in  foreclosure 
alleged  his  purchase  of  part  of  the  land  coirered 
by  the  mortgage  In  suit  at  a  tax-sale,  and  that 
the  auditor  of  the  county  wherein  the  land  is  sit- 
uated had  issued  a  Quietus  upon  payment  of  a 
sum  insufficient  to  redeem  the  land  from  said 
tax-sale,  and  that  said  auditor  refused  to  deed 
the  land  to  plaintiff  on  presentation  of  his  tax 
certificate,  and  prayed  that  the  auditor  be  re- 
quired to  Issue  a  deed,  and  that  his  title  be 
quieted.  Held,  that  under  Rev.  St  Ind.  J!  M96, 
prorlding  for  actions  to  quiet  title  in  persons 
holding  tax-deeds,  defendant  was  not  entitled  to 
the  relief  sought. 

a.  Defendant,  having  no  deed,  was  only  enti- 
tled to  be  protected  in  the  lien  transferred  to  him 
by  the  state  at  the  time  of  his  purchase  at  the 
tax-sale. 

Appeal  from  circalt  conrt,  Noble  county ; 
J.  W.  AOAIR,  Judge. 

L.  W.  Walker,  for  appellant.  W.  H.  B. 
McCnrdy,  for  appellees. 

CoFFBT,  J.  This  was  an  action  by  Dan- 
lei  A.  Richardson  against  all  the  parties 
now  before  the  court,  except  Sarah  Gelaen- 
dorff,  to  foreclose  a  mortgage  upon  cer- 
tain described  land.  TheappuUant  filed  an 
amended  cross^somplalnt  against  all  the 
parties  then  beforethe  conrt,  and  against 
the  appellee  Sarah  Oelsendortf,  In  which 
he  alleged,  among  other  things,  that  on 
the8th  day  of  Febmary,  1886,  he  purchased 
the  land  therein  described,  being  part  of 
the  laud  covered  by  the  mortgage  In  suit, 
at  a  tax-sale,  and  paid  therefor  the  sum  of 
f  12.05,  and  that  on  the  14th  day  Of  April, 

1887,  he  paid  taxes  thereon  amounting  to 
$1.98;  that  there  was  due  him  prior  to 
February  8, 1888,  on  his  certificate  of  pur- 
chase, the  sum  of  $19.16,  which  had  not 
been  paid ;  tha  t  on  the day  of , 

1888,  the  appellee  McCurdy  paid  the  an- 
dltor  of  Noble  eoonty  the  som  of  $15.26. 
being  $8.80  less  than  the  amonnt  required 
to  redeem  the  land  from  said  tax-sale,  and 
that  the  aadltor  issued  to  him  a  qutfitiu; 
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that  on  the  IBth  day  of  May,  1888,  he  pre- 
sented to  the  appellee  PhilltpB,  who  was 
the  aadttor  ot  Noble  connty,  the  tax  cer- 
tificate IsBued  to  him  at  the  sale,  and  de- 
manded a  deed  thereon,  which  the  auditor 
refused  to  execute.  Prayer  that  the  au- 
ditor be  required  to  execute  a  deed,  and 
that  appellant's  title  to  the  land  be  quiet- 
ed. To  this  cross-complaint  the  appellees 
McCurdy,  Gelaendorff,  Geiseudorfl,  and 
Geisendorff  answered,  among  other  thlnss, 
that  they  had  been  the  owners  In  fee  of  the 
land  described  in  the  cross-coraplaint  for 
the  period  of  10  years,  as  tenants  In  com- 
mon ;  that  In  the  month  of  January,  1888, 
they  applied  to  ttae  treasurer  ot  Noble 
county  to  redeem  said  land  from  the  tax- 
sale  named  in  the  cross-complaint;  that 
the  treasurer  stated  to  them  that  the 
amount  necessary  to  make  said  redemp- 
tion was  fl6.98,  and  that  they  thereupon 
.  paid  him  said  amount  for  the  use  of  the 
appellant,  and  received  from  said  treas- 
urer a  receipt  for  said  sum,  and  filed  the 
same  with  the  auditor  of  Noble  county, 
and  received  from  him  certificates  show- 
Inic  that  they  had  redeemed  the  land  from 
said  tax-sale;  that  at  the  time  they  paid 
said  money  they  did  so  in  good  faith,  be- 
lieving It  to  be  the  full  sum  due  the  appel- 
lant on -his  certificate;  that,  it  any  sum 
was  due  appellant  over  and  above  the 
amount  paid.  It  did  not  exceed  fl;  that 
on  the  7th  day  of  June,  1888,  they  tendered 
the  appellant  f  2.50  in  discharge  of  the  bal- 
ance due  him,  which  he  refused  to  accept. 
The  appellees  brought  said  sum  of  $2.50 
into  court  for  the  use  of  the  appellant. 
To  this  answer  the  court  overruled  a  de- 
murrer. The  appellant  replied,  admitting 
the  tenderof  the  amount  named  in  the  an- 
swer, but  averring  that  at  the  time  of  such 
tender  there  was  due  to  blm  for  redemp- 
tion money  and  for  costs  In  this  action  a 
mnch  larger  sum,  to-wlt,  915.  The  cross- 
complaint,  as  to  Phillips,  the  county  au- 
ditor, was  struck  out  by  the  court,  but  the 
ruling  was  not  saved  by  bill  of  exceptions. 
The  court  made  a  special  finding  of  facts 
in  the  cause,  and  stated  its  conclusions  of 
law  thereon,  to  which  conclusions  of  law 
the  appellant  excepted.  It  is  contended 
by  the  appellant — First,  that  the  court 
erred  In  overruling  the  demurrer  to  the 
above  answer;  second,  that  the  conrt 
erred  in  its  conclusions  of  law  upon  the 
facts  found. 

The  objection  urged  against  the  answer 
Is  that  it  is  not  pleaded  as  a  bar  to  the 
further  prosecution  of  the  action,  and  does 
not  aver  that  the  tender  Included  the  ac- 
cruedcosts.  ThecrossHiomplalnt  to  which 
It  Is  addressed  proceeds  upon  the  theory 
that  the  appellant  had  the  right  to  the 
remedy  provided  by  section  6496,  Rev.  St. 
1881.  In  this  he  was  mistaken.  The  rem- 
edy provided  by  that  section  belongs  to 
those  only  who  hold  tax-deeds.  As  the 
appellant  bad  no  deed,  be  was  entitled  to 
nothing  more  than  to  be  protected  in  the 
Hen  transferred  to  him  by  the  state  at  the 
time  of  his  purchase  at  tax-sale.  Reed  v. 
Earharl,  88  Ind.  159.  As  the  cross-com- 
plaint was  bad.itisunnecossaryto  Inquire 
into  the  sufficiency  of  the  answer,  as  a  bad 
answer  Is  good  enough  for  a  bad  com- 
platut. 


We  do  not  think  the  court  erred  In  Ita 
conclusions  of  law  on  the  facta  found. 
While  the  tax-sale  was  sufficient  to  trans- 
fer to  the  appellant  the  lien  of  the  state 
for  taxes,  it  was  not,  under  the  facts  found 
by  the  court,  sufficient  to  transfer  the  title 
to  the  land.  The  amount  tendered  and 
brought  into  court  exceeded  the  sum  due 
to  the  appellant.  There  is  no  finding  that 
at  the  time  of  tbe  tender  there  were  any 
costs  due  from  the  appellees  to  the  appel- 
lant, or  that  the  appellant  had  incurred 
any  liability  for  costs  which  could  have 
been  adjudged  against  the  appellees,  or 
either  ot  them.  As  no  bill  of  exceptlone 
was  filed,  no  question  arises  as  to  the  ac- 
tion ot  the  court  in  striking  out  tbe  appel- 
lant's cross-complaint  as  to  Phillips. 
State  T.  Krug,  82  Ind.  68;  Rhine  v.  Morrln, 
96  Ind.  81,  Stanton  v.  State,  74  Ind.  603. 
There  is  no  error  in  the  record.  Judgment- 
affirmed. 

McBriob,  J.,  took  no  part  in  the  decis* 
ion  ot  this  case. 
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KooNs  et  «/.  ▼.  Blanton.* 

{Supreme  Court  of  Indiana.    April  81, 1S9L) 

DbBDB  —  RbFORKATIOK  —  LaCBES  —  HUBBilllD  Ain> 

Wirs— Bquitt  Pbaciicb. 

1.  A  court  of  equity  will,  at  the  siiit  ot  the 
wife,  reform  a  deed  in  which  she  joined  her  hus- 
band, where  a  provision  reservinx  to  her  for  life 
the  rents  and  profits,  which  it  was  agreed  should 
tw  inserted,  has  been  omitted  through  the  hus- 
band's fraud. 

a,  A  wife,  who  had  been  abandoned  by  her 
husband,  joined  him  in  a  deed  of  land  to  their 
children,  which  it  was  agreed  should  expressly 
reserve  to  her  the  rents  and  profits  for  life,  but 
the  provision,  through  the  husband's  fraud,  was 
left  oat  The  wife  was  unable  to  read,  and  ttae 
deed  was  not  read  to  her.  Held,  that  she  had 
aright  to  rely  on  her  husband's  sincerity,  and  her 
failure  to  have  the  deed  read  Is  no  defense  to  her 
suit  to  have  it  reformed. 

8.  In  a  salt  by  the  wife  to  reform  such  deed, 
tbe  husband's  fraud  was  admitted  by  demurrer 
and  answer,  and  the  answer  alleged  that  com- 
plainant had  discovered  the  fraud  nine  years  be- 
fore bringing  the  suit;  that  she  vacated  the  land 
to  allow  the  obildren's  guardian  to  rent  it;  that 
part  of  the  rents  had  been  paid  her  for  the  chil- 
dren's support,  and  part  had  been  expended  in 
valuable  Improvements;  and  that  for  such  im- 
provements the  guardian  had  anticipated  the 
rents  for  some  years  to  oome.  field,  that  oom- 
plainantwas  not  equitably  estopped  on  the  ground 
of  laches. 

4.  There  is  no  question  of  propeity  rights  be- 
tween the  husband  and  wife  in  such  salt,  and  it 
is  not  barred  by  a  decree  In  favor  of  the  wife,  for 
a  divorce  and  alimony,  rendered  after  execution 

6.  Binoe,  in  a  suit  in  equity  to  reform  a  deed, 

the  parties  are  not  entitled  to  a  jury,  and  since 
the  court,  when  it  calls  a  jury  to  its  aid  in  snch 
case,  may  disregard  their  findings,  the  parties 
cannot  complain  of  the  manner  in  which  the  ques- 
tions are  submitted,  nor  to  the  form  of  the  inter- 
rogatories or  instructions. 

Appeal  from  circuit  court,  Henry  coun- 
ty; M.  E.  Forknbb,  Judge. 

Browo  &  Brown  and  W.  B.  Ntblaek,  for 
appellants.  C.  S.  Heralf  and  John  U, 
Monia,  for  appellee. 

McBridb,  J.  On  the  28th  day  of  Janu- 
ary, 1878.  one  Michael  Bicker  resided  In 
Uenry  county,  where  he  owned  and  occo- 

'Ushesrlog  deulad. 
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pled  a  tract  of  land.  The  appellee,  Mary 
Blanton,  Tvas  his  wife,  and  appellants 
Lillie  E.  Viola  and  Hattie  Bicker  were 
their  cliildren.  On  aaid  day  the  husbaod 
and  wife  Joined  In  executing  a  warranty 
deed  conveying  the  land  in  qiieHtion  to 
their  said  children.  Michael  Kicker  had 
previuuBly  abandoned  his  family,  and  was 
at  the  time  living  in  a  state  of  adultery. 
This  suit  was  commenced  on  the  2tid  day 
of  August,  1S87.  by  appellee,  who  alleges 
In  her  complaint,  in  substance,  that,  prior 
to  the  making  of  said  deed,  her  said  hus- 
band, pretending  t«i  be  desirous  of  provid- 
ing for  lier  support  and  tor  the  support  of 
their  said  children,  proposed  to  her  to  Join 
blm  in  conveying  said  land  to  said  chil- 
dren, reserving  to  her.  In  lieu  of  her  in- 
choate Interest  in  said  land  as  liis  wife, 
the  rents  and  profits  thereof  for  the  term 
of  ber  natural  life;  that  being  at  the  time 
greatly  distressed  in  mind  because  of  her 
said  bDsband's  condsct,  and  bis  abandon- 
ment, but  believing  bis  said  proposition 
to  be  made  in  good  faith,  she  consented  to 
join  in  the  execotion  of  such  deed ;  that 
thereupon, said  Michael  procured  a  notary 
to  prepare  the  deed,  and,  with  the  inten- 
tion of  cheating  and  defrauding  her  out  of 
her  interest  in  said  land,  he  instructed 
and  procured  the  notary  to  so  write  the 
deed  tbat  It  would  convey  said  land  in  fee 
to  said  children,  without  any  reservation 
toiler  of  rents  and  profits,  or  of  any  in- 
terest therein;  tbat  he  thereupon  repre- 
sented to  her  that  the  deed  was  prepared 
In  accordance  with  their  agreement,  re- 
serving to  her  said  rents  and  profits,  and 
tba t  she,  being  pnabie  to  read  or  write,  and 
in  great  mental  distress,  but  relying  on  bis 
.'issnrance  that,  as  prepared,  said  deed  did 
reserve  to  her  the  rents  and  profits  of  the 
land  for  and  during  her  life,  she  signed 
:ind  acknowledged  it;  tbat  she  received 
no  consideration  for  the  deed;  that  her 
said  husband  having  abandoned  his  said 
family,  and  made  thereafter  no  provision 
whatever  for  their  maintenance,  appel- 
lant Benjamin  F.  Koons  was  appointed 
gnardian  of  said  children,  and  as  such 
guardian  is  in  possession  of  said  land. 
The  prayer  of  the  complaint  asked  for  the 
reformation  of  the  deed  and  torotbereqai- 
table  relief.  The  court  having  overruled  a 
demurrer  to  the  complaint,  the  appellant 
excepted,  and  answered  In  five  para- 
graphs. A  demurrer  to  the  fifth  para- 
graph ^as  sustiiiued,  to  which  ruling  ap- 
pellant excepted.  This  paragraph  is  as 
follows :  "(5)  The  defendants  for  further 
answer  say  that  on day  of  Decem- 
ber, ISSO.oneCharles  S.  Hernly  was,  by  the 
Henry  circuit  court,  duly  appointed  as 
their  gnardian,  and  as  such  duly  inven- 
toried and  took  charge  of  the  land  named 
in  the  complaint;  that  in  the  month  ot 
March,  1S81,  said  guardian  rented  said 
premises  to  one  David  Uuddleson  for  one 
year  from  that  time,  and  nt  the  time  of 
said  renting  the  plaintiff  and  these  defend- 
ants were  in  possession  of  the  same;  that 
saidgaardian  notified  the  plaintiff  that  be 
bad  so  rented  said  premises,  as  the  prop- 
erty ot  these  defendants,  bis  then  wards, 
and  reqnested  her  to  vacate  said  prem- 
ises; and  that,  for  the  purpose  of  letting 
said  lessee  into  said  premises  pursuant  to 


said  contract,  the  plaintiff  did  then  and 
there  move  out  and  vacate  said  premises, 
and  allowed  said  tenant  to  take  posses- 
sion thereof,  ainl  has  ever  since  that 
time  remained  out  of  possession ;  and  the 
said  Hernly,  so  long  as  he  remained  the 
guardian  of  these  defendants,  and  his  suc- 
cessor, B.  F.  Koons,  who  became  the  suc- 
ceeding guardian,  have  ever  since  had  pos- 
session and  control  of  said  premises,  and 
ail  the  rents  and  profits  thereof,  as  guard- 
ian of  these  defendants,  and  tbat  the  said 
B.  F  Koons,  as  the  guardian  of  these  de- 
fendants, has,  by  clearing,  ditching,  and 
otherwise  improving  said  premises,  ex- 
pended and  incurred  a  liability  for  at  least 
tire  hundred  dollars,  for  needed  improve- 
ments and  betterments  of  said  premises, 
— all  to  the  knowledge  ot  the  plaintiff; 
that  on  the  22d  day  of  February,  1879, 
plaintiff  obtained  a  divorce  from  her  said 
husband,  Michael  Ricker,  and  a  Judgment 
for  alimony  for  f800;  tbat  since  her  said 
divorce  she  has  bad  the  custody  ot  these 
defendants  ap  to  the  year  1887,  at  which 

time  she  Intermarried    with   one  

Blanton,  her  present  liusband ;  that  dur- 
ing all  the  time  that  she  remained  single 
she  demanded  and  received  from  each  ot 
the  defendants'  guardlnn  compensation 
for  keeping  and  caring  for  said  defend- 
ants; that  for  the  last  six  or  seven  years 
she  has  regularly  received  compensation 
for  keeping  said  children;  that  said  de- 
fendants never  bad  any  means,  other 
than,  the  real  estate  described  In  the  com- 
plaint, and  that  all  payments  made  tu  her 
were  derived  from  the  rents  of  said  real 
estate,  ot  all  of  which  she  had  full  knowl- 
edge, and  tbat  in  order  to  compensate  her 
for  keeping  these  defendants,  for  the  time 
that  she  bad  their  custody,  and  to  make 
said  improvements,  the  present  guardian 
has  anticipated  the  rents  and  profits  of 
said  premises  for  a  number  of  years  in  the 
future  to  get  money  for  that  purpose. 
Wherefore  they  say  the  plaintiff  ought  not 
to  have  and  maintain  her  said  action  '' 

As  the  ruling  on  the  demurrer  to  the 
complaint  presents  one  ot  the  questions 
raised  by  this  demurrer  to  the  fifth  para- 
graph of.  answer,  we  will  consider  the  two 
together.  No  qneetion  as  to  the  statute 
ot  limitations  is  raised  by  counsel  on 
either  tlie  complaint  or  the  answer,  but 
the  appellant  insists  that  as  the  deed  was 
made  on  the  ^tb  day  of  January,  1878, 
wbile  this  suit  was  not  commenced  until 
August  23, 1887,  it  was  Incumbent  on  the 
appellee  to  account  for  the  delay;  that 
the  complaint  does  not  show  when  the 
fraud  was  discovered,  and  it  will  therefore 
be  presumed  to  have  been  discovered  at 
once;  and  that  the  delay  in  asking  for  re- 
lief is  such  laches  as  makes  her  equity  stale 
and  bars  relief.  They  also  say  that  the 
answer  shows  affirmatively  that  the  ap- 
pellee had  notice  soon  after  the  deed  was 
made  of  the  claims  made  by  the  guardian 
ot  the  children,  and  not  alone  by  delay, 
but  by  her  acts,  signified  affirmance  of  and 
acquiescence  in  the  deed  as  made;  also 
that  the  facts  pleaded  in  tbat  paragraph 
of  answer,  and  by  the  demurrer  admitted 
to  be  true,  estop  ber  from  asking  tor  a  ref- 
ormation or  the  deed.  It  is  also  urged  by 
appellants  tbat  tbecompiaint, irrespective 
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of  the  <|ueBtloD  of  delay,  does  not  show 
Buch  facts  aa  would  jastify  Interference 
by  a  court  of  equity  for  the  reformation 
of  the  contract.  f(jr  tlie  reasun,  as  stated 
In  their  brief,  that  "  tlie  complaint  falls  to 
show  a  mutual  raintake;  it  fails  to  show 
any  excuse  for  not  having  the  deed  read." 
It  is  not  alone  in  cases  of  mutual  mistake 
that  a  court  of  equity  will  reform  a  writ- 
ten instrument.  That  relief  will  be  grant- 
ed when,  b3'  the  fraud  of  one  of  the  parties 
to  the  instrument,  the  languaKe  inserted 
in  It  Is  materlHlIy  different  from  that 
agreed  upon.  Pom.  Eq.  Jur.  §  910.  We 
think,  also,  that  a  sufflcleiit  excuse  is 
shown  for  not  having  the  deed  read.  The 
relations  between  the  parties  were  such 
that,  notwithstanding  the  husband's  de- 
sertion of  the  wife,  when  he  proponed  to 
her  to  convey  his  land  so  that  thereafter 
he  should  have  no  further  interest  in  it, 
end  that  she  and  the  children  should  be 
its  sole  owners,  she,  being  unable  herself 
to  read,  hud  a  riglit  to  rely  on  his  sinceri- 
ty, and  on  his  assurances  that  tlie  deed, 
as  prepared  under  bis  direction,  did  re- 
serve to  her  a  life-estate,  while  conveying 
the  fee  to  the  children. 

Ihe  question  as  to  laches  is  much  more 
difficult.  No  principle  of  equity  jurispru- 
dence Is  better  established  or  more  famil- 
iar than  that  "equity  aids  the  vigilant, 
not  those  who  slumber  on  their  rights." 
This  principle  is  designed  to  promote  dili- 
sence  on  the  part  of  suitors,  to  discourage 
laches  by  making  It  a  bar  to  relief,  and  to 
prevent  the  enforcement  of  stale  demands. 
Pom.  Eq.  Jur.  §  418;  Cooley,  Torts,  •i504. 
Among  the  cases  in  which  this  principle 
Is  most  frequently  applied  are  those  in 
which  the  suitor  seeks  the  rescission  of  a 
contract,  or  the  specltlc  performance  of  a 
contract,  or  Is  seeking  relief  by  injunction, 
lu  such  cases,  aciiulescence  in  the  wrong- 
ful conduct  complained  of  may,  and  often 
does,  operate  as  a  quasi  estoppel,  barring 
his  right  to  equitable  relief.  What  delay 
will  render  a  claim  stale,  or  will  be  treat- 
ed as  conclusive  evidence  of  acquiescence, 
or  will  be  such  laches  as  will  deny  relief, 
mnst  depend  largely  upon  the  special  cir- 
cumstances of  each  particular  case.  The 
statute  of  limitations  prescribes  definite 
periods  within  which  certain  actions  must 
be  brought,  or  they  will  thereafter  be 
barred ;  but  the  limits  of  excusable  and  of 
inexcusable  delay,  as  affecting  the  right  to 
relief  from  a  court  of  equity,  can  only  be 
defined  bygeneral  rulesadmlttlngot  many 
exceptions.  Courts  of  equity  have  never 
attenipted  to  lay  down  rules  fixing  any 
definite  or  specific  period  of  delay  that 
shall,  like  the  statute  of  limitations,  bar 
the  right  to  equitable  relief  from  fraud, 
and  it  is  manifestly  impossible  for  them  to 
do  so.  Generally,  it  is  said,  one  must  not 
sleep  upon  his  rights, butmastact  prompt- 
ly upon  discovering  the  frand.  This  is  es- 
pecially true  when  the  relief  sought  is  the 
rescission  of  a  contract,  and  In  all  cases 
one  may  not,  after  the  discovery  of  the 
fraud,  delay  until  the  rights  of  innocent 
third  parties  have  Intervened,  or  even  un- 
til the  other  party  to  the  transaction  be- 
comes Justified  in  believing  that  the  fraud 
is  condoned,  and  thereaft3r  places  himself 
in  such  situation  that  he  would  sustain 


loss  it  the  contract  were  rescinded ;  for  one 
may  even  be  estopped  to  repadiate  a  fraud 
as  against  the  wrong-doer.  Of  the  doc- 
trine ot  laches, itia  said  by  Lord  Sei.bornb 
in  the  case  of  Petroleum  Co.  v.  Hnrd,  L.  R. 
5  P.  C.  221:  "The  doctrine  of  laches  in 
courts  of  equity  is  not  an  arbitrary  or  a 
technical  doctrine.  When  it  would  be 
practically  unjust  to  give  a  remedy,  either 
because  the  party  has,  l>y  his  conduct, 
done  tliat  which  might  fairly  be  regarded 
as  equivalent  to  a  waiver  of  It,  or  when 
by  his  conduct  or  neglect  he  has,  though 
perhaps  not  waiving  that  remedy, yet  put 
the  other  party  iu  a  situation  In  which  it 
would  not  be  reasonable  to  place  him  if 
the  remedy  were  afterwards  to  be  assert- 
ed, in  either  of  these  cases  lapse  of  time 
and  delay  are  most  material.  But,  in 
every  case,  if  an  argument  against  relief, 
which  would  otherwise  be  Just,  is  founded 
upon  mere  delay,  that  delay,  of  course, 
not  amounting  to  a  bar  by  any  statute  of 
limitations,  the  validity  ot  that  defense 
must  be  tried  upon  principles  substantial- 
ly equitable.  Two  circumstances  always 
important  in  such  cases  are  the  length  of 
the  delay  and  the  nature  of  the'acts  done 
during  the  interval,  which  might  affect 
either  party, and  cause  a  balanceof  Justice 
or  Injustice  In  taking  the  one  course  or  the 
other. "  In  discussing  the  effect  of  delay, 
as  indicating  acquiescence,  and  estopping 
a  party  from  asserting  his  right  to  equita- 
ble relief,  the  author  of  Pomeroy's  Equity 
Jurisprudence  says,  (section  817:)  "In  or- 
der that  this  effect  may  bb  produced,  the 
acquiescence  roust  be  with  knowledge  of 
the  wrongful  acts  themselves,  and  of  their 
injurious  consequences.  It  must  be  volun- 
tary; not  the  result  of  accident,  nor  ot 
causes  rendering  it  a  physical,  legal,  or 
moral  necessity ;  and  It  must  last  for  an 
unreasonable  length  of  time,  so  that  it 
will  be  inequitable,  even  to  the  wrong- 
doer, t«>  enforce  the  peculiar  remedies  of 
equity  against  him,  after  he  had  been  suf- 
fered to  go  on  unmolested  and  his  conduct 
apparently  acquiesced  in.  It  follows  that 
what  will  amount  to  a  sufficient  acquies- 
cence In  any  particnlar  case  must  largely 
depend  upon  Its  own  special  circumstan- 
ces." There  are  cases  where  silence  is  it- 
self a  frand.  1  Blgelow,  Frauds,  590.  And 
mere  silence  alone,  unaccompanied  by  any 
fraudulent  intent,  may  estop.  Pom.  £q. 
Jur.  §  818.  Ho  far  as  any  question  is  pre- 
sented to  UB  on  the  complaint  and  on  the 
fifth  paragraph  of  the  answer,  it  stands 
admitted  tbnt  the  fraud  was  in  fact  com- 
mitted, and  that  the  appellee  did  in  fact 
execute  the  deed,  believing  In  good  faith 
that  It  contained  the  clause  agreed  upon, 
securing  to  her  the  rents  and  profits  of  the 
land  during  life.  The  demurrer  to  the 
complaint  necessarily  admits  this,  and 
the  answer  in  question,  by  not  denying, 
also  admits  and  seeks  to  avoid  it.  As 
the  question  Is  presented  on  the  com- 
plaint, it  involves  only  the  question  ot 
time.  Was  the  delay  bo  long  that  it 
is  fatal?  The  additional  facts  broaght 
in  by  the  answer,  showing  the  appoint- 
ment of  the  guardian,  the  renting  by 
him  ot  the  land,  the  surrender  of  pos- 
session to  the  tenant  by  the  appellee,  the 
expenditure. of  rents  Intheimprovement  ot 
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the  land,  and  In  conpennatlng  appellee  for 
the  maintenance  of  the  children,  all  tend 
to  Hhow  knuwledee  by  the  appellee  of  the 
claim  made  by  the  guardian  in  behalf  of 
ther;liildren,  and  tend  strongly  to  indicate 
acquleei-ence  therein.  None  of  these  facts 
have  In  them,  however,  any  of  the  quality 
of  an  estoppvl,  savesnch  as  arises  out  uf 
the  apparent  acquiescence  of  appellee  in 
the  claim  of  appellants.  Nor  is  there  any- 
thing in  the  fact  that  the  guardian,  to 
procure  money  to  make  said  improve- 
nientH  and  provide  for  the  maintenance  of 
the  children,  has  anticipated  the  rentsand 
profits  of  the  estate  fur  several  years  in 
advance,  which  should  of  itself  tend  to  es- 
top her.  Nor  is  the  question  affected  by 
the  fact  that  the  money  expended  for  the 
support  of  the  children  was  paid  to  the 
appellee.  We  think  If  the  children  had 
been  possessed  of  any  other  estate,  and 
their  guardian' bad  expended  it,  or  any 
material  part  of  it,  in  the  improvement 
of  the  lond,  relying  upon  the  apparent 
absolute  ownership  Indicated  by  the  deed 
upon  Its  face,  it  would  be  otherwise; 
but  the  answer  expressly  avers  that  the 
children  had  no  other  estate.  The  po- 
sition of  appellants,  as  indicated  by 
their  answer,  then,  is  in  effect  this:  "We 
admit  the  fraud  charged  by  appellee,  and 
that  in  equity.  If  she  had  moved  with 
greater  promptness,  she  would  have  been 
entitled  to  the  correction  of  the  deed  and 
to  the  rents  and  profits;  but  by  her  delay 
we  ha  ve  had  the  benefit  of  her  rents  and 
profits  for  many  years.  A  portion  of  these 
our  guardian  has  used  to  permanently  im- 
prove and  enhance  the  valueof  the  fee  in  the 
land,  which  is  all  that  equitably  belonged 
to  as.  and  with  the  balance  be  baa  partially 
provided  for  our  support.  We  hare  not 
only  thus  appropriated  to  our  own  use 
all  her  rents  and  profits  in  the  past,  but 
bare  anticipated  them  for  several  years 
in  the  future,  and,  because  of  her  complai- 
Bnnce  and  long  acquiescence  in  our  appro* 
priation  of  her  property,  she  is  now  es- 
topped to  claim  her  own."  Stated  thus, 
the  equities  of  the  appellants  do  not  seem 
to  be  very  strong.  We  are  inclined  to 
think  that  the  rule  of  diligence  applying 
to  an  action  for  the  rescission  of  a  con- 
tract and  that  appylngtoanactionof  this 
character  should  be  and  is  materinlly  dif- 
ferent, and  that  which  will  be  fatal  laches 
in  one  case  will  not  bar  recovery  in  the 
other.  Here  the  rights  of  no  innocent 
third  parties  have  intervened,  and  the 
grantees  of  the  fee  have  not  suffered,  but 
have  largely  profited,  by  the  delay.  This 
is  clearly  a  case  where  we  may  apply  the 
language  of  Lord  Sklborne,  aboveqnoted. 
The  resistance  to  relief  which  would  other- 
wise be  Just  is  fonnded  upon  mere  delay 
and  apparent  acquiescence.  The  validity 
of  the  defense  must  l>e  tried  upon  princi- 
ples substantially  equitable.  Consider  the 
length  of  the  delay  and  the  acts  done  in 
the  Interval,  and  where  wonid  the  balance 
tend,  of  Justice  or  of  injustice,  in  taking 
the  one  coarse  or  the  other?  Wherein 
will  there  be  Injustice  or  inequity  done  to 
appellants  In  now  making  the  correction? 
One  other  qnestion  Is  argued  by  the  ap- 
pellants on  the  answer.  The  answer  al- 
lied that,  after  the  execution  of  the  deed, 
T^N.B.no.8— 22 


the  appellee  was  divorced  from  her  hus- 
band, and  recovered  a  Judgment  for  $800 
alimony.  As  this  decree  settled  all  prop- 
erty rights  between  thehusband  and  wife, 
appellants  urge  that  the  judgment  for  ali- 
mony bars  this  action.  There  is  here  no 
question  of  property  rights  between  the 
husband  and  wife.  She  atflrms  the  deed 
made  by  them,  and  insists  upon  that  which 
she  says  the  deed  equitably  gives  her.  We 
conclude  that  the  court  did  not  err  in 
overruling  the  demurrer  to  the  complaint, 
or  in  sustaining  the  demurrer  to  the  an- 
swer. 

The  appellants  also  insist  that  tbe  cr>urt 
erred  in  his  conclusions  of  law,  in  that  he 
overruled  their  motion  for  a  Judgment  In 
their  favor  on  the  special  findings.  By 
the  error  thus  assigned  the  same  quCH- 
ttons  are  presented  that  we  have  consid- 
ered in  passing  on  the  pleadingH,  and  it  is, 
of  course,  unnecessary  to  couHlder  them 
further.  They  have  also  assigned  as  er- 
ror the  action  of  the  court  in  overruling 
their  motion  for  a  new  trial.  They  insist 
that  the  finding  Is  not  sustained  by  suffi- 
cient evidence.  There  being  evidence  tend- 
ing to  support  the  finding  upon  all  mate- 
rial questions,  we  will  not  set  it  aside. 
They  also  urge  that  the  court  erred  in 
the  manner  In  which  questions  of  fact 
were  submitted  to  the  Jury.  The  cause  la 
one  of  equitablecognisance,  and  the  parties 
were  not  entitled  to  a  Jury.  The  court, 
however,  did  for  bis  Information  submit 
certain  questions  to  a  Jury.  Having  an- 
nounced his  intention  of  so  doing,  the  ap- 
pellants Insisted  that  before  impaneling 
the  Jury  the  court  should  formulate  the 
questions  to  be  submitted,  and  that  the 
Jury,  should  then  be  sworn  to  try  the  ques- 
tions thus  presented.  This  tbe  court  re- 
fused to  do,  but  announced  that  after  the 
Impaneling  of  the  Jury  the  parties  should 
proceed  with  the  trial,  introduce  their  evi- 
dence, and  thatthe  court  would  then,  after 
bearing  the  evidence,  prepare  and  sultniit 
to  the  Jury  such  questions  as  he  desired 
their  advice  upon,  and  would  also  allow 
the  parties,  if  they  desired,  to  prepare 
and  submit  additional  questions.  This 
coarse  the  court  pursued  over  appellants' 
objection,  and  they  urge  it  as  errone- 
ous. While  the  course  pursued  by  tbe 
conrt  is  not  In  accordance  with  the  usual 
practice  of  courts  of  equity  In  the  submis- 
sion of  questions  of  fact  to  a  jury,  thpre  is 
no  available  error  In  it.  The  verdict  of 
the  Jury  in  such  cases  has  no  binding  force 
on  the  court,  and  Is  merely  advlHory. 
The  conrt  may  disregard  all  the  Jury's 
findings.  Having  formulated  questions 
to  be  answered  by  tbe  Jury,  thecourt  may, 
after  hearing  the  evidence,  discharge 
the  Jury  at  once  without  a  verdict,  and 
decide  the  case  without  their  advice;  or, 
after  hearlngtheevldence, additional  ques- 
tion's may  be  submitted.  The  Jury  in  such 
cases  are  not  sworn  to  answer  any  spe- 
cific questions,  but  that  they  will  true  an- 
swers return  to  such  questions  of  fact  as 
may  be  submitted  to  them  by  the  court, 
according  to  the  law  and  tbe  evidence. 

Appellants  also  complain  that  some  of 
the  interrogatories  submitted  to  the  Jury 
were  Improper  In  form,  and  that  the  court 
did  not  aabmit  to  tbiem  Interrogatoriea 
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covering  what  they  regard  as  the  control- 
ling questions  of  fact  involved  in  tlie  case. 
As  the  findings  ot  the  jnry  were  entirely 
without  controlling  Influence,  it  is  imma- 
terial In  what  f<irm  they  were  submitted 
to  the  jury ;  nor  is  it  material  how  few  or 
'bow  many  questions  were  actually  sub- 
mitted, or  whether  they  were  or  were  not 
on  cuntroUIng  questions.  Ths  conrt  made 
special  findings  of  the  (acts,  and.  whether 
he  was  or  was  not  aided  in  his  finding  by 
the  answers  returned  by  the  Jury,  his  find- 
ings, and  not  the  answers  returned  by  t.be 
jury,  are  decisive  of  the  questions  of  fact 
Involved. 

What  we  have  said  on  this  question  also 
disposes  of  alleged  error  of  the  court  in  in- 
structing the  Jury.  We  need  not  inquire 
whether  the  Instructions  given  were  right 
or  wrong.  The  Jury  are  In  such  cases  im- 
paneled to  advise  the  court  on  questions 
of  fact.  Whether  the  advice  they  elve  is 
right  or  not,  or  whether  they  are  or  are 
not  erroneously  Instructed  with  reference 
to  the  manner  In  which  to  reach  theircon- 
dusion.  Is  not  material,  provided  the  conrt 
reaches  correct  and  just  conclusions.  The 
court  decreed  the  correction  of  the  deed, 
and  required  the  guardian  to  account  for 
the  rents  collected.  The  guardian  there- 
upon submitted  an  accunnt  showing  the 
amounts  collected  and  how  disbursed. 
The  court  allowed  him  credit  for  all  dis- 
bursements; and  compensation  from  the 
same  for  his  services,  and  also  by  the  de- 
cree protected  the  guardian  as  to  tbe 
rents  anticipated,  as  averred  in  the  an- 
swer, the  amount  of  rents  thus  anticipated 
being  shown  to  be  the  sum  of  $168.98.  We 
find  oo  error  In  the  record.  Substantial 
Justice  seems  to  have  been  done  to  all  the 
parties  by  the  decree.  The  judgment  is 
affirmed,  with  costs. 


(128  Ind.  103) 

HoETON  et  al.  v  Hastings. 
'Supreme  Court  of  Indiana.   April  21, 1891.) 

OUABDIAM  AND  WaKD— AOOOnNTlNO  — LlMTTATIOH 

or  Actions. 

1.  In  the  absence  of  a  special  ststate  provid- 
ing for  setting  aside  the  final  reports  of  gnard- 
iaas,  snoh  actions  mast  be  brought  within  the 
time  limited  by  Rev.  St.  Ind.  1881,  i  2403,  relat- 
ing to  tbe  settlement  of  decedents'  estates,  and 
providing  that  final  settlements  may  be  set  aside 
within  three  years,  and  that  persons  under  disa- 
bility may  sue  three  years  after  removal  of  their 
disability. 

2.  A  suit  to  set  aside  a  guardian's  final  re- 
port, brought  by  the  guardian  of  the  deceased 
ward's  minor  heir,  is  barred  if  there  was  an  ad- 
ministrator of  the  deceased  ward  who  could  have 
brought  suit  six  years  before. 

8.  The  approval  of  the  final  settlement  and 
discbarge  of  the  administrator  of  a  deceased  in- 
fant preclades  the  bringing  of  an  action  against 
the  infant's  guardian  who  has  accounted  to  tbe 
administrator,  and  been  discharged,  either  on 
bis  t>ond,  or  to  set  aside  his  report. 

Appeal  from  circuit  conrt,  Hancock 
county;  M.  E.  Fokkner,  Judge. 

Adams  L.  Ogg,  for  appellants.  James 
A.  New  and  Q  G.  Otttitt,  for  appellee. 

MiLLKR.J.  The  appellants  broughtthls 
action  ngalust  the  appellee  to  set  aside  his 
final  report  as  guardian  of  Emma  Bell 
Horton.  It  appears  from  the  complaint 
that  Emma  Bell  Horton  died  during  her 


minority,  leaving  the  appellant  John  Hor- 
ton, her  husband,  and  Laura  Collins,  a 
daughter,  as  her  only  heirs  at  law.  Upon 
the  death  of  his  ward,  tbe  appellee  made 
a  report  of  his  trust  to  the  proper  court, 
and  his  report  was  approved,  and  he  wais 
finally  discharged.  On  the  day  of  the  fil- 
ing of  the  report  letters  of  administrntioa 
on  the  estate  issued  to  one  Josephns  Bills, 
who  entered  upon  the  discharge  of  bis 
duties  as  such  administrator,  made  an  in- 
ventory of  the  estate,  including  therein  the 
claims  turned  over  to  him  by  the  appellee, 
as  her  former  guardian;  that,  after  due 
administration  of  the  estate,  the  adminis- 
trator made  a  final  report  and  was  dis- 
charged. The  answers  filed  were:  (1)  A 
general  denial;  (2)  that  the  cause  of  ac- 
tion did  not  accrue  within  three  years: 
and  (8)  that  the  cause  of  action  did  not 
accrue  within  six  years.  Demurrers  were 
overruled  severally  to  thesbcondand  third 
paragraphs  of  answer,  and  exceptions 
saved.  The  cause  was  tried  by  the  court; 
and,  at  the  request  of  tiie  plaintiff,  a  spe- 
cial finding  ot  facts  and  conclusions  of  law 
returned.  In  the  absence  ot  a  statute  pro- 
viding tor  the  setting  aside  of  the  final  re- 
ports of  guardians,  such  actions  are  held 
to  fall  within  the  provisions  ot  the  act  con- 
cerning the  settlement  of  decedents'  es- 
tates. Briscoe  V.  Johnson, 73  Ind.  573.  By 
section  L>4U3,  Rev.  St.  1881,  it  is  provided 
that  final  settlements  may  be  set  aside 
within  three  years,  and  that  persons  in- 
terested in  tbe  estate  who  are  under  legal 
disabilities  may  file  their  petitions  there- 
for within  three  years  from  the  time  of  the 
removal  or  cessation  of  socb  disability. 
The  petition  to  set  aside  the  final  report 
of  the  appellee  as  such  guardian  was  filed 
more  than  seven  years  after  Its  approval, 
and,  as  the  appellant  John  Horton  Is  not 
shown  to  have  been  nnder  legal  disabili- 
ties during  any  portion  of  that  time, as  to 
him  the  amplication  is  clearly  barred.  The 
personal  estate  belonging  to  Emma  Bell 
Horton,  at  her  death,  went  by  operation 
of  law  of  her  administrator,  from  whom 
and  under  whom  the  ward  of  the  appel- 
lant KOsecrans  L.  Ogg  received  title.  It 
was  tbe  duty  of  such  administrator  to 
fully  administer  the  estate,  and,  it  a  cause 
of  action  existed  against  the  former  guard- 
ian of  bis  intestate,  it  was  his  duty  to 
prosecute  the  same,  and  to  collect  all 
claims  and  demands  of  every  nature  due 
the  estate.  The  approval  of  the  final  set- 
tlement and  discharge  of  tbe  administra- 
tor preclades  the  bringing  of  an  action 
against  the  guardian,  either  upon  his 
bond  or  to  set  aside  his  report.  Carver 
V.  Lewis.  104  Ind.  438,  2  N.  E.  Rep.  705.  and 
105  led.  44,  2  N.  E.  Rep.  714:  In  re  Wood, 
71  Mo.  623.  It  follows  that  the  cause 
of  action  having  accrued  to  the  admin- 
istrator of  Emma  Bell  Horton,  under 
whom  tbe  ward  ot  the  appellant  Ogg 
claims  title,  more  than  six  years  before  the 
bringing  of  this  suit,  the  action  is  barred. 
and  the  court  did  not  errin  overruling  the 
demurrers  to  the  second  and  third  para- 
graphs of  answer,  or  in  its  conclusions  of 
law.  The  special  findings  cover  all  the 
questions  in  the  case ;  are  plain  and  con- 
cise in  statement;  and  therefore  the  court 
did  not  err  in  overruling  the  motion  of  ap- 
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pe]lant  Ogg  for  a  renUv  de  novo.  The  ev- 
idence l8  not  In  the  record,  and  no  ques- 
tion ia  made  In  the  armament  apon  the  ac- 
tion ol  the  court  in  overruling  the  motion 
tor  a  now  trial.    Judg:nent  affirmed. 


(U8  Ind.  »7)  

Miller  v.  Louisyillb,  N.  A.  ft  C.  Rt.  Co. 
(Supreme  Court  of  Indiana.    April  21,  1891.) 

AOCIDBMT  AT  BAILROA.D  CbOSSIKO — CONTBIBUTOBT 

NseuaBNOC — Pbotooraph  as  Evidence. 

1.  In  an  action  against  a  railroad  company 
for  Injorles,  it  apjpeared  ttiat  for  a  qaarter  of  a 
mile  from  a  orossing  defendant's  cars  were  vis- 
ible, but  the  view  of  the  track  at  the  time  of  the 
accident  was  obstructed  by  a  freight  train  on  the 
siding.  Deoeased  was  familiar  with  the  looallty, 
and  knew  it  to  l>e  dangeroas,  and  was  approach- 
ing in  a  wagon  with  her  husband,  who  managed 
the  horses.  About  TO  rods  from  the  crossing 
the  whistle  sounded  and  the  bell  rang,  and  when 
within  aoo  feet  the  engineer  saw  the  wagon  and 
whistled,  and  at  about  150  feet  from  the  crossing 
the  husband  seemed  to  check  his  horses,  induc- 
ing a  t>eiief  on  the  engineer's  part  that  he  was 
going  to  stop;  bat  the  husband  urged  his  horses 
forward,  and  the  train  ran  into  and  killed  both 
husband  and  wife.  Held,  tliat  there  was  no  fact 
excusing  her  failure  to  exercise  such  care  as  the 
law  requires. 

2.  It  was  not  error  to  permit  a  witness  to  tes- 
tify that  a  photograph  introduced  in  evidence 
was  a  correct  representation  of  the  place  of  the 
accident. 

3.  A  verdict  will  not  beset  aside  tiecause  one 
of  the  jurors  who  served  was  the  husband  of  a 
niece  of  the  wife  of  one  of  defendant's  attorneys. 

Appeal  from  circuit  court,  Carroll  coun- 
ty; John  H.  Gould,  Judge. 

Votttotb  &  Stuart,  John  F.  MeHugh, 
and  T.  F.  Guylord,  for  appellant.  Wm. 
S.  Kinnan,  {E.  C.  Field  and  C.  C.  Matsoa, 
of  connMel,)  for  appellee. 

Elliott,  J.  The  facts  as  tbey  appear 
in  the  special  verdict  are,  in  substance, 
these:  The  track  of  tiie  appellee  crosses  a 
public  highway  not  far  from  the  city  of 
La  Fayette.  The  railroad  runs  from 
north  to  south,  and  the  highway  from 
east  to  west;  but  neither  runs  on  a  direct 
line.  The  track  approaches  the  crossing 
from  the  west  on  a  descending  grade  of 
about  60  feet  to  the  mile,  and  the  grade  of 
The  highway  from  the  south  descends  to 
the  crossing  at  about  250teet  per  mile.  On 
the  south  side  of  the  railroad,  and  extend- 
ing from  a  point  otie-half  mile  west  of  the 
crossing,  to  a  distance  of  270  feet  of  the 
crossing,  there  is  a  hill  8u  feet  high.  A 
side  track  extends  along  the  main  track 
from  a  point  17  rods  west  of  the  crossing, 
eastward  and  beyond  the  highway.  On 
the  26tb  day  of  June,  1886,  there  were  five 
freight-cara,  each  SOfeetin  length,  stand- 
ing on  the  side  track.  One  of  these  cars 
was  a  box-car  10  feet  high,  and  the  others 
were  platform-cars.  Beginning  at  a  point 
In  the  public  highway  50  feet  distant  In  a 
south-easterly  direction  from  therailroad, 
was  an  open  space,  where  the  track  was 
plainly  visible  to  one  traveling  on  the 
highway  for  more  than  one-fourth  of  a 
mile.  The  crossing  was  a  dangerous 
one,  and  the  appellant's  liiteHtate  and  her 
husband  passed  over  it  as  often  as  once  In 
every  two  weeks,  and  knew  that  the 
crossing  was  a  dangerous  one.  On  the 
26th  day  of  June,  1886,  the  intestate  was 


riding  with  her  husband  along  the  high- 
way,  and  at  the  time  they  reached  a  point 
within  150  feet  of  the  crossing  a  train  was 
approaching  from  the  wesl,  and  was  in 
plain  view  all  the  time  for  a  distance  west- 
ward on  the  track  for  more  than  one- 
fourth  of  a  mile;  but  the  view  of  the  rail- 
road track  was  partially  obstructed  by 
the  freight-cars  on  tbe  side  track.  The  in- 
testate and  her  husband  were  riding  in  an 
ordinary  farm  wagon  drawn  by  two 
horses.  The  husband  drove  and  managed 
the  team.  The  whistle  was  not  sounded 
an  tU  tbe  train  was  within  70  rods  of  the 
crossing,  nor  was  the  bell  rung  until  after 
the  whistle  was  sounded.  The  engineer 
saw  tbe  intestate  and  her  husband  when 
within  20O  feet  of  the  crosning,  and  sound- 
ed the  danger  signal;  but  the  hnsband,  al- 
though he  endeavored  to  urge  his  horses 
across  the  track,  failed  to  succeed  in  clear- 
ing it,  and  the  wagon  was  struck  by  the 
locomotive,  and  both  the  husband  and  his 
wile  were  killed.  At  a  point  in  the  high- 
way about  100  feet  from  the  crossing  the 
intestate's  hnsband  apparently  checked  his 
horses.  The  train  was  then  in  full  view, 
and  the  engineer,  seeing  the  act  of  the  bus- 
band,  was  Induced  to  believe  that  be  was 
going  to  wait  until  the  train  had  passed 
the  croseing.  The  intestate  was  "not  pre- 
vented in  any  manner  or  in  any  way  re- 
strained from  looking  or  listening  for  an 
approaching  train,"  and  nothing  was 
done  by  her  to  warn  her  husband,  nor  did 
she  look  or  listen.  It  is  quite  clear  that 
the  husband  of  the  appellant's  intestate 
was  guilty  of  contributory  negligence.  It 
Is  evident,  from  the  facts  stated  in  thespe- 
ctal  verdict,  that  the  slightest  care  on  his 
part  would  have  enabled  him  to  see  and 
avoid  the  approaching  train.  But  tbe 
fact  that  the  driver  of  a  wagon  and  team, 
which  collides  with  a  railroad  train,  is 
negligent  does  not  necessarily  preclude  a 
I'ecovery  by  one  riding  in  the  wagon  with 
such  negligent  driver.  The  doctrine  of 
Thorogood  v.  Bryan,  8  C.  B.  115,  has  never 
been  sanctioned  by  this  court.  Railroad 
Co.  V.  Spencer.  08  Ind.  186,  andcases  cited: 
Town  of  Knlghtstown  v.  Mosgrove,  116 
Ind.  121,  18  N.  E.  Rep.  452;  Michigan  City 
V.  Boeckllng,  122  Ind.  39,  23  N.  £.  Rep. 
518.  The  doctrine  has,  ind^d,  been  over- 
thrown in  England,  and  is  repudiated  by  ' 
almost  all  of  tbe  courts  of  this  country. 
See  author! ties c1  ted innotes.puges 630-632, 
Elliott,  Koads  ft  S.  Rejecting,  as  we  do, 
the  doctrine  of  imputed  negligence,  we  are, 
nevertheless,  required  to  hold  that  there 
can  be  no  recover}*  in  this  action.  We  are 
led  to  this  conclusion  by  the  fact  that  the 
Intestate  was  not  shown  to  be  freo  from 
contributory  negligence.  It  has  long  been 
the  settled  law  of  this  state  that  a  plain- 
tiff cannot  recover  in  such  a  case  as  this 
unless  it  affirmatively  appears  that  his 
own  negligence  did  not  proximately  con- 
tribute to  bis  Injury.  Hathaway  V.  Rail- 
road Co.,  46  Ind.  25;  Railroad  Co.  v. Bran- 
nagan,  75  Tnd.490;  Railrond  Co.  v.  Butler, 
103  Ind.  31,  2  N.  E.  Rep.  138;  Railway  Co. 
v.  Greene,  106  Ind.  279,  6  N.  E.  Rep.  603; 
Cones  V.  Railroad  Co.,  114  Ind.  .S28;i  Ruil- 
way  Co.  V.  Hill,  117  Ind.  56. 18  N.  E.  Rep. 

>16IT.  E.  Rep.  638. 
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461 ;  Bailwajr  Co.  v.  HedKes,  IIS  Ind.  6.  20 
N.  E.  Rep.  530;  Mann  y.RaMroad,etc.,Oo., 
(Ind.,)26N.E.  Rep.  819,  (this  term.)  The  fact 
that  there  was  no  cuntiibutoryneKliKence 
may  undoubtedly  be  Inferred  from  circnm- 
stances;  but  to  authorizesuch  an  inference 
there  muat  be  evidence  of  circamstances 
Irom  which  the  inference  can  be  legiti- 
mately drawn.  There  are  no  circum- 
stances in  this  InBtunce  authoriElng  Huch 
an  inference.  The  intestate  approached  a 
crossingknown  to  herto  bedan^eruus,  and 
-approached  it  when  a  train  was  in  full  view. 
She  took  no  precautions  to  warn  her  hus- 
band, or  to  avert  the  threatened  danger, 
although  Blight  care  might  have  avoided 
It.  While  the  husband's  negligence  is 
not  to  be  imputed  to  her,  she  was  neverthe- 
less under  a  duty  to  herself  to  exercise  ordi- 
nary care.  The  rule  we  adopt  Is  laid 
down  in  the  well-reasoned  case  of  Brickell 
▼.  Railroad  Co.,  120  N.  Y.  290,  24  N.  E.  Rep. 
449.  In  the  case  of  Hoag  v.  Railroad  Co., 
Ill  N.  Y.  199,  18  N.  £.  Rep.  648,  it  was  said, 
in  speaking  of  a  case  where  the  wife  was 
seated  in  a  wagon  drawn  by  a  team  which 
her  husband  was  driving,  that,  "if  they 
did  not  see  it,  [the  train,]  or,  at  least,  the 
deceased  did  not  see  it,  she  was  negligent, 
for  she  was  bound  to  look  and  liHten,  and 
the  facts  show  that,  if  she  had  looked,  she 
could  have  seen,  and  would  have  seen,  the 
approaching  train.  She  bad  no  right,  be- 
cause her  husband  was  driving,  to  omit 
some  reasonable  and  prudent  care  to  see 
for  herself  that  the  crossing  was  safe." 
The  statement  was  approved  In  the  later 
case.  Thlf<  statement  applies  with  great 
force  to  the  case  before  us,  for  here  the 
wagon  was  stopped.  The  engineer  had 
reason  to  believe  the  husband  did  not  in- 
tend to  attempt  to  cross  in  front  of  the 
train.  There  was  no  obstrnction  to  the 
view,  and  the  wife  knew  that  the  cross- 
ing was  an  unusually  dangerous  one.  Un- 
der such  circumstances,  she  was  certainly 
bound  to  use  her  sense  of  sight  und  hear- 
ing, and  to  warn  her  husband  by  words 
or  act.  In  the  case  of  Dean  v.  Railroad 
Co..  129  Pa.  St.  514, 18  Atl.  Rep.  718,  the 
same  general  doctrine  is  declared,  and  is 
carried  somewhat  further  than  we  think  is 
warranted  by  principle  or  authority.  It 
it  afSrmatively  appear  in  this  case  that  no 
want  of  care  was  attributable  to  the  de- 
ceased, we  should  hold  that  the  fact  that 
the  negligence  of  the  husband  concurred 
with  that  of  the  railroad  company  in  pro- 
ducing the  injury  would  not  bar  a  recov- 
ery: for  we  understand  the  law  to  be  well 
settled  that,  although  the  negligence  of  a 
third  person  concurs  in  producing  an  in- 
Jury,  still  the  plaintiff,  if  free  from  fault, 
may  recover.  Rogers  v.  Leyden,  (Ind.)  26 
N.  E.  Rep.  210,  and  cases  cited.  But  here 
the  plaintiff  was  not  free  from  contributo- 
ry fnult.  There  is  In  our  own  Reports  a 
recent  case  that  we  most  overrule  if  we 
give  judgment  io  favor  of  the  appellant. 
We  refer  to  the  case  of  Railway  Co.  v. 
Howard,  124  Ind.  280,  24  N.  E.  Rep.  892. 
In  that  case  a  daughter  was  riding  In  a 
buKgy  drawn  by  a  horse  driven  by  her  fa- 
ther, and  it  was  held  that  the  trial  court 
erred  In  refusing  to  give  an  instruction 
reading  thus:  "The  burden  is  on  the 
piaintitt  to  show,  by  a  preponderance  of 


tiie  evidence,  that  she  and  ber  father  vtg- 
ilantl.y  used  their  eyes  and  ears  to  ascer- 
tain if  a  train  of  cars  was  approaching, 
and,  it  this  has  not  been  shown  to  you  l>y 
a  preponderance  of  the  evidence,  the  piain- 
titt cannot  recover. "  This  is  an  unequivo- 
cal assertion  of  the  rule  we  have  stated, 
and  we  cannot,  in  view  of  the  authorities, 
declare  that  the  decision  In  the  case  cited 
is  not  the  law;  on  the  contrary,  we  think 
it  correctly  states  the  law  upon  the  point 
nnder  consideration.  It  is  true  that  some 
of  the  expressions  found  in  theopiniou  are 
opposed  by  earlier,  as  well  as  by  later, 
cases,  and  such  expressions  must  be 
deemed  erroneous,  bat  they  do  not  bear 
upon  thi9  point.  We  do  not  undertake  to 
lay  down  a  general  rule  which  shall  apply 
to  all  cases  of  this  class.  We  simply  ad- 
judge that,  upon  the  tacts  stated  in  the 
special  verdict.  It  cannot  be  assumed  that 
there  was  no  contributory  negligence  on 
the  part  of  the  deceased,  or  that  there  was 
any  fact  excusing  her  failure  to  exercise 
snch  care  and  vigilance  as  the  law  requires. 
The  other  questions  in  the  case  arise 
on  the  motion  denying  a  new  trial. 
Tliere  was  no  error  in  permitting  a  wit- 
ness to  testify  that  a  photograph  intro- 
duced In  evidence  was  a  correct  represen- 
tation of  thecrosKlng  anditssnrroondings. 
Keyes  v.  State,  122  Ind.  527,  23  N.  B.  Rep. 
1097.  A.  witness  for  the  appellant  was  per- 
mitted to  state  what  was  said  by  him,  at 
the  time  thu  whistle  was  sounded,  to  a 
lady  passenger  on  thetraln  with  him.  We 
need  not  and  do  not  decide  whether  this 
evidence  was  competent  for  the  purpose 
of  enabling  the  witness  to  fix  the  time 
when  he  heard  the  whistle;  tor,  granting 
that  it  was  incompetent,  still  there  can  be 
no  reversal  of  the  judgment.  Inasmuch  as 
the  jury  found  tor  the  appellant  upon  the 
question  to  which  the.  evidence  was  di- 
rected, and  hence  it  is  obvious  that  if  there 
was  error  it  was  harmless.  Appellant 
asks  a  reversal  upon  the  ground  that  the 
appellee  knowingly  permitted  a  juror  to 
serve  who  was  the  husband  of  a  niece  of 
the  wife  of  one  of  the  appellee's  attorneys. 
The  contention  of  appellant  cannot  be 
snstained.  Such  a  relationship  of  a  joror 
to  one  of  the  counsel  cannot,  under  the 
long-existing  rule,  be  deemed  cause  for  set- 
ting aside  a  verdict  Thomp.  &  M.  Juries, 
§  181.    Judgment  affirmed. 

(IM  Ind.  9S) 


JOHNSO.v  y.  Johnson  et  al. 
(,Su/i>reme  Court  of  Indiana.    April  23,  1S91.) 

CONBTBUCTIOK  Or  WlU.8— CLBSICAL  EBBOR. 

Testator  left  him  surviving  three  sons  and 
two    grandchildren,   and    to  the   latter  he  be- 

?iuesthed  his  property.  The  will  contained  tuo 
ollowing  clause:  "But  to  be  held  in  trust  for 
said  children  until  they  become  of  lawfal  age, 
and,  if  they  die  with  any  children  of  their  own, 
their  said  property  shall  go  to  my  three  sons. 
•  •  •"  One  of  the  grandchildren  died  unmar- 
ried, and  without  issue.  Held,  that  the  clause 
contained  a  clerical  error,  and  "with  any  chil- 
dren of  their  own"  should  read  "without  any 
children  of  their  own;"  and  that  the  interest  of 
the  deceased  grandchild  vested  in  testator's  three 
sons. 

Appeal  from  circuit  court,  Fayette  coan- 
ty :  F.  S.  Swift,  Judge. 
Little  &  McKee,  for  appellant. 
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Coffey,  J.  Tbla  wan  an  action  brought 
by  the  appellant  to  obtain  a  construc- 
tion ef  the  last  'will  of  Lawrence  John- 
son, deceased.  The  will  in  question  be- 
queaths to  Edna  Dearmond  and  Ella 
Dearninnd,  Kranddaughtere  of  the  de- 
ceased by  an  only  daughter,  all  his  per- 
Honal  estate,  and  appoints  the  appellant, 
Othniel  Johnson,  their  uncle,  as  trustee, 
to  hold  and  manage  their  property  nntll 
they  reach  the  age  of  21  years.  The  con- 
troversy arises  out  of  the  following  clause 
of  said  ^111 :  "But  to  be  held  in  trust  for 
said  children  until  they  become  of  lawful 
age,  and,  [if]  they  die  with  any  children 
of  their  own,  their  said  property  shall  go 
to  my  three  sons,  John  L.  Johnson,  Oth- 
niel Johnson,  and  Lawrence  Johnson." 
Edna  Dearmond  died  intestate  under  the 
age  of  21  years,  unmarried,  and  without 
child  or  children  of  her  own.  The  appel> 
lant,  at  the  time  of  her  death,  had  in  his 
hands,  as  trustee,  about  the  sum  of  $2,600. 
Being  in  doubt  as  to  whether  one-half  the 
sum  in  his  bands  belonged  to  the  sons  of 
the  deceased  or  to  Ella  Dearmond,  the  sis- 
ter of  Edna,  he  brought,  this  suit  to  deter- 
mine the  rights  of  the  parties  in  interest. 
At  the  request  of  the  appellant  the  court 
made  a  special  finding  of  the  facta,  from 
which  it  appears  that  Edna  and  Ella 
Dearmond  are  the  only  children  of  a 
daughter  of  the  deceased,  and  that  the 
clause  above  set  out  contains  a  clerical  er- 
ror. Instead  of  reading  "with  any  chil- 
dren of  their  own,"  the  clause  should 
read  "without  any  children  of  their  own." 
The  conrt  stated,  as  a  conclusion  of  law 
from  the  facts  found,  that  one-half  the 
sum  in  the  hands  ot  the  appellant  at  the 
time  of  the  death  of  Edna  Dearmond  went 
to  the  sons  of  Lawrence  Johnson,  de- 
ceased, under  the  terms  ot  the  above  will. 
It  is  contended  by  the  appellant,  who  is 
one  of  the  sons,  that  in  this  conclusion  the 
court  erred,  and  that  npon  the  death  of 
Edna  Dearmond  her  interest  vested  in  her 
sister,  Ella  Dearmond,  as  the  survivor. 
There  is  no  brief  on  file  for  the  appellees, 
and  we  are,  for  that  reason,  without  in- 
formation as  to  their  views  npon  the  ques- 
tion presented  for  onr  consideration.  It 
is  earnestly  contended  by  the  appellant 
that  npon  the  death  of  Edna  Dearmond 
her  interest  in  the  fund  in  controversy 
went  to  her  sister,  Ella  Dearmond,  by  sur- 
Tirorsbip,  and  must  remain  there  unless 
she  shall  die  without  children  of  her  own. 
Dnder  the  rules  of  the  common  law.  It  was 
important  to  know  whether  a  devise  or 
bequest  to  two  or  more  persons  created  a 
Joint  estate  In  common,  for,  if  the  estate 
was  joint,  the  survivor  took  the  whole, 
but,  if  the  estate  was  one  In  common,  the 
whole  did  not  go  to  the  survivor;  and  the 
decided  weight  of  authority  la  that  a  de- 
vise to  two  or  more  persons  simply  makes 
the  devisees  Joint  tenants,  and  this  is  true 
whether  the  devise'  be  made  to  a  trustee 
or  otherwise.  3  Jarm.  Wills,  p.  4,  and  au- 
thorltlea  cited.  The  law  of  Joint  tenancy, 
however,  is  now  of  little  importance  in 
the  United  States,  as  it  has  been  abrogat- 
ed by  statute  in  nearly  all  states  in  the 
Union.  Among  the  states  con  verting  joint 
estates  Into  estates  in  common,  or  modi- 
fying the  doctrine  of  survivorship  by  stat- 


ute, are  found  Georgia,  Ohio,  Oregon,  Ten- 
nessee, Alabama,  Arkansas,  Colorado, 
Illinois,  Florida,  North  Carolina,  Pennsyl- 
vania, South  Carolina,  Texas,  Virginia, 
West  Virginia,  and  Kentucky.  Freem. 
Co-Tenancy,  §  35.  In  the  case  of  Whittle- 
sey V.  Fuller,  11  Conn.  340,  the  supreme 
conrt  of  Connecticut  denounced  the  doc- 
trine of  survivorship  as  odious  and  unjust, 
and,  without  any  statute  upon  the  sub- 
ject, refused  to  enforce  it.  Indeed,  the 
courta,  both  in  England  and  this  country, 
have  long  regarded  the  doctrine  of  sur- 
vivorship with  disfavor,  and  have  not  en- 
forced It,  except  in  plain  cases,  where 
there  waa  no  legal  meana  of  escape.  Freem. 
Co-Tenancy,  aupra.  Our  atatuteupon  the 
Bubject  now  under  consideratioD  (section 
6060.  Rev.  St.  1881)  is  as  follows:  "The 
survivor  of  persons  holding  personal  prop- 
erty in  joint  tenancy  shall  have  the  same 
rights  only  as  the  survivor  of  tenants  in 
common,  nnless  otherwise  expressed  In 
tbeinstrument. "  Under  this  statute,  prop- 
erty held  by  two  or  more  persons  a&'joint 
tenants  does  not  go  to  the  survivor,  unless 
It  la  so  expressly  stipulated  In  the  instru- 
ment creating  the  estate.  Aa  there  ia  no 
provision  in  the  will  now  under  investiga- 
tion which  indicates  an  intention  on  the 
part  of  the  testator  that  the  survivor 
ahonld  take  the  whole  eatate  on  the  death 
of  one  of  his  granddaughters,  we  are  of 
the  opinion  that  Ella  Dearmond  did  not 
take  the  Interest  of  her  sister,  upon  her 
death,  as  the  survivor.  Nor  do  we  think 
such  interest  descended  to  the  heirs  of  Ed- 
na Dearmond  upon  her  death.  It  waa  the 
intention  of  the  teatator,  we  think,  that 
his  ROUS  named  in  the  will  should  take  her 
interest  in  the  event  she  should  die  with- 
out children  of  her  own.  Of  course,  it  was 
impossible  that  the  two  granddaughters 
of  the  testator  should  jointly  have  chil- 
dren of  their  own,  and,  as  there  is  no  pro- 
vision for  either  to  t&ke  from  the  other  as 
snrvlvor,  the  only  reasonable  construc- 
tion of  the  will  is  that  it  was  his  intention, 
if  either  should  die  without  children,  the 
interest  of  the  one  so  dying  should  vest  in 
the  three  sons  named  in  the  will.  In  our 
opinion,  the  circuit  court  did  not  err  in  its 
conclusions  of  law.    Judgment  aflSrmed. 


(128  Ind.  86) 

Gamuon  Theological,  Sbminart  v.  Rob- 
bins  et  at. 

(Supreme  Cavrt  of  Indiama.    April  23, 1891. ) 

GlFTB  INTEB  ViVOB — ^DeUVEBT. 

A  writing  signed  and  delivered  recited:  "I 
give  to  the  trustees,"  etc.,  "the  principal  of  a 
note  for  seven  hundred  dollars,  •  »  *  gaid 
sum  of  seven  hundred  dollars  lo  be  given  in  trust 
to  the  said  trustees  when  the  said  note  falls  due.  " 
The  note  was  not  delivered.  Held,  that  there 
was  no  gift  inter  vioos,  but  merely  an  agreement 
to  give  when  the  note  became  due. 

Appeal  from  circuit  court,  Henry  coun- 
ty ;  E.  H.  BoNDT,  Judge. 

M.  E.  Forkner,  for  appellant.  A.  L. 
Nichols  and  C.  S.  Hernly,  for  appellees. 

Olds,  C.J.  John  Bobbins,  late  of  Henry 
county,  Ind.,  died  intestate,  leaving  no 
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widow  or  children  bim  earvivlng,  but- 
leaving  remote  heirs.  A.  E.  A.  ThompHon 
was  appointed  admluiatrator  of  his  es- 
tate, collected  what  was  due  the  estate, 
and  filed  a  final  settlement  report,  sbow- 
Ing  a  balance  of  ¥571.21  In  bis  hands  for 
distribution,  concluding  bis  report  with 
the  statement:  "That  the  amount  shown 
herein  in  his  bands  he  pays  into  court; 
that  the  Gammon  School  of  Theology  of 
Atlanta,  Georgia,  is  claiming'  the  money ; 
tbnt  he  does  not  know  who  is  entitled  to 
the  money,  or  who  the  belrs  are;  and  he 
therefore  pays  the  same  into  court  for 
whoever  may  bo  entitled  to  the  money." 
Among  the  assets  of  the  estate  was  a  note 
dated  August  4,  1887,  given  by  one  Will- 
lam  .T.  B.  Luther  to  the  decedent  for  f700 
borrowed  money,  due  in  three  years, 
which  note  was  collected  by  the  adminis- 
trator and  constituted  a  part  of  the  gen- 
eral funds  of  the  estate  of  which  there  re- 
mained the  balance  as  stated.  The  appel- 
lant filed  a  petition,  mailing  the  legal 
heirs,  parties,  alleging  facts  which  it  is 
claimed  constituted  the  appellant  the 
owner  of  the  note  for  $700  by  gift  from 
the  decedent  during  his  life,  and  asked 
that  it  be  decreed  to  be  the  owner  of  the 
fund,  and  that  the  clerk  be  ordered  to  pay 
the  same  to  it  and  its  board  of  trustees. 
To  this  petition  appellees  demurred,  and 
the  demurrer  was  sustained,  and  excep- 
tions reserved.  The  appellant  refused  to 
plead  further.  Final  Judgment  was  ren- 
dered on  demurrer  against  the  appellant, 
from  which  judgment  it  appeals,  and  as- 
signs such  ruling  as  error.  The  question 
presented  by  tbe  demurrer  and  discussed 
by  counsel  is  as  to  whether  or  not,  under 
the  facts  alleged,  tbe  title  to  the  note,  or 
the  proceeds  thereof,  passed  to  the  appel- 
lant by  gift  from  Bobbins.  On  the  14th 
day  of  September,  1887,  Bobbins  executed 
and  delivered  to  one  Rev.  Jame^  C.  Mur- 
ray,  the  dnly-au  thoriied  agent  of  the  board 
of  trustees  of  tbe  plaintiff,  a  written  in- 
strument, of  which  the  following  is  a 
copy: 

"State  of  Indiana,  Henry  county— 88. :  I, 
John  Bobbins,  of  the  county  and  state 
aforesaid,  hereby  give  to  the  trustees  of 
the  Gammon  School  of  Theology,  situated 
at  the  city  of  Atlanta,  state  of  Georgia, 
organised  (or  to  be  organized)  under  the 
laws  of  the  said  state  of  Georgia,  and  un- 
der the  control  and  management  of  tbe 
Freedman's  Aid  Society  of  the  Methodist 
Episcopal  Church,  the  principal  of  a  note 
for  seven  hundred  dollars,  (f700,)  dated 
August  4th,  1887,  due  three  years  after 
date,  and  signed  by  W.  J.  B.  Luther,  in 
trust  tor  the  endowment  of  a  perpetual 
seholarship  in  said  Gammon  School  of 
Theology,  to  be  known  as  the  'John  Bob- 
bins Scholarship,'  said  sum  of  seven  hun- 
dred dollars  to  he  given  in  trust  to  the 
said  trustees  when  the  said  note  falls  .due 
on  tbe  4th  day  of  Augast,  1S90,  and  to  be 
by  them  Invested  according  to  their  best 
judgment,  and  the  income  to  be  devoted 
each  year  to  the  support  of  a  student  In 
the  said  Gammon  School  of  Theology  un- 
der tbe  direction  of  the  faculty  of  the 
same.  In  testimony  whereof  I  have  here- 
unto set  my  hand  and  affixed  my  seal  tills 
14th  day  of  September,  in  the  year  of  our 


Lord    one  thousand   eight  hundred  and 
eighty-seven. 

his 
"John  X  Bobbins.  [Seal.]" 
mark. 
This  writing  was  attested  by  two  wit- 
nesses, and  acknowledged  before  a  Justice 
of  the  peace.  Tne  note  was  retained  by 
Bobbins,  and  never  was  delivered.  The 
question  presented  Is  as  to  whether  or 
not  the  execution  of  this  writing  perfected 
the  gift  and  transferred  the  title  to  the 
principal  of  the  note  without  a  delivery 
of  the  note.  The  universal  rule  is  that 
there  must  be  a  delivery  of  the  article  dur- 
ing the  life-time  of  the  donor  to  constitute 
a  valid  gift. //iter  vivos.  In  the  case  of 
Smith  V.  Dorsey,  88  Ind.  451,  the  court 
said:  "To  constitute  a  valid  gift  later 
viF05it  is  essential  that  the  article  given 
should  be  delivered  absolutely  and  uncon- 
dltionajly.  Tbe  gift  must  take  effect  at 
once,  and  completely,  and  when  it  is  made 
perfect  and  complete  by  delivery  and  ac- 
ceptance, it  then  becomes  Irrevocable  by 
the  donor. .  Gifts  Inter  vivoa  have  no  refer- 
ence to  the  future,  but  go  Into  Immedi- 
ate and  absolute  effect.  A  court  of  equity 
will  not  interfere  and  give  effect  to  a  gift 
that  Is  Inchoate  and  incomplete. "  It  is 
contended  that  this  Instrument  does  make 
an  absolute  gift  and  transfer  of  tbe  prom- 
issory note,  and,  it  being  declared  in  writ- 
ing, and  the  writing  being  delivered,  it 
operates  to  pass  the  title  to  the  proiier- 
ty;  that  a  promissory  note  may  be  trans- 
ferred either  by  an  indorsement  upon  tbe 
note  or  by  a  oeparate  written  Instrument. 
Admitting  this  to  be  true  in  case  of  a  sale 
and  transfer  for  value  of  a  promissory 
note,  it  has  no  such  application  In  case 
of  a  gift.  One  may  make  a  valid  parol 
contract  for  the  sale  of  personal  property 
under  f50  in  value  without  delivering  the 
property,  or  the  payment  of  any  earnest 
money,  or  reducing  it  to  writing;  but  to 
constitute  a  valid  gift  Inter  vivos  of  per- 
sonal property,  even  though  it  be  nnder 
9S0  In  value,  the  property  must  be  deliv- 
ered, lu  case  of  a  gift  the  same  principle 
applies,  whether  the  property  be  of  great 
or  small  value.  A  party  may  make  a  val- 
id sale  or  gift  of  a  note  by  delivery  with- 
out Indorsement,  so  as  to  transfer  the 
equitable  title.  If,  in  this  case.  Bobbins 
had  indorsed  tbe  note  on  the  back  to  the 
appellant,  and  retained  the  note,  the  gift 
would  be  Incomplete;  it  would  lack  tbe 
element  of  delivery  to  make  it  valid.  One 
canmit  make  a  valid  gift  of  a  horse  or  a 
promissory  note  by  saying:  "I  give  tbe 
borse  or  the  note  to  A. "  It  lacks  the  ele- 
ment of  delivery  to  make  it  a  valid  gift. 
The  well-settled  rule  is  that  them  must  be 
a  delivery  of  tbe  property  with  an  Inten- 
tion to  give.  Delivery  is  absolutely  neces- 
sary to  the  validity  of  a  gift.  The  owner 
must  part  with  bis  dominion  and  control 
of  the  article  before  tbe  gift  tal<es  etfwt. 
Mere  words  alone  convey  no  title,  and  a 
present  gift  must  be  Intended ;  the  donor 
must  intend  to  part  with  the  title  and 
control  of  tbe  thing  at  the  time  of  mak- 
ing the  gift.  A  gift  to  take  effect  in  the 
future  is  void.  While  a  delivery  is  ab- 
solutely necessary  to  tbe  validity  of  a  gift, 
yet  it  is  not  necessary  that  there  should' 
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ahwaye  be  a  manual  delivery  ot  the  thing 
Klven.  It  will  beBufficientlt  the  delivery 
be  as  complete  as  the  thing  and  the  clr- 
camstancee  of  the  partlea  will  permit.  If 
the  article  given  be  too  balby  to  admit  of 
a  manual  delivery,  hot  there  la  a  surrender 
uf  the  poBBesHlon  and  control  by  the  do- 
nor to  the  donee,  with  a  clear  expression 
of  the  intention  of  the  donor  to  give,  ami 
the  donee  accepts  the  gift  and  assames 
control  of  the  property,  it  will  be  suflB- 
cient.  In  case  ot  a  gift  ot  an  article  of 
personal  property  by  the  father  to  his 
child,  -who  is  at  the  time  a  member  ot  bis 
family,  the  change  of  poBsession  need  only 
be  such  as  the  circumstances  and  the  nat- 
ure of  the  property  will  permit.  The 
same  is  true  of  a  gift  by  the  husband  to 
the  wife.  In  the  case  of  a  gift  by  the  fa- 
ther to  his  Infant  daughter,  residing  in  his 
family,  on  the  occasion  of  her  birthday^ 
of  a .  piano,  which  thereafter  was  used  by 
her  and  claimed  as  her  own  and  recog- 
nised by  the  father  and  other  members  of 
the  family  as  her  property.  Afterwards 
she  morriud,  and,  having  no  snitable  place 
to  keep  the  piano  at  her  own  home,  she 
allowed  it  to  remain  at  her  father's,  she 
vtalting  and  remaining  at  her  father's  for 
weeks  at  a  time.  It  was  held  that  there 
was  such  a  delivery  as  passed  the  title. 
Ross  V.  Draper,  65  Vt.  404.  So  in  the  case 
where  the  father  declared  his  intention  of 
giving  to  his  infant  child  certain  cattle, 
and  bought  a  brand,  and  caused  It  to  be 
recorded,  and  branded  the  cattle  in  the 
name  of  sucA  child,  with  the  avowed  pur- 
pose of  giving  them  to  the  child,  and 
turned  them  ont,  it  was  held  that  it  was 
a  Buflacient  delivery  to  pass  the  title. 
Hlllebrant  v.  Brewer,  6  Tex.  45.  In  these 
instances  the  parties  made  such  a  deliv- 
ery of  the  property  as  the  relations  and 
circumstances  of  the  parties  and  the  nat- 
ore  of  the  property  would  permit.  The 
anthorities  are  uot  uniform  as  to  whether 
or  not,  when  a  present  gift  ot  property  is 
expressed  in  writing,  and  the  writing  it- 
self Is  delivered,  it  is  sufficient  without  the 
actual  delivery  ot  the  thing  given.  It  was 
held  that  where  a  father  made  a  gift  by  a 
declaration  in  writing  in  form  of  a  deed 
to  his  infant  child  of  promlBSory  notes, 
and  in  the  writing  itself  declared  himself 
a  trustee  to  manage  the  property  for  the 
benefit  of  the  donee,  and  caused  the  deed 
to  be  recorded,  and  the  donor,  styling 
himself  "trnstee,"  retained  the  notes,  had 
them  asBessed  to  the  donee,  and  paid  the 
taxes,  and  managed  tbeui  for  his  said 
child,  it  was  a  valid  gift.  Walker  v. 
Crews,  78  Ala.  412. 

We  do  not  think  the  facts  alleged  in  the 
complaint  in  tuls  case  bring  it  within  any 
ot  the  rules  above  stated  by  which  it  con- 
stitutes a  valid  gift.  In  this  case  it  does 
not  appear  that  the  note  drew  Interest. 
but  the  averments  in  the  complaint  show 
it  to  be  a  note  for  f  700,  due  August  4, 18SN). 
The  inetrument  in  writing  signed  by  Rob- 
bins,  when  taken  as  a  whole,  shows  it  to 
be  a  proHpectlve  gift  ot  the  money  tor 
which  tlie  note  called.  The  words  in  the 
writing  relating  to  and  importing  a  gift 
are:  "I  give  to  the  trustees,"  etc.,  "the 
principal  ot  a  note  for  seven  hundred  dol- 
lars;   *    •    •    said  sum  ot  seven  hundred 


dollars  to  be  given  in  trust  to  the  said 
trustees  when  the  said  note  falls  due  on 
the  4th  day  of  August,  1890,  and  to  be  by 
them  invested  according  to  their  best 
Judgment."  The  pretinmptlon  of  law  is 
that  the  note  will  be  paid  when  due,  and 
the  fair  construction  to  be  given  to  the 
words  need  is  that  it  was  the  intention  of 
the  donor  to  give  the  money,  the  principal 
Bum  of  the  note,  when  the  note  matured, 
to  the  trDBteet)  of  the  college,  and  it  does 
not  warrant  a  construction  that  it  was 
intended  by  the  Instrument  to  asttign  the 
principal  sum  of  the  note  itself  to  the  trus- 
tees and  authorise  them  to  collect  the 
note;  but  it  is  a  mere  contract  to  give  the 
money  when  paid  tu  the  trustees,  and  that 
they  should  then  invest  the  money  given 
to  them  according  to  their  best  judgment. 
While  in  the  forepart  of  the  writing  the 
word  "give"  is  used,  yet  It  is  followed  by 
the  words  "to  the  trustees  of  a  school 
organized  or  to  be  organized.  Following 
later  on  in  the  writing  It  is  expressly 
stated  that  the  som  ot  f700— not  the  note 
for  9700,  but  the  sum  ot  f700— is  to  be 
given  wnen  the  note  falls  due;  so  that  the 
gift  ot  $700  is  to  be  made  when  the  note 
falls  due  to  the  trustees  of  the  collegre,  at 
the  maturity  of  the  note.  The  writing 
itself  constitutes  a  mere  agreement  to  give 
a  sum  in  the  fnture.  There  is  nothing  in 
the  writing  Indicating  an  intention  to  as- 
sign the  note,  or  to  give  to  the  donees  any 
right  to  maintain  an  action  for  the  collec- 
tion of  it.  Whatever  may  be  the  correct 
rule  as  to  the  effect  of  a  writing  whereby 
a  party  expresses  an  Intention  to  make  a 
present  gift  and  transfer  the  immediate 
title,  custody,  and  control  of  an  article  ot 
personal  property  or  chose  in  action,  as  a 
promissory  note,  when  nothing  prevents 
the  article  or  thing  given  from  being  act- 
ually delivered  and  handed  over  from  the 
donor  to  the  donee,  as  In  this  case,  but  no 
actual  delivery  being  made,  can  make  no 
differeuce  in  this  case,  for  the  writing  Is' 
but  an  expressed  Intention  or  contract  to 
give  something  in  the  future;  and  under 
such  a  state  of  facts  the  anthorities  are 
uniform  that  no  property  paaseB.  Zim- 
merman V.  Streeper,  75  Pa.  St.  147 ;  Nicker- 
Bon  V.  Nickerson,  28  Md.S27;  Shower  v. 
Pilek,  4  Exch.  478;  Egerton  v.  Egerton,  17 
N.  J.  Eq.  419.  In  this  case,  if  Bobbins  had 
lived,  he  alone  would  have  had  the  right 
to  have  collected  the  note,  and  it  required 
some  further  act  on  his  part  to  have 
passed  the  title  either  of  the  note  or  the 
money  to  the  donee.  Had  he  collected 
and  used  the  money,  the  writing,  having 
no  consideration  to  support  it,  could  not 
have  been  enforced  against  him;  neither 
can  it  be  against  his  estate.  It  not  liable 
upon  the  contract,  there  la  no  liability  tor 
the  conversion  of  the  money.  If  the  note 
or  the  money  actually  belonged  tQ  the 
donee,  then  there  would  be  a  liability  tor 
the  conversion  of  the  money;  for,  if  the 
gift  was  actually  executed,  then  the  donor 
could  not  revoke  it,  but  it  is  revocable  un- 
til executed.  Like  a  promissory  note  exe- 
cuted by  the  maker  to  the  payee  as  a  gift, 
it  is  but  a  mere  promise  to  make  a  gift, 
and  not  enforceaole.  Williams  v.  Forbes, 
114  111.  167.  In  regard  to  written  declara- 
tions ot  gift,  Schouler,  In  bla  work  oaPen  ■ 
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Bonal  Property,  eection  80.  says :  "  An  or- 
dinary writlnf;  of  ^ift.  not  under  seal, 
would,  we  presume,  have  the  effect  in 
most  states,  as  in  Eueland,  of  a  parol  dec- 
laration of  gift,  agreeable  to  ttae  usual 
statute  provisions,  and  simply  furnish 
more  tangible  proof  tban  expreHslons  by 
mere  word  of  moutb  that  a  gift  bad  been 
perfected,  yet  nothing  conclusive.  Parol 
declarations  of  gift,  without  delivery  of 
the  chattel,  amount  to  nothing  more  at 
the  old  law  than  a  promise  to  give,  void 
for  want  of  consideration ;  but  in  some  of 
the  later  cases  written  memoranda  are 
found  of  considerable  importance  in  estab- 
lishing such  a  declaration  of  truHt  as 
equity  would  now  be  disposed  to  carry  in- 
to effect  out  of  regard  to  the  mutual  rela- 
tion of  donor  and  donee. "  In  1  Paiii.Oout. 
i7th  Ed.)  p.  235.  it  is  said :  "It  Is  essential 
to  a  gift  that  it  goes  into  effect  at  once 
and  completely.  If  it  regards  the  future, 
It  is  but  a  promise,  and,  being  a  promise 
without  consideration,  it  cannot  be  en- 
forced, and  has  no  legal  validity.  Hence 
delivery  is  essential  to  the  validity  of 
every  gift,  for  not  even  a  court  of  equity 
will  interfere  to  enforce  a  merely  Intended 
or  promised  gift.  There  is,  it  is  true, 
some  aatbority  for  supposing  that  a  gift 
Inter  vivos  may  be  valid  without  delivery, 
if  there  be  a  distinct  acceptance.  But  this 
is  not  the  la  w.  Nor  will  transfer  by  writ- 
ing alone  satisfy  the  requirement  of  deliv- 
ery." See  2  Kent,  Coram.  (12th  Ed.)  pp. 
438.  489;  Pa.vne  v.  Powell.  5  Bush,  24S: 
Bish.  Cont.  §  82;  Green  v.  Langdon,  28 
Mlc^.  222;  Smith  v.  Dorsey,  38  Ind.  451; 
Smith  V.  Ferguson,  90  Ind.  229;  Devol  v. 
Dye,  12.3  Ind.  .321,  24  N.  E.  Kep.  246.  There 
was  no  title  to  the  note  or  the  money  col- 
lected upon  the  same  passed  by  the  writ- 
ing to  the  appellant.  The  court  properly 
sustained  the  demurrer  to  the  complaint. 
There  is  no  error  in  the  record.  Jadg- 
ment  a£9rmed,  with  costs. 

(128  Ind.  US)  ■"""— 

EtXIS  T.  B.'ISSETT. 

(Supreme  Cowrt  of  Indiana.    April  SS,  1891. ) 
PsivATB  Wat — Easement— Notice — Flxadino. 

1.  The  owner  of  land  opened  and  maintained 
a  private  way  from  one  part  of  his  land  over  an- 
other part  to  the  higrhway,  and  the  way  was  neo- 
essary  for  access  to  the  land.  After  nis  death, 
on  paction,  the  part  of  the  land  on  the  highway 
was  allotted  to  his  widow,  and  the  balance  was 
sold  by  order  of  the  court.  Held,  that  the  pur- 
chaser took  an  easement  in  the  road. 

2.  In  an  action  a^inst  a  purchaser  from  the 
widow,  for  obstmctingr  the  way,  the  complaint 
need  not  allege  that  plaintiS  is  unable  to  obtain 
a  way  to  *be  highway  over  the  lands  of  others. 

8.  The  constant  use  of  a  private  way  is  notice 
of  the  easement  to  purchasers  of  the  land  over 
which  it  passes. 

Appeal  from  circuit  court,  Howard  cono- 
ty ;  Dan  Wauoh,  Judge. 

Cooper  A  Hiiroess  and  O'Brien  &  Shirley, 
for  appellant.  Blacklldge,  BlackUdge  & 
Moon,  for  appellee. 

Miller,  J.  The  appellee  sued  the  appel- 
lant to  quiet  his  title  to  an  easement  along 
and  over  the  land  of  the  appellant.  A  de- 
murrer WHS  overruled  to  the  complaint, 
and,  the  appellant  electing  to  stand  by  his 
.  demurrer,  final  Judgment  was   rendered 


against  him.  The  sufficiency  of  the  com- 
plaint is  the  only  qneation  before  us.  The 
complaint  alleges,  in  substance,  the  fol- 
lowing facts:  Tbat  Henry  Bassett.  Sr., 
in  his  llfe-tiroe,  was  the  owner  and  in  pos- 
session of  a  tract  of  20  acres  of  land, 
bounded  on  the  north  by  a  public  high- 
way, it  being  the  only  highway  adjoining 
his  land;  that  Henry  Bassett.  Sr.,  died  in 
the  year  1880.  and,  upon  partition  of  his 
real  estate,  6  acres  on  the  north  end  of  the 
20-acre  tract  were  set  off  to  his  widow, 
Matilda  BuHSi-tt ;  tbat  afterwards,  in  the 
year  1881,  the  other  15  acres  of  land  were 
sold  at  administrator's  sale  to  the  appel- 
lee, who  received,  and  on  the  19th  day  of 
December,  1881,  caused  to  be  recorded,  an 
administrator's  deed  therefor ;  that  on  the 
14th  day  of  March,  1883,  the  widow  sold 
and  conveyed  the  5-acre  t^act  of  land  to 
the  appellant.  It  is  also  alleged  that,  for 
many  years  previous  to  his  death,  Henry 
Bassett,  Sr.,  used  as  a  road-way  a  8trlp 
of  ground  about  one  rod  In  width,  along 
the  east  side  of  the  tract  ot  land,  to  reach 
the  public  highway  on  the  north;  that  the 
way  was  and  still  Is  necessary  to  the 
proper  use  and  enjoyment  of  the  15-acre 
tract  of  land;  tbat  at  the  time  the  plain- 
tiff purchased  the  16  acres  of  land,  and  for 
many  years  prior  thereto,  this  way  was 
open  and  visible,  and  bad  for  a  long  time 
been  used  by  the  owner  for  the  passage  of 
men.  horses,  and  vehicles  to  and  from  the 
southern  part  of  the  20  acres  to  the  blgh- 
way  on  the  north :  that,  from  the  time  of 
his  purchase  of  the  15-acre  tract  of  land, 
be  used  the  way  as  it  had  formerly  been 
used,  by  and  with  the  knowledge  and  con- 
sent of  the  widow,  while  she  owned  and 
held  the  5-acre  tract,  and  with  the  knowl- 
edKe  and  consent  of  the  defendant,  Rufus 
Ellis,  after  he  purchased  the  same,  until 
the  autumn  of  the  year  1886,  when  the  de- 
fendant obstructed,  and  still  obstructs, 
the  use  of  the  way  by  building  fences 
across,  and  denying  the  right  of  the  plain- 
tiff to  use  the  same  in  passing  to  and  from 
the  15-aci-e  tract  to  the  public  highway  on 
the  north;  that  the  lands  on  the  east, 
south,  and  vvest  of  the  15-acre  tract  are 
owned  by  other  persons,  and  the  plaintiff 
has  no  right  of  way  over  the  said  lands 
from  bis  land  to  any  public  highway.  The 
circumstances  under  which  a  way  of  ne- 
cessity will  arise  is  thus  stated  in  Bishop 
on  Non-Contrnct  Law,  (section  872:)  "If 
one  conveys  to  another,  out  of  a  parcel  of 
land,  a  part  lying  neither  on  the  highway 
nor  on  the  grantee's  other  land,  it  will  be 
useless  to  the  new  owner,  unless  he  can 
have  access  to  it;  hence,  by  presumption 
of  law,  the  deed  carries  with  It  to  the 
grantee  a  right  of  way  over  the  uncon- 
veyed  part."  In  Ballard's  Real-Estate 
Statutes  (section  371)  It  Is  thus  defined: 
"Most  common  of  ways  implied  are  ways 
from  necessity,  as  where  one  sells  another 
land  so  surrounded  by  other  lands  as  to 
be  inaccessible,  except  by  passing  over 
such  grantor's  land,  the  law  implies  the 
grant  of  way  over  such  land."  To  the 
same  effect  we  cite  Washb.  Easem.  (4tb 
Ed.)  258;  Ood.  Easem.  269;  Anderson  v. 
Buchanan,  8  Ind.  132;  Stewart  v.  Hart- 
man,  46  Ind.  831 ;  Steel  v.  Qrigsby,  79  Ind. 
184;  Logan  v.  Stogsdale,  123  Ind.  872.  24 
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N.  E.  Rep.  1;<5.  "A  way  of  necessity  can 
only  be  ralHed  out  of  land  granted  or  re- 
served by  the  grantor,  but  not  out  ot  the 
land  ol  a  stranger;  fori!  one  owns  land 
to  which  he  has  no  access,  except  over 
lands  of  a  utranger,  he  has  not  thereby 
any  right  to  go  across  these  lor  the  pur- 
pose of  reaching  his  own."  2  Wushb. 
Real  Prop.  282;  Stewart  v.  Hartiuan,  su- 
pra. 341.  A  right  of  way,  upon  a  sever- 
ance of  the  estate  by  partition  between 
beirs,  sometimes  arises  when  it  would  not 
exist  in  case  of  a  conveyance  of  one  por- 
tion of  the  premises;  and  It  may  belaid 
down  ns  a  general  rule  that  a  partition  of 
real  estate  among  heirs  carries  with  it, 
by  Implicatiun,  the  same  right  of  way 
from  one  part  to  and  over  the  other  us 
had  been  plainly  and  obviously  enjoyed  by 
the  common  ancestor,  In  so  far  as  it  is 
reasonably  necessary  for  the  enjoyment  of 
each  part.  Uoodall  v.  Godfrey,  53  Vt.  Z19; 
Collins  V.  Prentice,  15  Conn.  38;  Burwell  v. 
Hobsun,  12  Grat.  322;  Kllgou  r.  Ashi-om, 
5  Har.  &  J.  82;  Seymour  v.  Lewis,  13  N.  J. 
Eq.  439;  Elliott  v.  Salleo,  14  Ohio  St.  10. 
Where  the  owner  of  an  .estate  Imposes 
npon  one  part  an  apparent  and  obvious 
servitude  in  favor  of  another,  and  at  the 
time  of  the  severance  of  ownership  such 
servltade  is  in  use,  and  Is  reasonably  nec- 
essary for  the  lair  enjoyment  of  the  other, 
then,  whether  the  severance  is  by  volun- 
tary alienation  or  by  judicial  proceedings, 
the  use  is  continued  by  operation  of  law. 
Insurance  Co.  v.  Patterson,  103  Ind.  582,  2 
N.  E.  Rep.  188. 

Tbe  appellant  contends  that  the  com- 
plaint la  defective  for  falling  to  allege  that 
the  plaintiff  was  unable  to  obtain  a  way 
to  the  highway  over  the  lands  of  others. 
This  point  has  been  decided  contrary  to 
the  views  of  the  appellant.  Pernam  r. 
Wead.  2  Mass.  203;  Collins  v.  Prentice,  15 
Conn.  423.  It  does  not  detract  from  the 
weight  to  be  given  these  cases  that  at  the 
time  they  were  decided  the  laws  of  the  re- 
spective states  permitted  the  establish- 
ment of  private  ways,  upon  payment  of 
the  damages  caused  by  tbelr  opening. 
The  appellant  also  contends  that  the  way 
claimed  wus  not  appurtenant  to. the  dom- 
inant estate,  so  as  to  pass  with  it  In  con- 
veyances uf  the  fee;  also  that  the  com- 
plaint tailed  to  show  that  the  appellant 
had  notice  atthetimeofhls  purchase  of  the 
easement  with  which  itwascharged.  The 
facts  stated  in  the  complaint  show  that 
the  way  was  a  way  of  necessity;  that  it 
was  open  and  visible,  and  had  been  used 
continuously  for  many  years.  The  same 
objections  were  made  to  the  complaint  in 
Robinson  v.  Tbrallkill,  110  Ind.  117,  ION. 
E.  Rep.  647,  In  passing  upon  which  Elliott, 
C.  J.,  says:  "The  complaint  shows  that 
the  road  pnrchased  by  the  grantor  of  the 
appellees  was  'In  almost  constant  use,' 
and  this  use  was  notice  to  the  appellant. 
It  iR  a  familiar  rule  that  ponsession  is  suf- 
ficient to  put  a  purchaser  upon  inquiry, 
and  that  means  of  knowledge  is  equivalent 
to  knowledge."  This  Is  a  concise  state- 
ment of  the  law  upon  the  subject,  and  is 
sustained  b.v  an  unbroken  line  of  author- 
ities, among  which  we  cite:  Shirk  v. 
Board,  etc..  106  Ind.  573,  5  N.  E.  Rep.  705, 
and  7  N.  £.  R^p.  251;  Randall  v.  Silver- 


thorn,  4  Pa.  St.  173;  Zell  ▼.  Society,  119 
Pa.  St.  890,  18  Atl.  Rep.  447;  Cannon  v. 
Boyd,  73  Pa.  St.  179.  That  the  way,  as 
described  In  the  complaint,  was  appurte- 
nant, and  passed  by  a  conveyance  of  the 
same,  is  established  by  the  following,  with 
many  other,  cases:  Robinson  v.  Tbrallkill, 
110  Ind.  117,  10  N.  E.  Rep.  647;  PHrish  v. 
Kaspare.  109  Ind.  5S6.  10  N.  E.  Rep.  109; 
Insurance  Oo.  v.  Patterson,  108  Ind.  582, 
2  N.  E.  Rep.  188;  Rosa  v.  Thompson,  78 
Ind.  90;  Davidson  v.  Nicholson,  59  Ind. 
411 ;  Kelper  v.  Klein,  51  Ind.  316;  Moore  v. 
Crose,  43  Ind.  SO;  Sanxay  v.  Hunger,  42 
Ind.  44.  It  is  also  claimed  that,  if  a  way 
of  necessity  existed  over  the  lands  of  the 
appellant,  the  selection  or  location  of  the 
way  belonged  to  the  appellant.  The  law 
is  unquestionably  asstated,  but, according 
to  the  allegations  of  the  complaint,  the 
right  of  selection  bad  been  exercised  by 
those  nnder  whom  the  appellant  claimed 
title.  The  controversy  between  the  par- 
tle«<  was  not  as  to  the  location  of  the  way, 
but  it  was  a  denial  of  the  existence  of  any 
way  over  the  appellant's  lands.  Whether 
a  way  of  necessity,  when  once  located, can 
be  changed  to  another  portion  of  the  serv- 
ient estate,  is  not  before  us  In  this  appeal, 
and  we  do  not,  therefore,  pass  upon  the. 
qaestlon.  The  court  did  not  err  in  over- 
ruling the  demurrer  to  the  complaint. 
Judgment  affirmed. 


(128  Ind.  m) 

Osborne  et  dl.  y.  State  ex  rel.  Michabls. 

(Supreme  Cowrt  of  Indiana.    April  23, 1891. ) 
Township  TansTSB— Vacation  op  Oppicb— Depal- 

CATION  —  APPOIHTMBNT    OP    SCCCESSOK  —  Evi- 
DBNCB. 

1.  Where  Em  officer  becomes  a  defanlter,  fleet* 
the  state,  leaves  no  one  to  care  for  the  public 
afbirs,  and  indicates  a  settled  parpose  to  abandon 
the  offices,  it  may  be  deemed  vacant  without  a  iu- 
dioial  determination,  so  that  sureties  of  the  de- 
faulting officer  cannot  challenge  the  right  of  a 
person  appointed  to  fill  the  abandoned  office  to 
prosecute  an  aotion  for  the  recovery  of  the  pub- 
lic money. 

3.  Where  there  has  been  an  appointment  to 
and  an  actual  incumbancy  of  an  office,  the  right 
of  such  appointee  to  the  office  cannot  be  attacked 
collaterally. 

8.  The  reports  of  a  township  trustee  showing 
a  shortage  will,  unless  satisfactorily  contra- 
dicted, warrant  a  finding  against  him  and  his 
sureties. 

Appeal  from  circuit  court.  Wabash  coun- 
ty; J.  B.  Conner,  Judge. 

Alvah  Taytor,  for  appellants.  Johu 
Mitchell,  for  appellee. 

Elliott,  J.  The  initial  question  In  this 
case  Is  whether  the  relator  has  the  ca- 
pacity to  maintain  this  action.  Whether 
be  has  that  capacity  depends  upon  wheth- 
er the  office  of  township  trustee  was  va- 
cant at  the  time  of  his  appointment  to  it. 
If  It  was  not  vacant,  the  action  must  fail. 
The  facts  relevant  to  this  question  are,  in 
substance,  these :  In  April,  1882,  John  G. 
Mcllvaine  was  elected  township  trustee 
of  Jackson  township,  Miami  county.  In 
1884  he  was  elected  his  own  successor,  and 
as  such  duly  qualified.  Mcllvaine  lost  a 
largesuin  of  money  belonging  to  the  town- 
ship in  speculations, and  was  unable  to  re- 
pay It    He  fled  to  Kentucky.    Hisdoclara- 
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tloca  Indicate  a  settled  intention  to  ra- 
cate  bis  office,  and  be  left  no  one  to  dis- 
charge ItB  duties  for  blm.  In  our  opinion, 
the  office  became  vacant.  Where  an 
officer  becomea  a  defaulter,  flees  the  state, 
leaves  no  one  to  eare  for  the  public  affairs, 
and  Indicates  a  settled  purpose  to  aban- 
don tbe  office,  it  may  be  deemed  vacant 
without  a  judicial  determination.  It 
would  imperil  public  interests  and  benefit 
no  one  in  such  a  case  to  adjudge  that  the 
office  cannot  be  deemed  vacant  until  so 
declared  by  tbe  courts.  It  the  officer  were 
insisting  upon  bis  right  to  the  office,  we 
should  have  a  different  case;  but  here 
tbere  Is  evidence  of  a  complete  abandon- 
ment and  a  defalcation;  and  here,  too, 
the  object  of  the  HCtlon  Is  to  recover  the 
money  of  tbe  public.  We  are  fully  within 
tbe  authorities  In  holding  that  tbere  was 
a  vacancy,  and  a  right  to  fill  it  by  ap- 
pointment. State  V.Jones.  10  Ind.  856; 
State  V.  Allen, Zl  Ind. 616 :  Yonkey  v.  State, 
27  Ind.  2S6;  Krant  v.  State.  47  Ind.  619; 
Oosman  v.  State,  106  Inrl.  203-209,  6  N.  E. 
'Rep.  849;  Mow-bray  v.  State.  88  Ind.  824; 
People  V.  Common  Council,  77  N.  T.  603; 
People  V.  Green,  58  N.  Y.  295;  Curry  v. 
Stewart,  8  Bush,  660;  Pratber  v.  Hart,  17 
Neb.  688,  24  N.  W.  Rep.  282.  It  would  be 
palpably  unjust  to  permit  tbe  sureties  on 
the  bund  of  a  defaulting  officer  who  has 
fled  the  state,  and  asserts  an  intention  to 
abandon  his  offlre,  to  challenge  the  right 
of  the  person  appointed  to  fill  the  aban- 
doned office  to  prosecute  an  action  for  tne 
recoverj'  of  the  public  money.  The  ap- 
pointment of  the  relator  by  the  auditor 
did  not  create  a  vacancy;  the  vacancy 
was  created  by  the  acts  of  Mcllvalne. 
When  these  acts  were  performed  the  office 
became  vacant.  Hedley  v.  Board,  4  Blackf. 
116.  Tbe  appointment  filled,  but  did  not 
create,  a  vacancy.  The  presumption  is 
that  an  appointment  made  by  an  officer 
having  power  to  appoint  is  rightfully 
made,  whenever  It  appears  that  the  ap- 
pointee duly  qualified  and  entered  Into  pos- 
session of  tbe  office.  Com.  v.  Slifer,  26  Pa. 
St.  28.  There  was  an  appointment  and  an 
actual  incumbency,  so  that  the  collateral 
attack  which  the  appellants  here  make 
would  be  unavailing,  even  if  there  were 
some  grounds  tor  their  assertion  that  the 
relator  Is  not  dejure  township  trustee. 
State  V.  Atlantic  City,  (N.  J.)  19  Atl.  Rep. 
780;  Kisslmmee  City  v.  Cannon,  (Fla.)  7 
South.  Rep.  623.  In  whatever  aspects  this 
case  is  viewed,  tbe  law  clearly  appears 
against  tbe  appellants  upon  tbe  question 
stated. 

The  other  questions  In  tbe  case  arise  up- 
on the  evidence;  and.  In  effect,  are  nar- 
rowed .  to  the  single  question  whether  the 
finding  is  supported  bytheevldence.  That 
there  Is  evidence  supporting  the  finding 
there  can  be  on  doubt,  and  when  that  ap- 
pears our  duty  end:),  for  we  cannot  Inter- 
fere simply  because  theremay  besome  con- 
flict. The  reports  of  the  trustee  are  prima 
facie  evidence  of  bis  indebtedness.  Strong 
V.  State,  76  Ind.  440;  Obning  v.  City  of 
Evansville,  66  Ind.  69,  and  cases  cited.  The 
admission  of  such  reports,  unless  satisfac- 
torily contradicted,  will  warrant  a  find- 
ing against  the  officer  and  bis  sureties, 
and  the  reports  of  Mcllvalne  bavenot  been 


so  contradicted.  The  evidence  shows,  in- 
deed, that  the  public  money  was  lost  la 
apecnlatlons.    Judgment  affirmed. 


(128  Ind.  U3) 

La  Mott  v.  State  ez  rel.  Locab. 
(Supreme  Court  vf  Indtono.   April  98,  ISOl.) 
Bastabdt— IitapicTioN  ov  Chua— ^nmT— Avi- 

DSKCB. 

1.  Xn  a  bastardy  proooeding,  miaeondaot  e< 
the  jurors,  after  acUoumment  for  the  day,  and 
before  verdict,  in  inspeoting  the  oountenanoa  «f 
the  child,  is  cnied  by  an  inatroctlon  that  they 
most  not  take  the  child's  appearanoe  into  ooa- 
slderation  in  determining  wMUter  defendant  is 
its  father.  In  the  alwenoe  of  proof  to  the  con- 
trary, tbe  jury  wiU  be  preanmed  to  have  tol- 
lowed  the  Instmction. 

9.  Where,  in  a  bastardy  proceeding,  teati- 
mony  of  the  relatrix  is  brought  out,  on  oraas- 
axamlnatlon  by  detdndant,  that  he  had  sezoal 
intaroonrae  with  her  four  years  before  the  act 
claimed  to  have  reaulted  in  pregnancy,  the  state 
may  Introduce  other  evidence  of  auch  act  to  cor- 
roborate her. 

Appeal  from  circalt  eonrt,  VfajiM  coan- 
ty ;  D.  W.  CoMBTooE,  Judge. 

Heory  V.  Jobnson.lor  appellant.  W.  F 
Medsker  and  C.  E.  Sbiveley,  for  appellee. 

McRbidb,  J.  This  was  a  bastardy  pro- 
ceeding. After  tbe  evldenre  bad  bem 
heard,  and  while  the  argument  to  the 
Jury  was  being  made,  the  court  adjourned 
toe  the  day,  and  the  jury  left  the  coart- 
room.  Thereupon  six  of  the  jury  engaged 
In  trying  the  case  approached  the  relatrix, 
and,  with  her  consent,  inspected  the  feat- 
ures of  the  bastard  child.  There  was  a 
verdict,  finding  that  the  defendant  was 
tbe  father  of  the  child,  and  he  insists  that 
the  action  of  the  six  jurors  was  such  mis- 
conduct as  entitled  him  to  a  new  triaL 
At  the  proper  time  the  defendant  present- 
ed to  the  jury,  and  asked  to  have  given, 
the  following  special  instruction:  "In 
passing  upon  the  question  as  to  whether 
or  not  the  defendant  is  tbe  father  of  tbe 
bastard  child  of  Hattle  Lucas,  yon  have 
no  right  to  take  into  consideration  the 
countenance  of  said  child.  It  was  not 
proper  for  stdd  child  to  be  offered  in  evi- 
dence to  you  in  the  cause,  nor  fur  yon  to 
inspect  it,  or  draw  any  conclusion  what- 
ever from  its  appearance. "  Tbe  court  re- 
fused to  give  this  instruction,  but  instead 
gave  the  following :  "  (6)  In  passing  upon 
the  question  as  to  whether  the  defendant 
is  the  father  of  tbe  bastard  child  of  Hattle 
Lucas,  you  have  no  right  to  take  iptocon- 
slderation  tbe  countenance  of  said  cbUd, 
nor  for  you  to  inspect  it,  or  draw  any  con- 
clusion whatever  from  its  appearance. 
But,  in  considering  and  determining  thla 
case,  you  must  look  only  to  and  consider 
the  oral  testimony,  and  not  the  resem- 
blance or  non-resemblance  of  the  child  to 
tbe  defendant. "  Assuming,  without  decid- 
ing, that  tbe  Jurors  were  guilty  of  miscon- 
duct In  Inspecting  the  features  of  tbe  child, 
tbe  instruction  given  by  tbe  court  was  suf- 
ficient to  cure  any  error  that  may  have 
been  committed,  so  far  as  any  question  la 
presented  to  us  by  the  record.  We  mast 
assume,  in  the  absence  of  any  showing  to 
the  contrary,  that  the  jury  gave  due  heed 
to  tbe  instruction  given,  and  were  not  In 
any  manner  influenced  or  governed  by  the 
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hiBpectlon  of  the  child's  features.  The  in- 
Btrnctiun  given  was  sufficient,  and  was 
qnite  as  favorable  as  the  defendant  could 
ask  to  hare  giren. 

Counsel  urge  that  as  the  evidence  Is 
conflicting,  and,  In  their  judgment,  the 
teatlmony  for  the  state  weak  and  contra- 
dictory, w6  should  assume  that  the  judg- 
ment of  the  jury  in  weighing  the  evidence, 
and  In  deciding  in  favor  of  the  state,  must 
have  been  warped  and  influenced  by  the 
inspection  of  the  child's  features.  As  we 
have  said,  such  presumptions  as  we  are 
permitted  to  lodalge  In  most  be  In  favor 
of,  rather  than  against,  the  action  of  the 
Jury;  and  if  they  obeyed  the  instruction  of 
the  court,  as  we  must  presume  they  did, 
the  appellant  was  not  harmed. 

During  the  trial  of  thecause  the  relatrlx, 
on  cross-examination,  testified  to  several 
acts  of  sexual  intercourse  occurring  be- 
tween her  and  defendant  aside  from  that 
which  she  claimed  resulted  in  her  pregnan- 
cy. Among  the  acts  thus  testified  to  was 
one  which  she  claimed  occurred  In  a 
wood-shed  three  or  four  years  before  the 
conception  of  the  child.  The  state  then, 
over  the  objection  of  the  defendant,  called 
as  a  witness  one  Johnljlttle,  who  testified 
that  at  the  time  and  place  referred  to  he 
and  another  saw  the  defendant  and  the 
relatrix  In  the  wood-shed  in  question  un- 
der circumstances  tending  to  indicate  that 
they'had  just  been  engaged  In  sexual  bom- 
meree. The  defendant  urged  that  this  was 
erroneous  and  should  reverse  the  cause. 
The  testimony  of  the  relatrix  with  refer- 
ence to  the  act  of  intercourse  In  the  wood- 
shed was  drawn  out  by  the  defense  on 
rross-examlnatloD,  and  Rhe  was  cross-ex- 
amined thereon  atsome length.  Thestate 
had  the  right,  under  such  circumstances, 
to  corroborate  her,  if  possible,  and  the  tes- 
timony of  the  witness  Little  was  compe- 
tent for  that  purpose.  The  judgment  Is 
aflarmed,  with  costs. 


028  Ind.  m.) 

HCFFMOND  et  a/.  V.  Bence. 
(Supreme  Court  of  Indiana.   April  Hi,  1891.) 

SDBBOOATION— APPBAI^— PHACTICB. 

1.  Where  the  owner  of  land  conveys  it  in 
cOBSideiration  that  the  grantee  shall  for  the  hal- 
ance  of  his  life  board^  nurse,  and  take  proper 
<sare  of  him,  he  has  a  lien  on  tbe  land  for  neo- 
essary  medical  serrices  which  he  procures  to  be 
rendered  him  on  the  grantee's  failure  tlo  do  so, 
and  one  who  renders  such  services  will  be  sub- 
rogated to  the  grantor's  rights. 

2.  Error  of  the  court  in  overroltDg  a  request 
to  try  the  issues  in  tbe  case  by  a  juiy  cannot  be 
reviewed  on  appeal  unless  presented  by  a  motion 
for  a  new  trial. 

Appeal  from  circuit  court.  Putnam  coun- 
ty ;  S.  M.  McQkegok,  Judge. 

WUIlanisoa  &  Daf;gy,  for  appellants. 
8.  A.  Hays,  for  appellee. 

Olds.  C.  J.  Jane  RudlslU  and  ber  hus- 
band, David  RodislU,  each  owned  a  town 
lot  in  the  city  of  Greencastle;  and  on  the 
11th  day  of  January,  1881,  tliey  joined  in  a 
deed,  and  conveyed  both  of  said  lots  to 
their  daughter,  the  appellant,  Sunilda 
Huffmond.  The  consideration  for  such 
conveyance,  as  stated  in  the  deed,  was  one 
dollar,  and  In  consideration  of  said  iSarrll- 


da  having  boarded,  nursed,  waited  upon 
and  taken  care  of  said  Jane  and  Davlu 
dnribg  the  two  years  before  that  date  last 
past,  and  the  further  consideration  that 
she,  said  Surrilda,  agrees  to  continue  to 
board,  nurse,  and  take  proper  care  of  said 
Jane  and  David  during  their  natural 
lives,  reserving  to  each  of  said  grantors 
tbe  i)ossesslon  and  control  by  each  of  the 
respective  lot  owned  by  each  during  their 
natural  lives.  David  died  Intestate.  Tlie 
appellee,  Bence,  was  appointed  adminis- 
trator of  his  estate,  and  be  filed  a  claim 
against  said  estate  in  bis  own  favor  for 
$100  for  medical  and  surgical  treatment 
rendered  to  the  said  David  in  his  last  sick- 
ness. Tbe  said  Bence  filed  a  complaint 
against  tbe  estate,  making  the  appel- 
lant and  her  husband  parties.  In  which 
is  alleged  the  conveyance  of  said  real  es- 
tate by  the  said  Jane  and  David  BudlsiU 
to  said  appellant  in  consldero  tion  of  the 
agreement  stated  in  said  deed ;  that  at  the 
time  of  said  conveyance,  prior  thereto, 
and  up  to  tbe  date  of  his dttath.  said  David 
was  afflicted  "^itb  strangulated  hernia, 
and  was  subject  to  frequent  attacks  of  the 
same;  that  nursing  and  taking  proper 
care  required  that  when  said  David  was 
attacked  and  afflicted  wltu  strangulated 
hernia  it  be  reduced;  that  after  said 
conveyance  It  was  mutually  agreed  be- 
tween said  appellant  and  David  that  they 
should  sell  said  lot,  tbe  title  to  which  had 
been  in  David  prior  to  the  conveyance  to 
appellant,  and  that  tbe  proceeds  thereof 
should  be  invested  In  other  real  estate, 
the  title  to  be  tak<)n  in  the  appellant,  re- 
serving tbe  use  and  control  to  David  dur- 
ing his  life,  under  the  same  conditions  and 
agreement,  and  for  the sameconsidera tion, 
as  the  first  lot  so  conveyed  as  aforesaid 
was  conveyed  to  said  appellant;  and  that 
In  pursuance  of  said  agreement  they  did 
sell  said  lot,  and  joined  in  a  deed,  and  con- 
veyed tbe  same  to  the  purchaser,  and  par- 
chased  with  the  proceeds  thereof  another 
tract  of  land,  and  took  the  title  to  the 
same  In  the  appellant,  granting  to  the 
said  David  tbe  use  and  control  of  the  same 
during  his  life,  simply  substituting  the  real 
estate  purchased  for  that  sold  under  the 
same  agreement  to  nurse  and  properly 
take  care  of  the  said  Jane  and  David; 
that  David  took  possession  of  said  tract 
so  purchased,  and  held  the  same  until  his 
death,  when  the  appellant  took  posses- 
sion, and  has  ever  since  held  the  same; 
that  in  1883  the  said  David  was  attacked  ' 
with  strangulated  hernia,  and  wau  in 
great  need  of  medical  and  surgical  aid  and 
treatment  to  be  relieved  and  have  tbe 
bernia  reduced;  thut  be  called  upon  the 
appellantto  provide  him  with  proper  med- 
ical aid  to  relieve  him,  which  she  neglected 
and  refused  to  provide  for  him,  and  while 
so  afflicted  he  called  upon  the  said  claim- 
ant, Bence,  and  he  reduced  the  hernia,  and 
rendered  the  services  of  the  value  of  $100, 
which  he  seeks  to  recover;  that  such  serv- 
ices so  rendered  were  necessary  to  the 
proper  nursing  and  taking  proper  care  of 
said  David,  as  the  appellant  had  contract- 
ed to  do;  that  when  said  services  were  so 
rendered,  and  at  the  date  of  the  death  of 
said  David,  he  had  no  other  propertythan 
that    conveyed    as  aforesaid;    and   said 
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claimant  aake  that  be  hnve  judsment 
agralnat  the  estate  and  said  Sa'rrilda  Hutf- 
mond  for  the  amoant  of  his  claim,  and 
that  the  same  be  declared  a  lien  upon  all 
of  said  real  estate  soconveyed  to  and  now- 
owned  by  the  said  appellant, describing-  it, 
and  that  the  same  be  aabjected  to  sal'  .'or 
the  payment  of  said  claim.  The  a^^pel- 
lant  demurred  to  the  complaint  for  want 
of  facts,  and  upon  the  ground  that  she 
■was  an  improper  party.  It  is  contended 
that  under  the'  contract  as  stated  In  the 
deed  the  appellant  was  not  under  any  ob- 
ligation to  furnish  medical  aid.  We  can- 
not concur  in  such  a  construction  of  the 
contract.  It  appears  from  the  averments 
in  the  complaint  that  Jane  and  David 
RudisUl  conveyed  to  their  daughter,  the 
appellant,  all  the  real  estate  they  owned, 
and  being  all  of  their  property ;  she  agree- 
ing in  consideration  therefor  to  "board, 
nurse,  and  take  proper  care  of  them,  tlie 
said  Jane  Rudislll  and  David  Rudisill,  dur- 
ing their  natural  lives."  The  agreement 
to  board,  nurB&  and  take  proper  care  in- 
cluded the  dolol;  and  furnishing  to  them 
whatever  was  reasonably  necessary  for 
their  subsistence  and  comfort.  It  would 
be  unreasonable  to  so  construe  such  an 
agreement  as  that  the  child  might  stand  Uy 
in  times  of  sickness  and  permit  the  parent 
to  suffer  and  die  from  want  of  reasonable 
and  proper  medical  aid,  and  yet  not  be  lia- 
ble for  a  breach  of  thecontract.  Such  treat- 
ment and  neglect  would  not  be  a  compli- 
ance with  the  con  tract,  either  in  regard  to 
the  nursing  or  taking  proper  care.  To 
nurse  and  take  pi'oper  care,  lu  the  sense  in 
which  they  are  used  in  this  agreement, 
mean  to  supply  the  grantors  with  and  to 
do  tor  them  whatever  was  necessary  in 
case  of  BlcknesB  to  restore  them  to  health 
again;  and,lf  the  appellant  could  not  sup- 
ply such  wants  or  render  such  services  In 
person,  she  was  bound  to  provide  them 
such  nursing  and  care,  even  if  she  had  to 
employ  others  to  render  the  services.  The 
contract  did  not  limit  the  appellant's  lia- 
bility to  such  nursing  and  care  as  she  was 
able  to  render  to  them  in  person. 

The  complaint  alleges  facts  showing  a 
necessity  for  the  reduction  of  the  hernia, 
and  that  it  was  proper  care  and  nursing 
to  have  it  reduced;  that  the  decedent  re- 
quested the  appellant  to  have  It  done,  to 
employ  a  physician,  and  she  refused  to  do 
so,  and  thereupon  he  called  upon  and  em- 
ployed the  claimant  Bence,  who  under- 
took to  and  did  reduce  it;  and  that  proper 
nursing  required  the  reduction  of  the  her- 
nia. The  averments  of  the  complaint 
show  that  the  appellant  refused  to  com- 
ply with  her  contract  and  perform  her 
part  of  the  agreement  she  had  entered  in- 
to with  the  decedent,  and  he  was  com- 
pelled to  procure  another  person  to  do 
what  the  appellant  had  agreed  to  do.  Un- 
der the  decisions  of  this  court  be  had  a 
right  at  least  to  recover  from  her  the 
amount  he  was  compelled  to  pay  by  rea- 
son of  her  neglect  and  refusal  to  comply 
with  her  contract,  and  to  have  it  declared 
a  lien  upon  the  property  ao  conveyed  to 
her  as  a  consideration  for  such  services. 
Some  of  the  decisions  even  go  far  enough 
to  hold  it  to  be  a  consideration  subse- 
quent,, the    non-perlormauce    of     which 


worked  a  forfeiture  of  the  land  con- 
veyed ;  but  it  is  not  necessary  to  go  to 
that  extent  In  this  case.  Hamilton  v. 
Burricklow,  96  Ind.  398;  Lindsay  v.  Glass, 
119  Ind.  301,  21  N.  E.  Kep.  897;  Rlchter  v. 
Richter,  111  Ind.  456, -12  N.  E.  Rep.  698; 
Ikerd  v.  Beavers,  106  Ind.  483,  7  N.  E.  Rep. 
326;  Copeland  v.  Copeland,  89  Ind.  29.  The 
decedent  having  the  right  to  call  upon 
claimant  to  render  the  services  contracted 
tq  be  performed  by  the  appellant,  and 
which  she  failed  to  render,  and  having  a 
right  to  collect  from  her  the  amount  nec- 
essarily paid  out,  and  having  a  lien  de- 
clared; the  appellee,  Bence,  having  per- 
formed the  services  at  the  request  of  the 
decedent,  the  value  of  which  the  decedent 
had  a  right  to  recover,  and  had  a  Hen  se- 
curing the  same,— the  appellee,  Bence,  had 
the  right  in  equity  to  be  substituted  to 
the  rights  of  the  estate.  To  illustrate  the 
principle  more  clearly,  suppose  the  debt 
bad  matured  in  the  life-time  of  the  de- 
cedent, the  parties  would  be  in  the  posi- 
tion of  the  decedent  owing  the  debt  to 
Kence,  and  bis  daughter  would  be  owing 
it  to  the  father,  the  decedent,  and  it  would 
be  secured  by  a  lien  on  the  real  estate. 
The  father  being  insolvent,  the  only 
method  by  which  the  debt  could  be  col- 
lected would  be  by  foreclosure  of  the  lien. 
If  the  appellee,  Bence,  could  not  be  subro- 
gated to  the  rights  of  the  father  by  reason 
of  the  debt  secured  by  the  lien  being  in  fact 
due  to  him,  he  would  be  without  remedy. 
Certainly,  under  such  circumstances.  In  the 
life-time  of  the  father  the  appellee,  Bence,- 
could  have  enforced  the  lien  and  collected 
his  debt,  and  he  does  not  lose  this  right 
by  his  death.  The  same  principle  is  appli- 
cable as  in  case  of  a  surety  holding  an  in- 
demnity. As  in  case  of  a  surety  taking  a 
mortgage  indemuifying  him  against  the 
payment  of  the  debt  of  the  principal,  the 
surety  being  insolvent,  the  creditor  may 
be  sut)rogated  to  the  rights  of  the  surety, 
and  foreclose  the  mortgage  given  to  the 
surety  to  secure  the  debt.  In  this  case  the 
appellant  Mrs.  Hutfmond  is  in  fact  the 
principal  debtor;  she  Ic  the  person  ulti- 
mately liable  to  pay  the  debt,  though  up- 
on the  face  of  the  contract  she  is  liable  di- 
rectly to  her  father,  and  the  debt  Is  secured 
by  a  lien  upon  her  land.  In  principle,  it  is 
like  unto  a  case  where  A.  and  B.  make  an 
agreement  whereby  A.  purchases  property 
of  C.  and  gives  his  note  to  C.  for  the 
amount.  Afterwards  A.  turns  over  the 
property  to  B.,  and  B.  gives  A.  a  mort- 
gage to  indemnify  him  against  the  pay- 
ment of  the  debt.  A.  is  Insolvent.  A  suit 
against  him  by  C.  would  be  of  no  avail; 
but  B.  has  agreed  and  is  liable  for  the  pay- 
ment of  the  same  debt  to  A.,  and  has  re- 
ceived a  consideration  for  such  agreement, 
and  has  secured  its  payment  by  a  mort- 
gage. Clearly  C.  would  have  a  right  to  be 
subrogated  to  the  rights  of  A.,  and  fore- 
close the  mortgage  and  collect  his  debt. 
In  this  case,  Mrs.  Huffmond,  by  the  con- 
tract, indemnifled  David  Rudisill,  by  a  lien 
upon  her  real  estate,  ngaiust  any  expense 
or  liability  for  services  in  being  nursed 
and  taken  proper  care  of  during  life.  She 
falls  to  comply  with  the  agreement,  and 
he  is  compelled  to  and  does  call  upon 
Bence  to  render  to  him  the  serrlces  Mrs. 
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Hatfmonrl  had  agreed  to  render.  Mrs. 
HuBmoud  Is  liable  to  pay  to  BudloiU  the 
valae  of  the  services,  but  he  has  no  money 
or  property  wherewith  to  pay  lor  the 
same,  and  it  is  but  equity  that  Benne 
should  have  the  riiifat  to  be  subrogated  to 
the  rights  ofRudlsill,  and  collect  from  Mrs. 
Hulfmond  the  debt.  It  is  but  permitting 
the  relief  to  be  granted  In  the  one  action 
which  otherwise  would  require  two.  The 
Identical  debt  for  which  Mrs.  Huffmond  is 
liable  Is  due  to  Bence,  who  rendered  the 
services.  Mrs.  Huffmond  was  in  tact  the 
principal  debtor,  and  her  father  was  her 
surety,  though  primarily  liable  to  Bence. 
It  is  settled  law  that  securities  held  by  a 
surety  for  the  payment  of  a  debt  are 
held  by  him  for  the  payment  of  the  debt,  and 
the  creditor  may  resort  to  them  for  the 
collection  of  his  debt.  See  RIttenhouse  v. 
Kemp,  87  Ind.  258-262.  and  authorities 
cited.  Sanders  v.  Weelbnrg.  107  lud.  266, 
7  N.  E.  Rep.  573.  In  Booker  v.  Benson,  83 
lud.  250,  It  Is  held  that  subrogation  does 
not  depend  on  privity  nor  strict  surety- 
ship. It  Is  the  mode  by  which  equitycom- 
pelB  the  oltlmate  discharge  of  a  debt  by 
blm  who  In  good  conscience  ought  to  pay 
It,  and  to  release  him  whom  none  but  the 
creditor  could  compel  to  pay  it;  and  this 
doctrine  is  applicable  to  the  facts  in  this 
rase.  There  was  no  error  In  overruling 
the  demurrer. 

The  next  error  assigned  is  the  sustain- 
ing of  the  demurrer  to  the  second  para- 
graph of  the  appellant's  answer.  There  is 
no  discussion  of  the  question  presented  by 
this  ruling  except  to  say  that  It  is  a  good 
enswer.  We  think  there  Is  no  error  in  sus- 
taining the  demurrer.  The  next  error  Is 
that  the  court  erred  In  overruling  appel- 
lant's motion  and  request  to  try  the  Issues 
In  the  case  by  a  Jury.  In  Ketcham  v.  Coal 
Co.,  88  Ind.  615,  it  is  held  that  this  ques- 
tion can  only  be  presented  by  a  motion 
for  new  trial.  The  only  additional  error 
discussed  relates  to  the  sufficiency  of  the 
evidence.  There  Is  some  evidence  support- 
ing tbe'l^ndlng,  and  we  cannot  disturb  It. 
There  was  no  objection  to  the  order  and 
Judgment  in  the  case,  and  no  motion  to 
modify  it,  and  no  question  is  presented  as 
to  the  right  of  the  appellee  to  a  lien  npon 
the  real  estate  purchased  and  conveyed  to 
the  appellant  by  the  third  party  In  lieu  of 
the  lot  originally  conveyed  by  the  Rudl- 
stlls.  Judgment  affirmed,  at  costs  of  the 
appellant. 

CoFFET.  J.,  took  no  part  in  the  decision 
of  this  case. 

(US  Ind.  14B) 

Bddd  V.  Rbidelbacr. 
(Supreme  Court  of  InMana.    April  25, 1891.) 

DBAIMAOK — HEARIMa  ON  Appbai.. 
In  proceediDgs  for  the  constmction  of  a 
pablic  ditoh,  where  viewers  were  appointed,  and 
reported  first  adversely  to  the  petitioner,  and  su  bse- 
qnenUy,  by  order  of  the  commissioners'  court,  met 
and  reported  in  his  favor,  an  objection,  not  raised 
before  the  l>oard  of  commissioners,  will  noi  be 
heard  on  appeal  in  the  circuit  court 

Api>eal  from  circuit  court,  Pulaski  coun- 
ty :  George  Bukson,  Judge. 

Nye  &  Nye,  for  appellant.  Spangler  <t 
Stf.ia,  for  appellee. 


Elliott,  J.  The  appellee  petitioned  for 
the  constrnctlou  Of  a  public  dltcb.  View- 
ers were  appointed.  They  first  reported 
adversely  to  the  petitioner,  but  subse- 
quently met  under  the  order  of  the  court, 
and  reported  in  bis  favor.  The  appellant's 
land  was  assessed.  He  did  not,  so  far  as 
the  record  discloses,  file  any  motion  or  re- 
monstrance in  the  commissioners'  court 
nor  in  the  circuit  court.  He  appealed  from 
the  order  of  the  commissioners,  and  insists 
upon  a  reversal  of  the  Judgment  of  the  cir- 
cuit court,  upon  the  ground  that  it  erred 
in  overruling  his  motions  for  a  venire  de 
novo  and  for  a  new  trial.  The  verdict 
reads  thus:  "  We.  the  Jury,  find  for  the  pe- 
titioner, Reideibach,  that  the  proposed 
ditch  will  be  of  public  benefit  and  utility; 
that  the  assessments  for  its  coustruction 
are  in  proportion  to  its  benefits;  and  that 
the  rou  te  thereof  is  practicable. "  This  ver- 
dict finds  all  that  the  statute  under  which 
the  proceedings  were  had  requires  the 
board  of  commissioners  to  find.  Rev.  St. 
18S1,  §  4294.  This  we  deem  sufficient,  in 
view  of  the  fact  that  no  remonstrance  was 
filed  by  the  appellant.  We  do  not  mean 
to  be  understood  as  holding  that  it  was 
necessary  for  the  verdict  to  be  as  full  as 
it  is,  for  the  appellant  presented  no  issue 
for  trial.  -We  cannot,  indeed,  perceive  up- 
on what  ground  he  had  a  right  to  go  to 
the  jury.  He  acquiesced  in  the  finding  of 
the  viewers,  because  he  made  no  objection. 
It  has  been  again  and  again  decided  in 
this  class  of  cases  that  only  such  objec- 
tions can  be  relied  on  In  the  circuit  court 
as  were  appropriately  presented  to  the 
board  of  commissioners.  Updegraff  v. 
Palmer,  107  Ind.  181,  6  N.  E.  Rep.  353; 
LIpes  V.  Hand.  104  Ind.  603,  1  N.  E.  Rep. 
871,  and  4  N.  E.  Rep.  160:  Smith  v.  Smith, 
97  Ind.  373;  Rominger  v  Simmons,  88  Ind. 
453;  Lowe  v.  Ryan,  94  Ind.  450;  Reynolds 
V.  Shults,  106  Ind.  291.  6  N.  E.  Rep.  619; 
Green  v.  Elliott,  86  Ind.  63.  In  the  case  of 
Metty  V.  Marsh,  134  Ind.  18.  23  N.  E.  Rep. 
702,  it  was  said :  "  It  has  been  so  often  ad- 
Judged  by  this  court,  in  oases  analogous 
to  this,  that  no  matter  not  put  In  issue  be- 
fore the  board  of  commissioners  can  be 
tried  on  appeal  to  the  circuit  court,  that 
little  can  be  said  in  elaboration  of  the  prin- 
ciple." The  error  of  the  trial  court  was 
In  permitting  a  trial,  since  there  was  no 
Issue  to  try:  but  of  this  the  appellant 
cannot  complain.  What  we  have  said 
effectually  disposes  of  the  specification  of 
error  based  on  the  ruling  denying  a  new 
trial.    Judgment  affirmed. 
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{Su/jpreme  Court  of  Indiana.    April  24,  1891.)  . 

KxEMPTIONa  —  JOINDBK  OF  CAUSES    OV  AonON— 
(JONTRACT  AND  TOBT. 

In  an  action  to  set  aside  a  sheriff's  sale  of 
land,  it  appeared  that  plaintiff  recovered  a  judg- 
ment upon  a  complaint  uniting  two  causes  of  ac- 
tion in  tort  with  one  on  contract.  Held,  that  de- 
fendant is  entitled  to  treat  the  judgment  as  one 
rendered  upon  contract,  and  to  claim  his  exemp- 
tion. 

Appeal  from  circuitcourt,  Warren  coun- 
ty; J.  M.  Rabb,  Judge. 
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J.  McCabe  &  Son,  for  appellant.  W.  P. 
Rhodes,  for  appellee. 

COFFKY,  J.  This  was  an  action  by  the 
appellpe  agaiaat  the  appellant  to  set  aside 
a  sheriff's  sale  of  real  estate.  The  com- 
plaint alleges  that  the  appellee  recovered 
a  jud;?raent  In  the  Warren  circuit  court 
against  the  appellant  upon  a  contract; 
that  he  caused  an  execution  to  issue  there- 
on, which  was  levied  upou  the  real  estate 
desoribed  in  the  complaint;  that  at  the 
time  of  the  i-endition  of  said  judgment, 
and  at  the  time  of  said  levy,  the  appellant 
was,  and  lor  a  longtime  prior  thereto  bad 
been,  a  bona,  Ode  resident  householder  of 
Warren  county,  Ind.,  and  the  head  of  a 
family ;  that  he  was  not  the  owner  of  prop- 
erty of  the  value  of  $600;. that  he  made 
out  and  tendered  to  the  sheriff  holding  the 
execution  on  said  judgment  a  schedule  of 
all  his  property,  and  demanded  that  the 
same  be  set  off  to  him  as  exempt  from  ex- 
ecution, but  that  notwithstanding  the 
premises  the  sheriff  proceeded  to  and  did 
sell  aaid  property,  and  the  appellant  be- 
came the  purchaser  Thereof.  Prayer  that 
the  sale  be  set  aside  and  the  title  quieted. 
Atrial  of  the  cause  resulted  in  a  finding 
and  decree  in  favor  of  the  appellee,  from 
which  this  appeal  is  prosecuted.  The  on- 
ly question  in  the  case  relates  to  the  suffi- 
ciency of  the  evidence  to  suetain  the  find- 
ing of  the  court.  The  real  controversy 
arises  out  of  the  dispute  an  to  whether  the 
record  in  the  suit  of  the  appellant  against 
the  appellee,  resulting  In  the  Judgment  up- 
on which  the  land  was  sold,  furnishes  suf- 
ficient evidence  that  tbe  judgment  was 
rendered  upon  a  contract,  expresR  or  im- 
plied ;  that  record  fumlKhing  all  the  evi- 
dence in  thiscause  upon  that  subject.  The 
judgment  was  rendered  upon  a  complaint 
consisting  of  three  paragraphs.  The  first 
paragraph  is  a  common  count  /or  goods 
sold  and  delivered,  to  which  is  attached  a 
bill  of  particulars.  The  bill  of  particulars 
consists  of  nnmeroQS  items  of  charges  and 
credits,  showing  a  balance  due  thereon 
amounting  to  4^53.66.  The  judgment  was 
rendered  for  that  sum  upon  default.  The 
second  paragraph  of  the  complaint  alleges 
that  the  defendant  in  that  action  bought 
certain  described  personal  property  from 
the  plaintiff,  and  obtained  possession 
thereof,  fraudulently  Intending  to  cheat 
the  plaintiff  out  of  the  same  by  failiug  to 
pay  therefor,  and  that  at  the  time  he  pur- 
chased the  same  lie  did  not  intend  to  pay 
the  plaintiff.  In  this  paragraph  the  plain- 
tiff prayed  for  judgment  for  flOO.  The 
third  paragraph  of  the  complaint  charges 
the  defendant  in  tbe  action  with  taking 
certain  described  personal  property  of 
which  the  plaintiff  was  the  owner,  and 
converting  it  tu  hisown  use, and  demands 
judgment  for  9150.  In  that  action  the  ap- 
pellee made  default,  and  judgment  was 
rendered  against  him  as  we  have  stated, 
for  the  sum  of  963.66.  The  bill  of  par- 
ticuliirs,  above  referred  to,  was  verified  by 
the  affidavit  of  the  appellant,  thereto  at- 
tached. Cnder  our  statute,  no  exemption 
can  be  had  upon  a  judgment  rendered  In 
actions  for  tort.    Gentry  v.  Purcell,84lDd. 


88;  Nowling  v.  Mcintosh,  89  Ind.  5.93. 
The  judgment  under  Investigation  was 
rendered  upou  a  complaint  containing  one 
paragraph  based  upon  acontract and  two 
based  upon  alleged  tort.  There  Is  noth- 
ing in  the  record  from  which  it  can  be  as- 
certained with  absolute  certainty  as  to 
whether  it  is  based  upon  the  one  para- 
graph or  the  other,  or  in  part  upon  one 
and  in  part  upon  another;  but  it  must 
not  be  forgotten  that  the  presumption  of 
law  is  always  against  fraud  and  wrong- 
doing. In  aid  of  this  presumptioo,  we 
think  the  fact  that  the  judgment  was 
rendered  for  the  exact  amount  shown  by 
the  bill  of  particulars  to  be  due  furnishes 
strong  evidence  that  sucli  judgment  was 
based  upon  the  first  paragraph  of  tbe 
complaint,  which  counted  upon  a  con- 
tractlor  goodssold  and  delivered.  Assum- 
ifig,  however,  without  dtM:id1ng,  that  this 
evidence  was  not  sufficient  to  prove  that 
the  judgment  In  question  was  rendered 
upon  a  contract,  express  or  implied,  we 
think  the  judgment  of  tbe  circuit  court 
should  be  affirmed  upon  another  ground. 
It  Is  conceded  by  the  appellant  that  It  was 
a  misjoinder  of  cau8es  of  action  to  join 
with  an  action  on  contract  a  cause  of  ac- 
tion Bounding  in  tort.  In  the  action 
aouDding  in  tort  the  appellant's  rights 
against  tbe  appellee  were  superior  to  his 
rights  in  the  action  on  contract.  In  this: 
in  the  former  he  had  the  right  to  exhaust 
all  the  property  of  the  appellee  in  tbe  pay- 
ment of  any  judgment  be  might  recover, 
while  in  tbe  latter  the  appellee  bad  tbe 
right  to  9600  as  exempt  from  execution. 
The  appellant  could  not  enlarge  his  rights 
under  the  contract  upou  which  be  sues  by 
improperly  uniting  It  with  his  right  of  ac- 
tion sounding  in  tort.  The  rule  la  that 
where  a  creditor  has  two  classes  of  claims 
against  bis  debtor,  by  uniting  them  in 
one  suit;  and  obtaining  judgment  there- 
on, he  reduces  that  in  which  his  rights  are 
superior  to  a  level  with  that  in  which  his 
rights  are  inferior.  Freem.  Ex'ns,  {  217; 
Hickox  V.  Fay,  86  Barb.  9;  Holmes'v-Far- 
rls,  63  Me.  818.  In  this  case  there  may  be 
doubt  as  to  whether  the  judgment  rests 
upon  the  paragraph  of  thecomplaint  based 
upon  tbe  contract,  or  upon  the  para- 
graphs based  upon  the  tort  therein  set 
out,  or  as  to  whether  tbe  judgment  is 
based  in  part  upon  the  contract  and  In 
part  upon  the  tort.  If  tbe  judgment  was 
based  in  part  upon  the  contract  and  in 
part  upon  the  tort,  If  tbe  amount  recov- 
ered on  the  tort  conid  be  ascertained, 
the  appellee  would  have  the  right  to  pay 
that  amount  and  claim  bis  exemption  on 
the  former.  Keller  v.  McMahan,  77  Ind. 
62.  By  improperly  uniting  his  right  of  ac- 
tion for  the  tort  with  his  right  of  action 
on  the  contract,  and  taking  judgment  In 
such  form  as  to  preclude  the  possibility 
of  separating  one  from  the  other,  rhe  ap- 
pellant has  reduced  his  rights  as  against 
the  appellee  to  the  rights  be  possessed  un- 
der the  contract.  The  appellee,  therefore, 
is  entitled  to  treat  the  judgment  as  one 
rendered  upon  the  contract,  and  is  en- 
titled, in  our  opinion,  to  claim  and  have 
his  exemption.    Judgment  affirmed. 
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LOY  t.  LOT. 
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Lot  v.  Lot. 


{Sttpreme  Coum  of  Iniiana.    April  25, 1891.) 
Husband  and  Win  —  Desbrtion  bt  Husband— 

RiGBTS  OF  WlPB  TO  UbS  PbKSONALTI  FOK   SUP- 
POBT. 

1.  A  wife,  wtiose  hnsband  has  deserted  her, 
and  fails  to  provide-  for  her  and  her  children's 
support,  has  the  rirht  to  oanse  the  land  left  in 
her  xxjssession  to  be  cultivated,  and  to  nse  so 
much  of  the  crop  as  may  be  necessary  for  such 
support,  and  her  rights  are  superior  to  those  of  a 
chattel  mortgagee  of  her  hnsband  with  notice  of 
the  oiruomstances. 

a.  It  is  not  necessary  to  the  wife's  rights  that 
the  father  shall  have  relinquished  his  claim  to 
the  services  of  the  minor  children,  who  cultivated 
the  crop,  otherwise  than  by  his  abandonment  of 
and  failare  to  support  them  and  his  wife. 

Appeal  from  circuit  coart,  HendrlclcB 
coanty  ;  J.  V.  Hadley,  Judge. 

Clark  A  McQuown,  for  appellant.  L.  U. 
Campbell,  lor  appellee. 

M'li^LKB,  J.  Tbls  was  an  action  broagbt 
by  the  appellant  to  enjoin  tlie  appellee 
from  \iBiug  ur  removing  a  lot  of  corn. 
The  complaint  avers  that  Amos  D.  Loy, 
on  tbe  10th  day  o(  September,  18X8,  execut- 
ed to  the  piaintiff  a  chattel  mortKSge  on 
about  30  acres  of  growing  corn  and  other 
persoaal  property,  to  secure  the  payment 
of  certain  notes  executed  by  said  Amos  D. 
to  tbe  plain tlR;  that  by  tbe  terms  of  tUe 
mortgage,  and  by  reason  of  the  failure  ol 
the  mortgagor  to  pay  the  notes  therein 
mentioned  at  maturity,  the  plaintiff  took 
possession  of  the  mortgaged  property,  and 
became  tbe  absolute  owner  thereof;  that 
the  defendant  has  cut  up  and  placed  in 
shocksfouracresof  tbe  corn,  and  is  proceed- 
injc  to  remove  portions  of  tbe  same,  and 
to  feed  it  to  stock.  To  this  complaint  the 
defendant  answered  iq  two  paragraphs: 
(1)  A  general  denial;  (2)  that  she  was, 
•  and  for  19  years  had  been,  the  wife  of  tbe 
mortgagor,  Amos  D.  Loy;  that  in  March, 
1888,  said  Amos  deserted  the  defendant 
and  their  four  minor  children,  and  express- 
ly relinquished  bis  claim  to  tbe  services  of 
bis  children;  that  since  that  time  be  has 
failed  to  make  any  provision  for  the  sup- 
port of  his  wife  and  children,  but  left  theui 
destitute,  aud  liable  to  suffer;  that  there- 
upon the  defendant  procured  her  sons  to 
plant  and  cultivate  the  crop  of  com  in 
controversy  for  her  and  their  support, 
and  that  the  same  constitutes  h^r  and 
their  sole  dependence  for  subsistence ;  that 
tbe  com  was  raised  on  the  family  home- 
stead, where  she  and  lier  children  lived  to- 
gether as  onefamily ;  that  she  at  all  times 
had  possession  of  tbe  com,  and  that  the 
plaintiff  bad  at  the  time  of  the  execution 
of  tlie  mortgage  knowledge  of  all  these 
facts.  A  demurrer  was  overruled  to  this 
paragraph,  and  tbe  action  of  the  court  in 
so  doing  Is  assigned  aserror.  No  authori- 
ty has  been  cited,  and  we  have  been  una- 
ble to  find  any,  directly  bearing  upon  the 
question  ol  law  Involved.  The  law  places 
no  restriction.  In  the  interest  of  tbe  wife, 
upon  the  power  of  a  husband  to  dispose  of 
his  personal  estate.  Pond  v.  Sweetser,  85 
Ind.  144.  That  the  hnsband  is  under  legal 
obligation  to  support  bis  wife,  unless  sbe 
has  forfeited  her  right,  or  waived  It, 
whether  they  are  living  together  or  apart. 


is  so  well  established  that  it  would  be 
useless  to  cite  authorities  in  support  of  the 
proposition.  The  common-law  remedies 
by  which  the  wife  could  enforce  her  right 
by  application  of  tbe  rules  of  agency  in 
binding  the  credit  of  the  husband  for  tlie 
wile's  necessaries  have  been  greatly  en- 
larged by  various  statutes,  giving  her  in 
addition  tbe  direct  remedies  by  suit  for 
alimony  and  maintenance.  The  purpose 
in  the  enactment  of  these  statutes  has  not 
been  to  curtail  or  limit  tbe  rights  and 
remedies  of  the  wife  whose  husband  has 
absconded,  but  to  enlarge  and  make  them 
more  efficient.  A  busband  who  wrongful- 
ly a  band  one.  and  refuses  to  support  his 
wife  and  family  not  only  subjects  himself 
to  the  various  civil  and  crimiual  penalties 
provided  by  legislative  enactment,  but  he 
impliedly  clothes  her  with  authority  to- 
feed  and  clothe  herself  and  children  by  the 
ordinary  use  and  consumption  of  thepro;)- 
erty  left  In  her  possession,  and  to  a  limit- 
ed extent  to  ex<*rcise  such  authority  and 
control  over  bis  property  and  business  as 
may  be  necessary  for  its  preservation  and 
the  support  of  herself  and  children.  It  has 
been  held  that  If  the  wife  is  entirely  unpro- 
vided for  by  her  husband,  she  may  sell 
such  of  his  personal  property  as  will  sup- 
ply ber  necesHltles.  Abern  v.  Easterby,  42 
Conn.  546.  When  a  husband  and  father 
abdicates  his  position  in  the  family,  tlie 
law  will  not  require  bis  family  to  starve 
or  go  unclothed,  or  his  fields  to  stand  utP- 
cultivated,  for  want  of  authority  In  his 
wife  to  take  his  place  in  the  management 
of  affairs.  Tbe  legislature  hais  recognised 
the  agency  of  the  wife  by  permitting  her, 
in  his  absence,  to  claim  his  property  as  ex- 
empt from  execution.  Rev.  St.  1881,  §  71.5. 
In  our  opinion,  the  appellea  had  the  right, 
under  tbe  clirumstauces  set  forth  in  the 
complaint,  to  cause  the  land  left  in  her 
possession  to  be  cultivated  duriug  bis  ab- 
sence lor  her  own  support  and  that  uf 
h>>r  children;  and  that,  after  tbe  crop  of 
com  had  been  raised  and  matured, 
she  bad  some  rights  Id  tbe  same  superior 
to  her  husband  or  his  grantee  or  mort- 
gagee with  notice.  That  she  was  entitled 
to  hold  and  use  so  much  of  the  crop  thus 
planted  and  cultivated  by  her  procure- 
ment as  was  necessary  to  procure  the  nec- 
essaries of  life  for  herself  and  infant  chil- 
dren is  unquestionable.  Tbe  court  did  not 
err  in  overruling  the  demurrer  to  tbe  Sec- 
ond paragraph  of  answer. 

The  appellant  contends  that  there  was 
not  sufficient  evidence  to  support  the  flnd- 
ingandjudgmentof thecourt;  theclalm be- 
ing made  that  there  was  no  evldencetend- 
Ing  to  show  that  the  father  hud  relin- 
quished his  claim  to  tbe  services  of  his  chil- 
dren. We  do  not  regard  this  as  an  import- 
ant element  In  this  case,  but  are  satisfied 
that  little  else  than  the  abandonment  of  tbe 
children  and  tlielrmotherneedbeshowuto 
establish  their  emancipation.  luKoUings- 
worth  v.  Swedenborg,  49  Ind.  378,  the 
court  cite  with  approval  this  language: 
"  Whilst  it  Is  the  duty  of  a  father  to  nour- 
ish, support,  and  maintain  his  minor  child, 
itisequallytheduty  of  tbechlld  to  obey  and 
serve  his  father  in  all  that  may  be  reason- 
ably required  of  him.  These  duties  are  re- 
ciprocally binding  upon  tbe  parties,— sup- 
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port  and  matntenance  on  the  one  hand, 
and  obedience  and  service  on  the  other, 
the  one  being  dependent  upon  and  com< 
penflatory  of  the  other.  And,  although 
the  general  principle  la  clear  and  unqnes- 
tloned  that  the  father  Is  entitled  to  the 
servicee  of  his  minor  child,  and  to  all  that 
such  child  earns  by  his  labor,  yet  it  seems 
to  be  equally  clear  that,  as  the  right  of 
the  father  to  the  services  of  the  child  Is 
founded  upon  his  duty  to  support  and 
maintain  his  child,  If  be  should  fall,  neg- 
lect, or  refuse  to  observe  and  perform  his 
duty,  his  right  to  the  services  of  his  child 
should  cease  to  exist. "  We  have  read  the 
evidence,  and  And  that  it  fully  aupporta 
the  second  paragraph  of  answer.  Judg- 
ment affirmed. 


.(131  Ind.  177)  1 

Habshbabgeb  et  al.  v.  BIidland  Rt.  Co.i 
{Supreme  Court  of  Indiana.    April  25,  1891.) 

LiMiTATloss — Occupation  of  Land  bt  Railboad 
— Abaudonmbnt. 

1.  In  an  action  against  a  railroad  company 
for  damages  In  constructing  its  line  over  lands 
now  owned  by  plaintiff,  which  lands  she  inherit- 
ed from  her  parents,  it  appears  that  a  railroad 
company  entered  upon  the  land  in  1873,  during 
the  life-time  of  plaintiff's  ancestor,  the  then 
owner,  and  constructed  the  grade  of  its  road 
across  it  with  the  knowledge  and  consent  of  the 
said  owner.  The  company  mortgaged  the  prop- 
erty, and  defendant  purchased  at  foreclosure 
sale,  and  l>ecame  the  owner  of  and  succeeded  to 
the  rights  of  the  old  road.  Plaintiff  acquired 
title  to  the  land  across  which  the  road  is  huilt 
in  1876,  and  began  this  action  in  1888.  Held, 
that  the  cause  of  action  tor  damages  accrued  in 
1873  iu  favor  of  the  then  owner,  and  the  right  of 
recovery  is  barred  by  the  lapse  of  sis  years  from 
that  time. 

2.  There  was  no  abandonment  of  the  rights 
acquired  by  the  old  company,  but  defendant 
took  possession  by  virtue  ox  its  purciiase  as  suo- 
cessor  to  its  rights. 

3.  It  was  not  error  to  exclude  evidence  con- 
cerning the  administration  and  settlement  of  the 
estate  of  plaintifTsdecedentt  as  plaintiff  acquired 
no  right  of  action  as  heir. 

Appeal  from  circuit  court,  Montgomery 
county;  E.  C.  Snyder. Judge. 

Wrigbt  &  Seller  and  E.  V.  Brookshire, 
for  appellants.  T.  F.  Davidson,  for  appel- 
lee. 

Olds.  C  J.  This  proceeding  wan  com- 
menced by  the  appellants,  Mary  M.  Hursb- 
baj'ger  and  Jacob  M.  Harshbarger.  her 
husband,  against,  the  appellee,  tor  the  as- 
sessment of  damages  accruing  by  reason 
of  the  construction  of  a  railroad  across  the 
lands  now  owned  by  the  said  appellant 
Mary  M.,  which  lands  she  Inherited  from 
h3r  father  and  mother.  The  alleged  er- 
rors discussed  are  that  the  court  erred  In 
sustaining  appellee's  motion  for  Judgment 
on  the  special  verdict;  that  the  court 
erred  In  overruling  appellants'  demurrer 
to  the  2d,  Tth,  8th,  and  13th  paragraphs 
of  appellee's  answer;  that  thccourt  erred 
in  overruling  appellants*  motion  for  a 
new  trial.  The  facts  found  In  the  special 
verdict  are  that  appellant  Mary  M.  Uarsb- 
barger  is  now,  and  was  on  the  24th  day 
of  April,  1888,  the  owner  in  fee  and  in  the 
full  possession  of  the  tract  of  land  across 
which  the  railroad  is  constructed,  particu- 
larly describing  it;  that  she  has  been  the 
owner  of  and  in  possession  of  the  same 
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since  the  year  1876;  that  one  Henry  Myera 
was  the  owner  of  said  land,  and  in  the 
possession  of  the  same,  continuously  for 
more  than  20  years  immediately  i>rior 
thereto;  that  Henry  Myers  died  December 
:?7, 1875;  that  Hannah  Myers,  widow  of 
Henry,  died  January  6,  1876;  that  the 
said  appellant  Mary  M.  was  the  only  child 
and  sole  heir  of  the  said  Henry  and  Han- 
nab  Myers:  that  in  1871  the  Anderson, 
Lebanon  &  St.  Louis  Railroad  Company 
surveyed  a  line  of  a  proposed  railway 
over  and  across  said  tract  of  land ;  that  In 
1873  said  railway  company  entered  upon 
said  lands,  and  built  a  grade  upon  and 
across  the  same,  occupying  for  said  pur* 
pose  a  strip  of  land  10(1  feet  in  width,  par* 
ticularly  describing  it ;  that  the  appellee  is 
the  successor  of  the  Anderson,  Lebanon  & 
St.  Louis  Railway,  having  become  the 
owner  of  all  its  rights  and  franchises  by 
the  purchase  at  a  foreclosure  sale;  that 
in  1887  appellee  entered  upon  the  t»aid 
lands  and  said  strip,  and  restored  the 
grade  theretofore  existing,  and  laid  down 
its  ties  and  iron,  and  has  now,  and  had  at 
the  beginning  of  this  proceeding,  a  rail- 
road fully  completed  and  in  operation 
over  and  upon  said  land ;  that  neither  the 
appellee  nor  its  predecessor  ever  obtained 
from  Henry  Myers,  Hannah  Myera,  or 
Mary  M.  Harshbarger  any  release  of  the 
right  of  way  over  and  across  said  land ;  ■ 
that  neither  the  appellee  nor  its  predeces- 
sor ever  obtained  from  Henry  Myers,  or 
any  owner  or  part  owner  of  said  land, 
any  lease,  license,  or  permission  to  enter 
and  appropriate  said  lands;  that  the  strip 
of  land  so  appropriated  was,  on  the  24th 
day  of  April,  1888,  of  the  valne  of  f.jOO; 
that  the  damages  to  the  residue  of  said 
land  were  on  said  24th  day  of  April,  1S88, 
f  1,075;  that  no  part  of  said  damages  have 
ever  been  paid  or  tendered  to  the  appel- 
lant, or  any  person  authoiized  to  receive* 
the  same;  that  Jacob  M.  Harshbarger  is 
the  husband  of  the  appellant  MaryM.; 
that  the  appellee,  the  Midland  Railway 
Company,  has  accepted,  ratified,  and 
adopted  all  the  acts  of  the  predecessor  up- 
on, about,  and  concerning  the  lands  in 
question ;  that  said  grade  was  part  of  a 
complete  and  continuous  grade  for  a  dis- 
tance of  SO  miles  on  the  east  and  7  miles  on 
the  west  of  said  land;  that  said  Myers 
had  knowledge  of  the  said  work  when  it 
was  being  done,  and  made  no  objection  to 
the  entry  of  said  company  on  said  lands, 
nor  to  the  construction  of  said,  grade,  ex- 
cept that  during  the  time  said  grade  was 
being  constructed  said  Myers  sent  word  to 
the  contractor  that,  unless  the  fences  on 
said  land  were  kept  up,  he  would  put 
them  off  the  premises.  The  facts  in  this 
special  verdict  show  that  the  Anderson, 
Lebanon  &  St.  Louis  Railroad  Company 
entered  upon  the  land  in  187S,  during  the 
life-time  of  Henry  Myers,  the  then  owner, 
and  constructetl  the  grade  of  a  railroad 
across  it,  which  grade  was  a  part  of  a 
completed  grade  of  a  ■'•ailroad  near  90 
miles  in  length  ;  that  the  company  entered 
upon  the  land,  ]ierformed  the  work,  and 
constructed  and  completed  the  grade  up- 
on and  across  the  lund  with  the  knowl- 
edge and  acquiescence  of  the  then  owner, 
Henry  Myers;  that  the  Anderson,  Leba- 
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non  &  St.  LoaiB  Railway  Company  mort- 
gaeed  the  property  ot  the  company,  in- 
cluding the  road-bed,  and  the  appellee  be- 
came the  owner  ot,  and  succeeded  to  all 
the  rights  of,  the  uld  company  by  a  fore- 
closnre  sale.  We  do  not  think  it  appears 
that  there  was  any  abandoning  ot  the 
rights  acquired  hy  the  old  company,  bnt 
that  the  appellee  took  poasesBlon  by  vir- 
tue uf  its  purchase  as  soccessor  to  the 
rights  of  the  old  company. 

The  recent  declBlons  of  this  court  are  de- 
dstve  of  the  questions  presented.  The 
cause  of  action  accrued  in  favor  of  Henry 
Smith  when  the  grade  of  the  road  was 
completed  in  1873,  and  be  might  have 
maintained  an  action  for  the  assessment 
of  all  damages  sustained  by  reason  of  the 
construction  of  the  road,  as  well  those  re- 
sulting from  the  future  operation  of  the 
road,  as  those  accruing  at  the  time  by 
reason  of  the  construction  of  the  grade, 
and  such  action  tor  damages  was  barred 
In  six  years  from  the  time  it  accrued. 
Strickler  y.  Railway  Co.,  126  In d.  412.  25 
N.  £.  Rep.  455:  Porter  v.  Railroad  Co.,  125 
Ind.  476,  25  N.  E.  Rep.  556.  This  action 
was  not  commenced  until  1888.  In  the 
case  of  Railway  Co.  v.  Allen,  100  Ind.  409, 
It  is  held  that  when  a  railroad  company 
takes  possession  and  builds  its  road  upon 
the  lands  of  another,  without  appropria- 
tion or  condemnation,  as  the  statute  pro- 
rides,  the  damages  thus  accrue  to  the 
owner,  and  a  subsequent  conveyance  of 
the  whole  tract  gives  to  the  grantee  no 
right  to  any  damages.  We  do  not  think 
there  was  any  error  in  overruling  the  de- 
murrers to  the  answers.  The  second  par- 
agraph pleaded  tbe  facts  showing  that 
the  cause  of  action  ac>*rued  in  18711,  in  fa- 
vor of  the  then  owner,  Henry  Myers,  and 
the  right  to  recover  the  damages  vested 
In  him  at  that  time;  which  right,  it  is 
said  in  Railway  Co.  v.  Allen,  supra.  Is  a 
chose  of  action,  and  it  would  not  descend 
to  the  heir  as  incident  to  the  real  estate, 
even  if  it  were  not  barred  by  limitation. 
Sherlock  v.  Railway  Co.,  115  Ind.  22.  31, 17 
N.  E.  Rep.  171.  Bnt  the  tacts  pleaded 
show  the  action  barred  by  limitation. 
£ach  of  the  paragraphs  ot  answer  were 
grood,  under  the  holdings  in  the  decisions 
abov"  cited. 

The  next  question  discussed  arises  on 
tbe  overruling  of  the  motion  for  new  trial, 
and  relates  to  the  exclusion  of  certain  evi- 
dence by  the  court.  Tbe  court  struck  out 
and  took  from  the  consideration  of  the  Ju- 
ry the  evidence  given  on  the  trial  with  ref- 
erence to  tbe  administration  and  settle- 
ment ot  tbe  estate  of  Henry  Myers.  Tbe 
complaint,  we  think,  proceeds  upon  the 
theory  that  there  was  an  original  entry 
opon  the  land  by  the  appellee,  and  a  con- 
struction of  the  railroad  after  the  appel- 
lant Mary  M.  became  the  owner  and  en- 
tered into  the  possession  ot  the  same; 
tbougb  there  are  some  averments  which 
might  indicate  that  the  pleader  had  in 
mind  that,  if  the  claim  for  damages  ac- 
crued in  favor  of  Henry  Myers  at  the  time 
of  the  original  entry  by  the  Anderson, 
Lebanon  &  St.  Louis  Railroad  Company, 
ft  would  descend  to  the  heir  as  an  inci- 
dent to  the  land,  or  that  the  heir  would 
bavea  right  to  maintain  an  action  tor 
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the  damages,  as  tbe  claim  bad  been  omit- 
ted from  the  administration  of  the  estates 
ot  her  father  and  mother,  and  such  es- 
tates had  been  fully  settled  and  the  debts 
of  each  fully  paid ;  but  we  think  it  is  evi- 
dent the  ease  proceeded  upon  theory  that 
the  appellant  claimed  the  right  to  have 
the  damages  assessed  on  account  of  be- 
ing the  owner  of  the  real  estate,  and  not 
upon  tbe  theory  that  her  father  owned 
the  land  at  the  time  the  cause  of  action 
accrued,  and  that  the  chose  In  action  de- 
scended to  her  on  account  of  being  the 
only  child. 

It  is  suggested  by  counsel  for  appellee 
that  the  8pe<-ial  verdict  was  returned  dur- 
ing tbe  January  term  of  thecourt,  and  tbe 
motion  for  new  trial  was  not  made  un- 
til during  the  March  term,  and  that  the 
verdict  was  not  returned  upon  the  last 
day  of  the  January  term,  nor  was  the  mo- 
tion for  new  trial  filed  on  the  first  day  ot 
the  March  tei-m;  but  we  have  omitted  to 
consider  this  objection,  as.  In  any  event, 
there  is  no  error  in  excluding  the  evidence. 
We  find  no  error  in  the  record  for  which 
the  judgment  should  be  reversed.  Judg- 
ment affirmed,  with  costs. 


(m  N.  T.  70) 

OSTRANDBR  et  a/.  V.  Darlinq. 

(Court  of  Appeals  of  New  ITork,  Second  Dloit- 
ion.    May  1,  1891.) 

Taz-Sajjss — CAKOBU.A'nojf— Rbouiabitt— Pbs- 

8UMFTI0ITS. 

1.  Under  Laws  N.  Y.  1855,  c.  427,  $$  88,  86, 
providinK  ttiat  if  the  oomptroller  shall  discover, 
prior  to  ue  coDveyance  of  lands  sold  for  taxes, 
that  the  sale  was  invalid,  or  it  the  discovery  ts 
not  made  until  after  the  conveyance,  he  shall, 
on  receiving  evidenoe  thereof ,  cancel  the  sale  and 
refand  the  money  to  the  purchaser,  the  comp- 
troller cannot,  st  the  instance  of  any  person  and 
without  notice  to  the  purchaser,  cancel  a  tax- 
sale,  as  the  statute  is  Intended  for  the  benefit  of 
the  purchaser  only,  who  may  relieve  himself  of  a 
defective  tax-title,  and  It  cannot  be  invoked  by 
the  owner  to  destroy  the  purchaser's  title  with- 
out notice  to  him. 

a.  Under  Laws  N.  7.  1885,  o.  448,  providing 
that  all  the  conveyances  by  tbe  oomptroller  un- 
der tax-sales,  "that  shall  have  remained  in  force 
for  two  years  after  the  last  day  allowed  by  law 
to  redeem  from  such  sale,  shall,  six  months  after 
this  act  takes  effect,  be  conclusive  evidence  that 
the  sale,  and  all  proceedings  prior  thereto,  from 
and  including  the  assessment  of  the  land  and  all 
notices  required  by  law  to  be  given,  •  «  •  were 
regular,  and  were  regularly  given,"  it  will  be 
conclusively  presumed  that  due  notice  to  redeem 
was  given  in  the  case  of  land  sold  for  taxes  in 
1859,  bought  in.bv  the  state,  and  patented  to  a 

Surchaser  in  1870,  all  of  which  transfers  were 
uly  recorded. 
AfBrming  0  N.  T.  Bupp.  718. 

Appeal  from  supreme  court,  general 
term,  third  department. 

Arthur  L.  Andrews,  for  appellants. 
John  M.  Carroll,  for  respondent. 

Haight,  J.  This  action  was  brought 
to  recover  for  timber  and  bark  cut  and 
carried  away  from  lot  No.  20,  Ox  Bow 
tract,  Hamilton  county.  Both  parties 
claimed  title  to  the  land  by  patent  from 
the  state  ot  New  York.  It  appears  that 
in  the  year  1842  the  land  commissioners 
of  the  state  made  a  contract  of  sale  to  one 
Andrew  K.  Morehouse  ot  the  land  In  ques- 
tion; that   Morehouse  at  the  time  paid 
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thereon  oue-qnarterofthe  purchase  money, 
and  srave  bis  bond  for  Hie  payment  of  the 
balance  In  six  equal  annual  Installments 
tberealter.  and  receWed  a  certificate  from 
the  surveyor  general  of  the  state.  On  the 
22d  of  January,  1884,  Morehouse  died,  ha V' 
Ing  never  made  a  claim  or  demand  for  the 
patent  of  the  lot,  or  taken  any  steps  to 
procure  the  same.  On  the  7tb  of  July, 
1884,  the  plaiotlff  George  W,  Oatrander,  and 
Josephine  B.  Winchell,  who  was  one  of 
the  heirs  at  law  of  Morehouse,  made  ap- 
plication (or  a  patent  under  and  by  virtue 
of  the  contract  of  sale  with  Morehouse, 
and  in  pursuance  of  such  application  the 
people  of  the  state  Issued  to  Josephine  B. 
Winchell  their  patent,  executed  by  the 
governor,  on  the  5th  dayof  August,  1884, 
in  which  they  granted  and  quitclaimed  to 
her  all  the  right,  title,  and  Interest  which 
the  people  then  had  to  tbe  lot  In  question, 
excepting  and  reserving  aJl  gold  and  silver 
mines.  Such  patent  was  issued  pursuant 
to  a  resolution  of  the  cnmmlssloners  of 
tbe  land-office  passed  A  ugust  5, 1884.  The 
plaintiffs,  as  grantees  of  Josephine  B. 
Winchell,  now  have  whatever  title  she  ob- 
tained by  virtue  of  such  patent.  In  tbe 
month  of  November,  1859.  tbe  land  in 
question  was  sold  by  the  comptroller  of 
the  state  on  account  of  unpaid  taxes 
which  had  accrued  against  the  laud  prior 
to  that  year,  and  at  such  sale  the  lot  in 
question  was  bid  in  and  purchased  by  the 
comptroller  for  tbe  people  of  the  state, 
and  by  him  conveyed  to  the  people  by 
deed  bearing  date  the  llth  day  of  March, 
1862,  which  deed  was  recorded  In  the  office 
of  the  comptroller  in  Book  5,  on.  page  147, 
on  March  11, 1862,  and  in  the  office  of  the 
clerk  of  Hamilton  county  in  Book  12, 
page  400,  May  30, 1877.  On  the  4th  day  of 
August,  1870,  and  while  such  deed  was  In 
force  and  valid,  the  people  of  the  state  Is- 
sued to  Patrick  N.  Crowe  their  patent,  ex- 
ecuted by  the  governor  under  his  hand  and 
the  seal  of  the  state,  in  which  they  duly 
granted  and  quitclaimed  to  blm  the  lot  in 
question,  together  with  all  the  rights, 
hereditaments,  and  appurtenances  to  the 
same  belonging  or  appertaining,  excepting 
and  reserving  only  all  gold  and  silver 
wines,  which  patent  was  countersigned 
by  the  secretary  of  state,  and  recorded  In 
his  office  in  Liber  40  of  Patents,  at  page 
182,  and  on  tbe  30th  day  of  August,  1883, 
was  recorded  In  the  clerk's  office  of  Ham- 
ilton county  In  Book  of  Deeds  No.  17,  at 
page  481.  The  defendant,  as  the  grantee  of 
Crowe,  Is  the  owner  of  all  the  right,  title, 
and  interest  acquired  by  him  under  such 
patent.  Morehouse,  under  bis  contract 
of  purchase,  had  the  right  of  possession, 
and  under  the  statutes  of  the  state  the 
land  BO  purchased  by  him  became  subject 
to  taxation  and  to  a  resale,  in  case  of  de- 
fault in  paymeut  of  the  taxes  assessed 
thereon.  As  we  have  seen,  such  a  sale 
took  place  iu  1839,  resulting  In  a  deed  to 
the  state  in  1862,  thus  reinvesting  thestate 
with  the  title  to  the  land,  and  thereafter, 
and  in  the  year  1870,  the  state  reconveyed 
to  Crowe.  The  patent  issued  to  Crowe  an- 
tedates that  issued  to  Winchell  by  14 
years,  and  consequently  furnishes  a  supe- 
rior title,  unless  it  Is  void  for  the  reason 
that  tbe  notice  of  redemption  did  not  cou- 


,  form  to  the  statute  in  stating  that,  unlesH 
such  lands  are  redeemed  by  the  day 
named,  tbey  will  be  conveyed  to  tbe  pur- 
chaser. It  appears  that  in  August,  1884, 
Ostrander  applied  to  the  comptroller  to 
have  tbe  sale  of  1859  canceled,  for  tbe  rea- 
son of  this  defect  in  the  notice  of  redemp- 
tion; and  thereupon  a  clerk,  on  direction 
of  the  comptroller,  entered  upon  the  booK 
of  tax-sales  of  the  lands  of  non-residents. 
In  the  column  under  tbe  beading  of 
"Names  of  Person  Redeeming."  the  words 
"Canceled;  not  properly  advertised  for  re- 
demption." If  this  action  on  the  part  of 
the  comptroller  effects  tbe  cancellation  of 
the  sale,  it  operates  to  divest  the  defend-^ 
ant  of  title  to  the  premises  in  question. 
We  shall  therefore  Brst  consider  this  ques- 
tion. 

Itappeara  that  neither  Crowe  nor  tbe  de- 
fendant had  any  knowledge  of  the  appli- 
cation of  Ostrander  Co  the  comptroller  for 
a  cancellation  of  the  sale,  or  of  the  appli- 
cation for  the  patent  that  was  issued  to 
Winchell.  It  is  not  pretended  that  any  no- 
tice was  in  any  manner  given  of  such  ap- 
plications. The  statute  provides  that 
"  whenever  the  comptroller  shall  discover, 
prior  to  the  conveyance  of  any  lands  sold 
for  taxes,  that  the  sale  was  for  any  cause 
whatever  Invalid  or  Ineffectual  to  give  ti- 
tle to  the  lands  sold,  the  lands  so  Improp- 
erly sold  shall  not  be  conveyed,  but  the 
comptroller  shall  cancel  the  sale,  and 
forthwith  cause  tbe  pnrcheue  money  and 
interest  thereon  to  be  refunded  out  of  the 
state  treasury  to  the  purchaser,  his  repre- 
sentatives or  assigns. "  Andagaln:  "If  the 
discovery  that  the  sale  was  invalid  shall 
not  be  made  until  after  tbe  conveyance 
shall  have  been  executed  for  the  lands  sold. 
It  shall  be  the  duty  of  tbe  comptroller,  on 
receiving  evidence  thereof,  to  cancel  the 
sale,  to  refund  out  of  the  state  treasury 
to  the  purchaser,  his  reprasentatives  or  as- 
signs, the  purchase  money,  ana  interest 
thpreon,"  etc.  Laws  1856,  c.  427,  §§  83,  86. 
It  is  now  contended  that,  under  these 
provisions  of  the  statute,  tbe  comptroller 
may,  at  the  instance  of  any  person,  cancel 
tbe  sale  without  notice  to  the  purchaser, 
and  thus  cut  off  any  vested  Interest  that 
he  may  have  acquired.  This  proposition 
is  somewhat  extraordinary,  for  it  permits 
the  comptroller  at  any  time,  even  many 
years  after  the  sale,  and  after  the  land  has 
been  made  valuable  by  improvements,  to 
absolutely  cut  off  and  deprive  parties  of 
the  title  acquired  by  them,  without  an  op- 
portunity to  be  lieard.  We  do  not  under- 
stand this  to  be  tbe  purpose  of  these  pro- 
visions. They  have  already  received  Jn- 
diclai  construction  in  the  cases  of  People 
r.  Chapin,  104  N.  Y.  369,  11  X.  E.  Bep.  88S, 
and  106  N.  T.  309, 11  N.  £.  Rep.  510,  in 
which  it  was  held  that  tbe  provisions  were 
euHCted  for  the  benefit  ol  the  purchaser, 
and  to  relieve  him  from  the  consequences 
of  a  defective  tax-title;  that  the  owner  of 
the  land  was  not  properly  a  party  to  the 
proceeding,  nor  could  he  be  permitted  in 
any  way  to  tei>t  the  validity  of  the  sale  in 
such  proceedings.  Danfohth,  J.,  In  deliv- 
ering the  opinion  of  the  court  In  the  for- 
mer case,  says:  "The  evident  object  of 
these  provisions  was  to  enable  the  state 
to  relieve  the  purchaser  from  tbe  consa- 
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qaencen  of  a  defective  tax-title,  and  at  the 
same  time  replenish  its  treasury  by  a 
speedy  collpction  of  the  tax  withheld  from 
it.  The  owner  of  the  land  is  not  a  party 
to  the  proceeding,  nor  is  lie  permitted  In 
this  way  to  test  the  validity  of  the  sale  or 
tax.  In  such  a  controversy  the  purchaser 
woold  have  an  Interest,  and  a  right  to  its 
protection  In  the  courts  by  the  usual 
course  of  legal  proceedings.  The  statute 
Contains  no  intimation  of  a  legislative  pur- 
pose to  deprive  him  of  that  right.  It  gives 
no  process  to  bring  htm  in ;  confers  no 
power  to  compel  witnesses.  In  short,  it 
Creates  no  court;  provides  tor  a  single 
transaction,  to  which  the  comptroller  and 
the  purchaser  are  the  only  parties. "  It  is 
bardly  necessary  to  consider  the  question 
further,  for  It  at  ouce  becomes  apparent 
that  the  purchaser  is  a  necessary  party  in 
the  proceeding  to  cancel  the  sale,  aa  he  is 
the  one  chiefly  interested.  We  are  there- 
fore inclined  to  the  opinion  that  the  at- 
tempted cancellation  was  ineffectual. 

It  remains  to  bedetermined  whether  the 
sale  was  invalid  by  reason  of  a  defective 
notice  to  redeem.  Section  65  of  the  afore- 
said act  provides  that  "the  comptroller's 
deed  shall  be  'presumptive  evidence  that 
the  sale,  and  all  Droceedlngs  priorthereto, 
from  and  including  the  assessment  of  the 
land,  and  all  notices  required  by  law  to 
be  given  previous  to  the  axpiratlon  of  the 
two  years  allowed  to  redeem,  were  regu- 
lar, according  to  the  provisions  of  this 
act,  and  all  laws  directing  or  requiring 
the  same,  or  In  any  manner  relating  there- 
to." The  only  evidence  appearing  in  the 
appeal-boolc  bearing  upon  the  question  of 
a  d^ective  notice  to  redeem  was  given  by 
the  witness  Sanger,  a  cle>-k  in  the  comp- 
troller's office,  who  produced  in  court  a 
boot;  which  contained  printed  notices 
clipped  from  newspapers  pasted  therein, 
among  which  appeared  the  following: 
"The  Sentinel,  Sageville,  Hamilton  coun- 
ty, Julyll,  1861.  List  of  lands  sold  for  ar- 
rears of  tax  of  1859.  Comptroller's  Office, 
Albany,  March  20, 1861.  Notice  is  hereby 
given,  pursuant  to  title  2,  c.  427,  of  the 
Laws  of  1855,  that  at  the  sale  above  men- 
tioned, which  closed  on  the  28th  Novem- 
ber, 1850,  the  following  described  pieces  or 
parcels  of  land,  situate  in  the  county  of 
Hamilton,  were  sold  for  arrears  of  taxes 
due  thereos,  and  which  remained  unre- 
deemed, and  that  the  payment  into  the 
treasury  of  this  state  of  the  sum  set  oppo- 
site each  lot,  piece,  or  parcel  of  land  will 
be  required  to  redeem  the  sanic.  respect- 
ively, at  the  time  for  the  redemption  there- 
of, which  will  be  on  the  28th  November, 
18(51.  Robert  Dennison,  Comptroller." 
"Hamilton  county.  Description  of  land 
reinainlDg  unredeemed  at  comptroller's 
tax-sale  of  1859.  Ox  Bow  tract,  lot  20,  250 
acres,  98.16."  There  was  aldo  a  similar 
notice  pasted  In  the  book  as  having  been 
clipped  from  the  Democrat,  Johnstown, 
N.  Y.,  June  4,18Bl.  There  was  no  affidavit 
on  the  part  of  the  publishers  of  these  neWM- 
papers  in  reference  to  the  length  of  time 
that  these  notices  were  published  in  their 
respective  papers.  There  is  no  certificate 
attached  to  it.  or  proof  that  they  were  the 
notices  published.  Sanger,  upon  cross-ex- 
amination, testified  that  he  was  not  in  the 


comptroller'!  office  in  1859  or  in  1861 ;  that 
he  had  no  personal  knowledge  that  these 
notices  were  published  anywhere;  that 
what  he  had  stated  about  their  being  tak- 
en from  the  paper  and  pasted  in  the  book 
was  what  he  bad  been  told  ;  that  he  had 
no  personal  knowledge  of  the  contents  of 
the  papers,  and  that  correct  notices  might 
have  been  published  for  all  that  he  knew. 
We  are  inclined  to  the  opinion  that  this 
evidence  is  not  sufficient  to  overcome  the 
presumption  created  by  statute.  The 
land  in  question  was  a  wild  and  unculti- 
vated tract,  and  not  occupied  by  the  plaln- 
titr8,orany  one  In  their  behalf.  Laws  1855, 
c.  427,  §  65,  was  amended  In  1885,  c.  448,  so 
as  to  provide  as  folio ws:  "Such  convey- 
ances shall  be  executed  by  the  comptroller, 
,  under  bis  hand  and  seal,  and  the  execution 
thereof  shall  be  witnessed  by  the  treasurer 
or  deputy  comptroller,  and  all  such  con- 
veyances that  ha  ve  been  heretofore  exe- 
cuted by  the  comptroller,  and  all  convey- 
ances of  the  same  lands  by  his  grantee  or 
grantees  therein  named,  after  having 
been  recorded  for  two  years  in  the  office 
of  the  clerk  of  the  county  in  which  the 
lands  conveyed  thereby  are  located,  and 
all  outstanding  certificates  of  a  tax-sale 
heretofore  held  by  the  comptroller  that 
shall  have  remained  in  force  for  two  years 
after  the  last  day  allowed  bylaw  tore- 
deem  from  such  sale,  shall,  six  months 
after  this  act  takes  effect,  be  conclusive  ev- 
idence that  the  sale,  and  all  proceedings 
prior  thereto,. from  and  including  the  as- 
sessment of  the  land,  and  all  notices  re- 
quired by  law  to  be  given  previous  to  the 
expiration  of  the  two  years  allowed  by 
law  to  redeem,  were  regular,  and  were  reg- 
ularly given,  published,  and  served,  ac- 
cording to  the  provisions  of  this  act,"  etc. 
As  we  have  seen,  the  deed  by  theco  nptrol- 
ler  to  the  people  of  the  state,  and  the  pat-  - 
ent  subsequently  Issued  to  Crowe,  were  re- 
corded In  the  office  of  theclerk  of  thecoun- 
ty  of  Hamilton  more  than  two  yeara  be- 
fore the  passageof  thisact.and  more  than 
six  months  have  elapsed  since  the  act  took 
effect.  They  are  therefore  brought  within 
the  express  provisions  of  the  act  which 
makes  them  conclusive  evidence  that  the 
notice  to  redeem  was  regular,  and  regu- 
larly given  and  published,  according  to 
law.-  This  act  is  not  in  conflict  with  any 
of  the  provisions,  of  the  constltntion,  and 
must  therefore  be  deemed  to  have  finally 
disposed  of  this  question.  People  v.  Tur- 
ner, 117  N.  Y.  227,  22  N.  E.  Rep.  1022;  En- 
sign v.  Barse,  107  N.  Y.  829, 14  N.  E.  Rep. 
400,  and  15  N.  E.  Rep.  401 ;  Chamberlain  v. 
Taylor,  36  Hun,  24-38.  The  judgment 
should  be  affirmed,  with  costs.  All  con- 
cur, except  Parkeh,  J.,  not  voting,  and 
Brown,  J.,  absent. 


(127  N.  T.  64) 

BoRK  V.  City  x)f  Boffai.o  et  a/. 

(fiourt  of  Appeals  of  New  York,  Second  DMa- 
lon.     April  28,  1891.) 

UvKiciPAL  Corporations  —  luPRoyBXEiiTS  —  As- 
sessments— Fask  Commissioners. 
Tae  charter  of  the  city  of  Baffalo,  (Laws  N. 
T.  1870,  c.  519,  p.  ia05,  i  19,  as  amended  by  Laws 
1S85,  o.  181,  p.  825,  i  20,)  prohibiting  the  city 
from  contracting  for  any  work  or  improvement 
"  until  the  assessment  therefor  has  been  confirmed  " 
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by  the  oommon  connoil,  does  not  apply  to  con- 
tracts for  paving  streets  made  by  the  board  of 
park  commissioners,  organized  as  an  independent 
department  of  the  city  government  by  Act  1869, 
c.  166,  and  given  "sole  and  exclusive  power  by 
contract  or  otherwise  to  open,  grade,  construct, 
repair,  and  maintain"  the  road-ways  and  ap- 
proaches to  the  pariis.    Affirming  3  N.  Y.  Supp. 

Appeal  from  a  Jadgment  of  the  general 
term  of  the  supreme  court  in  the  fifth 
Judicial  department,  aflarming  a  judgment 
entered  upon  the  decielon  of  the  court  at 
Hpecial  term.  Action  to  restrain  the  de- 
fendant the  city  of  Buffalo  from  confirm- 
ing, collecting,  or  enforcing  a  local  assess- 
ment for  paving  Fillmore  avenue  in  said 
city,  and  to  restrain  all  of  the  defendants 
from  entering  or  continuing  upon  said 
avenoefor  tbeporpose  of  paving  the  same. 
The  parties  stipulated,  and  the  trial  court 
found  as  facts,  that  during  the  year  1886 
the  plaintiff  owned  various  parcels  of  land 
adjoining  said  avenue,  which  belongs  tu 
the  park  system  of  said  city,  and  is  under 
the  sole  Jurisdiction  and  supervision  of  the 
board  of  park  commissioners.  On  the  4tb 
of  May,  1886,  said  commissioners  by  reso- 
lution declared  their  intention  to  order 
that  said  avenue  be  paved  with  asphalt 
pavement,  in  accordance  with  the  plans 
and  specifications  on  file  in  their  office, 
and  directed  the  proper  officer  to  adver- 
tise for  proposals  to  do  the  work,  and  to 
cause  notice  of  such  intention  to  be  duly 
published.  They  also  designated  May  25th 
as  the  time  for  bearing  all  persons  inter- 
ested in  the  work.  Said  notice  was  duly 
published, as  required  by  law;  but  no  per- 
son appeared  at  the  time  appointed  in  op- 
position to  the  proposed  improvement. 
A  proposition  from  the  defendant  Baroer 
to  do  the  work  tor  f  173,355.94  was  re- 
ceived, accepted,  and  the  contract  award- 
ed accordingly:  and  the  president  andsec- 
retary  were  authorised  to  enter  into  con- 
tract with  him  to  complete  the  pavement 
for  that  sura.  May  2Vth  a  contract  was 
executed  by  the  president  only,  in  behalf 
of  the  park  commissioners,  who  on  the 
same  day  notified  the  common  council  of 
the  fact,  and  that  there  was  then  In  the 
general  fund  9S6,667.07  to  be  applied  in 
payment  fur  said  work,  and  that  it  would 
be  neceHsary  for  that  body  to  raise  by  lo- 
cal tax  &H  much  more  "to  be  assessed,  lev- 
ied, and  collected  upon  the  property  adja- 
cent to  Fillmore  avenue,  and  benefited 
thereby,  in  accordance  witb"  the  statute 
In  such  case  made  and  provided.  There- 
upon the  common  council  determined  by 
resolution,  approved  by  the  mayor,  that 
the  amount  to  be  assessed  for  said  im- 
provement was  the  sum  of  f  86,667.97,  and 
directed  the  assessors  to  assess  the  same 
upon  the  adjacent  property  benefited.  In 
the  mean  time  the  contractor  had  entered 
upon  the  performance  of  tbecontract.  The 
assessors  made  the  assessment,  and  as- 
sessed the  sum  of  f  9,830.89  upon  the  lands 
of  the  plaintiff,  but  the  assessment  roll 
had  not  lieen  "confirmed"  at  the  time 
when  said  contract  was  awarded  and 
signed.  The  court  further  found  that  "  all 
the  proceedings  required  by  law  to  be  had 
and  taken  in  respect  to  said  assessment 
were  duly  had  and  taken,"  and  dismissed 


the  complaint  upon  the  ground  that  said 
assessment  roll  did  not  require  confirma- 
tion by  the  common  council  before  a  con- 
tract for  the  work  conid  be  legally  en- 
tered into,  and  that  the  assessment  upon 
plaintiff's  lands  was  in  all  respects  regular 
and  valid. 

Moses  Sbire,  for  appellant.  Frank  C 
Laagblin,  tor  respOndentH. 

Yann,  J.,  (,after  atating  the  facta  aa 
above.)  The  plaintitf  claims  that  the  con- 
tract entered  into  by  the  park  commissioo- 
ers  for  the  paving  of  Fillmore  avenue  Ih  in- 
valid, because  the  assessment  therefor 
had  not  been  previously  confirmed  by  the 
common  council.  This  claim  is  based  up- 
on a  section  of  the  charter  of  the  city  of 
Buffalo,  which  prohibits  that  city  from 
entering  into  a  contract  for  any  work  or 
Improvement,  with  certain  immaterial  ex- 
ceptions, at  a  price  exceeding  $500,  "  until 
the  assessment  therefor  has  been  con- 
firmed. "  Laws  1870,  c.  519,  p.  1205,  §  19.  as 
amended  by  Laws  1885.  c.  181,  p.  325,  {•  20. 
The  main  question  arising  upon  this  ap- 
peal is  whether  that  section  applies  to  the 
board  of  parkcommissionerB,  and  prevents 
them  from  contracting  without  a  previous 
confirmation  of  the  assessment.  The  park 
commipsion  was  organised  by  chapter  165 
of  the  Laws  of  1869,  entitled  "An  act  to 
authorize  the  selection  and  location  of  cer- 
tain grounds  for  public  parks  in  the  city 
of  Buffalo,  and  to  provide  for  the  mainte- 
nance and  embellishment  thereof."  This 
act  formed  no  part  of  the  city  charter, 
and  was  in  no  way  dependent  thereupon. 
It  created  an  independent  department  of 
the  city  government,  and  clothed  it  witb 
power  to  locate  parks,  to  lay  out  ap- 
proaches thereto,  to  appropriate  and  con- 
demn lands  tor  these  purposes,  to  make 
rules  tor  the  Tegulation,  government,  and 
protection  of  the  parks,  and  provided  an 
elaborate  system  of  procedure  to  enable 
the  commission  to  create,  embellish,  and 
maintain  parks,  with  appropriate  ap- 
proaches, for  the  benefit  of  the  city.  The 
powers  thus  confided  to  the  commiSBlon 
were  to  be  exercised  independently,  with- 
out the  consent  or  approval  of  any  other 
body  or  officer.  The  year  after  the  passage 
of  this  statute  the  city  charter  was  com- 
pletely revised,  but  no  part  of  the  act  of 
1869  was  incorporated  therein,  and  the 
park  commissioners  were  not  included 
among  the  ofilcers  of  the  city.  Laws  1870, 
c.  679.  The  charter  and  the  park  commis- 
sion act  continued  to  be  separate,  al- 
though one  or  the  other  was  amended  al- 
most every  year,  until  1885,  wbenthe  pro- 
visions of  the  latter  were,  in  substance, 
added  to  one  of  the  titles  of  the  former. 
Laws  1885, c.  181,  pp.  826.  33U.  The  provis- 
ions added,  however,  were  no  more  inter- 
dependent with  the  remaining  provisions 
of  the  charter  than  the  separate  acts  bad 
been  prior  to  the  consolidation.  The  ap- 
parent object  of  such  addition  was  to 
have  all  laws  relating  to  the  city  govern- 
ment in  its  various  departments  embraced 
in  a  single  statute  for  the  sake  of  conven- 
ience. The  park  commissioners  were  nut 
madecity  officers, but  werestiU  given  "sole 
and  exclusive  power,  by  contract  or  oth- 
erwise, to  open,  grade,  construct,  repair, 
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and  maintain  the  roadways"  and  ap- 
pruacbes  t(i  tbe  dilTerent  parka,  wltboat 
leave  or  license  Irom  common  cuandl  or 
otber  agency  of  the  city,  and  eren  with- 
out the  assent  ot  the  adjacent  owners. 
They  were  required,  whenever  any  part 
ol  the  work  was  assessable  locally,  to 
publish  in  the  official  paper  notice  of  tbeir 
intention  to  make  tbe  proposed  improve- 
ment, for  a  specified  time,  and  after  that 
to  beitr  all  interested  persons  upon  the 
question  of  whether  tbe  work  should  be 
done  or  not.  It  is  not  probable  tbat  tbe 
legislature  intended  to  provide  for  two 
bearings  upon  tbe  same  question,— one  be- 
fore tbe  park  commissioners,  and  the  oth- 
er before  tbe  common  council ;  or,  by  im- 
plication only,  to  confer  upon  the  latter 
body  the  power  to  determine  that  an  im- 
provement ordered  by  the  former  should 
not  be  made.  This  would  be  inconsistent 
with  "  the  sole  and  exclusive  power"  con- 
ferred upon  the  park  commissioners  with 
reference  to  the  subject  of  parks  and  their 
approaches.  The  object  of  section  19  of 
title  9  of  tbe  charter  was  to  provide  for  a 
hearing  after  confirmation  of  an  assess- 
ment, so  tbat  the  common  council  could 
then  detcrmini",  when  all  persons  interest- 
ed had  been  heard,  whether  to  go  on  with 
the  work, orabandon  the  enterprise.  That 
section,  as  we  think,  applies  exclusively  to 
the  regular  municipal  government,  and  to 
tbe  contracts  made  by  it,  through  its  com- 
mon conucil,  because  it  would  enable  that 
body  to  decide  intelligently,  and  before  it 
was  too  late  to  recede,  the  question  sub- 
mitted to  its  exclusive  jurisdiction  wheth- 
er a  pnblic  improvement  devised  by  it, 
and  for  which  it  only  was  responsible, 
should  be  contracted  for  or  not  We  do 
not  think  that  it  applies  to  the  park  com- 
missioners, or  to  tbe  contracts  made  by 
them,  because  the  common  council  has  no 
power  to  decide  whether  such  contracts 
are  to  be  made  or  not,  as  tbe  entire  sub- 
ject Is  expressly  committed  to  an  Inde- 
pendent depart^^ment  of  tbe  city  govern- 
ment. The  only  duty  of  the  common 
cooncil  in  the  matter  is  to  raise  by  local 
assessment  one-half  the  cost  of  such  Im- 
provements as  tbe  park  commissioners 
may  determine  upon,  not  exceeding,  bow- 
ever,  tbe  limitation  of  the  statute  as  to 
amount.  While  section  19  says  that  "the 
city  shall  not  enter  into  a  contract"  until 
tbe  assessment  has  been  confirmed,  the 
history  and  nature  of  the  two  acts  re- 
ferred to  show  tbat  tha  reference  is  to 
the  city  as  governed  by  the  mayor  and 
common  council,  and  not  to  the  park  de- 
partment. The  interpretation  of  a  stat- 
ute should  accord  with  its  meaning,  and 
a  liberal,  rather  than  a  literal,  construc- 
tion should  prevail  when  it  leads  to  a  dis- 
covery of  the  real  intention  of  the  legis- 
lature. Dwar.  St.  49 ;  >Stradling  v.  Morgan, 
Flow.  205.  The  contract,  as  embraced 
In  tbe  written  proposal  and  tbe  resolu- 
tion of  acceptance,  was  between  the  de- 
fendant Barber  and  the  park  commission- 
ers, not  between  the  city  and  Barber. 
While  the  written  OKreement  was  in  form 
between  "the  city  of  Buffalo,  by  the  park 
commissioners,"  it  was, notwithstanding, 
the  contract  of  the  commissioners,  as  an 
Independent   department  of  the  city,  as 


appears  from  the  reference  therein  to  the 
proceedings  of  the  board  upon  which  it 
depended  tor  validity.  As  the  city  was 
to  pay  for  the  work,  and  to  have  the  sole 
benefit  thereof,  the  contract  was  its  con- 
tract in  that  sense,  but  not  within  the 
meaning  of  said  section  19,  which  refers 
to  contracts  made  by  the  regular  officers 
of  the  municipal  government,  and  not  to 
those  made  by  a  separate  department 
possessing  Independent  corporate  powers. 
The  subject  has  been  so  fully  considered 
by  the  learned  general  term  as  to  require 
no  further  discussion  on  our  part.  The 
judgment  should  be  affirmed,  with  costs. 
All  concur,  except  Bradley  and  Haiqht. 
JJ.,  not  sitting. 

B8) 
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(on.    April  28, 1891.) 

ASSIONMBNT  roR  Bbnbpit  ov  Cbbditobs— Riohtb 

or  CBSOraORS— SUTTINQ  A8IDB   CHATTEL   MOBT- 
OAOBS. 

1.  An  assignment  tor  benefit  of  creditors,  pre- 
ferring certain  creditors  holding  chattel  mort- 
gages, is  not  rendered  void  by  the  fact  tbat  the 
mortgages,  though  good  as  to  the  assignors,  were 
invalid  as  to  other  creditors  beoause  of  non-filing. 

2.  A  judgment  creditor,  who  has  aoquirod  no 
lien  over  the  property  of  the  judgment  debtors, 
cannot,  after  valid  assignment  for  the  benefit  oi 
creditors  by  the  latter,  procure  the  oancellation 
of  chattel  mortgages  lawf  nlly  esecnted  by  them, 
although  such  mortgages  were  i»«vtously  void  as 
against  such  creditors  because  of  non-flling. 

Alflnning  6  N.  Y.  Supp.  867. 

Appeal  from  supremeconrt,  general  term, 
fourth  department. 

D.  C.  Stoddard,  for  appellant.  A.  M. 
Mills,  for  respondent  Sheard.  William  E. 
Lewis,  tor  respondent  Bryan.  W.  A.  Ma,t- 
teson,  for  assignee,  Harvey. 

Haiqht,  J.  This  action  was  brought 
by  the  plaintiff  as  a  judgment  creditor  ot 
Samuel  S.  Lowery  and  George  N.  Low- 
ery,  to  set  aside  a  general  assignment  for 
the  benefit  of  creditors,  and  two  chattel 
mortgages  made  by  them.  Samuel  S.and 
George  N.  Lowery  were  copartners,  do- 
ing business  under  tbe  firm  name  of  S.  S. 
Lowery  &  Son,  and  on  the  24tb  day  of  De- 
ceml<er,1883,  theyexecuted  and  delivered  to 
the  defendant  Sheard  a  chattel  mortgage 
on  certain  machinery  and  other  personal 
property  owned  by  them  to  secure  him  for 
bis  accommodation  indorsements  tor  the 
firm.  Tbe  mortgage  was  filed  August  24, 
18S5.  Tbe  d^endant  Sheard,  at  tueir  re- 
quest. Indorsed  tbe  notes  of  the  firm  to  the 
amount  of  f  15,000,  which  notes  at  their 
maturity  were  protested,  and  thereafter 
taken  op  and  paid  by  him.  On  the  1st 
day  of  September,  1884,  the  firm  executed 
and  delivered  to  tbe  uelendant  Nora  K. 
Lowery  a  chattel  mortgage  on  the  same 
property,  which  by  Its  terms  was  made 
subordinate  to  the  Sheard  mortgage.  It 
was  given  to  secure  an  indebtedness  from 
the  firm  to  her  which  has  not  been  paid. 
This  mortgage  was  also  filed  August  4, 
1885.  On  tbe  24tb  of  August,  1886,  the  de- 
fendants Samuel  S.  and  George  N.  Low- 
ery made  a  general  assignment  of  all  their 
property  to  one  Bartlett,  In  trust  for  the 
benefit  of  tbeir  creditors.     This   assign- 
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meat  was  recorded  on  the  same  day,  but 
after  the  filing  uf  the  cbattel  mortgages 
^ven  to  UUeai-d  and  Nora  K.  Lowery. 
The  debt  of  Nora  K.  Lowery  1b  preferred 
In  tbeasBigninent,  It  being  stated  therein 
that  she  holds  aa  collateral  security  the 
cbattel  mortgage  above  referred  to,  sub- 
ject, however,  to  the  prior  mortgage  to 
Sheard.  The  assignors  delivered  to  the 
assignee  all  of  their  property,  including 
that  covered  by  the  chattel  mortgages, 
and  thereafter  made  and  filed  an  invento- 
ry and  schedules,  in  which  they  stated 
that  the  debts  of  Sheard  and  Nora  K. 
Ijowery  were  secured  by  the  two  mort- 
gages, and  that  the  property  described  In 
the  assignment  was  incumbered  by  such 
mortgages.  On  November  19,  1885,  the 
d^endant  Sheard  took  the  property  under 
bis  mortgage,  advertised  and  sold  it  at 
public  auction  for  the  sum  of  4(8,000.  The 
trial  court  found  that  the  mortgages  and 
assignment  were  made  in  good  faith,  for 
an  honest  purpose,  without  any  intent  tn 
hinder,  delay,  or  defraud  the  creditors  of 
the  firm  of  Samuel  S.  and  George  N.  Lovi'- 
ery  individually. 

It  is  contended  on  the  part  of  the  ap- 
pellant that  the  assignqient  is  fraudulent, 
for  the  reason  that  it,  in  effect,  trans- 
ferred to  the  assignee  the  mortgaged 
property  subject  to  the  payment  of  the 
chattel  mortgages,  as  though  they  were 
ik  all  re^ipects  valid,  while  in  fact  and  in 
law  they  were  void  as  to  the  plaintiff's 
debt,  for  the  reason  that  they  were  not 
filed  as  required  by  the  statute.  Assum- 
ing the  effect  to  be  as  stated,  we  do  not 
understand  that  the  assignment  would  be 
fraudulent.  While  the  mortgagee  of  chat- 
tels is  deemed  the  owner,  and  has-  the 
right  to  reduce  theui  to  possession,  the 
mortgagor  has  the  right  to  re'leem  before 
sale,  or  to  receive  the  surplus,  if  any,  that 
shall  arise  upon  a  sale.  Be  has  an  Inter- 
est in  the  property  which  Is  assignable, 
and  such  interest,  under  a  general  asxign- 
meiit  for  the  benefit  of  creditors,  posses 
to  the  assignee.  Sullivan  t.  Miller,  40 
Hun.  51»-619, 106  N.  Y.  635-642,  18  N.  E. 
Rep.  772.  It  follows  that  whatever  inter- 
est the  firm  had  in  the  mortgaged  proper- 
ty passed  to  the  assignee  under  the  as- 
signment. As  to  the  mortgagors,  the 
mortgages  were  valid  and  subsisting  liens. 
The  indebtedness  which  they  were  given 
to  secure  was  honest  and  just,  and  the 
same  could  lawfully  be  paid  out  of  the  as- 
sets of  the  firm,  and  the  assignors  had  no 
right  or  power  to  deprive  the  mortgagees 
of  the  lien  which  they  had  acquired  by  vir- 
tue of  their  mortgages. 

It  remains  to  be  determined  whether 
this  action  can  be  maintained  by  the 
plaintiff  to  set  aside  the  mortgages,  and 
compel  the  mortgagee,  Sheard,  to  account 
for  the  property  taken  under  his  mort- 
gage. They  may  be  void  as  to  creditors, 
for  the  reason  that  they  were  not  filed  at 
the  time  their  credits  were  given ;  but,  if 
creditors  neglect  to  avail  themselves  of 
the  means  provided  by  the  statute  to  se- 
cure the  payment  of  their  claims  until  the 
mortgagor  has  transferred  his  interest  to 
an  assignee,  they  thereby  lose  the  advan- 
tage which  they  otherwise  might  have 
gained.    In  such  a  case,  the  assignee  ac- 


quires a  superior  right  to  the  individual 
creditor,  and  takes  the  same  in  tru8t  for 
all  the  creditors.  Before  such  transfer, 
the  creditor,  upon  obtaining  Judgment, 
might  have  secured  a  lien  upon  the  per- 
sonal property  of  the  jadsment  debtor  by 
the  levy  of  an  execution  thereon.  He 
might  also  have  obtained  a  lieu  by  u  like 
levy  upon  the  property  covered  by  the 
mortgage.  The  mortgage  being  void  as 
to  him,  the  property  would  be  regarded 
as  that  of  the  judgment  debtor,  and  the 
levy  would  have  the  same  force  as  it  no 
mortgageezlsted.  But,  waiting  until  after 
the  assignment,  he  loses  bis  right  to  acquire 
a  lien  by  levy.  As  we  have  seen,  the  plain- 
tlB  has  neglected  to  perfect  any  lien,  as 
against  the  mortgaged  property,  by  the 
levy  of  an  execution  thereon.  The  com- 
menoement  of  this  action  does  not  operate 
to  create  a  lien  upon  such  property,  while 
the  commencement  of  an  action  in  the  nat- 
ure of  a  creditors'  bill  creates  a  lien  upon 
thechoses  in  action  and  equitable  assets 
of  the  Judgment  debtor.  It  does  not  cre- 
atea  lien  upon  his  tangible  personal  prop- 
erty subject  to  a  levy  by  an  execution,  un- 
less hu  procures  a  receiver  to  beappointed. 
Bank  V.  Scbernierbom,  1  Clarke,  Ch.  207; 
Davenport  v.Kelly.42  N.Y.193-19S:  Storm 
V.  Waddell,  2  Sandf.  Ch.  494-516;  Lansing 
V.  Easton,  7  Paige,  864;  Knower  v. 
Bank,  ante,  247,  (second  division,  not  yet 
offlcially  reported.)  A  creditor  can  only 
avail  himself  of  the  omission  to  file  a  mort- 
gage when  he  has  a  Judgment,  and  pro- 
ceeds upon  that  to  obtain  a  lien  upon  the 
property,  either  by  a  levy  of  an  execution, 
or  the  commencement  of  an  action.  In 
which  he  obtains  the  appointment  of  a  re- 
ceiver. Jones  V.  Oraham,  77  N.  Y.  628; 
Thompson  v.  Van  Vechten,  27  N.  Y.  668; 
Bank  v.  Lord,  38  Hun,  S57-o64;  Sullivan 
V.  Miller,  106  N.  Y.  635-«41.  IS  N.  E.  Rep. 
772;  Southard  v.  Benner,  72  N.  Y.  424; 
Qeery  v.  Geery,  63  N.  Y.  256.  The  mort- 
gagors by  their  assignment  have  trans- 
ferred all  of  their  interest  therein  to  the 
assignee.  The  mortgagee,  Sheard,  has 
taken  the  property  under  Ills  mortgage, 
and  sold  It.  The  property  mortgaged  has 
now  passed  into  the  hands  of  the  par- 
cbnsers  under  such  sale,  and,  whatever 
rights  the  plaintiff  may  have  had.  none 
remain  that  are  available  to  afford  him 
relief.  These  views  render  it  unnecessary 
to  consider  the  question  as  to  whether  the 
action  can  be  maintained  by  the  plaintiff 
without  first  demanding  of  the  assignee 
that  theaction  be  brought  by  him  as  trus- 
tee for  the  creditors,  under  chapter  811  of 
the  Laws  of  1868.  The  judgment  should 
be  affirmed,  with  costs.  All  concar,  ex- 
cept Brown,  J.,  absent. 


(127  N.  T.  U) 

McDonald  ▼.  Statb. 

Eastman  v.  Samk. 

(Court  of  Appeals  of  New  York,  Second  DtoU- 
ian.    April  21,  1891.) 

Pessoxai.  Injuries — ITESLiaEircB — EvmsNoa— 
Affkal  fbom  Boakd  of  CLAma — ^Notice. 
1.  In  s  proceeding  before  the  board  of  claims 
for  damages  snstainea  by  the  breaking  down  of 
e  state  bridge  while  plalntifl^  wBre  attempting 
to  roll  two  beavy  mill-atones  over  it,  it  is  Inad- 
^ssible  for  the  state  to  ask  Its  witness,  who 
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made  alteratioiis  in  the  bridge,  "Did  yon  leave  it, 
in  7oar  Judgment,  safe  for  the  ordinary  uses  of 
a  highway  bridge)"  as  the  qaestion  permits  the 
witness  to  testify  that  the  employes  of  the  state 
were  not  negligent  in  changing  the  bridge. 

3.  Svideoce  by  an  expert  engineer  and  bridge- 
bnilder  that  the  stones,  united,  as  they  were, 
when  rolled  on  the  bridge,  were  an  excessive 
weight  for  the  bridge,  as  originally  constructed, 
is  inadmissible. 

S.  A  specification  in  the  notice  of  appeal  that 
"the  board  of  claims  erred  in  receiving  evidence, 
against  the  objection  and  exception  of  the  claim- 
ant, "  is  sutBoient  to  raise  the  question  of  the  ad- 
missibility of  the  evidence  objected  to  nnder 
Laws  N.  T.  1883,  c.  205,  H  10,  11,  as  amended  by 
Laws  N.  T.  1887,  c.  607,  S  10,  requiring  that 
every  api>eal  shall  state  briefly  the  grounds  on 
wfaiui  it  is  taken,  and  that  only  such  questions 
shall  be  considered  by  the  court  of  appeals  as  are 
raised  by  the  notice. 

Appeal  from  final  orders  of  tlie  board  o( 
claims  rejecting  elalniH  of  the  appellants. 
In  April,  ISHl,  tbe  state  built  an  iron 
bridge  over  tbe  Champlaln  canal,  In  the 
vlIlaKe  of  Ft.  Ann.  The  planka  of  each 
panel  were  supported  by  eight  pine 
Btrinitem,  3  Inches  thick,  and  11%  inches 
wide;  r««tlng  on  needle  beams.  The  ends 
ur  bearings  of  the  stringers  were  but  10 
Inches  in  width,  and  in  September  of  that 
year  they  were,  in  some  of  the  panels,  re- 
duced to  6  inches  In  width,  so  as  to  dimin- 
ish the  grade  of  the  bridge.  It  was  testi- 
fied in  behalf  Of  tbe  state  that  when  this 
was  done  the  number  of  stringers  in  the 
panels,  tbe  grades  of  which  were  reduced, 
were  doubled.  The  bridge  remained  In 
this  condition  until  April  16,  1886,  when 
the  claimants  attempted  to  roll  over  It 
two  nilll-stones,  weighing  11,250  pounds, 
united  by  an  axletree  so  short  that  they 
were  but  21  Inches  apart.  When  part 
way  over  the  bridge,  one  of  Its  panels 
gave  way.and  theclaimantstellto  the  bot- 
ton>  of  the  canal,  a  distance  of  about  20 
feet,  and  were  severely  injured.  They 
^ed  claims  for  their  damages,  alleging 
that  the  bridge  was  negligently  construct- 
ed and  maintained,  and  that  they  did  not 
by  their  own  negligence  cause,  in  whole 
or  in  part,  the  accident.  The  board  of 
datms.  In  deciding  the  case,  refused  to  find 
that  the  employes  of  the  state  were  negli- 
gent In  the  construction  or  care  of  tbe 
bridge,  and  found  atflrmatlvely  that  the 
claimants  negligently  caused  tbe  accident, 
and  dismissed  their  claims.  From  this 
decision  the  claimants  appeal,  specifying 
in  their  notices,  among  other  grounds: 
"(1)  The  board  of  claims  erred  In  receiv- 
ing evidence  against  tbe  objections  and 
exceptions  of  the  claimants. " 

L.  H.  Northrup,  toe  appellants.  Charles 
F.  Tabor,  Atty.  Gen.,  for  the  State. 

FoLLBTT,  0.  J.,  (after  Btatlng  the  facta 
as  above.)  Oliver  Thomas,  who  reduced 
the  bearings  of  the  stringers,  was-catled  as 
a  witness  In  behalf  of  tbe  state,  and 
was  asked:  "Question.  Now,  with  what 
you  did  to  these  stringers  of  this  bridge, 
did  yuu  leave  It  In  your  judgment  safe  for 
the  ordinary  uses  of  a  highway  bridge? 
Objected  to,  on  the  ground  that  the  wit- 
ness is  not  shown  competent  to  give  an 
opinion  with  reference  to  the  bridge,  and 
It  is  immaterial  whether.  In  his  judgment, 
be  left  it  safe  or  not."     This  objection 


was  overruled,  the  claimants  excepted, 
and  tbe  witness  answered  that  be  did. 
In  effect,  tbe  witness  was  permitted  to 
testify  that  the  employes  of  tbe  state  were 
not  negligent  In  making  the  change;  that 
the  bridge,  as  changed,  was  safe  "for  tbe 
ordinary  uses  of  a  highway  bridge;"  and 
he  was  thereby  permitted  to  determine 
whether  the  state  or  its  employes  were 
negligent,  which  was  an  issue  to  be  decid- 
ed by  the  board.  Again,  It  does  not  fol- 
low that  a  bridge  which  was  "safe  for  the 
ordinary  uses  of  a  highway  bridge"  was 
sufficient  to  sustain  the  traffic  in  that  par- 
ticular place. 

A  civil  engineer  and  bridge-builder  was 
asked  by  the  counsel  for  the  state  whetb- 
er,  In  bis  judgment,  stones  of  the  site  and 
weight  meutloued,  united  and  moving  as 
described,  were  an  excessive  load  for  the 
bridge  as  originally  constructed ;  to 
Wiilch  the  claimants  objected  as  Immate- 
rial, and  as  calling. for  an  opinion  regard- 
less of  facts;  but  their  objection  was  over- 
ruled, and  an  exception  taken.  The  wit- 
ness answered:  "It  was  an  excessive  load, 
— was  too  large  a  load  for  the  bridge  to' 
carry,  as  originally  constructed."  The 
evidence  does  not  show  how  the  strength 
of  tbe  panels  was  affected  by  the  cbangre. 
The  opinion  of  the  witness  as  to  whether 
the  weight  was  excessive  for  the  bridge 
before  It  was  changed  was  not  compe- 
tent, the  Issue  being  whether  the  bridge, 
as  reconstructed,  was  sufflclent  to  bear 
tbe  traffic  which  might  reasonably  be  ex- 
pected to  pass  over  It.  Again,  the  wit- 
ness by  his  answer  was  allowed  to  testify, 
not  only  that  the  weight  was  excessive, 
but.  In  effect,  that  the  stones  were  negli- 
gently united  and  moved  over  tbe  bridge 
by  tbe  claimants;  thus  putting  himself  in 
tbe  place  of  tbe  board  of  claims,  whose 
duty  it  was  to  determine  from  all  of  the 
evidence  whether  or  not  tbe  claimants, 
by  their  own  negligence,  contributed  to 
the  accident.  It  was  competent  for  ex- 
perts In  tbe  art  of  bridge-bolldlng,  and 
having  knowledge  of  the  strength  of  tim- 
ber used  In  such  work,  to  testify  to  the 
supporting  power  of  tbe  bridge,  or  any 
one  of  its  panels,  or  any  one  of  its  string- 
ers, and,  bad  they  not  gone  beyond  this, 
no  error  would  have  been  committed. 
Hughes  T,  County  of  Mnscatlne,  44  Iowa, 
672. 

It  is  urged  In  behalf  of  the  state  that 
the  first  ground  of  error  speclfled  by  the 
claimants  in  their  notices  of  appeal  is  not 
sufficiently  definite  to  enable  them  to 
raise  these  questions  In  this  court.  The 
statute  provides  that  "every  appeal  shall 
be  In  writing,  stating  briefly  the  grounds 
on  which  It  is  taken  and  subscribed  by 
the  party  or  his  attorney,"  Section  10,  c. 
206,  Laws  1883,  as  amendeil  by  section 
10,  c.  607,  Laws  1887.  Also  that,  "on  the 
hearing  before  the  court  of  ap(>eal8,  on- 
ly such  questions  shall  be  considered  by 
the  court  as  are  raised  by  the  notice  of 
appeal;  and  onall  queetlonsnot  raised  by 
the  notice  of  appeal  it  shall  be  presumed 
that  sufflclent  evidence  was  given  to  sus- 
tain the  award."  Section  11.  c.  205,  Laws 
1888.  We  think  the  specification  that  "the 
board  of  claims  erred  in  receiving  evidence 
against  tbe  objectlou  and  exception  of  the 
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claimant,"  safficiently  pointed  oat  the  er- 
ror on  which  they  intentled  to  rely.  The 
record  does  not  show  that  any  other  evi- 
dence than  tbi8  pointed  out  was  admitted 
against  thetr  objection,  and  the  counsel 
tor  the  state  was  clearly  apprised  by  this 
Bpcclllcatlon  that  these  rulings  would  be 
challenged  on  appeal.  The  order  in  each 
case  should  be  reversed,  and  a  new  hear- 
ing directed  before  the  board  of  claims, 
with  costs  to  abide  the  event.  All  concur, 
except  Vann  and  Bbown,  JJ.,  absent. 

(124  N.  T.  674)  

Katser  v.  Arnold  et  al. 

[OouH  v^  Appeals  of  New  York,  Second  DMa- 
ton.    April  14, 1891.) 

Bpeoifio  Perfobmancb  of  Coxtb\ot8. 
PlaintiS  soaght  speciflo  performance  of  • 
contract  by  whicb  for  a  certain  royalty  defend- 
ant agreed  to  famish  him  machines  for  sewing 
glomes,  on  which  defenriant  had  letters  patent. 
Plaintiff  claimed  that  the  terms  of  tbe  contract 
were  expressed  in  a  written  instrument,  prepared 
for  execution,  but  never  signed,  and  it  appeared 
^at  it  was  not  to  be  executed  until  the  weight 
of  the  goods  manufactured  should  be  ascertained, 
which  was  not  done,  and  the  duration  of  the 
license  was  not  agreed  upon.  Held,  that  the 
contract  was  too  indednite  to  be  enforced.  Af- 
firming 1  N.  Y.  Sapp.  413. 

Appeal  from  a  Judgment  of  the  general 
term  of  the  supreme  court  in  the  flrat  Judi- 
cial department,  atftrming  a  judgment  en- 
tered upon  the  decision  of  the  court  at 
spevial  term.  Action  to  compel  a  specific 
performance  of  an  oral  agreement  to  ex- 
ecute a  written  instrument  granting  to 
tlie plaintiff  alicense  to  usecertain  patents 
and  inventions  (or  the  manufacture  of 
gloves  and  mitts.  In  1884  the  plaintiff,  a 
glove  manufacturer,  wishing  to  procure 
machinery  that  would  automatically  Join 
and  sew  the  seams  of  gloves  and  mitts, 
applied  to  the  defendant  Satterlee  Arnold 
to  adapt  to  that  purpose  certain  machines 
Invented  by  him  for  seaming  nhirts  and 
drawers.  The  Inventions  of  Mr.  Arnold 
had  been  patented,  but  the  letters  patent 
were  at  this  time  owned  by  his  wife,  Anna 
M.Arnold.  At  the  suggestion  of  the  plain- 
tiff, Mr.  Arnold,  acting  as  agent  for  bis 
wife,  began  to  experiment,  with  tbo  un- 
derstanding that  if  he  succeeded  to  the 
satisfaction  of  the  plaintiff  the  latter 
should  acquire  the  exclusive  right  to  use 
the  improved  machines  tor  the  purpose 
aforesaid,  upon  terms  to  be  thereafter 
adjusted.  In  April,  1885,  when  it  was  sup- 
posed that  a  machine  had  been  made  that 
would  answer  the  purpose,  a  written  in- 
strument was  prepared,  embodying  the 
conditions  agreed  upon  during  previous 
negotiations,  and  providing  for  a  perma- 
nent arrangement  between  the  parties. 
According  to  this  proposed  agreement, 
the  plaintlH  was  to  have  the  exclusive 
right  to  the  letters  patent  already  grant- 
ed, and  to  such  as  should  be  thereafter 
granted  to  either  Arnold  or  his  wife  "for 
the  purpose  of  making  fabric  gloves  and 
mitts,  •  •  •  having  cut  edges,  and  of  a 
weight  not  to  exceed  •  •  •  per  yard, " 
and  in  consideration  thereof  the  plaintiff 
was  to  pay  to  said  Anna  M.  Arnold  a 
royalty  uf  10  cents  per  dozen  on  gloves, 
and  2%  cents  on  mitts.    Mrs.  Arnold  was 


also  to  famisb  tor  the  use  ot  the  plaintiff, 
on  or  before  January  6,  1886, 100  machines 
and  attachments,  and  as  many  more  after 
that  date  as  he  should  from  time  to  time 
require,  but  they  were  to  remain  herprop- 
erty,  and  were  to  be  used  only  for  the  pur- 
pose aforesaid.  The  plaintiff  was  to  dts 
poslt  with  her  the  sum  of  910,000,  "in  four 
payments  of  $2,500  each,"  at  specified 
times,  "as  security,  without  interest, 
•  •  •  for  said  machines,  and  to  Insure 
due  performance"  of  the  agreement.  The 
instrument  embraced  many  details  relat- 
ing to  the  points  already  mentioned,  and 
concluded  with  an  express  covenant  that 

It  should  continue  until  "  the day  of 

,  1002. "    It  was  verbally  agreed  that 

it  should  be  signed  whenever  the  plaintiff 
should  express  bis  satisfaction  with  the 
machine.  In  June.  1885,  upon  the  state- 
ment ot  Mr.  Arnold  that  be  needed  money 
to  complete  the  machines,  the  plaintiff  ad- 
vanced 92,500  to  Mrs.  Arnold,  and  received 
from  her  a  receipt  therefor,  stating  that 
said  sum  was  received  by  her  "  with  the 
understanding  and  agreement  that  the 
said  twenty-five  hundred  dollars  is  for  the 
first  payment  mentioned  in  an  unsigned 
agreement,  submitted  by  Anna  M.  Arnold 
to  said  Julius  Kayser,  which  is  to  be  ful- 
filled between  the  parties  when  the  said 
Anna  M.  Arnold  has  furnished  five  to  ten 
sewing-machines  satisfactory  to  said  Juli- 
us Kayser,  and  gloves  satisfactory  to  said 
Julius  Kayser  have  been  made  thereon. 
In  case,"  as  the  receipt  further  stated, 
"the said  machines  should  not  prove  to 
satisfaction  of  said  Julius  Kayser.  or  in 
case  the  unsigned  agreement  referred  to 
above  should  not  for  any  reason  be  cou- 
summated  between  the  parties,  the  said 
twenty-flve  hundred  dollars  shall  be  re- 
turned by  me  to  said  Julius  Kayser  Janu- 
ary 25, 1886,  with  Interest."  Mr.  Arnold 
continued  his  efforts  to  perfect  the  ma- 
chine until  March  22, 1886,  when  the  plain- 
tiff expressed  himself  as  satisfied  therewith, 
and  it  was  agreed  that  the  parties  should 
meet  on  the  Blst,  and  sign  the  agreement. 
On  the  24th,  however.  It  was  ascertained 
that  the  attachment  for  closing  the  ends 
of  the  fingers  of  the  gloves  was  a  failure, 
and  that  that  part  of  the  work  would 
have  to  he  done  in  the  old  way,  but  at  an 
Increased  cost.  Thereupon  it  was  agreed 
between  the  plaintiff  and  Mr.  Arnold  that 
in  view  of  the  extra  expense  the  royalties 
should  be  reduced,  and  that  a  clause 
should  be  inserted  in  the  written  agree- 
ment to  that  effect.  They  also  agreed 
that  it  should  be  further  modified,  so  that 
the  plaintiff,  instead  of  taking  100  m'a> 
chines,  and  depositing  $100  for  eairb, 
should  take  only  40,  but  should  deposit 
$150  for  each,  although,  if  he  finally  took 
the  other  60.  the  deposit  should  be  aver- 
aged at  $100  for  each  machine.  These 
changes  were  never  in  tact  inserted  in  the 
written  instrument.  It  was  still  under- 
stood that  the  parties  should  sign  the 
agreement  on  the  31st,  but  when  that  day 
came  Arnold  and  his  wife  tailed  to  appear, 
and  soon  after  notified  the  plaintiff  that 
they  had  parted  with  their  rights  toother 
parties,  and  asked  him  to  make  out  his 
bill  for  what  tbpy  owed  him.  On  the  2d  ot 
April,  1886,  the  firm  ot "  A.  Q.  Jennings  & 
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Son, "  withoiit  notice,  bo  tar  as  was  alleged 
or  proved,  acqaii-ed  by  written  assign- 
ment from  Arnold  and  wife  all  the  rightB 
nuder  eaid  patents  and  inventions  tliat 
the  plaintiff  had  endeavored  to  obtain. 
Upon  the  trial  at  special  term  these  facts, 
among  others, appeared, and  thecourtdis- 
missed  the  complaint  upon  the  ground 
that  the  plaintiff  "saw  fit  to  mal<e  bis 
agreement-dependent  on  the  signing  of  the 
agreement,  and,  as  It  was  not  signed,  and 
as,  in  fact,  no  distinct  terms  were  reached," 
be  was  without  remedy  in  this  action. 
The  affirmance  by  the  general  term  was 
upon  the  ground  that  the  blank  left  in 
the  unsigned  Instrument  in  relation  to  the 
weight  of  the  gloves  and  mitts  was  not 
filled  up. 

A.  J.  Dlttevboefer,foT  appen&at.  Frank 
E.  Rltickwell,  for  respondents  Arnold. 
Sanford  H.  Utade,  for  respondents  Jen- 
nings. 

Vanm,  J.,  (a/ter  stating  the  fuets  as 
above.)  The  plaintiff  con  tends  that  it  was 
the  intention  of  the  parties  that  the  un- 
signed Instrument  should  be  consid- 
ered simply  as  a  memorial  of  terms  al- 
ready agreed  upon,  and  not  as  the  con- 
tract by  which  alone  they  were  to  be 
bound.  This  position  finds  some  sup- 
port in  the  early  negotiations  between 
the  parties,  as  well  as  In  the  firat  sen- 
tence of  the  receipt  given  by  Mrs.  Arnold, 
through  the  agency  of  her  husband,  fur 
the  sum  advanced,  as  It  provides  that 
such  money  "is  for  the  first  payment  men- 
tioned in  [the]  ansigned  agreement,  •  »  • 
which  Is  to  be  fulfilled  "  when  the  plaintiff 
is  satisfied.  Standing  by  itself ,  this  would 
indicate  that  the  instrument  was  to  be 
"fulfilled"  In  the  sense  of  performed,  or 
carried  into  effect,  upon  the  happening  of 
the  contingency  named.  The  remainder 
of  the  receipt,  however,  shows,  as  we 
think,  that  the  parties  intended  to  leave 
the  matter  open,  and  neither  to  make  a 
binding  agreement  then  nor  to  treat  any- 
thing said  or  done  In  the  past  as  yet  bind 
ing.  This  follows  from  the  requirement 
to  return  the  money  on  a  day  named  In 
case  the  machines  should  not  be  satisfac- 
tory to  the  plaintiff,  or  If  the  unsigned 
agreement  should  not  for  any  reason  be 
consummated.  This  language  over  throws 
the  theory  that  any  agreement,  upon 
which  the  mhids  of  the  parties  hud  finally 
met,  was  then  in  existence,  tor  It  assumes 
that  neither  party  is  yet  bound  to  do  any- 
thing, except  with  reference  to  a  return 
of  the  money  advanced.  All  prior  nego- 
tiations are  presumed  to  be  embraced  in 
this  receipt,  which  Is  a  con  tract,  and  Is  the 
only  one  relating  to  the  subject  that  was 
ever  signed  by  any  of  the  parties.  Benard 
V.Sampson,  12  N.Y.  561;  Long  v.  Rail- 
road Co.,  50  N.  Y.  76.  Nearly  a  year  after 
the  date  of  the  receipt  two  of  the  parties, 
without  the  assent  of  the  third,  so  far  as 
appears,  agreed  to  modify  the  proposed 
agreement  in  two  material  respects,  and 
that  all  three  should  sign  it,  as  amended, 
on  a  day  named.  The  modification  was 
not  reduced  to  writing,  and  the  instru- 
ment, even  at  the  time  of  the  trial,  was 
not  completed  or  ready  for  the  signatures 
of   the   parties.    Taking  the  view  most 


favorable  to  the  plaintiff,  this  was  simply 
an  oral  agreement  to  sign  an  instrument 
not  yet  in  existence,  because  It  had  nut 
been  wholly  written  out.  Even  the  writ- 
ten portion  required  rewriting  in  part  In 
order  to  conform  to  the  wishes  of  the  par- 
ties. It  was  virtually  an  oral  agreement 
to  prepare  and  sign  a  written  agreement, 
not  as  evidence  of  an  existing  contract, 
but  as  an  original  contract.  Whether 
specific  performance  of  an  oral  agreement 
to  execute  a  written  Instrument,  in  the 
nature  of  a  license  for  16  years  under  let- 
ters patent,  can  be  compelled  by  a  court 
of  equity,  when  such  Instrument  Is  com- 
plete in  all  respects,  and  in  readiness  to  be 
signed,  we  shall  not  now  consider,  be- 
cause that  question  Is  not  presented  by 
the  record  before  us.  Not  only  was  the 
writing  In  question  incomplete,  because  it 
did  not  contain  all  that  the  parties  had 
agreed  should  be  inserted,  but  there  were 
Important  blanks  in  the  writing,  with  ref- 
erence to  which  no  agreement  or  under- 
standing existed,  and  It  had  never  been 
determined  how  they  should  be  filled.  The 
blanks  existed  not  only  in  the  paper,  but 
also  in  the  minds  of  the  parties,  which  had 
never  met  upon  the  subject.  No  general 
right  purported  to  begranted  to  the  plain- 
tiff, but  only  a  special,  though  exclusive, 
right  of  user,  dependent  wholly  upon  the 
weight  of  the  fabric  per  yard;  yet  the 
blank  for  this  vital  particular  was  left  un- 
filled. There  was  no  agreement,  verbal  or 
written,  express  or  Implied,  as  to  whatthat 
hiank  should  contain.  There  was  no  evi- 
dence from  which  the  court,  even  if  it  were 
otherwise  practicable, '  could  have  filled 
the  blank.  Every  right  of  the  plaintiff 
rested  upon  this  unadjusted  matter,  which 
was  left  blank  in  both  places  where  it  oc- 
curred in  the  proposed  agreement.  Care- 
ful provision  was  madefor  a  forfeiture  of 
his  right  If  the  plaintiff  used  the  machines 
In  violation  of  the  license,  limited  to  an 
undetermined  weight  per  yard  of  the  ma- 
terial manufactured  Into  gloves.  The 
learned  counsel  for  the  plaintiff  contends 
that  the  Instrument,  if  signed,  would  be 
so  construed  as  to  mean  "a  reanunable 
weight  per  yard  ;"  but  the  parties  did  not 
agree  to  this,  and,  if  they  had,  there  Is  no 
evidence  to  enable  the  court  to  determine 
what  a  reasonable  weight  would  be.  No 
standard  of  comparison  Is  disclosed.  Far 
from  agreeing  upon  that  point,  the  par- 
ties did  not  even  discuss  it.  The  proposed 
agreement  was  blank  also  as  to  its  dura- 
tion, to  the  extent  at  least  of  an  entire 
year,  a  consideration  of  some  Importance 
when  it  Is  borne  In  mind  that  the  amount 
of  the  royalties  was  guarantied  by  the 
plaintiff  to  be  not  less  than  f6,000  a  year. 
We  agree  wi  th  the  learned  general  term 
In  saying:  "It  is  impossible  to  deduce  from 
this  unsigned  instrument  the  tej^ms  of  a 
contract  sufficiently  clear  and  definite  to 
enable  a  court  to  enforce  the  specific  per- 
formance thereof. "  We  do  not  think  that 
the  parties  should  be  compelled  to  sign  a 
writing  so  incomplete  and  indefinite  as  to' 
be  Incapable  of  enforcement  when  signed. 
The  judgment  should  be  affirmed,  with 
costs  to  the  defendants  Jennings,  but  with- 
out costs  to  the  defendants  Arnold.  AH 
concur. 
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(126  N.  T.  24») 

Feoplb  ▼.  Wooi>. 
{Court  of  Appeals  of  New  York.    April  14, 18W. ) 
CRiHiNix  Law— Rejection  op  Etisenob  —  Mdb- 

DER — TBIAIi — HCSBANS  ASD  WlFB. 

1.  The  rejection  in  a  criminal  case  of  proper 
testimony  offered  by  the  defendant  is  a  matenal 
error,  even  though  the  court  believes  that  do-, 
fendant  should  have  been  oonvioted  had  the  tes- 
timony been  admitted. 

8.  On  trial  for  murder  defendant  introdaoed 
evidence  that  he  was  subject  to  fits  of  insanl^ 
caused  by  an  injury  received  when  a  ohild.  His 
wife  then  offered  to  testify  that,  about  a  week 
before  the  homicide,  she  had  told  defendant  that 
the  deceased,  who  was  her  father,  had  recently 
conunitted  rape  on  her.  Held,  that  the  evidence 
was  admissible,  for  the  purpose  of  showing  that 
defendant  Idlled  deceased  in  a  fit  ol  insani^ 
brought  on  by  this  information. 

5.  The  error  of  rejecting  sudi  evidence  is  not 
cured  by  allowing  an  expert  witness  to  testify, 
in  answer  to  a  hypothetical  question,  that  such 
a  communication  from  his  wife  would  tend  to 
afleot  defendant's  sanity,  where  the  judge  ex- 
pressly states  to  the  jurv  tliat  there  u  no  evi- 
dence as  to  such  communication. 

4,  It  is  error  for  the  court.  In  rejecting  such 
evidence,  to  state  that  any  penon  of  intellTgenpe 
would  discredit  the  wife's  story,  if  she  were  al- 
lowed to  tell  it 

6.  In  such  case,  evidence  as  to  the  conduct 
and  appearance  of  the  wife  after  the  homicide  la 
irrelevant 

6.  Under  Pen.  Code  N.  Y.  i  716,  which  pro- 
vides that  the  wife  of  an  indicted  person  may  tes- 
tify, but  cannot  be  compelled  to  disclose  confl- 
dentlal  communications  made  by  the  defendant, 
the  objection  that  a  question  calls  for  such  a 
disclosure  may  be  made  by  the  defendant  instead 
of  by  the  witness. 

Appeal  from  court  of  oyer  and  terminer, 
Warren  county. 

*  J.  M.  Whitman,  for  appellant.    Francis 
A.  Smith,  for  respondent. 

Peckham,  J.  This  is  an  appeal  from  a 
judKtnent  ot  conviction  of  defendant  of 
murder  in  the  first  degree,  entered  upon  a 
verdict  rendered  by  a  jury  In  the  oyer  and 
terminer  of  Warren  county  in  September, 
1S90.  Our  Jurisdiction  to  review  directly 
such  a  judgment  rests  upon  the  statute, 
(chapter  49S,  Laws  1887.)  Under  that 
statnte,  this  court  can  grant  a  neir  trial 
upon  exceptions  talcen  to  the  rulings  of 
the  trial  court,  and  It  can  also  grant  such 
new  trial  when  it  is  satistled  that  the  ver* 
diet  war  against  the  weiglit  of  evidence  or 
that  Justice  requires  It.  The  defendant, 
through  his  counsel  In  this  case,  does  not 
seek  oar  Interference  under  this  latter 
provision  of  the  act.  He  comes  here  upon 
exceptions,  and  asks  a  review  thereof  as 
his  legal  right,  and  that  a  new  trial  shall 
be  granted  him  because  of  legal  error  com- 
mitted by  tlie  court  below  on  his  trial. 
Where  exceptions  have  been  talcen  by  a 
defendant  on  a  criminal  trial,  the  court 
must  give  Judgment  without  regard  to 
technical  errors  or  defects,  or  to  excep- 
tions which  do  not  affect  the  substantial 
rights  of  the  parties.  Code  Crim.  Proc. 
§  542.  Under  this  provlsiun  I  think  It 
plain  that  If  evidence  of  a  material  nature, 
of  a  kind  most  important  and  predom- 
inating, shall  have  been  offered  on  the 
part  of  delendant,  and  ruled  out  on  the 
objection  of  the  people,  and  under  the  ex- 
ception of  the  defendant,  such  ruling  is 
error  which  demands  the  reversal  <rf  the 
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Judgment  of  conviction.  This  is  true  even 
If  the  court  might  be  inclined  to  think 
that,  upon  the  whole,  with  such  evidence 
admitted,  the  defendant  sbonld  have  been 
convicted.  A  defendant  In  a  criminal 
prosecution  Is  entitled  to  a  legal  trial. 
conducted  in  a  proper  way,  and  decided 
upon  legal  evidence.  Where  evidence  of 
such  a  character  has  been  oSered  on  the 
part  of  the  defendant,  and  erroneously  re- 
jected by  the  court,  and  if  It  is  of  a  mate- 
rial nature,  and  if  an  exception  has  been 
duly  taken,  we  are  not  at  liberty,  under 
the  section  of  the  Code  ot  Criminal  Pro- 
cedure above  cited.to  say  that  the  error  is 
merely  technical,  or  that  the  substantial 
rights  of  a  defendant  have  not  been  aBect- 
ed.  The  defendant  has  the  right  to  sub- 
mit material  evidence  In  his  bebaU  to  the 
jury  In  order  that  it  may  pass  upon  its 
weight  and  credibility,  and,  if  he  be  de- 
prived of  that  right,  it  Is  a  substantial 
one,  which,  when  properly  presented  to 
this  court  by  an  exception,  will  require  a 
reversal  of  his  conviction.  This  does  not 
In  the  least  affect  the  existence  and  force 
of  tiie  other  and  well-known  rule  that  a 
new  trial  will  not  be  granted,  even  in  a 
criminal  case,  for  an  erroneous  ruling  of 
the  conrt  npon  some  legal  proposition, 
where  the  appellate  tribunal  can  see  that 
by  no  possibility  nuuld  the  error  have 
worked  any  harm  to  defendant.  Stokes 
V.  People,  63  N.  Y.  IBt.  In  the  case  of  the 
rejection  of  important,  material,  and  com- 
petent evidence  for  the  defendant,  this 
court  cannotsay,  unless  Inamost  extraor- 
dinary case,  that  by  no  possibility  could 
the  error  harm  the  defendant,  or  that  such 
error  was  only  technical,  and  that  no 
substantial  right  of  the  defendant  was 
affected.  A  substantial  right  of  defend- 
ant in  such  cnse  Is  affected,  even  thongb 
the  appellate  court  would,  with  the  evi- 
dence before  it,  still  come  to  the  same  con- 
clusion as  the  jury  did  without  it.  The  de- 
fendant In  such  cace  has  the  right  to  In- 
sist that  material  and  legal  evidence  of- 
fered in  his  behalf  shall  be  recelvnd  and 
submitted  to  a  Jury,  and  Its  opinion  and 
verdict  taken  thereon,  and  not  that  of  any 
merely  appellate  tribunal.  On  looking 
through  and  reading  attentively  the  very 
voluminous  record  which  has  been  pre- 
sented to  us  In  this  case.  I  am  satisfied 
that  many  errors  were  committed  upon 
the  trial,  and,  in  the  case  of  one  at  least, 
the  error  is  of  such  a  nature  us  to  neceBsl- 
tate  the  reversal  of  the  Judgment. 

A  brief  reference  to  thn  general  facts  ot 
the  case  Is  all  that  is  necessary  to  enable 
one  to  see  the  materiality  of  the  evidence 
rejected  by  the  court  when  offered  on  the 
part  of  the  defendant.  The  evidence  on 
the  trial  showed  that  the  killing  took 
place  near  n  small  village  or  hamlet  called 
Stony  Creek,  In  the  county  of  Warren, 
about  5  or  5:30  p.  M.,  on  the  10th  of  May, 
1890.  Leander  Pasco,  the  deceased,  was 
a  small  farmer  or  laboring  man,  living 
within  a  couple  ot  miles  of  the  above- 
named  village,  and  was  between  50  and  65 
years  of  ag^.  His  wife  bad  been  dead  afew 
years,  and  his  daughter,  about  10  years  of 
age,  was  living  with  bim,  as  was  also  a 
woman  who  occupied  the  position  of  his 
housekeeper.    His  sons,  George  and  Alvln, 
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respectively,  about  20  and  16  years  of  age, 
were  sometimes  there,  but  bad  not  been 
for  a  short  time  before  the  killing.  A 
couple  of  months  before  that  event  the 
defendant  bad  married  a  daughter  of 
Pasco,  and  It  is  claimed  that  such  mar- 
riage annoyed  him,  and  he  had  ceased  to 
be  on  friendly  terras  with  defendant  from 
that  time.  The  marriage  tool:  place  away 
from  borne,  and  Pasco  did  not  Icnow  of  it 
at  the  time.  A  few  weeks  before  the  kill- 
ing the  defendant  took  his  wife,  and  went 
to  a  small  house,  or  "shanty,"  as  some  of 
the  witnesses  called  it,  about  a  mile  from 
Stony  Creek,  and  there  commenced  house- 
keeping. There  was  evidence  tending  to 
show  that  the  defendant  was  exceedingly 
fond  of  his  wife,  who  was  a  young  woman 
22  or  23  yea.~s  of  age.  The  defendant  was 
a  man  about  33  years  of  age,  and  was  ul- 
80  a  small  farmer,  or  laboringman.  Both 
the  deceased  and  defendant  belonged  to  a 
very  uneducated,  illiterate,  and  ignorant 
class,  neither  having  acquired  much  prop- 
erty, and  both  spending  a  portion  of  their 
time  in  hunting  and  flshtng.  On  the  after- 
noon of  the  10th  of  May  (the  day  of  the 
homicide)  both  men  were  seen  In  the  vil- 
lage of  Stony  Creek,  and  were  overheard 
]n  a  war  of  words  iu  the  public  streets,  in 
which  each  accused  the  other  of  nilscon- 
duct.  The  defendant  was  seen  on  lils  way 
home  about  3  or  4  o'clock  in  the  afternoon, 
and  the  deceased  was  seen  passing  out  of 
the  village  in  the  direction  of  the  road  to 
his  home,  about  5  or  5:30  in  the  same  aft- 
ernoon. It  was  raining,  and  the  deceased 
carried  an  umbrella  and  a  email  bundle, 
covered  over  with  paper.  A  short  dis- 
tance from  the  village,  and  asthedeceased 
was  proceeding  upon  a  lonely  road,  lined 
on  each  side  with  bushes  and  woods,  ex- 
cept a  portion  of  one  side,  where  a  small 
fallow  of  a  couple  of  acres  skirted  theedge 
of  the  road,  he  was  shot  in  the  back  by 
shot  from  a  shotgun,  and  was  instantly 
killed.  No  one  saw  the  killing,  and,  ai- 
tbough  two  reports  of  a  gun  wore  heard 
in  quick  succession  at  about  half  after  5, 
the  deceased  was  not  discovered  until 
nearly  dark,  when  he  was  accidently  seen 
lying  in  the  road  by  a  man  walking  along 
It  on  his  way  home.  The  alarm  was  driv- 
en, and  the  next  day,  Sunday,  a  critical 
examination  was  made.  From  it  thepeo- 
ple  discovered  the  rags  which  had  formed 
the  wadding  of  the  gun,  foot-prints  in  the 
fallow  from  peculiar  hoots,  which  were 
soon  seen  to  be  exactly  like  those  made 
by  the  boots  worn  by  the  defendant,  who 
was  present  on  the  Sunday  at  the  place 
where  the  body  lay,  and  where  quite  a 
crowd  had  congregated.  The  rags  were 
seen  to  be  like  the  lining  of  defendant's 
coat,  which  was  torn,  and  were  subiie- 
qaently  most  aatisfactorily  identified  as 
coming  from  and  forming  part  of  such  lin- 
ing. Other  evidence  was  given,  which  it 
is  nnnecessary  to  detail,  but  the  whole 
showed  quite  satisfactorily  that  the  de- 
fendant had  perpetrated  the  killing.  He 
bad,  however,  in  addition  to  the  plea  of 
not  guilty,  put  in  the  further  plea  of  in- 
sanity, and  BO  evidence  bearing  upon  that 
defense  was  offered  and  received.  Evi- 
dence was  given  tending  to  show  that  the 
defendant,  when  a  young  boy,  bad  been 


severely  cut  in  the  head  by  a  blow  from 
an  axe,  which  had  slipped  oatof  the  hands 
of  his  father,  who  was  cutting  wood,  and 
there  was  evidence  from  which  the  Jury 
might  infer  that  the  skull  had  been  then 
fractured.  He  was  unconscious  for  two  or 
three  hours,  and  was  for  some  time  quite 
ill  from  the  immediate  effects  of  tlie  blow. 
Within  a  few  years  thereafter  he  fell  from 
a  barn,  and  struck  on  his  bead  on  a  stony 
surface,  and  was  again  rendered  uncon- 
scious for  some  hours.  Aftertbeseinjuries 
it  was  claimed  that  he  frequently  acted  in 
a  strange  manner, — not  as  he  bad  former- 
ly done.  He  often  complained  from  that 
time  of  violent  pains  in  his  head,  which 
rendered  him  unable  to  work.  He  had 
been  guilty  of  acts  which  those  who  saw 
them  characterized  as  irrational,  such  as 
pounding  with  bis  fist  a  lath  and  plaster 
wall  until  be  had  made  a  hole  in  it,  with- 
out any  apparent  cause,  and  while  sober, 
and  claiming  the  next  day  not  to  remem- 
ber anything  about  it.  He  had  dressed  in 
an  eccentric  and  odd  manner,  in  woman's 
clothes,  over  his  trowsers,  which  were  cut 
oft  below  the  knee,  and  in  a  woman's  bon- 
net, and  in  such  apparel  had  gone  to 
"meeting"  and  to  school,  although  thnn 
grown  up.  He  had  been  seen  to  trade  off 
a  good  hat  for  a  large  hornet's  nest, 
which  he  wore  on  his  head  Instead  of  his 
hat  for  a  long  time.  He  was  subject  to ' 
some  kind  of  discharge  from  his  eyes,' 
which  difficulty  would  suddenly  come  up- 
on him  after  he  had  complained  of  his 
head.  -  He  was  also  subject  to  sudden  at- 
tacks of  a  kind  of  dizziness  in  the  head, 
and  temporary  blindness  consequent  there- 
on, and  had  himself  denominated  such  at- 
tacks his  "blind  staggers."  He  was  eccen- 
tric, and  was  callea  odd,  very  vehement, 
and  subject  to  great  excitement  on  slight 
provocation.  After  his  Incarceration  In 
Jail  on  the  charge  of  murder,  he  was  ex- 
amined by  a  physician,  who  claimed  to 
find  traces  of  the  wound  on  his  head;  also 
what  he  thought  was  a  fracture  of  the 
neck  near  the  base  of  the  skull,  the  effect 
of  which  was  to  prevent  the  defendant 
from  turning  his  head  as  much  as  the  or- 
dinary man  can.  He  also  thoughtthat  he 
discovered  that  the  spine,  from  the  baseof 
the  skull  down  to  what  he  termed  a  tumor 
between  the  shoulders,  was  qnitesensitlve 
to  the  touch,  so  that  the  defendant 
flinched  when  that  portion  was  touched 
by  the  physician.  The  eyes  were  not 
then  properly  responsive  to  light,  and 
there  was  a  lack  of  proper  sensitiveness 
of  the  skin  under  experiments  then  made 
by  the  doctor.  From  the  examination' 
thus  made  the  doctor  was  of  the  opinion 
that  the  defendant  was  suffering  from  a 
diseased  brain.  Other  witnesses  spoke  of 
occasions  when  the- defendant  seemed  una- 
ble to  count  money  which  he  had  in  his 
band,  and  asked  others  standing  by  to 
count  it  for  htm,  and  at  such  times  his 
conduct  seemed  to  the  witnesses  Irrational. 
This  was  substantially  the  evidence  up- 
on the  question  of  the  insanity  of  the  de- 
fendant, or  the  diseased  condition  of  his 
brain,  at  the  time  when  the  wife  of  defend-: 
ant  was  called  as  a  witness  for  him. 
Counsel  for  defendant  offered  to  prove  by 
her  that  a  short  time  before  the  day  of  the 
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liomlcide  she  bad  told  the  defendant,  an- 

der  the  circamntancea  set  forth  in  the  offer, 
that  her  father  had  stolen  his  (defend- 
ant's) potatoes,  some  three  years  before. 
This  was  ottered  for  the  purpose  of  show- 
ing the  effect  it  bad  on  defendant's  mind, 
in  connection  with  other  matters.  This 
was  objected  to  as  immaterial  and  Incom- 
petent, and  sustained,  and  the  defendant 
excepted.  The  defendant's  counsel  then 
proved  that  the  witness  had  another  con> 
Tersation  with  her  husband  on  tlie  3d  ot 
May,  the  week  preceding  the  homicide,  in 
which,  as  the  record  states,  she  gave  "him 
some  information  as  to  certain  acts  which ' 
ber  father  bad  committed  upon  her  per- 
son." The  counsel  for  the  defendant  then 
asked  ber  to  state  what  it  was  she  told 
her  husband.  This  was  objected  to,  and 
the  record  then  shows  the  following  most 
extraordinary  proceeding:  "  By  the  court : 
The  same  rule  will  apply  to  this  offer  as 
applies  to  the  other.  I  sustain  the  objec- 
tion, and  rule  the  evidence  out  upon  the 
grounds :  First,  that  it  raises  a  collater- 
al issue  which  is  not  on  trial  here,  and 
ongbt  not  to  be  introduced;  that  conver- 
Hationa  between  this  party  and  the  defend- 
ant are  not  competent  evidence  in  bis 
favor  in  this  action ;  seooad,  it  is  clearly 
not  a  case  where  Pasco  was  killed  upon 
sadden  provocation  or  sudden  excitement, 
in  consequence  of  Rome  extraordinary  and 
unexpected  and  sudden  information  to 
this  defendant.  It  Is  not  competent  as  a 
defense  to  show  the  provocations,  that 
discoveries  were  made,  where  the  murder 
was  committed  with  the  kind  of  delibera- 
tion which  is  clear  and  evident  in  this 
case;  and,  third,  it  is  a  proposition  to  try 
an  indictment  against  Pa8co,^  deceased, — 
against  the  dead  man, — a  crime  which  this 
witness  would  be  obliged  to  confess  she 
voluntarily  participated  In.  It  should 
have  been  brought  to  trial  in  the  life-time 
of  ber  father,  when  he  could  have  been 
here  to  have  been  heard  on  the  subject. 
It  wouli  be  a  gross  piece  ot  injustice  if, 
after  this,  defendant,  and  this  witness,  in- 
stigating him  to  commission  of  crime,  and 
to  cause  the  murder  of  her  father,  to  be  al- 
lowed to  set  up  and  establish  this  In- 
famous charge  against  the  dead  man, 
whose  mouth  is  closed  forever.  It  would 
be  no  justification  of  the  murder,  and  un- 
der such  circumstances,  it  this  female  had 
become  so  abandoned  as  to  be  willing  vol- 
untarily to  go  on  the  stand  and  thus  tes- 
tify to  a  case  against  ber  own  dead  father, 
who  bad  been  murdered,  that  would  throw 
infamy  and  discredit  eternally  upon  his 
reputation  as  well  as  hers,  she  ought  not 
to  be  permitted  to  do  it.  It  is  an  issue 
that  does  not  belong  to  the  case  here,  and 
it  would  not  be  of  any  value,  under  the 
circumstances  in  this  case,  and  ought  not 
to  be,  if  it  were  admitted.  The  defendant 
is  at  liberty  to  furnish  any  evidence  that 
he  is  able  to  on  tbe  subject  of  the  mental 
condition  ot  this  man.  That  is  tbe  de- 
fense, but  I  do  not  propose,  if  it  is  possible 
to  avoid  it,  to  undertake  to  try  the  dead 
man  instead  of  tbe  defendant  wbo  is  on 
trial  here.  Counsel  tor  defendant:  It  is 
apparent,  from  tbe  applause  of  the  au- 
dience, that  Incestuous  rape  Is  considered  a 
venial   offense.    By    the  court:     As    tbe 


counsel  baa  made  that  statement,  I  will 
state  that  this  court  would  discredit  the 
story  of  this  female,  and  I  think  any  per- 
son of  intelligence  would  do  it  if  nhe  was 
permitted  to  give  testimony.  Defendant 
excepts.  The  counsel  tor  the  defendant 
then  oHered  to  prove  In  detail  that  tbe 
witness  told  tbe  defendant  on  the  evening 
of  tbe  3d  of  May,  the  week  before  the  hom- 
icide, that  her  father  had,  before  her  mar 
riage  to  the  defendant,  criminally  assault 
ed  ber,  and  forced  ber,  against  ber  will,  to 
have  intercourse  with  him  on  more  than 
one  occasion;  and  that  since  her  mar- 
riage, and  within  a  very  short  time,  be 
had  come  to  their  house.  In  the  absence  of 
defendant,  and  had  succeesfally  made  up- 
on ber  the  same  kind  ot  an  assault,  and 
had  threatened  her  that  if  she  told  of  it  to 
her  husband,  or  any  one,  he  would  kill 
ber.  Tbe  counsel  said  he  offered  the  evi- 
dence, not  as  proof  of  the  truth  of  tbe 
statement,  but  be  would  show  that  the 
defendant  believed  it,  and  It  was  ottered 
for  the  purpose  ot  showing  tbe  effect  of 
tbe  communication  on  defendant's  mind, 
and  that  it  operated  on  it  to  such  an  ex- 
tent as  to  render  him  insane  on  the  day 
he  committed  tbe  offense.  This  evidence 
was  objected  to,  and  the  objection  sus- 
tained, and  tbe  defendant  excepted.  Tbe 
record  then  proceeds:  By  tbe  Court:  If 
tbe  evidence  was  admitted. I  would  regard 
it  almost  conclusive  evidence  '  that  this 
woman  herself  was  anxious  to  have  ber 
father  mnrdered,  and  that  she  was  oper- 
ating, in  complicity  with  this  man,  to  pot 
up  the  business,  and  do  an  act  of  this 
kind.  I  sustain  tbe  objection,  and  over- 
rule tbe  offer  on  tbe  ground  that  it  is 
plainly  apparent  In  the  case,  as  it  stands, 
that  it  is  not  a  case  where  a  person  wbo 
committed  the  crime  was  moved  by  sud- 
den impulse.  Whoever  committed  that 
murder  did  it  with  great  deliberation, 
both  of  mind  and  plan  and  surroundings. 
Counsel  tor  defendant:  Defendant  excepts 
to  tbe  ruling  ot  the  court. "  The  defend- 
ant's counsel  made  other  offers  of  the 
same  nature  and  In  detail,  which  were 
overruled,  and  the  counsel  was  somewhat 
severely  criticised  for  making  such  offers. 
The  first  question  that  arises  is  as  to 
tbe  correctness  of  the  ruling  ot  the  court 
in  excluding  this  proposed  evidence.  I 
think,  tbeiearned  court  clearly  erred.  Tbe 
counsel  for  the  prosecution  seek  to  snstaln 
the  correctness  of  the  decision  by  referring 
to  those  English  and  American  authorities 
which  bold  tbelndivldual  guilty  of  murder 
in  killing  the  man  wbo  has  committed 
adultery  with  tbe  prisoner's  wife,  unless 
the  person  killed  is  detected  in  tbe  very 
act  ot  such  adultery.  See  cases  collected 
in  9  Araer.  &  Gng.  Unc.  Law,  685,  note  1. 
The  cases  proceed  upon  the  principle  that 
tbe  immediate  killing  ot  tbe  adulterer  by 
tbe  husband,  who  has  detected  him  in  the 
act,  was  probably  perpetrated  under  sucii 
a  sudden  and  untrollable  passion  that  the 
offense  was  reduced  from  that  ot  murder 
to  manslaughter.  But  if  the  husband 
only  benrd  t'hatthc  person  bad  been  guilty 
otsuch  an  act,  and  thereupon  met  or  sought 
him  out  and  killed  him,  it  has  been  held 
that  in  such  case,  as  time  enough  bad 
elapsed  for  the  passion  to  cool,  tbe  killing 
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waa  murder.  Reg  t.  Ke)1  j,  2  Car.  &  K.  814, 
Is  to  this  effect,  although  in  that  case  it 
was  the  woman  who  was  killed.  To  the 
name  effect,  in  principle,  Reg.  v.  Fisher,  8 
Car.  &  P.  182.  There  are  many  other  an- 
tfaorities  of  the  same  purport,  both  En- 
glish and  American.  In  this  state  it  has 
been  held  that  the  fact  that  information 
of  the  wife's  adultery  bad  been  imparted 
to  the  husband  can  only  be  proved  when 
It  is  Bhown  that  such  information  was 
given  so  near  the  time  of  the  commission 
of  the  crime  that  the  court  can  see  there 
was  not  a  sufficient  period  for  the  passion 
It  would  natnrallly  excite  to  subside. 
This  was  held  in  the  case  of  Sanches  v. 
People,  22  N.  Y.  147.  That  defense  was 
not  "insanity,"  in  the  proper  sense  of  the 
term.  It  was  a  mere  figure  of  speech,  to 
designate  the  defeudant  as  possessed  by 
a  strong  and  irresistible  passion.  These 
cases  proceed  upon  the  theory  that  the 
passion  such  a  discovery  or  communica- 
tion may  excite  in  the  breast  of  a  man 
whose  brain  is  in  a  normal  condition  is 
sudden,  irresistible,  and  deadly  .-and  the 
evidenceis  admitted  to  show  the  existence 
and  the  cause  of  suph  a  passion  at  the 
very  time  of  the  commission  of  the  crime, 
aud  so  to  show  that  It  was  not  of  the  de- 
liberate nature,  implying  an  intent  to  kill, 
which  Is  required  in  the  case  of  murder. 

The  claim  is  made  that  the  crime  is  only 
manslaughter;  that  the  crime  was  done  In 
the  heat  of  passion,  and  without  in- 
tent to  kill;  and  the  evidence  is  received 
to  show  an  adequate  cause  for  th^  pas- 
sion, and  the  absence  of  the  Intent.  If  the 
intent  tu  kill  existed,  it  might  still  be  mur- 
der lu  this  state.  Shufflin  v.  People,  62  N. 
T.  229.  Of  course,  on  this  theory,  proof 
of  this  communication  to  the  defendant, 
and  its  nature,  occurring,  as  It  did,  at 
least  a  week  before  the  commission  of  the 
offense,  would  be  Inadmissible;  for  a  week 
is  a  period  much  more  than  enough  for  the 
cooling  time  allowed  by  law.  I  concur 
that  the  Inference  from  the  evidence  is  sub- 
stantially Irresistible  that  the  person  fir- 
ing the  gun  did  ho  with  deliberation  and 
intended  to  kill.  It  is  not,  however,  upon 
any  theory  of  this  kind  that  the  evidence 
is  admissible.  It  should  be  admitted  for 
the  purpose  of  showing  an  adequate  cause 
for  the  state  of  mind  existing  subsequent 
to  the  coromttnlcatiou.  The  subsequent 
conduct,  appearance,  and  conversation  of 
the  person  to  whom  the  communication  Is 
made  are  the  proper  subjects  of  proof,  for 
the  one  purpose  of  showing  what  effect 
upon  blm  such  communlcatitm  bad,  and 
that  it  rendered  him  "insane,"  within  the 
legal  definition  of  the  term,  at  the  very 
time  of  the  commission  of  the  deed.  Evi- 
dence had  already  been  given  tending 
somewhat  towards  proof  of  a  diseased 
condition  of  the  brain  of  the  defendant  be- 
fore the  communication  was  made  to  him. 
Evidence  of  such  a  nature  having  been 
given,  the  communication  may  then  be 
proved  for  the  purpose  of  showing  the 
effect  it  had  upon  defendant's  mind, 
and  to  show  a  reason  for  the  alleged 
change  in  the  appearance  and  conduct  of 
the  accused,  and  to  prove  that  in  tmth 
such  a  communication,  acting  upon  a  dis- 
eased and  weakened  brain,  produced  in- 


sanity at  the  time  of  the  commission  of 
the  crime.  It  Is  not  disputed  that  a  fall 
on  the  head,  a  physical  injury  to  the  brain, 
or  other  physical  and  sufficient  cause  for 
insanity,  can  be  proved.  The  defense  is 
not  confined  to  proof  of  the  condition  of 
the  mind  of  defendant  at  the  moment  when. 
he  struck  the  blow  or  fired  the  shot.  Any 
material  fact  which  might  account  for  or 
naturally  lead  to  insanity  at  that  moment 
may  be  proved.  Why  should  not  the  de- 
fendant have  the  right  to  prove  a  moral 
cause  which  might  act  upon  a  brain  al- 
ready diseased,  and  might  result  in  Insani- 
ty as  naturally  as  blows  upon  the  head? 
This,  in  connection  with  evidence  tending 
to  show  insanity  at  the  time  of  the  act 
done.  Is  proper.  I  do  not  say  that  proof 
of  these  facts,  any  or  all  of  them,  is  proof 
of  Insanity.  That  is  for  the  jury  to  decide. 
But  it  is  competent,  for  the  reason  that 
all  tbe  facts  are  material  for  the  purpose 
of  enabling  the  Jury  to  say  what  whs  the 
condition  of  mind  of  defendant  when  the 
deed  was  perpetrated.  The  defense  is 
entitled  to  prove  more  than  tbe  fact 
that,  after  a  certain  time,  when  something 
was  told  defeudant,  he  exhibited  cei-tain 
changes  of  deportment  or  appearance.  He 
is  entitled  to  have  the  ]nry  see  that  there 
was  a  cause  sufficient  to  account  for  and 
to  create  such  alteration  In  conduct  and 
appearance.  It  greatly  tends  to  strength- 
en the  proof  of  such  alteration.  I-tis  ad- 
missible for  tbe  same  reason  that  evidence 
is  competent  to  show  that  the  party  had 
a  fall  on  his  bead,  or  had  been  a  sufferer 
for  years  from  some  kind  of  physical  ail- 
ment which  had  naturally  a  depressing  in* 
fiuence  on  the  mind.  The  physicians  for 
tbe  defendant  all  laid  great  virelgbt  upon 
the  original  Injnriea  to  the  head,  and  to 
the  character  of  the  communication  made 
to  defeudant  by  his  wife.  The  defense  has 
the  right  to  more  than  proof  that  defend- 
ant was  a  singular  person,  sometimes 
seemingly  wild  and  guilty  of  foolish  ac- 
tions, or  such  as  might  be  termed  irra- 
tional acts  or  speeches.  Facts  may  be 
shown  which  might  account  for  such  ac- 
tions and  appearances,  and  which,  when 
submitted  to  competent  medical  skill, 
might  be  said  to  reveal  a  full  and  adequate 
cause  for  the  mental  aberrations  testified 
to;  or  they  might  be  of  such  a  nature  that 
the  ordinary  man,  not  a  physician,  could, 
from  his  own  experience,  say  that  they 
were  enough  to  account  for  such  mental 
condition.  In  fine,  the  evidence  is  admit- 
ted on  the  ground  that  it  is  corroborative, 
more  or  less  strongly,  of  the  mental  con- 
dition which  the  other  and  separate  evi- 
dence in  the  case  tends  to  prove.  It  must 
be  admitted  for  the  purpose  of  showing 
that  the  defendant  was,  at  the  time  of  the 
commission  of  the  offense,  "insane,"  with- 
in the  legal  definition  of  the  word.  It 
may  well  be  that  in  many  Instances  the 
evidence  will  fail  to  create  even  a  doubt  in 
the  minds  of  the  Jury  as  to  the  sanity  of 
defendant  when  the  deed  was  committed. 
That  does  not  detract  from  the  admissi- 
bility of  the  evidence.  Tbe  defense  will.  In 
that  event,  fall  to  make  out  the  case. 
This  species  of  evidence  was  admitted  in 
the  case  of  People  v.  Cole,  6  Parker  Grim.  R. 
695,  tried  in  tbe  Albany  oyer  and  terminer 
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Bume  20  'years  ago,  and  It  weca  admitted 
on  the  ground  ta^en  here.  Tbere  bad 
been  a  large  amount  of  evidence  already 
given  to  Bliow,  prior  to  the  i^omraanlca- 
tloD,  a  diseased  and  depressed  mental  coo- 
dltlon  ol  the  defendant,  and  the  cominnul- 
catlon  made  to  blm  by  Iris  wife  was  ad- 
mitted asevldencefor  the  purpose  of  she  w- 
tng  Its  effect  upon  bis  mind,  and  as  furnish- 
ing an  adequate  cause,  under  all  the  clr- 
Gumstances,  for  the  alleged  fact  that  he 
was  insane  when  the  act  was  done.  This 
was  the  claim  of  the  defense,  and  It  is  the 
theory  upon  which  the  evidence  is  compe- 
tent, and  it  isnotadmitted  asshowlngtbe 
truth  of  the  communication.  Still  less  is 
it  admissible  for  the  purpose  of  showing 
sudden  passion.  The  comraunlcatlun  is 
too  remote  in  time  from  the  ant  to  render 
the  evidence  competent  for  that  purpose. 
It  is  not,  however,  necessary  that  the  evi- 
dence should  already  show  that  the  de- 
fendant was  actually  insane.  If  that  were 
so,  the  defendant  would  be  entitled  to  an 
acquittal  without  It.  In  this  case,  how- 
ever, evidence  had  already  been  given  up- 
on the  subject,  which,  as  I  have  said,  some- 
what tended  to  show  that  the  individual, 
bdtore  tbe  communication  was  made  to 
him,  was  a  person  sufferlngfrom  some  dis- 
eased condition  of  the  brain,  and  the  act- 
ual effects  of  such  disease,  in  the  way  of 
irrational  acts  and  declarations,  had  been 
somewhat  more  or  less  remarked  upon  by 
others.  When  such  facts  ba  ve  been  shown, 
tbe  evidence  is  not  affacted,  as  to  its  com- 
petency, by  thefact  that  tbe  act  was  done 
deliberately.  Deliberation  is  the  answer 
which  tbe  prosecution  makes  to  the  de- 
fense of  ungovernable  passion,  suddenly 
evoked  by  the  sight  of  an  unfaithful  wife 
la.  the  arms  of  her  lover.  If,  instead  of 
taking  Immediate  vengeance  upon  the 
man,  tbe  husband  postpones  it,  and  subse- 
quently kills  the  adulterer,  tbe  law  says 
tbe  cooling  time  was  sufiicieot,  and  the 
deliberation  shows  the  necessary  intent  to 
commit  murder.  The  evidence  is  admissi- 
ble in  this  case  upon  the  totally  different 
theory  already  discussed.  Whether  it  Is 
necessary.  In  all  cases  wbere  the  defense 
of  Insanity  is  interposed,  to  show  the  ex- 
istence of  a  prior  morbid  and  diseased  con- 
dition of  tbe  mind  before  evidence  of  the 
nature  offered  in  this  case  should  be  ad- 
mitted, is  not  now  the  question.  We 
tbink  there  was  enough  evidence  tending 
somewhat  in  that  direction  to  render  the 
proposed  evidence  competent,  even  upon 
such  restricted  theory.  The  case  does  not 
require  it,  and  we  do  not  hold  that  the 
evidence  is  admissible,  in  any  event.  We 
deter  the  discussion  of  the  question  until 
it  necessarily  arises.  To  show  that  tbe 
effect  was,  at  most,  the  putting  of  the 
party  in  a  blind,  reckless,  passionate,  or 
vindictive  mond,  is  no  defense. 

Tile  case  of  Spencer  v.  Slate,  69  Md.  28, 
13  Atl.  Rep.  K09,  is  not  opposed  to  tliese 
views.  The  counsel  fur  the  defendant 
there  ottered  to  show  by  the  defendant 
himself  his  mental  condition  (but  not  that 
he  was  insane)  at  tbe  time  of  the  killing.  It 
was  rejected,  unless  the  counsel  would 
give  the  assurance  that  he  would  follow 
it  up  with  other  proof  tending  to  show 
that  at  tbetlmeof  thehomicidetbe  prison- 


er was  insane,  and  that  assurance  tlie 
counsel  declined  to  give.  The  refusal  to 
admit  tbe  evidence  was  upheld  by  tbe 
court  of  appeals  of  Maryland,  on  the 
ground  that  the  offer  did  not  tend  to  show 
the  defeudant  "insane"  at  the  time  of  the 
homicide,  within  the  legal  defluition  of 
that  term.  Nofaultcan  be  found  with  such 
ruling. 

In  this  case  it  can  not  be  asserted  that 
the  evidence  of  insanity  given  up  to  the 
time  when  tbe  defendant's  wife  was  called 
was  very  strong  or  very  convincing. 
There  can  be  no  doubt  that  It  came  up  to 
the  requirements  of  the  rule  which  has 
been  assumed  as  a  condition  for  the  ad- 
mission of  evidence  of  the  nature  offered 
herein.  The  counsel  for  the  prosecution 
does,  indeed,  take  the  objection  that,  when 
this  proof  was  offered,  there  was  no  evi- 
dence that  tbe  defendant  was  insane  when 
the  crime  was  committed,  and  none  that 
tended  to  prove  it.  I  have  already  allud- 
ed to  some  of  tbe  evidence  upon  that  ques- 
tion which  had  then  been  taken,  and,  after 
tbe  court  ruled  upon  this  offer.  Dr.  Mar- 
tine  was  again  called  to  the  stand,  and, 
upon  an  hypothetical  question  put  to  bUn 
by  defendant's  counsel,  testifled  that,  in 
his  judgment,  tbe  defendant  was  insane 
at  the  time  of  tbe  commlKsion  of  the  homi- 
icide.  Tbe  defendant's  wife  was  then  re- 
called, and  the  same  offer  to  prove  the 
facts  already  related  was  made,  and  the 
same  ruling  given,  and  an  exception  tak- 
en. I  think  it  cannot  be  said  that  the  hy- 
pothetical question  put  by  defendant's 
counsel  to  the  physician  was  so  utterly 
baseless  that  it  could  find  no  support  in 
any  passible  view  of  tbe  evidence  in  tho 
case,  assuming  such  evidence  to  be  true. 
Tbe  court  did  not  exclude  evidence  of  the 
communication  on  any  such  ground,  but 
placed  its  ruling  on  the  ground  that  tbe 
evidence  was  in  its  very  nature  wholly  in- 
admissible, for  the  reasons  which  he  thou 
gave.  In  stating  that  one  reason  for  the 
rejection  of  the  evidence  was  because  it 
appeared  that  whoever  committed  tho 
murder  did  it  with  great  deliberation, tbe 
court  thereby.  In  substance,  held  that  evi- 
dence of  this  nature  was  only  admissible 
to  prove  a  sudden  passion,  perhaps  a  tren- 
sy,  on  the  part  of  the  person  hearing  the 
communication,  and  the  immediate  com- 
mission of  the  crime  in  that  present  condl- 
tiou  of  rage,  and  hence  evidence  of  deliber* 
ation  destroyed  the  foundation  for  its  ad- 
mission. But  herein  tbe  court  totally  mi»- 
apprehended  the  principle  upon  which  the 
evidence  was  admissible.  Upon  that  prin- 
ciple, which  I  have  already  so  fully  dis- 
cussed, deliberation  is  not  in  the  least  in- 
consistent with  tbe  legal  iosanity  of  the 
person  deliberating,  and  hence  the  fact  of 
deliberation  offers  no  obstacle  to  the  re- 
ception of  the  evidence.  An  insane  man 
frequently  deliberates,  and  after  tbe  most 
mature  deliberation  commits  acts  which 
but  for  his  insanity  would  be  crimes.  The 
question  always  is  not,  did  tbe  party  de- 
liberate, but  was  he  at  the  time  "insane," 
wittaln  our  legal  definition  of  that   term  ? 

The  counsel  for  the  prosecution  also  ar- 
gue that  the  defendant  did,  as  matter  of 
fact,  have  the  benefit  of  the  evidence  ruled 
out,  as  in  the  hypothetical  questions  after- 
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wards  sabmltted  to  the  pbysidane  called 
by  the  detendant,  the  fact  was  aasumed 
tbat  tbedetendant  bad  received  gome  com- 
munication from  bis  wife  of  a  nature  to 
cause  a  great  moral  sbocic  to  him,  and 
tbat  the  physicians  bad  declared  that  such 
fact  bad  a  most  important  bearing  upon 
the  question.  It  is  true  tbat  the  counsel 
for  the  defendant  did  include  this  matter 
In  one  of  the  hypothetical  questions  pot 
to  the  physicians,  but  the  question  was 
objected  to  by  counsel  for  tne  people  as 
aasnmlnK  proof  not  in  the  case,  and, 
tbonjeh  overruled  by  the  court,  yet  in  per- 
mitting the  question  to  be  put  the  court 
said,  in  addressing  counsel  for  the  prose- 
cution: "Yon  are  entirely  right  in  the 
fact  that  tbere  is  no  such  proof  in  the  casa 
before  the  court.  •  •  •  I  agree  with 
yoa  that  there  is  no  evidence  to  sustain 
the  information  upon  '^hicb  theqnestion 
is  founded."  The  court  allowed  the  ques- 
tion on  the  ground  that  the  rale  permit- 
ted counsel  to  make  any  hypothesis  he 
pleased,  whether  supported  by  evidence  or 
not.  In  the  charge  of  the  learned  judge 
he  said  to  the  Jury  that  there  was  no  e\  i- 
dence  "  before  the  court  as  to  wbatcouimu- 
nications.  If  any;  that  is,  of  what  nature 
and  character  of  communications  passed 
between  the  defendant  and  bis  wife  preced- 
insrtbe  killing,  and,  if  there  were  such  evi- 
dence, that  would  nut  in  any  event  constl- 
tote  a  jnstiflcntion."  In  this  light,  the 
amount  of  benefit  which  the  defendant  de- 
rived from  the  fact  in  question  is,  of 
course,  absolutely  without  weight. 

Bat  again,  it  is  said  that  the  defendant 
suffered  no  harm  by  this  ruling,  even  it  er- 
roneous, because  the  only  Insanity  which 
the  f  vide'nce  in  the  case  tended  in  the 
slightest  degree  to  establish  was,  as  coun- 
sel claimed,  of  tbat  kind  called  by  some 
"mural  insanity,  "where  the  person  is  said 
to  be  able  to  distinguish  between  right 
and  wrong,  and  to  know  that  the  act 
which  he  Is  about  to  commit  is  a  crime, 
but  he  Is  impelled  to  do  it  by  an  overpow- 
ering inipnise,  which  masters  his  will  and 
leaves  him  helpless.  Such  a  species  of  in- 
sanity constitutes  no  defense  for  tlie  com- 
mission of  crime.  See  Flanagan  v.  People, 
52  N.  Y.  467.  if  the  claim  of  counsel  were 
founded  upon  undisputed  evidence,  and 
upon  all  proper  Inferences  therefrom  which 
could  possibly  he  drawn,  and  if  they  all 
tended  only  in  the  direction  of  proving 
that  kind  of  insanity,  this  court  might  ac- 
cede to  the  statement,  and  ignore  tbecrror. 
But  this  is  by  no  means  the  cose.  The 
physicians  themselves  who  were  called 
for  defendant  think  that  npon  the  hypoth- 
esis of  the  defendant,  as  contained  in  the 
Questions  presented  to  them,  he  was  so  far 
insane  as  not  to  know  the  nature  and 
character  of  the  act.  or  that  it  was  wrong. 
It  is  true  that,  in  cross-examinatioft  as  to 
the  point  of  insane  Impulses,  etc.,  as  pre- 
Rented  by  counsel  for  the  prosecution, 
some  of  them  said  they  thought  a  person 
thns  actuated  knew  the  character  of  the 
act,  and  tbat  it  was  wrong;  and  they 
somewhat  tended  to  the  opinion  tbat,  of 
the  different  kinds  of  insanity  spoken  of 
by  some  authon?,  the  evidence  rather 
pointed  to  homicidal  impulse  on  the  part 
of  tbe  defelidant.    But  they  all  said  it  was 


exceedingly  difficult  to  determine  the  ex- 
act character  of  the  disease  in  many  cases, 
and  tbat  tbe  fullest  kind  of  knowledge  of 
all  tbe'surroondiug  facts  of  any  particular 
case  was  sometimes  necessary  before  they 
could  form  an  Intelligent  opinion  of  the 
exact  nature  of  the  insanity  afflicting  the 
person,  and  the  amount  of  his  knowledge 
of  right  and  wrong.  It  is  to  be-also  ob- 
served that  the  general  conclusion  of  the 
medical  witnesses  for  the  defendant, 
summed  up  after  various  cross-examina- 
tions, was  that  the  defendant,  upon  the 
facts  assumed  by  his  counsel  in  bis  ques< 
tion,  was  so  far  insane  as  not  to  be  con- 
scious of  the  difference  between  right  and 
wrong,  or  tbat  the  act  he  committed  was 
wrong.  In  thin  condition  of  tbe  evidence 
it  is  clear  that  there  is  not  such  certainty 
of  tbe  character  of  tbe  insanity  of  defend- 
ant, assuming  the  existence  of  any,  tbat 
the  court  is  enabled  to  say.  as  matter  of 
law,  it  was  of  that  kind  wblcb  furnishes 
no  defense.  That  must  be  a  question  sub- 
mitted to  tbe  jury,  under  proper  instruc- 
tions, as  to  wbat  constitutes  insanity, 
within  the  meaning  of  the  law.  In  this 
case  I  do  not  think  we  should  strive  tosee, 
if  we  cannot  guess,  tbat  the  error  of  the 
court  affected  no  substantial  right  of  the 
defendant.  However  strong  the  evidence 
tending  to  show  his  guilt  may  hare  been, 
be  was  entitled  to  a  fair  trial,  and, in  view 
of  the  fact*  appearing  on'the  face  of  this 
record,  we  greatly  fear  tbat  he  bus  not 
bad  it. 

The  learned  judge,  in  bis  zeal  for  tbe  due 
administration  of  justice,  and  for  the  pun- 
Isbment  of  crime,  stepped  wholly  outside 
of  his  province  in  stigmatising,  in  the  Ian. 
gnage  used  by  him,  the  character  of  the 
witness  by  whom  the  couusel  fur  the  de- 
fendant offered  to  prove  the  facts  above 
alluded  to.  Under  the  circumstances,  it 
was  very  much  in  tbe  nature  of  a  charge 
to  the  Jury,  and  it  was  duly  excepted  to. 
It  was  unfair  to  the  witness,  because,  from 
the  offer  made  by  defendant's  counsel,  it 
appeared  tbat  she  was  not  a  consenting 
party,  but  thatshe  had  been  overpowered 
and  In  tbat  condition  a  revolting  crime 
bad  been peritetra ted  oponher.  Thestate- 
ment  that  she  ought  not  to  be  believed  if 
she  gave  such  evidence,  and  the  assump- 
tion by  the  court  tbat  she  Instigated  de- 
fendant in  the  commission  of  crime,  were 
most  damaging  to  the  witness  in  regard 
to  tbe  testimony  which  she  did  grive  in  tbe 
case;  forthe  offer  presupposed  thewilUng- 
ness  of  the  witness  to  testify  to  the  very 
facts  which  tbe  court  said  ought  nut  to 
be  credited,  even  if  sworn  to  by  her.  There 
was  no  legal  ground  for  tbe  rejection  of 
her  testimony,  and  its  credibility  was  al- 
together a  question  for  tbe  jury.  Some  of 
her  evidence  was  of  quite  important  a  nat- 
ure, especially  tbat  which  described  tbe 
effect  this  communication  had  upon  ttie 
defpndant.  She  testified  that  be  was  from 
that  time  sleepless,  restless,  walking  the 
flour  nights,  refusing  bis  usual  amount  of 
food,  and  that  his  habits  changed  in  re- 
gard to  the  care  and  attention  which  be 
bad  theretofore  paid  to  hisstock  and  bis 
work,  neglecting  both,  and  brooding  over 
bis  troubles.  All  this  was  quite  material 
evidence,  ana,  as  it  was  substandaliyconx 
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tradicled  by  the  sons  of  the  deceased,  who 
boarded  with  the  defendant  during  this 
time,  the  question  became  a  raont  material 
one  as  to  the  credibility  of  the  wife.  It 
was  therefore  most  unfair  and  improper 
to  thus  characterise  the  wltnees  and  her 
proposed  testimony,  and  it  plainly  preju- 
diced the  defendant  in  his  defense.  The 
court  committed  an  error  in  rejecting  the 
evidence  in  the  first  place,  and  in  subse- 
quently making  the  remarks  which  be  did 
in  ruling  upon  the  offers  of  counsel.  The 
record  shows  nothing  in  the  conduct  of 
the  latter  calling  for  the  least  unfavorable 
comment  by  the  court.  It  must  be  borne 
In  mind  that  this  court  does  not  assume 
to  say  the  e'ridence  on  the  part  of  the  de- 
fendant should  all  be  believed,  or  that,  if 
believed,  it  did  as  matter  of  fact  show  the 
defendant  so  far  Insane  as  to  be  Irrespon- 
sible for  the  act  be  committed.  That  is 
the  very  question  for  the  jury  to  decide. 
The  evidence  on  the  part  of  the  pe<jple 
must  be  taken  into  consideration  on  this 
question,  and  that  evidence,  as  qualifying 
and  explaining  the  evidence  of  defendant, 
we  are  bound  to  say  was  of  great  force, 
gathered  from  many  different  sources,  and 
altogether  making  a  most  formidable  an- 
swer to  the  case  oo  the  part  of  the  defense. 
We  only  say  there  wad  some  evidence  on 
his  part  which  rendered  it  proper. to  ad- 
mit this  other  evidence  in  question,  and 
the  whole  should  have  been  submitted  to 
the  jury  under  such  proper  instructions  as 
would  save  the  rights  both  of  the  defend- 
ant and  the  prosecution.  The  denial  of 
that  right  was  error,  and  the  manner  and 
terms  of  its  denial  were  anything  biit 
proper  or  appropriate. 

We  think  other  errors  were  committed 
upon  the  trial.  One  was  in  regard  to  the 
right  of  the  defendant  to  object  to  the  wife 
^ving  any  evidence  of  conQdentlal  com- 
munications from  the  defendant,  her  hus- 
band, to  her.  The  court  held  that  it  was 
not  the  right  of  the  defendant  to  take  the 
objection,  but  that  it  was  the  personal 
privilege  of  the  wife,  and  she  was  put  to 
her  election  whether  she  would  answer  or 
not,  and  she  thereupon  declined  to  an- 
swer. To  this  ruling  the  defendant  ob- 
jected, and  duly  excepted.  T  think  the  de- 
cision, while  as  a  resultkeeping  out  the  al- 
leged confidential  communications,  yet  did 
so  by  improperly  extracting  a  quasi  ad- 
mission from  the  wife  that  the  communi- 
cation was  of  a  nature  to  hurttbe  defense. 
If  the  defendant  bad  the  right  to  object, 
and  to  tbv8  relieve  the  witness  from  any 
such  partial  admission,  I  think  the  excep- 
tion was  good,  and  not  merely  of  a  techni- 
cal nature.  Ferbaps  the  judgment  would 
Hot  be  reversed  for  that  error,  because  it 
would  seem  that  the  communications  had 
already  substantially  been  proved.  But  I 
believe  the  ruling  was  in  its  nature  errone- 
ous. The  common-law  rule  that  husband 
and  wife  can  not  be  witnesses  for  or 
against  each  other  has  been  modified  by 
Pen.  Code,  §  715.  That  section  makes  a 
husband  or  wife  of  a  person  Indicted  or 
accused  of  crime,  in  all  cases,  a  competent 
witness;  but  "neither  a  husband  nor  wife 
can  be  compelled  to  disclose  a  confidential 
communication  made  by  one  to  the  other 
during  their  marriage."    We  are  of  the 


opinion  that  this  section  does  not  leave 
the  matter  entirely  to  the  discretion  of 
the  witness,  but  that  the  other  party  in- 
terested may  object  to  any  such  communi- 
cation, and  that,  upon  such  objection  be- 
ing made,  the  witness  not  only  cannot  be 
compelled,  but  that  he  or  sbe  has  no  right 
to  make  the  disclosure. 

We  think  evidence  as  to  the  conduct  or 
appearance  of  the  wife  of  the  defendant 
subsequent  to  the  killing  was  also  inad- 
missible. The  wife  was  not  on  trial,  and 
was  accused  of  no  crime,  yet  several  wit- 
nesses were  permitted  to  give  evidence  as 
to  her  appearance  at  various  times  niter 
the  killing,  seemingly  for  the  purpose  of 
showing  that  she  did  not  exhibit  the 
proper  feeling  of  sorrow  upon  such  an  oc- 
casion. Whether  sbe  did  or  not  was  no 
subject  for  Investigation  on  this  trial,  and 
was  an  Improper  means  of  attempting  to 
impeach  herevideuce.  It  is  also  plain  that 
if  Ur.  Martine  whs  able,  from  a  physical 
examination  of  the  defendant  subst-quent 
to  the  killing,  to  determine  satisfactorily 
in  his  own  mind  the  condition  of  the  brain 
of  the  defendant,  and  could  also  state 
from  such  examination  that  there  was  a 
disease,  and  of  such  long  standing,  affect- 
ing it,  that  it  must  have  existed  when  the 
killing  was  perpetrated,  the  defendant  is 
ep titled  to  the  evidence.  I  have  some 
doubt  whether  the  doctor  came  up  to  that 
point  in  his  evidence,  although  counsel  for 
defendant  assumes  he  did  in  his  argument. 
We  are  far  from  clear  that  he  did,  and  we 
should  not  reverse  on  the  ruling  excluding 
the  offer  to  show  it  by  the  doctor.  Upon 
the  whole  case,  we  are  without  doubt  as 
to  the  propriety  and  necessity  of  reversing 
this  judgment.  If  the  defendant  be  guilty. 
It  can  be  shown  on  another  trial,  conduct- 
ed more  in  accordance  with  the  rules  of 
law  than  was  the  one  under  considera- 
tion. For  the  reasons  already  given  the 
judgment  must  be  reversed,  and  a  new 
trial  granted.  AH  concur,  except  Finch 
and  Gray,  JJ.,  absent. 

(UT  N.  T.  46) 


Bradt  v.  Manhattan  By.  Co. 

(Court  (rf  Appeals  of  New  York,  Second  VMn- 
ton.    April  28,  1891.) 

Cjlsribbs— IimmiBS  to  Passenokbs — Nbouoexck 
— Evidence. 
In  an  action  for  personal  injories  sustained 
by  plaintifl's  stepping  between  the  platform  of 
the  car  and  the  plaUorm  of  tbe  station  while 
alighting  from  the  train,  it  is  not  admissible  to 
show  that  at  other  stations  on  the  same  road  sim* 
ilar  accidents  bad  bappenod,  unless  it  first  be 
shown  that  tbe  conditions  were  similar,  as  that 
the  distance  from  tbe  car  to  the  platform  at  such 
stations  was  the  same  as  at  the  station  in  ques- 
tion. Reversing  6  N.  Y.  Supp.  688.  VaKN,  J.,' 
dissenting. 

Appeal  from  common  pleas  of  New  Yorit 
city  add  county,  general  term. 

Samuel  Blythe  Rogers,  for  appellant. 
Peter  A.  Hendrlck,  for  respondent. 

Parker,  J.  The  recovery  had  was  for 
injuries  sustained  by  the  plaintiff  while 
stepping  off  defendant's  cars  to  tbe  plat- 
form at  the  station  situated  at  the  inter- 
section of  Third  avenue  and  Forty-Sec- 
ond street.  The  plaintiff  testified  that 
after  the  train  had  stopped  in  front  of 
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the  platform  of  the  station  for  the  exit  of 
paBsengerB  tlie  doors  and  gates  of  tlie  car 
In  wliicli  slie  liad  been  riding  were  opened, 
and  the  paosengers  notiOed  to  leave  the 
car;  that  thereupon,  preceded  by  one  of 
her  companions,  she  attempted  to  pans 
from  the  car  to  the  platform,  but  in  so  do- 
ing stepped  between  the  platform  of  the 
car  and  the  platform  of  the  station,  and 
fell  with  great'  force,  and  as  a  result  one 
leg  was  broken,  and  other  serere  injni'ies 
sustained.  The  plaintiff's  contention  on 
the  trial ,  was  that  this  accident  was 
wholly  due  to  the  negligence  of  the  defend- 
ant in  that  it  so  constructed  the  platform 
as  to  cause  a  space  of  greater  width  be- 
tween the  car  and  the  station  platform 
than  was  necessary  for  the  operation  of 
Its  trains,  and  that  by  reason  thereof  It 
was  unsafe  and  dangerons  to  passengers 
passing  to  and  from  the  station  platform 
and  the  cars.  With  the  avowed  object  of 
showing  that  such  space  was  unsafe  and 
dangerons  to  passengers,  and  also  for  the 
purpose  of  charging  the  defendant  with 
notice  of  the  dangerous  character  of  the 
tacUitles  provided  for  the  entrance  and  ex- 
it of  passengers,  the  plaintiff  gave  evidence 
tending  to  show  the  happening  of  acci- 
dents at  other  stations  on  the  elevated 
roads.  Whether  some  of  the  evidence  thus 
addaced  was  improperly  received  we  shall 
now  consider.  Against  the  defendant's 
objection  and  exception  the  witness  Hig- 
gina  was  permitted  to  testify:  "Qnestlon. 
Prior  to  March  16, 1887,  had  you  ever,  in 
passing  from  the  elevated  cars  to  an  ele- 
vated station  platform,  yourself  stepped 
between  the  platforms?  Answer.  Yes, 
sir.  Q.  At  what  station  Was  it?  A. 
Fifty-Third  street  and  Eighth  avenue. 
•  •  •  At  Fifty -Third  street  and  Eighth 
avenue  the  station  platform  is  practically 
a  straight  line.  I  observed  the  distance 
that  existed  between  the  car  platform  and 
the  station  platform  on  the  occasion  when 
I  passed  through.  Q.  From  your  recol- 
lection and  observation  at  the  time,  what 
was  the  distance?  [Beferring  to  width  of 
space  between  car  and  platform.]  A.  Be- 
tween eight  and  nine  inches."  The  wit- 
ness Spatz  also  testified:  "Q.  State 
whether  or  not,  prior  to  March  16,1887, 
you  knew  of  any  person,  in  passing  from 
the  cars  to  the  station  platform,  or  from 
the  station  platform  to  the  cars,  to  step 
into  the  space  t>etweeu  the  station  plat- 
form and  the  platform  of  the  car.  A. 
Yes,  sir.  Q.  Where  and  when?  A.  Sev- 
enty-Sixth street  and  Third  avenue.  Q. 
WhereafoontB,  and  how  often?  A.  In  dif- 
ferent times  in  different  months.  Q.  If 
you  can  remember  any  one  station  or  any 
one  time,  give  us  that  time  and  place.  A. 
Frapklln  square.  The  platform  there, 
which  adjoins  the  car  platform,  is  not  a 
straight  line.  Q.  How  wide  was  the  dis- 
tance between  the  station  platform  and 
tbe  car  platform  where  that  occurred  ?  A. 
I  should  say  from  six  to  eight  inches.  Q. 
Before  March  16, 1887.  state  some  one  case 
when  a  person  stepped  between  the  car 
platform  and  the  station  platform.  A. 
At  Chatham  square.  As  far  as  I  can  rec- 
ollect that  was  about  March,  1887.  I  can- 
not remember  now  whether  it  was  before 
tbe  16tb  of  March.  It  was  in  March,  or  in 
v.27K.u.no.4 — 24 


that  direction.  I  think  it  was  In  the  early 
part  of  the  month.  That  is  the  best  of 
my  remembrance.  Yes,  sir.  Q.  And  is 
the  platform  of  that  Chatham-Square  sta- 
tion a  straight  line?  A.  No,  sir."  The 
witness  further  testified  that  he  was  un- 
able to  remember  any  other  case  occurring 
before  that  time.  It  was  proper  for  the 
pluintlfl  to  show  tbe  occurrence  of  other 
accidents  at  the  station  where  the  acci- 
dent happened,  for  tbe  purpose  of  making 
it  appear  that  the  defendant  had  been 
warned  of  the  dangerous  character  of  the 
flicilitles  provided  by  it  for  the  exit  of  pas- 
sengers, if  dangerous  they  were.  But  it 
was  not  proper  to  prove  tbe  happening  of 
accidents  at  other  stations  in  the  absence 
of  evidence  tending  to  show  that  the  con- 
ditions were  similar.  The  details  of  the 
Hccldents  testified  to,  with  the  exception 
of  the  individual  case  of  the  witness  Hig- 
gins,  were  not  given ;  whether  they  oc- 
curred in  the  day-time  or  during  the  night; 
whether  the  stations  were  light  oi*  dark, 
and  the  platform  of  the  car  slippery  or 
not,  does  not  appear.  It  does  not  even 
appear  that  the  distance  between  the  plat- 
form of  the  car  and  the  platform  of  the 
station  was  the  same  atthe  otherstatlons 
where  accidents  are  alleged  to  have  oc- 
curred as  at  tbe  station  in  question.  In- 
deed, it  aSlrmallvely  appears  that  the 
space  was  of  greater  width  at  two  of  the 
stations  than  at  the  st&tion  in  question, 
where  it  did  not  exceed  five  inches.  One  of 
the  plaintiff's  witnesses,  testifying  with 
reference  to  the  distance  between  the  plat- 
forms of  the  cars  and  the  station  plat- 
forms, said  that  "none  came  up  very  close; 
the  nearest,  as  near  as  I  could  Judge,  from 
three  to  four  inches.  Some  stations  came 
nearer  and  some  further.  On  the  different 
construction  of  cars  used  by  them  at  that 
time  the  space  allowed  between  the  sta- 
tion platform  and  the  car  platform  dif- 
fered. Some  were  wider  than  others." 
Again,  when  stations  are  built  on  a  curve, 
each  car  as  it  stops  touches  the  curve  at  a 
tangent,  so  that,  while  the  middle  part  of 
a  ear  may  be  within  one  or  two  Inches  of 
the  platform,  the  ends  will'  be  several 
inches  therefrom,  and  in  such  cases  the 
width  of  the  space  between  the  car  plat- 
form and  the  station  platform  is  greater 
than  when  the  station  is  on  a  straight 
line;  and  two  of  the  accidents  testified  to 
occurred  at  stations  thus  situated. 

In  Boyce  v.  Ballway  Co..  118  N.  Y.  314. 
23  N.  E.  Rep.  304,  the  plaintiff  stepped  into 
an  open  space  between  the  platform  of  a 
car  and  tbe  station  platform,  which  was 
built  on  a  curve.  It  appeared  that  the 
width  of  such  space  was  about  14  Inches; 
and  this  court  afilrmed  the  judgment  re- 
covered, not  on  the  ground  that  the 
space  was  greater  than  necessary,  owing 
to  the  peculiarities  of  the  station,  but  be- 
canse  the  jury  were  authorized  to  find 
that  precautions  adapted  to  the  situation 
had  not  been  taken  by  the  defendant,  it 
appearing,  among  other  things,  that  tbe 
Jury  were  authorized  to  find  that  the  un- 
guarded space  had  not  been  suitably  light- 
ed, so  as  to  enable  the  passenger  to'see  it, 
and  thus  avoid  the  danger.  It  would  not 
be  contended  for  a  moment  that  such  an 
accident  as  la  described  In  the  Boyce  Case 
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would  be  admissible  in  a  case  like  the  one 
before  us  for  any  purpose.  But  the  sta- 
tions at  Franklin  square  and  at  Chatham 
square— two  of  the  stations  designated  by 
the  witness  Spati  as  places  where  accl- 
dents  had  happened— were,  as  testifled  to 
by  him,  stations  where  the  car  platf<irm 
is  not  on  n  straight  line;  and,  fur  aught 
that  appears,  the  evidence  as  to  such  acci- 
dents is  as  objectionable  as  would  have 
been  proof  of  the  Boyce  injury,  if  offered 
for  the  same  purpose.  Proof  of  the  hap- 
pening of  a  prior  accident  in  the  same 
place  has  frequently  been  held  to  be  com- 
petent upon  '  the  ground  that  It  tends  to 
show  that,  tested  by  actual  use,  the  place 
of  the  accident  bets  been  demonstratea  to 
be  unsafe  and  dangerous,  but  our  atten- 
tion has  not  been  called  to  a  case  where 
proof  of  the  occurrence  of  an  accident  In 
some  other  place  has  been  held  to  be  prop- 
er for  that  purpose.  We  think,  however, 
that  in  a  case  like  that  before  us  the  evi- 
dence may  become  proper  where  evidence 
Is  first  adduced  tending  to  show  that  the 
conditions  are  similar.  If,  for  Instance, 
the  platform  of  the  station  at  Franklin 
square  had  been  on  a  straight  line,  as  in 
this  case,  and  the  distance  from  the  sta- 
tion platform  to  the  car  the  same  as  here, 
we  see  no  reason  why  evidence  of  acci- 
dents occurring  there  should  not  be  re- 
ceived If  of  such  a  character  as  would  ren- 
der evidence  thereof  competent  had  they 
occurred  at  the  station  In  question.  As 
the  views  expressed  call  for  a  reversal  of 
the  Judgment,  we  need  not  consider  the 
other  questions  presented  by  the  appel- 
lant. The  Judgment  should  be  reversed. 
All  concur,  except  Vann,  J.,  dissenting,  and 
Bkown,  J.,  absent. 

Vann,  J.,  (dissenttnff.)  I  dissent  upon 
the  ground  that  it  was  the  duty  of  the  de- 
fendant to  UKC  due  cure  to  protect  its 
passengers,  nut  only  from  dangers  tliat 
were  known,  but  also  from  such  as  could 
reasonably  be  apprehended.  I  think  that 
the  evidence  in  question  was  competent 
to  prove  notice  to  the  defendant  of  the 
general  nature  of  the  danger  to  be  guard- 
ed against  at  all  of  Its  stations  and  to  pre- 
vent It  from  taking  the  position  that  no 
such  accident  had  ever  happened  before, 
although  many  persons  had  daily  used 
the  means  provided  fur  entrance  and  exit. 
Dougan  v.  Transportation  Co..  56  N.  Y.  1, 
7;  Cleveland  v.  Steam-Boat  Co.,  68N.  Y. 
306,  313;  Loftus  v.  Ferry  Co.,  84  N.  Y.  465. 
450,460;  Hnbbeli  v.  City  of  Yonkers,  104 
N.  Y.  434.  439,  10  N.  E.  Rep.  858;  Lafflin  v. 
Railroad  Co..  106  N.  Y.  136, 139.12  N.  E.  Rep. 
599;  McGovern  v.  Railroad  Co.,  128  N.  Y. 
280.  287. 25  N.  E.  Rep.  873 ;  Qulnlan  v.  City  of 
Utica,  11  Hun,  219,  74  N.  Y.  603.  For  that 
purpose  evidence  that  the  conditions  were 
substantially  identical  should  not  be  re- 
quired, but  proof  of  general  Himllarlty 
should  be  deemed  sufficient. 

(126  N.  Y.  656)  

Peoplb  ex  rel.  New  York  C.  C.  U.  Rv.  Co. 
V.    Newton,    Commissioner   of   Public 
Works,  et  aJ. 
(Court  of  AppecOg  of  New  Totlt.    April  28, 1891. ) 
Haxdamus— Railroad  Compasibs. 
While  an  action  tx>  dissolve  a  rtdlroad  cor- 
poration is  pending  it  Is  proper  to  refuse  a  vum- 


ddnuM  to  compel  the  authorities  of  a  city  to  al- 
low the  corporation  to  oonstmct  ite  road  through 
the  oity.    Affirminar  11  N.  Y.  Supp.  782. 

Appeal  from  superior  court  of  New  York 
city,  general  term. 

Edward  Winalow  Paige  and  George 
JSoadiey,  for  appellant.  D.  J  Dean,  for 
respondents. 

Peb  CtJRiAU.  The  relator  claims  to  have 
derived  title  under  foreclosure  proceedings 
to  the  property  and  franchises  of  the  New 
York  City  Central  Underground  Railway 
Company,  which  was  incorporated  by  the 
act  chapter  230  of  the  Laws  of  1868;  and 
no  proceedings,  so  far  as  this  record  dia- 
closes,  having  before  been  taken  for  the 
actual  construction  of  the  road  anthoriaed 
by  the  act.  In  May,  188k,  20  years  after  the 
passage  of  the  act,  it  applied  to  the  supe- 
rior court  by  petition  for  an  alternative 
writ  of  mandamus  to  compel  thecommis- 
sionerof  public  works  to  issue  to  itapermit 
to  enter  uponthestreetsalongitsruutefor 
the  purpose  of  commencing  the  construc- 
tion of  Its  road.  Thealternative  writ  was 
issued,  and  the  return  to  It  was  made,  and 
subsequently,  before  the  trial  of  the  issues 
raised  by  the  return,  the  defendants  filed 
a  further  supplemental  return.  In  which 
they  alleged  that  on  the  14tb  day  of  Janu- 
ary, 1890,  an  action  was  commenced  In  the 
supreme  court  by  the  people  against  the 
relator,  through  the  attorney  general,  by 
leave  of  the  court,  to  dissolve  the  relator, 
to  vacate  its  charter,  and  to  annul  itscor- 
porate  existence.  A  copy  of  thecomplaint 
in  that  action  was  annexed  to  the  retnm, 
and  made  a  part  thereof,  and  the  defend- 
ants averred,  upon  information  and  belief, 
that  the  facts  alleged  in  that  complaint 
were  true.  The  Issues  raised  by  the  two 
returns  to  the  writ  were  brought  to  trial 
in  the  sufierlor  court  before  a  Jury,  and  at 
the  close  of  the  evidence  the  court  directed 
the  Jury  to  And  certain  facts,  and  thereaft- 
er, upon  the  writ,  the  returns,  and  the 
finding  of  the  Jury,  a  motion  was  made  at 
a  special  term  for  a  peremptory  writ  of 
mandamus,  which  was  denied,  and  the 
appeal  here  is  from  the  order  of  the  gener- 
al term  affirming  the  order  of  the  special 
term,  which  denied  the  writ.  At  the  time 
the  peremptory  writ  was  applied  for,  the 
action  brought  by  the  people  to  dissolve 
the  relator,  to  vacate  its  charter,  and  an- 
nul itf  corporate  existence  was  pending, 
and  in  that  action,  as  we  learn  from  the 
statement  in  the  points  submitted  on  be- 
half of  the  relator,  counsel  for  the  people 
applied  to  the  court  for  an  injunction  to 
stay  this  proceeding ;  and  the  court  denied 
that  motion,  upon  the  stipulation  of  the 
relator  that  it  would  not  apply  to  open 
the  streets,  under  the  permit  which  n^ight 
be  obtained  through  the mandsiODaln  this 
proceeding,  until  the  people's  action  had 
been  defeated.  Under  such  circumstances 
it  was,  at  least,  discretionary  whether  or 
nut  the  court  would  issue  the  peremptory 
writ  of  mandamus.  It  would  certainly 
have  been  an  unwise  and  Inconsiderate 
exercise  of  discretion  for  the  court  to  issue 
the  mancfamcfAdurlngthe  pendency  of  that 
action  aimed  at  the  life  of  thecorporatlon. 
In  case  of  the  success  of  the  people  in  that 
action,  the  writ  of  mandamus  could  serve 


Digitized  by 


Google 


N.Y.) 


SHIPMAN  V.  BANK  QP  STATE  OP  NEW  TOBK. 


871-. 


no  purpose,  and  would  beabortlvew  Cer-. 
tainlj.  in  the  taee  of  the  utipalation  that 
no  permitB  shoald  Issue  until  the  determi- 
uatlon  of  tbat  action,  the  court  should  not 
at  the  time  this  writ  was  denied  have 
granted  it.  A  deeision  to  grant  the  writ 
would  have  been  simply  experimental; 
and  tbat  under  such  eircDmstances  the 
court  could,  and  in  the  exercitte  of  a  sound 
diacretion  should,  ba  ve  denied  the  writ.  Is 
clear  upon  authority.  In  re  Sage,  70  N.  Y. 
220;  People  v.  Wendell,  71  N.  Y.  171;  Peo- 
ple V.  Ferris,  76  N.  Y.  826 ;  People  v.  Com- 
moa  Cooncll.  78  N.  Y.  66;  People  r.Chaplu, 
104  N.  Y.96. 10  N.  E.  Rep.  141 ;  People  v.  In- 
fant Asylum.  122  N.  Y.  190,  25  N.  E.  Rep. 
341.  As  we  have  no  jarisdictlon  to  review 
the  diwretlon  of  the  court  below,  the  ap- 
peal alionid  be  dismissed,  with  costs.  AU 
concur,  except  Qrat.  J.,  not  voting. 


(126  N.    Y.  818)  

Sbifman  et  al.  v.  Bank  of  State  op 
New  York. 

(Court  of  Appeals  of  New  Tork.    April  iSS,  1891. ) 
Basis— Ssaovusia  tssrwauKma. 

L  A  bank  isUabla  to  its  depositors  for  money 
deposited  which  it  has  paid  out  on  checks  drawn 
by  Oie  depositor,  wbioh  obecks  have  been  stolen 
by  the  depositor's  clerk,  wbo  has  fomed  the  in- 
dorsement thereou,  where  it  appears  that  tbe  de- 
positor was  guilty  of  no  negligence  in  the  mat- 
ter, and  that  the  bank  paid  tne  checks  without 
inqniryas  to  the  genuineness  of  tbe  indorsements 
and  in  reliance  upon  the  responsibility  of  tbe 
persons  presenting  them  for  payment 

2.  Tbe  fact  that  such  checks  were  returned 
to  the  depositor  when  his  pass- bcxik  was  written 
up,  and  were  receired  by  him  without  objection, 
does  not  relieve  the  bank  from  liability  where 
the  failure  of  the  depositor  to  detect  the  forgeries 
was  not  caused  by  negligence  on  his'  part. 

8.  1  Rev.  St.  N.  y.  p.  7B8,  ji  5,  which  provides 
that  negotiable  paper  made  payable  to  a  liotitions 
person,  and  negotiated  by  the  maker,  tias  the 
same  validity,  "as  against  the  maker  and  all  per- 
sons having  knowledge  of  the  facts,  as  if  payahle 
to  bearer, "  does  not  apply  where  the  maker  be- 
lieves the  payee  of  a  check  drawn  by  him  to  be 
a  real  x>er8on,  and  does  not  intend  to  have  the 
cbeck  go  into  circulation  nntil  it  has  been  in- 
dorsed oy  the  payee,  tnit  the  check  is  fraudulent- 
ly negotiated  Dy  a  third  person  without  fault  of 
the  nutker. 

4.  In  an  action  by  a  depositor  against  a  bank 
to  recover  money  deposited,  which  the  bank  has 
paid  out  on  checks  baving  forged  indorsements, 
the  fact  tliat  tbe  forger  has  made  good  the  amount 
of  the  checks  to  the  payees  constitutes  no  de- 
fense, where  the  money  with  which  he  .made 
good  the  checks  was  not  furnished  by  the  bank, 
and  plaintiff  had  not  profited  by  such  payment, 
since  the  action  is  not  founded  upon  the  wromr- 
ful  payment  of  the  checks,  but  upon  the  debt 
created  by  the  deposit. 
AlBnning  IS  N.  Y.  Supp.  475. 

Appeal  from  supreme  court,  general 
term,  first  department. 

Wm.  Allen  Batler,  for  appellant.  Ellba 
Root,  tor  respondents. 

O'Brie.n,  J.  This  appeal  brings  here  for 
review  a  judgment  uf  over  f223,000,  recov- 
ered by  the  plaintiffs  against  tbe  defend- 
ant, upon  a  state  of  facts  fully  found  and 
stated  by  the  referee  in  bis  report,  and  in 
regard  to  which  there  is  little,  if  any,  sert- 
OQS  dispute .  between  the  parties.  The 
form  ut  tbe  action  Is  fur  the  recovery  of  a 
sum  of  money  which  It  is  claimed  tbe  de- 
fendant undertoolc,  when    accepting  the 


plaintUTs'  deposits,  to  pay  to  Ihem,  or  up- 
on their  order  and  direction.  It  has  been 
found  and  is  admitted  on  both  sides  that 
on  the  7th  of  April.  1884,  the  plaintiffs  had 
upon  deposit  to  their  credit  with  the  de- 
fendant the  sum  of  ^14,499.08.  That  from 
this  date  to  the  close  of  business  on  the. 
3d  day  of  October,  1888,  tbe  defendant 
bad  and  received  to  and  for  the  use  of  tbe 
plaintiffs  various  other  sums  of  money, 
deposited  from  time  to  time,  between 
tbeee  dates,  by  tbe  plaintiffs  with  tbe  de- 
fendant, amounting  in  tbe  aggregate  to 
$6,213,586.71.  That  between  tbe  7th  day 
of  April,  1884,  and  the  close  of  business 
on  the  3d  day  of  October,  1888,  .tbe  defend- 
ant paid  to  tbe  order  of  the  plaintiffs,  on 
their  checks  drawn  against  the  balance 
above  stated  and  the  deposits  subsequent- 
ly made,  various  sums  of  money,  amount- 
ing in  the  aggregate  to  f  6,080,040.29.  This 
would  leave  a  balance  due  to  the  plain- 
tiffs by  the  defendant  of  $198,045.50,  which, 
with  interest,  is  the  sum  that  constitutes 
tbe  subject  of  tbis  controversy.  The  de- 
fendant alleged  in  its  answer  that  all 
moneys  deposited  with  it  by  tbe  plaiutlBs 
were  fully  paid  upon  their  order,  and  b^ 
checks  drawn  upon  it  by  them ;  and.  in 
order  to  meet  and  disprove  tbe  plaintiffs' 
claim  that  there  was  due  to  them  from 
the  defendant,  at  tbe  close  ot  business  on 
the  3d  day  of  October.  1888,  tbe  sum  ot 
9198,045.50,  the  defendant  produced  27 
checks,  all  signed  by  tbe  plaintiffs  and 
drawn  upon  tbe  defendant,  directing  the 
payment  of  sums  respectively  aggregat- 
ing tbe  totnl  balance  above  mentioned, 
and  to  recover  which  the  plaintiffs 
brought  the  action.  Tbat  the  defendant 
actually  paid  these  checks  is  not  disput- 
ed, and  tlie  case  is  thus  made  to  turn  up- 
on the  question  whether  they  are  availa- 
ble to  the  defendant  as  lawful  vouchers, 
establishing  the  fact  tbat  the  moneys 
claimed  by  tbe  plaintiffs  were  paid  out  by 
the  defendant  upon  these  checks  accord- 
ing to  the  order  and  direction  of  the  plain- 
tiffs. 

A  clear  understanding  of  theauestlon  in'< 
volved  requires  a  brief  statement  of  the 
facts  and  clrcurastancee  under  which 
these  27  checks  were  signed  by  the  plain- 
tiffs and  presented  to  and  paid  by  tbe  de- 
fendant. The  plaintiffs  are  a  well-known 
law  firm  in  the  city  of  New  York,  engaged 
Id  an  extensive  business,  which.  In  its  or- 
gaulEation,  had  a  department  known  as 
the  "Real  Estate  Department."  In  this 
branch  ot  their  business  they  examined  ti- 
tles for  clients  who  were  lenders  of  money 
on  bond  and  mortgage,  carried  out  and 
complieted  such  loans,  and  occasionally 
examined  titles  for  clients  who  were  pur- 
chasers of  real  estate.  One  of  tbe  mem- 
bers of  tbe  firm  had  g^eueral  charge  of  this 
department,  but  tbe  details  of  the  busi- 
ness and  tbe  execution  of  the  work  were 
intrusted  to  subordinates.  One  James  E. 
Bedell,  a  lawyer  who  had  been  admitted 
to  the  bar  in  the  year  1868,  and  had  been 
in  tbe  employ  of  tbe  plaintiffs  since  1873, 
assisting  in  the  real-estate  department, 
was,  in  the  year  1881,  practically  put  in 
charge  of  tbe  work  of  this  department, 
under  the  direction  of  the  member  of 
plaintiffs'     firm    wbo    had    the    general 
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charge.  Bedell  was  an  experienced  and 
capable  lawyer.  The  plaintiffs  believed 
that  he  was  honentand  truBtwortby, and, 
prior  to  the  discovery  ol  the  very  extraor- 
dinary crime  In  connection  with  these 
checks,  they  had  no  reason  whatever  to 
suspect  or  distrust  talm.  During  the  peri- 
od covered  by  the  transactions  in  ques- 
tion the  plaintiffs  employed  one  Dodge, 
a  competent  expert  book-keeper,  who  took 
charge  uf  the  plaintiffs'  books,  and  acted 
as  cashier.  He  kept  the  account  between 
the  plaintiffs  and  defendant.  He  filled  oat 
all  the  checks  and  made  all  the  entries  in 
the  check-books,  and  the  checks,  when 
paid  by  defendant,  came  to  him  with  the 
pass-book,  which  was  balanced  by  the 
defendant,  and  the  vouchers,  including 
the  checks  in  question,  i-etumed  with  the 
book,  from  time  to  time,  at  frequent  inter- 
vals. The  course  of  the  business  in  which 
the  checks  in  question  were  issued  was 
substantially  as  follows:  The  plaintiffs' 
client,  who  wished  to  make  a  loan 
through  them,  furnished  the  money,  which 
went  directly  into  the  plaintiffs'  general 
bank  account  with  the  defendant. 
Against  the  sum  to  be  loaned,  and  thus 
put  to  the  plaintiffs'  credit,  checks  were 
filled  up  by  Dodge,  thecashier,  from  a  writ- 
ten statement  made  by  Bedell,  showing  the 
amount  required  to  pay  liens  or  charges 
on  the  property  to  be  mortgaged,  the 
amount  of  the  plaintiffs'  charges,  and  any 
other  items  entering  into  the  transaction, 
and  the  balance  to  be  paid  the  borrower. 
After  filling  up  the  checks.  Dodge  would 
take  the  check -book,  with  the  filled-up 
checks,  to  a  member  of  the  firm  for  signa 
ture, showing  him  the  entries  in  the  check- 
book of  the  deposit  of  the  client's  money, 
and  the  statement  of  Bedell  as  to  the  pay- 
ments to  be  made;  and  thereupon  the 
checks  would  be  signed  by  the  plaintiffs, 
in  the  name  of  the  individual  partner  to 
whom  it  was  presented  by  Dodge,  the 
firm  name  being  engraved  on  each  check 
and  the  individual  signature  underwrit- 
ten. Dodge  would  then  take  away  the 
check-book,  and  deliver  the  several  checks 
to  Bedell.  In  this  manner  the  27  checks 
in  question  were  Intrusted  by  the  plain- 
tiffs to  Bedell,  their  clerk,  for  delivery  to 
the  payees,  respectively,  therein  named, 
who  were  in  good  faith  believed  by  the 
plaintiffs  to  be  real  persons  entitled  to  re- 
ceive the  amount  of  said  checks,  respect- 
ively, from  them  or  their  clients.  The  de- 
fendant paid  the  checks  to  a  third  person, 
upon  an  indorsement  thereon  of  the 
payees  named,  forged  by  Bedell,  who  con- 
verted the  proceeds  to  his  own  use.  The 
names  of  the  payees  written  in  16  of  the 
27  checks,  drawn  for  sums  aggregating 
f  112,818.72,  were  not  the  names  of  real, 
bnt  fictitious,  persons.  The  remaining  11 
checks,  drawn  for  sums  aggregating  ¥85,- 
227.08,  were  made  payable  to  the  order  of 
real  persons,  whose  indorsements  were  in 
every  case  forged  by  Bedell.  Only  three 
of  the  checks,  drawn  for  less  than  92,400, 
were  paid  to  Bedell  by  defendant.  All  the 
others  were  deposited,  from  time  to  time, 
in  various  other  banks  in  the  city  of  New 
York,  and  the  money  thereon  received  by 
Bedell  from  these  banks,  and  thechecks  all 
Ultimately  paid  by  defendant  through  the 


exchanges  In  the  clearing-house.  In  thedae 
and  regular  coarse  of  business.  As  to  the 
16  checks  payable  to  the  order  of  fictitious 
persons,  the  plaintiffs  were  led  by  frauil- 
nlent  contrivances  and  representations 
on  the  part  of  Bedell,  the  details  of  which 
appear  in  the  record,  to  believe,  and  they 
did  in  fact  believe,  until  the  discovery  of 
the  forgeries;  that  such  payees  were  real 
persons;  and  as  to  all  the  checks  the 
plaintiffs  did  not  Intend  that  any  of  them 
should  go  into  circulation,  or  should  be 
paid  by  the  defendant,  otherwise  than 
through  a  delivery  to  and  indorsement  by 
the  payee  named  therein.  Thecheckswere 
paid  in  every  case  by  the  defendant  with- 
out any  Inquiry  as  to  the  genuineness  of 
the  indorsements,  and  in  reliance  apon  the 
responsibility  of  the  parties  presenting  the 
same,  and  not  in  reliance  upon  anything 
done  or  forborne  by  the  plaintiffs,  except 
that  they  were  signed  by  them.  There  is 
no  claim  that,  at  the  time  the  defendant 
paid  the  checks,  it  had  any  knowledge  or 
suspicion  or  reason  to  suspect  that  any 
of  the  indorsements  were  forged,  or  that 
any  of  the  names  were  fictitious,  or  that 
there  was  any  fraud  or  irregularity  In  re- 
spect to  any  of  the  checks,  or  any  indorse- 
ment or  writing  thereon.  The  plaintiffs' 
confidence  in  Bedell,  and  bis  representa- 
tion of  them  in  all  their  dealings  with 
clients,  concerning  loans  on  real  estate, 
continued  without  interruption  until  one 
of  these  clients,  upon  examining  a  fabri- 
cated mortgage  sent  to  him  by  Bedell, 
had  his  attention  arrested  by  the  faint- 
neas  of  the  impression  of  the  seal  of  the 
register  on  the  certificate  of  record,  so  that 
he  sent  the  mortgage  to  the  register's  office 
for  a  better  sealing.  This  led  to  the  dis- 
covery of  all  the  frauds,  forgeries,  fabrica- 
tions of  documents,  attestations,  and  offi- 
cial certificates  carried  on  by  him  in  the 
plaintiffs'  office  for  more  than  four  years. 
The  plaintiffs  did  not  discover  that  the  in- 
dorsements on  the  cnecks  had  been  forged, 
or  that  the  amount  thereof  had  not  been 
paid  to  them  or  their  order,  until  nearly 
four  months  after  May  22, 1888,  which  was 
the  date  of  the  last  check  so  forged.  On 
the  discovery  of  the  facts,  and  before  the 
commencement  of  this  action,  the  plain- 
tiffs tendered  the  checka  to  the  defendant, 
and  demanded  that  the  amount  of  the 
same  should  be  paid  to  them  or  credited 
in  their  account  by  the  defendant,  which 
tender  and  demand  were  refused. 

The  various  deposits  of  money,  made 
from  time  to  time  by  the  plaintiffs  with 
the  defendant,  created  the  relation  of  debt- 
or and  creditor,  and  the  law  implies  a  con- 
tract on  the  part  of  the  defendant  to  dis- 
burse the  money  standing  to  the  plaintiffs' 
credit  only  upon  their  order  and  in  con- 
formity with  their  directlona.  Tlie  defend- 
ant is  not  entitled  to  charge  against  the 
plaintiffs'  account  any  sums  as  payments, 
unless  they  have  been  made  to  such  per- 
sons as  the  plaintiffs  directed.  Such  pay- 
ments as  were  made  without  the  order  of 
the  plaintiffs  of  their  funds  by  the  defend- 
ant afford  to  it  no  protection,  when  called 
upon  by  the  plaintiffs  to  account  for  the 
money  deposited.  Payments  made  upon 
forged  indorsements  are  at  the  peril  of  the 
bank,  unless  It  can  claim  protection  apon 
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some  principle  of  estoppel  or  some  negli- 
gence cbargeable  to  the  depositor.  These 
rales  are  so  familiar  and  so  well  estab- 
lished and  lllastrated  by  the  adjudged 
cases  that  a  bare  reference  to  them  is  all 
that  is  needful  here.  Crawford  v.  Bank,  100 
N.  Y.  53,  2  N.  E.  Hep.  881 ;  JBtna  Nat.  Bank 
V.  Fonrth  Nat.  Bank.  4«  N.  Y.  86;  Com 
Exchange  Bank  v.  Nassau  Bank.  91  N.  Y. 
80;  Phoenix  Bank  v.  Rlsley,  111  U.  S.  126, 
4  Rap.  Ct.  Rep.  822;  Bank  of  British  North 
America  v.  Merchants' Nat.  Bank,  91  N.  Y. 
IDS;  Marine  Bank  v.  Fnlton  Rank,  2  Wall, 
see;  Bank  v.  Whitman,  94  U.  S.  847;  Qti- 
sens*  Nat.  Bank  v.  Importers'  &  Traders' 
Bank,  110  N.  Y.  195,  28  N.  £.  Rep.  640. 

The  statement  of  the  account  made  by 
thedefendant  to  the  ptalDtiffs.fromtimeto 
time,  the  balancing  of  the  bank  pass-book, 
and  the  return  of  thesame  to  the  plaintiffs 
with  the  vouchers,  including,  as  they  did, 
the  checks  In  controversy,  with  the  forged 
indorsements  thereon,  constitute  no  ob- 
stacle to  the  maintenance  of  this  action  by 
the  plaintiffs,  as  they  were  ignorant  of 
the  facts  and  circumstances  under  which 
the  checks  were  issned  and  put  in  circula- 
tion. An  account  thus  stated  can  always 
be  opened  npon  proof  of  mistakeor  fraad ; 
and  the  only  effect  of  the  plaintiffs'  silence 
as  to  the  correctness  of  tlie  account  ren- 
dered by  the  defendant  is  to  pnt  npon 
tbem,  in  this  action,  the  burden  of  show- 
ing that  the  account,  as  stated,  was  the 
fctftilt  of  fraud  or  mistake, — a  burden 
which  they  have  fnlly  asRumed  and  met, 
as  the  referee  has  found. 

It  is  urged  that  the  plaintiffs  owed  the 
duty  to  the  defendant  of  examining  the 
vouchers  returned  to  tbem  with  the  bal- 
anced pass-book,  from  time  to  time,  and 
that  a  careful  examination  of  the  same 
wonld  have  disclosed  the  fact  that  the 
inone.y  was  received  upon  the  checks  by 
Bedell,  and  bis  forgeries  thus  detected. 
The  duty  of  examining  the  returned  vouch- 
ers was  delegated  b.vthe  plaintiffs  to  their 
cashier  and  book-keeper  who  was  a 
faithful  and  competent  person  for  many 
years  in  plaintiffs'  employ.  The  referee 
found  as  a  fact,  from  all  the  circumstances 
oi  the  case,  that  the  failure  to  discover  the 
forgeries  sooner  than  they  were  was  not, 
in  any  case,  caused  by  any  neglect  on  the 
part  of  the  plaintiffs,  or  their  cashier,  of 
any  duty  that  the  plaintiffs  owed  to  the 
defendant.  The  examination  of  the  checks 
would  of  course,  enable  the  plaintiffs  to 
ascertain  whether  their  own  signature  was 
genuine,  and  whether  the  amount,  date, 
or  name  of  the  payee  bad  been  changed, 
hut  would  not  necessarily  enable  them  to 
detect  the  forgery  of  the  payee's  name. 
The  law  Imposed  no  duty  upon  the  plain- 
tiffs to  do  more  than  they  did  to  ascertain 
whether  the  indorsements  on  the  checks 
were  genuine.  The  defendant's  contract 
was  to  pay  the  checks  only  npon  a  genuine 
indorsement.  Thedrawerlsnot  presumed 
to  know,  and  in  fact  seldom  does  know, 
the  signatnVe  of  the  payee.  The  bank 
must,  at  its  own  peril,  determine  that 
question.  It  has  the  opportunity,  by  re- 
quiring identification  when  the  check- is 
presented,  or  a  responsible  guaranty  from 
the  party  presenting  it,  of  ascertaining 
whether  the  indorsement  isgenuineornot. 


When  it  returns  the  check  to  the  deposi- 
tor, as  evidence  of  a  payment  made  by  his 
direction,  the  latter  has  the  right  to  as- 
sume that  the  bank  has  ascertained  the 
fact- to  be  that  the  indorsement  is  genuine. 
Welsser  v.  Denison,  10  N.  Y.  68:  Welsh  v. 
Bank,  73  N.  Y.  424;  Frank  v.  Bank,  84  N. 
Y.  209;  Bank  v.  Whitman,  94  U.  S.  347; 
Bank  v.  Morgan,  117  U.  S.  107,  6  Sup.  Ct. 
Rep.  667. 

The  plaintiSs  committed  the  examina- 
tion of  the  vouchers  when  returned  from 
the  bank  to  a  faithful  and  competent 
cashier,  who  failed  to  discover  the  forged 
indorsements.  There  is  not  the  slightest 
reason  to  believe  that,  if  the  checks  had 
been  examined  by  one  of  the  plaintiffs 
themselves,  the  result  would  have  been 
any  different.  We  are  unable  to  see  that 
anything  was  done  or  omitted  by  the 
plaintiffs,  with  respect  to  the  examination 
of  the  indorsements  upon  the  vouchers, 
that  excuses  the  defendant  from  its  obli- 
gation to  pay  only  npon  a  genuine  order. 
Nor  can  we  perceive  anything  done  or 
omitted  by  the  plaintiffs  in  the  general 
conduct  and  management  of  their  busi- 
ness, or  in  the  employment  of  and  confi- 
dence reposed  in  Bedell,  that  estops  them 
from  alleging  that  the  27  checks  were  paid 
without  their  authority.  Whether  the 
plaintiffs  were  guilty  of  any  negligence  in 
that  regard  was  a  question  of  fact,  and 
the  finding  is  that  they  were,  in  so  far  as 
the  defendant  was  concerned,  reasonably 
prudent  and  careful,  and  that  the  pay- 
ment of  the  checks  was  not  caused  by  any 
negligence  on  their  part,  and  we  do  not 
think  It  can  be  said  that  this  finding  is 
without  evidence.  -Moreover,  it  is  found 
that  the  defendant  paid  the  27  checks.  In 
each  case,  without  any  inqalry  as  to  the 
genuineness  of  the  indorsements,  and  in 
reliance  upon  the  responsibility  of  the  per- 
sons presentingthe  same  for  payment,  and 
not  in  reliance  npon  anything  done  or  for- 
borne by  the  plaintiffs,  except  the  fact 
that  the  checks  had  been  drawn  by  them ; 
and,  further,  that  all  the  checks,  except 
the  three  paid  directly  to  Bedell,  and 
amounting  to  less  than  ¥2,400,  were  pre- 
sented to  the  defendant  by  and  paid  to 
banks  perfectly  solvent,  and  liable  to  re- 
spond to  thedefendant  for  all  moneys  paid 
upon  the  forged  indorsements.  These  find- 
ings, supported;  as  they  are,  by  the  evi- 
dence, dispose  of  much  of  the  argument 
upon  which  it  is  sought  to  establish  the 
proposition  that  the  plaintiffs  are,  by  rea- 
son of  their  own  acts  and  omissions,  es- 
topped from  claiming  that  the  checks  were 
paid  by  the  defendant  without  their  au- 
thority. The  facts  upon  which  an  estop- 
pel must  always  be  based  are  found 
against  the  defendant.  Bedell,  in  issuing 
the  forged  checks  and  fabricating  the  false 
papers  to  conceal  his  crimes,  did  nut  act 
as  the  plaintiffs'  agent,  and  his  acts  in  this 
regard  are  not  binding  upon  them,  nor 
are  they  in  any  manner  affected  by  his 
knowledge  of  the  facts.  The  questions 
that  arise  in  this  case,  and  are  so  ably  and 
elaborately  discussed  in  the  briefs  of  coun- 
sel, with  respect  to  the  examination  of  the 
returned  checks  and  pass-book,  the  man- 
ner in  which  the  plaintiffs'  business  was 
conducted,  and  the  degree  of  care  and  sup- 
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ervlfsion  that  was  ezerctsed  over  their  sab- 
oi-dlnates,  how  far  the  plaintiffs  are  bonnd' 
by  the  criminal  acts  and  knowledge  of 
their  clerk,  as  well  as  the  general  rule  of 
estoppel,  when  applied  to  this  class  of 
cases,  are  not  new.  They  have  been  fre- 
quently and  fully  discussed  in  the  numeroaa 
caseH  In  this  conrt,  involving  the  rights 
and  duties  of  banks  and  depositors,  and 
It  would  extend  this  opinion  beyona  rea- 
sonable limits,  and  serve  no  useful  par- 
pose,  to  go  over  the  ground  again.  Frank 
V.  Bank,  supra;  Welsh  v.  Bank,  snpra; 
TVeisser  v.  Denlson,  supra ;  People  v.  Bank, 
75  N.  Y.  547;  Bank  v.  Morgan,  supra; 
Mayor,  etc.,  v.  Bank  of  England,  21  Q.  B. 
Dlv.  lOU.  It  is  enough  tu  state  our  gen- 
eral conclusion  that,  with  respect  to  all 
these  points,  the  defendant  has  failed  to 
establish  any  defense  to  the  action. 

It  is  claimed  by  the  defendant  that  the 
16  checks  made  payable  to  the  order  of  per- 
sons having  no  existence  were,  in  legal 
effect,  payable  to  bearer.  It  is  provided 
by  statute  that  paper  made  payable  to 
the  order  of  a  fictitious  pernon,  and  nego- 
tiated by  the  maker,  nas  the  same  valid- 
ity, "as  against  the  maker  and  all  persons 
bavins  knowledge  of  the  facts,  as  if  pay- 
able to  bearer. "  I  Rev.  St.  p.  768.  §  6.  We 
are  of  the  opinion,  upon  examination  of 
the  authorities  cited  by  counsel  on  both 
Bides,  that  this  nile  applies  only  to  paper 
put  into  circulation  by  the  maker  with 
knowledge  that  the  name  of  the  payee 
does  not  represent  a  real  person.  The 
maker's  intention  is  the  controlling  con- 
sideration which  determines  the  chariicter 
of  such  paper.  It  cannot  be  treated  as 
payable  to  bearer,  unless  the  maker  knows 
the  payee  to  be  flctitluus.  and  actually  in- 
tends to  make  the  paper  payable  to  a  flc- 
titions  person.  Bank  v.  Alley,  79  N.  Y.636; 
Turnbull  v.Bowyer,40N.  Y.4u6;  Vagliano 
V.  Bank  of  England,  22  Q.  B.  Dlv.  103,  on 
a]>Deal,  23  Q.  B.  Dlv.  243;  Armstrong  v. 
Bank,  22  N.  E.  Rep.  866,  (Sup.  Ct.  Ohio. 
Oct..  1889;)  Gibson  v.  Minet,  1  H.  BI.  569. 
The  findings  of  the  referee  that  the  plain- 
tiffs in  good  faith  believed  that  the  names 
of  the  payees  represented  real  persons,  en- 
titled to  receive  from  them  the  amount  of 
the  check  In  each  case,  having  been  led  to 
believe  this  by  the  fraudulent  contrivances 
of  Bedell,  and  that  they  Intended  that 
Bedell  should  deliver  the  check  to  a  real 
payee  therein  named,  and  that  they  did 
not  Intend  that  they  should  go  into  circu- 
lation or  be  paid  by  defendant  otherwise 
than  through  a  delivery  to  and  indorse- 
ment by  the  payee  named,  and  that  plain- 
tiffs gave  no  authority  to  Bedell  to  indorse 
the  naraeof  the  payee,  or  to  put  the  checks 
into  circulation,  and  that  no  one  In  fact 
relied  on  any  appearance  of  Butbority,  de- 
rived from  the  plaintiffs,  in  Bedell  to  in- 
dorse the  payee's  name  upon  the  checks, 
or  to  put  them  in  clrcnlatlon,  disposes  of 
this  question.  The  indorsement  of  the 
names  of  the  fictitious  payees  upon  the 
chet^ks,  with  intent  to  deceive  and  to  pnt 
the  checks  in  circulation,  constituted  the 
crime  of  forgery,  by  means  of  which,  and 
without  any  fault  of  the  plaintiffs,  pay- 
ment was  obtained  thereon.  The  defend- 
ant does  not  occupy  any  different  position 
with  reference  to  the  checks  payable  to 


fictitious  payees  than  it'doM  with  refer*; 
euceto  those  payable  to  real  parties  whose 
indorsements  were  forged.  Bedell  of 
course  knew  that  the  payees  were-  fictiti- 
ous, but  he  was  not  acting  wltbis  the 
scope  of  his  employment,  but  in  carrylngr 
out  a  scheme  of  fraud  upon  the  plaintiffs, 
and  under  such  clrcnmstancen  his  knowl- 
edge cannot  be  impated  to  his  prindpals. 
Frank  v.  Bank,  supra;  Weisser  v.  Deni- 
son,  supra;  Welsh  v.  Bank,  snpra;  Cave- 
V.  Cave,  15  Ch.  Dlv.  643,  644. 

The  case  presents  another  and  peculiar 
question.  It  seemsthat  lOof  thell  checks, 
which  were  made  payable  tu  the  order  of 
real  persons,  were  made  good  by  Bedell 
to  the  several  payees,  and  the  d^endant 
has  set  up  these  facts  in  its  answer  as  a 
partial  equitable  defense.  The  referee 
made  no  finding  on  the  subject,  but  Bedell 
so  testified,  and  was  not  contradicted,  and 
the  question  arises  upon  a  request  by  the 
defendant  to  find,  in  substance,  that,  the 
amount  of  these  10  checks  having  been 
madegood  by  Bedell  to  theseveral  payees, 
the  plaintiffs,  having  sustained  no  Iobs  by 
reason  of  the  payment  theivof,  are  not  en- 
titled to  recover  in  this  action,  against 
the  defendant,  any  sum  on  account  of  or 
by  reason  of  the  payment  by  defendant  of 
the  same.  The  request  was  refused,  and 
the  defendant  excepted.  Keeping  in  view 
the  theory  of  this  action,  and  regarding 
the  evidence  before  the  referee,  we  cannot 
perceive  that  there  was  any  error  In  refus- 
ing the  requests.  Bedell  testified.  In  sub- 
stance, that  at  the  time  of  the  commence- 
ment of  the  action  the  plaintiffs  were  lia- 
ble to  clients  to  the  extent  of  9264,UCK)  on 
account  of  his  frauds.  There  were  f 200,- 
000  in  fabricated  mortgages  which  had 
been  delivered  by  Bedell  to  clients  on  ac- 
count of  an  equal  sum  of  money  paid  by 
the  clients  to  plaintiffs  for  Investment,  and 
which  Bedell  had  converted  to  his  own 
use.  The  $64,000  was  obtained  through 
other  frauds  upon  clients  which  the  plain- 
tiffs were  liable  to  be  called  upon  to  make 
good.  One  of  the  plaintiffs  testified  that 
his  firm  had  actually  paid  to  clients  on  ac- 
count of  Bedell's  frauds  over  $242,000.  It 
was  not  shown  by  what  funds  or  in  what 
manner  Bedell  made  good  to  the  payees 
the  amount  of  the  checks  intended  for 
them.  None  of  the  money  paid  by  him 
was  traced  to  the  defendant.  The  plain- 
tiffs' action  was  not  upon  the  checks,  nor 
for  damages  by  reason  of  their  payment, 
but  on  defendant's  implied  promise  to  pay 
the  money  deposited  to  the  plaintiffs  or 
upon  their  order.  The  plaintiffs'  case  was 
made  out  without  the  checks  at  all,  ex- 
cept so  far  as  they  were  necessary  as  proof 
to  open  the  account  stated.  In  substance, 
the  referee  was  asked  to  hold  that  by  rea- 
son of  the  paymentby  Bedell  of  tbeamount 
of  the  checks  to  the  persons  named  there- 
in, without  any  reference  to  the  source 
from  which  the  money  came,  they  were  to 
be  charged  to  the  plaintiffs  the  same  as  It 
paid  by  their  authority.  The*  proof  given 
did  not  Justify  this  conclusion.  As  it  was 
not  shown  that  such  payment  was  made 
at  the  expense  or  to  the  Injury  of  the  de- 
fendant, or  tba  t  the  plaintiffs  profited  by 
it,  the  cause  of  action  stated  In  the  com- 
plaint was  not  affected  by  the  fact.    It  la 
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no  doubt  trae  that  Indemnity  tu  the  pay- 
ees of  checks  diverted  as  these  were,  made 
tjy  the  wrong-doer,  might,  under  certain 
circnm stances,  eouatitutu  a  basis  for  equi- 
table relief  in  an  action  of  this  tclnd,  but 
the  proof  did  not  ko  far  enoagb  to  war^ 
rant  It  in  this  case. 

The  very  recent  case  of  Vagiiano  v. 
Banic  of  £ngland  occupied  such  a  promi- 
nent place  in  the  discusaions  of  the  ques- 
tions involved  in  this  appeal  by  the  courts 
below,  and  it  is  now  no  earnestly  pressed 
upon  our  attention  by  the  learned  coun- 
sel for  the  defendant  as  a  controlling  au- 
thority in  support  of  his  views,  that  we 
consider  it  necessary  to  refer  to  It,  and 
point  oat,  so  tar  as  we  can,  the  rule  or 
principle  which  it  decides.  In  the  mag- 
nitude of  the  sum  involved,  the  boldness 
and  Ingenuity  with  which  a  clerk  perpe- 
trated a  Htupendoas  fraud  upon  his  em- 
ployer, and  in  many  other  respects,  that 
case,  doubtless,  bears  a  very  strong  re- 
semblance to  this.  The  question  there 
was  wliether  the  defendant  was  entitled 
to  debit  tbe  plaintiff,  one  of  its  depositors, 
with  43  forged  bills  pf  exchange,  amount- 
ing la  the  aggregate  to  £71,500,  which  It 
had  paid,  upon  genuine  acceptance  by  the 
plaintiff,  but  procured  by  fraud  under 
substantially  the  folio  wing  circumstances: 
Vagliano,  the  plaintiff,  was  a  merchant 
and  foreign  banker  in  London,  with  cor- 
respondents in  TariouB  parts  of  the  world, 
and  transacting  an  enormous  business 
with  the  defendant,  bis  general  banker. 
He  employed  in  his  office  a  considerable 
nnmber  of  clerks,  and  among  them  one 
Glyka,  who  bad  charge  of  the  foreign  cor- 
respondence. Oneyucina,a  merchant  and 
banker  at  Odessa,  was,  and  for  SO  years 
tiad  been,  one  of  Vagliano's  correspond- 
ents, trannacting  with  him  a  large  busi- 
ness, and  having  practically  unlimited 
credit.  For  many  years  he  had  drawn 
drafts  for  large  amounts,  when  necessary, 
upon  the  plaintiff,  payable  sometimes  to 
his  own  order,  but  more  frequently  to  the 
order  of  a  payee  named  therein.  The 
course  of  business  in  the  office  was  well 
known  to  Olyka.  who  procured  specimeus 
of  Vuciua's  letters  of  advice,  which  al- 
'ways  preceded  the  drafts,  and  specimens 
of  the  drafts  themselves.  Having  done 
so,  he  bad  paper  prepared  identical  in  gen- 
eral appearance  and  texture  with  that 
upon  which  Vucina's  genuine  letters  and 
bills  were  written.  This  enabled  him  to 
foT^^e  letters  of  advice  and  drafts  with 
Ynclna's  name  as  drawer,  which  he  exe- 
cuted with  extraordinary  skill,  and  In 
each  case  he  wrote  upon  the  face  of  the 
bill,  as  payees,  the  name  of  C.  Petrida  ft 
Co.,  a  firm  wlio  carried  on  business  at 
Constantinople,  and  had  business  rela- 
tions'with  Vucina,  but  had  no  connection 
whatever  with  the  fabricated  drafts. 
-Glyka  caused  these  forged  letters  of  ad- 
vice and  drafts  to  be  laid  before  Vagliano, 
his  principal,  who,  being  deceived  by  the 
skillful  manner  in  which  the  papers  were 
prepared,  and  the  confidence  he  reposed 
in  his  clerks,  wrote  a  genuine  acceptance 
on  the  face  of  each  bill,  as  it  was  put  be- 
fore him  from  time  to  time,  during  a 
period  of  some  four  months,  payable  In 
every  case  at  the  Bank  of  Bngland.   These 


fabricated  bills,  having  been  thus  accept- 
ed, were  placed  with  the  other  and  genu- 
ine bills  in  a  box  in  the  office,  to  be  deliv> 
ered  according  tu  the  usual  course  of  busi- 
ness to  the  proper  party,  when  called  for. 
Olyka  stole  the  bills  from  the  box,  forged 
the'ludorKement  of  the  payees  thereon, 
presented  them  at  the  counter  of  the  bank, 
and  received  the  money  thereon.  By  the 
English  bills  of  exchange  act  of  1882  (45  & 
46  Vict.  c.  61,  §  7,  subd.  8)  it  was  enacted, 
with  reference  to  bills  of  exfebange.  that, 
"  where  the  payee  is  a  fictitious  or  non-ex- 
isting person,  the  bill  may  be  treated  as 
payable  to  bearer."  The  bank  defended 
upon  two  grounds— FVnst,  that  they  were 
protected  by  this  statute;  and,  secon</7y, 
that  the  plaintiff  was  guilty  of  such  negli- 
gence as  precluded  him  from  claiming 
that  the  payments,  made  upon  these  bills, 
were  without  authority.  On  the  trial  of 
the  action,  before  Mr.  Justice  Charles, 
the  plaintiff  recovered.  22  •^.  B.  Div.  103. 
On  appeal  tbe  Judgment  was  affirmed,  the 
roaster  of  the  rolls  alone  disseiiting,  on 
tbe  ground  that  tbe  bank  was  protected 
by  the  bills  nf  exchange  act.  23  Q.  B.  Div. 
248.  Thns  far  the  views  of  tbe  court,  on 
both  hearings,  were  in  harmony  with  the 
contention  ol  the  plaintiffs  In  the  case  at 
bar,  both  as  to  the  construction  of  the 
statute  and  the  facts  bearing  on  the  ques- 
tion of  negligence.  Tbe  Judgment,  how- 
Hver,  has  recently  been  reversed  by  tbe 
house  of  lords,  and  we  have  been  furnished 
with  copies  of  the  opinions  given  upon  the 
final  decision  of  the  appeal,  and  have  giv- 
en to  them  the  careful  cousi^eratiou  which 
the  high  authority  of  the  tribunal  from 
which  they  emanate  and  the  importance 
of  the  case  seem  to  demand.  Tbe  main 
point  upon  which  the  case  turned  in  the 
review  by  tbe  house  of  lords,  as  we  under- 
stand the  opinions,  was  the  construction 
to  he  given  to  tbe  bills  of  exchange  act. 
It  was  held,  contrary  to  the  opinions  be- 
low, that,  whenever  tbe  name  inserted  as 
payee  is  without  any  inteutioq  that  pay- 
ment shall  only  be  made  In  conformity 
therewith,  the  payee  then  becomes  a  fic- 
titious person,  within  tbe  meaning  of  the 
act,  and  therefore  the  43  bills  were  with- 
in the  statute,  though  Petrida  &  Co.  were 
in  fact  existing  and  real  persons.  When 
this  conclusion  was  reached,  the  plain- 
tiff's case  necessaHly  failed,  as  it  was  but 
another  way  of  stating  that  the  bank  paid 
the  fabricated  bills  according  to  their  le- 
gal tenor  and  effect,  and  according  to  the 
flaintiff's  directions;  tbat  is,  to  bearer, 
t  is  hardly  necessary  to  add  tbat,  if  we 
could  follow  that  case  in  giving  construc- 
tion to  our  statute,  the  same  result  would 
follow  In  this  case.  But  it  is  quite  obvi- 
ous tbat  we  cannot.  Tbe  language  la 
different.  Our  statute  Is  a  codification  of 
the  common  law,  while  the  English  stat- 
ute is,  and  was  intended  to  be,  a  departure 
frr)m  it.  In  so  far  as  the  opinions  deal 
with  tbe  facts  of  the  case,  upon  the  ques- 
tion of  negligence,  it  Is  difficult  to  deduce 
from  them  any  abstract  rule  or  principle. 
Moreover,  there  is,  as  It  seems  to  us,  a 
material  difference,  in  some  respects,  be- 
tween the  facts  of  tbat  case  and  the  one 
at  bar.  Vagliano,  through  the  contriv- 
ances of  his  clerk,  bad  put  before  him  a 
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fabricated  bill,  the  spurious  character  of 
-which  lie  falied  to  detect,  and  he  aftlxed  to 
It  a  genuine  acceptance,  thereby  accredit- 
ing it  to  the  banl:  as  a  genuine  instru- 
meut.  He  left  the  bill,  thus  accepted,  in 
a  place  where  the  dishonest  clerk  could 
easily  purloin  it.  The  manner  in  whicli 
the  business  was  conducted  was  such  as 
to  enable  the  cleric  to  possess  himself  of 
the  means  whereby  the  fraud  was  success- 
fully carried  out  without  checli  or  detec- 
tion. The  view  of  the  case  taken  in  the 
opinions  delivered  in  the  bouse  of  lords, 
aside  from  the  question  of  the  construction 
of  the  statute,  may  very  well  be  attribut- 
ed to  a  different  shading  in  the  facts,  and 
to  the  further  consideration  which  can  be 
Inferred  from  the  record,  that  that  tribunal 
is  not  confined,  as  we  are,  to  a  review  of 
the  courts  t)elow  upon  questions  of  law 
only.  For  these  reasons  the  Vagliano 
Case  cannot  be  regarded  as  authority  ad- 
verse to  the  conclusion  at  which  we  have 
arrived  in  this.  We  have  examined  the 
other  exceptions  appearing  in  the  record, 
to  which  our  attention  has  been  directed, 
and  we  are  ol  the  opinion  that  none  of 
them  can  be  sustained.  The  judgment 
should  be  affirmed.  All  concur;  Gray,  J., 
In  result. 

(IM  N.  T.  310) 

Peoplk  ex  rel.  Oaklbt  v.  Bleckwenn, 

Treasurer. 

(Court  of  Appeals  of  New  York.   April  28, 1891. ) 

Kedemftion  7B0M  Ta.x-Sale  —  Speciai.  Assbbs- 

MENT— PaTMENT  IK  CBBTIFICATES. 

Under  Laws  N.  T.  1874,  o.  326,  which  aa- 
thorized  the  issue  of  certain  certificates  in  pay- 
ment for  local  improvements,  and  provided  that 
such  certificates  should  be  "receivable  at  all  times 
in  payment  of  any  assessment"  levied  to  pay  for 
them,  redemption  firom  a  sale  made  to  enforce 
such  assessment  maybe  made  in  such  certificates, 
since  a  tax-sale  does  not  constitute  payment  of 
the  tax,  bat  is  merely  an  assi^ment  of  the  tax- 
lien  to  the  purchaser.  Affirming  13  N.  Y.  Supp. 
487.    Eabl,  J.,  dissenting. 

Appeal  ^om  supreme  court,  general 
term,  second  department. 

George  W.  Stephens,  for  appellant. 
Joseph  H.  ChOHte,  for  respondent. 

Gray,  J.  In  order  to  pay  the  contract- 
ors and  ail  expenses  of  improving  a  large 
district  of  Long  Island  City,  the  commis- 
slouers,  appointed  for  that  purpose,  were 
authorized  by  chapter  326  of  the  Laws  of 
1874  to  Issue  what  were  known  as  "Im- 
provement Certificat'es  in  Long  Island 
City."  The  act  provided  that  the  assess- 
ments made  thereunder  for  improvements 
should  become  a  lien  upon  the  lands 
Affected,  but  allowed  a  period  of  10  years 
to  elapse  before  proceedings  could  be  taken 
to  enforce  collection  or  payment.  The 
certificates,  so  issued,  were  made  " receiv- 
able at  all  times  at  par  and  accrued  inter- 
est In  payment  of  any  assessment, "  and 
when  so  received  they  were  to  be  retired 
and  canceled.  In  the  same  act  it  was  also 
provided  that,  after  the  expiration  of  the 
10  years  from  the  filing  of  the  assessment 
roll,  the  lands,  upon  which  the  assess- 
ments remained  unpaid,  should  be  sold; 
and  that  the  proceedings  for  and  upon 
a  sale  should  be  after  the  manner  pre- 
scribed by  law,  at  the  time,  for  the  sale  of 


lands  in  said  city  for  non-payment  of  city 
taxes.  Provision  was  made  in  tbesectton 
authorizing  such  sales  that  the  lands 
"may  be  redeemed,  and  in  default  of  such 
redemption  title  thereto  should  be  given 
and  perfected  in  the  same  manner,  to  the 
same  extent  and  with  the  same  force  and 
effect,"  as  in  the  case  of  sales  for  non-pay- 
ment of  city  taxes.  By  a  later  act  (chap- 
ter 501,  Laws  1879)  the  time  for  the  ran- 
niug  of  assessments  was  reduced  to  eight 
years;  and  this  provision  was  also  added 
to  the  law,  namely,  that  at  sales  "it  shall 
be  the  duty  of  the  officer  making  such  sale 
to  receive  the  improvement  certificates 
•  •  •  at  par  and  accrued  interest,  in 
payment  of  the  assessment."  The  relat- 
or's lands  were  sold  for  non-payment  of 
these  assessments,  and,  within  the  period 
of  time  allowed  for  redemption,  a  tender 
was  made  on  her  behalf  to  the  appellant, 
the  city  treasurer,  of  the  sum  required  by 
law  in  order  to  redeem  the  premises;  but 
it  was  made  in  these  improvement  certifi- 
cates. The  appellant  refused  to  receive 
them,  and  demanded  payment  in  cash. 
This  proceeding  was  thereupon  instituted 
to  compel  him  to  receive  payment  in  the 
manner  in  which  It  w^s  offered  to  b« 
made. 

The  appellant's  position  is  that  he  was 
not  authorized  by  law  to  receive  anything 
bntcash  upon  a  redemption,  and  the  argu- 
ment in  his  behalf  is,  or  must  be  substan- 
tially, based  upon  two  propositions.  In 
the  first  place,  it  Is  contended  that  the 
tax-sale  and  the  payment  by  the  purchas- 
er paid  and  extinguished  the  assessment  for 
the  satisfaction  of  which  the  statute  au- 
thorized these  certificates  to  be  received, 
and  the  law  contained  nu  provision  that 
payment  in  that  mode  might  be  made  In 
redemption  of  the  lands  sold.  In  the  sec- 
ond place,  the  proposition  is  that  the  law 
in  force  at  the  time  of  thesales,  and  which 
regulated  the  proceedings  for  sales  of 
lands  for  non-payment  of  city  taxes,  and 
for  redemption  therefrom,  contained  the 
rules  for  the  conduct  of  proceedings  to  en- 
force collection  under  the  act  of  1874,  and 
no  redemption  under  its  terms  could  be 
made  except  byapayment  in  money.  The 
act  referred  to  was  chapter  656  of  the 
Laws  of  1886,  which  was  nnssed  in  reia 
tlon  to  the  collection  of  unpaid  taxes  and 
assessments  in  Long  Island  City;  and 
stress  is  laid,  with  respect  to  the  owners' 
right  to  redeem,  upon  certain  language  of 
that  act,  that  he  can  only  redeem  "by 
paying  the  said  treasurer,  for  the  use  of 
thepurchaser,  •  »  •  tbesam  mentioned 
In  the  certificate  given  to  him."  This  is 
construed  to  import,  if  not  to  direct,  a 
payment  in  cash  to  the  purchaser's  use. 

I  do  not  think  there  can  be  a  reasona- 
ble doubt  as  to  what  is  the  proper  con- 
struction to  be  given  to  the. terms  of  the 
act  of  1874;  but,  if  there  be  such  a  doubt, 
then  I  think  it  one  which  should  be  re- 
solved in  favor  of  tbeconstructlon  claimed 
by  the  respondent.  The  question  relates 
to  the  remedy  which  the  legislature  has 
provided  for  the  enforcement  of  the  pay- 
ment of  the  assessment,  and  It  concerns 
the  rights  of  the  owner  of  thelands,  as  well 
as  those  of  their  purchaser  at  the  sale. 
It  being  claimed  that  tbe  statute  Is  not 
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explicit  in  its  provisions  npun  tliat  bead, 
consideration  should  be  given  to  its  gen- 
eral tenor,  and  to  the  Intention  and  pur- 
poses nnderlyiog  its  enactment.  If,  by  so 
doing,  there  Is  anything  disclosed,  either 
from  the  language  Itself,  or  by  vray  of  a 
]ast  inferpnce  from  thelanguage,  wesbould 
resort  to  such  an  aid  in  the  woric  of  con- 
struction. The  best  Interpretation  of  a 
law  is  that  which  harmonizes  its  structure 
with  the  purpose  and  Intention  of  Its  en- 
actment. It  Is  very  clear  from  the  act  of 
1874,  authorlclng  the  Improvements  in 
Long  Island  City,  and  It  isthefact  In  proof, 
that  those  Improvenients  were  upon  an 
extensive  scale,  and  were  intended  to  re- 
claim low-lying  marsh  lands.  Tbeprovis- 
lons  of  the  law  with  respect  to  the  manner 
of  payment  of  the  contractors  who  should 
undertake  the  work,  and  the  unusual  de- 
lay allowed  to  property  owners  for  the 
discharge  of  their  liability  for  the  assess- 
ments levied  for  the  work,  seem  to  evidence 
an  intention  of  the  legislature  that  the 
burden  of  the  great  cost  should  rest  as 
lightly  as  it  could  be  imposed.  The  con- 
tractors were  to  receive  their  payment, 
not  In  money,  but  in  certificates  issued  by 
the  commissioners  at  par,  and  bearing 
onl.T  7  per  cent.  Interest,  while  the  assess- 
ment Hens  carried  10  per  cent,  interest. 
The  certificates  equaled  the  amount  of  the 
assessments  for  the  work,  and  they  would 
induce  purchase  "by  the  property  owners, 
and  especially  so  if  the  price  was  less  than 
par;  for  the  lien  of  tbeassessmentcould  be 
discharged  through  that  medium  of  pay- 
ment. Obviously,  only  parties  possessed 
of  ample  financial  means,  or  in  good  cred- 
it, could  contract  for  the  work,  and,  pre- 
aomably,  they  would  arrange  their  prices 
on  such  a  scale  as  that  the  certificates 
taken  at  par  would,  nevertheless,  eventu- 
ally compensate  them,  if  offered  in  the 
market  at  a  price  less  than  par.  Then  the 
property  owners  whose  lands  were  bur- 
dened with  the  cost  of  the  work,  were  giv- 
en ten  (afterwards  reduced  to  eight)  years 
from  the  time  the  lien  accrued  within  which 
to  pay  it  off,  and.  though  the  Interest  run- 
ning upon  the  unpaid  assessment  was  at 
the  annual  rate  of  10  per  cent.,  the  certifi- 
cates, which  carried  Interest  at  only  7  per 
cent,  could  be  used  In  making  payment. 
Of  course,  all  such  evidences  of  a  consider- 
ation, shown  by  the  legislature  for  the 
property  owners  In  the  district  to  be  im- 
proved thus  extensively,  could  not  avail 
if,  by  plain  direction  or  by  Irresistible  In- 
ference, the  use  of  improvement  certlfl- 
caces.  as  mediums  of  payments,  for  the  re- 
demption by  tlie  owner  of  his  property  aft- 
er its  sale,  was  prohibited  by  the  law. 
Bot,  where  the  way  is  open  for  the  court 
to  determine  what  the  legislature  Intended 
sbonla  be  the  limitation  upon  the  availa- 
bility of  these  certificates,  the  evidence  of 
an  intention  thacthe  property  owner  shall 
be  treated  with  every  indulgence  should 
Incline  ns  to  give  that  construction  which 
most  favors  and  protects  his  rights. 
Judge  Dillon,  in  his  work  on  Municipal 
Corporations,  deduces  the  principle,  (sec- 
tion 822:)  "Tbe  right  of  the  owner  to  re- 
deem from  sales  for  assessments  Is  favora- 
bly regarded  by  the  courts,  and  the  stat- 
utes giving  or  extending  this  right  are 


liberally  constrned."  It  we  bold  that 
these  certificates  are  a  good  tender,  in  re- 
demption of  property  sold  for  unpaid  as- 
sessments, we  carry  Into  further  effect  tbe 
indulgent  purpose  of  the  legislature;  and 
what  do  we  encounter  in  so  doing?  Is 
the  provision  of  the  act  of  1879,  wblcb 
makes  It  the  duty  of  tbe  selling  officer  to 
receive  the  certificates  in  payment  of  tbe 
assessments  for  which  the  sales  ai-c  made, 
as  tbe  appellant  argues,  a  legislative  con- 
stmctlon  of  the  law  that  no  authority  ex- 
ists for  the  receipt  of  certificates  after  tbe 
sale  has  been  made?  I  cannot  think  so, 
and  such  a  conclusion  is  not  compelled. 
As  the  law  stood  nnder  the  act  of  1874,  it 
was  open  to  doubt  as  to  whether,  opon 
a  sale  of  property  for  arrears  of  assess- 
ments, anything  could  be  paid  in  by  the 
purchaser  except  the  currency  of  the  coun- 
try. Tbe  leglslatore  settled  that  doubt 
(and  thereby  further  evidenced  its  benevo- 
lence  of  purpose)  by  expressly  authorising 
tbe  use  of  the  improvement  certificates  in 
making  payments  at  the  sales.  If,  there- 
fore, tbe  act  of  1879  does  not  limit  or  con* 
trol  the  construction  of  the  provision  in 
the  act  of  1874'  that  these  improvement 
certificates  "shall  be  receivable  at  all 
times  at  par  and  accrned  interest  In  pay- 
ment of  any  assessment, "etc., do  we  find 
any  objection  to  their  use,  for  purposes  of 
redemption  after  sales,  from  the  incorpo- 
ration in  the  act  of  1874  of  those  provis- 
ions of  the  act  of  1886  which  prescribe  the 
proceedings  for  and  upon  sales  and  the 
manner  of  redemption?  This  naturally 
brings  us  to  the  consideration  of  what  I 
deem  an  important  question  In  theca^e. 
What  is  the  effect  of  the  sale  for  unpaid 
assessments,  whether  as  it  concerns  the 
property  owner,  the  municipality,  or  the 
purchaser?  Tbe  act  of  1886  regulated  tbe 
mode  of  procedure  by  which  the  munici- 
pality might  sell  lands  assessed  for  taxes 
and  assessments,  upon  the  neglect  of  their 
owners  to  discharge  their  liability  there- 
for, and  prescribed  the  terms  upon  which, 
within  18  months  after  the  sale,  the  prop- 
erty owner  might  redeem.  It  was  passed 
In  relation  to  the  general  city  taxes;  but 
being  tbe  law  In  force  for  that  purpose, 
at  the  time  when  the  sales  under  this  spe- 
cial law  of  1874  were  to  be  made,  its  pro- 
visions were  controlling  upon  the  proced- 
ure to  be  adopted  therefor,  and  equally 
so  npon  the  manner  in  v^hich  the  privilege 
of  redemption  was  extended  and  might  be 
availed  of  by  tbe  property  owner.  But  it 
had  no  other  force,  nor  was  of  other  perti- 
nence, than  as  an  act  of  proced  ure.  So  far 
as  tbe  act  of  1874  conferred  especial  rights 
and  privileges  upon  the  owners  of  lands  as- 
sessed and  sold,  this  act  of  1886  did  not  pur- 
port to,  nor  by  the  terms  of  the  special  act 
could,  touch  them.  By  tbe  special  law 
improvement  certificates  were  made  at  all 
times  receivable  in  payment  of  assess- 
ments. Now,  the  assessment  liens,  to  dis- 
charge which  these  certificates  were  avail- 
able, continued  such  after  a  sale,  and  until 
that  sale  was  consummated  by  the  deed 
or  lease  of  the  municipality.  There  is  a 
significant  provision  in  the  ninth  section 
of  the  act  of  1886,  to  the  effect  that  after 
tbe  conveyance  is  executed  to  the  grantee, 
upon  tbe  failure  to  redeem,  "the  lien  or 
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Hens  for  which  the  same  shall  hnve  been 
BO  Bold  shall  tbereapoD  be  canceled."  The 
caption  of  the  act  OI 1886  states  that  it  is 
"to  relation  to  unpaid  taxes,  etc.,  and  to 
collect  the  same,  and  to  insure  a  more 
efficient  collection  ot  the  same  in  the  fat- 
am. "  Such  langQBi^e  Indicates,  or  inti> 
mates,  last  what  must  have  been  consid- 
ered by  the  le^alature,  and  what  we 
should  hold  to  be  the  effect  of  the  assess- 
ment sale,  namely,  that  the  sale  is  merely 
a  mode  of  enforcement  of  the  payment  of 
the  assesstnent.  The  purchaser  at  a  tax- 
sale  has  only  acquired  the  lien  ot  the  ma- 
nicipality.  He  is  the  assignee,  in  effect,  of 
the  assessment  lien,  and  is  thus  protected 
as  to  his  payment,  antil  his  inchoate 
ri<i;bts  are  consummated  by  the  execution 
of  his  deed  or  lease.  As  to  the  owner  of 
the  land,  it  is  a  step  taken  to  enforce  the 
collection  of  the  assessment,  and  a  pro- 
ceeding which  will  result  in  divesting  him 
of  his  ownership,  unless  he  avails  himself 
of  the  privilege  of  redemption.  The  coun- 
sel for  the  respondent  also  directs  our  at- 
tention to  the  remark  of  Judge  Cooley  in 
his  work  on  Taxation,  (page  500,)  where 
he  says  the  sale  is  made  by  way  of  enforc- 
ing the  duty  which  a  person  owes  to  the 
public.  This  court  in  the  case  of  Clementl 
V.  Jackson,  92  N.  Y.  5»1,  and  recently,  in 
Its  second  division,  in  the  case  of  McFar- 
lane  v.  City  of  Brooklyn,  122  N.  Y.  589,  26 
N.  E.  Sep.  19,  has  regarded  a  sale  for  un- 
paid taxes  as  a  mode  of  enforcement  of  the 
city  lien  for  taxes.  -  In  the  cases  of  Will- 
iams V.  Townsend,  81  N.  Y.  411,  and  of 
Clementl  v.  Jackson,  supra,  the  expres- 
sions in  (he  opinions  are  unmistakable  as 
to  the  effect  ot  the  sale  upon  the  assess- 
ment lien  upon  property.  In  the  former 
case  Judge  Davis  holds  that  it  is  "  merely 
auasslgnmentoftbelienof thetax,  •  •  • 
and  this  lien  continues  till  the  owner 
makes  the  redemption,  or  the  bolder  of 
the  certlfli-ate  takes  title  to  the  property 
in  the  prescribed  form.  It  is  therefore 
clear  that  the  tax  or  assessment  isnotdis- 
charged  by  the  sale  and  certificate."  In 
dementi  v.  Jackson,  Judge  Rapallo  held 
that  the  payments  made  by  a  purchaser 
at  a  tax-sale  were  not  payments  of  the 
taxes.  He  said:  "The  payments  made 
by  him  were  no  more  a  payment  of  the 
taxes  than  would  a  payment  made  by  an 
assignee  to  an  assignor  of  a  bond,  in  con- 
sideration of  the  assignment  thereof,  be  a 
payment  of  the  bond."  Upon  authority, 
therefore,  as  upon  principle,  we  should 
hold  that  in  this  case  the  assessment 
liens  still  remained  upon  the  land,  after 
the  sale,  undischarged,  and  consequently 
the  usefulness  of  the  improvement  certifi- 
cates to  the  property  owner,  as  a  medium 
of  payment  in  redemption,  continued  uu- 
impsii-ed.  The  municipality  is  not  preju- 
diced by  such  a  construction ;  for  it  has 
been  satisfied,  and  has  parted  with  its  lien. 
The  purchaser,  having  paid,  as  In  this 
case,  his  bid  in  certificates,  of  course  is  not 
prejudiced.  As  matter  ot  fact,  it  appears 
that,  npon  all  of  the  sales  made  under  the 
act  of  1874,  payments  have  been  made  in 
improvement  certificates.  It  is  altogether 
most  niilikely  that  they  would  be  made 
otherwise,  and  intending  purchasers  at 
■och  sales  would  be  careful  to  avail  them- 


selves of  this  medium  of  payment,  which 
conld  be  obtained  from  the  contractors  or 
other  holders  at  prices  much  less  than 
theirpar  value.  Thatcompetition  at  sales 
might  be  affected  or  limited  to  those  who 
possessed  certificates  with'  which  to  make 
payment  should  not  affect  the  question. 
The  operation  of  a  law  cannot  be  affected 
by  some  imagined  or  possible  result  of  its 
workings,  in  some  collateral  direction. 
Besides,  the  plan  of  the  statute  was  not 
to  promote  a  market  for  the  lands,  when 
sold  for  unpaid  assessments,  bat  rather 
to  provide  for  a  sobstitute  for  money  gen- 
erally available  as  a  miidiam  of  payment 
to  all  affected  by  or  interested  in  the  per- 
formance of  the  work,  which  should  b» 
elastic  enough  to  serve  in  payment  of  the 
contractors  in  the  first  place,  and  to  be  re- 
ceivable at  all  times  in  discharge  ot  a»- 
sessment  liens,  and  upon  sales  in  enforce- 
ment of  such  liens.  The  order  appealed 
from  should  be  affirmed,  and  the  writ  of 
mandamus  issuu  as  ordered  at  the  special 
term  ot  the  supreme  court,  with  costs  to 
the  respondent  of  this  appeal.  Allcimcur, 
exceptANDBKW8,J.,  not  voting,  and  Eabl, 
J.,  dissenting. 

(1«  N.  T.  «S4) 

Oaklst  et  al.  v.  Blbckwsnn,  Treasureri  et  cU.  ' 
{Cou/rt  of  Appeals  of  New  York.    April  28, 1891.) 

Appeal  from  supreme  ooort,  general  term,  sec- 
ond department. 

Oeorge  W.  Stephens  and  J.  Langdon  Ward, 
for  appellanttt.  Joseph  H.  Choate,  for  respond- 
ents. 

Fss  Curiam.  The  question  In  this  case  is  the 
same  as  that  deoided  by  us  in  the  case  of  People  v. 
Bleokwenn,  ante,  876,  upon  the  argument  of  which 
this  appeal  was  submitted.  The  Judgment  here, 
appealed  from  shoald  therefore  be  affirmed,  with 
costs  to  the  respondents.  All  concur,  except  An- 
DBSW8,  J.,  not  voting,  and  Eabi^  J.,  dissenting. 


(U6  N.  T.  647) 

People  ex  rsf.  Lichtenstein  v.  Hodgson, 
Sheriff. 

dCowrt  qf  Appeals  of  New  ForK.    April  21, 1891.)! 
Cbiicikai.  Law— Pkevtous  Conviction— Husband 

AND  WirB — JcKiaSIOTION  OF  JdSTICB. 

1.  A  previous  conviction  of  a  defendant  for 
heing  a  disorderly  person  in  failing  to  support  his 
wife  is  no  bar  to  a  second  prosecution  on  a  sim-' 
iior  charge,  where  the  defendant  at  the  time  oi 
the  second  alleged  offense  was  not  in  prison  on 
aucount  of  his  first  sentence,  and  had  furnished 
no  bond  for  the  wife's  support 

a.  The  jurisdiction  of  a  police  Justice  to  tzy  a 
defendant  on  such  a  charge  is  not  ousted  by  a  de- 
nial of  the  marriage  by  the  defendant, 
Affirming  13  N.  Y.  Bupp.  6tf9. 

Appeal  from  supreme  court,  general 
term,  fifth  department. 

On  the  12th  day  of  May,  1890,  Dora 
Lichtenstein  made  complaint  before  a  po- 
lice Justice  of  Rochester,  charging  therelat- 
or,  her  alleged  husband,  with  being  a  dis- 
orderly person,  in  that  he  neglected  to  pro- 
vide tor  h(>r  a  support  according  to  his 
means.  Such  proceedings  were  had  that 
on  May  16th  be  was  adjudged  a  disorderly 
person,  and  directed  to  give  a  bond  for  hi» 
wife's  support,  or,  falling  in  that,  to  be 
imprisoned  in  the  Monroe  county  peniten- 
tiary for  six  months.  An  appeal  by  the 
relator  to  the  court  of  sessions  was  imme- 
diately perfected,  and  be  gave  an  under- 
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taking,  and  was  discharged  pending  the 
appeal.  On  Jane  3Uth  thereafter,  while 
the  appeal  was  pending  and  undetermined, 
upon  complaint  of  bis  wife  another  war- 
rant for  the  same  caase  was  issued  by  the 
police  Justice  against  the  relator,  and  on 
the  following  day  be  was  arrested  and 
brought  before  the  justice,  who,  not  being 
ready  to  proceed  with  the  case,  issued  a 
warrant  directed  to  the  sberift,  requesting 
blm  to  receive  and  detain  the  relator  to 
answer  the  charges  pending  before  him. 
In  order  to  be  relieved  from  iraprlBonment 
and  detention  nnder  the  last  two  war- 
rants the  relatorprocured  a  writ  olbabeaa 
eorpas  from  a  Justice  of  the  snpreme  court 
returnable  before  him  at  a  special  term, 
and  in  obedience  to  the  writ  the  relator 
was  produced,  and  the  sheriff  returned 
That  he  held  him  by  virtue  of  the  warrant 
laHt  named.  The  relator  traversed  the  re- 
turn, and  a  hearing  upon  the  petition,  re- 
turn, and  traverse  was  had,  and  a  final 
order  as  made  diamlssing  the  writ,  and  r(»- 
mandlng  the  relator  to  the  custody  of  the 
sberitf.  He  then  appealed  to  the  supreme 
court,  and  from  affirmance  of  the  order 
there  to  this  court. 

J.  B.  M.  Stepbena,  for  appellant.  Oeo. 
A.  Beaton,  for  respondent. 

Earl,  J.,  (after  etating  the  facta  as 
above.)  It  Is  claimed  on  behalf  of  the  re- 
lator that  his  conviction  upon  the  first 
complaint  was  a  bar  to  the  subsequent 
proceedings,  and  that  the  justice  had  no 
furiddiction  to  issue  the  second  warrant. 
It  be  had  been  imprisoned  in  pursuance  of 
the  first  conviction,  or  had  given  an  un- 
dertaking tor  the  support  of  his  wife,  as 
was  required  by  the  statute  and  the  decis- 
ion of  the  police  justice,  he  could  not,  dur- 
ing the  pendency  of  bis  imprisonment,  or 
the  lite  of  the  undertaking,  have  been  pro- 
ceeded against  again  for  not  supporting 
bis  wife.  But  be  did  not  give  the  under- 
taking, and  was  not  imprisoned.  He  was 
at  large,  and  in  a  condition  where  it  was 
possible  for  bim  to  discharge  the  obliga- 
tions cast  upon  bim  by  the  law  to  support 
bis  wife  according  to  his  means,  and  for 
bis  neglect  to  provide  for  her  support  he 
committed  a  nelv  offense,  and  exposed 
hirnseU  to  the  new  complaint  and  convic- 
tion, and  the  previous  conviction  for  his 
neglect  and  refusal  at  that  time  to  sup- 
port his  wife  furnished  no  ^e'o^e  to  the 
second  proceeding.  At  any  time  subse- 
quent to  his  first  conviction,  when  he  neg- 
lected tu  support  his  wife  according  to  his 
means,  he  committed  a  new  offense,  for 
wbicb  be  could  be  arrested  and  tried,  and 
tbese  proceedings  could  be  repeated  until 
he  consented  to  support  his  wife,  or  gave 
aa  undertaking  for  ber  support,  or  until 
be  was  actually  in  prison  under  some  con- 
viction. 

The  further  ground  for  questioning  the 
Inrisdiction  of  the  police  justice  Is  that  the 
relator  dented  that  he  was  the  husband  of 
the  complainant,  and  that  therefore  the 
police  justice  had  no  jurisdiction  to  try 
the  question  of  marriage,  and  thus  ascer- 
tain whether  be  was  in  fact  her  husband. 
If  this  claltn  be  well  founded,  then  in  all 
cases  where  a  husband  is  proceeded 
against  for  neglecting  to  support  bis  wife 


before  any  magistrate  he  may  oust  the 
magistrate  of  jurisdiction  by  simply  put- 
ting in  issue  his  la  wfal  marriage.  Where 
a  husband  is  proceeded  against  under  the 
statute  the  justice  has  jurisdiction  to  try 
every  question  Involved  In  tbe  complaint, 
and  there  is  nothing  in  the  law  or  In  rea- 
son that  should  prevent  him  from  ascer- 
taining whether  the  defendant  is  the  hus- 
band of  the  complainant.  It  is  a  general 
rule,  with  no  exceptions  that  occur  to  us; 
that,  where  jurisdiction  is  given  to  a  mag- 
istrate to  try  an  offense,  be  may  determine 
every  question  necessary  to  the  finding  of 
the  guilt  or  innocence  of  the  person  on 
trial.  For  these  reasons,  and  also  for  the 
more  technical  reasons  specified  in  tbe 
opinion  below,  we  think  tbe  order  should 
be  affirmed.  All  concur,  except  Ouat,  J., 
absent. 

(IM  N.  T.  «S0) 

Shibls  et  al.  v.Wortmann  et  ah 
(Court  of  Appeals  of  New  TorH.   April  81, 1891.) 
Costs — Bstba  Alix>wance — Rioht  to  Appkai.. 

Wbere  the  special  term  denied  a  luotioa  for 
an  extra  allowance,  and  the  general  term  re- 
verses that  order  on  appeal,  In  an  order  direotiug 
the  motion  to  l>e  remitted  to  special  term,  "to  be 
settled  as  to  tbe  amount  of  the  extra  allowance, " 
and  an  extra  allowance  of  $500  Is  then  granted, 
from  which  an  appeal  is  again  taken  to  tbe  gen- 
eral term,  where  the  allowance  is  reversed,  no 
appeal  lies  from  the  last  order  of  the  generttl 
term,  aa  the  granting  or  refusing  an  extra  allow- 
ance rests  in  Its  discretion,  and  it  may  change  its 
mind  in  the  matter  wlthont  subjecting  its  conclu- 
sion to  review  on  appeal.  ASBrming  10  K.  Y. 
Supp.  947. 

Appeal  from  supreme  court,  general 
term,  second  department. 

Edward  W.  S.  Johnston,  for  appellants. 
Wm,  J.  Gayuor,  tor  respondents. 

Earl,  J.  The  tacts  of  this  case  were 
such  that  the  court  below,  in  the  exercise 
of  its  discretion,  could  have  granted  or 
refused  an  extra  allowance  to  tbe  defend- 
ants. They  made  a  motion  at  a  special 
term  for  an  extra  allowance,  and  it  was 
denied  upon  the  ground  that  the  action 
was  not  difficult  and  extraordinary. 
Upon  an  appeal  to  the  general  terra  this 
order  was  reversed,  upon  tbe  ground  tbat 
the  case  was  a  proper  one  for  an  extra  al- 
lowance, and  it  was  there  ordered  that 
the  motion  be  remitted  to  the  special  term, 
"tabe  settled  as  to  the  amount  of  the 
extra  allowance;"  and  thereafter  the  spe- 
cial term,  after  hearing  counsel  for  both 
parties,  made  an  order  granting  the  de- 
fendants an  extra  allowance  of  9500.  Tbe 
plaintiffs  appealed  from  that  order  to  the 
general  term,  where  it  wp,H  reversed,  and 
tlien  thedefendants  appealed  to  thie  court. 
We  have  many  times  decided  that  this 
conrt  has  no  jurisdiction  to  review  the  dis- 
cretion of  the  court  below  in  granting  an 
extra  allowance,  where  no  rule  of  law  is 
violated,  or  iu  refusing  an  extra  allow- 
ance, unless  such  refusal  bus  been  based 
upon  a  want  of  authority,  thus  present- 
ing a  question  of  law.  It  does  notappear 
upon  what  ground  the  order  appealed 
from  was  based.  It  tbe  judges  composing 
tbe  general  term,  after  deciding  upon  the 
prior  appeal  tbat  tbe  defendants  were  en- 
titled to  an  extra  allowance,  upon  the 
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Bubseqaent  appeal  changed  their  minds, 
and  concluded  that  no  extra  allowance 
shonld  bemade,  we  know  of  no  reason  why 
they  could  not  do  so  without  subjecting 
their  conclusion  to  review  in  this  court. 
Having  once  decided  that  the  dolendants 
were  entitled  to  an  extra  allowance,  they 
could  have  granted  a  reargument,  and 
changed  their  decision.  But,  having  or- 
dered the  motion  to  be  heard  at  special 
term,  when  it  came  before  them  the  sec- 
ond time  they  could,  in  the  exercise  of  their 
dlacretiou,  reach  a  different  condasion 
from  that  which  they  bad  come  lo  upon 
the  prior  appeal;  and,  in  holding  that  the 
defendants  were  entitled  to  no  extra  al- 
lowance, they  were  exercising  a  discretion 
which  cannot  be  reviewed  in  this  court. 
But  it  is  more  probable  that  upon  the  last 
appeal  the  judges  of  thegeneral  term  came 
to  the  conclusion  that  the  extra  allowance 
granted  at  the  special  term  was  too  large, 
and  tor  that  reason  reversed  the  order; 
and,  if  that  was  the  ground  upon  which 
their  decision  was  based,  it  was  clearly 
discretionary,  and  not  subject  to  review 
here.  So  that,  in  any  view  that  can  be 
taken  of  this  case,  we  have  no  Jurisdiction 
to  review  the  order  appealed  from.  The 
appeal  should  be  dismissed,  with  costs. 
All  concur,  except  Gray,  J.,  absent. 


(126  N.  T.  2W) 

People  t.  Simonson  et  al. 
(Cowrt  ofAppeala  of  New  York.    April  28, 1891.) 
Charitable  Beqcbsts— Rule  aoainbt  Pbbpbtdi- 

TIEB, 

1,  A  bequest  for  the  endowment  and  mainte- 
nance of  a  non-existent  musical  college,  to  be  in- 
corporated by  an  act  of  legislature  for  which 
testator's  executors,  of  whom  there  are  four,  are 
to  apply  upon  his   decease,  is  void,   since  the 

Sower  of  alienation  of  the  fund  is  thus  suspended 
uring  the  life  of  the  longest  liver  of  the  four  ex- 
ecutors; the  statute  of  New  York  limiting  the 
poiver  of  alienation  of  property  to  two  lives  in 
being. 

2.  Where  the  will  prescribes  certain  rules 
and  methods  of  government  for  the  proposed  insti- 
tution, the  bequest  cannot  be  sustained  on  the 
ground  that  the  institution  may  be  incorporated 
under  the  general  law,  without  applying  for  a 
special  act,  when  such  general  law  provides  for 
a  different  plan  of  incorporation  than  that  pre- 
scribed ia  the  will.    AfOrming  7  N.  Y.  Supp.  861. 

Appeal  from  supreme  court,  general 
term,  second  department. 

B.  E.  Vfilentinu,  lor  the  People.  J.  T. 
Marenn  and  E.  Scbenck,  for  respondents. 

Gray,  J.  The  institution  of  this  action 
by  the  attorney  general  of  the  state  was 
with  the  object  of  eBtablisblng  a  testa- 
mentary trust  for  public  and  charitable 
purposes,  under  the  provisions  of  the  will 
of  Samuel  Wood,  deceased.  The  com- 
plaint charged  the  execators  of  the  testa- 
tor with  wasting,  squandering,  and  ap- 
propriating to  their  own  uses  a  large  part 
of  the  residuary  estate,  and  with  having 
undertaken,  by  collusive  proceedings  in  the 
courts,  to  defeat  the  testator's  cbaritable 
provisions.  Tbe  defendants  in  their  an- 
swers objected,  among  other  things,  that 
the  charitable  tmsts  attempted  to  be  cre- 
ated by  the  will  were  invalid.  When  the 
Issues  came  on  for  trial  the  defendants' 
counsel  moved  for  a  dismissal  ol  the  com- 


plaint, inasmuch  as  upon  its  face  it  dis- 
closed no  cause  of  action,  for  the  reason 
that  the  disposition  of  tbe  residuary 
estaie,  made  by  will  and  codicil,  was 
void.  Tbe  trial  judge  took  tbat  view  of 
the  complaint,  and  dismissed  it,  and  his 
decision  has  been  sustained  by  the  general 
term.  We  think  their  judgments  were 
right.  The  testamentary  dispositions  in 
question  were  illegal,  because  they  clearly 
contravened  those  provisions  of  tbe  law 
which  limit  the  period  of  time  du  ring  which 
tbe  ownership  and  power  of  alienation  of 
estates  may  be  lawfully  suspended.  That 
is  tbe  only  proposition  we  are  asked  to 
review  upon  this  record.  The  determina- 
tion below,  adversely  to  tbe  claim  oi  tbe 
people,  concluded  their  action  at  once, 
whatever  other  questions  were  raised  npon 
tbe  pleadings  or  might  have  been  dis- 
cussed. The  charges  against  these  ex- 
ecutors are  roost  grave,  and  may  not  be 
without  foundation  as  to  their  adminis- 
tration ;  but  the  testator's  next  of  kin  are 
the  persons  affected,  and  the  law  affords 
adequate  remedy  tor  any  malversation  in 
office  by  trustees  or  executors.  That  Isnot 
the  province  of  the  attorney  general  in 
such  cases.  By  bis  will  Samuel  Wood 
gave  his  residuary  estate  to  his  executors, 
in  trust  "to  create,  endow,  and  torever 
maintain  an  institution  in  the  city  of  New 
York  to  be  called  'The  Samuel  Wood  Be- 
nevolent Institute;'"  and  he  directed 
them,  upon  bis  decease,  to  apply  to  the 
legislatirre  for  an  act  incorporating  it, 
with  power  to  take  and  hold  real  estate, 
and  "to  be  governed  as  hereinafter  pro- 
vided." He  then  proceeds  to  define  tbe 
purposes  and  object  for  which  that  insti- 
tution should  be  intrusted  with  the  prop- 
erty to  be  conveyed  to  it  by  his  executors. 
By  a  subsequent  clause  of  the  will,  "in  or- 
der to  secure  harmony,  eiSciency,  and  uni- 
ty in  the  management  of  said  institute," 
he  appoints  his  executors  its  "sole  and  per- 
manent trustees,"  and  required  that "  they 
be  inserted  in  any  act  of  incorporation  as 
such  trustees."  and  provided  that  they 
Should  fill  vacancies  occcurlng  in  their 
body,  "so  long  as  such  Institute  shall  exist 
as  a  corporate  body  or  otherwise. "  By  a 
codicil,  the  testator  makes  changes  in  his 
will,  and  directs  "that  the  devise  and  tH»- 
quest  provided  In  my  said  will,  with  re- 
gard to  tbe  founding  of 'TbeSamuel  Wood 
Benevolent  Institute,'  •  •  •  l)ecbanged, 
and  the  provisions  thns  made  therefor  ba 
applied  to  the  founding  of  a  musical  insti- 
tution, to  he  known  and  called  'The  Sam- 
uel Wood  Musical  College.'  •  •  •  It  is 
my  wish  that  a  college  of  music  be  formed 
In  the  city  of  New  York,  and  that  appro- 
priate legislation  and  means  be  adopted 
to  perfect  the  Incorporation  and  general 
plan  of  the  institution,  as  near  or  similar 
to  tbe  plan  or  method  given  in  my  will 
with  regard  to  theformatlon  of 'The  Sam- 
uel Wood  Benevolent  Institute.'"  For 
some  undisclosed  reason,  the  testator,  by 
this  codicil,  abandoned  bis  previous  testa- 
mentary scheme  for  a  benevolent  Institu- 
tion, the  general  purposes  of  which,  be- 
yond the  care  of  certain  relatives,  contem- 
plated the  maintenance  of  a  hospital,  and 
be  directed  the  creation  of  a  college  of 
music;   but,  as  la  quite  apparent  from 
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the  langaa^  be  nsed  In  changing  ttaeap- 
plicatiua  to  be  made  by  bin  executors  ot 
bis  residaary  estate,  tbe  college  of  music 
was  to  be  incorporated  and  organized  up- 
on ttae  same  plan  as  the  benevcilent  Insti- 
tate.  He  says  that  the  provisions  made 
tor  tlie  latter  were  to  be  applied  to  the 
foandingof  the  musical  college;  so  that 
it  would  be  the  duty  of  the  executors,  in 
carrying  out  the  later  residuary  scheme, 
to  have  recourse  to  the  directions  In  the 
will  in  relation  to  such  matters  as  con- 
cerned the  period  ol  time  within  which  the 
charter  should  be  obtained,  and  the  plan 
for  the  government  of  the  corporation 
which  the  act  ol  incorporation  should 
prescribe.  This  effect  of  this  codicil  is  to 
aubstitnte  for  the  direction  to  the  execu- 
tors in  the  main  will  to  found  and  incor- 
porate the  benevolent  institute,  described 
there, the  direction  to  found  a  public  Instl- 
totion,  with  another  ob]ect,  namely,  the 
musical  education  of  the  people.  There 
was  no  revocation  of  the  testator's  will 
effected  by  the  codicil,  save  only  as  to  the 
nature  of  the  public  institution  designed  to 
be  Incorporated  and  endowed.  The  effect 
practically  was  to  write  into  the  will 
"The  Samuel  Wood  Musical  College."  in 
the  place  of  "The  Samuel  Wood  Benevo- 
lent Institute,"  as  the  beneficiary  intended 
for  the  residuary  gift,  and  to  apply  to  it 
the  same  provisions  as  to  incorporation 
and  lor  a  plan  of  corporate  management. 
We  have,  then,  as  we  had  In  the  will,  the 
ease  of  a  gift  to  an  unincorporated,  non- 
existent institution,  as  in  Cruikshank  v. 
Home  for  the  Friendless,  113  N.  Y.  837,  21 
N.  E.  Rep.  64.— an  authority  which  I  think 
must  be  controlling  upon  the  disposition 
of  this  appeal.  Since  the  case  of  Burriil  r. 
Boardmun,  48  N.  Y.  254,  the  non-existence 
of  the  corporate  object  of  the  testator's 
bounty  cannot  be  urged  as  a  fact  of  itself 
sufficient  to  defeat  a  testamentary  trust. 
In  that  case  the  residuary  trust  was  for 
the  founding  and  maintenance  of  the 
Boosevelt  Hospital,  in  New  York  city. 
The  trustees  were  directed  to  apply  to  the 
legislature  for  an  act  of  incorporation, 
and  a  limitation  of  two  lives  was  inserted 
in  the  g;lft  as  the  time  within  which  the 
legislature  must  act;  failing  which  action, 
a  gift  over  was  made  to  the  United  States 
government.  In  that  case  it  was  deter- 
mined, as  a  new  question,  that  the  non-ex- 
istence of  the  corporation  intended  as  the 
object  of  the  testator's  bounty  would  not 
defeat  his  gift,  if  the  incorporation  was  di- 
rected to  be  effected  within  the  period  al- 
lowed for  the  vesting  of  future  estates.  An 
executory  bequest  to  the  use  of  a  corpora- 
tion BO  to  be  created  was  upheld  as  valid. 
That  case  was  a  very  pronounced  depart- 
ure from  what  was  supposed  to  be  the  rule 
governing  charitable  bequests.  The  prin- 
ciple of  the  decision  was  that  the  bequest 
was  not  one  to  take  effect  as  a  gif  t/n  pra^ 
senti  upon  testator's  death,  but  was  lim- 
ited to  take  effect  upon  the  formation  ot 
the  corporation  designed;  and  as  the  con- 
tingency upon  which  the  limitation  de- 
pended was  possible,  and  must  happen 
within  the  period  allowed  by  the  law  for 
the  vesting  of  future  estatee,  the  bequest 
was  as  good  In  law  as  though  it  had  been 
to  the  use  of  an  unborn  child.    The  appli- 


cation ot  that  legal  principle  prevented 
the  avoidance  of  the  bequest  on  th« 
grounds  urged  by  Judge  Comstock,  the 
api>ellant'8  counsel,  that  the  corporate 
donee  was  uncertain,  and  that  the  doctrine 
of  charitable  uses  could  not  be  Invoked  in 
its  support.  The  decision  was  placed 
without  the  sphere  of  that  argument,  and 
within  the  doctrine  and  rules  of  law  which 
govern  in  cases  of  executory  bequest. 
Since  that  case  to  the  present  day,  through 
various  decisions  of  this  court,  of  which 
Shipman  v.  Rollins,  98  N.  Y.  311.  and  Cruik- 
shank V.  Home  of  the  Friendless,  113  N.  Y. 
887,  21  N.  £.  Bep.  64,  are  prominent  ex- 
ponents of  our  views,  the  non-exlHtence 
or  non-incorporatlou  of  the  corporation 
designed  by  the  testator  cannot  beconsid- 
ered  as  facts  determinative  of  the  invalldi* 
ty  of  the  testamentary  bequest.  The 
question  of  validity  is  to  be  determined 
by  a  consideration  of  whether  the  condi- 
tions of  the  law  are  met  as  to  the  vesting 
of  estates.  Those  conditions  are  to  be 
strictly  maintained,  and  their  violation 
sedulously  guarded  against.  Since  the  de- 
cision of  Bascom  v.  Albertson,  34  N.  Y. 
584,  which  definitely  held  that  the  English 
law  ot  charitable  uses  had  been  cast  off  in 
this  state,  it  has  been  no  longer  open  to 
question  tbatatrust  or  a  use  Is  only  valid 
when  wlthiu  our  statutes  which  regulate 
the  creation  of  uses  and  trusts,  and  the 
period  within  which  the  ownership  and 
the  power  of  alienation  of  estates  may  be 
suspended.  They  constitute  thesole  guide 
in  determining  the  validity  of  all  trusts. 
Tbe  effect  of  the  decision  In  Burrlll  v. 
Boardmau,  supra,  was  to  extend  the  pro- 
tection of  the  Btatuteeto  cases  of  executory 
bequests,  where  the  corporate  beneflulnry 
in  which  the  equitable  title  was  to  vest 
might  be  non-existent,  and  to  sustain  tbe 
trust  because  the  corporation  was  possi- 
ble of  creation,  and  could  take  within  the 
lawful  period  for  the  vesting  ot  future  es- 
tates. The  Intended  beneflciary,  it  capa- 
ble of  being  incorporated  under  the  law, 
in  the  manner  and  for  the  purposes  de- 
scribed by  the  testator  in  his  will,  would 
not  be  obnoxious  to  the  particular  objec- 
tion of  Indeflniteness.  In  the  recent  case  of 
Cruikshank  v.  Home  of  the  Friendless,  su- 
pra, tbe  executors  were  to  apply  as  soon 
as  practicable  to  the  legislature  for  an  act ' 
incorporating  the  home.  The  trust  was 
held  incapable  of  being  sustained,  for  the 
reason  that  the  incorporation  was  de- 
pendent upon  the  will  of  the  legislature, 
and  its  consent,  however  reasonably  to 
be  anticipated,  nevertheleBs  was  not  a 
certain  result  ot  the  application  to  be 
made  to  It,  and  there  would  be  a  period 
of  delay  contingent  upon  the  action  of  the 
state,  and  not  measured  by  lives. 

In  the  present  case  it  is  contended  that 
as  at  the  time  of  testator's  death  a  gener- 
al  law  had  been  enacted  and  was  in  exist- 
ence, authorizing  the  kind  of  corporation 
mentioned  by  the  testator,  there  was  no 
necessity  of  applying  to  the  legislature  tor 
a  charter.  The  law  referred  to  Is  con- 
tained in  chapter  176  of  the  Laws  of  1875, 
and  was  passed  by  the  legislature  before 
the  making  ot  tbe  codicil,  and  undoubted- 
ly comprehended  the  several  objects  de- 
signed to  be  promoted  by  the  testator  by 
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the  nse  ot  hie  residuary  estate.  It  the  be- 
quest were  to  a  corporation  to  be  created 
by  the  trustees  of  the  will,a:id  whlcb  could 
l)e  at  once  incorporated  and  organized 
Under  that  general  law,  a  new  and  inter- 
esting question  would  be  presented.  It 
might  very  well  be  said  In  such  a  case  that, 
as  It  would  be  the  duty  of  the  trustceH  of 
tlie  will  to  act  at  once  in  procuring  the  In- 
corporation, the  delay  in  the  incorpora- 
tion would  be  but  a  mere  Incident  to  a  cer- 
tain result.  Robert  v.  Coming,  89  N.  T. 
225;  Oraiksbank  v.  Home  of  the  Frlend- 
lesR.  supra.  The  argument  of  appellant's 
counsel  upon  this  subject  would  find  some 
apparent  support  from  the  reasoning  in 
the  opinions  In  the  cases  of  Burrill  v. 
Buardman  andCrulkRhank  v.  Home  of  the 
Friendless.  If,  by  the  terms  of  a  testa- 
mentary grift  In  trust  of  property.its  own- 
ership must  be  necessarily  uncertain  tor  a 
period  of  time  not  mea8ure<l  by  the  statu- 
tory IlveSi  the  statute  intervenes  and  con- 
demns it.  But  where  the  delay  is  merely 
incidental,  and  caused  by  the  formalities 
nnd  details  of  incorporation  of  the  body 
to  take,  and  Uh  creation  is  possible  and 
certain  to  be  effected  under  the  general 
law,  in  accordance  with  the  directions  of 
the  testator.  It  might  present  a  fair  ques^ 
tlon  whether  the  law  would  be  violated, 
W  we  apply  to  such  a  case  the  principles 
Stated  in  tbe  opinions  In  Burrill  v.  Board- 
man  and  Robert  v.  Corning.  But  wc  are  not 
called  upon  to  decide  that  question  now. 
Such  Is  not  tbe  case  before  us.  It  was  ar- 
gued in  tbeCrulksbankCase,  in  theendear- 
6r  to  save  the  trust,  that  tbe  home  might 
be  incorporated  under  the  general  law; 
but  the  argument  was  ineffectual.  We 
held  that  the  testator  had  not  intended 
such  a  corporation,  but  had  speciflcally 
required  one  formed  under  a  special  char- 
ter, an  itbatwecould  not  substitute  some- 
thing different  and  outside  of  his  expressed 
purpose.  In  the  present  case  the  same 
difficulty  arises,  if  we  would  strive  to  sus- 
tain the  trust  for  the  musical  college.  Tbe 
general  law,  enacted  in  1875.  requires  in- 
corporation under  its  provisions  upon  a 
different  plan.  The  corporation  to  be  cre- 
ated must  have  not  less  than  seven  trus- 
tees; whereas,  the  testator  here  requires 
that  the  management  shall  be  by  his  three 
'executors  as  "sole  and  permanent  trust- 
ees," and  provldesforthelrbeingaself-per- 
petuating  body.  This  requirement  Is  in  an 
especial  olause  of  the  will,  following  after 
the  direction  for  the  creation  of  the  benev- 
ol3nt  Institute.  It  appears  to  be  of  the  es- 
sence of  the  testamentary  scheme,  and  is 
the  mode  of  government  referred  to  in  the 
previous  direction  for  tbe  creation  ot  the 
institution,  by  the  language,  "to  be  gov- 
erned as  hereinafter  provided."  These 
provisions  are  not  revoked  by  the  codicil, 
neither  actually  nor  constructively.  On 
the  contrary,  they  are  explicitly  retained 
and  made  applicable  to  the  institution 
substituted  by  the  codicil  in  the  place  of 
the  one  mentioned  in  the  will.  Thus,  if 
we  consider  the  argument  that  the  music- 
al college  could  be  incorporated  under  the 
act  ot  1876,  and  thereby  become  competent 
to  take  the  testamentary  gift,  we  are  met 
by  the  difficulty  that  the  restrictions  of 
that  act  make  it  inappropriate  to  the  tes- 


tator'is  design ;  an  objection  which ,  under 
our  decision  in  the  Cruiksbank  Case,  can- 
not be  disregarded  and  passed  over.  If 
the  argument  is  that  appropriate  legisla- 
tion may  be  had,  modifying  the  general 
law  in  tbe  respects  desired  by  the  testator, 
so  as  to  permit  of  the  incorporation,  we 
would  still  encounter  the  objection  stated 
in  tbe  Cruiksbank  Case,  that  tbe  creation 
of  the  corporation  would  be  dependent 
upon  the  will  ot  the  legislature:  and  hence 
a  delay  would  be  certain  to  ensue,  con- 
tingent, not  upon  llTes,  but  upon  tbe  con- 
sent of  the  legislative  body,  which  might 
be  withheld.  As  the  period  of  time  tor  ob- 
taining a  charter  for  an  institution  of  sim- 
ilar design  in  plan  or  method  to  that  re- 
quired tor  tbe  benevolent  institute  was 
limited  by  tbe  testator  to  be  within  tbe 
lite  ot  the  longest  liver  ot  his  executors,  of 
whom  there  were  three  named  In  the  will, 
and  in  the  codicil  the  number  was  in- 
creased to  tour,  the  delay  in  tbe  vesting  of 
the  bequest  would  exceed  that  permitted 
by  the  law,  which  limits  the  suspension  of 
ownership  and  ot  the  power  ot  alienation 
ot  property  to  two  lives  in  being.  These 
views  lead  to  an  affirmance  of  the  Judg- 
ment. The  respondents  should  have  their 
costs  ot  the  appeal,  to  be  paid  by  the  ap- 
pellants.   All  concur. 


(12S  K.  Y.  651) 

FosDicK  et  ah  v.  Town  of  Hrmpbtead. 

(Court  of  Appeals  of  New  York.    April  131, 1801.) 

Affsal — DBOtsioM — Reabodment,  whih  Al- 
lowed. 
A  motion  for  reargument  in  the  court  of 
appeals  will  not  be  entertained  nnless  the  motion 
papers  show  that  some  question  declaive  of  the 
case,  and  duly  submitted  by  counsel,  has  been 
overlooked  by  the  court,  or  that  the  decision  is 
in  conflict  with  tbe  statute,  or  a  cohtruUing  de- 
cision, to  which  the  attention  of  the  court  was 
not  called,  through  the  n^Ieut  or  Inadverteuoe 
of  counsel.    Affirming  86  N.  £.  Rep.  801. 

On  rehearing. 

Pkckham.  J.  This  is  a  motion  for  a  re- 
argument,  and  the  moving  papers  do  not 
Show  a  single  ground  recognized  by  this 
court  as  a  proper  foundation  for  tbe  mo- 
tion. The  learned  counsel  for  the  defend- 
ant argued  orally  every  propo^itloa  in  the 
case  with  zeal  and  ability.  The  court  has 
decided  against  him  not  on  account  of  bis 
failure  to  properly  present  bis  views  for 
the  defendant,  but  because,  after  mature 
and  careful  deliberation,  it  has  differed 
with  the  learned  counsel  in  his  contention 
as  to  tbe  proper  constructioa  ot  the  will. 
Many  years  ago  the  court  announced  the 
rule  which  should  govern  in  this  class  of 
motions.  In  Mount  v.  Mitchell,  82  N.  T. 
702,  It  was  stated  that  a  motion  tor  rear- 
gument should  be  founded  on  papers 
showing  that  some  question  decisive  ot 
the  case,  and  duly  submitted  by  counsel, 
has  been  overlooked  by  the  court,  or  that 
the  decision  is  in  conflict  with  the  statute, 
or  a  controlling  decision,  to  which  the  at- 
tention of  the  court  was  not  drawn, 
through  the  neglect  or  inadvertence  of 
counsel.  In  Marine  Nat.  Bank  v.  Nation- 
al City  Bank,  68  N.  Y.  67,  at  78,  tbe  same 
rule  was  again  alluded  to,  and  announce- 
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ment  again  made  tbat  the  court  would 
adhere  to  it,  and  tbat  motions  for  a  rear- 
goment  wooid  not  be  entertained  unless 
counsel  brought  tbe  case  witbin  the  rule. 
Judging  by  tbe  character  of  tbe  pai>era 
upon  which  motions  of  this  nature  are 
now  frequently  made,  we  should  assume 
tbat  the .  profession  baa  loot  sight  o(  tbe 
rule,  for  in  most  of  the  cases  wbiph  have 
lately  come  under  unr  notice  there  has 
been  an  entire  failure  to  comply  with  its 
requirements,  and  the  motion  has  been 
made  simply  because  the  unsuccessful 
counsel  has  tboogbt  that  be  would  like  to 
again  argue  the  very  questions  be  had  al- 
ready submitted  to,  and  which  had  been 
expressly  decided  by,  the  court.  While  it 
is  very  possible  that  we  err  in  many  cases, 
yet  the  rule  adopted  In  regard  to  reargn- 
ments  is  a  proper  one, considering  the  fact 
that  there  must  be  at  some  point  an  end 
of  litigation;  and  after  counsel  has  bad 
bis  day  in  this  court,  and  bus  been  unsuc- 
cessful in  bis  ca«e,  it  is  but  fair  to  tbe 
court,  and  to  other  litigants  who  are 
pressing  to  be  heard,  that  a  case  should 
be  made  such  as  tbe  court  baa  decided  to 
be  necessary  before  entertaining  the  ques- 
tion of  tbe  propriety  of  granting  a  reargu- 
ment.  In  tbe  case  now  before  us,  tbe 
point  apon  which  we  decided  it  was  In 
fact  discussed  in  the  opinion  at  the  goner- 
al  term,  and  tbe  learned  Judge  said  that 
the  testator  meant  by  the  word  "poor" 
those  persons  only  who  formed  a  class  de- 
fined by  law,  and  which  class  was  limited 
to  those  poor  persons  tbat  tbe  town  was 
compelled  by  law  to  support.  Tbe  coun- 
sel for  tbe  appellant  in  this  court  argued 
the  point  at  some  length,  and  the  briet  of 
the  counsel  tor  the  respondent  is  quite  full 
upon  tbe  same  point.  This  court  in  its 
opinion  baa  discussed  the  question,  and  it 
has  been  decided.  The  counsel  now  asks 
for  a  reargument,  simply  becanse  lie  de- 
sires to  present  further  views  upon  the 
same  question,  which  has  been  already, 
and  after  full  argument,  carefully  consid- 
ered and  decided  by  us.  It  is  a  mistake 
for  counsel  to  assume  tbat  any  particular 
portion  of  bis  argument,  which  has  not 
been  the  subject  of  express  reference  in  the 
opinion,  bas  been  overlooked.  It  Is  scarce- 
ly possible,  within  the  bounds  of  an  ordi- 
nary opinion,  to  meet  and  answer  every 
argument  whicb  bas  been  made  by  coun- 
sel orally  or  which  may  be  in  his  brief. 
Many  of  the  reasons  now  prominently  set 
forth  by  counsel  to  strengthen  his  conten- 
tion as  to  the  meaning  of  the  word  "poor" 
in  tbe  will  of  the  testator  were  the  subject 
of  our  consultation,  but  in  tbe  result  ar- 
rived at  it  was  not  thought  necessary 
tbat  each  should  be  referred  to,  and  the 
answers  given  which  we  thought  sufb- 
cient.  We  see  no  reason  for  altering  our 
view  of  the  meaning  of  tbe  word  "  poor, " 
as  used  by  the  tentator,  if  we  should  come 
to  a  consideration  of  the  question  de  novo. 
But  we  think  that  the  attention  of  counsel 
should  be  called  again  to  our  rule  on  tbe 
subject  of  motions  for  a  reargument,  and 
that,  as  this  motion  is  not  founded  upon 
any  ground  recoguiced  by  this  court  as 
Bufflcient  to  warrant  our  entertaining  it, 
tlie  motion  should  for  tbat  reason  be  de- 
oied,  with  costs.    All  concur. 


88S 

(124  N.  Y.  5S9) 

Pbice  y.  ±'ricb  et  ah 

(Cowrt  of  Appeals  of  New  York,  Second  Dtpte- 
ion.    April  21,  1891.  > 

Dover— Annitlmbnt  of  Ma.bsia.ob— Effect  of 
Decree. 
Where  a  second  marriage  contracted  In 
the  Iralief  that  the  husband's  first  wife  Is  dead,  she 
having  been  absent  for  five  sucoessive  years  with- 
out being  knoivn  by  him  to  be  living,  is  an- 
nulled upon  the  discovery  that  the  first  wife  is 
living,  the  second  wife  is  not  entitled,  either  at 
common  law  or  under  the  statutes  of  New  Yorlc, 
to  dower  in  the  lands  of  which  her  husband  was 
seised  at  the  date  of  the  decree  of  nullity.  Re- 
versing 7  N.  Y.  Bnpp.  474. 

Cross-appeals  from  an  interlocutory 
and  final  judgment  of  tbe  general  term  of 
tbe  supreme  court  In  the  first  judicial  de-* 
partment,  awarding  dower  to  tbe  plain- 
tiff. April  23, 1839,  Walter  W.  Price  and 
Susanna  Butler  intermarried  in  England, 
and  lived  together,  as  husband  and  wife, 
at  Birmingham,  for  about  one  year,  when 
he  came  to  tbe  United  States,  where  he  re- 
sided until  his  death.  July  1, 1865,  Price 
and  Constance  Bridget  Tallon,  the  plain- 
tiff in  this  action,  intermarried  at  the  city 
ul  New  York,  and  lived  together  as  hus- 
band and  wife  until  July,  1871,  having 
two  children  born  unto  them,  who  sur- 
vive. In  May,  1878,  Price  began  an  ac- 
tion in  tbe  supreme  court  of  this  state  to 
have  bis  last  marriage  annulled,  on  the 
ground  that  his  first  wife  was  then  living, 
which  resulted  inujudgment  entered  April 
15,  1874,  annulling  the  marriage.  The 
court  found  tbat  tbe  first  wife,  Uusanna, 
bad  absented  herself  from  her  husband 
since  1843,  had  not  been  beard  of  by  him 
for  more  than  five  years,  and  that  the 
marriage  between  Walter  W.  Price  and 
Constance  B.  Tallon  was  contracted  in 
good  faith,  believing  that  his  former  wife 
was  dead.  It  was  adjudged  that  their 
marriage  was  null  and  void,  but  "only 
from  the  time  that  its  nullity  is  hereby 
pronounced,  to-wit,  from  and  after  the 
date  of  this  judgment."  It  was  further 
adjudged  that  tbe  children  of  the  mar- 
riage were  legitimate,  and  entitled  to  suc- 
ceed in  the  samemanneras  legitimate  chil- 
dren to  the  real  and  personal  estate  of  the 
father  and  mother,  or  either  of  them.  At 
the  date  of  tbe  entry  of  this  judgment 
Walter  W.  Price  owned  the  real  estate  de- 
scribed in  tbe  interlocutory  Judgment  in 
this  action,  about  14  acres  of  whicb  be 
conveyed  in  July,  1875,  to  Walter  J.  Price. 
June  6,  1876,  Walter  W.  Price  died  seised 
of  all  of  said  real  estate  except  that  so 
conveyed,  which  be  disposed  of  by  will. 
This  action  was  begun  by  the  plaintiff, 
June  7, 1880,  to  have  dower  admeaRured 
in  tbe  real  estate  of  whicb  Waiter  W. 
Price  was  seised  at  the  date  of  tbe  entry 
of  the  judgment  nunnlllng  the  marriage. 
The  defendants  are  the  devisee,  grantees, 
and  mortfcagees  of  the  devisees  of  Walter 
W.  Price.  They  set  up  in  their  answers, 
among  otlier  defenses,  (1)  that  the  mar- 
riage was  null  and  void,  and  had  been  so 
adjudged;  (2)  tbat  February  25. 1874,  the 
plaintiff  received  "from  Walter  W.  Price  a 
sum  of  money  in  satisfaction  of  all  claims 
to  dower  in  his  property. 

Charles  Jovea.  for  plaintiff.    David  Wil- 
cox and  James  R.  Marvin,  for  defendants. 
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FoLLBTT,  C.  J.,  (after  stating  the  facts 
as  above.)  The  primary  question  under- 
lying this  caBe  is  whether  when  a  wife  ab- 
sents berselt  from  her  husband  forflve  suc- 
cessive years  without  being  Iinown  by 
bini  to  be  living  within  that  time,  and  he 
coutracta  a  second  marriage  which  is  an- 
nulled, in  an  action  between  them,  be- 
caaso  the  first  wife  is  living,  such  second 
wife  is  entitled  to  dower  in  the  real  es- 
tate owned  by  hlin  at  the  date  uf  the  en- 
try of  the  judgment  of  nullitication.  In 
this  state  tlie  right  to  dower  arises  oat  of 
the  rules  of  the  common  law,  except  in  so 
far  as  they  have  been  changed  by  our 
statutes.  By  the  common  and  canon  law. 
a  marriage  by  one  having  a  spouse  living 
and  undivorced,  though  the  spouse  bad 
been  absent  and  believed  to  be  dead,  was 
void  ab  Initio,  and  the  person  contract- 
ing a  second  marriage  was  gnilty  ol  a  fel- 
ony. 1  Scrib.  Dower,  p.  115,  par.  5;  1  Bl. 
Com.  436;  2  Steph.  Comm.  (llth  Ed.)  256; 
2  Kent,  Coram.  79:  1  Bisb.  Mar.  &  Div.  § 
299.  An  examination  of  the  legislation  on 
the  subject  of  marriagps  between  persons, 
one  of  whom  has  a  spouse  living,  be- 
comes necessary  to  enable  us  to  determine 
whether  the  rule  of  the  common  law  has 
been  changed.  By  chapter  2  of  the  first 
year  of  James  II.,  it  was  enacted  that  a 
person  marrying  a  second  time,  whose 
husband  or  wife  had  been  continually  ab- 
sent for  seven  years  immediately  preced- 
ing the  second  marriage,  and  not  known 
by  such  person  to  be  living  within  that 
time,  should  not  be  guilty  of  bigamy. 
The  rule  prescribed  by  this  statute  has 
remained  the  law  of  England  to  this  day. 
4  Stpph.  Comm.  (llth  Ed.)  90.  A  statute 
containing  the  same  provisions,  though 
reducing  the  period  of  absence  to  five 
years,  was  enacted  in  this  state,  February 
7. 17S8,  (2  J.  &  8.  214.)  which,  witli  slight 
modifications,  has  been  continued  in  force 
to  the  present  time.  1  Rev.  Acts  ISOl,  122; 
1  Rev.  Laws  1813;  2  Rev.  St.  687;  Pen. 
Code,  §§  298,  299.  It  was  belrl  in  this  state 
that  the  statute  concerning  bigamy  did 
not  render  such  a  second  marriage  valid. 
Fenton  v.  Reed,  4  Johns.  52;  Williamson 
v.  Partslen,  1  Johns.  Ch.  389.  And  such  is 
the  rule  in  England.  Shelf.  Mar.  &  Div. 
89,  223,  230,  479.  Such  was  the  condition 
of  the  law  when  the  Revised  Statutes  of 
this  state  were  enacted,  and,  experience 
having  proved  that  the  statute  in  respect 
to  bigamy  had  induced  the  contraction  of 
second  marriages  by  persons  having 
spouses  who  had  been  absent  for  five 
years,  and  believed  to  be  dead,  which  aft- 
er the  return  of  the  absent  husband  or 
wife  were  found  to  be  void  and  the  issue 
illegitimate,  it  was,  tor  the  purpose  of  al- 
leviating some  of  these  consequences,  en- 
acted. (2  Rev.  St.  139:)  "Sec.  6.  No  second 
or  other  subsequent  marriage  shall  be 
contracted  by  any  person,  during  the  life- 
time of  any  former  husband  or  wife  of 
such  person,  unless  *  *  * ;  and  every 
marriage  contract  in  violation  of  the  pro- 
visions of  this  section  shall,  except  iu  the 
case  provided  for  in  the  next  section,  be 
absolutely  void.  Sec  6.  If  any  person 
whose  husband  or  wife  shall  have  absent- 
ed himself  or  herself, fpr  a  space  of  five  suc- 
cessive years,  without    being   known  to 


such  person  to  be  living  during  tbat  time, 
shall  marry  during  the  life-time  of  such 
absent  husband  or  wife,  the marriagesliall 
be  void  only  from  the  time  that  its  nullity 
shall  be  pronounced  by  a  court  of  compe- 
tent authority."  It  was  also  provided, 
(2  Rev.  St.  142:)  "Sec.  20.  The  chancellor 
(supreme  court)  may,  by  a  sentence  of 
nullity,  de<!iare  void  the  marriage  con- 
tract forelther  of  the  following  causes,  ex- 
isting at  the  time  of  the  marriage:  •  •  • 
(2)  That  the  former  husband  or  wife  of 
one  of  the  parties  was  living,  and  that 
the  marriage  with  such  former  husband 
and  wife  was  then  in  force."  "Sec.  23. 
When  it  shall  appear  and  be  so  decreed 
that  such  second  marriage  was  contract- 
ed In  good  faith,  and  with  the  fnll  be- 
lief of  the  parties  that  the  former  hus- 
band or  wife  was  dead,  the  issue  of  such 
marriage,  born  or  begotten  before  Its  nul- 
lity be  declared,  shall  be  entitled  to  suc- 
ceed, in  the  same  manner  as  legitimate 
children,  to  the  real  and  personal  estate 
of  the  parent  who  at  the  time  of  the  mar- 
riage was  competent  to  contract,  and  the 
issue  so  entitled  shall  be  speciflod  in  the 
sentence  of  nullity. " 

By  these  provisions  such  marriages 
ceased  to  be  void,  and  became  voidable 
and  subject  to  be  annulled,  with  the  con- 
sequences Incident  to  the  annuilment  of 
marriages  by  the  rules  of  the  common 
law, except  in  so  far  as  they  were  changed 
by  the  above  sections  and  the  two  here- 
inafter quoted.  By  the  common  law,  nei- 
ther dower  nor  curtesy  arises  from  a 
voidable  marriage, if  it  be  annulled  during 
the  life-time  of  the  parties,  and,  when  an- 
nulled by  the  judgment  of  a  competent 
court,  they  are  in  the  same  situution  in 
respect  to  each  other,  and  to  rights  in  the 
property  of  each  other,  as  though  a  mar- 
riage had  never  been  entered  into,  and  the 
children  bom  of  it  are  illegitimate  unless 
legitimated  by  statute.  Aughtie  v.  Augh- 
tle,lPhillim.  Ecc.201;  Cage  v.  Acton,  1  L,d. 
Raym.  521:  1  Bish.  Mar.  &  Div.  §S  116-118; 
2  Bish.  Mar.&  Div.§§  690,712:  1  Bish.  Mar. 
Wom.  §§  247,  479,  482;  1  Brightly.  Husb.  &. 
Wife,  7,  822;  2  Brightly,  Husb.  &  Wife,  366; 
1  Roper.  Husb.  &  Wife,  332;  Stew.  Mar. 
&  Dir.  §§  147,  429,  437.  And,  in  the  absence 
»f  a  statute  saving  the  right  to  dower, 
the  dissolution  a  viuculo  of  a  valid  mar- 
riage, for  the  fault  of  either  party,  bars  it. 
Barrett  v.  Falling,  HI  U.  S.  528,  4  Sup. 
Ct.  Rep.  698;  Frampton  v.  Stephens,  21 
Ch.  Div.  164;  14  Amer.  &  Eng.  Enc.  Law, 
537;  6  Amer.  &  Eng.  Enc.  Law,  921. 

It  is  contended  by  the  learned  counsei 
for  the  plaJntiH  that  the  rule  of  the  com- 
mon law  was  altered  by  the  sections  of 
the  Revised  Statutes  hereinbefore  set  forth, 
and  by  the  two  next  quoted,  which  are 
the  ouly  ones  relied  on  as  effecting  a 
change:  "Sec.  8.  In  case  of  divorce  dis- 
solving the  marriage  contract  for  the  mis- 
conduct of  the  wife  she  shall  not  be  en- 
dowed. "  1  Rev.  St.  p.741,  §  8.  "Sec.  48.  A 
wife  being  a  defendant  in  a  suit  for  a  di- 
vorce brought  ijy  her  husband,  and  con- 
victed of  adultery,  shall  not  be  entitled  to 
dower  in  her  husband's  real  estate,  or  any 
part  thereof,  nor  to  any  distributive  share 
in  his  personal  estate. "  2  Rev.  St.  146,  § 
48.    The  last  section  was  repealed  by  chap- 
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ter  245,  Laws  1880,  after  it  bad  been  made 
a  part  of  eectloD  1760  of  the  Code  of  Civil 
Procednre.  In  Walt  v.  Walt,  4  N.  T.  95,  It 
was  held  that  a  Jadgmeut  dissolving  a 
valid  marriage  for  the  adultery  of  the  hus- 
band did  not  cat  olf  the  wife's  Inchoate 
right  to  dower  in  lands  of  which  he  was 
at  the  date  of  the  Judgment  or  theretofore 
had  been  seised,  and,  she  having  survived, 
dower  was  assigned.  The  court  rested  Its 
decision  ou  the  ground  that  the  sections 
denying  a  wife's  right  to  dower,  when  di- 
vorced forber  adultery,  byfair  Implication 
saved  it  when  a  divorce  was  granted  for  the 
adultery  of  thebusband.  The  learned  judge 
wlio  wrote  an  opinion'  In  the  case  last 
cited  seems  to  have  overlooked Charruand 
V.  Charruaud,  1  N.  Y.  Leg.  Obs.  134;  Day 
V.  West,  2  Edw.  Ch.  592;  and  Reynolds  v. 
Reynolds,  24  Wend. 193;  and  the  Judgment 
has  not  escaped  criticism,  (Moore  v. 
Hegeman,  27  Hun,  68,  affirmed,  92  N.  Y. 
621 ;  2  Bish.  Mar.  &  Div.  §  706;)  but  the  re- 
snlt  reached  by  it  has  been  lately  confirmed 
by  statute,  (Code  Civil  Proc.  §  1754.) 

The  changes  effected  by  the  Revised 
Statutes  in  the  rights  of  parties  entering 
in  good  faith  into  a  marriage,  while  one 
bas  a  living  and  undlvorced  spouse  who 
has  been  absent  for  five  years,  and  not 
known  to  be  living,  are: .  (1)  The  mar- 
riage is  not  void  from  the  beginning,  but 
voidable;  (2)  when  ludlcially  annulled,  it 
is  only  void  from  tbe  date  of  the  Judg- 
ment; (8)  when  so  annulled,  the  issue 
may  be  adjudged  entitled  to  succeed  to  the 
estate  of  the  parent  who  was  competent 
to  marry,  in  the  same  manner  as  legiti- 
mate children ;  (4)  It  has  been  held  that, 
while  such  a  marriage  remains  unannnlled, 
the  cohabitation  of  tbe  parties  is  not 
adulterous,  (Valleau  v.  Valleau,  6  Palgre, 
207:)  also  that  the  survivor  is  entitled  to 
administration, (White  v.Lowe,  1  Redf.Snr. 
876 ;)  and,  before  tbe  passage  of  the  acts 
tor  the  protection  of  married  women,  that 
tbe  husband  could  hold  and  transfer  tbe 

Sersnnal  property  of  the  wife,  (Cropsey  v. 
IcKinney,  80  Barb.  47.)  We  do  not  ex- 
press the  opinion  that  other  changes  than 
these  mentioned  have  not  been  wrought, 
for  we  are  only  concerned  with  the  claim 
that  it  has  changed  the  common  law  in 
respect  to  the  right  of  a  wife  to  dower  un- 
der such  a  marriage  after  It  has  been  Ju- 
dicially annulled.  The  absence  of  a  hus- 
band or  wife  for  five  years  unheard  of 
during  that  time,  and  who  is  believed  to 
be  dead,  is  not  in  this  state  a  cause  for  an 
absolute  divorce.  The  effect  of  a  Judg- 
ment annulling  a  marriage  upon  the  right 
of  a  wife  to  dower  has  never  been  deter- 
mined in  this  state  in  any  reported  case 
except  in  the  one  at  bar.  In  Spicer  v. 
8picer,  16  Abb.  Pr.  (N.  S.)  112,  the  second 
marriage,  through  which  the  wife  claimed 
dower,  was  never  dissolved,  and  she  sur- 
vived her  husband:  nevertheless  dower 
was  denied  her.  In  Jones  v.  Zoller,  29 
Hun,  551,  32  Huu,  280,  (same  case,  anb 
nova.  Jones  v.  Fleming,  37  Hun,  228,)  re- 
versed, 104  N.  Y.  418,  10  N.  E.  Rep.  693, 
the  second  marriage  had  not  been  dis- 
solved, and  the.wife  survived  her  husband. 
In  Brower  v.  Bowers,  1  Abb.  Dec.  214,  and 
Griffin  V.Banks,  24  How.  Pr.213,  reversed, 
37  N.Y.  621,  the  voidable  marriages  consid- 
T.27M.B.no.4— 25 


ered  remained  in  force  until  tbe  death  of 
one  of  the  spouses,  and  were  never  Judi- 
cially annulled.  In  the  case  at  bar  the 
learned  general  term  rested  its  Judgment 
on  tbe  authority  of  Walt  v.  Wait,  supra, 
which  was  decided  upon  the  ground  that 
the  sections  above  quoted  preserved  the 
wife's  inchoate  right  XA  dower  in  case  she 
was  innocent,  and  he  guilty;  but  In  the 
case  at  bar  it  was  found  and  adjudged,  in 
the  action  wherein  the  marriage  was  an- 
nulled, that  both  parties  contracted  their 
marriage  In  good  faith,  believing  that  the 
husband's  former  wife  was  dead,  which 
Judgment  is  declared  by  the  statute  to 
be  conclusive  between  them.  2  Rev.  St.  p. 
144,  §  S7.  Tbe  referee,  upon  the  trial  of  the 
issue  in  this  action,  found,  and  tbe  gen- 
eral term  affirmed  the  finding,  that  both 
parties  contracted  their  marriage  in  good 
faith.  But  we  do  not  think  those  sections 
(8  and  48)  relate  to  tbe  rights  of  persons 
whose  marriages  are  annulled,  but  only 
to  those  of  persons  divorced  for  adultery. 
There  now  is,  and  always  bas  l>een,  a 
broad  distinction  made  by  tbe  common 
law,  and  in  the  statutes  of  this  state,  be- 
tween actions  brought  to  annul  marriages 
by  reason  of  tbe  Incapacity  of  the  parties 
to  legally  contract  them,  and  actions 
brought  for  tb^r  dissolution  by  reason  of 
acts  committed  after  their  due  and  legal 
solemnization.  The  former  class  was  pro- 
vided for  by  article  2,  c.  8,  pt.  2,  Rev.  St , 
and  the  latter  by  tbe  third  and  fourth 
articles  of  the  same  cliapter.  The  same 
distinction  is  still  preserved  by  tbe  Code 
of  Civil  Procedure.  Title  1,  c.  15,  Code 
Civil  Proc.  Section  48,  above  quoted,  is 
contained  in  the  third  article,  wblcb  re- 
lates to  divorces  a  vincalo  on  the  ground 
of  adultery,  and  bas  no  application  to 
actions  or  Judgments  annulling  marriages 
tor  causes  existing  prior  to  their  sulemni- 
satlon.  The  word  "misconduct,"  In  the 
eighth  section.  (1  Rev.  St.  741,)  bas  been  held 
by  this  court  to  mean  "adultery,"  (Van 
Cleaf  V.  Burns,  118  N.  £.  549,  23  N.  E.  Rep. 
881, )  and  the  section  Is  not  applicable  to  this 
class  of  actions.  Tbe  plaintiff  is  not  en- 
titled at  common  law,  nor  under  the  stat- 
\ites  of  this  state,  to  dower  in  any  of  the 
lands  described  in  her  complaint.  The 
conclusion  reached  renders  it  unnecessary 
to  consider  the  other  questions  raised  by 
the  defendants'  appeals,  or  those  present- 
ed by  the  appeal  taken  by  the  plaintiff. 
The  Judgments  and  orders  reviewed,  sub- 
sequent to  tbe  Judgment  entered  on  the 
report  of  H.  U.  Anderson,  referee,  re- 
versed, and  the  Judgment  enter^  on  the 
report  ol  H.  H.  Anderson,  referee,  on  the 
9tb  day  of  August,  1883,  dismlBslng  the 
complaint  with  costs,  is  affirmed,  with 
costs  to  each  of  the  defendants  appearing 
by  separate  attorneys.    All  concur. 


OM  N.  T.  602) 

Atwateb  V.  Trusters  op  Vili^gb  of 

CANANDAIGUA. 

(Coitrt  of  Appeals  of  New  Yot%  Second  Diait- 
ion.    April  21,  1891.) 

PCBUO  WOBKS— DAH AOB  TO  PbTVATB  PbOPBBTT— 

LiABiLiTT  or  OmOEBS. 

1.  No  liability  rests  upon  the  trustees  of  a 

village  who,  in  the  exercise  of  their  powers  as 

highway  commissioners    conferred    by  statute, 
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(Laws  N.  T.  lan,  «.  8S2,  i  1,)  oonstrnct  •  ooBeir- 
dam  in  tbe  channel  of  the  ontlet  of  a  lake  for  the 
purpose  of  enabling  them  to  build  a  bridge  in  the 
bighway  across  the  outlet,  and  thereby  cause  the 
overflow  of  pasture  land  bordering  the  lake  a 
qnarter  of  a  mile  distant  from  the  dam,  for  such 
consequences  are,  when  the  work  is  carefully  and 
skilUnlly  performed,  damnv/m  absque  injuria, 
resulting  from  tbe  lawful  exeroise  by  public  offi- 
cers of  their  statutory  powers,  and  for  which 
they  cannot  be  held  liable. 

2.  Nor  are  the  trustees  liable  because  they 
build  the  cofler-dam  during  the  low  water,  just 
preTioos  to  the  spring  floods ;  it  appearing  that  it 
was  necessary  to  build  the  dam  during  low 
water,  and  It  not  being  shown  tliat  the^  acted  in 
bad  faith,  in  not  delaying  tbe  worlc  until  the  low 
water  in  the  summer. 

8.  The  trustees  were  not  boond  to  take  the 
water  around  the  place  of  their  work  by  another 
channel  instead  of  restraining  it  by  the  dam, 
when  it  appears  that  the  construction  of  such 
new  channel  could  not  have  been  aooomplished 
by  any  reasonable  means. 

AfBrming  9  N.  T.  Bupp.  667. 

Appeal  from  judKoieot  entered  upon  or- 
der ot  the  iceuertil  term  ol  the  Buprenie 
eonrt  In  tbe  fifth  Judicial  department,  over- 
mling  exceptions  ordered  beard  there  In 
tbe  lirst  instance,  denying  motion  for  a 
new  trial,  and  directing  Judgment  on  tbe 
verdict  In  favor  of  the  defendants.  Tbe 
plalntltl  alleged  that  In  March,  1888,  the 
defendants  wrong^fnlly,  negligently,  and 
carelessly  erected  a  cotter-dam  In  the  out- 
let of  Canandalgna  lake,  at  the  foot  of 
Main  street,  In  the  village  ol  Canandalgna, 
and  maintained  k  there,  by  which  tbe  wa- 
ter of  the  lake  was  backed  upon  and  over 
hiR  pnsture  land,  caaslng  damage.  The 
defendants,  admitting  the  existence  of  the 
dam,  pnt  in  Issue  those  allegations  In  oth- 
er respecttj.and  alleged  matter  in  Justifica- 
tion;  and  it  appeared  that  at  tbe  time  In 
question  there  were  two  outlets  of  the 
lake.  One  of  them,  known  as  the  "Dn 
Bols  Outlet,"  may  be  termed  the  "old 
one,"  us  by  the  opening  of  a  channel  more 
than  80  years,  from  the  lake  to  the  then 
existing  outlet,  it  had  since  continued 
such,  and  the  other,  west  of  it,  known  as 
the  "Feeder,"  was  made  by  the  Ontario 
Hydraulic  Company  in  1866,  pursuant  to 
authority  given  by  Laws  1855,  c.  281,  un- 
der which  the  company,  having  obtained 
the  right  of  way,  made  the  channel  lead- 
lug  from  the  original  outlet  a  Hbort  dis- 
tance from  the  lake,  and  at  the  point 
where  the  original  outlet  turned  to  go 
east.  This  new  channel  was  made  to  sup- 
ply water  to  mills  below,  and  connected 
with  the  old  channel  one  and  a  half  miles 
from  Its  mouth.  Across  these  outlets, 
and  along  near  the  lake  shore,  was  a  high- 
way or  street  known  as  "Lake  Road," 
which,  at  the  foot  of  Main  street,  came  in- 
to tbe  Ifttter.  By  Laws  1886,  c.  658,  the 
defendants,  for  the  purpose  of  obtaining 
drainage  and  sewerage  for  tbe  village, 
and  to  drain  and  reclaim  wet  and  swamp 
lands,  were  empowered  to  construct  a 
public  sewer  along  the  bed  of  the  outlet 
and  the  new  channel  formerly  constructed 
by  the  hydraulic  company,  and  for  tli^t 
purpose  to  take  and  appropriate,  in  tbe 
manner  provided,  the  right  to  use  and  oc- 
cupy such  outlet  and  new  channel  with 
such  lands  as  should  be  necessary  to  carry 
out  those  purposes,  but  tbe  rights  and 


privileges  granted  should  be  so  exercised 
that  the  waters  of  tbe  lake  should  be 
maintained  at  a  height  not  less  than  or- 
dinary low-water  mark ;  and.  for  the  pur- 
pose of  maintaining  tbe  water  at  proper 
level,  the  defendants  wore  authorized  to 
erect  and  maintain  in  the  outlet  and  sucb 
new  channel  locks  or  bulk-heads  with 
gates,  etc.,  to  so  control  and  retculate  the 
discharge  of  the  waters  of  the  lake  as  to 
comply  with  the  provisions  of  the  act.  In 
1887  the  defendants  acquired  the  interest 
and  right  formerly  bad  by  tbe  hydraulic 
company  to  regulate  and  control  the  flow 
ot  water  into  and  through  tbe  new  chan- 
nel or  feeder,  and  tbe  risht  to  occupy  its 
bed  tor  such  sewerage  and  drainage,  witli 
the  right  of  way  along  tbe  banks,  etc.  In 
March,  1888,  with  a  view  to. the  construc- 
tion of  a  bridge  In  the  highway  across 
tbis  cbannel,  and  In  combination  with  It 
bulk-beads  and  gates,  the  delenrlanta 
caused  to  be  erected  a  cotfer-dara.  and 
thereafter  proceeded  to  construct  tbe 
bridge  in  tbe  place  of  an  old  one,  which 
was  in  a  dilapidated  condition.  Tbe  cof- 
fer-dam remained  there  until  In  Angaat, 
when  the  use  for  It  in  tbe  conBtruction  ot 
tbe  bridge  was  accomplished,  and  the  dam 
was  removed.  The  cause  of  the  plaintltfs' 
complaint  is  that  the  effect  of  the  dam  was 
to  hold  back  the  water  of  the  lake,  and 
cause  It  to  remain  on  bis. low  pasture  land 
situated  up  tbe  lake  a  quarter  of  a  mile 
distant  from  tbe  dam.  Tbe  court  directed 
a  verdict  for  tbe  defendants. 

wmiam  H.  Smith,  for  appellant.  Tbom- 
as  H.  Bennett,  for  respondents. 

Bradley,  J.,  {after  aUtting  tbe  tacts  as 
above.)  It  was  within  the  power  of  the 
defendants  to  construct  tbe  bridge  and 
bulk-heads  with  gates  at  tbe  place  wbere 
tbe  work  was  located  and  perfurmed. 
The  trustees  of  the  village  oiCanandaigaa 
were  commissioners  of  highways  in  and 
for  the  village,  having  tbe  powers  of  such 
rommissioners,  (Laws  1854,  c,  362,  $  1,) 
and  in  tbe  construction  ot  tbe  bridge  tbey 
were  proceeding  pursuant  to  authority 
and  In  the  performance  of  their  duty.  The 
colter-dam  placed  in  the  channel  was  nec- 
essary to  the  construction  ot  the  oridge. 
It  had  the  effect  to  stop  tbe  flow  ot  water 
form  tbe  lake  through  tbe  cbannel  known 
as  tbe  "  Feeder, "  and  tbe  only  outlet  for  it 
during  tbe  time  tbe  dam  remained  there 
was  through  the  Du  Bois  channel.  There 
was  evidence  tending  to  prove  that  from 
the  time  of  the  removal  or  opening.  In 
February,  1888.  of  tbe  Cbapinville  dam 
(located  about  four  miles  from  the  lake) 
tbe  Dn  Bols  outlet  bad  the  capacity  to 
take  from  tbe  lake,  and  did  carry  oD,  as 
much  water  or  more  than  previously 
flowed  through  both  channels.  This  fact 
was  controverted,  and  the  conclusion  was 
warranted  that  the  coffer-dam  bad  the 
effect  to  obstruct  tbe  dischargee  to  some 
extent  of  the  quantity  otwater,  when  high 
In  the  lake,  wblch  the  two  channels  had 
been  accustomed  to  carry  ottbefore  the  re- 
moval of  the  dam,  and  that  tbe  eontlnn- 
ance  ot  water  on  tbe  plaintiff's  land  long- 
er than  it  otherwise  would  have  remained 
there  was  attributable  to  the  coffer-dam. 
While  the  water  was  no  higher,  and  cur- 
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ered  no  more  of  tbie  land,  thataprinfctban 
it  had  years  before,  and  was  not  so  high 
as  in  the  spring  of  1887,  it  remained  on  the 
plaintiff's  pasture  field  longer;  and  it 
was  the  contln nance  of  it  there  which  im- 
paired the  nsefulneas  of  tbe  land  and  snb- 
stantially  deprived  bim  of  the  beneficial 
use  of  it  that  season.  The  question,  there- 
fore, is  whether  or  not  the  ullep^ed  Justifi- 
cation is  a  defense  against  lia'bllity  of  tbe 
defendants  for  injury  suffered  by  the  plain- 
tiff. Thehydraolic  company toolc  bystat- 
ute  (Laws  1856,  c.  234)  tbe  right  tu  inain- 
taio  bulk-heads  and  gates  in  the  channel 
Bobject  to  "liability  for  all  damages  occa- 
sioned thereby  actually  sustained  by  any 
person  whatsoever."  The  mere  acquire- 
ment of  the  rights  of  that  company  afford- 
ed no  means  of  protection  of  the  defend- 
ants against  liability  for  injury  occasioned 
by  the  nse  of  tbe  privileges  to  which  they 
succeeded.  Nor  can  they  be  relieved  un- 
less their  rights  were  superior  to  those  of 
persons  engag:ed  in  woric  private  in  char- 
acter. The  doctrine,  however,  is  well  es- 
tablished in  this  state  that  poblic  officers 
lawfully  employed  in  making  public  im- 
provements, and  corporations  engaged  in 
tbe  performance  of  work  of  a  public  nat- 
ure authorised  by  law,  are  not  liable  for 
consequential  damages  occasioned  by  it 
to  others  nnle<i8  caused  by  misconduct, 
negligence,  or  unsklllfulncss.  Radclitf's 
Ex'rs  V.  Mayor,  etc.,  4  N.  Y.  195;  Bellinger 
T.  Bailroad  Co.,23  N.  Y.  42;  Moyer  v.  Ball- 
road  Co.,  88  N.  Y.  351;  Ullne  v.  Railroad 
Co.,  101  N.  Y.  98,  4  N.  E.  Rep.  536.  And 
sach  is  the  weight  of  aatborlty  elsewhere. 
Transportation  Co.  v.  Chicago,  99  D.  S. 
635,  641.  By  virtue  of  these  lawful  powers 
the  trustees,  as  commissioners  of  high- 
ways, were  authorised  to  construct  the 
bridge,  and  the  pow?r  wasconferred  npon 
tfaera  by  statute  to  erect  bulk-heads  and 
gates  to  regulate  tbe  flow  of  water  in  the 
channel,  which  the  municipal  corporation 
had  appropriated  for  the  purposes  of  sew- 
erage and  drainage.  Laws  1886,  c.  658. 
And  they  had  the  lawful  anthority  to  do 
whatever  was  essential  to  tbe  proper  per- 
lormance  of  the  work  of  making  the  im- 
pruvement.  It  was  for  that  purpose  only 
that  the  coffer-dam  was  erected.  The  ne- 
cessity for  it  made  it  lawful,  and  its  useful- 
ness was  dependent  upon  the  obstruction 
by  it  of  the  flow  of  water  in  the  channel  at 
the  place  where  the  improvement  was 
made.  The  necessary  consequence  was  to 
bold  back  the  water  which  would  other- 
wise have  gone  through  this  one  in  excess 
of  that  which  passed  down  tbe  other 
cbannel  during  the  time  the  coffer-dam 
was  there. 

It  is  urged  on  the  part  of  the  plaintiff 
that  the  damages  were  incurred  by  the 
direct  and  physical  invasion  of  his  land 
by  the  defendants  In  the  construction  of 
the  dam,  and  that  it  constituted  a  taking 
61  bis  property  within  the  meaning  of  the 
provision  of  the  constitution  that  private 
property  shall  not  be  taken  for  public  use 
without  corai)ensation.  This  subject  has 
bad  ranch  discussion  and  judicial  consid- 
eration ;  and  that  consequential  damages 
to  property  of  others,  occasioned  by  the 
performance  of  public  work,  are  not  treat- 
ed as  the  taking  of  it  within  the  meaning 


of  the  constitution,  is  not  an  open  ques-' 
tion  in  this  state,  as  will  appear  by  refer- 
ence to  tbe  cases  before  cited.  Tbe  dam 
did  not,  nor  did  any  of  the  work,  encroach 
npon  the  plaintiff's  premises.  The  right 
to  construct  this  dam,  and  thus  obstruct 
the  flow  of  water  in  that  channel  to  the 
prejuuice  of  owers  of  property  affected  by 
it,  depended  npon  its  necessity  for  tlte  pur-' 
pose  of  the  work  of  the  public  improve- 
ment according  to  tbe  plan  devised  for  the 
structures  to  be  erected.  And  assuming, 
an  we  do,  for  tbe  purpose  of  the  ques- 
tion now  under  consideration,  that  it  was- 
sncb,  and  that  they  properly  and  expedi- 
tiously performed  the  work, it  is  not  seen 
within  the  doctrine  before  stated  bow  the 
defendants  can  be  held  liable  for  the  con- 
sequences resulting  from  it  to  others.  The 
principle  applicable  is  the  same  yrhether 
the  injury  to  the  use  of  property  resulting 
in  damages  is  physically  npon  it  or  not, 
provided  they  are  consequential.  Within 
this  rale  serious  injury  to  property  may 
be  occasioned  by  the  lawful  exercise  of 
powers  of  public  character  pursuant  to 
law,  and  that  if  the  work  is  carefully  and 
Skillfully  performed  tbe  consequences  may 
be  damnnna  absque  Injuria  when  the  legis- 
lature has  provided  (or  no  compensation. 
In  such  case  tbe  protection  of  the  owner 
of  property  not  taken  or  appropriated, 
which  may  be  subjected  to  hazard  of  in- 
jury,is  in  the  care  and  skill  to  be  observed 
by  those  engaged  in  the  execution  of  the 
work.  If  they  fall  to  do  that,  they  are 
liable  for  the  consequences  of  such  failure. 
In  the  present  case  the  action  of  the  de- 
fendants in  the  performance  of  the  work 
was  confined  within  the  limits  where  they 
had  the  right  to  execute  it,  and  the  effect 
upon  property  beyond  those  bounds,  re- 
sulting in  damages,  was  the  consequence 
of  such  performance  of  the  work,  and  not 
the  direct  act  of  its  execution  by  them.  In 
that  respect  this  case  is  distinguishable 
from  that  of  St.  Peter  v.  Denison,58  N.  Y. 
416.  There  the  defendant  was  held  liable 
because,  by  casting  stone  upon  the  prem- 
ises, he  committed  a  trespass;  and  the 
fact  that  he  was  engaged  in  the  perform- 
ance of  a  public  work,  and  the  fragment 
of  rock  was  in  the  processs  of  blasting 
thrown  upon  the  land  of  another,  was  no 
Justification.  Here  the  injury  to  the  plain- 
tiff's premises  was  not  done  directly  by 
any  act  of  the  defendants,  bat  it  was  the 
consequence  following  and  traceable  to  the  , 
work  as  the  cause.  In  tbe  one  case  the  v 
act  of  the  party  was,  and  In  tbe  other  not,  / 
a  direct  invasion  of  the  premises  of  the  / 
plaintiff.  The  distinction  between  the 
principle  of  theRadcllff  and  Bellinger  CaseE^ 
and  the  St.  Peter  Case  is  recognized  by 
Jndge  FoLGER  in  the  latter.  The  dam  j 
was  but  a  temporary  structure  essential 
to  make  the  public  improvement,  and  was 
removed  when  that  was  accomplished. 
The  damages  So  resulting  from  such  cause 
have  quite  uniformly  been  treated  as  fur- 
nishing no  common-law  remedy.  Plant  v. 
Railroad  Co., 10  Barb.  26;  In  re  Squire,  (N. 
Y.)  28  N.  E.  Rep.  142.  In  Pumpelly  v.  Green 
Bay  Co.,  13  Wall.  166,  the  defendant  not 
only  by  its  dam  raised  the  water  in  Fox 
river  above  the  height  authorized  by  the. 
statute,  but  the  dam  and  its  consequences    ' 
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of  fluodins  the  plaintitTs  land  was  per- 
manent. And  In  Transportation  Co.  v. 
Cblcago  the  Pnmpelly  Cfase  and  another 
are  mentioned  a  a  those  in  which  the  ex- 
tremest  qnaliflcation  of  the  doctrine  is  to 
be  found  in  sopport  of  an  action  for  dam- 
ages snstained  in  consequence  of  the  per- 
formance of  a  public  work,  but  added  that 
"in  those  cases  it  was  held  that  a  perma- 
nent flooding  of  private  property  may  be 
regarded  as  a  talcing. "  And  In  that  case 
the  court  held  that  "acts  done  in  the 
proper  exercise  of  governmental  powers, 
and  not  directly  encroaching  upon  private 
property,  though  their  consequences  may 
Impair  its  use,  are  universally  held  not  to 
be  a  taking  within  the  meaning  of  the  con- 
stitutional provision.  They  do  not  entitle 
the  owner  of  such  property  to  comi>ensa- 
tion  from  the  state  or  its  agents  or  give 
him  any' right  of  action.  This  is  support- 
ed by  an  immense  weight  of  authority." 
In  order  to  have  protection  against  liabil- 
ity the  work  must  not  only  bo  done  for  the 
purposes  of  the  public  and  by  authority 
of  law,  but  it  mnst  be  done  in  manner  and 
method  reasonable  with  a  view  to  as  lit- 
tle injury  to  others  as  practicable,  and 
with  reasonable  care,  skill,  and  dispatch. 
It  may  be  observed  that  the  plaintiff 
does  not  allege  delay  on  the  part  of  the 
defendants  in  the  commencement  or  prose- 
cution of  the  work  of  construction  uf  the 
bridge.  The  further  question  is  whether 
the  inference  from  the  evidence  was  fairly 
permitted  thatthedefendants  wemcharge- 
able  with  any  want  of  care  which  caused 
the  injnrlouB  consequences  suffered  by  the 
plaintiff.  The  propositions  which  the 
court  was  specifically  requested  to  submit 
to  the  Jury  In  that  respect  were  whether 
the  defendants  constructed  the  dam  at  an 
unreasonable  time,  being  shortly  before 
the  spring  floods;  also,  whether  they 
should  not  have  taken  the  water  around 
tlie  place  of  the  work  rather  than  hold  it 
1)ack  from  the  channel  by  the  dam.  The 
time  and  the  necessity  for  the  constrnction 
of  It  were  matters  to  be  determined  by 
the  trustees  upon  whom  was  imposed  the 
duty  in  that  respect.  And  assuming,  as 
we  must,  upon  the  evidence,  that  they  act- 
ed in  good  faith,  their  exercise  of  discre- 
tion in  those  respects  is  not  the  subject  of 
review.  Talcott  v.  City  of  Buffalo,  128  N. 
Y.  2S0,  26  N.  £.  Rep.  263.  It  appears  that 
It  was  necessary  to  put  in  the  dam  when 
the  water  in  the  channel  was  low,  and 
that  it  could  not  be  properly  done  in  the 
spring  during  high  water,  which  usually 
came  in  April  and  May,  and  somstlmes 
later.  While  it  may  be  that  they  could 
with  propriety  have,  without  serious  prej- 
udice to  the  use  of  the  highway  by  the 
public,  delayed  the  work  until  low  water 
in  the  summer,  there  is  no  support  for  the 
Imputntion  of  bad  faith  on  the  part  of  the 
defendants  in  erecting  the  dam  at  the  time 
they  did.  If  the  municipul  corporation 
had  owned  the  adjacent  land.  It  may  at 
the  requisite  expense,  which,  it  seems, 
would  have  been  large,  have  dug  a  chan- 
nel of  sufficient  width  and  depth  around 
tlie  place  where  the  work  was  done:  but 
It  does  not  appear  that  this  could  have 
been  accompli<)hed  by  any  reasonable 
means.   The  circumstances  of  this  case  are 


not  such  that  the  oinlasion  uf  the  defend- 
ants to  resort  to  all  possible  means  to 
overcome  the  obstruction  by  the  dam  to 
the  flow  of  water  into  and  through  this 
channel  during  the  time  reasonably  necesr 
sary  for  the  work  rendered  them  charge- 
able with  negligence  In  the  performance 
of  their  duty,  although  the  consequence 
was  that  water  remained  on  the  plaintiff's 
premises  longer  that  season  than  nsnal. 
These  views  lead  to  the  conclusion  that 
the  evidence  was  not  soch  as  to  support 
a  verdict  for  the  plaintiff.  The  Judgment 
should  be  affirmed.      All  concnr. 

'"~~~~  (117  N.  T.  a) 

Penderqast  t.  Osbenfibld  et  al. 

(Court  of  Appeals  of  New  York,  Second  DMt- 
ion.    April  81,  1891.) 

Equitt— Tbial  bt  Just— Acooukt  Btatko— 
Tbusts. 

1.  An  action  by  a  creditor  against  his  debtor's 
assignee  to  compel  the  latter  to  account  for  the 
funds  received,  and  to  pay  the  balance  found  to 
be  due,  is  equitable,  and  defendant's  motion  for 
a  trial  by  jniv  Is  properly  denied,  notwithstand- 
ing the  complaint  avers  aa  aouoont  stated  be- 
tween the  assignee  and  plaintiff,  and  that  a  cer- 
tain sum  was  found  to  be  due  from  tlie  assi^ee 
upon  such  account 

2.  Where  the  assignment  is  of  a  oity  «x>ntract 
and  the  moneys  accruing  therefrom,  for  thepnr- 
pose  of  paying  "all  liens,  claims,  debts,  ana  de- 
mands growing  out  of  said  work,  and  '  existing ' 
against"  the  assignor,  dsmands  growing  out  of 
the  discount  of  the  assignor's  notes  after  the  as- 
signment are  not  included,  unless  it  is  shown 
ttuit  the  assignor  oonsented  that  the  trust  should 
extend  to  debts  created  after  the  date  of  the  as- 
sigrnment. 

Reversing  7  N.  T.  Bupp.  828. 
BuASLBT,  J.,  dissenting. 

Appeal  from  a  Judgment  of  the  general 
term  of  the  supreme  conrt  In  the  first  judi- 
cial department,  affirming  a  jadgment  en- 
tered upon  thedecision  of  the  court  at  spe- 
cial term,  and  also  afflrming  two  orders, 
one  of  which  denied  a  motion  of  the  de- 
fendant for  a  trial  by  Jnry,  and  the  other 
granted  a  motion  of  the  plaintiff  for  an 
extra  allowance.  Action  to  enforce  a 
trust.  The  complaint  alleged  the  appoint- 
ment of  the  plaintiff  as  receiver  uf  the 
Produce  Bank;  the  discount  by  that 
bank,  prior  to  January  24, 1S80,  of  certain 
notes  for  the  firm  of  N.  H.  Decker  &  Co., 
contractors  tor  the  construction  of  the 
Riverside  drive;  ^batsaid  bank  held  as  se- 
curity c«rtain  liens  upon  the  amount  to 
become  due  from  the  city  of  New  Tork  for 
said  work;  that  on  the  day  last  named 
Nicholas  H.  Decker,  a  member  of  said  firm, 
assigned  to  Ernest  Greenfield,  defend- 
ant's testator,  certain  claims  to  the  con- 
tract, and  the  work  done  thereon,  be- 
tween the  city  and  said  Decker  and  one 
Quintard,  for  the  construction  of  said 
drive,  and  that  "for  the  purpose  of  such 
assignment  all  rights  in  such  respect  had 
theretofore  been  transferred  "  to  said  Deck- 
er, with  the  assent  of  said  bank;  that  at 
the  same  time,  and  as  a  part  of  the  same 
transaction,  said  Greenfield  executed  a 
declaration  of  trust,  of  even  date,  where- 
by be  acknowledged  that  said  assignment 
was  made  to  him  in  trust  only  to  pay  out 
of  the  profits  and  proceeds  of  said  con- 
tract "all  liens,  claims,  debts,  and  de- 
mands growing  oat  of  said  work,  and  ex- 
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iRtlng  against  the  Arm  of  N.  H.  Decker  & 
Co.,  or  either  member  thereof,  aB  Bocb,  by 
reason  of  said  work,"  and  agreed  to  ac- 
coont  to  Baid  Decker,  and  to  pay  orer  to 
tain)  "any  and  all  moneys  bysach  accuant- 
Ing  toand  to  be  doe  after  payment  at  said 
liens,  claims,  debts,  and  demands"  by  him 
to  be  paid  as  aforesaid.  The  complaint 
farther  alleged  that  from  time  to  time  ac- 
counts were  had  between  the  Prodnce 
Bank  and  said  tmstee,  concerning  the 
amounts  collected,  disbursed,  aud  on 
hand ;  that  April  1, 1885,  "an  account  was 
stated  between  the  plaintiff,  as  receiver  of 
the  said  Produce  Bank,  and  Ernest 
Greenfield,  as  trustee,  as  aforesaid,  as  to 
ail  suras  and  amounts  up  to  that  time  col- 
lected,  and  as  to  all  sums  or  amounts 
paid  or  payable  by  him  to  such  date,  by 
which  account  and  statement,  as  afore- 
said, a  balance  was  found  due  by  the  said 
Ernest  Greenfield,  as  such  trustee,  under 
his  trust,  of  the  sum  of  #5,958.48."  The 
complaint  also  charged  that  it  thereupon 
became  the  duty  of  said  trustee  to  apply 
socb  balance  in  his  hands  in  accordance 
with  the  trust,  and  to  pay  the  outstand- 
ing notes  held  by  plaintiff,  or  indoTst>d  and 
pledged  by  the  Produce  Bank,  less  bis 
commissions,  which  on  the  23d  of  Decem- 
ber, 1884,  wore  fixed  by  agreement  be- 
tween him  and  the  plaintiff  at  the  sum  of 
f  2,500,  including  all  services  and  expenses ; 
that  after  deducting  said  sum  there  still 
remained  a  considerable  balance  in  his 
bands,  which,  upon  due  request, he  refused 
to  apply  to  the  purposes  of  the  trust,  or 
to  account  therefor.  Thedemandfor  Judg- 
ment was  that  "an  accounting  betaken 
of  all  sums  in  the  hands  of  said  trustee, 
"and  of  any  amounts  paid  out,  or  just 
charges  on  the  same;"  "that  the  balance 
found  to  be  due  be  paid  over  or  applied  to 
the  purposes  of  the  trust ; "  that  a  receiv- 
er be  appointed,  an  ipjunction  issued,  and 
such  further  relief  granted  as  should  be 
Just  and  equitable.  The  answer  denies 
portions  of  the  complaint,  but  not  that 
part  relating  to  an  account  stated,  except 
the  allegation  that  it  included  ail  the  items 
properi.y  chargeable  against  the  trust 
fond ;  insists  that  the  plaintiff  is  not  en- 
titled to  a  further  account;  and  that  the 
unpaid  notes  discounted  by  said  bank.  If 
any  there  were  outstanding,  were  not  the 
only  outstanding  claims,  within  the 
meaning  of  the  declaration  of  trust.  A 
counter-claim  in  favor  of  Ernest  Green- 
field, individually,  was  also  pleaded 
against  the  plaintiff,  who  duly  replied 
thereto.  Subsequently  the  Continental 
Bank  was  madea  party  defendant  upon  its 
own  motion,  and  in  its  answer  alleged 
that  it  then  held  a  number  of  unpaid 
notes,  duly  transferred  to  It  by  the  Prod- 
nce Bank,  that  were  secured  by  the  as- 
signment and  declaration  of  trnsc,  and 
united  in  the  prayer  of  the  complaint  for 
an  accounting  and  other  relief  against  the 
trustee. 

After  issue  joined,  and  on  the  11th  of  Oc- 
tober. 1886,  said  trustee  moved,  at  special 
tHrm,  that  the  cause  be  tried  by  a  Jury, 
'upon  the  ground  that  the  issue  of  fact 
arising  upon  his  counter-claim,  and  his 
demand  thereupon  of  an  affirmative  Judg- 
ment'agalnst  the  plaintiff,  must  be  tried 


by  a  jury  as  of  right;"  but  the  motion 
was  denied  as  to  the  cause  of  action  al- 
leged in  the  complaint,  and  the  issues  re- 
lating thereto  were  directed  to  be  tried  at 
said  special  term.  Theissuesot  fact  relat- 
ing to  the  counter-claim  were  ordered  to 
be  tried  by  a  Jury  at  circuit.  October  19, 
1886,  the  first  branch  of  the  case  was  tried 
at  special  term,  and,  before  any  evidence 
was  taken  or  the  cause  opened,  the  defend- 
ant Greenfield,  as  trustee  and  indiTldual- 
ly,  demanded  **  that  the  issues  of  fact  in 
the  case  be  tried  by  a  Jury ; "  but  the  mo- 
tion was  denied,  except  as  to  the  counter- 
claim, and  exception  was  duly  taken. 
Thereupon  evidence  was  given  in  behalf 
of  the  plaintiti  tending  to  support  the  al- 
legations of  the  complaint.  That  which 
was  termed  an  "account  stated  "was  read 
in  evidence,  consisting  of  charges  of  mon- 
ey received  by  said  trustee  on  one  side,  and 
credits  of  money  by  him  paid  out  on  the 
other,  and  concluding  with  a  balance  due 
of  $5,958.48,  with  Interest  from  October  12, 
1881.  It  appeared  that  this  account  was 
made  op  from  statements  and  vouchers 
furnished  by  the  trustee,  and  that  it  in- 
cluded all  items  up  to  February  22, 1885, 
when  it  was  delivered  to  him.  and  about 
two  weeks  afterwards  it  was  pronounced 
by  him  correct  and  corresponding  to  his 
own.  Evidence  was  given  tending  to 
show  that  a  balance  of  f  18,000  or  $14,000 
was  still  due  from  the  Produce  Bank  to 
the  Continental  Bank,  secured  by  notes  of 
N.  H.  Decker  or  N.  H.  Decker  &  Co.,  dis- 
counted by  the  former  bank,  but  not  all  of 
them  priorto  January  24,1880.  Six  notes, 
aggregating  $88,840,  were  discounted  in 
February,  1880,  and  two,  amounting  to 
$8,079.71,  in  March,  1880.  When  the  plain- 
tiff rested  the  defendant  moved  to  dismiss 
the  complaint,  upon  the  ground  that  the 
plaintiff  had  had  an  acounting  before  this 
action  was  commenced,  and  that  the  dec- 
laration of  trust  applied  only  tq  liens  and 
demands  existing  on  the  24th  of  January, 
18S0,  and  not  to  notes  discounted  by  the 
Produce  Bank  after  that  date;  but  the 
motion  was  denied,  and  the  defendant  ex- 
cepted. Evidence  was  thereupon  offered 
by  the  trustee  tending  to  show  that  be 
had  made  payments  pursuant  to  said 
trust  other  than  those  included  In  the  ac- 
count stated,  but  the  evidence  was  exclud- 
ed, and  such  as  had  been  received  was 
stricken  out,  as  "in  derogation  of  the  ac- 
count stated."  At  the  close  of  the  evl- 
dence,the  counter-claim  having  be«n  with- 
drawn and  the  trial  completed  at  special 
term,  thedefendantOreenfleld  moved  for  a 
nonsuit  upon  the  same  grounds  as  those 
stated  in  the  motion  to  dismiss,  and  also 
because  the  plaintiff  had  not  shown  himself 
entitled  to  an.r  recovery  against  said  Er- 
nest Greenfield  either  as  an  Individual  or 
as  trustee;  but  the  motion  was  denied, 
and  exception  taken.  The  special  term 
thereupon  found  the  facts  substantinlly  as 
they  were  alleged  in  the  complaint,  and, 
as  conclusions  of  law,  that  "the  aforesaid 
account  stated  between  the  plaintiff  as  re- 
ceiver, and  the  defendant  as  trustee,  is 
valid  and  binding ;  and  that  the  said  de- 
fendant, as  trustee,  is  chargeable  with  the 
sum  of  $5,958.48,  with  interest  from  Octo- 
ber 12, 1881,    •    •    •    and  which  sum  he  la 
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hound  to  apply  to  the  payment  of  the 
notPB  aforeaaid. "  Jadgment  was  directed 
reqalring  Greenfield,  as  trustee,  to  pay  to 
the  plaintiff  a  balance  of  $5,4!i4.58,  after 
adding  Interest  and  deducting  commis- 
idons,  "to  be  by  him  applied  pro  rata.  In 
payment  of  the  said  notes  held  by  the  Con- 
tinental Banic  as  aforesaid." 

Burton  N.  Harrlsoa,  for  appellants. 
John  L.  Cadwaluder,  for  reepondent. 

Vann,  J.,  (ufter  Btatiag  the  facta  aa 
above.)  Tho  assignment  from  Decker  to 
Greenfield,  and  the  declaration  of  trust  by 
tlie  latter,  constituted  a  contract  to  which 
the  Produce  Bank  was  not  a  party.  Its 
rights  were  not  direct,  but  derivative. 
It  was  not  a  creditor  of  Greenfield,  but 
of  Decker,  and  its  rights  against  the  for- 
mer were  derived  through  the  latter  by 
virtue  of  the  trust  contract.  It  could  only 
enforce  those  rights  by  enforcing  the  trust 
upon  which  they  depended.  It  could  en- 
force the  trust  only  by  an  action  to  com- 
pel the  trustee  to  acconnt,  and  to  apply 
the  moneys  received  by  him  to  the  pur- 

fioses  specified  In  the  declaration  of  trust, 
n  order  to  succeed  in  such  an  action.  It 
would  not  be  enough  for  it  to  show  that 
the  trustee  had  on  hand  moneys  applica- 
ble to  the  trust,  but  it  would  also  be  re- 
quired to  show  that  It  bad  a  Btntas  to 
maintain  the  action,  either  by  proof  that 
it  owned  a  claim  covered  by  the  trust,  or 
that  It  had  owned  such  a  claim  and  bad 
transferred  It  to  another,  but  was  still  lia- 
ble over  as  indorser  or  surety.  Thus  the 
?laintlff,  an  the  legal  representative  of  the 
'roduce  -  Bank,  could  compel  an  account>- 
ing  by  the  trustee  after  it  had  parted  with 
Its  claim  to  the  Continental  Bank,  provid- 
ed It  still  remained  liable  to  the  latter  for 
the  payment  thereof.  Such  was  his  the- 
ory in  bringing  this  action,  so  far  as  It  is 
disclosed  by  the  complaint,  and  It  Is  obvi- 
ous that  It  was  not  an  action  at  law  to 
recover  a  definite  sum  of  money,  but  a 
suit  in  eqnity  to  enforce  a  trust,  by  com- 
pelling the  trustee  to  do  his  duty.  "The 
beneficiary,"  says  Mr.  Pomeroy,  "being 
the  true  owner,  may  always,  by  means  of 
an  equitable  suit,  compel  the  trustee  to 
convey  or  assign  the  corpus  of  the  trust 
property,  and  to  account  for  and  pay  over 
the  rents,  profits.  Issues,  and  income 
which  he  has  actually  received,  or,  in  gen- 
eral, which  he  might,  with  the  exercise  of 
reasonable  care  and  diligonce,  have  re- 
ceived." Pom.  £q.  Jur.  §  1058.  The  same 
learned  author  further  says:  "The  Juris- 
diction exists,  therefore,  and  It  Is  well  es- 
tablished, but  the  question  arises,  since 
there  is  a  similar  jurlBdictlon  at  la  w,  when 
may  a  suit  in  eqolty  fur  an  accounting  be 
brought?  This  question,  of  course,  does 
not  arise  lu  those  cases  where  an  account- 
ing is  decreed  as  an  incident  to  other  equi- 
table relief;  nor  should  it  arise  where  the 
subject-matter  is  an  eqnitable  interest  or 
estate,  for  here  the  lurisdletion  should  be 
exercised  as  a  neceBBaryconBequence,.with- 
out  regard  to  legal  remedies. "  Id.  §  1420. 
"No  precise  rule  can  be  laid  down  on  the 
subject,  but  It  may  be  stated,  generally, 
that  in  all  cases  in  which  an  action  of  ac- 
count would  be  the  proper  remedy  at  law, 
and  In  all  cases  where  a  trustee  is  a  par- 


ty, the  Jurisdiction  of  a  court  of  equity 
over  accounts  is  undoubted."  Whiton  v. 
Spring.  74  N.  Y.  171 ;  Farwell  v.  Bank,  90 
N.  Y.  491 ;  1  Walt,  Act.  &  Def.  174. 

Thisaction  was  not  based  upon  an  "ac- 
count stated, "  wlthlo  the  proper  meaning 
of  that  term,  t>ecaufie  the  relation  of  debt- 
or and  creditor  did  not  exist  between 
Greenfield  and  either  of  the  banks.  Lock- 
wood  V.  Thorne,  18  N.  Y.  292;  1  Amer,  & 
Eng.  Bnc.  Law,  124.  Mr.  Decker,  the  crea- 
tor of  the  trust,  was  the  debtor,  the  banks 
were  tho  creditors  and  beneficiaries,  while 
the  trustee  was  the  executive  officer  of  the 
trust,  and  tor  that  purpose  clothed  with 
the  legal  title.  The  statement  rendered 
was  not  made  out  by  the  trustee,  al- 
though he  pronounced  it  correct.  Jt  was 
Important  as  evidence,  but  not  control- 
ling as  a  basis  npon  which  to  found  an  ac- 
tion. An  admission  that  there  was  a  bal- 
ance on  hand  did  not  admit  that  the  plain- 
tiff bad  any  interest  in  it,  or  that  it  be- 
longed to  any  of  the  primary  beneficiaries, 
for  it  was  consistent  with  ownenthip  by 
Decker,  the  ultimate  beneficiary^  As  was 
said  by  the  learned  general  term,  it "  was 
but  an  Incident  of  pleading  and  proof,  in 
an  action  calling  for  the  application  ol  the 
ascertained  balance  to  the  trust  pai>> 
poses,"  but  "settled  nothing  with  regard 
to  the  extent  of  the  plaintiff's  demand 
against  the  ^ascertained  balance. "  Volk- 
ening  v.  De  Graaf,81  N.  Y.  271.  These  views 
are  confirmed  by  thedemandfor Judgment, 
which,  although  not  decisive,  Illustrates 
the  tlieory  of  the  action.  There  Is  no  de- 
mand for  the  recovery  of  any  sum  of  mon- 
ey, but  fur  an  accounting,  and  the  appli- 
cation of  any  balance  found  due  to  the 
purposes  of  the  trust.  We  think  that  the 
action  was  equitable  in  its  nature,  and  that 
the  motion  and  the  application  for  a  trial 
by  Jury  wore  properly  denied. 

The  main  question  arising  upon  the  ap- 
peal from  the  judgment  is  whether  the  dec- 
laration of  trust  embraces  notes  discount- 
ed after  its  date.  The  ans  wer  to  this  ques- 
tion must  be  found  in  the  declaration  it- 
self, which  Is  the  charter  defining  the  pow- 
ers of  tlie  trustee.  By  that  instrument  be 
acknowledged  that  he  was  trustee  tor  a 
single  purpose  only,  via.,  to  pay  out  of  the 
moneys  received  under  the  con  tract  for  the 
Riverside  drive  "all  liens,  claims,  debts, 
and  demands  growing  out  of  said  work, 
and  existing  against  the  firm  of  N.  H. 
Decker  &  Co.,  or  either  member  thereof,  as 
such,  by  reason  of  said  work."  It  was  a 
trust  to  receive  certain  moneys,  and  to 
make  certain  payments  therefrom.  When 
this  was  done,  the  powers  of  the  trustee, 
under  that  instrumeut,  were  ended,  and 
his  remaining  duty  was  to  account  to 
Decker  for  all  moneys  so  received,  and  to 
pay  over  to  him  the  balance  remaining  aft- 
er making  the  payments  which  formed  the 
primary  object  of  the  trust.  Although 
the  theory  of  the  plaintiff,  according  to 
his  complaint,  was  that  the  trustcovered 
simply  notes  discounted  by  the  Produce 
Bank  prior  to  January  24.  1880.  the  com- 
mon date  of  the  assignment,  the  declara- 
tion, and  the  dissolution  of  the  firm  of  N. 
H.  Decker  &  Co.,  still  he  claimed  upon  the 
trial,  and  Judgment  was  rendered  in  his 
favor  on  the  theory,  that  notes  discount- 
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ed  after  that  date  were  also  included. 
The  expresalon  ''growing  oat  of  said 
work"  would  snpport  either  theory,  aa  it 
might  refer  with  propriety  to  the  past  or 
the  tatare,  or  both;  but  the  demands- to 
be  paid  are  farther  defined  as  existing  de- 
manda.  By  this  is  meant  demands  exist- 
ing at  the  date  of  the  instrument,  and  not 
at  the  date  of  payment,  or  at  any  indefi- 
nite date  in  the  future.  Reference  is  not 
made  to  claims  thereafter  to  be  created, 
but  to  those  existing  against  the  firm 
that  day  dissolved,  or  either  member 
thereof,  as  sach.  Uow  was  it  possible  for 
a  claim  against  that  firm,  or  against  either 
member  thereof,  as  such,  to  be  created  aft- 
ertheflrra  had  been  dissolved?  If  origi- 
nal disconnts  were  afterwards  made  by  the 
Produce  Bank  for  Decker,  or  for  a  new 
firm  organised  by  him,  they  were  not  ex- 
isting demands,  within  the  meaning  of  the 
declaration  of  trust,  and  could  uot  be 
paid  by  the  trustee  without  further  au- 
thority from  the  creator  of  the  trust,  and 
even  then  only  oat  of  the  sarplns  that 
otherwise  would  have  been  going  to  him 
after  all  the  other  beneficiaries  had  been 
satisfied.  The  contract  which  bounds  the 
rights  of  the  parties  does  not  refer  to 
work  done  and  to  be  done,  or  to  debts 
created  and  to  be  created,  but  to  existing 
debts  growing  oat  of  the  work.  It  does 
not  appear  that  any  work  was  done  after 
the  date  of  the  trust  agrerment,  which 
does  not  suggest  that  the  work  was  in- 
complete, nur  contemplate  that  the  con- 
tract with  the  city,  if  in  any  respect  unpei^ 
formed,  was  to  be  completed  by  the  trus- 
tee. It  was  not  a  trust  to  do  work  for 
the  city,  for  nothing  of  that  kind  is  men- 
tioned, and  the  assignment,  as  recited  in 
the  declaVation,  was  "of  certain  interests 
in  the  profits  and  proceeds  of  the  work  on 
the  Riverside  avenue,  »  •  •  and  the 
contract  tber^or"  with  the  city  authori- 
ties. On  the  other  hand,  as  already  sog- 
gested.  it  wus  a  trust  simply  to  receive, 
apply,  and  account,  and  the  application 
was  expressly  limited  to  claims  already 
in  existence.  For  these  reasons  we  are  of 
the  opinion  that  the  courts  below  miscon- 
strued the  declaration  of  trust,  and,  as  it 
may  appear  upon  another  trial  that  Deck* 
er  consented  that  the  trust  should  extend 
to  debts  created  after  January  24, 1880,  we 
do  not  dismiss  the  complaint,  but  order 
a  new  trial.  The  order  denying  the  mo- 
tion for  a  trial  by  jury  should  be  atBrmed, 
without  costs,  but  the  Judgment  should 
be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  event.  All  concur,  except 
BuAi>i.BT,  J.,  dissenting,  and  Haiqht,  J., 
absent. 


(124  N.  T.  «12) 

Pach  V.  Gilbert,  Sheriff. 

(Count  of  Appeals  of  New  Vorh,  Second  Dtois- 
ion.    April  21,  1891.) 

BiBounoNS— Attaohmint— Pbiobmiw, 
Under  Code  Civil  Proo.  N.  Y.  {$  1406,  MOT, 
providiDg  that  where  two  or  more  executions  or 
warrants  of  attachment  against  the  same  debtor 
are  issued  oat  of  the  same  or  different  courts,  the 
one  first  delivered  to  an  otBcer  to  be  executed 
shall  have  preference  notwithstanding  a  levy  is 
first  made  under  one  subsequently  delivered,  a 
warrant  of  attachment  which  is  levied  and  then 
vacated  by  an  order  of  court,  hut  afterwards  is 


reinstated  by  an  cnrder  setting  aside  the  order  of 
vacation,  takes  precedence  of  exeontions  levied 
after  the  order  vacating  the  attaohment  but  prior 
to  the  order  setting  aside  the  order  ot  vacation, 
and  the  proceeds  of  the  property  sold  under  such 
executions  should  first  be  applied  to  satisfy  the 
attachment.    AfOrmlng  9  N.  Y.  Supp.  518. 

Appeal  from  superior  court  of  Buffalo, 
general  terra. 

Charles  B.  Wbeeler,  for  appellant.  O.  O. 
Cottle,  for  respondent. 

Pabrrr,  J.  This  action  is  brought  to 
recover  of  the  defendant  for  failure  to  re- 
turn an  execution  within  60  days  after  Its 
delirery  to  him.  The  delivery  of  the  execu- 
tion and  failure  to  return  it  within  the 
time  prescribed  by  statute  were  admitted, 
and  thus  was  establlshfld,  prima  fade, 
the  plaintiff's  right  to  recover  the  full 
amount  which  the  defendant  was  com- 
manded by  the  execution  to  make  out  of 
the  property  of  the  defendant  therein. 
Ledyard  v.  Jones,  7  N.  Y.  550.  The  de- 
fendant, in  mitigation  of  damages,  esi^ert- 
ed  that  it  was  not  possible  for  him  to 
have  collected  the  amount  of  the  execu- 
tion, or  any  part  thereof,  out  of  defend- 
ant's property.  It  is  conceded  that  the 
defendant  did  not  have  at  the  date  of  is- 
suing the  execution,  or  at  any  subsequent 
time,  any  property  out  of  which  it  could 
have  been  satisfied  in  whole  or  in  part. 
But  the  plaintiff  Insists  that  by  virtue  of 
prior  proceedings  taken  in  the  action  there 
should  have  been  in  the  hands  ol  the  sher- 
iff, applicable  to  the  payment  of  the  Judg- 
ment, moneys  sufScIent  for  that  purpose; 
that,  if  there  was  not,  it  was  solely  due 
to  the  fault  of  the  defendant,  and  there- 
fore not  available  to  him  in  this  action  by 
way  of  mitigation  of  damages.  It  ap- 
pears that  on  the  30th  day  of  December, 
1887,  a  warrant  of  attachment  in  that  ac- 
tion was  grunted,  and  on  the  same  day, 
at  S:40  p.  m.,  delivered  to  the  defendant 
as  sheriff  of  Erie  county.  He  executed  the 
warrant  within  two  hours  thereafter  by 
making  a  levy  on  a  stock  of  dry  goods 
belonging  to  Lizzie  Orr,  the  defendant. 
The  property  so  levied  on  was  sufficient 
to  satisfy  the  plaintiff's  demand.  On  the 
same  day  the  judge  who  granted  the  war- 
rant of  attachment,  on  an  ex  parte  appli- 
cation, made  an  order  vacating  it.  Such 
order  was  duly  served  on  the  sheriff  the 
same  evening,  who  thereupon  and  on  the 
day  following  went  to  the  store  of  Mrs. 
Orr,  and  formally  released  the  goods  from 
the  levy  made  under  the  attachment. 
Thereafter,  and  until  January  3d,  she  con- 
tinued to  sell  goods  from  the  store  as  for- 
merly, and  on  that  day  she  confessed 
Judgments  in  favor  of  certain  creditors, 
upon  which  executions  were  Issued  af^ainst 
her  property  to  the  sheriff,  who  on  the 
4th  day  of  January  levied  on  the  stock  of 
goods  of  the  Judgment  debtor.  Buch  con- 
fessions of  Judgment  were  followed  by  a 
general  asslgument  for  the  beneflt  of  cred- 
itors made  by  the  Judgment  debtor,  Lizzie 
Orr,  dated  January  4,  1888,  and  which 
was  duly  filed  in  the  county  clerk's  office 
on  the  day  following.  January  12, 1888, 
on  motion  of  the  plaintiff  in  Pach  v.  Orr, 
an  order  was  made  setting  aside  the  or* 
der  of  December  80th,  vacating  the  war* 
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rant  of  attachment,  which  order  alHO 
contained  a  pro  vision  ihat  "the  lien  of 
said  attachment  Is  restored."  This  order 
was  Bubseqaently  affirmed  at  general 
term;  but  on  appeal  to  the  court  of  ap- 
peals It  was  modified  by  striking  out  such 
provision,  and,  as,  thus  modified,  affirmed. 
20  N.  E.  Bep.  415,  mem.  The  special 
term  order  was.  Immediately  following 
the  granting  thereof,  served  on  the  sheriff. 
While  the  warrant  of  attachment,  the  order 
vacating  It,  and  the  order  setting  aside 
the  order  of  vacation  were  in  his  hands, 
and  on  Jan  nary  16th,  he  sold  the  proper^ 
ty  of  the  judgment  debtor  under  the  ezecu- 
itlons  issued  January  4th.  The  sum  real- 
iced  on  that  sale  was  more  than  sufficient 
to  pay  the  amount  of  the  execution  now 
in  controversy,  bat  the  proceeds  of  the 
sale  were  by  the  sheriff  wholly  applied  on 
the  executions  issned  on  the  judgments 
confeased  January  8d.  The  granting  of 
the  order  vacating  the  attachment,  fol- 
lowed by  the  action  of  the  defendant  in 
going  to  the  store  and  formally  releasing 
the  goods  from  the  levy  made,  operated 
to  destroy  all  rights  which  had  been  ac- 
quired by  the  granting  of  the  warrant  of 
attachment  and  levy  thereunder.  Before 
that  order  was  set  aside  other  Judgment 
creditors  issued  executions  and  caused 
levies  to  be  made  on  the  property  of  the 
defendant,  which  was  followed  by  a  gen- 
eral assignment  on  her  part  forthe  beneflt 
of  creditors,  and  the  first  contention  on 
the  part  of  the  plaintiff  Is  that  the  order 
setting  aside  the  first  order  operated  to  re- 
store therlghts  which  had  beenacquired  In 
that  property  by  virtue  of  the  attachment 
and  levy  tht^reunder.  It  Is  asserted  by 
the  defendant  that  this  question  has  been 
pnssed  on  by  thisconrt adversely  to  plain- 
tiff's contention.  This  asnertlon  Is  found- 
ed on  the  fact  that  the  court  modified  the 
order  setting  aside  the  order  vacating  the 
warrant  of  attachment  by  striking  out 
the  clause  which  provided  that  "the  lien 
of  said  attachment  Is  restored,"  and  it  is 
urged  that  this  was  in  effect  a  determina- 
tion by  tbls  court  that  It  did  not  rest 
within  the  power  of  the  ppecial  term  to 
restore  to  the  plaintiff  the  rights  lost  by 
the  vacation  of  the  warrant  of  attach- 
ment. While  this  was  not  necessarily  the 
decision  made,  it  may  well  have  been  con- 
cluded that  the  court  could  grant  to  the 
plaintiff  on  that  application  no  other  re 
lief  than  would  be  afforded  by  setting 
aside  the  order  vacating  the  attachment, 
and  that  the  only  possible  effect  of  the 
provision  would  be  to  embarrass  the  in- 
tervening rights  of  third  parties,  if  such 
there  should  prove  to  be.  When  the  war- 
rant of  attachment  was  vacated,  and 
the  levy  thereunder  released,  the  situa- 
tion of  the  property  was  fur  the  time 
being  the  same  as  if  there  had  never  been 
a  warrant  of  attachment  Issued;  and  a 
subsequent  restoration  of  that  warrant 
of  attachment  could  not  operate  to  bur- 
den the  property  In  the  bands  of  a  bona 
■Ode  purchaser,  nnr  become  a  charge  upon 
it  in  the  bauds  of  an  assignee  acquiring 
the  property  by  virtue  of  a  general  as- 
signment for  the  benefit  of  creditors.  £x- 
eeutions  become  Hens  on  personal  proper- 
ty from  the  time  of  the  delivery  thereof  to 


the  proper  party  to  be  executed.  Code 
CivU  Proc.  §  1405.  But  no  Hen  is  acquired 
by  the  granting  of  a  warrant  of  attach- 
ment or  by  the  delivery  of  the  same  to  the 
sheriff  for  execution.  The  right  to  subicct 
a  debtor's  property  capable  of  manual  de- 
livery  to  levy  and  sale  under  an  execution 
to  be  issued  on  a  judgment  thereafter  to 
be  obtained  can  only  be  acquired  by  the 
act  of  the  sheriff  In  taking  the  property 
sought  to  be  attached  Into  his  actual 
possession.  "No  other  models  prescribed. 
Nothing  else  will  constitute  the  levy.  Un- 
til the  officer  has  obtained  actual  custody 
he  has  made  no  levy  and  can  make  none." 
Anthony  v.  Wood.  96  N.  Y.  180. 

But  while  we  are  of  the  opinion  that  re- 
storing the  vitality  of  a  warrant  of  at- 
tachment did  not  operate  to  affect  or 
change  the  rights  which  the  assignee  had 
acquired  in  the  property,  a  question  Is  pre- 
sented whether  it  was  not  the  duty  of  the 
sheriff  under  the  statute  to  apply  the  pro- 
ceeds realized  on  the  sale  made  under  the 
executions  so  far  as  would  have  been  nec- 
essary in  order  to  satisfy  the  execution 
which  Is  the  subject  of  this  controversy. 
The  effect  of  <>ettlog  aside  the  order  vacat- 
ing the  warrant  of  attachment  was  to 
give  it  validity  in  the  hands  of  the  sheriO 
as  of  the  date  when  It  was  Issned.  Be> 
cause  of  the  order  of  vacation  and  the  act 
of  the  sheriff  In  releasing  bis  levy  the  right 
to  retain  control  of  the  property, and  sub- 
sequently subject  it  to  Bale  under  an  execu- 
tion to  be  thereafter  Issued  In  such  action, 
was  lost,  because  In  the  mean  time  the 
title  to  the  property  had  passed  to  an- 
other. Therefore  the  remaining  question 
is  whether  It  was  the  statutory  duty  of 
the  sheriff  to  give  preference  in  his  applica- 
tion of  the  funds  realised  from  the  sale 
made  undfir  the  executions  to  the  warrant 
of  attachment  first  Issued  to  him,  notwith- 
standing the  absence  of  a  levy  therennder. 
Section  697  of  the  Code  of  Civil  Procedure 
provides  that  "where  two  or  more  war- 
rants of  attachment  against  the  same  de- 
fendant are  delivered  to  the  sberltt  of  the 
same  county  to  be  executed,  their  respect- 
ive preferences  and  the  rules  where  a  levy 
or  a  levy  and  sale  have  been  made  under 
a  junior  warrant  are  the  same  as  where 
two  or  more  executions  against  the  prop- 
erty of  the  same  defendant  are  deUveredto 
the  sheriff  of  the  same  county  to  be  execut- 
ed." Section  1406  provides  that  "where 
two  or  more  executions  against  property 
are  issued  out  of  the  same  or  different 
courts  of  record  against  the  same  judg- 
ment debtor,  the  one  first  delivered  to  an 
officer  to  be  executed  has  preference,  not- 
withstanding that  a  levy  is  first  made  by 
virtue  of  an  execution  subsequently  deliv- 
ered." Under  this  section,  which  is  sub- 
stantially a  re-enactment  of  section  14,  pt. 
8,<:.  6,  tit.  5,2  Rev.  St.,  notwithstanding 
a  sale  be  made  under  a  junior  execution, 
the  sheriff  must  first  apply  the  proceeds  In 
satisfaction  of  the  execution  first  delivered 
to  hlro,  although  no  levy  has  been  made 
thereunder.  Peck  v.  Tiffany,  2  N.  Y.  451; 
Patterson  v.  Perry,  5  Bosw.  518-535;  At- 
wood  V.  Lynch,  87  N.  Y.  Super.  Ct.  5-11. 
While  the  first  section  quoted  provides  for 
the  order  of  preference  where  two  or  more 
warrants  of  attachment  are  deUvered  to 
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tbe  Bheritr,  and  the  second  wheru  two  or 
more  execatiuna  are  Issued  to  him,  section 
1407  makes  provision  for  a  sitnatton  pre- 
sented by  the  delivery  to  tbe 'sheriff  of  ex< 
ecntlouR  and  warrants  of  attachment. 
It  declares  that  "  where  there  are  one  or 
more  execntions  and  one  or  more  war- 
rants uf  attachment  against  the  property 
of  the  same  {Mrson,  tbe  rule  prescribed  in 
tbe  last  section  (1406)  prevails  in  deter- 
mining the  preferences  of  the  execntious 
or  warrants  of  attachment,  tbe  defendant 
in  the  warrants  of  attachment  being  for 
that  purpose  regarded  as  the  Judgment 
debtor. "  Thus  by  statute  it  is  mode  the 
duty  of  a  Bheritr  to  give  preference  in  the 
application  of  proceeds  of  a  sale  nnder 
junior  ezecatlons  to  a  prior  warrant  of 
attachment,  although  no  levy  be  made 
therennder.  As  the  warrant  of  attach- 
ment  in  question  came  flrst  into  bis  hands, 
and  tbe  effect  of  tbe  last  order  made  was 
to  give  It  vitality  as  of  the  date  when  de- 
livered to  him,  it  shoold  have  been  treated 
in  tbe  application  of  the  proceeds  of  the 
sale  as  it  he  had  neglected  to  make  a  levy 
nnder  it,  but  bad  instead  levied  and  sold 
under  execntiouH  subsequently  issued. 
This  the  defendant  did  not  do.  He  has 
therefore  failed  in  his  attempt  to  show  in 
mitigation  of  damages  that  tbe  plaintiff 
was  not  injured  by  his  action.  The  Judg< 
ment  shonld  be  aCBrmed. 

All  concur,  (Bradlrt,  J.,  in  result,)  ex- 
cept  Haight  and  Brown,  JJ.,  absent. 

Bradi.et,  J.,  {coDcurriDg.)  My  view  is 
that  there  was  no  destruction  of  the  lien  of 
tbe  attachment,  bat  that,  when  tbe  order 
vacating  it  was  set  aside,  tbe  lien  of  the 
attacbment  was  rendered  effectual  (except 
as  against  bona,  tide  purchasers  or  mort- 
gagees) from  the  time  of  the  levy  of  it  on 
the  goods,  notwithstanding  the  apparent 
surrender  of  the  custody  of  them  by  the 
sberitr.    I  concur  In  the  result. 


on  N.  T.  631) 

FLANIfKRY   V. 


Van  Tassel. 


(Court  ttf  Appeals  of  New  York,  Second  DMa- 
Urn.    April  21,  1891.) 

8AI.B— DBCLARA.TIONB  Ot  SeIXCB. 

The  declarations  of  the  seller,  made  prior 
to  the  sale  of  his  stock  of  goods  to  one  who  as- 
sumed to  pay  his  debts,  that  he  was  entirely 
solvent,  and  that  he  was  not  short  in  his  aoconnts 
as  village  treasurer,  are  inadmiraible  in  an  ac- 
tion by  the  purchaser  against  the  sheriff  for  the 
wnmj^ul  attachment  of  the  goods  after  the  trans- 
fer. FoujcTT,  C.  J.,  dissenting.  Reversing  9  N. 
Y.  Bnpp.  871. 

Appeal  from  supreme  court,  general 
term,  s<^:ond  department. 

H.  B.  HvBtiii,  for  appellant.  Howard 
Thornton,  for  respondent. 

Haight,  J.  This  action  was  brought 
to  recover  tbe  value  of  a  stock  of  goods 
and  merchandise  alleged  to  have  been 
wrongfully  taken  from  tbe  possession  of 
the  plaintiff  by  the  defendant.  The  de- 
fense was  that  they  were  tbe  goods  of  one 
Edward  McManus,  and  that  tbe  dtfend- 
ant,  as  sheriff  of  Dutchess  county,  levied 
upon  them  by  virtue  of  an  attachment  is- 
sned  in  an  action  brought  against  Mc- 


Manns  by  Edward  C.  Barnes  and  Albert 
W.  Mapes.  The  evidence  on  behalf  uf  tbe 
plaintiff  tended  to  show  that  on  tbe  12tb 
day  of  March,  1889,  McManus  was  short  in 
his  accounts,  as  the  treasurer  of  tbe  viU 
lage  of  FishklU  Landing,  in  the  amount 
of  $1,569.39,  for  which  the  plaintiff  was 
liable  as  bis  bondsman;  that  he  was  also 
indorser  upon  two  notes  uf  McManus  for 
ISO  each,  and  one  for  flOO;  thnt  In  addi- 
tion McManus  was  owing  him  f90  for  the 
rent  of  a  bam;  that  on  the  morning  of 
that  day  McManns  sold  to  him  the  stock 
of  goods  in  question,  upon  the  considera- 
tion that  he  should  assume  and  pay  the 
liability  of  McManus  as  treasurer,  the 
three  notes  upon  which  he  was  indorser, 
and  cancel  the  amount  that  McManus  was 
owing  him,  all  of  which  was  done.  Tbe 
plaintiff,  through  bis  attorney,  Mr.  Hustis, 
immediately  took  possession  of  the  stock 
of  goods,  and  put  one  John  McManus,  a 
former  clerk  under  Edward  McManus,  in 
charge.  Two  days  thereafter  the  defend- 
ant, through  his  attachment,  took  posses- 
sion of  the  goods,  and  closed  the  store. 
After  the  plaintiff  bad  rested,  Mapes,  one 
of  the  plaintiffs  in  the  attachment  suit, 
was  sworn  as  a  witness  for  the  defendant, 
and  was  permitted,  under  an  objection 
and  exception  by  tbe  plaintiff,  to  give  evi- 
dence of  the  declarations  made  by  Edward 
McManuH  on  tbe  evening  before  the  sale, 
to  himself  and  several  others,  in  reference 
to  his  financial  condition,  in  which  he 
stated  that  he  was  perfectly  solvent;  that 
be  bad  sufficient  upon  his  books  to  pay 
nil  of  his  creditors;  that  the  report  in  ref- 
erence to  bis  being  short  in  his  accounts 
as  treasurer  of  the  village  was  not  true; 
that  there  was  only  a  discrepancy  in  his 
accounts  amounting  to  between  two  and 
three  dollars;  that  he  had  not  absented 
himself  from  his  place  of  business  to  avoid 
the  service  of  process,  etc.  We  arc  of 
opinion  that  the  evidence  In  reference  to 
these  declarations  was  improperly  re- 
ceived. It  enabled  the  defendant  to  argue 
before  tbe  jury  that,  on  the  evening  before 
the  transfer  of  the  guods  in  question  to 
the  plaintiff.  McManus  falsely  represented 
bis  financial  condition  to  be  solvent,  and 
that  the  report  of  bis  defalcation  as  treas- 
urer was  untrue,  thus  materially  prejudic- 
ing the  plaintiff's  claim.  Undoubtedly, 
all  that  was  said  and  done  by  parties  up- 
on the  occasion  of  tbe  transfer  of  personal 
property  may  be  given  in  evidence  as  part 
of  tbe  nv  geatee;  so,  also,  may  tbe  declara- 
tions of  a  party  to  the  action  be  given  as 
against  himself,  but  not  as  against  the 
others,  for  as  to  them  it  would  be  mere 
hearsny.  Ordinarily  tbe  declarations  of  a 
vendor,  when  not  a  party,  made  to  a 
stranger  in  the  absence  of  tbe  vendee.  Is 
not  competent  as  evidence  affecting  tbe 
title  of  a  purchaser  of  personal  property, 
in  good  faith  and  for  value,  either  before 
or  after  its  transfer.  To  this  rule  there 
are  exceptions,  as,  lor  instance,  where  a 
conspiracy  between  the  vendor  and  vendee 
to  defraud  is  first  shown  to  have  existed; 
or  where  tho  party  holds  as  a  privy  by 
representation,  or  in  such  a  representative 
character  as  between  whom  and  the  de- 
clarant there  is  a  community  of  interest 
in  tbe  event  of  tbe  suit;  or  where  the  ven- 
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dor  after  the  Bale  etlll  contlnnes  In  posses- 
8ion,exercl8lnK  acts  ot  ownership  over  the 
property,  tbna  raising  the  presumption 
that  the  sale  was  fraudnlent.  The  cases 
in  which  the  quefitiou  has  been  considered 
are  quite  numerous,  and  are  about  erenly 
divided  between  declarations  madn  before 
and  those  made  after  the  transfer.  As  to 
the  latter,  there  appears  to  have  been  no 
question  about  the  rule.  Itis  elementary, 
and  settled  by  an  unbroken  line  ot  an- 
tboritlea.  As  to  declarations  made  before 
transfer,  the  rule  at  one  time  appears  to 
have  been  In  some  contusion;  but  It  wais 
Anally  settled  In  the  case  of  Palffe  v.  Cag- 
wln,  7  Hill,  361,  in  which  Senator  Lott, 
in  an  elaborate  opinion,  reviews  all  of  the 
authorities,  and  disposes  of  the  question. 
In  Dodge  v.  Trust  Co.,  93  D.  S.  379.  Mr. 
Justice  Hunt,  In  delivering  the  .opinion  of 
the  court,  commenting  upon  the  evidence 
of  declarations,  says:  "Evidence  of  this 
character  was  given  by  each  party  and 
admitted,  notwithstanding  the  objection 
of  the  other.  No  principle  can  be  found 
to  Justify  the  admission  of  this  evidence. 
It  has  luug  been  settled  that  the  declara- 
tions made  by  the  holder  of  a  chattel  or 
promissory  note,  while  he  held  it,  are  not 
competent  evidence  in  a  suit  upon  it,  or 
in  relation  to  it,  by  a  subsequent  owner. 
This  was  settled  in  the  state  of  New  York 
in  the  case  of  Paige  v.  Cagwin,  7  Hill,  861, 
and  is  now  admitted  to  be  soond  doc- 
trine. "  In  the  case  of  Trnax  v.  Slater,  86 
N.  Y.  630,  the  plaintiff,  as  assignee  for  the 
benefit  of  creditors,  sought  to  recover  of 
the  defendant  the  amount  of  accounts 
collected  by  him,  upon  the  ground  that 
they  belonged  to  the  assigned  estate. 
The  defense  was  that  they  had  been  trans- 
ferred to  the  defendant  by  the  assignor 
before  the  general  assignment.  Upon  the 
trial,  declarations  of  the  assignor  were 
sought  to  be  given  in  evidence,  which 
was  ruled  out  under  objection.  Onredew 
the  court  says:  "The  conversation  in- 
quired about  does  not  appear  to  have 
been  a  part  of  any  res  geata,  and  was 
clearly  incompetent  to  bind  or  affect  the 
plaintiff.  The  mere  declarations  of  an  as- 
signor of  a  chose  In  action,  forming  no 
part  of  any  reer  ;7esta>,  are  not  competent 
to  prejudice  the  title  of  his  assignee, 
whether  the  assignee  be  one  for  value,  or 
merely  a  trustee  for  creditors,  and  wheth- 
er such  declarations  be  antecedent  or  sub- 
sequent to  the  assignment. "  To  the  same 
effect  are  the  cases  of  Bullls  v.  Montgom- 
ery, 5u  N.Y.  362-368:  Gardner  v.  Harden,  34 
N.  Y.  438;  Flagler  v.  Wheeler,  40  Hun.  125; 
Same  v.  Scboeirel,Id.l78;  Vidvard  v.  Pow- 
ers, 84  Hun,  221 ;  Jones  v.  Society,  21  Barb. 
161-174;  Whitaker  V.  Brown,  8  Wend.  490; 
Kent  V.Walton, 7 Wend. 256;  Stark  v. Bos- 
well,  6  Hill,  405;  Beach  v.  Wise,  1  Hill,  612. 
As  to  declarations  made  after  transfer,  see 
Coyne  v.  Weaver,  84  N.  Y.  886-3U2;  Burn- 
ham  ▼.  Brennan,  74  N.  Y.  597;  Cnyler  v. 
McCartney,  40  N.  Y.  221 ;  Jacobs  v.  Bom- 
sen.  .S6  N.  Y.  668-670;  Noyes  v.  Morris,  10 
N.  Y.  Supp.  561,  and  see  authorities  there 
cited.  And  upon  the  exceptions  to  the 
rule,  see  Loos  v.  Wilkinson,  110  N.  Y.  1U6- 
210, 18  N.E.  Rep.  99;  Tllson  v.  Terwllllger, 
56  N.  Y.  273 ;  Newlln  v.  Lyon.  49  N.  Y.  661 ; 
Adama  v.  Davidaon,  10  N.  Y.  809.    In  the 


case  under  conslderatipn  the  question  at 
issue  was  as  to  whether  the  plaintiff  pur- 
chased in  good  faith,  paying  full  value. 
If  be  did,  he  became  the  owner  of  the 
goods.  The  case  is  brought  within  the 
general  rule,  and  is  not  affected  by  any  of 
the  exceptions  thereto.  It  consequently 
follows  thart  the  Judgment  should  be  re> 
versed  and  a  new  trial  granted,  with  costs 
to  abide  the  event.  All  concur,  except 
F01.LETT.  O.  J.,  dissenting,  and  Vann,  J., 
not  voting. 


(xn  N. 
In  reVABBAR's  Estate. 


T.  1) 


(CotMt  of  Ampeoit  o/*  Neu>  York,  Seooni  DMa- 
Ion.    April  21, 1S91.) 

COLIiATUtAL  iNBSBITANCIt  TaZ  —  CBAXRABUI  lit- 
•TITDTJOKS — EZOXFTIONS. 

L  Under  the  ooUateral  inheritajooe  tax  law, 
(lAWS  N.  T.  1887,  o.  718,  SS  1,  4,)  providing  for 
the  taxation  of  ail  the  property  which  any  per- 
son "may  die  seised  or  possessed  of, "  and  that  all 
taxes  Imposed  by  the  act  shall  be  one  and  paya- 
ble at  the  death  of  the  decedent,  and  U  the  same 
are  paid  within  18  months  no  interest  shall  be 
chafed,  bat,  if  not,  interest  shall  be  charged  at 
the  rate  of  10  per  cent,  and  that  if  the  tax  is 
paid  within  six  months  from  the  aocraal  thereof 
a  discount  of  5  per  cent  shall  be  allowed,  only 
the  proper^  which  a  person  dies  "seised  or 
possesseii  of"  is  subject  to  the  tax,  and  not  the 
increase  or  interest  thereafter  obtained  by  the 
exeoQtors. 

a.  The  Vassar  Brothers  Hospital,  incorporated 
by  Laws  N.  Y.  1882,  o.  298,  section  8  of  which 
provides  tliat  so  mnchof  its  real  estate  aa  is  ooca- 
pled  for  the  purposes  of  a  hospital  and  all  its 
personal  property  shall  be  exempt  from  taxation, 
and  section  5  of  which  gives  it  povrer  to  receive 

grants,  donations,  and  bequests  in  sapport  of  the 
ospital,  is  exempt  from  the  payment  of  the  col- 
lateral inheritance  tax  on  a  oegaest  of  money, 
under  the  provision  of  the  oollateral  inhetitaoce 
act,  (Laws  N.  Y.  1887,  c  713, )  excepting  from  its 
operation  the  societies,  corporations,  and  Institu- 
tions now  exempted  by  law  from  taxation. 

8.  The  Vassar  Brothers  Home  for  Aged  Men, 
incorporated  under  the  general  law  for  (£aritable 
parposea,  is  also  exempt  from  the  colIat«ral  in- 
heritance tax,  as,  notwithstanding  it  requires  the 
applicants  for  admission  to  pi^  a  certain  fee  and 
to  turn  over  their  property,  if  they  have  any,  to 
the  home,  it  is  still  a  charitable  institution  or 
"almshouse,"  within  the  terms  of  1  Rev.  St.  N. 
Y.  888,  {  4,  exempting  evety  "poor-house,  alms- 
boose,"  etc.,  from  taxation. 

4.  Vassar  College  is  also  exempt  from  the 
payment  of  the  inheritance  tax,  as  by  its  charter 
(Iaws  N.  Y.  1861,  a.  2)  it  is  given  power  to  talis 
and  hold  real  and  personal  property  the  yearly 
income  of  which  shall  not  exceed  $40,000,  and  by 
Laws  N.  Y.  1862,  c.  89,  the  property  of  the  ool- 
lege,  to  the  extent  it  Is  authorized  to  hold  tha 
same,  is  exempted  from  taxation. 
Beversing  12  fT.  Y.  Bupp.  20S. 

Appeal  from  supreme  court,  general 
term,  second  department. 

Joseph  H.  Cboate,  C.  Swan,  and  R.  B. 
Taylor,  for  appellant  Vassar  College.  Al- 
Ilsoa  Butts,  for  appellant  Vaasar  Broth- 
ers Hospital.  John  T.  H.  TaUman,  for 
appellant  Vassar  Brothers  Hone.  Rob- 
ert F.  WUkiaaoo,  for  the  People  and  the 
county  treasurer,  respondents. 

Haiobt,  J.  On  the  27th  day  of  October. 
1888,  John  Ony  Vassar  died  at  the  city  ot 
Pouglikeepsle,  leaving  a  last  will  and  tes- 
tament, which  was  duly  admitted  to  pro- 
bate by  the  surrogate  of  Dutchess  county 
on  the  11  tb  day  ot  Febmary,  1889,  by 
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which  will  leKaciea  were  beqaeathed  to 
the  Vasaar  Brothers  Home  for  Aged  Men, 
Vassar  Brothers  Hospital,  Vassar  Col- 
lege, and  the  John  Guy  Vassar  Orphan 
AsylDm.  On  the  20th  day  of  Febraary, 
1890,  upon  a  petition  of  the  execntors  ap- 
pointed under  the  provisions  of  the  will, 
the  surrogate  made  an  order  nppoindng 
Daniel  W.  Oumsey  an  appraiser  to  ap- 
praise the  fair  maricet  value  at  the  time  of 
the  death  of  the  decedent  of  the  bequests 
to  the  instltntlons  named,  and  ordered 
and  directed  the  appraiser  to  inquire  iuto 
and  report  as  to  the  liability  to  or  exemp- 
tions from  the  collateral  inheritance  tax, 
under  the  provisions  of  chapter  718  of  the 
Laws  of  1887,  of  each  of  said  Institntlonn. 
Thereupon,  and  on  the  8d  day  of  March, 
1890,  the  appraiser,  after  giving  the  notices 
required  by  the  statute,  entered  upon  a 
hearing  of  the  parties  interested,  and, 
after  taking  the  evidence  submitted  by 
the  respective  parties,  made  his  report  to 
the  surrogate,  bearing  date  March  24, 1890, 
In  which  he  appraised  the  caah  market 
value  of  the  bequests  made  to  the  instltu- 
tioDS  named  by  the  deceased  .under  the 
pmvisious  of  his  will,  as  follows: 

Vassar  Brothers  Home  for  Aged  Men..  $  50,560  69 

Jobn  Guy  Vassar  Orphan  Asylmn 609,506  05 

Vassar  Brothers  Hospital 660,871  05 

Vassar  College 558,516  05 

The  appraiser  further  reported,  that,  in 
bte  opinion,  none  of  the  bequests  to  the  in- 
stitutions named  were  subject  to  the  col- 
lateral inheritance  tax.  Upon  a  hearing 
before  the  surrogate  this  report  was  set 
aside,  and  the  proceedings  were  referred 
back  to  the  appraiser,  with  directions  for 
bim  to  report  as  to  the  fair  market  value 
at  the  time  of  the  death  of  the  det-edent  of 
tbe  aforesaid  bequests;  and  thereupon  the 
appraiser  made  his  second  report  to  the 
surrogate,  giving  the  values  the  same  as 
tfaey  were  given  in  his  first  report;  and 
thereupon,  and  on  the  13th  day  of  May, 
1890,  tbe  surrogate  made  an  order  axsess- 
ingataxof6  per  cent,  upon  each  of  the 
bequests  to  the  institntlons  named, except 
that  of  the  John  Guy  Vassar  Orphan  Asy- 
lum, which  he  held  tobeexempt.  Healso, 
In  and  by  the  terms  of  his  order,  adjudged 
that  all  increase  of  the  residuary  legacies, 
and  each  of  them,  except  tbe  one  to  the 
'  John  Guy  Vassar  Orphan  Asylum,  accrued 
or  thereafter  to  accrue  since  the  death  of 
tbe  testator,  was  liable  to  the  payment  of 
tbe  tax,  and  directed  that  the  amount 
sbonld  be  ascertained  and  determined  up- 
on the  final  accounting  of  the  executors. 
This  order,  having  been  affirmed  in  the 
Keneral  term,  was  brought  to  this  court 
for  review  upon  appeals  taken  on  l>ehaif 
of  tbe  Vassar  Brothers  Home  for  Aged 
&Ien,  Vassar  Brothers  Hospital,  and  Vas- 
sar College.  It  appears  that  the  personal 
estate  of  the  deceased  amounted  to  up- 
wards of  $2,000,000,  and  that  at  the  time 
of  the  bearing  before  the  appraiser  the 
same  bad  been  Increased  by  the  collection 
of  interests  upon  investments  made  in  tbe 
amouot  of  about  fl50,000,  so  that  tbe 
question  as  to  whether  the  increase  Is  sub- 
ject to  the  tax  is  one  of  some  importance. 
The  act  to  which  we  have  referred  pro- 
vides: "Section  1.  After  tbe  passage  of 


this  act,  all  property  which  shall  pass,  by 
will  or  by  the  intestate  laws  of  this  state, 
from  any  person  who  may  die  seised  or 
possessed  of  the  same,  •  •  •  shall  be 
subject  to  a  tax  of  five  dollars  on  every 
hundred  dollars  of  the  clear  market  value 
of  such  property."  It  will  be  observed 
that  the  property  here  referred  to  is  that 
of  which  a  person  may  die  seised  or  pos- 
sessed. By  section  2  of  the  act  It  is  pro- 
vided that  "  when  any  grant,  gift,  legacy, 
or  suucessiou  upon  which  a  tax  is  imposed 
by  section  first  of  this  act  shall  be  an  es- 
tate, income,  or  interest  for  a  term  of 
years,  or  for  life,  or  determinable  upon 
any  future  or  contlng^ent  event,  or  shall 
be  a  remainer,  reversion,  or  other  expect- 
ancy, real  or  personal,  the  entire  property 
OP  fund  by  which  such  estate,  income,  or 
Interest  is  supported,  or  of  which  It  is  a 
part,  shall  be  appraised  Immediately  after 
the  death  of  the  decedent  at  what  was  the 
fair  and  clear  market  value  thereof  at  the 
time  of  the  death  of  the  decedent,  in  the 
manner  hereinafter  provided,  and  the  sur- 
rogate shall  thereupon  assess  and  deter- 
mine the  value  of  the  estate,  income,  or 
Interest  subject  to  said  tax  in  tbe  manner 
provided  In  section  18  of  this  act,  and  the 
tax  prescribed  by  this  act  shall  be  Imme- 
diately due  and  payable  to  the  treasurer 
of  the  proper  county, "  etc.  And  again, 
(section  4:)  "All  taxes  imposed  by  this' 
act,- unless  otherwise  herein  provided  for, 
shall  be  due  and  payable  at  the  death  of 
the  decedent,  and,  if  the  same  are  paid 
within  eighteen  months,  no  Interest  shall 
be  charged  and  collected  thereon ;  but,  if 
not  so  paid,  interest  at  the  rate  of  ten  per 
cent,  per  annum  shall  be  charged  and  col- 
lected from  the  time  said  tax  accrued : 
provided,  that  if  said  tax  is  paid  within 
six  months  from  the  accruing  thereof  a 
discount  of  five  per  cent,  shall  be  allowed, 
and  be  deducted  from  said  tax." 

We  shall  not  stop  to  consider  whether 
the  bequests  in  question  are  those  men- 
tioned within  the  provisions  of,  section  2 
of  the  act  referred  to,  for  the  reason  that 
U  they  are  not  covered  by  the  provisions 
of  that  section,  they  certainly  are  by  that 
of  section  4;  but  the  provisions  of  the 
former  section  indicate  the  legislative  in- 
tent as  bearing  upon  the  question  under 
consideration, for  It  requires  the  appraisal 
to  be  made  immediately  after  the  death 
of  the  decedent,  at  the  fair  market  value 
of  the  property  at  the  time  of  the  death, 
and  makes  the  tax  immediately  dne  and 
payable;  and  to  the  same  eSect  are  the 
provisions  of  section  4,  for  therein  the 
taxes  imposed  are  made  due  and  payable 
at  the  death.  If  they  are  not  paid  within 
18  months,  Interest  thereon  at  the  rate  of 
10  per  cent,  may  be  charged  and  collected, 
but,  if  they  are  paid  promptly  or  before 
the  expiration  of  six  mouths,  a  discount 
of  6  per  cent,  is  allowed.  It  appears  to  us 
that  these  provisions  are  IncoDsistent 
with  the  claim  that  the  tax  is  not  to  M 
assessed  until  the  final  accounting  of  the 
executors,  and  then  is  to  be  assessed  upon 
tbe  interest  that  has  been  collected  upon' 
the  funds  in  their  hands.  This  would  not 
only  deprive  the  legatees  of  the  right  to 
avail  themselves  of  the  discount  of  5  per 
cent.,  but  would  subject  tbem  tothelia- 
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billt;  of  beins  taxed  npon  Interests  there- 
after accrning.  It  appears  tu  us  that  the 
better  and  more  reasonable  coDStroction 
of  tbeatatnte  is  that  the  property  of  which 
the  person  died  seised  or  possessed  is  sub- 
ject to  the  tax ;  that  the  Increase  or  Inter- 
est thereafter  obtained  by  the  executors  Is 
property  of  which  the  testator  was  not 
seised  or  possessed  at  the  time  of  hla 
death;  that  the  property  should  be  ap- 
praised and  the  tax  assessecl  as  soon  after 
death  as  practicable,  and  that  the  tax 
should  then  become  immediately  due  and 
payable;  that  the  provision  for  charging 
Interest  thereon,  in  case  it  is  not  paid,  is 
in  lieu  of  any  increase  or  Interest  that  may 
be  derived  from  the  estate  by  the  execu- 
tors. 

It  appears  that  Matthew  Vassar,  Jr., 
died  In  the  year  1881,  possessed  of  a  large 
real  and  personal  estate;  that  be  left  a 
will,  in  which  he  disposed  of  a  portion  of 
bit)  estate,  and  then  provided  that  the  res- 
idue should  be  devoted  to  the  founding  of 
a  hospital  in  the  city  of  Ponghlieepsie. 
Thereupon  the  legislature,  by  chapter  298 
of  the  Laws  of  1882,  passed  an  act  to  incor- 
porate the  Vassar  Brothers  Hospital,  in 
the  city  of  Poughlceepsle.  It  provides: 
"Sec.  8.  So  much  of  the  real  estate  of  this 
corporation  as  is  occupied  for  the  purposes 
of  a  hospital,  and  all  its  personal  prop- 
erty, shall  be  exempt  from  taxation." 
"Sec.  6.  The  said  corporation  shall  be,  and 
is  hereby,  empowered:  (1)  To  demand 
and  receive  from  the  trustees  under  the 
said  will  of  Matthew  Vassar,  Jr.,  deceased, 
as  proved  on  the  twenty-fourth  day  of 
August,  eighteen  hundred  and  eighty-one, 
and  recorded  in  the  office  of  the  surrogate 
of  the  county  of  Dutchess,  on  the  twenty- 
fourth  day  of  Augnat,  eighteen  hundred 
and  eighty-one,  the  real  estate  heretofore 
purchased  by  them,  and  whereon  they  de- 
sign erecting  said  hospital;  *  *  *  (2) 
to  purchaseand  hold  any  other  real  estate 
In  the  said  cit.v  of  Foughkeepsie,  and  to 
erect  and  maintain  thereon,  or  on  lands 
already  acquired,  suitable  buildings,  for 
the  use  of  the  said  hospital."  "(4)  The 
said  corporation  may  take  and  hold  any 
additional  donations,  grants,  devioes,  or 
bequests  which  may  be  made  in  further 
support  of  orin  addition  tosald  hospital." 

It  does  not  appear  that  it  has  other  real 
estate  than  that  on  which  the  hospital 
building  is  located.  The  bequest  to  the 
Vassar  Brothers  Hospital,  under  consider- 
ation, is  entirely  of  personal  property. 
Under  the  provisions  of  the  collateral  in- 
heritance act,  the  societies,  corporations, 
and  Institutions  exempted  by  law  from 
taxation  are  excepted  from  the  provisions 
of  the  act.  It  consequently  appears  to 
us  that  the  Vassar  Brothers  Hospital,  un- 
der the  express  provision  of  Its  charter,  is 
exempted  from  taxation  on  all  of  its  per- 
sonal property,  and  therefore  is  one  of  the 
corporations  excepted  from  the  provisions 
of  the  collateral  inheritance  act.  The 
court  below  appears  to  have  been  of  the 
opinion  that  the  provision  of  the  act  ex- 
cepting "  the  Bocletlea,  corporations,  and 
Institutions  now  exempted  by  law  from 
taxation,"  referred  only  to  those  bodies 
which  enjoy  complete  Immunity  from  tax- 
ation as  to  all  property  which  they  now 


have,  or  of  which  they  may  at  any  time 
become  possessed,  even  in  excess  of  the 
statutory  limit.  Such  a  construction  of 
the  statute  would  practically  nullify  the 
provisions,  and  render  exemption  from 
taxation  contained  therein  of  no  avail. 
It  would  subject  every,  or  nearly  every, 
charitable  institution  in  the  land  to  the 
payment  of  the  tax.  It  has  always  been 
the  policy  of  the  government  to  limit  the 
powerot  charitable  corporations  to  take 
and  hold  property.  Under  the  general  act, 
such  corporations  were  permitted  to  take 
and  hold  real  estate  for  the  purposes  ol 
their  Incorporation,  and  for  no  other  pur- 
pose, to  an  amount  not  exceeding  the 
sum  of  f  50,000  in  value,  and  personal  es- 
tate for  like  purpose  and  amount;  but  the 
clear  annual  Income  of  such  real  and  per- 
sonal property  shall  not  exceed  the  sum  of 
f  10,000.  Laws  1848,  c.  319.  Various  amend- 
ments have  from  time  to  time  inereftsed 
these  amounts:  the  last  in  1890,  which  per- 
mits them  to  take  not  exceeding  $3,000,000, 
or  the  yearly  income  derived  from  which 
shall  notexceed  thesumof  f 250,000.  Laws 
1872,  c.  649;  Laws  1889,  c.  191;  Laws  1890, 
c.  56i3.  This  policy  has  been  generally  ad- 
hered to  In  the  special  acts  incorporating 
societies  of  this  character,  and  in  nearly 
every  Instance  limitations  and  restrictions 
are  Incorporated  in  the  provisions  of  tbe 
act.  The  act  of  1890,  to  which  we  have  re- 
ferred, embraces  all  such  charitable  corpo- 
rations, whether  organised  under  general 
laws  or  special  acts.  They  may  now  law- 
fully take  93,000,000,  a  sum  largely  in  ex- 
cess of  that  which  was  before  permitted, 
and  which  under  former  acts  would  not 
have  been  exempt.  These  corporationa. 
if  exempt  either  under  general  laws  or  spe- 
cial acts,  are  generally  exempt  to  tbe  ex- 
tent that  they  are  empowered  to  take  and 
hold ;  and,  if  they  are  liable  to  taxation, 
it  must  be  for  other  and  additional  prop- 
erty of  which  they  may  have  become  pos- 
sessed. Such  is  the  case  with  the  Vassar 
Brothers  Hospital.  As  we  have  seen,  all 
of  its  personal  property  is  exempt;  ao, 
aJ80,l8  Its  real  estate  which  is  occupied  for 
the  purpose  of  a  hospital.  It  is  not  em- 
powered to  take  or  acquire  real  estate  for 
any  other  purpose.  It  may  take  the  land 
already  purchased  by  the  trustees  of  Mat- 
thew Vassar,  Jr.,  on  which  they  were  to 
erect  the  hospital.  It  may  purchase  other 
real  estate  in  the  city  of  Foughkeepsie  for 
the  purpose  of  erecting  thereon  suitable 
buildings  for  the  use  of  the  hospital.  It 
may  take,  by  donation  or  grant,  other 
real  estate,  "in  further  support  of  or  in  ad- 
dition to  said  hospital."  The  concluding 
clause  evidently  was  intended  to  limit  the 
purpose  for  which  grants  of  real  estate 
may  be  received ;  tliat  is.  to  make  addi- 
tions to  the  hospital.  The  proper  care  of 
the  sick  often  requires  buildings  separate 
and  apart,  bo  that  those  inflicted  with  in- 
fectious and  contagious  diseases  may  be 
isolated.  A  properly  equipped  hospital 
should  have  such  buildings,  and,  if  they 
are  erected  on  land  even  remote  and  not 
connected  with  that  on  which  the  main 
building  is  constructed,  they  are  none  the 
less  "for  the  purposes  of  a  hospital." 
Again,  under  the  act  of  1890,  the  personal 
property  of  such  corporation  is  exempt. 
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Tbelr  real  estate  1b  Dot.anless  It  te  exempt 
ander  existing  laws.  It  provides  that  the 
provisions  of  the  collateral  Inheritance  act 
should  not  apply  thereto,  nor  to  an>  gifts 
to  any  snch  corporations,  by  grant,  be- 
quest, or  otherwise.  It  Is  true  that  the 
assessment  in  question  was  made  before 
the  passage  of  this  act,  and  there  Is  noth- 
ing in  Its  provision  indicating  a  legislative 
Intent  that  It  should  be  retroactive  in  its 
effect;  but  it  shows  the  trend  of  legisla- 
tioD,  aud  is  to  some  extent  a  legislative 
coDstmction  of  the  act  under  considera- 
tion. We  have  shown  that  the  hospital 
is  exempt  to  the  extent  of  its  capacity  to 
take  and  hold  property.  We  cannot  as- 
sume that  It  will  exceed  its  corporate 
powers,  or  do  that  which  would  be  ultra 
vires. 

The  Revised  Statutes  provide  that  "the 
following  property  shall  be  exempt  from 
taxation :  •  •  •  Every  poor-house, 
almshouse,  boose  of  industry,  and  every 
bouse  belonging  to  a  company  incorporat- 
ed for  the  reformation  of  offenders,  nr  to 
improve  the  moral  condition  of  seamen, 
and  the  real  and  personal  property  used 
for  such  purposes,  belonging  to  or  con- 
nected -with  the  «ame. "  1  Rev.  St.  388,  §  4. 
It  will  be  observed  that  only  the  personal 
property  which  is  used  for  the  purpose, 
belonging  to  or  connected  with  the  Insti- 
tutions named,  are  exempt;  so  that,  as 
to  other  personal  property,  it  would  still 
be  liable  to  taxation,  and  therefore  com- 
plete Immunity  from  taxation  Is  not  pro- 
vided for.  And  yet  it  will  hardly  be 
claimed  that  it  was  intended  that  the 
state  should  impose  aud  collect  a  collat- 
teral  inheritance  tax  upon  a  bequest  of 
bedding  to  an  almshouse  for  the  use  of  the 
inmates.  See  In  re  Herr's  Will,  7  N.  Y. 
Supp.  852,  reversing  the  order  of  the  sur- 
rogate, 6  N.  Y.  Supp.  48;  In  re  Curtiss' 
Estate,  7  N.  Y.  Supp.  207;  In  re  For- 
rester, 12  N.  Y.  Supp.  774;  Association 
for  Benefit  of  Colored  Orphans  v.  Mayor, 
etc.,  104  N.  Y.  681, 12  N.  E.  Kep.  279.  The 
taxes  imposed  by  the  collateral  inherit- 
ance act  are  spet^lal,  and  not  general.  In 
re  MePherson,  104  N.  Y.  30&-S17, 10  N.  E. 
Bep.  685.  And  the  rule  is  that  special  tax- 
laws  are  to  be  construed  strictly  against 
the  government,  and  favorably  to  the  tax- 
payer, that  a  citizen  cannot  be  subjected 
to  special  burdens  without  clear  warrant 
of  law.  Dos  PassoB,  Col.  Inher.  Taxes, 41 ; 
In  re  Will  of  Enston,  113  N.  Y.  174, 177,  21 
N.  E.  Rep.  87. 

Applying  tbis  mle  to  the  act  In  question. 
It  appears  to  us  that  there  caii  be  little,  if 
any,  doubt  as  to  the  way  it  should  be 
construed  upon  the  question  under  consid- 
eration. The  case  of  Catlin  v.  Trustees, 
etc.,  lis  N.  Y.  183,  20  N.  E,  Rep.  864,  we  un- 
derstand to  be  In  harmony  with  the  views 
herein  expressed.  In  that  case  a  legacy  of 
950,000  had  been  left  to  Trinity  College,  a 
^Connecticut  corporation.  The  chief  ques- 
tion discussed  was  as  to  whether  the  per- 
sonal estate  of  the  college  was  exempt,  un- 
der the  Revised  Statutes  exempting  prop- 
erty from  taxation.  1  Rev.  St.  (6th  Ed.) 
'982,  5  ^-  Subdivision  8  exempts  "every 
building  erected  for  the  nee  of  a  college,  in- 
corporated academy,  or  other  seminary  of 
it.'aming;  every  building  for  public  wor- 


ship; every  school-house,  conrt-house,  and 
lail;  and  the  several  lots  whereon  such 
buildings  are  situated,  and  the  furniture 
belonging  to  each  of  them. "  It  was  clear, 
from  the  provisions  of  this  section,  that 
the  personal  property,  other  than  the  fur- 
niture, was  not  exempt.  It  was  claimed, 
however,  that  the  personal  property  was 
made  exempt  under  subdivision  7,  which 
provides  for  the  exemption  of  the  "person- 
al estate  of  evei7  incorporated  company 
not  made  liable  to  taxation  on  Its  capital 
stock  in  the  fourth  title  of  this  chapter." 
It  was,  however,  held  that  Incorporated 
companies  therein  referred  to  were  intend- 
ed to  designate  business  and  stock  corpora- 
tions, which  under  the  provisions  of  the 
chapter  were  exempted  from  taxation  on 
their  capital,  and  that  it  did  not  embrace 
Incorporated  colleges  or  chnrches. 

The  Vassar  Brothers  Home  for  Aged 
Men,  in  the  city  of  Ponghkeepsle,  waa  in- 
corporated under  the  general  act  for  char- 
itable purposes,  and  Its  certificate  of  incor- 
poration provides  that  its  particular  busi- 
ness and  object  is  "  the  support  of  respect- 
able, aged,  indigent,  Protestant  men,  who 
are  unableto  support  themselves,  and  who 
have  been  actual  residents  of  the  city  of 
Ponghkeepsle  for  five  years  next  preceding 
the  application  for  snch  support.*  The  by- 
laws of  the  board  of  trustees,  among  oth- 
er things,  provide  "  that  the  proposed  ben- 
eficiary shall  be  at  least  of  the  age  of  sixty- 
five  years,  unless.  In  a  special  case,  by  a 
three-fourths  vote  of  the  trustees,  the  age 
shall  be  fixed  at  sixty  years,  and  he,  or 
some  one  in  his  behalf,  in  case  the  appli- 
cation is  favorably  acted  upon,  shall  pay 
to  the  treasurer,  to  belong  absolutely  to 
the  home,  the  sum  of  two  hundred  and 
fifty  dollars,  should  the  accepted  appli- 
cant be  between  the  ages  of  sixty-five  and 
seventy  years;  the  sum  of  two  hundred 
dollars,  should  he  be  between  the  ages  of 
seventy  and  seyenty-flve;  the  sum  of  one 
hundred  and  fifty,  should  he  be  between 
the  ages  of  seventy-five  and  eighty  years; 
the  sum  of  one  hundred  dollars,  should  he 
be  of  the  age  of  eighty  years  or  upwards; 
and,  if  an  applicant  has  any  property,  he 
shall  be  required  to  transfer  the  same,  by 
suitable  methods,  to  the  home."  Corpo- 
rations are  given  the  power  to  make  by- 
laws, not  inconsistent  with  any  existing 
law,  for  the  management  of  its  property, 
the  regulation  of  Its  affairs,  etc.  2  Rev. 
St.  (7th  Ed.)  1531,  §  6.  The  home  Is  not 
exempt  under  the  provisions  of  any  special 
act.  It  exempt,  it  is  because  of  Its  being 
an  almshouse,  within  the  provisions  of 
the  Revised  Statutes,  to  which  we  have 
already  referred.  It  would  be  an  alms- 
house were  it  not  for  the  fact  that  under 
its  by-laws  an  entrance  fee  is  charged  to 
those  seeking  its  benefits.  Association  for 
Benefit  of  Colored  Orphans  v.  Mayor,  etc., 
104  N.  Y.  581, 12  N.  E.  Rep.  278. 

It  is  claimed  that  the  by-laws  referred  to 
are  unauthorized,  and  inconsistent  with 
the  provisions  of  the  charter;  that  the 
business  and  object  was  the  support  of 
respectable,  nged,  indigent,  Protestant 
men  who  were  unable  to  support  them- 
selves. However  this  may  be,  we  are  of 
the  opinion  that  the  charges  authorized 
by  the  by-laws  do  not  operate  to  deprive 
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the  boineol  the  e;cemption  to  wtateb  it  oth- 
erwise would  be  entitled.  Tbe  home  was 
founded,  iDGorporated,  endowed,  and  so 
far  baa  been  Babstantlally  maintained,  by 
charity.  Its  object,  as  we  haveseen, lathe 
support  of  the  agred  and  Indigent  wbo  are 
unable  tu  support  themselves.  It  pos- 
Besaes  no  element  of  private  or  corporate 
gain,  and  whatever  Income  It  may  derlvn 
is  devoted  to  the  charity  for  which  It  was 
Incorporated.  In  the  case  of  Philadelphia 
V.  Women's  Christian  Ass'n,  125  Pa.  St. 
672, 17  Atl.  Rep.  475.  the  defendant  main- 
tained a  house  for  the  lodging  of  women 
who  were  dependent  upon  their  own  exer- 
tions for  support,  and  who  did  not  receive 
more  than  six  dullara  per  week  as  wages. 
Tbe  assuciation  charged  them  from  three 
to  three  and  one-half  dollars  per  week  for 
their  board  and  lodging.  It  wan  held  to 
be  exempt  from  taxation;  that  it  was 
essentially  a  public  charity,  free  from  tbe 
element  of  gain ;  and  that  Its  character  as 
a  charitable  institution  was  not  destroyed 
by  reason  of  tbe  revenue  It  received  from 
the  recipients  of  its  bounty.  In  North- 
ampton Co.  V.  Lafayette  College,  128  Pa. 
Kt.  182, 18  Atl.  Bep.  616.  a  tuition  fee  of  $45 
per  annum  wan  charged  in  the  classical 
and  general  sclentiiic  couroe,  and  f  76  in 
the  technical  course,  to  students  who  were 
able  to  pay  tbe  same.  The  college  build- 
ings were  erected  and  the  college  substan- 
tially maintained  by  voluntary  gifts  and 
donations.  It  was  held  to  be  a  purely 
charitable  Institution,  and  exempt  from 
taxation,  notwithstanding  that  a  por- 
tion of  its  annual  expenses  were  paid  by 
tuition  fees  received  from  its  students.  In 
Gooch  V.  Association  for  Belief  of  Aged 
Indigent  Females,  100  Mass.  558,  it  was 
held  that  a  curporatjon  established  for 
the  support  of  pour  and  old  women, 
which  devotes  all  of  its  funds  to  the  sup- 
port of  sncb  wcrraen  in  its  home,  and  is  no 
source  of  profits  to  its  members,  is  a  char- 
itable corporation,  although  It  requires  a 
payment  of  money  as  a  requisite  for  ad- 
mitting the  women  into  its  home,  and  a 
transfer  to  it  of  all  of  the  property  that 
tbe  beneficiary  may  have.  And  in  McDon- 
ald T.  Massachusetts  General  Hospital,  120 
Mass.  432.  it  was  held  that  a  corporation, 
the  object  of  which  is  to  provide  a  general 
hospital  for  pick  and  insane  persons,  hav- 
ing nocapltal  stock  nor  provision  for  mak- 
ing dividends  or  profits,  deriving  its 
funds  mainly  from  public  and  private 
charity,  and  holding  them  in  trust  tor  the 
object  of  sust^aining  the  hospital,  conduct- 
ing its  affairs  for  tbe  purpose  of  adminis- 
tering to  the  comfort  of  the  sick,  without 
expectation  or  right  on  the  part  of  those 
immediately  Interested  in  the  corporation 
to  receive  compensation  tor  their  own 
benefit,  is  a  public  charitable  institution ; 
and  the  fact  that  its  rules  require  of  its 
patients  payment  fur  their  bonrd,  ac- 
cording to  their  circumstances  and  the  ac- 
commodation they  receive,  do  not  render 
it  the  lees  a  public  charity.  The  case  of 
Seminary  v.  Cramer.  98  N.  Y.  121.  orlg- 
1nate<l  under  the  subdivision  of  the  statute 
already  referred  to  in  reference  to  the  ex- 
emption of  colleges,  incorporated  acade- 
mies, or  sentlnaries  of  learning.  During 
the  summer  months  the  school  buildings 


were  leased  as  a  summer  botel  or  board- 
ing-house, and  yet  it  was  held  that  the 
seminary  did  not  waive  or  forfeltlts  right 
to  exemption.  We  are  aware  that  a  dif- 
ferent conclusion  has  been  reached  by  the 
surrogate  in  New  York,  and  by  the  general 
termof  thefiratdepartment.  In  reKeech's 
Estate,  7  N.  Y.  Supp.  331,  affirmed,  11  N. 
Y.  Rnpp.  265;  In  re  Lenox's  Estate,  9  N.  Y. 
Supp.  895;  In  re  Vanderbllt's  Estate,  10  N. 
T.  Supp.  239-242.  But  this  result  would 
hardly  be  in  keeping  with  the  general  pol- 
icy of  the  state  government,  which  baa 
been  to  foster  and  encourage  charitable 
institutions  of  the  character  of  the  one  un- 
der consideration,  and  where  it  operates 
to  relieve  the  public  from  tbe  support  of 
the  poor  and  indigent,  thus  relieving  the 
public  of  the  burden  that  It  otherwise 
would  have  to  assume,  to  regard  It  as  an 
almshouse,  and  as  sncb  exempt  from  tax- 
ation. 

Vassar  College  was  Incorporated  by  chap- 
ter 2  of  the  Laws  of  1861,  under  the  name 
of  Vassar  Female  College.  Its  object,  as 
stated  in  the  act,  was  to  promote  the  ed- 
ucation of  young  women  In  literature,  sci- 
ence, and  the  arts.  It  was  given  power 
"to  purchase,  take,  and  hold,  by  gift, 
grant,  or  devise,  •  •  •  any  real  and 
personal  property,  the  yearly  Income  or 
revenue  of  which  shall  not  exceed  the  value 
of  forty  thousand  dollars."  By  chapter 
39  of  the  Laws  of  1862  It  was  provided 
that  "  the  real  and  personal  property  of 
Vassar  Female  College,  to  the  extent  it  is 
by  its  act  -  of  incorporation  authoriied  to 
hold  the  same,  is  hereby  exempted  from 
taxation."  We  have  already  discussed 
the  question  of  complete  immunity  from 
taxation,  and  from  tbe  conclusion  reached 
it  follows  that  the  college  would  be  ex- 
empt, unless  the  yearly  income  from  Its 
real  or  personal  property  shall  exceed  in 
value  the  sum  of  f40,000.  We  gather  from 
the  evidence  that  but  little,  if  any,  Income 
is  derived  from  the  real  estate  of  the  col- 
lege. It  is  possessed  of  a  farm  which  is 
largel.v  used  for  walks  and  pleasure 
ground  by  the  students.  It  produces 
some  income,  but  the  expense  of  maintain- 
ing it  la  said  to  about  equal  the  Income. 
The  personal  estate  invested  produces  an 
income  annually  of  about  $26,000.  We 
are  not  informed  as  to  the  amount  that 
would  be  required  to  bring  the  income  up 
to  the  statutory  limit.  Tbe  suiTogate 
baa  not  favored  us  with  any  findings  up- 
on the  question,  and  we  are  left  without 
evidence  upon  which  we  can  determine  the 
fact.  The  courts  below  appear  to  have 
been  of  tbe  opinion  that  the  determination 
of  this  fact  was  not  essential  or  material, 
and  to  this  extent  weareincllnedtoadopt 
their  views.  Under  the  act  of  Incorpora- 
tion, the  college  has  capacity  to  take  and 
hold  property  only  to  the  extent  of  tbe 
limit  prescribed  by  the  statute;  beyond 
that,  its  capacity  or  power  ceases.  Its 
property  is  exempt  from  taxation  to  the 
extent  of  its  power  to  take  and  hold,  it 
follows  that,  if  it  baa  power  to  take  the 
whole  or  any  part  of  the  bequest  in  quea- 
tion,  the  same  would  be  exempt.  The 
question  as  to  whether  It  can  take  the 
whole  of  the  bequ«>8t  is  not  now  before  us. 
It  was  said  upon    the  argument  to  be 
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riending  Id  the  court  of  upp'ealB,  bat, 
whether  It  iu  or  not,  we  think  we  may 
HBfely  trust  the  heirs  at  law  to  look  after 
their  iuterest,  and  the  attorney  general 
to  see  that  the  college  does  not  exceed  its 
corporate  powers.  The  orders  Bbonid  be 
reversed,  and  the  proceedings  dismissed, 
with  costa.     All  concur. 


(in  N.  T.  C36) 

Getty  v.  Town  of  Hamlin  et  &I. 

(Court  of  Appeals  of  New  York,  Second  DtoU- 
ion.    April  21,  1891.) 

HiOHWATS— Defbcts— Fersonxl  Injusizb— Nbo- 

LlOENOK— EVIDSKOB. 

In  an  action  against  a  town  for  injuries 
sustained  by  reason  of  ttie  defective  approaches 
to  a  bridge  in  tbe  highway,  evidence  that,  after 
the  accident,  the  highway  commissioner  repaired 
the  approaches  and  abntments,  and  that  he  deemed 
it  necessary  to  make  these  repairs,  is  inadmissible 
for  the  purpose  of  proving  defendant's  negligenee. 
Reversing  8  N.  T.  Snpp.  19U. 

Appeal  from  supreme  court,  general 
term,  filth  department. 

Cussina  C.  Da.  vy,  for  appellants.  J,  D. 
Decker,  for  respondent. 

Parker,  J.  This  action  was  brought  to 
recover  damages  which  theplalntltflnslHts 
were  occasioned  by  a  defective  highway. 
At  the  point  In  question  Sandy  creek  Is 
on  the  boundary  line  between  the  town  of 
tlamlin.  In  the  county  of  Monroe,  and  the 
town  of  Kimball,  In  tbe  county  of  Orleans, 
over  which  a  bridge  Is  eonatrncted  which 
constitutes  a  part  of  the  highway  leading 
from  onetown  Into  theother;  and  becanse 
of  such  situation  it  Is  asserted  that  by 
statute  the  towns  are  Jointly  liable  to 
keep  such  bridge  and  its  approaches  In  re- 
pair, and  for  a  failure  to  perform  that 
duty  they  are  liable  to  respond  la  dam- 
ages for  such  injuries  as  may  have  been 
occasioned  because  of  an  omission  to  per- 
form such  obligation.  The  complaint  al- 
leges that  on  and  prior  to  the  26th  day  of 
April,  18K4,  the  date  of  the  happening  of 
tbe  accident,  the  highway  on  the  north 
(>nd  or  side  of  the  bridge  was  greatly  out 
of  repair,  theabntments  of  thebrldge  hay- 
ing become  dilapidated  and  fallen  out,  so 
that  tbe  road-bed  in  the  highway  support- 
ed and  kept  In  place  by  the  abutments 
was  caved  in,  broken  out,  and  greatly  im- 
paired ;  that  there  were  great  holes  In  the 
Bighway  made  by  the  earth  caving  in  and 
dtiding  out  of  tbe  road-bed,  caused  in  part 
by  the  impairment  of  said  abutments,  so 
tbat  said  bridge  and  approaches  were  in 
an  unsafe  and  dangerous  condition  for 
travel.  The  answer  denied  that  the  ap- 
proaches to  the  bridge  and  the  bridge 
-were  in  an  unsafe  and  dangerous  con- 
dition for  pnblic  travel  at  the  time  of 
the  accident,  and  that  question  was 
citaarply  litigated  on  the  trial.  As  to 
the  happening  of  tbe  accident,  the  plain- 
tiff testified :  "Before  I  got  to  the  bridge 
I  observed  on  the  west  side  of  the  road 
a  pile  of  Btave-boltB  piled  np  perhaps 
six  feet  or  thereabouts.  Before  I  passed 
the  stave-bolts  I  saw  the  bridge,  and  saw, 
as  I  came  opposite  this  pile  of  stave-bolts, 
that  the  hank  had  slid  off  on  the  east  side 
of  the  embankment  at  the  north  end  of 
tbe  bridge.    I  reined  my  horses  to  one  side 


of  tbe  road  as  far  as  I  coiild,  and'  I  was' 
driving  with  the  greatest  of -care  to  avoid 
this  hole,  because  the  approach  to  the 
bridge  is  very  narrow.  As  I  approached 
tbe  Btave-boits  I  came  opposite  a  pile  of 
sand  piled  over  in  the  lot, — white  sand, 
lake  sand,  I  suppose, — on  the  west  side  of 
the  road,  on  the  north  side  of  the  creek. 
Just  then  my  off  mare  shied  violently  and 
BUddenly  against  the  other  one,  and  crowd- 
ed her  across  on  the  east  side  of  the  road, 
and  she  stepped  her  leg  into  this  hole, 
and  tbey  both  sprang  on  tbe  bridge  on 
the  Jnmp,  and  the  wheel  came  against  tbe 
bridge  timber,  which  was  exposed  six  or 
eight  Inches.  I  remember  nothing  more. 
I  couldn't  tell  how  wide  the  road-bed,  the 
natural  road-way,  in  its  intact  condition, 
was;  but  tbe  bridge  where  you  go  ou  Is 
thirteen  feet. "  The  bridge  Is  thirteen  feet 
between  therailings.  The  road  widensout 
as  you  gu  north.  I  should  say  the  cave- 
off  on  the  east  side  of  the  road  was  with- 
in six  or  eight  inches  of  the  track  made  by 
the  wheel.  Tbe  bunt  beam  of  the  bridge 
was  exposed  inside  of  tbe  east  railing  per- 
haps two  feet.  He  also  testified  tbat  on 
the  east  side  of  the  bridge  "there  was  no 
guard;  no  railing  of  any  kind."  Against 
defendants'  objection  and  exception  tbe 
plaintiff  was  further  permitted  to  show 
that,  subsequent  to  the  accident, -guards 
were  erected,  where  they  were  placed,  and 
whether  the  commissioner  deemed  their 
erection  necessary,  as  will  appear  from 
the  following  questions  and  answers: 
"Question.  These  guards  tbat  are  there 
now  are  put  upon  this  retaining  wall,  are 
they  not?  Answer.  Inside  of  the  retain- 
ing wall,  between-the  bridge  and  the  re- 
taining wall;  Just  inside  of  the  railing. 
Thoy  are  not  fastened  into  the  retaining 
wall.  Q.  You  put  up  these  guards  on  the 
east  side  and  on  the  west  side  because  you 
deemed  guards  were  needed  there,  did  you? 
A.  Yes,  sir."  Again,  plaintiff's  testimony 
tended  to  show  that  the  retaining  wall  on 
the  east  side  had  become  out  of  repair, 
and  the  upper  part  of  It  fallen  off,  thus 
permitting  the  earth  to  slide  down,  result- 
ing In  the  holes  or  depressions  complained 
of.  This  evidence  was  controverted  by 
witnesses  on  the  part  of  the  defendants, 
and,  against  defendants'  objection  that 
the  evidence  was  incompetent  and  imma- 
terial, the  plaintiff  was  further  permitted 
to  show  that,  after  the  happening  of  the 
accident,  a  new  abutment  and  retaining 
wall  was  built  in  the  place  of  the  wall 
which  the  plaintiff  contended  was  so  out 
of  repair  as  to  cause  tbe  formation  of  tbe 
holes  and  depressionsin  the  road-bed  com- 
plained of.  The  witness  was  also  asked : 
"Question.  Tbe  retaining  wall  which  you 
put  on  the  east  side,  you  put  there  because 
you  deemed  one  was  needed?"  to  which, 
against  defendants'  objection  and  excep- 
tion, the  plaintiff,  by  discretion  of  the 
court,  answered:  "Yes,  sir;  the  old  abut- 
ment under  tbe  north  end  of  the  bridge 
we  took  down,  becanse  It  was  out  of  re- 
pair, and  built  a  new  one.  I  deemed  a 
new  one  was  needed  for  freshets.  I  built 
a  new  abutment  there,  because  I  deemed 
a  new  one  was  needed."  Itbas  been  so 
frequently  determined  by  this  court  that 
evidence  of  this  cbaracter  is  not  admisBl-: 
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ble  aguiUBt  a  defendant,  for  tbe  pnrpofse 
of  pruvlnsr  negligence,  tbat  farther  com- 
ment need  not  now  be  made.  Corcoran  ▼. 
Village  of  PeekBkill,  1U8  N.  Y.  161, 15  N.  E. 
Bep.  309 ;  Dougan  v.  Transportation  Co. ,56 
N.T.I;  Balrd  V.Daly, 68 N.T. 647.  And  as 
Judge  Eahi.  remarks  In  Corcoran's  Case: 
"  Wblle  aacb  evidence  has  no  legitimate 
bearing  upon  tbe  defendant's  negligence  or 
knowleilge,  its  natural  tendency  Is  un- 
doubtedly to  prejudice  and  Influence  tbe 
mlndH  of  the  Jury."  Our  attention  has 
been  called  to  other  rulings  of  the  trial 
court  whlcb  the  defendants  assign  for  er- 
ror, but,  as  the  rulings  already  considered 
demand  a  reversal  of  the  Judgment,  they 
need  not  be  discussed.  The  judgment 
should  be  reversed.  All  concur,  except 
Bbadlrt  and  Uaiuht,  JJ.,  not  voting. 


(m  N.  T.  84) 

Crossman  et  ah  v.  nmvRBBAi<  Bobber  Co. 

(Court  0/  Armeala  qf  New  York,  Second,  Diwin- 
ion.    April  21.  1891.) 

AonoNS— Elsotion— Btidbnob— ABATZHEirr  or 
AonoH. 

1.  Where  a  sale  and  delivei^  of  goods  is  in.' 
duoed  by  fraudulent  representations  on  the  part 
of  the  purchaser,  a  corporation,  as  to  Its  solvency, 
the  seller  is  not  baned  from  suing  the  purchaser 
on  the  notes  given  for  the  price,  because  before 
the  notes  became  due  the  seller  sued  the  pur- 
d^aser  in  attachment,  and  also  filed  a  bill  in 
chancery  against  it  as  an  insolvent  corporation. 
Such  proceedings,  being  for  tha  purpose  of  col- 
lecting the  debt,  are  in  afOrmanoe  of  tbe  sale, 
and  not  Inconsistent  with  a  suit  on  the  notes  for 
the  same  purpose. 

2.  Where  suit  is  broaght  on  the  notes,  plain- 
tiffs, in  order  to  prevent  tbe  attachment  and  chan- 
cery proceedings  firom  operating  by  way  of  abate- 
ment of  tbe  stut,  may  show  that  the  attachment 
was  discontinued,  ana  that  the  clianoery  proceed- 
ings were  fruitless. 

Reversing  8  K.  T.  Snpp.  689. 

Appeal  from  judgment  entered  pursuant 
to  order  of  tbe  general  term  of  tbe  superior 
court  of  tbe  city  of  New  York,  denying 
new  trial,  and  directing  judgment  un  ver- 
dict In  favor  of  tbe  defendant.  The  plain- 
tiffs, partners  doing  business  In  the  firm 
name  of  W.  H.  Crossman  &  Bro.,  in  tbe 
city  of  New  York,  about  the  Ist  of  May, 
1888,  sold  and  delivered  tu  tbe  defendant, 
a  corporation  of  the  state  of  New  York, 
a  quantity  of  goods,  at  the  price  of  f9,- 
909.  for  which  the  defendant  gave  them  its 
three  promissory  notes  of  date  May  5t 
1888,  payable  to  the  order  of  the  plaintiffs. 
This  action  was  brought  upon  the  one  of 
them  made  for  $8,166.61,  payable  at  four 
months.  The  defense  alleged  is  that  be- 
fore any  of  the  notes  matured  tbe  plain- 
tiffs, by  bill  in  chancery  in  tbe  state  of 
New  Jersey,  and  by  attachment  in  the 
supreme  court  of  that  state,  had  taken 
proceedings  founded  upon  alleged  fraud 
in  the  purchase  by  the  defendant,  and  that 
by  so  doing  the  plaintiffs  had  made  an 
election  of  remedy  Inconsistent  with  that 
of  this  action.  The  trial  court  held  tbat 
such  defense  was  eelablisbed.  and  directed 
a  verdict  for  the  defendant.  Upon  tbat 
subject  It  appears  that  the  defendant  was 
engaged  in  business  in  New  Jersey;  and 
that  on  the  1st  of  August,  1888,  the  plain- 
tiffs instituted  a  proceeding    by  attach- 


ment In  tbe  supreme  court  of  that  state 
against  tbe  property  of  tbe   defendant, 
and  tbat  a  few  days  after  tbe  plaintiffs 
filed   a   bill   in   chancery   in    tbat    state 
against  the  defendant,  as    an    Insolvent 
corporation,  alleging  its  insolvency,  and 
its  indebtedness  to  tbe  plaintiffs  for  goods 
obtained  from  them;  and  that  thedelivery 
of  the  goods  to  it  was  brought  about  by 
fraud,  in  tbat  the  president  of  tbe  defend- 
ant represented   to  the  plaintiffs  tbat  the 
company  was  perfectly  solvent,  by  which 
the  plaintins  were  induced   to  deliver  the 
goods,  and    take  tbe  promissory   notes, 
which  they  "bring  into  court  and  tender 
themselves  willing  to  surrender,  under  tbe 
direction  of  the  court:"  that  such  repre- 
sentations were  untrue,  as  the  corpora- 
tion was  then  insolvent,  and   known    by 
such  president  to  be  so;  and   added  tliat 
they  ** repudiate  the  contract,  and  would 
take  back  tbe  materials  delivered.   If    It 
were  possible  to  do  so;"  and  the  prayer 
for  relief  was  that  a  receiver  be  appointed 
and  injunction  issue.    A  receiver  was  ap- 
pointed, whose  duty  it  was  to   take   pos- 
session of  all  the  property  of  the  defend- 
ant in  the  state  of  New  Jersey,  witb   a 
view  to  tbe  ultimate  distribution  of   the 
proceeds  among  its  creditors,  as  provided 
by  the  statute  of  that  state  relating   to 
proceedings   against   insolvent    corpora- 
tions.    As   the  defendant  did  not  answer 
the  bill,  its  insolvency  may  be  assumed. 

Carlisle  Norwood,   Jr.,  for   appellants. 
Benjamin  Estea,  for  respondent. 

Bradlkt,  J.,  {after  atattng  tbe  facta  as 
above.)  The  question  arises  whether  tbe 
proceedings  taken  by  tbe  plaintiffs  in  tbe 
courts  of  New  Jersey  constituted  an  elec- 
tion of  remedy  inconsistent  with  that 
which  they  seek  to  enforce  by  this  action 
upon  the  note  taken  by  them  for  a  por- 
tion of  the  consideration  of  tbe  sale  of  the 
goods,  which  was  the  subject  of  those 
proceedings  in  that  state.  Those  proceed- 
ings were  taken  there  with  a  view  to  tbe 
collection  of  the  purchase  price  of  the 
goods  sold,  and  such  price  is  represented 
by  the  notes.  Th6  rule  is  well  settled  that, 
when  a  party  has  elected  to  adopt  and 
has  pursued  one  of  two  inconsistent  reme- 
dies, he  is  not  permitted  to  afterwards 
avail  himself  of  the  other.  In  Comyn's 
Digest,  "Election,"  it  Is  said:  "If  a  man 
once  determines  his  election,  it  shall  be  de- 
termined forever ;  as,  if  an  obligation  de- 
livered to  the  use  of  A.  be  refused  when 
he  Is  first  informed  of  it,  be  cannot  after- 
wards accept  it."  And  tbe  same  author 
adds:  "But  where  an  election  is  of  sev* 
eral  remedies,  if  he  chooses  one  he  may  aft- 
erwards have  the  other  in  personal  cases, 
as  where  be  has  election  of  several  ac- 
tions." It  is  the  inconsistency  of  the 
remedy  sought  with  that  he  has  before 
adopted  and  pursued  which  determines 
tbe  right  of  a  party  as  between  tbem ; 
and  this,  as  the  consequence,  is  founded 
upon  tbe  principle  tbat  the  other  party 
ma.y  otherwise  be  in  some  manner  preju- 
diced In  respect  to  a  defense  or  cause  of  ac- 
tion by  the  abandonment  of  the  one  and 
resort  to  the  other  of  such  remedies.  But 
whether  or  not  that  is  the  eSect  is  not 
the  subject  of  inquiry.    In  the  case  where 
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a  party  may  ivsort  eitber  to  an  action 
upon  contract  or  in  tort,  the  election  l>e- 
tween  them  concludes  him.  And  the  qnes- 
tlon  has  more  frequently  arleen  where  a 
purchaae  of  property  Ib  obtained  byfrand. 
Then,  after  the  seller  baa  elected  to  re- 
scind the  sale,  and  has  proceeded  for  the 
purpose  of  recovery  of  the  property  or  for 
]t«  conTersion,  he  denies  to  himself  the 
rieht  to  abandon  that  remedy,  and  seek 
to  recover  in  affirmance  of  the  sale;  and 
the  effect  is-  the  same  when  his  election  is 
effectnally  made  to  prosecute  for  recovery 
of  the  purchase  money  with  knowledge  of- 
the  fraud.  He  then  has  lost  his  right  to 
rescind  the  sale  and  reclaim  the  property. 
Moller  V.  Tuska.  87  N.  Y.  166;  Conrow  v. 
Little,  115  N.  Y.  387,  22  N.  E.  Rep.  846; 
Terry  r.  Monger,  121  N.  Y.  162.  24  N.  E. 
Rep.  272.  And  the  same  mle  la  applica- 
ble to  other  cases,  where  there  are  two 
exlRtlnK  and  substantially  inconsistent 
remedies.  Then  the  adoption  and  pursuit 
of  one  of  them  excludes  from  the  party  the 
benefit  of  the  other.  Bodermnnd  v.  Clark, 
46N.  Y.  364;  Fowler  v.  Bank.  113  N.  Y. 
450,  21  N.  E.  Rep.  172;  Kennedy  v.  Thorp, 
51  N.  Y.  174;  LIttlefleld  v.  Brown,  1  Wend. 
398.  Bat  that  incumpatihllity  is  not  ap- 
plicable to  the  present  case.  The  attach- 
ment proceedlnt;  in  New  Jersey  was  insti- 
tnted  and  had  in  afflrmance  of  the  sale  of 
the  goods  to  collect  the  purchase  money, 
aud  the  purpose  of  the  suit  in  chancery 
there  was  the  same.  Neither  waa  founded 
upon  rescission  of  the  contract  of  sale. 
Pursuant  to  the  statute  of  that  state  un- 
der which  the  bill  was  filed,  providing  for 
proceedings  by  creditors  of  insolvent  cor- 
porations, domeBtic  and  foreign,  the  plain- 
tiffs filed  their  bill,  and  caused  the  ap- 
pointment of  a  receiver  of  the  property  of 
the  insolvent  defendant.  It  is  true  that  in 
the  bill  they  alleged  fraud  on  the  part  of 
the  defendant  in  making  the  purchase,  and 
offered  to  surrender  the  notes  under  the 
direction  of  the  court.  But  reference  must 
be  had  to  the  nature  of  the  bill.  In  view 
of  its  purpose,  and  of  the  statute  under 
which  it  was  filed,  to  determine  the  clmr- 
acter  of  the  suit.  It  is  seen  that  it  was 
founded  upon  the  debt  arising  out  of  the 
iinle  and  purchase  of  the  goods,  and  insti- 
tuted to  collect  the  purchase  money.  The 
consideration  of  the  sale  was  what  the 
plalntlfhi  sought  to  recover,  and  the  at- 
.  tachment  proceeding  and  the  chancery 
suit  were  in  the  nature  of  proceedings  tn 
rem  for  that  purpose.  It  cannot,  there* 
fore,  properly  be  said  that  the  plaintiffs 
Bought  to  or  did  avoid  the  contract  of 
sale:  but  that  they  did,  lor  the  purpose 
of  an  earlier  remedy  to  obtain  the  pnr^' 
chase  money, seek,  by  reason  of  the  alleged 
fraud,  to  be  relieved  from  the  credit  given. 
This  did  not  have  the  effect  to  otherwise 
Impair  the  contract  of  sale.  Welgand  v. 
Sichel,  4  Abb.  Dec.  505,  "42  N.  Y.  120.  In 
the  salt  and  proceedings  there,  as  in  the 
action  here,  the  purpose  waa  to  recover 
or  collect  the  price  for  which  the  goods 
were  sold.  So  far  there  is  no  inconsist- 
ency of  remedy.  The  credit  was  there 
Rooght  to  be  repudiated  for  the  fraud, 
becanse  the  stipulated  time  of  payment 
▼,27N.B.no.4— 26 


bad  not  then  expired.  This  action  was 
brought  after  the  expiration  of  that  time, 
and  is  founded  upon  the  promise  of  the 
defendant,  furnished  by  its  note,  to  pay 
such  amount  of  the  purchase  money.  The 
giving  of  the  notes  was  not  a  payment, 
but  their  apparent  effect  was  a  Buspeasion 
of  the  right  of  action  to  recover  It.  If  the 
plaintiffs  had  recovered  in  ttssuwpslt  up- 
on the  implied  promise  to  pay  for  the 
goods  the  amount  of  the  purchase  price, 
they  would  have  been  required  to  surren- 
der the  notes.  But  this  they  did  not  do, 
and  they  still  hold  the  note  in  question. 
In  effect,  it  is  an  express  promise  to  pay 
so  much  of  the  purchase  money.  It  is  not 
seen  how  the  remedy  by  this  action  is  in- 
consistent with  that  founded  npon  the 
implied  promise  to  pay  for  the  goods ;  the 
practical  effect  is  the  same,  and  both  pro- 
ceed upon  the  affirmance  of  the  sale. 
While  the  action  upon  the  note  is  not  con- 
sistent with  the  repudiation  and  proceed- 
ing in  disregard  of  the  credit  in  the  courts 
of  New  Jersey,  the  incompatibility .  in 
practical  effect  had  relation  to  the  time  of 
application  of  remedy,  and  not  substan- 
tially to  its  nature  or  purpose.  The  con- 
clusion follows  that  the  defense  cannot 
effectually  rest  upon  the  doctrine  of  elec- 
tion of  remedies,  as  those  pursued  in  the 
New  Jersey  courts  were  not  inconsistent 
in  their  purpose  and  eSect  with  that  of 
this  action.  But  relief  from  that  defense 
does  not  necessarily  enable  the  plaintiffs 
to  recover  here.  When  it  appeared,  aa 
alleged,  that  the  plaintiffs  had  taken  the 
proceedings  by  attachment,  and  in  the 
chancery  suit  in  that  state,  their  pendency 
there  presumptively  operated  by  way  of 
abatement  of  the  present  action,  else  the 
plaintiffs  may  have  had  the  means  ot 
twice  collecting  the  same  debt  against 
the  defendant.  Embree  v.  Hanna,  5  Johns. 
101.  The  plaintiffs,  however,  if  the  facts 
permitted,  may  have  shown  that  those 
proceedings  had  been  discontinued,  or,  as 
they  did  not  charge  the  defendant  person- 
ally with  the  debt,  that  neither  of  them 
was  effectual  to  produce  any  fund  to  ap 
piy  npon  their  claim,  or  that  they  could 
be  productive  of  a  sum  applicable  to  it, 
snfficient  partially  only,  and  to  what  ex- 
tent, to  satisfy  it.  The  plain tifin  offered  to 
prove  that  the  attachment  proceeding  had 
been  dIscontinue<l ;  also  offered  evidence 
in  relation  to  proceedings  founded  upon 
the  chancery  suit,  with  the  view,  as 
claimed,  of  making  it  appear  that  noth* 
ing  had  been,  or  could  by  them,  as  cred- 
itors of  the  defendant,  be,  realised  by  such 
proceedings;  and  that  such  suit  waa  un- 
productive, through  the  action  of  the  re- 
ceiver, for  such  purpose.  Those  facts 
were  essentially  Important,  and,  if  per- 
mitted to  prove  them,  it  must,  tor  the 
purposes  of  the  question  here,  be  as- 
sumed that  they  would  have  been 
Bbown  by  evidence  legitimate  for  that 
purpose.  The  exclusion  of  the  evidence 
BO  offered  waa  error,  and  for  that  reason 
the  Judgment  should  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  fhe 
event.  All  concar,  except  Vaxs  and  Bbowm« 
JJ.,  absent* 
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HiiNxiGAN  et  &1.  y.  MoRRiBSEY  et  a.1. 

{Court  of  Appeals  of  New  York,  Second  IXwfs- 
ion.    April  SI,  1891.) 

Partnership — Aoreement  to  Assinni— Fbitatb 
Liabilities — Notation. 

1.  Where  two  persons,  owning  different  stores, 
form  a  copartnership,  to  the  capital  of  which 
each  contribates  the  stock  he  has,  and  prooeed  to 
open  a  partnership  account.  In  which  the  monejr 
derived  from  the  sale  of  the  goods  is  deposited, 
and  afterwards,  on  disagreeing,  one  buys  tha  other 
out,  paying  for  his  interest,  consisting  of  stock 
valued  at  (1,600,  upon  which  there  was  owing 
only  $126,  there  is  sufBcient  evidence  to  support 
a  finding  tiiat  the  partnerstiip  assumed  the  debts 
of  the  individual  partners  owing  at  the  time  of 
its  formation. 

a.  Where  the  goods  of  the  individual  partners 
are  transferred  to  the  firm,  and  the  firm  agrees  to 
assume  the  balance  of  the  purchase  price  unpaid 
on  them,  the  agreement  inures  to  the  benefit  of 
creditors  holding  such  claims,  and  they  may  sue 
the  firm  upon  such  agreement. 
Reversing  8  N.  Y.  Bupp.  946. 

Appeal  from  anperior  court  of  New  York 
city,  treneral  terra. 

John  W.  Boothby,  for  appellants. 
James  C.  Foley  and  M.  A.  Kelloffg,  for  re- 
spondents. 

Haioht,  J.  TblB  action  was  broaght  to 
recover  pay  tor  goods  sold  and  delivered. 
A  portion  of  the  claim  is  admitted.  The 
controversy  is  over  an  item  of  fl,i{94.72, 
tor  SToods  sold  to  the  defendant  James  C. 
Allen  before  he  bad  entered  Into  copartner- 
ship with  the  defendant  Morrlssey.  It  ap- 
pears that  the  defemiuut  Allen  and  Mor- 
rlssey were  each  engaged  In  the  dry-goods 
business;  one  having  a  small  store  upon 
Third  avenne.  In  the  city  of  New  York, 
and  the  other  at  Greenpolnt.  Desiring  to 
nnlte  tlieir  business,  ttrey  entered  Into  a 
copartnerslilp,  taking  a  store  on  Third 
avenue.  The  articles  of  copartnorsbip 
provide  that  tbe  parties  are  to  contribute 
In  goods  and  money  to  the  partnership 
business,  as  the  books'  of  tbe  firm  will 
show.  The  referee  has  found  that  it  was 
mutually  understood  and  agreed  that  the 
firm  sbould  assnme  and  pay  tbe  debts  and 
liabilities  of  each  of  the  parties  then  ow- 
ing by  them,  respectively,  for  the  goods 
so  contributed  to  the  firm,  and  ordered 
judgment  for  the  plaintiffs.  The  general 
term  reversed  the  Judgment,  and  ordered 
a  new  trial.  Trdax,  J.,  In  dflivering  the 
opinion  of  the  court,  says  that  there  Is  no 
evidence  to  sostain  this  finding.  The  or- 
der reversing  the  Judgment  and  granting 
a  new  trial  does  not  state  that  it  was 
made  upon  a  question  of  fact.  We  most 
therefore  assume  that  it  was  made  upon 
questions  of  law.  Code,  S  13.38.  If,  how- 
ever, there  is  no  evidence  to  sustain  the 
finding.  It  would  be  a  ruling  upon  a  qnes- 
tion  of  law.  id.  §  993.  The  question  we 
are  therefore  called  upon  to  review  is 
whether  there  is  any  evidence  to  sustain 
the  finding  of  the  referee.  It  Is  true,  as 
stated  by  the  general  term,  there  is  no  di- 
rect testimony  from  either  party  ol  any 
such  express  agreement,  bat  that  there 
was  such  an  agreement  is  not  dependent 
upon  tbe  testimony  of  either  of  the  part- 
ners. It  may  be  established  the  same  as 
any  other  agreement,  from  such  facts  and 
circumstances  as  will  raise  an  Implication 
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that  such  an  agreement  was  made,  and. 
as  bearing  upon  such  Implication,  the  con- 
temporaneous acts  and  subsequent  con- 
duct of  tbe  parties  become  material. 
There  Is  nothing  In  the  articles  of  copart- 
nership, or  tbe  books  kept  by  the  firm, 
that  bears  upon  the  question.  Tbe  hus- 
band of  the  defendant  Morrlssey  was  her 
authorized  agent,  and  as  such  conducted 
tbe  business  on  her  part,  and  took  charge 
of  the  financial  affairs  of  the  firm.  It  does 
appear  that  the  understanding  was  that 
each  of  the  partners  should  take  an  ac- 
count of  his  stock  In  his  old  store,  ascer- 
tain the  value  thereof,  and  deduct  from 
such  value  the  amount  that  be  owed  upon 
it  for  Its  purchase,  and  that  the  surplus 
should  be  regarded  as  his  capital  in  tbe 
firm.  Neither  of  the  parties  appear  to 
bave  had  any  other  capital  than  that  rep- 
resented by  their  stock  of  goods.  Neither 
partner,  by  the  articles  of  copartnership., 
was  permitted  ,to  draw  more  than  $20  per 
week.  This  sum  was  doubtless  intended 
for  the  personal  expenses  of  themselves 
and  their  families.  It  would  not  go  far  iti 
the  extlDgoisbment  of  the  debts  owing  by 
them,  respectively,  upon  their  stock  of 
goods.  It  further  appears  that  they 
opened  an  account  at  a  bank  la  the  name 
of  the  copartnership,  in  which  the  money 
derived  from  the  sale  of  goods  was  depos- 
ited; that  from  time  to  time  Morrlssey 
drew  checks  In  tbe  name  of  tbe  firm  upon 
this  account,  in  payment  upon  the  old 
indebtedness  of  the  defendant  Morrlssey 
upon  the  stock  of  goods  contributed  by 
her;  and  again,  it  appears  that,  in  May 
or  June,  Morrlssey  received  from  tbe 
platntISs  a  bill  containing  tbe  items  of 
goods  purchased  from  them  by  the  defend- 
ants, including  the  old  account  against 
Allen  for  the  goods  sold  him,  and  there  is 
evidence  that  be  subsequently  agreed  to 
pay  the  same;  that  difiScultles  arose  be- 
tween tbe  partners,  and  about  the  Ist  of 
July  the  defendant  Morrlssey  purchased 
out  the  Interest  of  the  defendant  Alien, 
paying  him  therefor  fl25,  tbe  defendant 
Morrlssey  agreeing  to  take  all  tbe  stock  of 
goods,  accounts,  and  property  of  the  firm, 
and  assume  all  of  Its  liabilities;  that  the 
stock  of  goods  cuntribated  by  tbe  defend- 
ant Allen  inventoried  at  $1,603.45,  and 
that  substantially  that  amount  was  ow- 
ing thereon.  The  difficulty  between  the 
copartners  arose  over  the  claim  of  Morrls- 
sey that  Allen  had  contributed  no  capital. 
It  is  notclalmed  that  theflrm  bad  Buffered 
any  losses,  and  tbe  result  is  that,  under 
the  claim  as  now  made  by  the  defendant 
Morrlssey,  she  gets  the  entire  stock  of 
goods  contributed  by  the  defendant  Allen 
for  tbe  fl25  paid  him  to  retire  from  tbe 
firm.  Tbe  firm  only  continued  to  do  busi- 
ness about  60  days,  and,  in  the  absence  of 
any  losses,  it  would  hardly  be  supposed 
that  the  defendant  Allen  would  contribute 
goods  of  the  inventoried  value  of  $1 ,600, 
and  then  retire  from  the  firm  upon  receiv. 
ing  $125,  unless  be  had  understood  that 
the  goods  contributed  by  blm  were  to  be 
paid  tor  by  the  defendant  Morrlssey.  We 
agree  with  tbe  general  term  that  the  barn 
promise  of  tbe  defendant  Morrlssey,  or  of 
her  agent  on  her  behalf,  to  pay  Allen's. in- 
debtedness to  tbe  plalutitts,  not  being  in 
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writing,  woDid  not  be  binding  npon  ber. 
Bnt  the  fact  that  such  promise  was  made, 
in  connection  with  the  other  facts  appear- 
ing In  the  case,  becomes  quite  significant, 
as  bearing  npon  the  qoestion  as  to  wheth- 
er or  not  there  was  an  agreement  that  the 
firm  should  asauroe  the TndiTidual  liabili- 
ties of  each  member  npon  the  goods  cun- 
tribnted  by  each.  8o,  also,  is  tbeaobse- 
qnent  conduct  of  Morrissey  in  the  pay- 
ment of  her  individual  Indebtedness  out  of 
the  money  of  the  firm.  Talslngull  of  these 
facts  together,  they  produce  h  chain  ol 
elrcumstanqes  from  which  we  think  the  in- 
ference drawn  by  the  referee  is  permissi- 
ble, and  that  it  cannot  be  properly  said 
that  there  was  no  evidence  to  support 
bis  finding.  As  we  have  seen,  each  part- 
ner contrlbn  ted  to  the  capital  of  the  firm 
the  stock  of  goods  he  had  on  band  on 
which  there  were  amounts  owing  for  par- 
chase  money.  The  goods  having  been 
transferred  to  the  firm,  and  the  firm  hav- 
ing assumed  and  agreed  to  pay  the  bal- 
ance ol  the  purchase  price  unpaid,  the 
agreement  ot  the  firm  will  be  deemed  to 
hare  been  made  for  the  benefit  of  the  cred- 
itors holding  such  claims,  and  an  action 
may  be  maintained  by  such  a  creditor 
against  the  firm  upon  such  agreement. 
Arnold  v.  Nichols.  M  N.  Y.  117,  The  case 
is  therefore  distinguishable  from  that  of 
Wheat  v.  Klce,  97  N.  T.  296,  and  Servlss 
V.  McDonnell.  107  N.  Y.  260,  14  N.  E.  Rep. 
814,  and  kindred  cases.  The  order  of  the 
general  term  should  be  reversed,  and  the 
judgment  entered  upon  the  report  ot  the 
referee  affirmed,  with  costs.  Ail  concur, 
except  Vann  and  Bkuwn,  JJ.,  absent. 


(127  N.  Y.  40) 

Whitnbt  v.  Town  or  Ticonderoqa. 

{Court  ofAvpeals  of  New  York,  Second  DtuU- 
ian.    April  21,  1^91.) 

DnrBorrvx  Highwats— Pbrsowal  iNrcsncg— Nbo- 

LIOEXOl! — EVIDBHCB. 

1.  A  highway  in  which  is  left  by  the  commis- 
sioner of  highways  a  road-scraper,  that  causes  an 
accident  to  a  traveler,  is  defective,  within  the 
meaning  of  Laws  N.  T.  1881,  c.  700,  {  1,  provid- 
ing tliat  the  several  towns  shall  be  liable  for  all 
damages  to  jperson  or  property  resulting  from 
"defective  highwajrs  or  orldges"  in  sDch  towns. 
8.  Where  the  complaint,  in  an  action  for  in- 
juries occasioned  by  plaintiS's  strilcing  the  scraper 
left  in  the  road,  alleges  that  the  commissioner 
left  it  there,  and  the  answer  avers  that  the  scraper 
belonged  to  the  town,  and  that  it  was  left  out- 
side Uie  traveled  traolc  by  the  commissioner, 
there  is  sutBcient  evidence  to  go  to  the  jury  on 
the  question  of  the  commissioner's  negligence, 
particularly  when  defendant  fails  to  call  the 
commissioner  as  s  witness. 

AlBrming  6  N.  T.  Supp.  SH. 

Faxkbb,  J.,  dissentinar. 

Appeal  from  Judgment  entered  upon  or- 
der of  the  general  term  of  the  third  Judicial 
department,  aflSnning  judgment  entered 
on  verdict  in  favor  of  the  plaintiff.  The 
action  was  brought  to  recover  damages 
fur  personal  Injories  suffered  by  the  plain- 
tiff, and  alleged  to  have  been  occasioned 
by  the  negligence  of  the  commissioner  of 
highways  of  the  defendant;  and  It  ap- 
peared that  on  the  evening  of  May  4, 1888, 
the  plaintiff,  in  a  Fraier  cart,  drawn  by 
a  horse  driven  by  him,  in  Main  street  in 
the  village  of  Tlconderoga,  was  thrown 


out  and  ihjured.  He  was  going  southerly, 
and,  after  crossing  a  bridge  over  the  out- 
let of  Lake  George, he  pulled  a  little  to  the 
right,  the  horse  sprang  to  the  left,  the 
wheel  struck  something  on  the  right,  and 
tbe  left  wheel  locked  into  and  went  over 
the  wheel  of  another  vehicle  going  north. 
He  was  thrown  out  to  the  right.  Upon 
the  street  near  the  right  sidewalk  at  that 
place  was  a  road-scraper  used  for  work- 
ing highways.  It  was  an  apparatus  hav- 
ing four  wheels,  was  upwards  of  four  feet 
In  width,  and,  exclusive  of  the  pole,  some- 
thing more  than  seven  feet  in  length.  The 
end  of  the  pole  or  tongue  was  90  feet  from 
the  bridge,  and  the  north  end  of  tbe  body 
of  the  scraper  was  11  feet  further  south. 
The  width  of  tbe  road-way  of  the  bridge 
was  18%  feet,  divided  Into  two  by  a  parti- 
tion timber  in  tbe  center;  and  the  width 
of  tbe  street  for  90  feet  south  of  the  bridge 
continued  about  the  same,  and  there  it 
commenced  to  widen,  and  continued  to  do 
so  until  it  reached  the  width  of  66  feet. 
And  the  evidence  tended  to  prove  that  at 
the  place  where  the  body  of  the  scraper 
was  the  distance  between  the  sidewalks 
was  about  30  feet,  but  tbe  divergence  of 
the  outer  line  was  on  the  east  side  only. 
The  plaintiff  had  a  verdict. 

Richard  L.  Hand,  for  appellant.  Chea- 
ter B.  McLaughlin,  for  respondent. 

Bradley,  J.,  (after  Btnting  the  facta  as 
above.)  The  evidence  warranted  the  con- 
clusion that  without  fault  of  the  plain tlH 
his  injury  was  occasioned  by  the  road- 
scraper  In  the  street.  At  the  time  of  the 
occurrence  U  was  dark,  and  the  plaintiff 
had  no  knowledge  that  the  machine  was 
there.  In  Its  absence  thn  street  was  suit- 
able for  driving  up  near  to  the  sidewalk. 
The  only  ground  for  liability  of  tbe  defend- 
antis  that  furnished  by  the  statute,  which 
provides  that  "the  several  towns  in  this 
state  shall  be  liable  to  any  person  suffer- 
ing the  same  for  all  damages  to  person 
or  property  by  reason  of  defective  high- 
ways or  bridges  In  such  towns,  in  cases 
which  the  commissioner  or  commissioners 
ot  highways  of  said  towns  are  now  by 
la  w  liable  therefor.  Instead  of  such  com- 
missioner or  commissioners  of  highways. " 
Laws  1881,  c.  700.  §  1.  It  Is  urged  on  the 
part  of  the  defendant  that  the  street  in 
question  was  not  defective  within  the 
meaning  of  the  statute,  because  there  was 
nodefect  in  the  bed  of  the  road.  It  is  true 
that  there  was  no  defect  in  the  structure 
of  the  road-way,  but  thehigh  way,  as  such, 
was  in  a  defective  condition.  The  term 
"defective  highways"  was  used  in  refer- 
ence to  their  condition  for  public  travel 
npon  them,  which  their  designation  as 
highways  imports,  and  in  view  of  the  pur- 
pose for  which  they  are  established  and 
maintained;  and  the  impairment  of  a 
highway  for  public  use  may  be  no  lees  such 
by  an  obstruction  placed  In  it  than  by  a 
physical  disturbance  or  injury  to  the  bed 
of  the  road-way.  In  either  case  the  high- 
way is  in  a  defective  condition,  and  evi- 
dently such  condition  is  within  the  mean- 
ing of  the  term  "defective  highways,"  as 
used  in  the  statute.  There  was  nothing 
contrary  to  these  views  In  the  doctrine 
ot  .llewisuu    T.  City  ot   New  Haven,  34 
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Conn.  186.  To  cbarsre  the  defendant  wltb 
liability  In  the  present  case  It  was  essential 
that  the  plaintiff's  Injury  be  attribnta- 
ble  to  the  negligence  of  the  comiuissioner 
of  highways  of  the  town ;  and  whether  or 
not  that  fact  was  supported  is  the  main 
question.  The  plaintiff,  In  bis  complaint, 
alleged  in  substance  that  the  highway 
commissiuner  carelessly  placed  and  left 
thescroper  in  the  highway,  thus  causing 
the  injury.  And  by  its  answer  the  defend- 
ant alleged  that  the  road-scraper  men- 
tioned in  the  complaint  was  the  property 
of  the  town  or  of  the  road-district  In 
which  was  Main  street;  that  the  scraper 
was  at  the  time  and  place  of  the  alleged 
injury  upon  the  west  line  of  the  highway, 
ontside  the  portion  of  it  traveled  by  teams ; 
and  "that  defendant's  said  commisHioner 
of  highways  used  due  and  proper  diligence 
and  care  lu  the  placingand  leaving  of  said 
scraper  to  prevent  accident,  impediment, 
or  danger  to  passengers  with  horses  and 
vehicles  upon  said  highway. "  The  plead- 
ings were  put  in  evidence  at  the  trial.  It 
was  necessary  to  make  it  appear  that  the 
commissioner  left  the  machine  where  it 
was  at  the  time  of  the  injury  or  caused  it 
to  be  placed  there,  or,  Icnowing  it  was  at 
that  place,  permitted  it  to  remain  there. 
The  only  evidence  upon  that  subject  in 
addition  to  the  matters  alleged  in  the  an- 
swer Is  in  the  fact  that  subsequent  to  the 
accident,  and  after  the  scraper  had  been 
removed  from  there,  the  commissioner 
pointed  out  to  a  witness  the  place  where 
it  was  in  the  liigbway  at  the  time  in  ques- 
tion. While  tne  averment  in  the  answer 
was  not  in  express  terms  that  the  commis- 
sioner put  the  scraper  at  that  particular 
place,  such,  in  view  of  the  allegations  in 
the  complaint,  was  fairly  its  import,  not- 
withstanding the  denial  by  the  answer, 
except  as  therein  admitted,  of  the  allega- 
tions of  the  complaint.  And  when  the 
pleadings  took  their  place,  with  other  evi- 
dence, upon  the  trial,  the  question  whether 
he  "used  due  and  proper  diligence  and 
care  in  the  placing  and  leaving"  the  ma- 
chine there  was  subject  to  such  quallBca- 
tion  as  the  circumstances  presented  by  the 
evidence  might  furnish;  and  from  them 
the  conclusion  was  warranted  that  the 
requisite  care  was  not  and  could  not  have 
been  observed  for  thesafety  of  public  trav- 
el in  leaving  the  scraper  at  that  place  in 
tbe  highway.  If  tbecommisslonerdid  not 
have  the  control  of  tbe  scraper,  and  had 
not  caused  it  to  be  placed  and  left  where 
it  was  at  the  time  of  the  plaintiff's  injury, 
there  was  no  occasion  for  the  defendant 
to  insert  In  its  answer  the  matter  before 
mentioned  in  that  respect.  Theallegation 
was  such  as  to  relieve  the  defendant  and 
Its  supervisor,  who  verified  the  answer, 
from  the  imputation  of  denial  of  the  fact 
that  the  scraper  was  left  there  by  the 
commissioner;  and,  subject  to  the  qualifi- 
cation stated  in  connection  with  it,  the  al- 
legation may  be  treated  as  an  admission 
that  it  was  left  at  that  place  by  him. 
People  V.  Railroad  Co.,  42  N.  Y.  217;  Qark 
v.  Dillon,  97  N.  Y.  871.  Then,  as  tbe  com- 
missioner bad  the  care  and  superintend- 
ence of  the  highways  In  the  town,  and  was 
charged  with  the  duty  of  giving  directions 
for  repairing  them,  and  of  causing  tbem 


to  be  kept  In  repair,  (1  Bev.  St.  p.  501,  9 1.) 
and  as  the  scraper  belonged  to  the  town 
or  one  of  Its  road-districts,  and  was  em- 
ployed in  working  the  highways,  it  may 
properly  have  been  under  his  control, 
(Laws  1883.  c. 898;  Laws  1886,  c. 844.)  And 
that  fact,  In  view  of  the  matter  so  alleged 
in  the  defendant's  answer,  tended  to  fur- 
nish the  inference  that  the  commissioner 
had  the  control  of  the  machine,  and  left  It 
at  the  placein  question,  and  tbe  jury  were 
permitted  to  consider,  by  way  of  its  cor- 
roboration, the  omission  of  tbe  defendant 
to  call  him  as  a  witness,  or  to  offer  any 
evidence  on  the  subject.  Beynolds  v, 
Sweetser,  15  Gray,  78;  People  v.  Dyle,  21 
N.  y.  578;  Gordon  v.  People,  38  N.  Y.  501. 
There  was  some  evidence  in  support  of 
every  fact  essential  to  recovery  by  the 
plaintiff,  and  the  question  of  its  weight  Is 
not  here  for  consideration.  It  follows 
that  there  was  no  error  in  tbe  denial  of  the 
motion  for  nonsuit.  The  judgment  should 
be  afUrmed.  All  concur,  except  Paukbr, 
J.,  dissenting,  and  Potteb  and  Brown, 
«rj.,  not  sitting. 

(U7  N.  T.  Ml) 

Williams  v.  Delaware,  L.  &  W.  B.  Co. 

(Court  of  Appeals  of  New  York,  Seooni  DM»- 
ion.    April  81,  189X.) 

Affsal— Appbalabus  Ordsb— FHAonos— Bia- 

MI8SAI,. 

1.  Wliere,  npon  a  substantial  oonfliot  of  evi- 
dence, verdict  and  judgment  are  rendered  for 
plaintiff,  and  defendant's  motion  for  a  new  trial 
on  a  case  containing  all  the  evidence  and  excep- 
tions is  denied,  but  both  the  judgment  and  the 
order  denying  a  new  trial  are  reversed  by  the 
general  term  in  an  order  stating  that  "the  court 
erred  in  refusing  to  nonsuit  the  plaintifT, "  but 
not  stating  its  decision  on  any  other  question 
either  of  law  or  fact,  the  order  of  the  genend 
term  granting  a  new  trial  is  not  appealable,  as 
it  may  have  been  made  upon  the  facts. 

2.  Where  plaintiff  appeals  from  suoh  order 
under  a  stipulation  that  if  it  is  affirmed  judg- 
ment absolute  shall  be  rendered  against  him,  the 
appeal  will  be  dismissed,  as  no  Invariable  role 
has  yet  been  announced  in  regard  to  such  prac- 
tice; but  if  parties  persist  in  making  such  ap- 
peals it  may  become  necessary  to  affirm  the  order 
instead  of  dismissing  the  appeal  in  order  to  dis- 
oountenanoe  the  practice. 

Affirming  a  N.  Y.  Bupp.  485. 

Appeal  from  an  order  of  tbe  general 
term  of  the  supreme  court  in  the  fourth 
judicial  department,  reversing  a  judgment 
entered  on  a  verdict  in  favor  of  tlie  plain- 
tiff, and  also  reversing  an  order  denying 
a  motion  for  a  new  trial.  Action  to  re- 
recover  damages  sustained  by  tbe  plain  tiff, 
as  he  alleged,  through  the  negligence  of  tbe 
defendant.  The  facts,  so  far  as  they  are 
material,  appear  in  the  opinion. 

E.  Countryman,  for  appellant.  Loaia 
Marahall,  for  respondent. 

Vann,  J.,  (after  ata-ttng  the  facta  aa 
above.)  After  a  verdict  bad  been  ren- 
dered In  favor  of  the  plaintiff,  upon  a  sub- 
stantial conflict  in  the  testimony,  the  de- 
fendant moved  for  a  new  trial  on  a  case 
containing  all  the  evidence  and  the  excep- 
tions, but  the  motion  was  denied.  Judg- 
ment was  thereupon  entered  on  tbe  Ter> 
diet,  and  the  defendant  appealed  there- 
from to  the  general  term,  and  also  from 
tbe  order  denying  the  motion  for  a  new 
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trial.  The  general  term  reversed  both  the 
Judgment  and  the  order,  and  In  Its  order 
of  reversal  stated  that  "the  court  erred  In 
refnslng  to  nonsuit  the  DlalntitT,"  but  did 
not  state  bow  any  other  question,  either 
of  law  or  fact,  was  determined.  Tbe  plain- 
tiff  appealed  to  this  court  from  the  order 
of  reversal,  and  stipulated  that  if  it 
should  be  affirmed  Judgment  absolute , 
sbould  be  rendered  against  him.  Where 
an  order  of  tbe  general  term  granting  a 
new  trial.  In  an  action  tried  before  a  jury, 
and  presenting  a  conflict  of  evidence,  may 
have  been  made  upon  tbe  facts,  although 
the  record  does  not  show  that  it  was,  it 
cannot  be  reviewed  upon  appeal  to  this 
court,  because  it  is  impossible  to  say  from 
an  Inspection  of  the  record  that  the  court 
In  making  the  order  did  not  direct  a  new 
trial,  Jn  the  exercise  of  its  discretion  to  do 
so  opon  a  review  of  the  facts.  Wright  v. 
Hunter,  46  N.  Y.  409;  Sands  v.  Crooke,  Id. 
564;  Dickson  v.  Railroad  Co.,  47  N.  Y.  507; 
Downing  v.  Kelly,  48  N.  Y.  433;  Courtney 
V.  Baker,  60  N.  Y.  1 ;  Wagner  v.  Railroad 
Co.,  70  N.  Y.  614;  Whitson  v.  David,  81  N. 
Y.  645;  Bronk  v.  Railroad  Co.,  95  N.  Y.656; 
Pharis  V.  Gere,  107  N.  Y.  231, 18  N.  E.  Rep. 
918:  Randall  v.  Randall,  114  N.  Y.  499,  21 
N.  E.  Rep.  1020.  In  such  a  case,  even  if  it 
conclusively  appears  that  the  decision  of 
tbe  general  term  was  based  on  questions 
of  law  only,  the  order  Is  not  api>ealable 
to  this  court  unless  It  also  appears  that 
that  court  passed  upon  the  facts  favora- 
bly to  the  appellant,  because  it  might  re- 
sult in  depriving  the  party  against  whom 
the  Judgment  at  circuit  was  rendered  of 
tbe  review  by  the  general  term  of  the  facts 
to  wbicb  the  law  entitles  him.  Harris  v. 
Burdett,  78  N.  Y.  136;  Snebley  v.  Conner, 
78  N.  Y.  218;  Kennlcult  v.  Parmalee,  109 
N.  Y.  650, 16  N.  E.  Rep.  649.  In  Harris  v. 
Burdett,  supra,  the  court  said :  "  Where 
exceptions  have  been  taken,  and  a  motion 
for  a  new  trial  has  ajso  been  made  upon 
the  minutes  or  at  special  term,  the  unsoc- 
eessful  party  may  waive  any  further  re- 
view upon  the  facts,  and  appeal  to  the 
general  term  from  the  Judgment,  and  this 
appeal  will  bring  up  tbe  exceptions  only ; 
or,  where  an  appeal  is  taken  from  the 
order  refusing  a  new  trial,  as  well  as  from 
the  Judgment,  the  general  term  may  re- 
verse the  Judgment  upon  the  exceptions, 
and  at  the  same  time  affirm  tbe  order  re- 
fusing a  new  trial  upon  the  facts.  In  ei- 
ther of  tbe  cases  snpposed  tbe  order  of  the 
general  term  is  appealable.  But  in  no 
other  will  such  an  appeal  lie  where  the 
trial  has  been  by  jury,  If  controverted  and 
material  questions  of  fact  are  involved 
and  a  motion  for  a  new  trial  has  been 
made  on  the  evidence. "  In  Volsin  v.  In- 
surance Co.,  123  N.  Y.  120,  181,  25  N.  E. 
Rep.  325,  tbe  court,  referring  to  Harris  v. 
Bnrdett.  said  that  it  was  not  Intended 
to  hold  in  that  case  "that  where  the  gen- 
eral term  have  certlfled  in  their  order  that 
they  have  examined  the  facts,  and  Lave 
determined  that  no  reason  appears  therein 
for  granting  a  new  trial,  but  that  this 
court  have  power  to  review  its  determi- 
nation upon  the  questions  of  law  in  the 
case."  Upon  the  argument  of  this  case, 
when  the  question  was  raised  as  to  the 
appealability  of  the  order,  tbe  counsel  for 


the  appellant  recognized  its  force,  and  him- 
self moved  that  the  appeal  be  dismissed, 
so  that  the  plaintiff,  as  he  could  not  ob- 
tain a  review  in  this  court,  could  go  back 
to  the  circuit  and  retry  the  case,  but  the 
motion  Was  earnestly  opposed  by  the 
counsel  for  the  respondent,  who  insisted 
that  tbe  order  should  be  affirmed  and  tbe 
litigation  ended.  The  question  is  present- 
ed, therefore,  whether  the  appeal  should  be 
dismissed,  or  the  order  affirmed  and  Judg- 
ment absolute  rendered  against  the  plain- 
tiff, upon  the  stipulation  contained  In  bis 
notice  of  appeal.  In  each  of  tbe  cases 
cited  the  appeal  was  dismissed  except  in 
Snebley  V.  Conner  and  Kennlcutt  v.  Par- 
malee,  wbere  the  court  refused  to  dismiss, 
and  affirmed  tbe  order  npon  the  ground 
that  tbe  practice  is  well  estnblished  and 
known,  but  it  also  took  into  account  the 
character  of  those  cases,  and  presumably 
held  that  the  appeals,  even  if  they  could 
have  been  beard,  would  have  been  fmlt- 
lesB.  In  Sands  v.  Crooke.supra,  the  court 
said  that  It  was  unnecessary  to  examine 
the  exceptions  except  to  determine  wheth- 
er Judgment  absolute  should  be  rendered, 
upon  a  valid  exception  being  found,  or 
the  appeal  dismissed  if  no  exception  should 
be  held  to  have  been  well  taken.  In  Dick- 
son y.  Railroad  Co.,  supra,  while  the  ap- 
peal was  dismissed,  the  conrt  intimated 
that  thereafter,  if  parties  did  not  elect  to 
apply  for  leave  to  dismiss  such  appeals, 
but  Insisted  upon  the  experiment  of  sub- 
mitting the  case  to  the  court,  they  might 
be  compelled  to  abide  by  their  stipulation 
and  have  Judgment  absolute  against 
them.  In  Courtney  v.  Baker,  supra,  it 
was  said  thut  the  appellant  should  have 
proceeded  to  a  new  trial,  or  should  have 
procured  the  order  of  the  general  term  to 
be  so  settled  as  to  deny  the  motion  for  a 
new  trial  on  the  evidence,  and  thus  show 
on  the  record  that  It  was  granted  on  the 
exceptions  only.  In  Bronk  v.  Railroad 
Co.,  supra,  althongh  both  parties  desired 
that  the  conrt  should  entertain  the  ap- 
peal, it  refused  to  do  so.  In  Pharis  v. 
Gere,  supra,  an  order  was  made  dismiss- 
ing the  appeal,  unless,  within  a  limited 
time,  tbe  appellant  should  procure  "  the 
order  of  reversal  to  be  so  amended  as  to 
give  to  this  court  Jurisdiction  to  bear  the 
appeal. " 

It  is  necessary  that  parties  should  heed 
tbe  repeated  admonitions  of  tbe  court 
that  such  appeals  as  the  one  under  consid- 
eration will  not  be  entertained  unless  it 
appears  from  the  record,  of  which  the 
opinion  forms  no  part,  that  the  order  was 
affirmed  as  to  the  facts,  or  the  appeal 
therefrom  dismissed,  and  that  the  new 
trial  was  granted  npon  tbe  exceptions 
only.  If  parties  persist  in  bringing  ap- 
peals in  disregard  of  this  well-established 
and  vital  point  in  practice,  It  may  be- 
come necessary  to  affirm  the  order  instead 
of  dismissing  the  appeal  therefrom,  in  or- 
der to  impress  upon  them  and  others  the 
futility  of  such  a  course.  However,  no 
Invariable  rule  upon  the  subject  has  yet 
been  laid  down,  and  we  do  not  feel  called 
upon  to  announce  such  a  rule  In  deciding 
this  controversy.  We  are  of  the  opinion 
that  under  all  the  circumstances  justice 
will  be  promoted  in  this  case  by  simply 
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dismiBRlng  the  appeal  wltb  costs,  and  it 
is  ordered  accordingly.  All  concur,  ex- 
cept PoLLfiTT,  C.  J.,  not  sitting,  and 
Bbown.  J.,  absent. 


(IM  N.    T.   SO) 

Linton  ▼.  Dnexcbixbd  Fibk-Wobkb  Co. 

(Court  of  Appeals  of  New  York,  Second  Dioia- 
ion.    April  7,  1891.) 

COHTRACT  or  EhPLOTMBN-T— BbBAOH  —  PVBJLDVXa 
XSD   fBOOF. 

Where,  in  anaoUoufor  the  breach  of  aoon- 
tract  of  employmeat,  defendant  answers  admit- 
ting the  contraot  ana  plaintiff's  discharge,  but 
JURtlfylng  the  latter,  on  the  ground  that  plaintiff 
violated  the  oontraot,  and  setting  oat  13  specifi- 
cations of  acts  of  violation,  evidence  of  other  acts 
of  misconduct  on  plaintiff's  part  than  those  plead- 
ed Is  Inadmissible.   Affirming  18  N.  T.  Bupp.  400. 

Appeal  from  a  Jadgment  of  the  general 
term  of  the  supreme  court,  in  the  second 
Judicial  department,  affirming  a  Judgment 
entered  upon  the  verdict  of  a  Jury,  and 
also  afflrrang  nn  order  denying  a  motion 
lor  a  new  trial.  Action  to  recover  dam- 
ages for  breach  of  a  contract  of  employ- 
ment by  the  wrongful  discharge  of  n  serv- 
ant by  his  master.  By  a  written  agree- 
ment between  the  parties,  sealed  and  dated 
'  June  8. 1887,  the  plaintiff  agreed  to  faith- 
fully, diligently,  and  to  the  best  of  his  abil- 
ity, serve  the  defendant  as  superintendent 
of  Its  pyrotechnic  factories,  from  July  14, 
1887,  until  December  SI,  1889,  for  the  sum 
of  f4,000  per  year,  payable  in  equal  weekly 
payments.  The  plaintiff  alleged  in  his 
complaint  that  he  "entered  upon  said  serv- 
1c?,  and  continued  therein  until  on  or 
about  February  6,  1889,  when  the  defends 
ant  broke  the  said  contract,  and,  without 
right  or  cause,  discharged  "  blm  from  its 
said  employment,  by  reason  whereof  be 
sustained  damages  to  the  amount  of 
f3.367.  The  defendant,  by  its  answer,  ad- 
mitted the  contract,  but  denied  that  it 
broke  the  same,  or  that  it  diucbarged  the 
plaintiff  without  cause,  and  alleg^  that 
"the  plaintiff  was  discharged  by  the  de- 
fendant on  or  about  the  6th  of  February; 
1889,  for  cause,  and  because  said  plalntlH 
broke  and  violated  Raid  contract,  and  did 
not  fultill  the  terms,  conditions,  and  ob- 
ligations" thereof  on  his  part;  that  he 
"did  not  faithfully  and  diligently  serve  the 
defendant,  as  superintendent  of  Its  fac- 
tories, and  did  not  fill  said  position  to  the 
best  of  his  ability,  •  •  •  in  this,  tOr 
wit."  Then  followed  12  specifications, 
separately  stated,  of  acts  alleged  to  have 
been  done  by  the  plaintiff  In  violation  of 
said  agreement,  Including  disobedience  of 
orders,  conversion  to  bis  own  use  of  de- 
fendant's property,  conspiracy  against  Its 
interests,  and  the  like.  Eridence  was 
given  by  the  parties  tending  tosustaln  the 
allegations  In  their  respective  pleadings, 
and  the  jury,  upon  this  conflict  of  testi- 
mony, found  for  the  plaintiff,  awarding 
him  all  that  he  claimed. 

LenHe  W.  Russell,  for  appellant.  William 
J.  Gaj'Dor,  tor  respondent. 

Vaxn,  J.,  (after  atating  the  facta  as 
above.)  Upon  the  trial  of  this  action  the 
plaJnIiO  read  in  evidence  the  contract  in 
question,  which  provided  for  his  employ- 


ment by  the  defendant  until  December  31, 
1889;  proved  that  he  was  discharged  Feb- 
ruary 0,1889,  while  engaged  hi  the  perform., 
ance  thereof;  showed  that  after  due  effort 
be  could  not  obtain  other  employment, 
and  rested.  Thereupon  the  defendant  In- 
troduced evidence  tending  to  support  the 
12  speclficathms  of  misconduct  and  un- 
faithful service  on  the  part  of  the  plalntlH 
set  forth  in  its  answer,  and  In  addition 
thereto  offered  to  show  other  acts  of  mis- 
conduct and  unfaithful  service  on  his  part 
not  alleged  In  the  answer.  Exceptions  to 
the  ruling  of  the  court  excluding  this  evi- 
dence, upon  the  ground  that  the  facta  had 
not  been  pleaded,  present  the  main  qnes- 
tlon  arising  upon  this  appeal.  No  eSort 
was  made  to  amend  the  answer,  but  the 
defendant  rested, so  far  as  the  point  under 
consideration  is  concerned,  upoq  the 
strength  of  its  exceptions.  The  defendant 
insists  that  this  evidence  was  competent 
under  Its  denial  of  the  averment  by  the 
plaintiff  that  the  defendant  broke  the  con- 
tract, and,  without  right  or  cause,  dis- 
charged him.  The  plaintiff  did  not  wait 
until  tbeexplratlonof  the  period  for  which 
he  was  hired,  and  seek  to  recover  under 
the  contract  the  wages  therein  agreed 
upon,  but  he  commenced  this  action  with- 
in a  few  days  after  his  discharge,  to  re- 
cover thedamagescaused  thereby.  It  was 
necessary  for  him  to  arer  and  prove  that 
he  was  discharged  before  his  term  of  serv- 
ice, as  provided  by  the  contract,  had  ex- 
pired ;  but  it  was  not  necessary  that  he 
should,  specifically  or  In  express  terms, 
aver  or  prove  that  he  was  discharged 
without  cause,  as  a  discharge  before  the 
determination  of  the  stipulated  period 
was  prima  facie  a  violation  of  the  agree- 
ment. 

The  law  will  not  assume  that  a  servant 
has  been  derelict  in  duty  from  the  fact  that 
his  employer  discharged  him,  but  upon 
proof  that  he  was  disc  banted  while  en- 
gaged in  the  performance  of  the  contract, 
and  before  bis  term  of  service  had  expired, 
the  burden  is  cast  upon  the  employer  of 
proving,  and  hence  of  alleging,  facts  in 
lustiflcatlon  of  the  dismissal.  Such  a  de- 
fense confesses  the  contract  and  the  dis- 
charge, but  avoids  the  cause  of  action  by 
showing  new  matter  which,  by  the  com- 
mand of  the  statute,  must  be  pleaded. 
Code  Civil  Proc.  8  500;  Code  Proc.  5149: 
McKyring  v.  Bull,  16  N.  y.  297.  Any  other 
rule,  as  was  said  by  this  court  in  the  ccMe 
cited,  would  "lead  to  surprises  upon  the 
trial, orto  an  unnecessary  extent  of  prepa- 
ration." Ag(<neral  or  a  specific  denial  con- 
troverts only  "material"  allegations,  or 
such  facts  as  the  plaintiff  would  be  com- 
pelled to  prove  to  establish  his  cause  ut  ac- 
tion. Orlfiin  V.  Railroad  Co.,  101  N.  Y.  348. 
864,  4  N.  E.  Rep.  740;  Fox  v.  Turner.  2  N. 
Y.  ijupp.  164.  It  does  not  put  at  issue  Im- 
material averments,  because  theCode  does 
not  require  that  they  should  be  denied. 
Rection  500.  The  language  of  the  statute 
Is  that  theanswer  "must  contain  a  *  •  • 
denial  of  each  material  allegation  of  the 
complalntcontroverted  by  the  defendant," 
etc.  That  the  plaintiff  was  discharged  be- 
fore the  contract  liad  expired  was  mate* 
rial.  That  be  was  discharged  without 
cause  was  immaterial,  so  far  as  the  corn- 
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plaint  was  concerned,  becaaee  a  Tecorerjr 
cuold  be  Uad  without  proving  it.  It  was 
eafficlent  for  tbe  plaintiff  to  allege  a  viola- 
tton  of  the  contract  by  the  defendant.  His 
etfort  to  anticipate  and  deny  any  possible 
defense  to  his  cause  of  action  'was  surplus- 
age. Moreover, the  main  object  of  a  plead- 
ing is  to  notify  tbe  adverse  party  of  the 
facta  relied  npon  by  the  pleader  to  consti- 
tute a  cause  of  action  or  a  defense.  The 
improvement  sought  to  be  effected  by  tbe 
syntem  of  pleading  provided  by  tbe  Code 
was  to  enable  each  party  to  know  pre- 
cisely what  he  would  be  required  to  prove 
upon  tbe  trial.  Accordingly  no  pleading 
should  be  BO  framed  as  to  mlHleud  or  de- 
ceive tbe  adverse  party,  by  furnishing  bim 
only  a  part  of  the  tacts  relied  npon.  Yet 
tbia  wonid  resnit  from  tbe  constraotion  of 
tbe  pleadings  in  this  action  contended  for 
by  tbe  defendant,  because  the  effect  of  a 
denial  that  the  discharge  was  without 
cause,  in  connection  with  12  affirmative 
speciflcationa  of  good  cause  for  the  als- 
cbarge.  wonld  naturally  induce  tbe  belief 
that  the  acts  or  omissions  so  specified 
irere  all  that  tbe  plain tllT  wonld  be  called 
npon  to  meet.  It  was  a  fair  inference  that 
evidence  as  to  other  derelictions  was  not 
embraced  by  the  answer,  and  cuuld  not  be 
received.  The  defendant  could  not  show, 
as  it  tried  to,  acts  of  gross  immorality  on 
tbe  part  of  tbe  plaintiff,  without  suggeet- 
ing  them  In  tbe  answer,  although  many 
other  wrongful  acts  of  less  importance 
were  alleged  with  great  fullness  and  pre- 
cision. A  party  who  has,  either  in  ten  tton- 
ally  or  otherwise,  led  his  adversary  to  be- 
lieve that  certain  enumerated  acts  only 
wonld  be  proved,  will  not  be  permitted,  to 
prove  other  acts  of  which  no  notice  was 
given.  In  a  case  recently  decided  by  this 
court,  tbe  complaint  averred  tbe  perform- 
ance of  all  tbe  conditions  precedent  con- 
tained in  a  contract.  The  answer  denied 
all  allegations  not  thereby  admitted,  and 
affirmatively  alleged  that  the  plaintiff  had 
not  performed  allthecondltions  precedent, 
and  enumerated  certain  things  which,  as 
it  apeclflcally  alleged,  showed  that  the 
conditions  had  not  all  been  performed. 
The  court  held  that  although  the  denial, 
"if  left  by  Itself,  might  have  made  au  issue 
as  to  each  condition  precedent  in  the  con- 
tract,"  still  the  issue  was  'confined  to  the 
particular  breaches  of  condition  speclflc- 
ally  referred  to. "  Reed  v.  Hay t,  51  N.  Y. 
Soper.  Ct.  121, 128,  affirmed  on  the  opinion 
of  the  general  term  in  109  N.  Y.  «59, 17  N. 
E.  Rep.  418.  That  case  goes  further  than 
is  necessary  in  the  decision  ol  the  casein 
hand, because  there  the  averment  that  the 
conditions  precedent  had  all  been  compiled 
wltb  was  a  substantive  part  of  the  com- 
plaint, whereas  here,  as  we  have  seen,  the 
allegation  that  the  discharge  was  with- 
oat  cause  was  not  essential  to  a  recovery 
by  tbe  plaintiff.  We  thinic  that  the  new 
matter  that  the  defendant  sought  to 
prove  in  confession  and  avoidance  of  the 
contract,  and  the  discharge  was  properly 
excluded  by  tbe  trial  court,  npon  tbe 
ground  that  it  had  not  been  alleged  in  the 
answer.  We  have  examined  the  other  ex- 
ceptions, but  find  none  that  require  com- 
ment. The  judgment  should  be  affirmed, 
with  costs.    AU  concur. 


Webbeb.  Bespondent,  y.  Lester  «f  at.,  Ap- 
pellants. 
(Court  of  Appeals  of  Neui  York.    Feb.  2i,  1891.) 

Traotf  C.  Becker,  for  appellants.  Qeo. 
Wadsworth,  for  respondent. 

Ko  opinion.  Judgment  affirmed  on  opin- 
ion of  DAJiiELS,  J.,  below,  without  costs  in 
this  court.    All  concur.    See  10  N.  Y.  Supp. 


Peopus  ea  rel.  Grant  et  al..  Appellants, 

V.  Warner.  Bespondent 
Wowrtitf  AweaUofNeioYvrlt.    Feb.  24, 1891.) 

James  A.  Douglas,  for  appellants.  Fran- 
cia  A.  Williams,  for  respondent. 

No  opinion.  Order  affirmed  on  opinion  of 
Barker,  J.,  below,  with  costs.  All  con- 
cur.   See  8  N.  Y.  Supp.  768. 


Drter,  Appellant,  v.  Brown.  Bespondent, 

(two  cases.) 
(Court  of  Appeals  of  New  TorK.    Feb.  24,  iS»1.1 

J.  I.  Sayles,  for  appellant,  .ff.  2>. 
Mathetos,  for  respondent. 

No  opinion.  Appeal  dismissed,  without 
costs.  All  concur.  See  5  N.  Y.  Supp.  486; 
9  N.  Y.  Supp.  703,  mem. ;  10  N.  Y.  Supp.  53. 


Mabx  et  ai..  Appellants,  t.  Gross  et  al., 

Bespondents. 
(Court  of  Appeals  of  New  York.   F6b.  94, 1891.) 

Geo.  A.  Black,  for  appellants.     Poster  <£ 
Thomson,  for  respondents. 

No  opinion.    Appeal  dismissed,  with  costs. 
All  concur.    See  9  N.  Y.  Supp.  719. 


W11.KINSON,  Bespondent,  v.  Paddook  et  al., 

Appellants. 
(Court  of  Appeals  of  New  York,    Feb.  24, 1891.) 

M.  M.  Waters,  for  appellnnts.  Frank  H. 
Hiseock,  for  respondent. 

No  opinion.  Oixier  affirmed  on  opinion  of 
Martin,  J.,  with  costs.  All  concur.  See  II 
N.  Y.  Supp.  442. 


Ledbrbb,  Appellant,  t.  Adahs,  Bespond- 
ent. 
(Court  Q^  ApfpealsofNew  York.    Feb.  24, 1891.) 

Edward  O.  Boardman,  for  appellant. 
John  J.  Adams,  for  respondent. 

No  opinion.  Order  affirmed  on  opinion 
below,  with  «08ls.  All  concur.  See  11  N. 
Y.  Supp.  481. 

PEOF1.E  V.  Equitabus  Gas-Liqbt  O}. 
(Court  of  Appeals  of  New  York.    Feb.  24, 1891.) 

Jesse  Johnson,  for  appellant.  Horaoe 
Graves,  for  respondent. 

On  application  for  counsel  to  prosecute  ac- 
tion. 

No  opinion.  Appeal  dismissed,  with  costs. 
All  concur^ 
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People,  Bespondent,  ▼.  Mtbrs,  Appel* 
Jant. 

(Court  of  Appeals  of  New  York.    Feb.  84, 1801.) 

David  J.  Dean,  for  appellant.  W.  A. 
Poate,  for  respondent. 

No  opinion.  Order  affirmed  on  opinion  be- 
low, with  costs.  All  concur.  See  8  K.  Y. 
Supp.  365. 

Thompson  et  aZ.,  Appellants,  t.  Dates  et 
al..  Respondents. 

{Court  cf  Appeals  qr  New  TorK    Feb.  84, 1881.) 

Wm.  P.  Cantvxll,  for  appellants.  ITdaon 
Davenport,  for  respondents. 

No  opinion.  Appeal  dismissed,  with  costs. 
All  concur.    See  10  N.  Y.  Supp.  613. 


Wheeler  et  al..  Appellants,  ▼.  Emhelttth, 
Bespondent. 

\Court  of  Appeals  of  New  ITork.    Ifeb.  84, 1891.) 

Michael  J.  Scanlon,  for  appellants.  Oa- 
briel  Levy,  for  respondent. 

No  opinion.  Order  afflrmed,  with  costs. 
AU  concur.    See  12  N.  Y.  Supp.  58. 


Metropolitaii  Concert  Co.,  Limited,  t. 
Sperrt  et  al..  Appellants. 

(Court  of  AppeaU  of  New  York.    Kob.  84, 189L) 

Henry  Cooper,  for  appellants.  Eugene 
Beligman,  for  respondent. 

No  opinion.  Order  afflrmed,  with  costs. 
All  concur.    See  12  N.  Y.  Supp.  494. 


Beckavith,  Bespondent,  t.  New  York  Cent. 
&  H.  K.  B.  Co.,  Appellant. 

(Court  of  Appeals  of  New  York.    Feb.  24, 1891.) 

C.  D.  Preseott,  for  appellant.  iSf.  Crom- 
well, for  rnspondent. 

No  opinion.  Judgment  afflrmed,  with 
costs.    All  concar.    See  7  N.  Y.  Supp.  719. 


Beoewith,  Bespondent,  t.  New  Yore  Cent. 
&  H.  B.  B.  Co..  Appellant. 

(Court  of  Appeals  of  New  York.    Feb.  84, 1891.) 

C.  D.  Preseott,  for  appellant.  S.  Crom- 
well, for  respondent. 

No  opinion.  Judgment  afflrmed,  with 
costs.    All  concur.    See  7  N.  Y.  Supp.  721. 


Nart,  Bespondent,  v.  New  York  Cent.  & 
W.  B.  (3o..  Appellant. 

{Court  0/  Appeals  cf  New  York.    Feb.  34, 1891.) 

P,  W.  Oullinan,  for  appellant.  Blisha 
B.  Powell,  for  respondent. 

No  opinion.  Judgment  afflrmed,  with 
costs.    All  concur.    See  9  N.  Y.  Supp.  153. 


Stobt,  Appellant,  t.  United  Life  4;  Aco. 
Ins.  Ass'n,  Bespondent. 

(Cottrt  of  AppeaU  of  New  York.    Feb.  94, 1891.) 

Jerry  A.  Wemberg,  for  appellant.  Harry 
Wilber,  for  respondent. 

No  opinion.  Judgment  afflrmed,  with 
costs.    All  concur.    See  4  N.  Y.  Supp.  873. 


Fitzoerals,  Respondent,  ▼.  Crnr  or  Trot, 
Appellant. 

(Court  0/  Appeals  cf  New  Yorfe.    Febi  84, 1891.) 

William  J.  Koehe,  for  appellant.  Frank 
8.  Black,  for  respondent. 

No  opinion.  Judgment  afflrmed,  with 
costs.    All  concur.    See  7  N.  Y.  Supp.  103. 


In  re  Look's  Estate. 
(Court  of  Appeals  of  New  York.    Feb.  94, 1891.) 

H,  Aplington,  for  appellants.  John  ff. 
Milbum,  for  rrapondents. 

No  opinion.  Judgment  affirmed,  with 
costs.    All  concur.    See  7  N.  Y.  Supp.  298. 


Bergen,  Bespondent,  v.  Manhattan  Bt. 
Co.,  Appellant. 

{Court  of  AppeaU  of  New  York.    Feb.  84, 1891.) 

Julten  T.  Davies,  for  appellant.  That, 
F.  Magner,  tax  respondent. 

No  opinion.  Judgment  afflrmed,  with 
costs.  All  concur,  except  Earl,  Peckhah, 
and  Qrat,  JJ.,  dissenting.  See  8  N.  Y. 
Supp.  931,  mem. 


Bartholomew,    Bespondent,    v.    Pottoh- 
KEEPsiE  &  H.  Ferrt  Co.,  Appellant. 

(Court  of  AppeaU  of  New  York.    Feb.  24, 1891.) 

Thompson  A  Lown,  for  appellant.  Alli- 
son Butts,  for  respondent. 

No  opinion.  Judgment  afflrmed,  with 
coats.    All  concur.    See  7  N.  Y.  Supp.  785. 


Hess   et  aX.,  Appellants,  t,  Washington 
Fire  &  Marine  Ins.  Co.,  Bespondent. 

(Court  of  Appeals  of  New  York.    Feb.  94, 1891.) 

Geo.  F.  Teaman,  for  appellants.  Wm. 
ITathaniel  Coyswell,  for  respondent. 

No  opinion.  Judgment  afflrmed.  with 
costs.    All  concur.    See  UN.  Y.  Supp.  299. 


McCk}T,  Appellant,  v.  Empire  Warehovsb 
(k>.,  Limited,  Respondent. 

{Court  of  AppeaU  of  New  York.    Feb.  84, 1891.) 

Patrick  Ready,  for  appellant.  John  Not- 
man,  for  respondent. 

No  opinion.  Judgment  afflrmed,  with 
costs.    Ail  concur.    See  10  N.  Y.  Supp.  99. 
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Maot,  Bespondent.  v.  WiLtiAus   «t  oj.i 

Appellants. 
(Court  of  Appeals  <tf  New  Torh.    Feb.  84,  ISW.) 

Sidtiejf  8,  Harris,  for  appellants.     Chas. 
N.  Judson,  for  respondent. 

No   opinion.    Judgment   affirmed,    with 
costs.    All  concur.    See  S  N.  Y.  8upp.  658. 


GinoN,  liespondent,  r.  Williaus  et  al..  Ap- 
pellants. 
(Court  ofAppealt  <ir  New  Tork.    Feb.  24, 1891.) 

Sidney  S.  Harris,  for  appellants.    Chat. 
If.  Judsim,  for  respondent. 

No   opinion.    Judgment    aflBrmed,    with 
costs.    All  concur.    See  7  N.  Y.  Supp.  786. 


Fdtleb,  Bespondent,  v.  State  Mut.  Life 

Ins.  Co.  of  Worcester  et  eU.,   Appel- 

lauts. 
(Court  of  Appeals  (if  New  York.    Feb.  24, 1891.) 

Edward  E.  Sprague,  for  appellants.     Oli- 
ver P.  Buel,  for  respondent. 

No    opinion.    .Judgment    affirmed,   with 
costs.    All  concnr.    See  8  N.  Y.  Supp.  411. 


FLAMNAaAN,  Bespondent,  t.  New  York,  N. 

H.  &  H.  B.  B.  (Jo..  Appellant. 
(Court  of  Appeals  of  New  York.    Feb.  24, 1891.) 

Henry  W,  Toft,  for  appellant.    MarUnJ, 
Keogh,  for  respondent. 

Noopinion.   Judgment  affirmed, with  costs. 
All  concur.    See  8  N.  Y.  Supp.  744. 


In  re  Hatden^s  Estate. 
(Court  <tr  Appeals  of  New  York.    Feb.  24, 1891.) 

M.  H.  Briggs,  tat  executors.  W.  H.  Bhep- 
ard  and  James  W,  Osborne,  for  adminis- 
trator. Geo.  P.  Teaman,  for  guardian  ad 
litem. 

No  opinion.  Judgment  affirmed  on  opin- 
ion of  BaHkbr.  J.,  below,  without  costs  to 
either  party  on  this  appeal.  All  concur.  See 
7  N.  Y.  Supp.  313. 


Perkins,  Bespondent  y.  BhrrALO,  B.  ft  P. 

B.  Co.,  Appellant. 
(Court  tf  Appeals  of  New  York.    Feb.  24, 1891.) 

Henry  G.  Danforth,  for  appellant.    M,  B. 
A  E.  M.  Bartlett,  for  respondent. 

No    opinion.    Judgment    affirmed,    with 
costs.    All  concur.    See  10  N.  Y.  Supp.  856. 


CJhabd  af  a)..  Appellants,  v.  Hahiltom,  Be- 
spondent. 
(Court  of  Appeals  of  New  York.    Feb.  24, 1891.) 

Samuel  J.  Crooks,  for  appellants.    Sher- 
man  S.  Rogers,  for  respondent. 

Noopinion.  Judgment  affirmed,  with  costs. 
All  concur.    See  9  N.  Y.  Supp.  675. 


Morgan,   Bespondent,  v.  Taylor,  Appel- 
lant. 

(Court  of  Appeals  of  New  York.    March  8, 1 891 . ) 

Motion  to  reinstate  appeal. 

No  opinion.  The  return  of  the  remittitur 
to  this  court  is  requested,  and,  when  returned, 
motion  granted  upon  payment  by  the  appel- 
lant to  the  respondent  of  $20,  and  all  taxable 
disbursements.    See  5  N.  Y.  Supp.  920,  922. 


Leb  v.  VAotrnH  On.  Oo. 
(Court  of  Appeals  of  New  York.    Haroh  8, 1891.) 

Motion  to  reserve  cause. 

No  opinion.  Argument  reserved  until 
Wednesday,  March  18,  1891.  See  7  N.  Y. 
Supp.  426. 

Offenheiher,  Bespondent,  v.  HtruFHBBTS 
et  dl..  Appellants. 

(Court  of  Appeals  of  New  York.    Ifaroh  8, 1891.) 

No  opinion.  Motion  for  reargument  de- 
nied, with  costs.  See  26  N.  E.  Bep.  757, 
mem. 


People  ex  rel.  Shaler,  Appellant,  v.  Mat- 
OR,  Etc.,  of  City  of  New  York,  Be- 
spondent. 

(Conrt  of  Appeals  of  New  York.  March  10, 1891.) 

Samfiel  B.  Clarke,  for  appellant.  D.  J. 
Dean,  for  respondent. 

No  opinion.  Order  affirmed,  with  costs. 
All  concur.    See  5  N.  Y.  Supp.  538. 


Pbok,  Bespondent,  v.  City  or  Boohestbr, 

Appellant. 

{Court  of  Appeals  of  New  York.  Haroh  10^  1891.) 

Henry  J.  Sullivan,  for  appellant.  John 
H.  Hopkins,  for  respondent. 

No  opinion.  Appeal  dismissed,  with  costs. 
All  concur.    See  9  N.  Y.  Supp.  950,  mem. 


In  re  Ellithobfb. 
(Court  of  Appeals  of  New  York.   March  10, 1891.) 

Application  for  peremptory  writ  of  man- 
damus. 

H.  J.  StMft,  for  appellant.  Adalbert  Moot, 
tor  respondent. 

No  opinion.  Order  affirmed,  with  costs, 
all  concur. 


Feofle  ex  rel.  McQuien,  Respondent,  v. 
Theatrioal  Mechanioal  Ass'n,  Ap- 
pellant. 

(Court  of  Appeals  of  New  York.    Haroh  10, 1891.) 

BenJ.  Steinhardt,  for  appellant.  Smith 
Tuttle,  for  respondent. 

Noopinion.  Order  affirmed,  with  costs. 
All  concur.    See  8  N.  Y.  Supp.  675. 
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People  t»  rd.  American  Subbtt  Co., 

Appellant,  T.  Wemfle,  Comptroller,  Be- 

spoudent. 
(Cowrtof  Appeals  (if  New  York.    March  10, 1891) 

John  J.  Cratcford,  for  appellant.     CTuu. 
V.  Tabor,  Atty.  (}en.,  for  respondent. 

No  opinion.    Order  affirmed,  with  costs. 
All  concur.    See  12  N.  Y.  Supp.  271. 


People  «b  nl,  Yan  Hkb,  Respondent,  v. 

BoABD  Police  CoHuissioNBRa  or  Grebn- 

BUSH,  Appellant. 
(Court  o/ .Appeals  ctfNew  Tork.    March  10, 1801.) 

Jama  H.  Ryan,  for  appellant.  Eugene 
Burlingame,  for  respondent. 

No  opinion .  Order  affirmed  on  opinion  be- 
low, and  also  on  opinion  in  People  v.  Uan- 
nan,  10  N.  Y.  Supp.  71,  which  was  adopted 
in  this  court  upon  the  affirmance  of  the  judg- 
ment in  this  court.  All  concur.  See  11  N. 
Y.  Supp.  841. 

Farmebs'  Loan  &  Trttst  Co.,  Bespondent. 
V.  New  Bochelle  &  P.  B.  Co.,  Defend- 
ant, and  Village  of  Net^  Bochelle, 
Appellant. 

{CowrtofAweaUofNewYork.  March  10, 189L) 
Martin  J.  Keogh,  for  appellant.    Chat. 

Stratiss,  for  respondent. 
No  opinion.    Order  affirmed,  with  costs. 

All  concur.    See  10  N.  Y.  Supp.  810. 


Fat.  Respondent,  v.  Obant,  Sheriff,  Appel- 

lant. 
(Court  of  Appeal*  of  New  Yailc.    March  10,  ISOL) 

Btem  it  Myers,  for  appellant    0eo.  Wal- 
ton &ieene,  fur  respondent. 

No   opinion.    Judgment   affirmed,    with 
costs.    All  concur.    See  5  N.  Y.  Supp.  91U. 


BaioaHAN  et  dl.,  Bespondents,  T.  Vaodum 
Oil  (^..  Appellant. 

BuROH,  Appellant,  v.  Saub,  Bespondent. 

{Court  of  Appeals  of  New  York.    March  10, 1801.) 

Theodore  Baoon,  for  appellant.  John  Van 
Voorhis,  for  respondents. 

No  opinion.  Judgment  affirmed,  with 
costs.  All  concur.  See  8  N.  Y.  Supp.  944, 
mem. 


In  re  Vowebs'  Will. 
(Coxurt  of  Appeals  of  New  York.    March  17, 1891. ) 

Edgar  T.  Braokett,  for  appellant.  <6f. 
Srorjm,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs  against  the  appellant  personally.  All 
concur.    See  8  N.  Y.  Supp.  9^,  mem. 


Stake,  Appellant,  v.  Sovlb,  Elespondent. 
( Court  of  Appeals  of  New  York.  March  17, 1891.) 
A.  J.  Abbott,  for  appellant.    /.  Welling 
and  Wm,  F.  Coggmoell,  for  respondent. 


No  opinion.  Judgment  affirmed,  with 
costs.  All  concur.  8  N.  Y.  Supp.  947, 
mem. 


QxTiLL,  Bespondent,  t.  Nkw  York  Cent.  A 

H.  B.  B.  Co.,  Appellant. 
{Couirtof  AppeaXs  of  New  York.   March  17, 1801.) 

Hamilton  Harris,  for  appellant.     Hugh 
Z.  Cole,  for  respondent. 

No    opinion.    Judgment   affirmed,   with 
costs.    All  concur.    See  11  N.  Y.  Supp.  80. 


HUOOBB,  Bespondent,  t.  New  York  Cent. 

&  H.  B.  B.  Co.,  Appellant. 
{CourtofAppecLlsofNewYork.    Marctil7, 1801.) 

P.  B.  McLennan,  for  appellant.  Louie 
Marshall,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.  All  concur.  See  10  N.  Y.  Supp.  955, 
mem. 


Ltdeoker,  Bespondent,  t.  Vebdinal,  Ap- 
pellant. 
(Courtaf  Appeals  of  New  York.  March  17, 1891.) 

Albert  A.  Abbott,  for  appellant.    Frank 
W.  Arnold,  tor  respondent. 

No    opinion.    Judgment   affirmed,    with 
costs.    All  concur.    See  5  N.  Y.  Supp.  606. 


Paul,  Bespondent,  v.  Stevens  et  aL,  Ap« 

pellants. 
{Court  of  Appeals  of  New  York.   March  17, 1801.) 

A.  Simie,  Jr.,  for  appellants.    Coleridge 
A.  Hart,  for  respondent. 

No   opinion.    Judgment    affirmed,   with 
costs.    All  concur.    See  10  N.  Y.  Supp.  442. 


PoLUTT,  Appellant,  v.  Kmos  CJounty  El. 

Bt.  Co.,  Bespondent. 
(Court  o/^pp«aIa  of  New  York.   March  17, 1891.) 

Wm.  J.  Gaynor,  for    appellant.    A,  B. 
Boardman,  for  respondent. 

No  opinion.    Judgment  affirmed,    with 
costs.    All  concur.    See  10  N.  Y.  Supp.  691. 


People,    Respondent,    t.   Seneca    Lakb 

Qbafb  &  Wine  Co.,  Appellant. 
{Courtof  Appeals  of  New  York.  March  17, 180L) 

W.  Rumsey  Miller,  for  appellant.  Elbridge 
L,  Adams,  for  respondent. 

No    opinion.    Judgment  affirmed,    with 
costs.    All  concur.     See  5  N.  Y.  Supp.  136. 


Stewart,  Bespondent,  t.  New  York,  O.  ft 

W.  B.  Ck>.,  Appellant. 
{Courtof  Appeals  of  New  Yirrk.    March  17, 1891.) 

6700.  H.  Carpenter,  for  appellant.  T,  F, 
Bttsh,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.  All  concur,  except  Earl  and  Peok- 
BAH,  JJ.,  not  voting.  See  8  N.  Y.  Supp. 
19. 
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Ti^MHKR.  Appellant,  r.  Crrr  or  BouujflrrKit, 
Bespondent. 

lCmirttifAppeiit»<tfN'eu)Tot1c  Marsh  17, 1891.) 

Ko  opinion.    Motion  to  transfer  from  sec 
end  division  denied.    See  9  K.  Y.  Supp.  695. 


In  re  SQmaB. 

(OourttifAvp9al*<if  New  York.  Marota  17, 1891.) 

No  opinion.  Motion  for  reargument,  or  to 
amend,  denied,  witli  costs.  ^  26  N.  £. 
Bep.  142. 

In  n  Warm. 

{Court  of  Appeals  of  New  York.   If  arch  17, 1S91.) 

No  opinion.  Motion  to  amend  remitUtur 
denied,  with  costs.    See  26  N.  E.  Bep.  909. 


Whitxan,  Bespondent,  t.  Folbt  «t  tU., 
Appellants. 

(Omtrtcf  Appeals  of  New  York.   HarohlT,tB91.) 

No  opinion.  Motion  to  amend  remittitur 
denied,  witlioat  costs.  See  26  N.  E.  Bep. 
725. 


TowNSHBND,  Appellant,  v.  FaoiixitBet  al., 

Bes  pendente. 

iOourtafAppeaisatf  New  York.  lfarohl7,189L) 

John  Toums?iend,  for  appellant. 
No  opinion.  Motion  for  reargument  denied. 
With  costs.    See  26  N.  E.  Bep.  805. 


Basb  et  ol..  Appellants,  t.  New  Yobk,  L. 
E.  &  W.  B.  Co..  Bespondent. 

(Cvwrttff  Appeals  <if  New  York.    March  17, 1S91.) 

Wm.  Parkin  and  W.  W.  MaeFarland,  for 
respondent. 

No  opinion.  Motion  for  reargument  denied, 
witli  coate.    See  26  N.  E.  Bep.  145^ 


Obatxs,  Bespondent,  t.  Orayibs,  Appellant 
(Courf (iT  Appeals  cfNew  York.    March  80. 1891.) 

Frank  M,  Loomis  and  Adellert  Moot,  for 
appellant.  Henry  W.  Sprague,  for  respond- 
ent. 

No  opinion.  Judgment  aflSrmed  on  opin- 
ion below,  witli  costs.  All  concur.  See  8  N. 
T.  Snpp.  284. 

SXEDLET,  Bespondent,  y.  Suitb  et  a{.,  Ap- 
pellants.l 

(flovurtof  Appeals  of  New  York.    March  80, 1891.) 

Frederie  B.  Coudert  and  Arthur  Furber, 
for  appellant  Wm.  F.  MaeBae,  for  respond- 
ent. 

No  opinion.  Judgment  affirmed,  with 
costs.     All  concur.    See  8  N.  Y.  Supp.  100. 

'fieargumeiit  denied,  poat,  86S. 


In  re  MoICabon's  Wiu.. 
(.Otwrt  (>f  Appeals  of  New  Yvilt.    Marohao,  1891.) 

AtattJuta  Hale  and  Wm.  D.  Veeder,  for  ap> 
peliants.     Wm.  B.  Oshom,  for  respondents. 

No  opinion.     Judgment  affirmed,    with 
costs.    All  concur.    See  8  N.  Y.  Snpp.  757. 


Waixaoe  et  al..  Appellants,  «.  O'GomiAir, 
Bespondent. 

(Court  0/ Appeals  of  New  York.   MarohSO,  1S91.) 
A.  ^.ff^«a«on,  for  appellants.  J.  B.O^  Gor- 
man, for  respondent 

No  opinion.  Judgment  affirmed,  with 
costs,  on  opinion  ImIow.  AU  concur.  See  6 
N.  Y.  Supp.  890. 

Stillinqs,   Appellant,  ▼.  Haooebtt,  B» 

spondent 
(Cotiirt  cf  Appeals  of  New  York.  March  90, 1891.) 

Archibald  O.  STienttone,  for  appellant 
Gibson  Putzel,  for  respondent 

No  opinion.  Judgment  affirmed,  with 
costs.    AU  concur.    See  12  N.  Y.  Supp.  813. 


FsoPhB,  Bespondent,  v.  Mtbbs,  Comptroller, 

Appellant. 
(Court  of  Appeals  of  New  York.   March  90, 1891.) 

J.  W.  M.  Newlin  and  George  8.  Coleman, 
for  appellant.     Wm,  A. Paste, for  respondent 

No  opinion.  Judgment  affirmni,  with 
costs,  on  opinion  in  general  term.  All  con- 
cur, (Gray,  J.,  in  result,)  except  O'Brien, 
J.,  not  sitting.    See  13  N.  Y.  Supp.  182. 


BUTTT,     Bespondent,    t.    (}oNsoi.n>ATBD 

Fbuit-Jab  C!o.,  Appellant. 
(Courtcf  Appeals <if  New  York.    March  90, 1891.) 

L.  A.  Fuller,  for   appellant     JoAn   B. 
Buitit,  for  respondent. 

No   opinion.     Judgment   affirmed,    with 
costs.    All  concur.    See  6  N.  Y.  Supp.  23. 


GuEMBNT,  Appellant,  y.  Bankbh  ENimNO 
Co.,  Bespondent 

(Court  of  Appeals  of  New  York,  Second  Divi*. 
Ion.    Feb.  24, 1801.) 

No  opinion.  Appellant's  motion  to  be  al> 
lowed  to  discontinue  his  appeal  granted  upon 
the  payment  of  $25  within  10  days.  Sea 
8  N.  Y.  Supp.  169. 


Chasb,  Bespondent.  y.  MoLanb  st  al.,  Ap* 
peliants. 

(Court  of  Appeals  of  New  York,  Second  DM»- 
itm.    Feb.  24, 1891.) 

No  opinion.     Motion  to  dismiss  appeal 
denied,  without  costs.    See  8  N.  Y.  Supp.  903. 


HiNZ.  Appellant  ▼.  Starim,  Respondent 

(Court  of  Appeals  of  New  York,  Second  DM*- 
lOTi.    Feb.  24,  1891.) 


Martin  J.  Keogh,  for  appellant. 
Goodrich,  toi  respondent 


Wm.W, 
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No  opinion.  Judgment  affirmed,  vitb 
costs.  All  concur,  except  Bbadlet,  Yann, 
and  Brown,  JJ.,  dissenting.  See  10  N.  7. 
Supp.  671. 

In  re  Fabkbb. 

In  re  Glowacki's  Estatb. 

(Court  0/  Appeal*  of  New  York,  Second  DM»- 
ion.    Feb.  Hi,  1891.} 

Z«  Boy-  Parker,  in  pro.  per.  Henry  F. 
Tarhox,  for  National  Bank  of  Genesee. 

No  opinion.  Judgment  affirmed,  without 
costs  to  either  party.  All  concur.  See  8  N. 
Y.  Supp.  394. 

Hayu^and,  Appellant,  v.  Cooks  «t  d,.  Be- 
spondents. 

{Court  of  Appeals  of  New  Tortt,  Second  DMa- 
ion.    Feb.  84, 1881.) 

Thos.  Nelson,  for  appellant.  Jatnea  A, 
Hudson,  for  respondents. 

No  opinion.  Judgment  affirmed,  with 
costs.  All  concur,  except  Haiqht,  J.,  not 
voting.    See  9  N.  Y.  Supp.  872. 


Shaokblfokd.  Bespondent,  v.  Mioheu.  et 
al..  Appellants. 

(Court  of  Appeals  of  New  York,  Second  iXote- 
ion.    Feb.  34, 1891.) 

John  E.  Parsons,  for  appellants.  Julien 
T.  Bavies,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.    All  concur.    See  10  N.  Y.  Supp.  122. 


CouUNS.  Appellant,  v.  Htdobh  «t  ai..  Be- 
spondents. 

(Court  of  Appeals  of  New  York,  Second  DMs- 
ion.    Feb.  84, 1891.) 

Geo.  B.  Wellinffton,  for  appellant.  Chat. 
B.  Patterson,  for  respondents. 

No  opinion.  Judgment  affirmed,  with 
costs.    All  concur.    See  12  N.  Y.  Supp.  581. 


MoCoLLTTH,  Appellant,  t.  Mutual   Lifb 
Ins.  Co.  of  New  York,  Respondent. 

(CoiMt  <if  Ajtpeals  <xf  New  York,  Second  ZMiria- 
ton.    Feb.  84, 1891.) 

Joel  Z.  Walker,  for  appellant.  Robert 
Sewell,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.  All  concur,  except  Haight  and 
Brown,  J  J.,  not  sitting.  See  8  N.  Y.  Supp. 
249. 


In  n  Aoar's  Will. 

AwT.Ttfl  et  al.,  Respondents,  v.  AoAB,  Appel- 
lant. 

(Court  vf  Appeals  of  New  York,  Second  DMs- 
ion.    Feb.  84, 1891.) 

Frank  O.  Ferguson,  for  appellant.  /. 
Newton  Fiero,  for  respondents. 

No  opinion.  Judgment  affirmed,  with 
costs.  All  concur,  except  Parker,  J.,  not 
voting.    See  9  N.  Y.  Supp.  947,  mem. 


Towns,  Bespondent.  t.  Roue,  W.  A  O.'EL 
Co.,  Appellant. 

(Court  9f  Appeals  of  New  York,  Second  Divis- 
ion.   Feb.  84, 1891.) 

Bdmund  B.  Wynn,  for  appellant  W.  F. 
Porter,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
oosU.    All  concur.    See  8  N.  Y.  Supp.  137. 


Carroll,  Respondent,  t.  Conlet,  Appellant. 


(Court  of  Appeals  < 
ion. 


'  New  York,  Second  iMoi*- 
reb.  84, 1891. 


€f9o.  B.  Westwfteld,  for  appellant.  John 
Ddahunty,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.    All  concur.    See  9  N.  Y.  Supp.  865. 


Callaghan,  Bespondent,  v.  Delawabe,  L. 
&  W.  R.  Co.  et  al..  Appellants. 

(Court  of  Appeals  of  New  York,  Second  XKoto- 
ion.    Feb.  84,1891.) 

£oui«  Marshall,  for  appellants.  M,  S, 
Drlscoll,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.  All  concur.  See  8  N.  T..Supp.  942. 
tttem. 


Bowers,  Appellant,  v.  Shith  et  al..  Be* 
spondents. 

(Court  of  Appeals  of  New  York,  Second  Dtois- 
ion.    Feb.  84,189L) 

W.  Frothingham,  for  appellant  Bdwin 
Countryman,  for  respondents. 

No  opinion.  Judgment  affirmed,  with 
costs.    All  concur.    See  3  N.  Y.  Supp.  105. 


Farmer,  Respondent,  v.  Euigrant  Indus- 
trial Say.  Bank  et  al..  Appellants. 

(Court  of  Appeals  of  New  York,  Second  Divis- 
ion.   Uaroh  8,  1891.) 

Francis  O,  Devlin,  for  appellants.  Abram 
Kling,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs,  upon  the  opinion  of  Peokham,  J., 
court  of  appeals,  in  Devlin  v.  Bank,  26  N. 
E.  Bep.  744.  All  concur.  See  10  N.  Y. 
Supp.  425. 

DiNTRUFF,  Respondent,  v.  Boohesieb  Otsx 
&  B.  R.  Co.,  Appellant. 

iCowrt  of  Appeals  of  New  York,  Second  IMoi*- 
ion.    Karch  8,  1891.) 

Thomas  Raines,  for  appellant.  Walter  8. 
Hubbell,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.    All  concur.    See  10  N.  Y.  Supp.  402. 


Pitt,  Appellant,  v.  Kellogg.  Respondent. 

(Court  Q^  Appeals  of  New  York,  Second  Divis- 
ion.   March  10, 1891.) 

Horace  Seoor,  Jr.,  for  appellant.  €feo.  H, 
FletcTier,  for  respondent. 

No  opinion.  Appeal  dismissed,  with  costs. 
All  concur.    See  11  N.  Y.  Supp.  526. 


Digitized  by 


Google 


Mass.) 


GREEN  9.  HOGAN. 


41S 


In  re  Undebhiix. 

GmoN,  Appellant,  y.  Umderhill,  Beepond- 

ent. 

(Court  of  Avpeals  of  New  Yorli,  Seovnd  Dioi»- 
{on.    March  10, 1891.) 

Alex  Thain,  for  appellant.  A.  R.  Dyett, 
for  respondent. 

No  opinion.  Appeal  dismissed,  witb  costs. 
All  concur.    See  11  N.  Y.  Supp.  118. 


HrrcHELL,  Bespondent,  v.  Enapf  etal.. 
Appellants. 

ICourt  <ff  Appeals  of  New  York,  Second  DM»- 
ion.    March  10, 1891.) 

George  W.  Ray,  for  appellants,  ffotoard 
D.  Newton,  for  respondent 

No  opinion.  Judgment  affirmed  on  opin- 
ion of  general  term,  with  costs.  All  concur, 
except  FoLLETT,  C.  J.,  not  sitting.  See  8  N. 
Y.  Supp.  40. 

Mtt.t.wr,  Bespondent,  t.  Pierson  et  tU.,  Ap- 
•    pellants. 

iCovrt  of  Appeals  of  New  Tork,  Second  Dieia- 
ion.    March  17, 1891.) 

Marcus  T.  Hun,  for  appellants.  George  B, 
Wellington,  for  respondent. 

No  opinion.  Judgment  reversed  and  new 
trial  granted,  witti  costs  to  abide  the  final 
award  of  coats,  on  opinion  in  Darant  t.  Pier- 
son,  26  N.  E.  Rep.  1095.  (Mar«di  17.)  All 
concur,  except  Yanm,  J.*  dissenting,  and 
PoTTES,  J.,  not  voting.  See  11 N.  Y.  Snpp. 
842. 


Byan.  Appellant,  v.  Lone  Islakd  B.  Co., 

Bespondent. 

{Court  of  Appeals  of  New  York,  Second  Divis- 
ion.   March  17, 1891.) 

Thomas  Toung,  for  appellant.  E.  B. 
Hinsdale,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.  All  concur,  except  BRADLBr,  J.,  not 
voting,  and  Brown,  J.,  not  sitting.  See  4 
N.  Y.  Supp.  3»1. 


HowABTH,  Bespondent,  t.  Howabth,  Ap- 
pellant. 

{ConrtofAppeois  of  New  York,  Second  DMs- 
Um.    March  17, 1891.) 

8.  M,  Lindsley,  for  appellant.  A.  M. 
Beardtley,  for  respondent. 

No  opinion.  Judgment  affirmed,  .with 
costs.     All  concur.     See  11  N.  Y.  Supp.  945. 


BEBOKETi,  Appellant,  v.  Imperial  Govncii. 
OF  Order  of  United  Friends,  Re- 
spondent. 

(Court  of  Appeals  of  New  T<n%  Seeond  DMs- 
ion.    March  17, 1891.) 

fV.  A.  SutTurland,  for  appellant.  Alfred 
Steckler,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.    All  concur.    See  11  N.  Y.  Supp.  321. 


In  re  Bennett's  Will. 

{Court  of  Appeals  of  New  York,  Second  DtiH»- 
itm.    March  17, 1891.) 

Franeis  Larhin,  for  appellant.  Lent  dt 
Herrtek,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.    All  concur.    See  6  N.  Y.  Supp.  199. 


Gibson  et  ol.,  Bespondents,  v.  MoLauby  et 
al..  Appellants. 

{Cowrt  cf  Appeals  of  New  York,  Second  DMs- 
ion.    March  17, 1891.) 

George  Adee,  for  appellants.  Edwin  D. 
Wagner,  for  respondents. 

No  opinion.  Judgment  affirmed,  witb 
costs.  All  concur.  See  10  N.  Y.  Supp.  951» 
mem. 


Fabman.  Bespondent,  v.  Town  of  Ellino- 
TON,  Appellant. 

{Court  of  Appeals  of  New  York,  Second  Divis- 
ion.   March  17,  1891.) 

Wm.  B.  Henderson,  for  appellant.  A.  C 
Wade,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.  All  concur,  except  Bradley  and 
Haight.  JJ.,  not  sitting.    See  46  Hun,  41. 


O'GoBMAN  et  al.,  Bespondents,  v.  Nation- 
al Fire  Ins.  Co.,  Appellant. 

(Court  of  Appeals  of  New  York,  Seeond  iXoto- 
ion.    Miurch  20,  1891.) 

P.  W.  Ctdlinan,  for  appellant.  /.  R. 
0*  Gorman,  for  respondents. 

No  opinion.  Judgment  affirmed,  witb 
costs.  All  concur.  See  10  N.  Y.  Supp.  952, 
mem. 


In  re  Sihuons'  Will. 

{Court  of  Appeals  of  New  York,  Seeond  Dtois- 
ion.    March  ao,  1891.) 

A.  P.  Rose,  for  appellant.  Edwin  Hioksr 
for  respondent. 

No  opinion.  Judgment  affirmed,  witb 
costs  to  both  parties  out  of  the  estate.  All 
concur.    See  9  N.  Y.  Supp.  352. 


In  re  Connor's  Will. 

(Court  of  Appeals  of  New  York,  Seeond  Dl!Oi»' 

ion.    March  20, 1891.) 

Aaron  Permirigton  WhtteTiead,  for  appel* 
lant.    Frederic  R.  Gouderi,  for  respondent. 

No  opinion.  Judgment  affirmed,  witb 
costs.    All  concur.    See  7  N.  Y.  Supp.  855. 


(1S3  Mass.   462V 

Green  t.  Hoqan  et  al. 

{Supreme  Judicial  Court  of  MassaelwMtts, 
Hampden.    April  8,  1891. ) 

Cbabitibs — Cars  of  Bubiai.  IiOt. 
1.  Under  St.  Mass.  1884,  c.  186,  authorizing  any 
city  or  town  to  receive  and  apply  moneys  for  the 
preservation,  care,  etc. ,  of  any  public  or  private 
bnrial  place  or  of  burial  lots,  and  the  other  stat- 
utes relating  to  this  sablect,  (Pub.  St  a  88,  $( 
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6-8,  17;  Id.  c.  Ite,  SI  85,  88;  Xd.  c.  144,  J  6,)  a 
bequest  to  provide  a  fund  tor  the  permanent  care 
6t  testator's  burial  lot  is  valid. 

a.  Although  all  the  forms  usual  in  equit7pro- 
eeedings  are  not  followed  in  a  suit  in  the  probate 
court  for  the  construction  of  a  will,  yet,  where 
all  the  persons  Interested  ai>peal.  from  the  de- 
cree, the  question  presented  is  properly  brought 
before  the  supreme  court  by  such  appeal. 

Report  from  supreme  jadicial  court, 
Hampden  county. 

Action  to  coDHtrue  a  vrill.  The  fourth 
clause  in  the  will  is  as  follows:  "Fourth. 
All  the  rest,  residue,  and  remainder  of  my 
estate,  real,  personal,  or  mixed,  whereso- 
ever situate  and  howeverdescribed,  I  give, 
derlse,  and  bequeath  to  said  Charles 
Green  and  Peter  Tierney,  of  said  West- 
field,  and  their  heirs,  executors,  and  ad- 
nilniatrators,  to  expend  the  income  and 
such  part  of  the  principal  sum  thereof  as 
they  may  deem  best  for  the  care  of  and 
keeping  in  Kood  condition  my  said  lot  in 
said  cemetery,  the  curbing  and  grounds  of 
the  same,  and  the  monument  thereon. 
The  said  Green  and  Tierney,  their  heirs 
and  execntors  and  administrators,  to  take 
and  receive  such  compensation  forthecare 
of  said  lot  as  th^y  may  deem  reasonable. " 

RoMosoa  &  Robinsna,  for  executor.  J. 
B.  Varroll  and  Parsons  &  Crosaley,  for  de- 
fendants. 

Field,  C.  J.  This  is  a  proceeding  In  eq- 
uity fur  the  construction  of  a  will.  Swa- 
sey  V.  Jaques,  144  Mass.  13.5, 10  N.  E.  Rep. 
758.  The  petition  was  filed  in  the  probate 
court,  and  an  appeal  taken  from  the  de- 
cree of  that  court  tn  the  supreme  judicial 
court,  where  the  case  was  heard  by  a  sin- 
gle Justice  and  reported  to  the  full  court. 
The  rules  established  for  regulating  the 
practice  and  conducting  the  business  of 
probate  courts  pursuant  to  Gen.  St.  c.llT, 
S  19,  now  Pub.  St  c.  156,  §  22,  apparently 
do  not  cover  proceedings  in  equity,  isee 
Baker  v.  Blood,  128  Mass.  54S.  We  think, 
however,  that  until  rules  are  establisbed 
for  such  proceedings  in  the  probate  courts 
the  pleadings  and  practice  ought, as  near- 
ly as  is  practicable,  to  conform  substan- 
tially to  the  equity  procedure  In  the  other 
courts  of  the  commonwealth.  The  per- 
sons interested,  who  ought  to  be  made 
parties  respondent,  should  be  described 
by  name  and  residence,  and  a  citation  or 
subpoena  should  be  issued  addressed  to 
them,  or  containing  their  names,  which 
should  be  served  upon  them  if  they  are 
within  the  commonwealth  and  personal 
service  can  be  made.  They  should  appear 
and  answer,  or  the  bill  or  petition  should 
be  taken  for  confessed  against  them,  and 
a  decree  should  be  entered  according  to 
the  forms  of  decrees  in  equity.  In  the 
prefient  case  there  are  no  pleadings  except 
the  petition,  and  no  decree  except  the  final 
decree  of  the  probate  court,  but  all  the 
persons,  who  by  the  petition  appear  to 
be  interested  in  the  question  presented, 
apparently  resided  within  the  common- 
wealth, except  Daniel  Hogan,and  we  infer 
that  the  citation  was  served  on  all  but 
Hogau  persoually,  who  resided  in  New 
Jersey,  and  was  also  published  in  a  news- 
paper designated  in  the  order  of  theconrt. 
All  the  persons  interested  have  appealed 
from  the  decree  of  the  probate  court,  and 


we  infer  that  they  all  appeared  before  the 
probate  court,  and  before  the  justice  of 
this  court  who  heard  atjd  reported  the 
case,  and  they  all  have  by  counsel  argued 
the  case  In  this  court.  Although  all  the 
forms  usual  in  equity  proceedings  have 
not  been  followed,  yet  we  think  it  appears 
that  everything  esseiitial  has  been  done 
to  bring  the  question  presented  by  the  pe- 
tition properly  before  .  this  court.  It  ap- 
pears by  the  decree  of  the  probate  court 
that  the  question  of  the  validity  and  con- 
struction o  the  third  clause  of  the  will 
was  waived  probably  because  there  was 
no  doubt  as  to  its  validity  and  construc- 
tion, and  that  the  only  question  is  upon' 
the  validity  of  the  fourth  or  residuary 
clause.  In  Bates  v.  Bates,  134  Mass.  110,  it 
is  said  that  "it  has  been  repeatedly  held 
that  a  bequest  to  provide  a  fund  for  the 
permanent  care  of  a  private  tomb  or  bnrl- 
al  place  could  not  be  treated  as  a  public 
charity,  and  thus  made  perpetual,  and 
that  such  a  bequest  would  be  void,"  and 
that  Pub.  St.  c.  82,  §§  8. 17.  bad  no  appli- 
cation to  the  case  there  presented.  Pub. 
St.  c.  82,  55  6-8,  relate  to  cemetery  corpora- 
tions "created  by  special  charter  oroi-gan- 
Ised  under  the  general  laws."  and  section 
17,  Id.,  relates  to  "a  lot  in  a  public  burial 
place  of  a  city  or  town."  See  St.  1885.  c. 
802:  St.  1890,  c.  264,  §  4. 

From  the  facts  reported  In  the  present 
case  it  appears  that  Michael  Hogan,  the 
testator,  owned  rights  in  a  burial  lot  in 
St.  Mary's  CatbnUc  Cemetery,  in  Westfield, 
in  this  commonwealth,  and  that  the  fee  of 
the  land  was  in  the  Roman  ('atboiic  bish- 
op of  the  diocese,  and  that  t>iere  was  es- 
tablished in  Westfiold  a  Roman  Catholic 
Church,  of  which  Hogan  was  a  memoer, 
and  that  "the  resident  priest,  subject  to 
the  bishop,  holds  and  exercises  control 
over  the  church  and  cemetery. "  It  is  plain 
from  the  report  that  this  cemetery  is  not 
a  public  burial  place  of  the  town  of  West- 
field,  or  a  cemetery  belonging  to  a  corpora- 
tion. It  does  not  appear  when  the  land  in 
this  cemetery  was  first  used  and  appropri- 
ated for  the  purpose  of  Che  burial  of  the 
dead,  or  that  permission  to  use  it  for  this 
purpose  has  been  obtained  from  the  town 
of  Westfield,  but  we  shall  not  assume  that 
the  land  was  unlawfully  used  for  this  pur- 
pose in  the  absence  ol  any  contention  of 
this  kind  by  any  of  the  parties.  See  Pub. 
St.  c.  82,  §  18:  Gen.  St.  c.  28,  5  R;  St.  1855. 
c.  257.  §3;  Meagher  v.  Driscoll.  99  Mass. 
281.  It  is  impossible  precisely  to  deter- 
minefrom  the  report  what  rights  of  burial 
Michael  Hogan  acquired  in  the  lot  to 
which  be  is  declared  entitled  by  the  writ- 
ten instrument  delivered  to  him,  or  wheth- 
er, oh  bis  death,  any  rights  of  burial  de- 
scended to  his  heirs,  but  it  is  clear  that  no 
rights  ot  burial  were  granted  tothepublic, 
or  to  any  indefinite  portion  of  the  public, 
and  it  must  betaken  that  this  is  a  private 
burial  lot  in  a  private  cemetery.  St.  1884, 
c.  186,  authorizes  any  city  or  town  "to  re- 
ceive, bold,  and  apply  any  funds,  moneys, 
or  securities  which  may  be  deposited  with 
the  treasurer  of  such  city  or  town  for  the 
preservation. care,  improvement,  or  embel- 
lishment ot  any  public  or  private  burial 
place  situated  therein,  or  of  burial  lota 
located  in  the  same. "    The  effect  ot  Pub. 
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St.  e.  116,  St  35-S8,  was  considered  in  Gates 
T.  White.  1S8  Mam.  8S8,  1  N.  E.  B(>p.  285. 
In  that  case  it  was  said  In  the  opinion 
that  Pub.  St.  c.  lie,  S  S6,  "fairly  coven  a 
ease  like  the  009  balore  ns,  where  an  execu- 
tor holds  money  which  his  testator  has 
appropriated  to  the  purpose  of  maintain- 
ing in  repair  his  cemetery  lot,  and  we 
think  that  the  intention  of  the  legislature 
was  to  enable  the  Jndge  of  probate  to  car- 
17  oat  the  purpose  of  the  will,  and  to 
create  a  tntst  In  a  sayings  bank  which 
sbonld  not  be  void  as  a  perpetnity. "  Bee 
Pob.  St.  c.  144,  S  6.  Pub.  St.  c.  116,  S9  36, 
87,  and  88,  were  derived  from  St.  1875,c.  174, 
and  section  86,  Id.,  from  St.  1877,  c.  162. 
It  Is  probable  that  the  legislature,  in  pass- 
ins  St.  1876,  c.  174,  intended  to  confer  ad- 
ditional powers  upon  saviuKS  banks,  and 
In  pasMiuK  St.  IS84,  c.  186,  intended  to  con- 
fpr  powers  upon  cities  and  towns  in  addi- 
tion to  those  conferred  by  Pub.  St.  c.  82,  5 
17.  and  that  in  passing  St.  1877,  c.  162,  the 
principal  intention  was  to  enable  execu- 
tors, administrators,  and  trustees  holding 
money  in  trust  for  any  of  the  purposes 
mentioned  in  St,  1875,  c.  174,  to  discharge 
themselves  of  the  trust  by  depositing  the 
money  in  a  savings  bank  under  the  au- 
thority of  a  Judge  of  probate.  The  effect 
of  all  these  statutes  nadoubtedly  is  that 
the  money  when  receiTed  by  a  cemetery 
corporation,  a  savings  bank,  or  by  the 
treasurer  uf  a  town,  upon  the  trusts  de- 
Bcrlbed  in  thestatutes, respectively.  Is  held 
upon  a  valid  trust,  even  If  independently 
of  these  statutes  the  trust  would  have 
been  void.  Whether  the  legislature,  by  St. 
1887,  c.  162.  intended  that  the  validity  of  a 
trust  for  the  purposes  mentioned  should 
depend  in  any  degree  upon  the  discretion 
of  a  judge  of  probate  certainly  does  not 
clearly  appear.  It  might.  perhaiM),  be 
suggested  that  the  purposes  mentioned  in 
Pub.  St.  c.  116,  §  115,  may  all  be  public  pur- 
poses, and  that  the  cemeteries  and  ceme- 
tery lots  intended  should  be  held  tobesnch 
as  are  described  in  Pub.  St.  c.  82,  J  15.  In 
Gates  V.  White,  howev6r,  the  Jot  was  in 
the  Lowell  Cemetery,  which  was  owned 
by  a  corporation,  and  not  maintained  l>y 
the  city  or  Lowell.  St.  1884,  c.  186,  in 
terms  relates  to  private  burial  places,  as 
well  as  to  public,  and  to  burial  lots  in  one 
as  well  as  in  the  other,  and  Pub.  St.  c.  82, 
(  8,  relates  to  lots  in  the  cemeteries  of  cor- 
porations. In  the  opinion  of  a  majority 
of  the  court  the  most  reasonable  construc- 
tion of  these  statutes  is  that  the  legisla- 
ture regarded  the  maintenance  and  im- 
provement of  cemeteries  and  cemetery 
lots,  whether,  in  a  legal  sense,  they  were 
public  or  not,  as  a  matter  which  con- 
cerned public  interests,  and  intended  that 
property  might  lawfully  be  given  and  held 
In  perpetual  truet  for  the  preservation  of 
burial  lots  in  cemeteries,  whether  the  cem- 
eteries were  public  burial  places  or  not, 
and  that,  foreseeing  some  of  the  inconven- 
iences which  would  ai-lse  if  the  trustees 
mnstbenatnralpersonsoDly.lt  also  au- 
tliorised  cemetery  corporations,  cities, 
townfi,  and  savings  banks  to  act  as  trus- 
tees of  such  a  trust.  It  is  not  necessary 
now  to  determine  whether,  if  the  whole 
property  given  should  prove  to  be  more 
than  sufficient  to  accomplish  the  purpose 


of  the  trust,  it  is  not  within  the  power  of 
the  probate  court,  or  of  a  court  of  equity, 
to  set  aside  a  part  of  the  property  suffi- 
cient tor  the  purpose,  and  to  permit  the  re- 
mainder to  be  distributed  as  Intestate 
property.  We  are  of  opinion  that  tht 
trust  is  not  wholly  void,  and  that  the  de 
cree  of  the  probate  court  should  be  af 
firmed.    So  ordered. 

——^  (iM  ni.  OS) 

Chbonio  t.  Pcgh  et  al. 
(Sttprtme  Court  of  UMnots.    March  80, 1801.) 

DakiNAoa  —  Entbt  ox  Anothib's  Land  —  Duf- 
▲018 — Right  of  Appbai/— JosisnicTioir — BoHS 
— Ras  Adjudicata. 

X.  Acta  lU.  1885,  |  5,  provides  that  when  It  la 
neoessaiy  to  extend  drains  through  landa  of 
others  to  obtain  an  outlet,  and  the  peisoa  desir- 
ing to  drain  proposed  to  oonstruct  It  at  his  own 
expense,  and  the  land-owners  refuse  consent 
thereto,  the  person  desiring  to  drain  may  cause  a 
summons  to  Issue  from  a  Justice  of  the  peace  in 
the  samemanneraaothersammonseslncivilsults, 
and  proceedings  shall  be  had  tbereon  as  in  other 
civil  causes  before  Justices  oX  the  peaoe.  Held, 
that  an  appeal  would  lie  from  the  Judgment  of 
the  Justice  to  the  dronit  court 

2.  As  the'  question  involves  a  freehold,  an 
appeal  will  lie  directly  from  the  circuit  to  the 
supreme  court. 

8.  Section  6,  which  providea  that  the  Judg- 
ment shall  be  final  and  conclusive  between  the 
parties  until  after  the  expiration  of  two  years 
from  the  finding  in  the  former  case,  does  not 
mean  that  the  Judgment  of  the  justice  shall  be 
necessarily  final,  out  that  the  final  Judgment, 
which  may  be  the  Judgment  on  appeal,  sliall  bi 
oonclnsive. 

i.  Sections  8  and  9  provide  that  before  an  ao- 
tion  is  commenced  plaintiff  must  file  a  bond  of 
not  less  than  (50,  and  a  sketch  or  plat  of  the  land 
to  be  drained.  The  justice's  transcript  recites 
that  plaintiff  filed  a  satisfactonr  bond  and  a  plat 
of  the  land  to  be  drained.  Held,  that  this  re- 
cital, in  the  absence  of  evidence  to  impeach  it, 
must  be  taken  as  true,  and  evidence  of  the  re- 
quired filing. 

S.  Laws  111.  June  S7,  1885,  (}  4-10,  being  an 
"Act  to  proride  for  drainage  for  agricultural  and 
sanitary  purposes,  and  to  repeal  certain  acts  there- 
in named, "  is  within  the  legislative  power  con- 
ferred by  Const.  111.  art  4,  {  81,  which  providea 
that  the  general  assembly  may  pass  laws  permit- 
ting the  owners  of  lands  to  construct  drains  and 
ditches  for  agriouitnral  and  other  purposes  acxosa 
the  lands  of  others. 

e.  Section  0  provides  that  if  the  Judgment  is 
in  favor  of  plaintiff,  the  defendant  shall  l>e  al- 
lowed such  actual  damage  only  as  will  he  sus- 
tained by  entering  upon  the  land  and  construct- 
ing such  drain.  Held,  that  the  entry  and  the 
oonstruoUon  of  the  ditch  under  the  Judgment  con- 
stitute in  law  a  taking  and  appropriation  of  a 
perpetual  easement  in  the  defendant's  land,  and 
evidence  is  admissible  on  the  trial  of  all  dam- 
ages, both  direct  and  consequential,  wbdch  re- 
sult from  such  taking  and  appropriation. 

Appeal  from  circuit  court,  Clark  county. 
Golden  <S/fsinn7//7,forappe]lants.    New- 
ton  TibbB,  for  appellee. 

Baii^bt,  3.  This  was  a  proceeding 
brought  by  Pugb  and  Dunagan  against 
Mrs.  Merium  Chronic,  under  the  provisions, 
of  sections  4-10  of  the  "Act  to  provide  for 
dralnuge  for  agricultural  and  sanitary 
purposes,  and  to  repeal  certain  acts  therein 
named."  approved  June  27,1886,  to  ob- 
tain the  right,  witbont  the  defendant's 
consent,  to  construct  a  tile  drain  from  the 
plaintiffs*  lauds  onto  and  part  way  across 
an  adjoining  tract  of  land  belonging  to 
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the  defendant.  At  the  trial  betore  the 
Justice  of  the  peace  the  court  found  for  the 
plaintltfe,  and  awarded  the  defendant  one 
dollar  an  the  actual  damages  which  will  be 
sustained  by  her  by  the  plaintiffs' entering 
upon  her  land  and  constructing  said  drain, 
and  Judgment  was  tberenpon  entered  in 
her  favor  tor  said  sum  of  one  dollar,  and 
costs.  From  that  judgmenttbedefendant 
appealed  to  the  circuit  court  of  Clark  coun- 
ty, where  a  trial  was  had  before  the  court 
and  a  jury,  resulting  in  a  verdict  flndipg 
no  damages  for  the  defendant.  Upon  tliat 
▼erdlct  a  judgment  was  rendered  against 
the  defendant  for  the  costs  incurred  in  the 
circuit  court,  and  by  a  further  appeal  the 
defendant  has  brought  the  record  to  this 
court  forreview. 

The  question  is  raised  whether  the  ap- 
peal has  been  properly  brought  from  the 
circuit  court  directly  to  this  court.  The 
right  soughtto  beestablished  bytheplain- 
tiffs  upon  and  over  the  land  of  the  defend- 
ant  Is  the  nature  of  a  perpetual  easement. 
B^  the  provisions  of  section  7  of  the  act 
abovementioned.tbeplain tiff,  in  a  proceed- 
ing of  this,  character,  upon  the  payment  of 
the  Judgment  for  the  damages  awarded 
and  costs,  obtains  the  right  to  enter  upon 
the  land  of  the  adjoining  proprietor  and 
construct  his  drain,  and  also  the  right, 
at  all  times  thereafter,  in  proper  season, 
to  enter  upon  said  land  for  the  purpose  of 
repairing  the  drain,  and  it  ismadehisduty 
to  keep  it  in  good  repair ;  and  itisdeclared 
that  this  right  and  duty  shall  pass  to  the 
heirs  and  assigns  of  the  land  for  the  bene- 
fit of  which  the  drain  is  constructed.  Sec- 
tion 10,  moreover,  makes  It  a  misdemean- 
or, punishable  by  fine,  and  after  the  sec- 
ond offense  by  fine  and  Imprisonment,  for 
any  person  or  persons  to  willfully  fill  up, 
injure,  or  destroy  any  drain  constructed 
as  in  said  act  required,  or  to  willfully  pre- 
vent or  delay  the  construction  thereof. 
Clearly  the  successful  issue  of  a  proceeding 
of  this  character  vests  In  the  plulntiffan 
estate  in  fee  in  the  easement  sought  to  be 
acquired.  This,  as  we  have  frequently 
held,  is  a  freehold  estate,  within  the  mean- 
ing of  the  statute  fixing  the  relatlveap(iel- 
Inte  jurisdiction  of  this  court  and  the  ap- 
pellate court.  Chaplin  V.  Commissioners, 
126  111.  2fi4.  18  N.  E.  Rep.  765;  Oswald 
V.  Wolf,  126  ni.  542,  19  N.  E.  Rep.  28; 
Fisher  v.  Forbes,  (not  reported.)  The 
■appeal  was  properly  taken  to  this  court. 
In  the  circuit  court  a  motion  was 
made  to  dismiss  the  appeal  to  that 
court,  on  the  ground  that.  In  cases  of 
this  character,  the  statute  makes  no  pro- 
vision for  an  appeal  from  the  judgment  of 
the  justice  of  the  peace.  It  Is  true  that  no 
-appeal  is  expressly  given  by  the  terms  of 
the  statute  itself,  but  section  5  provides 
that,  when  It  Is  necessary  to  extend  drains 
on  or  through  theland  of  others  to  obtaiu 
a  proper  outlet,  and  the  person  desiring 
to  drain  proposes  to  construct  such  ex- 
tension athls  own  expense,  by  means  of  an 
Ample  and  properly-made  tile  ditch,  and 
the  owners  of  the  land  refuse  to  consent 
thereto,  the  person  or  persons  desiring  to 
drain  hiar'  cause  a  summons  to  issue  from 
any  Justice  of  the  peace  in  the  county,  in 
tbe  same  form,  and  returnable  In  the  same 
manner,  as  other  summonses  In  civil  suits, 


"and  proceeding  shall  be  had  thereon  €U9  In 
other  civil  causes  before  justices  of  the 
peace."  It  cannot  be  doubted  that  the 
legislature  intended  by  these  provisions  to 
subject  proceedings  of  this  character  to 
the  same  rules  of  practice  prescribed  by 
law  for  the  conduct  of  civil  suits  instituted 
and  prosecuted  before  jnsticesof  the  peace, 
and  by  reference  to  the  statute  regulating 
the  practice  in  justices'  courts  It  will  be 
found  that  appeals  from  judgments  of 
justices  of  the  peace  tuthe  circuit  court 
are  there  given  in  all  cases.  Rev.  St.  1874, 
c.  79,  §  62.  It  would  thus  seem  to  follow 
necessarily  that  the  appeal  in  this  case 
was  properly  allowed. 

The  contrary  conclusion,  however.  Is 
sought  to  be  drawn  from  the  provisions  of 
section  6  of  the  drainage  law.  That  sec- 
tion provides  that  the  justice,  or  the  Jnry 
If  one  is  Impaneled,  shall  hear  the  evidence, 
And  If  they  find  that  the  drain,  11  con- 
structed in  the  manner  proposed,  will  not 
empty  into  a  natural  water-course,  or  into 
a  natural  depression  leading  to  such  wn- 
ter-counie.  or  into  a  drain  in  a  public 
highway,  they  shall  find  for  tfaedefendant; 
but  if  they  find  that  the  proposed  drain 
will  empty  into  a  natural  water-course, 
natural  depression,  or  highway  drain, 
they  shall  find  for  the  plaintiff,  and  allow 
the  defendant  bis  damages.  The  section 
then  concludes  with  the  following  provis- 
ion: "Tlie  judgment  shall  be  final  and 
conclusive  between  the  parties  until  after 
the  expiration  of  two  years  from  the  find- 
ing In  the  former  case. "  It  will  be  ob- 
served that  the  provision  is  not  that  the 
judgment  of  the  Justice  of  the  peace  shall 
be  final,  but  merely  that  the  "judgment 
[that  Is,  the  final  Judgment  in  the  proceed- 
ing] shall  be  flnal. "  It  may  therefore  just 
as  properly  be  held  to  mean  the  final  judg- 
ment on  appeal  as  the  judgment  pro- 
nounced by  the  Justice  of  the  peace.  The 
provision  here  quoted  was  undoubtedly 
inserted  as  a  restraint  upon  repeated  at- 
tempts by  the  parties  to  litigate  the 
right  of  one  party  to  extend  his  drain  on 
the  land  of  the  other,  and  not  for  tlie  pur- 
pose of  taking  away  the  right  of  appeal. 

A  motion  was  made  in  the  circuit  court 
by  the  defendant  to  dismiss  the  proceed- 
ing on  the  ground  that  no  bond  was  given 
and  no  sketch  or  plat  of  the  land  to  be 
drained  filed  before  the  original  summons 
was  issued,  as  required  by  sections  8  and 
9  of  the  drainage  law.  Said  motion  was 
overruled,  and  a  cross-motion  by  the  plain- 
tiffs for  leave  to  file  a  new  bond  and  plat, 
was  allowed.  The  decision  of  these  mo- 
tions is  assigned  for  error.  We  think  it 
sufficiently  appears  that  a  bond  and  plat 
were  filed  before  the  summons  was  Issued, 
No  bond  seems  to  have  been  returned  by 
the  justice  to  the  circuit  court  with  bis 
transcript,  but  the  transcript  recites  that 
before  tlie  summons  was  Issued,  the  plalu- 
tiffs  filed  a  satisfactory  bond  in  the  sum 
of  $50  for  costs  and  damages,  and  also  a 
plat  of  the  laud  to  be  drained.  This  re- 
cital, at  least  in  the  absence  of  any  evi- 
dence tending  to  impeaeh  it,  must  be  taken 
to  be  true.  It,  moreover,  appears  that  a 
somewhat  rude  and  imperfect  sketch  of  the 
laud  to  be  drained  was  returned  by  the 
Justice  with  bis  tra  nscript ;  and  that  sketch. 
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Imperfect  as  it  Is,  mnst  be  regarded  atra 
sufHclent  attempt  tocomply  with  thestat- 
ute,  so  far  as  the  filing  ul  a  sketch  or  plat 
is  concerned,  to  give  the  Justice  Jurisdic- 
tion to  issue  the  summons.  It  thus  ap- 
pearing that  a  bond  and  plat  were  filed  at 
the  institution  of  the  proceeding,  there 
was  no  error  in  refusing  to  dismiss  the 
suit,  or  in  allowing  the  plaintiffs  to  file  a 
new  bond  and  plat. 

It  is  insisted  that  the  statute  under  which 
this  proceeding  was  instituted  is  unconsti- 
tutional, because  It  provides  for  the  talc- 
ing of  the  private  property  of  one  land- 
owner for  the  private  use  of  another.  It 
is  sufficient  to  say  that  said  statute  is 
clearly  within  the  legislative  power  con- 
ferred upon  the  general  assembly  by  sec- 
tion 81  of  article  4  of  our  present  state 
constitution.  That  section  provides  that 
"the  general  assembly  may  pass  laws  per- 
mitting the  owners  of  lands  to  construct 
drains,  ditches,  and  levees  for  agi'icultural, 
sanitary,,  and  mining  purposes,  across  the 
lands  of  others. " 

The  only  remaining  question  to  be  con- 
sidered relates  to  the  rulings  of  the  court 
In  the  admission  of  evidence  bearing  upon 
theqnestion  of  damages.  The  defendant 
soagbt  to  prove  by  rarioaa  witnesses  the 
entire  damages,  both  direct  and  conse- 
qnentlal,  which  she  would  suffer  by  the 
constractlon  of  the  proposed  drain  on  her 
land,  and  the  operation  of  said  drain  after 
it  should  be  constructed.  The  court,  how- 
ever, excluded  all  evidence  of  damages  ex- 
cept of  such  actual  damages  as  would  be 
sustained  by  the  plaintiffs'  entering  upon 
her  laud  and  constructing  the  proposed 
drain.  Section  6  of  the  drainage  act  pro- 
vides that  in  case,  in  proceedings  of  this 
character,  the  judgment  is  in  favor  of  the 
plaintiff,  the  conrt  "  shall  alio  w  the  defend- 
ant .or  defendants  such  actual  damages  on- 
ly as  will  besustained  by  entering  upon  the 
land  and  constructing  such  drain."  The 
construction  put  upon  this  provision  by 
the  circuit  court  seems  to  have  been  that 
the  right  to  compensation  of  a  land-owner 
for  the  servitude' Imposed  uponhislaud  by 
the  construction  over  It  of  a  drain  was 
limited  to  such  actual  damages  as  would 
be  the  direct  and  Immediate  result  of  the 
entry  upon  his  land,  the  digging  up  of  the 
soil,  and  the  laying  of  the  tile.  Mani- 
festly, If  this  construction  is  to  be  ac- 
cepted as  the  true  one,  the  compensation 
provided  for  it  is  far  from  being  adequate. 
The  construction  and  maintenance  of  a 
drain  of  this  character  Imposes  upon  the 
land  over  which  it  is  constructed  a  per- 
petual servitude,  and  it  needs  no  argu- 
ment to  show  that,  besides  the  Interfer- 
ence with  the  soil  Inseparable  from  the 
construction  of  the  drain,  tbe  creation  of 
such  servitude  necessarily  involves  various 
other  elements  cvhicb  are  equally  deserving 
of  compensation.  In  fact  tbe  compensa- 
tion provided  for  would,  in  many  cases, 
cover  only  a  very  trifling  and  Insignificant 
part  of  the  damages  caused  by  the  crea- 
tion of  the  easement,  as  the  drain  may 
be  constructed  at  a  season  and  under 
(■ircumstancee  which  render  the  damages 
caused  by  digging  up  the  soil  and  laying 
■tbe  tile  merely  nominal.  By  the  construc- 
tion of  the  drain  oneotthepartiesacqulres 
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and  appropriates  a  substantive  right  and 
Interest  in  tbe  lands  of  the  other, — a  right 
which,  as  wehave  seen,  is,  when  acquired, 
protected  from  invasion,  even  as  against 
the  owner  of  the  land,  by  severe  penal  en- 
actments. The  Interest  or  easement  thus 
acquired  Im  poses  upon  the  servient  estate 
not  merely  the  burden  of  having  the  soil 
perpetually  used  as  a  conduit  for  curr.ving 
off  the  drainage  from  thedominnnt  estate, 
but  the  owner  of  that  estate, his  heirs  and 
assigns,  acquire,  in  perpetuity,  the  right 
to  enter,  at  all  proper  seasons,  for  the 
purpose  of  making  repairs,  and  the  servi- 
ent lands  are  subjected  for  all  time  to  the 
burden  of  receiving  the  water  which  will 
contlnuallyb^  discharged  upon  it  from  the 
drain.  If  the  construction  of  the  statute 
in  question  adopted  at  the  trial  below 
were  the  only  one  of  which  it  is  susceptible, 
we  might  feel  compelled  to  declare  tbe 
statute  unconstitutional,  in  that  It  pro- 
vides for  taking  and  appropriating  pri- 
vate property,  by  proceedIng:s  In  invl- 
turn,  without  making  just  compensation. 
Section  13,  art.  2,  of  the  constitution  pro- 
hibits the  taking  or  damaging  of  private 
property  for  public  use  without  just  com- 
pensation ;  and  under  this  and  similar  pro- 
visions of  state  constitutions  it  has  been 
uniformly  held  In  this  and  other  states 
that  the  power  to  authorize  the  taking  of 
private  property  tor  private  use,  either 
with  or  without  compensation,  is  Im- 
pKedly  prohibited.  Nesbltt  v.  Trumbo,  89 
III.  110;  Lewis,  Em.  Dom.  $  157.  and  au- 
thorities cited  in  note.  It  is  true,  the  sec- 
tion of  the  constitution  In  relation  to 
drainage  authorizes  the  passage  of  laws 
permitting  the  owners  of  land  to  construct 
drains  for  agricultural,  sanitary,  or  mining 
purposes,  across  the  lands  of  others,  and 
is  silent  on  the  subject  of  compensation  to 
the  owners  of  the  lands  over  which  such 
drains  are  constructed ;  but  we  are  not  In- 
clined to  adopt  the  view  that  the  framers 
of  the  constitutinn  intended  to  authorize 
the  taking  of  private  property,  even  for 
the  purpose  of  drainage,  without  making 
just  compensation.  If  the  construction  of 
drains,  for  the  purposes  mentioned.  Is  to 
be  regarded  as  a  public  purpose,  then  the 
taking  of  private  property  for  that  pur- 
pose comes  directly  within  the  prohibition 
of  section  IS,  art.  2.  If,  on  the  other  hand, 
it  Is  to  be  treated  as  a  taking  of  private 
property  for  a  mere  private  purpose,  we 
are  inclined  to  the  view  that,  by  analogy. 
It  must  be  held  to  come  under  the  same 
rule,  so  far  as  the  duty  to  make  compensa- 
tion is  concerned.  If  the  taking  of  private 
property  for  public  use  and  to  subserve 
the  public  welfare  can  be  authorized  only 
upon  making  just  compensation,  we  will 
not  readily  attribute  to  the  framers  of  the 
constitution  an  Intention  to  authorize  the 
taking  of  private  property  for  private  use 
by  proceedings  iu  invitum  without  mak- 
ing compensation  to  at  least  an  equal  ex- 
tent. But  we  need  not,  in  this  case,  go  so 
far  as  to  definitely  determine  the  constitu- 
tional questions  here  suggested,  as  the 
statute  under  consideration  Is  clearly  ca- 
pable of  a  construction  which  will  bring 
it  into  harmon.v  with  what  we  are  inclined 
to  adopt  as  the  constitutional  limitation 
applicable  to  It,  and  at  tbe  same  time 
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make  It  consiHtent  with  the  plain  dictates 
of  natural  Justice.  It  authorizes  the  al- 
lowance ot  "such  actual  damages  only  as 
will  be  sustained  by  entering  upon  the 
land  and  constructing  such  drain."  This 
language  clearly  embraces  all  damaKes 
which  will  be  sastained  by,  or  in  codhb- 
quence  of,  the  entry  upon  the  land  and  the 
construction  of  the  ditch,  and  the  use  ot 
the  word  "only"  cannot  be  held  to  have 
the  effect  of  re«tri;tlng  it  to  anything  leas 
than  all  of  the  damages  thus  occasioned. 
The  entry  upon  the  land.aud  the  construc- 
tion of  the  ditch,  when  made  In  pursuance 
of  a  judgment  obtained  in  proceedings  in- 
stituted for  that  purpose,  under  the  pro- 
visions of  the  statute,  constitute,  in  law, 
a  tailing  and  appropriation  of  a  perpetual 
easement  in  the  defendant's  land,  and  all 
damages,  both  direct  and  consequential, 
which  necessarily  result  from  such  taking 
and  appropriation,  are  actual  damages 
occasioned  by  the  construction  of  the 
drain.  If  by  reason  of  the  vreation  of  the 
easement  the  defendant's  land  is  dimin- 
ished In  value,  or  is  depreciated,  no  rea- 
son Is  perceived  why  such  diminution  in 
value  may  not  be  regarded  as  representing 
the  actual  damagas  resulting  from  thecon- 
struction  of  the  drain.  We  think,  there- 
fore, that  substantially  the  same  rules  for 
the  ascertainment  of  damages  which  pre- 
vail in  proceedings  for  the  condemnation 
of  private  property  for  public  use  should 
be  adopted  In  cases  arising  under  this 
statute.  We  ape  disposed  to  adopt  the 
construction  we  hare  chus  Indicated,  al- 
though it  may  not  be  In  all  respects  the 
most  obvious  one,  not  only  for  the  reason 
above  stated,  but  because  we  will  not 
readily  attribute  to  the  general  assembly 
an  .intention  to  authorize  the  taking  and 
appropriation  by  one  person  of  tlie  pri- 
vate property  of  another,  upon  any  terms 
less  than  the  obviously  fair  and  equitable 
ones  of  making  }ustand  full  compensation 
for  all  damages  directly  and  necessarily 
resulting  from  such  taking.  This  construc- 
tion does  no  violence  to  any  of  the  lan- 
guage employed,  and  Is  the  only  construc- 
tion which,  in  our  judgment,  Is  consonant 
with  the  principles  of  natural  justice, 
which,  as  we  are  bound  to  presume,  are 
always  recognized  us  controlling  by  the 
law-making  power.  It  follows  from  what 
we  bare  said  that  the  circuit  court  erred 
in  the  exclusion  of  evidence  as  todamages, 
and  for  that  error  the  judgment  must  be 
reversed  and  the  cause  remanded. 


(I2S  Ind.  15<) 

Eller  et  al.  v.  Evans  ett  al. 
(Supreme  Covrt  of  Indiana.    April  36, 1891.  > 

PaBTITION— CBCBEE  — COLLiLTlIKAL  ATTACK— £8- 
TOPPEL. 

1.  The  owner  in  fee  of  certain  lands  died  in- 
testate, leaving  a  widow  and  children,  and  in 
1885  certain  of  the  children  sued  for  partition  of 
said  land.  The  commissioners  reported  tliat  they 
had  assigned  the  widow  dower  in  88  acres  of  the 
tract,  but  were  unable  to  partition  the  balance 
between  the  children,  and  by  direction  of  the 
court  sold  the  entire  tract  subject  to  the  dower 
thus  assigned.  The  widow  died  in  1888,  and 
plaintiffs,  heirs  of  intestate,  sue  for  partition  of 
the  S8  acres  of  land  heretofore  sold  subject  to 
tiie  widow's  dower,  claiming  that  the  original 
sale  was  void.    EieVi  that,  as  the  ordar  of  sale 


was  made  by  a  oonrt  having  jorisdiction  both  of 
the  subject-matter  and  of  the  parties,  and  oper- 
ating only  upon  rights  which  they  owned  and  nad 
■obmitted  to  the  court  for  adjudication,  it  was 
not  void,  and  cannot  l>e  attooked  collaterally. 

2.'  Plaintiffs  having  for  more  than  80  years 
ac^niesced  in  the  order  of  sale,  and  having;  re- 
ceived and  retained  the  purchase  money  paid  for 
it,  are  estopped  from  now  cluiming  any  interest 
in  the  land  as  against  the  purchaser  at  that  sale 
and  those  claiming  under  him. 

Appeal  from  circuit  court,  Warren  coun- 
ty: J.  M.  Rabb,  Judge. 

W.  L.  Haboara  and  W.  P.  Rhodes,  for 
appellants.  J.  McC&bu  &  Son,  for  ap- 
pellees. 

McBbids,  J.  This  was  a  suit  by  the 
appellants  for  partition  of  38  acres  of  land 
in  Warren  county.  Leonard  Eller  died  in 
Warren  connty,  intestate,  May  3,  1850, 
the  owner  in  fee  of  certain  lands  in  that 
county,  including  the  land  in  controversy. 
He  left  surviving  hlra  a  widow  and  eight 
children.  At  the  October,  1855.  term  of 
the  common  pleas  court  of  that  county, 
certain  of  said  children  brought  salt 
against  all  the  remaining  children  and 
said  widow  for  partition  of  said  land.  An 
interlocutory  decree  was  rendered  award- 
ing partition  adjudging  that  said  children 
each  nvrned  In  fee  the  undivided  one- 
eighth  of  said  land,  and  that  said  widow 
was  entitled  to  dower  therein.  The  court 
thereupon  appointed  commissioners  to 
make  partition,  who  thereafter  reported 
to  the  court  that  they  bad  assigned  to  the 
widow  for  her  do  wer  the  38  acres  of  land 
now  in  controversy;  but  that  they  were 
unable  to  make  partition  of  said  land  be- 
tween said  children.  The  court  then  or- 
dered that  the  entire  tract  of  land  of 
which  said  Leonard  Eller  died  seised  be 
sold,  subject  to  the  dower  thus  assigned. 
A  commissioner  appointed  by  the  court 
made  the  sale  accordingly.  The  wido'w 
died  in  March,  1888,  and  this  suit  is 
brought  by  certain  of  the  heirs  of  Leonard 
Eller  against  the  remaining  heirs,  and 
also  against  those  who  claim  through  the 
said  commissioner's  sale.  The  heirs  ot 
Leonard  Eller  claim  that  tbeorder  of  the 
common  pleas  court  directing  the  sale  of 
the  fee  in  said  land  was  void  in  so  far  as 
It  directed  the  sale  of  the  38  acres  In  which 
dower  had  been  assigned;  that  the  com- 
missioner's deed  conveyed  no  title  to  tliat 
portion  of  the  land,  and  that  they  became 
entitled  to  the  possession  of  the  same  at 
the  death  of  the  widow.  They  seek  to 
have  the  88 acres  partitioned  among  tbem- 
selres,  and  ask  to  have  their  title  thereto 
quieted  as  against  those  claiming  title 
under  the  purchasers  at  the  commission- 
er's  sale.  The  foregoing  facts  all  being 
shown  by  the  complaint,  the  circuit  court 
sustained  a  demurrer  to  it  on  the  ground 
that  it  did  not  state  facts  sufHcient  to 
constitute  a  causeof  action.  The  common 
pleas  court  had  Jurisdiction  of  actions  for 
the  partition  of  real  estate.  2  Gav.  &  H. 
St.  p.  2i>,  §  6.  The  complaint  shows  that 
in  the  partition  suit  brought  in  the  com- 
mon plaas  court  of  Warren  county.  In  Oc- 
tober, 1856,  said  widow  and  all  of  said 
heirs  were  parties.  The  court  therefore 
had  jurisdiction  both  of  the  subject-mat- 
ter and  ol  the  parties.    It  bad  the  power. 
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under  the  Btatnte,  not  only  to  make  par- 
tition, but  to  direct  the  sale  of  the  land 
when  It  ■was  shown  by  the  report  ot  the 
commlHHloners  that  It  could  not  be  divid- 
ed wlthon  t  in}nry .  It  cannot  he  eaid  that 
in  making  the  order  to  sell,  the  court  di- 
rected the  sale  of  any  greater  interest 
than  the  parties  owned,  fur  at  the  time 
the  children  owned  the  fee  In  all  the  land, 
including  that  asHlgned  as  dower.  The 
death  of  ,the  widow,  while  it  would  give 
them  the  right  of  possession,  would  not 
operate  to  give  them  any  additional  title. 
The  order  directing  the  sale  of  the  fee  In 
nil  the  land  directed  the  sale  of  nothing 
but  that  which  they  then  owned.  We 
n<!ed  not  inquire  or  decide  whether  the  or- 
der to  sen  the  1-^e  in  that  part  assigned  as 
dower  was  or  was  rot  erroneous.  Being 
made  by  a  court  having  jurisdiction  both 
of  the  subject-matter  and  of  the  parties, 
and  operating  only  npon  rights  which 
they  then  actually  owned  and  bad  sub- 
mitted to  the  court  for  its  adjudication,  it 
was  not  void,  und  cannot  be  attacked  col- 
laterally. This  proposition  is  so  well  set- 
tled by  authority  that  wedeem  It  unneces- 
sary to  cite  further  than  to  refer  to  the 
recent  case  of  Isbell  v.  Stewart,  125  Ind. 
112.  26  N.  E.  Rep.  160.  as  bearing  upou  the 
question  here  involved.  If  the  parties' 
-wished  to  attack  the  order  made  b.y  the 
conrt  the  attack  should  have  been  direct, 
by  motion  for  new  trial,  and  b.v  appeal. 
This  necessarily  leads  to  an  affirmance  of 
the  judgment.  It  might,  however,  well 
be  affirmed  upon  other  grounds.  It  will 
be  presumed  that  the  partition  proceed- 
ings in  the  common  pleas  court  were  reg- 
ular, and  pursued  the  usual  course; 
nothing  to  the  contrary  being  averred  in 
the  complaint.  It  will  therefore  be  pre- 
sumed that  the  sale  by  the  commissioner 
io  IfiSS  was  followed  by  the  distribution 
among  the  owners  of  the  fee  of  the  pur- 
chase money.  Appellants,  therefore,  more 
than  80  years  ago,  not  only  acquiesced  in 
The  order  for  the  sale  of  the  land,  but  re- 
ceived, and  presumably  retained,  and  still 
retain,  the  purchase  money  paid  for  it. 
This  Is  sufficient  to  effectually  estop  them 
from  now  claiming  any  interest  in  the 
land  as  against  the  purchaser  at  that  sale 
and  those  claiming  under  him.  The  judg- 
ment la  affirmed,  with  costs. 

(158  Ind.  81)  

Mebbick  t.  Midland  Bt.  Co. 
ISvipreme  Court  of  Indiana.    April  11, 1891.) 

RaVOOATIOIt  OF  LiCIXSB— Plbadino. 

1.  Where  the  owner  of  land  gives  parol  per- 
miasion  to  a  railroad  company  to  enter  thereon 
and  constmct  its  road-bed,  such  license  is  revo- 
cable only  as  long  as  it  is  executory,  and  after  the 
company  has  spent  large  sums  of  money  In  por- 
snance  thereof,  In  the  construction  of  its  road- 
bed and  road,  such  license  cannot  be  revoked. 

8.  The  only  interest  acquired  by  the  company 
under  the  license  being  an  easement  of  way,  an 
answer,  in  a  suit  against  it  by  the  grantee  of  the 
land-owner  to  have  his  title  qnieted,  which  sets 
op  the  license  and  its  rights  thereunder  as  a  bar 
to  the  entire  cause  of  action,  is  bad  on  demurrer, 
for  plaintiff  is  entitled,  at  any  rate,  to  have  his 
title  to  the  fee  quieted  subject  to  the  easement. 

8.  Auaterial  issue  being  whether  the  defend- 
ant's entry  on  the  land  andf  construction  of  Its 
road-  bed  were  with  the  knowledge  and  consent  of 
the  then  owner,  and  there  being  conflicting  evi- 


dence on  that  snbjeet,  the  owner  himself  being  a 
witness,  and  testifying  that  he  objected  to  and 
protested  against  such  appropriation,  it  vras  .error 
isx  the  court  to  take  the  case  from  the  jury,  and 
direct  a  verdict  for  the  company. 

Appeal  from  circuit  court.  Montgomery 
county;  E.  C.  S.vydbb,  Judge. 

Ballard  &  Ballard,  for  appellant.  T.  F. 
Davidson,  for  appellee. 

McBridb,  J.  The  appellant  brought 
salt  to  quiet  her  title  to  a  tract  oi  land  In 
Montgomery  county,  alleging  in  her  com- 
plaint that  she  was  the  owner  of  thesame 
in  fee-simple,  and  that  the  appellee  claimed 
an  interest  therein  adverse  to  her  rights, 
which  claim,  it  was  alleged,  was  without 
right,  and  unfounded,  and  cast  a  cloud 
upon  her  title.  Appellee  answered  by  gen- 
eral denial  and  by  a  special  answer,  alleg- 
ing in  substance  that  In  the  year  1873 
Thomas  H.  Messick,  appellant's  husband, 
owned  the  land  in  controversy,  and  that 
the  Anderson,  Lebanon  &  St.  Louis  Kail- 
road  Company,  a  corporation  organized 
under  the  laws  of  this  state,  was  at  the 
time  engaged  In  constructing  a  line  of  rail- 
road, and  had  located  the  same  upon  and 
across  said  land,  and  that  with  the  ex- 
press leave  and  license  of  said  Thomas  H. 
Messick  they  entered  upon  and  appropriat- 
ed a  strip  of  land  100  feet  wide,  being  the 
same  laud  in  controversy  In  this  action ; 
that  eaid  Messick  was  at  the  time  a  direct- 
or of  said  corporation,  which  thereupon 
proceeded  to  and  did  grade  its  said  rail- 
road across  said  land,  and  about  the  year 
1874corapleted  saldgrade,  expending  there- 
on the  sum  of  95,000,  and  had  said  grade 
completed  ready  for  the  laying  of  ties  and 
rails  thereon,  forming  a  plainly  visible 
road-way,  fit  only  for  railroad  purposes, 
and  forming  a  necessary  part  .of  a  contin- 
uous grade  extending  for  many  miles  In 
both  directions,  and  that  all  was  done 
with  the  knowledge  and  consent  of  said 
Messick.  The  answer  further  avers  that 
said  corporation  thereafter  borrowed 
money  to  finish  and  equip  Its  said  road, 
and,  to  secure  said  loan,  mortgaged  all  of 
Its  property,  and  shows  that  the  appellee 
succeeded  to  its  rights  by  purchase  at  ju- 
dicial sale  under  foreclosure  of  said  mort- 
gage. It  is  alsoalleged  that  appellant  ac- 
quired her  title  through  a  judicial  sale  of 
the  rights  of  said  Thornas  H.  Messick  in 
said  land.  The  answer  alleges  that  appel- 
lee's rights  were  acquired  in  April,  1885, 
and  that  it  has  since  said  time  entered  up- 
on said  premises,  restored  said  grades,  and 
laid  down  thereon  railroad  ties  and  iron, 
and'has  now  a  complete  railroad  thereon, 
ou  which  It  has,  with  the  knowledgeot  ap- 
pullant,  expended  large  sums  of  money. 
The  court  overruled  a  demurrer  to  this  an- 
swer, and  this  presents  the  first  question 
In  the  record. 

Appellantlnsists  that  this  answershows 
that  said  Anderson,  Lebanon  &  St.  Louis 
Itailroad  Company  acquired,  at  most,  a 
mere  naked  parol  license  to  enter  upon 
said  premises,  revocable  at  the  pleasure  of 
the  licensor,  and  which  was  terminated 
by  the  conveyance  of  the  title  ot  said 
Thomas  H.  Messick.  In  this  she  is  wrong. 
A  naked  parol  license  to  pnjoy  an  ease- 
ment over  land  is  revocable  by  the  licens- 
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or  at  any  time  while  It  remains  execu- 
tory. An  executed  parol  license  to  use 
another's  land,  grantnd  npou  a  cuneidera- 
tlnn.orupon  the  faith  uf  which  money 
has  been  expended,  cannot  be  revoked.  If 
the  Ilcenaee,  relying  upon  the  grant,  en- 
ters upon  the  premiBeB.  and  expends  con- 
siderable sums  of  money  thereon,  with  the 
knowledge  of  the  owner  of  the  premises, 
such  license  cannot  be  revoked.  Buchan- 
an V.  Bailroad  Co.,  71  Ind.  265;  Lane  v. 
Miller,  27  Ind.  534;  Snowden  t.  WUas.  19 
Ind.  10;  Stephens  v.  Benson,  Id.  867;  Rail- 
road Co.  V.  Nye,  113  Ind.  223. 15  N.  E.  Rep. 
261;  Railway  Co.  v.  Smith,  113  Ind  233, 
15  N.  B.  Rep.  256.  If  this  answer  had  been 
filed  as  a  partial  answer,  as  to  the  ease- 
ment claJmed  by  appellee  only,  it  would 
have  been  good;  but  it  is  filed  as  a  full  an- 
swer to  the  entire  cause  of  action,  and  un- 
less it  is  sufficient  to  bar  the  entire  cause 
of  action  it  is  bad.  Mark  v.  Murphy,  76 
Tnd.  534;  McLead  v.  Insurance  Co.,  107 
Ind. 394,8  N.  E.  Rep. 230;  Farraan  v.Cham- 
berlain,  74  Ind.  82;  Robbins  v.  Magee,  76 
Ind.  "381;  Pouder  v.  Tate,  Id.  1;  Insurance 
Co.  V.  Dehorlty,  89  Ind.  347.  If  appellant 
has  any  title  in  the  land,  she  is  entitled,  In 
this  action,  to  have  it  quieted.  If  she 
owns  the  fee,  she  is  entitled  to  have  her  ti- 
tle to  the  fee  quieted.  If  appellee  has  a 
valid  easement,  she  is  entitled  to  have 
her  title  to  the  fee  quieted,  subject  to  such 
easement.  This  answer  contains  nq  de- 
nial of  her  ownership  uf  the  fee,  and 
counsel  for  appellee  say :  "  It  is  true  that 
the  ownership  of  the  fee  In  appellant  was 
not  denied,  but  she  was  not  (entitled  to 
have  her  Interest  in  the  fee  quieted  as 
against  one  who  made  no  claim  to  it. "  It 
the  appellee  bad  filed  a  disclaimer  as  to 
the  fee,  or  if  it  bad  limited  its  special  an- 
swer to  the  easement  it  claims,  there 
would  be  some  force  in  this ;  but  when  it 
files  its  answer,  which  upon  its  face  pur- 
ports to  be  a  fnll  answer  to  the  entire 
complaint,  it  cannot  he  said  it  was  mak- 
ing no  claim  to  the  fee.  A  disclaimer  of 
this  character,  which  is  found  in  the  rec- 
ord for  the  first  time  wheq  It  appears  in 
the  brief  of  counsel  on  appeal  to  this 
court,  comes  too  late.  It  must  be  remem- 
bered that  we  are  couslderinir  the  question 
only  as  it  is  presented  by  the  pleadings. 
No  answer  was  necessary  but  the  general 
denial,  as,  under  that  answer, in  this  class 
of  actions,  all  defenses,  whether  partial 
or  complete,  may  be  shown.  In  such  a 
case,  sustaining  a  demurrer  to  a  good 
special  answer  would  not  be  available 
error;  butoverruling  a  demurrer  to  a  bad 
answer  is  error,  for  which  the  case  must 
be  reversed.  Abdil  v.  Abdil.  33  Id.  460; 
Over  v.  Shannon,  76  Ind.  352;  McComas 
V.  Haas,  93  Ind.  276;  Epperson  v.  Uostet- 
ter,  95  Ind.  583;  Sims  v.  City  of  Frankfort, 
79  Ind.  446;  Weir  v.  State,  96  Ind.  311; 
Thompson  v.  Lowe,  ill  Ind.  272,  12  N.  E. 
Rep.  476. 

Several  other  questions  are  presented  by 
the  record,  but,  as  they  may  not  arise  on 
another  trial  uf  the  cause,  we  will  only 
notice  one  of  them.  At  the  conclusion  of 
the  evidence  the  appellant  presented  to 
the  court,  and  asked  to  have  given  to  the 
Inry,  several  special  instructions,  but  the 
court  refused  all  of  them,  and,  at  the  re- 


quest of  the  appellee,  gave  to  the  Jury  the 
following  instruction,  and  no  other: 
"The  plaintiff  has  failed  to  make  a  case 
entitling  her  to  recover  in  this  action,  and 
you  will  therefore  find  for  the  defendant. " 
The  ]ury  did  so  find.  A  material  question 
in  the  case  was  whether  or  not  appellant 
had  a  valid  easement  In  the  land  in  con- 
troversy. This  depended  upon  whether 
the  entry  upon  said  land  and  construction 
of  said  railroad  was  with  knowledge  and 
consent  of  the  then  owner,  Thbmas  H. 
Messlck.  If  the  entry  was  against  his  will, 
and  over  his  objection  and  protest,  and 
was  not  acquiesced  in  by  him,  those  enter- 
ing were  trespassera,  and  could  not  ac- 
quire a  Talid  easement.  Thomas  H.  Mes- 
slck was  a  witness,  and  denied  that  the 
entry  was  with  his  consent,  and  testified 
that  he  objected  to  and  protested  against 
it.  There  was  sufflclenttestimony  to  enti- 
tle appellant  to  have  the  question  passed 
upon  by  the  jury  The  evidence  showed, 
without  conflict  or  contradiction,  that 
Mrs  Messlck  owned  the  fee  in  the  land. 
The  appellee,  not  disputing  this,  insisted 
that  It  was  the  possessor  of  a  valid  ease- 
ment, and  the  burden  was  on  it  to  estab- 
lish that  fact.  The  testimony  being  con- 
flicting, it  was  a  clear  invasion  of  the  prov- 
ince of  the  jury  to  take  the  question  from 
them  and  direct  a  verdict.  II  there  Is  any 
conflicting  evidence,  however  slight,  upon 
the  point  in  issue,  it  must  be  left  to  the  ju- 
ry. Adams  v.  Kennedy,  90  Ind.  318;  Rul- 
ing r.  Howell,  93  Ind.  329;  Railroad  Co. 
V.  Montgomery,  7  Ind.  474;  Haynes  v. 
Thomas,  Id.  3S;  Crookshank  v.  Kellogg, 
8  Blackf.  256;  Babcock  v.  Doe,  8  Ind.  110. 
The  fact  that  said  Thomas  H.  Messlck 
was  a  director  in  said  corporation  can 
make  no  difference.  A  corporation  may, 
by  Its  aerants,  commit  a  trespass  upon  the 
lands  of  one  of  its  directors  as  well  as 
upon  the  lands  of  any  other  person.  The 
fact  that  Messiok  was  a  director  and  of- 
ficer might  have  been  considered  by  the 
jury  in  connection  with  other  evidence  in 
determining  whether  the  entry  upon  the 
land  was  with  bis  knowledge,  and  was  ac- 
quiesced in  by  bim,  or  was  without  bis 
knowledge,  and  the  grading  thereon  done 
over  his  onjectiou  and  protest,  as  claimed 
by  appellant;  but  the  evidence  upon  that 
point  conflicting,  as  it  did,  the  court  erred 
in  directing  the  verdict.  The  judgment  is 
reversed  at  appellee's  costs. 


(128  Ind.  34) 
EVANBVILLB  &  R.  R.  CO.  V.  SWIFT. 

(Supreme  Court  of  Indiana.   April  8,  1891.) 

EMHfBST  Domain— EviDBNCE—jDRISDlCnOH. 

1.  In  proceedings  to  condemn  land  for  a  right 
of  way  for  a  railroad,  it  is  competent,  in  ascer- 
taining the  damage,  to  show  the  value  of  the  land 
before  the  road  was  made  actoss  it,  and  the  value 
when  divided  by  the  road  Into  paroels. 

is.  An  objection  to  a  question  asking  a  wit- 
ness bow  much  the  land  in  question  was  worth 
before  the  road  was  ran  through  it,  on  the  ground 
that  "tio  proper  basis  had  been  laid,  and  as  call- 
ing for  a  mere  opinion, "  cannot  be  Interpreted  as 
an  objection  that  the  witness  had  not  shown  any 
qualification  to  speak  as  an  expert. 

8.  Where  a  party  moves  to  strike  oat  the  an- 
swer of  a  witness,  and  some  part  of  It  is  compe- 
tent, it  is  not  error  to  overrule  the  motion  aa 
made. 
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4.  A  prooeedlng  to  oondenm  a  raUroad  right 
of  way,  and  acquire  title  thereto,  is  an  action 
relating  to  real  estate,  and  not  an  action  "for  the 
recovery  of  money  only, "  within  the  meanine  of 
Act  Ind.  Feb.  88,  1891,  creating  the  appellate 
court  of  Indiana,  and  jurisdiction  thereof,  on  ap- 
peal,, is  vestea  in  the  supreme  court. 

Appeal  from  circuit  conrt,  Jackson 
eounty;  T.  J.  Collins,  Jodge. 

Dunn  &  Dunn,  tor  appellbat.  W. K.  Mar- 
aball,  for  appellee. 

Olds,  C.  .T.  The  appellant  filed  Us  In- 
Btrament  of  nppropriation  with  tbe  clerk 
of  the  Jackson  circuit  court,  and  sought 
to  condemn  and  appropriate  for  Us  use  cer- 
tain^ lands  of  the  appellee.  Appraisers 
were  duly  appointed  to  assess  such  dam- 
ages {IS  the  appellee  would  snstaln  by  rea- 
son of  such  appropriation.  The  apprais- 
ers made  their  award,  and  filed  the  same 
with  the  clerk  of  said  court.  The  appellee 
at  the  proper  time  filed  his  exceptions, 
claiminK  the  amount  awarded  to  him 
was  Insufficient.  The  cause  was  tried  by 
the  coort  without  the  interventlonot  a  Ju- 
ry, who  assessed  the  appellee's  damages 
at  9640.  The  appralsem  assessed  his  dam- 
age at  9200.  Tbe  appellant  filed  a  motion 
tor  new  trial,  which  was  overruled  by  the 
court,  and  exceptions  reserved.  Judg- 
ment for  appellee  for  9^40,  from  which  this 
appeal  is  prosecuted.  The  alleged  errors 
complained  of  and  discussed  relate  to  the 
rulings  of  the  court  on  the  introduction  ol 
evidence.  Charles  Leminger,  a  witness 
{or  appellee,  was  asked  to  "state  how 
much  the  Swift  land  was  worth  per  acre 
before  the  road  ran  through  it. "  Tbe  ap- 
pellant at  tbe  time  objected,  for  the  rea- 
son "  that  it  was  not  the  proper  way  to 
prove  the  market  value  of  the  land,  no 
proper  basis  having  been  laid,  and  as 
calling  for  a  mere  opinion."  The  court 
overruled  the  objection,  and  the  appel- 
lant excepted.  The  witness  answered 
that  "It  was  worth  two  hundred  and  fifty 
dollars  per  acre  before  the  road  was  made, 
and  now  the  little  piece  is  worthless,  and 
tbe  large  piece  is  worth  two  hundred  dol- 
lars per  acre. "  As  we  Interpret  the  objec- 
tion stated  to  the  question,  if  it  presents 
any  objection  which  can  be  considered.  It 
is  that  the  question  was  not  competent, 
for  the  reason  that  it  Is  incompetent  to 
prove  tbe  value  of  the  land  before  the 
road  ran  through  It,  for  the  purpose  of 
determining  the  amount  of  damage,  and 
for  the  further  reason  that  it  called  for  a 
mere  oolulon  of  the  witness.  The  state- 
ment "no  proper  basis  having  boeu  laid," 
can  have  no  definite  application,  unless 
It  Is  Intended  as  an  objection  on  ac- 
count of  tbe  witness  not  having  shown 
any  qualification  to  speak  as  to  its  val- 
ue, and  we  dn  not  think  it  can  be  Inter- 
fireted  as  an  objection  on  that  ground. 
t  St  can  be  so  interpreted,  it  is  not  well 
taken,  as  the  witness  had  shown  some 
knowledge  of  the  value  of  lands  in  the  vi- 
-cinity,  and  an  acquaintance  with  the  par- 
ticular land  In  question.  The  phase  of 
the  objection  relating  to  its  not  being  a 
proper  method  of  proving  damages  has 
been  settled  by  this  court  adversel.r  to  the 
theory  of  the  appellant,  as  It  has  been 
held  that  it  is  proper  to  prove  by  compe- 


tent witnesses  tbe  valae  of  tbe  land  with- 
out tbe  road  across  it,  and  tbe  value  with 
It  divided  by  tbe  road  into  parcels,  and 
that  it  is  pn>per  for  the  jury  to  consider 
such  evidence  in  assessing  the  damages. 
Railroad  Co.  v.  Pugb,  85  Ind.  279;  Bail- 
road  Oo.  V.  Allen,  100  Ind.  409. 

The  same  question  is  presented  as  to  the 
ruling  of  the  court  on  objections  to  ques- 
tions propounded  to  several  witnesses. 
Tbe  witness  Mitchell  stated,  in  answer  to 
a  qnestlon,  that  "  the  little  piece  of  land  is 
worthless  now;"  and  added:  "I  will  nut 
give  twenty-five  dollars  per  acre  for  it. 
The  large  piece  is  .worth  9200  per  acre. " 
Tbe  appellant  moved  to  strike  out  the  an- 
swer. Some  part  of  the  answer  was  com- 
petent, and  it  was  not  error  to  overrule 
tbe  motion  as  made.  We  have  examined 
all  the  questions  presented.  They  are 
similar  to  those  already  stated.  There  is 
no  error  in  tbe  record  for  which  the  Judg- 
ment shonld  bo  reversed. 

The  appeal  in  this  case  presents  a  ques- 
tion of  Jurisdiction, — as  to  whether  or 
not,  under  the  appellate  court  act  ap- 
proved Kebruarj*  28, 1891,  this  court  or  the 
appellate  court  has  jurisdiction  on  appeal 
of  this  class  of  cases.  The  proceeding  in 
this  case  was  instituted  for  the  purpose  of 
condemning  and  appropriating  tbe  lands 
of  the  appellee  to  the  uses  and  purposes  of 
the  appellant,  a  railroad  company,  and 
the  damages  are  assessable  as  a  mere  In- 
cident, and  arise  out  of  the  act  of  taking 
the  land  by  the  company.  Before  the 
passage  of  the  act  referred  to,  by  the  con- 
stitution and  laws  of  the  state  the  supreme 
court  had  exclusive  jurisdiction  in  all  cases 
In  which  an  appeal  would  lie  from  tbe  cir- 
cuit court.  The  appellate  court  is  acreat- 
nre  of  the  statute,  under  the  constitution, 
and  derivessuch  jurisdiction  only  as  isgiv- 
en  to  it  by  tbe  act  creating  it.  By  that  act 
Jurisdiction  Is  taken  from  this  court  in 
certain  classes  of  cases,  and  given  to  the 
appellate  court.  The  act  does  not  take, 
or  attempt  to  take,  from  the  supreme 
court,  or  to  confer  on  the  appellate  court. 
Jurisdiction  in  any  cases  relating  to  real 
estate,  except  in  actions  between  landlord 
and  tenant  for  the  recovery  of  tbe  posses- 
sion of  leased  premises ;  and  by  this  pro- 
vision of  the  act  it  cannot  be  contended 
that  Jurisdiction  in  cases  of  the  character 
of  the  one  at  bar  was  taken,  or  attempted 
to  be  taken,  from  the  supreme  court,  and 
given  to  the  appellate  court.  The  only 
other  language  used  in  the  ssction  of  the 
statute  relating  to  jurisdiction  that  could 
have  any  bearing  upon  tbe  question  Is  the 
words,  "all  actions  for  the  recovery  of 
mont?y  only,  where  the  amount  in  contro- 
versy does  not  exceed  one  thousand  dol- 
lars." The  amount  recovered  by  the  ap- 
pellee in  this  case  did  not  exceed  91,000,  but 
is  the  action  for  money  only  ?  Certainly 
not.  It  is  by  virtue  of  the  proceeding 
that  the  company  acquires  the  title  to 
the  rights  of  way  so  taken  and  appropri- 
ated, and  the  damages  assessed  are  such 
as  the  owner  sustains  by  reason  of  such 
appropriation.  Sections  3906,  3907,  Rev. 
St.  1881.  It  is  by  virtue  of  the  proceedings 
that  the  railroad  company  acquires  title, 
and  the  gist  of  the  action  is  to  acquire 
title,  and  the  damages  arise  by  reason  of 
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tbe  title  passing  from  the  original  owner 
to  the  railroad  company.  In  such  pro- 
ceedings the  otrner  of  the  land  has  a  right 
to  question  the  legality  of  tbe  proceedings 
to  appropriate.  If  illegal,  tbe  company 
conld  acquire  no  title,  and,  In  so  far  as  the 
question  of  title  Is  involved,  tbe  appellate 
court  could  have  no  jurisdiction.  Tbe 
supreme  court  having  jurisdiction  Insofar 
tis  the  proceedings  Involved  the  right  to 
tnke  the  real  estate,  It  likewise  takes  Juri». 
diction  of  the  whole  case;  for,  as  stated  in 
tbe  case  of  Ex  Parte  Sweeney,  ante,  127, 
(this  term.)  "It  Is  an  ancient  rule.  Illustrat- 
ed by  many  cases,  that,  if  a  court  obtains 
jurisdiction  tor  one  purpose.  It  will  retain 
It  for  all  purposes.".  luthecaseof  Parker  v. 
Bank,  26  N.  E.  Rep.  881,  (this  term.)  Itwas 
held  that  tbe  appellate  court  had  jurisdlc* 
tlon  of  an  application  to  set  aside  a  judg- 
ment rendered  upon  default  for  less  than 
f  1,000.  Tbe  original  jndgnient  being  ren- 
dered In  a  case  in  which  tbe  appellate  coui-t 
bad  Jurisdiction,  it  retained  It  for  all  pur- 
poses, even  to  the  extent  of  drawing  to  It 
jurtedietlon  in  an  applioation  under  a  pro- 
vision of  the  statute  to  set  aside  the  judg- 
ment. This  being  a  proceeding  to  appropri- 
ate real  estate  forthe  uses  of  the  company, 
the  principal  objects  of  the  proceeding 
were  to  appropriate  and  acquire  a  title  to 
the  land,  and  the  assessment  of  damages 
grows  out  of  tbe  appropriation,  and  tbe 
supreme  court  has  jurisdiction  on  appeal. 
The  judgment  Is  affirmed,  with  costs. 


(128  ina.  1«) 

Johnston  et  ah  v.  State  ex  nl.  Srpton. 
(Sujyreme  Covrt  of  Indicmck.    April  8, 1891.) 

COil8TIT0TION.U.  LaW— EleCTIOSS— TlB  VotB 

— Mandamus. 

1.  A  statutory  provision  (Rev.  St  Ihd.  1881, 
S  4786)  that  when  in  any  election  there  is  a  tie 
vote  the  judges  of  election  sliall  determine  by  lot 
to  which  of  tbe  opposing  candidates  the  certifl- 
oate  of  election  should  be  given.  Is  not  in  viola- 
tion of  Const.  Ind.  art  3,  i  13,  providing  that  all 
elections  shall  be  by  ballot,  since  it  deprives  no 
elector  of  his  vote,  and  gives  to  each  vote  its  full 
force  and  weight 

%.  The  election  ofBcers  cannot  escape  the  duty 
of  settling  a  tie  voteby  adjotirning  witnoattAIcing 
action;  and  a  mandamus  will  lie  to  compel  such 
a  determination  by  them. 

8.  The  duties  of  the  election  ofBoers  being 
prescribed  by  a  publio  law,  the  fact  that  relator 
requested  them  not  to  determine  the  election  will 
not  operate  as  an  estoppel  to  prevent  him  from 
maintaining  a  petition  for  mandamus  to  compel 
them  to  do  so. 

Appeal  from  circuit  court,  Decaturcoan- 
ty;  J.  W.  Study,  Judge. 

D.  A.  Myers  and  Bonner,  Sackett  <ft  Ben- 
nett, for  appellant.  Miller  &  G&vtn  and 
Ewing  &  En-lag,  for  appellees. 

Et.LiOTT,  J.  Tbe  relator,  Oliver  C.  Sef- 
ton,  William  A.  Williams,  and  James  Par- 
ker were  candidates  for  the  office  of  town- 
ship trustee.  Alexander  0.  Johnston  was 
tbe  inspector,  and  Samuel  T.  Meek  and 
John  Foley  were  tbe  judges,  of  ttaeelection. 
At  the  close  of  the  election  the  votes  cast 
were  counted  and  canvassed  by  the  elec- 
tion board,  and  it  was  found  tbat  the  re- 
lator bad  received  89  votes,  Williams 
89  votes,  and  Parker  2  votes.  Tbeelection 
officers  certified   tbat  tbe    relator    aod 


Williams  had  received  the  highest  number 
of  votes  cast  attheelection.  They  refused, 
however,  to  determine  by  lot  which  of  tbe 
two  candidHtes  was  entitled  to  the  office; 
and,  although  requested  in  writing,  re- 
fused to  reassemble  and  determine  which 
of  the  two  candidates  who  received  the 
highest  number  of  votes  should  be  de- 
clared entitled  to  tbe  office  of  township 
trustee.  Our  statute  provides  tbnt,  "It 
two  or  more  have  tbe  highest  and  an  equal 
number  of  votes  tor  the  same  office,  such 
judge  shall,  when  the  result  Is  certified, de- 
termine by  lot  the  person  entitled  to  tbe 
office;  and  tbe  next  day  tbe  Inspector 
shall  make  out  and  deliver  to  the  person 
elected,  when  demanded,  a  certificate  to 
each  person  elected  to  any  office  In  said 
township,  except  Justices  of  the  peace." 
Rev.  St.  4786.  Assuming  tbat  the  statu- 
tory provision  quoted  is  valid,  the  remedy 
adopted  by  the  relator  {naaadamaa)  is 
appropriate.  Tbe  duties  of  election  offi- 
cers, when  prescribed  by  statute,  as  in 
this  instance,  are  Imperative,  and  per- 
formance may  be  coerced  by  tbe  writ  of 
m&ndamna.  Nor  can  the  election  officers 
evade  their  duties  by  adjoamlng  without 
taking  tbe  action  required  by  law.  In 
discussing  this  qaentlon,  tbe  supreme 
court  of  Michigan  said.  In  tbe  case  of  At- 
torney General  v.  Board,  64  Mich.  607,  81 
N.  W.  Rep.  6.39,  In  speaking  of  the  members 
of  tbe  election  board,  that,  "^intil  they 
have  done  so,  they  have  no  right  to  dis- 
solve their  meeting.  They  can  only  get 
out  of  their  office  by  completing  their 
work.  It  would  be  worse  than  absurd  to 
allow  a  board  of  canvassers  to  defeat 
the  popular  will,  and  destroy  an  election 
by  neglecting  to  do  what  tbe  law  requires 
them  to  do. "  The  cases  are  harmonious 
upon  the  proposition  we  have  asserted. 
Browerv.  O'Brien.  2  Ind.  428;  KIsier  v. 
Cameron,  89  Ind.  488;  Moore  v.  Kessler. 
59  Ind.  152;  State  v.  Gihbs,  IS  Fla.  65; 
Hagerty  v.  Arnold,  13  Kan.  367;  Lewis 
v.  Commissioners,  16  Kan.  102;  People  v. 
Schiellein,  95  N.  Y.  124;  State  v.  Steams, 
11  Neb.  104,  7  N.  W.  Hep.  748;  State  v.  Pea- 
cock, 15  Neb.  442, 19  N.  W.  Rep.  685;  People 
v.Nordhelm,»9I11.568.  The  question  upon 
which  the  case  hinges  is  whether  the  stat- 
utory provision  quoted  is  valid.  Tbe  9p 
pellant's  counsel  Ingeniously  and  plausibly 
argue  that  the  provision  is  invalid, for  the 
reason  that  It  Is  in  conflict  with  the  pro- 
vision that  all  elections  shall  be  by  ballot. 
Const,  art.  2,  §  13.  Wecannot  concur  with 
counsel  tbat  where  an  election  Is  held. and 
results  in  a  tie  vote  for  opposing  candi- 
dates, that  the  general  assembly  may  not 
provide  for  determining  the  right  to  the 
office  otherwise  than  by  making  provision 
for-  another  election.  Constitutions  are 
framed  by  existing  aud  organized  society, 
and  are  to  be  construed  with  reference  to 
well  known  practices  and  usages.  State 
V.  Noble,  118  Ind.  350-^1,  21  N.£.  Rep.  244; 
Durham  v.  State,  117  Ind.  477.  IS  N.  B. 
Rep.  327;  Cooley.  Const.  Urn.  (5th  Ed.)  73. 
We  know  that  the  practice  of  determining 
a  tie  vote  by  lot  prevailed  before  our  con- 
stitution was  adopted,  and  it  is  our  duty 
to  presume  that  the  framers  of  that  in- 
strument were  not  ignorant  or  unmindful 
of  this  ancient  usage.    I.t  is  therefore  no 
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more  than  reasonable  to  hold  that  a  stat- 
ute providing  for  an  election  by  ballot  Is 
valid,  althongb  it  also  provides  for  deter- 
mining a  tie  vote  by  lot;  for  the  framern 
of  the  constitution  may  well  be  deemed  to 
bave  had  tbia  usage  In  Tlew,  and  to  have 
Intended  that  it  shoald  be  resorted  to  in 
case  where  an  election  should  result  In  a 
tie  between  opposing  candidates.  Such 
a  statute  as  the  one  before  us  does  give 
the  electors  an  opportunity  to  vote  by 
ballot,  and  nfflzes  to  each  vote  all  tlie 
force  it  Is  possible  to  assign  It  In  no  re- 
Bpect  is  the  elector's  right  abridged  or  lim- 
ited; all  that  is  done  is  to  provide  that. 
In  vases  where  the  electors  fail  to  make  a 
choice,  the  choice  may  be  determined  by 
lot  between  the  candidates  who  have  re- 
ceived the  highest  number  of  votes.  This 
course  gives  to  all  the  votes  cast  full 
weight  and  force,  and  prevents  the  nnlllfl- 
cation  ot  the  election,  where  a  tie  vote  re- 
BUlts.  Unless  there  Is  poweriu  the  general 
assembly  to  provide  for  the  determination 
of  a  tie  vote,  an  incumbent  of  an  odice 
might  hold  far  beyond  his  term,  since  it  Is 
conceivable  that  many  elivtions  might  re- 
sult in  a  tie.  The  authorities  give  full 
support  to  our  assertion  that  the  legisla- 
ture may  provide  that  a  tie  vote  may  be 
determined  by  lot.  Webster  v,  Gllmore, 
91  III.  334;  Keeler  v.  Robertson,  27  Mich. 
118;  Evans  v.  Sutherland,  41  Mfch.  177; 
tJtate  V.  McKlnnon.  8  Or.  501;  State  v. 
TVnkinson,  23  Neb.  711,  37  N.  W.  Rep.  617; 
Hammock  V.  Barnes, 4 Bush, 391.  We  have 
found  no  judicial  decision  conflicting  with 
the  cases  to  which  we  bave  referred,  nor 
have  we  been  referred  to  any  by  appellant's 
counsel.  The  report  of  the  congressional 
committee  to  which  we  are  referred  can- 
not be  regardea  as  authority  While  we 
are  satisfied  that  no  statute  can  be  upheld 
which  assumes  to  destroy  the  right  of  the 
Inhabitants  of  a  township  to  elect  their 
own  trustee,- yet  we  are  also  satidhed  that 
where  a  full  opportunity  is  given  them  to 
make  a  choice,  and  they  equally  divide 
their  votes,  it  is  within  the  power  of  the 
^neral  assembly  to  make  provision  for 
determining  the  result  of  the  election. 
Oar  constitution  provides  that  "such  oth- 
er county  and  township  officers  as  may  be 
necessary  shall  be  elected  or  appointed  in 
such  manner  as  may  be  prescribed  by 
law."  Article  0,§S.  It  seems  clear  to  us 
that,  taking  this  provision  In  connection 
with  the  general  one  respecting  elections, 
and  con  ^truing  them  in  accordance  with 
the  principles  to  which  we  have  referred, 
thegeneral  assembly  did  not  transcend  its 
power  in  enacting  the  statute  under  con- 
sideration. Counsel's  argument,  that  the 
yolicy  of  determining  the  right  to  an  office 
by  lot  Is  an  evil  one,  might  have  weight 
with  a  legislative  assembly,  but  it  can 
bave  none  with  the  courts.  Questions  of 
policy  and  expediency  are  legrlslatlve,  and 
not  Judicial.  Beauchamp  v.  State,  B 
Blackf.  299;  Hedderich  v.  State.  101  Ind. 
664.  1  N.  E.  Rep.  47,  and  authorities  cited. 
The  appellant's  position  that  the  relator 
cannot  successfully  urge  his  claim  to  the 
office,  for  the  reason  that  he  created  an  es- 
toppel against  himself  by  requesting  the 
election  offlcers  not  to  determine  the  result 
of  the  election,  cannot  be  defended.    The 


duties  of  the  election  officers  were  pre-' 
scribed  by  a  public  law,  and  all  the  inter- 
ested parties  had  et^uai  knowledge,  so  that 
no  estoppel  could  possibly  arise.  But. 
more  than  this,  the  public  had  an  interest 
in  having  the  election  officers  perform  the 
duty  enjoined  upon  them  by  law,  and  it 
was  not  for  the  relator  to  relieve  them 
from  that  duty,  and  this  they  were  bound 
to  know.  School-Dlst.  v.  Root,  61  Mich. 
37S,  28  N.  W.  Rep.  182.  Judgment  affirmed.' 

Mit.,LBR,  J.,  did  not  take  part  in  tlie  de- 
cision of  this  case. 


(128  Ind.  369)  • 

VTiixa  et  aZ.  v.  Statb  ex  rel.  HtmHiis. 
(Supreme  Cmirt  of  Indiana.    April  11, 1891.) 
Appea    from  circuit  court,  HendricKs  county; 
X  C.  CI.ABKE,  Special  Judge. 

Dwncan  A  Smith  and  Cofer  A  Hadleu,  for  ap- 
pellant. Voumard  *  Parker  and  A.  C.  Ayret, 
lor  appellees. 

Muxes,  J.  This  was  a  proceeding  to  obtain  a 
mandate  againat  the  members  of  a  board  of  judges 
of  an  election  held  in  Middle  township,  ot  Hen- 
driclis  county.  It  appears  that  the  relator, 
Hughes,  and  one  Hornaday  were  the  rival  and 
only  candidates  voted  for  at  the  election  for  the 
office  of  township  trastee,  and  that  they  received 
an  equal  numb^  of  votes  for  the  office.  The 
judges  failed  and  refused  to  determine  by  lot  the 
person  entitled  to  the  office,  but  oertliied  the  re- 
sult as  a  tie  vote,  and  adjourned.  The  only  ques- 
tion presented  is  whether  a  board  of  judges,  hav- 
ing adloumed  without  completing  their  duties  as 
such  board,  can  be  compelled  by  mandate  to  re- 
assemble and  complete  the  duties  devolved  upon 
them  by  law.  This  question,  so  fully  and  elab- 
orately discussed  by  oonnsel,  was  decided  ad- 
versely to  the  appellants  in  the  case  of  Johnston 
V.  State,  ante,  4^,  (at  this  term.)  For  the  rea- 
sons given  in  the  opinion  in  the  case  referred  to„ 
the  judgment  rendered  in  this  case  is  affirmed, 
with  costs. 

(128  Ind.  68) 

MoNaubb  V.  Rauoh  et  aJ. 

(Supreme  CovH  of  Indiana.  April  0,1891.) 
Mbchanic'8  Libn — NoTiOB — Dbsoription. 
Under  Act  Ind.  March  6,  1888,  providing 
that  a  notice  of  mechsmio's  lien  shall  give  a  sub- 
stantial description  of  the  lot  or  land  in  question,' 
which  shall  be  sufficient,  "if,  from  such  descrip- 
tion, or  any  reference  therein,  the  lot  or  land  can 
be  identified, "  a  notice  describing  the  land  on 
which  a  dwelling-house  is  eitaated,for  which  a  lien 
is  sought,  correctly  by  township  and  range,  but  in 
which  the  reference  to  the  section  and  other  minor 
subdivisions  of  thecongressionalsurvey  and  tothe 
county  are  repugnant,  and  cannot  both  stand, 
and  which  further  Identiflefr  the  land  by  refer- 
ence to  the  house  itself,  so  that  a  person  familiar 
with  the  locality  could  point  oat  the  premises,  is 
sufficient  to  create  alien  even  as  against  judg- 
ment creditors. 

Appeal  from  circuit  court,  Wayne  coun- 
ty :  D.  W.  CoMSTOCK,  Jodare. 

BurchennI  dk  Rape,  tor  appeUeiot.  H.  U. 
Johnson,  .7.  F.Kibby,  and  Fox  &  Robbina, 
for  appellees. 

MiM^BR,  .T.  A  sTngle  error  Is  alleged, 
and  that  Is  assigned  upon  the  ruling  sus- 
taining the  several  deuinrrers  of  tlie  ap- 
pellees to  the  complaint.  The  material 
facts  stated  as  the  cause  ot  action  may  be 
thus  summarised:  Mary  Jane  Ranch  was 
the  owner  of  an  undivided  interest  in  and 
in  occupancy  ot  a  tract  of  laud  in  Wayno 
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coanty.  That  tbe  appellant,  apon  her  em- 
ployment, tarnlabed  the  material  and  built 
upon  the  )and  a  dwelllng-houBe,  which 
was  completed,  accepted,  and  occupied  by 
bar  in  January,  1888.  That,  with  intent 
to  acquire  a  lien  upon  the  land  and  build- 
Inelor bis  worl:  and  material  furnished,  tbe 
appellant  caused  inquiry  to  bemadeof  tbe 
recorder  of  tbe  county  as  to  tbe  descrip- 
tion ot  the  land  owned  and  occupied  by 
ber,  and,  having  obtained,  as  be  supposed, 
a  correct  description  of  tbe  same,  be  made 
out  and  filed  in  tbe  recorder's  office  of 
Wayne  county  thn  following  notice: 
" Ma. -y  J.  Ranch:  Talse  notice  that  I  In- 
tend to  hold  a  lien  on  the  east  half  of  the 
north-west  quarter  of  section  36,  town- 
ship 15,  range  13;  also  the  west  half  of  tbe 
south-west  quarter  of  section  25,  township 
15,  range  13,  of  Wayne  county,  Indiana, 
and  on  the  house  thereon  situate,  for  the 
sum  of  f  1,000  due  me  this  day  from  you, 
for  the  building  of  said  house  and  the  fur- 
nishing of  the  material  thereof  by  me,  at 
your  request,  which  said  work  was  fur- 
nished  on   thft day  of ,   1888. 

This  14th  day  ot  January.  1888.  Emery 
M.  McNameb,"— which  notice  wa^  on  the 
16th  day  of  January,  1888,  duly  recorded. 
That  the  notice  did  not  correctly  describe 
the  land  owned  and  occupied  by  the  ap- 

?>eilant  Raucb.  That  there  are  no  such 
ands  or  sections  in  said  township  and 
range  in  Wayne  county,  and  that  said 
Ranch  did  at  the  time  own  an  interest  In 
and  occupy  the  following  described  real 
estate  in  Wayne  county,  to-wlt,  all  of  the 
N.  E.  ^  of  section  26,  in  township  15,  range 
13,  except  50  acres  out  of  the  north-west 
corner  thereof,  owned  by  J.  B.  Pierce. 
That  she  did  not  own  or  occupy  any  other 
lands  in  (Vayne  county,  nor  bad  any  other 
bouse  been  erected  for  her.  That  tbe  ap- 
pellant intended  to  and  thought  ho  bad 
placed  a  lien  upon  the  property  she  owned 
and  occupied,  and  upon  which  he  had 
erected  the  dwelling-honse.  That  before 
disco  veiing  his  mistake  be  caused  an  ac- 
tion to  be  instituted  In  tbe  Wayne  circuit 
court  for  the  foreclosure  of  the  lien,  and 
Burb  proceedings  were  had  as  that  on  the 
IStb  day  of  March,  1888,  he  recovered  a 
Judgment  against  her  lor  $948;  and  costs, 
and  a  decree  for  tbe  sale  of  tbe  real  estate 
described  In  tbe  notice.  That  while  the 
above  action  was  pending  the  other  ap- 
pellees brought  suit  In  the  Wayne  circuit 
coart,  on  simple  contracts  for  the  pay- 
ment of  money,  against  the  appellee,  Mary 
J.  Raucb,  and  severally  obtained  judg- 
ments against  her  prior  to  Marcli  16th  for 
an  amount  exceeding  the  value  of  the  in- 
terest of  said  Mary  J.  in  the  land.  That 
at  the  time  of  bringing  the  said  actions 
and  the  recovery  of  tbe  Judgments  they, 
and  each  of  tbem,  had  lull  notice  and 
knowledge  of  the  foregoing  facts.  That 
said  appellees  claim  that  their  Judgments 
are  Mens  against  the  lands  of  said  Mary  J. 
Ranch  prior  and  superior  to  that  of  the 
appellant.  The  prayer  for  relief  is  for  the 
reformation  and  correction  of  the  notice; 
that  a  lien  be  declared  in  favor  of  the 
plaintiff  superior  to  the  Judgments  of  tbe 
d^endants,  and  for  a  foreclosure. 

The  rule  usually  adopted  by  the  courts 
as  a  standard  by  which  tbe  adequacy  ot  a 


description  In  a  notice  of  Hen  is  to  he 
tested,  is  that  if  there  appear  enough  in 
the  description  to  etinble  a  party  familiar 
with  the  locality  to  identify  the  premises 
intended  to  be  described  with  reasonable 
certainty,  to  the  exclusion  of  others.  It 
will  be  sufficient.  Pbll.  Mecb.  Lien.  ^  379. 
It  has  also  been  held  that  the  same  rule 
appliesto  fhedescriptlouoflandsinnotices 
of  an  intention  to  hold  a  mechanics'  or 
material-man's  lien  that  appertains  to  de- 
scriptions In  deeds  andmortifages.  White 
V.  Stanton.  HI  Ind.  540, 13  N.  E.  Rep.  48. 
Where  the  description  is  so  uncertain  as  to 
afford  no  reliable  clue  to  a  more  definite 
and  correct  description,  no  lien  is  acquired ; 
but  where  the  description,  tliougb  too  de- 
fective and  Insufficient  of  itself  to  Identify 
any  particular  tract  ot  land,  can,  never- 
theless, be  aided  by  tbe  Introduction  of  ex- 
trinsic evidence  In  support  of  such  aver- 
ments, it  will  be  held  to 'be  sufficient  for 
the  purposes  intended,  and  a  true  descrip- 
tion wlllbesupplledatthehearlng.  White 
V.  Stanton,  supra.  Courts  are  reluctant 
to  set  aside  a  mechanic's  claim  merely  for 
loose  description,  as  tbe  acts  generally 
contemplate  that  the  claimants  should 
prepare  their  own  papers,  and  it  is  not 
necessary  that  the  description  shonld  be 
either  full  or  precise.  Phil.  Mech.  Lien,  S 
379.  But  when  the  description  is  void  for 
uncertainty  on  its  face,  parol  evidence  ia 
inadmissible  to  remedy  the  defect.  Man- 
ger V.  Green,  20  Ind.  38.  The  principle 
drawn  from  the  authorltlee  seems  to  be 
this:  that  a  desciiption  In  a  notice  of  lien 
cannot  t>e  supplied  by  oral  evidence,  but 
that  an  ambiguity  may  be  explained  and 
the  premises  identified.  Tbe  appellees  cite 
and  rely  upon  the  case  of  Lindley  v. Cross, 
31  Ind.  106,  where,  by  a  misdescription, 
lots  "3  and  4" -were  described  as  lots  "6 
and  7."  An  effort  was  made  to  correct  the 
misdescription  in  tbe  action  to  foreclose 
by  alleging  a  mistake  and  showinic  that 
no  third  persons  had  acquired  rights  that 
would  be  affected  by  a  correction  of  tbe 
mistake.  It  was  held  that  tbe  Hen  of  the 
mechanic  or  material-man  Is  created  by 
statute,  and  that  the  statute  must  be 
compiled  with,  and  that  the  conrt  had  no 
power  to  reform  it.  This  case  has  never 
been  overruled,  or  even  criticised,  but  the 
later  cases  in  this  court,  as  we  shall  have 
occasion  to  point  out,  manifest  a  disposi- 
tion to  depart  from  the  strict  rule  thereia 
Indicated.  The  view  we  take  of  tbe  stat- 
ute regulating  notices  of  mechanics'  liens 
(Elliott's  Supp.  §  1690)  renders  it  anneces- 
sary  for  us  to  undertake  to  harmonise  tbe 
decisions  upon  this  question.  Thestatute 
in  force  when  tbe  case  of  Lindley  v.  Cross, 
supra,  was  decided  (2  Gavin  &  H.  p.  299, 
§  650)  was  silent  upon  the  subjectof  the  de- 
scription of  real  estate;  and  In  all  the 
changes  and  additions  to  this  section  from 
1838  to  1883  no  provision  was  made  pre- 
scribing the  requisites  ot  a  description  ot 
real  estate  In  such  noticeij.  In  the  amend- 
ment made  to  this  section  by  the  act  ap- 
proved March  6,  1883,  It  Is  provided  that 
the  notice  shall  give  "a  substantial  descrip- 
tion of  such  lot  or  land  on  which  tbe 
house,  mill,  manufactory,  *  »  •  or 
other  structure  may  stand  or  beconnected 
with,  or  to  which  it  may  be  removed. 
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Any  description  ol  the  lot  or  land  in  a 
notice  uf  lien  will  be  sufficient  if.Irom  such 
deacrtptlon,  or  any  relerence  therein,  the 
lot  or  land  can  be  identified. "  This  pro- 
vision was  doobtless  Intended  to  simplily 
the  method  ol  establlBblnK  liens,  and,  be- 
in^  remedial  In  its  nature,  sbonld  be  con- 
Btrued  largely  and  beneficially  so  as  to 
advance  the  remedy.  Marlon  Tp.  v.  Nor- 
rts.  87  Ind  424 ;  Sutb.  St.  Cktnst.  §  410.  The 
trend  of  the  later  decisions,  as  well  as  of 
legislatldn,  is  in  the  direction  of  a  liberal 
enforcement  of  the  law  g^vin^  mechanics 
aqd  material-men  a  Hen  upon  property 
made  valuable  by  their  labor  and  material. 
In  De  Witt  v.  Smith,  63  Mo.  268,  it  is  said: 
"The  courts  at  one  time  were  inclined  to 
hold  that  enactments  for  mechanics' liens 
were  in  derogation  of  the  common  law, 
and  their  provisions  should  therefore  be 
construed  strictly  against  those  who 
sought  to  avail  themselves  of  their  bene- 
fits. Bat  the  better  doctrine  now  is  that 
these  statutes  are  highly  remedial  In  their 
nature,  and  should  receive  a  liberal  con- 
struction to  advance  the  just  and  benef- 
icent objects  bad  in  view  In  their  pas- 
sage."  We  are,  then,  to  examine  the 
notice  to  determine  whether  from  the  de. 
scription,  or  any  reference  therein,  the  land 
can  be  identified.  That  the  land  is  cor- 
rectly described  by  township  and  range  is 
nndispnted,  but  the  other  descriptions, ac- 
cording to  the  allegations  of  the  cum- 
plaiut,  are  contradictory,  and  cannot  both 
stand.  Although  contrary  to  the  general 
rule  that  words  of  particular  description 
will  control  moregeueral  terms  when  both 
cannot  stand  together,  v«etbink  that,  tak- 
ing into  consideration  the  situation  of  the 
parties,  as  disclosed,  It  is  much  more  rea- 
sonable to  suppose  ttiat  the  mistake  was 
in  the  designation  of  the  section  and  other 
minor  aubdivlslons  of  the  congressional 
survey,  which  feware  able  to  keep  in  mind, 
than  In  the  name  of  the  county  in  which 
the  land  was  situate.  By  rejecting,  then, 
the  false  description,  we  have  the  lands 
described  by  township,  range,  and  county. 
This  would  not  be  a  sufficient  description ; 
but  the  atatute  says  that  If  from  "any  ref- 
erence" in  the  notice  the  land  can  be  iden- 
tified it  will  be  sufficient.  The  notice  re- 
fers to  the  land  apon  which  the  lien  was 
to  be  held  as  that  upim  which  the  house 
was  situate,  which  was  built  by  the  ap- 
pellant, foT  the  owner,  at  her  request,  for 
which  bniiding  and  the  material  furnished 
therefor  she  owed  him  f  1,000,  giving  also 
the  date  when  the  work  was  performed. 
We  are  not  without  authority  as  to  the 
use  to  which  the  building  erected  by  the 
mechanic,  or  for  which  material  was  fur- 
nished, may  be  put  as  an  Identiflcatinn  of 
the  premises  mentioned  In  the  notice  of  lien. 
In  Crawfordsville  v.  Johnson,  61  lud.  397, 
tbe  notice  was  held  sufficient  because  the 
new  building  showed  what  part  of  the  lot 
It  covered  for  which  the  labor  and  ma- 
terial were  furnished.  In  Newcomer  v. 
Hutch]ngs,96  Ind.  119,  the  notice  was  for  a 
building  on  lots  Nns.  9  and  10.  The  build- 
ing was  erected  on  lots  10  and  11.  The  lo- 
cation of  the  building  was  held  to  be  a  suf- 
ficient Identification  of  the  premiseii,  not- 
withstanding the  misdescription  of  one  of 
the  lots  in  tbe  notice.    In  White  v.  Stan- 


ton, 111  Ind.  640, 18  N.E.Rep.  48.  the  notice 
was  tor  materials  of  a  dwelling-bouse  or 
several  lots  and  80  acres  of  land.  The 
names  of  the  state  and  county  within 
which  tbe  land  was  situate  were  not  given. 
The  court  held  that  inasmuch  as  tbe  no- 
tice referred  to  the  dwelling-house  as  hav- 
ing been  erected  on  all  tbe  lots,  it  was  suf- 
ficient. It  appears,  also,  from  the  com- 
plaint that  no  other  property  answers  tbe 
description  in  tbe  nolice-which  Issaid  to 
aid  what  might  otherwise  be  an  insuffi- 
cient description.  Phil.  Mecb.  Lien,  §  3S2. 
We  are  of  the  opinion  that,  8«  against  the 
apptdlants,  the  notice,  when  taken  in  con- 
nection with  the  extrinsic  facta  averred  In 
tbe  complaint,  was  sufficient  to  create  a 
lien.  ~  The  judgment  creditors  are  not  in- 
nocent purchaserf,  but  hold  their  lien  sub- 
ject to  all  prior  liens  and  equities.  Arm- 
strong V.  Fearnaw,  67  Ind.  429:  Foits  v. 
Wert,  103  Ind.  404.  2  N.  E.  Rep.  950.  We 
are  also  of  tbe  opinion  that  the  appellant 
is  not  precluded  by  the  judgment  rendered 
against  tbeappelleeRaucta  from  again  fore- 
closing bis  Hen.  Conyers  v.  Mericles,  75 
Ind.  448;  McCasland  v.  Insurance  Co.,  108 
Ind.  180,  9  N.  E.  Rep.  119.  Tbe  judgment  is 
reTersed,  with  costs,  and  the  court  below 
instructed  to  overrule  tbedemurrers  to  the 
complaint,  and  to  proceed  in  accordance 
with  this  opinion. 


(128  Ind. 

Chaplin  et  ah  t.  Suluyan. 


SO) 


(Supreme  Court  of  Indiana.    April  9,  1891.) 

HoRTOAOS — SUBBOOATION—  PhIOKITT. 

1.  Where  two  notes,  identical  Indate,  amount, 
and  time  of  maturity,  out  made  payable  to  differ- 
ent persons,  are  secored  by  the  same  mortgage, 
it  Is  proper,  in  decreeing  foreclosure,  to  give  pri- 
ority to  neither. 

S.  Defendant  mortgaged  his  undivided  inter- 
est in  a  decedent's  real  estate  to  secure  two  notes 
payable,  respectively,  to  his  two  sisters,  who  were 
also  heirs.  One  of  them  bought  the  interest  of 
all  the  other  heirs  except  defendant's,  and  then 
paid  oft  the  outstanding  debts  of  the  state.  Held, 
in  an  action  to  foreclose  the  mortgage  and  re- 
cover of  defendant  his  proportion  of  debts  sa 
paid,  that  plalntUt  was  entitled  to  be  subrogated 
to  rights  of  the  creditors,  and  that  the  mortgage 
should  be  held  to  be  subject  to  such  claim. 

8.  The  refusal  to  strike  out  a  pleading  is  not 
error  for  which  a  judgment  will  be  reversed. 

Appeal  from  circuit  court,  Madison  coun- 
ty; D.  Moss,  Judge. 

H.  D.  Tbompsou,  for  appellants.  Kit- 
tingerJt  Sehwiao,  for  appellee. 

MoBridk,  J.  John  Chaplin  died  intes^ 
tate  in  Madison  county,  owning  certain 
lands  in  that  county.  He  left  surviving 
bira,  and  his  sole  heirs,  a  widow  and  six 
living  children  and  the  heirs  of  a  deceased 
daughter.  Appellant  Solomon  C.  Chaplin 
is  one  of  the  children,  and  was  appointed 
administrator  of  the  estate.  Appellant 
Caroline  Gillett.  and  the  appellee,  Emma 
Snlliran,  are  daughters  of  said  decedent. 
Solomon  C.  executed  to  them  a  mortgage 
on  his  undivided  interest  in  said  land,  to 
secure  to  each  the  sum  of  $360,  loaned  him 
by  each,  both  being  secured  by  the  same 
mortgage.  The  widow  had  partition  of 
the  land,  and  one-third  was  set  oft  to  her 
in  severalty.  The  administrator  then  ap- 
plied for  and  procured  from  the  Madisoa 
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circuit  court  an  order  to  Hell  tbe  remain- 
ing tvro-thlrda  of  said  land  to  pay  the 
debts  of  said  estate,  Bhowing  In  his  appli- 
cation a  deficiency  of  personal  assets 
amoantlng  to  f  1,000.  To  avoid  the  neces- 
sity for  and  expense  of  an  administrator's 
sale  of  the  land  the  appellee  bousbt  tbe 
shares  ot  all  of  said  heirs  except  appellant 
Solomon  C,  and  agrfed  with  each  of 
tbem,  as  a  part  of  the  consideration,  to 
pay  their  proportionate  share  of  said 
debts.  Appellant  did  not  sell  her  bis  inter> 
est  in  the  land,  but  requested  her  to  pay 
bis  share  of  tbe  debts,  and  promised  to 
reimbarse  ber  (orsodoluK-  She  paid  all 
tbe  remaining  debts  ot  the  estate,  amount- 
ing to  fl,214.25.  This  would  nialte  tbe 
share  of  each  fl78.46.  There  was  some 
conflict  In  the  evidence  as  to  Just  what 
the  contract  was  relative  to  her  rpim- 
bursement  tor  the  sum  paid  by  her  for  ap- 
pellant on  said  debts,  but,  as  it  appears 
from  tbe  special  findings  that  the  court 
accepted  ber  version,  under  our  rule  we 
cannot  disturb  the  finding.  This  suit  was 
brought  by  appellee  to  foreclose  tbe  mort- 
gage, and  to  recover  against  Solomon  a 
judgment  for  said  sum  paid  by  her  for 
him  on  said  indebtedness.  With  reference 
to  the  latter  claim  she  also  asks  to  be  sub- 
rogated to  the  rights  of  the  creditors  of 
decedent,  and  to  have  said  sum  declared 
a  lien  on  said  land  senior  to  said  mort- 
gage. 

Two  questions  are  raised  on  tbe  plead- 
ings. Solomon  answered  by  general  de- 
nial and  by  set-off.  Appellee  replied- a 
set-off  to  his  set-off.  A  motion  by  Solo- 
mon to  stiilie  out  tbe  reply  of  set-off  was 
overruled,  and  this  ruling  appellants  In- 
sist If>  erroneous.  Whether  tbis  action  of 
the  court  was  right  or  wrong  need  not  be 
considered,  an  it  is  well  settled  that  refus- 
ing to  strllcc  out  a  pleading  is  not  availa- 
ble error.  It  is  not  error  for  which  a  ca  use 
will  be  reversed.  Hoke  v.  Applegate,  92 
Ind.  670i  City  of  Crawfordsville  v.  Boots, 
76Ind.32:  Smith  v.  Martin, 80  Ind.  260,  and 
many  other  cases  that  might  be  cited.  A 
demurrer  to  this  paragraph  of  reply  was 
overruled,  and  tbe  ruling  is  assigned  as 
error.  This  ruling  was  not  erroneous,  as 
the  reply  is  clearly  good. 

Error  is  also  assigned  on  overruling  a 
motion  fornew  trial  and  in  the  conclusions 
of  law.  None  of  the  questions  argued  as 
arising  on  the  motion  for  a  new  trial  are 
available,  as  they  are  presented.  Appel- 
lants insist  that  the  finding^  are  not  sus> 
tained  by  the  evidence,  bnt  the  evidence  is 
conflicting,  and,  there  being  some  evi- 
dentre  to  sustain  the  finding,  we  cannot, 
under  our  settled  practice,  disturb  the 
concluBinn  reached  by  the  trial  court.  It 
is  argued  that  there  Is  error  in  the  assess' 
ment  of  tbe  amount  of  tbe  recovery,  but 
this  question  was  not  raised  by  tbe  mo- 
tion tor  a  new  trial,  and  we  cannot  con- 
sider It.  It  is  also  argued  that  the  court 
tailed  to  find  on  nil  the  issues;  that  there 
is  no  finding,  or  insufficient  findings,  on 
questions  presented  by  the  answer  and 
reply  of  set-off.  Questions  of  this  char- 
acter must  be  presented  by  motion  for  a 
venire  de  novo.  The  court,  having,  by 
request  ot  parties,  made  special  findings 
ot  facts,  stated  its  conclusions  ot  law. 


The  special  findings  were  substantially  In 
accordance  with  the  statement  of  facts 
herein,  and  that  there  was  due  to  eacli 
of  said  mortgagees  the  sum  of  f450.66. 
Tbe  court  further  found  that  there  was 
also  due  to  appellee,  on  account  of  money 
paid  by  ber  tor  said  Solomon  C.  in  pay- 
ment of  his  share  of  the  debts  ot  said  es- 
tate, tbe  additional  sum  of  fl93.54.  As 
conclusions  ot  law,  the  court  lield  that  the 
two  mortgages  were  concurrent  in  lien, 
and  should  be  foreclosed  together,  and,  in 
case  of  a  deficiency  in  tbe  property  to  pay 
both,  they  should  share  pro  r»ta  in  the 
proceeds  of  tbe  sale.  It  was  furtber  held 
that,  as  to  tbe  said  sum  ot  f  193.54  paid  by 
ber,  the  creditors  of  said  decedent  had  and 
were  entitled  to  enforce  a  lien  upon  the  in- 
terest ot  said  Solomon  C.  in  said  land,  to 
which  lien  appellee  became  subrogated  by 
said  payment,  and  that  she  was  entitled 
to  tbe  foreclosure  of  such  lien  and  sale  ot 
said  land  in  preference  to  said  mortgages. 
Tbe  court  thereupon  rendered  a  decree 
foreclosing  said  mortgages  and  said  lien 
accordingly. 

Counsel  for  appellant  in  their  brief  Insist 
that  tbe  court  erred  in  not  decreeing  pri- 
ority to  the  mortgage  of  appellant  Caro- 
line Gillett.  They,  however,  assign  no 
reason  for  this  claim,  and  we  can  see  none. 
Tbe  notes  to  both  parties  were  identical 
in  date,  amount,  and  time  of  maturity, 
and  secured  by  the'  same  mortgage.  In 
a  case  where  notes  to  different  persons 
were  secured  by  the  same  mortgage,  bnt 
matured  at  different  times,  tbis  court  held 
that  the  holder  of  tbe  note  first  maturing 
had  no  priority.  Goodall  v.  Mopley,  45 
Ind.  S55.  So,  also,  when  different- mort- 
gagee were  made  to  different  persons,  on 
tbe  same  day,  (Cain  v.  Hanna,  63  Ind. 
408.  and  In  Moffltt  v.  Roche,  76  Ind.  75,)  it 
was  held  that  a  mortgage  to  several  per- 
sons to  Be<:ure  a  separate  obligation  to 
each,  all  made  of  even  date,  and  to  ma- 
ture at  the  same  time.  Is  equivalent  to  a 
separate  mortgage  to  eacb,  without  giv- 
ing priority  to  any. 

Appelliint'B  principal  contention  is  that 
tbe  court  erred  in  decreeing  the  lien  as  to 
the  f  193.54,  and  especially  that  It  erred  in 
glvinR  to  it  priority  over  tbe  mortgage. 
No  doctrine  ot  equity  Jurisprudence  is 
more  beneficent  In  its  operation  than  that 
ot  subrogation,  properly  applied.  One  of 
the  most  familiar  cases  where  tbis  doc- 
trine is  applied  is  when  the  purchaser  ot 
incumbered  property,  without  having  as- 
sumed the  incumbrance,  pays  it  off  and 
discharges  It  to  protect  his  own  rights  or 
to  perfect  his  own  title  It  has  been  uni- 
formly held  in  such  cases  that  he  is  en- 
titled to  be  subrogated  to  tbe  rights  of 
the  llenholder,  and  Is  entitled  to  all  his  se- 
curities, rights,  remedies,  and  priorities; 
and  when  one,  for  the  protection  ot  hia 
own  interests,  thus  pays  tbe  debt  ot  an- 
other, the  payment  is  not  voluntary. 
Among  the  many  authorities  supporting 
this  application  ol  the  doctrine  ot  subro- 
gatt<m  are  the  following:  Har.  Subr.  §§  2, 
643,  646,  and  796,  and  cases  cited;  Braden 
V.  Oraves,  85  Ind.  92;  Muir  v.  Berkshire, 
52  Ind.  149;  S  tiger  v.  Bent,  lU  III.  828; 
Morrow  v.  Mortgage  Co.,  96  Ind  21 ;  Vert 
V.  Voss,  74  Ind.  565;  Rice  v.  Morris,  82  Ind. 
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205;  Carithers  v.  Stnart,  87  Ind.  424; 
Weiss  v.Guerineau,109 Ind. 438,9  N.E.Rep. 
S99:  Binford  v.  Adams.  104  Ind.  41,  3  N.  E. 
Rep.  75S;  Dunning  v.  Seward,  00  Ind.  68; 
Dnncan  v.  Galney,  108  Ind.  579,  9  N.  B. 
Rep.  470;  Qibaun  r.  McCurmick,  10  mil.  & 
J.  65.  In  the  naae  of  Duncan  v.  Galney, 
Bopra,  which  was  a  case  where  one  had 
bought  land  at  an  nnanthorlzed  admin- 
intra  tor's  sale,  and  had  by  direction  of  the 
admlnlBtrator  paid  the  purchase  price  up- 
on debts  of  the  estate,  it  was  held  that 
althoagh  the  sale  was  insufllcleut  to  conr 
vey  title,  aad  that  the  land  still  remained 
liable  to  be  sold  under  order  of  the  court 
for  the  payment  of  debts,  the  purchaser 
who  bad  paid  the  money  was  entitled  to 
be  snbrogated  to  all  the  rights  of  the 
original  holders  of-  such  debts,  according 
to  their  respective  priorities.  So  In  Qibson 
V.  MeCormick,  supra,  where  one  had  pur- 
chased land  of  a  devisee,  and  the  purchase 
money  was  used  to  pay  the  debts  of  the 
testator.it  was  held  that  he  migrht  be  sub- 
rogated to  the  rights  of  thecredltors.  The 
heirs  of  the  decedent,  John  Chaplin,  took 
the  land  left  by  him,  chais;ed  with  the 
payment  of  his  debts.  They  could  not  es- 
cape this  liability  if  they  wished'.  No  one 
could  acquire  any  rights  in  the  land  su- 
perior to  the  right  of  the  creditors  of  the 
estate  to  compel  payment  of  their  claims 
from  the  land  if  the  personal  assets  should 
prore  insufficient.  When  the  appellant 
Gillettt  and  the  appellee  took  their  mort- 
gage, they,  of  course,  took  It  subject  to 
this  right  of  the  creditors.  When  appellee 
became  the  owner  of  six-sevenths  of  the 
land,  and  paid  six-sevenths  of  the  debts  of 
the  eetnte,  her  land  was  still  subject  to  the 
payment  of  the  remaining  one-seventh  of 
said  debts.  As  betweeen  her  and  her 
brother  it  was  his  to  pay;  but  as  between 
her  and  the  creditors  the  lien  covered  all 
the  land,  hers  as  well  as  his.  She  then 
had  the  right  to  pay  when  he  did  not,  and 
was  entitled  to  oe  subrogated  to  the 
riehts  of  the  creditors  to  have  the  land 
sold  for  its  payment.  She  bad  this  right, 
without  request  from  him  to  pay.  The 
rights  she  thus  acquired  are  superior  to 
the  mortgage,  and  she  had  the  right  to 
have  a  lien  declared  and  foreclosed  for  said 
amount  on  his  share  of  tbeland,  as  against 
all  the  appellants.  There  Is  no  error  in  the 
record.    Jadgment  affirmed,  with  costn. 

(US  Ind.  48)  

MONTOOMERT  v.  Cbaig  et  aJ. 
(Supreme  Court  of  Indiana.  April  10,  1891.) 
Tbtjst— Pabol  Aoksbment— Hcsbaitd  and  Wife. 
Where  a  husband  purchases  land,  and 
takes  the  title  in  bis  wife's  name,  though  he  pays 
for  it  with  his  own  money,  eviQence  of  a  parol 
agreement  between  tbem,  creating  an  express 
trust  in  the  land  of  which  lie  is  the  benefloiaryis 
inadmissible  In  an  action  brought  by  him  after 
his  wife's  death  against  her  heirs. 

Appeal  from  circuit  court,  Jackson  coun- 
ty ;  THOMAS  L.  Collins,  Judge. 

O.  H.  Montgomery,  for  appellant.  Bor- 
rell  &  Shirley,  loT  appellees. 

Elliott,  J.  It  Is  alleged  in  the  com- 
plaint that  the  appellant,  the  plaintiff  be- 
lo'w,  purchased  the  land  In  dispute  in  Jan- 
nary,  IttSl ;  that  by  an  agreement  made 


with  his  wlfp,  Lucy  M'ontgomery,  he 
caused  the  conveyance  to  he  made  to  her; 
that  the  land  was  taken  in  ti-ust  by  Lucy 
Montgomery;  that  the  purchase  money 
was  all  paid  by  the  plaintiff;  that  Lucy 
Montgomery  died  In  1887;  and  that  the 
appellees  are  her  heirs  at  law.  As  the  re^ 
latlon  of  husband  and  wife  existed  at  the 
time  the  deed  was  executed,  there  can  be 
no  resulting  or  implied  trust.  Lochenonr 
\.  Lochenour,  61  Ind.  595.  If  it  were  pos- 
sible for  the  plalnt'.ft  to  succeed  in  any 
event,  it  could  only  be  for  the  reason  that 
his  wife  agreed  to  hold  the  land  ns  bis 
trnstee.  Wnecher  she  had  capacity  t6 
make  a  contract  binding  her  to  bold  the 
land  as  her  husband's  trustee  is  a  ques- 
tion we  deem  it-  unnecessary  to  decide,  In- 
asmuch as  our  judgment  is  that  a  parol 
agreement  between  husband  and  wife,  id 
such  a  case  as  this,  is  ineffective.  As  no 
resulting  trust  can  arise,  the  appellant 
cannot  possibly  succeed  except  upon  the 
theory  that  an  express  trust  was  created 
in  his  favor  by  tlie  parol  agreement;  but, 
as  the  law  forbids  the  creation  of  an  ex- 
press trnst  by  parol  in  eases  of  this  char- 
acter, the  only  theory  upon  which  It  can 
even  be  plausibly  argued  that  he  can  suc- 
ceed is  wholly  untenable.  Moore  v.  Cot- 
tlngham,  90  Ind.  289;  Meseall  v.  Tally,  91 
Ind.  96;  Hallway  Co.  v.  Braden,  110  Ind. 
558,11  N.  E.  Rep.  357;  Thomas  v.  Merry, 
113  Ind.  83, 15  N.  E.  Rep.  244;  Anderson  v. 
Crist,  113  Ind.  65, 15  N.  B.  Rep.  9.  This 
case  is  not  a  member  of  the  class  repre^ 
seated  by  the  case  of  Catalani  v.  Catalan!', 
124  Ind.  54,24  N.  K.  Rep.  375,  but  it  belongs 
to  an  entirely  diOerent  class.  Here  no 
trust  can  possibly  arise  by  implication,for 
no  fraud  is  shown,  and  the  relation  of  the 
parties  forbids  that  a  trust  be  Implied. 
The  case  made  by  the  complaint  is  one 
wherein  the  plaintiff  assumes  to  over- 
throw a  perfect  deed  by  a  bald  parol 
agreement,  and  this  the  law  will  not  pap- 
mlt.    Judgment  affirmed. 

(US  Ind.  66) 

Mansfield  v.  Sbipp  et  al. 

{Supreme  Court  of  Indiana.   April  10, 1891.) 
Appbai.— Judgment — Revbksiblb  Ebbob. 

1.  Under  Hev.  St  Ind.  1881,  i  658,  providing 
that  no  Judgment  shall  be  reversed  in  the  sa- 
preme  court  for  any  defect  trhich  by  law  might 
be  amended  in  the  court  below,  nor  when  it  snail 
appear  that  the  cause  has  been  fairly  tried  and 
determined  below,  the  overruling  of  a  motion  to 

auash  a  summons,  for  the  reason  that  the  Chris- 
an  names  of  the  plaintiffs  were  not  given  in  full 
in  the  summons,  though  they  were  set  out  in  the 
complaint,  is  not  reveri<ible  error. 

2.  Where,  in  a  suit  to  foreclose  a  chattel 
mortgM^e  given  to  secure  two  notes,  the  cause  of 
action  is  stated  in  one  paragraph,  it  is  not  error 
to  overrule  a  motion  to  require  the  plaintiff  to 
separately  state  and  number  bis  causes  of  ac- 
tion. 

8.  Under  Rev.  St  Ind.  1881,  J  2J3,  providing 
that  defendant  may,  on  afBdavit  that  a  person 
not  a  party  to  the  action,  and  without  collusion 
with  him,  makes  against  him  a  demand  for  the 
same  debt  or  property,  upon  due  notioe  to  such 
person  tmd  the  adverse  party,  apply  to  court  for 
an  order  to  substitute  such  person  in  his  place, 
and  discharge  him  from  liability  to  either  party 
on  his  depositing  in  court  the  amount  of  the 
debt  or  delivering  the  property,  where  such  an 
affidavit  fails  to  show  that  the  alleged  claimant 
ever  made  any  demand  for  the  note  in  suit,  or 
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that  defendant  erer  paid  or  offered  to  pay  tlM 
amount  into  court,  ^ere  was  no 'error  in  sustain- 
ing a  demurrer  tbereto. 

4.  In  a  salt  to  foreclose  a  chattel  mortgaeo, 
where  the  notes  secured  naire  the  valuation 
laws,  but  the  mort{;age  does  not,  and  the  ludg- 
ment  is  for  foreoloeure,  and  that  the  mortfrafred 
property  be  sold  according  to  law,  to  pay  and  sat- 
isfy the  indebtedness,  it  will  not  be  reversed,  In 
the  absence  of  any  objection  to  the  form  of  It  by 
the  defenaant,  on  the  ground  that  it  is  for  the 
•ale  of  the  mortgaged  property  without  relief. 

Appeal  from  clrcait  court,  Shelby  coun- 
ty; K.  M.  HoBD,  Judge. 

B.  F.  Daria  and  W.  H.  Martz,  for  appel- 
lant. Adams,  iitUibetterA  Carter,  toT  ap- 
pellees. 

Olds,  C.  J.  This  action  was  brouKtat 
In  the  court  below  by  the  appellees  asalnst 
the  appellant,  to  foreclose  a  chattel  mort- 
KBige  given  to  secure  the  payment  of  two 
promissory  notes.  The  first  alleged  error 
discussed  Is  the  overruling  of  a  motion 
by  the  appellant  to  quash  the  summons, 
for  the  reason  that  the  full  Christian 
names  ut  two  of  the  appellees,  plalntttTs 
below,  were  not  g^ven  in  full  In  the  som- 
mons.  The  plalntlHs'  names  were  set  out 
In  full  Intbecomplalnt.butinthnsummons 
the  plaintiffs  were  designated  as  J  V. 
Bbipp,  M.  A.  Chester,  and  Jane  Morrison. 
The  motion  to  quash  was  overruled,  and 
the  defendant  answered,  and  there  was 
a  trial  upon  the  merits.  Section  658,  Rev. 
St.  1881,  provides  that  "no  Judgment  shall 
be  stayed  or  reversed,  in  whole  or  In  part, 
by  the  supreme  court,  for  any  defect  In 
form,  variance,  nr  imperfections  con- 
taineid  in  the  record,  pleadings,  process, 
entries,  returns,  or  other  proceedings  there- 
in, which  by  law  might  beamended  by  the 
court  below,  but  such  defects  shall  be 
deemed  to  be  amended  In  the  supreme 
court;  nor  shall  any  Judgment  be  stayed 
or  reversed,  in  whole  or  In  part,  when  it 
shall  appear  to  the  conrt  that  the  merits 
of  the  cause  have  been  fairly  tried  and  de- 
termined in  the  court  below. "  The  pro- 
visions of  this  section  areclearly  applicable 
in  this  case.  The  summons  was  valid  in 
all  particulars,  except  the  omission  of  the 
full  Christian  names  of  two  of  the  defend- 
ants. This  defect  might  have  been  cured 
by  amendment  In  the  court  below,  and 
the  defendant  appeared  and  answered, 
and  It  does  not  appear  that  this  defect 
was  in  any  way  prejudicial  to  the  rights 
uf  the  appellant.  Besides,  the  motion 
was  not  well  taken,  for  the  reason  that  it 
was  to  quash  the  summons  as  to  all  of 
the  plaintiffs,  when  as  to  Morrison  her 
name  was  properly  stated  In  the  sum- 
mons. See  Haines  v.  Bottorff ,  17  Ind.  348 ; 
State  T.  Hood,e  Blackt.  260;  Shackman  v. 
Little,  87  Ind.  181 ;  Dunkle  v.  Eiston,  71 
Ind.  5S5;  Heberd  v.  Wines.  105  Ind.  237,  4 
N.  E.  Rep.  457;  Railway  Co.  v.  Falvey,  104 
Ind.  409,  8  N.  E.  Rep.  389,  and  4  N.  E.  Rep. 
908;  Wolfe  v.Pugh,  101  Ind.  293;  Spence  v. 
Board,  117  Ind.  573, 18  N.  E.  Rep.  513. 

The  next  question  presented  is  the  al- 
leged error  of  the  court  in  overruling  a 
motion  to  separately  state  and  number 
the  several  causes  uf  action  stated  in  the 
complaint.  The  suit  was  to  foreclose  a 
chattel  mortgage  securing  two  notes. 
The  cause  of  action  was  properly  stated 


In  one  paragraph  of  the  complaint.  Back 
V.  Axt,  85  Ind.  512;  Hannon  v.  Hiillard, 
101  Ind.  810.  In  Railway  Co.  v.  Rooker.90 
Ind.  581,  it  la  held  not  to  be  error  to  over- 
rule a  motion  to  require  the  plaintiff  to 
separately  state  and  number  his  causes 
of  action,  when  more  than  one  is  stated  in 
a  paragraph.  There  was  no  error  In  this 
ruling  of  the  court. 

The  next  alleged  error  discussed  Is  the 
ruling  of  the  coui-t  in  sustaining  a  demur- 
rer to  a  bill  of  interpleader  filed  by  the  ap- 
pellant. It  is  contended  that  it  is  not 
proper  practice  to  demur  to  a  bill  of  inter- 
pleader; that  the  right  to  file  such  a  bill  is 
given  to  the  defendant  by  section  273,  Rev. 
St.  1881.  and  it  is  within  the  discretion  of 
the  court  to  allow  it  to  be  filed.  It  is  im- 
material whether  the  filing  of  a  demurrer, 
and  sustaining  it,  was  the  proi>er  prac- 
tice or  not, If  the  plea  was  invalid, or  there 
was  no  abuse  of  discretion  in  rejecting  it. 
Section  278,  supra,  provides  that  "a  de- 
fendant against  whom  an  action  Is  pend- 
ing upon  a  contract,  or  for  specific  real  or 
personal  property,  may,  at  any  time  be- 
fore answer,  upon  affidavit  that  a  person 
not  a  party  to  the  action,  and  without 
collusion  with  him,  makes  against  him  a 
demand  for  the  same  debt  or  property, 
upon  due  notice  to  such  person  aud  the 
adverse  party,  apply  to  the  court  for  an 
order  to  substitute  such  person  In  his 
place,  and  discharges  him  from  liaDlUty  to 
either  party,  on  his  depositing  in  court 
the  amount  of  the  debt,  or  delivering  the 
property  or  its  value  to  such  person  as  the 
court  may  direct,  and  the  court  may,  Id 
its  discretion,  make  the  order."  There 
are  no  facts  alleged  which  make  it  a  good 
bill  of  Interpleader.  It  Is  not  averred  that 
the  M.  V.  Church,  a  corporation  which  the 
appellant  ought  to  have  made  a  party  by 
reason  of  it  claiming  the  note  for  $220, 
ever  demanded  payment  of  the  note  of  the 
appellant,  or  claimed  that  It  had  any 
right  to  collect  tbenotefrom  the  appellant, 
nor  did  the  appellant  pay,  or  offer  to  pay, 
the  amount  due  upon  the  note  into  court, 
or  surrender  the  mortgaged  property  to 
such  person  as  the  court  might  direct. 
There  was  no  error  in  sustaining  the  de- 
murrer. 

The  next  and  only  other  alleged  error 
discussed  is  that  the  court  erred  In  its  con- 
clusions of  law.  The  contention,  as  stat- 
ed by  counsel,  is  that  the  notes  waived 
valuation  laws,  and  the  mortgage  did  not, 
and  that  the  judgment  is  for  the  sale  of 
the  mortgaged  property  without  relief. 
There  is  no  objection  to  the  form  of  the 
Judgment,  and  no  motion  was  made,  to 
modify  it.  The  only  statement  in  the  con- 
clusion of  law;  as  to  how  the  mortgaged 
property  shall  be  sold.  Is  that  the  plaiu- 
tiffs  are  entitled  to  "have  a  foreclosure  of 
said  mortgage,  and  said  mortgaged  prop- 
erty sold  according  to  law,  to  pay  and 
satisfy  said  indebtedness."  There  Is  no 
error  in  the  conclusion  of  law  as  stated. 
If  the  appellant  was  not  satisfied  with 
the  form  of  the  Judgment  as  entered,  he 
should  have  objected  and  movsd  to  mod- 
ify it,  and  asked  to  have  such  Judgment  as 
he  claimed  be  was  entitled  to  entered. 
This  he  did  not  do.  There  is  no  error  In 
the  record.  Judgment  affirmed,  with  costs. 
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Tebbb  Hactb  &  li.  R.C0.V.S01CB,  Treaa- 
urer. 
(Supreme  Court  C!f  Indiana.    April  11, 1891.) 
Ditch  AsaEsaMSNT — Afpbai, — Isjxikctios. 
Where  a  railroad  company,  whose  right  of 
way  crosses  a  previously  established  public  ditch 
several  times,  fills  it  up  in  some  places,  and  re- 
stores it  to  its  full  size  and  usefulness,  by  con- 
structing it  along  its  right  of  way  a  certain  dis- 
tance, and   the  county  surveyor,  under  Drain- 
age Act  Ind.  1835,  {   lU,  (Elliott's  Bupp.  $  IISS,) 
Mithmrizlng  him  to  clean  out  and  restore  ditches, 
and  assess  the  cost  against  the  land  originally 
assessed  for  the  construction  of  the  ditch,  cleaned 
out  the  ditch,  and  assessed  a  portion  of  the  ex- 
pense against  the  company,  the  only  remedy  of 
the  latter  is  by  appeal,  provided  for  by  the  stat- 
nte,  and  an  injunction  will  not  lie  to  rastrain  the 
collection  thereof. 

Appeal  from  circuit  court,  Mareball 
coanty;  Isaiah  Gunner,  Judge. 

John  G.  WilUama,  tor  appellant.  A.  C. 
Capron,  for  appellee. 

Ot^DB,  G.  J.  ThiB  was  an  action  brought 
by  the  appellant  against  the  appellee  to 
enjoin  the  collection  of  an  aBseesment 
made  by  the  county  aurveyor  of  Marshall 
county  againot  the  appellant  for  cleaning 
out  a  ditch  theretofore  constructed  under 
the  law.  The  complaint  alleges  that  the 
appellant  company.  In  constructing  ita 
railroad  through  said  county  along  its 
right  of  way  conveyed  to  it,  found  It  nec- 
essary to  cross  a  certain  ditch  theretofore 
constructed  by  order  of  the  board  of  com- 
missioners of  said  Marshall  county,  and  the 
circuit  court  of  said  county;  that  Its  line 
of  road  upon  its  right  of  way  crossed  said 
ditch  some  three  times;  and  that  they 
filled  up  said  ditch  where  it  crossed  its  rail- 
road at  some  of  the  points,  and  restored 
the  same  to  its  fnll  size,  dimensions,  and 
usefulness,  by  constructing  it  along  its 
right  of  way  a  certain  distance.  It  is  fur- 
ther alleged  that  the  surveyor  cleaned  out 
said  ditch,  and  assessed  the  expense  there- 
for against  the  lands  originally  assessed 
for  the  construction  thereof;  that  the  sur- 
veyor found  that  the  ditch  was  filled  up 
and  obstructed  by  the  act  or  negligence  of 
an  employe  or  contractor  of  the  appellant, 
and  assessed  $25  against  the  appellant  for 
such  obstruction,  and  made  another  assess- 
ment against  the  appellant  for  f  34,  for  de- 
livering and  laying  tile  through  the  grade 
of  appellant's  road  where  it  crosses  the 
ditch;  and  that  appellant  failed  to  pay  the 
aHsessments,  and  said  surveyor  made  and 
filed  -with  theandltorot  said  county  of  Mar- 
shall a  certified  copy  of  said  assessment, 
and  said  auditor  placed  the  same  upon 
the  tax  duplicate  of  said  county ;  that  the 
appellee  is  the  treasurer  of  said  county,  and 
baa  demanded  payment  from  appellant, 
and,  unless  enjoined,  will  proceed  to  collect 
the  same  by  distress  and  sale  of  the  prop- 
erty of  this  pla'intitf;  that  said  amount 
has  been  carried  forward  as  delinquent, 
etc.  Prayerfor  an  injunction.  A  demur- 
rer was  sustained  to  the  complaint,  and 
Judgment  rendered  for  appellee.  The  only 
error  assigned  relates  to  the  ruling  of  the 
court  in  sustaining  the  demurrer.  It  Is 
contended  by  the  appellant  that  under  the 
statute  (fifth  subdivision  of  section  3903, 
Rev.  St.  1881)  it  bad  the  right,  in  the  con- 
strnction  ol  lt«   railroad,  to  cross  said 


ditch,  and  had  the  right  to  change  its 
course,  and  do  the  acts  which  it  did  in 
this  Instance,  If  in  doing  so  it  did  not  un- 
necessarily impair  the  usefulness  -  of  the 
ditch,  or  restored  it  to  its  original  useful- 
ness, which  it  avers  in  the  complaint  It 
did  in  relation  to  the  ditch  in  contro- 
versy. Railroad  companies  no  doubt 
have  the  right  to  construct  their  roads 
across  public  ditches,  it  they  restore  them 
to  their  original  state  and  usefulness, 
without  incurring  any  liability.  It  is  fur- 
ther contended  that  a  portion  of  the  as- 
sessment made  against  the  appellant  in 
this  case  was  tor  tiling  and  putting  In  a 
tile  ditch  where  the  original  specifications 
call  tor  an  open  ditch ;  therefore  the  sur- 
veyor bad  no  right  to  put  In  a  tile  ditch 
across  their  right  ot  way,  and  through 
the  grade  ot  their  railroad.  It  is  not  nec- 
essary to  pass  upon  this  question,  for  the 
reason  that  the  action  is  to  enjoin  the 
whole  amount  oi  the  assessment,  and  a 
portion  of' the  assessment  is  made  on  ac- 
count of  the  ditch  having  been  obstructed 
and  filled  up  by  the  appellant,  as  found  by 
thesurveyor.  Section  lOof  thedrainageact 
of  1885  (Elliott's  Supp.  §  1193)  authorises 
the  county  surveyor  to  clean  out  ditches, 
and  restore  them  to  their  original  dimen- 
sions, and  to  assess  the  costs  against  the 
lands  originally  assessed  for  the  construc- 
tion of  the  ditch.  It  provides,  further, 
"that  if  such  repairs  shall  bave  been  ren- 
dered necessary  by  the  act  or  negligence 
of  the  owner  or  occupant  or  employe  or 
agentoteither  oranyof  tbelands,  •  •  • 
then  the  cost  thereof  shall  be  assessed 
against  such  lands  alone."  It  farther 
provides  for  an. appeal  being  taken  from 
the  county  surveyor  by  any  party  ag- 
grieved. As  will  be  seen,  this  section  invests 
the  surveyor  with  the  power  of  determin- 
ing, among  other  things,  the  tact  as  to 
whether  the  ditch  has  been  filled  up  or  ob- 
structed, and  said  repairs  made  necessary, 
by  the  act  or  negligence  of  any  ot  the 
land-owners,  or  their  agents  or  employes. 
It  is  averred  In  the  complaint  that  this 
assessment  was  made  against  the  appel- 
lant, and  is  collectible  by  distress  and  sale 
ot  any  of  its  property,  real  and  personal ; 
but  there  is  no  complete  copy  of  the  record  . 
ot  the  assessment  made  by  the  surveyor 
set  oat.  It  is  not  averred  but  what  the 
appellant  is  the  owner  ot  some  part  of  the 
lands  originally  assessed  tor  the  construc- 
tion ol  the  ditch,  but  it  does  appear  that 
certain  lands  along  the  ditch  have  been 
conveyed  to  the  appellant.  Nor  does  it 
affirmatively  appear  but  what  the  assess- 
ment, as  made  by  the  surveyor,  is  against 
the  lands  so  assessed  for  the  original  con- 
struction ot  the  ditch,  aud  now  owned  by 
the  appellant.  The  surveyor  having  the 
right  and  vested  with  the  discretion  of  de- 
termining the  necessity  tor  making  the 
repairs,  and  charged  with  the  duty  of  cer- 
tifying the  cost  to  the  proper  county 
auditor,  and  assessing  the  coats  of  such 
repairs  against  the  lands  origlnalI.y  as- 
sessed for  the  construction  ot  the  ditch, 
and  where  any  particular  owner  or  occu- 
pant ot  lands  has  by  his  acta  or  nesHgence 
rendered  the  repairs  necessary,  it  is  made 
his  duty  to  assess  such  costs  against  the 
particular  lands  so  owned  by  such  person, 
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and  It  e\vtfB  a  remedy  to  persons agi^rlered 
hy  appeal.  Such  persons  nre  contlned  to 
their  remedy  by  appeal,  and  cannot  have 
an  injunction  to  enjoin  thecoUection  of  such 
aBHessment,  unless  it  be  affirmatively 
shown  that  tbeactsolthesarveyorarenot 
merely  erroueoua,  but  absolutely  void, and 
without  any  authority.  The  surveyor  be- 
ing vested  by  the  statute  with  power  to 
make  the  repairs  and  assessments,  tlie  rem- 
edy of  persons  aRgrleved  by  reason  of  an  er- 
roneous assessment  Is  by  ap|)enl,  and  the 
asBeBsment.i)  cannot  be  attacked  collateral- 
ly In  a  proceedini;  for  Injunction.  It  is  not 
necessary  for  us  to  hold,  in  this  case,  that 
it  the  surveyor  should  not  make  an  assess- 
ment against  the  lands  originally  assessed, 
but  should  simply  enter  up  a  personal 
charge  or  judgment  against  the  owner, 
it  could  not  be  enjoined,  for  we  do  not 
construe  the  complaint  as  alleging  any 
such  state  of  facts ;  but  if  the  appellant  is 
not  liable  for  obstructing  the  ditch  by  fill- 
ing it  up,  and  changing  the  course  of  it,  on 
account  of  its  right  under  the  statute  au- 
thorizing it  to  construct  its  road  across 
water-courses,  provided  it  restore  them 
to  their  original  usefulness,  the  right  to 
make  such  defense  Is  given  to  it  In  the 
original  proceedings  by  an  appeal  from 
the  judgment  of  the  surveyor.  It  Is  true 
it  is  alleged  in  the  complaint  that,  unless 
defendant  be  enjoined,  be  will  pro- 
ceed to  collect  the  same  bj' distress  and 
sale  of  the  property  of  the  appellant;  but 
it  does  not  appear  that  the  amount  is  not 
assessed  against  the  particular  property 
owned  by  the  appellant  which  is  liable  for 
the  payment  of  such  assessment,  nor  does 
it  appear  that  the  appellee  will  collect,  or 
attempt  to  collect,  the  same  by  distress 
and  sale  of  any  other  property  of  the  ap- 
pellee. Construing  the  complaint  as  we 
think  it  should  be,  there  are  no  such  facts 
alleged  as  entitle  the  appellant  to  an  in- 
junction enjoining  the  collection  of  the  as- 
sessment, and  there  was  no  error  in  sus- 
taining the  demurrer  to  it.  Judgment  af- 
firmed, with  costs. 


(US  Ind.  77) 

McHbnbt  ▼.  Kmckbbbockeb  et  al. 

(Supreme  Court  of  Indiana.    April  11,  1891.]^ 

Ubchanio'8  Lien— Contxaotob'b  Sorett— Es- 
toppel. 
Where  a  surety  on  Ute  bond  of  acontnictor, 
given  to  secure  the  faithful  performance  of  his 
contract  for  the  erection  of  a  building',  in  which 
it  is  stipalated  that  the  contractor  shall  famish 
and  pay  for  all  the  materials  used  therein,  is  al- 
so one  of  the  material-men  who  furnish  materials 
therefor,  he  will  be  precluded  by  hLs  relation  to 
the  contract  for  the  bailding  from  enforcing  a 
lien  for  such  materials  upon  the  failure  of  the 
contractor  to  pay  for  them. 

Appeal  from  circuit  court.  Dearborn 
county;  W.  H.  Bainbbidge,  Judge. 

h.  U.  McMullen,  Q.  M.  Roberts,  and  0. 
W.  Stapp,  for  appellant.  Sullivan  &  Jones, 
for  a  ppellees. 

Elliott,  J.  The  appellant  in  his  com- 
plaint alleges  that  be  furnished  materials 
for  the  erection  of  a  building  which  John 
S.  Morris  bad  undertaken  to  erect  for  the 
appellees,  nnd  that  notice  of  his  intention 
to  bold  a  lien  was  duly  given  and  record- 


ed. The  answer  of  tbo  appellees  sets  forth 
the  contract  with  Mori-is,  and  a  bond  ex- 
ecuted by  the  appellant  and  others  to  se- 
cure the  performance  of  the  contract  by 
Morris,  the  principal  contractor.  The  con- 
tract with  Morris  provided  that  he  should 
furnish  and  pay  for  all  materials  used  In 
the  building,  and  further  provided  that 
the  appeileiBH  might,  at  uny  time,  make 
such  alterations  in  the  plan  or  work  as 
they  should  deem  proper.  We  have  no 
doubt  as  to  the  sntHciency  of  the  answer. 
The  appellant  nndertook  that  the  princi- 
pal contractor  should  furnish  and  pay  fur 
all  materials  used  in  the  building,  and  ho 
cannot, in  the  face  of  this  undertaking,  de- 
mand compensation  for  materials  fur- 
nished at  the  request  of  the  contractor. 
It  would  violate  the  plainest  principles  of 
justice  to  permit  the  appellant  to  enforce 
a  lien,  for  it  would  allow  blm  to  exact 
payment  for  property  which  he  bad  explic- 
itl.r  promised  should  be  paid  for  by  an- 
other. The  reply  endeavors  to  avoid  the 
answer  by  showing  that  changes  were 
made  by  the  appellees,  but  the  effort  is 
fruitless.  The  contract  between  Morris 
and  the  appellees  gave  them  the  right  to 
make  sach  changes  as  they  deemed  neces- 
sary, and  they  cannot  be  made  to  suffer 
for  doing  what  tbeircontractgave  them  a 
right  to  do.  If  there  had  been  no  right  to 
make  <:thanges,  tlie  decision  in  Judab  v. 
Zimmerman,  22  Ind.  388,  would  exert  an 
Important  influence:  but  the  contract,  ex- 
pressly confers  such  aright, and  hence  that 
case  is  not  relevant  to  the  matter  here  In 
dispute.  The  effect  of  tbe  legal  principles 
we  have  stated  is  not  changtsid  by  the  tact 
that  the  appellant  was  one  ot  several 
sureties,  for  he  is  precluded  from  doing 
what  his  contract  forbids  and  so  are  his 
co-sureties.  No  one  of  them,  nor  all  com- 
bined, can  enforce  payment  for  materials 
used  in  the  construction  of  the  building, 
for  the  plain  and  unanswerable  reason 
that  they  have  undertaken  that  their  prin- 
cipal shall  pay  for  all  materials  and  work. 
Judgment  affirmed. 

(Iffl  lad.  7S) 

Blue  Ridqb  Marble  Go.  ▼.  Dufft. 
(Supreme  Coutrt  of  Indiana.  April  11, 1891.) 
Estoppel— AoQuiBSOBiros—PLBADiNS. 
In  a  salt  to  restrain,  by  injunction,  the 
sale,  Tmder  execution,  against  a  third  person,  of 
certain  real  estate,  wbioh  tbe  complainant  tA- 
leges  to  be  his  own  property,  where  it  appears 
that  before  the  judgment  was  rendered  or  the  ex- 
ecution issued  the  property  was  conveyed  by  the 
judgment  debtor  to  the  complainant,  and  the  deed 
was  recorded  on  tiie  same  day,  sn  answer  which 
alleges  that  at  the  sale  (whi<m  took  place  after 
the  complaint  was  filed)  the  complainant  stood 
by  and  saw  the  property  sold  a*  the  property  of 
the  judgment  debtor,  and  purchased  by  the  judg- 
ment creditor,  the  defendant,  and  made  no  claim 
thereto,  fails  to  state  facts  oreatlng  an  estoppel, 
and  is  bad  on  demurrer. 

Appeal  from  circoit  court.  Bartholomew 
county;  N.  R.  Kgyes,  Judge. 

J.  W.  Morgan,  for  appellant.  Cooper  A 
Cooper,  for  appellee. 

CoFFET,  J.  This  was  an  action  by  the 
appellee  against  the  Appellant  and  one 
Brown,  as  the  sheriff  of  Bartholomew 
county,  to  enjoin  the  latter  from  selling. 
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OB  an  execation  In  hla  hands,  certain  de- 
scribed real  estate  lu  said  connty.  The 
complaint  allegres  that  the  appellant  re- 
covered a  Jadgment  in  the  Bartholomew 
circuit  conrt  against  one  Godfrey,  on  the 
2Sd  day  of  March,  1888;  that  the  clerk  of 
said  court  lesoed  an  execation  on  said 
Judgment,  and  placed  thesaineln  the  hands 
of  said  Broven,  as  the  sheriff  of  said  coan- 
ty,  who  levied  the  same  on  the  real  estate 
described  In  the  complaint  as  the  property 
of  said  Godfrey,  and  was  threatening  to 
sell  the  same  in  satisfaction  of  said  Judg- 
ment ;  that  aald  real  estate  was  not  the 
property  of  said  Godfrey  at  the  time  said 
Judgment  was  rendered,  nor  at  the  time 
of  said  levy;  thatonthe2lBtday  of  March, 
1888,  said  Godfrey  conveyed  said  real  es- 
tate to  the  appellee  by  deed,  whiuh  was 
duly  recorded  on  the  same  day.  Prayer 
for  an  injunction.  The  complaint  was  Hied 
on  the  7th  day  of  July,  1888.  To  this  com- 
plaint the  appellant  filed  an  answer,  the 
second  paragraph  of  which  avers  that  the 
real  estate  described  in  the  complatnt  was 
sold  by  said  Brown,  as  such  sherlH,  on 
the  execution  described,  on  the  11th  day  of 
Angnst,  1888;  that  appellant  purchased 
the  same  for  the  sum  of  f250  and  the  costs 
of  sale,  amounting  to  f.*t4:  that  the  uppel- 
lee,  at  the  time  of  the  sale,  stood  by  and 
saw  said  real  estate  sell  as  the  proper- 
ty of  Godfrey,  and  made  no  claim  there- 
to :  that  appellant,  at  the  time  of  thecom- 
mencement  of  this  suit,  was  anon-resident 
of  thestate,  and  bad  no  notice  of  the  pend- 
ency thereof;  that  nosummons  was  issued 
against  the  appellant,  or  publication 
made:  and  that  no  notice  of  the  pendency 
of  this  action  was  given  at  the  time  of  the 
sale,  and  that  the  appellant  was  ignorant 
thereof  at  the  time  of  the  purchase.  A  de- 
murrer was  sustained  to  this  answer,  and 
appellant  excepted. 

The  only  qoestion  in  the  case  relates  to 
the  propriety  of  the  ruling  of  the  circnit 
court  in  sustaining  the  demurrer  to  this 
answer.  The  answer  is  pleaded  upon  the 
theory  that  the  matters  theKin  set  out 
estopped  the  appellee  from  maintaining 
her  action  for  an  tnjnnction.  As  a  plea  of 
estoppel  this  answer  is  clearly  insufficient. 
Hosford  V.  Johnson, 74Ind. 479.  It  admits 
that  the  appellee's  deed  was  duly  recorded 
on  the  2l8t  day  of  March,  1888,  two  days 
prior  to  the  date  of  the  appellant's  Judg- 
ment against  Godfrey,  and  does  not  deny 
that  appellant  had  notice  of  appellee's 
title  at  the  time  of  the  purchase  at  the 
sheriff's  sale.  Nor  does  the  answer  aver 
that  the  appellant  acted  upon  the  silence 
of  the  appellee.  This  was  not  a  secret  ti- 
tle, bat  it  was  one  of  which  notice  had 
been  promptly  given  to  the  world  in  the 
manner  prescribed  by  law,  and  of  which 
the  appellant  was  bonnd  to  take  notice. 
The  court  did  not  err  in  sustaining  a  de- 
murrer to  this  answer.  Judgment  af- 
firmed. 


(1  Ind.  A.  »g) 

McNaonet  et  aJ.  t.  Fbazbr  nt  al. 
{Appellate  Court  of  InMoma.    A.ytl\  16, 1891.) 
Attobnet's  Libit. 
An  attorney  having  taken  no  steps  to  per- 
fect a  statutory  lien  on  a  jud^nient  obtained   by 
him,  and  the  statate  of  limitationu  having  run 


agftlnst  his  actlaa  at  law,  he  cannot  sue  In 
equity  to  establish  a  lien  on  the  Judgment  for 
services  rendered  under  an  agreement  that  they 
should  be  paid  for  out  of  any  judgmeat  obtained. 

Appeal  from  circuit  court,  Kosciusko 
connty;  H.  S.  Biggs,  Special  Judge. 

Haymond  &  Boyce,  for  appellants.  J. 
S.  Frazer  and  B/iy  A  Norfb,  for  appellees. 

Cbumpacker,  J.  At  the  April  term, 
188U,  of  the  Kosciusko  circnit  court,  the 
appellants  filed  a  petition  in  the  nature  of 
an  adverse  pleading  in  said  court  against 
the  appellees,  stating  sabstantially  these 
facts.  We  quote  from  brief  of  appellants' 
counsel :  "  Prior  to  the  year  1877  one  Ja- 
cob Boss  died  in  Kosciosko  county,  Indi- 
ana ;  that  Hon.  James  8.  Fraier  was  duly 
appointed  and  qualified  as  the  executor 
of  said  decedent's  estate,  and  is  still  act- 
ing as  such:  that  said  decedent  leltsur- 
Tiving  him  his  widow,  the  appellee,  Nellie 
P.  Boss,  who  filed  her  claim  against  said 
estate  for  a  large  sum  of  money  upon  a 
number  of  causes  of  action ;  that  said  exec- 
utor rigorously  contested  said  claim, 
and  the  venae  thereof  was  changed  to  the 
Whitley  circnit  court ;  that  at  the  time  of 
said  change  appellants  were  practicing 
attorneys  in  said  court,  and  had  a  repu- 
table and  fairly  saccessfal  practice  therein ; 
that  said  claimant  employed  them  as  sach 
attorneys  to  assist  in  the  trial  of  said 
cause,  and  agreeing  to  pay  them  a  rea- 
sonable fee  tor  sach  service  as  they  might 
renderthereln,  which  fee  she  agreed  should 
be  paid  out  of  any  ]ndgm<^nt  recovered  In 
said  cause;  that  said  cause  was  a  tlifficult 
and  important  one,  and  required  much 
time  and  skill  in  Its  preparation  and  trial; 
that  under  said  employment  apiiellants 
did,  as  attorneys,  assist  the  ^claimant's 
other  attorneys  in  the  trial  of  said  cause, 
which  services  were  reasonably  worth 
$125;  that  said  claimant  recovered  in  said 
suit.  In  September,  1877,  a  judgment  of  al- 
lowance, ($8,530,)  against  said  estate. 
which,  upon  appeal,  was  a£9rmed  by  the 
supreme  coart,  (66  Ind.  .1;)  that  appel- 
lants' said  services  aided  and  assisted 
said  claimant  in  recovering  said  judgment, 
and  that  she  could  not  have  safely  tried 
her  canse  In  said  court  without  such  serv- 
ices; that  said  sum  of  $125  remains  wholly 
unpaid;  that  said  estate  of  Boss  has 
never  been  settled,  but  is  pending  in  the 
court  below;  that  said  Frazer,  executor, 
has  now  In  his  hands  more  than  $200, 
which  remains  due  on  the  judgment  so  re- 
covered, and  which  he  is  ready  and  willing 
to  pay  in  discharge  thereof;  that  said 
claimant  is  insolvent,  and  is  endeavoring 
to  cheat  and  defraud  appellants  out  of 
pay  for  their  services;  that  unless  they 
can  get  relief  under  said  petition  they  are 
without  remedy. "  Wherefore  an  order 
was  prayed  establishing  a  lien  upon  the 
judgment  in  favor  of  the  appellan  ts  for  the 
amount  due  them,  and  directing  the  exec- 
tator  to  pay  snch  lien  out  of  the  assets  of 
the  estate.  The  appellees  appeared  to  the 
petition,  filed  separate  demurrers  thereto, 
which  were  sustained,  and  appellants  ex- 
cepted. Judgment  was  rendered  denying 
the  relief  prayed  tor  in  the  petition ;  hence 
this  appeal. 

Both  parties  agree  that  the  question  of 
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the  statute  ot  limitations  ia  presented  by 
the  demurrer,  as  it  appears  upon  the  face 
of  the  petition  that  tbi>  appellants'  claim 
for  services  accrued  about  12  years  before 
the  commencpment  of  this  proceeding,  and 
it  is  not  within  any  of  the  exceptioas  of 
the  statute.  Appellants'  claim  against 
the  appellee  Boss  accrued  for  services  per- 
formed by  them  for  her  in  obtaining  a 
Judgment  against  the  estate  of  her  de- 
ceased husbnnd  In  1877,  and  is  a  legal  de- 
mand, pure  and  simple.  They  acquired 
no  speciflc  lien  on  the  Judgment  by  enter- 
ing upon  the  docket  where  it  was  recordi 
ed  notice  of  their  intention  to  hold  a  lien 
thereon,  as  provided  in  section  5276,  Rev. 
St.  1881.  They  took  no  assignment  of 
the  Judgment,  or  any  part  of  it,  to  se- 
>;rrt  payment  for  their  Bervlces,  but 
relied  upon  the  promise  of  Mrs.  Boss 
to  pay  them  out  of  the  proceeds  of  the 
Judgment.  Counsel  tor  appellants  very 
earnestly  insist  that  the  judgment  in  favor 
of  Mrs.  Boss  against  the  estate  of  her  d«- 
ceaseil- husband  was  largely  the  result  of 
appellants'  services,  and  tliat  in  equity 
and  good  conscience  they  should  have  a 
lien  upon  such  Judgment  for  the  reasona- 
ble value  of  their  services,  notwithstand- 
ing their  non-compliance  with  the  statute 
npon  the  subject  of  attorney's  liens,  and 
that  the  statute  of  limitations  does  not 
run  against  siicb  equitable  lien.  It  is  con- 
ceded that  the  appellants'  claim  for  serv- 
ices would  be  barred  in  a  suit  at  law. 
The  roles  of  equity  are  founded  largely 
upon  the  analogies  of  the  law,  and  a  de- 
mand that  is  barred  by  the  utatute  of  lim- 
itations in  a  suit  at  law  cannot  ordinari- 
ly be  enforced  In  equity  Particularly 
is  this  true  when  applied  to  demands  of  a 
legal  nature  sought  to  be  enforced  by  the 
aid  of  equitable  remedies.  In  claims  of  an 
equitable  nature  the  rules  of  law  are  not 
so  strictly  followed,  but  the  chancellor 
will  grant  or  withhold  relief  according  to 
the  equltien  of  the  particular  caHe.  The 
appellants'  claim  in  this  case,  however,  is 
a  legal  demand,  and  the  fact  that  they 
seek  to  enforce  Its  collection  by  the  aid  of 
equitable  remedies  does  not  change  its 
nature,  nor  authorise  the  application  of 
a  different  rule  upon  the  subject  of  limita- 
tion than  If  they  were  seeking  to  enforce 
it  by  distinctly  legal  remedies.  Story,  Kq. 
Jur.  §629.  The  principal  right  being  the 
demand  against  Mrs.  Boss,  the  alleged  eq- 
uitable Hen  is  only  an  incident,  and  when 
the  demand  is  barred  by  the  statute  of  lim- 
itations the  lien  becomes  extinguished. 
This  cannot  be  regarded  as  a  debatable 
question  in  this  state.  Lilly  v.  Dunn,  96 
Ind.  220.  There  may  be  exceptions  to  this 
general  rnle,  as,  for  instance,  if  a  lleiihold- 
er  sbonid  take  and  hold  possession  of  the 
property  pledged  to  secure  his  debt,  bis 
lien  would  not  become  extinguished  if  bis 
debt  should  become  barred;  but  it  is 
enough  to  say  that  the  case  in  band  does 
not  come  within  the  operation  of  any  of 
the  exceptions.  If  the  application  of  the 
rules  of  law  to  the  appellant's  claim  will 
result  in  a  hardship  to  them,  they  have  no 
reason  to  complain,  for  the  law  aRorded 
them  an  ample  remedy,  and  if,  by  their 
own  laches  or  indulgence,  they  have  lost 
it,   the  fault   is    theirs.    The  conclusion 


we  have  reached  upon  this  goestlon  ren- 
ders it  unnecessary  for  us  to  decide 
whether  the  statute  upon  the  subject  of 
attorney's  liens  is  exclusive,  or  whetlier 
an  equitable  lien  may  be  acquired  and  en- 
forced, notwithstanding  the  provisions  of 
the  statute.  Tbe  Judgment  is  affirmed, 
with  costs. 

(1  Ind.  A.  197) 

Medskbr  v.  Pooue. 

(AppeUaie  Court  of  Indiana.    April  18,  1801.) 

Neouobncb— BviDEjrcgi — FtuR^htsq — Statuts  or 

IiIMITATI02t8— DeHURKER. 

1.  In  a  suit  for  the  loss  of  a  mare  alleged  to 
have  boon  caused  by  a  wrong  entry  by  a  staUion, 
it  is  not  competent  to  show,  even  by  expexts, 
that,  in  their  exi>erience,  they  had  Known  of 
wrong  entries  without  any  injurious  result  to  the 
marss. 

3.  In  the  absence  of  a  motion  to  make  more 
definite  and  certain,  negligence  is  snfflciently 
charged  by  averring  that,  In  causing  his  stallion 
to  serve  the  mare,  tbe  defendant,  by  his  negli- 
gence and  carelessness,  caused  the  mare  to  re- 
ceive tbe  injury. 

8.  In  a  complaint  alleging  the  commission  of 
a  tort  in  the  year  "88, "  the  flgores  will  be  read 
as  "1888." 

4.  A  demurrer  will  not  lie  on  the  sronnd  that 
an  action  is  barred  by  the  statute  of  limitations, 
nnless  it  appears  on  the  face  of  the  complaint, 
not  only  that  the  statutory  period  has  ran,  but 
also  that  the  case  Is  not  wiUiin  any  of  tbe  stat- 
utory exceptions. 

Appeal  from  circuit  court,  Sullivan  coun- 
ty; William  M.  Franklin,  Special  Judge. 

Cbaney  &  Maple  and  John  T.  Haya,  for 
appellant.  W.  C.  Hultz  and  O.  B.  Harris. 
for  appellee. 

New,  J.  The  appellant  was  tbe  plain- 
tiff below.  He  alleges  in  his  complaint 
that  the  appellee  undertook  to  cause  a 
stallion  of  which  be  was  the  owner  and 
keeper  to  serve  a  mare  belonging  to  ap- 
pellant, and  In  so  doing,  by  his  negligence 
and  carelessness,  caused  tbe  mare  to  re- 
ceive an  Injury  of  which  she  died.  A  de- 
murrer to  the  complaint  being  uverrulcd 
and  exceptkin  taken,  a  general  denial 
was  filed  to  the  complaint.  Tbe  cause 
was  tried  by  a  Jury,  and  verdict  returned 
for  the  appellee.  A  motion  for  a  new  trial 
was  then  made  by  tbe  appellant,  wbich 
was  overruled,  and  exception  taken. 
Judgment  was  given  the  appellant  for 
costs.  Thv  overruling  of  the  motion  for 
a  new  trial  is  assigned  for  error  by  the 
appellant.  Of  the  reasons  named  for  a 
new  trial  we  need  notice  only  those  wbich 
relate  to  certain  evidence  which  was  ad- 
mitted over  the  objection  of  the  appellant, 
and  Instructions  ^ven  by  the  court  and 
excepted  to  by  the  appellant. 

The  appellee  was  permitted  by  tbe 
court,  over  the  objection  of  the  appellant, 
to  introduce  the  testimony  of  several  wit- 
nesses that  in  their  experience  they  had 
known  of  wrong  entrances,  such  as  de- 
scribed in  the  complaint,  being  made  by 
stallions  and  Jacks,  without  any  injurious 
result  to  the  mares.  This  evidence  was 
not  competent.  It  was  clearly  irrelevant 
and  incompetent.  The  rnling  question  in 
the  case  was  whether  the  particular  act 
complained  of  in  tbe  complaint  was  the  re- 
sult of  negligence  on  the  part  of  the  appel- 
lee, and,  if  it  was,  whether  tbe  death  of 
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the  mare  was  caused  thereby,  without 
fault  or  negligence  by  the  appellant.  The 
evidence  thiia  improperly  admitted  related 
to  tacts  oatBlde  of  those  here  tu  dlspate, 
and  in  no  way  tended  to  raise  a  legal  pre- 
samption  in  snpport  of  the  appellee's  the- 
ory as  to  his  freedom  from  negligence.  A 
jury  will  not  be  allowed  to  decidetheprln- 
cipal  tacts  which  they  have  been  called  ai>- 
on  to  try,  by  making  remote  Inferences 
from  facts,  having  no  visible  connection 
with  tliose  in  dispute.  U.  S.  v.  Ross,  92 
n.  S.  281.  The  only  presumptions  of  fact 
which  the  law  recognizes  are  those  which 
arise,  or  may  be  inferred.  Immediately 
from  the  facts  found.  Railway  Co.  v. 
Wynant,  114  Ind.  625, 17  N.  B.  Rep.  118.  It 
Is  upon  this  principle  that  courts  are  dal- 
ly called  upon  to  exvlnde  evidence  as  too 
remote  for  the  consideration  of  the  ]nry. 
The  ]»w  reqaires  an  open  and  risible 
connection  between  the  principal  or  evi- 
dentiary facts  and  the  deductions  from 
them,  and  does  not  permit  a  decision  to 
be  made  on  remote  inferences.  Best,  Ev. 
85;  Manning  v.  Insurance  Co.,  100  U.S.6i>8. 
A  fact  w  hich  renders  the  existence  or  non- 
existence of  any  fact  In  issue  probable,  by 
reason  of  its  general  resemblance  thereto, 
and  not  by  reason  of  Its  being  connected 
therewith,  is  deemed  not  to  De  relevant  to 
soch  fact.  7  Amer.  &  Eng.  Enc.  Law,  p. 
&8.  Soch  collateral  evidence  tends  to  d  ra  w 
away  the  minds  of  Jurors  from  the  point 
Id  issue,  and  to  excite  prejudice,  and  mis- 
lead them;  and,  moreover,  the  adverse 
party,  having  had  no  notice  of  such  a 
course  of  evidence,  is  not  prepared  to  re- 
but it.  1  Greeni.  Ev.  (14th  Ed.)  §§  52,  448; 
Oark  V.  Willett,  85  Cal.  6S4;  Railroad  Co. 
T.  Pearson,  Id.  247.  The  following  cases 
also  bear  upon  this  question:  Nave  v. 
Flack,  90  Ind.  206;  Telegraph  Co.  v.  Levi, 
47  Ind.  5.52;  Bauer  v.  City  of  Indianapolis, 
99  Ind.  56. 

Some  of  the  witnesses  whose  testimony 
was  of  the  character  indicated  were  per- 
sons who  had  been  engaged  In  standing 
horses  and  Jacks.  Such  evidence,  even 
from  experts,  Is  not  admissible.  While 
the  opinion  of  experts  may  be  based  on 
their  observation  and  experience  In  simi- 
lar cases,  yet  the  principle  Is  well  settled 
that  such  witnesses  cannot,  on  their  di- 
rect examination,  be  questioned  concern- 
ing the  particular  cases  which  have  bap- 
peherl  to  come  under  their  observation, 
and  have  no  connection  with  the  case  In 
hand.  The  reason  of  the  rule  is  manlfest- 
l.v  to  prevent  the  introduction  of  innumer- 
able side  Issues,  which  might  render  the 
trial  ol  a  cause  Interminable,  distract  the 
attention  of  the  Jury  from  the  real  Issue, 
and  render  the  costs  In  a  case  unnecessa- 
rily burdensome.  Different  experts  might 
have  different  theories,  and  each  theory 
might  be  founded  on  the  observance  of 
several  and  distinct  cases,  each  of  which 
the  opposite  party  would  have  a  right  to 
controvert;  and,  inasmuch  as  a  party 
would  be  unable  to  anticipate  the  cases 
which  the  experts  on  the  other  side  would 
mention,  he  would  be  unable  to  prepare 
for  their  investigation,  and  would  there- 
fore be  unable  to  properly  avail  himself  of 
his  right  to  controvert  them.  Home  v. 
Williams,  12  Ind.  824;  Rogers,  Exp.  Teat. 
T.27N,E.no.4— 28 


p.  47.  The  evidence  complained  of  by  the 
appellant  would  hardly  fail  to  mislead  the 
Jury.  Where  material  evidence  has  been 
Improperly  admitted,  It  will  be  presumed 
that  It  influenced  the  verdict  or  finding, 
unless  the  contrary  clearly  appears.  Welk 
V.  Pugh,  92  Ind.  382;  Baker  v.  Dessauer, 
49  Ind.  28. 

Instruction  No.  3,  given  by  the  court  to 
the  Jury,  and  objected  to  by  the  appellant, 
was  erroneous.  It  gave  the  jury  plainly 
to  understand  that  they  rould  consider 
the  evidence  which  we  have  held  to  have 
been  Improperly  admitted.  The  objection 
made  by  the  appellee  to  the  complaint  by 
cross-assignment  of  error  is  not  well  tak- 
en Negligence  may  be  charged  in  general 
terms.  If  tbe  appellee  desired  a  more  spe- 
cific statement  of  facts  In  the  complaint, 
he  should  have  asked  for  that  in  the  court 
below,  and  it  would  then  be  determined  in 
the  first  Instance  whether  he  was  entitled 
to  a  more  specific  statement  of  facts. 

The  appellee's  position  that  the  com- 
plaint shows  upon  Its  face  that  the  cause 
of  action  Is  barred  by  the  statute  of  limit- 
ation, and  that  the  complaint  Is  therefore 
bad,  1«  not  sound.  Tbe  figures  "88"  are 
evidently  meant  for  "  1888, "  but,  even  If  we 
are  not  warranted  In  so  treating  this 
statement  of  date,  still  tbe  conclusion  de- 
duced by  the  appellee  Is  wrong.  Tbestat- 
nte  of  limitations  contains  exceptions,  and 
a  demurrer  will  not  lie  to  a  complaint  un- 
less It  appears  from  the  Complaint  that 
the  case  is  not  within  any  of  the  excep- 
tions. McNagney  v.  Frazer,  ante,  431,  (at 
the  present  term  of  this  court;)  Shew  alter 
V.  Bergman,  123  Ind.  156,  23  N.  E.Rep.  686; 
Hogan  V.  Robinson,  94  Ind.  138;  Newsom 
V.  Board,  92  Ind.  229;  State  v.  Younts,  89 
Ind.  318;  Devor  v.  Rerick,  87  Ind.  337; 
Dunn  V.  Tousey,  80  Ind.  288;  Harlen  v. 
Watson,  68  Ind.  143;  Potter  v.  Smith,  36 
Ind.  231.  For  error  in  the  admission  of 
improper  evidence,  and  the  giving  of  erro- 
neous Instructions,  the  Judgment  is  re- 
versed, with  costs.  The  cause  Is  remand- 
ed, with  directions  for  a  new  trial  In  ac- 
cordance with  this  opinion. 


(1  Ind.  A.  10) 
PiCKRELL,  et  al.  V.  JRRAULD  et  al. 
(AppeUate  Court  of  Indiana.    April  1, 1891.) 

SBT-OvF— BXBMFTIOK— PaRTIXS. 

1.  In  a  suit  by  a  mai-ried  woman  on  a  note 
payable  to  her  husband,  which  had  been  assigned 
to  her,  where  the  defendant  has  pleaded  as  set 
oS  a  judgment  recovered  against  the  husband 
before  the  note  was  assigned,  it  is  not  en-or  to 
admit  the  husband  as  a  party  plaintiff  to  enable 
hLm  to  plead  that,  at  the  time  the  note  was  as- 
signed, it  was  within  his  statutory  exemption  as 
a  head  of  a  family,  since,  though  be  had  parted 
with  the  note  by  tbe  assignment,  he  had  a  sub- 
stantial interest  with  bis  wife  in  having  It  pro- 
tected liy  the  exemption. 

3.  Under  the  rale  that  an  exemption  lawmnat 
be  liberally  construed,  a  note  which  was  exempt 
in  the  hands  of  a  husttand,  as  against  a  Indgment 
recovered  against  him,  will  not  become  subject 
thereto  by  assignment  to  his  wife,  though  execu- 
tion had  not  been  Issued  on  the  judgment,  and 
claim  of  exemption  was  not  made  until  after  the 
wife  sued  on  the  note,  and  the  judgment  was 
plqaded  as  a  set-off. 

8.  Where  the  record  of  a  judgment  which  is 
pleaded  as  a  set-oS  shows  that  it  was  founded 
on  contvaot,  parol  evidence  is  Inadmissible  to 


Digitized  by 


Google 


484 


NORTHEASTERN  BEPORTEE,  Vol.  27. 


(Ind. 


show  that,  aa  a  matter  of  fact,  the  cause  of  ac- 
tion was  a  turt,  and  that  the  Jndgment  was  not 
aubjeot  to  the  exemption  laws. 

Appeal  from  circuit  court,  Gibson  coun- 
ty; U.  M.  Wblbobn,  Judge. 

L.  C.  Eiabree,  lor  appellants.  J.H.Mill- 
er, for  appeilees. 

Robinson,  J.  Tbe  appellee  Martba  R. 
Jeranid,  the  plaintiff  in  tbe  court  below, 
sued  tbe  appellants  on  a  note  made  paya- 
ble to  Bylrester  B.  Jeranid,  ber  husband, 
which  was  by  bim  assigned  to  her.  The 
appellants  answered  in  four  paragraphs: 
(1)  General  denial ;  (2)  payment;  (3)  that 
note  was  executed  without  consideration; 
(4)  SRt-oH,  which  was  ajudgment  rendered 
by  the  Gibson  circuit  court  on  the  21st  day 
of  February,  1887.  against  Sylvester  B. 
Jerauld,  the  payee  of  said  note,  and  In  fa- 
vor of  Martin  V.  Witberspoun  and  others. 
In  the  sum  of  f268.78,  which  judgment 
was  properly  assigned  to  the  appellant 
Pickrell  before  this  suit  commenced,  and 
before  said  Jeranid  assigned  the  note  in 
suit  to  his  wife,  Martha  R.  Jerauld,  appel- 
lee; that  the  other  appellant,  William  D. 
Daniels,  was  only  surety.  The  appellee 
Martba  R.  Jerauld  demurred  to  tbe  fourth 
paragraph  of  the  answer,  which  was  over- 
ruled. TheI■eupfm!Sylveste^B.  Jerauld  filed 
his  petition,  which  was  sworn  to,  asking 
to  bomade  a  party  plaintiff  to  this  action, 
which  petition  stated  and  setforth,  among 
other  things,  that  be  was  tbe  same  Syl  ves- 
terB.  Jerauld  againstwhom  the  Judgment 
mentioned  in  tbe  fourth  paragraph  of  the 
answer  was  rendered  in  favor  of  Martin 
V.  Wltherspoon  and  others;  that  said 
judgment  was  rendered  for  a  debt  grow- 
ing out  of  and  founded  upon  a  contract 
between  said  judgment  defendant  and 
plaintiffs  during  tbe  years  1882  and  1883,  in 
tbe  state  of  Indiana,  and  not  prior  there- 
to; tbat  tbe  petitioner  was  a  resident  and 
householder  of  tbe  state  of  Indiana,  and 
had  been  sucb  resident  householder  since 
January  1,l!t72,and  assuchresidentbouse- 
holder  has  been  at  aU  times  since  tbe  ren- 
dition of  said  judgment  entitled  to  have 
f600  worth  of  bis  property  exempt  from 
execution :  that  at  the  time  he  assigned 
Buld  note  he  owned  less  than  $G00  worth 
of  property,  rights,  credits,  and  choses  in 
action,  including  the  note  sued  on  in  this 
action,  and  the  court,  over  a  motion  to 
reject  said  petition,  granted  the  prayer 
thereof,  and  ordered  said  petitioner  to  be 
made  a  party  plaintiff  to  said  action;  and 
the  appellees  filed  a  reply  in  two  para- 
graphs to  tbe  second,  third,  and  fourth 
paragraphs  of  the  answer:  (1)  General 
denial.  (2)  Tbat  on  the  2lBt  day  of  Feb- 
ruary, 1887,  by  the  consideration  of  the 
GibHoncircuitcourtor  Gibson  county,  Ind., 
in  an  action  in  which  said  Martin  Wlther- 
spoon and  others  were  plaintiffs,  and  iiyU 
vester  B.Jerauld  was  defendant,  the  plain- 
tiffs In  said  action  obtained  a  personal  judg- 
ment ngiilnsteaid  defendant  for$268.reand 
costs  of  suit;  that  said  judgment  was  ren- 
dered lor  and  upon  a  debt  growing  out  of 
and  founded  upon  a  contract  between  said 
judgment  plalntiH  anddefendantforrilvers 
lots  of  flour,  meal,  bran,  screenings,  and 
other  mercbandise,8old  and  delivered  by  the 


judgment  plaintiff  to  tbe  judgment  defend, 
ant  during  the  years  1882, 1883,  and  prior 
thereto;  that  said  goodsand  merchandise 
were  both  sold  and  delivered  in  thestateof 
Indiana,  and  tbat  said  judgment  was  ren- 
dered upon  and  for  no  other  cause  of  ac- 
tion; that  said  Sylvester  B.  Jerauld  is  a 
resident  householder  of  tbe  state  of  Indi- 
ana, and  bas  been  such  resident  house- 
holder of  tbe  state  ul  Indiana  since  the  1st 
day  of  January.  1872,  and  as  sucb  has  been 
entitled  at  all  times  since  the  rendition  of 
said  judgment  to  have  9600  worth  of  his 
property  exempt  from  sale  and  execution; 

tbat  upon day  of  May,  1887,  tbe  date 

upon  which  the  note  in  suit  was  assigned 
to  the  plaintiff,  be  had  and  owned  the  fol- 
lowing property;  and  here  sets  out  a  list 
and  value  of  sucb  property  owned  by  him 
on  that  date,  amounting  to  $433.75,  which 
Includes  tbe  note  in  suit,  and  that  the  de- 
scribed property  was  all  the  property,  real 
and  personal,  owned  by  him.  or  In  which 
be  had  any  Interest,  at  the  time  he  as- 
signed said  note,  and  that  he  has  not  at 
any  time  since  the  rendition  of  said  judg- 
ment owned  as  much  as  f600  worth  of 
property,  including botb  personal  and  real ; 
that  the  Inventory  and  schedule  of  the 
property  contain  a  full  and  true  account 
of  the  property  of  said  Sylvester  B.  Jerauld 
within  or  without  the  state  of  Indiana,  as 
well  of  the  rights,  credits,  effects,  chosen 
In  action,  and  of  all  other  personal  proper- 
ty of  every  kind  anddencrlption  whatever, 
belonging  to  him, or  in  wblch  he  bad  any 
interest  whatever,  at  the  time  the  note  in 
suit  was  assigned,  and  the  valuation  fixed 
upon  said  property  in  said  schedule  was  a 
fair  and  reasonable  valuation ;  and  they 
filed  an  inventory  and  schedule  of  tbe 
property  of  said  Sylvester  B.  Jerauld 
owned  by  bIm  at  the  time  the  note  in  suit 
was  assigned,  and  made  the  same  a  part 
of  said  reply,  ninrked  "Exhibit  A."  Tbe 
reply  then  shows  the  selection  of  a  compe- 
tent appraiser  of  the  nelgbborhood  of  said 
Sylvester  B.Jerauld  to  appraisesaid  prop- 
erty, and  asks  that  defendant  be  required 
to  select  another  like  competent  appraiser, 
and,  on  his  failure  to  make  said  selection, 
tbat  the  court  select  such  appraiser  to 
make  said  appraisement,  and  tbat  the 
note  In  suit  be  set  oft  to  plaintiff  herein,  as 
a  part  of  tbe  9600  to  which  the  said  Syl- 
vester B.  Jerauld  was  entitled  under  tbe 
laws  and  constitutiim  of  Indiana;  and 
tbat  said  judgment,  and  no  part  thereof, 
be  allowed  as  a  set-off  against  the  note 
sued  upon;  and  that  said  judgment  be 
held  void  and  of  no  effect  whatever  against 
the  note  in  suit.  The  appellants  filed  a  de- 
murrer to  the  reply,  which  was  overruled 
and  excepted  to.  The  case  was  submitted 
to  the  court  for  trial,  and  both  parties  re* 
quested  the  court  to  make  a  special  find- 
ing of  facts,  and  state  his  conclnsions  of 
law  thereon.  Upon  the  special  finding  ol 
facts,  and  the  conclusions  of  law  thereon, 
the  court  fonnd  lor  the  appellee  Martha  R. 
Jerauld,  and  upon  tbe  facts  so  found  the 
court  found  tbe  following  conclusions  of 
law :  Tbat  the  note  sued  on  was  not  lia- 
ble to  be  sold  on  execution  of  tbe  Judg- 
ment assigned  to  the  appellant  Plckreil, 
and  the  proceeds  thereof  could  not*  have 
been  reached  by  proceedings  supplement* 
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ary  toexecaclon;  that  the  jadgment  can- 
not be  Bet  off  against  thenoteinsnit  in  ap- 
pellee Martha  Jerauld's  iiandfi;  anil  that 
the  appellee  Martha  R.  Jeranld  was  enti- 
tled to  ]odsment  against  the  appellants 
for  tbe  ainoant  of  note,  interest, coats, etc. 
The  appellants  filed  a  motion  for  a  new 
trial,  which  was  overruled  and  excepted 
to, and  judgment  was  rendered  in  favor  of 
appellee  Martha  B.  Jeranld  on  the  Hpecial 
finding  of  facts  and  conclusions  of  law. 

It  is  not  deemed  necessary  to  set  out  in 
this  opinion  in  detail  tbe  special  findings. 
They  are  lengthy,  but  cover  all  tbe  (yaes- 
tions  In  tbe  case,  and  find  the  view  of  the 
case  in  favor  of  tbe  appellee,  as  presented 
by  the  pleadings.  Tbe  evidence  is  in  the 
record.  Tbe  appellant  limits  bis  argu- 
ment for  a  reversal  of  this  cause  to  the 
following  questions,  all  of  which  are  prop- 
erly before  this  court:  That  the  court 
erred  in  overmling  the  demurrer  to  tbe 
second  paragraph  of  tbe  reply;  that  tbe 
court  erred  in  not  carryingtbedemurrerto 
tbe  second  paragrrapb  of  tbe  reply  back  to 
tbe  complaint,  anil  in  not  sustaining  It  to 
tbe  complaint:  that  tbe  court  erred  in 
overruling  tbe  motion  to  strike  ont  the 
petition  of  Sylvester  B.  Jerauld:  that  the 
court  erred  In  admitting  Hylvester  B.  Jer- 
anld as  a  party  plaintiff. 

If  there  was  no  error  in  admitting  Syl- 
vester B.  Jerauld  as  a  party  plaintIB  on 
his  own  petition,  and  in  overruling  the  de- 
murrer to  second  paragraph  of  the  reply, 
then  this  fact  disposes  of  these  several 
questions.  That  these  questions  may  be 
clearly  presented  and  understood,  we  have 
set  out  in  the  statement  of  the  case  sub- 
stantially the  petition  and  reply.  Tbe  In- 
quiry becomes  pertinent  to  know  whether 
the  petition  of  Sylvester  B.  Jeranld  shows 
that  he  bad  such  an  interest  in  tbe  case  as 
to  permit  bim  to  be  made  a  party  plain- 
tiir,  and  tbe  facts  stated  in  the  second  par- 
agraph of  tbe  reply  were  sufficient  to 
defeat  tbe  set-off  to  tbe  complaint,  con- 
tained in  the  fourth  paragraph  of  appel- 
lants' answer.  To  be  more  accnrate  and 
concise,  could  Sylvester,  B.  Jeranld, by  be- 
ing made  a  party  to  this  action, defeat  the 
Judgment  pleaded  as  a  set-oft  in  tbe 
fourth  paragraph,  on  the  ground  that 
he,  being  a  resident  bonsebolder,  and  not 
the  owner  of  f600  worth  of  property,  in- 
cluding tbe  note  at  tbe  time  it  was  as- 
signed, was  entitled  to  and  could  claim 
the  benefit  ot  the  exemption  law?  Sec- 
tion 272,  Rev.  St.  1881,  provides  that 
"the  court  may  determine  any  contro- 
versy between  the  parties  before  it, 
when  it  can  be  done  without  prejudice  to 
the  rights  of  others,  or  by  saving  their 
rights;  but,  when  a  complete  determina- 
tion of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties, 
the  court  must  cause  them  to  be  joined  as 
proper  parties ;  and  when,  in  an  action  for 
the  recovery  of  real  or  personal  property, 
a  person  not  a- party  to  the  action,  but 
having  an  interest  in  the  subject  there- 
of, makes  application  to  tbe  court  to  be 
madea  party,  it  may  order  bim  to  be  made 
a  party  by  the  proper  amendment."  It 
is  true  that  Sylvester  B.  Jeranld  had  par1>- 
ed  with  bis  interest  In  tbe  note  sued  on  by 
assignment  to  his    co-plalntlO.     He  did 


not  own  or  claim  to  own  it.  Still  he  bad 
a  right  or  Interest  with  her  in  joining  with 
her  In  the  suit  to  have  tbe  note  exempted 
from  tbe  judgment,  which  be  could  have 
bad  done  from  an  execution  on  the  judg- 
ment had  be  not  assigned  it. 

The  said  Sylvester  B.  Jerauld  having 
been  admitted  as  a  party  plaintlfr,  the 
next  inquiry  is.  was  the  second  paragraph 
ot  the  reply  of  the  appellees,  which  was 
joint,  to  the  fourth  paragraph  of  the  ap- 
pellants' answer.  8uffl<:lent?  It  does  not 
appear  that  an  execution  had  been  at  any 
time  issued  on  the  judgment  sought  to 
be  set  off  against  tbe  note  sued  on.  so  as 
to  give  tbe  debtor  an  opportunity  to  claim 
the  benefit  of  tbe  exemption  laws,  but 
that  a  tew  days  before  the  assignment  of 
tbe  note  the  appellant  procured  an  assign- 
ment of  tbe  jadgment  It  will  not  be 
doubted  that  the  appellee  Sylvester  B. 
Jerauld,  under  the  facts,  had  a  clear  right 
to  an  exemption  of  fWO  worth  of  proper- 
ty on  the  judgment,  bad  be  retained  own- 
ership of  tbe  note,  as  with  it  his  property 
does  not  exceed  $600  in  value;  that  he 
could  have  included  the  note  in  his  prop- 
erty exempt,  and  thereby  made  his  title 
to  tbe  note  clear  and  unincumbered  from 
the  judgment,  or  from  proceeding  supple- 
mentary to  execution.  This  being  true, 
can  It  be  claimed  that  by  tbe  assignment 
of  tbe  note  the  right  to  exemption  was  de- 
feated? Such  was  not  certainly  the  pur- 
pose and  intent  of  tbeexemptlon  law.  To 
permit  this  to  be  done  would  be  to  take 
from  the  debtor  property  which  the  con- 
stitution and  statute  declare  shall  be  held 
by  him  for  tbe  benefit  bf  his  family.  It 
has  frequently  been  held  by  the  supreme 
court  that  the  provisions  of  tbe  statute 
tor  redemption  of  property  must  be  liber- 
ally construed  in  favor  of  tbe  debtor.  To 
give  effect  to  the  evident  purpose  of  the 
law  to  provide  against  a  debtor's  family 
being  stripped  of  a  reasonable  measure  of 
support,  the  courts  hare,  with  little  di- 
versity of  opinion, held  that  one  judgment 
cannot  be  set  off  against  another,  where 
the  debtor  makes  due  and  lawfnl  claim  to 
exempt  his  interest  in  tbe  judgment  held 
by  bim.  It  is  also  held  that  a  set-off  of 
one  judgment  against  another  will  not  be 
allowed  unless  it  is  equitable  to  allow  it; 
that  the  great  purpose  of  the  law  is  to 
protect  the  debtor's  family,  and  to  effect 
this  purpose  the  law  must  be  liberally 
construed.  Junker  v.  Hustes,  113  Ind.524, 
16  N.  E.  Rep.  197.  It  is  also  held  In  the  case 
of  Barnard  v.  Brown,  112  Ind.  53.  13'  N.  E. 
Rep.  401,  that  where  one  who  has  the  right 
to  tbe  benefit  of  tbe  exemption  law,  owns 
property,  real  and  personal,  the  aggre- 
gate value  of  which  is  lees  than  $600,  and 
sells  the  real  estate,  there  being  at  the 
time  judgments  against  him  which  are 
liens  on  such  real  estate,  be  and  his  gran- 
tee may  maintain  a  joint  action  to  have 
the  latter's  title  to  such  real  estate  quiet- 
ed and  freed  from  apparent  Hen  and  in- 
cumbrance from  such  judgments,  and  the 
property  owned  at  tbe  time  of  such  con- 
veyance set  off  to  him  as  exempt  from  such 
execution.  We  are  unable  to  see  any  dlHer- 
encein  principle  to  be  distinguished  be- 
tween this  case  and  those  cited.  The  tact 
that  tbe  note  was  assigned,  tbat  execu- 
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tion  had  not  Issued  on  the  Judgment,  and 
an  actual  claim  for  exemption  was  not 
mode  until  after  this  suit  commenced,  and 
then  made  In  the  form  It  was,  could  not 
direst  the  right  to  exemption,  and  pre- 
sents as  strong  reasons  why  the  principle 
should  be  applied  in  this  case  as  in  any 
of  the  many  cases  that  hare  been  deter- 
mined by  the  supreme  court.  The  con- 
clusion thus  arrived  at  is  but  carrying  ont 
the  intent  and  purpose  of  the  exemption 
law.  There  was  no  error  committed  In 
overruling  the  demurrer  to  the  second  par- 
agraph ol  the  reply. 

Having  arrived  at  these  conclusions,  the 
alleged  error  of  the  court  in  overruling 
the  second  paragraph  of  the  reply,  in  not 
carrying  the  demurrer  to  the  second  para- 
graph of  the  reply  back  to  the  complaint, 
and  in  not  sustaining  it  to  the  complaint, 
in  overruling  the  motion  to  strike  ont  the 
petition  of  Sylvester  B.  Jerauld,  and  in 
admitting  Sylvester  B.  Jerauld  a  party 
plaintiff  in  this  action,  are  disposed  of. 
The  views  we  haveexpressedupon  the  rul- 
ing of  the  court  upon  the  second  para- 
graph of  the  reply  to  the  fourth  paragraph 
of  the  answer  sustain  thecunclusionof  law 
of  the  trial  court  upon  the  special  finding 
of  facts.  Theevldence  is  in  the  record,  and 
does  not  only  tend  to  sustain  the  court  in 
Its  finding,  but  the  evidence  does  sustain 
its  findings,  and  therefore  the  cause  as- 
signed in  the  motion  for  new  trial— that 
the  decision  of  the  court  was  not  sus- 
tained by  sufficient  evidence — is  not  well 
taken. 

The  remaining  alleged  errors  discussed 
by  the  appellants  are  errors  of  the  trial 
court  in  excluding  the  testimony  of  iJar- 
tin  V.  Wltherspoon  oHered  by  the  appel- 
lants, and  in  refusing  to  permit  the  wit- 
ness Wltherspoon  to  answer  certain  ques- 
tions asked  by  the  appellants.  Martin  V. 
Wltherspoon,  a  witness  introduced  on  be- 
half of  the  appellants,  was  asked  as  fol- 
lows: "State  the  facts  out  of  which  your 
claim  against  Sylvester  B.  Jerauld  arose," 
to  which  question  the  appellees  objected, 
and  the  objection  was  sustained;  whereup- 
on the  appellants  stated  that  they  expected 
to  prove  by  said  wttuess.  In  answer  to 
said  question,  that,  during  the  years  1882 
and  li^,  said  firm  of  Wltherspoon,  Barr 
&  Co.,  while  engaged  at  Princeton,  Ind., 
In  the  general  grain  and  milling  business, 
and  for  the  purpose  of  carrying  on  tiie 
same,  employed  the  plaintiff  Sylvester  B. 
Jerauld  to  act  tor  tfaera  as  their  agent  at 
the  town  of  Patoka,  Ind., in  handling  and 
selling  for  them  the  products  of  theii 
mill,  and  said  Sylvester  B.  Jerauld  acted 
as  such  agent  during  the  years  aforesaid ; 
and  while  su  engaged  said  Sylvester  B. 
Jerauld  received  into  his  hands, for  sale  as 
such  agent,  large  quantities  of  flour,  meal, 
bran,  screenings,  and  other  merchandise 
from  said  firm,  and  undertook  and  agreed 
to  sell  same  (or  them  as  their  agent,  and 
fully  to  account  for  and -pay  over  to  said 
Arm  the  proceeds  ol  said  sales;  and  that 
said  Sylvester  B.  Jerauld,  while  acting  as 
such  agent,  sold  said  flour,  meal,  bran, 
screenings,  and  other  merchandise,  and 
kept  and  converteil  to  his  own  use  a  large 
part  of  the  proceeds.  In  the  sum  of  $268.73, 
and  wholly   tailed    and    refused    to  ac- 


count tor  and  pay  over  the  same  to  said 
firm,  or  to  any  other  person,  although 
said  Arm  had  often,  prior  to  the  bringing 
of  this  suit  by  them  against  said  Jerauld, 
demanded  of  him  such  accounting  and 
payment;  that  these  are  the  facts  and  cir- 
cumstances upon  which  the  stiit  of  said 
firm  against  said  8.vlve8ter  B.  Jerauld, 
which  terminat«d  in  the  judgment  before 
mentioned,  was  founded,  and  out  of  which 
It  arose.  Although  in  form  the  suit  was 
an  ordinary  open  account  for  flour,  meal, 
.bran,  screenings,  and  other  merchandise, 
the  court  sustained  said  objection,  and  re- 
fused to  permit  said  witness  to  answer 
said  tjuestion.  The  appellants  then  pro- 
pounded to  said  witness  the  following 
question,  to-wit:  "Tell  the  court  what 
business  transactions,  if  any,  the  firm  •>( 
Wltherspoon,  Barr  &  Co.  had  with  the 
plaintiff  Sylvester  B.  Jerauld  prior  to  the 
time  of  the  taking  of  said  judgment 
against  him ; "  to  which  question  the  ap- 
pellees objected,  which  objection  was  sus- 
tained; whereupon  appellants  stated  to 
the  court  that  they  expected  tn  prove  by 
said  witness,  in  answer  to  said  question, 
that  said  Arm  had  never  had  any  business 
transaction  with  said  Sylvester  B.  Jer- 
auld, except  the  one  just  detailed  to  the 
court  by  the  defendant,  and  above  set  out 
in  this,  his  bill  of  exceptions.  The  court 
sustained  said  objection,  and  declined  to 
permit  said  witness  to  answer  said  ques- 
tion. And  thereupon  said  appellants  pro- 
pounded to  said  witneas  the  following 
question,  to-wit:  "What  were  the  facts 
out  of  which  the  liability  of  Sylvester  B. 
Jerauld  to  the  firm  of  Wltherspoon.  Barr 
A  Co.,  upon  which  the  judgment  you  have 
mentioned  was  rendered,  arose?  Detail 
them  to  the  court; "  to  which  question  the 
appellees  objected,  and  the  objection  was 
sustained;-  whereupon  the  appellants 
stated  to  the  court  that  they  expected  to 
prove  by  said  witness,  in  answer  to  said 
question,  that  the  liability  ol  said  Sylves- 
ter B.  Jerauld  to  said  firm  arose  out  of 
and  on  account  of  the  facts  and  circum- 
stances offered  to  be  proved  by  the  defend- 
ants by  the  witness'  answer  to  the  ques- 
tion immediately  preceding  this  one; 
which  said  facts  the  court  declared  him- 
self the  facts  fully  to  know  and  remember, 
and  the  same  are  set  forth  as  above.  It 
is  conceded  that  the  pleadings  in  the  case 
of  Wltherspoon,  Barr  &  Co.,  resulting  in  a 
judgment  against  said  Sylvester  B.  Jer- 
auld, which  was  assigned  to  the  appel- 
lant Pickrell,  and  sought  to  be  set  ofl  in 
this  action,  showed  that  the  action  was 
upon  an  account,  and  that  there  was 
nothing  contained  In  the  pleading  or  on 
the  &ce  ol  the  record  to  the  contrary,  and 
chat  in  tact  it  wasfounded  upon  contract. 
It  is  not  claimed  that  there  was  uncer- 
tainty or  ambiguity  In  the  record,  as  it 
will  be  observed  that  the  object  and 
purpose  of  this  evidence  was  to  go  behind 
the  record,  and  show  by  parol  testimony 
that  the  action  was  In  fact  in  tort,  and 
not  on  contract.  We  think  the  court 
ruled  correctly  In  refusing  to  permit  the 
appellants  to  Introduce  on  the  trial  the 
svidence  of  the  witness  Wltherspoon. 
Smith  V.  Wood,  83  Ind.  522;  Gentry  v.  Pur* 
cell,  84  Ind.  83.    We  find  no  error  in  the 
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record  for  which  this  case  Bhonld  be  re- 
versed. It  is,  therefore,  in  all  tbinss  af- 
firmed, with  COBtS. 


a  iDd.  A.  6) 

MlLL.BR  T.  lAVSVr. 

(Apptittate  Cowt  of  InMana.   April  1, 18M.) 

RbPLKTIN — ^EVIDEKCB — SPBOIA.1.  PiNDINOB. 

1.  In  an  action  to  reoo7er  possession  of  cattle 
plaintiff  and  her  husband  testified  that  they  came 
from  cows  given  to  her  by  her  father,  and  were 
her  property  when  taken  up.  Other  testimony 
showed  that  she  bad  giren  the  cattle  in  to  the 
assessor  as  the  property  of  her  hnsband,  who  was 
absent  from  home;  that  she  signed  bis  name  to 
the  assessment  sheet,  and  ma4e  oath  to  it;  that 
the  supervisor,  after  taking  up  the  cattle,  read 
to  plaintifTs  hilsband,  in  her  presence  and  hear- 
ing, a  notice  ttiat  the  cattle  had  been  impounded 
as  the  property  of  the  husband ;  and  Uiat  she 
made  no  claim  to  the  cattle.  Held,  that  a  finding 
of  the  court  below,  that  the  cattle  were  the  prop- 
erty of  the  hnsband,  would  not  be  disturbed. 

3.  Where  the  request  for  a  special  finding 
was  not  made  until  after  the  court  had  begun  the 
statement  of  its  findings,  the  rie^t  to  aemand 
was  waived. 

Appeal  from  circuit  coart.  Fountain 
county ;  J.  M.  Babb,  Judge. 

D.  W.  Simms  and  C.  M.  McCabe,  for  ap- 
pellant.   H.  H.  Docbterman,  for  appellee. 

New,  J.  This  was  an  action  by  the  ap- 
pellant against  the  appellee  to  recover  the 
possession  of  certain  cattle.  Theconiplalnt 
is  of  the  form  used  in  such  caties  where 
the  action  is  Instituted  In  the  circuit  court. 
Issues  were  joined  by  answer  in  general 
denial.  The  cause  was  tried  by  the  court 
wlthoat  the  intervention  o{  a  Jury,  and 
there  was  a  finding  and  Jndgment  for  thn 
appellee.  The  appellant  moved  for  a  new 
trial,  which  motion  was  overruled  and 
exceptions  taken.  The  assignment  ot  er- 
rors by  the  appellant  calls  in  question  the 
action  of  the  court  in  overruling  the  mo- 
tion for  a  new  trial.  The  reasons  assigned 
for  a  new  trial  are:  (1)  That  the  finding 
of  tbe  court  is  contrary  to  law ;  (2)  that 
the  finding  of  the  court  is  not  sustained 
by  sufficient  evidence;  (3)  that  the  court 
erred  in  refusing  Co  make  a  special  finding; 
(4)  that  tbe  court  erred  in  refusing  to 
permit  the  plaintiR  to  testify  that  she  was 
not  aware  that  any  person  opened  tbe 
cattle  pound  and  let  her  cuttle  out,  and 
that  if  tbe  same  was  done  it  was  without 
her  knowledge  and  consent;  (5)  that  the 
court  erred  in  refusing  ts  permit  plaintiH 
to  prove  by  tbe  witness  Lewis  Miller  that 
be  did  not  open  the  cattle  pound,  or  in 
any  manner  aid  in  or  contrive  at  letting 
plaintiff's  cattle  out  of  tbe  pound. 

It  is  an  elementary  doctrine  in  actions 
fur  the  recovery  of  personal  property  that 
tbe  plaintiff  must  recover  upon  thestrength 
of  bis  own  title.  Under  the  issues  in  this 
case  tbe  title  of  the  appellant  to  the  cat- 
tle, and  her  right  to  their  possession  at 
tbe  time  the  action  was  commenced,  is 
denied,  and  therefore  the  burden  is  on  her 
to  prove  such  title  and  right  of  possession. 
It  follows,  therefore,  that  tbe  question 
whether  tbe  appellee,  as  supervisor,  com- 
plied with  tbe  statute  in  taking  up  and 
impounding  the  cattle  in  controversy  is 
unlmportnnt,  unless  it  be  first  shown  by 
tbe  appellant  that  she  was  the  owner  of 


the  cattle  when  so  taken  up.  We  have 
examined  the  evidence  with  care  as  set 
out  in  the  bill  of  exceptions,  and  in  our 
opinion  it  tpnds  to  support  tbe  finding  of 
tbe  court  below.  The  appellant  and  her 
husband  testified  that  the  cattlecamefrom 
cows  given  to  her  by  her  fatner,  and  that 
they  were  her  property  when  taken  up.  By 
the  appellee  it  was  contended  that  they 
did  npt  belong  to  the  appellant,  but  were 
the  property  of  her  hnsband.  For  the  pur- 
pose of  proving  this  to  be  true  evidence 
was  introduced  showing  that  prior  to 
tbe  bringing  of  this  action  the  appellant 
bad  given  in  thosecattleto  theajseessor  as 
the  property  of  her  husband,  who  at  that 
time  was  absent  from  home;  bad  signed 
her  husband's  name  to  the  assessment 
sheet,  and  made  oath  to  the  same.  It 
was  also  proven  that  tbesupervlsor,  after 
be  bad  taken  up  tbe  cattle,  went  to  the 
residence  of  the  appellant's  hnsband,  and 
there,  in  the  presence  of  the  appellant,  read 
to  the  husband  a  notice  of  the  taking  up 
of  said  cattle  as  the  property  of  the  hus- 
band, and  that  the  appellant  also  was, 
present,  and  heard  the  reading  of  satd' 
notice,  and  made  no  claim  to  the  cattle. 
While  we  do  not  think,  taking  the  evi- 
dence all  together,  that  it  was  made 
clearly  to  appear  that  the  appellant  was 
not  tbe  owner  of  tbe  cattle,  still  it  does 
tend  to  sustain  the  finding  of  the  courts 
and  therefore,  under  the  well-settled  prac- 
tice, we  are  precluded  from  disturbing  the  ' 
finding  on  the  weight  of  evidence.  The 
finding  was  not  contrary  to  law.  The 
court  did  not  err  in  refusing  to  hear  the 
testimony  referred  to  in  the  motion  for  a 
new  trial.  There  was  no  evidence  tending 
to  inculpate  the  appellant  as  to  tbe  cattle 
being  taken  out  of  the  pound,  where  they 
had  been  placed  by  the  appellee  as  super- 
visor. If  the  appellant's  husband  threat- 
ened to  turn  the  cattle  out  of  the  pound, 
no  evidence  was  introduced  tending  to 
show  that  she  bad  any  knowledge  ot  the 
threat.  We  are  not  willing  to  assume 
that  the  court  was  influenced  by  any 
threat  of  that  kind  which  may  have  been 
made  by  the  hnsband.  Ho  denies  making 
tbe  threat,  and  he  also  denies,  as  does  also 
the  appellant,  having  any  knowledge 
whatever  of  how  the  cattle  got  out  of  the 
pound.  The  court  did  not  err  in  refusing 
to  make  a  special  finding.  It  Is  stated  in 
the  bill  of  exceptions  that  "  after  the  court 
bad  begun  the  statement  ot  its  finding, 
but  before  the  court  had  proceeded  to 
make  any  final  announcement  of  its  find- 
ing in  said  cause, "  the  appellant  request- 
ed tbe  court  to  make  a  special  finding. 
Tbe  request  came  too  late.  In  Uartlep  v. 
Cole,  laO  Ind.  247,  2*2  N.  E.  Rep.  130,  the 
court  say :  "  We  are  of  the  opinion  that  if 
the  request  for  a  special  finding  is  not 
made  at  the  commencement  of  the  trial, 
the  right  thereto  Is  waived,  and  thereafter 
it  becomes  a  question  within  tbe  sound 
discretion  of  the  court  whether  it  will 
make  a  special  finding  nr  not. "  The  con- 
struction thus  put  on  that  section  of  the 
Code  which  makes  it  the  duty  of  thecourt, 
at  the  request  of  either  party,  to  find  spe- 
cially. Is  both  reasonable  and  Just.  The 
assignments  of  error  that  the  court  erred 
in  randering  Judgment  against  appellant, 
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and  that  tlie  court  erred  in  rendering  Jndip- 
ment  afcalDBt  bar  for  costs,  are  not  relied 
on  by  the  appellant,  and  therefore  need 
not  be  noticed.  TbeJndgmentlBatBrmed, 
with  costs. 


(1  Ind.  A.  28) 

HoAO  y.  Old  Pepple'b  Mut.  Ben.  Soa 
{AppeOate  Court  of  Indiana.    April  1, 1891. ) 

JCDOMEST  BT  DKTAULT  —  SSTTINO  AsrOB— EVI- 
DSMCB. 

1.  Where  an  affidavit  to  set  aside  a  default 
avers  that  it  was  agreed  by  plalntia'a  attorney 
with  the  defendant's  attorney  that  no  further 
steps  should  be  taken  In  the  case  before  the  last 
day  of  the  November  term,  in  order  that  a  settle- 
ment miKht  be  reached  in  the  mean  time:  that 
afterwards,  under  that  agreement,  terms  of  set- 
tlement were  agreed  on  by  both  parties ;  that  plain- 
tiff's attorney  then  agreed  that  he  would  not  take 
Jadgment  by  default;  that  the  settlement  could 
not  DO  completed  before  the  last  day  of  the  term, 
because  St  was  necessary  to  correspond  with  per- 
sons In  Michigan  to  obtain  Information  as  to  the 
amount  to  be  paid;  that,  notwithstanding  his 
promise,  plaintiff's  attorney  did,  on  the  last  day 
of  the  term,  take  ]udgn:eat,— a  demurrer  thereto 
was  properly  overruled. 

2.  The  mllng  of  a  trial  court  on  a  motion  to 
set  aside  a  judgrment  by  default  is  largely  a  mat- 
ter of  discretion,  and  where  the  only  evidence 
before  the  court  was  affldaylts  and  countei'-affl- 
davits,  the  decision  will  not  be  disturbed  on  ap- 
peal. 

8.  Where,  in  putting  a  motion  to  set  aside  a 
Judgment  by  defaalt  on  thedocket,  thecauseis  en- 
titled as  in  the  original  papers,  and  the  order  of  the 
Sarties  is  not  ce  versed,  the  error,  if  it  is  an  error, 
)  harmless,  especially  where  no  showing  is  made 
of  want  of  notice,  and  plaintiff  appeared  to  the 
motion. 

Appeal  from  circuit  court,  Elkhart  coun- 
ty; .J.  M.  Van  Fleet,  Judge. 

H.  C.  Dodge,  tor  appellant.  O.  Z.  Bab- 
bell  and  Baker  A  Baker,  for  appellee. 

Reinrard,  J.  Appellant  sued  appellee 
and  recovered  jodgiuent  against  him  in 
the  court  below  by  default.  This  was  on 
the  last  day  of  the  term.  On  the  third 
day  of  the  next  ensuing  term  of  the  court 
tbe  appellee  filed  an  application,  duly  rerl- 
fled  by  affidavit,  asiclng  to  have  tbe  de- 
fault and  judgment  set  aside  under  section 
896,  Rev.  8t.  1881.  This  written  applica- 
tion was  entitled  tbe  same  as  tbe  orieinal 
cause,  and  was  thus  placed  upon  the  dock- 
et. Appellant  thereupon  filed  a  motion  to 
have  tbe  cause  stricken  from  the  docket, 
lor  the  reason  that  the  same  was  not  en- 
titled ajB  a  complaint  or  proceeding  in 
which  the  appellee  was  plaintiff  and  tbe 
appellant  defendant.  This  motion  tbe 
court  overruled.  The  appellant  then  filed 
his  demurrer  to  the  application,  which  the 
^ourt  also  overruled.  Appellant's  counsel 
then  filed  counter-affidavits,  and  upon  the 
showiug  thus  made  the  court  below  sum- 
marily disposed  of  the  application  by  set- 
ting aside  the  default  and  vacating  the 
]u(lp;ment.  A  motion  for  a  new  trial  hav- 
ing been  tiled  by  appellant  and  overruled 
by  the  court,  appellant  having  reserved 
his  exceptions  to  each  of  the  court's 
rulings  agaluHt  him,  carried  tbe  case  to 
the  supreme  court  by  appeal,  whence  it 
was  transferred  to  this  court.  The  as- 
signment of  error  calls  in  question  the  cor- 
rectncHs  of  the  rulings  of  the  circuit  court 
in  overruling  the  motion   to   strike  the 


cause  from  the  docket,  ia  overrulinis  tbe 
demurrer  to  tbe  application,  in  setting 
aside  the  default  and  judgment,  and  in 
overruling  the  motion  for  new  trial. 

Some  question  Is  made  by  tbe  appellee 
as  to  whether  or  not  tbe  order  setting 
aside  the  default  and  judgment  is  not  a 
mere  interlocutory  one,  from  which  no 
appeal  will  lie  until  final  judgment  shall 
have  been  rendered  in  the  cause;  but  the 
conclusion  we  have  reached  renders  it  un- 
necessary for  us  to  pass  upon  this  point. 
Did  the  court  err  in  refnslng  to  strike  the 
cause  from  the  docket?  Tbe  only  ground 
of  objection  assigned  was  that  the  parties 
should  have  been  named  in  thti  title  of  the 
cause  in  the  inverse  order  from  that  In 
which  they  were  named :  that  is  to  say, 
the  appellant's  contention  is  that  the 
written  motion  or  application  to  set  aside 
the  default  should  bave  been  treated  and 
docketed  as  a  new  and  separate  cause  of 
action,  and  should  have  been  entitled  "Old 
People's  Mutual  Benefit  Society  vs.  Brit- 
ton  H.  Hoag, "  while  the  court  allowed 
tbe  names  of  the  parties  to  remain  as  tbe.y 
stood  in  tbe  original  action,  viz. :  "Brit- 
ton  H..Hoag  vs.  Old  People's  Mutual  Ben- 
efit Socit^."  It  the  appellant  is  tech- 
nically correct  in  this,  a  question  we  do 
not  regard  It  necessary  to  decide,  we  fail 
to  see  In  what  manner  he  was  Injured  by 
tbe  refusal  of  the  court  to  have  the  cor- 
rection made  and  the  cause  placed  upon 
the  docket  In  the  form  urged  in  his  mo- 
tion. There  Is  no  claim  here  that  the  ap- 
pellant was  not  served  with  notice  of  the 
pendency  of  the  application  to  set  aside 
the  default;  and  even  if  there  had  been  a 
failure  to  serve  notice  upon  him,  he  waived 
the  point  by  making  a  full  appearance  to 
the  application,  without  first  raising  the 
question  of  the  want  of  proper  notice. 
We  do  not  think,  therefore,  that  any  snb- 
Btantlal  rights  of  the  appellant  were  in- 
vaded by  the  action  of  the  circuit  court  in 
its  refusal  to  strike  the  cause  from  the 
docket. 

The  next  question  presented  for  our  con- 
sideration is  whether  the  court  erred  in 
overruling  the  appellant's  demurrer  to 
the  written  application  or  motion  to  set 
aside  the  default.  The  affidavit,  which 
served  as  the  foundation  tor  such  applica- 
tion or  motion,  avers  in  substance  that 
Orrin  Z.  Huhboll.  the  afilant,  was,  at  the 
time  of  the  bringing  of  tbe  suit,  and  dur- 
ing its  pendency,  the  sole  attorney  of  the 
appellee ;  that  Henry  O.  Dodge  was  and 
is  the  sole  attorney  for  the  plain tlEt,  (ap- 
pellant,) and  that  after  the  bringing  of 
said  action  it  was  agreed  by  and  betwet»n 
said  attorneys  that  Dodge  should  take  no 
farther  steps  in  tbe  case  Iwfore  the  last 
daj'  of  the  November  term,  1888,  thereaft- 
er, in  order  that  a  settlement  or  compro- 
mise might  be  reached  in  the  mean  time; 
that  afterwards,  about  tbe  13tb  day  of  No- 
vember. 1888,  in  pursuance  of  said  agree- 
ment, tbe  affiant  conaolted  said  Dodge  lo 
regard  to  said  cause,  and  agreed  with 
him  upon  terms  of  settlement  and  com- 
promise, which  were  accepted  by  both 
parties ;  that  thereupon  said  Dodge  agreed 
that  he  would  not  take  judgment  by  de- 
fault against  the  defendant  (appellee)  in 
said  cause.    The  aSianf  further  says  that 
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he  conid  not  complete  the  Bettlement  be> 
fore  the  last  day  of  said  November  term  of 
said  court,  as  it  was  neceBsarj'  to  cor- 
respond  with  parties  in  the  state  of  Michi- 
gan to  obtain  data,  and  Information  tu  de- 
termine the  amount  of  money  to  be  paid 
to  plaintiff  in  accordance  with  said  settle- 
ment and  compromise;  that  said  Dodge 
agreed  at  the  time  to  wait  tor  such  infor- 
mation, whereupon  affiant  told  him  he 
wonld  not  put  in  an  appearance  to  the 
action ;  that  on  account  of  these  facts  affi- 
ant, in  eood  faith,  beliered  and  under- 
stood that  he  had  an  agreement  with  said 
Dodge  that  nothing  should  be  done  In  the 
case  until  the  affiant  was  advised  by  said 
Dodge  that  he  intended  to  take  some  step 
therein.  And  the  affiant,  in  good  faith, 
relied  upon  said  agreement.  Affiant  says 
that  notwithstanding  said  agreement  the 
said  Dodge  appeared  in  the  court  below 
on  the  17th  day  of  November,  1S88,  that  be- 
ing the  last  day  of  said  November  term  of 
said  court,  and  in  the  evening  of  that  day 
called  up  the  cane,  defaulted  the  defendant, 
and  bad  judgment  entered  against  him,  all 
of  which  was  entirely  unknown  to  the 
affiant:  that  affiant  was  taken  l>y  snr- 
prise;  that  be  did  not  know  until  four 
days  thereafter  that  a  default  and  Judg- 
ment had  been  entered  against  the  defend- 
ant by  said  Dodge.  The  affidavit  then 
proceeds  to  set  out  at  leugth  the  appel- 
lee's defense  to  the  cause  of  action,  the 
snfflclency  of  which  Is  not  que6tioned  by 
the  appellant. 

We  have  no  doubt  that  the  demurrer  to 
this  affidavit  was  properly  overruled.  If 
the  facte  therein  stated  are  true,  the  ap- 
pellee had  a  clear  right  to  be  relieved  from 
tjie  default  and  Judgment.  The  affidavit 
shows  more  than  a  casual  conversation 
between  conuHel  on  opposite  sides.  It 
(sets  forth  a  positive  agreement  between 
them  to  compromise  the  case  upon  certain 
fixed  terms.  Tills  agreemnnt,  it  is  averred, 
was  made  on  the  ISth  day  of  November, 
1888.  and  after  the  first  agreement  that 
Dodge  would  take  no  further  steps  before 
the  last  day  of  the  November  term.  Hence 
the  first  agreement,  which  Is  set  out  in  the 
appellant's  brief,  and  is  treated  by  hioi  as 
if  it  contained  all  that  had  taken  place 
between  the  counsel,  was  completely  su- 
perseded by  the  second  agreement,  by 
virtue  of  which  the  case  was  actually  com- 
promised, and  Dodge  agreed  not  tu  take 
Jodgment  by  default  against  the  appellee. 
If,  with  this  knowledge  of  the  facts,  and 
in  the  face  of  this  agreement,  appellant's 
attorney  appeared  and  took  judgment  by 
default  against  the  appelle^,  theneglect,  if 
any  there  was,  would  certainly  be  excusa- 
ble, and  every  rule  of  good  conscience  and 
fair  dealing  would  dictate  that  the  appel- 
lee should  be  relieved  from  this  Judgment  I 
and  have  an  opportunity  of  presenting  his 
defense  to  the  original  action.  We  con- 
clude, therefore,  that  the  court  committed 
no  error  in  overruling  the  appellant's  de- 
murrer to  the  affidavit  and  motion  to  set 
aside  the  default  and  judgment.  But 
the  appellant  insists  that  even  if  this  affi- 
davit was  sufU.cient  to  withstand  a  demur- 
rer, still  It  was  error  In  the  court  to  set 
nside  the  defnuft  and  judgment  because 
the  evidence   ipon  which  the  application 


was  Bobmitted  was  wholly  insufficient. 
The  only  evidence  offered  by  the  appellee 
in  support  of  its  motion  was  the  affidavit 
above  set  oat.  The  evidence  offered  by 
the  appellant  constated  of  counter-affida- 
vits, denying  the  facts  stated  in  the  affi- 
davit snbmitted  by  the  appellee,  and  giv- 
ing a  different  version  of  what  had  trans- 
pired between  the  counsel.  Affidavits  of 
this  character  are  not  considered  as  docu- 
mentary evidence.  In  such  cases  the  rule 
of  parol  testimony  is  applied.  Whatever 
weight,  therefore,  was  to  be  given  these 
affidavits  was  for  the  determination  of 
the  trial  court,  under  the  surrouoding  cir- 
cnmatances,  and  In  the  exercise  of  a  sound 
discretion.  Where  there  is  evidence,  in 
such  cases,  which  tends  to  support  the  de- 
cision of  the  lower  court,  such  decision 
will  not  be  disturbed  on  appeal.  Nash  v. 
Cars,  92  Ind.  216;  Carter  v.  Plate-Glass 
Co.,  85  Ind.  180.  The  courts,  even  inde- 
pendently of  statutes,  possess  and  exer- 
cise a  very  large  discretion  in  vacating 
lodgments  by  default,  fur  the  purpose  of 
permitting  a  defense  to  be  made  on  the 
merits,  and  in  deciding  npon  the  question 
of  diligence  the  action  of  the  court  will  be 
reviewed  only  in  extreme  cases.  Involving 
an  abuse  o(  the  discretion  vested  in  the 
court.  Freem.  Judgni.  §  641,  and  authori- 
ties cited.  See,  also,  Beatty  v.  O'Connor, 
106  Ind.  SI,  6  N.  E.  Rep.  S80,  and  authori- 
ties there  cited,  and  Clandy  v.  Caldwell, 
106  Ind.  256,  6  N.  E.  Rep.  860,  on  the  sub- 
ject of  practice  in  such  cases.  We  do  not 
think,  under  the  statute,  the  court  could 
well  have  done  otherwise  than  as  it  did 
do  in  setting  aside  the  default  and  allow- 
ing the  appellee  to  plead  to  the  complaint. 
If  the  facts  stated  in  the  affidavit  were 
made  out,  it  had  no  discretion  under  the 
statute,  and  was  compelled  to  set  aside 
the  default  and  Judgment.  Whether  the 
facts  were  made  ont  or  not  was,  as  wn 
have  seen,  a  question  for  the  court  to  de- 
termine from  the  different  affidavits  be- 
fore it. 

The  question  raised  by  the  last  assign- 
ment, in  reference  to  the  overruling  of  the 
motion  for  a  new  trial,  has  been  disposed 
of  by  what  we  have  Just  said  in  our  rul- 
ing upon  the  sufficiency  of  the  evidence. 
We  find  no  error  in  the  record.  Judgment 
afflrme<l,  with  costs. 


■""""'  a  Ind,  A.  34) 

AnnKBSOR  v.  Pbaibib  Sohooi.  Tf.  et  al. 
(Appellate  Court  of  IndUma.  April  1, 1891.) 
School  liANns— Lbabb-ZIowmshif  Trustee. 
TJie  power  of  a  townsbip  trustee,  under 
Rev.  St-lSSl,  SJ  4328, 4829,  to  rent  school  lands  for 
a  term  uot  exceeding  seven  years,  and  reservs 
rents  payable  in  money,  property,  or  Improve- 
ments on  the  land,  provided  a  majority  of  the 
voters  so  direct,  must  be  strictly  construed ;  and, 
where  a  tenant  has  inadvertently  undertaken  Im- 
provements greater  than  the  aiggregate  rents  for 
the  remainder  of  the  term,  an  agreement  by  the 
trustee  to  extend  the  term  after  its  expiration,  if 
the  tenant  would  complete  the  improvementa,  is 
void,  and  the  land,  being  sold  at  the  end  of  the 
term  by  direction  of  the  voters,  cannot  be  a  suffi- 
cient consideration  to  sustain  a  certilicate  of  in- 
debtedness. 

Appeal  from  circuit  court,  Warren  coun- 
ty;  J.  M.  Kabb,  J  udge. 
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Sutton  A  Babourn,  for  appellant.  J. 
MeCabe  &  Son,  tor  appellees. 

Crcmpackes,  J.  Tbe  complaint  in  this 
nase  discloBes  Hubstantially  the  following 
facta :  In  1879,  James  AaderBon,  the  trus- 
tee of  Prairie  township,  lu  Warren  county, 
leased  to  William  A.  Francis,  for  tbe  term 
of  7  years,  an  80-acre  tract  <if  congression- 
al township  school  land  in  said  township, 
for  tlie  rental  of  $272  a  year.  It  is  alleged 
that  the  land  was  uncultivated  and  unim- 
proved at  the  time  the  lease  was  executed, 
and  that  a  great  amount  of  iniprovin;;,  in 
the  line  of  draining,  fencing,  and  building, 
was  necessary  to  make  the  land  productive 
and  markPtable.andthatit  was  the  policy 
of  the  trustee  to  Improve  the  land  for  tbe 

{>nrpoBe  of  seiling  it.  By  tbe  terms  of  tbe 
ease  the  tenant  was  to  pay  tbe  rent  in 
permanent  improvements  on  the  land.  At 
the  end  of  eac£  rental  year  a  settlement 
was  had  between  the  tenant  and  the  trus- 
tee, a  report  was  made  by  the  tenant 
ahowlng  the  nature  and  value  of  the  im- 
provements made  by  him,  and  snch  im- 
provements were  accepted  by  tbe  trustee  at 
each  annual  settlement.  During  tbe  term 
of  the  lease  the  tenant,  deeming  it  advis- 
able and  consistent  with  good  husbandry, 
bad  estimates  made  of  the  cost,  and  con- 
tracted with  a  carpenter  for  tbe  construc- 
tion of  a  dwelling-bouse  on  tbe  land.  He 
calculated  to  build  a  bouse  that  could  be 
paid  for  out  of  the  unearned  rents  for  tbe 
remainder  of  the  term.  With  this  iu  view, 
tbe  tenant  commenced  tbe  construction  of 
tbe  building,  and  after  the  foundations 
were  laid,  and  much  of  tbe  timber  framed, 
it  was  discovered  that  a  mistake  had  been 
made  in  tbe  estimated  cost  of  the  build- 
ing, and  that  it  would  cost  about  $200 
more  than  tbe  estimate,  and  about  that 
much  more  than  the  rent  would  amount 
to  for  the  balance  of  the  term.  As  soon 
as  tbe  mistake  was  discovered  tbe  tenant 
went  to  the  trustee,  and  informed  bim  of 
tbe  situation,  and  the  traetce  promised 
to  extend  the  lease  at  its  expiration,  and 
thus  enable  tbe  tenant  to  pay  lor  tbe 
building  out  of  tbe  rent;  and,  relying  ui>- 
on  this  promise,  be  went  on  and  complet- 
ed the  building.  It  is  further  alleged  that 
at  the  expiration  of  tbe  lease  the  voters 
of  the  township  elected  to  sell  the  land, 
and  it  was  sold;  that  the  tenant  bad  ex- 
pended tbe  sum  of  f  194.U6  more  than  there 
was  due  from  him  for  rent,  and  upon  final 
settlement  the  trustee  issued  him  a  certifi- 
cate showing  that  the  township  owed  him 
tliat  amount  for  improvements  upon  pub- 
lic land.  It  is  further  averred  that  the  im- 
provements were  beneficial  to  tbe  land ; 
Aat  the  extra  amount  was  expended 
through  an  honest  mistake,  and  i^o  save 
what  expense  bad  already  been  incurred 
in  the  construction  ot  tbe  building:  that 
the  land  sold  for  more  on  account  of  tbe 
improvements,  and  tbe  school  fund  had 
received  the  benefit  of  it.  The  bolder  of 
the  certificate  assigned  it  to  the  appellant, 
who  seeks  to  enforce  its  collection  against 
the  township.  A  demurrer  was  filed  and 
sustained  to  tbe  complaint,  and  this  ap- 
peal brings  before  us  for  review  the  decis- 
ion of  tbe  trial  court  in  sustaining  tbe  de- 
murrer.   Tbe  management  (A  school  lands 


is  vested  by  law  in  tbe  trustee  of  tbe  town- 
ship In  which  they  are  located.  He  may 
rent  them  for  a  term  not  exceeding  seven 
years,  and  reserve  rents,  payable  in  mon- 
ey, property,  or  improvements  on  the 
land,  provided  a  majority  uf  the  voter-i  of 
tbe  congressional  township  so  directs. 
Rev.  St.  1881,  §§  4328,  4329.  Whenever  five 
voters  of  the  township  petition  the  trus- 
tee for  tbe  sale  of  the  land,  he  shall  call  an 
election,  and  take  the  sense  of  tbe  voters 
upon  that  subject,  and,  if  a  majority  votes 
In  favor  of  tbe  sale,  the  trustee  shall  pro* 
ceed  at  once  to  sell  the  land  under  the  pro- 
visions of  tbe  law.-  Id. §4389.  Tbeonlyan- 
thority  the  trustee  bad  to  manage,  rent, 
and  improve  the  land  mentioned  iu  the 
complaint  is  g^ven  in  the  sections  of  tbe 
statute  above  cited.  He  could  lease  for  a 
term  of  seven  years,  and  reserve  rents 
payable  in  improvements  upon  tbe  land 
only  wben  directed  so  to  do  by  a  vote  or 
by  written  instructions  from  a  majority 
of  tbe  voters  of  the  township.  Whenever 
the  authority  of  a  trustee  to  bind  bis  cor- 
poration bycontractdependsupon  preced- 
ent conditions,  one  who  seeks  to  estab- 
lish rights  under  such  contract  must  show 
affirmatively  that  all  of  the  antecedent  re- 
quirements were  strictly  complied  with. 
There  is  no  averment  in  the  complaint 
that  tbe  trustee  leased  tbe  land  for  rent 
payable  in  improvements,  in  pursuance  ot 
tbe  direction  of  the  voters.  No  authority 
is  griven  township  trustees  to  incur  debts 
in  improving  public  lands,  and  the  tenant 
who  constructed  tbe  building  was  bound 
to  know  this.  He  was  bound  to  know, 
also,  that  the  voters  of  tbe  township  had 
the  right  to  order  the  land  sold  whenever 
they  saw  fit,  and  that  tbe  parol  promise 
of  the  trustee  to  extend  the  lease  was  sub- 
ject to  this  contingency.  Tbe  case  dl 
Klefer  v.  School  Tp.,  102  Ind.  279, 1  N.  B. 
Rep.  660,  cited  by  the  appellant's  counsel. 
Is  not  in  point.  In  tbat  case  the  trustee 
Ingood  faithemployed  teachers, and  failed 
to  receive  funds  enough  to  pay  them.  He 
advanced  tbe  money  out  ot  bis  private 
funds,  and  tbe  supreme  court  very  proper- 
ly held  tbat  he  vias  entitled  to  be  reim- 
bursed, because  be  had  tbe  right  to  em* 
ploy  the  teachers,  and,  having  done  so, 
the  township  was  liable  for  their  services, 
whether  It  bad  any  money  on  band  or  not. 
The  trustee  bad  tbe  right  to  create  the 
debt  in  favor  uf  the  teachers,  and  the  ad 
vancement  by  bim  amounted,  in  equity,  to 
an  assignment  to  him  ot  their  claims 
against  the  township.  In  this  case  th« 
trustee  had  no  authority  to  create  a  debt 
against  the  townsblp  (or  improvements 
upon  tbe  land,  and  tbe  tenant  must  bave 
Icnown  it.  We  know  ol  no  principle  ot 
law  or  equity  that  will  allow  one  to 
Icnowingly  contract  with  an  agent  in  ex- 
cess of  bis  authority,  and  enforce  such 
contract  against  the  principal.  Tbe  Judg- 
ment is  affirmed,  with  costs. 

~"^~~~       (X  Ind.  App.  UQ 
Van  Dolsen  v.  Statb.^ 
(A|)peIIate  Court  of  InOiamiiv.    April  1,  1891.) 

FoRNIOiTION— -iNSTBtlOTIONS— EvUWirOM. 

1.  Where,  under  an  indictment  of  •  marrieA 
nun  for  living  and  cohabiting  with  an  onmar- 
riad  woman  in  a  atateof  fomloafeien,  Um  evideoo* 

*Rehaarlsg  danlad. 
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showed  that  the  honae  at  which  defendant  lived 
with  the  woman  named  in  a  state  of  fornication 
for  about  a  year  and  a  half  was  also  the  home  of 
his  parents,  and  that  the  woman,  during>  a  por- 
tion of  the  time,  acted  in  the  capacity  of  hired 
girl  or  help,  doing  domestic  service  in  the  house, 
and  receiving  some  wages  from  defendant's 
father,  a  verdict  of  ^ilty  will  not  be  set  aside 
w  onsnpported  by  the  evidence. 

2.  Rev.  St.  Ind.  1881,  i  585,  providing  a  sum- 
mary method  of  reserving  an  exception  to  the 
giving  or  refusal  to  give  instructions,  by  mar- 
ginal notations  thereon,  without  a  bill  of  excep- 
tions, and  Id.  J  660,  providing  that  papers  filed  in 
a  cause  may  be  made  a  part  of  the  record  by  or- 
der of  court,  relate  exclusively  to  civil  causes; 
and  where  the  bill  of  exceptions,  in  a  criminal 
case,  though  cuntaining  tlie  instructions  given 
and  refused,  fails  to  show  tbat  the  exception  was 
taken  at  the  time,  the  ruling  of  the  court  cannot 
be  considered. 


Appeal  from  circuit  conrt,  Huntington 
eounty ;  E.  C.  Vadghn,  Special  Judge. 

C.  W.  WHtklas,  for  appellant.  W.  A. 
Branyan  and  A.  G.  Smith,  Atty.  Qea.,  for 
tbe  State. 

Black,  C.  J.  Indictment  under  section 
1991,  Rev.  St.  1881,  charging  that  the  ap- 
pellant, a  married  man,  having  a  wife  liv- 
ing, and  a  certain  unmarried  woman, dur- 
ing a  specified  period  did  live  and  cohabit 
together  In  a  state  of  fornication.  Coun- 
sel for  appellant  In  argument  objects  to 
certain  instructions  given  to  tbe  jury.  Tbe 
court's  instructions,  with  certain  instruc- 
tions asked  by  tbe  state,  are  set  out  In  a 
bill  of  exceptions.  In  wblch,  follov^lng  the 
Instructions,  It  Is  stated  that  "these  were 
all  the  instructions  given  in  tbe  cause, and 
tbe  ones  offered  by  the  state  that  were 
given  to  the  jnry  were  marked  In  the  mar- 
gin *  Given,' and  those  not  given  are  noted 
on  the  margin  thereof '  Refused,' and  those 
not  marked  were  all  given  by  the  conrt  as 
bis  instructions. "  After  one  of  thecourt's 
InstrnctlcMiB  are  the  words  "Objected  to," 
with  the  name  of  tbeappellant's  attorney, 
without  any  date.  In  the  margin  oppo- 
site certain  Instructions  asked  by  the 
state,  and  marked  "Given,"  as  so  indicat- 
ed by  the  bill  of  exceptions,  are  similar  no- 
tations, with  the  addition  of  tbenameand 
oMclal  designation  of  the  special  judge 
who  presided  at  the  trial,  no  date  being 
^ven.  In  Bebymer  V.  State,  99  Ind.  140, 
an  attempt  bad  been  made  In  part  after  the 
mode  prescribed  by  theClvll  Code,  without 
a  bill  of  exceptions,  to  save  an  exception 
to  tbe  refusal  of  the  trial  court  to  give  a 
certain  Instruction.  There  was  an  excep- 
tion npon  the  margin  of  the  instruction, 
signed  b.y  the  judge,  but  It  was  not  dated 
as  required  by  section  535,  Rev.  St.  1881. 
Tbe  supreme  conrt,  not  deciding  whether 
In  a  criminal  case  an  instruction  and  an 
exception  to  a  refusal  to  g:ive  it  could  be 
brought  Into  tbe  record  In  the  mode  pre- 
scribed In  section  635,  supra,  held  that  in 
tbe  case  before  it  there  was  not  a  compli- 
ance with  the  requirement  of  that  section. 
The  court  said:  "Under  this  section  the 
date  is  quite  as  material  as  the  signature 
of  tbe  judge — First,  because  they  are  both 
required  by  tbe  statute;  and,  stvonef,  be- 
cause it  Is  tbe  date  that  shows  when  the 
exception  was  taken.  It  takes  the  place 
of  tbe  statement  In  tbe  bill  of  exceptions 


that  the  exception  was  taken  at  the 
tluie."  It  Is  now  eetabllsbod  by  the  su- 
preme court  that  section  535,  supra,  pro- 
viding a  summary  method  for  reserving 
an  exception  to  tbe  giving  or  the  refusal 
to  give  an  instruction,  witbont  a  bill  of 
exceptions,  and  section  650,  Rev.  St.  1881, 
providing  that  papers  filed  In  acause  may 
be  made  part  of  the  record  by  order  of  the 
court,  relate  exclusively  to  civil  causes; 
that  an  exception  to  the  giving  or  the  re- 
fusal to  give  an  Instruction  In  a  criminal 
case  cannot  be  saved  by  memorandum  on 
tbe  margin  or  at  the  close  of  tbe  Instruc- 
tion, as  provided  for  civil  causes  by  sec- 
tion 635,  supra ;  and  that  an  instruction 
cannot  be  brought  into  the  record,  or  an 
exception  thereto  be  saved,  in  a  criminal 
case  otherwise  than  by  bill  of  exceptions. 
Leverlcb  v.  State,  105  Ind.  277,  4  N.  E.  Rep. 
852;  Holllngsworth  v.  State,  111  Ind.  289, 
12  N.  E.  Rep.  490;  Brown  v.  State,  HI  Ind. 
441, 12  N.  E.  Ren.  514;  Delhaney  v.  State, 
115  Ind.  499, 18  N.  E.  Rep.  49;  Meredith  v. 
State.  122  Ind.  814,  24  N.  E.  Rep.  161. 
"Ibe  exceptions  must  be  taken  at  the 
time  of  the  trial."  Rev.  St.  1881,  §  1847. 
Tbe  bill  of  exceptions  should  show  that 
tbe  exception  was  taken  at  tbe  proper 
time.  Bruce  v.  State,  87  Ind.  450.  In  tbe 
case  at  bar  tbe  court  gave  15  days  after 
tbe  rendition  of  judgment  in  which  to  file 
bills  of  exceptions,  and  the  bill  containing 
the  instructions  was  filed  10  days  after 
judgment.  The  Instructions  are  in  the 
record,  but,  if  It  ran  be  said  that  an  ex- 
ception to  any  instruction  Is  shown  by  the 
bill,  It  Is  manifest  that  the  record  does  not 
show  that  it  was  taken  at  the  proper 
time.  Therefore  the  objections  urged  by 
counsel  to '  Instructions  given  do  not  de- 
mand consideration.  The  material  mat- 
ters presented  In -argument  upon  the  in- 
structions are  Involved  In  tbe  question 
whether  the  verdict  was  contrarj*  to  the 
evidence.  The  statute  upon  wblch  the  In- 
dictment was  based  provides  as  follows: 
"Whoever  cohabits  with  another  In  a 
state  of  adultery  or  fornication  shall  be 
fined  In  any  sum  not  exceeding  five  hun- 
dred dollars,  and  imprisoned  In  the  coun- 
ty jail  not  exceeding  six  months. "  Coun- 
sel for  appellant  seems  to  regard  It  as  es- 
sential to  a  conviction  under  this  statute 
that  tbe  parties  committing  the  offense 
should  represent  themselves,  or  hold 
themselves  out  to  others,  as  being  bus- 
band  and  wife.  With  this  view  we  cannot 
agree.  One  of  the  meanings  of  the  word 
"cohabit"  Is  to  live  or  dwell  together  as 
busband  and  wife.  It  sometimes  means 
to  dwell  together;  to  inhabit  or  reside  in 
company  or  in  the  same  place.  It  is  true 
that  the  cohabiting  contemplated  by  the 
statute  exists  when  a  man  and  woman, 
not  being  husband  and  wife,  live  together 
in  tbe  manner  of  husband  and  wife;  and 
a  charge  of  the  offense,  otherwise  suffi- 
cient, will  not  be  Insufficient  because  of 
the  substitution  of  the  words  "as  man 
and  wife"  for  the  words  "in  a  state  of  for- 
nication.'* But  the  word  "cohabit,  "with- 
out tbe  words  "In  a  state  of  fornication," 
or  words  of  equivalent  meaning,  would 
not  be  sufficient.  State  v.  Chandler.  96 
Ind.  591 :  Jackson  v.  State,  116  Ind.  464, 
19  N.  £.  Rep.  330.    In  tbe  case  last  cited  It 
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is  Bald  nf  the  word  "cohabit,"  as  ased  tn 
thlHstatate:  "It  implies  a'  dwelling  to- 
K^ether  for  some  period  of  time,  and  is  to 
be  onderatnod  as  something dltferent  from 
occasional  transient  Interviews  foriinlaTr- 
ful  and  Illicit  intercoane.  To  sustain  an 
Indictment  under  this  section,  the  evidence 
must  establish  cohabitation,  incladlniz  one 
or  mure  ax'ts  of  sexual  intercourse,  be> 
t ween  parties  not  lawfully  occupying  the 
situation  ol  husband  and  wife  toeach oth- 
er. "  The  evidence  showed  that  the  house 
at  which  the  appellant  and  the  woman 
named  in  tbe  indictment  resided  together, 
living  in  a  state  of  fornication  for  about  a 
year  and  a  half,  wan  also  the  home  of  the 
parents  of  the  appellant,  a,  married  man 
living  apart  from  bis  wife.  There  was  ev- 
idence from  which  the  Jnry  might  have 
found  that  the  woman  with  whom  the 
offense  was  committed,  during  some  por- 
tion  of  the  time,  acted  in  the  capacity  of  a 
working  girl  or  help,  doing  domestic  serv- 
ice in  the  household,  and  that  she  received 
some  wages  for  such  service  from  the  ap- 
pellant's father.  We  are  unable  to  regard 
tbe  performance  of  such  service,  and  the 
receipt  of  sncb  compensation  therefor,  as 
BuOicient  to  render  the  verdict  contrary  to 
the  evidence  otbwwise  sufficient.  This 
court  will  not  reverse  a  Judgment  upon 
the  evidence,  in  either  a  civil  or  a  criminal 
case,  if  the  evidence  fairly  tends  to  bus. 
tain  it.  Delbaney  v.  State,  115  lud.  499, 18 
N.  E.  Kep.  49.  The  Judgment  is  affirmed, 
with  costs. 

(1  Ind.  A.  8S) 

FBAZIEB  V.  GOAR. 

(AppeUate  Cvwrt  <!f  Iniiana.    April  8, 18B1.) 
Aniicals— RtmmRa  ax  Lahob— Impookdiko. 

1.  In  an  aotton  to  recover  possession  of  cer- 
tain horses,  and  for  damages  lor  the  detention 
thereof,  an  answer  which  seelts  to  Jnstify  defend- 
ant's taking  of  the  horses,  nnder  Bev.  St.  Ind. 
1881,  S  ati89,  providing  ttiat  any  animal  running 
ut  large  upon  any  unlnclosed  land  in  the  town- 
ship, which  is  not  permitted  to  be  pastured  by 
oi'der  of  the  county  commissioners,  may  be  talien 
up  and  impoanded  by  any  resident  of  the  town- 
ship, an  answer  whioh  showed  that  defendant 
was  then  a  resident  of  tbe  township,  hat  did  not 
show  that  he  was  sttoh  at  the  Ume  «f  taking,  Is 
insufScient 

i.  Kev.  St  Ind.  1881,  (  96.<t9,  providing  that 
domestic  animals  running  at  lar^e,  in  the  absence 
of  an  order  of  the  county  commissioners  author- 
izing them  to  be  pastured  on  the  unlnclosed  lands 
of  tbe  township,  maybe  talien  up  and  Imponnded 
by  any  resident  of  the  township,  is  not  inconsist- 
ent with  or  repealed  by  Act  March  7,  1887,  p.  88, 
malElng  It  the  duty  of  the  road  supervisors,  npon 
view  or  Information,  to  cause  certain  specified 
animals  running  at  large,  which  are  not  author- 
ized to  run  at  large  by  order  of  the  county  com- 
missioners, to  be  impounded. 

Appeal  from  circuit  court,  Clinton  coun- 
ty;  A.  E.  Paioe,  Judge. 

J.  V.  Kent,  George  Haj'nes,  and  J.  A. 
Sims,  for  appellant.  Doyal  &  Gard,  for 
appellee. 

Bi>AOK,  C.  J.  This  was  an  action  by  tbe 
appellant  against  the  appellee  for  the  re- 
covery of  the  possession  of  three  horses, 
and  damages  for  tbe  detention  thereof. 
The  appellee  answered  In  two  paragraphs, 
the  first  of  which  was  withdrawn.  A  de- 
murrer to  tbe  second  paragraph  was  over- 


ruled, and,  the  appellant  refusing  to  reply, 
Judgment  was  rendered  for  tbeappeliee  on 
demnrrer.  The  only  question  before  us  Is 
as  to  the  sufficiency  of  tbe  second  para- 
graph of  answer.  By  this  paragraph  tbe 
appellee  sought  to  Justify  bis  acts  charged 
in  tbe  complaint  by  showing  that  be  bad 
taken  and  detained  the  aniuiuls  pursuant 
to  the  provisions  of  the  statute  relating 
to  animals  running  atlarge.  Sections  2637. 
2648,  Rev.  St.  18S1.  Sections  2637  and  2B38 
provide  for  the  order  of  the  board  of  coun- 
ty commissioners, directing  und  specifying 
what  kind  of  animals  shall  be  allowed  to 
pasture  or  run  at  large  on  the  unlnclosed 
lands  or  public  commons  o(  any  township 
in  tbe  county.  Section  2639  in  as  follows: 
"Whenever  any  animal  shall  be  fonnd  run- 
ning at  large  or  pasturing  upon  any  of  the 
nnincl'ised  lands  orpublic  commonaofany 
township.  In  any  county  in  this  state, 
which  shall  not  be  specified  in  the  order  of 
the  board  of  commissioners  of  said  county, 
as  in  the  preceding  sections  provided,  to 
have  the  right  to  so  run  at  large  or  past- 
ure thereon,  any  person  being  a  resident 
of  said  township  shall  be  authorized  to 
take  up  and  impound  said  animal  in  any 
private  or  public  pound  within  said  town- 
ship." A  person  who  relies  upon  this 
statute  for  his  authority  in  taking  posses- 
sion of  an  animal  mnst  show  a  strict  com- 
pliance with  the  statute.  Nafe  v.  Lelter, 
103  Ind.  138.  2  N.  E.  Rep.  317;  Jones  v. 
Ctonser,  114  Ind.  887, 16  N.  E.  Rep.  797.  He 
must  sbow  that  at  the  time  he  took  up 
tbe  animal  he  was  a  resident  of  the  town- 
ship, 'the  answer  in  question  was  filed  on 
tbe  14th  of  November,  1887  and  it  showed 
that  the  appellee  was  then  a  resident  of 
tbe  township  In  which  the  animals  were 
taken  up  by  him,  but  it  did  not  show  that 
he  was  a  resident  of  that  township  at  the 
time  of  the  taking  up  of  the  animals, 
which,  by  the  complaint  and  the  answer, 
was  alleged  to  have  been  tbe  10th  of  Oc- 
tober, 1887.  The  answer  averred  the  giv- 
ing of  notice  in  writing  by  the  appellee  to 
tbe  appellant  of  tbe  taking  up  and  im- 
pounding and  tbe  posting  of  notices  of 
sale,  the  time  fixed  therein  for  tbe  sale 
being  seven  days  later  than  the  date  ot 
tbe  commencement  of  this  action;  and  It 
was  alleged  that  before  the  time  set  for 
the  sale  the  appellant  commenced  as 
action  ot  replevin  against  tbe  appellee  be- 
fore a  Justice  ot  the  peace,  and  by  virtue 
of  the  writ  issued  therein  took  possession 
of  the  horses,  and  has  since  retained  tfaem 
and  still  had  possession  of  them,  and  that 
said  proceedings  in  replevin  were  by  or- 
der of  the  court  dismissed.  It  does  not 
appear  whether  this  retaking  of  possea- 
sion  by  the  appellant  was  before  or  after 
tbe  commencement  of  tbe  action  at  bar. 
Whatever  might  bo  its  effect  if  the  retak- 
ing was  before  the  commencement  of  tbia 
action,  it  would  not  constitute  a  com- 
plete bar,  if  it  was  later  tban  tbe  com- 
mencement of  this  action.  Tbe  answer 
was  insufficient. 

It  Is  earnestly  argued  by  counsel  for  ap- 
pellant that  section  2639.8upra,iB  re()ealed 
by  the  act  of  March  7, 1887,  (Acts  1887,  p. 
88,)  whereby  it  is  made  the  duty  of  road 
supervisors,  upon  view  or  information, 
to  cause  certain  specified  domestic   uni« 
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mala  found  rannlng  at  large  apon  the 
roads,  coram  one,  or  nnlnclosed  lands 
within  their  respective  districts,  which 
are  not  authorized  to  rnn  at  large  by  or- 
der ot  the  board  of  connty  commissioners, 
as  by  law  provided,  to  be  impoanded, 
and  saeh  other  proceedings  had  as  re- 
quired by  the  provisions  of  chapter  11  of 
the  Keviaed  Statates  ol  18S1,  being  the  act 
concerning  animals  running  at  large,  of 
which  section  2639,  supra,  is  a  part;  the 
sapervlsor  being  made  liable  to  Snefor 
failure  to  perfurm  ench  duty.  It  is  insist- 
ed that  this  act  of  1887  must  be  regarded 
as  talcing  away  the  right  of  a  resident  of 
the  township  given  by  the  earlier  statute. 
The  official  duty  enjoined  upon  the  super- 
visor by  the  act  of  1887  Is  not  Incompati- 
ble with  the  right  conferred  on  any  resi- 
dent of  the  township  by  tlie  former  act; 
the  proceedings  required  by  which  on  the 
part  of  the  resident  are  referred  to  and 
adopted  by  the  later  act  as  those  which 
the  officer  must,  cause  to  be  had.  Addi- 
tional means  for  the  preventing  ot  the  run- 
ning at  large  of  certain  domestic  animals 
are  provided.  There  Is  no  Indication  that 
the  leglslatare  Intended  that  any  portion 
of  the  earlier  statute  should  not  remain 
In  force.  The  Judgment  is  reversed,  with 
costs. 


(1  iDd.  A.  41) 

Rbitkb  v.  Cumback  et  al. 

iAppeUate  Court  of  Indiana.    April  2, 1891.) 

Pbi:scipal  and  Surktt — Contribution. 

1.  Rev.  8t  Ind.  1831,  %i  1310,  1311,  providing 
that  any  person  bonnd  as  surety  upon  any  con- 
tract in  writing,  wbere  the  right  of  action  has 
aocrued,  may  require  by  notice  the  creditor  or 
obligor  forthwith  to  sue  on  the  contraot,  and 
that,  if  he  fails  to  do  so  within  a  reasonable  time, 
the  surety  shall  be  released,  has  no  bearing  upon 
the  rights  of  co-sureties  as  against  each  other; 
and,  where  several  sureties  have  taken  up  a  note 
when  due,  the  fact  that  another  surety  has  no- 
tified them  to  bring  suit  thereon  against  the  prin- 
cipal will  not  protect  him  in  an  action  for  oon- 
tribation  by  his  oo-saroties. 

8.  la  a  suit  against  a  co-surety  for  contribu- 
tdon  by  several  sureties  on  a  note,  who  ha.'e 
talcen  It  up  by  giving  another  therefor,  an  an- 
swer alleuiug  that  the  malcer  of  the  note  was  a 
corporation ;  that  the  plaintifls  were  directors, 
and  In  control  thereof;  that  they  combined  to- 
gether to  deprive  defendant  of  his  right  nader 
Rev.  St  Ind.  1881,  H  1210,  1311,  to  relieve  him- 
■eli  from  liability  by  notifying  the  payee  tu  bring 
salt  thereon,  and  to  prevent  him  from  having  the 
note  reduced  to  Judgment,  by  voluntarily  and 
without  compulsion  renewing  the  note  with  an- 
other, so  that  they  might  apply  the  assets  of  tho 
company  to  other  purposes;  that  the  company  had 
at  that  time  assets  sulHcient  to  pay  the  note,  bat 
that  they  had  been  otherwise  applied,— falls  to 
state  any  defense,  and  a  demurrer  thereto  was 
properly  sustained. 

Appeal  from  circuit  court,  Decatur  coun- 
ty; S.  A.  Bonner,  Judge. 

Ewing  &  Ewinff.  lor  appellant.  Miller 
A  Gavin,  for  appellees. 

RoBiKSO.v,  J.  This  was  an  action  for 
contribution.  The  complaint  is  by  Will- 
iam Cumback,  Ellas  R.  Forsyth, Samuel  B. 
Eward,  and  Marshall  Grover  against  the 
appellant.  The  eomplaint  alleges  that  on 
the  1st  day  of  April,  1886,  the  Greensburgfa 
Manufacturing  Company,  by  its  note  of 
that  date,  promised  tu  pay  COrtez  ICwing, 


cashier  of  the  Third  National  Bank  of 
Greensbureh, Ind., four  months  after  date, 
the  sum  of  $3,000,  with  7  per  cent,  interest 
after  matnrity ;  that.the  plaintiOn  and  de- 
fendant severally  Joined  with  said  manu- 
facturing company  in  the  executltinof  said 
note  as  its  accommodation  indorser; 
that  at  the  matnrity  of  the  note,  the  prin- 
cipal having  failed  to  pay  the  same,  the 
defendant  notified  In  writing  tbe  then 
bolder  thereof  to  institute  an  action  for 
its  collection;  that  thereupon  the  plain- 
tiffs, as  such  snretles,  Jointly  paid  said  note 
by  the  execution  to  the  holder  of  their 
promissory  note  for  the  full  amonnt  there- 
of, payable  four  months  after  date,  at  the 
Third  National  Bank  ofGreensburgh,  Ind., 
which  was  received  by  the  holder  in  full 
payment  and  satisfaction  of  said  prior 
note;  that  defendant  had  not  pold  plain- 
tiffs any  part  of  the  same,  and  that  there 
was  due  to  plaintiffs  from  defendant  his 
portion  of  said  debt.  A  copy  of  the  note 
was  filed  and  made  a  part  ot  the  com- 
plaint, and  was  signed  "Will  Cumback, 
President,"  and  by  the  appellees  and  the 
appellant.  The  appellant  demurred  to 
the  complaint,  which  was  overruled,  and 
then  answered  In  two  paragraphs.  The 
first  paragraph  admits  the  execution  uf 
the  note,  and  that  It  was  executed  as  al- 
leged in  the  complaint,  and  avers  that  the 
plaintiffs  were  all  directors  of  said  mann- 
faetnrlng  company, ard  constituted  a  ma- 
jority of  its  board  of  directors,  and  as 
such  controlled  its  affairs:  that  on  the 
matnrity  of  said  note  defendant  served 
written  notice  on  the  holder  to  the  effect 
that  be  was  surety,  and  would  claim  to  be 
dischnrged  unless  suit  was  brought  on  the 
note  without  delay;  that  said  company 
was  principal  In  the  note,  and  had  a  large 
amount  of  property  subject  to  execution, 
out  of  which  said  note  could  have  been 
satisfied  by  law;  that  when  the  notice 
was  served  the  plaintiffs  had  control  of 
said  company,  and  its  directors  combined 
together  to  prevent  the  defendant  from 
having  said  note  sued  upon  and  reduced 
to  Judgment,  and  from  having  the  assets 
of  said  company  reduced  to  the  payment 
of  said  note,  and  to  deprive  him  of  his 
remedy,  as  provided  by  sections  1210  and 
1211  of  tbe  Revised  Statutes  of  1881;  that 
plaintiffs,  without  defendant's  consent, 
voluntarily,  and  without  compulsion,  re- 
newed the  note  by  executing  in  lieu  there- 
of another  note  for  the  amount  then  due, 
which  note  was  payable  and  negotiable, 
as  stated  in  the  complaint ;  that,  although 
said  note  so  renewed  operated  bylaw  as  a 
payment  so  far  as  the  holder  was  con- 
cerned, said  plaintiffs  did  not  In  fact  pay 
said  debt,Jbnt  simply  changed  its  form,  for 
the  purpose  of  depriving  defendant  of  his 
statutory  remedy  as  surety,  and  for  the 
purpose  of  enabling  the  plaintiffs  to  apply 
the  assets  of  said  compan.y  to  purposes 
other  thai)  the  payment  of  said  note  on 
which  the  defendant  was  surety,  and  thoy 
did  apply  said  assets  to  other  uses  and 
purposes,  and  left  said  debt  unpaid.  A 
copy  of  the  notice  to  the  holder  of  the  note 
was  filed  with  and  made  a  part  of  the  an- 
swer, and  is  in  the  words  following:  "Ex- 
hibit A.  Greensburgh,  Ind.,  Aug.  13, 1886. 
To  tbe  Third  National  Bank  of  Greens- 
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bnrgh,  Indiana :  Take  notice  that  lam 
the  accommodation  aarety  of  tbe  Greens- 
bnrgh  Manufacturing  Company  and  its 
directors  on  a  note  for  $8,000,  payable  to 
yon,  and  due  Augu8tl8t-4tb,  1886.  You  are 
liereby  requested  to  proceed  without  de- 
lay to  collect  said  note,  or  I  will  claim  to 
be  discharged.  A.  Rbiteb."  The  second 
paragraph  of  the  answer  was  by  general 
denial.  The  appellees  demurred  to  the  first 
paragraph  of  appellant's  answer,  for  the 
caase  that  the  answer  did  not  state  facts 
sufflclent  to  constitute  a  defense  to  the  ac- 
tion. The  demurrer  was  sustained,  and 
proper  exceptions  taken;  whereupon  tbe 
appellant  withdrew  tbe  answer  of  general 
denial,  and,  n^nslng  and  failing  to  plead 
farther,  tbe  court  rendered  jadgment  as 
prayed  for  in  the  complaint. 

Bot  one  error  is  assigned,  vis.:  The 
court  erred  in  sustaining  the  demurrer  to 
the  second  paragraph  of  the  answer,  and 
in  rendering  final  Judgment  on  demurrer. 
The  appellant  earnestly  InslHts  that  the 
court  erred  In  sustaining  tbe  demurrer  to 
tbe  answer,  and  this  presents  the  material 
question  in  tbe  case;  that  is  to  say, 
whether,  under  tbe  statement  of  tacts  con- 
tained  In  the  answer,  tbe  appellant  hav- 
ing served  written  notice  on  the  holder  of 
tbe  note  to  sue,  pat  appellant  in  a  posi- 
tion to  d^end  in  an  action  for  contri- 
bution, or  whether  appellees  could,  after 
notice  by  appellant  qn  tbe  bolder  of  the 
note  to  sue,  take  ap  the  note  by  making 
tbe  one,  as  alleged  in  the  complaint,  pay- 
able in  bank,  and  thereupon  recover  from 
the  appellant  In  an  action  for  contribu- 
tion. The  execution  of  the  note  by  appel- 
lees. It  being  negotiable,  was  a  payment 
of  the  first  note,  and,  unless  some  other 
reason  existed,  gave  the  appellees  a  right 
of  action  against  appellant  for  contribu- 
tion. Sections  1210,  1211.  Rev.  St.  1881,' 
provide  that  any  person  bound  as  surety 
upon  any  contract  la  writing  for  tbe  pay- 
ment of  money  ur  the  performance  of  any 
act,  where  the  right  of  action  has  accrued, 
may  require,  by  notice  in  writing,  the 
creditor  or  obligor  forthwith  to  institute 
an  action  upon  tbe  contract,  and  if  the 
creditor  or  obligee  shall  not  proceed  with- 
in a  reasonable  time  to  bring  bis  action 
upon  sucb  contract,  and  prosecute  same 
to  judgment  and  execntlon,  the  surety 
shall  be  discharged  from  all  liability  there- 
on. For  anything  that  is  disclosed  In  the 
answer,  It  does  not  appear  that  an  action 
was  commenced  by  the  bank  on  the  note 
in  pursuance  to  said  notice;  nor  do  we 
think  such  fact  material.  The  statate 
has  no  bearing  upon  the  remedy  between 
co-sureties.  As  soon  as  the  debt  becomes 
due.  any  one  of  several  co-sureties  may, 
without  suit  or  compulsion,  pay  the  debt, 
and  recover  contribution  from  his  co-sure- 
ties. Tbe  appellant  notified  the  bank  to 
sue;  bis  co-sareties  were  not  bound  to 
await  suit ;  but  if  they  cbose,  as  they  did 
In  this  case,  could  pay  the  note  off,  and 
proceed  against  the  co-surety  for  contri- 
bution, or  tbe  appellant  could  have  pur- 
sued tbe  same  coarse.  All  of  the  co-sare- 
ties are  equally  liable  tor  the  whole  debt, 
and  a  payment  of  the  debt  by  any  one  of 
them  after  it  Is  doe,  and  without  compul- 
sion, is  in  no  B^nse  a  voluntary  payment. 


Brandt,  Sur.  8  S7;  Jadah  v.  Mieure,  S 
Blackf.  171.  When  the  note  matured,  un- 
der sections  1210,1211,  Rev.  St.  1881,  supra, 
appellant  bad  an  undoubted  right  to  give 
the  holder  notice  to  sue.  This  right,  bow- 
ever,  is  given  for  tbe  use  of  sureties  against 
the  bolder  of  obligations  signed  by  them, 
and  not  for  tbe  benefit  of  sureties  among 
themselves. 

Thus  far  we  have  put  tbis  opinion  upon 
tbe  ground  that,  when  tbe  appellant 
served  notice  upon  the  holder  of  the  note 
to  sue,  tbe  appellees  had  the  right  to  pay 
the  note  without  waiting  for  suit,  and 
bring  their  action  against  the  appellant 
forcontributioD.  Tbe  question  now  arises. 
Is  there  any  fact  averred  in  tbe  answer  to 
take  this  case  out  of  the  rule  as  stated? 
It  Is  Insisted  by  tbe  appellant  **  that  the 
directora  of  said  manufacturing  company, 
who  are  the  appellees,  combined  together 
to  deprive  the  appellant  of  his  statutory 
remedy,  and  to  prevent  him  from  having 
the  note  reduced  to  judgment,  and,  for  the 
purpose  of  enabling  them  to  apply  the  as- 
sets of  the  company  to  other  purposes, 
voluntarily,  and  without  compulsion,  re- 
newed the  note  with  another  payable  In 
bank;  that  the  company  had  assets  suffl- 
clent to  pay  the  note,  but  that  the  assets 
bad  been  otherwise  applied. "  It  will  be 
observed  that  there  la  no  allegation  in  the 
answer  charging  any  unlawful  act  on  the 
part  of  tbe  appellees.  Such  an  averment 
is  essential  to  constitute  fraud.  'Fraud 
cannot  be  predicated  upon  acts  which  the 
party  charged  has  a  right  by  law  to  do, 
nor  npon  the  non-performance  of  acts 
which  by  law  he  is  not  bound  to  do, 
whatever  may  be  bis  motives,  designs,  or 
purpose,  either  in  doing  or  not  doing  the 
acts  complained  of."  Insurance  Co.  v. 
Humphrey,  66  Ind.  560.  It  is  not  claimed 
in  the  answer  that  appellees  did  anything 
in  their  capacity  as  co-sureties  detrimental 
to  appellant  but  to  take  up  the  note  and 
bring  this  suit;  that  what  they  did  was 
in  the  cnpaclty  of  directors  in  tbe  compa- 
ny. It  does  not  claim  that  tbe  assets  ot 
the  company  were  In  any  manner  wasted, 
— what  became  of  them, — whether  they 
were  paid  out  on  indebtedness  or  other- 
wise. No  lien  is  claimed  in  equity  to  have 
them  applied  on  this  debt.  There  Is  no  al- 
legation as  to  the  solvency  or  Insolvency 
of  the  corporation  when  the  notice  to  sue 
was  served,  or  when  judgment  could  have 
been  obtained  against  it,  or  whether  the 
corporation  has  since  become  insolvent. 
We  think,  from  these  considerations,  tbe 
answer  failed  to  atate  faces  sufficient  to 
constitute  a  defense  to  the  action,  and 
that  tbe  demurrer  to  the  answer  waa  cor- 
rectly sustained  ;  tbatthecourt committed 
no  error  in  rendering  judgment  in  favor 
of  the  appellees  against  the  appellant. 
We  find  no  error  In  the  record.  Jadgmeat 
affirmed,  with  costs. 

(1  lad.  A.  u> 


Deweebr  v.  Bmilbt. 

(Appellate  Cmirt  of  Zndiano.    April  i,  1881.) 

Costs— W  t.tbss'  Fbbs— TAXiTioir. 

1.  A  party  plalntUt  is  not  oompeUad  to  dJa- 

charge  his  witnesses  when  he  has  rested  his  nase^ 

bat  miky  properly  wait  until  the  evidence  on  both 

sides  is  all  in,  especially  when  defendant  has 
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pot  in  afflrmatlTe  answers  In  support  of  which  he 
proceeds  to  offer  proof,  and  which  ma^  require 
evidence  in  rebattaL  und  an  order  taxing  plain- 
tiff with  the  cost  of  holding  his  witnesses  over 
till  the  close  of  the  evidence  is  error. 

2.  Where  a  witness  not  summoned  by  defend- 
ant or  examined  by  the  plaintiff  was  ordered  by 
nim  to  remain  over,  his  fees  were  properly  taxed 
against  the  plaintiff. 

3.  The  attendance  of  a  witness  sanimoned  by 
plaintiff,  but  not  examined  by  him,  and  of  one 
oalled  and  sworn  by  him,  bat  not  examined  upon 
any  of  the  isisnes  in  the  case,  is  properly  taxed 
against  plaintiff. 

Appeal  from  circuit  conrt,  Decatar  coun- 
ty; S.  A.  Bonner,  Judge. 

J.  S.  Hcobey,  for  appellant.  Bwlng  & 
Ewing,  for  appellee. 

Rrinhard,  J.  TberullDg  of  the  court  be- 
low, of  wbicn  the  appellant  complains, 
and  wbich  presentB  the  only  point  for  our 
consideration,  la  the  sustalnlnK  of  a  mo- 
tion of  the  appellee,  who  was  the  defend- 
ant below,  to  tax  to  tbeappellant  or  plain- 
tiff below,  who  bad  been  the  snccesBluI 
party  in  a  trial  before  that  tribunal,  a  por- 
tion of  the  fees  of  certain  witnesseB  in  the 
esse.  The  motion,  which  Is  duly  verified, 
is  ae  follows,  the  caption  omitted:  "The 
defendant  moves  the  court  to  tax  the  wit- 
ness fees  of  GritBtb  Ogden  to  the  plaintiff 
for  the  last  three  days  claimed  by  him, 
amounting  to  f3.75,  for  the  reason  that 
the  plaintiff  nsed  said  witness  on  the  first 
day,  and  required  him  to  remain  three 
more  days  without  using  him,  or  offering 
to  use  him,  any  further.  And  to  tax  the 
last  day's  fees  (fl.2n)  claimed  by  Merit 
Dorsey  to  plaintiff,  for  the  reason  that 
saJd  witness  waa  not  subpoenaed  by  the 
defendant,  and  not  examined  by  the  plain- 
tiff, and.  after  being  examined  by  the  de- 
fendant, was  discbarged  by  him  on  the 
third  day  of  the  trial,  and  not  further  used. 
by  [him,  but]  was  compelled  to  stay  by 
plalntiO.  And,  further,  to  tax  the  costs  of 
the  last  day  claimed  by  Olilton  .Tohnson. 
91.25,  and  the  two  last  days  claimed  [by] 
Charles  Johnson,  $2.50,  for  the  reason 
that  said  witnesses  were  kept  In  attend- 
ance after  being  examined  on  the  plain- 
tiff's original  case,  and  not  further  nsed 
by  him.  And,  farther,  to  tax  the  last  2 
days'  costs  claimed  by  Acquilla  Jones,  $2.- 
50,  to  plaintiff,  for  the  reason  that  he  was 
kept  in  attendance  said  twodays  without 
cause,  and  not  used.  And.  further,  to  tax 
the  costs  of  the  last  two  days  claimed  by 
Jacob  Doll  to  plaintiff,  f 2.50,  for  the  same 
reason.  And,  further,  to  tax  the  costs  of 
the  last  two  days  claimed  by  J.  W. 
Chambers  to  plaintiff  for  the  same  reason, 
¥2.50.  And,  further,  to  tax  the  costs  of 
the  last  day  claimed  by  J.  F.  Deweese  to 
plaintiff  for  the  same  reason,  $1.25.  And, 
further,  to  tax  the  costs  of  La  Fayette  Al- 
corn, a  witness  subpoenaed  by  plaintiff, 
^vho  claimed  his  attendance  for  four  days 
and  mileage,  in  all  $5.80,  for  the  reason 
that  he  was  subpoenaed  by  plaintiff  only, 
and  not  examined.  And,  further,  to  tax 
the  costs  of  J.  Q.  A.  Harrison  to  plaintiff, 
92.15,  for  the  reason  that  said  witness 
-was  not  examined  by  the  defendant,  nor 
subpoenaed  by  him,  but  was  called  by 
plaintiff  and  sworn,  but  not  examined  on 
any  matter  or  subject  relative  to  the  Is- 


sues in  this  case. "  Then  follows  the  oath, 
iurat,  etc.  To  this  motion  the  appellant 
filed  the  following  counter-afiidavit. 
"Said  plaintiff  appears  to  the  motion  to 
tax  costs  herein,  as  stated  In  defendant's 
motion,  and  thereupon  files  the  counter- 
aflSdavit  of  John  S.  Scobey  therein,  as  fol- 
lows, to-wit:  'John  S.  Scobey,  on  oath, 
says  that  he  was  the  sole  attorney  of  the 
plaintiff  on  the  trial  of  this  cause;  that 
said  trial  began  February  14, 1889,  that 
day  being  Thursday;  that  said  trial  con- 
tinued uutil  courtadjourned  on  Saturday, 
the  16tb,  over  till  Monday,  the  18th;  that 
on  Saturday,  the  leth,  deponent  did  say 
to  plaintiff  and  his  witnesses  that  they 
could  not  be  discharged,  for  the  reason 
that  the  evidence  on  the  defendant's  side, 
of  uflset,  counter-claim,  etc.,  was  then  be- 
ing beard,  and  did  not  close  for  defendant 
until  Monday;  and  that,  not  being  able 
to  see  or  know  what  case  the  defendant 
would  make,  the  defendant  himself  being 
then  on  the  witness  stand,  or  what  proof 
he  mlRht  offer,  which  on  the  part  of  plain- 
tiff should  be  rebutted  by  plaintiff,  there- 
fore his  (plaintiff's)  witnesses  could  not 
be  discharged  then,  or  at  any  time  until 
the  defendant's  evidence  closed;  and  said 
evidence  did  not  close  until  on  Monday. 
February  18,  1889;  and  he  further  says 
not.' "  The  affidavit  was  duly  signed  and 
sworn  to.  The  question  made  on  these 
two  aflSdavitswas  submitted  to  the  court, 
which,  as  we  have  seen,  sustained  the  mo- 
tion, and  ordered  that  all  the  costs  cov- 
ered by  the  appellee's  motion  should  be 
taxed  to  tbeappellant.    "Was this  error? 

It  appears  from  the  bill  of  exceptions 
that  the  trial  of  the  cause  In  which  this 
cost  waB  made  consumed  four  days,  be- 
ginning on  Thursday  of  one  week  and 
closing  on  Monday  of  the  next.  It  also 
appears  that  the  defendant  had  filed  an- 
swers of  set-off  and  counter-claim,  besides 
the  general  denial,  and  was  offering  evi- 
dence nnder  these  defenses  on  Saturday, 
when  the  conrt  adjourned  over  till  Mon- 
day. As  the  two  afBdavits  comprised  all 
the  evidence  upon  which  the  question  was 
submitted  to  the  court,  we  think  if  there 
was  any  evidence  contained  In  these  afBda- 
vlts  which  tended  to  sustain  the  court  m 
Its  ruling,  we  cannot  disturb  that  ruling; 
but  If,  on  the  other  hand,  there  is  any  item 
of  cost  that  was  taxed  to  the  appellant, 
and  as  to  that  item  there  is  no  evidence 
tending  to  sustain  the  court's  ruling,  it  is 
clearly  our  duty  to  remand  the  cause  to 
the  bircuit  court,  that  the  proper  order 
may  be  made,  which  will  be  found  to  be 
in  harmony  with  ourconclueions.  Tbeap- 
pellant having  recovered  judgment  in  the 
trial  of  the  cause  wherein  these  costs  were 
made,  that  judgment  wonld  ordinarily 
carry  with  it  the  costs  also;  and  if  the 
appellee  asserts,  as  he  does  here,  that  any 
portion  of  such  costs  should  be  taxed  to 
the  appellant,  it  devolves  upon  him  to 
show  that  snch  portion  of  costs  cumee 
within  some  one  ur  more  of  the  exceptions 
to  the  general  rule  just  stated.  There 
were  eleven  witnesses,  a  portion  of  each 
of'  whose  fees  the  court  ordered  to  be 
taxed  to  the  appellant.  All  of  these  wit- 
nesses but  three,  Dorsey,  Alcorn,  and  An- 
derson, were  appellant's   witnesses,  and 
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bad  been  examined  by  him  upon  his  orig- 
inal case,  and  then  ordered  to  remain  tlil 
the  evidence  was  closed.  In  aasessinii;  the 
coate  of  these  wltnessea  against  the  appel- 
lant, the  court  mast  ha^e  proceeded  npon 
the  idea  that  It  was  the  duty  ot  the  appel- 
lant to  discharge  his  witnesses  as  soon  as 
be  bad  rested  his  case,  and  before  the  de- 
fendant commenced  the  examination  of 
bis  witnesses.  The  appellee  has  not  fa- 
vored us  with  a  brief,  but  this  seems  to  be 
the  theory  of  the  appellee's  affidavit,  and 
we  find  nothing  in  either  ot  the  affidavits 
which  discloses  any  other  hypothesis.  In 
tbis  view  of  the  law  adopted  by  the  lower 
court  we  cannot  concur.  A  party  plain- 
tiff ordinarily,  when  he  has  concluded  the 
examination  of  a  witness  upon  his  orig- 
inal case,  is  not  compelled  to  discharge 
such  witness  until  the  evidence  on  both 
sides  has  been  closed.  Especially  is  this 
true  where  there  are  affirmative  answers 
In  support  of  which  the  defendant  pro- 
ceeds to  offer  proof,  and  which  may  re- 
quire testimony  in  rebuttal.  Before  the 
court  would  be  authorized  in  such  a  case 
to  order  the  taxation  to  the  plaintiff  of 
the  costs  of  keeping  such  witness  longer 
than  the  first  day,  provided  the  evidence 
was  not  concluded  on  that  day.  It  mnst 
be  made  to  appear  by  the  defendant  who 
asks  sueh  an  order  that  there  exists  some 
special  reason  why  this  should  be  done, 
and  no  such  reason,  we  think,  was  shown 
in  this  case.  The  plaintiff  cannot  be  pre- 
sumed to  anticipate  what  evidence  the  de- 
fendant will  or  will  not  produce.  We 
think  he  may  fairly  assume  that;  hisAvit- 
nesses  may  be  ne«ded  again  in  rebuttal, 
and  if  he  in  good  faith  retain  them,  and  it 
turns  out  tliat  no  evidence  has  been  given 
in  defense  which  requires  their  use  again, 
he  cannot  be  compelled  to  pay  the  expense 
ot  holdingsuch  witnesses  overtill  the  close 
of  tbe  evidence.  What  we  have  said  ap- 
plies to  the  costs  of  all  the  witnesses  ex- 
cept three,  vl«.,  Merit  Dorsey,  Lu  Fayette 
Alcorn,  and  J.  Q.  A.  Harrison.  Dorsey 
had  not  been  summoned  by  the  appellee, 
nor  was  he  examined  by  the  appellant. 
He  was  ordered  by  the  appellant  to  re- 
main over,  and  we  think  tbe  court  did 
right  in  ansesBing  the  cost  of  detaining 
him  toapi>ellant.  The  witness  Alcorn  had 
been  summoned  by  the  appellant,  but  was 
not  examined  by  him.  We  think  the  court 
committed  no  error  in  ordering  appellant 
to  pay  the  fees  ot  this  witness.  Harrison 
was  neither  subpoenaed  nor  examined  by 
appellee,  but  was  called  and  sworn  by  ap- 
pellant, but  not  examined  relative  to  any 
ot  tbe  issues  involved  in  the  case.  We 
think  tbe  court  properly  ordered  the  costs 
orcasioned  by  Ibis  witness  to  be  taxed  to 
tbe  appellant.  For  the  error  which  w© 
think  the  circuit  court  committed  in  sas- 
taining  tbe  appellee's  motion  to  tax  all 
the  costs  specified  and  set  out  in  the  mo- 
tion the  ruling  ot  tbe  court  is  reversed,  at 
the  costs  ot  tbe  appellee,  and  the  cause  is 
remanded  to  the  court  below,  with  in- 
structions to  overrule  said  appellee's  mo- 
tion as  to  the  taxation  of  the  fees  ot  all 
the  witnesses  therein  named,  except  those 
ot  Merit  Dorsey,  La  Fayette  Alcorn,  and 
J.  Q.  A.  Harrison,  and  to  sustain  the  ap- 
pellee's motion  to  tax  the  lees  of  said  Dor- 


sey, Alcorn,  and  Harrison  to  tbe  appel- 
lant, and  for  further  proceedings  not  In- 
consistent with  this  opinion. 


(t  Ind.  Ai>p. 
Bbattet  ▼.  O'Connor  «t  «.'.» 
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(jlppeUote  Court  (tfJndkma.   April  28, 189L) 

Fabtmsbs— AonoH  aoaihbt-Sivkbai.  Jduo- 
urnim. 

Where  defendants  are  sued  as  partners  for 
goods  furnished  to  the  partnersliip,  and  Judgement 
roes  by  default  against  one  of  tbem,  Bev.  SL 
Ind.  I  588,  authorizing  Judgment  to  be  given  "for 
or  against  one  or  more  of  several  defeDdanta," 
does  not  apply,  and  judgment  can  be  rendered 
against  the  other,  who  has  pleaded  to  the  action, 
only  after  a  verdict  based  on  evidence  of  bis 
Joint  liability  with  the  defaulting  defendant  ••  a 
partner. 

Appeal  from  superior  coart,  Marlon 
county;  L.  C.  Walker,  Judge. 

R.  Hill,  tor  appellant.  F.  Winter,  for  ap- 
pdlees. 

Black,  C.  J.  An  action  was  brought  by 
the  appellees,  as  partners,  against  tbe  ap- 
pellant, William  Beattey,  and  Henry  An- 
ton, as  partners,  on  an  account  for  goods, 
wares,  and  merchandise  sold  and  delivered 
to  the  defendants  under  their  firm  nam* 
and  style  ot  Beattey  &  Anton,  at  the  spe- 
cial Instance  and  request  of  the  defend- 
ants, and  upon  authority  given  by  tbem 
to  one  John  H.  Beattey,  who  managed 
their  affairs.  In  the  transcript  before  us, 
after  the  complaint  and  the  entry  show- 
ing the  assignment  ot  the  canse  to  special 
term,  the  clerk  had  inserted  a  memoran- 
dum, not  purporting  to  be  a  transcript  ot 
matter  ot  record,  but  being  an  informal 
statement  concerning  a  Judgment  by  de- 
fault and  an  appeal  to  the  supreme  court. 
The  record  then  shows  that  the  appellant 
91ed  an  answer  in  two  paragraphs ;  tbe 
first  being  a  general  denial,  and  the  sec- 
ond alleging  that  he  was  not  then,  and 
that  he  never  was  at  any  time,  a  member 
ot  tbe  firm  ut  Beattey  &  Anton,  mentioned 
in  the  complaint,  or  consented  to  bis  being 
held  out  as  such.  There  was  a  trial  by 
Jury,  and  upon  the  verdict  returned  Judg- 
ment was  rendered  against  the  appellant 
tor  $271.84.  The  appellant's  motion  for  a 
new  trial  was  overruled,  and  this  ruling  is 
assigned  as  error.  Among  the  instruc- 
tions given  by  the  court  to  the  Jury  was 
one  informing  the  Jury  that  Judgment  bad 
theretofore  been  entered  against  tbe  de- 
fendant Henry  Auton,  and  instructing 
that  "the  only  question  now  is  whether, 
under  the  evidence,  William  Beattey  is  lia- 
ble on  the  account  herein. "  It  is  assigned, 
among  the  reasons  stated  in  the  motion 
tor  a  new  trial,  that  the  verdict  Is  not 
sustained  by  sufficient  evldmce,  and  that 
it  is  contrary  to  law.  Also  that  the  court 
erred  in  modifying  one  of  tbe  Instractlons 
asked  by  the  appellant.  Werbave  exam- 
ined the  voluminous  record,  and  we  find 
the  evidence  insufficient  to  render  the  ap- 
pellant liable  asa  partner  of  Henry  Anton. 
The  appellees  contend  that  tbe  evidence  is 
sufficient  to  show  that,  it  the  appellant 
was  not  a  member  ot  tbe  firm,  the  goods 
in  question  were  pnrcbaaed  tor  him  by  bis 
agent,  and  that  tbe  only  question  is 
whether  the  purchase  was   made  under 

^Bebearlng  dented. 
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Bucb  drcamatances  as  to  render  the  appel- 
lant liable  for  tbem ;  and  reference  Is  made 
by  couoBel  to  the  provision  of  the  Code 
that  judgment  may  be  given  "for  or 
against  one  or  more  ot  several  defend* 
fcntB,"  (Eev.  St.  1881.  §  568;)  and  to  nu- 
merona  decisions  of  tbesupreme  court  hold- 
ing that  this  provision  authorises  the  ren- 
dition of  judgment  against  one  defendant 
on  a  complaint  founded  on  a  joint  cause 
of  action  agninst  two  or  more.  This  the- 
ory, that  the  appellant  might  be  held  lia- 
ble nnder  authority  given  by  him  to  an 
agent  to  bind  bim  individually  was  Intro- 
duced Into  the  instructions  to  the  Jury  by 
the' modification  assigned  as  a  reason  in 
the  motion  for  a  new  trial,  thereby  pro- 
ducing, ns  is  suggested  by  counsel  for  the 
appellees,  an  inconsistency  in  the  Instruc- 
IJons,  others  of  which  (regarded  by  coun- 
sel for  the  appellees  as  too  favorable  to  the 
appellant)  proceeded  upon  the  theory  that 
the  appellant  could  be  held  liable  only  as 
a  partner  ot  Auton.  The  appellant  made 
no  effort,  and  he  could  not  have  done  so 
anccessfully,  to  prevent  the  further  main- 
tenance of  the  action  against  him  because 
of  the  previous  rendition  in  the  same  ac- 
tion of  the  judgment  against  Auton.  That 
Judgment  did  not  prevent  the  further  pur> 
suit  of  judgment  against  the  appellant. 
Fattison  v.  Norrls,  29  Ind.  165;  Lawrence 
V.  Sample,  97  Ind.  53.  Contracts  of  part- 
ners are  joint  contracts,  and  partnership 
debts  are  joint  debts.  Crosby  v.  Jerolo- 
man,  87  Ind.  284.  It  has  been  held,  nnder 
oar  Code,  In  an  action  on  an  account,  the 
complaint  alleging  a  partnership  between 
the  defendants,  that  an  answer  denying 
the  partnership  did  not  tender  an  immair 
terlal  issue.  Dlckensheets  v.  Kaufman,  28 
ind.  251.  It  has  been  held  also,  that  when 
the  complaint  charged  defendants  as 
partners,  the  general  denial  required  the 
plaintitf  to  prove  all  the  defendants  liable 
as  partners.  Oraham  v.  Henderson,  85 
Ind.  195.  Under  the  Code,  If  several  de- 
fendants are  sued  jointly,  a  general- denial 
pnts  the  plaintiff  to  proof  of  the  Joint  lia- 
bility if  he  would  obtain  ajoint  judgment. 
Stafford  ▼.  Nutt.  51  Ind.  635.  The  provis- 
ion of  section  568,  supra,  that  Judgment 
may  be  given  for  or  against  one  or  more 
of  several  defendants,  applies  to  actions 
on  contract,  whether  Joint  and  several  or 
Joint  only,  as  well  as  to  actions  founded 
on  tort.  Hubbell  v.  Woolf,  15  Ind.  204; 
Fitzgerald  v.  Genter,  28 Ind.  238 ;  Stafford  ▼. 
Natt, supra;  Moyer  v.  Brand,  102  Ind.  301- 
806,  26  N.  B.  Rep.  125.  Defendants,  sued 
npibn  a  joint  cause  of  action,  U  liable 
at  all,  are  only  liable  jointly,  unless  there 
be  some  matter  going  to  the  personal  dis- 
charge of  one  of  them.  In  which  case  Judg- 
ment may  be  rendered  for  him,  and  yet 
there  might  bejudgment  against  the  other 
defendant.  Parties  so  sued  are  entitled  to 
have  the  judgment  rendered  against  them 
Jointly,  and  not  against  oue  of  them  alone, 
unless  It  be  established  that  one  is  not  lia- 
ble while  the  other  is  liable  on  the  con- 
tract. Mullendore  v.  Silvers,  84  Ind.  98; 
Lawrence  v.  Sample,  supra.  In  Fitzger- 
ald V.  Genter, supra, It  was  found  that  the 
d^endants  were  not  partners,  and  that 
the  defendant  Lawrence  Genter  was  not 
Indebted  to  the  plaintiff,  but  that  the  de- 


fendant Robert  Genter  was  indebted  to 
the  plaintiff.  It  was  accordingly  held  that 
Judgment  should  have  been  rendered  for 
the  plaintiff  against  Robert  Genter,  and 
for  Lawrence  Genter  against  the  plaintiff. 
As  was  said  in  Stafford  y.  Nutt,  supra: 
"It  the  plaintiff  do  not  prove  the  joint  lia- 
bility ot  defendants  Jointly  sued,  it  does 
not  follow  that  he  must  wholly  fall  in  his 
action;  tor,  as  was  said  in  Hubbell  r; 
AVoolf,  supra,  the  plaintiff,  under  the  stat* 
ute,  may  have  Judgment  against  one  or 
more  of  the  defendants,  if  he  shall  make 
ont  a  good  cause  of  action  against  tbem, 
although  he  fall  as  to  the  others. "  In  the 
case  last  mentioned  language  of  Sklden, 
J.,  in  Blodget  v.  Morris,  14  N.  Y.  482,  was 
quoted  in  part  as  follows:  "The  object  of 
the  provision  obviously  is  to  prevent  a 
plaintiff  who  proves  a  good  cause  of  ac- 
tion against  a  part  ot  the  defendants,  but 
not  against  the  others,  from  being  put  to 
the  expense  and  delay  of  a  new  action.  It 
was  not  intended  to  change  the  luw  in 
any  other  respect. "  In  Draper  v.  Vanhorn; 
12  Ind.  852.  referring  to  section  868  ot  the 
Code  ot  1852,  being  section  568  of  the  Code 
of  1881,  (Rev.  St.  1881,  §  568,)  it  was  said 
that  "the  court  may  render  Judgment  for 
one  of  several  Joint  plaintiffs,  and  against 
the  others;  •  •  •  and  so  of  defend- 
ants." In  Graham  ▼.  Henderson,  supra. 
It  was  said:  " It  is  only  where  the  court 
or  Jury  finds  tor  some  ot  the  defendants 
and  against  tbe  others  that  Judgment  can 
be  BO  rendered. "  There  being  a  subsisting 
Judgment  against  the  appellant's  co-de- 
fendant, Auton,  rendered  In  the  same  ac- 
tion  upon  the  Joint  csuseot  action  stated 
in  the  complaint,  the  provision  of  the 
Code  in  question  was  not  applicable  lo 
support  of  a  Judgment  against  the  appel« 
lant.  To  obtain  a  Judgment  against  bim, 
there  must  have  been  a  verdict  based  up 
on  evidence  establishing  his  joint  liahllit; 
with  Auton  as  bis  partner.  Tbe  Judgment 
against  tbe  appellant  Is  reversed,  with 
costs,  and  the  cause  is  remanded  lor  a 
new  trial. 


Wood 


(1  Ind.  App.  215) 

Dabnku.  et  al. 


(AppeUate  Court  of  Indiana.  April  28, 1891.) 
BxPLBViN — Plxadiso — DsacBiPTioir  or  Pbofbrtt. 
In  replevin  for  a  horse  s  oomplaint  is  saffl- 
oient  as  to  oiesurlptlon  which  describes  the  prop- 
erty as  "one  gray  horse,  six  years  old  this  spring, 
about  \6}i  hands  high,  with  a  small  knot  about 
half-way  between  the  right  nostril  and  riprht  eye, 
near  tbe  front  of  face  or  nose,  with  coUur-mark 
on  top  ot  neck,  dark  mane  and  tail,  with  top  end 
of  tail  lighc  in  oolor. " 

Appeal  from  drcnlt  court,  Lawrence 
county:  E.  D.  Pbarbon,  Judge. 

W.  H.  Edwarda  and  Joseph  Qilea,  for 
appellant. 

New,  J.  The  only  question  presented  in 
this  case  by  tbe  appellant's  assignment  ol 
error  is  the  overruling  by  tbe  court  below 
of  tbe  demurrer  to  thecom  plaint.  The  ap- 
pellees sued  the  appellant  in  the  circuit 
court  to  recover' possession  of  a  certain 
gray  horse,  ot  which  the  appellees  say  they 
are  the  owners  and  entitled  to  the  posses- 
sion, and  which  the  appellant  has  the  pos- 
session of  without  right,  and  aniawfoUj 
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detains  from  the  appellees.  IsBaeB  baring 
been  joined  by  a  general  denial  ottbe  com- 
plaint thern  was  a  trial  by  jury,  wltb  ver- 
dict Intbe  usual  form  in  favor  of  the  appel- 
lees. Over  a  motion  for  a  new  trial,  made 
by  the  appellant,  and  an  exception,  the 
court  rendered  judgment  conformable  to 
the  verdict.  The  only  question  dlHcassed  by 
counsel  for  the  appellant  is  that  the  court 
erred  iii  overruling  the  demurrer  to  thecom- 
plaint,  thecontention  being  tliat  the  horse 
Is  not  sniBciently  described.  In  the  case 
of  James  v.  Fovrler,  90  Ind.  664,  which,  like 
this,  was  an  action  of  replevin  commenced 
In  the  circuit  court,  the  court  say:  "Mere 
uncertainty  in  the  description  of  the  prop- 
erty sought  to  be  recovered  will  afford  no 
sufficient  ground  forsustaininga demurrer 
to  the  complaint."  The  particular  de- 
scription required  by  section  1267,  Rev.  St. 
18H1,  relates  to  the  affidavit  which  the 
plaintiff  Is  required  to  make  where  be  de- 
sires the  immediate  delivery  of  the  proper- 
ty to  blm.  Such  an  affidavit  was  filed  In 
this  case,  but  it  is  separate  from  the  com- 
plaint. Uncertainty  of  description  in  such 
cases  could  be  cared  by  motion  in  the  trial 
court  for  a  more  particular  description. 
But  even  if  uncertainty  of  description 
<.'ould  be  taken  advantage  of  by  demurrer, 
we  do  not  think  the  complaint  In  this  case 
vulnerable  in  that  respect.  The  descrip- 
tion of  the  horse  as  given  in  the  complaint 
is  as  follows :  "  One  gray  horse,  six  years 
old  this  spring,  about  sixteen  and  one- 
fourth  hands  high,  with  a  small  knot 
about  half-way  between  the  right  nostril 
and  right  eye,  near  the  front  of  face  or 
nose,  with  collar-mark  on  top  of  neck, 
dark  mane  and  tail,  with  top  end  of  tail 
light  in  color."  This  description  would 
seem  to  be  ample  for  purposes  of  identity. 
Judgment  affirmed,  with  cQsts. 

(1  Ind.  A.  a)4)  

Sandford  Tool  A  Fork  Cu.  t.  Muixen. 

(Appellate  Court  cf  Indiana.    April  28, 1S91. ) 

AppbaIi— Rboosd— Plb  ADiao— Am  bnsmint— 
TBiAii — ^DiBECTua  Verdict. 

1.  The  appellate  court  cannot  consider  the 
evidence  when  the  bill  of  exceptions  merely  re- 
cites that  it  contains  "all  the  testimony  given  to 
the  ]  ury. " 

2.  In  an  action  for  false  Imprisonment  it  is 
not  error  to  allow  plaintiff  to  amend  his  com- 
plaint to  conform  to  the  evidence,  when  the  only 
change  therein  relates  to  the  crime  on  which  the 
alleged  imprisonment  was  based. 

8.  In  suoh  case  it  is  not  error  to  fbil  to  re- 
swear the  jury,  as  no  new  cause  of  action  is  sab- 
mitted  to  them. 

4.  Under  the  rule  of  the  supreme  court  of  In- 
diana, providing  thafwhen  interrogatories  to  be 
propounded  to  the  jury  have  been  presented  to  the 
court  by  ar  party  after  the  commencement  ol  the 
argument  of  the  cause  there  is  no  error  in  refus- 
ing to  submit  them  to  the  jury, "  there  is  likewise 
no  error  in  refusing  to  direct  the  jury  to  find  a 
special  verdict  where  the  motion  therefor  is  made 
alter  argument  on  the  instructions  requested. 

Appeal  from  superior  court,  Vigo  coun- 
ty ;  J.  M.  Ai.LKN,  Judge. 

Bnena.  V.  Mnraball  and  McNutt  <ft  Mc- 
Natt,  for  appellant.  Fitria  &  BamUl,  for 
appellee. 

Robinson,  J.  This  was  an  action  for 
false  impiisonment.  The  appellant  was 
the  defendant  in  the  court  below.    The 


complaint  alleges  that  the  appellant's 
officers  and  agents  caused  und  procured 
appellee's  arreut  and  imprisonment  on  th« 
charge  of  larceny  falsely  preferred.  The 
appellant  answered  thecumplaiiit  in  three 
paragraphs:  First,genwalden\til;  serond, 
alleging  compromise  and  settlement  ot  the 
cause  of  action ;  third,  justification  ol  the 
arrest  and  imprisonment.  A  demurrer 
was  sustained  to  the  third  paragraph  ot 
the  answer,  and  excepted  to.  The  appel- 
lee replied  by  general  denial  to  the  second 
paragraph  ot  the  answer.  The  cause  was 
tried  by  a  jury.  After  the  evidence  had 
been  heard,  and  while  the  court  was  con- 
sidering the  instructions,  appellee  asked 
leave  to  amend  his  complaint  and  ten- 
dered an  amended  complaint,  which  the 
court,  over  the  objection  and  exceptions 
ot  appellant,  allowed  filed.  Appellant  de- 
murred to  the  amended  complaint.  The 
demurrer  was  overruled  and  excepted  to. 
Appellant  then  asked  leave  to  refile  an- 
swer, which  the  court  granted  as  to  the 
first  and  second  paragraph  and  denied  as 
to  the  third,  and  the  appellant  excepted. 
Appellant  then  objected  to  proceeding  un- 
der the  submission  had  under  the  plead- 
ings as  originally  formulated.  Court 
overruled  the  objection,  which  was  ex- 
cepted to.  Before  the  court  proceeded  to 
instruct  the  jury  the  appellant  re<iuested 
the  court  to  direct  the  jury  to  return  a 
special  verdict,  which  request  tlie  court 
denied  and  overruled  for  reasons  herein- 
after shown  in  the  record.  Appellant 
asked  that  instructions  1  to  6  be  given, 
which  were  refused  by  the  court.  The 
court,  on  its  own  motion,  charged  the 
Jury.  The  jury  returned  a  verdict  for  ai>- 
pellee,  assessing  bis  damages  at  $800. 
Appellant  filed  a  motion  for  new  trial, 
which  was  overruled  and  excepted  to, 
and  then  made  a  motion  In  arrest  of 
Judgment,  which  was  overruled  and  ex- 
cepted to.  Thereupon  the  court  rendered 
judgment  upon  the  verdict. 

Before  considering  the  assignment  of  er- 
rors as  discussed  by  the  appellant,  and 
for  the  purpose  of  ascertaining  what  ques- 
tions are  saved  in  the  record,  we  will  de- 
termine the  claim  made  by  the  appellee, 
that  the  evidence  on  the  trial  of  the  cause 
Is  not  properly  in  the  record.  The  appel- 
lee's counsel,  among  other  reasons  why 
the  evidence  is  not  in  the  record,  press  for 
our  consideration  that  it  is  stated  in  the 
bill  of  exceptions,  "and  this  is  all  the  tes- 
timony given  to  the  jury;"  and  that  there 
is  no  statement  "that  this  was  all  the 
evidence  given  in  the  cause. "  It  is  unnec- 
essary to  look  to  other  objections  urged 
by  the  appellee  to  the  bill  ot  exceptions. 
Under  the  authorities,  we  cannot  consider 
the  evidence  in  the  record.  McDonald  v. 
Elfes,  61  Ind.  2711-284;  Printing  Co.  v. 
Moras,  60  Ind.  153-157;  Sassengut  v.  Posey, 
67  Ind.  40»^-412;  Ingel  v.  Scott,  86  Ind. 
518-520;  Barley  v.  Dunn,  86  Ind.  2S»;  Kley- 
la  v.  State,  112  Ind.  146, 13  N.  £.  Rep.  255: 
Mattlnger  v.  Railway  Co.,  117  Ind.  136, 
19  N.  E.  Rep.  733.  We  will  now  proceed 
to  consider  the  errors  discussed  by  the  ap- 
pellant, which  are  saved  in  the  record,  in 
the  order  In  which  they  are  presented.  It 
is  contended  by  the  appellant  that  the 
trial  court  erred  in  allowing  appellee  to 
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amend  his  complnint  after  the  eridence 
was  all  Id,  by  which  amendment  appellee 
set  out  a  new  and  diHerent  cauRe  uf  ac- 
tion from  that  set  forth  In  the  complaint, 
on  which  iBsne  bad  been  Joined,  and  the 
evidence  heard.  After  the  evidence  was 
concluded,  and  while  the  court  was  bear- 
ing: discussion  on  instructions  whirh  ap- 
pellant had  requested  should  be  settled 
and  determined  by  the  court  before  argu- 
ment of  the  cause,  the  appellee  asked  leave 
to  amend  bis  complaint  to  conform  to  the 
evidence,  which  request  the  court,  after 
having  taken  the  same  under  advisement, 
and  the  appellee  havinc  tendered  his 
amended  complaint  and  asked  leave  to  flie 
the  same,  allowed  said  amended  complaint 
to  be  filed  over  the  objections  and  excep- 
tions of  the  appellant.  The  amended  com- 
plaint differed  from  the  one  upon  which 
the  Issup  was  Joined  in  this,  to-wit,  the 
words  "that  the  plaintiff  had  committed 
the  crime  of  larceny"  not  appearing  in  the 
amended  complaint.  The  amended  com- 
plaint made  no  material  difference,  as  the 
material  facts  in  the  actions  for  false  im- 
prisonment are  the  unlawful  arrest  and 
wrongful  imprisonment.  The  crime  with 
which  the  party  is  charged  can  make  no 
difference  If  the  arrest  was  unlawful  and 
the  imprisonment  wrongful.  The  amend- 
ed complaint  did  not  change  the  form  of 
the  action,  or  plead  a  new  or  different 
canse  of  action.  It  Is  well  settled  as  a 
mieof  practice  In  this  state  that  "it  Is 
within  the  discretion  of  the  court  to  per- 
mit the  complaint  or  other  pleading  to  be 
amended  dnringthe  trial  of  a  cause;  and 
in  such  case,  unless  the  record  shows  by 
affidavit  or  other  evidence  that  the  op- 
posite party  whs  misled  or  prejudiced  by 
snch  amendment,  and  in  what  respect,  the 
ap{)ellate  court  will  conclude  that  he  was 
not  prejudiced  either  by  such  amendment 
or  by  leave  of  the  court  to  make  such 
amendment."  Burr  v.  Mendenhall,  49 
Ind.  496-498;  Railway  Co.  v.  Jones,  103 
Ind.  388.  389.  «  N.  E.  Rep.  8;  Child  v. 
Swain,  69  Ind.  280-238:  Town  of  Martins- 
ville y.  Shirley,  84  Ind.  546;  Burns  v. 
Fox.  118  Ind.  205, 14  N.  E.  Rep.  541.  Ap- 
pellant claims  that  the  court  erred  in 
overruling  appellant's  objection  to  the 
cause  proceeding  on  the  amended  com- 
plaint and  the  issue  Joined  thereon,  and 
in  directing  said  cause  to  proceed  with- 
out reswearing  the  Jury.  There  Is  noth- 
ing In  the  record  that  saves  the  question 
attempted  to  be  raised  in  the  court  pro- 
ceeding with  the  trial  without  reswearing 
the  Jury.  Appellant  did  not  ask  to  have 
the  Jury  resworn.  There  was  no  new 
cause  of  action  submitted  to  the  Jury. 
There  was  no  error  in  not  reswearing  the 
Jury.  The  appellant  did  object  to  pro- 
ceeding with  the  trial  of  the  cause  after 
the  amended  complaint  was  filed ;  but  ap- 
pellant did  not  show,  or  make  any  effort 
to  show,  that  he  was  misled  or  preju- 
diced by  the  amended  complaint.  There 
was  no  error,  under  this  state  of  facts,  in 
the  court  proceeding  with  the  trial.  The 
contention  is  then  made  by  the  appellant 
that  the  court  erred  in  refusing  to  instruct 
the  Jury  to  return  a  special  verdict.  The 
nppellant  made  a  motion  In  writing  that 
the  Jury  be  directed  to  return  a  special 
v.27M.R.no.5— 29 


verdict,  to  which  motion  and  request  ths 
appellee  objected,  which  objection  was 
sustained  by  the  court,  and  the  court  re- 
fused to  direct  the  Jury  to  find  a  special 
verdict,  on  the  ground  that  inasmuch  as 
the  appellant  had,  when  the  evidence  was 
all  In,  and. before  argument  began,  re- 
quested the  court  in  writing  that  the 
court  should  instruct  the  jury  in  writing, 
and  that  the  Instructions  be  settled  before 
argument,  and  thereupon  both  sides  sub- 
mitted Instructions,  and  asked  that  they 
be  given,  but  before  the  amendment  of 
the  complaint  hereinbefore  mentiuned  wns 
made,  and  which  instructions  the  court 
before  argument  had  passed  upon,  and 
some  of  which  were  read  and  comment- 
ed upon  as  instructions  the  court  would 
give  the  jury  by  plaintiff's  counsel  in  his 
closing  argument,  the  request  came  too 
late.  Section  646,  Rev.  St.  1881,  governs 
cases  of  this  character,  and  as  to  the 
proper  time  when  Interrogatories  may  be 
propounded  to  a  jury,  the  supreme  court 
has  established  tberule:  "  When  Interrog- 
atories to  be  propounded  to  the  jury  have 
been  presented  to  the  court  by  a  party 
after  the  commencement  of  the  argument 
of  the  cause  there  is  no  error  in  refusing 
to  submit  them  to  the  Jury. "  This  rule  ia 
reasonable  and  just.  The  triul  court 
should  have  some  discretion  In  such  cases, 
and  only  be  held  responsible  for  the  abuse 
of  such  discretion.  The  time  for  the  pres- 
entation of  interrogatories  and  special 
instructions,  as  a  question  of  practice,  is 
well  settled.  We  can  see  no  reason  why 
the  same  rule  should  not  apply  to  special 
verdicts.  See  Ollam  v.  Shaw,  27  Ind.  388; 
Malady  v.  McEnary,  30  Ind.  273-277 ;  Glas- 
gow V.  Hobbs,  52  Ind.  230, — upon  the  par- 
ticular question  as  to  when  the  trial  court 
may  dirert  the  jury  to  find  a  special  ver- 
dict. It  U  held  in  the  case  of  Johnson  v. 
Culver,  116  Ind.,  on  page  290,  19  N.  E. 
Rep.  136,  that  "it  was  not  an  abuse  of  dis- 
cretion on  the  part  of  the  trial  court  to  di- 
rect a  special  verdict  after  instructions 
had  been  anked  and  argued.  It  was  dis- 
cretionary with  the  court  at  that  stage 
of  the  proceeding  to  refuse  or  to  grant  the 
request  for  a  special  verdict. "  There  was 
no  error  by  the  court,  considering  the 
stage  of  the  case,  when  appellant  made 
the  motion  to  direct  the  Jury  to  return  a 
special  verdict.  In  overruling  said  motion. 

The  appellant  further  contends  that  the 
court  erred  in  refusing  to  give  instructions 
2  and  5.  As  we  have  held  in  this  opinion 
that  the  evidence  is  not  in  the  record,  no 
available  error  can  be  predicated  upon 
the  Instructions  refused ;  for,  even  it  they 
state  the  law  correctly,  tbeappellatecourt 
will  presume  they  were  properly  refused  as 
inapplicable  to  the  case  made  by  the  evi- 
dence. Railway  Co.  v.  Harrigan,  94  Ind. 
245:  Johnson  v.  Wiley,  74  Ind.  233. 

Appellant  made  a  motion  for  ven/re  <feii o- 
vo,  founded  on  two  causes:  F/rst,  because 
the  trial  court  allowed  appellee  to  umend 
his  complaint  to  conform  to  the  evidence; 
and,  second,  because  the  court  refused  to 
direct  the  jury  to  find  a  special  verdict. 
This  motion  was  correctly  overruled.  A 
yeairede  novo  Is  not  proper  for  the  causes 
assigned.  It  is  only  proper  when  there  Is 
some  defectin  the  verdict  of  the  Jury  orflnd- 
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Ins  of  tbe  court.  McCllntock  v.  Theim,  74 
Incl.200.  We  do  not  think  It  necessary  to 
refer  at  any  lenigrth  to  the  claim  ot  the  appel- 
lant as  to  the  Insufficiency  of  the  amended 
complaint.  No  valid  objecttou  la  pointed 
out  to  it.  It  was  clearly  sufficient  as  be- 
ing against  a  corporation  in  all  of  the 
averments  under  tbe  following  cases:  Ex- 
press Co.  y.  Patterson,  73  Ind.  430 ;  Rail- 
road Co.  V.  Jackson,  81  Ind.  19;  Railway 
Co.  V.  Savage,  110  Ind.  156-159,  9  N.  E. 
Rep.  85.  There  are  other  questions  pre- 
B'<?nted  in  appellant's  brief  arising  out  of 
the  evidence;  but,  as  the  evidence  is  not 
properly  in  the  record,  we  cannot  consider 
them.  There  is  no  error  in  the  case  for 
which  it  should  be  reversed,  and  the  case 
must  be  afBrined,  and  is  affirmed,  at  coat 
ot  the  appellant. 

(138  lU.  87)  • 

Hawk  v.  Cbicaoo,  B.  &  N.  R.  Co. 
{Suvreme  Court  of  lUinois.    Hay  18,  1891.) 

IKTBKMKDIATB  APPEI.LA.TB  COURTS  —  FiKDINQB  09 

Fact— Record. 
Starr  &  C.  111.  St.  c.  110,  par.  88,  provides 
atitA,  if  the  final  determination  of  a  cause  by  the 
appellate  court  is  made  as  ttie  result  of  a  find- 
ing of  facts  different  from  that  of  the  trial  court, 
"it  shall  be  the  duty  of  such  appellate  court  to 
reeile,  in  its  final  order,  judgment,  or  decree,  the 
facts  as  found,  and  the  judgment  of  the  appel- 
late court  shall  be  final  ancf  oonolusive  as  to  all 
matters  of  fact."  Held,  that  in  such  a  case, 
where  the  appellate  court  fails  to  so  recite  the 
facts  as  found,  its  judgmentwill  be  reversed,  and 
the  cause  remanded,  in  order  that  the  finding 
may  be  incorporated  in  the  judgment,  to  enable 
the  supreme  court  to  review  the  questions  of  law 
arising  thereon. 

Appeal  from  appellate  court,  second  dis- 
trict. 

George L.  Hoffuiaajor appellant.  James 
Shaw,  for  appellee. 

Shops,  J.  Appellant  brought  this  ac- 
tion in  the  Carroll  circuit  court,  to  recover 
damages  for  personal  injury  resulting 
from  the  alleged  negligence  gf  the  servant 
of  a  connecting  line  of  road,  which  was  to 
complete  appellee's  contract  of  carriage. 
The  trial  resulted  in  a  verdict  and  judg- 
ment for  appellant  for  $6,000.  On  appeal 
to  the  appellate  court  of  the  second  dis- 
trict this  judgment  was  reversed,  without 
remandmeut,  and  this  appeal  is  from  that 
judgment.  Upon  looking  into  the  record. 
It  is  apparent  that  the  judgment  of  the 
circuit  court  was  predicated  upon  the 
finding  of  fact  that  the  railroad  company 
was  guilty  of  negligence  from  which  the 
Injury  to  appellant  resulted,  while  he  was 
In  the  exercise  of  ordinary  and  proper  care 
for  his  own  safety,  as  alleged  in  his  decla- 
ration. In  the  briefs  of  counsel  in  this 
court.  It  is  contended,  on  one  side,  that 
the  findings  of  fact  by  the  lower  court  are 
sustained  by  the  evidence,  while,  on  tbe 
other,  it  Is  urged  that  tbe  contrary  hold- 
ing of  tbe  appellate  court  is  sustained. 
Looking  into  the  opinion  of  the  latter 
court,  as  we  do  for  this  purpose,  we  find 
a  single  legal  question  discussed,  and  that 
not  necessarily  conclusive  of  the  right  of 
recovery,  while  there  is  an  elaborate  dis- 
cussion of  the  facts,  and  apparently  a  de- 
termination diametrically  opposite  to  the 
facts    as  necessarily  found   by  the   trial 


court,  both  as  to  the  negligence  of  tbe  rail- 
road company  ai)d  of  appellee.  The  case 
is  not  reversed  for  error  of  law,  but  is,  ic 
is  manifest,  solely  as  the  result  of  the  find- 
ing o(  controlling  facts  by  the  appellate 
court  differently  from  the  finding  of  tbe 
trial  court.  Thestatute  applicable  Inauch 
cases  provides:  "If  any  final  determina- 
tion of  any  cause  •  *  *  shall  be  made 
by  tbeappelIatecnart,aB  the  result,  wholly 
or  in  part,  ot  the  finding  uf  tbe  facts  con- 
cerning the  matter  in  controversy,  diOer- 
ent  from  the  finding  of  the  court  from 
which  such  cause  was  brought  by  appeal 
or  writ  of  error,  it  shall  be  tbe  duty  ot 
such  appellate  court  to  racite,  in  its  final 
order,  judgment,  or  decree,  the  facts  as 
found,  and  the  judgment  of  tbe  appellate 
court  shall  be  final  and  conclusive  as  to 
all  matters  of  fact  in  controversy  in  sucb 
cause. "  Paragraph  88,  c.  110,  Starr  &  C.  St. 
In  sucb  cases  tbe  court  is  precluded  by 
statute  from  considering  any  errors  a»- 
signed,  calling  in  question  the  determina- 
tion of  the  appellate  court  upon  contro- 
verted questions  of  fact,  and  is  restricted 
to  re-examlnation  of  the  case  upon  ques- 
tions of  law  only.  Paragraph  90,  Id.  The 
parties, in  caseswhure  an  appeal  lies  from, 
or  writ  of  error  is  prosecuted  to,  the  ap- 
pellate court,  have  the  right  to  take  the 
judgment  of  this  court  upon  tbe  law  aris- 
ing upon  the  tacts.  If,  however.  It  ap- 
pears that  the  law  has  been  applied  im- 
properly upon  the  tacts  found  by  the  ap- 
pellatecourt, and  recited  lu  thefinal  order, 
judgment,  or  decree,  it  will  be  the  duty  of 
this  court,  on  review  of  such  questions  ot 
law,  to  reverse  tbe  judgmentof  that  court. 
When  the  facts  are  found,  it  is  always  a 
question  ot  law  as  to  what  judgment 
should  follow.  It  is  manifest,  therefore, 
that  it  was  tbe  duty  ot  the  appellate  court 
to  recite,  in  its  final  judgment,  its  finding 
in  respect  of  every  controverted  fact  con- 
cerning every  material  issue  submitted  to 
the  trial  court,- and  material  and  neces- 
sary to  the  maintenance  of  Its  judgment, 
which  It  found  differently  from  the  trial 
court.  Tenney  v.  Foote,  95  111.  99 ;  Gray  v. 
Agnew,  Id.  815;  FitsHimmons  v.Cassell,  98 
III.  332;  Insurance  Co.  v.Scammon,  123  III. 
601,  U  N.  E.  Rep.  666;  Machine  Co.  v.  Bu- 
randt,  (III.)  26  N.  E.  Rep. 588.  (not  yet  offi- 
cially reported;)  Jones  v.  Fortune,  128  111. 
518,  21  N.  £.  Bep.  523;  Coal  Co.  v.  Peck,  105 
111.  529. 

In  no  other  way  can  the  question  of  law 
arising  thereon  be  properly  presented  to 
this  court  tor  consideration.  Where  there 
is  a  recital  of  the  facts  controlling  some  of 
the  issues,  and  no  recital  of  facts  as  to 
other  issues,  it  may  be  presumed  that  the 
appellate  court  found  in  respect  ot  tbe  lat- 
ter as  did  the  trial  court,  as  was  done  la 
Hayes  v.  Insurance  Co.,  (111.)  18  N.  E. 
Rep.  322;  but,  where  there  are  no  find- 
ings properly  contained  in  the  record,  there 
is  nothing  upon  which  any  queslion  can 
be  raised  in  this  court.  While,  therefore, 
the  judgment  of  the  appellate  court  is  con- 
clusive and  final  as  to  all  controverted 
questions  of  fact  arising  in  tbe  cause,  its 
action  is  subject  to  review,  and  its  records 
must  be  so  made  as  to  fairly  present  the 
ultimate  facts  arising  upon  and  control- 
ling tbe  several  Issues  presented  by  tbe 
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pleadiog;,  and  upon  which  the  judgment 
uf  tiie  trial  court  was  based.  We  am 
asked  to  dutermlne  the  facts  from  the  evi- 
dence lieard  by  the  trial  cuort,  and  to  find 
ther^rom  that  tbeappellatecourt erred  in 
its  reversal  of  the  Judgment  below.  This 
we  are  precluded  from  doing  by  the  ex- 
press provision  of  the  statute.  We  must 
accept  the  finding  of  facts  by  the  appel- 
late conrt.  These  findings  the  narties  may 
rightfully  have,  to  the  end  that  all  qnes- 
tiona  of  law  arising  tliereon  may  be  re- 
viewed. Otherwise  it  would  be  in  the 
power  of  that  court  to  arbitrarily  cut  off 
all  right  of  review,  and  defeat  the  manifest 
Intention  of  the  law.  The  opinion  of  the 
appellate  court,  giving  Its  reasons  for  its 
Judgment, Is  in  nu  sense  a  compliance  with 
the  statute.  Even  If  findings  were  therein 
contained,  they  could  not  take  the  place 
of  the  recitals  required  as  the  solemn  act 
and  Jndgment  of  a  court.  For  the  failure 
of  the  appellatft  conrt  to  recite  in  its  order 
of  Jndgment  its  finding  of  facts,  the  jndg- 
ment of  that  court  is  reversed,  and  the 
caqse  remanded  to  that  conrt;  with  in- 
structions, if  It  shall  again  enter  a  judg- 
ment of  reversal  baaed  upon  a  finding  of 
fact,  differently  from  that  found  by  the 
trial  court,  that  it  recite  In  its  Judgment 
the  material  ultimate  facts  as  found  by  it 
from  the  evidence,  upon  the  issues  sub- 
mitted to  and  tried  by  the  circuit  court. 
Reversed  and  remanded. 


(138  IH.  »)■  

North  Chicago  8t.  R.  Co.  v.  Lodib. 
(Supreme  Court  of  lUinots.    May  18, 1891.) 

CONTJUBUTORT  KSOUOBNCB — BCBDBN  OF  FBOOF— 

Imstbuctions. 

1.  In  an  action  against  a  street-railway  com- 
pany tor  personal  Injuries,  the  refusal  of  the 
court  to  instruct,  at  defendant's  request,  that  the 
burden  of  proof  was  on  plaintiff  to  prove  ber  case 
as  alleged  in  the  declaration,  and  that  she  must 
prove  by  a  preponderance  of  evldenoe  that  at  the 
time  of  the  accident  that  she  was  exercising  or- 
dinary oare  and  prudence,  is  error,  where  these 
propositions  are  not  embodied  in  the  charge  given 
by  the  court  of  its  own  motion. 

2.  The  cliarge  of  the  court  that.  If  the  Jury 
believe  that  plaintiff  was  exercising  ordinary 
care,  they  must  flod  defendant  guilty,  and  that 
plaintifl  must  prove  that  sbedidexeToIseordinarv 
oare,  is  not  equivalent  to  the  instmctJoa  In  tills 
regard  requested  by  defendant. 

Appeal  from  appellate  court,  first  dis- 
trict. 

Wm.  B.  Keep  and  Edmund  Furtbrnann, 
for  appellant.  Kraua,  Mayer  &  Stela,  for 
appellee. 

Magrcdkk,  J.  This  is  an  action  brought 
by  the  appellee  against  theappellant  com- 
pany in  the  superior  court  of  Cook  county 
to  recover  damages  for  a  personal  injury. 
The  trial  resulted  in  a  judgment  in  favor 
of  the  plaintiff,  which  has  been  affirmed 
by  the  appellate  court.  The  court  beluw 
refused  to  give  auy  of  the  instructions 
asked  by  either  party,  and.  in  lieu  thereof, 
gave  one  of  its  own  motion.  In  two  of 
the  instrnctions  asked  by  the  defendant  it 
was  stated  to  be  the  law  that  the  burden 
of  proof  was  npon  the  plaintllf  to  prove 
ber  case  as  alleged  in  the  declaration, 
and  that  she  must  prove,  by  a  preponder- 
ance of  ail  'the  evidence,  that  she  was,  at 


■  the  time  of  the  accident  complained  of,  ex- 
ercising ordinary  care  and  prudent'e  for 
her  own  safety.  Each  count  of  the  decla- 
ration averred  that  she  was  "exercising 
all  due  care  and  diligence  on  her  part. " 
The  propositions  ol  law  embodied  In  the 
iustructions,  as  above  set  forth,  were  cor- 
rect. In  such  actions  as  this  the  burden 
of  proof  is  always  held  to  be  on  the  plain- 
tiff to  show  that  he  was  himself  exercis- 
ing ordinary  careand  diligence  at  the  time 
the  accident  happened.  It  is  also  a  re- 
quiretnent  of  the  law  that.  In  civil  cases, 
the  plaintiff  must  prove  his  case  by  a  pre- 
ponderance of  the  eyidence.  Railroad  Co. 
V.  Grimes.  13  111.  685;  Dyor  v.  Talcott,  1« 
111.  ;tOO;  Railroad  Co.  v.  Haczard,  20  111. 
.373:  Kepperly  v.  Ramsden,  83  III.  364; 
Tedens  v.  Schamers,  112  III.  263.  In  Dyer 
v.  Talcott,  supra,  and  Kepperly  v.  Rams- 
den, supra,  we  held  it  to  be  error  to  refuse 
to  give  an  Instruction  asked  by  the  de- 
fendant wbicii.  declared  the  burden  of 
proof  to  be  on  the  plaintiff  to  show  that 
be  or  she  was  in  the  observance  of  due 
care  at  the  time  of  the  happening  of  the 
accident.  In  Tedens  ▼.  Scbnmers,  supra, 
it  was  held  to  be  error  to  refuse  to  give 
an  Instruction  asked  by  the  defendant 
which  declared  it  to  be  a  requirement  of 
the  law  that  the  plaintiff  should  make 
and  establish  his  or  her  case  by  a  prepon- 
derance of  the  evidence.  Where  the  trial 
court  throws  aside  all  the  instructions 
asked  by  one  or  both  of  the  parties,  and 
prepares  written  instructions  of  its  own, 
the  latter  must  fairly  instruct  the  Jury  on 
ail  the  legal  questions  involved  in  the 
case,  and  it  must  appear  that  no  injury 
has  been  done  to  the  defeated  party  by 
the  refusal  of  the  instructions  asked  by 
him.  Wscaser  v.  People,  (111.)  25  N.  £. 
Rep.  564;  Hill  v.  Farsona,  110  111.  107.  In 
the  case  at  bar  there  was  no  language  in 
the  instruction  given  by  the  court  of  its 
own  motion  which  expressed  the  proposi- 
tions of  law  contained  In  the  refused  in- 
strnctions of  the  defendant,  as  above  set 
forth.  It  Is  true  that  the  first  paragraph 
of  the  court's  instruction  contained  these 
words:  "If  you  believe  from  the  evidence 
that,  at  the  time  of  the  accident,  the 
plaintiff  was  exercising  ordinary  care  for 
her  safety,  and  that  the  defendant  was 
gnilty  of  negligence  as.  charged,  and  that 
this  caused  the  accident,  then  you  will  find 
the  defendant  guilty, "etc.  But  this  para-' 
graph  merely  stated  the  proposition  that 
the  plaintiff  was  bound  to  exercise  ordi- 
nary care  for  her  safety;  it  did  not  state 
that  the  burden  of  proving  that  she  was 
in  the  exercise  of  ordinary  care  was  upon 
her.  In  Kepperly  v.  Ramsden,  supra,  we 
said:  "Before  any  recovery  can  be  had,  it 
is  incumbent  on  plaintiff  to  show  she  had 
herself  been  in  the  observance  of  due  care 
for  her  personal  safety.  That  being  the 
law,  the  court  ought  to  have  given  the 
third  instruction  asked  by  defendant, 
which  dei!lares  the  burden  of  proving 
that  fact  upon  her.  Other  Instructions 
given  state  the  proposition  she  was 
bound  to  observe  due  or  ordinary  care, 
but  none  of  them  declare,  as  the  law  is, 
the  burden  of  proving  that  fact  is  on  the 
plaintiff."  It  is  also  true  that,  in  another 
paragraph,  the  court  used  this  language:' 
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"In  this  caae  the  plaintiff  must  prove  that 
she  exercised  ordinary  care.  etc.  It 
would  be  a  very  liberal  construction  of 
the  expression, "the  platntlH  must  prove," 
to  say  that  It  has  the  same  meaning  as 
the  expression,  "the  burden  of  proof  Is 
upon  the  plaintiff."  But,  even  If  the 
words  thus  used  can  be  regarded  as  con- 
veying to  the  minds  of  the  jury  the  idea 
that  the  burden  of  proof  was  upon  the 
plalntlB  to  show  the  exercise  of  due  care 
on  ner  part,  still  these  words  did  not 
announce  the  proposition  that  the  plain- 
tlB  was  bound  to  prove  theexerclse  of  due 
care  by  a  preponderance  of  the  evidence. 
To  "preponderate"  is  to  "outweigh." 
There  may  be  evidence  which,  standing 
by  itself,  establishes  a  certain  state  of 
facts;  but  the  evidence  does  not  prepon- 
derate la  favor  of  any  given  state  of  facts, 
unless  it  is  suflBcient  to  outweigh  all  the 
testimony  introduced  In  opposition  there- 
to. Here  the  evidence  was  close  and  con- 
flicting, both  in  i-egard  to  the  exercise  of 
due  cara  by  the  plaintiff,  and  In  regard  to 
the  question  whether  the  defendant  was 
guilty  of  negligence  or  not.  It  was  there- 
fore important  that  the  Jury  should  be  ac- 
curately instructed.  The  defendant  was 
entitled  to  have  these  propositions  of  law 
submitted  to  the  jury,  and  we  cannot  say 
that  the  defendant  was  not  injured  by 
the  refusal  of  the  court  to  submit  them. 
The  judgments  of  the  appellate  and  supe- 
rior courts  are  reversed,  and  the  cause  is 
remanded  to  the  superior  court.  Re- 
versed and  remanded. 


(137  111.  270)  

McN'tji.ta  t.  LooKBiDaa.* 
(Supreme  Gomt  of  lUAnois.    Usroh  80,  1891.) 

BBCBIVBB8  —  PlBADINO  —  INSTRUCTIONS  —  ITeOLI- 
OENOS — AOCIDENTB  A.T  RaJLBOAD  CbOSSINOS. 

1.  Under  Aot  Cong.  March  8, 1887,  which  pro- 
vides that  a  receiver  may,  without  leave  of  court, 
be  sued  in  respect  of  any  aot  or  transaction  of 
his  in  carrying  on  the  business  of  which  tie  is  the 
receiver,  a  receiver  may  be  sued  for  the  torts  of 
the  servants  of  his  predecessor  in  the  same  re- 
oeiversbip. 

2.  In  an  action  for  such  torts  a  plea  of  not 
guilty  does  not  require  the  plaintiff  to  prove  his 
allegations  that  at  the  time  of  the  injury  defend- 
ant's predecessor  was  managing  the  business  as 
receiver,  and  that  defendant  was  afterwards  ap- 
pointed as  his  successor,  since  the  general  issue 
does  not  put  in  insue  the  character  or  capacity 
in  which  the  defendant  is  sued. 

•<t.  In  such  action  it  is  not  reversible  error 
to  refer  in  the  instructions  to  "defendant's  neg- 
ligence" and  "defendant's  servants."  where  the 
verdict  is  for  the  plaintiff,  since  it  is  evident 
from  such  a  verdict  that  the  jury  understood  the 
instructions  to  refer  to  the  defendant's  prede- 
cessor. 

4.  In  an  aotionfor  causing  the  death  of  plain- 
tiff's intestates  while  they  were  attempting  to 
cross  a  railroad  track,  where  the  jury  specially 
find  that  the  Intestates  looked  and  listened  l>efore 
driving  upon  the  track,  an  instruction  referring 
to  the  care  exercised  by  them  "at  the  time  they 
were  killed"  and  "at  the  time  they  attempted  to 
cross  she  track"  does  not  limit  the  inquiry  to  the 
moment  of  time  when  they  were  killed,  but  re- 
fers to  their  conduct  at  and  before  the  immediate 
time  of  the  accident 

Error  to  appellate  conrt,  third  district. 


1  Reported  by  Louis  Boisot,  Jr.,   Es^.,  of  the 
ChicsKo  bar. 


George  B.  Buraett,  for  plaintiff  in  error. 
Pattott  A  Hamilton  and  RIcka  &  Creigb- 
toD,  for  defendant  in  error. 

Baker,  J.  On  the  IStta  day  of  January, 
lt£7,  James  Molohan  and  Mary  E.  Mulo- 
han,  his  wife,  while  attempting  to  cross 
the  track  of  the  Wabash,  St.  Louis  &  Pa- 
cific Railway  in  a  sleigh,  at  a  public  cross- 
ing in  Christian  county,  were  struck  by  a 
locomotive  engine  and  tender  and  killed. 
On  tbelStb  day  of  July  following.  Lock- 
ridge,  the  defendant  In  error,  as  adminis- 
trator of  their  respective  estates,  brought 
suits  against  the  plaintiff  in  error,  as  i-e- 
celver  of  the  Wabash,  St.  Louis  &  Pacific 
Railway  Company  for  causing  their 
deaths.  Thedeclarations  in  the  two  cases 
were  alike  except  as  to  the  name  of  the  de- 
cedent; and  by  agreement  of  parties  they 
were  consolidated  and  tried  as  one  case. 
The  results  of  a  jnry  trial  were  verdict 
and  judgment  for  defendant  In  error,  and 
against  said  receiver,  for  $6,000  damages, 
and  the  judgment  was  afterwards  afSrmed 
in  the  appellate  court.  The  writ  of  error 
now  In  question  brought  the  record  to  this 
court. 

The  declarations  upon  which  the  causes 
were  tried  each  contained  three  counts, 
and  the  negligences  alleged  in  the  respect- 
ive counts  of  each  declaration  were  that 
the  statutory  signals  .were  not  given  on 
approaching  the  crossing;  that  trees, 
shrubbery,  etc.,  were  permitted  to  remain 
on  the  right  of  way  upon  and  about  the 
crossing,  which  obstructed  the  view  of 
persons  traveling  nnthehlghway,andpre- 
veuted  the  deceased  from  seeing  the  engine 
and  tender  in  time  to  avoid  them ;  and 
that  the  engine  was  driven  at  a  high  and 
reckless  rate  of  speed.  The  declarations 
each  also  alleged  "that  on  the  16th  day  of 
December,  1886,  in  a  certain  cuuse  in  eq- 
uity, then  pending  in  the  circuit  court  of 
the  United  States  for  the  southern  district 
of  Illinois,  wherein  the  Central  Trust  Com- 
pany of  New  York  and  others  were  com- 
plainants, and  the  Wabash,  St.  Louis  & 
Pacific  Railway  Company  et  al.  were 
defendants,  one  Thomas  M.  Cooley  was 
by  order  of  said  court  appointed  receiver 
of  the  Wabash,  St.  Louis  &  FaciBc  Rail- 
way Company,  and  was  then  and  there 
duly  qualified  as  such  receiver,  and  from 
theuceforward  until  the  let  day  of  April, 
A.  D.  18S7,  had  possession  of,  used,  and 
operated  said  railway,"  etc.  And  each 
declaration  concluded  as  follows:  "And 
the  plaintiff  further  avers  that  said  Tbom. 
as  M  Cooley  afterwards,  to-wit,  on  the 
1st  day  of  April,  A.  D.  1887,  resigned  bis 
said  office  of  receiver  as  aforesaid,  and  the 
said  circuit  court  of  the  United  States  for 
the  southern  district  of  Illinois  accepted 
the  resignation  of  said  Thomas  M.  Cooley 
as  such  receiver,  and  afterwards,  to-wit, 
on  the  1st  dayof  April,  A.  D.1887,the  court 
last  aforesaid,  by  an  order  entered  la  said 
cause  aforesaid,  appointed  the  defendant, 
John  McNulta,  receiver  of  said  Wabash, 
St.  Louis  &  Pacific  Railway  Company; 
that  said  defendant,  John  McNulta,  then 
and  there  duly  qualified  as  such  receiver, 
and  be  thenceforward  has  been  in  posses- 
sion of.  using,  and  operating  said  railway 
as  such  receiver,"  etc.    The  on4y  pleas  la- 
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terposed  by  the  defendant  were  pleaa  ot 
not  guilty. 

At  the  close  of  the  evidence  Introd  need 
by  the  plaintiff  below,  defendant  in  error 
here,  the  defendant  below,  plaintiff  in  er- 
ror bere,  moYed  the  court  to  instruct  the 
jury  that  npon  the  evidence  before  them 
the  administrator  was  not  entitled  to  re- 
cover, but  the  conrt  refused  to  so  Instruct 
the  jury,  and  an  f>xception  to  its  ruling  in 
that  behalf  was  ckily  taken.  Among  the in- 
Btraetions  given  to  the  Jury  at  the  instance 
of  the  plaintiff  below  were  these:  "(1) 
The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  plain- 
tiff's intestates,  while  exercising  ordinar,v 
care  to  avoid  Injury,  were  killed  liy  the 
negligence  of  the  defendant,  as  charged  in 
the  declarations,  they  will  find  for  the 
plaintiff."  "(8)  Thecourtfnrtberinstructs 
yon  that  If  yon  believe  from  the  evidence 
that  the  agents  or  servants  of  the  defend- 
ant in  charge  of  the  engine  In  question 
failed  to  ring  a  bell  or  sound  a  whistle  con- 
tinnously  fur  the  distance  of  eighty  rods 
before  reacblnK  the  crossing,  and  that 
James  Mulohan  and  Mary  E.  Molohan, 
while  attempting  to  pass  over  the  rail- 
road track  at  said  crossing,  were  exercis- 
ing due  care  and  caution  for  their  own 
safety,  and  were  struck  and  killed  at  said 
crossing  by  an  engine  then  in  charge  of 
anch  agentt)  or  servants,  and  that  such 
killing  was  the  direct  consequence  or  re- 
sult of  the  failure  of  said  agents  or  serv- 
ants to  BO  ring  a  bell  or  sound  a  whistle, 
then  the  jury  should  find  for  the  plaintiff. 
(4)  The  court  instructs  the  Jury  that  evi- 
dence of  the  general  habit  of  James  Molo- 
han, when  crossing  railroad  crossings, 
may  be  taken  Into  consideration  by  the 
Jnry,  together  with  all  the  facts  and  circum- 
stances In  evidence,  in  determining  the 
degree  of  care  used  by  the  deceased  whil6 
attempting  to  cross  the  defendant's  rail- 
road at  the  time  they  were  killed;  and 
tbat  it  is  not  necessary  that  the  plaintiff 
should  show  by  an  eye-witness  as  to  said 
Molohan's  care  and  caution  exercised  by 
them  at  the  crossing  at  the  time  they 
were  killed,  In  order  for  the  plaintiff  in 
this  case  to  recover,  provided  you  believe 
I'rom  the  evidence,  and  all  the  facts  and 
circnniRtances  in  evidence,  tbat  they  were 
exercising  ordinary  care  and  caution  for 
their  own  safety  at  the  time  they  attempt- 
ed to  cross  the  said  railroad  track."  The 
court,  at  thn  instance  of  the  defendant  be- 
low, gaveto  the  jurysomelS  instructions; 
and  refused  to  give  several  others  that 
were  asked ;  and  among  those  so  refused 
was  one  which  was  as  follows:  "(4)  The 
court  instructs  the  jury  that  it  is  averred 
in  plaintifl's  declaration  that  at  the  time 
of  the  accident  In  question  Thomas  M. 
Cooley  was  operating  the  railway  as  re- 
ceiver and  that  the  defendant  was  subse- 
quently appointed  the  successor  uf  said 
Cooley  as  such  receiver,  and  the  court  in- 
strnctB  you  tbat  to  entitle  the  plaintiff  to 
recover  this  averment  must  be  proved,  and, 
unless  the  plaintiff  has  made  such  proof, 
the  )ory  should  find  for  the  defendant, 
without  regard  to  all  other  questions  in 
the  case. " 

The  two  principal  questions  for  deter- 
mination are:    First.  Can  an   action  at 


law  be  maintained  against  a  receiver  for 
tbe  tort  ot  the  servants  of  his  predecessor 
in  the  same  receivership?  Second.  If  such 
action  can  be  maintained,  did  the  general 
issue  put  the  plaintiff  upon  proof  of  the 
averment  of  his  declarations  tbat  at  the 
time  of  the  injuries  complained  of  Cooley 
waa  operating  the  railway  as  receiver, 
and  that  the  defendant  was  subsequently 
appointed  his  successor  in  the  receivership? 
In  addition  to  these,  several  questions 
of  minor  Importance  arise  npon  the  rulings 
of  the  trial  conrt  on  the  instructions. 

First.  A  receiver  of  a  railroad  company, 
who  is  exercising  the  franchise  of-  such 
company  and  operating  its  road.  Is,  In  his 
official  capacity,  amenable  to  the  same 
rules  of  liability  that  are  applicable  to  tbe 
company  when  it  isoperating  the  road  by 
virtue  of  the  same  franchises.  For  torts 
committed  by  his  servants  while  operat- 
ing the  railroad  under  his  management  he 
Is  responsible  upon  the  principle  of  re- 
spondeat superior.  The  liability,  how- 
ever, is  not  a  personal  liability,  but  a  lia- 
bility in  bis  official  capacity  only ;  and  the 
damages  for  such  torts  are  not  to  be  re- 
covered In  suits  against  him  personally, 
and  collected  on  executions  against  his' 
individual  property,  but  recovured  insults 
or  proceedings  in  which  he  is  named  or 
designated  as  receiver,  and  to  be  paid  only 
out  of  tbe  fund  or  property  which  the 
conrt  appointing  him  has .  placed  in  his 
possession  and  under  his  control.  The 
corporation  lt8elf,havIngno  control  either 
over  the  receiver  or  bis  servants,  is  not,  in 
the  absence  of  an  absolute  liability  im- 
posed npon  tlie  company  by  statute,  re- 
sponsible for  tbe  n^Ugence  or  torts  of  the 
employes  of  the  receiver,  and  no  suit 
against  It  for  damages  occasioned  thereby 
can  be  maintained.  Tbeseruiesof  law  are 
well  nettled,  and  have  been  held  in  many 
adjudicated  cases,  and  are  laid  down  in 
the  text-books.  In  the  case  at  bar  the 
judgment  was  not  against  McNulta  per- 
sonally, but  against  him  In  his  official 
capacity  of  receiver;  and  no  execution 
was  awarded  against  him,  either  per- 
sonally or  otherwise.  The  judgment  was 
that  the  plaintiff  "have  and  recover  of 
and  from  said  defendant,  John  McNulta, 
receiver  of  the  Wabash,  St.  Louis  &  Pacific 
Railway  Company,  the  said  sum  of  six 
thousand  dollars,  as  his  damages  afore- 
said,to  be  paid  Induecoorseof  administra- 
tion of  the  trust,  together  with  his  costs 
and  charges  herein  expended. "  It  seems  to 
us  that  the- expression  found  in  the  judg- 
ment "to  be  paid  in  duecouree  of  adminis- 
tration of  tbe  trust"  afiords  the  key  for  the 
solution  ot  the  question  whether  or  not 
an  action  at  law  can  be  maintained 
against  a  receiver  for  the  tort  of  tbe  serv- 
ants of  bis  predecessor  In  office.  The  Jadg- 
ment,  In  substance  and  in  fact,  is  not  a 
judgment  against  John  McNulta,  but  a 
judgment  against  John  McNulta,  receiver, 
etc.,  and  to  be  paid  out  of  the  funds  and 
property  In  his  hands  as  such  receiver;  in 
other  words, a  judgment  against  the  mat- 
ter of  the  receivership  which  the  court  ol 
chancery  authoritatively  organized  in  a 
certain  cause  In  equity  pending  therein, 
wherein  the  Central  Trust  Company  of 
New  York  and  others  were  complainants, 
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and  tbe  Wabash,  St.  Louis  &  Pacific  Bail- 
way  Company  and  others  were  defend- 
ants. The  Judgment  Is,  as  it  were,  in  the 
nature  of  a  judgment  in  rem,  and  the  rea 
—tbe  thing  against  which  it  has  yitalily 
and  force— is  the  matter  of  tlie  receiver- 
snip,  the  administration  in  the  chancery 
coiirt  of  the  trust,  and  tbe  fund  and  prop- 
erty which  are  the  subjects  of  the  trust. 
The  receiver  is  sued  as  such,  and  merely 
because  he  is  for  the  time  being  the  tangi- 
ble representative  of  tbe  matter  of  the  re- 
ceivership. Although  Cooley  may  have 
been  at  one  time  .receiver,  and  may  have 
resigned,  and  McNuIta  may  have  been  ap- 
pointed his  successor  in  office,  yet  all  the 
while  the  Identity  of  the  res— the  matter 
of  the  receivership  constituted  by  the 
court  in  the  chancery  suit  brought  by  the 
Central  Trust  Company  and  others — was 
Ijreserved.  The  liability  for  the  torts  and 
negligences  charged  in  the  declarations 
was  upon  the  administration  undertaken 
by  tbe  chancery  court,  and  was,  through 
such  court,  enforceable  against  the  fund 
and  property  which  were  the  subjects  of 
the  trust  being  administered,  and  fol- 
lowed such  fund  and  property  into  whose- 
soever hands  tbey  came  as  receiver.  The 
torts  which  were  complained  of  in  tbe  dec- 
larations were  not  the  personal  negli- 
gences of  Cooley,  but  the  negligences  of 
his  servants  in  his  capacity  of  receiver, — 
in  other  words,  the  negligences  of  the  re- 
ceiver; and  when  McNulta  succeeded  him 
In  the  same  receivership  they  continued  to 
be  negligences  of  tbe  receiver,  and  neg- 
ligences tor  which  such  receivership  was 
liable,  and  by  relation  negligences  of  Mc- 
Nulta, receiver,  since  he,  and  he  only,  was 
the  legal  representative  of  the  receivership. 
The  ground  of  the  liability  of  the  plaintiff 
In  error,  as  receiver,  grows  out  of  the  rela- 
tion of  Cooley,  the  former  receiver,  to  the 
railroad  which  he  operated,  and  the  com- 
bination and  identity  of  that  relation  In 
plaintiff  In  erroras  hissucceesorln  thesame 
receivership.  In  Davis  v.  Duncan,  19  Fed. 
Bep.  477, the  court  said:  "The proceedings 
against  a  receiver,  as  receiver,  for  the 
wrongs  of  his  emploj'es  is  In  the  nature  of 
a  proceeding  lii  rew,and  renders  the  prop- 
erty in  bis  hands  as  such  liable  (or  com- 
pensation for  such  injuries. "  In  Farmers' 
Loan  &  Trust  Co.  v.  Central  B.  Co.,  7  Fed. 
Bep.  639,  the  court  said:  "It  Is  therefore 
obvious  that  suits  against  receivers  are 
really  and  substantially  suits  against  the 
fund  or  propei-ty  of  wblcb  they  are  custo- 
dians. They  represent  the  property  or 
fund.  If  Judgment  be  obtained  against 
them,  the  court  orders  it  to  be  satisfied 
out  of  tbe  fund  or  property. " 

The  defendant  In  error  alleges  negligence 
on  the  part  of  the  employes  of  Cooley,  re- 
ceiver, whereby  his  intestates  were  killed, 
and  be  claims  that  he  is  lawfully  entitled 
to  recover  damages  therefor.  No  suit  lies 
against  the  company  whose  railroad  was 
being  operated  by  Cooley.  High,  Bee. 
8  39«;  2  Bor.  B.  B.  896.  No  suit  can  be 
maintained  iigainst  Cooley  personally,  or 
as  an  individual.  High,  Bee.  §  395;  2  Bor. 
B.  B.  894.  Cooley  having  been  discharged 
from  the  receivership,  no  suit  can  be  pros- 
ecuted against  him  in  an  official  or  repre- 
sentative capacityfor  tbe  tortscommitted 


by  his  employes  while  be  vfhn  receiver.  2 
Bor.  B.  B.  S99:  High,  Bee.  (2d  Ed.)  §  3986, 
and  authorities  there  cited.  In  Telegraph 
Co.  V.  Jewett,  115  N,  Y.  166,  21  N.  E.  Bep. 
1086,  the  court  says:  "Obviously,  after  the 
receiverhas  been  discharged,  and  the  prop- 
erty, by  the  action  of  the  court,  bat*  all 
been  taken  out  of  his  bands,  there  can  be 
no  propriety  whatever  in  any  further  pro- 
ceedings against  him,  because  thereafter 
he  ceases  to  represent  any  one.  He  can 
no  longer  act  for  or  represent  the  com- 
pany, or  its  creditors,  or  any  other  pemun 
Interested  In  the  property;  and  manifestly 
tbe  court  could  not  thereafter  make  an  or- 
der that  he  should  pay  a  creditor,  be  no 
longer  having  any  funds  out  of  which  pay- 
ment could  be  made.  Farmers'  Loan  ft 
Trust  Co.  V. Central  B.Co..  2McCrary,181.i 
It  would  be  8  very  singular  proceeding  to 
permit  a  creditor  to  litigate  his  claim  with 
H  person  who  was  formerly  receiver,  but 
who  has  ceased  to  be  such,  and  who  is  no 
longer  the  officer  or  agent  of  the  court,  or 
subject  to  its  control. "  There  being,  then, 
no  right  of  action  either  against  the  rail- 
road company,  or  personally  against 
Cooley,  the  late  receiver,  or  against  Cooley 
In  any  representative  capacity,  ia  defend- 
ant In  error  without  reipedy  at  law  for 
the  enforcement  of  his  purely  legal  rights 
of  action  ?  Section  2  of  the  act  of  congress 
of  March  8,  1887.  provides  us  follows: 
"That  whenever,  in  any  cause  pending  In 
any  'court  of  the  United  States,  there  shall 
be  a  receiver  or  manager  in  possession  ot 
any  property,  such  receiver  or  manager 
shall  manage  and  operate  such  property 
according  to  the  requirements  of  the  valid 
laws  of  the  state  in  which  such  property 
shall  be  situated,  in  the  same  manner  tbe 
owner  or  possessor  thereof  would  be 
bound  to  do  if  in  possession  thereof. "  And 
section  S  of  the  act  reads  thus:  "That 
every  receiver  or  manager  of  any  property, 
appointed  by  any  court  <»f  the  United 
States,  may  be  sued  In  respect  of  any  act 
or  transaction  ot  bis  in  carrying  on  the 
business  connected  with  such  property, 
without  tbe  previous  leave  of  the  court  in 
which  such  receiver  or  manager  was  ap- 
pointed; but  such  suit  shall  be  subject  to 
the  general  equit.yJurlBdictlou  of  tbe  court 
in  which  such  receiver  or  manager  was 
appointed,  so  far  as  the  same  shall  be  nec- 
essary to  the  ends  of  Justice. "  It  is  un- 
necessary to  state  in  detail  the  defects  and 
mischiefs  in  tbe  administration  ot  the  law 
which  this  act  of  congress  was  iutended 
to  remedy.  Suffice  it  to  say  that  it  ia  the 
evident  intention  of  the  statute  that  a 
plain tilf  who  has  a  strictly  legal  right  of 
action  and  a  claim  for  unliquidated  dam- 
ages enforceable  against  it  and  payable, 
out  of  property  which  is  in  the  possession 
and  under  the  control  of  a  receiver  ap- 
Iiointed  by  a  federal  court  shall  not  be  de- 
prived of  his  action  at  law,  and  ot  the 
right  of  trisl  by  jury.  In  construing  a 
remedial  statute,  its  language,  so  far  aa 
is  consistent  with  a  fair  construction  of 
the  law,  should  be  so  interpreted  as  to 
promote  and  advance  the  remedy.  It  was 
the  legislative  intention  that  the  suits 
provided   for  in   the  act  should  be  mnln- 
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tainable  in  respent  to  all  actw  or  transac- 
tions of  receivers  In  carrying  on  the  bnsl- 
ness  connected  with  the  property  lu  their 
poBsession  and  control.  It  is  Improbable 
that  It  wiia  the  Intention  that  defendant 
in  error  should  have  the  beneflts  conferred 
by  the  act,  provided  Cooley  contln ued  to 
be  receiver,  but  sDould  be  deprived  of  such 
benefits  in  the  event  Cooley  i-eslgned,  and 
was  succeeded  In  the  office  of  receiver  by 
McNulta.  It  16  unreasonable  to  suppose 
that  It  was  the  intention  of  conicress  that 
actions  at  law  should  not  be  maintained 
for  torts  coiniultted  by  the  employes  of  a 
receiver  unless  socli  actions  were  brouj^ht 
and  prosecuted  to  Jodi^meot  while  snch 
particular  receiver  remained  in  ottlce;  for, 
in  tba  t  event,  the  rieht  to  prosecute  suits 
at  law  and  therlght  to  trial  by  jury,  which 
are  the  rights  which  the  statale  intended 
to  preserve  and  protect,  could  at  any  and 
all  Times  be  cut  off  and  destroyed  by  the 
resignation  or  dlschnsge  of  the  particular 
receiver  during  whose  administration  of 
the  receivership  the  torts  were  committed 
or  injuries  received.  If  it  is  not  manifestly 
in  conflict  with  the  language  of  the  act, 
it  sbunid  receive  such  an  Interpretation  as 
will  be  commensurate  to  the  mischiefs 
■which  were  Intended  to  be  remedied  by  it. 
The  w^owl  "every,"  and  the  clause  "may 
be  sued  in  respect  of  any  act  or  transac- 
tion of  bis,"  found  in  section  3,  should 
not  receive  the  narrow  and  constricted 
construction  contended  for  by  plaintiff  in 
error.  The  word  "  his  "  refers  to  the  officer 
who  is  the  receiver  or  manager  of  the  prop- 
erty which  is  the  subject  of  the  trust  or- 
ganized by  the  court,  and  is  nut  to  be  re- 
stricted to  one  individual  who  at  a  partic- 
ular time  during  the  existence  of  the 
receivership  filled  that  office.  Our  conclu- 
sion, then,  is  that  an  action  at  law  can  be 
maintained  against  one  receiver  for  the 
torta  of  the  servants  of  bis  predecessor  in 
the  same  receiversbip. 

Second.  It  is  conceded  by  plaintiff  in  er- 
ror that  trhen  the  general  Issue  alone  Is 
pleaded  it  does  not  put  in  issue  either  the 
character  or  capacity  in  which  the  defend- 
ant Is  sued.  It  is  clolmed,  however,  that 
in  the  case  at  bar  the  general  issue  admit- 
ted that  McKulta  was  receiver  at  the  time 
bewaa  sued, and  that  only.  Wetbinkthls 
Is  placing  too  r?stricted  a  signification 
upon  the  implied  concessions  made  by  the 
pleadings.  Suppose  that  a  declaration  al- 
leged that  A.,  since  deceused,  made  bis  last 
will  and  testament,  by  which  be  appoint- 
ed B.  his  executor,  and  that  B.  quivllfled 
and  acted  aa  Such  executor;  that  B.  after- 
wards resigned  bis  office  of  executor,  and 
was  discharged  ;  and  that  C.  was  thereup- 
on appointed  administrator  de  bonis  non 
cunt  testamento  anaexo,  and  duly  quali- 
fied as  such  administrator,  and  became 
and  was  the  successor  In  office  to  B. ;  and 
further  suppose  the  suit  was  brought 
against  C,  as  such  administrator,  and  lor 
the  purpose  of  enforcing  a  legal  liability 
assumed  by  or  Imposed  upon  C.  in  his  ca- 
pacity of  executor,  and  the  declaration  al- 
leged in  apt  language  tiie  facts abovestat- 
ed,  and  also  the  particular  cause  of  action 
sought  to  be  enforced, — in  such  state  of 
the  case,  the  general  issue,  and  no  other 
plea,  being  fileid,  tbere  would  be  an  implied 


admission  not  only  that  C.  was  adminis- 
trator at  the  time  of  suit  brought,  but  al- 
so Implied  admissions  that  B.  was  execu- 
tor al  the  time  when,  etc.,  andthatO.  was 
successor  in  office  to  B.,  as  averred  in  the 
declaration.  Again,  suppose  suit  was 
brought  against  the  Illinois  Central  Rail- 
road Company,  and  the  declaration 
averred  that  at  the  time  when,  etc.,  said 
company  was  operating  the  Illinois  Cen- 
tral Railroad  from  Chicago  to  Cairo,  that 
at,  etc.,  on,  etc.,  aforesaid,  the  plaintiff 
was  a  passenger  on  said  railroad,  and 
that  by  means  of  certain  specified  negli- 
gences on  the  part  of  the  servants  of  the 
railroad  company  operating  the  train  up- 
on which  he  was  a  passenger  he,  the  plain- 
tiff, received  certoln  personal  injuries,  the 
plea  of  not  guilty,  and  that  only,  being 
interposed,  Itcould  not  properly  be  claimed 
that  the  suit  of  the  plaintiff  must  fail  for 
the  reason  that  be  did  not  introduce  at 
the  trial  a  witness  who  could  testify  from 
bis  personal  knowledge  that  at  the  time 
when,  etc.,  the  corporation  aned  was  op- 
erating the  railroad,  and  that  the  conduct- 
or, engineer,  fireman,  and  others  operat- 
ing the  train  had  been  employed  by  the 
company  sued,  and  were  in  fact  its  serv- 
ants, and  not  the  servants  of  some  receiv- 
er or  other  person  or  corporation.  In  the 
case  last  stated  it  wonld  be-implledly  con- 
ceded by  the  pleadings,  not  only  that  the 
Illinois  Central  Railroad  Company  was  a 
corporation,  but  also  that  at  the  time  of 
the  allied  Injury  it  was  operating  the 
particular  line  of  railroad  mentioned  In 
the  declaration,  and  that  the  operatives 
In  charge  of  the  train  being  run  on  said 
road  were  its  servants  and  employes.  The 
two  supposed  cases  abovestated,  taken  to- 
gether, present  in  substance  the  case  that 
appears  in  the  record  now  before  us.  The 
admission  upon  the  pleadings  is  of  the 
character  and  capacity  in  which  the  de- 
fendant is  sued.  That  character  and  ca- 
pacity includes  not  only  the  bare  fact  that 
at  the  time  that  suit  was  Instituted  plain- 
tiff In  error  was  receiver,  but  the  further 
facts  alleged  In  thedeclaratlonsthatatthe 
time  when,  etc.,  Cooley  was  receiver  of 
the  Wabash,  St.  Louis  &  Pacific  Railway 
Company  by  appointment  of  court  made 
In  the  canse  In  equity  designated  in  the 
declarations,  and  was  in  possession  of  and 
operating  the  line  of  railway  mentioned 
therein  as  such  receiver;  ano  that  the  em- 
ployes operating  the  trains  on  said  road 
were  the  servants  of  said  Coole.v  as  such 
receiver;  and  that  on  April  1, 1887.  said 
Cooley  resigned  his  office  of  receiver,  and 
the  court  accepted  such  resignation,  and 
on  tbe  same  day,  and  in  the  same  cause, 
appointed  McNulta  as  such  receiver,  and 
as  saccessor  in  office  to  Cooley ;  and  that 
he,  McNulta.  then  and  there  qualified  and 
entered  upon  his  duties  as  such  receiver. 
In  line  with  what  we  bave  thus  stated  on 
this  point  is  the  case  of  McNulta  v.  Ensch, 
(III. )  24  N.  E.  Hep.  681.  The  views  we  have 
expressed  sufficiently  indicate  our  opinion 
that  tbe  trial  court  committed  no  error  in 
refusing  to  Instruct  the  jury  as  requested 
by  the  plaintiff  in  error. 

Third.  It  Is  objected  that  the  first  and 
third  instructions  given  at  the  instance  of 
defendant  in  error  virtually  told  tbe  Jury 
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that  there  was  eridence  betore  them  ffom 
which  they  might  find  that  the  injuries 
were  inflicted  by  McNalta,  receiver,  wbtre- 
as  there  was  no  evidence  whatever  that 
McNulta  or  his  servants  inflicted  the  Inju- 
ries. The  expressions  in  said  lustractions, 
"  were  killed  by  the  negligence  of  the  de- 
fendant, as  charged  in  the  denluration," 
and  "the  agents  or  servants  ol  the  defend- 
ants in  charge  of  the  engine  in  qnpstiun," 
are  not  strictly  accurate.  We  have  no 
doubt  but  that  the  court  uuderstood  that 
the  "defendant"  referred  to  in  said  in- 
struction was  the  receiver  In  poaaestilon  of 
and  operating  the  road  when  the  intea- 
tatea  were  killed,  and  whose  successor  in- 
utflce  McNulta  was.  The  jury  manifestly 
so  understood  them,  for  otherwise  they 
could  not,  under  the  instructions  of  the 
couitt,  have  returned  a  verdict  for  defend- 
ant in  error.  It  is  also  perfectly  plain  that 
the  plaintiff,  in  error  and  his  attorneys  so 
understood  and  used  the  expression  "the 
defendant, "for  in  the  first  instruction  giv- 
en at  his  and  at  their inatance  Is  found  the 
phrase,  "no  other  acts  of  negligence  on 
the  part  of  the  defendant;"  inhisand  their 
fourth  instruction  occur  the  words,  "that 
the  defendant  was  guilty  of  negligence, " 
and  the  further  words,  "that  the  defend- 
ant was  guilty  of  the  negligence  com- 
plained of ; "  and  In  his  and  their  twelfth 
instruction  the  expression  "that  the  de- 
fendant is  guilty  of  each  and  all  of  the  acts 
of  negligence  charged  In  the  plaintlB's  dec- 
laration." It  would  be  subversive  of  jus- 
tice, even  if  the  instructions  are  not  liter- 
ally accurate,  to  recover  a  judgment  for 
an  inaccuracy  which  the  record  demon- 
strates neither  misled  the  jury,  nor  misled 
nor  InjurioDsly  affected  any  one  else. 

Fourth.  It  is  urged  thatin8trnction4for 
defendant  is  erroneous.  The  claim  la  that 
It  limited  the  inquiry  of  the  Jury  as  to  the 
exercise  of  ordinary  care  by  the  deceased 
to  the  moment  of  time  when  they  were 
killed,  and  to  the  immediate  time  when 
they  were  in  the  act  of  crossing  the  rail- 
road track.  The  general  habit  uf  James 
Molohan  of  looking  and  listening,  and  of 
care  and  caution  when  approachingor  at- 
tempting to  cross  railroad  tracks,  was  In 
evidence.  The  instruction  called  the  at- 
tention of  the  jury  to  this  "eeneral  habit" 
of  Molohan,  and  in  connection  therewith 
used  the  expressions  "at  the  time  they  were 
killed."  and  "at  the  time  they  attempteil 
to  cross  the  railroad  track."  The  Jury 
could  not  reasonably  have  understood  the 
instruction  otherwise  than  as  referring  to 
the  occasion  nn  which  the  Intestates  at- 
tempted to  cross  the  track  and  werekllled. 
As  was  said  by  this  court  in  Kailway  Co. 
V.  Johnson,  26  N.  E.  Rep.SlO:  "The  words 
'at  the  time,'  as  used  in  the  instruction,  re- 
fer to  the  whole  transaction."  In  Rail- 
way Co.  V.  Halsey,  133  111.  24S,  23  N.  E.  Rep. 
1028,  cited  by  plaintiff  in  error,  the  Instruc- 
tion involved  was  quiteditferentfrom  that 
herein  question,  and  was  bused  upon  a 
wholly  different  state  of  facts;  and  the 
objection  to  it  was  that  by  it  certain  facta 
and  circumstances  in  evidence,  and  bear- 
ing upon  the  matter  of  the  conduct  of 
the  deceased  as  he  approached  the  cross- 
ing were  ignored,  and  the  attention  of  the 
Jury  restricted  to  the  fact  and  the  effect 


of  the  abaence  of  direct  evidence  of  what 
said  deceasecl  did  at  the  immediate  time 
of  the  injury.  Here  there  was  no  such  re- 
Btrictlun,  but  reference  was  made  to  a  hab- 
it which  necessarily  called  the  attention  of 
the  jury  to  the  conduct  of  the  Intestates 
preceding  the  immediate  time  of  the  Inju- 
ry. The  matter  of  the  carerequlred  in  ap- 
proaching the  crossing  was  very  fully  cov- 
ered, and  explained  by  very  numerous  In- 
Btructlona  given  at  the  instance  of  plain- 
tiff in  error.  Besides  this,  it  appears  from 
the  special  flndlngf>  of  fact  made  by  the 
Jury  that  they  affirmatively  found  from 
the  evidence  that  the  deceased  as  they  ap- 
proached the  track,  and  before  driving  up- 
on it,  looked  and  listened  for  the  approach 
of  an  engine  or  train.  This  renders  it  ab- 
solutely certain  that  the  jury  were  not 
misled  by  the  instruction.  We  find  no  er- 
ror in  the  record  for  which  the  judgment 
should  be  reversed.  The  Judgment  of  the 
appellate  court  la  affirmed. 

(137  III.  181) 

vITababh  Rt.  Co.  v.  Pboplb  ex  rel.  Col- 

LECTOB.1 

(Supreme  Court  of  nUnoU.    March  80,  1891.) 
Taxation— Railboad  Companies— Lien. 

1.  Under  Rev.  Bt.  lU.  a  120,  S  109,  which 
provides  that  railroad  property  shall  be  assessed 
by  the  state  board  of  equalization  as  "railroad 
track"  and  "roUlDg  stock, "  and  the  amount  of 
such  assessment  certified  to  the  county  clerks, 
and  by  them  distributed  among  the  several  mu- 
nicipalities entitled  thereto,  it  is  sufficient  in  the 
lists  of  property  upon  which  road  taxes  are 
levied  to  describe  railroad  property  as  "railroad 
track,"  "proportion  of  rolling  stock,"  "rolling 
stock  main  line, "  and  "main  track.  " 

2.  Road  taxes  levied  in  a  district  through 
which  a  railroad  runs  are  not  a  lien  on  railroad 
property  lying  within  the  county,  bat  outside 
the  distriot. 

Appeal  from  Piatt  county  court;  H.  i:!. 
Huston,  Judge. 

Application  for  judgment  for  delinquent 
taxes.  The  Wabash  Railway  .Company 
filed  objections,  which  were  overruled,  and 
It  appeals. 

Geo.  B.  Burnett  and  Geo.  8.  Grorer, 
for  appellant.    Jamea  BIcks,  for  appellee. 

Shope,  J.  The  second  and  third  errors 
assigned  are  practically  abandoned  by 
counsel  for  apiiellant,  and  need  no  discus- 
sion at  our  hands.  Wabash  By.  Co.  v. 
People,  (unreported.)' 

The  first  assignment  questions  the  rul- 
ings of  the  court,  upon  the  ground  that 
the  description  of  the  property  against 
which  the  road  tax  was  returned  delin- 
quent was  not  sufficient  to  authorize  judg- 
ment for  such  tax.  Kectlon  42  of  the  reve- 
nue law  provides  that  the  right  of  way 
of  railroads,  including  the  superstructure 
of  main,  side,  second  tracks,  and  termi- 
nals, and  the  stations  and  Improvements 
of  the  company  on  such  right  of  way, 
shall,  for  the  purpose  of  taxation,  be  held 
to  he  real  estate,  "and  denominated  '  rail- 
road track,'  and  shall  be  so  listed  and 

> Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 

<This  case  was  filed  November  1, 1890,  but  has 
been  withheld  from  publication  pending  rehear- 
ing, which  is  still  ondecided. 
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Taloed."  Railway  Co.  v.  Weber,  96  111. 
443:  Railway  Co.  v.  People,  98  111.  350. 
The  section  provides  that  tite  same  shall 
be  clescrlbed  ii\  the  assessment  thereof  as 
a  strip  of  land  extending  un  each  side  of 
such  railroad  traclc,  and  embracing  the 
same,  together  with  the  improvements 
and  all  stations  thereon,  commencing  at 
the  point  where  such  trficli  crosses  the 
boundary  line  entering  the  county,  city, 
town,  or  village,  and  extending  to  the 
point  of  exit  therefrom,  or  to  the  point  of 
termination  within  the  same,  as  the  case 

may  be,  and  containing acres,  more 

or  less,  (inserting  the  name  of  the  county, 
city,  town,  or  village,  and  number  of 
acres  and  length  of  track  in  feet,)  and  that 
no  other  description  shall  be  necessary. 
Section  43  provides  that  the  value  of  the 
"railroad  track"  thus  defined  shall  be 
listed  and  taxed  in  the  several  counties, 
towns,  villages,  districts,  and  cities,  in 
proportion  that  the  length  of  the  main 
track  therein  bears  to  the  -whole  length  of 
the  road  in  the  state,  etc.  Section  44  pro- 
vides that  the  movable  property  of  the 
company  shall  be  personal  property,  and, 
for  the  purpose  of  taxation,  shall  be  de- 
nominated''rolling  stock,"  and  requires 
classified  return  by  the  company  thereof 
In  the  month  of  May  of  each  year.  Sec- 
tion 45  provides  (or  the  listing  and  taxa- 
tion of  "  rolllLg  stock  "  in  the  several  coun- 
ties, towns,  villages,  districts,  and  cities,  In 
the  proportion  that  the  main  track  there- 
'  in  situated  hears  to  the  whole  length  of 
said  road  within  the  state.  The  act  (sec- 
tion 109)  requires  the  state  board  of  equali- 
sation to  assess  the  railroad  property 
"denominated  in  this  act  as  'railroad 
track '  and  *  rolling  stock,'"  and  that  the 
amount  so  determined  and  assessed  by 
said  board  shall  be  certified  bythe  auditor 
to  the  county  clerk  of  the  proper  county. 
It  is  then  provided  that  the  county  clerk 
shall  In  like  manner  distribute  to  the  coun- 
ty,and  to  the  several  towns,  districts,  vil- 
lages, and  cities  in  his  county  entitled 
thereto,  a  proportionate  share  of  the 
value  of  such  "railroad' track"  and  "roll- 
ing stock"  so  certified  by  the  auditor. 
It  Ismanlfest  that  these  provisions  are  In- 
tended to  control  and  direct  the  state 
board  of  equalization  in  making  the  as- 
sessment, and  the  county  clerk  in  distrib- 
uting the  amount  assessed  upon  the  rail- 
road property  in  his  county  among  the 
various  municipalities  and  taxing  districts 
therein.  In  the  absence  of  anythins  show- 
ing the  contrary,  it  must  be  presumed 
that  these  officers  discharged  the  duty  in 
compliance  with  the  fitatute;  that  in  mak- 
ing the  assessment  the  state  board  prop- 
erly described  appellant's  railroad  track, 
as  required  by  section  42  of  the  revenue  act 
before  referred  to ;  and  that  the  clerk  cer- 
tified to  tliese  several  road  districts  their 
proportUiuate  and  dsitributlve  share  of 
the  assessed  value  of  such  railroad  track 
and  rolling  stock  as  subject  to  taxation 
therein.  With  making  the  valuation  the 
highway  commissioners  had  nothing  to 
do.  The  value  of  appellant's  property  for 
purposeH  of  taxation  had  been  determined 
by  competent  authority,  and  it  only  re- 
mained for  them  to  levy  and  extend 
asflinst  it  the  amount  of  road  and  bridge 


tax  they  bad  prevlonsly  ascertained  as 
necessary,  in  accordance  with  the  provis- 
ions of  sections  83  and  119  of  chapter  121  of 
tbeKevIsedStatntes.  Forthis  purposethc 
commissioners  of  highways  are  required 
annually  to  make  lists,  (section  84,  c. 
121,  Rev.  St.,)  contalniag  a  description  of 
each  tract  of  land  in  the  district,  the  name 
of  the  owner.  If  known,  "and  the  name  of 
the  owner  of  any  railroad  propertr  known 
as  'railroad  track  and  rolling  stock,'" 
etc.;  and  opposite  tiie  name  of  each  own- 
er of  property  known  as  "railroad  track" 
and  "rolling  stock  "to  place  "the  valua- 
tion thereof  as  assessed  by  the  state  board 
of  equalization,  for  the  purposes  of  taxa- 
tion for  the  previous  year,  and  distribut- 
ed by  the  county  clerk,  and  opposite  each 
valuation  and  assessment  they  shall  ex- 
tend the  road-tax  assessed  thereon  In  a 
separate  column. "  There  was  In  the  levy 
of  the  tax  In  each  of  the  road-districts 
complained  of  a  substantial,  if  not  a 
literal,  compliance  with  the  law.  The 
commissioners  bf  the  townships,  respect- 
ively, having  ascertained  the  amount  of 
tax  required,  etc.,  prepared  lists,  for  the 
several  road-districts,  giving  the  name 
of  the  owner,  amount  of  valuation  as 
fixed  by  the  state  board  of  equalization, 
and  distributed  by  the  clerk,  and  in  a  sep- 
arate column  extended  the  road-tax.  The 
only  complaint  made  under  this  assign- 
ment of  error  is  that  tne  property  Is  de- 
scribed in  such  lists  as  "railroad  track," 
and  as  "proportion  of  rolling  stock, "  or 
as  "rolling  stock  main  line, "  and  as  "main 
track, "  etc.  As  before  said,  section  42  re- 
lates to  tbemode  of  making  the  valuation 
and  assessment  by  the  state  board  of 
equalization,  and  all  that  can  be  required 
in  taking  the  lists  required  by  section  84 
is  that  the  property  shall  be  described 
with  that  certainty  that  will  enable  the 
officers  charged  with  the  extension  and 
collection  of  the  taxes  to  ascertain  the 
property  against  which  the  same  is  lev- 
ied, and  to  apprise  the  owner  of  its  levy 
upon  the  specific  property  sought  to  be 
charged.  Cooley.Tax'n,  282-286;  Blackw. 
Tax-Titles. §124;  Sanford  v. People,  102 111. 
874;  People  v.  Railway  Co.,  96  111.  369. 
There  was  here  no  uncertainty.  The 
property  was  listed  as  the  property  of  ap- 
pellant within  the  road-dlstfict,  in  the 
township  named,  and  in  the  county 
named,  and  the,  property  was  described 
as  the  "railroad  track"  and  "rolling 
stock"  of  appellant  within  said  district, 
as  valued  by  the  state  board  of  equaliza- 
tion for  the  proper  year.  The  property 
could  be  no  other  than  that  portion  of 
the  main  track,  right  of  way,  and  im- 
provements assessable  by  the  state  board 
of  equalization  lying  within  the  road-dis- 
trict, and  its  proportionate  share  of  roll- 
ing stock  assessment,  and  the  description 
afforded  ample  means  of  identification. 
We  are  of  opinion  that  the  description  of 
the  property  was  sufficiently  certain,  and 
that  the  levy  was  not  void. 

The  fourth  assignment  of  error  ques- 
tions the  correctness  of  the  Judgment 
against  the  " railroad  track"  and  "rolling 
stock"  of  api^llant  within  the  entire 
county  for  the  several  amounts  levied  by 
the  highway  commissioners  in  the  several 
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road-dlstrlcta  for  wblch  the  tax  was  re- 
turned delinquent.  It  Is  conceded  that 
the  road-tax  for  1889,  (the  year  In  quee- 
tion,)ati8e88ed  and  levied  upon  appellant's 
property  in  acme  of  the  road-dlstrlcts  in 
the  county,  was  paid,  and  that  lii  a  part 
only  of  the  i-oad-dlstricta  in  the  county 
through  which  the  road  is  located  the 
road-tax  was  returned  delinquent.  We 
have  already  seen  that  "railroad  tracic," 
"  right  of  way ,  "etc. ,  for  the  purposes  of  tax- 
ation, is  to  be  deemed  real  property.  By 
section  253  of  the  revenue  act,  "the  taxes 
upon  real  property,  together  with  all  pen- 
alties, interests,  and  coats  thnt  may  ac- 
crue thereon,  shall  be  a  prior  and  first  lien 
on  such  real  property,  superior  to  alt  oth- 
er Hens  and  incumbrances,  troni  and  in- 
cluding the  first  day  of  May  in  the  year  in 
which  the  taxes  are  levied  until  the  same 
are  paid."  The  amendment  In  1881,  add- 
ing to  this  section  the  right  to  enforce 
this  lien  by  foreclosure  in  equity,  (Sess. 
Laws  1881,  p.  ISO,)  did  not  create  or  en- 
large this  lien,  but  gave  an  additional 
remedy  for  the  collection  of  the  taxes,  in 
cases  falling  withlil  tne  purview  of  that 
amendment.  Biggins  v.  People,  106  111. 
270.  The  lien  is  created  upon  the  real  es- 
tate upon  or  against  which  the  tax  is  lev- 
led,  and  does  not  extend  to  other  real 
property  of  the  owner.  The  Hen  is  created 
upon  and  ngainst  "such  real  property,'' — 
that  Is,  the  real  property  against  which 
the  tax  is  levied;  and  there  Is  no  warrant 
for  holding  that  the  Hen  for  the  taxes  on 
one  tract  uf  land,  or  upon  a  part  or  por- 
tion of  a  tract  of  land,  or  other  real  prop- 
erty, extends  to  another  tract  nf  land,  or 
to  other  portions  of  real  estate,  upon 
which  it  has  not  been  levied,  although 
owned  by  thesame  person  or  corporation. 
Kepley  v.  .Tansen,  107  lU.  79;  Binkertv. 
Eailway  Co.,  9«  111.  205.  Here  the  appU- 
catlon  to  the  county  court  was  for  Judg- 
ment for  the  taxes  imposed  by  authority 
of  law  within  the  townships,  respectively, 
for  road  purposes,  and  within  the  several 
road-districts  in  which  the  railroad  was 
situated,  as  they  had  been  established  by 
the  commissioners  of  highways  of  the 
towns.  The  taxes  were  levied  upon  the 
valuation  of  the  real  property  of  appel- 
lant as  represented  by  its  railroad  track, 
etc.,  in  the  several  road-districts.  And  it 
follows,  under  the  statute  as  It  now  is,  a 
lien  for  the  amounts  levied  for  any  one 
road-dtstrlct  became  a  lien  upon  that  por- 
tion of  the  road  upon  which  it  was  levied, 
—that  is,  upon  the  real  property  of  the 
railroad  within  that  road-district, — and 
cannot  extend  to  other  real  property  of 
appellant  ngainst  or  upon  which  it  had 
not  been  levied,  wherever  situated.  These 
divisions  of  the  railroad  track,  right  of 
way,  and  property  are  not  arbitrary. 
Each  taxing  district  is  entitled  to  the  pro- 
portion of  the  valuation  of  the  "railroad 
track  and  rolling  stock"  of  the  railroad 
that  the  length  of  main  track  within  its 
limits  bears  to  the  whole  length  ol  the 
railroad  within  the  state.  The  asscHg- 
ment  by  the  state  board,  certified  to  the 
county  clerk,  is  to  be  distributed  upon 
that  basis  to  the  towns,  villages,  districts, 
and  cities  into  or  through  which  the  rail- 
road runs,  to  the  end  that  the  railroad 


company  may  bear  its  Just  proportion 
of  the  taxes  imposed  by  the  local  authori- 
ties tor  the  maintenance  of  the  govern- 
ment therein;  and,  while  road-taxes  are 
not  levied  by  the  road-districts,  they  are 
levied  upon  certificate  of  the  highway 
commissioners,  by  the  board  of  supervis- 
ors of  the  county,  for  the  district  and 
upon  the  property  therein  situated.  These 
taxes,  although.  In  theory,  levied  by 
county  authority,  are  In  no  sense  county 
taxes,  but  are  distinct  road-taxes,  to  be 
used  within  the  district  for  which  they 
are  imposed,  for  the  particular  govern- 
mental purpose  for  which  they  were  levied, 
and  no  other.  If  public  Interest  demands 
that  the  lien  for  these  local  municipal  tax- 
es should  be  enlarged,  the  remedy  will  no 
doubt  be  applied  by  the  legislative  depart- 
ment of  the  government.  There  was  nu 
Hen,  under  the  statute,  against  any  por- 
tion of  aippellnnt's  "railroad  track"  for 
these  taxes,  except  upon  that  specific  por- 
tion thereof  upon  which  the  same  were 
levied,  and  the  county  court  erred  in  ren- 
dering Judgment  against  the  entire  road 
within  the  county.  For  the  error  In  this 
respect  the  Judgment  is  reversed,  and  the 
cause  remanded. 


(137  ni.  M7) 
Brockhausen  v.  Boehland  et  a/. 
(Supreme  Covrt  of  IZMnois.    May  18,  lasi.) 
HlOBWATS — ^Bridobs — Abandonmint — Tstwso- 

TlOX. 

1.  FlaintifC's  bill  prayed  an  injunctidn 
against  the  removal  of  a  bridge,  part  of  a  high- 
way running  through  his  farm.  Which  lay  on  both 
sides  of  the  stream.  Defendants  showed  that  a 
part  of  the  highway,  including  the  bridge  in  ques- 
tion, had  been  relocated  to  avoid  railroad  cross- 
ings, and  a  new  bridge  bnilt  which  was  likewise 
on  plaintiff's  farm  and  might  be  used  by  him  by 
traveUng  a  slightly  greater  distance;  and  that 
the  old  bridge  had  been  abandoned  by  the  publio. 
Held  that,  as  it  had  ceased  to  be  a  highway, 
plaintiff  is  not  entitled  to  an  injunction  against 
its  removal. 

2.  The  bill  being  framed  on  the  theory  that 
It  was  defendants'  duty  as  highway  commission- 
ers to  keep  the  bridge  in  repair,  plaintiff  cannot 
claim  relief  on  the  groand  that  as  abutting 
owner  he  had  rights  in  the  highway  that  ooula 
not  be  taken  from  him  without  compensation. 

Appeal  from  appeHate  court,  second  dis- 
trict. 

This  is  a  blH  by  appellant  against  appel- 
lees to  enjoin  the  removal  of  a  bridge  on 
an  alleged  highway.  A  temporary  injunc- 
tion having  been  Issued,  defendants  moved 
to  dissolve  it,  which  motion  was  heard  in 
the  circuit  court  on  the  bill  and  aflldavlts 
in  support  of  it  and  the  defendants'  sworn 
answer.  An  order  was  entered  allowlnir 
the  motion,  and  dismissing  the  bill.  The 
appellate  court  of  the  second  dlatrlct  hav- 
ing affirmed  that  order,  appellant  now 
bringK  the  record  here  for  review.  That 
part  of  the  bill  necessary  to  be  considered 
in  the  decision  of  the  easels  as  follows: 
"That  there  is  a  public  highway  In  said 
town  leading  from  the  city  of  Freeport 
to  Kockford,  in  Winnebago  county  in  said 
state,  and  across  a  stream  called  '  Tellow 
Creek,'  over  which  creek,  where  the  high- 
way crosses  the  same,  there  is  an  iron 
bridge  about60feet  long,  with  heavy  stone 
abutments  costing  over   f 2,000,  both  of 
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which— road  and  bridge— are  a'  pqbllic 
highway.  The  appellees  have  been  and 
are  higliway  commisttioners  of  said  town, 
and  have  as  snch  charge  of  the  roads  and 
bridges  In  said  town.  That  appellant  is 
the  owner  of  a  farm  of  about  360  acres  of 
land,  which  1h  divided  by  and  lies  on  both 
sides  of  said  creek,  and  that  within  said 
farm  Is  located  said  bridge  (wliere  It 
croHses  said  creek)  and  that  part  of  said 
highway  as  It  passes  over  said  farm. 
That  appellant's  dwelling,  barn,  stables, 
and  outhouses  are  on  or  near  said  high- 
way and  bridge,  and  that  said  bridge  is 
the  nearest  bridge  to  appellant's  dwelling, 
and  that  said  highway  and  bridgfe  are  in 
dally  and  constant  use  by  appellant  and 
his  family  and  servants  In  going  and  pass- 
ing to  and  from  the  one  to  the  other  part 
of  said  farm,  as  divided  by  said  creek. 
That  It  is  highly  necessary  to  the  free  and 
convenient  nse  of  said  farm  thatsald  high- 
way and  bridge  be  maintained  and  kept 
in  good  condition  by  the  authorities  of 
said  town  for  the  use  of  appellant,  as  also 
forthe  public.  That  appellees,  whose  duty 
to  ke^p  said  highway  and  bridge  in  good 
order,  although  they  have  money  to  do 
so,  have  neglected  and  violated  their  duty 
In  that  behulf.  and  allowed  said  bridge  to 
get  out  of  repair;  and  were  about  to  cause 
It  to  be  taken  down,  destroy  and  remove 
tbe  same,  and  threaten  so  to  do.  There 
is  a  prayer  for  summons,  and  that  the  de- 
fendants be  perpetually  enjoined  from  tak- 
ing down,  destroying,  or  removing  such 
bridge."  Tbe  sworn  answer,  with  an  ac- 
companying plat,  shows  the  following 
fact.s:  Complainant's  farm  Is  situated  In 
section  4,  his  dwelling-house  and  other 
bgildings  being  on  tbe  sonth-eest  quarter 
thereof.  Tbe  highway  mentioned  In  the 
hill  enters  said  section  from  the  west,  and 
runs  due  east  on  the  quarter  section  line 
to  a  point  11.75  chains  ea'stofthe  center; 
thence  south,  35  degrees  east,  11.75  chains; 
thence  sooth,  26]^  degrees  east,  8.50 
chains;  thence  south,  5  degrees  west,  4 
chains,  across  tbe  bridge  In  question,  to  a 
point  opposite  complainant's  dwelling- 
house;  thence  In  a  south-easteriy  direction. 
The  Chicago  &  Madison  Railroad  Is  locat- 
ed diagonally  through  said  section  from 
north-west  to  south-east,  crossing  said 
road  on  the  quartersectlonllne  5.81  chains 
east  of  the  center,  and  again  16.40  chains 
south-east  thereof.  After  the  location 
and  construction  of  said  railroad  the  high- 
way commissioners  of  said  town  located 
a  highway  connecting  with  the  old  road 
at  a  point  opposite  complainant's  dwell- 
ing-house, and  running  thence  north,  76^ 
degrees  west,  10.50  chains;  thence  north, 
.12  degrees  20  minutes  west,  17.73  chains, 
connectlngit  with  the  old  road  at  the  cen- 
ter of  said  section;  thus  shortening  theline 
of  travel  on  said  Freeport  and  Kockford 
road,  and  avoiding  both  crossings  on  said 
railroad.  On  this  new  road  a  bridge  was 
constructed  and  Is  being  maintained  by  tbe 
defendants  over  said  creek  about  11  chains 
north-westerly  from  complainant's  build-' 
Ings.  This  new  road  Is  also  over  com- 
plainant's land,  and  he  received  as  dam- 
ages for  Its  location  $1,350.  He  can,  by 
traveling  a  short  distance  further,  cross 
'said  creek  on   tbe  new  bridge,  and  reach 


thb  different  parts  of  hl6  farm  the  same  as 
by  crossing  the  old  bridge.  'The  answer 
estpressly  avers  that  since  the  location 
and  opening  of  the  new  highway  above 
described  the  public  have  entirely  aban- 
doned that  part  of  the  old  road  where  the 
bridge  In  question  Is  located,  and  tbis 
averment  Is  not  denied.  The  answer  also 
alleged  that  by  reason  of  the  location  of 
thesald  railroad,  the  nature  of  the  ground, 
and  the  defective  structure  of  said  old 
bridge  it  had  become  unfit  for  use,  ansafe, 
etc.  Defendants  admit  In  their  answer 
that  they  were  about  to  remove  the 
bridge,  but  say  they  were  doing  so  because 
it  was  no  longer  of  public  use,  and  also 
because  It  had  become  unsafe,  and  aver 
that  tbey  have  no  funds  with  which  to  re- 
pair the  same.  An  affidavit,  sworn  to  by 
complainant  and  three  others,  shows 
the  relative  sltoation  of  complainant's 
farm  and  buildings  to  said  road  and 
bridge,  and  that  by  being  compelled  to 
travel  a  greater  distance  to  cross  said 
stream  he  will  be  Inconvenienced  and  dam- 
aged by  the  removal  of  the  bridge  in  ques- 
tion ;  also  that  said  bridge  Is  not  in  an 
unsafe  condition,  and  can  be  placed  in 
good  repair  for  a  small  snm  of  money. 

J.  A.  Grain,  for  appellant.  Benry  C. 
Hyde,  for  appellees. 

Wilkin,  J.,  {after  statfng  tbe  Husts  as 
above.)  Enough  will  appear  from  the 
foregoing  statement  of  facts  to  show  that 
the  bridge  in  question  and  that  part  of  the 
oldllneof  travel  with  which  it  was  connect- 
ed has  been  wholly  abandoned  by  the  pub- 
lic. In  fact  a  mere  inspection  of  a  plat 
showing  the  location  of  the  old  and  new 
roads  will  convince  any  one  that  the  lat- 
ter is  by  far  the  more  convenient  and  safe 
route,  and  renders  the  former  absolutely 
useless  as  a  public  highway.  The  public 
may  lose  Its  right  to  a  highway  either  by 
Its  being  vacated  as  provided  by  statute 
or  by  abandonment.  Champlain  v.  Mor- 
gan, 20  111.  181 ;  Grube  v.  Nichols,  86  lU.  92. 
Under  the  facts  of  this  case  and  these  de- 
cisions there  can  benoquestion  that  what 
is  here  termed  the  "old  road  "  had  ceased 
to  be  a  public  highway.  This  In  fact  Is 
not  controverted  In  tbe  argument,  bat 
appellant  now  seeks  to  maintain  his 
right  to  Injunction  prayed  lor— First,  In 
the  groanil  that,  the  road  being  aban-' 
doued,  the  bridge  became  his  property,  be- 
cause It  was  located  on  his  land;  and. 
second,  that  he  has  a  private  Inter- 
est In  tbe  old  road  and  bridge  as  an 
abutting  property  owner,  which  cannot 
be  taken  from  him  without  just  compensa- 
tion. Therefore  he  Insists  these  property 
rights  In  the  bridge  entitle  him  to  main- 
tain this  bill  Independent  of  the  fact  as  to 
whether  a  highway  contihues  to  exist 
there  or  not.  A  suiflclent  answer  to  these 
positions  is  the  fact  that  the  bill  does  not 
proceed  upon  the  theory  of  complainant's 
individual  ownership  In  the  bridge,  or  his 
personal  rights  to  the  road,  but  on  the 
sole  ground  that  there  still  exists  a  pnbllc 
high  way,  and  that  it  Is  the  dhty  of  defend- 
ants, as  highway  commissioners.  %o  not 
only  allow  the  bridge  to  remain  where  ^t 
Is,  but  to  keep  It  and  the  road-way  con- 
nected with  It  In  proper  repair.    The  rule 
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that  a  eoiuplaioaiit  In  eqatty  must  recov- 
er. If  at  all,  on  the  case  made  by  bW  bill, 
is  elementary.  It  baa  been  strictly  en- 
forced by  tbis  court  whenever  invoked. 
McKay  y.  Blssett,  6  Gil  man,  499;  KellOKiC 
V.  Moore,  97  111.  283,  and  cases  there  cited. 
We  are  of  opinion  that  tbe  points  above 
made  are  not  well  taken  in  any  view  of 
this  case,  but  tbe  defendants,  having  made 
a  complete  defense  to  the  bill  as  framed  by 
proof  that  a  public  highway  did  not  exist 
at  the  place  alleged,  were  entitled  to  the 
decree  rendered  by  the  circuit  court,  and 
beyond  that  they  were  not  called  upon  to 
go.  Tbe  decree  of  tbe  circuit  court  will  be 
affirmed. 


038  111.  12) 

MoRRraoN  T.  Hbdbnbebo.1 

{Supreme  Cowrt  of  IlUnoii.    Hay  18, 18S1.) 
Pbaotiob— Tbtino  C^Ba  .our  of  OBoas  —  Bjsov- 

MailT — EVIOBNOa— BUBFBISa. 

1.  In  support  of  plalntiS's  motion  to  try  hi* 
action  of  ejectment  out  of  its  proper  order  on  the 
docket  he  showed  that  the  city  of  Chicago  had 
by  ezeoutory  contraots  of  sale  acquired  the  right 
to  the  juroperty  in  question,  and  was  proposing 
to  erect  water- works  thereon,  bat  was  delayed, 
to  the  damage  of  the  public,  by  failure  to  gain 
posiBssion ;  and  that  there  was  no  water  supply 
In  that  neighborhood,  though  it  was  much  needed. 
jBcId,  that  ne  stiowed  a  sufBoieDt  reason  for  so 
trying  the  case. 

2.  Where  defendant's  counsel  admits  that  a 
map  introduced  by  plaintiff  is,  if  genuine,  abso- 
lutely conclusive  of  plaintiff's  right  to  the  land 
sued  for,  and  he  fails  to  impeach  its  genuineness, 
he  cannot,  after  judgment,  claim  that  such  map 
•hows  plaintiff  entitled  to  less  land. 

8.  The  refusal  to  allow  the  withdrawal  of  a 
Juror  and  a  continuance  to  enable  defendant  to 
procure  evidence  to  impeach  such  map,  the  ex- 
istence of  which  is  a  surprise  to  him,  is  not  error 
where  the  court  allowed  him  a  reasonable  time 
after  veitliot  for  plaintiff  to  procure  such  evi- 
dence. 

Appeal  from  superior  court,  Cook  coun- 
ty. 

iS.  K.  Dow,  tor  appellant.  AmbI  F.  Batch, 
for  appellee. 

Bailey,  J.  This  was  an  action  of  eject- 
ment, brought  by  James  W.  Hedenberg 
against  Edward  W.  Morrison  and  Pat- 
rick O'Langhlin,  to  recover  possession  of 
the  west  10  feet  of  lots  84  and  35  of  Hed- 
enberg's  sabdivislon  of  block  18,  in  the 
School  Section  addition  to  Chicago.  The 
defendants  pleaded  not  guilty,  and,  a 
trial  being  had  before  tbe  court,  a  jury 
being  waived,  judgment  was  rendered  in 
favor  of  the  plaintiff.  The  defendants 
having  taken  a  new  trial  under  tlie  stat- 
ute, the  cause  was  again  tried  before  tbe 
court  and  a  jury,  and  said  trial  having 
resulted  in  a  verdict  and  judgment  for  tbe 
plaintiff,  defendant  Morrison  now  brings 
the  record  to  this  court  by  writ  of  error. 

The  first  assignment  of  error  upon 
which  reliance  is  placed  calls  in  question 
tbe  action  of  the  court  in  trying  the  cause 
out  of  its  order  on  the  docket,  against 
the  objection  and  exception  of  the  defend- 
ants. It  appears  that  on  tbe  22d  day  of 
November,  1889,  the  plaintiff  moved  the 
court  to  set  said  cause  for  trial  out  of  Its 
order  on  the  ducket,  and  In  support  of 
said  motion  presented  various  affidavits, 
from  which    it   appeared,  in   substance. 


that  tbe  plalnttlT,  on  tbe  7tb  day  of  May, 
1887.  entered  into  a  contract  for  the  sal* 
of  the  premises  In  controversy,  with  other 
lauds,  to  one  Sbedd,  and  that  on  the  17tb 
day  of  September,  1887, Sbedd  entered  into 
a  contract  for  the  sale  of  said  premises 
to  the  city  of  Chicago,  the  conveyances 
provided  for  In  said  contracts  to  be  made 
as  soon  as  possession  of  said  premisea 
could  be  obtained;  that  the  plaintiff,  by 
bis  contract,  agreed  to  in>ititute  and 
prosecute  with  reasonable  diligence  legal 
proceedings  to  obtain  possession  thereof; 
that  he  thereupon  Instituted  this  suit, 
and  had  prosecuted  it  with  diligence; 
that  said  lot  34  is  a  part  of  the  premises 
occupied  and  to  be  occupied  by  the  city 
of  Chicago  in  the  construction  of  water- 
works; that  said  city,  on  the  Slst  day  of 
May,  1888,  began  the  construction  of  its 
said  water-works  on  said  site,  and  that 
said  building  had  progressed  nearly  to 
completion,  the  walls  being  built  on  all 
sides  excepting  tbe  south  110  feet  of  tbe 
west  wall,  which  is  to  be  built  on  said 
west  10  feet  of  8elidlot34;  that  the  por- 
tion of  the  wall  of  said  building  to  be  lo- 
cated on  said  strip  of  land  bad  not  been 
built,  for  the  reason  that  the  city  had  not 
been  able  to  obtain  possession  of  said  strip 
of  land,  and  that  said  building  could  not 
be  completed  without  the  possession 
thereof;  that  great  injury  would  result 
if  said  building  should  be  allowed  to  re- 
main in  its  then  present  condition;  that 
said  water-works  were  a  part  of  the  gen- 
eral system  ol  water- works  of  the  city  of 
Chicago  to  supply  the  people  with  water 
for  all  purposes;  that  the  construction  of 
said  water-works  on  said  premises  had 
been  determined  upon  for  the  reason  that 
said  premises  were  in  the  heart  of  a  dis- 
trict in  Chicago  which  had  no  adequate 
water  supply,  and  which  contained  a 
larg:e number  of  wooden  buildings;  and 
that,  by  reason  of  the  lack  of  water  sup- 
ply, the  danger  of  fire  was  greatly  In- 
creased, and  tbe  comfort  and  health  of  the 
community  endangered.  Upon  the  facts 
shown  by  said  affidavits  tbe  court  grant- 
ed said  motion,  and  set  said  cause  down 
for  trill,  out  of  Its  order  on  the  docket, 
on  the  10th  day  of  December.  1889.  The 
trial  was  commenced  December  19,  1889. 
tbe  cause  not  having  then  been  reached 
In  Its  order  on  the  docket,  the  defendants 
objecting  and  excepting  to,  a  trial  at  that 
time.  Tbe  fourteenth  8ec;tlon  of  the  prac- 
tice act  requires  tbe  clerk  of  the  courts  to 
keep  dockets  of  all  causes  pending  in  their 
respective  courts,  in  which  causes  shall  be 
entered  in  their  order  according  to  the 
date  of  their  commencement;  and  section 
16  provides  that  "all  causes  shall  be  tried 
or  otherwise  disposed  of  in  the  order  in 
which  they  are  placed  on  the  docket,  un 
less  the  court,  for  good  and  sufficient 
cause,  shall  otherwise  direct."  The  stat- 
ute does  not  attempt  to  determine  what 
shall  constitute  sufficient  cause  for  trying 
or  otherwise  disposing  of  a  suit  out  of 
its  order  on  the  docket,  but  that  matter 
is  left  to  the  sound  discretion  and  judg- 
ment of  the  court  In  which  the  suit  is 
pending.  Unlebs,  then,  It  Is  clearly  shown 
that  the  court  has  abused  its  discretion  in 
trying  a  suit  out  of  its  order,  its  action 
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win  not  be  Interfered  with.  We  are  of 
tlie  opinlootbat  good  and  aufBcient  cnuse 
WH8  shown  in  tills  case  for  the  exercise  ot 
thid  discretion.  While  it  la  shown  that 
the  plaintiff  1b  the  owner  of  the  legal  title 
to  the  premises  in  qnestion,  and  therefore 
the  proper  party  to  Institute  and  prose- 
cute a  suit  for  their  recovery,  still  the  facts 
established  by  the  afBdavit  show  that  the 
real  party  In  Interest  is  the  city  of  Chi- 
cago; that  said  city  has  obtained  an  ex- 
ecutory contract  for  the  conveyance  to  it 
of  said  premises;  and  that  its  purchase  of 
said  premises  is  for  the  purpose  ot  making 
use  of  them  as  a  part  ot  the  site  of  im- 
portant and  necessary  public  works  which 
it  n^as  In  process  of  constructing;  and 
that  nntil  the  possession  of  said  premises 
could  be  obtained  the  construction  of  said 
works  would  necessarily  be  delayed,  and 
both  public  and  private  interests  be  sub- 
jected to  great  inconvenience,  danger,  and 
possible  damage.  It  would  be  difficult 
to  And  a  civil  case  where  the  facts  would 
more  clearly  warran  t  the  court  in  award- 
ing a  prompt  and  speedy  trial  than  to 
those  appearing  here. 

The  counsel  for  the  plaintiff  In  error 
asks  a  reversal  of  the  Judgment  on  the 
ground  that  the  evidence  fails  to  support 
it.  ItwBsadmitted  upon  the  trial  that  the 
evidence  introduced  by  Hedenberg,  the 
plaintiff  below,  establlahed  title  in  tee  in  him 
to  all  of  said  block  18,  School  Trustees'  ad- 
dition to  Chicago;  the  only  question  in 
dispute  being  whether  that  portion  of  lots 
34  and  85  of  Hedenberg's  subdivision  of 
said  block  is  situate  within  and  is  a  part 
of  said  block.  Said  block  18  is  bounded  on 
the  north  by  Harrison  street,  on  the  east 
by  Desplalnes  street,  and  on  the  west  by 
block  7  in  said  addition ;  said  block  7  be- 
ing bpnnded  on  the  north  by  Harrison 
street,  and  on  the  west  by  Halsted  street. 
As  platted  by  the  school  trutitees,  said 
blocks  7  and  18  lie  adjacent  to  each  other, 
and  are  separated  by  no  street  or  alley. 
The  claim  of  the  defendants  at  the  trial 
was  that  the  west  line  of  block  18  was  not 
far  enough  west  by  10  feet  to  include  all 
of  lots  84  and  85  of  Hedenberg's  subdivis- 
ion of  said  block  18,  those  being  two  of  the 
westerly  lots  of  said  sabdl  vision ;  and  con- 
sequently that  said  strip  of  land  10  feet 
wide  was  not  a  part  of  the  premises  to 
which  the  plaintiff  had  proved  title.  To 
settle  this  disputed  point  the  plaintiff  of- 
fered In  evidenceadocuraent  purportingto 
be  a  copy  of  a  map  of  section  16,  township 
39  north,  of  range  14  east  of  the  third  prin- 
cipal meridian,  made  by  Jeddlah  Wooley, 
Jr.,  county  surveyor  of  Cook  county, 
March  15, 1833,  certified  by  the  auditor  of 
public  accounts  to  be  a  true,  full,  and  cor- 
rect copy  of  said  map  now  on  file  and 
forming  a  part  ot  the  records  ot  his  office. 
Accompanying  said  map  was  also  a  certi- 
fied copy  of  a  letter  on  file  In  the  auditor's 
office,  written  by  Richard  J.  Hamilton  to 
tbe  auditor,  under  date  of  March  23, 1834, 
in  relation  to  sales  of  portions  of  said  sec- 
tion and  to  said  map.  It  seems  that  said 
map  had  long  been  supposed  to  be  lost  or 
luinslng  from  the  flies  and  records  of  the 
auditor's  office,  and  that  thorongh 
searches  in  said  office  bad  failed  to  discov- 
er It.    On  production,  therefore,  of  what 


purported  to  be  a  certified  copy  of  said 
map,  the  counsel  for  chcdefendants  claimed 
to  be  taken  by  surprise,  and  expressed  a 
grave  doubt  as  to  the  genuineness  of  the 
original  instrumeiit  of  which  the  docu- 
ment offered  was  a  certified  copy.  He 
therefore  moved  the  court  to  have  a  Juror 
withdrawn,  and  the  cause  continued  for 
the  purpose  of  giving  him  an  opportunity 
to  make  investigation  as  to  the  authen- 
ticity of  the  map  now  appearing  on  file  in 
the  auditor's  office.  In  submitting  said 
motion  counsel  said :  "Of  course,  If  that 
original  map  could  be  prc>duced,  and  if 
this  is  a  true  copy  of  said  map,  it  settles 
this  case  at  once. "  The  court  then  asked 
him  if  the  copy  produced  showed  the  siie 
of  the  block,  to  which  he  replied:  "Yes, 
sir;  Just  the  thing  «ve  have  been  disputing. 
That  is  exactly  What  was  In  dispute  be- 
fore. This  Jeddlah  Wooley  map  has  these 
figures  on  it  which  were  dispated.  The 
only  flgni-es  on  that,  the  real  map,  was  ' 
the  figures  of  the  blocks,  and  no  figures  of 
feet  astothedimenslonsat  all."  Thecourt 
then  pat  to  said  counsel  this  question: 
"Then  your  understanding  is  that  it  this 
map  tni-ns  out  to  be  all  right,  that  settles 
the  case?  to  which  counsel  replied:  "There 
is  no  question  about  it,  it  Hamilton,  the 
school  commissioner,  wrote  this  letter  so 
near  the  day  of  sale.  Block  18  waa  sold 
23d  day  of  October,  1883.  The  next  day 
block  7  was  sold  to  my  client's  father,  and 
on  March  23,1834,  Hamilton  wrote  the  let- 
ter to  the  state  auditor,  In  which  he  said, 
'  I  herewith  send  you  a  map,'  etc.  Now,  it 
that  map  were  here  it  would  settle  this 
case.  I  would  nut  hesitate  a  moment.  It 
would  control  this  case  absolutely.*'  The 
court,  instead  of  granting  the  motion  to 
withdraw  a  jaror  and  continue  tbe  case, 
entered  an  order,  in  substance,  that,  the 
defendants  claiming  to  be  surprised  by  the 
introduction  of  a  certified  copy  of  said  map 
and  letter,  and  it  appearing  that  if  said 
map  is  correct  and  genuine.  It  is  decisive  of 
the  case,  and  thedefendants  claiming  that 
the  original  is  not  in  the  auditor's  office, 
and  that  said  copy  Is  not  correct,  and  ask- 
ing time  to  investigate  In  that  respect,  it 
is  ordered  that  a  verdict  be  now  reudered 
on  the  evidence  already  in,  and  that  the 
defendants'  counsel  have  until  January 
15th  to  Investigate  said  matter,  and  if  by 
th'at  time  he  can  show  any  facts  tending 
to  prove  that  the  original  map  of  which 
the  document  offered  in  evidence  purports 
to  be  a  copy  is  not  in  the  auditor's  office 
in  Springfield,  or  that  said  document  is 
not  a  copy  of  the  original,  or  any  other 
facts  that  ought  to  be  submitted  to  a 
jury  In  connection  with  said  map,  then 
the  conrt  will  set  aside  said  verdict,  and 
grant  a  new  trial ;  otherwise  judgment  Is 
to  be  entered  upon  the  verdict.  The  Jury 
thereupon  rendered  a  verdict  in  favor  of 
the  plaintiff,  and  the  defendants  then  and 
there  entered  their  motion  tu  set  aside  said 
verdict,  and  for  a  new  trial.  On  the  17th 
day  of  January,  1890,  nothing  being  shown 
entitling  the  defendants  to  a  new  trial  un- 
der the  terms  ofsald  order,  final  Judgment 
was  entered  In  favor  of  the  plaintiff,  it  is 
now  claimed  by  defendants' counsel  that 
the  plat  of  Hedenberg'ssubdivlsion shows 
a  frontage  on  Harrison  street  of  424.76  feet. 
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while  the  Jeddiah  "Wooley  map  shows  only 
a  frontage  of  432.72  feet,  and  It  is  therefore 
ar^rued  that  judgment  should  bare  been 
rendered  torfhedefendantsforthe  westerly 
2.03  feet  of  the  strip  of  land  In  controversy. 
We  are  uf  the  opinion  that  the  admissions 
of  the  defendants'  counsel  at  the  trial  pre- 
clude any  ^uch  claim.  Theadraisaion  was 
that,  if  what  was  claimed  to  be  the  Jed- 
dlah  Wooley  map  was  genuine.  It  was  con- 
clusive of  the  case.  This,  under  all  the  cir- 
canistances,  must  be  construed  as  an  ad- 
mission fhat  if  said  map  proved  to  be^en- 
ulne,  it  established  the  plaintiff's  right  to 
recover  the  entire  premises  in  controversy. 
Any  other  interpretation  would  leave  the 
case  entirely  open  and  unsettled,  so  far  at 
least  as  the  2.03  feet  now  claimed  is  con- 
cerned, since,  admitting  the  discrepancy  be- 
tween the  width  of  block  18  as  shown  by 
the  Wooley  map  and  the  Hedenberg  plat 
to  be  as  claimed,  th'e  question  would  still 
remain  to  be  settled  by  further  and  extrin- 
sic evidence  whether  the  map  and  plat  did 
not  locate  the  west  line  of  the  block  at  the 
same  place.  The  discrepancy,  if  it  exists, 
may  have  resulted  from  a  wrong  location 
by  the  plat  of  the  east  line  of  said  block, 
or  from  errors  in  the  measurement  of  the 
intervening  lots.  The  Wooley  map  was 
conclusive  of  the  case  only  upon  the  as- 
Humptlon  that  the  west  line  of  said  block 
as  established  by  said  map  wascoincident 
with  it  as  shown  by  the  Hedenberg  plat, 
and  that  must  be  taken  as  the  legal  effect 
of  theadiuission..  No  attempt  having  been 
made  to  impeach  the  genuineness  or  authen- 
ticity of  the  Wooley  map,  the  plaintlH, 
by  the  defendants'  solemn  admission  made 
at  the  trial,  is  entitled  to  recover.  It  is 
claimed  that  the  court  erred  in  not  allow- 
ing a  juror  to  be  withdrawn.  Withdraw- 
ing a  juror  is  usually,  if  not  uniformly,  a 
matter  resting  in  the  sound  discretion  of 
tlie  trial  court,  and  a  refusal  to  permit  a 
juror  to  be  withdrawn  cannot  usually  be  as- 
signed for  error.  But  in  this  case  the  only 
purpose  for  which  counsel  desired  to  have 
a  juror  withdrawn  and  the  case  continued 
w  as  to  en  able  him  to  m  ake  in  vestiga  tion  as 
to  the  genuineness  of  the  Wooley  map,  and 
by  the  order  of  the  court  under  which  the 
verdict  was  rendered  was  allowed  nearly 
one  mouth  for  that  porpose.  It  was  not 
suggested  to  the  court  below,  uur  is  it 
here,  that  the  time  given  was  not  amply 
sufflcient,  and,  as  no  attempt  was  made 
at  the  bearing  of  themotlon  foranew  trial 
to  impeach  the  genuineness  of  said  map,  it 
must  be  assumed  that  the  Investigations 
made  by  counsel  satisfied  him  that  the 
map  was  genuine.  He  was  therefore  ac- 
corded all  the  relief  that  the  withdrawal 
of  a  juror  would  have  given  him,  and  con- 
sequently has  no  i^round  of  complaint  in 
that  respect.  There  is  no  error  in  the  rec- 
ord, and  the  judgment  will  be  affirmed. 


(138  ni.  77) 

Gkart  y.  Banab. 

(Supreme  Court  of  ilWnote.    May  18, 1891.) 

FLBACiKe— Abakdokmbnt  of  Demubber — Appsai. 
— ItBViBw — Waiver  op  Objectioss— Res  Ajwi;- 

DICATA. 

I.  By  pleading  to  the  merits  after  the  de- 
mviner  is  oyei^ruled  defendant  ahwdons  bJA  de- 


murrer, and  cannot  assign  the  ruling  thereon  for 
error  on  appeal. 

2.  By  introdacing  evidence  to  controvert  the 
case  made  by  plaintiS  defendant  tvaives  his  mo- 
tion to  take  the  case  from  the  ]ury,  and  cannot 
complain  of  the  ovarraling  of  that  motion  on  ap- 
peal. 

3.  A  judgment  denying  plaintiil  a  mechanic's 
Hen  Is  not,  in  the  absence  of  any  showing  of  the 
grounds  on  which  it  was  denied,  a  bar  to  an  ac- 
tion of  asaumpsU  for  the  value  of  the  labor  done 
and  materials  furnished. 

4.  The  question  whether  defendant's  failure 
to  make  a  partial  payment  at  the  time  stipulated 
justified  plaintiS  in  abandoning  the  oontraot  is  a 
mere  question  of  fact  where  no  instructions  on 
that  point  were  asked  or  given,  and  is  not  open 
to  review  where  no  objection  to  the  sufficiency  of 
evidence  was  made. 

Appeal  from  appellate  court,  first  dis- 
trict. 

W.  S.  Heffema  and  John  R.  Geary,  for 
appellant.    Lyman  M.  Paine,  for  appellee. 

Bailey,  J.  This  was  a  vvAt  in  assump- 
nit,  brought  by  Paul  Bangs  against  John 
B.  Geary  to  recover  a  balance  claimed  to 
be  due  from  the  defendant  to  the  plaintiff 
for  work  and  labor  performed  and  mate- 
rials furnished  by  the  plaintiff  in  the  erec- 
tion of  a  building  for  the  defendant.  The 
declaration  consists  of  the  indebit&tua  as- 
sumpsit counts,  and  also  a  count  alleging 
a  special  agreement  in  writing  between 
the  plaintiff  and  defendant,  dated  Jane  12, 
1S88,  by  which  the  plaintiff  agreed  to  do 
all  the  carpenter  work  and  furnish  ail  the 
lumber  and  mill  work  necessary  on  said 
building,  and  also  the  roof,  cornices,  and 
gutters  of  said  building,  in  accordanco 
with  the  plans  and  specifications  of  the 
architect,  the  work  to  be  completed  with- 
in 60  days  of  the  date  of  the  contract,  the 
defendant  agreeing  to  pay  the  plaintiff 
therefor  the  sum  of  fl,240  as  the  work 
progressed,  to-wit,  $400  when  the  building 
should  be  under  roof,  f  400  when  it  should 
be  ready  for  plastering,  and  $440  when  it 
should  be  finished.  Said  count  alleges 
that  immediately  after  the  execution  of 
said  contract  the  plaintiff  proceeded  to 
perform  the  labor  and  furnish  the  mate- 
rials in  said  contract  mentioned,  and  that 
on  August  1, 1888,  he  had  so  far  completed 
said  building  that  It  was  ready  for  plas- 
tering, wberetipon  be  demanded  of  the  de- 
fendant the  sum  of  $400  then  due  by  the 
terms  of  said  contract,  which  the  defend- 
ant refused  to  pay,  whereby  the  plaintiff, 
for  want  of  means,  was  compelled  to 
abandon,  and  did  abandon,  the  further 
performance  of  said  contract;  that  said 
building  so  as  aforesaid  ready  for  plaster- 
ing was  then  and  there  accepted  by  the 
defendant,  and  appropriated  to  his  own 
use  and  benefit,  by  means  whereof  he  be- 
came liable  to  pay  the  plaintiff  said  sum  of 
$400  when  afterwards  requested.  The  de- 
fendant pleaded  ncin  assaaapslt  and  vari- 
ous other  pleas  in  bar  to  the  common 
counts,  and  demurred  to  the  special  count, 
and,  his  demurrer  being  overruled,  his  pleas 
previously  filed  to  the  other  counts  were, 
by  order  of  the  court,  extended  and  made 
to  apply  to  the  special  count.  Among  the 
special  pleas  filed  «  as  one  setting  up,  by 
way  of  estoppel,  the  pleadings,  proceed- 
ings, and  deci-ee  in  a  suit  brought  by  the 
plaintiff  against  the  defendant  for  the  en<- 
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forcement  of  a  mechanic's  lien  upon  eald 
buildlns.the  petition  setting  op  and  being 
based  upon  the  same  indebtedness  for 
which  this  suit  is  brought, It  being  alleged 
that  In  said  mechanic's  lieu  suit  a  decree 
was  rendered  In  favor  of  the  plaintiff  es- 
tablishing said  Hen,  bat  that,  upon  appeal 
to  the  appellate  court,  said  decree  was  re- 
versed, and  said  cause  remanded  to  the 
conrt  below,  with  directions  to  dismiss 
the  petition  at  the  costs  of  the  plaintiff. 
Issoes  of  fact  were  joined  upon  all  of  said 
pleas,  and,  a  trial  being  had  before  the 
conrt  and  a  Jnry,  the  defendant,  at  the 
close  of  the  plaintiff's  evidence,  entered  bis 
motion  to  take  the  case  from  thejory, 
which  motion  being  overruled,  an  excep> 
tion  to  said  mllng  was  duly  preserved  by 
the  defendant.  The  defendant  thereupon 
proceeded  to  Introduce  testimony  on  his 
part,  and  the  Jury,  having  heard  the  evi- 
dence on  both  sides,  rendered  their  ver- 
dict, by  which  they  found  the  issues  for 
the  plaintiff,  and  assessed  bis  damages 
at  $260.40,  and  for  that  sum  dnd  costs 
the  plaintiff  bad  Judgment.  On  appeal  to 
the  appellate  conrt  said  judgment  was 
affirmed,  and  the  judges  of  thatcourt  hav- 
ing granted  thedefendant  a  certificate  that 
the  cause  Involves  questions  of  such  Im- 
portance on  account  of  principal  and  col- 
lateral interests  that  it  should  be  passed 
upon  by ,  this  court,  the  record  Is  now 
brought  here  by  a  further  appeal. 

The  evidence  tends  to  show,  and  it'seems 
to  be  conceded,  that  immediately  afterthe 
execution  of  the  contract  described  in  the 
special  count  of  the  declaration  the  plain- 
tiff entered  upon  the  work  therein  provid- 
ed for,  and  that  when  thef  building  was 
under  roof,  he  called  for  and  recei>red  the 
first  payment  of  $400.  Also  that  some 
days  afterwards  he  called  upon  the  de- 
fendant for  the  second  payment,  claiming 
that  the  bnilding  was  ready  for  plaster- 
ing; that  the  defendant  paid  him  f 200  of 
the  second  installment,  but  declined  to 
pay  the  residue,  on  the  ground  that  the 
building  was  not  ready  for  plastering; 
and  that  in  consequence  of  the  refusal  of 
the  defendant  to  pay  the  remaining  $200, 
the  defendant  abandoned  tbefurther  pros- 
ecntion  of  the  work,  and  afterwards 
brought  this  suit  to  recover  that  sum,  to- 
gether with  compensation  for  certain  ex- 
tra work  which  he  claims  to  have  done. 
It  is  urged  that  the  trial  court  erred  In 
overruling  the  demurrer  to  the  special 
count  of  the  declaration.  It  Is  sufficient 
to  say  that  by  pleading  to  the  merits  after 
the  demurrer  was  overruled,  the  defend- 
ant waived  and  abandoned  his  demurrer, 
and  admitted  the  sufilciency  of  the  decla- 
ration, and  that  he  is  therefore  precluded 
from  assigning  for  error  the  decision  of 
the  court  upon  tha  demurrer.  Railroad 
Co.  V.  Morgenstprn,  106  111.  216;  Coal  Co.  v. 
Hood,  77  111.68;  BxpressCo.  v.Plncknev,29 
III.  382.  It  is  also  urged  that  the  court 
erre<l  In  denying  the  defendant's  motion 
to  take  the  case  from  the  Jury  at  the  close 
of  the  plaintiff's  evidence.  That  motion 
.  was  In  the  naturo  of  a  demurrer  to  the 
evidence,  and  by  it  the  defendant  admit- 
ted that  the  plaintiff's  evidence  was  true, 
and  that  all  the  facts  which  it  fairly  tend- 
ed to  prove  were  established.    Instead  of 


abiding  by  the  demurrer  and  adhering  to 
the  admissions  thereby  made,  he  elected 
to  controvert  the  case  made  by  the  plain- 
tiff's evidence,  and  proceeded  to  introduce 
on  his  own  behalf  evidence  tending  to  dis- 
prove and  rebut  that  given  by  the  plain- 
tiff. By  so  doing,  as  we  held  in  Bailway 
Co.  V.  Velle,  (III.)  26  N.  E.  Rep.  1086,  he 
waived  and  abandoned  his  motion  to  take 
the  case  from  the  Jury,  and  cannot  now 
assign  the  dei*l8ion>of  that  motion  tor  er- 
ror. 

The  next  point  made  is  that  the  special 
plea  setting  op  the  proceedings  and  final 
Judgment  In  tUe  mechanic's  lien  suit  pre- 
sented a  complete  defense  to  the  action  In 
this  caw.  The  plaintiff's  rightto  a  mechan- 
ic's lien  depended  apon  principles  essen- 
tially different  from  those  upon  which  bis 
right  to  recover  for  his  work  and  labor 
performed  and  materials  furnished  in  an 
action  of  assumpsit  are  based.  To  main- 
tain his  lien  he  was  required  to  allege  and 
prove  a  case  within  the  provisions  of  the 
mechanic's  Hen  law,  and  It  is  therefore 
apparent  that  he  was  liable  to  be  defeated 
In  that  nroceedlng  upon  various  grounds 
which  would  have  no  bearing  upon  his 
right  to  recove'"  in  assumpsit.  Neither  the 
plea  nor  the  evidence  offered  under  it  indi- 
cated the  precise  ground  upon  which  the 
mechanic's  lien  was  denied,  but  only  the 
general  fact  that  the  pioceeding  resulted 
in  a  final  judgment  denying  the  plaintiff 
bis  lien.  We  are  therefore  unable  to  see 
bow  thefacts  thus  presented  can  beheld 
to  amount  to  a  defense  of  res  Judicata,  or 
estoppel. 

The  point,  however,  which  Is  specially 
pressed  upon  our  attention,  and  which 
counsel  for  the  appellant  say  in  their  brief 
is  the  only  one  which  they  desire  this 
court  to  decide,  as  stated  by  them,  is 
"  whether,  under  the  contract  In  this  case, 
the  failure  to  pay  money  as  the  work  pro- 
gressed was  such  an  act  or  omission  on 
the  part  of  Ueary  as  would  authorize 
Bangs  to  abandon  the  contract,  and  re- 
cover for  work  done  up  to  the  time  of 
such  abandonment."  However  interest- 
ing or  Important  this  question  may  be  to 
the  parties,  an  examination  of  the  record 
before  us  Is  sufficient  to  show  that,  if  pre- 
sented at  all,  It  is  presented  as  a  mere 
question  of  fact,  and  that  it  Is  therefore  a 
question  in  respect  to  which  the  judgment 
of  the  appellate  court  is  conclusive  upon 
us.  The  trial  was  before  a  jury,  yet,  so 
far  as  Is  shown  by  the  bill  of  exceptions, 
no  Instructions  to  the  Jui'y  were  asked  or 
given,  and  no  motion  was  made  for  a  new 
trial.  The  defendant  having  thus  failed 
to  challenge  the  sufficiency  of  the  evidence. 
or  in  any  manner  to  raise  upon  the  record 
the  question  above  indicated  as  a  ques- 
tion of  law,  that  question  is  not  and  can- 
not be  presented  for  our  consideration. 
No  instructions  as  to  the  law  having  been 
given  to  the  jury,  the  propriety  of  their 
verdict  can  be  challenged  only  upon  the 
ground  of  the  Insufficiency  of  the  evidence 
to  support  It,  and  that  is  a  mere  qnestion 
of  fact.  The  failure  of  the  defendant  to 
move  to  have  the  verdict  set  aside  and  a 
new  trial  awarded  must  be  regarded, 
when  the  record  is  reviewed  on  appeal,  as 
tantamount  to  an  admission  of  the  suffl- 


Digitized  by 


Google 


464 


NOBTHEASTERN  BEPORTEB.  Vol.  27. 


(Ohio. 


ciency  of  the  evidence.  The  declaration 
containing,  as  it  dues,  in  addition  to  the 
special  count  setting  up  tlie  written  con- 
tract, the  Indebitatus  assumpsit  counts 
tor  woric,  labor,  and  services  rendered, 
and  for  goods,  wares,  and  merchandise 
sold  and  delivered,  the  evidence  given  ou 
behalf  of  the  plaintiff  clearly  tends  to  sup- 
port those  counts,  wliatever  may  be  said 
as  to  the  evidence  applicable  to  the  special 
count.  Under  these  circurastancbs  a  gen- 
eral verdict,  must  stand,  at  least  so  long 
as  the  sn£9ciency  of  the  evidence  is  not 
challenged  by  a  motion  for  a  new  trial. 
The  record  before  us  affords  no  evidence 
of  any  errors  committed  by  thetrial  court, 
and  the  Judgment  of  the  appellate  court 
atfirming  the  Judgment  of  the  trial  court 
will  be  affirmed. 


(43  Oblo  Bt  273) 
CiNCIiNNATI,  S.  &  C.  B.  Co.  V.  ViLLAQB  OF 

Beli.e  Centbe. 
{Supreme  Comt  of  Ohto.    Haroh  81,  1891.) 

FBOBATB  CotJBTS  — JUBISSICTION  —  EviNEItT  DO- 

MAis— Pbopbbtt  Sdbject— Pobuo  Usb. 

1.  The  probate  conrts  of  this  state  are  courts 
of  record,  competent  to  decide  on  their  own  ]n- 
risdiction,  and  ezeroise  it  to  final  Judgment,  and 
their  records  import  absolute  verity. 

2.  The  statute  regalatlDg  proceedings  insti- 
tnted  in  the  probate  court  by  municipal  corpora- 
tions, to  appropriate  real  property  for  an  author- 
ized public  use,  confers  on  that  court  power  to 
decide  when  the  service  on  the  defendants  is 
complete,  and  the  parties  are  in  uourL  and  its 
decision  on  these  qaeetions  cannot  be  collaterally 
inquired  into. 

8.  Where  the  record  in  such  proceeding  shows 
that  the  court,  after  hearing  the  evidence,  found 
that  the  defendants  therein  were  duly  notified, 
according  to  law,  of  the  time,  place,  and  purpose 
of  the  application,  a  defendant  (m  whom  no  serv- 
iue  was  iiad  otherwise  than  by  publication  will 
not  l>e  permitted,  in  a  collateral  proceeding,  to 
draw  in  question  the  Jurisdiction  of  the  court,  by 
proving  that,  at  the  commencement  and  duiring 
the  pendency  of  the  proceeding,  he  was  a  resi- 
dent of  the  state. 

4.  It  is  a  well  established  rule  that  property 
already  appropriated,  in  the  proper  exercise  of 
the  power  of  eminent  domain,  cannot  be  taicen 
for  another  public  use,  which  will  wholly  defeat 
or  supersede  the  former  use,  unless  power  to 
make  such  second  appropriation  be  granted  ex- 
pressly or  by  necessary  implication. 

&.  But  land  held  oy  a  corporation,  whether 
acquired  by  purchase  or  appropriation,  whiuh  is 
not  employed  In  nor  needed  for  the  proper  ex- 
ercise of  its  corporate  franchises,  is  not  within 
the  reason  or  operation  of  the  role. 

6.  Municipal  corporations,  under  the  power 
conferred  by  section  2282  of  the  Revised  Statutes, 
are  authorized  to  appropriate,  for  necessary  pub- 
lic ofBces  or  a  prison,  land  of  a  railroad  company 
which  is  not  needed  or  used  in  the  operation  of 
its  road  or  the  conduct  of  its  business. 
(Syllaiyus  by  the  Court.) 

Error  to  circuit  court,  Logan  county. 
On  the  30tn  of  September,  1881,  the  Can- 
cinnati,  Sandusky  &  Cleveland  Ballroad 
Company,  Edward  Mains,  and  J.  C.  Mains 
commenced  their  action  in  the  court  of 
common  pleau  of  Logan  county  against 
the  village  of  Belle  C«ntre,  to  enjoin  the 
defendant  from  taking  possession  of  cer- 
tain real  estate  within  its  limits,  under  a 
proceeding  theretofore  had  in  the  probate 
court  for  the  appropriation  of  the  prem- 
ises for  the  purposes  of  public  ofBces  and 
a  prison  for  the  village.    The  allegations 


and  prayer  of  the  petition  are  as  follows : 

"  (1)  The  paid  village  of  Belle  Centre  is  a 
municipal  corporation  organized  under 
the  laws  of  Ohio,  and  situate  In  said  Lo- 
gan county.  The  Cincinnati,  Sandusky  & 
Cleveland  Bailroad  Company  Is,  and  for 
ten  years  last  past  has  been,  a  corpora- 
tion organized  under  the  laws  of  Ohio, 
owning  the  line  of  railroad  and  the  real 
estate  hereafter  mentioned. 

"(2)  In  the  year  1832  the  Mad  River  & 
Lake  Erie  Railroad  Company  was  created 
by  and  organized  as  a  corporation  under 
a  special  act  of  the  legislature  of  Ohio, 
with  full  power  and  authority  to  con- 
struct a  railroad  from  the  city  of  San- 
dusky to  the  city  of  Springfield,  In  said 
state,  and  to  acquire  title  to  and  hold  all 
real  estate  requisite  or  convenient  for 
right  of  way,  depots,  stations,  side  tracks, 
turn-tables,  etc.,  tor  the  construction  and 
convenient  operation  of  said  road. 

"(3)  On  the  12th  day  of  June.  1846,  one 
Bobert  Mitchell  and  Robert  D.  Hrmphlll, 
being  the' owners  of  lot  No.  4,  In  aaiu  vil- 
lage of  Belle  Centre,  of  which  they  were 
the  proprietors,  proposed  to  the  said  the 
Mad  River  &  Lake  Erie  Ballroad  Com- 
pany to  convey  to  it  the  said  lot  No.  4  in 
consideration  that  said  company  would 
locate  and  construct  Its  line  of  railroad 
through  and  across  the  said  village,  and 
through, across, and  upon  said  lot;  which 
proposition  the  said  company  tlien  ac- 
cepted, and  then  located  and  constructed 
its  line  of  road  through  and  across  the 
said  village,  and  upon  and  across  the  said 
lot.  In  consideration  thereof  the  said 
Mitchell  and  Hemphill  then  conveyed  to 
tbe  said  the  Mad  Biver  &  Lake  Erie  Ball- 
road Company  the  said  lot  No.  4,  as  a 
place  of  depot  forever.  A  copy  of  tbe  deed 
therefor  is  in  the  record  of  the  proceedings 
hereinufter  mentioned.  The  said  the  Mad 
Biver  &  Lake  Erie  Railroad  Company  then 
accepted  said  lot,  and  ereteted  thereon  a 
depot  building,  with  appurtenances,  for 
the  operation  of  the  said  road,  which  ever 
since  has  been  aud  now  is  maintained 
thereon.  By  judicial  sale  and  reorganiza- 
tion under  the  laws  of  Ohio,  and  convey- 
ances under  the  same,  the  title  to  all  tbe 
said  line  of  road,  its  real  estate,  right  of 
way,  and  equipments,  including  said  lot 
No.  4,  passed  to  and  is  now  vested  in  the 
said  the  Cincinnati,  Sandusky  &  Cleveland 
Bailroad  Company. 

"(4)  The  village  of  Belle  Centre,  on  the 
6th  day  of  August,  1881,  flied  in  the  pro- 
bate court  of  Logan  county  Its  application 
to  condemn  and  appropriate  for  village 
offices  and  prison  a  portion  of  the  said  lot 
No.  4;  a  copy  of  which  application  Is  here- 
to attached,  marked  *  B,'  and  made  part 
of  this  petition. 

"(5)  The  plaintiff,  said  railroad  com- 
pany, was  served  with  no  procesa  of  no- 
tice of  said  application,  as  required  by 
law;  the  only  pretended  notice  beinga 
newspaper  publication,  of  which  a  copy  is 
hereto  attached,  marked  'C,'  and  made 
part  of  this  petition.  On  the  said  portion 
of  lot  sought  to  be  appropriated  a  build-, 
ing  and  structure  then  was  and  still  is 
standing,  of  which  the  said  Edward  H. 
Mains  and  J.  C.  Mains  were  and  are  Joint 
owuers  each  of  the  one  undivided  third 
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part,  and  upon  whom  no  notice  whatever 
of  the  Raid  application  and  proceeding 
was  ever  Berve«l,  or.  caused  to  be  nerved, 
by  the  said  villase  or  otherwise. 

*'  (6)  Plalntltts  say  that  said  portion  of 
lot  HO  Boueht  to  be  appropriated  was  then 
and  Is  part  of  said  lot  No.  4,  npon  which 
said  depot  buildings  are  standing  and  oc- 
cupied, the  said  Edward  H.  Mains  and  J. 
C.  Mains  occupying  said  portion  tempo- 
rarily for  a  mere  temporary  pnrpose. 

"  (7)  On  the  27th  day  of  August.  1881,  the 
said  probate  court  wrongfully,  and  with- 
out any  authority  or  jurisdiction, illegally 
made  an  order  of  appropriation  authoriz- 
ing and  empowering  the  said  Tillage  to 
euter  npon  and  take  posseBsion  of  the  said 
portion  ot  lot  No.  4,  and  erect  and  main- 
tain thereon  village  offices  and  a  prison  on 
payment  to  the  plaintiff,  said  railroad 
company,  of  f  234.16  compensation  for  said 
portion  of  lot,  and  to  one  Charles  Mains 
(100  for  said  structure.  Under  said  illegal 
and  pretended  order  the  said  villege  la 
threatening  to  enter  upon  and  take  pos- 
seenion  of  said  portion  of  said  lot  and  said 
structure,  and  erect  and  maintain  thereon 
village  offlcsB  and  a  prison,  and  in  addi- 
tion thereto  to  erect  and  maintain  thent- 
on  business  rooms  to  be  occupied  as  stores 
for  general  commRrcial  business  and  trade; 
all  of  which  It  will  do  without  authority,, 
nnder  said  illegal  order,  tu  the  great  and 
irreparable  damage  of  the  plaintiffs  sever- 
ally, unless  restrained  by  order  of  injunc- 
tion from  this  court. 

"  (8)  The  plaintiffs  say  that  the  said  por- 
tion ot  lot  is  neither  indispensable  nor  nec- 
essary for  the  construction  of  said  village 
offleee  and  prison;  that  there  are  many 
other  lots  and  parcels  of  land  in  said  vil- 
lage severally  snitable  and  convenient  for 
sneh  offices  and  prison,  which  the  defend- 
ant can  procure  at  reasonable  price  either 
by  purchase  or  Judicial  appropriation. 

"(9)  The  plaintiffs  say  that  the  said  vil- 
lage is  not,  nor  Is  its  council,  clothed  with 
authority  or  power  to  condemn  or  appro- 
priate said  part  of  said  lot:  thatsald  pro- 
bate court  had  no  authority  or  jurisdic- 
tion to  entertain  or  bear  said  application, 
or  to  authorize  proceedings  under  the 
name  to  condemn  or  appropriate  any  part 
of  said  lot  for  said  purposes :  that  all  Its 
said  proceedings  are  and  will  be  null  and 
void :  but.  If  permitted,  will  be  a  cloud  up- 
on, and  may  ripen  into  an  occupancy  In- 
consistent with,  plaintiffs'  rights  and  title, 
and  work  the  entire  forfeiture  thereof. 
Daring  all  the  months  of  July  and  August, 
1881.  the  said  corporation  pIi^lntlR  had 
and  maintained  its  general  office  and  place 
of  businens  In  the  city  ot  Sandusky,  in  the 
state  of  Ohio,  constantly  In  charge  of  its 
proper  officers,  agents,  and  clerks,  and 
bad  and  maintained  Its  full  organization 
and  proper  officers  under  the  laws  of  and 
within  said  state,  during  all  said  time, 
and  is  not  nor  was  a  foreign  corporation 
at  any  time. 

"  (10)  The  plaintiffs,  and  each  of  them, 
therefore  pra.y  that  the  said  village,  its 
agenta  and  officers,  maybe  restrained  and 
perpetually  enjoined  from  aaserting  any 
estate,  or  exercising  any  right,  under  said 
order  of  appropriation,  and  from  taking 
or  maintaining  possession  ot  said  part  of 
v.27K.E.no.5— 30 


lot  No.  4;  that  the  said  order  and  Judg- 
ment of  appropriation  be  annulled;  and 
that  In  the  mean  time  a  provisional  in- 
junction be  alio  wed  restraining  them  there- 
from until  the  final  hearing;  and  forother 
proper  relief. " 

At  the  commencement  of  the  action  a 
temporary  injunction  was  allowed  as 
prayed  for  in  the  petition,  and  after- 
wards, on  the  6th  of  October,  1881,  the 
plaintiffs  filed  the  following  supplemental 
petition,  and  obtained  thereon  a  further 
temporary  injunction  according  to  its 
prayer,  viz.:  "The  plaintiffs  say  that  on 
the  30th  day  of  September,  1881,  they  ob- 
tained an  Injunction  and  filed  their  peti- 
tion in  the  above-entitled  cause  restrain- 
ing the  said  village,  its  officers  and  agents, 
from  erecting  or  maintaining  any  building 
or  structure  on  the  south-easterly  part  ot 
lot  No.  4,  in  said  village,  and  from  inter- 
fering with  or  molesting  the  structure 
now  thereon  standing.  They  now  come 
and  file  this  their  supplemental  petition 
against  George  Young,  mayor  of  said  vil- 
lage, Jefferson  Wright,  Lyman  Dow,  Will- 
lam  Sicke,  et  ai.,  members  of  the  council 
of  said  village,  and  Thomas  Nelson, 
Thomas  Livingston,  and  M.  A.Smith,  Jr., 
and  aver  against  them,  all  and  singular, 
the  matters  and  facts  alleged  and  averred  * 
in  their  said  original  petition,  as  fully  as 
if  the  same  were  herein  set  forth  at  large. 
They  further  aver  that  the  said  Nelson, 
Livingston,  and  Smith,  wrongfully  claim- 
ing to  actnnder  somepretended  authority 
or  contract  derived  from  or  had  with  the 
mayor  and  council  of  said  village,  are  con- 
temptuously disregarding  and  violating 
the  said  order  of  injunction,  and  are  now 
engaged  in  molesting  and  disturbing  the 
said  structure  mentioned  in  the  said  orig- 
inal petition,  and  ara  digging  and  exca- 
vating the  soil  of  part  of  said  lot  wrong- 
fully, and  are  erecting  thereon  a  structure 
as  described  and  mentioned  in  their  said 
original  petition,  in  violation  of  thocourt's 
injunction,  and  without  any  legal  author- 
ity or  right,  and  in  contemptuous  disre- 
gard of  the  authority  and  order  of  the 
said  judge,  and  the  court  allowing  said 
injunction,  which,  if  permitted  to  con- 
tinue, will  work  an  irreparable  injury  to 
these  plaintiffs.  They  therefore  pray  that 
the  said  mayor  of  said  village,  and  mem- 
bers of  said  village  council,  Thomas  Nel- 
son, Thomas  Livingston, and  M.A.Smith, 
be  made  defendants,  and  be  enjoined  and 
restrained  from  further  proceeding  In  the 
said  digging,  excavation,  erection,  and 
molestation,  on  or  about  the  part  of  said 
lot,  until  the  final  bearing  of  their  said 
original  petition,  or  until  the  further  or- 
ders of  the  court;  and  from  doing  any  of 
the  acts  which  the  said  village  Is  now  re- 
strained from  doing  by  the  said  injunc- 
tion." 

The  original  defendant  answered  as  fol- 
lows: "Now  comes  said  defendant,  and 
for  answer  to  the  petition  and  supple- 
mental petition  of  plaintiff  denies  each 
and  every  allegation  therein  contained, 
excepting  the  allegation  that  defendant 
Is  a  municipal  corporation  organized  un- 
der the  laws  of  Ohio,  and  situate  in  said 
county  of  Logan,  and  excepting  th6  alle- 
gation that  said  defendant  on  the  6th  day 
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of  August,  1881,  filed  In  the  probate  court 
of  said  county  its  application  to  appro- 
prifl  tea  portion  of  the  real  estate  described 
in  plaintiff's  petition.  Defendant,  lor  a 
further  defense,  says :  (1)  That  the  part 
of  said  lot  No.  4,  in  said  village,  sought  to 
be  appropriated  for  the  purpose  in  the  pe- 
tition mentioned,  has  never  been  and  is 
not  now  used  by  said  the  Cincinnati,  San- 
du8l!y  &  Cleveland  Railroad  Company,  or 
any  other  railroad  company,  for  depot 
purposes.  That  the  depot  building  upon 
said  lot  Is  at  the  distance  of  125  feet  from 
the  part  of  said  lot  sought  to  be  appro- 
priated as  aforesaid.  A  plat  of  said  lot  and 
Its  surrouudlngfs  Is  hereto  attached, 
roariied'A,'  and  made  part  of  this  an- 
swer. That,  on  the  intervening  space  of 
125  feet  between  said  depot  buildings  and 
the  part  of  said  lot  sought  to  be  appro- 
priated, there  has  for  several  years  been, 
and  now  Is,  a  building  occupied  with  busi- 
ness rooms,  not  in  any  way  connected 
with  the  business  ot  carrying  on  said  rail- 
road, and  the  part  of  said  lotso  sought  to 
be  appropriated  has  never  been  used  and 
will  not  be  used  by  said  railroad  company 
in  carrying  on  its  business, and  is  not, and 
never  will  become,  necessary  for  the  pur- 
pose ot  the  business  ot  said  railroad  com- 
■pauy.  That  there  is  a  structure  standing 
on  the  part  of  said  lot  No.  4  sought  to  be 
appropriated,  but  the  same  was  erected 
since  the  plaintiffs  bad  notice  of  the  inten- 
tion of  said  village  to  make  Its  applica- 
tion tor  the  appropriation  of  the  same, 
and  said  structure  was  erected  tor  the  pur- 
pose and  with  the  intent  and  design  of 
preventing  said  defendant  from  making 
the  said  appropriation.  That  in  said  pro- 
ceeding tor  apitropriation  the  said  struct- 
ure was  valued  at  one  hundred  dollars, 
and  the  owners  thereof  refused  to  remove 
the  same,  and  said  defendant  was  com- 
pelled to  take  the  same,  and  pay  said  sura 
of  91 00  therefor,  and  proposes  to  permit 
to  be  used  temporarily,  merely  for  busi- 
ness, only  BO  mnch  of  said  structure  as  tor 
the  present  is  no6  necessary  to  be  used  for 
the  purposes  for  which  the  same  was  ap- 
propriated. That,  long  before  the  begin- 
ning ot  this  suit,  defendant,  after  having 
paid  Into  court  the  amount  of  compensa- 
tion and  damages  assessed  In  said  proceed- 
ing in  the  probate  court  ot  said  county, 
In  pursuance  of  the  order  of  said  probate 
court,  took  possession  of  said  structure, 
and  the  portion  of  said  lot  appropriated 
as  aforesaid,  and  ever  since  has  been,  and 
now  is  in  possession  thereof.  That,  prior 
to  the  commencement  ut  this  action,  the 
village  council  of  said  village  appointed  a 
building  committee,  with  full  power  to 
contract  for  the  erection  of  the  structure 
mentioned,  and  that  on  the  29th  day  ot 
September,  1881,  and  prior  to  the  bringing 
of  this  suit,  said  committee  made  con- 
tracts for  the  erection  and  completion  of 
said  structure,  all  of  which  has  been  done, 
none  ot  ■which  contractors  uver  have  been 
served  with  notice  of  any  injunction  hav- 
ing been  allowed  herein;  and  defendant 
says  that,  after  said  contracts  were  a  ward- 
ed, it  had  no  power  to  prevent  them  from 
completing  their  contracts  as  aforesaid. 
l>efen(iant  further  says  that  said  the  Cin- 
cinnati. Sandusky  &  Cleveland  Railroad 


Company  was  properly  and  legally  served 
with  notice  ot  the  Intended  application  of 
defendant  to  appropriate  a  part  of  said 
lot  as  aforesaid,  as  well  as  all  other  nec- 
essary parties  thereto.  That  said  the  Cin- 
cinnati, Sandusky  &  Cleveland  Railroad 
Company  appeared  In  said  probAte  court 
by  Its  attorneys,  and  made  and  argued 
motions  and  examined  witnesses  during 
the  trial  of  said  proceeding.  That  the  part 
of  said  lot  No.  4  sought  to  be  appropriated 
and  which  was  therein  appropriated  con- 
sisted of  a  strip  of  ground  25  feet  front  by 
50  feet,  out  of  the  south  corner  thereof. 
That,  If  any  wrong  has  been  committed 
against  plaintiffs  in  said  proceedings, 
plaintiffs  have  a  complete  and  adequate 
remedy  at  law.  Defendant  further  says 
that  said  lot  so  appropriated  as  aforesaid 
is  necessary  tor  the  construction  ot  said 
village  prison  and  ofHces.  Wherefore  de- 
fendant atiks  that  said  injunction  may  be 
dissolved,  and  said  defendant  reatored  to 
all  things  It  has  lost  by  reason  thereof." 
Tbe  plaintiffs  did  not  reply.  Upon  the 
Issues  joined  by  these  pleadings  the  case 
was  tried  in  the  court  of  common  pleas, 
where  the  plaintiffs  prevailed ;  and  the  de- 
fendant appealed.  The  circuit  court  heard 
the  cause  at  its  September  term.  1887,  and 
separately  stated  Its  conclusions  of  tact 
and  law  as  follows:  "(1)  The  coart  find 
that  the  allegations  ot  tbe  delendaat's  an- 
swer relative  to  the  condemnation  pro- 
ceedings, therein  mentioned,  as  havlngtak- 
en  place  In  the  probate  court  of  said  coun- 
ty, are  true;  that  record  of  said  proceed- 
ings was  submitted  to  the  court  by  the 
defendant;  and  the  court  declined  and  re- 
fused  to  bear  any  other  evidence  in  tbe 
case,  except  as  set  forth  in  the  record  ot 
said  probate  court  in  said  condemnation 
proceedings.  (2)  Upon  the  said  record, 
the  court  refusing  to  hear  any  other  evi- 
dence, they  find  that  said  condemnation 
proceedings  were  regular;  and  that  said 
plaintiff  the  Cincinnati,  Sandusky  &  Cleve- 
land Railroad  Company  was  ft  party 
thereto;  and,  upon  the  facts  so  found,  the 
court  finds  the  equity  ot  the  case  to  be 
with  the  defendants.  It  is  therefore 
considered  and  adjudged  by  the  court 
that  the  injunction  heretofore  allowed 
herein  be,  and  the  same  la,  dissolved,  and 
that  the  defendant  be  restored  to  all 
things  lost  by  reason  thereof.  It  Is  there- 
fore considered  tiiat  the  defendant,  the 
village  of  Belle  Centre,  Logan  county, 
Ohio,  recover  of  the  plaintiff  the  Cincin- 
nati, Sandusky  &  Cleveland  Railroad  Com- 
pany  their    costs    expended,    taxed    at 

A  motion  for  a  new  trial  was  filed  In 
due  time,  which  was  overruled  by  the 
court.  Exceptions  to  the  ruling  were  tak- 
en by  the  plaintiff  the  railroad  company, 
and  a  bill  ot  exceptions  was  allowed, from 
which  It  appears  that  "it  was  agreed  by 
the  parties  that  the  several  allegations  of 
the  plaintiffs'  petition  in  regard  to  the 
Mad  River  &  Lake  Erie  Railroad  Compa- 
ny, and  the  conveyance  to  It  of  the  said 
lot  No.  4;  the  terms,  conditions,  and  pur- 
pose of  said  conveyance;  the  building, 
operation,  and  maintenance  of  said  line 
of  rond;  and  the  occupancy  of  said  lot 
No.  4  tor  depot  purposes,— were  severally 
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true.  It  was  further  agreed  that  In  the 
year  1K66,  by  Judicial  reorganlcation,  bnd 
the  sale  and  transfer  ol  stfld  line  of  rail- 
road, and  of  said  lot  No.  4,  the  said  the 
Cincinnati.  Sandusky  &  Cleveland  Rail- 
road Company  became  the  suceessor  to 
the  said  the  Mad  KIver&  Lake  ErleRail- 
.road  Company,  and  then  became  and  has 
thence  hitherto  contlnned  to  be  tbe  own- 
er of  said  line  of  railroad,  with  all  tbe 
rights  of  Its  said  predecessor,  inclndlog  its 
rights  to  and  ownership  of  said  lot  No.  4, 
with  a  depot  building  thereon  standing, 
which  It  ban  contlnnously  maintained 
and  operated  ever  since.  It  was  further 
agreed  that  since  the  commencement  of 
this  action  tbe  said  temporary  lease  of  the 
other  plaintiBs  Id  the  petition  mentioned 
has  expired,  and  that  the  said  tbe  Cincin- 
nati, Sandusky  &  Cleveland  Railroad  Com- 
pany alone  prus^cnte^  this  action.  The 
plaintiff  the  said  railroad  company,  to  fur- 
ther maintain  tbe  Issues  on  its  part,  of- 
fered as  evidence  tbe  deed  to  tbe  said  tbe 
.Mad  River  &  Lake  Erie  Railroad  Compa- 
'ny  for  tbe  said  lot  No.  4,  a  copy  of  which 
is  hereto  attached,  marked  'A,'  and  made 
part  of  this  bill  of  exceptions;  and  also 
offered  other  competent  evidence,  oral  and 
record,  tending  to  prove  the  allegailons 
of  tbe  petition  on  Its  part;  but  ttaeconrt 
refased  to  bear  or  consider  ths  same,  or 
any  evidence  In  support  of  the  petition, 
other  than  tbe  record  of  the  condemna- 
tion proceeding  before  tbe  probate  court 
in  the  pleadings  mentioned,  and  directed 
tbe  defendant  to  tlrst  ihtrodnee  the  record 
of  9a1d  condemnation  proceeding;  to  all 
which  rilling  and  refusal  to  admit  evi- 
dence the  said  tbe  Cincinnati,  Sandusky  A 
Cleveland  Railroad  Company  by  its  coun<- 
eel  then  excepted.  Tbe  defendant  then,  to 
maintain  the  issue  on  the  part  of  said  vil- 
lage, offered  and  read  In  evidence  the  rec- 
ord of  the  Said  probate  court  and  of  the 
said  condemnation  proceeding  bad  there- 
in, a  transcript  and  copy  of  which,  marked 
'B.'  Is  hereto  attached  and  made  part  of 
this  bill  ol  exceptions. " 

Tbe  deed  from  Hemphill  and  others  to 
the  Mad  River  &  Lake  Erie  Railroad  Com- 
pany  describee  lot  No.  4,  referred  to,  as 
"being  585  feet  front  on  the  railroad  and 
200  feet  back. "  Snch  portions  of  the  rec- 
ord of  the  probate  court  to  which  reference 
Is  made  In  the  bill  of  exceptions  and  Judg- 
ment of  the  court  as  may  be  deemed  Im- 
portant in  the  decision  of  tbe  case  will  be 
noticed  In  the  opinion.  Tbe  proceeding  in 
error  here  Is  to  reverse  the  Judgment  of 
the  circuit  court. 

W.  A.  West,  for  plaintiff  in  error.  Me- 
Lavghlln  &  Dow,  tor  defendant  in  error. 

WiLxiAMS,  C.  J.,  {atter  Btatingtbe  facts 
as  above. )  Tbe  probate  court  is  empow- 
ered by  the  constitution,  in  addition  tolts 
jurisdiction  In  probate  and  testamentary 
matters,  and  others  expressly  enumerat- 
ed, to  take  sncb  other  Jurlsdlctloa  as  may 
be  provided  by  law.  It  has  been  given 
general  jurisdiction  to  make  inquests  of 
tlie  amount  of  compensation  to  be  made 
to  owners  of  real  estate,  when  appro- 
priated by  any  corporation  legally  au- 
thorised to  makesucta  appropriation.  Rev. 
St.  §  621.    Tbe  purposes  for  which  muulcl- , 


pal  corporations  may'  appropriate  real 
property  are  defined,  and  tbe  mode  of 
procedure  In  snch  cases  prescribed,  by 
chapter  8,  dlv.  7,  tit.  12,  Rev.  St.  When  it 
Is  deemed  necessary  by  the  manlcipal  cor- 
poration to  appropriate  any  real  proper- 
ty within  Its  limits,  for  any  of  the  author- 
ized purposes,  and  the  council  shall,  by 
proper  resolution,  declare  tbe  intention  to 
make  the  appropriation,  an  application 
may  be  made  to  the  probate  court,  and 
prosecuted  therein  to  flnal'  judgment. 
The  notice  to  tbe  owners  whose  property 
Is  sought  to  be  appropriated,  tbe  manner 
of  service  of  the  same,  the  Impaneling  of 
the  Jury,  the  conduct  of  tbe  trial,  the  ver- 
dict and  judgment,  are  all  provided  for 
nnd  regulated  by  tbe  statute.  When  the 
assessment  of  tbe  compensation  has  been 
made  by  tbe  jury,  the  court  shall  make 
snch  order  for  Its  payment  or  deposit  as 
may  seem  proper,  designating  the  time 
and  place  of  payment  or  deposit,  tbe  per- 
sons entitled  to  receive  payment,  and  the 
proportions  payable  to  each:  and  tbe 
court  may  require  adverse  claimants  for 
any  part  of  tbe  money  or  property  to  In- 
terplead, and  fully  determine  their  rights 
In  the  same  proceeding.  The  court  may 
also  direct  the  time  and  manner  in  which 
possession  of  the  property  condemned 
shall  be  taken  or  delivered,  and  may,  if 
necessary,  enforce  the  order  for  tbe  pos- 
session. No  doubts  that  arise  concerning 
tbe  ownership  of  the  property,  or  the  in- 
terests of  the  parties  therein,  shall  cause 
any  delay  in  tbe  proceeding,  or  in  taking 
possession  of  the  property.  But  in  such 
cases  the  court  shall  require  a  depoiSit  of 
tbe  compensation  allowed ;  and  In  all 
vases,  as  soon  as  tbe  compensation  shall 
be  paid,  or  secured  by  a  deposit  under  the 
order  of  the  conrt,  possession  of  the  prop- 
erty may  be  taken,  and  the  public  work 
or  Improvement  progress.  Provision  is 
also  made  for  prosecuting  error,  as  in 
other  cases,  by  any  parties  aggrieved ;  and 
also  lor  appeal.  The  circuit  court  found 
that  the  proceedings  had  in  the  probate 
court,  on  tbe  application  ol  the  defend- 
ant here,  were  regular,  and  tbe  record 
shows  them  to  be  so.  It  is  clear,  there- 
fore, that  If  tbe  probate  conrt  had  juris- 
diction of  the  parties,  and  of  the  property 
Involved,  Its  Judgment  established  the 
right  of  the  village  to  enter  upon  and 
hold  the  property  thus  appropriated,  and 
to  subject  It  to  the  proposed  uses,  and 
must  necessarily  operate  to  defeat  the 
plaintiff's  action;  for  such  a  judgment, 
until  reversed.  Is  flnal  and  conclusive  be- 
tween the  parties,  and  cannot  be  collater- 
ally Impeached.  This  we  do  not  under- 
stand to  be  seriously  controverted.  The 
contention  of  the  plaintiff  here  is  that  the 
probate  court.  In  the  appropriation  pro- 
ceedings, acquired  no  Jurisdiction,  either 
over  it  or  its  property,  and  the  Judgment, 
therefore,  constituted  no  barrier  to  tbe  re- 
lief sought  by  tbe  plaintiff  in  the  court  be- 
low; and  it  is  not  doubted  that,  unless 
the  probate  court  had  Jurisdiction  over 
both  tbe  property  and  the  parties,  its 
judgment  is  void,  and  may  be  collaterally 
assalled.  The  Inquiry,  then.  Is,  was  there 
a  want  of  Jurisdiction  In  either  particular? 
1,  Tbe  claim  of  the  plaintiff  In   error. 
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\rlth  respect  to  tlie  want  of  Jarisdlction 
orer  its  peraon,  as  alleged  In  the  petition, 
is  that,  darlDB  the  pendency  ol  the  pro- 
ceedint;  In  the  probate  conrt,  It  was  a  resi- 
dent corporation,  -maintaining  its  general 
office  and  place  of  business  In  this  state, 
and  that  it  was  not  served  with  notice  of 
the  appUi-ation  otherwise  than  by  publi- 
cation. The  Btatat«  (section  2237)  pro- 
vides, that  notice  of  the  time  and  place  of 
the  application  "shall  be  given  personally, 
In  the  ordinary  manner  of  serving  legal 
process,  to  all  owners  or  agents  of  owners 
of  the  property  sought  to  be  appropriat- 
ed, resident  of  the  state,  whose  place  of 
renidence  is  known ;  and  to  all  others  by 
publishing  the  substance  of  the  applica- 
tion, with  a  statement  of  the  time  aud 
place  at  which  it  is  to  be  made,  for  three 
weeks  next  preceding  the  time  of  the  ap- 
plication, in  some  newspaper  of  general 
circulation  in  the  county. "  The  record  of 
the  probate  court  shows  that  the  plain- 
tiff in  error  was  made  a  party  defendant 
to  the  application,  aud,  when  the  time  for 
making  the  application  was  fixed,  the 
court  ordered  tbat  the  defendants  be  duly 
notified  thereof ;  and  that  an  affidavit  in 
due  form  was  filed,  for  service  by  publica- 
tion upon  tho  plaintiff  here,  stating  that 
It  had  no  officer  nr  agent  upon  whom  per- 
sonal service  could  be  made;  and  also 
tbat  notice  in  conformity  to  the  statute 
was  published  In  accordance  with  its  re- 
quirements in  such  cases,  and  due  proof  of 
publication  made.  It  further  shows  that, 
when  the  application  was  made,  thecourt, 
"alter  hearing  the  evidence,  being  satisfied 
that  the  owners,  and  those  claiming  to 
own  said  real  estate,  have  been  notified 
according  to  law  of  the  time,  place,  and 
purpose  of  the  application,  and  that  the 
necessary  statutory  steps  before  making 
the  same  have  been  had."  ordered  a  }ury 
to  be  drawn,  and  proceeded  with  the  case. 
The  averments  of  the  plaintiff's  petition 
were  controverted  by  the  answer.  And  it 
appears  from  the  bill  of  exceptions  that, 
on  the  trial  in  the  circuit  court,  the  plain- 
tiff offered  evidence  tending  to  prove  the 
allegations  of  its  petition,  but  the  court 
refused  to  hear  any  evidence  in  support  of 
the  petition,  other  than  the  record  of  the 
condemnation  proceedings.  The  question 
Is  thus  raised  whether  It  was  competent, 
in  that  collateral  proceeding,  to  contra- 
dict the  i-ecord  of  the  probate  court,  by 
showing  that  the  plaintiff  in  error  was  a 
resident  corporation,  having  in  this  state 
officers  or  agents  upon  whom  personal 
service  might  have  been  obtained,  and 
that,  therefore,  it  was  not  legally  served 
by  publication.  In  Hammond  v.  Daven- 
port, 16  Ohio  St.  177,  It  was  held  that 
defendants  on  whom  no  service  of  process 
was  had.  otherwise  than  by  publication, 
will  not  he  allowed,  in  a  collateral  pro- 
ceeding, to  draw  in  question  the  jurisdic- 
tion of  the  court  rendering  the  decree,  by 
proving  that  at  the  commencement  and 
during  the  pendency  of  the  proceeding, 
they  were  residents  of  the  state.  And  see 
Callen  v.  Ellison,  IB  Ohio  St.  446.  And  the 
question  here  is  whether  that  rule  is  ap- 
plicable to  probate  courts  in  proceedings 
of  the  kind  we  are  considering.  It  seems 
well  settled  tbat  the  probate  courts  of  the 


state  are  courts  of  record,  competent  to 
decide  on  their  own  Jurisdiction,  and  exer- 
cise it  to  flnal'Judgment,  and  that  tb^r 
records  Import  absolute  verity.  Shroyer 
V.  Richmond,  16  Ohio  St.  46.5.  The  class 
of  tribunals  to  which  they  belong,  and  the 
character  of  their  jurisdiction,, are  aptly 
pointed  oat  in  the  opinion  of  the  court  in. 
the  case  just  cited,  in  the  following  lan- 
guage: "Trne,  It  [the  probate  court]  Is 
a  court  of  limited  jurisdiction,  and  it  is 
equally  true  that  the  jurisdiction  of  each 
of  the  courts  of  the  state  Is  expressly  lim- 
ited, either  by  the  constitution  or  by  stat- 
ute. But,  as  was  said  In  the  case  of  Shel- 
don V.  Newton,  3  Ohio  St.  500, 'the  dis- 
tinction Is  not  between  courts  of  general 
and  those  of  limited  jurisdiction,  but  be- 
tween courts  of  record,  that  are  so  consti- 
tuted as  to  be  competent  to  decide  on 
their  own  jurisdiction,  and  exercise  it  to 
final  judgment,  without  setting  forth  the 
facts  and  evidence  on  which  it  is  rendered, 
and  whose  records,  when  made,  import 
absolute  verity,  and  those  of  an  inferior 
grade,  whose  decisions  are  not,  of  them- 
selves, evidence,  and  whose  judgments 
can  be  looked  through  for  the  facts  and 
evidence  which  are  necessary  to  sustain 
them.  Orphans'  courts  and  courts  of  pro- 
bate, when  constituted  courts  of  record, 
have  uniformly  been  held  of  the  former  de- 
scription ;'  and  the  authorities  cited  in 
that  case  fully  sustain  these  positions. " 

The  statute  regulating  these  appropria- 
tion proceedings  expressly  confers  upon  the 
probate  court  power  to  decide  when  the 
service  is  complete,  and  the  parties  are  in 
court;  audits  decision  upon  those  ques- 
tions cannot,  we  think,  be  collaterally  in- 
quired Into ;  and  the  circuitcourt  commit- 
ted no  error  in  refusing  to  bear  evidence 
offered  for  that  purpose.'  Besides,  it  is 
shown  by  the  record  of  the  pnxhate  court 
that  the  plaintiff  in  error,  at  the  time  and 
place  fixed  for  making  the  application  as 
designated  in  the  published  notice, filed  its 
motion  in  that  court  to  dismiss  the  pro- 
ceeding and  deny  the  application  for  the 
reason,  among  others,  that  the  court  had 
no  jurisdiction  of  the  subject-matter.  The 
motion  was  argued  bycnnnsel  for  the  par- 
ties, and  oven-uled  by  the  court.  This 
effected  the  appearance,  and  gave  the  court 
jurisdiction  of  the  plaintiff  in  error.  El- 
liott y.  Lawbead,  43  Ohio  St.  171. 1  N.  K 
Rep.  677. 

2.  But  the  claim  Is  made  that  the  pro- 
bate court  had  no  jurisdiction  over  the 
property,  because  no  power  has  been  con- 
ferred on  municipal  corporations  to  ap- 
propriate property  owned  by  a  railroad 
company,  for  the  uses  for  which  the  prop- 
erty was  sought.  This  claim  isbased  upon 
two  propositions:  First,  that  the  prop- 
erty was  already  devoted  to  a  public  use, 
viz..  tbat  of  the  railroad  company,  and 
could  not  be  taken  for  another  and  differ- 
ent public  use,  under  the  general  power 
possessed  by  the  defendant  to  appropriate 
real  property  for  such  use;  and,  second, 
that  the  express  grant  of  power,  by  sec- 
tion 2233  of  the  Revised  Statutes,  to  mu- 
nicipal corporations, to  appropriate  prop- 
erty owned  by  a  railroad  company,  for 
the  pnrpose  of  opening  or  extending 
streets   or  alleys,  under  the  limitations 
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therein  contained,  bytmpUcatlou.ezclndeB 
the  power  uf  appropriation  ot  sach  prop- 
erty for  any  other  purpose.  II  It  be  true 
that  the  defendant  waB  without  lawful 
authority  to  appropriate  the  property  for 
the  proposed  uses,  the  Judgment  ot  the 
probate  court,  of  coarse,  could  confer 
none;  If,  on  the  other  hand,  the  defendant 
was  clothed  with  the  necessary  power,  the 
Judgment  of  the  court  was  not  open  to 
collateral  attack,  but  could  only  be  re- 
viewed on  error  or  appeal.  In  support  of 
the  first  proposition,  it  is  argued  that  the 
railroad  company  was  the  exclusive  jud^e 
of  what  lands  were  necessary  for  its  pur- 
poses, and  that  the  land  in  question  hav- 
ing been  acquired  for  a  depot,  and  thus 
devoted  to  a  public  use,  could  not  be  taken 
by  the  defendant  for  the  uses  proposed,  be- 
cause the  power  to  so  take  it  Is  not  ex- 
pressly granted  by  the  statute,  nor  ntKses- 
sarily  Implied  from  the  terms  of  the  grant. 
The  statute,  in  general  language,  express- 
ly antborlzes  any  city  or  village  "to  enter 
npoD  and  hold  real  estate  within  its  cor- 
porate limits "  for  "  necessary  ofiSces, "  and 
for  "prisons."  Bov.  St.  §  2232.  No  limita- 
tion on  th<>  power  is  found  in  the  statute, 
either  with  respect  to  the  ownership  or 
uses  made  of  the  property.  Under  a  stnt- 
ate  which.  In  equally  general  language, 
conferred  power  upon  cities  and  incoi-po- 
rated  villages  to  enter  upon  and  take  land 
for  the  purpose  of  opening  and  extending 
streets  and  alleys,  it  was  held  in  Railroad 
Co.  V.  Dayton,  23  Ohio  St.  510,  they  were 
authorized  to  appropriate  to  those  uses 
lands  which  were  the  subject  of  the  fran- 
chises ol  railroad  companies:  provided 
the  second  use  for  which  tlie  land  is  taken 
la,  in  the  circumstances  of  the  particular 
case,  reasonably  consistent  with  the  for- 
mer use.  The  court  say  in  that  case  that 
the  terms  ot  the  grant  "are  sufUciently 
broad,  prima  facie,  to  confer  the  requisite 
authority,  and  there  is  in  such  case  noth- 
ing in  the  nature  of  the  use  to  which  the 
land  has  been  appropriated  by  the  rail- 
road company,  or  in  that  to  which  it  is 
proposed  to  subject  it  by  the  second  ap- 
propriation, which  requires  us,  upon  the 
presumed  intention  of  the  legislature,  to 
Ingraft  upon  the  general  terms  of  the 
grant  an  exception  which  will  prohibit 
such  crossing. "  According  to  the  rule  es- 
tablished by  that  decision,  whether  munic- 
ipal corporations,  under  the  power  con- 
ferred by  section  2232  of  the  Revised  Stat- 
utes, can  appropriate  lands  owned  by  a 
railroad  company,  within  their  limits,  for 
any  of  the  specified  uses,  mustdepend  upon 
the  circumstances  of  each  case;  the  crite- 
rion in  all  being  whether  such  appropria- 
tion is  reasonably  consistent  wit^  the 
use  to  which  the  property  has  been  sub- 
jected by  the  railroad  company.  And 
whether  it  Is  so  consistent  may,  in  each 
case,  become  a  question  of  fact.  Though 
it  is  not  so  shown  by  the  bill  of  excep- 
tions, it  may  be  supposed  that  it  was  to 
this  point  the  plaintiff,  on  the  trial  in  the 
cirenit  court,  offered  evidence.  The  nature 
of  the  evidence  is  not  disclosed ;  and  under 
the  pleadings  Its  character  is  not  readily 
conjectured.  The  lot  is  described  in  the 
deed  referred  to  In  the  petition,  as  "being 
535  feet  front  on  the  railroad,  and  200  teet 


back."  That  portion  of  it  which  the  de- 
fendant sought  to  appropriate  Is  25  feet 
by  60  teet  in  dimension.  And  while  it  is 
averred  in  the  petition  that  a  depot  build- 
ing has  been  erected  and  is  maintained  on 
the  lot.  It  is  not  alleged  that  any  part  of 
the  building  is  on  the  portion  wanted  by 
the  defendant.  Nor  is  it  averred  that  any 
of  that  part  of  the  lot  is  occupied  or  used 
for  railroad  purposes,  or  that  it  is  in  any 
way  necessary  for  the  use  or  operation  of 
the  plaintUI's  road  or  the  conduct  of  Its 
business.  The  answer  alleges  that  the  de- 
pot building  is  125  feet  distant  from  that 
part  ot  the  lot  embraced  in  the  condemna- 
tion proceeding;  that  on  the  intervening 
space  there  is,  and  tor  years  has  been,  a 
building  occupied  for  business  rooms.  In 
no  way  connected  with  the  business  of  the 
railroad  company;  and  that  the  portion 
of  the  lot  which  the  defendant  was  seek- 
ing to  appropriate  has  never  been  needed 
or  used  or  occupied  for  any  railroad  pur- 
pose, and  never  will  be,  by  tbe  plaintiff. 
The  plaintiff  not  having  replied,  these  alle- 
gations of  the  answer  stand  admitted. 
Proof  in  their  support  was  unnecessary, 
and  proof  against  them  inadmissible.  It 
is  not  suggested  that  tbe  proof  offered 
was  for  any  other  purpose. 

Was  the  defendant,  under  these  circum- 
stances, destitute  of  power  to  appropriate 
tbe  property  so  conditioned?  It  may  be 
true  that  a  railroad  corporation  is,  in  the 
first  instance,  the  exclusive  Judge  of  what 
lands  are  necessary  for  its  purposes,  and  of 
the  quantity  of  land,  so  needed,  and  that 
it  may  acquire  the  same  by  condemnation. 
But  the  rightful  exercise  of  its  power  ot 
eminent  domain  is  limited  to  the  appro- 
priation of  such  lands  as  are  reasonably 
necessary  for  its  legitimate  uses.  What- 
ever, beyond  that,  is  so  acquired,  must  in- 
sult from  erroneous  Judgment,  or  a  willful 
abuse  of  the  power.  What  reason  can 
there  be  for  exempting  such  excess,  when 
not  employed,  nor  in  any  way  reasonably 
necessary  in  the  proper  exercise  of  its  cor- 
porate franchises,  from  appropriation  for  a 
needed  public  use?  There  appears  to  be 
none.  The  power  of  eminent  domain  is  the 
right  to  make  private  property  "subservi- 
ent to  the  public  welfare, "  without  the 
owner's  consent.  It  resides  in  the  sover- 
eign, and  rests  upon  public  necessity;  and 
though  it  may  be  delegated  to  or  exercised 
through  Instrumentalities  like  corpora- 
tions. It  can  never  be  rightfully  exercised 
beyond  the  public  necessity.  Giesy  v.  Rail- 
road Co.,  4  Ohio  St.  308.  All  property, 
however  held,  is  necessarily  subject  to  the 
legitimate  exercise  of  the  power. 

It  seems  to  be  a  well-established  rule, 
however,  that  property  already  appropri- 
ated, in  the  proper  exercise  of  the  power  of 
eminent  domain,  cannot  be  taken  for  an- 
other public  use  which  will  wholly  defeat 
or  supersede  the  former  use,  unless  the 
power  to  make  such  second  appropriation 
be  given  expressly  or  by  necessary  impli- 
cation. Railroad  Co.  v.  Dayton,  supra. 
But  land  held  by  a  corporation,  whether 
acquired  by  purchase  or  appropriation, 
which  is  not  employed  in,  nor  needed  for, 
the  proper  exercise  of  its  corporate  fran- 
chises. Is  not  within  the  reason  or  opera- 
tion of  the  rule.    The  admissions  of  the 
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pleadings,  In  the  cane  before  ne,  show  that 
the  property  appropriated  by  defendant 
for  the  purpuseB  of  the  municipality  was 
of  this  character,  and  it  was  therefore,  we 
thinlc,  the  proper  subject  of  such  appro- 
priation. The  provision  contained  in  sec- 
tion 22R8  of  the  Revised  Bt!ttut<>s,  relatiuu; 
to  the  opening  and  extending  of  streets 
and  alleys  across  railroad  tracks,  and 
lands  held  or  owned  by  railroad  campa- 
nies,  Bi-st  became  a  part  of  the  legislation 
of  this  state  by  the  passage  of  the  act  of 
April  28, 1873.  That  act  did  not  contain 
the  clause,  limiting  the  appropriation  for 
such  purposes,  to  cases  "where  such  ap- 
propriation will  not  unnecessarily  inter- 
fere with  the  reasonable  use  of  such  road 
or  land  by  the  railway  company."  The 
original  act,  with  this  clause  added,  was 
carried  into  the  Revised  Statutes,  as  the 
section  above  named.  Before  the  enact- 
ment of  the  statute,  the  case  of  Railroad 
Co.  V.  Dayton,  supra,  had  been  decided; 
by  which  it  was  established  that  under  a 
general  power,  like  that  granted  by  sec- 
tion 2232,  municipal  corporations  were 
authorized  to  appropriate  property  held 
or  owned  by  railroad  companies,  under 
substantially  the  same  conditions  now 
embodied  In  section  2233.  This  latter  sec- 
tion did  not,  therefore,  confer  the  power 
to  appropriate  railroad  property.  It  was 
not  necessary  for  that  purpose.  The 
power  existed  before  that  statute  was  en- 
acted, and  Independently  of  it.  The  stat- 
ute is  therefore  simply  declaratory  of  what 
the  law  was  at  the  time  of  its  adoption, 
and  was  notdeslgned  to  exclude  the  power 
then  possessed  by  municipal  corporations 
under  the  general  grant.  Hence  we  con- 
clude that  municipal  corporations,  under 
the  power  conferi-ed  by  section  2232  of  the 
Revised  Statutes,  are  authorized  to  appro* 
priate,  for  necessary  public  offices,  or  a 
prison,  land  of  a  railroad  company  which 
Is  not  needed  or  used  in  the  operation  of 
its  road  or  the  conduct  of  Its  business: 
and  that  the  probate  conrt  bad  complete 
Jurisdiction  in  the  appropriation  proceed- 
ing instituted  by  the  defendant,  and  the 
plaintiff  is  concluded  by  its  Judgment.  The 
Judgment  of  the  circaltcoort  is  affirmed. 


(12«  N.  Y.  336) 

Roberts  v.  Bauhoarten. 
(Court  of  Appeai*  of  New  York.  May  6, 1891.) 
Ejkothbh'f— Nzw  Tkial. 
Code  Civil  Proo.  N.  Y.  i  191,  provides  that 
a  party  cannot  review  in  the  court  of  appeals  an 
order  of  the  general  term  granting  a  new  trial, 
except  upon  condition  that  he  stipulate  for  iadg- 
ment  absolute  against  him  in  case  the  order  is 
affirmed.  Section  1525,  Id. ,  provides  that,  at  any 
time  cvlthin  three  years  after  a  judgment  In  eject- 
ment is  rendered,  the  defeated  party  may  obtain 
a  new  trial  on  payment  of  costs  and  damages. 
Held,  that  the  latter  statute  did  not  apply  to  a 
judgment  in  electment  entered  on  an  order  of  the 
court  of  appeals  upon  stipulation  for  Judgment 
absolute.    AfBrming  11  K.  Y.  Bupp.  699. 

Appeal  from  superlorvourt  of  New  York 
city,  genern!  term. 

Robert  Hunter  McGrath,  Jr.,  for  appel- 
lant.   Cephas  Bminerd,  for  respondent. 

RuGBR,  C.  J.  The  plaintiff,  by  this  pro- 
ceeding, seeks  to  avail  himself  of  the  right 


to  a  new  trial  in  an  ejectment  case,  con- 
ferred by  sections  1624  and  152;>  of    the 
Code  of  Civil  Procedure.    Those  sections 
substantially  provide,  first,  t^at.  except 
as  otherwise  expressly  provided,  a  final 
Judgment  in  ejectment,  rendered  apon  the 
trial  of  an  issue  uf  fact,  is  conclusive,  as 
to  the  title  established  in  the  action,  upon 
each  party  against  whom  it  is  rendered, 
and  all  persons  claiming  throngh  orander 
him.    Section  1525:    "The  court,  at  any 
time  within  three  years  after  such  a  judg- 
ment Is  rendered  and  the  Judgment  roll  is 
filed,  upon  the  application  of  the  party 
against  whom  it  was  rendered,  his  heir, 
deviBee,  or  assignee,  and  npon  payment  of 
all  costs"  and  certain  specified  damages, 
"must  make  an  order  vacating  the  Judg- 
ment, and  granting  a  new  trial  in  the  ac- 
tion."   The  circumstances   ander   which 
this  motion  was  made  were  as  follows: 
On  the  trial  of  an  ejectment  action  before 
the  court  without  a  Jnry,  judgment  was 
awarded  upon  findings  of  fact,  as  we  as- 
sume, in  favor  of  the  plaintiff.    Upon  ap- 
peal, however,  this  Judgment  was  reversed 
by  the  general  term,  and  a  new  trial  or- 
dered.   The  plaintiff  then  appealed  from 
this  order  to  the  court  of  appeals,  stipu- 
lating that,  in  case  the  order  was  affirmed, 
judgment   absolute    should    be   rendered 
against  him.    The  order  was  affirmed  in 
this  court, and  judgment  absolute  against 
the  plaintiff  was  ordered,  and  such  judg- 
ment was  duly  entered  in  the  court  below, 
in  pursuance  of  the  remittitur  from  this 
court.    18  N.  E.  Rep.  96.     The   plaintiff 
now  claims  that  he  is,  by  virtue  of  the 
statute  referred  to, entitled  to  a  new  trial, 
as  matter  of  course:  he  having  paid  all 
costs  and  damages  awarded  against  him 
b.v  the  judgment.    Prior  to   the  Revised 
Statutes.  Judgments  in  ejectment,  at  com- 
mon law,  were  not  conclusive  evidence  of 
the  title  to  the  property  involved,  and 
successive  actions  could  be  maintained  by 
a  plaintiff  by  the  adoption  of  fictitiooa 
allegations  in  his  complaint  varying  the 
demise  under  which  the  plaintiff  made  hia 
claim.    Such  actions  could  be  restrained 
only  by  an  action  in  equity,  prohibiting 
the   brluging  of   repeated    actions  for  a 
cause  which  had  been  eufflolently  litigated 
in  prior  actions.    Smelting  Co.  v.  Hall,  106 
U.  S.  87. 1  Sup.  Ct.  Rep.  128.    The  sections 
of  the  Code  referred  to  were  a  substantial 
re-enactment  of  the  provisions  of  the  Re- 
vised Statutes,  and  have  continued  nn- 
chanized.  In  any  respect  important  to  no- 
tice, from  1828  till  the  present  time.    The 
Revised  Statutes  made  radical  changes  ia 
the  law  governing  actions  relating  to  real 
estate  as  they  bad  previously  existed,  and. 
among  other  things,  provided  thatjndg- 
nients  rendered  apon  the  trial  of  questions 
of  fact  In  actions  of  ejectment  should   be 
conclusive,  as  to  the  title  adjudicated,  up- 
on the  parties  to  the  action  and  those 
claiming  under  them,  except  that  an  an- 
Bucceasful  party  on  such  trial  might  have 
a  new  trial.  If  he  chose  to  apply  for  it, 
upon  payment  of  the  costs  and  damages 
awarded   by  the  judgment  sought  to  be 
vacated.    This  exception  to  the  general 
practice  was  bused  upon  the  peculiar  im- 
portance which  the  common  law  attached 
to  actions  involving  the  title  to  real  es. 
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tate,  and  Its  reluctance  to  take  land  from 
a  party  In  poaseasion  until  after  the  facts 
upon  which  tb«  claim  of  title  was  based, 
where  tliey  were  disputed,  had  been  passed 
upon  by  two  ]nrlps  or  other  triers  of  ques- 
tions of  fact.  It  has  been  decided  tbat 
judgments  In  snch  actions,  rendered  upon 
snbmittud  cases,  by  default,  consent,  or 
upon  questions  of  law,  stand  upon  the 
same  footing,  in  respect  to  their  conclu- 
slvenetis  as  adjudications,  as  those  in  ac- 
tions generally.  Sacla  v.  O'Connor,  79  N. 
Y.  260;  Christie  ▼.  Bloomingdale,  18  How. 
Pr.  12;  Bank  v.  White,  23  N.  T.  848.  As 
regulated  by  the  Revised  Statutes,  there- 
fore, a  new  trial  could  be  had,  as  matter 
of  course,  under  the  statute,  only  when 
the  judgment  sought  to  be  opened  was 
rendered  upon  questions  of  fact.  The  ob- 
vious purpose  of  the  statute  was  to  leave 
sucb  judgments,  in  respect  to  other  condi- 
tions, the  same  as  judgments  in  actions 
generally.  The  judgment  sought  to  be 
vacated  in  this  case  was  one  which  was 
entered  In  the  superior  court  upon  a  re- 
mittitar  from  this  court  ordering  judg- 
ment absolute  in  favor  of  the  defendant. 
This  Judgment  was  based  upon  a  stipula- 
tion given  In  pursuance  of  tbe  statute  by 
the  plaintiff,  agreeing  that  judgment  ab- 
solute should  be  rendered  against  blm  in 
ease  the  judgment  appealed  frona  should 
be  afBrmc^d  in  this  court.  Such  a  judg- 
ment Is  in  no  respect  based  upon  a  trial 
and  determination  of  an  issue  of  fact,  but 
is  founded  solely  upon  tbe  consent  of  the 
party  making  the  stipulation.  It  did  not, 
in  any  respect,  depend  upon  the  merits  of 
the  controversy  as  between  the  parties, 
or  the  determination  of  questions  of  fact 
originally  made  by  the  trial  court;  but 
was  founded  upon  the  agreement  of  the 
parties  tbat  a  certain  rssalt  should  follow 
the  decision  of  this  court  upon  the  -ques- 
tions of  law  presented  to  it  by  the  record 
in  court.  Cobb  v.  Hatfield,  46  N.  7.535; 
HiRcock  v.  Harris,  80  N.  Y.  402.  The  plain- 
tiff had  tbe  option  presented  to  htm,  by 
the  order  of  the  general  term  granting  a 
new  trial,  to  go  back  and  have  another 
trial  of  tbe  case,  or  by  atlpulnting  that 
judgment  absolute  in  the  case  might  fol- 
low the  derision  of  this  court,  to  come 
here  and  review  the  decision  of  the  greneral 
term  upon  qnestions  of  law.  The  plain- 
tiff had  no  right  to  appeal  to  this  court, 
except  upon  the  condition  that  he  wonlil 
submit  the  whole  controversy  upon  the 
result  reached  in  this  court.  This  sub- 
jected him  to  tbe  risk  of  being  defeated  in 
the  action  by  an  adverse  result  in  this 
court  upon  the  special  questions  submit- 
ted to  It  by  the  record,  and  he  must  be 
deemed  to  have  considei-ed  that  question, 
and  dpliberately  consented  tbat  the  judg- 
ment ordered  by  this  court  should  be  final 
in  respect  to  the  cause  of  action  stated  in 
the  complaint.  There  can  be  no  question 
but  that  a  party  has  for  a  consideration 
the  right  to  waive  privileges  given  him  by 
a  statute,  and  agree  upon  a  mode  of  trial 
wbicb  shall  preclude  hlin  from  afterwards 
availing  himself  of  rights  which  he  might 
otherwise  have.  By  giving  the  stipula- 
tion In  question,  the  plaintiff  secured  a 
right  of  review  which  he  could  not  other- 
wise have  bad,  and  there  is  no  reason  or 


Justice  In  permitting  him  to  violate  bis 
agreement  becanse  his  experiment  has  not 
turned  out  as  be  expected  it  would.  Tbe 
statute  is  explicit  that  a  party  cannot  re- 
view in  this  court  an  order  of  tbe  general 
term  granting  a  new  trial,  except  upon 
tbe  condition  that  be  shall  stipulate  for 
Judgment  absolute  in  case  he  does  not  suc- 
ceed In  obtaining  a  reversal  of  the  order 
appealed  from,  (subdivision  8,  §  12,  Code 
Proc.  1848;  subdivision  3,  §  191,  Code  Civil 
Proc.;)  and  to  hold  tbat  the  party  who 
sustains  snch  an  order  in  this  court  does 
not  secure  an  absolute  judgment  would 
nullify  the  express  provisions  of  the  stat- 
ute, and  deprive  tbe  stipulation  of  the 
party  of  any  meaning  or  effect.  These 
provisions  of  tbe  Code  are  general,  and 
no  exception  has  been  made  in  the  case  of 
actions  of  ejectment,  and  no  authority 
exists  for  omitting  snch  actions  from  the 
operation  of  the  rule  prescribed  by  the 
Code.  To  hold  otherwise  would  involve 
the  right  of  the  court  to  disregard  the  ex- 
press statutory  provisions,  and  establish 
a  broad  exception  to  tbe  operation  of  u 
statute  which  was  undoubtedly  intended 
to  be  general  and  comprehensive  in  its  re- 
quirements. The  order  of  tbecourt  below 
should  therefore  be  affirmed,  with  costs. 
All  concur. 


(126  N.  Y.  342) 

ZiBot.EB  V.  Chapin  et  al. 
(Court  qf  ^pp«a28  of  Neva  York.   May  6, 1801.) 

IHJUKOTION — MONICIF&I.  COBPOBATIORB. 

1.  Code  Civil  Proc.  N.  T.  S  1925,  which  pro- 
vides that  an  action  to  prevent  waste  of  or  injury 
to  the  property  of  a  municipality  may  be  main- 
tained oyaresident  tax-payer,  does  not  give  such 
taz-payer  the  right  to  mialntaln  a  suit  to  enjoin 
a  contemplated  purchase  by  a  monicipality,  on 
the  mere  ground  that  the  purchase  Is  to  be  made 
at  an  extravagant  and  unreasonable  price,  where 
there  is  no  charge  of  fraud  or  collusion. 

3.  Laws  N.  Y.  1886,  o.  835,  authorized  the  city 
of  Brooklyn  to  bny  certain  water -works,  "when 
and  at  such  price  as  may  be  agreed  upon, "  and 
provided  that,  if  the  parties  were  unable  to  agree 
upon  a  price,  "then,  in  that  case,  the  power  to- 
arqulre  said  property  by  eminent  domain  Is  del- 
egated to  said  city,  and  the  ofSoers  in  the  name 
of  said  city,  within  two  years  hereafter,  may  ac- 
quire sachjproperty"  by  condemnation  proceed- 
ings, field  that,  after  the  expiration  of  said 
two  years,  the  city  had  no  power  to  purchase  the 
property. 
Affirming  IS  N.Y.  Bupp.  78S. 

Appeal  from  supreme  court,  general 
term,  second  department. 

Geo.  F.  Dnnforth,  Almet  F.  Jenks,  Wm. 
C.  De  Witt,  and  Thoa.  E.  Pearsall,  for  ap- 
pellants.    Wm.  J,  Gaynor,tor  respondent. 

FiNCB,  J.  It  Isconceded  that  we  cannot 
review  tbe  order  of  the  special  term  which 
restrains  tbe  defendant  officials  from  pur- 
chasing the  property  and  franchises  of  tbe 
Lii.>ng  Island  Water  Supply  Company,  if 
the  complaint  states  a  good  cause  of  ac- 
tion. The  suit  is  brought  by  a  tax-payer 
of  the  city  of  Brooklyn  to  prevent  such 
pnrcuase,  as  being  illegal  and  unauthor- 
ised, and  amounting  to  a  waste  of  the 
property  and  funds  of  tbe  city,  and  it  was 
a  proper  and  reasonable  exercise  of  discre- 
tion on  the  part  of. the  court  to  restrain 
the  Tiurchase  pending  the  litigation  in  aid 
of  the  plaintiff's  remedy,  unless  we  are 
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able  to  see,  on  an  examination  of  the 
complaint,  that  he  is  clearly  and  certainly 
not  entitled  to  the  ultimate  relief  which 
he  seeks.  The  appeal  comes  to  us  depend* 
ent  upon  that  proposition,  and  with  a 
frank  acknowledgment  that  the  appellants 
can  only  succeed  by  satisfying  u^  that  the 
plaintiff  has  suffered  no  actionable  wrong 
and  is  entitled  to  no  equitable  relief.  In 
so  far  as  the  complaint  is  founded  upon 
alleeatlona  of  waste,  the  appellants  ap- 
pear to  be  right  in  their  assertion  that  no 
cause  of  action  Is  pleaded ;  for,  while  the 
complaint  alleges  the  meditated  payment 
of  an  extravagant  price,  and  states  tacts 
which  are  claimed  to  Indicate  a  want  of 
prudence  and  good  judgment  on  the  part 
of  the  mayor  and  his  associates,  yet  those 
facta  and  the  inferenceu  claimed  are  not 
beyond  the  possibility  of  explanation  and 
criticism,  and  the  complaint  contains  no 
averment  of  fraud  orcoUusion  or  bad  faith 
on  the  part  of  the  purchasing  offlclais. 
We  have  quite  recently  declined  to  become 
arbitrators  between  tax-payers  and  their 
manicipal  officers  in  every  instance  of  dis- 
agreeing opinions  or  conflicting  Judg- 
ments, and  have  decided  that.  Jurisdiction 
in  the  officials  existing,  the  courts  can  in- 
terfere in  actions  like  that  before  us  only 
where  some  fraud  orcollusion  nrbad  faith 
is  alleged  and  proved.  Talcott  v.  City  of 
Buffalo,  125  N.  Y.  280,  26  N.  E.  Rep.  263.  It 
is  said,  however,  on  behalf  of  the  plain- 
titf,'tbat  the  complaint  does  contain  alle- 
gations of  fraud  on  the  part  uf  the  watei 
supply  company;  averments  that  it  in- 
duced the  defendant  officials  to  contract 
lor  the  purchase  by  false  representations, 
known  to  be  such  and  made  with  intent 
to  deceive,  as  to  the  revenues  of  the  com- 
pany, and  the  earnings  and  value  of  the 
stock.  But  the  action  authorized  by  sec- 
tion 1925  of  the  Code!  is  one  which  the 
tax-payer  may  bring  against  the  public 
officer  because  of  some  fraud  or  bad  faith 
on  his  part,  or  to  restrain  some  illegal  ac- 
tion. It  was  not  intended  as  a  mode  of 
putting  an  incapable  or  confiding  official 
under  the  protecting  guardianship  of  the 
court,  and  of  making  him  a  ward  in  chan- 
cery, to  be  shielded  from  the  effects  of  his 
own  folly,  nor  to  enable  a  tax-payer  to 
try  a  question  of  fraud  between  the  officer 
and  those  who  are  dealing  with  him.  If 
the  officer  is  honest  and  faithful,  no  suit 
against  him  is  needed.  The  tax-payer 
may  explain  to  bira  the  tacts,  and  discover 
til  him  the  fraud,  and  the  courts  are  open 
for  his  protection,  and  the  means  of  re- 
dress are  at  hand.  It  is  only  when,  in  the 
face  of  explanation  and  knowledge,  he 
still  refuses  to  act,  and  persists  In  carrying 
out  the  wasteful  contract,  tbat  an  action 
against  him  is  needed;  and  then  it  rests 
upon  bis  misconduct,  upon  his  collusion 
and  fraud,  whiuh  must  be  alleged  and 
proved.  Tbeiegislaturecould  not  have  in- 
tended that  the  courtsshould  supply  Intel- 
ligence and  prudence  to  incapable  officials 
at  the  demand  of  a  tax-payer,  but  mani- 
festly did  intend  to  give  the  latter  protec- 

» Code  Civil  Proo.  N.  Y.  (  1925,  provides  that 
an  action  to  prevent  waste  of  or  injury  to  the 
property  of  a  municipality  maybe  maintained  by 
a  citlzeu  and  tax-p^er  resident  therein. 


tlon  against  the  dishonesty  orfraud  of  the 
municipal  agents. 

The  action,  therefore,  cao  only  be  main- 
tained, if  at  all.  upon  the  further  ground 
that  the  contemplated  purchase  by  the 
mayor  and  bis  associates  is  beyond  their 
authority,  and  wholly  Illegal  and  void. 
The  complaint  contains  that  averment. 
Tiiere  Is  no  disagreement  as  to  the  source 
of  the  authority  to  pnrchfise,  if  any  bag 
been  granted,  and  it  is  claimed  to  exist  in 
the  terms  of  the  annexation  act  which 
merged  the  town  of  New  Lots  in  the  city 
of  Brooklyn.  Laws  1«86,  c.  835.  Ijection 
5  of  that  act  reads  thus:  "The  mayor, 
comptroller,  and  auditor  of  the  city  of 
Brooklyn  are  hereby  authorized,  for  and 
in  the  name  of  the  city  of  Brooklyn,  to 
purchase  the  reservoir,  well,  machinery, 
pipes,  franchises,  and  all  other  property 
of  said  company,  when  and  at  such  price 
as  may  be  agreed  upon  by  said  officers, 
and  by  the  said  company,  by  Its  board  of 
directors,  who  are  hereby  authorized  to 
sell  and  convey  the  same  to  said  city; 
and,  in  case  said  parties  shall  be  unable 
to  agree  upon  a  price  for  the  purchaseand 
sale  of  the  said  property,  then,  in  that  case, 
the  power  to  acquire  said  property  and 
franchises,  by  the  right  of  eminent  domain, 
is  hereby  expressly  delegated  to  said  city 
of  Brooklyn ;  and  the  said  officers,  in  the 
name  of  and  for  said  city,  within  two 
years  hereafter,  may  proceed  to  acquire, 
and  may  acquire,  all  sacb  property,  by 
proceedings  such  as  are  required  for  the 
acquiring  of  additional  land  for  railway 
purposes  by  corporations  formed  under 
the  provisions  of  chapter  one  hundred  and 
forty  of  the  Laws  of  eighteen  hundred  and 
fifty;  and  all  sach  property,  when  thus 
purchased  and  acquired,  shall  thereupon 
become  and  be  a  part  of  the  water  supply 
property  of  the  said  city ;  but  it  shall  be 
held  subject  to  two  mortgages  now  on 
said  property,  each  made  to  secure  the 
sum  of  two  hundred  and  fifty  thousand 
dollars  and  interest."  I  have  quoted  the 
section  atlengtb.in  orderthat  wemay bet- 
ter Judge  between  the  two  opposing  con- 
structions which  have  been  presented  for 
onr  consideration.  As  often  happens,  one 
clings  to  the  precise  letter  of  the  enact- 
ment, while  the  other  seeks  to  evolve  Its 
real  spirit  and  meaning.  The  study  of 
one  ends  at  aslngle  uncompromising  word, 
while  that  of  the  other  pervades  the  whole 
section,  and  calls  to  its  aid  the  light  fur- 
nished by  the  surrounding  circumstances. 
The  defendants  claim  that  it  confers  a 
general  and  unlimited  authority  to  pur- 
chase the  property  of  the  water  supply 
company  "when"  an  agreement  with  that 
company  can  be  made,  and  at  anytime 
in  the  future;  and  theplaintlff  Insists  tbat 
the  act  contemplated  an  effort  to  agree 
with  reasonable  promptness,  and  one 
which,  it  unsuccesbful,  could  be  followed 
by  the  permitted  proceedings  under  the 
law  of  eminent  domain,  and  that  the  au- 
thority did  not  and  coald  not  outrun  the 
two  years  allowed  for  those  proceedings. 
The  latter  Is  the  interpretation  of  the  gen. 
eral  term.  Some  reference  to  the  sltnation 
of  the  respective  parties  at  the  date  of  the 
enactment  will  aid  in  appreciating  Its  pro- 
visions and  in  ascertaining  its  meaning. 
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The  city  had  ita  own  Bystem  of  water- 
works, with  amplo  power  to  extund  them 
Into  the  annexed  diRtrlct,  and  the  right  of 
eminent  domain,  for  the  purpose  of  talcine 
land  or  extinsrulBliing  water-rights  which 
it  appears  to  have  obtained  in  1X57,  when 
it  was  vested  with  the  right  to  absorb  the 
Nassan  Water  Company.  That  company 
was  Incorporated  in  1855,  (chapter  333,) 
for  the  purpose  of  supplying  the  "consoli- 
dated city  of  Brooklyn"  with  pure  water. 
It  had  a  capital  stock  of  $3,000,000,  for 
nearly  one-halt  of  which  the  city  was  au- 
thorized tu  subscribe,  and  was  vested 
with  the  right  of  eminent  domain.  The 
charter  further  authorized  the  city,  at  any 
time  within' 20  years,  to  take  and  hold 
the  entire  capital  stock,  paying  therefor 
the  amount  actually  paid  in,  with  20  per 
cent,  premium.  In  1857  (chapter  22)  the 
mode  of  acquisition  was  changed.  The 
stockholders  of  the  Nassau  Company, 
npun  filing  their  consents  to  take  for  their 
stock  par  and  7  per  cent,  froni  the  date  of 
Issue,  were  authorized  to  soil  and  the  city 
to  buy.  The  directors  of  the  company 
were  thereupon  made  water  commlsslon- 
ers  of  the  city,  and  the  right  of  eminent 
domain  possessed  by  the  corporation  was 
transferred  to  the  city.  In  1859  (chapter 
896)  that  right  was  explicitly  given,  and 
the  extension  of  mains  and  construction 
of  new  work  autborissed,  and  the  Revision 
of  1888  repeats  the  provisions.  Under  one 
or  more  ut  these  acts,  the  city  stood,  at 
the  date  of  the  annexation  of  New  Lots, 
empowered  to  extend  its  mains  through 
the  annexed  district,  and  armed  with  au- 
thority to  condemn  the  land  or  water- 
rigbts  rendered  necessary  by  the  exten- 
sion. If  at  that  time  it  had  already  ab- 
sorbed the  Nassau  Water  Comi)any,  it  did 
so  under  acts  which  fixed  the  price  to  be 
paid,  and  left  no  opportunity  for  extra va- 
grance  or  waste.  But  at  the  date  of  the 
annexation  act  the  town  of  New  Lots  was 
occupied  by  the  Long  Island  Water  Sup- 
ply Company,  which  had  been  incorporat- 
ed under  the  general  act  of  1873,  (chapter 
737,)  at  a  later  period  amended  by  the  act 
of  1881,  (chapter  218.)  Under  these  laws, 
permission  had  been  granted  to  the  com- 
pany to  supply  the  town  with  water,  and 
it  had  entered  upon  the  work,  and  was 
engaged  in  its  performance.  The  proposal 
to  annex  the  town  of  New  Lots  to  Brooklyn 
had  in  it  elements  of  danger  to  the  water 
supply  company.  If  thecity  should  parallel 
tbeexlHtingmainB,and  furnish  Its  own  sup- 
ply, the  company  might  easily  be  ruined; 
and  It  was  natural  that  the  interest  thus 
threatened  should  seek  some  measure  of 
protection  in  the  annexation  act  itself.  It 
la  not  surprising,  therefore,  to  find  in  that 
act  provisions  framed  to  meet  the  emer- 
Kency.  The  plan  adopted  was  to  author- 
ize a  purchase  by  the  city  of  the  plant  of 
the  company,  and  shut  off  the  city's  com- 
petition, if  it  refused  to  buy.  The  earlier 
projects  of  similar  character  were,  as  we 
bave  seen,  conditioned  upon  a  fixed  price, 
but  in  this  instance  a  result  deemed  fair  to 
both  parties  was  effected  in  a  different 
manner.  The  city  was  given  an  option 
to  pnrcbase  at  a  price  agreed  upon,  or, 
npon  failure- to  agree,  at  a  price  to  be  fixed 
by  commissioners  of  appraisal.    Bat  the 


city  might  decline  to  buy  or  to  condemn, 
and,  to  meet  that  emergency,  section  4  of 
the  act  provided  that  the  city  should  not 
extend  its  mains  into  the  annexed  dis- 
trict during  the  life  of  the  company,  unless 
the  option  topurchase  should  be  exercised. 
The  plan  formulated  by  the  annexation 
act  thus  accomplished  two  things,— it 
protected  the  city,  if  it  chose  to  purchase, 
by  giving  it  the  power  to  condemn  the 
company's  fraachise  as  well  as  its  tangi- 
ble property,  which  under  the  previous 
acts  it  could  not  have  done,  (In  re  Roches- 
ter Water  Com'rs,  66  N.  T.  418;)  and,  if 
the  city  chose  not  to  buy,  the  act  protect- 
ed the  company  by  excluding  during  its 
charter  life  the  municipal  competition. 
The  law  put  neither  party  at  the  mercy  of 
the  other,  but  equally  guarded  the  rights 
of  both.  It  said  to  the  city,  in  substance, 
buy  out  this  company,  with  the  right  to 
condemn  its  franchise,  if  it  asks  an  unfair 
price,  or  else  let  it  alone  for  its  corporate 
life,  freed  from  your  ruinous  rivalry.  I 
think  that  is  the  fair  and  just  interpreta- 
tion of  the  statute.  It  framed  a  special 
provision  to  meet  a  special  emergency.  It 
was  for  the  city  an  enabling  act,  of  which 
it  could  avail  itself  only  according  to  the 
conditions  imposed  and  Inthemanner  pro- 
vided. A  construction  which  leaves  the 
authority  to  purchase  operative  upon  the 
expiration  of  the  two  years,  and-when  the 
power  to  condemn  has  ceased  to  exist, 
and  when  by  the  city's  neglect  to  act  the 
value  of  the  company's  franchise  has  been 
greatly  increased,  and  so  puts  the  nego- 
tiation wholly  at  the  mercy  of  the  ven- 
dors, is  repugnant  to  the  purpose  of  fair- 
ness and  equality  which  the  statute  evi- 
dently labored  to  secure. 

But  it  is  said  that  its  words  are  inoper- 
ative, and  not  to  be  changed  or  disregard- 
ed; that  there  Is  authority  granted  to  buy 
"when"  a  price  is  agreed  on,  and  so 
whether  within  or  without  the  two  years. 
With  all  due  respect  to  the  potency  of  the 
adverb,  we  must  not  fail  to  observe  that 
it  is"  when"  and  not  " whenever. "  It  re- 
spects a  point  of  time  in  the  progress  of  a 
single  negotiation,  and  not  in  the  events 
of  an  unlimited  future.  It  contemplates  a 
possible  agreement  as  to  price,  in  the 
course  of  the  one  authorized  negotiation, 
of  the  one  permitted  effort  to  buy,  and 
"when"  that  occurs  the  authority  to  pur- 
chase arises.  But  if  thesingle  negotiation 
contemplated  ends  in  a  disagreement,  then 
the  statute  declares — "then,  in  that  case" 
— the  city  may  condemn,  but  must  exer- 
cise the  right  within  two  years,  or  not  at 
all.  The  only  negotiation  authorized  is 
one  which  may  so  end  in  a  disagreement 
as  to  permit  of  a  condemnation ;  may  so 
end  that  "then,  in  that  case,"  theT right  of 
eminent  domain  may  be  employed ;  and 
no  other  or  broader  authority  is  given  or 
contemplated.  It  is  not  an  authority 
which  is  general  and  unlimited,  but  one 
which  Is  special  and  particular.  It  Is  not 
a  rule  of  action,  under  all  circumstances, 
but  one  to  meet  and  fit  a  present  and  spec- 
ified emergency.  It  is  an  option  which,  if 
unexercised  within  the  designated  limits 
and  prescribed  manner,  is  lost  forever,  and 
does  not  survive.  It  is  an  authority  for 
one  negotiation,  which  must  culminate  in 
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agreement  or  disagreement.  In  guch  time 
as  to  permit  the  ulterior  and  consequent 
power  to  operate.  It  is  a  right  only  to  ba 
exercised  while  the  vendor  is  ander  the 
shMdow  and  restraint  of  the  law  of  emi- 
nent domain.  Thus  understood,  the  ad- 
verb "when"  has  its  due  allowance  ot 
force  and  meaning,  and  Is  neither  superflu- 
ous nor  Independent  of  Its  surroundings. 
And  so,  while  we  freely  acknowledge  that 
the  question  admits  of  honest  differences 
o!  opinion,  we  deem  the  construction  Of 
the  general  term  the  correct  and  accurate 
interpretation  of  the  statute.  The  order 
should  be  affirmed,  with  costs.  Allconcur. 


026  N.  T.  SM) 

FOWEB  V.  Speckman. 

(Court  (ff  Appeals  of  New  Tork.    May  6, 1891.) 

EZICUTOBS  ATn>  ADHIinSTBATOBS— JUDOHZNT. 

1.  It  Is  no  defense  to  an  action  on  an  admin- 
istrator's bond  that,  at  the  time  the  letters  of 
administration  were  issued,  letters  previously 
issued  to  another  person,  on  the  same  estate, 
were  still  In  force,  since  the  second  letters,  be- 
ing valid  on  their  face,  and  issued  after  jurisdic- 
tion had  l>een  obtained,  are  not  subject  to  ool- 
laterol  attack. 

S.  In  such  case,  where  a  will  is  found  after 
the  issue  of  the  second  letters  of  administration, 
and  the  second  administrator  is  ordered  to  turn 
over  the  estate  to  the  executor,  such  order  is  oon- 
dlnsive,  aa  against  the  sureties  on  his  official 
bond. 
Affirming  13  N.  T.  Bupp.  25. 

Appeal  from  supreme  court,  general 
term,  second  department. 

From  a  Judgment  affirming  a  Judgment 
tor  plaintiff,  defendant  appeals. 

Sa  wyer  &  Getty,  for  appellant.  Lewis 
J,  Coalaa,  for  respondent. 

Finch,  J.  One  ot  the  sureties  ot  the  ad- 
ministratrix, who  has  been  sued  tor  her 
default,  SAeks  to  reverse  the  recovery 
against  him  upon  two  grounds.  He  claims 
that  taer  appointment  was  void,  and  that 
she  has  not,  been  required  to  account. 
The  case  shows  that  Mrs.  Uverbecker  was 
supposed  to  bare  died  Intestate,  and  that 
her  sister,  Mrs.  Bnrmester,  was  the  only 
next  of  kin  entitled  to  administration; 
that  she  renonnced,  and  the  public  ad- 
.  mlnlstrator  was  appointed,  and  letters 
duly  issued  to  him.  He  seems  to  have  en- 
tered upon  his  duties,  and  out  ot  a  small 
fund  which  came  to  blm,  amounting  to 
less  than  $600,  to  bare  paid  the  funeral 
expenses.  Nevertheless,  about  a  year  lat- 
er, Mrs.  Burmester  presented  a  petition  to 
the  same  surrogate  for  her  own  appoint- 
ment as  administratrix.  It  was  duly 
verified,  and  established  all  the  Jurisdic- 
tional facts  necessary  to  validate  the  or- 
der which  he  made  appointing  her  admin- 
istratrix. The  Code  provides,  after  de- 
claring the  general  Jurlisdiction  of  the 
suiTogate's  court,  that  where  Its  decree  is 
drawn  in  question  collaterally,  and  the 
necessary  parties  were  duly  cited  or  ap- 
peared, the  Jurisdiction  is  presumptively, 
and,  in  the  absence  of  fraud  or  collusion, 
conclusively,  established  by  the  allegation 
of  jurisdictional  tacts  contained  in  tbe  pe- 
tition. Section  2478.  That  document 
showed  that  there  was  no  person,  prior 
entitled,  to  be  cited,  and  the  order,  there- 
fore. In  the  absence  of  any  proof  of  fraud 
or  collusion,  could  not  be  questioned  col- 
laterally.   We  have  upheld  such  an  order 


where  the  person  alleged  to  have  died  in- 
testate was  in  fact  living,  (Roderigas  v. 
Institution,  63  N.  T.  4«0;  O'Connor  v. 
Hugglns,  118  N.  Y.  612,  21  N.  E.  Bep.  184:) 
where  there  had  been  no  citation  to  tlie 
widow  or  renunciation  by  her,  ( Kelly  v. 
West,  80  N.  Y.  139;)  and  have  asserted  its 
conclusive  character  where  the  cause  of 
action  arose  under  the  statutes  of  anoth- 
er state,  (Leonard  v.  Navigation  Co.,  84 
N.  Y.  48.)  The  order  of  the  surrogate  ap- 
pointing Mrs.  Burmester  was  thus  not 
void  or  without  Jurisdiction,  because  of 
the  previous  appointment  of  the  public 
administrator.  That  fact  simply  made  it 
erronedus  or  irregular,  and  liable  to  be 
reversed  on  appeal,  or  vacated  on  a  prop- 
er application.  Even  in  the  latter  case,  it 
Mrs.  Burmester  could  furnish  some  lawful 
reason,  within  the  requirements  of  the 
Code,  tor  the  revocation  of  the  prior  let- 
ters, they  might,  have  been  revoked,  and 
her  own  authority  permitted  to  stand.  It 
was  upon  that  appointment  ot  Mrs.  Bur- 
mester that  the  bond  of  the  defendants 
was  executed,  and,  since  the  appointment 
was  not  vbid,  tbe  sureties  became  liable 
tor  her  proper  pprformance  ot  duty,  so 
long  as  it  remained  unrevoked.  She  could 
not  deny  the  character  she  had  voluntari- 
ly acquired,  however  It  might  be  with 
others. 

But  in  her  petition  Mrs.  Burmester  de- 
scribed the  property  of  the  intestate  as 
amounting  to  $2,800,  which  was  a  very 
much  larger  sum  than  bad  gone  into  the 
hands  ot  the  public  administrator,  who 
had  received  it  from  her  as  being  the 
whole  estate,  and  his  suspicions  were 
thereby  aroused.  He  filed  a  petition  with 
tbe  surrogate,  in  which  he  alleged  bis  own 
appointment,  and  authority,  and  the  pos- 
session by  Mrs.  Burmester  ot  tbe  $2,800  be- 
longing to  the  Intestate  which  she  bad  de- 
scribed in  her  petition,  and  asked  for  a 
citation  requiring  her  to  show  cause  why 
she  should  not  pay  it  over  to  him.  Ue 
did  not  call  her  administratrix,  for  in  set- 
ting up  his  own  prior  right  he  could  not 
be  expected  to  recognize  hers.  But  when' 
she  appeared  before  the  surrogate,  in  an- 
swer to  the  citation,  the  question  prenent- 
ed  was  which  had  the  prior  right.  Both 
held  letters,  and  Mrs.  Burmester,  holding, 
as  she  did,  the  money  of  the  estate,  held  it 
as  administratrix,  and  would  so  have  con- 
tinued to  hold  it,  lawfully  and  property, 
but  for  the  assertion  of  the  prior  right. 
The  surrogate  decided  in  favor  of  tbe  ptil>- 
llc  administrator,  and  adjudged  and  or- 
dered that  she  should  pay  tbe  money  over 
to  him.  There,  and  bt>fore  any  enforce- 
ment of  tbe  order,  the  affair  took  a  new 
sbape.  A  last  will  and  testament  of  Mrs. 
Overbeck  was  discovered  and  admitted  to 
probate,  and  letters  testamentary  Issued 
to  the  present  plaintiff.  In  such  a  ease 
the  Code  provides  (section  2634)  that  tbe 
decree  granting  probate  shall  revoke  tbe 
former  letters.  The  decree  itself  is  not  In 
the  record,  and  we  must  assume  that  it 
obeyed  the  law, and  revoked  the  letters  to 
the  public  administrator,  and  to  Mrs. 
Burmester,  and  each  became  at  once  liable 
to  account  to  the  executor  tor  the  funds 
ot  tbe  estate.  The  Code  further  provides 
(section  2596)  that  a  person  to  whom  let- 
ters are  issued  is  liable  for  money  in  his 
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hands  or  under  bla  cootrol  wlien  hiB  let- 
ters were  lasned,  In  whatever  capacity  it 
was  received,  ijo  that,  even  it  MrH.  Bnr- 
mestertook  the  money  as  an  Individual, 
the  moment  letters  were  isHued  to  her  she 
held  the  fond  as  axlministratrix;  and  tlie 
answer  of  Speckman  admits  that  as  ad- 
ministratrix she  received  into  her  posses- 
sion certain  funds  and  property  ol  the 
estate.  The  execntor,  after  his  appoint- 
ment, obtained  a  decree  from  the  sarro- 
eate  that  said  Gertrude  Bnrniester  lie,  and 
she  hereby  is,  directed  to  pay  to  the  said 
John  Power,  executor,  the  said  sum  of 
$2,800.  By  section  2605  of  the  Code,  the 
Huccessor  of  an  administrator,  whose  let-' 
ters  have  been  revoked,  may  comiiel  the 
latter  to  "deliver  over  money  or  other 
property ;" and  is  further  authoriced,  with 
the  assent  of  the  surrogate,  to  prosecute 
the  official  bond.  It  follows  that  since 
tb«  appointment  of  Mrs.  Burmeeter  was 
not  void,  bat  good  until  vacated  or  set 
aside,  and  however  she  originally  received 
the  money,  she  held  it  as  administratrix 
the  moment  her  letters  were  issued;  and 
slnc«  she  became  liable  to  deliver  the 
money  to  the  executor  upon  his  appoint- 
ment, and  the  revocation  of  her  own  let- 
ters, the  decree  of  the  surrogate  was 
within  his  jDrisdiction.  and  bound  her  as 
well  as  her  sureties.  ScoQeld  v.  Chnrchlll, 
73  N.  Y.  565.  It  Is  quite  true  that  there 
are  proceedings  In  aid  of  an  execntor  or 
administrator  which  enable  him,  by  pro- 
cess of  the  surroga  te,  and  through  his  de- 
cree, to  recover  from  an  individual  money 
or  property  of  the  estate,  (Code,  §§  270ft- 
2710;)  and  that  the  petition  of  the  public 
administrator,  as  also  that  of  the  execu- 
tor, and  the  two  decrees  of  the  surrogate, 
contain  nothing  on  their  face  to  indicate 
how  or  In  what  character  the  party  pro- 
ceeded against  held  the  money;  and  so  it 
Is  possible  to  argue  that  the  decrees  were 
agafnst  Mrs.  Burmester  only  as  an  indi- 
vidual, and  not  as  administratrix,  which 
result  would  discharge  the  sureties;  but 
the  facts  established  dissolve  the  ambigui- 
ty, and  show  the  true  character  of  the  de- 
cree. Had  the  proceeding  against  her 
been  dlstinctlvel.vas  an  individual,  it  could 
not  have  been  maintained,  for  the  recital 
in  the  petition  of  the  public  administrator 
of  her  petition  for  letters  shows  that  the 
fact  of  her  appointment  appearing  on  the 
surrogate's  own  records  was  drawn  to 
his  attention,  and  would  have  been  a  com- 
plete d^ense,  and  required  a  dismissal  of 
the  proceeding.  As  we  have  seen,  it 
stands  admitted  by  the  answer  that  she 
held  the  property  of  the  estate  as  adminis- 
tratrix, and  that  possession  was  lawful, 
and  could  not  be  interfered  with  until 
some  paramount  right  was  shown;  and 
that  was  established— F/rst,  by  the  prior 
right  of  the  public  administrator;  and, 
second,  by  the  superior  right  of  the  execu- 
tor. And  so.  while  it  is  difficult  to  under- 
stand how  all  the  complications  arose,  or 
to  approve  the  ambiguous  form  of  the 
papers,  yet  we  are  not  required  to  misin- 
terpret them,  and  quite  enough  appears 
to  show  that  Mrs.  Burmester  was  liable 
as  administratrix,  and  (bat  the  decree 
against  her  was  for  the  non-performance 
of  official  duty.    All  final  decrees  against 


an  administrator,  which  adjudge  money 
of  the  estate  in  his  hands  due  and  payable 
to  parties  entitled,  run  against  him  per- 
sonally and  de  bonis  proprils,  for.  they 
may  be  docketed  and  become  a  general 
lien,  and  be  enforced  by  execution  which 
ranges  over  all  his  property.  They  do  not 
adjudge  that  be  pay  as  administrator, 
but  that  he  pay;  and  always,  in  the  case 
of  such  a  decree,  the  liability  of  the  sure- 
ties requires  that  the  substance  of  the  pro- 
ceeding shall  show  that  the  Judgment  was 
rendered  for  an  official  default.  Ordinari- 
ly, that  may  be  ascertained  by  reference 
to  the  petition  and  the  form  of  the  ac- 
count; but,  where  they  are  Imperfect  or 
ambiguous,  the  facts  may  be  examined 
sufficiently  to  determine  whether  the  de- 
cree was  one  purely  personal,  or  one  touch- 
ing the  administration  of  the  estate. 
That  the  decree  in  this  case  was  of  the  lat- 
ter character  is  further  indicated  by  the 
fact  that  no  question  about  it,  except  that 
of  fraud,  was  raised  by  the  answer,  and 
no  objection  to  thedecree  was  made  when 
put  in  evidence,  and  there  was  no  motion 
for  a  nonsuit  founded  on  its  insufficiency, 
as  against  the  sureties.  If  such  objections 
had  been  taken,  evidence  as  to  the  hearing 
before  the  surrogate  might  have  been  of- 
fered, and  the  matter  in  some  way  re- 
lieved from  any  doubt  and  ambiguity. 
Smith  V.  Smith,  79  N.  Y.  HS4.  The  sureties 
evidently  did  not  misinterpret  the  decree 
at  the  trial,  and  we  ought  not  to  do  so 
now.  The  judgment  should  be  affirmed, 
with  costs.    All  concur. 

(126  N.  T.  285) 


Id  re  Potter's  Kx'bA. 
(Court  of  Appeals  oj  New  Tork.    April  14, 1891. ) 

Ck>l(PBNg4TI0S  or  EZECUTOBS. 

1.  Where  a  will  gives  tue  testator's  entire 
estate  to  his  executors  In  trust,  and  directs  tliem 
to  retain  it  undivided  till  the  period  of  distribu- 
tion, and  meanwtiile  to  pay  certain  expenses  and 
annuities,  the  executors  are  not  entitled  to  com- 
missions both  as  executors  and  as  trustees. 

2.  Wtiere  an  estate  consists  of  seoorities  the 
executors  are  not  entitled  to  half  commissions  for 
receiving  them  until  they  have  either  been  turned 
into  money  or  received  by  the  legatees  as  money. 

8.  Code  Civil  Proo.  N.  T.  %  2786,  which  pro- 
vides that  where  a  decedent's  personal  estate  ex- 
ceeds (100,000  the  executors  shall  receive  extra 
commissions,  does  not  allow  them  to  figure  com- 
missions at  that  rate  on  income  jrecelved  and 
paid  out,  unless  the  income  itself  exceeds  $100,- 
000.  Following  In  re  Willets,  lU  N.  T.  280, 19  If. 
£.  Rep.  690. 
Reversing  12  N.  T.  Supp.  662. 

Appeal  from  Bupremecourt.  general  term, 
fifth  department. 

S.  D.  Beatley,  for  legatees.  Spencer 
Clinton,  for  executors. 

Fi.N'CH,  J.  The  principal  question  which 
is  presented  by  this  appeal  is  whether  the 
commissions  to  be  allowed  are  to  be  gov-, 
erned  b.v  the  doctrine  of  Johnson  v.  Law- 
rence. ^  N.  Y.  In4,  or  Laytin  v.  Davidson, 
Id.  26i3.  Both  cases  agree  in  the  rule  that 
double  commissions  to  the  same  persons, 
first  in  thecharacterof  executors,  andthen 
in  that  of  trustees,  are  to  beawarded  only 
when  the  will  contemplates  a  several  and 
separable  action  In  each  capacity,  not  at 
the  same,  bntat  diBerent, stages  of  the  ad- 
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inlniBtratlon ;  and  that  they  are  not  to  be 
allowed  where  the  will  makes  no  such  sep- 
aration, but  blends  the  two  duties,  and 
commiugies  tbem  without  a  severance. 
To  the  ordinary  duties  of  an  executor 
may  be  added  the  periormanceof  atrostin 
8Qch  a  manner  that  the  two  functions  ran 
on  together.  It  is  the  duty  of  anexecntor 
as  such  to  pay  to  a  legatee  the  amount  of 
the  legac.y  in  the  manner  and  at  the  time 
provided  by  the  testator,  and  it  does  nut 
change  that  duty  that  the  payment  of  the 
principal  is  postponed,  and  the  income 
made  payable  annually  in  the  mean  time. 
A  trust  duty  may  thus  be  imposed  npon 
an  executor,  which  thereby  becomes  and  is 
made  a  function  of  his  office.  A  will  must 
go  further  than  that  to  admit  of  double 
commissions,  and  must  clearly  and  defi- 
nitely indicate  an  intention  of  the  testator 
to  end  the  executor's  duty  at  some  point 
of  time,  and  require  him  thereupon  to  con- 
stitute and  set  up  one  or  more  several  trusts 
to  be  held  and  managed  as  such  for  the 
Interest  of  the  beneficiary.  This  will  man- 
ifests no  purpose  of  that  character;  for, 
while  it  creates  a  trust  and  speaks  of  the 
executors  sometimes  as  trustees,  there  is 
no  provision  in  it'Which  requires  or  con- 
templates a  holding  of  any  part  of  the  es- 
tate by  trustees  as  distinguished  from  ex- 
ecutors. At  its  very  outset  it  makes  the 
executors  either  wholly  and  continuously 
such  or  wholly  and  continuously  trustees, 
for  in  its  first  sentences  It  gives  the  entira 
estate  in  trust,  and  directs  the  "executors 
and  trustees  hereinafter  named"  to  retain 
it  undivided  till  the  period  of  distribution, 
and  meanwhile  to  pay  funeral  expenses, 
debts,  accruing  taxes,  repaira,  reasonable 
insurance,  one  fixed  and  definite  annuity, 
and  aliquot  parts  of  the  net  accruing  in- 
'  come  until  the  final  distribution.  There  is 
no  provision  requiring  any  share  or  trust 
fund  to  be  severed  from  the  body  of  the 
estate,  or  to  be  ascertained  as  a  residue  of 
principal  tohekeptinvested  anditsspecific 
Income  payable  to  a  beneficiary,  but  all 
duties  without  separation,  whether  im- 
posed by  the  law  or  by  the  will,  run  on  to- 
gether, mingled  and  blended  to  the  end. 
An  examination  of  the  cases  In  which 
double  commissions  have  been  allowed 
will  show  that  they  were  exceptional  in 
their  nature,  and  contained  provisions 
distinctly  and  definitely  pointing  to  a 
holding  by  trustees  as  such  after  the  duties 
of  the  executors  were  completed  and  end- 
ed. This  is  not  such  a  case,  and  double 
commissions  were  properly  withheld. 

A  further  question  is  raised  over  the  al- 
lowance to  the  executors  of  half  commis- 
sions for  receiving  the  funds  of  the  estate. 
The  law  allows  a  specific  rate  for  "receiv- 
ing and  paying  out  all  sums  of  money." 
The  statute  indicates  no  division  of  the 
commissions  which  should  apportion  one- 
half  to  the  receiving  and  the  balance  to  the 
paying  out,  though  the  courts  have  al- 
lowed it  In  proper  cases;  but  the  allow- 
ance here  was  premature.  The  bulk  of  the 
estate  came  to  the  executors  already  in- 
vested, and  in  the  form  of  securities  which 
have  not  been  turned  into  money.  No  law 
Justifies  the  allowance  of  one-half  commis- 
sions upon  their  estimated  value  in  ad- 
vance of  their  conversion  into  money  or 


Its  equivalent.  It  was  proper  enough  tn 
allow  one-half  commissions  upon  nil  sums 
of  money  received,  but  until  the  securities 
become  sums  of  money,  either  by  conver- 
sion into  cash  or  by  their  acceptance  as 
cash  by  those  entitled,  the  allowance  is 
premature.  The  computation  of  the  com- 
missions at  an  earlier  period  pays  for  serv- 
ices before  they  are  rendered,  and  rests  np- 
on estimates  of  value  which  may  be  very 
different  from  the  sums  of  money  actually 
received  and  paid  out.  A  time  will  come 
when  the  allowance  may  be  entirely  Just 
and  proper.  That  will  be  when  the  secu- 
rities have  been  turned  into  money  for  the 
purpose  of  payment,  orbave  been  accepted 
by  the  legatees  as  cash  without  belngcon- 
verted.  The  allowanceupon  thesecuritles 
was  premature,  and  without  a  statutory 
basis,  and  must  be  reversed.  I  do  not  un- 
derstand that  any  contrary  rule  was  held 
Id  Be  Mason,  OS  N.  T.  536.  It  was  there 
said  that  at  the  distribution  the  trustees 
were  entitled  to  half  commissions  for  re- 
ceiving and  half  for  paying  out  the  eotpaa 
of  the  estate,  "whether  the  funds  be  then 
in  money  or  choses  in  action. "  But  the  re- 
mark went  upon  the  assumption  that  the 
trustees"  hadfully  discharged  their  duties, " 
and  so  had  paid  over  the  whole  fund,  it 
not  in  cash,  at  least  in  secnrities  which  the 
legatees  were  bound  to  accept  or  volunta- 
rily consented  to  accept. 

The  surrogate  allowed  to  each  executor 
full  commissions  for  receiving  and  paying 
out  the  income  of  the  estate,  and  the  gen- 
eral term  reversed  that,  in  reliance  upon  In 
re  Willets,  112  N.  ¥.  289,  19  N.  E.  Rep.  690. 
It  is  now  claimed  that  the  case  was  mis- 
understood, and  that  the  reversal  was 
error.  We  said  In  that  case  that  "when 
trustees  account  in  reference  to  incomes 
which  they  are  required  annually  to  pay 
over  and  accountfor,  no  matter  how  much 
the  priifcipal  may  be,  or  how  much  the  es- 
tate of  the  decedent  may  have  been,  sec- 
tion 27361  does  not  apply  unless  the  in- 
come exceeds  $100,000;  and  more  than  one 
commission  can  be  allowed  only  In  case  the 
sums  upon  which  commissions  are  com- 
puted amounts  to  at  least  $100,0(10."  The 
language  seems  decisive;  but  our  atten- 
tion is  called  to  a  prior  exprension  in  the 
opinion,  that,  "if  this  aceounting  had  in- 
volved the  whole  of  that  estate,  the  trus- 
tees would  have  been  entitled  to  three  full 
conimissiuns;"  and  It  is  now  said  that  the 
present  accounting  involves  the  whole  es- 
ta  te.  In  some  very  loose  and  general  sense 
that  may  be  true,  and  yet  not  at  all  tr'ie 
as  It  respects  the  allowance  of  commtb- 
sions.  The  accounting  is  final  only  aa  to 
the  income  received  and  paid  out.  As  to 
the  principal  of  the  estate  the  final  ac- 
counting has  not  been  reached,  and  so  the 
whole  estate  is  not  involved.  When  it  is, 
section  2736  of  the  Code  will  apply.  It  is 
urged  that  the  income  accounted  for  does 
in  fact  exceed  $100,000.    The  finding  of  the 


'Code  Civil  1^0.  N.  Y.  $  8786,  referred  to  in 
the  opinion,  provides  that,  where  the  value  of  the 
personal  estate  of  a  decedent  amounts  to  $100,000 
or  more,  each  executor  or  administrator,  where 
there  are  not  more  than  three,  is  entitlea  to  the 
full  compensation  allowed  by  law  to  a  sole  exec- 
utor or  administrator. 
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Borrogate,  approved  by  the  general  term, 
-was  the  other  way,  and  It  is  nut  oar  duty 
to  open  that  Inquiry.  Some  other  ques- 
tions are  raised  which  we  cannot  deter- 
mine  without  an  luYeHtlgation  of  the  tacts, 
which  we  ought  not  to  be  required  to 
make.  Thus  It  Is  said  that  the  executors 
are  overpaid  by  neglect  to  apply  the  de- 
cision ot  the  general  term,  and  that  one  of 
the  executors  gets  commissions  twice  over. 
It  seems  to  us  best,  therefore,  to  send  this 
case  baclc  to  the  surrogate  for  a  new  com- 
putation ot  cummissiuna  in  accordance 
with  the  rules  herein  declared.  And  (or 
that  purpose  we  reverse  the  Judgment  of 
the  general  term  and  so  muchoftbe  sorro- 
gate'8  decree  as  relates  to  commissions, 
and  order  a  new  hearing  before  him  in  re- 
B|)ect  thereto,  without  costs  to  either  par- 
ty as  against  the  other.    All  concur. 


(US  Ind.  2U) 

Chicago  &  I.  C.  Kt.  Co.  t.  Huntbr  et  al. 

(Su-preme  Court  of  Indiana.    Hay  1, 1891.) 

Kminimt  Domain  —  Dakaobs —  InBTBUcrrioNB — 
Haruless  Brkob — Waivbk. 

1.  In  condemnation  proceedings,  defendant 
claimed  ttiat  be  would  be  permanently  damaged 
by  reason  oi  the  orerflow  of  water  on  his  land 
caused  by  the  construction  of  plaintiff's  road;  but 
the  jury  found  that  he  trould  not  be  so  damaged. 
Held,  that  the  refusal  of  court  to  allow  plaintiff, 
after  the  trial  had  begun,  to  amend  its  articles 
of  appropriation  so  as  to  show  that  it  agreed  to 
oonstmct  snch  an  embankment  as  would  prevent 
any  overflow,  was  not  prejudicial  error. 

2.  The  action  of  the  court  In  giving  and  re- 
fosinK  instructions  in  regard  to  damages  growing 
out  of  such  alleged  overflow  are  not  assignable 
as  error  by  plaintiff,  since  It  could  not  have  been 
damaged  thereby. 

8.  It  Is  proper  to  refuse  to  Instruct  the  iaiy 
that,  it  the  road  has  not  been  completed,  they 
shoold,  in  estimating  .damages,  only  consider 
snch  as  would  naturally  result  from  the  proper 
construction  of  the  road,  and  such  as  are  confined 
to  the  time  immediately  after  the  appropriation 
ol  the  land. 

4.  Where  certain  reasons  for  a  new  tri>''  are 
merely  alluded  to  in  the  appellant's  brief,  t.iey 
will  be  considered  as  waived. 

Appeal  from  circuit  coart,  Benton  coun- 
ty; P.  H.  Ward,  Judge. 

S.  H.  Spoooer,  Wm.  H.  Darroch,  and  U. 
^.  H-'i/ej',  for  appellant.  T.  CAnnnbal,  E. 
P.  Hawmuad,  W.  B.  Austin,  M.  H.  Wall- 
«er,  and  G.  H.  Gray,  for  appellees. 

McBrtoe,  J.  This  was  a  proceeding  by 
the  appellant  for  the  appropriation  of  cer- 
tain lands  in  Martin  county  belonging  to 
appellee  Elijah  Hunter,  for  right  of  way. 
Appraisers  duly  appointed  havlag  made 
tbeir  report,  both  parties  filed  exceptions 
to  the  award.  The  cause  was  taken  on 
change  of  venue  to  Benton  county,  where 
it  was  tried  by  a  Jury.  On  the  third  day 
of  the  trial,  but  before  the  appellees  had 
closed  their  evidence,  the  appellant  filed 
its  written  motion,  supported  by  afiSda- 
vits,  for  leave  to  amend  its  articles  of  ap- 
propriation This  motion  the  court  over- 
mlciid.  Appellant  Insists  that  the  court 
erred  therein,  and  it  Is  over  this  question 
the  principal  controversy  Is  waged.  Ap- 
pellees insist  that  the  question  Isnot  prop- 
erly in  the  record,  but  in  this  they  are  in 
error.  It  was  properly  saved,  and  Is  fair- 
ly presented.    As  a  rule,  the  granting  of 


leave  to  amend  pleadings,  after  the  issues 
are  closed,  and  especially  pending  the  tri- 
al. Is  a  matter  resting  largely  in  the  dis- 
cretion of  the  trial  court.  It  Is  only  in 
cases  where  there  seems  to  have  been  an 
abuse  of  that  discretion,  apparently  re- 
sulting in  Injustice,  that  this  court  will  in- 
terfere. In  the  case  of  Railway  Co.  v. 
Jones,  103  Ind.  386.  6N.£.Bep.  8,  the  court 
said:  "Whether  a  party  shall  be  allowed 
to  amend  his  pleadings  after  the  issues  are 
closed  is  a  matter  resting  very  much  In 
the  discretion  of  the  niai  prtuacoart.  The 
fact  that  in  such  a  case  leave  of  court  Is 
necessary  Implies  the  right  of  the  court  to 
refuse  permission  to  amend  in  any  case  ex- 
cept upon  good  cause  shown ;  and,  even 
when  a  showing  Is  made,  the  matter  is 
still  within  the  legal  discretion  of  thecourt, 
the  leave  to  be  granted  or  refused  accord- 
ingly. But  the  decision  of  the  oistpriua 
court,  when  cause  is  shown,  is  not  conclu- 
sive. It  may  be  reviewed  in  this  court, 
and  will  be  disapproved  when  substantial 
injustice  appears  to  have  been  done. "  It 
will  be  necessary  for  us  to  examine  the  en- 
tire record  to  determine  whether  or  not, 
in  the  language  of  the  court  Just  quoted, 
"substantial  Injustice  appears  to  have 
been  done."  If,  from  such  an  examina- 
tion, it  appears  that  no  injustice  resulted 
to  appellant  by  reason  of  the  refusal  to 
permit  the  amendment,  we  will  not  be 
Justified  in  reversing  the  cause  upon  that 
ground. 

The  exceptions  filed  bj  the  appellee  Hnu- 
ter  contained  the  following:  "(t)  Said 
lands  of  said  defendant,  other  than  that 
appropriated  by  said  plaintiff,  are  and 
ana  will  be  damaged  in  the  sum  of  one 
thousand  dollurs,  on  account  of  being 
caused  to  overfiow  with  water,  by  reason 
of  the  defective  drainage  made  and  to  be 
made  by  said  plaintiff  on  each  side  of  its 
railroad  track  on  said  right  of  way,  and 
by  reason  of  the  insufi^cient  culverts  and 
unnecessary  culverts  ciinstructed  by  it 
across  its  righ  t  of  way.  (c)  By  reason  ot 
its  said  appropriation,  and  the  manner  in 
which  said  plaintiff  has  dug  trenches  on 
each  side  of  its  railroad  track  on  said 
right  of  way,  said  defendant  will  be  put 
to  an  expense  of  $1,000  In  drainage  on  his 
said  lands  not  proposed  to  be  appropri- 
ated by  said  plaintiff."  There  was  evi- 
dence showing  that  on  the  south  line  of 
the  land  of  appellee  Elijah  Hunter  there 
was  a  ditch  running  east  and  west,  in 
which  the  water  fiowed  to  the  west;  On 
the  north  Hide  of  this  ditch 'there  was  lui 
embankment  some  two  feet  high,  made  to 
prevent  the  water  from  overfiowing  from 
the  ditch,  and  running  north  on snld  appel- 
lee's land;  the  flow  of  the  water  being 
naturally  northward  from  the  ditch.  The 
appellant.  In  making  Its  railroad,  cut  this 
embankment  on  the  rightof  way  proposed 
to  be  appropriated  in  this  action;  and 
there  was  evidence  tending  to  show  that 
it  did  not  securely  repair  the  breach ;  and 
that,  as  a  consequence,  the  water,  in  times 
of  freshets,  broke  through  or  over  the 
opening,  and  overflowed  a  large  quantity 
of  appellee's  land.  There  was,  however, 
conflict  In  the  evidence  as  to  the  condition 
In  which  appellant  left  the  embankment; 
there  being  testimony  upon  its  part  tend- 
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Ing  to  show  that  at  the  time  of  the  trial 
the  embankment  had  been  restored  to  its 
normal  condition.  Theamendmentwhich 
appellant  proposed  to  make  is  as  follows: 
"The  plaintiff  agrees  to  construct  and 
maintain  an  embankment  on  and  across 
its  snid  riKht  of  way  of  the  uniform  belebt 
of  two  feet,  being  as  high  as  the  face  of  the 
railroad  at  that  point  from  the  surface 
of  the  ground,  at  a  point  on  its  said  right 
of  way  at  or  near  the  north-east  corner  of 
the  north-west  quarter  of  section  eleven. 
In  township  twenty-seven  north,  of  range 
eight  west,  in  Newton  county,  Tnd.;  said 
embankment,  so  agreed  to  be  constrncted 
and  maintained  by  the  plaintiff,  to  con- 
nect with  either  side  of  the  road-bed  of 
plaintiff  at  that  point,  and  also  connect- 
ing with  an  embankment  heretofore  con- 
structed and  existing  at  that  point  along 
the  north  bank  of  an  open  ditch  passing 
at  this  point,  and  in  line  with  said  old  em- 
bankment; said  embankment  tobesocon- 
structed  as  to  form,  with  said  old  embank- 
ment and  the  road-bed  of  said  plaintiff's 
railroad,  a  complete  barrier  and  levee,  to 
resist  the  overflow  of  water,  to  the  full 
height  of  two  full  feet  from  the  common 
surface  of  the  ground  at  that  point,  and  so 
protect  the  land  of  said  defendant  Elijah 
Hunter  from  the  overflow  of  water  from 
said  open  ditch  or  from  any  other  source. 
Plaintiff  further  agrees  to  construct  and 
maintain  borrow-pits  or  ditches  along 
either  side  the  line  ot  its  road-bed,  through 
and  acrosM  the  lands  of  defendant  Elijah 
Hunter  over  which  the  same  passes,  to- 
wit:  The  north-west  quarter  of  section 
eleven,  the  north-east  quarter  of  section 
three,  the  south-west  quarter  of  section 
two,  In  said  town  and  range;  and  to  con- 
struct and  maintain,  at  the  farm  and  pub- 
lic highway  crossings  on  said  land,  cul- 
verts and  water-ways,  so  as  to  afford  a 
free  and  unobstructed  flow  ot  water  down 
and  along  said  right  of  way,  and  discharge 
the  same  off  and  through  the  culverts  and 
water-ways  at  said  public  high  ways  cross- 
ings; and  to  All  up  and  maintain  at  the 
west  line  of  the  public  highways,  on  the 
east  line  of  the  south-east  quarter  ot  said 
section  three,  all  borrow-plts,  dltuhes,  and 
excavations  there  made  by  them  on  its 
right  of  way  at  that  point,  and  to  form, 
construct,  and  maintain  at  that  point  an 
embankment  of  the  height  otonefootfrom 
the  common  surface  of  the  ground,  across 
its  tight  ot  way,  so  as  to  fi>rm  a  complete 
barrier  against  the  flow  ofwaterthrough, 
over,  and  across  the  lands  of  said  Elijah 
Hunter."  These  portions  of  the  excep- 
tions quoted  were  evidently  intended  to 
lay  the  foundation  forthe  recovery  of  dam- 
ages for  permanent  injuries  to  the  land  by 
reason  of  the  destruction  of  the  embank- 
ment which  protected  the  land  from  over- 
flow by  the  surplus  waters  of  the  ditch. 
The  amendment  proposed  to  be  made  to 
the  articles  ot  appropriation  was,  of 
course,  designed  to  remove  that  element, 
and  prevent  the  recovery  of  damages  be- 
cause of  any  such  permanent  Injury. 
Much  evidence  was  introduced  by  the  ap- 
pellee addressed  to  that  point.  The  jury, 
however,  found  against  the  appellee,  and 
did  not  allow  any  damages  for  any  such 
permanent  Injury.    The  Jury  returned  a 


general  verdict,  and  also  answers  to  spe- 
cial interrogatories  propounded  by  both 
parties. 

The  twenty-seventh  interrogatory  pro- 
pounded by  the  appellant  to  the  jury,  and 
the  answer  of  the  jury  thereto,  were  as 
follows:  "(27)  In  estimating  the  damage 
of  the  defendant  Elijah  Hunter,  It  you  find 
that  he  has  sustained  any  damages  by 
reason  of  the  appropriation  by  plaintiff 
of  its  right  ot  way  over  and  across  the 
north-west  quarter  of  section  11,  the 
south-west  quarter  of  section  2,  and  the 
south-east  quarter  of  section  3,  in  town- 
ship twenty-seven  north,  of  range  eight 
west,  in  Newton  county,  Ind.,  and  the 
construction  of  its  railroad  thereon,  what 
amount  ot  damages,  if  any,  do  you  find 
that  said  defendant  sustained  on  account 
of  any  permanent  injury  to  said  lands, 
and  to  the  north-east  quarter  of  section 
ten,  in  said  township  and  range,  by  rea- 
son of  overflow  of  water  on  said  lands, 
caused  by  the  construction  of  plaiutlO's 
railroad?  Answer.  None."  It  is  manifest 
that,  if  the  jury  allowed  no  damages  for 
any  permanent  Injury  to  the  land  by  rea- 
son of  overflow  of  water,  the  appellant 
was  not  harmed  because  not  allowed  to 
file  an  amendment,  the  sole  purpose  ot 
which  was  to  prevent  the  recovery  of 
damages  for  such  aflsomed  permanent  in- 
jury. It  is  therefore  unnecessary  for  us  to 
inquire  whether  or  not.  on  the  showing 
made,  the  court  abused  its  discretion  In 
refusing  to  permit  the  amendment.  Coun- 
sel for  appellant  insist  with  much  earnest- 
ness that,  notwithstanding  this  answer, 
the  circumstances  all  Indicate,  and  we 
mnst.preeume,  that  the  jury  did  consider 
such  matters,  and  did  allow  damages  on 
account  thereof.  The  answer  of  the  Jury 
is  conclusive,  and  we  cannot  disregard  it. 

Appellant  moved  for  a  judgment  in  its 
favor  on  the  answers  to  Interrogatories, 
notwithstanding  the  general  verdict,  and 
urges  that  the  court  erred  In  overruling 
the  motion.  Counsel  say  the  answers  are 
irreconcilable  and  Inconsistent  with  the 
general  verdict.  They  do  not  point  out 
the  particulars  wherein  they  are  inconsist- 
ent and  irreconcilable,  and  we  might  well 
disregard  the  alleged  error.  We  have, 
however,  examined  the  interrogatories, 
and  the  only  inconsistency  apparent  se<^mR 
to  be  that  by  the  answers  to  the  Interrog- 
atories the  appellees  are  shown  to  be  enti- 
tled to  a  greater  sum  for  damages  than 
that  allowed  by  the  general  verdict.  In 
our  opinion,  this  is  something  of  which 
the  appellant  cannot  complain. 

The  questions  next  discussed  arise  on 
the  motion  for  a  new  trial,  and  relate  to 
the  action  of  the  court  In  giving  and  re- 
fusing certain  instructions.  Of  these  in- 
structions, the  seventh  and  twelftii,  ten- 
dered by  the  appellant  and  refused;  the 
sixth,  tendered  by  the  appellees  and  giv- 
en ;  and  the  first,  given  by  the  court  of  its 
own  motion, — all  relate  to  the  claim  of 
appellee  foi'  permanent  damages  to  his 
land,  growing  out  ot  the  alleged  destruc- 
tion or  breaking  of  the  embankment,  ond 
consequent  overflowing  ot  his  land.  I^lke 
the  question  presented  on  the  action  of 
the  court  in  refusing  to  allcw  the  amend- 
ment of  the  articles  of  appropriation,  wa 
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need  only  consider  wbether  the  coort 
erred  or  not  in  either  retusing  or  giving 
these  InstrnctlonB.  The  appellees  baring 
recovered  nothing  ontbtit  portion  of  their 
claim,  no  Injury  resulted  to  the  appellant. 
A  party  can  only  complain  of  the  court's 
errors  when  be  Ih  injured  by  them. 

The  tenth  and  eleventh  inHtriictions  ten- 
dered by  the  appellant,  and  refused  by  the 
coart,  are  as  follows:  "(10)  If  you  find, 
from  the  evidence. that  the  piaintitf's  road 
over  tbe  land  of  Elijah  Hunter,  in  contro- 
versy in  this  action,  was  not  completed  at 
the  beginning  of  this  suit,  and  at  this  time, 
then. in  your  estimate  of  damages  which  be 
'will  sustain,  if  any.  you  will  only  consider 
such  as  will  naturally  resnltfrom  theprotw 
er  construction  of  said  road.  (11)  Your 
estimate  of  damages  to  Elijah  Hunter,  if 
you  find  be  has  sustained  any.  by  the  con- 
struction of  plaintiff's  road  upon  his  lund, 
will  be  confined  to  the  time  immediately 
after  the  appropriation  by  the  plaintiff  of 
its  right  of  way  over  tbe  land  in  contro- 
versy, Hnd  yoo  will  not  be  permitted  to 
consider  any  damages  which  will  not  re- 
sult from  the  proper  construction  of  the 
plaintiff's  road."  it  may  well  be  said,  as 
an  abstract  proposition,  that  the  dam- 
ages proper  to  be  awarded  in  sucb  cases 
are  only  sucb  as  will  result  from  a  proper 
construction  of  the  road.  Tbe  presump- 
tion is  that  the  road  will  be  constructed 
in  a  proper  manner.  For  injuries  result- 
ing from  a  negligent  construction,  or 
from  any  wlllfnl  misconduct  in  its  con- 
struction, an  action  will  Us,  notwithstand- 
ing the  property  taas  been  regulariy  con- 
demned and  compensation  awarded. 
Railway  Co.  v.  Gllleland,  6<$  Pa.  St.  445; 
RaUroad  Co.  v.  Daniel,  20  Grat.  344.  The 
rnle  in  condemnation  proceedings  is  that 
all  damages,  present  or  prospective,  that 
are  the  natural  or  reasonable  incident  of 
the  improvement  to  be  made  or  work  to 
he  constructed,  not  includiug  such  as  may 
arise  from  negligence  or  nnskiilfulness,  or 
from  tbe  wrongful  act  of  those  engaged  in 
the  work,  must  be  assessed.  "Carnages 
are  assessed  once  for  all,  and  tbe  measure 
should  be  the  entire  loss  sustained  by  the 
o^ner.  Including  in  one  assessment  all 
injuries  resulting  from  the  appropriation." 
Elliott.  Roads  &  S.  199,  and  cases  them 
cited;  White  v.  Railroad  Co..  122  Ind.  817, 
23  N.  E..  Kep.  782.  In  instruction  num- 
bered 8,  tendered  by  the  appellant,  and 
those  numbered  2  and  8,  tendered  by  the 
appellee,  the  court  gave  to  tbe  jury  full 
and  fair  instructions  relating  to  the  meas- 
ure of  damages.  Among  other  things, 
the  jury  were  properly  instructed  that 
they  miKbt  consider  tbe  manner  In  which 
tbe  land  was  divided  by  the  line  of  the 
railroad  as  affecting  tbe  size  and  shape  of 
the  fields,  as  affecting  tbe  access  of  stuck 
to  water,  as  affecting  tbe  passage  from 
one  part  of  the  farm  to  another,  as  affect- 
ing the  possible  dangler  from  Are  emitted 
from  tbe  locomotives;  to  which  might 
have  been  added  many  other  things  either 
annoying  or  hurtful,  necessarily  incident 
to  tbe  permanent  location  and  operation 
of  a  railroad  across  one'n  premises.  We 
think  the  tendency  of  the  above  instruc- 
tions, numbered  10  and  11,  if  given  to  the 
jury,  would  have  been  to  confuse,  if  nut 


mislead,  them.  The  rule  Indicated,  when 
addressed  to  a  jury  for  their  guidance,  is 
too  narrow,  and,  in  our  judgment,  the 
court  did  not  err  in  refusing  to  give  them. 
Ten  errors  are  asfllgned,  but  the  appellant 
only  dlHcuBses  tbe  three  which  we  have 
considered. 

The  motion  for  a  new  trial,  which  pre- 
sents tbe  alleged  error  of  the  court  in  giv- 
ing and  refusing  instructions,  assigns  la 
all  19  reasons  fur  a  new  trial.  Of  tbe  rea- 
sons not  dlscu8fi<ed,  counsel  In  their  brief 
say:  "We  will  content  ourselves  in  this 
brief  by  merely  calling  tbe  attention  of  tbe 
court  to  these  questions,  with  the  sugges- 
tion that,  in  the  admission  of  the  evidence 
pointed  out,  and  to  which  the  appellant 
at  the  time  objected,  the  trial  court  erred, 
and  that  tbe  appellant  is  entitled  to  tbe 
consideration  of  these  errors. "  To  be  en- 
titled to  have  alleeed  errors  considered,  a 
party  must  do  more  than  merely  call  at- 
tention to  them,  andassert:  that  they  are 
errors.  Unless  there  is  at  least  an  at- 
tempt or  something  to  indicate  wherein 
they  are  claimed  to  be  erroneous,  oside 
from  the  mere  assertion,  they  will  be  con- 
sidered as  waived.  Judgment  aQrmed, 
with  costs. 


OM  Ind.  «7) 

Omo  &  M.  Rt.  Co.  v.  Pkarcy. 

(SuprcTTie  Comi;  of  Indiana.    April  80, 1891.) 

Hastsb  and  Sebvakt — PLEADiite— ArntAi.— Ix- 

STBDCTIOSg— NEOLIOENCB. 

1.  In  an  action  against  a  railroad  company 
for  caoslDgr  the  death  of  s  brakeman  by  reason  of 
the  defecnve  condition  of  a  brake,  which  was  so 
worn  and  battered  that  the  brake-wheel  would 
not  stay  on  when  tbe  brake  was  nsed,  a  com- 
plaint which,  after  alleging  and  describing  the 
unsafe  condition  of  tbe  brake,  alleges  that  the 
condition  of  the  brake  was  unknown  to  the  brake- 
man,  that  the  company  negligently  nsed  the 
brake  in  its  business  on  the  day  of  the  accident, 
and  for  many  days  prior  thereto,  and  that  tbe 
accident  occurred  without  fault  or  negligence  on 
the  part  of  the  brakeman,  sufficiently  shows 
that  the  oompony  was  negligent,  and  tbe  brake- 
man  not. 

2.  Where  there  is  some  evidence  supporting 
each  material  averment  of  the  complaint,  a  judg- 
ment for  the  plaintiff  will  not  be  reversed  on  ac- 
count 0/  Insuffloienoy  of  the  evidence. 

8.  An  instruction  should  not  tell  the  jury 
what  weight  they  should  give  to  certain  evidence. 

i.  Car-inspeotors  and  brakemea  are  not  fel- 
low-servants. 

6.  It  Is  not  the  duty  of  a  brakeman  to  know 
whether  the  brakes  on  the  train  on  which  he  is 
wo  riling  are  in  good  condition,  or  to  examine 
such  brakes  before  using  them. 

Appeal  from  circuit  court,  Jennings  coun- 
ty ;  J.  D.  New,  Judge. 

McMuIlenA  Johuaton  and  RatDBey,M&X' 
well  &  Ramsey,  (Edward  Barton,  of  coun- 
sel.) for  appellant.  Wat.  Fitzgerald,  A.  O. 
Smith,  and  A.  C.  Harris,  for  appellee. 

Olds,  C.  J.  This  action  was  brought 
by  the  appellee,  administratrix  of  the  es- 
tate of  David  L.  Pearcy,  deceased,  against 
the  appellant,  to  recover  damages  occa- 
sioned by  the  death  of  said  deceased,  who, 
at  tlie  time  of  the  accident  which  it  Is  al- 
leged caused  his  death,  was  a  brakeman 
upon  one  of  appellant's  freight  trains. 
There  was  a  trial  before  a  jury,  and  a  gen- 
oral  verdict  returned  in  favor  of  the  appel- 
lee, and  with  this  general  verdict  tbe  jury 
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also  returned  answers  to  interrogatories 
submitted  to  tbeni.  Tbe  appellant  fiied  a 
motion  tor  jadgment  in  its  favor  on  the 
answers  to  Interrogatories,  notwithstand- 
ing the  general  v.erdict,  which  motion  was 
overruled.  Appellant  also  moved  for  a 
new  trial,  wbiCb  motion  was  overruled, 
and  a  motion  In  arrest  of  judgment  was 
made  by  the  uppellant,  and  overruled. 
Exceptions  to  tlie  several  rulings  were  re- 
served, and  judgment  was  rendered  by  the 
court  upon  the  verdict.  Appellant  as- 
signs as  error  that  the  coraplaii>t  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action ;  that  the  court  erred  in  overrul- 
ing appellant's  demurrers  to  the  first,  sec- 
ond, and  third  paragraphs  of  the  com- 
plaint, and  each  of  them ;  that  the  court 
erred  in  overruling  appellant's  motion  for 
new  trial ;  that  the  court  erred  In  overrul- 
ing appellant's  motion  for  judgment  in  its 
favor  upon  theanswersto  interrogatories, 
notwitstanding  tbe  general  verdict;  and 
that  tbe  court  erred  in  overruling  appel- 
lant's motion  in  arrest  of  judgment. 

The  principal  question  discussed  relates 
to  tbe  sufficiency  of  ttaeseveral  paragraphs 
ofthecomplalnt.  Tbefirsi  paragraph  is  as 
follows:  "First  paragraph.  Florence  M. 
Pearcy,  administratrix  of  the  estate  of 
David  L.  Pearcy,  deceased,  complains  of 
tbe  Ohio  &  Mississippi  Railway  Company, 
defendant, and  says  thatthedefendant  isa 
corporation  organized  under  thelaws  of  tbe 
state  of  Indiana,  and  owns  and  operates, 
for  hire,  a  railroad  running  through  tbe 
counties ofJeuningSiRlple}',  and  Dearborn, 
in  said  state,  commonly  known  as  the 'Uhlo 
&  Mississippi  Railroad ;'  that  on  the  1st  day 
of  August,  1887,  said  Dnvid  L  Pearcy  was 
employed  by  th.?  defendant  to  work  for  it 
in  and  about  its  freight  trains,  in  the  ca- 
pacity of  a  brakeman  on  said  railroad.  In 
the  transportation  of  freight  over  defend- 
ant's said  railroad  for  hire;  that  on  said 
day,  while  said  David  L.  Pearcy  was  at 
work  pursuant  to  his  said  employment, 
and  in  the  proper  discbarge  thereof,  In  the 
capacity  of  a  brakeman  on  a  certain 
freight  train,  then  being  transporter!  by 
the  defendant  over  Its  said  railroad,  ut  or 
near  a  place  known  as  '  Moore's  Hill 
Grade,'  in  Dearborn  county,  state  of  In- 
diana, be  was  killed  by  reason  of  tbe  de- 
fectiveness and  unsafe  condition  of  a 
brake,  and  the  appliances  thereof,  on  one 
of  the  defendant's  cars  in  said  freight 
train,  tbe  said  brake  and  appliances  being 
unsafe,  defective,  and  out  of  repair,  in 
this:  that  the  threads  of  the  screw  on 
top  of  the  brake-staff  of  said  brake  had 
become  and  were  worn  and  battered  so 
that  suld  threads  would  not  hold  a  nut 
securely,  so  as  to  keep  tbe  brake-wheel  on 
said  brake-staff  when  tbe  said  wheel  was 
grasped  to  let  oft  brakes,  as  said  Pearcy 
was  required  in  his  said  employment  to 
do  by  the  defendant  as  a  brakeman  on 
said  freight  train,  and  which  he  might 
tvlth  safety  do  when  said  screw  and  nut 
were  in  good  condition  and  repair;  which 
unsafe  and  defective  condition  of  said 
brake,  brake-staff,  and  screw  was  un- 
known to  said  David  L.  Pearcy,  and 
which  brake,  brake-staff,  and  screw  the 
defendant  negligently  and  carelessly  osed 
In  its  said  business  on  B«ld  day,  and  for 


many  days  prior  irbereto;  that  on  saidlst 
day  of  August,  1887,  at  or  near  tbe  foot  oZ 
said  Moore's  Hill  grade,  the  said  David  L. 
Pearcy  was  required  by  said  defendant, 
pursuant  to  said  employment,  to  let  ott 
the  said  brake  while  said  train  was  in 
rapid  motion,  and,  wben  he  was  grasping 
said  brake-wbeel  to  let  off  said  brake,  the 
said  wheel  came  off  In  bis  hands  by  reason 
of  the  fact  that  the  threads  of  said  screw 
were  In  the  condition  aforesaid,  and  did 
not,  and  would  not,  by  reason  of  its  un- 
safe and  defective  condition,  retain  tbe  nut 
that  held  said  brake-wheel  in  position  on 
said  brake-staff,  and  said  brake-wheel 
coming  oft  suddenly  in  his  bands,  wbile 
tbe  said  David  L>.  Pearcy  was  applying 
only  sufficient  force  thereto  to  let  oS  said 
brake,  be  thereby  lost  his  balance,  and 
was  thrown  forward  and  off  said  car  on- 
to the  ground  below,  and  killed,  without 
fault  or  negligence  on  bis  part,  or  on  the 
part  of  the  plaintiff;  that  said  David  L. 
Pearcy  was  a  young  man,  about  24  years 
of  age,  and  In  good  health  ond  splendid 
physical  condition,  and  had  dependent  on 
bim  for  support  a  young  wife  and  unborn 
child  at  the  time  he  lost  his  life  as  a>f ore- 
said  ;  that  on  tbe day  of  November, 

1887,  tbe  plaintiff  was  appointed  adminis- 
tratrix of  his  estate  by  tbe  circuit  court  of 
Jackson  county,  in  the  state  of  Indiana. 
Wherefore  plaintiff  demands  judgment  for 
ten  thousand  dollars,  and  all  other  and 
proper  relief. " 

It  is  contended  that  the  first  paragraph 
of  the  complaint  Is  bad,  for  the  reason 
that  it  is  not  alleged  that  tbe  appellant 
company  bad  any  knowledge  of  the  defect 
by  which  It  Is  alleged  the  deceased  received 
the  alleged  fatal  injury;  that  it  is  not 
averred  In  tbe  complalntthatthe  deceased 
did  not  have  the  same  means  of  knowl- 
edge as  to  tbe  defects  complainei  of  as  the 
appellant  bad ;  that  it  is  shown  by  tbe 
averments  of  the  first  paragraph  of  tbe 
complaint  that  tbe  deceased  at  the  time  of 
the  injury  was  an  employe  of  the  appel- 
lant company,  employed  by  the  appellant 
to  work  for  it  In  and  about  Its  freight 
trains,  In  the  capacity  of  a  brakeman  on 
said  railroad  In  the  transportation  of 
freight  over  appellant's  said  railroad  for 
hire,  and  while  so  employed  tbe  Injury  oc- 
curred; that  11  Is  nowhere  alleged  thatap- 
pellant  bad  not  exercised  ordinary  care 
and  prudence  In  procuring  the  brake  and 
staff  in  question,  nor  that  when  the  brake- 
staff  was  put  upon  tbe  car  It  was  unsafe 
or  defective. 

Tbe  law  Imposes  upon  an  employer  the 
duty  of  providing  for  his  employes  a  rea< 
sonably  safe  place  to  work,  and  safe  ma- 
chinery to  work  with.  As  applicable  to 
tbe  case  at  bar,  the  law  imposed  a  duty 
on  the  railroad  company  to  provide  and 
maintain  reasonably  safe  and  suitable 
cars,  together  with  the  necessary  appli- 
ances to  run  and  operate  the  trains. 
These  duties  were  Imposed  upon  the  mas- 
ter, and  the  employe  had  the  right  to  rely 
upon  its  having  been  performed.  True^ 
the  employe  was  charged  with  the  duty  of 
exercising  bis  faculties,  and  with  the 
knowledge  of  such  defects  as  were  observa- 
ble with  the  reasonable  exercise  of  his 
faculties,  in  connection  with  the  perform- 
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ance  ot  bis  accustomed  datles;  but  be  was 
not  boaod  to  search  for  detects,  or  to  test 
tbe  machinery,  in  advance  ot  using  tt;  for 
be  bad  the  right  to  proceed  to  use  tbe  .ap- 
pliances for  tbe  operation,  running,  and 
management  of  tbe  train,  relying  upon  the 
manter  liaving  discharged  his  duty,  and 
provided  safe  appliances,  without  stop- 
ping to  investigate  tbesaffictency  or  sound- 
ness of  the  appliances,  unless  the  defect 
was  so  apparent  as  to  convey  to  blm  Its 
ansafe  and  dangerous  condition  upon  bis 
approach  without  investigation.  If  tbe 
employe  had  actual  Icnowledge  of  Its  un- 
safe condition,  then  it  would  be  negligence 
to  use  it ;  and  if,  knowing  the  unsafe  con- 
dition ot  the  appliance,  tbe  employe  at- 
tempted to  use  it,  he  would  assume  the  ex- 
tra hazard  in  so  doing.  Tbe  duty  un  be- 
baltof  the  employer  does  not  end  with 
rimply  providing  safe  machinery  and  appli- 
ances for  the  use  of  bis  employes,  but  the 
further  doty  is  imposed  of  continuously 
exercising  reasonable  diligence  and  care  to 
ascertain  and  know  the  condition  ot  such 
machinery  and  appliances,  and  to  keep 
tbero  In  a  proper  and  safe  condition,  and 
the  employe  Is  charged  with  the  knowl- 
edge ot  such  defects  as  be  would  have  as- 
certained bytheexerclse  ot  reasonable  care 
:uid  diligence  In  this  behalf.  In  tbe  case 
of  Railroad  Co.  v.  McMa]len,117Ind.489,  20 
N.  E.  Rep.  287.  this  court  says:  "Itls,  how- 
ever, the  dnty  ot  a  railroad  company  to 
provide  and  maintain  reasonably  sate  and 
suitable  cars  and  other  appliances  for  Its 
employes  to  work  with,  and  It  cannot  es- 
cape liability  to  an  employe  who,  with- 
out fault  or  neglect  on  his  part,  suffers  in- 
jury from  the  use  of  defective  appliances  or 
implements,  by  showing  that  the  failure 
to  discover  and  amend  the  defect  was  at- 
tributable to  tbe  neglect  ot  an  agent  ot 
tbe  company  to  whom  the  dnty  of  select- 
ing and  inspecting  its  cars  and  their  ap- 
pendages bad  been  committed.  An  em- 
ploye Is  required  to  observe  and  avoid  ail 
known  or  obvious  perils,  even  tbongh  they 
may  arise  from  defective  machinery  and 
appliances;  but  he  is  not  bound  to  search 
for  defects,  or  make  a  critical  Inspection 
ot  tbe  appliances  which  are  provided  for 
bis  nse.  These  are  duties  ot  the  employer 
whola  reqnlred,  not  only  to  furnish  rea- 
sonably sate  and  suitable  tools  and. ma- 
chinery, but  to  exercise  such  a  continuing 
Bopervlslon  over  them,  by  such  reasona- 
ble, careful,  and  skillful  Inspection  and  re- 
pair, as  will  keep  tbe  Implements  which 
employes  are  required  to  use  In  such  con- 
dition as  notnnnecessarilyto  expose  them 
to  unknown  and  extraordinary  hasards. " 
In  relation  to  the  dnty  of  the  employer  in 
this  respect,  in  the  case  of  Railroad  Co.  v. 
Herbert.  116  U.  8.  642,  6  Sup.  Ot.  Rep.  590, 
It  is  said:  "If  no  one  was  appointed  by 
tbe  company  to  look  after  the  condition 
of  tbe  cars,  and  see  that  tbe  machinery 
and  appliances  used  to  move  and  stop 
them  were  kept  In  repair  and  in  good 
working  order.  Its  liability  lor  the  injuries 
would  not  be  the  subject  of  contention. 
Its  negligence  in  that  case  would  have 
been  in  the  highest  degree  culpable.  If, 
however,  one  was  appointed  by  it  charged 
with  that  dnty,  and  the  injuries  resulted 
from  its  negligence  in  its  performance,  the 
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company  Is  liable.  He  was,  so  far  as  that 
duty  is  concerned,  the  representative  of 
tbe  company;  bis  negligence  was  Its  negli- 
gence." This  statement  of  the  law  is 
quoted  with  approval  In  the  case  ot  Rail- 
road Co.  V.  McMullen,  supra.  Tbe  com- 
pany being  charged  with  tbe  duty  of  pro  - 
vidlng  and  maintaining  safe  appliances 
for  use  In  tbe  operation  ot  a  train  ot  cars, 
if  this  duty  is  Intrusted  to  an  agent  such 
agent  stands  in  the  attitude  of  the  mas- 
ter, and  is  not  a  co-employe  with  tbe 
brabeman. 

The  first  paragraph  ot  this  complaint 
alleges  and  describes  the  unsafe  condition 
of  the  brake,  following  with  the  aver- 
ments: "Which  unsafe  and  defective  con- 
dition of  said  brake,  brake-staff,  and  screw 
was  unknown  to  said  David  L.  Pearcy. 
and  which  brake,  brake-staff,  and  screw 
the  defendant  negligently  and  carelessly 
used  In  Its  said  business  on  said  day,  and 
for  many  days  prior  thereto."  It  Is  fur- 
ther averred  that  thelnjury  occurred  with- 
out fault  or  negligence  on  the  part  ot 
Pearpyorthe  plaintiff.  There  are  noaver- 
ments  to  show  that  the  employe  Pearcy 
had  ever  used  or  seen  the  car-brake  which 
was  defective  prior  to  the  Injury,  and  that 
the  injury  occurred  while  in  tbe  discharge 
of  his  duty,  attempting  to  set  or  let  olt 
said  brake  while  the  train  was  in  rapid 
motion.  There  are  no  facts  stated  In  the 
paragraph  showing  that  tbe  employe  bad 
any  actual  notice  ot  the  detect  in  the 
brake,  or  which  would  Impnte  to  him 
knowledge  of  such  defect,  but  It  Is  ex- 
pressly averred  that  such  defect  was  un- 
known to  him,  and  the  complaint  is  clear- 
ly sufllcieiit,  in  so  far  as  it  is  necessary  to 
aver  the  want  of  negligence  on  tbe  part 
of  the  employe.  It  is  not  necessary,  in  a 
suit  for  damages  by  an  employe  aguinst 
tbe  employer,  to  aver  In  the  complaint 
facts  showing  afflrmatively  that  the  em- 
ploye had  no  means  of  ascertaining  the 
defect.  It  being  tbe  dnty  ot  the  master  to 
provide  suitable  and  proper  appliances, 
the  employe  had  the  right  to  rely  on  the 
master  having  discharged  bis  duty  in  this 
respect ;  and  he  is  not  bound  to  search  tor 
defects,  nor  Is  he  required  to  aver  facts  In 
bis  complaint  showing  that  he  had  no 
means  of  knowledge,  but  it  is  sufl9clent  to 
aver  that  be  bad  no  knowledge  of  such 
defect.  Particularly  this  is  true  where, 
as  in  the  complaint  in  this  case,  no  tacts 
appear  from  which  knowledge  of  such  de- 
fects can  be  Imputed  to  him. 

As  we  have  stated.  It  Is  further  objected 
that  there  is  no  affirmative  averment  In 
this  paragraph  that  tbe  appellant  com- 
pany actually-  knew  ot  the  defective  and 
dangerous  condition  ot  the  brake.  In  the 
case  ot  Railway  Co.  v.  Adams,  105  Ind. 
151,  5  N.  E.  Rep.  187,  the  alleged  injury 
occurred  on  account  of  an  Iron  splinter  al- 
lowed to  remain  protruding  from  tbe  iron 
rail.  The  averments  of  the  complaint 
were  thot  "the  bottom  ot  the  plain tlH's 
pantaloons, upon  bis  right  leg,  was  pierced 
by  a  sharp  piece  of  iron,  negligently  left 
by  the  defendant  projecting  from  the  rail 
of  defendant's  said  road,  which  defendant 
at  said  place  had  negligently  and  careless- 
ly suffered  to  get  and  remain  out  ot  re- 
pair."   Of  this  averment  tbe  court  says: 
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"The  contention  on  the  part  of  appellant'8 
coiiDBel,  among  other  tbinga,  is  that  It  is 
not  alleKed  that  appellant  knew,  or  with 
reasonable  care  miKht  have  known,  of  the 
unsafe  condition  of  the  rail :  and  that  It  is 
not  alleged  that  appellee  did  not  know,  or 
with  reasonable  care  might  not  bare 
known,  that  the  rail  was  in  an  unsafe  con- 
dition. Upon  the  hypothesis  that  the 
grava.imtn  uf  the  action  Is  alone  the  neg- 
llgence  of  appellant  in  connection  with  the 
rail,  and  that  to  constitute  negligence  in 
that  regard  it  Is  essential  that  the  appel- 
lant knew,  or  with  reasonable  care  might 
have  known,  of  Its  ansafe  condition,  still 
the  general  averment  that  appellant  negli- 
gently left  the  sliver  or  splint  projecting 
from  the  rail  is  sufficient,  under  many  de- 
cisions of  this  court;  »  •  •  and  bo, 
too,  in  relation  to  the  general  averment 
that  appellee  was  without  fault  or  negli- 
geuce."  In  the  case  of  Railway  Co.  v. 
Wynant,  100  Ind.  1(10,  it  is  said :  "It  Is  set- 
tled by  the  decisions  of  this  court  that  a. 
general  allegation  of  negligence  IssufBclent 
to  withstand  a  demurrer  to  the  complaint 
for  the  want  of  facts,  and  that  under  sach 
allegation  thefactsconstitutingnegligence 
may  be  given  in  evidence. '' 

The  complaint  In  the  caseat  bar  charges 
that :  "  Which  brake,  brake-staff,  and  scr^w 
the  defendant  negligently  and  carelessly 
used  In  its  said  business  on  said  day,  and 
for  many  days  prior  thereto."  The  pre- 
vious averments  In  the  complaint  describe 
the  brake,  brake-staff,  and  screw  which 
came  apartand  caused  the  injury. alleging 
that  it  was  "unsafe,  defective,  and  out  of 
repair,  in  this:  that  the  threads  of  the 
screw  qn  top  of  the  brake-staff  of  said 
brake  had  become  and  were  worn  and 
battered,  so  that  said  threads  would  not 
hold  a  nut  securely,  so  as  to  keep  the 
brake-wheel  on  said  brake-staff  when  the 
said  wheel  was  grasped  to  let  off  brakes." 
The  fair  construction  to  be  put  upon  the 
averment  of  the  complaint,  in  relation  to 
the  negligence  of  the  appellant,  is  that  the 
appellant  used  the  brake  in  that  worn, 
battered,  and  unsafe  condition  in  its  busi- 
ness on  the  day  uf  the  injury  and  for  many 
days  prior  thereto.  The  car  is  described 
aa  one  of  the  appellant's  own  cars,  and 
the  averments  show  the  defective  condi- 
tion to  have  been  the  result  of  wear  and 
battering.  It  was  the  duty  of  the  appel- 
lant to  Inspect  its  cars;  and  the  averment 
in  this  paragraph  that  it  negligently  and 
carelessly  used  this  brake,  brake-staff,  and 
screw  in  its  business  on  said  day,  and  for 
many  days  prior  thereto,  is  sutBcient  to 
withstand  a  demurrer.  The  demurrer  ad- 
mits the  truth  of  the  allegations  In  the 
paragraph.  It  admits  that  the  brake  was 
defective  as  alleged.  It  admits  that  the 
appellant  negligently  used  such  defective 
brake  in  its  business  upon  the  day  of  the 
injury,  and  for  many  days  prior  thereto, 
and  that  the  deceased  had  no  knowledg:e 
of  such  defect,  and  the  injury  occurred 
without  bis  fault  or  negligence.  There 
was  no  error  in  overrnllng  the  demur- 
rer, and,  the  complaint  being  good  as 
against  a  demurrer,  it  was  good,  after 
judgment,  to  withstand  a  motion  in  ar- 
rest. The  averments  of  the  second  and 
third  paragraphs  of  the  complaint   are 


equally  as  strong  as  the  first.  They  each 
charge  knowledge  of  the  defective  condi- 
tion of  the  brake  on  the  part  of  the  appel- 
lant. We  do  not  deem  It  necessory  to  set 
out  these  paragraphs,  for,  under  the  rules 
we  have  stated  as  applicable  to  the  flrat 
paragraph,  each  Is  snltlcient.  Railway 
Co.  vTBuck,  116  Ind.  56(i,  19  N.  E.  Kep.  453. 

It  is  contended  that  a  new  trial  should 
bare  been  granted, for  the  reason  that  the 
evidence  does  not  sustain  the  verdict.  If 
there  Is  some  evidence  supporting  each  of 
the  material  averments  of  the  complaint, 
then  the  evidence  supports  the  verdict,  and 
this  court  will  not  reverse  a  judgment  on 
account  of  the  insufflciency  of  the  evidence. 
This  has  been  the  long-settled  rule  of  this 
state,  as  enunciated  by  the  decisions  of 
this  court,  and  by  them  we  must  be  gov- 
erned. In  the  light  of  this  rule,  we  have 
considered  the  evidence.  We  do  not  think 
any  good  purpose  would  be  sobserved  by 
extending  the  decision  to  discuss  and  an- 
alyze it.  We  think  it  sustains  the  verdict 
of  the  jury. 

It  is  also  contended  that  the  court  erred 
In  giving  and  refusing  instructions.  We 
have  read  and  considered  the  Instructions 
given  and  those  asked  by  the  appellant 
and  refused  by  the  court.  They  present 
no  questions  of  law  but  what  have  here- 
tofore been  settled  by  this  court,  and  no 
good  qan  be  accomplished  by  setting  them 
out.  The  Instructions  given  are  carefully 
drafted,  and  state  the  law  of  the  case  cor- 
rectly. They  fully  cover  all  phases  of  the 
law  applicable  to  the  facts.  The  first  In- 
struction asked  by  the  appellant,  and  re- 
fused, tells  the  jury  what  weight  they  shall 
give  to  certain  evidence.  This  was  erro- 
neous. The  jury  are  the  judges  of  the 
weight  of  the  evidence.  The  second  states 
the  law  to  be  that  the  car  inspectors  are 
the  co-employes  of  the  brakemen.  This  is 
not  the  law.  The  third  tells  the  jury  that 
it  was  the  duty  of  the  deceased  to  know 
whetherornotthe  brakes  and  brake-staffs 
upon  the  train  upon  which  he  was  working 
were  in  good  and  safe  condition,  and  tf  be 
undertook  to  use  or  operate  the  brake  upon 
the  car  from  which  he  fell  without  inform- 
ing himself  as  to  whether  it  was  in  a  good 
and  safe  condition  for  use,  and  it  proved 
to  be  unsafe,  and  because  of  Its  inflrmity 
be  was  thrown  from  the  car,  and  lost  his 
life,  then  his  negligence  contributed  to  the 
Injury,  and  the  plaintiff  cannot  recover. 
This  instruction  is  contrary  to  all  modern 
authority,  and  was  properly  refused.  The 
fourth  states  suhatanttaliy  the  same  prin- 
ciple of  law  as  the  third, — that  it  was  the 
duty  of  the  deceased  to  examine  the  brakes 
upon  all  the  cars  before  attempting  to 
use  them.  The  fifth  states  substantially 
the  same  principle  of  law  as  the  second  in 
regard  to  the  car-lnspectora  and  brake- 
men  being  co-employes,  and  the  sixth  aa- 
sumes  that  the  evidence  establlBhes  a  factv 
and  then  states  what  was  the  duty  of  the 
deceased,  in  view  of  the  fact  so  assumed  to 
exist,  and  there  was  no  error  in  refusing 
it.  The  court  committed  no  error  in  giv- 
ing or  refusing  instructions. 

It  is  further  contended  that  the  court 
erred  in  overruling  the  appellant's  motion 
for  judgment  in  Its  favor  notwithstand- 
ing the  general  verdict.    The  answers  to 
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laterrogratorles  are  not  IncoDSiBtent  with 
the  general  verdict.  Tliey  find  tlie  bralce 
to  be  defective;  tliat  the  screw  had  rnsted 
so  as  not  to  hold  the  wheel  npon  the  top 
uf  the  Btatf,  and  that  the  cur-inspectors 
nefslected  their  duty,  and  did  not  inspect 
it;  that  the  injury  occurred  on  account  of 
this  defect.  There  is  no  error  in  the  rec- 
ord.   Judgment  affirmed,  with  costs. 


'  (128  Ind.  164) 

BiNQHAM  et  Hi.  V.  Walk  et  al. 

(Supreme  Court  qf  Indiana.    April  28, 1891.) 

Attmal  —  Rbvibw — WiTKBSS  —  Attobkit  and 
CuBNT— KviDBUcoB— New  Tsiai. 

1.  Some  of  the  defendants  filed  a  orosa-oom- 
plaint,  praying  for  snbstantlally  the  same  relief 
as  that  demanded  In  the  complaint.  Judgment 
was  rendered  in  favor  of  the  other  defendants, 
and  the  defendants  who  filed  the  cross-oomplaint 
appealed.  Held,  that  they  could  not  on  appeal 
qneatlon  the  sumoiencyof  the  original  complaint, 
since  they  and  the  plaintiff  were  not  really  ad- 
verse parties. 

2.  HThere  tbe  evidence  is  conflicting  tlie  sa- 
preme  ooivt  will  not  pass  on  its  snfflciency. 

8.  A  husband  called  npon  a  lawyer,  who  had 
formerly  acted  for  him,  and  requested  him  to 
draw  a  contract  for  his  wife.  Held,  that  the 
wife,  and  not  the  hnshand,  was  the  client,  and 
that  with  her  consent  the  lawyer  might  testify 
regarding  the  matter. 

4.  Where  the  qaeetion  at  issue  is  whether  a 
woman  or  her  husl&and  was  a  member  of  a  cer- 
tain firm,  conversations  between  her  and  the  other 
members  of  the  firm  In  regard  to  tbe  manage- 
ment of  the  business  are  admissible  as  part  of 
the  res  gestce. 

b.  An  objection  to  evidence  on  account  of  its 
incompetency  and  immateriality  is  not  sufficient 
ftmndation  for  tbe  contention  on  appeal  that  the 
evidence  should  have  )>een  excluded  because  the 
witness  was  incompetent  to  testify. 

6.  It  is  no  cause  for  new  triu  that  the  de- 
feated party  was  surprised  by  the  testimony 
given  tfs  a  witness  called  by  the  adverse  party. 

7.  Connter-affidavits  may  be  read  on  motion 
for  new  trial. 

Appeal  from  circuit  court,  Marion  coun- 
ty; ii.  HoWLAND,  Judge. 

KaeBer  A  BenybiH,  for  appellants. 
Herod  4k  Herod,  (or  appellees. 

MiLLRB,  J.  This  case  was  brought  by 
Henry  H.  McGaOey,  as  administrator  of 
the  estate  of  Wheelock  P.  Bingham,  de- 
ceased, against  Julius  C.  Wallc,  Harriet 
H.  Bingham,  widow,  and  George  M.  Bing- 
ham and  others,  children  of  Wheelock  P. 
Bingbain,  to  determine  the  right  of  prop- 
erty of  a  Jewelry  store  in  tbe  city  of  Indi- 
anapolis. The  complaint  avers  that  tbe 
defendant  Walk  and  the  decedent  were 
equal  partners  in  the  Jewelry  store,  which 
was  of  tbe  value  of  more  than  f  30,000; 
that  after  bis  appointment  and  qualifica- 
tion the  administrator  called  npon  tbe  de- 
fendant Walk,  and  demanded  uf  bim  ail 
accounting  of  the  partnership  and  firm 
affairs;  that  npon  such  demand  the  de- 
fendabt  Walk  refused  to  account  or  to  set- 
tle tbe  business  of  the  firm  as  surviving 
gartner,  asserting  that  Wheeioc-k  P.  Bing- 
am  was  not  at  tbe  time  of  Ills  death, 
and  never  had  been,  his  partner  in  said 
business ;  that  tbe  estate  of  tbe  deceased 
had  no  Interest  in  tbe  assets  of  the  firm, 
bat  that  tbe  defendant  Harriet  S.  Bing- 
ham was,  and  always  had  been,  his  part- 


ner in  bnsiness.  Tbe  defendants  Walk  abd 
Harriet  A.  Bingham  answered  jointly  by 
a  general  denial  of  tbe  complaint,  and 
in  a  second  paragraph  alleged  that  they 
were,  and  always  had  been,  partners, 
composing  the  firm  o!  Bingham  &  Walk  ; 
and  Wheelock  P.  Bingham  was  not  a 
partner  in  the  firm,  and  had  no  interest 
therein.  Tbe  appellants  George  M.  Bing- 
ham and  other  children  of  Wheelock  P. 
Binghara  filed  a  general  denial  of  the 
complaint,  and  also  a  cross-action  against 
Walk  and  Harriet  A.  Bingham,  charg:ing 
that  their  father  was  a  fnll  partner  in  tiie 
bnstnesB  with  Walk;  that  he  refased  to 
settle  as  a  surviving  partner ;  and  asking 
tor  the  appointment  of  a  receiver  to  wind 
up  the  business  of  the  flrni  and  distribute 
the  proceeds  according  to  law.  The  cause 
was  submitted  to  tbe  court  for  trial  upon 
the  complaint  and  cross-actions,  and  re- 
sulted In  a  finding  and  judgment  for  the 
appellees  Walk  and  Harriet  A.  Bingham. 
The  administrator  of  Wheelock  P.  Bing- 
ham refuses  to  Join  in  this  appeal. 

Tbe  sufficiency  of  the  complaint  is  chal- 
lenged by  an  assignment  of  error  In  this 
court;  tbe  objection  being  made  that  It 
does  not  show  that  Wheelock  P.Bingham 
was  Indebted  at  the  time  of  bis  death,  so 
as  to  re<juire  any  portion  of  the  assets  of 
the  partnership  to  be  applied  to  their  liq- 
uidation, and  that  thei-efore  the  adminis- 
trator was  not  an  Interested  party  with- 
in the  meaning  of  section  6050,  Rev.  St. 
1881.  Tbe  administrator  and  the  children 
of  the  deceased  were  not,  in  interest,  ad- 
veiw  parties.  In  their  pleadings  they  al- 
lege substantially  ttie  same  facts,  and  ask 
the  same  relief.  They  were  alike  unsuc- 
cessful in  the  litigation.  Tbe  appellees 
were  their  adversaries,  and  as  between 
them  the  litigation  was  upon  their  cross- 
actions.  We  could  not  reverse  a  Judg- 
ment in  favor  of  the  appellees  because 
some  of  the  pleadings  of  their  adversaries 
were  insufflcieut.  We  do  not,  therefore, 
pass  upon  the  sufficiency  of  tbe  complaint 
as  a  cause  of  action. 

One  of  the  causes  for  a  new  trial,  the 
overruling  of  which  Is  assigned  as  error, 
was  the  alleged  insufficiency  of  the  evi- 
dence to  sustain  the  finding  of  the  court. 
The  other  cause  relates  to  the  admission 
of  evidence  over  the  objection  of  the  ap- 
pellants. Tlie  evidence,  as  it  comes  to  ns 
in  the  record,  is  very  conflicting,  and  we 
cannot,  therefore,  under  the  well-estab- 
lished rules  of  this  court,  pass  upon  Its 
sufficiency.  A  correct  understanding  of 
the  ruling  of  tbe  court  upon  the  admis- 
sion of  evidence  cannot  be  had  without  a 
review  of  portions  of  the  testimony  intro- 
duced. The  evidence  showed,  without 
contradiction,  the  following  facts:  That 
W.  P.  Bingham  was  a  practical  jeweler  of 
large  acquaintance,  who  had  been  unfort- 
unnteln  business,  and  in  the  year  1877  had 
been  adjudged  a  banK.rupt.  That  prior 
to  receiving  bis  discharge  as  a  bankrupt 
a  partnership  was  formed  under  the  flrni 
name  of  Binghara,  Walk  &  Mayhew  for 
the  purchase  of  a  stock  uf  jewelry.  That 
the  appellee  Julius  O.  Walk  and  one 
James  N.  Mayhew  were  two  of  the  mem- 
bers of  the  firm.  A  stock  of  Jewelry  was 
purchased  at  tbe  price  of  f  16,187,  of  which 
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$8,600  was  paid  in  cash  at  the  time  of  tlie 
purcliaee,  and  notes  given  for  the  residae, 
which  were  afterwards  paid  out  of  the 
earnings  ol  the  business.  That  this  sum 
of  f 8,500  was  made  up  as  follows:  Walk 
borrowed  for  biniHelf  and  Bingham  the 
sum  of  $3,000,  being  91,500  for  each.  Hay- 
hew,  who  had  negotiated  the  trade,  pat 
in  f 5,500;  but  was  to,  and  afterwards 
did,  draw  out  $1,000  of  that  sum.  That 
shortly  before  the  formation  of  the  part- 
nership, Wbeelock  P.  Bingham  married  the 
appellee,  Mrs.  Bingham,  she  being  bis  sec- 
ond wife,  and  being  worth  several  thou- 
sand dollars  in  her  own  right.  That  the 
appellants  are  the  children  of  Bingham 
by  a  former  wife.  That  the  money  bor- 
rowed by  Walk  was  loaned  upon  security 
furnished  by  him,  without  assistance  from 
either  Bingham  or  his  wife.  That  prior  to 
the  purchase  of  the  stock  of  JeweliT,  Mrs. 
Bingham  made  an  attempt  to  borrow 
money  upon  some  collateral  she  held,  but 
was  unsuccessful;  and,  so  far  as  the  evi- 
dence shows,  paid  nothing  into  the  firm, 
but  that  afterwards  she  paid  $600  on  the 
$1,500  note  executed  by  her  husband  for 
the  money  that  formed  part  of  the  cash 
payment  for  the  stock.  That  for  a  part 
of  the  deferred  payment  on  the  stock  of 
goods  a  note  for  $2,000  was  signed  by  W.  P. 
Bingham,  Walk,  and  Mayhew  Individually, 
and  the  payment  of  the  same  secured 
by  a  mortgage  on  the  individual  prop- 
erty of  Mayhew.  The  business  wasproflt- 
able  from  the  start,  all  goods  being  paid 
for  as  purchased,  and  the  notes  executed 
in  the  purchase  of  the  stock  paid  at  or  be- 
fore they  matured.  That  by  agreement 
each  member  of  the  firm  drew  out,  as  sal- 
ary, $25  per  week,  which  was  afterwards 
Increased  to  $35,  and  then  to  $50.  That 
about  five  jears  after  the  formation  of  the 
partnership  Bingham  and  Walk  pur- 
chased of  Mayhew  bis  third  interest  in  the 
firm  for  $18,000,  paying  him  in  cash  $12,- 
000,  and  executing  a  note  for  $6,000,  due 
three  years  after  date,  signed  by  W.  P. 
Bingham  and  Julias  C.  Walk,  and  secured 
by  a  second  mortgage  on  the  separate 
real  estate  of  Mrs.  Bingham.  That  the 
name  of  W.  P.  Bingham  was  given  as  a 
member  of  the  firm,  un  the  business  cards 
of  Bingham,  Walk  &  Mayhew;  also  on 
their  letter-heads  and  bills.  That  he  was 
also  sriven  as  a  member  of  the  firm  of 
Bingham,  Walk  &  Mayhew  and  of  Bing- 
ham &  Walk  in  the  city  directory  each 
year  during  the  existence  of  these  firms. 
That  upon  the  dissolution  of  the  firm  of 
Bingham,  Walk  &  Mayhew,  caused  by 
the  retirement  of  Mayhew,  the  notice  of 
dissolution  published  in  the  dally  papers 
was  signed  by  W.  P.  Bingham  as  a  mem- 
ber of  the  firm.  That  Bingham  was  the 
principal  manager  of  the  business  of  both 
firms,  made  most  of  the  purchases  of 
goods,  and  had  charge  of  the  goods. 
That  the  salary  account  of  the  Bingham 
member  of  the  firms  was  kept  in  the  name 
of  W.  P.  Bingham  on  the  firm  books. 
That  during  a  portion  of  the  time  a  small 
account  was  kept  with  Mrs.  Bingham, 
and  in  her  name,  consisting  mostly  in 
charges  for  goods  purchased  by  her  in  the 
store.  That  the  administrator  of  the  es- 
tate was  selected  by  Walk  and  Mrs.  Bing- 


ham, who  renounced  ber  right  to  admiBlM- 
ter  In  his  favor. 

The  evidence  about  which  there  was  a 
conflict  was  in  the  testimony  of  Mayhew, 
who  testified  that  Wheelock  P.  Bingham 
was  a  partner  while  he  was  a  meipber  of 
the  firm,  and  that  Mrs.  Bingham  had 
nothing  to  do  with  the  partnership.  Also 
in  the  testimony  of  Albert  G.  Orens,  who 
kept  the  books  of  the  firm  until  the  death 
of  Bingham,  who  corroborated  Mayhew 
on  the  one  side,  and  the  evidence  of  Walk 
and  Mrs.  Bingham  on  the  other,  who  tes- 
tified that  Bingham  never  had  anylnter- 
est  in  the  business,  but  acted  throughout 
as  the  manager  of  Mrs.  Bingham's  inter- 
ests therein.  That  bis  name  was  used  In 
the  firm  upon  the  supposition  that  it 
would,  on  account  of  his  wide  acquaint- 
ance, keep  the  business.  They  were  cor- 
roborated by  the  testimony  of  Charles  A. 
Shotwdl,  who  testified  to  having  heard 
Mr.  and  Mrs.  Bingham  talk  of  their  busi- 
ness relations;  and  to  some  extent  by  the 
evidence  of  R.  H.  Bingham,  a  brother  of 
the  deceased,  who  testified  that  his  broth- 
er told  him  on  several  occasions  that  Mrs. 
Bingham  wus  the  Bingham  of  the  firm; 
that  she  furnished  the  money  that  went 
Into  the  partnership  on  the  Bingham  ac- 
count, and  that  he,  Bingham,  was  not 
worth  a  dollar.  It  also  appeared  without 
dispu  te  that  a  t  the  Inception  of  the  partner- 
ship of  Bingham,  Walk  &  Mayhew,  articles 
of  copartnership  were  drawn  up  and  kept 
lor  many  years  in  the  safe,  but  wera  never 
signed.  They  had  disappeared  some  time 
prior  to  the  trial,  but  it  does  not  appear 
Just  when  or  what  became  of  them.  The 
evidence  on  the  subject  all  tends  to  show 
that  they  were  drawn  up  by  some  mem- 
ber of  the  firm  of  Rooker  &  Norton.  This 
agreement,  if  it  could  have  been  found, 
would  have  furnished  important,  if  not 
controlling,  evidence  upon  the  question  in 
dispute;  and,  in  the  absence  of  the  writ- 
ing, it  was  of  the  utmost  importance  to 
ascertain  which  one  of  the  Binghams  was 
therein  designated  as  a  member  of  the  firm. 
Upon  this  subject  Mayhew  testified  that 
W.  P.  Bingham  was  the  party  named,  and 
Walk  was  equally  positive  that  it  was 
Mrs.  Bingham.  The  last  witness  placed 
upon  the  stand  by  the  appellees  was  .Judge 
Norton,  formerly  a  member  of  the  firm  of 
Rooker  &  Norton ;  who,  during  the  course 
of  his  examination,  testified  as  follows : 
"Question.  You  maystate.  Judge  Norton, 
whether  Mrs.  Bingham  and  Mr.  Walk  and 
Mr.  Mayhew  called  upon  the  firm  of  Book- 
er &  Norton  to  have  articles  of  copartner- 
ship prepared.  Answer.  I  do  not  think 
that  our  firm,  or  any  firm  that  I  was  con- 
nected with,  drew  any  article  of  partner- 
ship for  these  parties.  1  think  wbateyer 
was  done  was  done  tor  Mr.  Bingham 
when  be  was  a  client  of  ours.  I  think  there 
was  an  article  of  copartnership  drawn 
for  Mr.  Bingham  at  Mr.  Bingham's  r^ 
quest.  Q.  State  who  were  named  in  these 
articles  as  partners.  (The  Court.  Did  y  on 
see  the  instrument  yourself?  The  Witness. 
Ithinkldid.)  A.  Mrs.  Bingham,  Mr. Walk, 
and  Mr.  Mnyhew.  Q.  What  was  the  style 
of  the  firm  ? '  A.  Bingham,  Walk  &  Mayhew. 
Q.  Who  did  Mr.  Bingham  pretend  to  rep- 
resent in  having  those  articles  drawn,  and 
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in  the  management  of  thebntdness  created 
by  the  partnership?  A.  My  memory  Is 
that  this  was  dune  for  Mr.  Bingham  him- 
self, and  on  that  ground  I  decline  to  say 
anything  about  It  unless  the  court  requires 
me  to.  I  think  all  the  work  was  done  for 
Mr.  Bingham  himself.  He  was  a  client  of 
ours.  All  the  talk  was  with  Mr.  Bing- 
ham."  At  this  point  the  court  entered 
Into  an  examination  of  the  witness  with 
reference  to  hlscompetency  to  testify,  dur- 
ing the  course  of  which  the  witness  said 
that  Mr.  Bingham  came  alone;  that  they 
had  bevn  his  attorneys  in  the  bankruptcy 
proceedings;  and  that,  after  that  was 
through,  this  arrangement  came  up,  and 
be,  Bingham,  had  prepared  whatever  was 
prepared,  and  that  he  paid  for  it.  After 
this  examination  the  witness,  over  the  ob- 
jection of  the  appellants,  testified  that 
Mrs.  Bingham  was  named  in  the  article  as 
one  of  the  partners  in  the  firm  of  Bing- 
ham, Walk  &  Mayhew ;  and  -that  it  was 
therein  provided  that  W.  P.  Bingham 
should  represent  her  Interest,  bat  that  he 
was  to  have  no  moneyed  interest  In  the 
firm  on  his  own  account. 

We  are  urgently  called  upon  to  reverse 
this  cause  because  of  the  admission  of  this 
evidence.  We  have  given  this  question  a 
earelul  examination,  and  have  arrived  at 
the  conclusion  that  the  coui-t  did  not  err 
in  its  adraiaolon.  It  is  provided  by  stat- 
ute. (Rev.  St.l881.  §  497:)  "The  following 
persons  shall  not  be  competent  witnesses: 
•  ♦  •  T/i/rc/.  Attoraeys,astoconfldentlal 
communications  made  to  them  in  the 
coarse  of  their  professional  business,  and  as 
toadvice  given  in  snch  cases.'*  Thlsissub- 
Btantially  a  re-euactmentof  tlie  provisions 
of  tlie  common  law,  and  should  be  exam- 
ined In  the  light  of  thecomraon-law  author- 
ities. When  the  witness  was  placed  upon 
the  stand,  the  presumption  is  that  he  was 
called  upon  to  tell  the  whole  truth.  The 
burden  was  upon  the  party  who  stinght 
to  have  a  portion  of  his  testimony  sup- 
pressed becausesthey  were  privlk-ged  com- 
munications to  show  such  incompetency. 
The  fact  that  would  majte  bis  statements 
incompetent  must  be  proved.  The  only 
way  this  could  be  done  was  by  an  exam- 
ination of  the  witness  himself,  which  was 
done.  In  order  to  make  the  witness  in- 
competent it  was  necessary  to  show  that 
the  relation  of  attorney  and  client  existed 
between  him  and  W.  P.  Bingham,  and 
that  the  communication  was  made  by  the 
client  for  the  purpose  of  obtaining  counsel, 
advice,  or  directions  in  regard  tu  his  legal 
rights.  The  facts  elicited  by  the  examina- 
tion show  that  the  conference  related  to 
the  legal  rights  and  business  of  Harriet  A. 
Bingham,  rather  than  that  of  her  hus- 
band. The  relation  of  attorney  and  client 
existed  between  her  and  the  witness, rath- 
er than  between  her  agent  and  the  wit- 
ness. It  is  not  necessary  that  a  party 
shall  be  bodily  present  in  the  office  of  an 
attorney  in  order  to  employ  him.  An  at- 
torney may  be  engaged  by  agent,  and  all 
consultation  carried  on  between  the  at- 
torney and  client  through  such  agent. 
Mrs. Bingham  could.  If  she  desired,  have 
objected  to  the  competency  of  the  wit- 
ness, and  insisted  that  all  communication 
tietween  her  and  ber  attorney  was  privi- 


leged, whether  they  were  carried  on 
through  her  agent,  in  person,  or  by  lett«r. 
There  was  no  community  of  interest  be- 
tween the  husband  and  wife  in  the  transac- 
tion in  which  the  attorney  was  engaged, 
and  about  which  he  was  called  to  testify. 
In  Shean  r.  Philips,  1  Post.  &  F.  449,  the 
action  was  against  trustee  for  money  re- 
ceived by  him  under  the  trust.  An  attor- 
ney was  called  to  testify  to  ccmmunlca- 
'tions  made  to  him  by  the  trustee  concern- 
ing certain  of  the  claims,  and  as  to  his  sap- 
posed  lien.  The  evidence  was  objected  to 
as  privileged.  The  court  held  the  witness 
competent,  on  the  sole  ground  that,  the 
employment  having  been  made  to  collect 
money  due  the  trust,  the  witness  was  the 
attorney  of  the  cestui  que  trust,  and  Tnot 
of  the  trustee.  To  the  same  effect,  see 
Talbot  V.  Marshfleld,  2  Drew.  &  S.  549. 
Had  the  preliminary  examination  of  the 
witness  brought  out  anything  indicating 
that  the  deceased,  at  the  time  when  the 
article  was  drawn,  was  consulting  or  ad- 
vising with  the  attorneys  on  his  own  ac- 
count, or  for  his  own  benefit,  a  different 
question  would  arise. 

Complaint  is  "made  of  the  admission  of 
portions  of  the  testimony  of  Julius  C. 
Walk,  In  which  he  detailed  conversations 
between  himself  and  Mrs.  Bingham  relating 
to  the  management  and  control  of  the 
store,  portions  of  the  conversation  not  be- 
ing shown  to  be  within  the  presence  of  her 
husband.  It  was  competent  tor  the  ap- 
pellees to  show  any  conduct  oractsot  Mrs. 
Bingham  that  tended  to  show  her  exer- 
cise of  control  or  authority  in  the  partner- 
ship as  part  of  the  res  geatsa.  The  record 
discloses  the  fact  that  the  court  admitted 
the  evidence  as  a  circumstance  showing 
her  participation  in  the  firm  business. 
During  the  examination  of  Mrs.  Bingham 
she  was  permitted  to  testify  to  matters 
occurring  during  the  life-time  of  her  hus- 
band. Objections  were  made  to  her  testi- 
mony from  time  to  time  on  the  ground 
of  its  incompetency  and  immateriality. 
Towards  the  close  of  the  evidence  the  ob- 
jection was  made  for  the  first  time  that 
she  was  incompetent  under  the  statute. 
The  court  at  once  sustained  the  objection 
to  such  eyidence,  and  it  was  thereafter  ex- 
cluded. A  motion  was  then  made  to  strike 
out  the  evidence  she  had  given,  prior  to 
the  making  of  the  objection  to  her  incom- 
petency, and  this  motion  was  overruled. 
It  Is  claimed  by  the  appellants  that  the 
objection  to  the  evidence  was  obviously 
within  the  rule  laid  down  In  Kinsman  v. 
State,  77  Ind.  132;  Underwood  v.  Linton, 
54  Ind.  470,  so  as  to  require  its  exclusion 
without  further  objection.  The  only  ob- 
jections to  the  testimony  of  this  witness 
which  are  presented  in  this  court  relate  to 
the  incompetency  of  the  witness  to  testify. 
If  the  witness  was  competent  the  evidence 
was  admissible.  The  appellants  did  not 
object  In  the  trial  court  to  the  evidence 
the  admission  of  which  is  complained  of 
on  account  of  the  incompetency  of  the  wit- 
ness, but  assigned  special  reasons  for  its 
exclusion,  entirely  consistent  with  the 
competency  of  the  witness  to  testify,  and 
such  as  were  well  calculated  to  mislead 
the  court'  and  the  adverse  party  as  to  the 
real  grounds  of  their  objection  to  the  evi- 
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dence.  To  permit  tbe  appellanto  to  shift 
their  grounds  of  objection  would  be  gross- 
ly unfair,  and  contrary  to  the  rules  estab- 
lished by  this  court.  Railway  Co.  v. 
Walker,  113  Ind.  196,  15  N.  E.  Rep^  284; 
Fltspatrick  v.  Papa,  89  Ind.  17.  The  evl- 
dLncebaving  been  admitted  without  ob- 
jection to  the  competency  ol  the  witness, 
it  was  not  error  to  overrule  tbe  motion 
to  strike  out  the  evidence.  Brown  v. 
Owen,  94  Ind.  31. 

One  of  the  causes  for  which  the  appel- 
lants asked  a  new  trial  was  the  claim 
that  appellants'  attorneys  were  surprised 
by  the  testimony  of  the  attorney  for  the 
administrator,  and  misled  in  their  prepa- 
ration  of  the  case  for  trial.  After  reading 
the  affidavits  filed  in  support  of  this  cause 
we  are  not  disposed  to  call  in  question 
the  genuine  nature  of  their  surprise;  but 
it  does  not  appear  that  they  were  placed 
in  any  worse  position  than  they  would 
have  been  if  they  had  been  advised  in  ad- 
vance of  the  nature  fA  his  testimony.  In 
addition  to  this,  the  witness  was  placed 
upon  the  stand  by  their  adversaries,  and 
was  competent  under  the  issues.  Such 
being  the  case,  tbe  appellants  were  not  en- 
titled to  a  new  trial  on  the  ground  of  sur- 
prise.   Gardner  v.  State,  94  Ind.  489. 

It  was  not  error  to  receive  and  consider 
alSdavits  filed  by  the  appellees,  contro- 
verting the  facts  contained  in  the  affida- 
vits filed  in  support  of  the  motion  for  a 
new  trial.  Mitchell  v.  Chambers,  65  Ind. 
289:  Hamm  v.  Romine.  98  Ind.  77.  We 
find  no  error  in  the  record  for  which  this 
case  can  be  reversed,  and  are  therefore 
compelled  to  affirm  tbe  judgment,  with 
costs. 

Elliott,  J.,  did  not  stt  in  this  case. 

(UO  Ind.  258)  

Terbe  Haute  &  L.  R.  CO.  t.  Nelson.* 
(Supreme  Court  of  Indiana.    April  28, 1891.) 

MUI^ICIPAI.  Ck>BI>OBA.TI0irS— Pdbljo  Impbo  VXmNT8. 

In  tbe  absence  of  fraud,  the  time  for  comr 
pleting  a  street  improvement  ander  a  contract 
may  be  extended  by  tlie  common  council.  Fol- 
lowing Jenliins  v.  Btetler,  118  Ind.  375,  20  N.  E. 
Rep.  788. 

Appeal  from  circuit  court,  St.  Joseph 
county;  Danibl  Notes,  Judge. 
,Jobn   Q.   Williams,   for   appellant.     L. 
Eubburd,  for  appellee. 

Olds,  C.  J.  This  action  came  into  tbe 
circuit  court  on  an  appeal  taken  by  tbe 
appellant  from  a  precept  issued  to  tbe 
treaHurer  of  the  city  of  South  Bend  for  tbe 
collection,  in  favor  of  the  appellee,  of  cer- 
tain assessments  made  by  the  city  council 
of  that  city  on  account  of  the  paving  of 
South  Main  street.  The  common  council 
of  tbe  city  of  South  Bend  passed  an  ordi- 
nance on  the  1st  day  of  October,  1887,  for 
an  improvement  of  Main  street.  By  the 
ordinance  the  sidewalks  on  both  sides  of 
Sonth  Main  street,  within  certain  specified 
limits,  were  ordered  graded  and  pave<l  six 
feet,  with  trood,  hard-burned  paving  brick, 
and  curbed  in  with  sound  oak  plank,  the 
work  to  be  completed  by  the  contractor 
before  the  1st  day  of  January,  1888.  Ad- 
vertisement for  constructing  the  work 
was  made,  and  tbe  appellee  contracted 
'RebMuinx  denied. 


with  tbe  elty  to  do  the  work,  to  be  com- 
pleted, as  stipulated  in  the  ordinance,  by 
the  1st  day  of  January,  18SS.  On  the  9tta 
day  of  January,  1888,  tbe  appellee  present- 
ed a  petition  to  the  mayor  and  common 
council  of  the  city  asking  for  an  extension 
of  time  in  which  to  do  the  work,  and  the 
council  granted  an  extension  of  time  un- 
til June  1, 188S.  On  May  21, 1888,  appellee 
again  presented  a  petition  to  tbe  mayor 
and  common  council,  asking  a  further  ex- 
tension of  time  within  which  to  do  the 
work,  and  the  time  was  extended  until 
the  first  meeting  of  tbe  common  council  in 
August,  1888.  On  July  23,  1888,  appeUee 
filed  his  petition  for  a  final  estimate  of  the 
work.  Final  estimate  was  made,  and 
precept  properly  Issued. 

Tbe  only  objection  to  tbe  proceedinRa 
urged  by  counsel  tor  the  appelant  for 
which  a  reversal  is  asked  is  on  account  ol 
the  extension  of  time  by  tbecommon  coun- 
cil. It  Is  contended  that  the  common 
council  bad  no  authority  to  extend  the 
time  for  the  completion  of  the  work,  and 
that  the  appellee  could  not  recover  for  tbe 
work,  and  had  no  right  to  have  a  precept 
Issue  for  the  collection  of  the  sum  due  for 
the  same,  unless  done  and  completed  with- 
in the  time  named  in  the  original  contract. 
It  is  exceedingly  doubtful  whether  tbe 
question  discussed  by  counsel  is  properly 
presented,  but,  conceding  that  it  is,  the 
objection  urged  Is  not  w^  taken.  It  baa 
been  expressly  decided  by  this  court  that, 
in  the  absence  of  fraud,  the  time  for  tbe 
completion  of  a  street  improvement  under 
a  contract  may  be  lawfully  extended  by  a 
vote  of  the  common  council.  Jenkins  r. 
SteUer,  118  Ind.  275,  20  N.  E.  Rep.  788; 
City  of  Lafayette  v.  Fowler,  84  Ind.  140. 
The  work  is  contracted  for  by  the  city. 
The  city  has  the  supervision  of  the  work, 
and  there  is,  in  our  opinion,  no  valid  rea- 
son why  It  may  not,  in  a  proper  case,  ex- 
tend tbe  time  stated  in  tbe  contract  for 
the  completion  of  the  work.  There  is  no 
error  in  tbe  record.  Judgment  affirmed, 
with  costs. 


———  (128  Ind.  1«) 

First  Nat.  Bane  op  Peru  t.  Parsons. 

(Supreme  Court  (tf  Indiana.    April  2»,  ISOI.) 

PowBBs  or  SoBVivni G  Partnbb— Chxtui.  Uobv- 

eAOBS. 

1.  The  snrvlving  partner  of  an  insolvent  firm 
may  mortgage  the  personal  property  of  the  firm  to 
secure  a  nrm  debt.  Following  Hadley  v.  Milli- 
gan,  100  Ind.  49. 

2.  Rev.  8t  Ind.  (  6040  et  seq.,  which  plaoe 
certain  restrictions  upon  the  powers  of  surviving 
partners  by  requiring  them  to  give  bond  and  file 
Inventories,  appraisements,  and  lists  of  liabili- 
ties, do  not  aSeot  their  power  to  mortgage  the 
firm  assets. 

Appeal  from  circuit  court,  Miami  coun- 
ty; James  D.  Conner,  Judge. 

Shirk  *  Mitchell  ana  Walker*  MeCHntie, 
for  appellant.  R. P.  KtHngeranA  Lorelaod 
A  Loveland,  for  appellee. 

McBrioe,  J.  On  and  before  October  8, 
1887,  Phillip  H.  Curran  and  Phillip  Q.  Cm- 
ran  were  partners  engaged  In  business  at 
Peru,  and  owning  a  half  interest  in  tbe 
business.  On  that  date  Phillip  Q.  Curran 
died,  tbe  firm  being  at  the  time  indebted 
to  various  parties,  and,  among  others,  to 
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the  nppellants.  On  the  22d  day  of  Octo- 
ber. 18S7,  the  surviving  partner  executed 
a  chattel  mortgage  on  a  stock  of  goods 
belooglns  to  the  i>urtner8falp  to  secure 
•aid  deot  due  to  appellants,  the  mortgage 
being  duly  recorded  the  same  day.  On  the 
26tb  day  of  Octdber,  1887,  said  sttrylrlng 
partner  made  a  general  assignment  of  all 
the  Arm  property  for  the  benefit  of  its  cred- 
itors, under  section  2683,  Rev.  St.  1881; 
and  the  only  question  presented  by  the  rec- 
ord Is  as  to  the  power  of  the  surviving 
partner  to  make  a  valid  chattel  mortgage 
of  tde  partnership  property.  The  contro- 
veroy  arises  between  the  assignee  and  the 
bolder  of  the  mortgage.  The  court  below 
held  that  the  mortgage  was  invalid,  upon 
the  ground,  the  appellant  informs  us, that 
the  statute  relative  to  surviving  jjartnera 
gives  no  power  to  surviving  partners  to 
execute  mortgages.  Our  only  information 
upon  this  subject  we  derive  from  the  brief 
of  appellants,  for  the  reason  that  the  ap- 
pellee has  not  favored  act  with  a  brief. 
The  question  here  involved  was  decided 
by  this  court  in  the  case  of  Hadley  v.  MiUi- 
{Can,  100  Ind.  49.  In  that  case  the  surviv- 
ing partner  of  an  insolvent  partnership 
executed  a  chattel  mortgage  upon  part- 
nerahip  assets  to  secure  a  firm  liability 
and,  OS  in  this  case/subsequently  made  an 
assignment  of  all  the  partnership  property 
for  the  benefit  of  thepartnershlpcreditors. 
The  holder  of  the  mortgage  brought  suit 
to  foreclose  the  mortgage,  making  the  as- 
signee, with  others,  defendants.  The  court 
below  overruled  a  demurrer  to  the  cora- 
plaiut..  Theconrt  says:  "The  complaint 
I»  in  the  usual  form  upon  the  notes  and  for 
the  foreclosure  of  the  mortgage,  alleging 
the  death  of  one  of  the  partners,  and  the 
execution  of  the  mortgage  by  the  surviv- 
ing partner.  We  think  the  complaint  la 
sufficient. "  That  case  was  decided  since 
the  enactment  of  the  present  statute  rela- 
tive to  surviving  partners,  and  is  precisely 
in  point.  It  is  in  aceordance  with  the 
great  weight  of  authority,  and  we  think 
it  was  decided  correctly.  Egberts  v. 
Wood,  3  Paige.  617;  Loeschigk  v.  Hat- 
field. 51  N.  Y.  enO;  Cushman  v.  AddUon, 
52  N.  Y.  628;  Williams  v.  Whedon.  109  N. 
Y.  8-33,  16  N.  E  Rep.  365;  Beste  v.  Burger, 
110  N.  Y.  644, 17  N.  B.  Rep.  734;  Emerson 
V.  Sehter.  118  U.  S.  8,  6  Sup.  Ct.  Rep.  SJ81; 
Bohler  V.  Tappan,  1  McCreary,  184, 1  Fed. 
Rep.  469. 

The~ statute  relative  to  sarvlvlng  part- 
ners (section  6046  et  seq.)  does  nothing 
more  than  place  certain  restrictions  upon 
the  power  of  surviving  partners  by  requir- 
ing the  filing  of  in  ven  toiies,  n  ppraisemen  ts, 
lists  of  liabilities,  etc.,  and  by  requiring 
the  filing  of  a  bond.  The  nature  and  ex. 
tent  of  theinterestln  thepartnershlp  prop- 
erty which  paeses  to  him  on  the  death  of 
the  partner  is  not  changed  or  affected  in 
any  way  by  the  Statute;  nor  does  the 
statute  purport  to  direct  or  affect  the 
manner  in  which  he  may  dispose  of  and 
apply  the  firm  assets.  In  this  respect  the 
surviving  partner  is  left  precisely  where 
be  was  before  the  enactment  of  the  stat- 
ute. The  inventories,  bond,  etc.,  are  re- 
quired to  insure  that  he  will  properly  ad- 
mlniater  hia  trust,  and  do  the  precise 
tbiaies  wbicb  be  was  previously  requinad 


to  do.  Before  the  death  of  the  partner, . 
the  firm  had  the  same  power  to  secure  and 
prefer  credltoi-s  possessed  by  individual 
debtors.  In  the  case  of  Emerson  v.  Sen- 
ter,  supra,  it  is  held  by  the  supreme  court 
of  the  United  States  that.  In  the  absence 
of  astatuteforblddingit, a  survlvingpart- 
ner  bus  the  same  right,  and  our  statute 
does  i^ot  forbid  It.  The  circuit  court  erred 
in  sustaining  the  demurrer  to  the  com- 
plaint. Judgment  reversed,  with  instruc- 
tions to  the  circuit  court  to  proceed  in  ac^ 
cordance  with  this  opinion. 


—^—  (129  ina.  368) 

Waynk  Pike  Co.  et  al.  v.  Hahuons  et  al.i 
(Supreme  Court  of  Indiana.    April  80,  1891.) 

CSOBPOBATIONg  —  AcnOV  BT  8TOCKnOI.DBB  —  HiB- 

ooxDUCT  ot  Ofticrbs — Demukrbb  —  Intbbsst — 

Receivers— VTuBismoTiOit — Decbeb. 
1.  Where  the  cnrporata  affairs  are  misman- 
aged by  a  majority  of  the  directors  conspiring  to- 
gether, a  stockholder  need  not  demand  that  the 
directors  bring  suit  against  the  conspirators  1>e- 
fore  suing  therefor  In  his  own  name. 

a.  Where  a  pleading  to  which  a  demurrer 
has  been  sustained  is  wlu>lly  insufficient,  the 
fact  that  ttie  demurrer  is  defective  in  form  ia  no 
ground  for  reversing  the  decision  thereon. 

8.  Where  the  treasurer  of  a  corporation  has 
appropriated  corporate  funds  to  his  own  use  un- 
der (he  guise  of  salary,  and  the  court  has  found 
that  such  salary  was  exorbitant,  and  was  ob- 
tained by  firaud,  he  is  liable  for  interest  on -the 
funds  so  approixriated. 

4.  Under  Rev.  St  Ind.  1881,  f  1S23,  whioh 
empowers  the  courts  to  appoint  receivers  when- 
ever it  may  be  necessary  to  secure  ample  justice 
to  the  parties,  It  is  suiScient  reason  for  appoint- 
ing a  receiver  in  a  suit  by  a  stoclcholder  against 
a  corporation  that  the  directors  have  allowed  the 
corporate  property  to  remain  out  of  repair,  and 
thus  become  nnprodactive. 

5.  Elliott's  Sapp.  Ind.  t  881,  provides  tliat 
when  a  trial  is  in  progress  at  the  end  of  a  term, 
as  fixed  by  law,  the  court  may  continue  its  sit-  • 
ting  beyond  such  time,  and  that  such  term  shall 
not  be  deemed  ended  until  such  trial  shall  be  con-  ' 
eluded.  A  trial  was  begun  and  adjourned  with- 
out fixing  any  deilnite  day  for  resuming  it.  Seven 
days  later,  at  the  time  fixed  for  the  close  of  the 
term,  the  trial  was  adjourned  to  a  certain  day, 
23  days  later.  Heid,  that  the  court  did  i^t  there- 
by lose  j  nrisdlctlon  of  the  cause. 

0.  where  a  suit  is  brought  against  a  corpo- 
ration and  its  officers  by  a  stockholder  merely  for 
the  purpose  of  obtaining  an  accounting  and  the 
appointment  of  a  receiver,  it  is  error  to  decree 
that  the  corporate  property  be  sold,  and  the  pro- 
ceeds divided  among  the  stockholders. 

Appeal  from  circuit  court.  Jay  county; 
A.  A.  Chapin,  Special  Judge. 

Taylor  *  Hartford,  J.  A.  Jaqua,  and  W. 
H.  WllHawson,  for  appellants.  Jobo  M. 
Smith,  Thoa.  Boswortb,  F.  H.  Snyder,  an^ 
John  K.  Perdieu,  for  appellees. 

CoPFBT,  J.  This  was  an  action  by  the 
appellees  as  stockholders  in  Wayne  Pike 
Company,  a  gravel-road  corporation  or- 
ganized under  the  laws  of  this  state, 
against  said  company  and  Alonzo  L. 
Jaqua,  James  B.  Jaqua,  Judson  A.  Jaqua, 
Christophers.  Arthur,  and  Daniel  Miller,  as 
the  officers  of  said  corporation,  to  compel 
an  accounting,  and  to  obtain  the  appoint-  - 
ment  of  a  receiver.  Among  other  things, 
the  first  paragraph  of  the  complaint  alleges 
that  after  the  construction  of  the  gravel, 
road  tbe  defendant  Alonzo  Li.  Jaqua  be- 
came the  ownero*  175sbares  of  the  capital 

*BehearlnK  denied. 
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stock  of  paid  corporation.  That  defendant 
-James  B.  .Taqua  became  the  owner  of  two 
shares,  and  the  defendant  J  udson  A. became 
the  owner  of  one  share,  of  said  capital 
stock,  which  shares  of  said  stock  held  by 
them  constituted  a  majority  of  the  shares 
of  stock  subscribed  Id  said  corporation. 
That  said  defendants  so  holding  said  stock, 
conspiring  together  for  the  jjurpose  of 
cheating  and  defrauding  the  plaintiSs  and 
other  holders  of  shares  of  stock  in  said 
company,  and  to  render  their  stock  In  said 
corporation  worthless,  elected  themselves 
directors  of  said  corporation.    That  on 

the   •-  day  of  .  188-,  as   such 

board,  they  assumed  and  took  the  sole 
and  exclusive  control  and  management  of 
said  fcrarel  road, and  elected  and  appoint- 
ed the  defendant  Alonzo  £i.  Jaqua  secre- 
tary  and  treasurer,  and  the  defendant 
James  B.  Jaqua  president  thereof.  That 
said  defendants,  having  thus  conspired 
together  to  cheat  and  defraud  the  plain- 
tiffs, and,  in  pnrsnance  of  such  conspiracy, 
having  obtained  possession  of  the  prop- 
ei*ty  of  said  corporation,  its  books,  pa- 
pers, and  records  tbeivto  belonging,  have 
been  guilty  of  fraudulent,  illegal,  and  op- 
pressive acts  in  the  management  of  said 
corporation,  as  follows,  to-wit:  First. 
That  they  take  all  the  revenues,  income, 
profits,  and  earnings  of  said  corporation, 
derived  from  the  toll  collected  thereon  and 
therefrom,  and  fraudulently  and  Hlegally 
appropriate  the  same  to  their  own  use 
and  benefit,  and  wholly  refuse  to  permit 
the  plaintiffs  to  have  anything  to  do  or 
say  in  the  management  of  the  affairs  or 
business  of  said  corporation.  Second. 
That  although  the  earnings  of  such  gravel 
road  is  largely  in  excess  of  what  it  takes 
to  keep  the  same  in  repair  and  pay  the  ex- 
penses of  its  oflicera  and  their  salaries,  the 
said  defendants,  (Jaqua,  Jaqua,  and 
Jaqua,)  acting  as  its  officers,  refuse  to 
keep  said  road  in  repair,  and  refuse  to  pay 
any  dividends,  but  appropriate  the  said 
undivided  proceeds  to  their  own  private 
use  and  benefit.  Third.  That  said  defend- 
ants, acting  as  such  officers  of  said  corpo- 
ration, as  aforesaid,  to  further  cheat  and 
defraud  these  plaintiSs,  refuse  and  fail  to 
keep  accurate  account  of  the  receipts  and 
disbursements,  and  refuse  to  keep  the 
books  thereof  open  for  examination  by 
the  said  plaintiffs,  or  either  of  them. 
Fourth.  That  said  defendants  Jaqua,  Ja- 
qua, and  Jaqua  fraudulently  conspire  to- 
gether to  elect  and  keep  in  office  Alonzo  L. 
Jnqua  as  secretary  and  treasurer  of  said 
corporation  for  the  purpose  of  absorbing 
the  earnings,  profits,  effects,  and  moneys 
belonging  to  such  corporation.  Fifth. 
That  said  defendants  Jaqua  and  Jaqua, 
acting  as  the  majority  of  the  board  of  di- 
rectors, under  such  conspiracy,  have  from 
time  to  time  since  the  1st  day  of  January, 
1880,  and  the day  of ,  1888,  al- 
lowed and  caused  to  be  alli>wed  large  and 
exorbitant  sums  of  money  to  Alonzo  L. 
Jaqua  as  his  salary  as  secretary  and 
treasurer,  aargregating  in  the  amount  of 
f  .5,000,  whicti  sum  of  money  for  such  sal- 
ary was  unreasonable  and  unjust,  and 
was  made  and  ordered, to  be  paid  by  them 
for  the  purpose  of  absorbing  the  earnings, 
proceeds,  profits,  and  moneys  belonging 


to  said  corporation.  Sixth.  That  the 
earnings,  profits,  and  moneys  have 
amounted  to  the  sum  of  f  20,000  since  the 
1st  day  of  January,  18.S0,  which  sum  of 
money  has  been  absorbed  by  the  said  de- 
fendants Jaqua,  Jaqua,  and  Jaqua,  and 
to  each  of  them,  for  the  sole  purpose  of 
cheating  and  defrauding  these  pluintltTs 
and  the  other  stockholders  not  herein 
named.  Seventh.  That  said  defendants 
Jaqua,  Jaqua,  and  Jaqua,  having  cou- 
spired  together  os  aforesaid  to  cheat  and 
defraud  these  plaintiffs  as  aforesaid,  have 
diverted  the  moneys,  profits,  and  earning^s 
belonging  to  said  corporation  for  the  pur- 
pose of  further  absorbing  the  same  in  this, 
to-wit:  Thp  said  Alonzo  L.  Jaqua  caused 
to  be  purchased  and  did  purchase  a 
large  fire  aud  burglar  proof  safe  at  and  for 
the  price  of  $1,500,  which  safe  was  not 
needed  in  the  business  of  the  corporation, 
and  was  purchased  without  the  knowl- 
edge or  consent  of  the  stockholders  or  the 
board  of  directors  of  snid  corporation, 
and  which  safe  has  been  used  since  its 
purchase  by  the  said  Alonzo  Ij.  Jaqua  in 
his  own  private  business.  Eighth.  That 
said  defendants  Jaqua.  Jaqna,  and  Jaqua 
refuse  to  allow  these  plaintiffs  to  partici- 
pate in  any  of  the  boslness  transactions 
of  said  corporation,  and  refuse  to  make 
known  any  of  the  business  meeting^  of 
said  corporation  to  the  stockholders,  and 
refused  and  neglected  to  give  notice  there- 
of to  any  of  the  stockholders,  and  espe- 
cially of  these  plaintiBs.  Ninth.  That  the 
said  defendants  Jaqua,  Jaqua, and  Jaqua, 
having  thus  conspired  as  aforesaid  to 
cheat  these  plaintiffs  and  the  other  stock- 
holders not  named  herein,  refuse  to  permit 
these  plaintiffs  to  examine  any  of  the 
books  or  papers  or  accounts  belonging  to 
said  corporation,  but  keep  the  same  con- 
cealed and  witlitn  themselves.  Tenth. 
That  said  defendant  Alonzo  L.  Jaqua, 
having  conspired  as  aforesaid  with  the  de- 
fendants Judson  A.  and  .Tames  B.  Jaqua 
for  the  purpose  of  cheating  and  defraud- 
ing the  plaintiffs  as  aforesaid,  has  appro- 
priated to  bis  own  private  use,  as  afore- 
said, moneys,  rights,  credits,  effects, 
choses  in  action,  and  property  belonging 
to  said  corporation,  the  sum  of  ¥10.000. 
Eleventh.  That  the  said  defendants  Jaqua 
and  Jaqna,  having  a  majority  of  snid 
stock,  and  having  conspired  together 
as  aforesaid  to  cheat  aud  defraud  these 
plaintiffs  and  other  stockholders  aforesaid, 
refuse  to  elect  any  stockholder  a  director 
in  said  corporation  who  will  not  agree  to 
elect  the  said  Alonzo  L.  Jaqua  secretary 
and  treasurer  of  said  corporation.  Twelfth. 
That  the  said  defendants  Jaqua,  Jaqua, 
and  Jaqua  have  failed  and  refused  to  col- 
lect from  persons  traveling  on  said  road 
toll  to  the  amount  of  91,000.  Thirteenth. 
That  said  defendants  Jaqua,  Jaqua,  and 
Jaqoa  have  failed  and  refused  to  account 
to  the  stockholders  of  said  assoclatiun  for 
money,  credits,  and  effects,  and  property 
received  by  them  as  officers  of  said  corpora- 
tion. Fourteenth.  That  said  defendants 
Jaqua,  Jaqua,  and  Jaqua,  acting  as  di- 
rectors of  said  association,  have  failed, 
neglected,  and  refused  to  establish  salaries 
of  the  officers  of  said  corporation ;  have 
failed,  neglected,  and  refused  to  make  and 
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pass  ordinances  and  by-lawe,  as  required 
by  law,  for  the  government  of  said  corpo- 
ration ;  and  bave  failed,  neglected,  and  re- 
fused to  make  correct  financial  statements 
to  the  recorder  of  Jay  coun  ty,  as  required 
by  law.  That  all  statements  that  were 
made  and  recorded  In  the  recorder's  office 
of  Jay  county  were  Incorrect  and  untrue. 
Fifteenth.  That  the  said  defendants  Jaqua, 
Jaqua,  and  Jaqua  refuse  to  bring  any  suit 
to  cqnipel  an  -accountlnK  by  the  oftlcers, 
the  seci-etary  and  treasurer  of  said  corpo- 
ration, but  knowingly  permit  the  said  sec- 
retary and  treasurer,  the  defendant  Alonzo 
L.  Jaqua,  to  absorb,  appropriate  to  his 
own  use  und  benefit,  and  divert  the  In- 
come, earnings,  and  profits  of  said  corpo- 
ration. Sixteenth.  That  said  defendants 
Jaqna.  Jaqua,  and  Jaqua,  further  con- 
eplrins  together  to  cheat,  and  defraud 
these  plaintiffs,  and  other  stockholders 
DOt  named  herein,  refuse  to  keep  any  books 
and  accounts  at  the  toll-houses  and  toll- 
stations  by  the  gate-keepers  on  said  road. 
Seveuteentb.  That  by  the  articles  of  as- 
sociation it  Is  required  that  there  should 
be  elected  from  among  the  stockholders  a 
board  of  flvedlrectors.  That  to  fulfill  such 
requirement  the  said  defendants  Jaqua, 
Jaqua,  and  Jaqua  caused  'to  be  elected 
and  did  elect  the  defendants  Christopher 
S.Arthur  and  Daniel  Miller  as  directors, 
vreli  knowing  that  neither  of  them  would 
take  any  part  In  the  business  ,of  said  cor- 
poration nor  In  the  meetings  of  said 
board ;  and  that  they  have  wholly  failed 
to  have  anything  to  do  with  the  business 
transactions  of  said  corporation,  and 
knowingly  stand  by  and  witness  the 
transactions  of  the  said  officers,  Jaqna, 
Jaqua,  and  Jaqua,  and  refuse  to  bring  any 
Bait  to  compel  any  accounting  from  them 
or  either  of  them.  Eighteenth.  That  all 
orders  for  the  payment  of  money  out  of 
the  treasury  of  said  corporation  have  been 
allowed  by  the  defendants  Jaqua,  Jaqua 
and  Jaqua,  and  no  other  persons.  Nine- 
teenth. That  the  said  defendant  Alonzo 
Li.  Jaqua  threatens  to  allow  said  gravel 
road  to  go  down  and  become  out  of  re- 
pair and  worthless;  and  that  he  threat- 
ens to  still  absorb  and  appropriate  all  of 
tlie  incomeand  profits  of  saidcorporatlon, 
if  he  Is  permitted  to  keep  the  control  and 
management  of  the  same.  Twentieth. 
That  the  defendants  James  B.  and  Judson 
A.  Jaqua  will,  it  suffered  to  do  so,  con- 
tinue to  keep  the  said  Alonzo  Tj.  jaqua 
In  office  as  secretary  and  treasurer  for  the 
purpose  (if  absorbing  the  earnings,  in- 
come, and  profits  of  said  corporation, 
and  rendering  the  stock  of  these  plaintiffs 
worthless  and  of  no  value.  Twenty-First. 
That  said  Alonzo  L.  Jaqna  threatens, 
and  will,  it  any  judgment  Is  rendered 
against  him  or  James  B.  Jaqua  in  favor 
of  the  Wayne  Pike  Company,  to  receipt 
for  the  same  as  secretary  and  treasurer 
tbereof,  and  absorb  and  appropriate  the 
same  to  his  own  use.  That  defendant 
Cornelius Corwin  is  the  owner  of  one  share 
of  stock  In  said  corporation,  and  is  made 
a  party  to  answer  as  to  his  Interest.  The 
second  paragraph  of  the  complaint  Is  sub- 
stanMally  the  same  as  the  first,  except 
that.lt  alleges  the  misappropriation  of  the 
funds  of  the  corporation  by  Alonzo  li. 


Jaqua,  aided  and  encouraged  thei-ein  by 
James  B.  Jaqua  and  Judson  A.  Jaqua. 

This  complaint  was  filed  on  the  20th  day 
of  June,  1888.  On  the  20tb  day  of  October, 
1888,  the  appellee  filed  what  is  termed  a 
"supplemental  complaint,"  which  recites 
the  pendency  of  the  action,  and  many  of 
the  allegations  contained  in  the  first  para- 
graph of  the  original  complaint;  and  in 
addition  thereto  alleges,  in  substance, 
that  since  filing  the  first  paragraph  of  the 
complaint  the  appellants  have  failed  to  re- 
pair the  gravel  road,  and  havesuttered  the 
same  to  become  badly  out  of  repair;  that 
some  of  the  culverts  have  broken  down, 
and  that  appellants  have  torn  up  ail  the 
floors  of  a  large  bridge  across  a  river  on 
said  road,  and  rendered  the  same  impass- 
able for  the  period  of  six  weeks;  that  de- 
fendants wholly  refuse  to  repair  said  road, 
culverts,  or  bridge,  and  say  that  they  do 
not  Intend  to  repair  the  same;  that  there 
is  another  large  bridge  on  said  road,  which 
is  greatly  out  of  repair,  and  has  been  dan- 
gerous tor  the  public  to  travel  over  for  the 
period  of  three  months,  and  Is  now  wholly 
impassable;  that  by  reason  of  the  condi- 
tion of  said  road  no  tolls  can  be  collected 
tor  travel  thereon,  and  that  the  corpora- 
tion is  in  greatdangerofdamagesuits,  and 
that  the  plaintiffs,  as  stockholders,  have 
no  money  with  which  to  repair  said  road. 
Prayer  that  the  court  appoint  a  receiver; 
that  he  be  ordered  to  repair  said  road ; 
and  that  defendants  be  compelled  to  pay 
over  to  him  sufHclent  of  the  money  In  their 
hands  to  pay  for  such  repairs.  The  court 
overruled  a  motion  to  strike  out  the  su(>- 
plemental  complaint.  The  supplemental 
complaint  constitutes  a  part  of  the  orig- 
inal complaint,  and  does  not  supersede  it; 
but  they  both  stand,  and  constitute  the 
complaint  in  the  cause.  Farris  r.  Jones, 
112  Ind.  498, 14  N.  E.  Hep.  4S4.  The  court 
overruled  a  demurrer  to  each  paragraph 
of  the  above  complaint.  The  assignment 
of  errors  calls  in  question  the  propriety  of 
this  ruling. 

Passing,  without  special  mention,  nu- 
merous objections  to  the  com  i>laint  of  a 
technical  character,  which,  under  the  pro- 
visions of  section  .S9i8,  Bev.  St.  1881,  we  are 
bound  to  disregard,  we  come  to  the  objec- 
tions of  a  more  substantial  character.  It 
is  earnestly  contended,  and  ably  main- 
tained by  plausible  argument,  as  well  as 
by  the  citation  of  numerous  authorities, 
that  each  paragraph  of  the  complaint  is 
fa  tally  defective  by  reason  of  the  failure  to 
allege  that  the  appellees,  before  the  com- 
mencement of  this  suit,  made  a  demand 
upou  the  directors  of  the  corporation, 
while  in  session,  to  bring  the  suit  in  the 
name  of  the  corporation.  Conceding  that 
the  cases  are  numerous  In  which  such  de- 
mand is  necessary,  we  do  not  think  this 
case  belongs  to  that  class.  In  this  case 
something  more  than  a  mere  accounting 
is  sought,  namely,  the  appointment  of  a 
receiver  to  take  charge  of  the  corporate 
property.  The  partiesout  of  whose  hands 
it  is  proposed  to  take  the  management  of 
the  affairs  of  the  corporatlou.and'Whoare 
called  upon  to  account  for  a  misappro- 
priation and  conversion  of  the  corporation 
assets,  constitute  a  majority  of  the  direct- 
ors.   It  would  not  be  reasonable  to  re- 
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quire  those  who  are  cbarKed  with  a  con- 
veraion  of  the  assets  to  bring  suit  In  the 
name  of  the  corporation  against  tbeni- 
selTes,  and  to  turnlsh  the  proof  to  sustain 
the  charge,  and  at  the  same  time  ask  the 
court  to  take  the  property  from  their 
charge  on  account  of  their  misconduct. 
Such  a  suit  would  be  a  farce,  and  it  would 
be  beyond  reason  to  refuse  the  appellees 
relief  because  they  did  not  demand  that 
such  a  proceeding  be  had  before  they 
commenced  this  suit.  Cook,  Stocks,  S 
741,  in  treating  this  subject,  says:  "There 
are  occasions  when  the  allegation  that 
the  stockholder  has  requested  the  direct- 
ors to  bring  suit  and  they  have  refused 
may  be  omllired,  since  the  request  itself 
is  not  required.  This  occurs  when  the 
corporation  management  is  under  the 
control  of  the  guilty  partlew.  No  request 
need  then  be  made  or  alleged,  since  the 
guilty  parties  would  uot  comply  with  the 
request;  and,  even  if  they  did,  the  court 
would- not  allow  them  to  conduct  the  suit 
against  themBelTes."  The  author  cites 
many  authorities  which  fully  support  the 
text.  Mr..  Waterman,  in  his  work  on 
Corporations,  (volume  1,  p.  467,)  says: 
"The  corporation  may  call  its  officers  to 
account  if  they  willfully  abuse  their  trust, 
or  misapply  the  funds  of  the  company ; 
and,  if  it  refuse  to  sue,  or  if  it  Is  still  under 
the  control  of  those  who  must  be  made 
defendants  in  the  suit,  the  stockholders, 
who  are  the  real  parties  in  interest,  may 
file  a  bill  in  their  own  names,  making  the 
corporation  a  defendant,  or  part  of  them 
may  file  a  bill  in  behalf  of  themselves  and 
all  others  standing  in  the  same  relation." 
Where  a  majority  of  the  stock  of  a  corpo- 
ration is  held  by  one  family,  who  vote 
away  the  corporation  profits  for  salaries, 
a  court  of  equity  will  remedy  the  fraud. 
Cook,  Stocks,  §  B57.  In  the  cose  of  Car- 
ter V.  Plate-Glass  Co.,  86  Jnd.  180,  It  was 
held  that  where  the  corporation  was  in 
the  hands  of  its  enemies  the  stockholders 
might  maintain  an  action,  which,  if  suc- 
cessful, would  inure  to  the  benefit  of  the 
corporation.  See,  also,  Rogers  v.  Jju 
Fayette  Ag.  Works,  52  Ind.  296.  The 
otflcers  of  a  corpora  tlon  are  its  agents, 
and  they  are  governed  by  the  rules  of  law 
applicable  to  other  agents,  as  between 
themselves  and  their  principal,  in  so  far  as 
such  rules  relate  to  honesty  and  fair  deal- 
ing in  the  management  of  the  affairs  of 
their  principal.  They  can  no  more  use  the 
business  of  their  principal  for  their  own 
private  gain  than  any  other  agent;  and, 
should  they  do  so,  they  should  be  held  to 
the  same  strict  rul«  of  accountability  as 
the  agent  of  a  private  person.  Port  v. 
Russell,  36  Ind.  6U;  Railway  Co.  v.  Blakle, 
1  Macq.  461 ;  Michoud  v.  Girod,  4  How. 
503;  Iron  Co.  v.  Sherman,  30  Barb.  553.  If 
the  appellants  conspired  together  for  the 
purposes  alleged  In  tbeconriplnint,eBch  be- 
came liable  for  any  act  done  by  one  of  the 
threein  furtherance  of  the  ccjmmon  design. 
By  the  act  of  conspiring  together  thi^  con- 
spirators assumed  to  themselves  the  at- 
tribute of  individuality,  so  far  as  regards 
the  prosecution  of  the  common  design, 
thus  rendering  what  was  said  or  done  by 
an.v  one  in  fui-therance  of  the  design  the 
act  of  aU.    Walls  v.  State,  125  Ind.  400,  25 


N.  E.  Rep.  467;  8  Greenl.  Ev.  §  94.  In  our 
opinion,  each  paragraph  of  the  complaint 
states  a  cause  of  action,  and  the  court  did 
not  err  in  overruling  a  demurrer  thereto. 

Each  of  the  appellants  filed  a  separate 
answer,  in  which  be  averred  that  the  ap- 
pellees did  not  demand  of  the  directors  of 
the  corporation  that  suit  be  instituted  in 
the  name  of  the  corporation  before  the 
commencement  of  this  suit.  To  these  an- 
swers the  court  sustained -a  demurrer. 
What  we  have  already  said  disposes  of 
the  principal  question  here  presented.  It 
is  contended,  however,  that  the  demurrer 
was  BO  detective  in  form  that  it  should 
have  been  disregarded  by  the  court.  As- 
samlng  this  to  be  true,  the  error  of  the 
court,  if  there  exists  an  error,  was  one 
which  did  not  harm  the  appellants.  The 
answers  were  wholly  insufficient  to  bar 
the  right  ut  action  set  up  in  the  com- 
plaint, and  for  that  reason  the  appellants 
'  were  not  harmed  by  sustaining  a  demur- 
rer thereto,  though  the  demurrer  may 
have  been  defecrive  In  form. 

A  trial  of  the  cause  by  the  court  result- 
ed in  a  finding  and  judgment  In  favor  of 
the  appellees,  and  a  decree,  appointing  a 
receiver,  and  ordering  the  property  of  the 
corporation  sold,  and tlie  proceeus  divided 
among  the  stockholders.  It  is  insisted 
by  the  appellants  that  the  finding  of  the 
court  is  not  sustained  by  the  evidence.  It 
is  true  there  Is  no  direct  evidence  upon  the 
subject  of  the  conspiracy  charged  in  the 
complaint;  but  the  evidence  in  proof  of  a 
conspiracy  will,  generally,  from  the  nat- 
ure of  the  case,  be  circumstantial.  3 
Greenl.  Ev.  §  93.  We  cannot  say  the  court 
was  not  authorized  to  find  from  the  evi- 
dence in  the  cause  that  there  was  a  com- 
mon design  on  the  part  of  the  appellants 
to  absorb  a  large  porton  of  the  income  of 
the  corporation  by  the  allowance  of  a  sal- 
ary to  the  secretary  and  treasurer,  which 
was,  by  the  court,  under  the  evidence, 
found  to  be  exorbitant.  We  cannot,  un- 
der tlie  well-known  rules  of  this  court,  dis- 
turb tlie  finding  on  the  evidence. 

It  is  further  contended  by  the  appellants 
that  the  damages  assessed  by  the  court 
were  too  large.  This  contention  is  based 
upon  the  fact  that  the  court  allowed  In- 
terest on  the  amount  or  a  portion  of  the 
amount  appropriated  or  used  by  the  ap- 
pellants. The  argument  is  that  the  mon- 
ey received  by  the  treasurer  belontjied  to 
him,  and  that  be  had  the  right  to  use  it, 
BO  long  as  be  furnished  the  amount  due 
when  called  upon  to  do  so.  The  argu- 
ment is  based  upon  false  premises.  The 
treasurer  of  a  private  corporation  does 
not  bear  that  relation  to  the  funds  which 
come  into  his  hands  sustained  by  a  public 
officer.  A  public  officer,  when  called  upon 
to  account  for  moneys  which  come  into 
his  hands  as  such,  cannot  excuse  himself 
on  the  ground  that  the  funds  have  been 
stolen  or  destroyed  without  his  fault,  be- 
cause, by  legal  fiction,  the  money  Is  sup- 
posed to  belong  to  him,  and  he  must  bear 
the  loss.  .Such  fiction  is  thought  to  be 
necessary  for  the  safety  of  the  public 
funds.  But  it  is  not  so  with  the  treasur- 
er or  agent  of  a  private  corporation.  If 
the  funds  in  his  hands  are  lost  or. de- 
stroyed without  bis  fault  the  loss  is  the 
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Joss  of  the  principal,  and  not  of  the  treas- 
urer or  agent.  Mowbray  v.  Autriiu,  123 
Ind.  24,  23  N.  E.  Rep.  S5S.  A  large  portion 
of  funds  involved  in  this  8uit  waa  al- 
lowed to  the  secretary  and  treasurer  as 
salary,  and  presumably  be  used  the  same 
so  allowed  him.  The  conrt  found  that 
such  salary  was  exorbitant  and  unrea- 
Bona,bIe,  and  required  the  appellants  to 
account  fur  all  the  funds  used  in  that  way 
over  and  above  a  reasonable  compensa- 
tion for  the  services  of  the  secretary  and 
treasurer.  If  these  funds  were  used,  we 
know  of  no  good  reason  why  those  who 
used  them  should  not  account  for  inter- 
est. We  do  not  think  the  court  erred  In 
charging  the  appellants  with  interest  on 
the  funds  which  came  into  their  hands, 
and  which  were  used  by. the  secretary  and 
treasurer  In  his  private  business,  under 
the  guise  o|  an  exorbitant  salary. 

Nor  do  we  think  tlie  court  erred  in  ap- 
pointing a  receiverin  this  case.  The  pow- 
er to  make  such  appointment  Is  conferred 
by  the  seventh  clause  of  section  1222,  Rev. 
St.  1881.1  Connelly  v.  Dickson, 76  Ind.  440; 
Hellebush  v.  Bla  ke,  1I»  Ind .  350, 21 N .  E.  Rep. 
976.  Indeed,  it  was  a  case  eminently 
proper  for  the  exercise  of  such  power. 
Those  who  own^d  the  majority  of  the 
stock  of  the  corporation,  and  were  able  by 
reason  of  that  fact  to  control  the  road, 
seem  to  liave  been  derelict  in  the  matter 
of  repairs,  thus  endangering  the  rights  of 
the  otiier  interested  parties  and  rendering 
the  property  unproductive.  Under  these 
circumntancea.  it  wastheduty  of  the  court, 
when  asked  to  do  so,  to  take  sncb  steps 
an  would  secure  to  the  minority  stock- 
holders their  rights  In  the  property ;  and 
we  know  of  no  means  by  which  this  could 
be  accomplished  except  by  the  appoint- 
ment of  a  receiver. 

It  is  insisted  that  the  court  trying  this 
cause  had  no  power  or  jurisdiction  to  try 
and  dispose  of  the  same.  The  cause  was 
tried  before  the  Honorable  A.  A.  Chapin, 
a  special  judge  appointed  by  the  regular 
judge  of  the  Jay  circuit  court,  to  try  and 
dispose  of  the  same.  The  record  discloses 
the  fact  that  the  parties  to  this  suit  en- 
tered upon  the  trial  of  the  cause  by  agree- 
ment on  the  9th  day  of  January,  1889,  the 
same  being  the  twenty-eighth  judicial 
day  of  the  December  term  of  the  court. 
The  trial  was  continued  from  day  to  day 
until  and  including  the  12tb  day  of  Janu- 
ary, when  the  taking  of  further  evidence 
was  adjourned  without  fixing  a  definite 
day  upon  which  the  trial  should  be  re- 
sumed. On  the  19th  day  of  January,  1889, 
the  same  being  the  last  day  of  the  Decem- 
ber term  of  the  court  in"  Jay  county,  the 
court  adjourned  the  further  bearing  of  the 
cause  until  the  12th  day  of  February.  On 
the  12th  day  of  February  the  trial  was  re- 
sumed, and  proceeded  to  final  Judgment. 
At  the  time  the  lurther  hearing  of  the 
cause  was  adjourned  from  the  19tb  day  of 
January  until  the  12th  day  of  February, 
the  appellants  objected,  and,  their  objec- 
tion being  overruled,  they  filed  a  proper 

I  Rev.  Bt  Ind.  1881,  i  1222,  ol.  7,  provides  that 
receivers  may  be  appointed  in  cases  "  where,  in 
the  discretion  of  the  court,  it  may  be  necessary 
to  secure  ample  justice  to  the  parties. " 


bfll  of  exceptions.  So,  on  the  12th  day  of 
February,  at  the  proper  time,  they  object- 
ed to  proceeding  with  the  trial,  but  the 
court  held  the  objection  Was  not  well  tak- 
en, and  they  again  excepted.  No  notice 
of  an  adjourned  term  of  court  was  given. 
In  our  opinion,  this  was  not  an  ad- 
journed term  under  the  proTislons  of  seo^ 
tlons  1338  and  1380,  Rev.  St.  1881,  but  it 
was  a  continuation  of  the  existing  term, 
under  the  provisions  of  section  ^4,  Elli- 
ott's Supplement;  and,  therefore,  no  no- 
tice was  necessary.  Section  284,  supra, 
provides  "that  if,  at  the  expiration  of  the 
term  fixed  by  law  for  the  continuance  of 
the  term  of  any  court,  the  trial  of  a  cause 
shall  be  progressing,  said  court  may  con- 
tinue its  sitting  beyond  such  time,  and  re- 
quire the  attendance  of  the  Jury  and  wit- 
nesses, and  do,  transact,  and  enforce  all 
other  matters  which  shall  be  necessary 
for  the  determination  of  such  cause;  and 
In  sncb  case  the  term  of  thecourt  shall  not 
be  deemed  to  be  ended  until  the  cause 
shall  be  fully  disposed  of  by  the  court. " 
As  said  in  the  case  of  Perkins  v.  Hay  ward, 
124  Ind.  446,  24  N.  E.  Rep.  1033:  "The  spe- 
cial judge  did  not  fix  a  term  of  court;  he 
did  no  more  than  continue  a  trial  regular^ 
ly  entered  upon  at  a  term  fixed  by  law." 
Nor  do  we  think  the  objection  that  the 
court  was  not  continued  from  day  to  day 
is  well  taken.  To  hold  that  the  court 
would  lose  Jurisdiction  over  the  cause  by 
a  failure  to  continue  in  the  trial  from  day 
to  day  might  defeat  the  evident  intention 
of  the  legislature  in  the  passage  of  this 
statute.  The  intention  evidently  was  to 
save  to  parties  and  litigants  in  court  th« 
expense  of  twice  investigating  the  same 
matter  and  of  calling  witnesses  for  that 
purpose.  In  a  protracted  trial  it  may  be- 
come necessary  to  adjonm  for  a  given  pe- 
riod on  account  of  the  illness  of  the  presid- 
ing judge,  or  the  illness  of  one  of  the  par- 
ties to  the  cause,  or  on  account  of  the  iu- 
ability  of  a  witness  to  attend,  or  some  oth- 
er cause;  and  to  hold  that  the  adjourn- 
ment to  a  given  day  on  account  of  one  of 
these  causes,  or  for  any  other  suflBclent 
reason,  would  defeat  the  jurisdiction  of 
the  court,  would,  we  think,  defeat  the 
purpose  of  this  stattite.  The  record  does 
not  disclose  the  reason  for  adjourning  the 
trial  from  the  19th  day  of  January  to  the 
12th  day  of  February;  but,  as  everything 
is  presumed  '  to  have  been  rightly  done  in 
court,  we  must  presume  that  there  wak 
some  sufficient  reason  for  such  adjourn- 
ment. 

At  the  proper  time  the  appellants 
moved  thecourt  to  modify  tb6  decree  Ih 
this  case  by  striking  therefrom  so  much 
as  orders  a  sale  of  the  corporate  proper- 
ty. The  motion  was  overruled,  and  the 
appellants  excepted.  We  think  the  court 
erred  In  overruling  this  motion.  There 
was  no  issue  In  the  cause  upon  which  such 
an  order  could  be  based.  By  their  com- 
plaint the  appellees  sought  nothing  fur- 
ther than  an  accounting  and  the  appoint- 
ment of  a  receiver,  and  they  were  not  en- 
titled to  more  than  they  sought.  Neither 
party  in  the  pleadings  seeks  a  sale  of  the 
corporate  property.  A  decree  of  a  court 
as  to  a  matter  not  Involved  in  the  issues  in 
the    cause  i»  erroneous.     McFadden   ▼. 
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Ross,  108  Ind.  512,  8  N.  E.  Rep.  161;  Bins- 
gnnberg  v.  Hertman,  124  Ind.  186,  24  N. 
£.  Rep.  987.  Mauy  other  questions  of  mi- 
nor importance  have  been  argued  by 
connsel  In  tbeir  able  briefs  in  this  cause, 
which  have  been  dnly  considered ;  ^ut  the 
questions  here  decided  are  the  controlling 
liuestlons  in  the  cause.  No  good  purpose 
would  be  subserved  by  setting  out,  in  tbis 
opinion,  questions  which  rionot  control  its 
decision.  So  much  of  the  decree  of  the  cir- 
cuit court  as  orders  n  sale  of  the  corpo- 
rate property  is  reversed  attbecostsof  the 
appellees.  The  judgment  and  decree  of 
the  circuit  court  in  all  other  matters  is  af- 
firmed. 

(12g  Ind.  MO)  """"^ 

JoBLYN  V  State. 
(Supreme  Court  of  InidXama.   April  S9, 1891.) 

LiJtCEKT— iHrOBlUTION— DUPLIOITT. 

An  information  which  chare[e8  in  one 
count  that  the  defendant  stole  an  article  belon?- 
log  to  one  man,  and  an  article  belonging  to  an- 
other man,  without  alleging  that  the  two  articles 
were  stolen  at  the  same  time,  and  by  the  same 
act,  is  bad  for  duplicity. 

Appeal  from  circuit  court,  Allen  county ; 
E.  O'RouRKE,  Judge. 

S.  M.  Bench,  for  appellant.  J.  M.  Bob- 
lason  and  A.  G.  Smith,  for  the  State. 

Elliott,  J.  The  Information  charges, 
in  one  count,  that  the  appellant  felonious- 
ly did  steal,  take,  and  carry  away  one  cut- 
ter bar,  of  the  value  of  ten  dollars,  and 
two  hundred  pounds  of  iron,  of  the  value 
of  five  cents  per  pound,  of  the  personal 
property  of  James  Ounnlson;  and  onecut- 
ter  bar,  of  the  value  of  teu  dollars,  and 
two  hundred  pounds  of  iron,  of  the  value 
of  five  cents  per  pound,  the  personal  prop- 
erty of  James  Parfaam.  It  the  count  of 
the  Information  from  which  wehavequot- 
ed  is  double,  it  is  bad  for  duplicity.  The 
rule  Is  well  settled  that  duplicity  is  fatal 
upon  a  motion  to  quash.  Siebertv.State,95 
Ind.  471-475;  Stewart  v.  State,  111  Ind. 654- 
558, 13  N.  E.  Rep.  ."ig:  Fahnestock  v.  State, 
102  Ind.  156,1  N.  E.  Rep.  372;  State  v. 
WeU,  89  Ind.  286;  Knopf  v.  State,  84  Ind. 
816.  Whether  the  pleading  is  double  or 
not  depends  npon  whether  stealing  the 
property  of  two  different  persons  Is  prima 
fucieone  offense,  or  Is  two  distinct  offenses. 
We  do  not  here  controvert  the  doctrine 
that  there  may  be  cases  where  the  larceny 
of  the  property  belonging  to  different 
persons  may  constitute  a  single  offense, — 
as,  for  Instance,  where  it  is  all  In  one  bun- 
dle or  in  one  package ;  for  It  is  unnecessa- 
ry to  do  BO,  inasmuch  as  in  such  a  case 
there  is  a  single  and  indivisible  act,  and  it 
may  be  a  single  crime.  State  v.  Nelson, 
29  Me.  329;  1  Hake,  P.  C.  531;  Qem  v. 
State,  42  Ind.  421 ;  Ben  v.  State,  22  Ala.  9. 
If  the  Information  alleged  that  the  prop- 
erty of  the  two  owners  was  stolen  at  the 
same  time  and  by  the  same  act,  ao  that  It 
could  be  affirmed  that  there  was  a  single 
larceny,  we  should,  perhaps,  be  able  to 
sustain  the  information.  But  the  difficul- 
ty that  arises  cannot  be  solved  by  assum- 
ing that  there  was  a  single  act,  unless,  as 
a  matter  of  law.  It  can  be  adjudged  that 
the  larceny  of  property  belonging  to  dif- 
ferent owners,  committed  on  tbesame  day. 


constitutes  a  single  crime:  for  thereareno 
tacts  alleged  tending  to  show  that  there 
was  one  Indivisible  offense.  As  there  is 
only  a  single  count,  we  are  required  to  de- 
cide whether  the  larceny  of  property  be- 
longing to  two  different  persons  can,  as 
matter  of  law,  be  considered  to  constitute 
one  offense;  for  no  more  than  one  offense 
can  be  properly  charged  in  onecount  otan 
indictment  or  information,  although  dif- 
ferent offenses  muy  be  charged  In  different 
counts.  It  is  well  known  tuat every  larce- 
nous taking  Is  a  trespass  against  the  owq- 
er.  An  essential  element  of  the  crime  of 
larceny  is  trespass,  although  the  trespass 
may  be  constructive,  and  not  actual.  As- 
suming, as  we  muBt.  that  the  element  of 
trespass  Is  essential  to  the  crime  of  larce- 
ny, we  must  ascertain  what  the  implica- 
tion is,  where  It  Is  charged  that  there  was 
a  trespass  against  two  or  more  persons. 
It  seems  clear  to  us  that  the  implication 
is  that  the  trespasses  were  separate  and 
distinct.  If  Ounnlson  had  sued  the  appel- 
lant for  the  trespass,  and  had  alleged 
that  theappellantcarrled  away  bis  (Gunni- 
son's) property,  and  that  of  Parham  also, 
we  suppose  it  to  be  plain  that  Ounnlson 
could  not  recover  the  value  of  Parham's 
property;  for  the  implication  would  be 
that  there  were  distinct  causes  of  action. 
If  this  is  the  Implication,  then  the  informa- 
tion is  double.  We  can  perceive  no  escape 
from  this  conclusion.  Wecannot  Infer, for 
the  sake  of  upholding  a  conviction  of  a 
crime,  that  what  would  ordinarily  be  re- 
garded as  two  distinct  trespassesls,  in  fact, 
only  one.  The  authorities  require  the  con- 
clusion we  have  suggestea.  In  the  case  of 
Phillips  V.  State,  85  Tenn.  551,  3  S.  W.  Rep. 
434,  the  goods  belonged  to  different  per- 
Bunn,  but  were  taken  on  the  same  night 
from  the  same  room,  and  It  was  held  that 
there  were  two  distinct  offenses.  In  speak- 
ing of  the  trespass  to  thedlfferent  owners. 
It  was  said :  "  The  wrong  to  one  of  them 
was  no  wrong  to  the  other,  and.  If  the 
wrong  to  each  was  not  a  complete  crime 
within  itself,  there  is  no  wrong  at  ail,  be- 
causetwoacts  involvlngthedlstlnct rights 
and  property  of  different  individuals  can- 
not be  coupled  in  order  to  constitute  one 
otfpnse  against  the  law. "  Possibly  thelan- 
guage  used  Is  a  little  too  broad,  but.  re- 
stricting it  to  due  bounds,  nevertheless 
the  principle  declared  decides  the  case 
against  the  state.  Suppose,  for  the  sake 
of  illustration,  that  the  appellant  had  been 
convicted  of  stealing Ounnison 'a  property, 
and  was  subsequently  Indicted  for  stealing 
Parham's  property,  would  the  conviction 
be  prima  facie  a  bar  to  the  second  pros- 
ecution? To  our  minds  It  Is  clear  that  It 
would  not  be,  although  It  Is  possible  that, 
if  It  appeared  that  the  property  of  both 
owners  was  taken  in  a  single  and  Indivisi- 
ble act,  the  first  conviction  would  bar  fur- 
ther prosecution.  If  the  first  prosecution 
would  not  be  a  bar,  and  we  think  it  would 
not  be,  it  must  be  for  the  reason  that  pri- 
ma fiicip  there  are  two  offenses.  Resum- 
ing our  consideration  of  the  authorities, 
we  quote  from  the  case  of  Morton  v.  State. 
1  Lea,  498,  the  following :  "Every  larceny 
Includes  a  treepasa  to  the  person  or  prop- 
prt.v  of  the  owner  of  the  thing  stolen.  A 
larceny  of  the  property  ol  O'Brien  was  no 
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trespass  to  the  person  or  property  ot  Cur- 
bitt,  and  vice  versa. "  In  the  case  ot  State 
T.  Thurston,  2  McMul.  382,  it  was  held 
that  taking  cotton  belonging  to  three  per- 
sons Ronstitnted  tnree  distinct  offenses. 
The  doctrine  is  carried  much  farther,  pos- 
sibly too  far,  in  Commonwealth  v.  An- 
drews, 2  Mass.  409,  for  it  was  there  held 
that  the  offenses  were  distinct,  althoogh 
there  was  a  single  act.  Bnt  well-reasoned 
cases  In  California  go  to  the  same  length. 
People  V.  Alibez,  49  CJal.  452 ;  People  v.  Ma- 
jors, 65  Cal.  188,  3  Pac.  Eep.  597;  People  v. 
Toaknm,  68  Cal.  570.  The  common-law 
rule.'as  stated  in  State  v.  Nelson,  8  N.  H. 
163,  is  this :  "  If  one  steal  at  the  same  time 
the  goods  of  A.,  and  also  other  goods  of 
B.,  there  are  two  distinct  larcenies.  East, 
P.  0.621. "  Some  of  the  cases  say  that  the 
rule  is  that  "the  plea  ot  autrefois  acqait 
or  coBvlctXs  snfflcient  whenever  the  trans- 
action is  the  same. "  Copenharen  v.  State, 
14  Ga.  8:  Holt  v.  State.  38  Ga.  187.  With- 
out going  into  an  examination  of  the  de- 
cisions of  other  courts  in  di^tail,  we  cite,  as 
sustaining  the  doctrine  that  unless  the 
transaction  is  indi  visible  and  the  same  the 
offenses  are  dlstinct.Vaughan  v.  Com.,  2  Va. 
Cas.  273 ;  Teat  v.  State,  53  Miss.  439 ;  Burns 
V.  People,  1  Parker  Crim.K.  182;  People  r. 
Saunders,  4  Parker  Crim.  H.  196;  Reg.  v. 
Morris,  10  Cox,  Orim.  Cas.  480.  It  is  diffl- 
calt  to  reconcile  the  doctrine, of  our  later 
cases  with  that  asserted  in  Clem  v.  State, 
supra;  but  it  is  not  important  that  we 
should  attempt  to  do  so  in  tnis  instance; 
nor  is  it  necessary  to  determine  which  is 
the  better  doctrine;  for.  assuming  that 
the  doctrine  of  Clem  v.  State  is  sound,  it 
in  no  wise  impeaches  our  conclusion ;  for 
it  Is  there  held  that  the  crime  must  be  the 
product  of  one  and  the  same  act,  and, con- 
ceding this,  the  inforniatinn  is  bad.  In  the 
case  of  State  v.  Elder,  65  Ind.  282,  it  was 
said :  "  When  the  same  facts  constitute 
two  or  more  offenses,  wherein  the  lesser 
offense  is  not  necessarily  Included  In  the 
greater,  and  when  the  facts  necessary  to 
convict  in  the  second  would  not  necessa- 
rily have  convicted  in  the  first,  then  the 
first  prosecntlon  will  not  be  a  bar  to  the 
second,  although  the  offenses  were  both 
committed  at  the  same  time  and  by  the 
same  act. "  Much  to  the  same  effect  is  the 
reasoning  in  State  v.  Hattabough,  66  Ind. 
223,andSiebert  v. State. 95 Ind. 471-480.  See. 
also,  Davidson  v.'  State,  99  Ind.  866.  We 
know  that  there  are  decisions  hostile  to 
the  conclusion  we  here  assert ;  but  we  are 
satisfied  that  our  conclusion  is  right  on 
principle,  and  sustained  by  the  decided 
weight  of  authority.  It  maynot  beamlss 
to  say  that  we  Intimate  no  opinion  as  to 
what  the  rule  should  be  upon  a  motion  in 
arrest, for  here  the  attack  was  made  upon 
the  information  promptly,  and  the  state 
had  ample  time  and  opportunity  to  cure 
the  error.    Judgment  reversed. 


(128  Ind.  2i» 

Orb  m  al.  v.  Owrns. 

(Supreme  Court  of  Indiana.    April  80,  1891.) 

lilinTATIONS  —  EXBOUTION  SaLI  —  ReOOVXBT  0» 

Laud  Sold. 
Rev.  St.  Ind.  1881,  i  298,  cl.  8,  which  pro- 
vides that  actions  for  the  recovery  of  land  sold 
on  execution  must  be  brought  within  10  years 


after  the  sale,  applies  to  cases  where  tbe  sale  Is 
invalid  because  made  outside  thecoaaty  in  which 
the  land  lies. 

Appeal  from  circuit  court,  Jackson  coun- 
ty ;  T.  L.  CoLLi.va,  Judge. 

Wm.  K.  Marahail,  for  appellants.  John 
M.  Lewis  and  B.  H.  Barrell.lor  appellee. 

Miller.  J.  This  was  an  action  brought 
by  the  appellants  against  the  appellee  to 
quiet  the  title  to  a  trace  of  land  in  Scott 
county,  in  which  county  the  action,  was 
originally  instituted.  The  ruling  of  the 
court  in  overruling  a  demurrer  to  the  sec- 
ond paragraph  of  the  answer  Is  the  only 
error  assigned  in  this  conrt.  It  appears 
from  the  answer  that  the  owner  of  the 
land  in  con  Lroversy  executed  a  mortgage 
on  this  with  other  land  situate  in  Jack- 
son county,  to  secure  the  payment  of  a 
note;  that  afterwards  the  mortgage  was 
foreclosed  in  the  common  pleas  court  of 
Jackson  county,  and  the  land  sold  upon 
the  decree  by  the  sheriff  of  Jackson  coun- 
ty, at  the  conrt -bouse  in  Jackson  count]'. 
This'  sale  was  made  in  contravention  of 
the  provisions  of  the  statute.  2  Gavin  & 
H.  p  249,  §  466,  now  Rev.  St.  1881,  S  756; 
Holmes  v.  Taylor,  48  Ind.  169;  Jenners  v. 
Doe,  9  Ind.  461.  The  purchaser  paid  the 
purchase  money,  and  In  due  course  of  time 
received  a  sheriff's  deed,  and  entered  into 
possession  of  the  land  under  his  purchase. 
That  the  purchaser  and  those  claiming  un- 
der him  have  been  in  the  undlsturoed  pott- 
session  of  the  land,  claiming  title  under 
the  purchase,  for  more  than  10  years  prior 
to  the  commencement  of  this  suit ;  and 
that  they  have  made  lasting  and  valuable 
improvements  upon  the  land.  The  appel- 
lants claim  title  under  the  original  mort- 
gagors. The  only  question  discussed  by 
counsel  is  as  to  the  effect  of  the  statute  of 
limitationH.  Rev.  St.  1881,  §  293,  cl.  8.1 
The  counsel  for  the  appellant  concedes  the 
general  rnle  to  be  that  an  action  can  only 
be  brought  by  the  execution  debtor  to  re- 
cover real  property  sold  on  execution 
within  10  years  from  the  day  of  sale;  but 
contends  that  this  sale,  being  without  the 
county  in  which  the  sheriff  held  office,  was 
not  in  reality  a  sheriff's  sale;  that,  being 
extraterritorial  and  without  his  bailiwick, 
it  was  absolutely  void ;  that  the  statute 
was  intended  to  protect  purchasers  where 
there  is  merely  a  defective  execution  of  a 
power,  bnt  not  where  there  is  an  entire 
non-execution  of  it.  We  are  unable  to 
agree  with  counsel  in  this  construction  of 
this  statute.  In  construing  this  section  of 
the  statute  of  HmitationB  In  the  case  of 
Brown  v.  Maber,  68  Ind.  14, the  court  say: 
"The  statute  clearly  applies  to  the  case 
before  us.  It  applies  to  void  sales.  If  it 
did  not,  it  would  be  a  dead  letter;  for,  if 
sales  are  not  void,  the  purchaser  needs  no 
statute  of  limitations  to  protect  his  title." 
And  in  White  v.  Clawson.  70  Ind.  188.  this 
language  Is  used  with  reference  to  another 
clause  in  this  section:  "Nor  did  the  aver- 
ment that  the  guardian's  sale  was  void 
add    anything  to  it.    The  statute  upon 

•Rev.  St  Ind.  1881,  {  398,  oL  8,  provides  that 
an  action  "for  the  recovery  of  real  property  sold 
on  execution"  must  be  brought  wiuiin  10  years 
after  the  sale. 
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whivh  the  defense  was  based  is  a  statnte 
of  repose,  and  it  is  not  necessary  that  a 
person  shall  have  a  good  title  to  Invoke 
Its  aid.  iSuch  persons  do  not  need  it.  It 
is  only  those  who  cannot  assert  a  good 
title.  It  protects  those  who  hold  under 
void  sales. "  In  Wright  v.  Wright,  97  Ind. 
444,  a  suit  by  a  married  woman  to  recover 
land  sold  in  violation  of  a  statute  was 
held  to  be  barred  because  not  brought 
within  10  years  from  the  day  of  sale.  In 
Bank  v.  Corey,  94  Ind.  457,  an  action  to  re- 
rover  land  advertised  and  sold  by  a  sheriff 
by  a  description  so  defective  and  insuffi- 
cient as  to  be  void  was  barred  after  10 
years.  Also  in  action  where  there  was  an 
entire  want  of  jurisdiction  In  the  court  to 
order  the  sale  of  property.  Vaneieave  v. 
Milliken,  18  Ind.  105;  Vail  v.  Halton.  14 
Ind.  344;  Gray  v.  Stiver,  24  Ind.  174.  The 
answer  informs  us  that  this  land  was  sold 
by  a  sheriff,  and  that  in  due  time  a  sher- 
iff's deed  was  executed  by  the  sheriff  to  the 
purchaser;  and  that  under  that  purchase 
he  entered  into  posseuaion  of  the  land,  and 
held  it  for  more  than  10  years  under  bis 
sheriff's  deed.  This  gave  him,  and  those 
dalmiiig  under  him,  the  right  of  protec- 
tion afforded  by  the  statute.  The  court 
did  not  err  in  overruling  the  demurrer  to 
the  second  paragraph  of  answer.  Judg- 
ment affirmed. 


(12g  Ind.  8S9) 

Obr  et  ol.  t.  CBiivaHB  et  aU 
(Supreme  Count  of  IndiaTio.    May  1, 1881.) 

Appeal  from  circuit  court,  JaoksoD  ooonty;  3. 
D.  New,  Judge. 

Wm.  K.  MarshdU,  for  appellants.  John  Jt. 
Lewis  and  B.  H.  Bv/nell,  lor  appellees. 

MiLLEB,  J.  The  question  Involved  in  this  ap- 
peal ia  the  same  question  that  was  involved  and 
decided  in  Orr  v.  Owens,  ante,  498.  For  the  rea- 
sons given  in  the  opinion  in  that  case  this  case  is 
alBrmed,  with  costs. 


(128  Ind.  222) 

Datis  et  al.  t.  Talbdt. 

(Supreme  Court  of  Indiana.   April  80, 1891.) 

AonONS  BT  Rbcbivbbs— Pleadino. 

1.  In  an  action  for  the  speciflo  perlormanoe 
of  a  parol  contract  to  convey  real  estate  the  com- 
plaint set  forth  that  plaintiff,  T.,  was  appointed 
a  receiver  of  the  Ladoga  Creamery  Company, 
claiming  ownership  and  possession  of  the  lands 
by  purchase  from  defendants,  but  omitted  to  al- 
lege that  said  receiver  had  authority  from  the 
court  to  bring  suit  Held,  that  such  omission 
rendered  the  complaint  fatally  defective. 

2.  The  prosecution  of  the  uuit  in  the  name  of 
the  Ladoga  Creamery  Company  b;  the  receiver 
cannot  be  maintained,  as  the  right  of  the  com- 
pany to  sue  is  suspended  so  long  as  there  is  an 
acting  receiver. 

Appeal  from  circuit  court,  Montgomery 
county;  E.  G.  Snydkh.  Judge. 

Kennedy  <St  Kennedy  and  Ristlne  &  Ris- 
tine,  for  appellants.  Jamea  F.  Harney,  for 
appellee. 

CoFFET,  J.  This  was  an  action  com- 
menced by  the  appellee  against  the  appel- 
lants in  the  Montgomery  circuit  court  for 
the  specific  performance  of  a  parol  con- 
tract to  convey  real  estate.  The  material 
allegations  found  in  the  complaint  are 
that  the  appellee,  Talbut.  was  duly  ap- 
pointed receiver  of  the  Ladoga  Creamery 


Company  by  the  Montgomery  circuit 
court  in  the  year  1877;  that  said  company 
is  the  equitable  owner,  and  has  been  in 
the  possession  since  May  8,  IS86,  of  the 
land  described  In  the  complaint;  that  said 
company  came  into  the  possession  of  said 
land,  claiming  ownership  thereof  by  par- 
chase  from  the  appellants,  Samuel  Davis 
and  Thomas  Rankin,  who  were  doing 
business  under  the  firm  name  and  8tyl«'  of 
Davis  &  Rankin;  that  said  purchase  was 
made  by  parol  from  the  agent  of  the  said 
appellants  on  the  8th  day  of  May,  1886, 
by  which  snld  appellants  agreed  to  con- 
vey said  land  In  fee-simple  to  said  compa- 
ny by  warranty  deed  in  consideration  of 
the  sam  of  f350,  then  paid ;  that  said  deed 
was  signed  by  the  appellants,  and  sub- 
mitted to  the  Inspection  of  said  company 
and  its  ag^ents  and  officers,  and  was  be- 
lieved by  them  to  havepassed  to  the  right- 
ful possession  of  the  said  company,  but 
that  it  has  since  been  made  to  appear 
that  the  bank  of  Ladoga,  with  which  it 
was  left,  was  not  the  agent  of  said  com- 
pany to  receive  the  same,  but  was  th«» 
agent  of  the  appellants,  who  ordered  said 
bank  to  Withhold  said  deed  from  said 
company;  that  the  appellants  have  taken 
said  deed  and  have  refused,  and  still  fail 
and  refuse  to  deliver  the  same  as  it  agreed 
to  do;  that  appellee  has  performed  said 
agreement  on  his  part.  Prayer  fur  spe- 
ciflc  performance.  The  objections  urged 
to  this  complaint  art>:  Firat.  That  the 
action  is  brought  by  a  receiver,  and  tlie 
complaint  dues  not  allege  that  the  appel- 
lee, Talbut,  had  any  authority  from  the 
court  appointing  him  to  bring  this  suit. 
Second.  That  there  la  no  sofficient  allega- 
tion in  the  complaint  to  take  the  cas**  out 
of  the  statute  of  frauds.  Third.  That 
there  is  no  allegation  of  a  demand  for  a 
deed  before  suit  brought.  Mr.  High,  in 
bis  work  on  Receivers,  (section  301,)  saya: 
"It  is  essential,  therefore,  in  order  to  sus- 
tain a  suit  brought  by  him  [the  receiver} 
in  his  representative  capacity,  that  be  al- 
lege and  set  forth  the  equity  of  the  partiett 
whose  rights  of  action  he  represents ;  and 
he  must  also  show  that  by  the  appoint- 
ment of  the  conrt,  properly  mad?  in  a 
matter  within  its  Jurisdiction,  authority 
has  been  conferred  upon  him,  in  bis  repre- 
sentative capacity  as  receiver,  to  proaecnte- 
the  action;  and,  falling  to  show  this.  h» 
cannot  maintain  the  action. "  Mr.  Beach, 
in  his  work  on  Receivers,  (section  650,> 
says:  "Out  of  the  established  doctrine- 
that  a  receiver  is  an  officer  of  the  court — 
the  'hand'  by  which  it  executes  its  will  in 
regard  to  the  property  in  its  keeping— ia 
deduced  the  well-nigh  universal  mle  that 
a  receiver  may  not  bring  anysuit  without 
having  Brat  obtained  leave  of  the  conrt. " 
In  the  case  of  Garver  v.  Kent,  70  Ind.  4M, 
the  recpiver obtained  Judgmenton  a  prom- 
lR8or.v  note  in  his  own  name  as  receiver. 
The  judgment  was  reversed  by  this  court 
because  the  receiver  failed  to  allege  in  hla 
complaint  that  be  had  obtained  leave  of 
the  court  to  prosecute  the  action.  In  that 
case  the  court  said:  "In  the  case  before 
US  there  is  no  averment  in  the  complaint 
that  the  court  appointing  the  plaintiff  as 
receiver  authorized  him  to  bring  this  or 
any  action  or  actions  in  his  own  name,  ia 
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matters  concflrnirig  Ills  receiverablp.  The 
objection  Is  fatal  to  tbe  plalntift'e  recov- 
ery, ae  thecotuplaiat  tttates  no  facts  show- 
ing a  right  of  action  In  blin."  To  the 
same  effect  are  Morlarty  v.  Kent,  71  Ind. 
601,  and  Harrell  v.  Kent,  Id.,  602.  See, 
also,  Herron  v.  Vance,  17  Ind.  595;  Coope 
▼.  Bowles.  28  How.  Pr.  10;  Keen  v.  Breck- 
«nrldiire,  ^  Ind.  69;  Wjnn  r.Lord  Newbor- 
ongb,  3  Brown,  Ch.  88;  Green  v.  Winter,  1 
Johns.  Ch.  60;  Ward  v.  Swift,  6  Hare.  312: 
la  re  Merrltt,  5  Paige,  125;  Merrltt  v.  Mer- 
ritt,  16  Wend.  405;  Davis  v.Snead.SS  Grat. 
705;  Swaby  v.  Dickon,  6  Sim.  629;  Battle 
▼.  Davis,  66  N.  0.  252:  Screven  v.  Clark,  48 
Oa.  41 :  Gleun  v.  Bnsey,  3  Cent.  Rep.  2S3. 
Under  these  authorities,  a  complaint  filed 
by  a  receiver,  which  fails  to  allege  that 
leave  of  the  court  to  Institute  and  prose- 
cnte  the  action  has  been  obtained,  is  fa- 
tally defective.  It  was  held  in  the  case  of 
Railroad  Co.  v.  Nlckless,  71  Ind.  271,  and 
Car- Works  Co.  v.  Ellis,  (Ind.)  15  N.  E.  Bep. 
249,  that  in  suing  a  receiver  it  was  not  nec- 
essary to  allege  that  leave  of  the  court 
bad  been  obtained  to  do  so;  but  these 
cases  are  not  in  point  where  tlie  question 
Involved  relates  to  the  sutilclency  of  a 
complaint  filed  by  a  receiver.  In  answer 
to  this  objection  it  is  urged  by  the  appel- 
lee that  this  suit  was  not  prosecuted  by 
tbe  receiver  in  his  own  name,  but  that  it 
-was  prosecuted  in  the  name  of  the  Lado- 
ga Creamery  Company  by  the  receiver.  In 
response  to  the  position  assumed  by  the 
appellee  it  must  be  said  that  the  receiver 
'whenappnlnted'Succeeded  to  all  therights 
at  the  Ladoga  Creamery  Company,  and 
be  alone,  under  tbe  orders  of  the  court, 
could  maintain  an  action  for  the  enforce- 
'  ment  of  such  rights.  The  right  of  the 
company  to  sue  was  suspended  su  long  as 
there  was  an  acting  receiver.  Beach,  Rec. 
§663;  Coope  v.  Bowles,  supra;  Griffln  v. 
Railroad  Co.,  102  N.  Y.  449,  7  N.  E.  Rep. 
735;  Curtis  v.  Mcllhenny,  5  Jones,  Eq.  290. 
The  canse  was  tried  by  the  court,  who,  at 
the  request  of  the  parties,  made  a  special 
finding  of  the  facts  in  the  cause.  It  Is  not 
found  that  the  receiver  obtained  an  order 
■of  tbe  court  to  commence  and  prosecute 
this  action.  This  being  a  snit  involving  a 
collateral  matter,  in  our  opinion  the  com- 
plaint in  this  easels  fatally  defective  in 
falling  to  allege  that  the  receiver  obtained 
an  order  of  the  court  appointing  him  to 
Institute  this  suit  beforK  the  action  was 
commenced.  Having  i-eached  this  conclu- 
sion, it  is  unnecessary  to  examine  the  oth- 
er questions  presented  by  the  record. 
Judgment  reversed,  with  directions  to  the 
circuit  court  to  grant  a  new  trial. 


(lis  Ind.  174) 

English  v.  Dicket. 
(Supreme  Court  of  Indicma.    April  28, 1891.) 
Blbction  Contest— Time— Costs. 
1.  Under  Rev.  St   Ind.   1881,  S  4761,  whioh 
jprovides  that  In  election  contests  the  board  of 
oonnty  commissionora  may  "adjoarn  or  continue 
tbe  trial  from  time  tc  time,  not  exceeding  20  days 
altogether, "  tbe  adjournment  of  the  hearing  of 
an  election  contest,  on  motion  of  the  contestant, 
to  a  date  more  than  20  duys  after  tbe  board  con- 
vened, constitates  a  discontinuance  of  the  con- 
test, since  the  limitation  of  30  days  refers  to  the 
•ntire  time  spent  in  tbe  contest. 


3.  In  oomputing  said  SO  days,  the  Interven- 
ing Sundays  should  be  counted,  under  Rev.  St 
Ind.  1881,  S  1280,  which  provides  that  time  shall 
be  computed  by  excluding  the  first  day  and  in- 
cluding the  last,  except  when  the  last  day  is 
Sanday,  when  it  shall  be  excluded. 

8.  where  an  election  contest  is  dlscontinned, 
costs  should  be  taxed  against  tbe  contestant,  under 
Bev.  St.  Ind.  1881,  %  4765,  which  provides  that 
costs  in  election  contests  shall  be  taxed  and  col- 
lected as  other  costs  are. 

Appeal  from  circuit  0001*1,  Decatur  coun- 
ty; J.  W.  Study,  Judge. 

John  S.  Scobey,  for  appellant.  S.  A. 
Bonner,  for  appellee. 

McBride:,  J.  The  appellant  and  tbe  ap- 
pellee were  opposing  candidates  for  the 
office  of  sherlB  of  Decatur  county  at  the 
general  election  In  November,  1890.  The 
board  of  canvassers  declared  the  appellee 
elected,  and  thereupon  the  appellant  insti- 
tuted this  proceeding  to  contest  the  elec- 
tion. The  necessar.v  preliminary  steps 
having  been  taken,  the  auditor  of  tbe 
county  issued  and  caused  to  be  served  on 
the  board  of  county  commissioners  a  no- 
tice convening  them  in  special  session  on 
the  4th  day  of  December,  1890,  to  try  such 
proceeding;  and  also  Issued  and  caused 
the  service  on  thecontestee  of  notice,  as 
required  by  section  4760,  Bev.  St.  1881.  At 
the  time  fixed  the  board  of  commissioners 
convened;  tbe  parties,  contestant  and  con- 
testee,  appeared  in  person,  and  by  coun- 
sel, and  such  steps  were  taken  from  time 
to  time  as  carried  the  cau«teto  the  22d  day 
of  December,  1890,  whleb  time  was  set  for 
the  commencement  of  the  trial  proper. 
On  the  22d  day  of  December,  1890,  the  par- 
ties  appeared  and  tbe  con  testao  t  m  o  ved  for 
a  postponement  of  the  cause  to  Friday, 
December  26,  1890,  which  motion  was  sus- 
tained. The  record  entry  of  this  motion, 
and  of  the  order  postponing  tbe  cause.  Is 
as  follows:  "Comes  now  the  contestant, 
by  his  attorney  and  in  person,  and  asks 
that  tbe  hearing  of  the  cause  at  issue  be 
postponed  until  Friday,  December  26, 1890, 
to  which  the  contestee  interposes  no  ob- 
jections, and  which  was  accordingly 
done. "  On  the  26th  day  of  December,  1890, 
the  board  again  convened,  the  parties  ap- 
peared, and  the  contestee  moved  the  court 
to  discontinue  the  cause,  for  the  reason 
that  more  than  20  days  had  elapsed  since 
tbe  board  of  commissioners  were  called  to 
try  and  determine  tbe  same.  The  board 
sustained  tbe  motion.  The  contestant 
thereupon  appealed  to  the  circuit  court. 
In  the  circuit  court  the  motion  to  discon- 
tinue was  renewed  and  sustained  by  the 
court.  The  court  thereupon  rendered 
judgment  confirming  tbe  contestee  In  his 
office,  and  against  thecontestantforcosts. 
The  contestant  in  bis  appeal  to  this  court 
assails  tlie  action  of  the  court  below  upon 
two  grounds:  (1)  That  the  court  erred 
In  sustaining  tbe  motion  to  discontinue; 
(2)  that  the  court  erred  in  rendering  judg- 
ment against  the  appellant  foi'  costs. 

Whether  the  motion  to  discontinue  the 
cause  was  rightly  sustained  or  not  de- 
pends upon  the  construction  to  be  given 
to  secticms  4760,  4761,  Rev.  St.  1881.  The 
two  sections  in  question  are  as  follows: 
"4760.  When  such  statement  is  filed  with 
the  auditor,  he  shall  issue  a  notice  to  tbe 
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board  ot  county  commissioners  to  meet  at 
the  court  hoase  at  a  designated  time,  not 
less  than  ten,  nor  more  tlian  twenty,  days 
ttiereafter,  to  try  such  contested  eiection, 
and  shall  iHsue  a  notice  to  the  contestee  to 
appear  at  the  time  and  place  specified  in 
the  notice  to  tlic  coniraissloners;  which, 
with  a  copy  of  snch  statement, shall  bede- 
ll vered  to  the  sheriff  or  the  county ;  who 
shall,  within  five  dayF<  thereafter, serve  tlie 
same  on  the  contestee,  by  delivering  to 
him  a  copy  of  such  notice  and  statement, 
or  leaving  a  copy  thereof  at  his  last  usual 
place  of  residence.  4761.  The  auditor,  at 
the  request  of  either  party,  shall  issue  sub- 
pcenas,  which  shall  be  served  by  the  sher- 
iff. Such  board  or  commissioners  shall  try 
and  determine  such  cont«8t:  and  shall 
have  power  to  compel  the  attendance  of 
witnesses ;  to  swear  and  examine  the 
same;  to  puulsh  contempts  as  other 
courts;  to  adjourn  or  continue  the  trial 
from  time  to  time,  not  exceeding  twenty 
days  altogether;  to  malce  the  necessary 
orders  for  the  payment  of  costs,  and  to 
coerce  the  payment  of  tne  same;  and  shall 
be  governed  in  such  trial  by  the  rules  of 
law  obtaining  in  circuit  courts;  and.  If  it 
be  proven  that  any  other  person  than  the 
contestee  has  the  highest  number  of  legal 
votes,  such  board  shall  declare  such  per- 
son elected,  and  certify  the  same  to  the 
proper  oflicer. " 

The  controversy  between  the  parties  is 
over  the  20-day8  limitation  contained  in 
section  4701.  Appellant's  position  is  that 
it  is  not  an  absolute  limitation,  but  is 
merely  directory,  and  applies  solely  to  the 
trial  proper,  after  the  cause  has  been  sub- 
mitted, and  the  parties  have  commenced 
the  introduction  of  testimony;  while  the 
appellee  contends  that  it  is  mandatory,  is 
an  ai)8olute  limitation,  and  embraces  the 
entire  proceeding,  beginning  with  the  day 
when  the  lioard  isconvened  and  organized 
to  enter  upon  the  investigation,  and  that 
when  20  days  have  elapsed  the  board  has 
no  longer  jurisdiction  to  proceed.  But 
little  authority  has  been  cited  bearing  up- 
on this  question,  and  we  are  inclined  to 
think  the  authorities  are  somewhat  mea- 
ger. Indeed,  we  not  only  itnow  of  no  case 
wherein  the  precise  question  has  been  de- 
cided; but  no  authority  has  come  to  our 
attention  wherein  the  questions  decided 
have  sufficient  analogy  to  make  them  of 
much  value  as  authority,  except  as  they 
serve  to  indicate  the  rule  by  which  to  con- 
strue the  statute.  The  policy  of  the  law 
seems  to  be  to  compel  prompt  action  in 
hearing  and  disposing  of  contested  elec- 
tions. The  learned  author  of  McCrary  on 
Elections  places  much  emphasis  on  this. 
He  says:  "A  statutory  provision,  requir- 
ing notice  of  contest  to  be  given  within  a 
given  time  from  the  date  of  the  official 
count,  or  from  the  declaration  of  the  re- 
sult, or  the  issuing  of  the  certificate  of 
eleciion,  or  tiie  like,  is  peremptory,  atad 
thetimecannot  beenlarged.  •  •  »  And 
it  may  be  added  that  there  Is  the  strong- 
est reason  for  enforcing  this  rule  most  rig- 
idly incases  of  contested  elections, because 
promptness  In  commencing  and  prosecut- 
ing the  proceeding  is  of  the  utmost  im- 
portance, to  the  end  that  a  decision  may 
be  reached  before  the  terra  has  wholly  or 


in  great  part  expired."  Section  S02. 
Again:  "The  courts  sbonid  require  the 
parties  to  speed  the  cause,  so  that  tlie 
official  term  which  is  in  dispute  may  not 
expire^  either  in  whole  or  In  large  part, 
t>efore  the  final  decision  is  reached."  Sec- 
tion 396.  Again.  "There  is,  however,  a 
very  strong  reason  for  requiring  any  such 
amendment  to  be  made  inatanter.  and  for 
bringing  au  election  case  to  a  prompt  and 
speedy  trial  and  determination,  and  it  is 
this:  The  subject-matter  of  the  contro- 
versy is  daily  growing  less,  and  of  less  im- 
portance and  value.  The  office  is  usually 
for  a  short  term  of  one  or  perhaps  several 
years  only, and. it  the'law's  delays'are  to 
be  allowed  in  these  as  In  other  cases,  the 
term  would  often  expire  before  a  decision 
could  be  reached."  Section  407.  Again: 
"As  we  have  already  xeen.  there  are  strong 
reasons  for  requiring  the  parties  to  an 
election  contest  to  use  great  diligence  in 
preparing  for  an  early  trial."  Section  40!i. 
Of  similar  tenor  is  section  421.  The  case 
of  Bull  V.  South  wick,  2  N.  M.  321,  was  an 
election  contest.  The  statute  limited  the 
time  within  which  answersshould  be  filed. 
Answers  were  filed  within  the  time  llmit- 
el;  but  afterwards,  and  after  the  expira- 
tion of  the  time  limited,  the  contestee 
asked  leave  to  file  additional  answers. 
The  court  said:  "It  is  also  my  opinion 
that  the  very  object  of  the  statute  in  re- 
gard to  the  pleading  and  practice  in  con- 
tested election  cases  is  to  afford,  and  at 
the  same  time  to  compel,  the  observance 
of  a  speedy  mode  for  conducting  and  ter- 
minating such  cases.  •  •  •  These  stat- 
utory provisions  as  to  the  time  of  filing 
and  serving  the  notice  of  contest,  answer, 
and  reply  are.  In  effect,  statutes  of  limita- 
tion, taking  from  the  judge  all  discretion 
as  to  extending  the  time.  In  my  opinion, 
this  is  one  of  the  most  salutary  of  our 
statutory  laws.  Experience  has  demon- 
strated that  without  some  such  compul- 
sory mode  as  to  the  time  of  making  up 
Issues,  and  their  trial  in  contested  election 
cases,  subterfuges  and  delays  might  and 
would  be  successfully  resorted  to,  so  that 
a  final  determination  could  not  be  reached 
before  the  term  of  office  would  expire." 
This  case  is  followed,  and  its  interpreta- 
tion of  the  statute  Is  approved,  in  Vigil 
V.  Pradt,  (N.  M.)  20  Pac.  Rep.  795.  These 
authorities  may  aid  us  in  determining  the 
legislbtlve  intent,  as  it  will  be  presumed 
the  law-making  power,  in  the  enactment 
of  a  given  statute,  had  in  view  settled 
rules  of  construction,  and  Intended  that  it 
should  be  construed  in  the  light  and  line 
of  the  settled  and  uniform  policy  of  the 
law,  as  relating  to  the  subjeut-matter  of 
the  statute  in  question.'  Suth.  St.  Const., 
§§  287-289, et  Beq. ;  Id.  §  333.  We  conclude, 
therefore,  that  the  leglsliiture  Intended  by 
the  limitation  to  compel  a  speedy  deter- 
mination of  cases  of  this  character.  It  Is 
a  part  of  the  common  experience  of  those 
connected  with  courts,  of  which  we  must 
take  notice,  that  the  delays  of  litigation 
as  a  rule  precede  the  trial  proper  of  <*au8eB, 
and  that  after  a  cause  is  submitted,  and 
the  hearing  of  testimony  commenced.  It 
usually  proceeds  without  Interruption.  It 
is  before  tliat  time  that  the  party  desirous 
of  delay  employs  his  arts.    If,  theivfore. 
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the  le^rtBlat  lire  Intended  by  tbls  provision 
of  the  statute  to  praveut  delay,  it  is  Im- 
probable that  thoy  would  enact  a  time 
limitation,  applyinf;  only  to  that  part  of 
tlie  procedure  leant  liable  to  abuse  by  de- 
lay, ir  It  was  intended  that  the  limita- 
tion should  apply  to  onlj'  a  portion  oi;  the 
procedure,  wethink it  would  probably  hare 
been .  applied  to  the  steps  preceding  that 
time.'  In  our  opinion,  it  was  theintention  of 
the  legislature  that  the  entire  time  given 
to  the  consideration  of  a  contested  elec- 
tion case  by  the  board  of  county  commis- 
sioners should  be  20  days  altogether. 
They  are  notified  by  the  auditor  to  meet 
in  special  session  for  that  purpose,  and 
the  limitation  Is  intended  to  Indicate  the 
entire  length  of  the  special  session  which 
they  may  thus  bold.  The  notice  issued  to 
them  is  that  they  meet  at  a  designated  time 
"to  try  such  contested  election. " 

Convened  and  organized  in  obedience  to 
such  notice,  they  constitute  a  special  tri- 
bunal, having  no  authority  except  to  try 
and  decide  that  particular  case;  and, 
within  the  meaning  of  the  statute,  the  tri- 
al commences  as  Boon  as  they  are  con- 
yened  and  organized,  and  the  parties  ap- 
pear before  them.  If  thellmitatlon  applies 
only  to  the  actual  bearing  of  testimony, 
almost  the  last  act  in  the  drama,  their 
session  may  be  protracted  indefinitely. 
This  may  be  done,  not  necessarily  by  rea- 
son of  any  indiffi^rence  or  desire  for  delay 
on  the  part  of  the  board ;  bnt  the  skill 
and  ingenuity  of  counsel,  by  the  nse  of 
dilatory  practices,  may  find  it  possible  to 
secure  such  delays  as  would  Indefinitely 
prolong  the  proceeding.  If  the  limitation 
dues  not  apply  to  the  entire  proceeding, 
there  is  no  limit  fixed  bj'  the  statute  for 
the  length  of  the  session  of  such  tribunal. 
This  would  be  of  itself  so  unusnal  and  ex- 
ceptional that,  unless  forced  to  it,  wecould 
not  adopt  such  a  construction  of  the  stat- 
ute. The  board  of  county  commissioners, 
convened  for  any  other  purpose,  have  the 
limit  of  their  sessions  clearly  fixed.  Even 
the  conrts  of  record  of  the  state,  coarts 
having  general  jurisdiction,  all  have  fixed 
terms;  and  the  circumstances  under  which 
they  may  continue  in  session  beyond  the 
time  fixed  areclearly  specified.  Section  284, 
Elliott,  Supp.,  provides  as  follows:  "That 
it,  at  the  expiration  of  the  time  fixed  by 
law  for  the  contlnuanceof  the  term  of  any 
court,  the  trial  of  any  cause  shall  be  pro- 
gressing, said  court  may  continue  its  sit- 
ting beyond  such  time,  and  require  the  at- 
tendance of  the  Jury  and  witnesses,  and 
transact  and  enforce  all  other  matters 
wblch  shall  be  necessary  for  the  deter- 
mination of  such  cause;  and  in  such  case 
the  term  of  said  court  shall  not  be  deemed 
to  have  ended  until  the  cause  shall  have 
been  fully  disposed  of  by  the  court." 
While  not  deciding  the  question,  because 
not  necessary  to  a  decision  of  this  case. 
It  is  possible  that.  If  the  trial  of  a  contest- 
ed election  case  was  progressing  at  the  ex- 
piration of  the  20  days,  this  statute 
might  apply,  and  operate  to  extend  the 
term  until  it  could  be  finally  disposed  of. 
Such  a  continuance,  however,  which  may 
be  called  a  continnunce  or  extension  of 
the  term  by  necessity,  would  be  a  very  dif- 
T.27N.E.nu.5— S2 


ferent  thing  from  that  which  was  attempt- 
ed in  this  case.  Here  a  special  tribunal, 
created  and'convened  foraspecial  purpose, 
with  the  period  of  its  duration  limited  to 
20  days,  was  convened  and  entered  upon 
the  discharge  of  its  duties  on  the  4th  day 
of  December.  On  the  22d  day  of  Decem- 
ber, two  days  before  itsexistencemustter- 
miuate  by  operation  of  law,  the  party  at 
whose  instance  it  was  convened,  who  in- 
voked its  creation  that  Itmigbtadjudlcate 
upon  his  rights,  asks  that  the  cau»e  may 
be  continued  two  days  beyond  the  legal 
limit  of  the  existence  of  the  tribunal. 
His  request  is  granted,  and  an  order  of 
that  character  Is  made,  continuing  the 
cause  to  the  2eth  day  of  December  When 
that  time  arrives,  the  court  no  longer  ex- 
ists. It  had  ceased  to  exist  two  aays  be- 
fore, and  the  law  had  made  no  provision 
for  Its  resuscitation.  It  was  no  longer  in 
the  power  of  the  parties,  even  by  agree- 
ment, to  give  it  life,  and  again  clothe  it 
with  jurisdiction.  When  the  board  again 
assumed  to  meet,  on  the  26th  day  of  De- 
cember, it  had  no  legal  existence  as  a  court 
fqr  the  hearing  of  that  cause,  and  no  mo- 
tion to  discontinue  the  cause  was  necessa- 
ry. There  was  nothing  to  discontinue,  as 
the  cause  died  with  the  court.  What  the 
effect  of  an  order  continuing  the  cause  to 
a  day  beyond  the  term  would  be,  if  made 
by  the  court,  over  the  olijection  of  the 
contester,  we  need  notconsider,  as  no  such 
question  is  before  us.  What  we  do  decide, 
howev«r,is  that  when  the  contestant  him- 
self, before  the  expiration  of  the  term, 
without  assigning  any  reason  therefor,  vol- 
untarily asks  and  obtains  a  postponement 
which  carries  the  cause  two  days  beyond 
the  time  when  the  term  would  end  by  op- 
eration, of  law, he  thereby  discontinues  his 
contest.  Appellant  insists,  however,  that 
if  the  limitation  uf  20  days  is  to  apply  to 
the  entire  term,  in  the  computation  of  the 
time  Sundays  are  to  be  exciudecj.  He 
cites  no  authority  in  support  of  this 
proposition,  and  we  know  of  none.  The 
rule  for  the  computation  of  time  in  such 
cases  Is  fixed  by  section  1280,  Rev.  St.  1881, 
and  is  that  the  time  shall  be  computed  by 
excluding  the  first  day  and  including  the 
last,  and  if  the  lust  day  be  Sunday  it  shall 
be  excluded.  This,  of  course,  includes  in- 
tervening Sundays.  Appellant  also  argues 
that  the  court  had  no  power  to  order  a 
discontinuance  of  the  cause,  as  there  is  qo 
such  thing  as  a  discuntinuance  known  to 
our  practice.  "Discontinuance"  and  "dis- 
missal" are  synonymous  terms.  Thur- 
man  v.  James,  48  Mo.  235.  It  is,  however, 
■not  at  all  material  what  term  wbs  used ; 
the  case  was  at  an  end.  The  judgment 
of  the  circuit  court  for  costs  was  in  accord- 
ance with  section  4765,  Rev.  St.  1881,i  and 
was  right.  Judgment  afilrmed,  with 
costs. 

>Rev.  St  Ind.  1881,  S  4765,  provides  that  "the 
sheriff,  andltor,  clerk,  and  justices  of  the  peace, 
for  services  rendered  by  them  in  case  of  contest- 
ed eleotiona,  shall  receive  from  the  party  at 
wtiosa  instance  such  services  are  performea  the 
fees  usually  allowed  for  similar  services  in  other 
cases,  whiuh  fees  shall  be  taxed  as  costs  against 
the  losing  party,  and  oolXeoted  as  other  costs  are 
taxed  and  collected. " 
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WiM  T.  Dalk  et  aJ.^ 

(Supreme  Court  <ff  Indiana.  April  80, 1891.) 

tMKMMD  Casb— Stipulatiok  a»  TO  Faotb— LmiT- 

ATioH  or  Actions. 

1.  Upon  application  to  sell  a  decedent's  real 
estate  to  pay  debts,  where  issnes  are  formed  and 
the  case  submitted  npon  an  a^rreed  statement  of 
foots,  the  proceedings  do  not  coustitats  an  agreed 
case,  under  Rev.  Bt.  Ind.  {  658,  proriding  that 
parties  shall  have  the  right,  with  or  without  pro- 
oess,  by  agreement  to  that  effect,  to  submit  any 
matter  of  controversy  between  them  to  any  court 
that  would  otherwise  have  Jorisdlction  upon  an 
agreed  statement  of  facts  signed  by  the  ^ties, 
but  requiring  an  affidavit  showing  that  the  con- 
troversy Is  real. 

2.  Where,  as  here,  the  proceedings  on  the 
(ace  appear  to  be  an  actual  adversary  proceeding, 
with  no  Indication  of  a  feigned  action,  the  agree- 
ment as  to  the  evidence  will  not  change  the 
character  of  the  case,  nor  overturn  the  presump- 
tion that  there  is  an  actual  controversy. 

8.  Hev.  Bt  Ind.  J  294,  provides  that  all  ac- 
tions not  limited  by  any  other  statute  shall  be 
brought  within  16  years.  Testator  beaueathed 
1200  to  A.,  and  devised  the  maidu?  of  his  estate 
to  B.  Deceased  left  no  personal  estate  and  owed 
no  debts.  The  legacy  to  A.  was  never  paid,  and 
B.  took  possession  of  the  real  estate  devised  him 
at  testator's  death.  Under  a  judgment  against 
B. ,  the  land  was  sold  and  conveyed  to  the  pur- 
chaser in  January,  1875.  More  than  16  years  after 
the  probate  of  the  will  the  administrator  peti- 
tioned for  an  order  to  sell  decedent's  real  estate 
to  pay  debts  due  from  his  estate.  Held,  that  the 
right  to  enforce  the  payment  of  the  legacy  against 
the  purchaser  of  the  lands  is  barred  by  statutory 
limitations. 

Appeal  from  circuit  conrt,  White  coun- 
ty ;  J.  C.  Suit,  Special  Jud>re. 

Upon  petition  tor  an  order  to  sell  real 
estate  of  decedent  for  payment  ot  debts, 
ISBues  were  forpied,  and  tbecase  submitted 
upon  an  agreed  Btatenient  ot  facts.  Rev. 
St.  Ind.  §  658,  provide  that  partleH  shall 
have  the  right,  with  or  without  process, 
by  agreement  to  that  effect,  to  submit 
any  matter  of  controversy  between  them 
to  any  court  that  would  otherwise  have 
JurlBdiction  upon  an  agreed  statement  of 
facts  signed  by  the  parties,  but  an  a£Sda- 
Tlt  is  required  showing  that  the  coatro- 
▼ersy  is  real. 

Jobo  H.  Wallace  and  U.  M.  S'lII,  for  ap- 
pellant.   Sellers  &  Vbl,  for  appellee. 

Elmott,  J.  The  appellant  petitioned 
tor  an  order  to  sell  real  estate  of  his  de> 
cedent  for  the  payment  ol  debts  due  from 
the  estate.'  The  petition  is  in  the  usual 
furm,  aud  iB  verified.  Issues  were  formed, 
ana  the  case  was  bubmitted  to  the  court 
npon  an  agreed  statement  ot  facts.  Coun- 
sel for  the  appellant  assert  that  the  pro- 
cee<lInKn  conRtitute  an  agreed  case  under, 
the  statute  providing  for  submitting 
agreed  cases;  but  in  this  they  are  in  error. 
An  agreed  state  ot  tacts  is  simply  the  re- 
sult of  an  agreement  of  the  parties  as  to 
what  the  evidence  in  the  case  will  prove. 
Many  cases  recognize  and  enforce  the  dif- 
ference between  au  agreed  case  and  a  case 
where  the  evidence  Is  embodied  in  an 
agreement  as  to  the  facts.  Where  there  is 
simply  an  agreed  state  of  facts,  a  motion 
for  a  new  trial  and  the  like  are  necessary; 
but  it  is  otherwise  where  there  Is  an 
agreed  case.  Where  there  is  an  agreed 
case,  under  the  statute  an  atildavtt  is  re- 
quired  In  order  to  show  that  there  Is  an 

>  RehearlDf  denlsd. 


actual  controversy,  for  courts  will  not 
hear  or  determine  speculative  questions, 
nor  will  they  take  cognizance  of  any  legal 
controversies  except  those  Involving  act- 
ual disputes  between  real  parties.  We  n^ 
fer  to  the  following  cases  as  sustaining 
our  conclusion  that  this  is  not  an  agreed 
case,  within  the  meaning  ot  the  law: 
Slessman  v.  Crocler,  80  Ind.  487;  Down- 
ey V.  Washburn,  79  Ind.  242;  Godfrey  ▼. 
Wilson,  70  Ind.  60;  Manchester  v.  Dodge, 
67  Ind.  684;  Oppenhelm  v.  Railway  Co., 
86  Ind.  477 :  Telegraph  Co.  v.  Frank,  Id. 
480;  Insurance  Co.  v.  Harris.  108  Ind. 
892,  9  N.  E.  Rep.  299;  Pennsylvania  Co.  v. 
Niblack,  99  Ind.  149;  Zeller  v.atyot  Craw- 
fordsville.  90  Ind.  262.  Where,  as  here,  the 
proceeding  on  its  face  appears  to  be  an 
actual  adversary  proceeding,  and  there  Is 
nothing  to  indicate  that  it  is  a  feigned  ac- 
tion, the  agreement  as  to  the  evidence  will 
not  change  the  character  ot  the  case,  nor 
will  It  overturn  the  presumption  that 
there  Is  an  actual  controversy.  The  facts 
embodied  in  the  special  finding  are  taken 
from  the  statement  of  facts  agreed  upon 
by  the  parties,  and  are,  in  substance, 
these:  On  the  2d  day  of  December,  1868, 
the  decedent,  Daniel  Dale,  executed  his 
last  will,  and  it  was  admitted  to  probata 
on  the  8d  day  of  February.  1871.  The  ap- 
pellant was  appointed  administrator  with 
the  will  annexed  on  the  16th  day  ot  Sep- 
tember, 1886.  The  deceased  did  not  owe 
any  debts  at  the  time  of  his  death,  nor  did 
he  leave  any  personal  estate.  The  de- 
cedent bequeathed  to  his  son  Harvey  M. 
Dale  a  legacy  of  9200,  and  devised  to  his 
son  Oliver  8.  Dale  the  residue  ot  bh9  estate. 
The  legacy  to  Harvey  M.  Dale  has  never 
been  paid.  Oliver  S.  Dale  took  possession 
of  the  real  estate  devised  to  him.  upon  the 
death  of  his  father.  On  the  24th  day  ut 
June,  1873,  Joseph  Kothrock  and  others 
recovered  a  Judgment  against  Oliver  S. 
Dale,  and  on  this  Judgment  the  land  was 
sold  to  Joseph  C.  Wilson  on  the  2d  day  of 
January,  1875.  A  deed  was  executed  to 
Wilson  at  the  proper  time.  It  is  doubtful 
whether  the  legacy  to  Harvey  M.  Dale  can 
be  considered  a  charge  on  the  land,  inas- 
much as  the  bequest  to  Olivers.  Dale  Is 
based  upon  a  consideration;  but,  laying 
this  element  out  of  the  case,  we  think  it 
clear  that  the  legacy  cannot  be  enforced 
against  a  bona  Ode  purchaser  of  the  land 
after  so  long  a  period  as  that  which 
elapsed  between  the  probate  of  the  will 
and  the  beginning  ot  this  suit.  The  stilt 
was  brought  more  than  16  years  after  the 
will  was  placed  of  record.  There  is  here 
no  element  of  trust,  tor  the  purchaser  is  In 
no  sense  a  trustee.  The  right  to  sell  the 
land  depends  entirely  upon  the  right  to 
enforce  the  legacy,  for  there  are  no  debts. 
If  there  is  no  enforceable  legacy,  there  is 
no  authority  to  sell  the  land.  Riser  v. 
Snoddy,  7  Ind.  442,  It  has  been  expressly 
decided  that  the  15-years  statute  ot  limit- 
ations applies  to  proceedings  to  sell  land 
brought  by  an  administrator  to  secure 
assets' with  which  to  pay  all  debts,  al- 
though the  creditors'  claim  has  been  al- 
lowed, and  the  land  is  still  owned  by  the 
heirs.  Cole  v.  Lafontalne,  84  Ind.  446; 
Scherer  v.  Ingerman,  110  Ind.  428, 11  N.  E. 
Rep.  8,  and  12  N.  £.  Rep.  304.    Tliece   is 
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mhch  airongef  reason  for  tbe  rule  where, 
8S  here,  there  Is  a  mere  gift,  and  the  land 
has  passed  into  the  hands  of  a  bona  Me 
purchaser.  Tbe  decieions  referred  to  are 
in  harmony  with  those  which  hold  that, 
where  nu  other  statute  of  limitations  ap- 
plies to  the  particnlar  case,  It  is  governed 
by  the  IS-years  statute.  Nutter  v.  Haw- 
kins, 98  Ind.  260,  and  cases  cited;  Martin 
V.  Martin,  118  Ind.  227.  20  N.  E.  Bep.  768, 
and  cases  cited.  There  must  certainty  bo 
some  limit  to  the  time  within  which  a  leg- 
acy can  be  enforced,  where,  as  is  true  here, 
no  trust  exists ;  and  that  limit  is  fixed  by 
th«  statute  to  which  we  have  referred,  !n- 
asmncb  as  Itls comprehensive  In  its  terms, 
and  embraces  all  cases  fur  which  no  spe- 
ciac  provision  Is  made.  Rev.  St.  §  294. 
Repose  is  the  object  of  onr  entire  system 
of  limitation,  and  to  prevent  a  break  In 
the  system,  by  providing  for  all  cases  not 
otherwise  provided  for,  was  the  manifest 
purpose  of  the  legislature  In  enacting  the 
general  statute.  So  all  our  decisions  indi- 
cate, and  this  the  repose  of  society,  as  well 
as  security  of  titles,  demands.  Judgment 
affirmed. 


(128  Ind.  225) 

Inuekman,  Commissioner  of  bralnage,  y. 

State  ex  rel.  Conboy. 

(Supreme  Court  of  Indiana.    May  1, 1891.) 

llun>AHV8  TO  Ditch  Comkissionbr  —  Bistbibv- 
wos  OF  Fund— PiKAMSa— Dbmand. 

1.  Wliere  a  ditch  commissioner  has  colleoted 
assessments  levied  for  the  constraction  of  a  ditch 
mandamug  will  lie  to  compel  him  to  distribnte 
to  the  contractor  the  amount  due  him  for  con- 
straction, the  commissioner's  liability  being  not 
tor  breach  of  contract  but  for  failure  in  his  min- 
isterial duty  to  lawfully  distribnte  the  fund. 

3.  The  petition  and  alternative  writ  should 
show  a  demand  for  the  payment  of  the  claim. 

Appeal  from  circuit  conrt,  Hamilton 
county;  D.  Mobs,  Jud^e. 

Stephenson  &  Fertig,  for  appellant. 
Orajr,  Shirts  A  Vestal,  for  appellee. 

Elliott,  J.  The  petition  of  the  relator, 
wherein  he  prays  that  a  writ  of  manda- 
mus be  issued  against  the  appellnnt,  con- 
tains these  material  allegations:  That 
Ingerman  is  tiie  doly-appolnted  and  act- 
ing ditch  commissioner;  that  as  such  com- 
missioner be  entered  into  a  contract  with 
tbe  relator  for  the  constrnction  of  a  public 
ditch ;  that  the  relator  performed  his  part 
of  the  work,  so  far  as  the  appellant  per- 
mitted hiiu  to  do,  witboutcessation;  that 
work  was  for  a  time  stopped  by  order  of 
tbe  appellant,  but  was  afterwards  resumed 
by  tbe  appellant's  order,  and  carried  to 
completion ;  that  the  appellant  collected 
assessments  levied  for  the  constrnction  of 
the  ditch  in  the  sum  of  |3,.303.10,  and  has 
disbursed  $889.89;  that  there  is  due  to  the 
relator,  and  unpaid,  the  sum  of  $327.89. 
We  have  given  nn  outline  only  of  the  ma- 
terial allegations  of  the  complaint,  but  the 
questions  we  feel  called  upon  to  decide  re- 
quire nothing  more. 

The  first  question  that  we  are  required 
to  decide  is  whether  the  relator  has  mis- 
taken his  remedy.  Theappellant'sconten- 
tion  is  that  the  remedy  is  not'  the  appro- 
priate one.  for  the  reason  that  mandamus 
will  not  lie  where  nothing  more  than  tbe 


enforcement  of  a  contract  Is  songht.  We 
folly  agree  that  mandamns  is  not  the  ap- 
propriate remedy  for  the  enforcement  of  a 
contract,  but  we  cannot  ag^ree  that  this  is 
simply  an  action  to  recover  upon  a  con- 
tract. We  regard  theciise  asoneof  a  radi- 
cally dllTereut  character.  The  case  ts  that 
of  a  ministerial  officer  with  money  in  his 
hands  which  it  is  his  duty  t»  pay  to  the 
party  entitled  to  it  under  the  law.  Tbe 
fund  In  the  appellant's  hands  was  derived 
from  an  assessment  made  for  a  speciQe 
purpose;  and  the  i-elator,  as  the  contract- 
or who  constructed  the  ditch  for  which 
the  assessments  were  levied,  has  aright  to 
compel  the  appellant  to  distribute  to  him 
the  fund,  as  tbe  law  directs.  The  case 
before  us  falls  within  tbe  rule  thata minis- 
terial officer  who  has  in  his  handsa  specif- 
ic fund  may  be  compelled  by  mandamus 
to  make  lawful  distribution  of  the  fund. 
Stone- Wai-e  Go.  v.  Taylor,  (R.  1.)  19  Atl. 
Rep.  1086;  Board  v.People  24  Ill.App.410; 
case  V.  Wresler,  4  Ohio  St.  561;  Hospital 
V.  HIgglns,  15  lU.  185;  U.  S.  v.  Board,  28 
Fed.  Eiep.407;  State  v.  Board  of  Trustees,  4 
lad.  495.  In  this  Instance  there  is  no  ques- 
tion of  contract  liability.  The  qneatlon  Is 
as  to  the  duty  o(  the  appellant  to  dis- 
tribute to  the  relator  the  specific  fund  de- 
rived from  the  assessments  levied  to  pay 
for  the  construction  of  the  public  ditch. 
The  officer  has  no  right  to  the  specific 
fond ;  and  he  is  liable,  if  at  all,  because  he 
violates  bis  duty  in  withholding  tbe  specif- 
ic fund  from  the  party  entitled  to  it.  Be 
is  not  liable,  upon  the  facts  stated  in  the 
petition,  to  an  action  for  a  breach  of  con- 
tract duty ;  but  he  is  liable,  If  liable  at  all, 
because  be  violated  a  duty  Imposed  upon 
him  by  law.  Such  cases  as  State  v.  Trus- 
tees, 114  Ind.  889, 16  N.  E.  Rep.  808,  are  not 
relevant  to  tbe  point  here  In  dispute,  since 
the  liability  of  tbe  appellant  is  not  upon 
contract,  but  his  liability  arises  out  of  a 
failure  to  distribute  a  speciflc  fund  in  his 
linnds  as  the  law  requires.  Confessing,  as 
the  appellant  does  by  his  demnrrar,  that 
he  has  the  specific  fond  in  his  hands,  and 
that  the  relator  is  entitled  to  it  under  tbe 
law,  be  cannot  successfully  urge  as  a  rea- 
son for  withholding  the  fund  that  the 
land-owners  who  paid  tbe  assessments 
which  created  the  fund  are  not  parties  to 
the  action.  He  has  the  fund.  The  assess- 
ments have  been  paid,  and  it  is  his  duty, 
upon  proper  demand,  to  pay  tbe  relator 
the  money  due  him  out  of  the  speciflc  f  and. 
.  There  is  no  merit  in  his  contention  that 
the  land-owners  should  be  parties,  for 
nothing  reraeins  for  him  to  do  except  to 
make  proper  distribution  of  tbe  specific 
fund  realized  from  the  assessments.  There 
is  a  fatal  defect  in  the  petition  and  alter- 
native writ.  No  demand  is  shown,  and 
in  such  a  case  as  this  a  demand  is  essen- 
tial. The  presumption  is  that  an  officer 
will  do  his  daty  upon  request,  and  to  put 
him  in  the  wrong  a  demand  is  essential. 
School  Tp.  V.  Farlow.  76  Ind.  118.  A 
claimant  of  a  fund  cannot  maintain  such 
an  action  as  this  without  first  demanding 
payment  of  his  claim.  Tbe  ahthorlties 
are  well  agreed  that  where  tbe  duty  is 
owing  to  a  private  jjerson,  and  not  to 
the  public,  a  demand  must  be  alleged  with 
precision  in  the  petition  for  a  writ  of  such 
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an  extraordinary  character  as  that  in- 
voked by  the  relator.  State  v.  Slick,  86 
Ind.  601 :  OroviUe,  etc.,  Co.  v.  SupervlBore, 
37  Cal.  S54 ;  JeHerBon  Co.  v.  Arrgbl.SlMiaa. 
667;  State  v.  Schaack,  28  Minn.  858. 10  N. 
W.  Rep.  22;  State  v.  Davis,  17  Minn.  429, 
(Gil.  406;)  Lee  Co.  v.  State,  86  Ark.  276. 
Many  cases  are  cited  In  14  Amer.  &  Eng. 
Enc.  Law,  p.  106.    Judgment  rerersed. 


(128  Ind.  231)  

Small  v.  Cttt  uf  Lawrenceburqh  et  aJ. 

{SwpretM  Cowrt  of  Indiana.    May  1, 1891.) 

Tazatiok— Absbssment— Bakk-Btoox— iNJimo- 

TION. 

1.  Where  bank-stock  has  been  assessed  by  the 
proper  offloer,  the  tact  that  the  assessment  is  en- 
tered upon  the  tax  duplicate  in  the  name  of  the 
bank,  instead  of  the  individual  stockholders, 
does  not  invalidate  the  lien,  or  relieve  the  stock- 
holders from  liability  for  the  tax. 

2.  That  property  is  assessed  at  too  hiffh  s 
value  is  no  ground  for  enjoining  the  collection  of 
the  tax,  the  remedy  being  by  application  to  the 
board  of  equalization. 

Appeal  from  circuit  cunrt,  Dearborn 
county;  J.  D.  Nkw,  Si)ecial  Judge. 

McMnllen  A  Johnston,  for  appellant. 
Warren  N.  Hauck,  for  appellees. 

Olds,  C.  J.  The  appellant  brought  this 
suit  against  tbe  appellees  to  enjoin  the 
collection  of  certain  taxes.  The  court  sus- 
tained the  separate  demurrers  of  the  ap- 
pellees to  the  complaint,  to  which  rulings 
the  appellant  excepted,  and  refused  to 
plead  further,  and  tbe  court  rendered  Judg- 
ment on  demurrer  for  the  appellees.  The 
rulings  in  sustaining  the  separate  demur- 
rers of  the  appellees  to  tbe  complaint  are 
assigned  as  error.  It  is  shovirn  by  tbe 
averments  in  the  complaint  that  on  and 
prior  to  April  1, 1883,  there  existed  in  the 
city  of  Lavrrenceburgh  a  national  bank, 
known  and  designated  as  the  City  Nation- 
al Bank  of  Lawrenceburgh,  Ind.,  said 
bank  having  been  regularly  organized, 
and  operated  under  the  laws  of  the 
United  States.  ThenapltRl  stock  of  the 
bank  was  flOO,000,  divided  into  1,000 
shares,  of  $100  each.  On  April,  1883,  De 
Witt  C.  Fitch  owned  787 shares  of  the  capi- 
tal stock  of  said  bank,  and  Henry  C.  Fitch 
owned  60  shares  of  said  capital  stock. 
That  on  said  date  said  bank  was  largely 
Indebted,  and  tbe  capital  stock  was  in 
fact  of  no  value.  That  between  tbe  1st 
day  of  April  and  the  let  day  of  June,  1883, 
the  assessor  for  the  city  of  Lawrenceburgh 
assessed  to  and  against  said  bank  the  en- 
tire amount  of  said  capital  stock  at  its 
full  face  value,  without  designating  any 
portion  of  tbesame  as  being  owned  by  any 
particular  owner,  and  tbe  same  wasplaced 
on  the  city  tax  duplicate  tor  said  year  as 
an  assessment  against  said  bank ;  the  tax 
assessed  upon  tlie  same  against  the  bank 
being  f  1,143.45,  which  so  remained  upon 
said  duplicate  up  to  July,  1884.  That  on 
the  2d  day  of  August,  1883,  De  Witt  C.  and 
Henry  Fitch  assigned,  conveyed,  trans- 
ferrei,  and  delivered  all  their  property, 
real  and  personal,  except  said  bank-stock, 
to  said  bank,  and  on  the  same  day  they 
each  assigned  the  '  said  bank-stock  so 
owned  by  them,  respectively,  to  Leah 
Fitch,  wife  of  De  Witt  C.  Fitch.    That  aft- 


erwards  the  creditors  of  the  hank  and  of 
said  Henry  and  De  Witt  Fitch  commenced 
suit  to  set  aside  said  transfers  as  fraudu- 
lent and  void,  and  on  the  final  adjudica- 
tion in  said  cause,  in  February,  1884,  said 
transfers  were  set  aside,  and  said  appel- 
lant was  appointed  receiver.  That  in  July, 
1884,  the  city  clerk  of  said  city  of  Law- 
renceburgh changed  said  tax  duplicate 
of  1883,  as  to  the  said  stock  assessed  to 
said  bank,  by  writing  therein  under  said 
assessment  the  words,  **  Transferred  to 
stockholders  July,  1884, "  and  by  adding 
{6,000  to  the  taxable  property  of  said 
Henry  Fitch,  and  f78,700  to  the  taxable 
property  of  said  De  Witt  C.  Fitch,  on  tbe 
duplicate,  without  designating  the  kind  of 
property  on  account  of  which 'said  snms 
were  added  to  tbe  assessments  of  said 
Fitch  and  Fitch, and  without  any  notice 
to  the  appellant,  and  without  the  knowl- 
edge or  consent  of  said  Fitch  and  Fitch. 
That  Fitch  and  Fitch  were  each,  respect- 
ively, indebted,  on  the  1st  day  of  April, 
1883,  In  a  sum  in  excess  of  the  amount  of 
the  stock  BO  owned  by  them.  That  tbe 
bank  owned  real  estate  on  said  1st  day  of 
April,  1883,  of  the  value  of  $5,000,  and 
which  was  assessed  against  the  bank  at 
f  8,860.  That  by  the  decree  of  the  court 
the  appellant  was  authorized  to  sell  the 
real  estate  of  Fitch  and  Fitch  which  was 
situate  in  said  city  of  Lawrenceburgh,  for 
all  Ileus  of  taxes,  and  be  has  sold  the  same 
In  accordance  with  said  order,  and  has  in 
his  hands  money  sufflclent  to  pay  all  legal 
taxes.  That  said  taxes  so  assessed  on  ac- 
count of  said  bank-stock,  together  with 
the  interest  and  penalties,  is  still  upon  the 
tax  duplicate  of  said  city,  which  duplicate 
has  been  placed  in  the  hands  of,  and  is 
now  in  the  hands  of,  the  treasurer  of  said 
city,  and  the  appellees  claim  and  assert 
that  the  same  is  a  legal  and  valid  tax  and 
Hen  against  said  real  estate  so  owned  by 
said  Fitch  and  Fitch,  so  sold  by  the  ap- 
pellant, and  is  a  cloud '  upon  the  title  to 
tbesame.  That  appellant  has  paid,  and 
offered  to  pay,  and  tendered,  to  the  said 
city  treasurer,  all  taxes  against  all  other 
property  of  Fitch  and  Fitch.  That  said 
city  treasurer  threatens  to  and  will,  unless 
restrained,  advertise  and  sell  said  real  es- 
tate. 

The  property,  the  bank-stock  owned  by 
Fitch  and  Fitch,  was  assessed  by  the 
proper  offlcer,  and  a  value,  being  the  par 
value,  was  fixed  by  the  officer;  but  it  was 
erroneously  entered  upon  the  hooks  in  tbe 
wrong  name,  being  assessed  to  the  bank 
Instead  of  to  the  owners  of  the  stock. 
Afterwards  tbe  amount  was  separated, 
and  the  proper  amount  owned  by  each 
stockholder  charged  to  each  of  them,  re- 
spectively. The  property  was  owned  by 
the  parties.  Fitch  and  Fitch,  on  the  1st  day 
of  April,  1883,  and  was  subject  to  taxa- 
tion, and,  being  assessed  by  the  proper 
offlcer,  the  lien  for  taxes  attached.  Rail- 
road Co.  V.Hays,  118  Ind. 214, 20  N. E.  Rep. 
736. 

The  averments  that  the  property  was 
of  no  value,  and  that  the  owners  were  en- 
titled to  deductions  on  account  of  indebt- 
edness, are  of  no  avail  in  this  proceeding. 
The  assessor  was  charged  with  the  duty 
of  fixing  tbe  value  on  the  property,  (aec- 
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tlons  son.  3072,  Rev.  St.  1881;)  and,  tt  the 
parties  were  Injured  on  account  of  being 
assessed  with  a  greater  amunnt  than 
sboold  have  been  charged  against  them, 
they  bad  a  remedy  by  appearing  before 
the  city  board  of  equalization,  ijectlun 
3157,  H€V.  St.  1881 ;  Board  v.  Senn,  117  Ind, 
413,  20  N.  E.  Bep.  276;  Wattles  v.  City  of 
Lapeer,  40  Mich.  624;  People  v.  McCarthy, 
(N.  r.)  8  N.  E.  Rep.  85 :  Coal  Co.  v.  Stoolcey. 
(111.)  18  N.  E.  Rep.  616;  Camp  v.  Simpson, 
(lU.)  8  N.  E.  Rep.  308.  The  property  hay- 
ing been  owned  by  Fitch  and  Fitch  on  the 
1st  day  of  April,  1888.  it  was  subject  to 
taxation,  and,  being  assessed  by  the  as- 
sef>sor,  they  became  liable  for  the  taxes 
chargeable  against  the  stock,  the  same  as 
any  other  property  owned  by  them:  and 
they  cannot  enjoin  its  collection  on  ac-' 
count  of  the  entry  being  made  upon  the 
books  against  the  bank.  Instead  of 
against  them  Individually.  Provision  Is 
made  by  statute  for  the  assesinment  of 
bank-stock,  the  same  as  any  other  prop- 
erty, and  .authorizes  the  president, cashier, 
or  proper  oflBcer  to  pay  the  taxes  assessed 
against  the  same,  and  to  deduct  the 
amount  so  paid  from  any  dividends  due 
onsucbstock.  Rev. St.  1881, §§3254-3260, in- 
clusive; also  section  6.345.  The  proper 
steps  were  taken  In  this  case  to  fix  the  Hen 
fortaxes  upon  the  stock.  It  was  asseSBed, 
and  a  valuation  put  upon  it  by  the  proper 
officer,  and  an  entry  made  of  the  assess- 
ment upon  the  tax  duplicate;  and  the 
fact  that  the  assessment  was  made  in  the 
name  of  the  bank,  instead  of  the  individ- 
ual stockholders,  will  not  invalidate  the 
lien,  or  relieve  the  respective  stockholders 
from  the  payment  of  the  tax  for  which  it 
is  liable.  There  was  no  errprin  sustain- 
ing the  demurrer  to  the  complaint.  Judg- 
ment affirmed,  with  costs. 

MiLLiBB,  J.,  took  no  part  In  the  decision 
of  this  case. 


(127  lod.  497) 

Powers  v.  Nesbit  et  a,L 

(Supmne  Court  of  Indiana.    Uarch  81, 1891.) 

Pabwtion— Nbw  Triw.  as  o»  Riobt— Mariiied 
WoMiK— Estoppel. 

1.  Under  the  laws  of  Indiana  in  187R  a  mar- 
ried woman  oould  not  lose  title  by  estoppel  in  the 
lands  of  her  husband. 

2.  In  a  suit  for  partition,  where  plaintiffs  as- 
sert title  to  tne  land,  and  specify  the  nature  of 
their  title,  and  the  court  finds  that  it  is  in  them, 
there  is  an  issue  as  to  title,  and  an  adjodication 
thereon,  which  entitles  defendants  to  a  new  trial 
as  of  right. 

3.  Where  the  motion  for  a  new  trial  as  of 
right  is  made  in  term-time,  no  bill  of  exceptions 
is  necessary.  ^ 

Appeal  from  circuit  court,  Grant  coun- 
ty; R.  T.  St.  John,  Judge. 

Hiram  Brttwnlee  and  W.  B.  Carroll,  for 
appellant.    Harvejr  &  Paulas,  for  appei- 

Elliott,  J.  The  appellees, in  their  com- 
plaint, assert  title  in  fee-simple  to  the  land 
in  dispute,  and  specifically  set  forth  the 
nature  of  their  title.  The  title  which  they 
assert  Is  claimed  through  Elizabeth  Rodg- 
ers,  deceased,  who  was  the  wife  of  John  E. 
Rodgers.  The  husband  was  adjudged  a 
bankrupt,  and  the  proper^  was  sold  un- 


der an  order  made  in  the  bankruptcy  pro- 
ceedings on  the  1st  day  of  February,  1878. 
It  may  be  said  as  well  at  the  outset  as 
elsewhere  that,  upon  the  sale  under  the 
order  in  bankruptcy,  the  title  nt  the  an- 
cestor of  the  appellees  become  vested. 
Elliott  v.CaIe,118  Ind.  383-393, 14  N.  E.  Rep. 
708,  and  cases  cited ;  Ketchum  -  v.  Schick- 
etans,  78  Ind.  187.  The  wife  of  the  bank- 
rupt, therefore,  became  the  owner  of  an 
absolute  estate  in  the  land  in  the  year 
1878.  The  counter-claim  of  the  appellant 
alleges  facts  which  it  Is  probable  would 
constitute  an  estoppel  against  one  not  un- 
der legal  disability,  bat  which  cannot  be 
deemed  to  create  an  estoppel  against  a 
married  woman  under  the  law  In  force 
when  the  acts  asserted  as  an  estoppel  were 
performed.  It  has  been  so  often  decided 
that  a  married  woman  could  not  lose  title 
by  estoppel  in  the  land-i  of  her  husband, 
under  former  laws,  that  it  is  almost  un- 
necessary to  cite  authorities.  Wilhlte  v. 
Hamrick,  92  Ind.  594;  City  of  Indianapolis 
T.  Patterson,  112  Ind.  344,  14  N.E.fiep.551. 
There  was  no  error  in  sustaining  appel- 
lees' demurrer  to  the  appellant's  counter- 
claim. 

A  motion  for  a  new  trial,  as  of  right, 
was  filed  by  the  appellant,  and  denied  by 
the  court.  Upon  this  ruling  is  presented 
the  only  question  of  difflcnlty  that  arises 
in  the  case.  It  is  well  settled  that  the  title 
to  real  estate  is  not  ordinarily  in  issue  In 
proceedings  tor  pariition.  Davis  v.  Len- 
nen,  125  Ind.  186,  24  N.  E.  Rep.  885,  and 
cases  cited.  Whatever  else  may  be  said  of 
the  soundness  of  many  of  these  decisions, 
it  must  be  said  that  it  Is  our  duty  to  ad- 
here to  them,  as  the  rule  they  declare  has 
iiecome  a  rule  of  property.  But.  while  the 
rule  stated  is  a  settled  one,  it  is  equally 
well  settled  that  title  may  be  put  in  Issue 
in  partition  proceedings.  Isbell  v.  Stew- 
art, 125  Ind.  112,  25  N.  E.  Rep.  160;  McMa- 
han  v.  Newcomer,  82  Ind.  565,  and  cases 
cited ;  Luntz  v.  Greve.  102  Ind.  173,  26  N.  E. 
Rep.  128:  Thorp  v.  Hanes,107  Ind.  324, 6  N. 
fi.  Rep.  920;  Spencer  v.  McQonagle,107  Ind. 
410,  S  N.  E.  Rep.  266;  Woolery  v.  Grayson, 
110  Ind.  149, 10  N.  E.  Rep.  935:  Watson  v. 
Camper,  119  Ind.  60,  21  N.  E.  Rep.  323; 
L'Horamedleu  v.  Railway  Co.,  120  Ind. 435, 
22  N.  £.  Bep.  125.  It  seems  quite  clear  that 
the  complaint  asserts  title,  for  it  not  only 
alleges  that  the  appellees  are  the  owners 
in  fee,  but  it  also  specifically  states  facts 
showing  that  such  Is  the  nature  of  their 
title.  This  was  certainly  an  assertion  of 
title,  and  a  challenge  to  the  appellant  to 
Join  Issue  upon  that  question.  Dumont 
V.  Dnfore,  27  Ind.  263;  Railway  Co.  v.  Al- 
len, 113  Ind.  581, 15  N.  B.  Rep.  446;  Rogers 
V.  Beach.  115  Ind.  418,  17  N.  E.  Rep.  600; 
Bisel  V.  Tucker,  121  Ind.  249,  23  N.  E.  Rep. 
81,  and  cases  cited;  Robertson  v.  Van 
Cleave,  26  N.  E.  Rep.  899,  (March  11, 1891.) 
The  appellant  accepted  the  issue  tendered, 
and  the  court  decreed  that  the  appellees 
were  the  owners  in  fee,  so  that  there  was 
an  issue  as  to  the  title,  and  an  adjudica- 
tion upon  that  issue.  The  case  is,  for  the 
reasons  stated,  not  an  ordinary  one  tor 
the  partition  of  lands ;  If  it  were,  a  new 
trial  as  of  right  would  not  bedemandable. 
Frallch  v.  Moore,  123  Ind.  76-77,  24  N.  E. 
Rep.  232,  and  cases  cited;  Gnllett  v. Miller, 
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106  Ind.  76,  5  N.  C  Rep.  741.  ABBunilnR, 
upon  the  strength  of  what  has  beenBaid, 
that  title  was  In  Is^ne,  and  that  there  was 
an  adjudication  upon  it,  the  resulting 
question  is.  does  the  fact  that.  In  addition 
to  the  settlement  of  the  issue  of  tlMe,  the 
rifcht  to  partition  was  also  asked,  pre- 
clude the  appellant  from  snccesstoUy  ask- 
ing a  new  trial  as  of  right?  Our  Jodgmen  t 
is  that  this  tact  does  not  destroy  his  right 
to  a  new  trial  under  the  statute.  We  do 
no  more  than  give  effect  to  our  decisions 
in  holding  that,  where  title  Is  directly  and 
actually  a  principal  issue  in  the  case,  a  new 
trial,  as  of  right.must  be  a  warded.  Kreit- 
line  V.  Frani.  100  Ind.  83»,  6  N.  £.  Bep.  012; 
Hauimann  y.  Mink,  99  Ind.  279;  Cooler  y. 
Baston,  89  Ind.  185;  Physio-Medical  Col- 
lege V.  Wilkinson,  Id.  23;  Bobertson  v. 
Van  Cleave,  supra.  The  trial  court  erred 
InoTerruliog  the  motion  for  a  new  trial 
OS  of  right.  We  have  not  found  it  neces- 
sary to  examine  the  point  made  by  the 
HppelleesthBtthereiB  no  bill  of  exceptions. 
Under  the  declBlons  iu  Pbysio-Medical  Col- 
lege V.  Wilkinson,  supra  ;  Cox  v.  Dill,  85 
Ind.  334;  Stout  T.Duncan, 87  Ind. 883;  and 
Stanley  v.  Holiday,  113  Ind.  525.  16  N.  E. 
Rep.  613, — no  bill  of  ezceptlonB  was  neces- 
sary, as  the  motion  was  made  in  term- 
time.    Judgment  reversed. 


(1  Ind.  A.  188)  

Tatlor  et  a/,  v.  Wootak. 

{Appellate  Court  of  IridUma.    April  28, 1891. ) 
AFPBAIi — Hakklesb  Erbob. 

1.  It  ia  not  reversible  error  to  overrule  a  de- 
murrer to  a  bad  paragraph  of  a  complaint,  where 
the  instructioiis  were  predicated  apon  the  other 
paragraphs,  and  the  jury  answered  86  interroga- 
tories, covering  about  eveiy  fact  in  issue,  and 
adopted  the  theory  of  liability  tbereoa  exclusive 
of  the  defective  paragraph. 

a.  In  an  action  for  Injuries  sustained  by  a 
minor  servant  in  operating  defendant's  planer, 
error,  if  any,  in  permitting  a  witness  on  behalf 
of  plaintiff  to  testify  to  a  conversation  had  with 
nne  of  defendants  shortly  after  the  accident, 
wherein  the  latter  promised  to  educate  plaintiit 
and  furnish  Um  employment  upon  recovery,  la 
cured  by  instructions  to  the  jury  that  the  evi- 
dence is  incompetent,  and  must  not  I>econsidered. 

3.  Requests  to  ctiarge  that  the  employers  ab- 
solved themselves  from  responsibility  by  telling 
plaintiff  of  the  dangerous  character  of  the  ma- 
chinery, and  warning  him  to  keep  away  from  it 
while  in  motion,  will  t>e  refused  when  the  seW- 
ant  was  but  12  years  of  age  at  the  time  he  was 
injured,  and  had  worked  but  i}4  ^Bya  for  defend- 
ants, being  wholly  inexperienced  in  the  running 
and  operation  of  the  macliinery  with  which  he 
was  employed  to  work. 

4.  when  the  defendants'  liability  is  predi- 
cated upon  their  negligence  in  the  employment  of 
an  infant  servant  in  a  hazardous  undertaking,  and 
because  the  servant  ladked  capacity  to  under- 
stand and  appreciate  the  dangers,  it  is  proper  to 
charge  that  "persons  who  employ  children  must 
anticipate  the  ordinary  behavior  of  children, 
and  must  take  notice  of  their  lack  of  judgment, 
and  must  exercise  greater  care  towards  and  for 
them  than  is  required  b>  law  to  be  exercised  to- 
wards and  for  adult  persons:"  and  that  "it  is  on 
actionable  wrong  for  a  person  to  place  or  employ 
a  child  of  such  immature  judgment  as  to  be  una- 
ble to  comprehend  the  danger  to  work  with  or 
about  a  machine  of  a  dangerous  character,  likely 
to  produce  injury. " 

5.  It  is  proper  for  the  court  to  revise  and 
modify  interrogatories  offered  by  the  parties  to 
correspond  with  the  facts  involved. 

6.  Where  several  interrogatories  inqoired  in 


varions  forms  if  the  servant  had  not  been  in- 
structed l>efore  he  was  injured  relative  to  the 
dangerous  character  of  the  machinery,  and  warned 
to  keep  from  same  when  in  motion,  and  the  jury 
answered  that  partial  instruction  and  warning 
had  been  given,  it  is  harmless  error  to  refuse  to 
require  more  specific  answers,  where  the  verdict 
finds  that  the  servant  did  not  possess  aujtDcient 
capacity  to  understand  and  appreciate  the  Itazards 
of  his  employment 

Appeal  from  circuit  court,  Floyd  coun- 
ty ;  C.  P.  Ferouso.n,  Judge. 

Jewett  A  Jevrett,  tor  appellants.  Kelso 
&  Kflso,  for  appellee. 

Crumpackkr,  J.  Henry  Wootan.  a  mi- 
nor, by  next  friend,  sued  Benjamin  K. 
Taylor  and  Joseph  E.  Taylor,  in  the  Floyd 
circuit  court,  to  recover  damages  for  an 
injnry  alleged  to  have  been  sustained  by 
the  plalntifl  while  In  the  employment  of 
the  'Taylors,  in  their  manufactory  at  New 
Albany.  The  complaint  contains  three 
paragraphs, and  a  separate  demurrer  was 
filed  to  each  parag^raph  and  overruled,  to 
which  exceptions  were  duly  taken.  Issues 
were  Joined  by  general  denial,  and  the 
cause  wus  tried  by  a  jury,  and  resulted  in 
a  verdict  for  the  plaintiff  below.  At  the 
proper  time  appellants'  counsel  requested 
that  the  Jury  be  required  to  answer  a  se- 
ries of  interrogatories,  some  of  which  the 
court  refused  to  submit  to  the  jury,  and 
appellants  excepted.  At  the  time  the  ver- 
dict and  interrogatories  were  returned  in- 
to court  the  appellants  asked  that  the 
jury  be  required  to  give  more  speciflc  an- 
swers to  tour  of  the  interrogatories  before 
being  discharged,  which  request  was  de- 
nied, and  they  excepted.  They  then  filed 
a  motion  for  a  new  trial,  baued  upon  the 
alleged  errors  which  occurred  at  the  trial, 
and  this  motfon  was  overruled  and  excep- 
tions taken.  Thereupon  judgment  was 
entered  upon  the  verdict.  The  errors  re- 
lied upon  in  this  court  tor  the  reversal  of 
the  judgment  are:  (I)  Overruling  the  de- 
murrer to  the  third  paragraph  of  com- 
plaint; and  (2)  overruling  the  motion  tor 
a  new  trial. 

The  first  paragraph  ot  complaint  de- 
clares that  the  appellants  were  partners, 
engaged  in  manufacturing  the  wood-work 
for  wagons  and  other  vehicles.  In  the  city 
ot  New  Albany,  and  In  their  manufactur- 
ing establishment  they  had  a  machine  used 
for  dressing  lumber,  called  a  "planer." 
which  consisted  ot  a  frame  stand  upon 
which  was  adjusted  a  cylinder  containing 
a  number  of  very  sharp  knives,  and  which 
revolved  rapidly  when  in  operation;  that 
the  planer  was  uncovered  and  unguarded, 
and  very  dangerous:  that  the  appellee 
was  a  minor,  only  12  years  old,  and  was 
wholly  inexperienced  in  the  use  and  igno- 
rant of  the  dangerous  character  ot  the 
planer,  and  the  appellants,  with  knowl- 
edge of  his  youth,  Inexperience,  and  igno- 
rance, employed  him  to  work  for  them,  and 
set  hlni  tocarrying  lumberfrom  theplaner 
after  it  had  been  properiy  dressed;  that 
they  carelessly  and  negligently  failed  to 
instruct  him  properly  in  relation  to  such 
work,  or  to  caution  hini  of  the  dangers  in- 
cident thereto,  and  while  be  was  so  en- 
gaged, without  any  fault  upon  his  part, 
bis  arm  cauKht  in  the  cylinder  upon  said 
planer,  and  was  so  Injured  that  it  had  to 
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be  ampatated  near  the    shoulder.     The 
Hecond  paragraph  is  BDbBtantlally  like  the 
first,  except  It  alleges  that  the  appellee 
lacked  the  capacity  to  understand    and 
appreciate  the  dangers  Incident  to  his  em ■ 
pluy mpnt,  and  was  unfit  to  be  set  at  snch 
work,  which   the  appellants    knew,  but 
carelessly  and  nesHgently  so  engag^ed  blia. 
The  third  paragraph  alleges  the  employ- 
ment of  the  appellee  to  work  at  the  planer, 
his  youth  and  inexperience,  and  that  the 
appRllants  carelestily  and  negligently  left 
the    planer    uncovered   and    unguarded, 
and  carelessly  left  open  and  uncovered  cer- 
tain apertures  in  the  floor  at  the  rear  of 
the  planer,  which  were  used  to.  dispose  of 
shavings  from  the  lumber;  whereby  the 
appellee,  without    fault  in    himself,'  and 
while  in  the  line  of  duty,  stepped  iu  one  of 
said  apertures,  and  was  thrown  upon  and 
against    the    revolving   cylinder    ot    the 
planer,  and  so  infured  that  helost  bla  arm. 
Ther^  was  no  averment  in  the  third  para- 
graph that  the  appellants  failed  to  prop. 
6rly  instruct  the  appellee  of  the  haxards 
of  bis  employment,  or  that  he  was  unable 
to  comprehend  the  dangers  of  the  situa- 
tion, ou  account  of  his  ignorance,  inexperi- 
ence, or  immature  Judgment.    The  negli- 
gence complained    of  in  this  paragraph 
consisted  in  leaving  the  planer  uncovered 
and  unguarded,  and  the  ap(»rtures  in  the 
floor   unprotected.      These  defects   were 
patent  and  obvious,  and  must  have  been 
known  to  the  appellee  at  the  time  he  en- 
gaged  in  the  service  of  appellants.    A  serv- 
ant is  bound  to  know  what  is  open  to  ob- 
servation, and  can  be  ascertained  by  the 
ordinary  exercise  of  the  senses.    It  Is  well 
settled,  also,  that  a  servant,  In  hiscontract 
of  employment,  by  legal  implication  as- 
sumes all  of  the  risks ordinarilytncident  to 
the  service,  and  this  includes  all  nf  which 
he  has  notice,  and  all  that  are  patent  and 
obvious  to  him.    These  rules  of  law  ob- 
tain in  cases  of  the  employment  of  minors 
and   inexperienced     persons    as    well  as 
others.    Railway  Co.   v.  Adams,  105  Ind. 
151,5  N.  E.  Bep.  187;    Sullivan  v.  Manu- 
facturing Co..  113  Mass.  396.    This  para- 
^aph  of  complaint,  for  the  reasons  stated, 
cannot  be  upheld;  but  it  doen  not  neces- 
sarily follow  that  the  error  must  result  in 
reversing   the   Judgment.      We   are  con- 
vinced, by  the  reasons  advanced  by  coun- 
nel  for  the  appellee,  that  the  error  in  over- 
ruling the  demurrer  to  this  paragraph  re- 
sulted  In   no   harm    to   the    appellants. 
Where  a  demurrer  is  overruled   to  a  bad 
paragraph  of  a  complaint,  containing  one 
or  more  good  paragraphs,  it  will  be  pre- 
Buroed  harmful,  and  be  held  reversible  er- 
ror, unless  it  shall   afBrinatlvely   appear 
by  the  record  that  the  Judgment  rested  ex- 
clusively   upon    the     good     paragraphs. 
Carr  v.  Hays,  110  ind.  408, 11  N.  E.  Rep.  25. 
But  in   this  case,  the   instructions  were 
predicated  solely  upon  the  first  andsecoud 
paragraphs  of  complaint,   and    the  jury 
answered     35    Interrogatories,    covering 
nbout  every  fact  in  issue,  and  from  theue 
it  is  clear  that  in  reaching  the  general  ver- 
dict they  adopted  the  theories  of  liability 
declared   upon  in  the  first  and  second  par- 
agraphs exclusively;  so  we  must  hold  the 
error  harmless. 
Complaint  is  nex.t  made  of  the  action  of 


'  the  trial  court  in  permitting  a  witness  to 
testify  In  appellee's  behalf  to  a  conversa- 
titm  with  one  of  the  appellants  a  short 
time  after  the  Injury  occurred,  in  which  he 
promised  to  educate  the  appellee  and  fur- 
nish him  snitablQ  employment  when  be 
should  recover  from  the  injury.  Thecourt 
in  its  instructions  informed  the  Jury  that 
this  Evidence  was  incompetent,  and  should 
not  be  considered  for.  any  purpose;  conse- 
quently, if  any  error  was  committed  in 
admitting  it,  it  was  fully  cured  by  the  in- 
structions. 

The  following  instructions  were  request- 
ed by  the  appellants,  and  refused :  "  (1 )  If 
yoQ  are  satisfied  from  the  evidence  that, 
at  the  time  the  plaintiff  was  employed  by 
the  defendants,  they  or  either  of  them,  or 
one  Marion  Shaw  for  them,  warned  the 
plaintiff  that  the  planer  which  Injured  him 
was  dangerous,  and  that  he  must  keep 
away  from  the  same  while  it  was  run- 
ning, and  that  after  being  so  warned  the 
plaintiff,  in  violation  of  said  warning  and  ' 
instructions,  went  so  near  to  said  planer 
while  it  was  running  that  his  arm  was 
caught  in  said  planer  and  injured,  then 
yon  should  find  for  the  defendants. "  "  (3) 
If  you  find  from  the  evidence  that,  before 
the  plaintiff  was  put  to  work  at  the  plan- 
er, the  defendants  told  bim  the  planer 
when  running  was  dangerous,  and  in- 
strncted  bim  to  keep  away  from  the  same 
while  it  was  running,  and  that  afterwards 
the  plaintiff  was  injured  by  going  too  near 
the  planer  when  in  motion,  then  yon 
should  find  for  the  defendants."  "(5)  If 
the  plaintiff,  before  be  was  injured,  bad 
been  properly  warned  of  the  dangers  of  his 
position,  and  Instructed  to  keep  away 
from  said  planer  while  the  same  was  in 
motion,  and  afterwards  waM  injured 
through  his  own  carelessness,  in  going 
too  near  said  planer  when  the  same  was 
in  motion,  you  should  find  for  the  defend- 
ants." These  instructions  were  profterly 
refused.  The  first  and  third  do  not  state 
the  law  correctly,  as  applied  to  the  facts 
in  this  case.  It  was  proven  without  con- 
tradiction that  the  appellee  was  but  12 
years  of  age  at  the  time  he  was  Injured, 
and  that  he  had  worked  bnt  2%  days  for 
the  appellants,  and  was  wholly  inexperi- 
enced in  the  running  and  operation  of  the 
machinery  in  the  manufactory,  and  that 
he  was  employed  to  work  in  connection 
with  the  planer.  Dnder  these  circum- 
stances, it  cannot  be  declared  as  a  matter 
of  law  that  the  employers  absolved  them- 
selves from  responsibility  by  simply  telling 
the  appellee  of  the  dangerous  character  of 
the  machinery,  and  warning  liim  to  keep 
away  from  it  while  it  was  in  motion. 
They  knew  his  age  and  lack  of  experience, 
and  it  was  their  duty  to  have  so  graduat- 
ed their  Instructions  to  his  youth,  igno- 
rance, and  inexperience  as  to  have  enabled 
him  to  fully  understandandappreciatethe 
dangers  surrounding  him,  and  to  have 
placed  him,  with  reference  thereto,  in  sub- 
stantially the  same  relation  as  if  he  had 
been  an  adult.  Instructions  to  an  Inexpe- 
rienced servant  must  be  such  as  to  enable 
him  to  comprehend  the  dangers  of  his  sit- 
uation, and  appreciate  the  necessity  of 
adopting  prudent  methods  for  his  protec- 
tion.   Woods,  Ma«t.  &  .Serv.  $  860.    The 
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first  and  third  instractlons  leqoeBted  by 
appellants  fell  far  short  of  the  require- 
ments of  the  law.  No  particular  objec- 
tion can  be  urged  against  the  other  In- 
struction requested  and  refused.  It  stated 
the  law  correctly  to  the  extent  it  assunied 
to  go,  hot  the  propositions  contained  In  It 
wore  fairly  embodied  in  those  given,  so 
that  It  was  not  error  to  refuse  it. 

Among  the  Instructions    given  by  the 
court,  counsel  for  appellants  vigorously 
assail  the  following:    "  i'S%)  Persons  who 
employ  children  must  anticipate  the  ordi- 
nary behavior  ol  children,  and  must  take 
notice  of  their  lack  of  Jadgment,  and  must 
exercise  greater  care   towards   and   for 
them  than  is  required  by  law  to  be  exer- 
cised towards  and  for  adultpersons. "  "(8) 
It  id  an  actionable  wrong  for  a  person  to 
place  or  employ  a  child  of  such  immature 
judgment  as  to  be  unalile  to  comprehend 
the  danger  to  work  with  or  about  a  ma- 
chine of  a  dangerous  character,  likely  to 
produce  injury:  and  in  this  case.  If  you 
are  satisfied  t)y  a  preponderance  of  the  ev- 
idence that  tbedefendantsemployed plain- 
tiff at  and  about  a  machine  of  a  dangerous 
character,  and  one  likely  to  produce  Inju- 
ry, and  that  he  was  injured  while  working 
at  and  about  said  machine,  and  at  the 
time  of  his  Injury  he  was  of  such   imma- 
ture Judgment  as  to  be  unable  to  compre- 
hend the  dangerous  character  of  the  said 
machinery,   you  ought    to  find   for   the 
plaintiff. "    It  is  argued  that  theseinstruc- 
tions  wholly  ignore  the  question   of  con- 
tributory negligence,  and  are  therefore  er- 
roneous.   It  is  not  necessary  that  each  in- 
struction should  contain  the  whole  law  of 
the  case,  or  any  brunch  of  the  case,  with 
the  recognlaed  exceptions.    They  should 
all  be  considered  together,  ancj  construed 
with  reference  to  each  other.    If  an  in- 
struction contains  a  complete  statement 
of  a  proposition  of  law,  applicable  to  the 
facts  in  a  given  ease,  it  will  be  held  good 
as  part  of  a  series  containing  the  entire 
law  of  the  case.    The  subject  of  contribu- 
tory negligence  was  full;   and  clearly  ex- 
pounded in  other  instructions,  so  this  ob- 
jection is  not  tenable.    It  is  insisted,  fur- 
ther, that  these  instructions  arc  vicious, 
in  that  they  declare  it  to  be  an  actlouable 
wrong  to  employ  an  infant  In  a  danger- 
ous  position,  under   any   circumstances. 
They  do  not  bear  any  such  an  Interpreta- 
tion, and,  read  in  the  light  of  the  evidence 
and  in  harmony  with  the  other  instruc- 
tions, they  correctly  state  the  law.     It 
should  be  kept  in  mind  that  thecouplaint 
proceeds  upon  two  separate  and  distinct 
thei>riKH.    In  the  first  paragraph  the  lia- 
bility   of    appellants    is  predicated   upon 
their  alleged  negligence  in  the  employment 
of  the  appelleeiu  a  hazardous  undertaking, 
without  giving  him  sufficient  instructions 
to  enable  him  to  guard  against  the  dan- 
gers; while  in  the  second  paragraph  it  is 
alleged  thut  the  appellee  lacked  the  capac. 
Ity  to  understand  and  appreciate  the  dan- 
gers incident  to  the  service,  and  was  there- 
fore unfit  for  that  kind   of  work   and   the 
appellants  were  culpable  forengaging  him 
in  such  work,    knowing   his    Incapacity. 
The  Instructions  complained  of  are  perti- 
nent to  the  latter  theory.    The  law  recog- 
nizes the  right  of  a  master  to  employ  an 


Infant  in  a  hazardous  occopotion,  on  con- 
dition that  he  shall  furnish  such  Infant 
with  such  information  relative  to  the  per- 
ils of  his  situation  as   will  enable  him   to 
comprehend  the  dangers  and  understand 
how  to  avoid  them.    But  it  is  an  action- 
able vcrong  for  a  master  to  expose  in  a 
hazardous   employment    one   whom     he 
knows  to  he  lacking  in  capacity  to  under- 
stand   and   appreciate  the    dangers    snr- 
rounding  him,  however  much  he  may  have 
been  instructed.    A  contrary  rule  of  law 
would    be  egregiously  inhuman.     In  the 
case  of  Railway  Co.  v.  Adams,  supra,  the 
supreme  court  said  upon   this  question : 
"A  neglect  of  such  duties  may.  In  a  proper 
case,  the  servant  being  without  contribu- 
tory negligence,  render  the  master  liable, 
regardless  of  the  fact  that  be  may  have 
exercised  reasonable  care  In  making  and 
keeping  the  premises,  machinery,  and   ap- 
pliances in  a  safe  condition.    The  person 
employed  may  be  so  young,  inexperienced, 
and  Immature  in  Judgment  that  no  kind 
of  warning  and  instructiou  would  i-plieve 
the  master  from  responsibility  for  Injuries 
resulting  from  putting  him  at  a  hazardous 
and  dangerous  work. "    The  rule  is  stated 
thus  In  Shear.  &  R.  Neg.  (4th  Ed.)   S  219: 
"And  if  ho  [the  master]  knows,  or  In  the 
exercise   of  ordinary  care  and    sagacity 
would  have  known,  that  the  servunt  has 
not  capacity  enough  to  understand  the 
warning  and  appreciate  the  danger,   be 
will  be  liable  for  an  Injury  which  suchserv- 
ant  may  suffer  in  consequence,  if  continued 
at   such    work."    See,   also.   Coombs   y. 
Cordage  Co.,  102  Mass.  572;  Hamilton  v. 
Railroad  Co.,  64  Tex.  556;  Hayden  v.  Man- 
ufacturing Co.,  29  Conn.  548.    It  would  be 
extremely  difficult  to  formulate  an  arbi- 
trary rule  for  the  measurement  of  capacity 
in  such  cases;  but  it  may    be  safely   de- 
clared that,  to  Justify  a  master  In   the  em- 
ployment of  an  ignorant  and  inexperienced 
infant  in  a  hazardous  calling,  such  infant 
should  possess  at  least  sufficient  capacity 
to  understand  the  dangers  of  the  situa- 
tion, and  to  appreciate  the  importance  of 
heeding   prudent  warnings   for  his  own 
safety.    The  question  of  the  appellee's  ca- 
pacity in  this  case  was  properly  submitted 
to  the  Jury,  and  the  instructions  attacked 
by    the    appellants   were    not  erroneous. 
The  trial  court  refused  to  submit  to  the 
Jury  four  of  the  Interrogatories   requested 
by  the  appellants,  and  this  is  complained 
of.    In  so   far   as   these    Interrogatories 
sought  to  elicit  facts,  and  not  conclusions 
of  law,  they  were  fully  covered   and  an- 
swered in  the  35  submitted  by  the  court  at 
the  request  of  the  parties.    One  was  mod- 
ified by  the  court,  but  there  was  no  error 
in  this.    It  was  proper  for  the  court  to  re- 
vise and  modify  interrogatories'  offered  by 
the  parties  to  correspond  with  the  facl^ 
involved,  and  nothing  more  was  done  in 
this  instance.    Railway  Co.  v.  Worley,  107 
Ind.  320,  7  N.  E.  Rep.  216.    Several  inter- 
rogatories propounded  to  thejury  Inquired 
in  various  forms  if  the  appellee  >had  not 
been  instructed  before  he  was  Injured  rela- 
tive to  the  dangerous  character  of   the 
planer  and  other  machinery,  and  U  he  had 
not  been  warned  to  keep  away  from  such 
machinery  while  it  was  in  motion;  and 
the  Jury  answered  that  partial  instruction 
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and  waroirg  had  been  giren.  It  is  liuilst- 
ed  tbat  appellantB  bad  tbe  right  to  more 
«p«ciflc  aoRwers,  stating  to  what  extent 
tlie  appcilee  had  been  instructed  and 
warned.  If  the  court  erred  In  refusing  to 
require  more  specific  aoswerB  to  these  in- 
terrogatories, which  we  do  not  decide,  the 
OTor  was  harmless,  as  no  answers  that 
could  have  been  given  responsive  to  the 
gnestlons  would  have  controlled  the  gen- 
eral vertllct.  The  Jury  found  specially  that 
the  appellee  did  not  possess  sufflclent  ca- 
pacity to  understand  and  appreciate  the 
hazards  of  the  position  he  was  employed 
in ;  so,  in  any  event,  the  matter  of  instruc- 
tions would  not  have  exculpated  the  ap- 
pellants upon  that  theory  of  the  case. 
It  is  not  material  error  to  reject  an  inter- 
rogatory which,  however  answered,  will 
notcontrnl  the  general  verdict.  Railway 
Co.  V.  Pedlgo,  108  Ind.  481,  8  N.  E.  Rep.  027. 
We  have  considered  all  of  tbe  questions 
discussed  by  counsel  for  the  appellants, 
and  And  no  material  error  in  the  record. 
Judgment  affirmed,  with  costs. 


0  Ind.  App.  m> 

Smii.rt  v.  Dkweesb. 

{Appettate  Court  of  Indiana.  April  28, 1891.) 
Action  ros  Breach  or  Coira]u.oT— PLEASiKe. 
In  on  action  for  breacti  of  a  contract  to  rent 
land  to  plaintiff  he  sought  to  recover  the  value  of 
t^ree  acres  of  grass  Included  In  the  contract,  but 
used  by  defendant;  tbe  value  of  the  use  of  a 
bam,  likewise  included,  but  retained  by  defend- 
ant; and  the  value  of  twenty  acres  of  com  laud, 
and  six  acres  of  pasture  land,  which  defendant 
rented  to  another  person  in  violation  of  the  con- 
tract. Hdd,  that  these  are  separate  breaches  of 
an  entire  contract,  and  not  separate  causes  of  ac- 
tion, wbicb  defendant  Is  entitled,  under  Rev.  St 
Ind.  1881,  i  881,  to  have  stated  in  separate  para- 
graphs. 

Appeal  fom  circuit  court,  Decatur  coun- 
ty: S.  A.  BONNRR,  Judge. 

Tackett  A  Benaett  and  Ewlng  A  Ewlag, 
lor  appellant.    J.  8.  Scobey,  for  appellee. 

Rei.nhard,  J.  The  complaint  in  this  ae> 
tion  was  in  five  paragraphs.  The  appcl- 
lont,  who  was  the  defendant  in  the  circuit 
court,  made  a  motion  "to  require  the 
plaintiff  to  separate  tbe  several  causes  of 
action  stated  in  the  Orst  paragraph  of  his 
complaint  herein,  and  separately  number 
them,  as  required  by  law  "  This  motion 
was  overruled  by  the  court,  and  this  rul- 
ing constitutes  tbe  only  error  assigned 
and  discussed  in  this  court.  The  para- 
graph of  complaint  under  consideration 
was  a  declaration  upon  a  contract  tor  the 
rent  of  a  farm  from  appellant  to  appellee 
for  the  term  .  of  one  year,  with  the  privi- 
lege of  two  additional  years.  The  first 
Item  upon  which  the  appellee  seeks  to 
recover  U  the  value  of  three  acres  of  grass 
alleged  to  be  Included  in  the  rent  contract, 
but  which  it  is  averred  tbe  appellant  used 
for  grazing  and  pasturing  bis  cattle.  The 
second  item  was  for  the  use  of  a  barn, 
claimed  to  be  Included  in  the  rent  con- 
tract, but  which  the  complaint  charges 
was  retained  and  used  by  tbe  appellant, 
in  violation  of  bis  agreement.  The  third 
item  is  for  the  value  of  twenty  acres  of 
com  land,  which  the  appellee  claimed  was 
also  included  in  hfai  contract  for  rent,  but 


whicb  tbe  appellant  leased  to  some  other 
person,  and  thus  deprived  the  appellee  of 
its  use;  while  the  fourth  and  last  Item  is 
for  tbe  rental  value  of  six  acres  of  pasture 
land  which  the  complaint  avers  the  ap- 
pellant bad  failed  to  turn  over  to  appellee 
according  to  said  contract.  It  will  thus 
be  seen  from  the  statement  of  the  sub- 
stance of  these  different  items  for  which 
the  appellee  had  sued  in  this  paragraph, 
that,  while  these  averments  constitute  so 
many  different  breaches,  they  all  arise  ont 
of  and  are  directly  connected  with  one  and 
the  same  entire  contract.  The  appellant 
insists  that  the  court  should  have  ordered 
a  separation  under  Rev.  St.  1S81,  §  S81. 
Had  these  different  items  arisen  ont  of 
different  contracts,  or  were  they  predicat- 
ed upon  separate  and  distinct  acts,  the 
appellant's  contention  would  have  some 
merit.  But  where,  as  in  this  case,  all  the 
items  upon  which  a  recovery  Is  claimed 
are  alleged  breaches  of  tbe  same  contract, 
it  is  not  necessary  that  there  should  be  a 
separate  paragraph  for  each  item;  but  aU 
mny  be  embraced  in  one,  by  assigning 
each  item  as  a  separate  breach.  The  prac- 
tice in  such  cases  is  somewhat  similar  to 
that  in  actions  on  bonds  or  other  written 
contracts,  or  actions  for  libel  or  slander, 
where  each  breach  or  each  set  of  words  is 
separately  assigned  in  tbe  same  para* 
graph.  Sheetz  v.  Longlols,  69  Ind.  491; 
Mustard  v.  Hoppess,  Id.  824;  Scott  v. 
Hansheer,  94  Ind.  1;  Richardson  v.  State. 
66  Ind.  881:  Bliss,  Code  PI.  {  118 ;  Bender- 
nagle  v.  Cocks,  19  Wend.  206;  Secor  v. 
Sturgis,  16  N.  r.  548;  FlPh  v. Tank,  12  Wis. 
306;  Badger  v.  Tltcomb,  28  Araer.  Dec. 
611,  and  note,  16  Pick.  409.  No  injury  could 
possibly  result  to  the  appellant  from  tbe 
mling  of  the  conrt,  as  he  could  have  de- 
murred separately  to  each  breach,  had  he 
chosen  to  do  so.  Sheets  v.  Longlols,  su- 
pra.   Judgment  affirmed,  with  costs. 


a  Ind.  App.  22t) 
Wolf  t.  Nicrolson. 

(.Appellate  Cettrt  of  InHama.  April  20,  ISU.) 
Animals  Running  at  Lakob— IvpotrNoiNe. 
Animals  which  escaped  from  the  Incloiure 
in  which  the  owner  has  placed  them  for  the  par- 
pose  of  confining  them,  and  which  he  endeavors 
to  recover  when  he  learns  of  their  escape,  are  not 
animals  running  at  large,  within  the  meaning  of 
Act  Ind.  March  7,  1887,  (Acts  1887,  p.  88,)  which 
authorizes  supervisors  to  impound  animius  mn- 
ning  at  large  on  the  roads. 

Appeal  from  circuit  court,  Henry  coun- 
ty; W.  H.  Martin,  Judge. 

Broyyn  A  Brown,  for  appellant.  J.  H. 
Mellett,  for  appellee. 

Black,  C.  J.  This  was  an  action  by  tlie 
appellee  against  the  appellant  to  recover 
the  possession  of  14  cattle.  Tbe  appellee, 
being  tbe  owner  of  the  animals,  placed 
them  in  an  inclosed  pasture  on  his  farm  in 
the  morning.  They  escaped  and  wan- 
dered about  one  mile  away,  to  the  vicinity 
of  the  residence  of  the  appellant,  who  was 
road  supervisor  of  the  district.  During 
the  same  forenoon  tbe  appellant  saw  tbe 
animals  opon  tbe  highway,  and,  recognis- 
ing them  MS  the  property  of  his  neighbor, 
took  them  up,  impounded  them  upon  his 
own  farm,  and  notified   the  appellee  in 
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writing  of  the  taking  op  and  impounding, 
and  that  he  could  have  the  cattle  by  pay- 
ing the  appellant  what  the  stock  law  re- 
quired, and  requesting  the  appellee  to 
come  and  get  the  cattle;  the  notice  helng 
signed  l>y  the  appellant  In  biHoftlclal  char- 
acter aci  supervisor.  The  appellee,  about 
noon  of  the  same  day,  upon  receipt  of  the 
notice,  before  receiving  which  he  did  not 
know  o(  the  escape  ol  the  animals,  sent 
a  man  to  the  appellant  at  his  residence  to 
take  away  the  cattle.  The  messenger 
communicated  the  appellee's  demand  for 
the  animals,  but  the  appellant  refuxed  to 
surrender  them.  He  based  his  defense  In 
this  action  upon  the  provision  of  the  stat- 
ute of  March  7, 1887,  (Acts  1887,  p.  38,)  mak- 
ing it  the  duty  of  road  supervisors, 
upon  view  or  information,  to  cause  all 
horses,  males,  cattle,  etc.,  "found  running 
at  large  upon  the  roads,  commons,  or  an- 
inclosed  lands  within  their  respective  dis- 
tricts, which  are  not  authorized  to  run  at 
large  by  order  of  the  board  o! county  com- 
missioners,  as  by  law  provided,  to  be  im- 
pounded, and  such  other  proceedings  had 
as  required  by  the  provisions  of  chapter 
11  of  the  Revised  Statutes  of  1881,  being  an 
act  concerning  animals  running  at  large. " 
Animals  which  escape  from  an  inclosure 
wherein  they  have  been  placed  by  their 
owner  for  the  purpose  of  confining  them, 
and  which  he  endeavors  to  recover  when 
be  learns  of  their  escape,  cannot  be  re- 
garded as  animals  running  at  large  within 
the  meaning  of  this  statute.  McBrlde  v. 
Hicklln.  124  Ind.  409,  24  N.  E.  Rep.  755,  and 
cases  there  cited;  KInderv.  Gillespie,  63  111. 
88.    The  Judgment  is  affirmed,  with  costs. 

a  Ind.  App.  163)         

McKbndrt  et  ah  v.  Sinker,  Datib  ft  Co. 

(Appellate  Cau/rt  of  IndUana.    May  1,  1891.) 

App«al— Practicb— Revmw— Warbantt— Nbw 
Trial. 

1.  A  party  who  announces  his  intention  of 
reserving  special  questions  for  deolsion  on  ap- 
peal, as  allovred  by  Code  Ind.  %  680,  is  not  there- 
by precluded  from  proseouting  a  general  appeal 
raising  the  same  questions. 

3.  An  assignment  as  cause  for  a  new  trial  of 
the  giving  of  ''instructions  numbered  from  1  to 
9,  Inclusive,  and  in  giving  each  of  said  instruc- 
tions, "challenges  the  correctness  of  each  instruo- 
tion  severally. 

8.  In  an  action  for  the  alleged  breach  of  a 
warranty  implied  in  the  sale  of  a  boiler  for  a 
special  purpose,  where  the  plea  is  a  general  de- 
nial. It  Is  error  to  Instruct  the  jury  that  the  bur- 
den is  on  the  defendants  to  prove  that  the  unfit- 
ness of  the  boiler  was  not  caused  by  any  defect 
in  Its  construction. 

Appeal  from  superior  court,  tfarlon 
county;  L.  C.  Walker,  JndKe- 

A.  C.  Harris,  for  appellants.  Ayrea, 
Browa  &  Hnrvey,  for  appellee. 

Crumpackbr,  J.  McKendry  &  Krlby 
sued  Sinker,  Davis  ft  Co.  in  the  Marlon  su- 
perior court  for  damages  for  an  alleeed 
breach  of  warranty  implied  In  the  sale  of 
a  stea  m-ifeneratlng  boiler.  They  alleged 
In  their  complaint,  in  effect,  that  they 
were  en^aKed  in  operating  a  beading  fac- 
tory at  Muncle,  Ind.,  and  in  1887  they  pur- 
chased of  Sinker,  Davis  &  Co.,  a  corpora- 
tion engaged  in  raannfarturing  boilers  in 
the  city  of  Indianapolis,  Ind.,  a  boiler  to 


■npply  motive  power  to  their  said  head- 
ing factory.  That  said  boiler  was  bought 
for  a  specific  purpose,  which  was  known 
to  the  vendor  under  such  cireumstancea 
as  to  raise  an  Implied  warranty  of  Its  fit- 
ness and  adaptability  to  the  purpose  for 
which  it  was  bought.  It  was  delivered 
to  the  purchasers  at  theclty  of  Indianapo- 
lis, and  by  them  taken  to  Muncle,  and 
properly  set  up  in  their  factory,  and  ad- 
Justed  to  the  machinery  therein;  and  up- 
on a  fair  test  it  proved  to  be  unfit  for  the 
purposes  for  which  it  was  purcbasetd, 
and  tailed  to  fill  the  conditions  of  the  war- 
ranty. IsHues  wpre  Joined  by  the  general 
denial,  and  the  cause  was  tried  in  said 
court  in  special  term,  by  a  Jury,  and  a 
verdict  returned  in  favor  of  the  ptalntiffa 
below.  With  the  general  verdict  the  Jury 
returned  answers  to  a  series  of  interroga- 
tories submitted  to  them  under  the  dlree- 
tion  of  the  court,  at  the  request  of  the  par- 
ties. The  defendant  moved  for  a  new 
trial,  assigning  a  number  of  reasons  there- 
for, among  which  was  error  of  law  in  giv- 
ing to  the  Jury  instructions  numbered 
from  1  to  9,  inclusive,  and  in  giving  each 
of  said  instructions.  This  motion  was  de- 
nied by  the  court,  and  exceptions  were 
duly  saved,  and  Judgment  was  entered  up- 
on the  verdict.  All  of  the  Instructiona 
given,  with  the  exceptions  duly  indorsed, 
thereon,  and  signed  by  the  Judge,  were 
filed  and  made  part  of  the  record.  A  spe- 
cial bill  of  exceptions  was  prepared  and 
tendered  by  the  defendant,  reciting  wba't 
the  evidence  tended  to  prove,  and  the  de- 
fendant announced  to  the  court  its  inten- 
tion to  appeal  from  the  Judgment  under 
section  630,  Rev.  St.  1881,  saving  and  re- 
serving for  the  decision  of  the  appellate 
court  questions  arising  upon  the  excep- 
tions to  the  instructions  given,  and  espe- 
cially to  instruction  No.  5.  This  bill  of  ex- 
ceptions was  duly  signed  and  approved  by 
the  presiding  Judge,  and  made  part  of  tbe 
record.  The  whole  record,  thus  made  up, 
was  taken  before  the  superior  court  in 
general  term,  on  appeal,  and  the  only  error 
assigned  there  was  the  overruling  of  the 
motion  for  a  new  trial.  The  court  in  gen- 
eral term  reversed  the  judgmentforerrorlii 
giving  instruction  No.  6,  and  directed  a 
new  trial.  This  appeal  brings  before  us 
for  review  the  judgment  of  the  superior 
court  in  general  term,  ordering  a  new 
trial  of  the  cause. 

We  are  confronted  at  the  outset  with  a 
question  of  practice.  Counsel  for  appel- 
lants very  earnestly  Insist  that  the  record 
presents  no  question  for  decision,  and 
they  devote  considerable  space  to  the  dis- 
cussion of  appeals  under  section  6.30  of  the 
Code.  We  have  before  us  the  same  record 
that,  in  legal  contemplation,  was  before 
the  superior  court  in  general  term ;  and, 
if  no  question  was  properly  raised  by 
the  record,  it  follows,  as  a  matter  of 
course,  that  the  Judgment  of  the  general 
term  cannot  stand.  The  record  contains 
the  pleadings,  entries,  motion  for  a  new 
trial,  and  the  instructions,  and  properly 
presents  the  exceptions  to  the  instruc- 
tions, as  upon  a  general  appeal;  unless  we 
hold  that  when  a  party  announces  his  in- 
tention to  reserve  special  questions  for  de- 
cision, under  section  630,  he  is  thereby  pte- 
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claded  from  prosecntine  a  general  appeal 
raisin);  Ibe  aame  questions.  We  cannot 
BO  hold,  aa,  in  our  opinion,  section  630  is 
Bot  exclusive  in  its  purview;  and  one 
who  has  announced  his  intention  to  re> 
serve  questions  for  decision  upon  appeal, 
under  its  provisions,  may  at  any  time 
abandon  such  intention,  and  prosecute 
an  appeal  under  the  general  provisions  of 
the  practice  act,  and  have  decided  all  qoes* 
tlons  properly  raised  by  the  record.  In 
thlacase  the  record  presents  practically 
the  same  question,  viewed  as  a  general 
appeal,  as  would  have  been  raised  under 
the  provisions  uf  section  630,  if  the  bill  of 
exceptions  had  been  in  proper  foroi ;  so 
we  cannot  disregard  the  questions  con- 
tained in  the  record,  nor  decline  to  deride 
them.  We  do  not  decide,  however,  that 
these  questions  are  not  properly  before 
as  under  the  provisions  of  section  630,  as 
we  deem  it  unnecessary  to  discnsH  that 
■ubject.  because  the  record  raises  the  same 
matters,  viewed  as  a  general  appeal. 

Instruction  No.  5,  the  giving  of  whichre- 
Bulted  in  a  reversal  of  the  judgment  by  tlie 
court  in  general  term,  is  as  follows:  "If 
yon  should  And  from  the  evidence  in  the 
cause  that  the  boiler  in  question  was  pur- 
chased to  replace  another  boiler  in  the 
factory  of  the  plalntiOs,  and  that  the  fur- 
nace and  Its  attachments  in  which  the 
boiler  was  to  be  replaced  bad  been  used, 
and  this  one,  bought  of  the  defendant,  as 
tiet  or  placed  by  plaintiffs,  was  not  prop- 
erly constructed  and  suited  for  the  recep- 
tion of  this  boiler  bought  of  thedefendant, 
and  placed  therein,  if  it  was  ho  placed, and 
ix  was  the  improper  construction  of  the 
furnace  and  its  attachments  in  which  said 
boiler  was  set  or  placed,  and  not  any  de- 
fective  workmanship  in  the  making  of  the 
boiler,  that  produced  the  leakage  in  the 
boiler  and  its  unfitness  for  uw,  in  case 
of  such  finding,  your  verdict  should  be  for 
the  defendant;  bat  the  burden  is  upon  the 
defendant  to  prove,  by  a  preponderance  of 
the  evidence  in  the  cause,  that  the  leakage 
in  and  unfitness  of  the  boiler  for  use  was 
so  caused."  Counael  for  appellants  insist 
that  the  assignment,  as  a  cause  for  new 
trial,  of  the  giving  of  " instrnctlons  num- 
bered from  one  to  nine,  indosive,  and  In 
giving  each  of  said  instructions. "  does  not 
challenge  the  correctness  of  each  instruc- 
tion severally,  but  questions  the  whole  se- 
ries collectively ;  and,  if  any  one  was  cor- 
rect, the  motion  was  rightly  overruled  by 
the  special  term.  This  question  has  been 
settled  adversely  to  the  theory  of  counsel 
in  a  narol>er  of  decisions  of  the  supreme 
court.  City  of  Lafayette  v.  Larson,  78 
Ind.  867;  Nofslnger  v.  Reynolds,  52  Ibd. 
227.  The  objection  made  to  the  instruc- 
tion quoted  is  that  it  improperly  placed 
with  the  appellee  the  burden  of  proving 
that  the  unfitness  of  the  boiler  was  occa- 
sioned by  the  defective  furnace  and  at- 
tachments upon  which  It  was  placed  by 
the  appellants.  Considering  this  as  a  gen- 
eral appeal,  the  evidence  Is  not  before  ns, 
and,  if  the  instruction  would  have  been 
pertinent  to  any  supposable  evidence  that 
might  properly  have  been  adduced  undei 
the  issues  made  by  the  pleadings.  It  must 
be  upheld.  The  complaint  declares  upon 
an  alleged  breach  uf  a  warranty  Implied 


in  the  sale  of  a  boiler  for  a  special  pur- 
pose. The  boiler  was  sold  and  delivered 
to  the  appellants  in  the  city  of  Indianap- 
olis, with  the  nnderstanding  that  it  should 
be  taken  by  them  to  Muncie,  and  be  placed 
and  adjusted  in  their  heading  factory. 
The  engagement  of  the  appellee  was  that 
the  boiler  should  perform  the  work  for 
which  it  was  purchased,  if  properly  adjust - 
ed  and  fairly  tasted,  and  upon  its  failure, 
after  being  so  tested,  the  appellee  would 
be  liable  for  the  damages  resulting.  Agrl- 
cultnral  Works  v.  Phillips,  47  Ind.  259; 
Machine  Works  v.  Chandler,  66  Ind.  D75: 
Harvester  Co.  v.  Hartley.  81  Ind.  406.  It 
was  necessary  for  the  appellants,  in  order 
to  establish  a  liability  upon  the  warranty 
sued  upon,  to  prove  the  fact  of  the  war- 
ranty, the  proper  adjustment  and  fair  test 
of  the  boiler,  and  its  failure  to  fitly  per- 
form the  work  it  was  warranted  to  do. 
The  general  denial  put  allot  these  ques- 
tions in  issue,  and  the  burden  of  proving 
them  was  originally  with  the  appellants, 
and  it  Is  impossible  to  conceive  of  any  con- 
dition of  facts  pertinent  to  the  Issues  that 
would  change  the  burden  to  the  appellee. 
In  the  case  of  Fay  v.  Burdltt,  81  Ind.  433, 
it  was  said :  "  Where  the  issue  is  formed 
by  the  averment  of  facts  on  one  side,  and 
a  denial  on  the  other,  and  the  evidence  is 
confined  to  the  .inquiry  whether  the  facts 
averred  were  triie.it  is  plain  that  the  tech- 
nical burden  of  proof  remains  throughout 
the  trial  with  the  party  who  affirms;  but 
where,  under  the  isaues  so  formed,  it  is 
competent  for  the  defendant,  besides  dis- 
puting the  plaintiff's  case,  to  admit  it,  and 
prove  other  facts  in  avoidance,  as,  foriu- 
Htance,  in  cases  before,  or  which  originated 
lierore.  Justices  of  the  peace,  and  in  actions 
for  the  recovery  of  possession  of  property, 
real  or  personal,  there  may  be  clearly  a 
shifting  of  the  burden  of  proof."  This  doc- 
trine finds  strong  support  in  the  cases  of 
Hayes  v.  Fitch,  47  Ind.  21.  and  Melkel  v. 
State  Sav.  Inst.,  36  Ind.  855.  The  instrnc- 
tlon  under  consideration  waR  erroneous, 
as  applied  to  the  facts,  and  no  evidence 
could  have  been  adduced  under  the  issues 
that  would  have  made  it  proper.  It  fol- 
lows that  the  superior  court  in  general 
term  did  not  err  In  ordering  a  new  trial  of 
the  cause.  The  Judgment  IsafiBrmed,  with 
coats. 

(1  Ind.  A.  268) 

Cbow  v.  Brunson. 

(AppOtaU  Court  vf  VnOiama.    Vaj  1, 189L) 

Nbw  TriaI/ — Nbwlt-Discovehbd  EvmsNoa — Ap- 
peal—Review. 

1.  Admissions  made  by  the  successful  party 
after  the  trial  do  not  oonstitatenewly-diaoovered 
evidence. 

2.  The  refusal  to  grant  a  new  trial  on  the 
ground  of  newly-discovered  evidence  Is  not  as- 
signable as  error  where  the  bill  of  exceptions 
does  not  profess  to  contain  all  the  evidence. 

Appeal  from  circuit  court,  Tipton  coun- 
ty ;  Dan  Wacoh,  Judge. 

Clifford  &  Flppen,  for  appellant.  J.  A. 
Swoveland,  for  appellee. 

Black,  C.  J.  Counsel  for  the  appellant 
have  presented  only  the  question  whether 
the  court  erred  in  overruling  appellant's 
motion  for  a  new  trial,  and  the  only  spec- 
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ideation  iu  the  motion  diacoasud  is  one 
profesBlng  to  aasi^  newly-discovered  evi- 
dence. Tbe alleged  new  evidence  consisted 
ot  admlasionB  of  tbe  appellee,  made  after 
tlie  trial.  Snob  evidence  does  not  consti- 
tute newly-discovered  evidence  within  the 
meaning  of  tbe  statute.  Sullivan  v. 
O'Conner,  77  Ind.  149;  Stanley  v.  Feeples, 
13  Ind.  232.  There  is  in  tbe  record  a  bill 
of  exceptions  containing  evidence.  It  is 
followed  in  tbe  bill  by  these  words:  "The 
foregoing  evidence  being  all  the  evidence 
that  was  given  by  tbe  defendant  in  Bap- 
port  of  the  soundness  ot  tbe  horse's  eyes 
In  controversy."  To  present  to  this 
court  the  qaeetion  whether  a  new  trial 
should  have  been  .  granted  upon  the 
ground  of  newly-discovered  evidence  the 
record  shonid  show  that  it  contains  all 
the  evidence  given  on  the  trial.  Cones  v. 
Ryman,9  Ind. 277;  Walpole  v.  Atkinson,  1& 
Ind.  434;  Larrimore  v.  Williams,  SO  Ind. 
18;  Sanders  v.  Loy,  46  Ind.  229;  Jackson 
V.  Fowler,  63  Ind.  85.  See,  also,  Kltch  ▼. 
Oatis,  79  Ind.  96;  HInes  v.  Driver,  100  Ind. 
S16.    Thejudgment  is  affirmed,  with  costs. 


0-  Ind.  App.  180) 

Pennsylvania  Co.  v.  ZwicK. 

(Appellate  Court  of  Indiana.    May  8, 1881.) 

tUsLooAjs  Companies— STOoK-KJujNa—PixADiKa 
— Pknciito  Tbaok. 
In  an  aotion  against  a  railroad  company 
for  killing  a  cow,  which  entered  upon  the  track 
at  a  point  where  It  should  have  been  securely 
fenced,  but  was  not,  an  answer  which  recites  a 
great  many  evidentiary  facta  to  show  why  the 
road  was  not  fenced,  but  does  not  aver  ttiat  the 
road  could  not  have  been  fenced  at  that  point 
without  interfering  with  the  rights  of  the  public 
or  the  free  use  of  the  tracks  by  the  company  or 
Jeopardizing  the  safety  of  its  servants,  is  demnr- 
rable. 

Appeal  from  circuit  court,  Bartholomew 
county;  N.  R.  Keyes,  Judge. 

&  Stanslfer,  for  appellant.  Jobu  C.  Orr, 
tor  appellee. 

Cbumfackkr,  J.  Zwick  sued  the  Penn- 
sylvania Company  under  the  statute  for 
killing  a  cow  In  Bartholomew  county, 
which  entered  upon  the  railroad  track  and 
was  killed,  at  a  point  where  the  compa- 
ny's railroad  ought  to  have  been  securely 
fenced,  but  was  not.  An  answer  in  one 
paragraph  was  filed  to  the  com  plaint,  and 
a  demurrer  was  sustained  thereto,  and 
tbe  appellant  excepted,  and,  refusing  to 
further  plead,  Judgment  was  rendered  In 
favor  of  the  appellee  for  tbe  value  ot  the 
cow. 

The  only  error  assigned  here  is  in  sus- 
taining the  demurrer  to  the  answer.  The 
answer  is  as  follows:  "The  defendant,  for 
answer,  says  that  said  cow  got  on  the 
track  ot  defendant's  railroad  and  was 
killed  within  the  corporate  limits  of  the 
town  of  Taylors vllle;  that  the  Madison 
and  Indianapolis  Railroad  Company,  own- 
ing tbe  road  running  north  and  south 
through  said  town,  and  the  JeffersonviUe 
Railroad  Company,  owning  another  rail- 
road running  parallel  with  and  56  feet  east 
from  tbe  other  road  through  said  town, 
the  said  two  companies,  more  than  ten 
years  ago,  consolidated,  and  became  one 
corporation  to  own  and  operate  said  two 


railroads  by  the  oame  ot  the  Jefferson- 
viUe, Madison  and  Indianapolis  Railroad 
Company,  and  immediately  thereafter  the 
owner  company  took  up  tbe  track  of  tbe 
Madison  and  Indianapolis  Railroad,  ex- 
cept in  and  through  said  Taylorsville, 
and  said  track  in  said  town  is  used  in 
switching  and  storing  cars  for  tbe  hual- 
ness  of  TaylorsviUe  of  defendant,  who  is 
lessee  of  said  railroad;  that  a  street 
crosses  said  railroad  about  tbe  center  of 
said  town,  and  the  depot  of  said  railroad 
is  on  said  street,  between  said  two  tracks; 
that  said  old  track  extends  south  from 
said  street  949  feet.  On  the  main  track 
there  is  a  cattle-guard  825  feet  south  of 
said  street,  and  from  it  south  said  main 
track  is  securely  fenced ;  the  fence  on  the 
west  side  of  the  main  track,  next  to  the 
old  track,  being  26  feet  therefrom ;  and  tbe 
main  and  said  old  track  are  not  otherwise  < 
fenced  from  said  street  south.  About  mid- 
way between  said  street  and  cattle-guard 
a  connecting  track  puts  out  from  said  old 
track,  and  connects  with  the  main  track 
at  said  cattle-guard,  which  counecttne 
track  is  used  In  transferring  cars  to  and 
from  said  main  track  and  old  track;  and 
that  part  of  said  old  track  south  of  the 
north  end  of  said  connectdng  track  is  and 
has  been  all  tbe  time  used  for  storing  care 
thereon,  to  be  loaded  and  unIoade<i,  and 
to  stand  there  until  removed  therefrom  in 
the  course  ot  defendant's  business  at  said 
TaylorsviUe.  There  is  a  way  along  the 
west  side  ot  said  old  track  all  the  way, 
used  all  the  time  by  the  public  and  for 
loading  and  unloading  cars  on  said  old 
track.  Said  cow  got  on  said  track  and 
was  killed  north  of  said  cattle-guard.  She 
got  on  from  the  west  side  of  said  old 
track,  at  some  point  between  said  street 
and  the  south  end  ot  said  old  track.  A. 
map  of  tbe  locality  is  1(8  follows."  Then 
follows  a  diagram,  showing  the  location 
ot  the  station-house,  tracks, switches,  etc. 
We  are  not  favored  with  a  brief  upon  the 
part  of  the  appellee,  but  infer  from  the  ar- 
gument of  appellant's  counsel  that  tbe 
trial  court  held  the  answer  InsufHcient  be- 
cause It  did  not  aver  that  the  railroad 
could  not  have  been  fenced  at  the  point 
where  the  cow  entered  upon  it  without  in- 
terfering witli  the  rights  ut  the  public  or 
tbe  free  use  of  the  tracks,  switches,  and 
station  ground  by  the  appellant,  or  Jeop- 
ardizing the  safety  of  servants  engaged  in 
operating  the  railroad.  It  is  insisted 
very  earnestly  on  behalf  of  appellant  that 
all  of  these  facts  are  deducible  from  tbe 
facts  contained  in  the  answer,  and  that  It 
is  the  duty  ot  this  court  to  make  such 
deductions,  and  pronounce  the  law  upon 
tbe  facts  thus  ascertained.  Where  facts 
are  sufficiently  pleaded  it  is  the  duty  of 
the  court  to  proclaim  the  law  applicable 
to  them,  and  declare  the  rights  and  liabili- 
ties *of  the  parties  upon  such  facts.  But 
it  is  the  office  of  a  pleading  to  assert  ulti- 
mate or  Issuable  facts,  which  alone  can 
call  into  exercise  thefunctionaof  the  court 
to  make  the  application  of  the  law.  and 
not  mere  matters  of  evidence  from  whicb 
such  facts  may  be  Inferred.  It  is  some- 
times qultedlfficult  to dlstinguisb between 
issuablefactsand  evidential  facts:  but  wa 
are  embarrassed  by  no  such  difficulty  iu 
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determining  the  quality  of  the  matter 
contained  in  the  anevirer  in  this  case,  for 
It  laplalnly  apparent  that  the  greater  t>or- 
tlon  nf  It  conaiatB  of  mere  recitals  of  evi- 
dence. It  Is  an  elementary  role  of  coin- 
mon-law  pleading,  universally  recognized 
and  applied,  that  pleadings  must  contain 
altimate  facta, and  not  evidence;  and  this 
rule  became  and  is  a  part  of  our  sytitem 
>f  code  pleading.  Avery  v.  Dougherty, 
102  Ind.  448,  2  N.E.  Rep.  128;  Railway  Co. 
V.  Johnson,  96  Ind.  40;  Allen  ▼.  Frazee,  86 
Ind. 283:  Boyd  v.Olvey.  82  Ind. 294;  Bliss, 
Code  PI.  §  206.  It  is  occasionally  the  func- 
tion of  this  court  to  draw  Inferences 
from  Items  of  evidence,  and  declare  the 
law  upon  the  Inferences  thus  drawn ;  but 
that  function  never  can  be  called  Into  ac- 
tion where  the  question  relates  to  the 
sufficiency  of  pleadings,  however  conclu- 
sive the  evidential  or  probative  facta  may 
be.  In  this  case  the  demurrer  admitted 
the  truth  of  only  auch  facts  as  were  cor- 
rectly contained  in  the  answer,  and  in  es- 
timating the  legal  force  of  the  answer  all 
matters  of  evidence  must  be  eliminated 
from  it.  Our  conclusion  is  that,  purged 
of  the  mere  recitals  of  evidence,  the  answer 
fails  in  several  essential  particulars  to 
state  a  cause  of  defense,  and  the  demurrer 
to  it  was  rightly  sustained.  The  judg- 
ment is  affirmed,  with  costs. 


PBNN8TI.VANIA  CO.  V.  CiOOK. 

(AppellcOe  Court  of  Indiana.    May  S,  1891.) 

Appeal  from  ciroait  court,  Bartholomew  coanty; 
N.  R.  ECetes,  Judge. 

S.  Stan»Ver,  for  appellant.  Johi\  C.  Orr,  for 
appellee. 

Crdupacebb,  J.  In  this  case  the  same  question 
is  raised  for  decision  in  the  same  manner  as  that 
which  was  considered  and  decided  by  this  court 
in  Pennsylvania  Co.  v.  Zwick,  ante,  508,  and  upon 
the  authority  of  that  case  the  Judgment  in  this 
case  is  afBrmed,  with  ooets. 


PBHSBrLVAiaA  Co.  V.  Hatwobth. 
(AppeUate  Court  of  Indiana.    Hay  3, 1891.) 

Appeal  fromolrcuit  court,  Bartholomew  connQr; 
H.  R.  Keyes,  Judge. 

S.  Staneifer,  for  appellant  -JoTwi  C.  Orr,  for 
appeUee. 

Cbdmpaokbb,  J.  This  case  preseuta  for  decis- 
ion the  same  question  in  the  same  manner  as  that 
which  was  considered  and  decided  by  this  coxirt 
in  Pennsylvania  Co.  v.  Zwlck,  ante,  508,  and  up- 
on the  authority  of  that  case  the  Judgment  herein 
i»  afUrmed,  with  costs. 


(1  Ind.  A.  275)      , 

McDonald  v.  Huestis  et  ah 
(AppeUate  Court  of  Indiana.    May  1, 1891.) 

NbOOTIABLB  InSTBUMBITTS — BUXBTT. 

Defendant  signed  as  surety  a  note  which 
bore  interest  from  date,  and  which  provided  for 
the  payment  of  attorney's  fees,  and  the  payee 
agi^d  in  writing  that  defendant  sbould  "not  lie 
bound  for  interest,  but  for  the  principal  alone. " 
Held,  that  said  agreement  did  not  relieve  defend- 
ant from  liability  for  attorney's  fees  or  for  in- 
terest after  maturity.   ~ 

Appeal  from  superior  court,  Allen  coun- 
ty; A.  A.  Cbapin,  Judge. 


Bell  A  Monis,  for  appellant.  Colerick  & 
Oppeabeim,  for  appellees. 

New,  J.  This  was  an  action  by  the  ap- 
pellees, Huestis  &  Hamilton,  against  the 
appellant  and  one  Marion  A.  Webb.  The 
complaint  was  on  five  promissory  notes, 
each  of  date  May  2,  1887,— the  first  due  in 
10  months;  the  otiiers  at  successive  dates 
thereafter,  30  days  apart,  with  7  per  cent, 
interest  from  date  until  paid,  with  attor- 
ney's fees, — executed  by  the  appellant  and 
said  Webb  to  the  appellees.  The  appellant 
answered  separately  for  himself  as  to  so 
much  of  the  complaint  as  sought  to  re- 
cover interest  and  attorney's  fees.  It  is 
alleged  in  the  answer  that  the  notes  sued 
on  were  of  a  series  of  20 notes, given  at  the 
same  time  for  950  each.-wherein  said  Webb 
was  principal  and  the  appellant  surety. 
That  as  a  part  of  the  same  transaction  In 
which  the  notes  were  given,  and  to  induce 
the  appellant  to  sign  the  same  as  surety, 
the  appellees  executed  to  the  appellant  a 
writing  as  follows:  "Fort  Wayne,  May 
2d,  1887.  This  memoranda  is  to  show 
that  upon  the  twenty  notes  this  day  exe- 
cuted to  us  by  M.  A.  Webb,  and  Ronald  T. 
McDonald,  as  his  surety,  McDonald  shall 
not  be  bound  to  us  for  interest,  bu  t  for 
the  principal  alone;  said  notes  being  for 
fifty  dollars  each,  and  due  in  successive 
dates,  of  twenty  days  apart.  Huestis  & 
Hamilton.  By  Montgomery  Hamilton." 
A  reply  was  Hied  to  the  answer,  and  a  de- 
murrer thereto  overruled,  and  exception 
taken.  At  the  request  of  the  appellant, 
the  court  made  a  special  finding  of  facts, 
with  statementof  conclusions  of  law  there- 
from, as  follows:  "(1)  That  the  defend- 
ants execut  d  and  delivered  the  several 
notes  herein  sued  upon,  and  the  same 
were  signed  by  said  McDonald  as  surety 
for  his  co-defendant,  Webb,  and  upon  no 
other  consideration ;  that  said  notes  are 
due  and  wholly  nnpald.  (2)  That  con- 
temporaneously with  the  execution  of  said 
notes,  and  as  a  part  of  such  transaction, 
the  said  plaintiffs  executed  and  delivered 
to  said  McDonald,  to  induce  him  to  sign 
said  notes  as  surety,  their  agreement  In 
writing,  which  is  in  the  words  and  figures 
following:  [Here  follows  the  agreement 
contained  in  the  answer,  and  already 
given.]  (8)  That  the  reasonable  attor- 
ney's fees  for  bringing  suit  on  said  notes 
are  of  the  value  and  worth  of  ten  per  cent, 
of  the  principal  and  interest  now  due 
thereon.  (4)  That  the  amount  now  due 
on  said  notes,  including  Interest  nt  seven 
per  cent,  from  the  date  thereof,  is  t'\yo 
hundred  and  elghty-flve  dollars  and  nine- 
ty-seven cents,  and  the  attorney  fee  for 
the  collection  of  the  same  Is  worth  twen- 
ty-eight dollars  and  fifty-nine  cents,  mak- 
ing in  all  the  sum  of  three  hundred  and 
fourteen  dollars  and  flfty-stx  cents.  (6) 
That  the  amount  now  due  on  said  notes, 
including  interest  at  six  per  cent,  from 
the  maturity  of  each  note  to  the  present 
time,  is  two  hundred  and  fifty-eight  dol- 
lars and  thirty-three  cents,  and  the  attor- 
ney fee  for  the  collection  of  the  same  is 
worth  the  sum  of  twenty-five  dollars  and 
eighty-three  cents,  making  in  all  the  sum 
of  9284.16."  Upon  the  foregoing  facts, 
conclusions  of  law  are  stated  by  the  court 
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as  follows:  "(1)  Platntlffn  are  entitled  to 
recover  judgraent  against  said  defendant 
Marlon  A.. Webb,  aa  principal,  the  sum  of 
three  hundred  and  fourteen  dollars  and 
flfty-six  »;ent«,  without  any  relief  from  val- 
uation or  appraisement  laws.  (2)  The 
plaintiffs  are  entitled  to  recover  judgment 
against  the  defendant  Bonald  T.  McDon- 
ald, as  surety  for  said  Webb,  the  principal 
sum  of  two  hundred  and  fifty  dollars,  with 
six  per  cent,  interest  on  each  note  from 
the  date  of  Its  maturity,  and  the  further 
sum  of  twenty-five  dollars  and  eighty- 
three  cents  attorney's  fees,  malting  in  all 
the  sum  of  two  hundred,  and  eighty-four 
dollars  and  sixteen  cents,  without  any  re- 
lief from  valuation  or  appraisement 
laws."  To  the  conclusions  of  law  the  ap- 
pellant McDonald. excepted.  Webb,  the 
principal,  declined  to  join  in  the  appeal. 
Judgment  was  rendered  upon  the  facta 
specially  found,  in  conformity  with  the 
conclusions  of  law.  The  appellant  ques- 
tions, by  a  proper  assignment  of  error, 
the  conclusions  of  lawstated  by  the  court, 
so  far  as  be  is  made  thereby  liable  for  in- 
terest on  the  notes  sued  on  after  their  ma- 
turity, and  attorney's  fees. 

The  notes  sued  on  and  the  "  memoran- 
da" having  been  executed  at  the  same 
time,  and  in  relation  to  the  same  subject- 
matter,  as  shown  by  the  special  finding  of 
the  court,  should  be  construed  together. 
It  Is  beyond  dispute  that  the  notes  and 
"memoranda,"  so  far  as  they  affect  the 
appellant,  must  be  considered  as  forming 
one  contract.  Counsel  In  the  case  do  not 
differ  on  that  point,  nor  is  there  any  con- 
troversy between  tbeni  about  the  execu- 
tion of  the  notes  and  the  facts  found  by 
the  court.  We  do  not  thinic  the  court 
erred  in  its  conclusions  of  law  as  to  the 
liability  of  the  appellant.  The  liability  of 
the  appellant  mast  be  measured  by  the 
terras  of  his  contract.  That  sureties  are 
in  some  respects  favorites  of  the  luw,  and 
have  «  right  to  stand  upon  the  very  terms 
of  their  contracts,  is  well  settled;  but  it 
is  just  as  well  settled  that  they  are  bound 
by  their  contracts,  and  that  their  con- 
tracts, like  those  of  other  persons,  must 
be  given  a  reasonable  interpretation  In  ac- 
cordance with  the  established  rules  of  con- 
stractlon.  The  rule  which  requires  that 
sureties  shall  not  be  bound  beyond  the 
terms  of  their  engagements,  does  not  re- 
qnire  nor  auchorico  a  forced  and  unrea- 
sonable construction  of  their  contracts, 
with  a  view  of  relieving  them.  Irwin  v. 
Kilbum,  104  Ind.  118,  8  N.  E.  Rep.  65(i; 
Plow  Co.  V,  Walmsley.  110  Ind.  242.  11  N. 
E.'Rep.  ^2.  It  is  a  leading  rule  in  the  con- 
struction of  contracts  that  written  con- 
tracts shall,  it  possible,  be  so  interpreted 
as  to  carry  out  what  the  parties  meant; 
and,  to  the  end  that  this  result  may  be  at- 
tained, "every  clause  and  every  word  of  a 
contract  should,  when  possible,  have  as- 
signed to  it  some  meaning,  and  a  harmoni- 
ous whole  be  made  to  appear;  for  so  the 
parties  plainly  inteuded,  nor  especially 
would  they  willfully  insert  in  their  non- 
tract  a  mere  idle  provision. "  Bish.  Cont. 
§  679;  Irwin  v.  Kilburn,  supra.  As  we 
hiave  already  said,  the  notes  sued  on  and 
"memoranda"  or  writing  executed  by 
the  appellees  must  be  treated  as  forming 


the  contract  between  them  and  the  appel- 
lant. In  this  contract  was  an  absolute 
promise  by  the  appellant  to  pay  the  prin- 
cipal of  the  notes  at  the  maturity  thereof. 
The  undertalcingand  obligation  to  so  pay 
was,  as  between  the  appellees  and  the  ap- 
pellant, just  as  binding  and  uucooditlonui 
on  the  part  of  the  latter  as  on  the  part  of 
Webb,  the  principal  on  the  notes.  It  must 
be  assumed,  and  should  not  be  lost  sight 
of,  that  this  was  distinctly  in  the  minds  of 
the  appellees  and  the  appellant  in  fixing 
other  parts  of  tho  contract.  If  the  appel- 
lant was  to  be  bound  for  the  principal 
alone,  it  was  for  the  payment  of  the  prin- 
cipal as  he  contracted  to  pay  it,  to -wit, 
when  the  notes  became  due.  When  the 
appellees  executed  the  memoranda,  which 
is  a  part  of  the  contract  between  them 
and  the  appellant,  it  was  not  necessary 
that  the  latter  should  be  reminded  or  ad- 
monished that  be  was  to  pay  the  principal 
of  the  several  notes  at  certain  definite  and 
stated  times;  the  contract  was  declaring 
this  all  the  while.  It  is  unreasonable  to 
suppose  that  with  the  promise  of  the  ap- 
pellant to  pay  at  a  certain  time,  and  with 
the  expectation  and  desire  on  the  part  of 
the  appellees  that  It  should  be  so  paid, 
that  it  was  nevertheless  the  intent  and 
nnderstandlngof  the  parties  that,no  mat- 
ter how  much  delay  in  payment  there 
might  be,  nor  what  the  circumstances  at- 
tending the  delay  after  maturity,  the  ap- 
pellant should  only  pay  the  principal. 
Tho  terms  of  the  contract  do  not  require 
such  an  interpretation.  It  is  more  rea- 
sonable to  bold  that,  inasmnch  as  It  was 
the  contract  and  expectation  of  the  par- 
ties that  the  notes  should  be  paid  at  ma- 
turity, the  interest  which  they  were  con- 
tracting about,  and  which  the  appellant 
was  not  to  be  required  to  pay,  was  that, 
and  that  only,  which  the  notes  would 
bear  from  their  date  to  their  maturity. 
The  appellees  were  not  to  pay  interest  for 
that  period,  while  the  principal  was  to 
pay  interest  from  the  date  of  the  notes. 
This  was  a  favor  or  discrimination  in 
favor  of  the  appellant  that  may  naturally 
and  reasonably  have  operated  as  an  induce- 
ment to  the  appellant  to  become  surety. 
The  notes  sued  on,  we  are  informed  by  the 
appellant's  answer  to  the  complaint,  are 
of  a  series  of  20  notes  for  $f>0  each,  and  all 
alike,  as  we  infer  from  the  averments  in 
the  answer,  except  as  to  the  time  of  pay- 
ment. The  "memoranda"  related  to  all 
the  notes.  The  notes  named  lu  the  com- 
plaint all  provide  tor  the  payment  of  at- 
torney's fees,  and  It  is  a  reasonableinference 
that  the  same  was  true  of  the  other  15 
notes.  If  it  was  the  intention  of  the  par- 
ties that  in  no  event  was  the  appellant  to 
be  liable  for  anythlngexcept  the  principal, 
why  did  be  not  require  an  exemption  for 
himself  from  tho  payment  of  attorney's 
fees,  especially  as  he  was  only  surety,  and 
when  there  were  so  man.y  notes  and  the 
aggregate  amount  considerable.  The  con- 
struction we  have  Klven  the  contract  gives 
to  every  word  and  clause  in  it,  as  we  be- 
lieve, a  meaning  that  is  reasonable,  and 
in  all  respects  consistent  with  the  settled 
rales  of  construction.  The  assignment  of 
error  because  of  the  overruling  of  the  ap- 
pellant's demurrer  to  the  reply  we  pass 
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wltbodt  notice.  It  U  not  discuaaed  In 
brief  of  counBel  for  appellant.  Error 
whlcb  is  not  dtscaiwed  by  tbe  party  as- 
fAgaing  It  is  waived.  Tbe  Judgment  la  af- 
firmed, with  costs. 


(1  Ind.  App.  3SS)  . 

Taooart  t.  Tetannt. 

(Appellate  Court  of  Indiana.    Hay  1, 1S91.) 

ezecutobs  and  administbjltora — claims  aoaixst 
Estates — ^Masteb  aito  Sibtant  —  Luutations 

— StATCTB  0»  FbaUDS. 

1.  Under  Rev.  St  Ind.  1881,  |  2310,  which 
pvovidea  that  the  bolder  of  a  claim  against  a  de- 
cedent "shall  file  a  succinct  and  definite  state- 
ment thereof, "  a  stat^nent  for  work  and  labor, 
which  state*  that  the  services  were  rendered,  for 
whom  and  by  wtwan  rendered,  the  nature  and  ex- 
tent and  value  of  the  services,  together  with  an 
^davit  that  the  amount  stated  is  ]usUy  due  and 
owing  to  the  claimant,  is  sufBclent 

8.  If  any  part  of  the  claim  is  sulBcient,  the 
statement  cannot  be  held  bad  on  appeal,  althoTif;h 
it  contains  some  items  that  are  not  properly 
stated. 

8.  Tlie  administrator  need  not  be  formally 
made  a  party  to  such  statement  or  named  there- 
in, espedally  tvhen  he  appears,  and  contests  tbe 
claim. 

4.  cruder  Elliott's  Bnpp.  Ind.  |  886,  which 
provides  that  such  statement  shall  set  forth  all 
credits  to  whioh  the  estate  is  entitled,  and  shall 
be  aooompaoied  by  afBdavit  that  the  claim,  after 
deducting  all  credits,  set-offs,  and  deductions,  is 
Justly  due,  and  wholly  unpaid,  an  affidavit  which 
states  "tnat  the  above  account  is  correct,  that  no 
payments  have  been  made  thereon  except  the 
credits  therein  given,  and  that  the  balance  shown 
in  said  account  is  Justly  due  and  owing, "  is  suiB- 
eient. 

6.  Where  such  a  elatm  has  been  properly 
verilied,  the  acceptance  of  an  additional  state- 
ment of  the  claim,  filed  tifterwards  in  open  court, 
with  leave  first  obtained,  is  no  reason  for  revers- 
ing a  Judgment  for  the  claimant,  though  the  ad- 
ditional statement  is  not  verified. 

6.  Where  services-  are  rendered  upon  an  oral 
promise  to  make  ample  provision  for  the  servant 
by  will,  and  the  master  diestrithout  making  such 
provision,  the  servant  may  recover  from  the  es- 
tate tbe  value  of  his  services  upon  a  qiumtam 
meruit,  though  the  promise  itself  is  within  the 
statute  of  frauds. 

7.  Decedent  was  worth  more  than  1400,000. 
She  was  in  poor  health,  and  her  family  consisted 
of  herself  and  ber  insane  son.  Flaintifl  spent  all 
her  time  taldng  core  of  decedent  and  her  son, 
and  broke  oft  an  engaRement  of  marriage  in  or- 
der to  do  so.  Bhenad  entire  control  of  dece- 
dent's house.  Several  witnessestestified  that  her 
services  were  worth  9100  per  month.  Held,  that 
a  verdict  for  that  amount  was  sustained  by  the. 
evidence. 

8.  Where  services  sre  rendered  under  an 
agreement  which  does  not  fix  any  certain  time 
for  payment,  the  statute  of  limitations  will  not 
begin  to  run  until  the  services  are  ended. 

9.  Where  a  claim  against  an  estate  is  submit- 
ted to  a  Jury  without  objection,  such  submission 
cannot  oe  assigned  as  error. 

Appeal  from  circuit  court,  n^aabington 
county;  T.  L.  Collins,  Jadge. 

A,  VowUng;  J.  K.  Marab,  H.  Bartt,  and 
E.J.  Taggart,toT  appellant.  F.  B.  Burke, 
(or  appellee. 

Rkinhard,  J.  Tbe  appellee  filed  In  the 
office  of  tbe  clerk  of  tbe  Clark  circuit  court 
a  claim  against  tbe  estate  of  EUzabetb 
Watben,  the  appellant's  decedent.  After 
tbe  claim  had  been  placed  upon  the  issue 
docket  the  claliaant,ln  open  court,  and  by 
leave  of  court,  filed  a  second  paragraph  of 


the  statement  nf  the  claim.  Thereupon 
the  appellant  moved  the  court  to  strike . 
from  tbe  files  each  one  of  said  paragraphs, 
wblcb  motion  tbe  court  overruled.  Tbe 
venue  of  the  cause  was  then,  on  appllcu- 
tion  and  affidavit  of  appellant,  changed 
from  tbe  Clark  circuit  court  to  the  Wash- 
ington circuit  court,  where  there  was  a 
trial  by  jury,  and  a  verdict  in  favor  of  the 
claimant  for  $19,250.  Appellantthen  moved 
to  vacate  the  proceedings  In  each  of  said 
circuit  courts,  and  also  moved  for  a  new 
trial,  both  of  which  motions  were  over- 
ruled. Tbe  appellant  then  made  motions 
In  arrest  of  Judgment,  for  a  modification 
of  the  Judgment,  and  to  tax  costs,  ail  of 
which  were  overruled.  Proper  exceptions 
were  reserved  to  each  ruling.  Errors  are 
assigned  as  follows:  "(1)  The  complaint 
does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action;  (2)  the  Clark  clr^ 
cult  court  had  not  Jurisdiction  of  tbe  sub- 
ject-matter of  the  action:  (3)  the  Clark 
circuit  court  bad  not  Jurisdiction  of  tbe 
person  of  tbe  appellant;  (4)  tbe  Washing- 
ton circuit  conrt  had  not  Jurisdiction  of 
the  subject-matter  of  tbe  action ;  (6)  the 
Washington  circuit  court  bad  not  Juris- 
diction of  tbe  person  of  the  appellant;  (0) 
the  conrt  erred  In  overruling  motion  to 
strike  from  the  files  tbe  first  paragraph  of 
appellee's  claim  and  complaint;  (7)  the 
court  erred  in  overruling  motion  to  strike 
from  the  flies  tbe  second  paragraph  of  ap- 
pellee'sclaim and  complaint;  (8)  thecourt 
erred  in  overruling  motion  to  vacate  ver- 
dict and  proceedings  in  Washington  cir- 
cuit court;  (9)  the  conrt  erred  In  over- 
ruling motion  for  new  trial;  (10)  the 
court  erred  In  overruling  motion  in  arrest 
of  Judgment;  (11)  the  court  erred  in  over- 
ruling motion  to  modify  Judgment;  (12) 
tbe  court  erred  In  overrnllng  motion  to 
tax  costs  against  appellee. "  We  will  take 
up  these  assignments  and  trea  t  them  in 
the  order  in  which  they  are  presented  in 
the  brief  ol  the  appellant. 

Tbe  only  manner  In  which  the  complaint 
or  claim  was  assailed  before  verdict  was 
by  the  motion  to  strike  the  claim  from  the 
files,  and  the  only  ground  of  objection 
then  assigned  was  that  neither  of  tbe  para- 
graphs was  properly  verified.  Tbe  man- 
ner In  which  the  complaint  or  statement 
of  tbe  claim  has  been  assailed  since  the 
verdict  \»—Fint,  by  motion  in  arrest  of 
Judgment;  and,  secoiic/,  by  assignment  ol 
error  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. For  the  sake  of  convenience  and  di- 
rectness we  will  consider  all  these  objec- 
tions together.  The  specific  objections 
which  are  liere  urged  to  the  complaint  or 
statement  are  these:  "(1)  Itdoes  notaver 
that  tbe  services  were  rendered  at  the  re- 
quest of  the  decedent.  (3)  The  Item  ol 
fifty  dollars  advanced  for  the  use  of  dece- 
dent while  he  was  under  guardianship  is 
not  a  proper  claim  against  the  estate. 
(•<<)  The  claim  Is  not  properly  made  out 
against  the  legal  representative  of  tbe  de- 
cedent, and  no  proper  defendant  was 
named.  (4)  Tbe  claim  was  not  verified  in 
tbe  form  prescribed  by  the  statute.  (6) 
The  second  paragraph  is  subject  to  the 
additional  objection  that  the  statement 
shows  upon  its  face  that  the  pretended 
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contract  upon  which  It  is  predicated  In 
void."  The  first  paragraph,  or,  perhaps, 
more  properly  speaking,  the  original  state- 
ment, ot  the  claim,  la  in  these  words  and 
flgarea: 

Estate  of  Elizabeth  Wathen  to   Catherine  Te- 
vanny,  Dr. 

To  services  rendered  said  Elizabeth 
Wathen,  dec'd  during  her  lifetime, 
as  ber  general  houselceeper,  for  nurs- 
ing her  and  her  son,  Athanasens  Wa- 
then, (who  made  his  home  with  her,) 
during  all  her  sickness;  for  attend- 
ance upon  all  their  wants,  and  general 
care  of  household  affairs  from  1st 
day  of  AprU,  1861,  to  17th  day  of  July, 
1888,  a  period  of  S^B)^  months,  at  one 
hundred  dollars  per  month 188,660  00 

For  money  advanced  during  last  sick- 
ness of  said  Elizabeth  Wathen  for  her 
exclusive  use  and  benefit  during  ab- 
sence of  her  guardian 60  00 


tSS,700  00 
Above  account  is  entlQed  to  credits  for 
money   paid   said   claimant   by  said 
ESizabeth  Wathen  and  John  Adams, 
her  guardian,  in  the  sum  of S  S,000  00 


137,700  00 

The  qoestiun  presented  la,  was  this 
statement  sufflclent,  without  the  ex- 
press averment  that  the  services  were  ren- 
dered ac  the  request  of  the  decedent  on  an 
agreement  that  they  should  be  paid  tor? 
TbestHtuteproviuestbat  "no  action  shall 
be  brought  by  complaint  and  summonB 
against  the  executor  or  administrator  of 
an  estate,  for  the  recovery  of  any  claim 
against  the  decedent;  bat  the  holder 
thereof,  whether  such  claim  be  due  or  not, 
Hliall  file  a  succinct  and  definite  state- 
ment thereof,  In  the  office  of  the  clerk  of 
the  court  in  which  the  estate  Is  pending." 
Rev.  St.  1881.  §  2310.  It  has  been  decided 
that  such  a  statement  as  the  one  contem- 
plated under  this  section  must  contain  all 
the  facts  necessary  to  show  piiwa  facie 
that  the  estate  1b  lawfully  Indebted  to  the 
clalAiant,  or  It  will  be  held  bad.  Walker 
V.  Heller,  104  Ind.  827,  3  N.  E.  Rep.  114; 
Hathaway  v.  Roll.  81  lud.  567;  Pulley  v. 
Perfect,  80  Ind.  879;  Thomas  v.  Merry,  113 
Ind.  88. 15  N.  E.  Rep.  244;  Wlndell  v.  Hud- 
son, 102  Ind.  521,2N.E.  Rep.  808.  Was  the 
statement  sufficiently  "succinct  and  defi- 
nite" to  meet  the  requirements  of  the  stat- 
ute? Ordinarily,  a  complaint  for  work 
and  labor,  to  be  sufficient  to  withstand  a 
demurrer,  must  show  that  the  services 
performed  were  not  merely  voluntary, 
and  hence  It  must  appear  that  there  was 
an  agreement  to  pay,  or  circumstances 
from  which  the  same  may  be  properly  in- 
ferred. Warring  v.  Hill.  89  Ind.  497.  We 
think  the  statement  contains  language 
from  which  such  an  inference  may  proper- 
ly be  drawn.  It  Is  averred  that  the  serv- 
ices were  rendered,  and  for  whom  and  by 
whom  they  wore  rendered,  the  nature  of 
the  services,  the  length  ot  time  they  con- 
tinued, and  their  value.  In  addition  to 
these  averments  in  the  body  ot  the  claim, 
the  affidavit  attached  to  it  contains  the 
statement  that  the  amount  stated  "Is 
now  Instly  due  and  owing"  to  the  claim- 
ant. It  has  been  held  repeatedly  that  the 
statement  of  claims  contemplated  by  the 
statute  is  sufficient  if  it  apprises  the  de- 


fendant of  the  nature  of  tbe  claim,  the 
amount  demanded,  and  contains  enough 
substance  to  bar  another  action  for  the 
same  demand.  Davis  ▼.  Huston,  84  Ind. 
274;  Post  V.  Pedrlck,  62  Ind.  490;  GInn  v. 
Collins,  48  Ind.  274;  Hannum  v.  Curtis,  18 
Ind.  206;  Lockwood  v.  Robblns,  125  Ind. 
898,  25  N.  E.  Rep.  455.  The  case  of  Oinn  v. 
Collins,  supra,  is  much  in  point.  Tbere 
the  statement  of  the  claim  was  as  follows: 
"The  estate  of  Elijah  Collins,  dec'd.  Dr.. 
in  account  with  Oeorge  W.  Collins,  to 
board,  services,  and  maintenance  In  tak- 
ing care  of  and  providing  for  said  Elijah 
Collins,  and  for  care  and  provisions  fbr 
him  in  his  last  Illness  to  the  time  of  his 
death,  February  24, 1870,said  board,  care, 
and  maintenance  extending  from  October 
10, 1867,  to  February  24, 1870,  $1,200. "  This 
stat3ment  is  followed  by  a  bill  of  particu- 
lars, in  which  the  several  Items  are  spe- 
cifically set  forth.  There  was  a  demurrer 
to  the  statement  of  claim  fur  tbe  want  of 
sufficient  facts  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  overruled,  and 
the  court  held  that  the  statement  con- 
tained enough  to  apprise  the  defendant  of 
the  nature  of  the  claim  and  tbe  amount 
demanded,  and  to  bar  another  action  for 
the  same  demand.  The  court,  quoting 
approvingly  from  Hammond  v.CnrtiR,  su- 
pra, places  these  statements  of  claims 
against  decedents'  estates  on  a  footing 
with  complaints  in  causes  originating  be- 
fore Justices  of  the  peace,  where  it  has  al- 
ways been  held  that,  if  such  complaints 
contain  the  elements  above  named,  they 
will  be  deemed  sufflclent.  Railway  Co.  v. 
Stanley,  ante,3l6,  (at  present  term  of  this 
court.) 

The  appellant  also  urges  an  objection 
to  tbe  item  uf  $50  in  the  claim,  which  is 
alleged  to  have  been  advanced  by  the  ap- 
pellee for  the  use  of  Mrs.  Wathen.  The 
objection  is  not  tenable.  If  any  part  of 
the  claim  Is  sufficient  the  complaint  or 
statement  cannot  be  held  bad  because 
there  are  Individual  items  which,  when 
taken  singly,  would  not  amount  to  a 
good  cause  of  action.  No  authorities 
need  be  cited  in  support  of  a  proposition 
so  well  settled. 

We  pass  to  the  objection  that  the  per- 
sonal representative  is  not  made  a  party 
to  the  action.  As  we  have  already  seen, 
the  statute  provides  that  there  shall  be 
neither  complaint  nor  summons,  but  that 
the  statement  shall  be  filed  in  the  office  of 
the  clerk.  When  this  la  done  the  claimant 
has  done  all  the  law  requires  ot  him.  It  is 
not  necessary  lo  formally  make  the  ad- 
ministrator or  executor  a  party.  When 
the  claimant  states  his  claim,  tbe  admin- 
Istra  tor  or  executor  is  made  a  party  by 
operation  of  law,  and  he  is  bound  to  take 
notice  of  the  filing  of  such  claim.  It  is  not 
to  the  point  to  say  that  there  is  no  such 
person  as  "the  estate  of  Elizabeth  Wa- 
then." It  has  been  held  that  the  estate 
of  a  decedent  is  a  person,  and  recogniced 
as  such  in  law,  (Billings  v.  State,  107  Ind. 
54,  6  N.  E.  Rep.  914,  and  7  N.  E.  Rep.  763 ;) 
but  we  do  nut  place  our  ruling  upon  that 
ground.  We  hold  that  it  is  not  a  pre- 
requisite to  the  commencement  of  the 
cause  of  action  that  the  name  of  the  exec- 
utor or  administrator  should  be  Indorsed 
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un  tfae  claim  as  a  defendant.  Wben  tbe 
claim  has  been  filed  and  entered  upon  tbe 
docket  ttaiB  la  a  commencement  of  tbe  ac- 
tion. Rev.  St.  1881,  §  2318.  There  is  no 
pretense  that  this  was  not  properly  done 
In  this  case.  Tbe  appellant  cites  Estate  of 
Wells  V.  WeUs,  71  Ind.  609.  That  was  a 
case  where  an  administrator  had  himself 
filed  a  claim  against  bis  decedent's  estate. 
The  court  Intimate  In  that  case,  if  the 
gaestton  had  been  properly  presented  by 
an  objection  made  below,  it  might  hare 
been  held  that  tbe  suit  was  not  properly 
carried  on.  Tbls  is  tbe  most  that  can  be 
said  for  that  case.  The  remark  of  the 
court  thafitwould  havebeenmoreform- 
al  if  the  plaintiff  bad  filed  bis  claim  in 
bis  Individual  capacity  against  himself 
5n  his  representative  capacity,"  even  if 
made  with  all  the  force  and  eRect  of  a  ju- 
dicial decision,  instead  of  as  a  mere 
dictum,  could  have  no  controlling  influ- 
ence here.  There  is  no  informality  In  tbe 
naming  of  the  parties  shown  in  the  rec- 
ord. The  mere  omission  from  the  claim 
of  tbename  of  the  administrator  does  not 
amount  to  such  if  tbe  clerk  has  placed  the 
action,  properly  en  ti tied,  npon  the  docket, 
and  It  has  been  thns  carried  on  ever  since, 
wbieb  is  true  in  the  case  before  us.  Be- 
sides, tbe  administrator  made  a  full  ap- 
pearance to  tbe  action  in  the  Clark  circuit 
court,  and  there  moved  to  strike  from  the 
files  the  first  and  second  paragraphs  of 
the  complaint.  When  this  motion  was 
overruled  be  made  an  affidavit  and  appli- 
cation for  a  change  of  venue.  Hence,  If 
tbereever  whs  any  merit  in  bis  objection,  be 
waived  bis  rights  under  the  same.  Nesblt 
V.  Long.  87  Ind.  300. 

We  now  proceed  to  tbe  consideration  of 
tbe  next  objection  made  to  this  para- 
graph of  the  claim,  viz.,  that  it  was  not 
properly  verified.  The  appellant  insists 
that  under  tbe  act  of  1883  tbe  statement. 
If  not  so  verified,  must  be  rejected.  W^e 
think,  however,  without  espressing  any 
opinion  as  to  theeffectof  a  failure  to  prop- 
erly verify  such  a  claim,  that  the  verifica- 
tion was  in  substantial  compliance  with 
the  requirements  of  the  statute.  The 
aflidavit  attached  tn  the  paragraph  we 
are  now  considering  is  as  follows:  "State 
of  Indiana,  Clark  county— ss. :  Before  tbe 
clerk  of  the  circuit  court  of  said  county 
and  state  personally  appeared  Catherine 
Tevanriy,  who,  being  by  me  duly  sworn, 
says  that  the  above  accoant  in  favor  of 
herself  against  the  estate  of  Bllzabetb 
Watben,  deceased,  is  correct;  that  no 
payments  have  been  made  thereon  ex- 
cept tbe  credits  therein  given;  that  there 
are  no  set-offs  against  the  same  to  her 
knowledge;  that  the  balance  shown  in 
said  account,  to- wit.  twenty-seven  thou- 
sand seven  hundred  dollars,  is  now  Justly 
due  and  owing  to  said  Catherine  Tevan- 
ny;  all  of  which  she  verily  believes."  The 
affidavit  is  properly  subscribed  and  sworn 
to.  The  requirement  of  the  statute  is 
this:  ''The  statement  shall  set  forth  all 
credits  and  deductions  to  which  tbe  estate 
is  entitled,  and  shall  be  accompanied  by 
tbe  afUdavlt  of  the  claimant,  his  agent  or 
attorney,  that  the  claim,  after  deducting 
all  credits,  set  offs,  and  deductions  to 
wblcb  the  estate  is  entitled.  Is  Justly  due, 
v.27N.E.no.6— 38 


and  wholly  unpaid."  Elliott,  Supp.  885. 
We  feel  that  under  a  reasonable  construc- 
tion of  this  statute  we  are  bound  to  hold 
tbe  aSidavlt  sufflcicnt.  We  think  the 
statement  "  that  no  payments  have  been 
made  thereon  except  the  credits  tberein 
given,  and  that  there  are  no  set-offs 
against  the  same  to  her  knowledge, "  is 
equivalent  to  setting  forth  "all  credits  and 
deductions  to  which  tbe  estate  is  enti- 
tled," and  the  statement  that  the  balance 
shown  "Is  now  Justly  due  and  owing"  is 
but  another  mode  of  saying  that  it  "is 
Justly  due  and  wholly  unpaid."  We  find 
no  merit  in  any  of  the  objections  urged 
to  the  first  paragraph  of  tbe  claim.  It 
should  be  borne  in  mind,  too,  that  the 
complaint  or  claim  was  not  assailed  in 
the  court  below  until  after  verdict,  except 
by  tbe  motion  to  strike  from  tbefiles ;  and 
tbls  motion  was  predicated  upon  the  sole 
ground  that  the  claim  was  not  properly 
verified. 

We  will  now  examine  tbe  objections  to 
the  second  paragraph.  It  is  contended 
that  this  paragraph  is  subject  to  the  same 
objections  as  the  first,  and  all  that  has 
been  said  In  reference  to  the  snflBclency  of 
that  paragraph  may  be  applied  to  tbe  sec- 
ond also.  It  is  only  necessary,  therefore, 
to  notice  the  objections  not  applicable  to 
tbe  first  paragraph.  The  second  para- 
graph is  not  accompanied  by  any  afilda- 
vlt.  It  is  followed  Immediately  by  tbe 
claimant's  signature  and  verification,  and 
tbe  jurat  of  the  clerk.  Itls  claimed  by  the 
appellee  that  the  statements  required  to 
be  in  the  aflSdavlt  are  contained  In  tbe 
body  of  the  claim,  which  is  sufficient. 
Without  passing  upon  this  point,  we  have 
come  to  tbe  conclusion  that  the  verifica- 
tion of  the  second  paragraph  was  not  es- 
sential, if,  as  Is  claimed  by  tbe  appellant, 
tbe  affidavit  or  verification  of  a  claim 
goes  to  tbe  question  of  jurisdiction  of  tbe 
subject-matter,— which  we  do  not  decide, 
— wo  think,  when  the  original  claim  or 
paragraph  has  been  properly  verified,  as 
we  hold  has  been  done  In  this  case,  the 
court  acquires  jurisdiction  of  tbe  subject 
matter,  and  any  additional  paragraphs 
filed  afterwards  in  open  court,  and  with 
leave  first  had  and  obtained,  are  matters 
within  the  sound  discretion  of  the  court, 
and  its  acceptance  of  such  additional  par- 
agraphs without  verification  furnishes 
no  ground  for  the  reversal  of  the  Judg- 
ment. 

The  next  objection  made  by  appellant 
to  tbe  second  paragraph  of  the  claim  Is 
stated  In  counsel's  brief  as  follows:  "But 
the  substantial  and  clearly  fatal  objection 
to  the  second  paragraph  of  tbe  claim  is 
that  the  pretended  promise  npon  "which  it 
rests  is  absolutely  void  for  uncertainty." 
It  is  insisted  by  appellee  that  this  objec- 
tion cannot  now  be  considered,  there  hav- 
ing been  no  attack  npon  the  complaint  be- 
fore verdict,  except  the  motion  to  strike 
tbe  paragraph  from  tbe  files,  which  mo- 
tion was  predicated  solely  upon  the 
grounds  that  tbe  paragraphs  were  not 
properly  verified,  and  that  neither  by  a 
motion  in  arrest  of  judgment,  nor  by  an 
assignment  of  error  that  tbe  complaint 
does  uotstatefacts  sufficient  to  constitute 
a  cause  of  action,  can  tbe  sufficiency  of  tbe 
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paragraphB  be  now  determined  in  several' 
ty.  Ballwny  Co.  ▼.  MilliRan,  52  Ind.  605; 
Harris  v.  Rivers,  53  Ind.  216 ;  Spahr  v.  Nick< 
laus,  51  Ind.  221;  Kelsey  v.  Henry,  48  Ind. 
37;  WauRh  v.  Wangh.  47  Ind.  580;  Rail- 
way Co.  V.  Corps,  124  Ind. 427,  24  N.E.  Rep. 
1046.  On  account  of  the  magnitude  of  the 
amount  involved  In  tills  controversy, 
iiowever,  and  the  consequent  Importance 
ol  arriving  at  a  concIUBion  as  nearly  free 
from  doubt  as  possible,  we  will  proceed  to 
dispose  ol  the  sufficiency  of  the  second 
paragraph  of  the  complaint.  The  para- 
graph is  in  these  words  and  flgures,  leav- 
ijig  off  the  caption:  "The  claimant  in 
above-entitled  cause,  first  having  obtained 
leave  of  court  so  to  do,  now  tiles  her  sec- 
ond paragraph  of  complaint,  and  for 
canse  of  action  states  that  on  the  Ist  day 
4)f  April,  1801,  she  entere<l  the  family  of 
ElUabetli  Wathen  as  a  domestic  servant, 
and  remained  with  her  continuously  until 
the  Ist  day  of  April,  1S68,  at  which  time 
this  claimant  notlflod  said  Elisabeth  Wu- 
then  that  sbe  Intended  to  quit  her  employ- 
ment; that  at  that  time  the  family  of  said 
Elieabetb  Wathen  consisted  of  herself  aud 
her  insane  son,  Athanasnus  Wathen,  only; 
that  said  Athanaseus  Watben  was  very 
much  attached  to  this  claimant,  and  she 
could  do  more  with  him,  and  exercise 
greater  influence  ov^r  birei,  than  any  one 
else;  that  said  Elizabeth  Wathen  then 
stated  to  this  claimant  that  If  sbe  (the 
claimant  herein)  would  remain  with  her 
(said  Elizabeth  Watben)  until  her(Wa- 
then's)  death,  and  care  tor  and  wait  upon 
her,  the  said  Elizabeth  Wathen,  and  her 
son.  Athanaseus,  until  the  death  of  the 
said  Elizabeth  Wathen.she,  the  said  Eliza- 
beth Wathen,  would  make  ample  provis- 
ion for  this  claimant  at  her  death;  that, 
relying  upon  that  promise,  this  claimant 
remained  with  said  Elizabeth  Wathen  nn- 
til  her  death  on  the  17th  day  of  .Inly,  1888; 
that  during  this  time  this  claimant  had 
the  constant  care  of  said  Elizabeth  Wa- 
then and  her  son,  Athanaseus;  she  exer- 
cised general  supervision  over  the  house- 
hold affairs,  contracted  for  and  purchased 
the  comforts  and  necessaries  of  life,  did  all 
the  work  about  the  house,  and  nursed 
and  cared  for  said  Elizabeth  Wathen  and 
ber  son,  Athanaseus,  during  all  their  sick- 
ness; that  during  the  last  yeara  of  said 
Elizabeth  Wathen'slifeshe was  of  unsound 
mind,  and  in  feeble  condition  mentally  and 
phj'sicaily ;  that  said  Athanasens  Watben 

departed   this  life  on  the  day  of 

-,  1887;  that  said  Elizabeth  Wathen 


departed  this  life  on  the  ITtb  day  of  July, 
1888;  that  in  ber  last  will  and  testament 
she  makes  no  provision  for  the  compensa- 
tion of  this  claimant.  This  claimant  says 
that  the  services  rendered,  were  worth  the 
sum  of  one  hundred  dollars  per  month,  be- 
ing In  all  twenty-flve  thousand  dollars. 
Said  sum  is  entitled  to  credits  for  money 
had  and  received  from  said  Elizabeth  Wa- 
then and  her  guardian,  John  Adams,  In 
the  sum  of  four  thousand  dollars.  Said 
claimant  says  there  Is  dne  aud  unpaid  her 
from  the  estate  of  Elizabeth  Wathen,  de- 
ceased, the  snm  of  twenty-four  tliousand 
dollars,  for  which  she  demands  judgment, 
and  for  such  other  and  necessary  relief  as 
tb«  nature  and  clrcnmstaiices  of  this  case 


may  require."  The  argument  of  counsel 
against  the  sufficiency  of  this  puragrapli 
as  the  statement  uf  a  cause  of  action  pro- 
ceeds upon  the  theory  that  it  counts  upon 
a  8i>eclal  contract,  and  that  the  relief 
asked  lor  is  damages.  It  there  has  been 
an  agreement  which  In  all  its  essential 
features  amounts  to  an  enforceable  con- 
tract, a  party  may  sue  in  some  Instances, 
in  case  of  a  violation  of  such  contract,  ei- 
ther for  a  specific  performance,  or  for 
damages  tor  a  breach  of  the  contract. 
When  the  elements  entering  into  sucb 
agreement  are  sncb  as  do  not  amount  to 
an  enforceable  contract,  or  one  the.vlola- 
tion  of  which  cannot  well  be  compensated 
In  damaged,  and  one  of  the  parties  has  in 
good  faith  and  in  an  attempt  to  carry  out 
Its  pro  visions  rendered  services  or  delivered 
articles  of  value  to  the  other  party,  and 
such  other  party  has  accepted  the  same, 
although  the  exact  terms  of  the  contract 
cannot  be  legally  enforced,  the  law  will 
yet  hold  the  recipient  of  such  services  or 
articles  liable  for  tbe  value  of  the  Rame. 
A  number  of  antboritles  have  been  cited 
to  the  point,  and  it  is  ably  and  ingeniuus- 
1y  argued  that  In  cases  where  specific  per- 
formance Is  asked  for,  or  where  tbe  action 
is  for  damages  for  a  breach  ol  the  con- 
tract, tbe  terms  of  such  contract  must  be 
definite  and  certain,  and  the  contract  it- 
self must  be  distinctly  averred  and  proved. 
In  such  cases  a  failure  to  show  a  definite 
agreement  will  render  the  pleading  bad. 
Stanton  v.  Miller,  58  N.  Y.  192:  Wright  v. 
Wright.  81  Micb.  880;  Carlisle  v.  Fleming, 
1  Har.  (Del.)  421 ;  Mundortf  v.  Kllboum,  4 
Md.  459 ;  Izard  v.  Middleton,  1  Desans.  Eq. 
116.  It  may  be  conceded  that,  if  tbe  para- 
graph in  band  proceeded  upon  tbe  theory 
of  a  complaint  for  specific  performance  or 
an  action  for  da  mages  for  the  breach  of 
the  contract.  Its  sufficiency  as  a  cause  of 
action  would  be  open  to  serious  doubt. 
In  sucb  cases  where  the  claim  is  that  the 
decedent  agreed  to  convey  land  or  deliver 
personal  property  of  the  value  of  mora 
than  $50,  the  question  of  the  statute  of 
frauds  sometimes  enters  in  and  becomes  a 
controlling  element.  Wallace  v.  Long, 
ia5  Ind.  522,  6  N.  E.  Rep.  666,  is  a  leading 
case  of  tbe  kind,  and  modifies  some  of  tbe 
doctrines  In  the  earlier  cases  npon  this 
subject.  In  that  vase  a  claim  was  filed  by 
the  guardian  of  a  minor  girl  against  the 
estate  of  her  late  employer.  The  latter 
had  agi-eed  orally  that  11  the  girl  would 
live  with  and  render  certain  services  for 
the  decedent  and  her  husband,  they  would 
make  ber  their  heir,  and  at  their  death  or 
the  death  of  the  survivor  would  will  her 
the  entire  estate  of  wblch  they  were  pos- 
sessed, consisting  ol  real  estate  and  per- 
sonal property  worth  more  than  $50.  Tbe 
girl  had  performed  a  portion  of  tbe  serv- 
ices when  the  parties  died,  and  the  action 
was  for  damages  for  a  breach  of  the  con> 
tract.  Tbe  court  held  the  action  for  dam- 
ages on  tbe  special  contract  would  not  lie, 
as  the  agreement  was  within  the  statute 
of  frauds.  But  in  that  case  tliey  express- 
ly decided  that  tbe  remedy  was  on  a  quan- 
tum merait.  Mitchell,  J.,  in  delivering 
the  opinion  of  the  court,  among  other 
things,  says:  "Tbat  tbe  evidence  in  this 
case  tends  to  support  tbe  view  tbat  It  was 
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the  pnrpose  of  the  intestate  to  make  pro- 
vision for  tlie  plaintiffs'  ward  by  a  will 
may  be  conceded;  bat,  as  the  agraement 
to  do  so  was  never  manifested  in  writing, 
signed  by  her. and  as  it  involved  an  agree- 
ment for  the  sale  of  real  estate  and  for  the 
transfer  of  personal  property  exceeding  in 
valae  $50,  such  agreement  was  subject  to 
the  operation  of  the  statnte  of  frauds, 
equally  with  all  other  agreements  tor  like 
sales.  Because  the  agreement  was  not 
withdrawn  from  the  operation  of  tbestat- 
ute  by  part  performance,  It  cannot  be  spe- 
cifically enforced;  neither  can  It  be  the 
foundation  of  an  action  for  damages. 
Browne,  St.  Frauds,  §  124.  It  does,  how- 
ever, serve  to  rebut  any  presumption, 
wbicb  otherwise  might  have  obtained, 
that  the  services  rendered  were  to  have 
been  gratoitously  performed,  or  that  they 
were  performed  under  the  mere  expectancy 
that  the  Intestate  would  leave  the  plain- 
tilt's  ward  a  legacy.  She  la  therefore  en- 
titled to  recover  the  value  of  her  services. 
The  agreement  may  be  within  the  statnte 
of  frauds,  or  It  may  be  so  uncertain  as  not 
to  be  capable  of  enforcement.  But  It  does 
not  follow  by  any  means  that  the  party 
who  pettormed  the  services  under  such  an 
arrangement  is  wholly  without  remedy." 
The  case  from  which  the  above  quotation 
was  made  Is  very  instructive  upon  this 
subject ;  and,  as  we  have  said,  Is  a  leading 
one  of  a  line  of  recent  decisions  which 
make  a  material  modification  of  the  doc- 
trine by  force  of  which  it  has  been  ruled 
that  agreements  of  the  kind  we  are  here 
dealing  with  might  be  specifically  enforced, 
or  damages  recovered  for  their  violation. 
It  was  in  the  course  of  making  these  modi- 
fications that  the  conrts  felt  called  upon 
to  speak  of  the  necessity  of  holding  a 
tight  rein  in  dealing  with  such  cases;  the 
allusion  being  to  those  cases,  ol  course, 
in  which  there  was  asserting  itself  a  grow- 
ing tendency  to  change  the  rightful  trans- 
mission of  estates  by  means  of  parol  testi- 
mony and  other  means  of  doubtful  legal 
propriety.  There  was  a  necessity  for 
"holding  a  tight  rein"  in  those  cases, 
which  cannot  exist  where  there  is  simply 
a  lawful  effort  to  recover  the  actual  value 
of  services  rendered,  measured,  not  by  the 
standard  of  the  estate  which  was  prom- 
ised to  be  conveyed,  or  the  pergonal  prop- 
erty which  was  to  be  transferred,  but  by 
the  price  which  such  services  commanded 
in  the  market.  If,  with  the  law  as  now 
construed,  there  is  still  some  disposition 
by  Juries  to  deal  too  liberally  with  the 
estates  of  decedents,  the  fault  must  be  laid 
to  those  whose  duty  it  Is  to  find  the  facts, 
rather  than  to  the  rules  of  the  law  as  thus 
interpreted;  and  It  is  but  another  Instance 
of  the  many  where  a  good  law  is  some 
times  used  for  the  accomplishment  of  a 
bad  end.  But  to  say  that  such  claims  are 
not  favored  by  the  law.  as  argued  by  ap- 
pellant's learned  counsel,  would  be  saying 
that  the  law  did  not  favor  the  payment  nf 
honest  debts.  If  the  allegations  of  the 
paragraph  were  confined  to  the  state- 
ment of  this  special  agreement,  and  a  re- 
covery waJB  predicated  upon  it  alone, 
without  any  averment  as  to  the  services 
performed,  and  the  nature  and  value 
thereof,  a  different  question  might  arise. 


But  as  it  is,  the  pleading  objected  to  is  In 
the  nature  of  a  complaint  for  work  and 
labor,  on  a  contract  partly  expressed  and 
partly  Implied,  the  nature  and  value  of 
which  win  be  ascertained  with  reference 
to  the  agreement  declared  upon,  and 
which  is  at  leEMt  an  element  in  the  trans- 
action between  the  parties.  We  think  the 
second  paragraph  of  the  complaint  or 
claim  was  a  sufficient  stateraentot  a  cause 
of  action  on  a  qnantum  meruit. 

As  to  the  third,  fourth,  aod  fifth  assign- 
ments of  error  appellant  says:  "They 
may  be  considered  together,  and  the 
points  intended  to  be  presented  by  them 
are  that  the  failure  to  make  any  defend- 
ant to  the  claim  or  action  rendered  the 
proceeding  ineffectual  for  any  purpose, 
and  that  the  failure  to  verify  the  claim 
•  •  *  deprived  the  court  of  Jurisdic- 
tion." These  objections  having  been  dis- 
posed of  by  what  has  already  been  said.  It 
is  unnecessary  to  give  them  further  notice. 

The  same  may  be  said  of  the  seventh  and 
eighth  specifications. 

The  ninth  assignment  presents  the  ques- 
tion whether  the  court  correctly  overruled 
the  motion  for  a  new  trial.  The  first 
cause  assigned  in  this  motion  was  that 
the  court  erred  in  submlttlngthe  cause  for 
trial  to  a  jury  Instead  of  the  court.  The 
record  falls  to  show  that  any  objection 
was  made  in  the  court  below  to  a  trial  by 
Jury.  It  may  therhfore  be  regarded  as 
having  been  waived.  The  second  cause 
for  a  new  trial  was  that  of  permitting  the 
Jury  to  consider  the  second  paragraph  of 
the  complulnt,  which  was  not  verified,  etc. 
This  objection  to  the  second  paragraph 
has  been  disposed  of  under  another  head. 
The  third  ground  for  a  new  trial  was  al- 
leged errorin  theassessmentof  theamount 
of  the  recovery.  We  will  consider  this 
when  we  have  disposed  of  the  remaining 
questions  involved  In  this  case. 

The  next  ground  upon  which  a  new  trial 
was  claimed  was  the  Insufficiency  of  the 
evidence  to  sustain  the  verdict.  If  there 
was  evidence  tending  to  support  the  ver- 
dict of  the  jury,  this  court  will  not  under- 
take to  weigh  that  evidence  and  decide 
where  the  preponderance  lies.  The  Jury, 
in  determining  the  value  of  the  services, 
must  necessarily  be  allowed  a  large  mar- 
gin for  the  exercise  of  their  judgments, 
which  may  be  based  upon  their  expe- 
riences and  observations,  as  well  as  upon 
the  testimouy  of  the  witnesses.  Services 
In  one  family  of  one  servant  may  be  worth 
one  price,  while  services  in  a  different 
household  and  by  a  different  servant  may 
hare  quite  another  value.  In' the  case  of 
Wallace  v.  Long,  supra, — a  case  In  many 
respects  similar  to  this, — the  court  laid 
down  the  rule  that  "In  determining  the 
value  of  such  services  as  are  here  claimed 
for,  these  things  may  be  considered :  (1) 
The  situation  of  the  parties;  (2)  the  nat- 
ure of  the  services  performed ;  (3)  the  pres- 
ence and  society  of  the  claimant."  The 
evidence  tends  to  show  that  Elizabeth 
Wathen,  the  decedent,  was  the  owner  of 
an  estate  of  the  value  of  more  than  f  400,- 
000.  The  only  family  she  had  was  her  son, 
Athanaseus,  who  was  likewise  the  owner 
in  his  own  right  of  a  large  amount  of 
property.    At  the  time  of  what  Is  termed 
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the  agraement  the  decedent  was  aboat  70 
years  ol  asre,  feeble  In  body  and  mind. 
She  eventually  became  Insane.  Her  son 
was  then  about  60  years  old,  and  was  like- 
wise Insane,  and  lived  until  December  31, 
1887.  He  bad  been  a  physician,  and  well 
educated.  After  he  became  insane  bis 
mother  kept  bim  at  home  with  her,  and, 
althougb  be  was  not  at  all  violent  or 
dangerous,  be  was  an  object  of  more  or 
less  care  and  attention  constantly.  The 
decedent,  shortly  after  the  time  of  wbat 
the  claimant  contends  was  an  agreement, 
arrived  at  a  condition,  both  mentally  and 
physically,  when  she  was  not  able  to  give 
him  the  proper  care  and  attention.  For 
more  than  10  years  before  ber  death  Mrs. 
Wathen  berself  was  an  object  of  more 
or  less  care,  and  thus  she  required  the 
services  of  the  claimant  for  herself  and  son 
almost  constantly.  The  claimant  cared 
for  her  and  her  son  in  the  manner  re- 
quired, not  only  In  the  day-time,  but  also 
at  night,  when  the  decedent  was  at  times 
most  troublesome  and  whimsical,  though 
never  dangerous  or  violent.  The  claimant 
was  about  to  be  married,  and  in  1866  was 
about  to  leave  the  deceden  t  f or  the  pur- 
pose of  assuming  this  new  relation,  when, 
at  the  solicitation  of  the  decedent,  and  un 
der  a  promise  that  she  would  provide  for 
her  as  long  as  she  lived,  better  than  any 
one  could  do,  and  that  at  her  death  she 
would  make  ample  provision  for  her,  she 
broke  the  engagement,  and  continued  to 
remain  in  the  service  of  the  decedent  until 
after  her  death.  Her  son  died  sometime 
l>efore  she  did.  During  the  entire  time  she 
lived  and  worked  in  the  family  of  decedent 
after  the  agiHiement  she  had  the  absolute 
control  and  management  uf  the  household 
and  of  Mrs.  Watben  and  her  son  as  long 
as  they  were  both  living.  She  performed 
most  all  the  labor  in  and  about  the  house, 
purchased  all  the  supplies,  managed  and 
bandied  the  finances,  collected  the  rents, 
and  kept  the  deposit  account  of  the  family 
in  bunk.  Her  work  consisted  partly  in 
keeping  the  house  lua  style  suitable  to  the 
decedent's  rank  and  condition,  waiting  on 
the  table,  assisting  Mrs.  Wathen  and  ber 
son  in  dressing,  receiving  visitors,  making 
fires,  keeping  the  rooms  in  order,  and,  in 
short,  exercising  complete  control  over  the 
household  and  its  affairs.  She  remained 
in  Mrs.  Wathen'a  employment  up  to  the 
time  of  her  death.  She  was  compelled, 
necessarily,  to  remain  In  the  bouse  with 
Mrs.  Wathen  the  greater  portion  of  the 
time.  The  evidence  tends  to  show  that 
the  latter  was  very  much  attached  to  the 
claimant,  and  attended  faithfully  to  hnr 
every  want.  It  also  tends  to  show  that 
no  oneelse,  asa  rule,  assisted  in  bestowing 
these  offices  of  care  and  attention.  The 
testimony  of  several  witnesses  proved 
that  the  value  of  claimant's  services  was 
$100  per  month,  which  is  the  largest 
amount  fixed  for  such  services.  No  one 
can  for  a  moment  claim  that  these  serv* 
Ices  were  not  worth  more  than  those  of 
an  ordinary  domestic  girl,  wltbont  any 
special  cares  and  responsibilities.  The 
great  variety  of  the  services,  the  manner 
m  which  they  were  performed,  the  station 
in  life  of  bbe  parties,  the  attachment  of  the 
decedent  to  the  claimant,  the  apparently 


satisfactory  manner  in  which  tbe  claim- 
ant managed  the  entire  affairs  of'tbeae 
afflicted  people,  furnished  the  witnesses, 
as  well  as  the  jury,  a  basis  for  placing  up- 
on tbe  services  of  claimant  a  yalue  far 
above  that  of  an  ordinary  family  servant ; 
and  we  cannot  say  that  the  Jury  exceed- 
ed Its  authority,  under  tbe  evidence.  In 
fixing  the  valne  of  ber  services  at  $100  per 
month,  which  was  tbe  highest  value 
proved.  We  cannot,  therefore,  disturb 
the  verdict  on  account  of  the  insufflclencjr 
of  the  evidence. 

Some  complaint  is  made  by  appellant 
that  be  was  not  given  the  benefit  of  tbe 
six-years  statute  of  limitations.  Bat 
where,  as  In  this  case,  services  have  been 
rendered  under  an  agreement  which  does 
not  fix  any  certain  time  tor  payment  or 
when  the  contract  shall  end,  it  would 
amount  to  a  continuous  contract,  and  the 
statute  of  limitations  would  not  begin  to 
run  until  the  services  had  ended.  Littler 
V.  Smiley,  9  Ind.  116.  Objections  were 
made,  and  are  urged  here,  to  some  of  tbe 
instructions  given  to  the  Jury.  We  have 
examined  tbeseinstructlons,  and  find  them 
in  substantial  accord  with  the  principles 
of  law  upon  which  this  decision  is  based, 
and  which  have  been  referred  to  in  the 
course  of  this  opinion.  The  motion  in  ar- 
rest of  judgment  we  also  think  was  prop- 
erly overruled.  The  motion  to  modify  the 
judgment  also  presents  in  another  form 
the  objection  that  the  administrator  was 
not  made  a  party.  The  court  committed 
no  error  In  refusing  to  tax  the  costs  to  the 
appellee. 

We  have  now  disposed  of  all  the  alleged 
errors  except  tbe  cause  assigned  for  a  new 
trial,  that  tbe  verdict  was  excessive;  and 
it  presents  for  our  consideration  a  ques- 
tion of  more  difficulty.  As  we  read  the 
evidence,  none  of  tbe  witnesses  place  the 
time  from  the  agreement  to  the  death  of 
Mrs.  Wathen  at  more  than  16  years,  or  1S)2 
months.  As  we  have  seen,  the  highest  es- 
timate placed  upon  tbe  value  of  the  serv- 
ices was  $100  per  month,  and  this  was  tbe 
amount  claimed  in  the  complaint,  which 
would  make  the  total  value  of  the  services 
$19,200.  Add  to  this  the  Item  of  $50,  which 
we  are  inclined  to  think  tbe  evidence  tends 
to  show  was  for  necessaries  furnished  i& 
defraying  the  funeral  expenses  of  decedent, 
and  is  therefore  a  proper  charge  against 
the  estate,  and  we  have  a  total  amount 
of  $19,250.  From  this  should  be  deducted 
the  amount  of  $5,000,  admitted  to  have 
been  paid,  and  this  leaves  a  balance  due 
claimant  of  $14,250.  In  other  words,  the 
verdict  was  for  $5,000  more  than  it  should 
have  been  in  any  view  of  the  evidence. 
Counsel  for  appellee  fully  concede  in  th^r 
brief  that  the  length  of  time  which  tbe  evi- 
dence showed  the  claimant  bad  served 
Mrs.  Wathen  under  this  arrangement  was 
16  years,  and  we  are  not  directed  to  the 
evidence  of  a  single  witness  who  testified 
to  a  longer  period.  It  cannot  be  said  that 
tbe  jury  allowed  the  claimant  anything 
for  services  prior  to  the  time  of  the  agree- 
ment. Most  certainly  the  statute  of  limit- 
ations has  barred  any  claim  airlsing  pre- 
vious to  the  beginning  of  tbe  arrangement 
which  forms  a  basis  for  tbe  claimant's  re- 
covery.   No  special  plea  would  be  neces- 
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sary  to  entitle  the  appellant  to  tbe  bene- 
fits of  the  Htatnte.  We  are  of  the  opinion, 
therefore,  that  the  amount  of  recovery 
named  in  the  verdict  of  the  Jury  was  ex- 
cessive. If  the  appellee  will,  within  60 
days  from  this  date,  enter  a  remittitur  of 
fo.OOO  of  tbe  claim,  and  pay  tbe  costs  of 
this  appeal,  the  Judgment  will  be  affirmed ; 
otherwise  tlie  judgment  is  reversed,  at  tbe 
costs  of  the  appellee,  and  tbe  cause  re- 
manded for  a  new  trial. 


054  Ham.  38) 

Pond  et  h1.  v.  Hopkins  et  al, 

(Supreme  Judicial  Court  of  MasBodhiUsettt. 
Saffolk.    May  19,  1891.) 

Wills— ConsTRUOTioN— Reformation  of  Dsxds 
— Guardian  and  Ward. 

1.  Testator  disposed  of  all  bis  property,  In- 
tending to  ^ive  each  of  his  children  an  eboal 
share,  and  then  provided  that  if  any  of  his  cnil- 
dren,  or  if  a  trustee  named  in  the  will,  should 
thinlc  the  division  unequal,  then,  at  any  time 
within  two  vears  after  lifs  death,  on  the  request 
of  either  of  his  children  or  of  said  trustee,  a  val- 
nation  should  be  made  in  a  «ray  specified,  and 
the  shares  of  each  child  made  eqnal.  Heid,  that 
the  disposition  made  by  thewill  could  not  be  dis- 
turbed unless  one  of  tbe  children,  or  the  trustee, 
within  two  years  after  testator's  death,  thought 
the  division  unequal,  and  aslied  a  revision. 

8.  No  such  revision  having  been  requested 
within  the  two  years,  the  trustee  cannot  sae  to 
set  aside  or  reform  a  deed  made  by  him  to  an 
heir  in  accordance  with  the  will  so  as  to  include 
the  property  thereby  conveyed  in  an  adjustment 
to  malie  the  shares  of  all  the  heirs  equal. 

8.  Nor  are  the  rights  of  the  grantee  in  such 
deed,  so  far  as  her  title  is  concerned,  affected  by 
an  a^nraement  entered  into  between  the  heirs  and 
the  trustee,  which  does  not  profess  to  disturb  her 
title,  or  which  was  signed  by  her  guardian, 
(she  being  a  minor  at  the  time,)  and  not  by  her- 
self, since  the  guardian  had  no  authority  to  re- 
lease her  rights  in  real  estate. 

Appeal  from  supreme  Judicial  court,  Suf- 
folk county. 

Bill  by  George  E.  Pond,  executor  and 
truHtee  under  tbe  will  of  Moses  Pond,  de- 
ceased, and  others  against  Ell?ii  M.  Hop- 
kins and  others,  to  cancel  or  reform  a  deed 
of  land  from  said  trustee  to  defendants, 
and  for  a  revaluation,  and  adjustment  be- 
tween the  heira  of  Moses  Pond,  of  his  es- 
tate, including  the  land  con  vcyed  to  de^ 
fendants,  in  accordance  witii  ihe  terms  of 
tbe  will.  Tbe  deed  in  question  was  of 
land  ^ven  said  trustee  by  tbe  will  to  hold 
for  testator's  daughters,  and  on  their 
death  to  convey  to  their  devisees  or  heirs, 
and  was  executed  in  pursuance  of  the  will. 
After  the  deed  was  executed,  the  heirs  of 
Moses  Pond  entered  into  a  written  agree- 
ment with  George  E.  Pond,  trustee,  set- 
tingforth  the  property  of  which  tbe  estate 
consisted,  and  providing  that  said  George 
£.  Pond  should  continue  to  hold  the  es- 
tate for  the  several  persons  interested 
therein. 

Geo.  O.  Sbattuck,  R.  D.  WeatoD  Smith, 
and  Seth  J.  Tbnmaa,  for  plaintiffs.  L. 
Lincoln  and  Arthur  P.  FrcDch,  for  defend- 
ants. 

Knowlton,  J.  In  tbe  first  six  clauses 
of  the  will  of  Moses  Pond  the  testator 
made  a  complete  disposition  of  his  proper- 
t3-,  and  directed  particularly  what  should 
lie  done  with  every  part  ofit.    Tbeseventb 


clause  is  as  follows:  "I  Intend  to  make 
the  division  of  my  property  as  nearly 
equal  as  possible,  so  that  each  of  my  sons 
and  daughters  shall  bave  one-serentb  of 
it.  But  as  tbe  value  of  the  real  estate 
giv<»n  to  my  daughters  may  vary  by  rea- 
son of  the  paymeut  of  mortgages  and 
other  circnmstanceB,  and  the  residue  left 
to  my  sons  may  also  be  lessened  or  in- 
creased from  various  causes,  tlierefore,  if 
any  one  of  my  said  sons  or  daughters,  or 
said  Bowdlear,  shall  think  the  division  I 
have  made  of  my  property  unequal,  then, 
at  any  time  within  two  years  after  my 
death,  on  the  request  of  either  of  my  said 
sons  or  daughters  or  said  Bowdlear,  a 
valuation  sha.  be  made  of  tbe  said  real 
estate  given  in  trust  for  my  said  daugh- 
ters, and  also  of  tbe  said  i-esldue  of  my 
property  left  to  my  said  sous,  tbe  valua- 
tion to  be  made  as  It  was  at  the  day  of 
my  death;  and  if  on  such  valuation  it 
shall  appear  that  tbe  value  of  my  interest 
in  said  real  property  given  in  trust  for  my 
said  daughters,  subject  to  the  mortgages 
thereon,  is  not  equal  to  tbree-seventbs  of 
all  the  property,  real,  personal,  and  mixed, 
left  by  me,  after  deducting  debts,  legacies 
and  charges  of  administration,  then  I  direct 
my  executors  hereinafter  named  to  pay 
out  uf  my  personal  property  to  the  said 
trustees  such  sum  as  may  be  necessary  to 
make  tbe  amount  of  property  held  b.y 
them  three-sevenths  of  all-the  property  I 
may  have  after  deducting  debts,  legacies, 
and  charges  of  administration;  tbe  sum 
so  paid  to  said  trustees  to  he  held  and 
safely  invested  on  tiie  same  trusts  as  are 
declared  concerning  the  said  real  estate 
given  in  trust,  and  If  possible  to  be  ap- 
plied towards  payment  Of  the  mortgages 
on  said  real  property  given  in  trust.  But 
if,  on  the  other  hand,  tbe  said  residue 
given  my  said  sons  should  not  be  equal  to 
four-sevenths  of  all  the  property,  real,  per- 
sonal, and  mixed,  left  by  me  after  deduct- 
ing debts,  legacies,  and  charges  of  admin- 
istration, then  I  direct  tbe  trustees  named 
in  tbe  fifth  article  to  pay  to  each  of  my 
four  sons  such  sum  as  may  be  necessary 
to  make  the  amount  of  property  received 
by  each  of  my  said  sons  under  this  will 
one-seventh  of  a  the  property  I  may  leave 
after  deductiug  debts,  legacies,  and  charges 
of  administration ;  and  in  order  to  facili- 
tate the  valuation  of  my  property  tor  the 
purpose  aforesaid,  in  case  the  valuation 
made  by  tbe  appraisers  appointed  by  the 
probate  court  is  not  satisfactory,  I  direct 
that  one  person  be  appointed  for  the  pur- 
pose by  said  Bowdlear,  one  by  said  ex- 
ecutors, and  tbe  third  by  the  two  so  chos- 
en, whose  valuation,  or  that  of  a  majori- 
ty of  them,  shall  be  final  for  tbe  purpose 
aforesaid."  In  the  fifth  clause  Samuel  G. 
Bowdlear  is  described  as  bis  friend,  and  is 
made  one  of  his  trustees.  It  appears  by 
tbeseventb  clause  that  the  testator  sup- 
posed that  the  disposition  which  he  had 
made  of  his  property  In  the  preceding  part 
of  the  will  would  result  In  a  substantially 
equal  division  of  it,  and  in  that  clause  he 
provides  a  mode  of  revising  that  disposi- 
tion if  a  revision  should  be  asked  for  by 
any  of  the  persons  interested;  or  by  his 
friend  and  trustee.  Bowdlear.  The  basis 
of  tbe  revision  Is  to  be  a  valuation  of  the 
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property  made  within  two  jreara  after  hia 
death,  the  property  to  be  appraised  at  its 
valne  at  the  time  ot  bit*  death.  There  is  no 
provision  for  a  valuation,  or  for  n  revision 
of  this  dlspusltlon  of  the  property,  after 
the  expiration  of  two  years,  and  within 
that  time  a  revision  can  be  bad  only  if  one 
of  his  sons  or  daughters,  or  Bowdlear, 
thinks  tlie  division  which  he  had  made  un- 
equal, and  reqaesta  that  a  valuation  be 
made  for  the  purpose  of  a  revision  of  it. 
To  entitle  either  of  the  parties  to  a  modl- 
flcatlnn  of  the  spoclflc  provisions  made  by 
the  will  in  regard  to  the  different  parts  of 
the  property  he  must  take  action.  He 
must  not  only  think  the  division  unequal, 
bat  he  must  express  his  thought  to  the 
others  interested.  The  last  part  of  the 
clause  makes  a  provision  "  in  order  to  facil- 
itate the  valaation,"  bat  this  becomes 
operative  only  incase  a  valaation  is  asked 
for,  and  directs  the  manner  of  appointing 
the  appraisers,  and  assumes  that  the  val- 
uation made  by  the  appraisers  appointed 
by  the  probate  court  may  be  satisfactory 
to  all  parties,  in  which  case  that  may  be 
taken  as  the  basis  of  the  readjustment  in- 
stead of  a  new  valaation.  It  Is  only  when 
some  one  of  the  persons  mentioned  has  ex- 
pressed the  opinion  thatthediviaion  made 
by  the  will  Is  unequal,  and  has  requested 
a  valuation  nndet'  this  clause  within  two 
years  alter  the  death  of  tlie  testator,  that 
the  Inventory  made  by  the  appraisers  ap- 
pointed by  the  probate  court  becomes  of 
any  slKniticance  in  reference  to  a  readjust- 
ment, and  then  only  in  case  It  is  satisfac- 
tory to  all  the  persons  Interested.  It 
seems  clear  that  the  disposition  of  bis 
property  made  by  the  testator  must  stand 
unless  action  is  taken  under  the  seventh 
clause  of  his  will,  and  it  also  seems  clear 
that  no  action  has  been  taken  under  It. 
80  far  as  appears  there  was  nointlmation 
on  the  part  of  either  of  the  persons  named 
In  the  will  that  the  division  was  unequal 
until  nearly  10  years  after  the  death  of  the 
testator,  and  then  there  was  no  request 
for  a  valuation  or  expression  of  a  desire 
to  take  action  uuder  this  clause.  No  val- 
uation has  ever  been  made  or  asked  for 
with  a  view  to  a  revision,  ana  no  inven- 
tory was  ever  filed  by  the  appraisers  ap- 
pointed by  the  probate  court.  Since  the 
brfuging  of  this  suit  un  incomplete  and 
imperfect  inventory  has  been  discovered, 
which  was  never  sworn  to  by  either  of  the 
executors,  and  the  existence  of  which  was 
never  known  to  either  of  the  defendants. 

The  deed  made  by  Georjce  E.  Pond,  as 
trustee,  to  the  defendanta.  after  the  death 
of  the  testator's  widow,  and  more  than 
nine  years  after  the  death  of  the  testator, 
was  properly  ^iven  in  accordance  with 
his  duty  under  the  will,  and  there  was  at 
that  time  no  longer  any  right  in  favor  nf 
any  of  the  plalntlRs  to  have  a  ravlslon  of 
the  disposition  which  the  testator  had 
made  of  his  property. 

It  remains  to  consider  the  effect  of  the 
asreement  made  on  January  30, 1880,  by 
the  heirsof  Moses  Pond.  Of  this  itmaybe 
said,  first,  that  it  was  not  signed  by  the 
defendant  Gertrude  D.  Payne,  who  was 
then  a  minor,  but  was  executed  by  her 
guardian  In  herhehalf,  and  that  her  guard- 
ian had  no  authority  to  bind  her  by  an 


instrument  releasing  her  rlicbts  in  real  es- 
tate. Moreover,  the  conveyance  to  the  de- 
fendants, which  is  now  complained  of, 
bad  previously  been  made,  and  the  writing 
does  not  profess  to  disturb  titles  to  real 
estate.  It  is  an  agreement  outside  of  the 
subject  to  which  this  bill  particularly  re- 
lates. The  foundation  fortbe  relief  prayed 
for  must  be  found  elsewhere  than  in  that 
wrl1;lng.  The  agreement  does  not  work 
an  estoppel  which  will  give  the  plaintiffs 
a  right  to  have  a  reformation  of  the  deed 
in  a  suit  of  this  kind.  What  rights  the 
plaintiffs,  or  any  of  them,  have  under  it  in 
other  particulars  It  is  unnecessary  to  do- 
cide.    Bill  dismissed. 


(IfiS 


6SO) 


Lowell  Institution  fob  SAViNoaT.CiTT 
OF  Lowell. 

(Sumreme  Judicial  Court  of  McutaclMueUs. 
Middlesex.    Hay  Id,  1881.) 

B  ABKHEKTS—  CSBiLTION. 

Defendant  aity  bought  two  lots  on  oppoetta 
sides  of  the  street,  one  to  be  used  as  a  sobool- 
house,  and  by  vote  of  the  council  stipulated  that 
the  other  lot  should  forever  be  kept  open.  -  Such 
stipulation  was  inserted  in  the  deed,  but  there 
was  no  intimation  that  theoonditioawas  imposed 
tor  the  benefit  of  the  adjacent  lot  owned  by  the 
same  erantors,  and  afterwurds  conveyed  to  plain - 
tifl.  The  grantors  afterwards  released  defendant 
from  the  condition.  Held,  that  plaintiff  bad  no 
easement  in  defendant's  lot  by  reason  of  the  con- 
dition. 

Report  from  supreme  Jadiclal  court,  Mid- 
dlesex county. 

This  is  a  bill  In  equity  to  restrain 
defendant  from  building  upon  a  lot  of 
land  belonging  to  It  and  next  adjoin- 
ing to  plaintiff's  lot,  on  which  stands 
its  bank  building.  Plaintiff  and  defendant 
both  derive  title  from  the  Proprietors  of 
Locks  &  Canals  on  Merrimack  river.  The 
first  deed  to  tlie  defendant  was  dated  Au- 
gust 7, 1839,  and  contained  the  folio winK 
clause:  "But  this  con ve.vance  Is  made  on 
the  express  condition  that  no  building  shall 
ever  be  erected  on  the  above-mentioned 
premises,  and  also  that  no  wall  or  fence 
shall  ever  be  placed  on  the  above-men- 
tioned premises  within  less  than  five  feet 
of  Middle  street,  and  that  the  same  five 
l^et  shall  forever  remain  open  as  u  public 
sidewalk."  On  May  18,  1844,  the  plaintiff's 
land  was  conveyed  toit.  On  December  29, 
1874,  the  Pro|iiietors  of  Locks  &  Canals 
executed  a  release  to  the  defendant  of  the 
above  condition. 

BevJ.  F.Butler  and  PrentlBS  Webster,  for 
plaintiff.  George  F.  RtchHrdaoa,  L.  T. 
Trull,  and  F.  N.  Wter,  for  ddendant. 

C.  Allen.  J.  The  burden  of  proof  is  on 
the  plaintiff  to  show  from  the  termsol  the 
grant  to  the  defendant,  or  from  the  situa- 
tion and  circumstances,  that  it  was  the  in- 
tention of  the  grantor,  in  inserting  the 
condition,  to  create  a  servitude  or  right 
which  should  inure  to  the  benefit  of  the 
lot  of  land  now  owned  by  the  plaintiff, 
and  which  should  be  annexed  to  it  as  an 
appurtenance.  Reals  v. Case,  188  Mass.  138, 
and  cast's  there  cited.  If  such  a  nervitude 
was  imposed  for  the  benefit  of  the  lot  now 
owned  by  the  plaintiff,  it  must  have  been 
at  the  time  of  the  grant  to  the  defendant. 
Nothing  that  has  happened  since  could 
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impair  the  defendant's  title  in  this  partic- 
nlar,  without  its  consent  We  are  there- 
fore to  look  to  see  If  enough  can  be  found 
in  the  deed  iteelt,  or  in  the  situation  and 
circamstaDces,  fairly  to  show  that  any 
such  ri;;ht  or  easement  was  then  created 
in  favor  of  the  lot  which  the  plaintiff  after- 
wards bought.  In  the  first  place,  it  Is  ap- 
parent that  the  idea  of  iceeping  the  lot 
open  originated  with  the  defendant.  The 
original  owners  nerer  had  a  scheme  or 
plan  that  their  lots  in  this  neighborhood 
sbonld  not  be  built  upon  at  all,  but  only 
thatthe  bnildings  must  t>e  of  brick  and 
stone.  This  latter  requirement  Is  not 
mentioned  in  the  deed  to  the  defendant, 
and  there  is  nothing  to  show  that  the  de- 
fendant had  notice  of  it.  The  ruling  that 
the  defendant's  land  was  not  subject  to 
that  restriction  was  right.  The  first  sug- 
gestion of  keeping  the  lot  open  is  found  in 
the  vote  of  the  city  council  authorieing  the 
purchase  of  the  two  lots,  one  on  the  south 
aide  of  Middle  street,  and  the  other  being 
the  lot  now  in  question,  on  the  north  side, 
"  the  latter  to  be  forever  kept  open ; "  and 
the  ezpenditnre  to  be  charged  to  the  ap- 
propriation for  grammar  and  primary 
school-houses.  On  the  same  day  a  resolu- 
tion was  passed  authorizing  the  erection 
nf  a  grammar  school-house  on  the  south 
lot.  The  deeds  of  the  two  lots  were  taken 
slmnltaneously  a  tew  weeks  afterwards. 
The  deed  of  the  north  lot  contains  the 
clause  upon  which  the  plaintiff  now  relies. 
It  is  as  follows:  "But  this  conveyance  is 
made  on  the  express  condition  that  no 
building  shall  ever  beerected  on  the  above- 
mentioned  premises,  and  also  that  no  wall 
or  fence  shall  ever  be  placed  on  the  above- 
mentioned  premises  within  less  than  five 
feet  of  Middle  street,  and  that  the  same 
Ave  teet  shall  forever  remain  open  as  a 
public  sidewalk. "  Itls  to  be  observed  that 
the  deed  contains  no  mention  that  this 
condition  is  imposed  for  the  benefit  of  the 
adjacent  lands;  that  no  earlier  deed  bad 
mentioned  any  scheme  or  plan  to  keep  the 
lot  open ;  that  in  point  of  fact  there  was 
no  Bach  scheme  or  plan;  and  that  the  lot 
now  owned  by  the  plaintiff  was  then  va- 
cant land,  bounding  on  three  sides  on  pub- 
lic streets,  and  in  part  on  one  of  these 
three  sides  on  a  passage-way.  Even  if 
facts  which  took  place  afterwards  could 
be  looked  at,  the  deed  to  the  plaintiff,  ex- 
ecuted several  years  later,  contained  no 
meDtlon  that  any  soch  right  or  easement 
existed  for  its  benefit.  It  is  more  proba- 
ble that  the  Intention  at  the  time  of  the 
grant  to  the  defendant  was  to  keep  the 
lot  open  to  be  used  in  connection  with  the 
school-boDse,  either  as  a  play-ground  or 
otherwise.  This  supposition  will  account 
for  the  insertion  of  the  clanse  in  the  deed. 
Bat.  however  this  may  be,  an  easement 
ur  servitude  of  this  description  ought  not 
to  be  held  to  be  imposed  for  the  benefit  of 
an  adjacent  lot  of  land,  in  the  absence  of 
any  words  In  the  grant  itself  implying  it, 
unless  the  circnmstances  and  situation  at 
the  time  of  the  grant  were  such  as  to  make 
it  manifest  that  the  condition  or  restric- 
tion or  reservation  was  in  tended  to  be  for 
the  benefit  of  such  adjacent  lot,  and  to  be 
annexed  to  it  as  an  appurtenance.  Thereis 
nothing  la  tbe  facts  of  the  present  case 


sufl[lc]ent  to  sustain  the  burden  resting 
upon  the  plaintiff.  In  this  respect  the  case 
resembles  Badger  v.  Boardman,  16  Gray, 
559:  Jewell  v.  Lee,  14  Allen,  146;  Sharp  v. 
Hopes,  IK)  Mass.  881;  and  Beals  v.  Case. 
laS  Mass.  138;  and  it  differs  from  Peck  v. 
Conway,  119  Mass.  546,  and  other  cases 
where  the  facts  to  be  established  sufficient- 
ly appeared.    BUI  dismissed. 


(1S3  Mass.  510) 

Manning  v.  Lei.and. 

(Supreme  Judicial  Court  of  Masaachusetta. 
Hiddlesez.    Hay  W,  1891.) 

Pbincipal  and  Aobnt— Estoffbl. 

1.  In  an  action  for  services  as  attorney,  tbe 
court  found  that  the  person  who  employed  plain- 
tiff was  not  defendant's  agent,  and  tliat  defend- 
ant did  not  know  that  plaintiff  was  acting  as  his 
counsel  iintil  after  a  draft  from  the  government 
in  satisfaction  of  the  Judgment  recovered  for  de- 
fendant had  been  paid.  Held,  that  the  court 
properly  refused  to  rule  that  the  person  employ- 
ing plaintiff  had  authority  to  and  did  bind  de- 
fendant, and  that  the  latter  was  estopped  to  deny 
the  agency,  or  to  give  any  ruling  assuming  t^e 
existence  of  the  agency. 

2.  The  receipt  by  defendant  of  the  money  re- 
covered for  him  by  plaintiff  is  not  a  ratification 
of  plaintiff's  employment,  if  when  he  received  it 
he  did  not  know  that  plaintiff  was  acting  as  his 
counsel. 

Exceptions  from  superior  court,  Middle- 
sex county;  Edoar  J.  Sbkkman,  Judge. 

This  is  an  fiction  of  contract  for  profes- 
sional services  and  disbursements  ren- 
dered and  made  In  prosecuting  a  claim 
of  the  defendant  as  a  b«neficiary  in  the 
case  of  Benjamin  P.  Sherman,  complain- 
ant, belug  case  No.  1,423  of  class  No.  2  of 
the  Alabama  claims.  At  the  trial  the 
plaiatitf  testified  that  said  B.  P.  Sherman 
employed  the  plaintiff  to  prosecute  said 
case  No.  1,423,  (In  behalf  of  himself  and 
beneficiaries,)  plaintiff's  compensation  to 
be  contingent  on  bis  success  therein ;  and 
that  the  defendant  gave  an  affidavit 
which  was  used  by  the  plaintiff  in  obtain- 
ing Judgment  for  the  defendant,  in  which 
he  named  the  plaintiff  as  bis  attorney  in 
said  case;  that  the  plaintiff,  and  he  alone, 
appeared  Id  said  case  No.  1,423  before  the 
court  of  com  missioners  of  Alabama  claims. 
It  appeared  that  said  court  of  commis- 
sioners gave  Judgment  in  favor  of  the  de- 
fendant as  beneficiary  in  said  case,  and  In 
favor  of  said  Sherman  as  complainant 
therein;  that  the  defendant  received  a 
draft  upon  the  United  States  treasurer  In 
payment  of  his  claim  as  beneficiary.  The 
defendant  testified  that  he  never  employed 
nor  authorized  said  Sherman  to  employ 
the  plaintiff,  and  gave  other  evidence  in 
contradiction  of  tbe  plaintiff.  The  court 
found  as  a  fact  that  tbe  defendant  did  not 
employ  tbe  plaintiff,  nor  authorlce  said 
Sherman  to  employ  him,  and  did  not 
know  that  the  plaintiff  was  acting  as 
counsel  in  said  case  until  after  said  draft 
was  paid ;  and  the  court  found  for  Ibe  de- 
fendant. 

Jerome  F.  Manning,  pro  ae.  W.  B. 
Powers,  for  defendant. 

Morton,  J.  The  plaintiff's  exceptions 
are  confined  wholly  to  foar  rulings  which 
be  requested  tbe  court  to  make,  and 
which  tbe  court  declined  to  give.    Tbe  ez- 
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ceptions  do  not  purport  to  contain  all 
tlie  evidence  introduced  at  tbe  trial,  nor 
all  of  the  evidence  bebring  upon  tbe  rul- 
ings which  the  plaintiff  requested.  The 
Judge  who  tried  the  case  made  certain 
findings  of  fact,  and  the  question  is  not 
whether  these  findings  of  tact  were  Justi- 
fied by  the  evidence,  (with  which  we  can- 
not deal,)  bat  whether,  in  view  of  the 
flndingu  of  fact  and  so  much  of  tbe  evi- 
dence as  is  reported,  the  court  rightly  re- 
fused the  rulings  requested  by  theplaintilT. 

Tbe  first  ruling  aslced  by  the  plaintiff 
was  that  Sherman,  as  agent  of  the  defend- 
ant, bad  lawful  authority  to  bind  the  de- 
fendant, and  did  bind  the  defendant,  to 
pay  thj  plaintiff.  But  the  court  expressly 
found  as  a  fact  that  the  defendant  did  not 
authorize  Sherman  to  employ  the  plain- 
tiff, and  did  not  Icnow  that  the  plaintiff 
was  acting  as  counsel  till  after  the  draft 
was  paid;  so  that  while  the  ruling  asked 
for  would  have  been  correct,  and  would 
no  doubt  have  been  made  by  the  court,  if 
the  finding  had  been  that  Sherman  was 
the  agent  of  the  defendant,  it  became 
wholly  Inapplicable  in  consequence  of  tbe 
finding  (which  it  was, in  effect)  that  Slier- 
man  was  not  the  agent  of  the  defendant. 

Nest,  the  plalnttlT  aslced  the  court  to 
rule  that  the  defendant  was  estopped  to 
deny  tbe  agency,  and  was  bound  as  prin- 
cipal to  pay  the  plaintiff.  If  the  defend- 
ant had  Icnown  that  tbe  pluintilf  by  au- 
thority of  Sherman,  or  without  it,  was 
assuming  to  act  as  his  agent,  and  did 
nothing  to  disaffirm  his  acts,  but  allowed 
him  to  go  on  and  accepted  the  draft,  which 
was  the  result  of  the  plaintlR's  efforts  as 
agent  in  his  bebalf,  then  the  defendant 
might  have  been  estopped  to  deny  the 
agency.  But  here  again  the  express  find- 
ing of  the  court  that  the  defendant  not 
only  did  not  authorise  the  employment  of 
the  plaintiff,  but  that  be  did  not  know 
that  the  plaintiff  was  acting  as  counsel 
till  after  the  draft  bad  been  paid,  disposes 
of  the  ruling  requested.  There  is  no  prin- 
ciple of  law  which  will  estop  the  defend- 
ant from  denying  -that  the  pluintlff  was 
bis  agent,  when  it  appears  that  he  did  not 
authorize  the  employment  of  tbe  plaintiff, 
and  did  not  know  when  he  received  the 
money  that  belonged  to  him  that  the 
plaintiff  had  claimed  to  act  as  bis  agent 
In  procuring  it.  Tbe  plaintiff's  testimony 
that  tbe  defendant  made  an  affidavit  in 
which  he  named  the  plaintiff  as  his  attor- 
ney is  met,  not  only  by  the  finding  of  -the 
court,  hut  also  by  the  statement  in  the 
exceptions  that  "the  defendant  testified 
that  he  never  employed,  nor  authorized 
said  Sherman  to  employ,  the  plaintiff,  and 
gave  other  evidence  in  contradiction  of 
the  plaintiff." 

The  third  ruling  requested  was.  In  sob- 
stance,  that  the  naming  nf  the  plaintiff  in 
the  amendment  to  tbe  petition  as  attor- 
ney for  the  beneficiaries  was  the  act  of  the 
defendant  by  his  agent,  Sherman,  and 
bound  the  defendant.  Bat  this  raling 
rested  on  tbe  asRumption  that  Sherman 
was  the  agent  of  the  defendant,  which  the 
court  found  was  not  so,  and  the  ruling 
was  therefore  rightly  refused. 

The  fourth  ruling  requested  was,  in 
effect,  that  tbe  act  of  tbe  defendant  In  re- 


ceiving the  money  paid  on  the  Judgment 
obtained  by  the  plalutlff  in  defendant's 
favor  was  a  ratification  of  the  employ- 
ment of  the  plalntitr  by  Sherman,  and 
bound  tbe  defendant  to  pay  the  plaintiff 
for  his  services  in  the  prosecution  of  the 
claim.  It  Is  "clear  that  the  ratification 
of  an  unauthorised  contract,  in  order  to 
be  eOectuai  and  obligatory,  must  be  shown 
to  have  been  made  with  a  full  knowledge 
of  all  essential  facts  connected  with  the 
transactiou  to  which  it  relates."  Dickin- 
son v.  Conway,  12  Allen,  491;  Coinbs  v. 
Scott.  Id.  496;  Chaffee  v.  Blalsdell,  142 
Mass.  542.  8  N.  E.  Rep.  435;  Muixay  v. 
Lumber  Co.,  14!S  Mass.  251,  9  N.E.Kep.634. 
But  the  court  found  that  when  the  defend- 
ant received  the  money  be  did  not  know 
that  the  plaintiff  was  acting  as  counsel, 
and  tbe  act  of  receiving  the  money  would 
not,  therefore,  amount  to  a  ratification 
by  the  defendant  of  the  plaintiff's  acts  as 
bis  agent,  and  the  mling  was  rightly  re- 
fused. For  these  reasons  tbe  entry  must 
be,  exceptions  overruled. 


(16S  Maas.  EIS) 

yn.LAif  et  al.  v.  Pibboe  et  hI. 

(Supreme  Judicial  Court  of  Massadhusetta. 
Essex.    May  18,  1891.) 

FaAUSULSNT  CONVBTANOBS— PaTHENT  TS  COUBSS 

OF  Business— EviDBNOB. 

1.  An  insolvent  debtor,  before  proceedings  in 
insolvenoy,  sold  his  stock  of  eooda,  taking  notes 
in  payment.  Lata  at  niffhti  following  close  upon 
the  sale,  he  Indorsed  the  notes  to  defendants' 
agent  in  payment  of  his  indebtedness  to  them. 
Fart  of  this  indebtedness  consisted  of  aocounts 
not  yet  due,  and  he  had  never  before  paid  defend- 
ants before  tbeir  accoants  were  due,  and  bad  al- 
ways paid  by  cash.  Held,  that  tbe  court  would 
have  been  warranted  in  finding  as  a  fact  that  the 

gayment  was  not  made  in  the  regular  course  of 
usiness,  and  It  should  not  have  been  held,  as  a 
matter  of  law,  to  have  been  in  the  regular  coarse 
of  business. 

2.  In  an  action  to  recover  monev  i>aid  to  pre- 
ferred creditors  by  an  insolvent  debtor,  evidence 
that  the  debtor  was  commonly  reputed  to  be  do- 
ing business  on  borrowed  money  is  admissible. 

Report  from  superior  court,  Essex  coun- 
ty; Ch&rlbb  P.  Thompson,  Judge. 

This  is  an  action  of  contract  brought  by 
the  assignees  of  the  estate  in  insolvency  of 
Frank  W.  Flanders,  of  Lawrence,  in  said 
county,  an  insolvent  debtor,  against  tbe 
defendants,  who  are  wholesale  grocers  do- 
ing business  in  Boston,  under  .tbe  firm 
name  of  Wason,  Pierce  &  Co.  Tbe  action 
is  brought  for  a  preference  alleged  to  have 
been  given  by  said  Flanders  to  tbe  defend- 
ants in  fraud  of  the  insolvency  laws.  Au- 
gust 6, 18S8,  Flanders  sold  ont  his  entire 
stock  of  goods,  ecc,  to  one  Jackman.for 
tbe  sum  of  $1,00U,  which  was  thefair  value 
of  tbe  same,  and  received  notes  in  pay- 
ment, which  notes  be  then  indorsed  to  de- 
fendants In  payment  of  his  Indebtedness 
to  them.  Involuntary  proceedings  were 
Instituted  against  bim  by  petition  filed 
August  8, 1888,  in  the  course  of  which  he 
was  adjudicated  an  insolvent  debtor. 
A  warrant  was  issued  against  bia  estate, 
and  these  plaintiffs  were  appointed  as- 
signees. The  court  found  that  tbe  pay- 
ment made  by  FInnders  to  tbe  defendants 
was  not  a  fraudulent  preferenc<>  by  blm, 
unless  upon  tbe  foregoing  tacts  the  p«y- 
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ment  wns  not  made  in  his  ordinary  and 
osaal  course  uf  basineps ;  and  tbat  II  the 
payment  was  not  made  in  his  ordinary 
and  nsual  courae  ot  business,  thentlie  pay- 
ment was  a  Iraudulent  pi-eference.  The 
coart  ruled  as  a  matter  ot  law  that  the 
payment  was  made  in  the  usual  and  ordi- 
nary conrse  of  his  (Flanders')  buslnesB, 
and  found  for  the  defendants. 

Jones,  Jonea  <£  Pln^ee,  for  plaintiffs. 
W,  S.  Knox,  ior  defendants. 

H(>i.jtfK8,Jr.,J.  1.  Theuiain  4ue8tion  be- 
fore us  Is  whether  the  payment  to  the  de- 
fendant by  Flanders  appenrs,  as  matter  uf 
law,  to  have  been  mude in  the  nsual  and 
ordinary  course  olbusiness.  TbeplaintiOs 
do  not  seek  to  avoid  Flanders'  sale  of  his 
stock'  in  trade,  as  in  Walbrun  v.  Babbitt, 
16  Wail.  577.  On  the  contrary,  their  claim 
to  the  proceeds  is  based  upon  an  affirm- 
ance of  the  sale.  The  O'lly  way  in  which 
the  sale  or  knowledge-  of  it,  and  of  the 
manner  in  which  it  was  made,  could  be 
considered  to  the  defendants'  disadvan- 
tage, would  be  as  bearing  on  their  actual 
good  faith  when  they  took  the  notes,  if 
the  case  were  left  toajnry.  Starting  with 
a  valid  sale  by  the  insolvent,  which  puts 
him  out  of  business,  we  cannot  say,  as 
matter  of  law,  that  a  transfer  by  him  nf 
tlie  parchaser's  notes  to  a  creditor  for 
their  face  value  in  cash,  and  payment  of 
debts,  is  not  in  the  usual  course  of  busi- 
ness. All  that  remains  for  him  to  do  is  to 
pay  his  debts,  and  that  is  all  that  he  does 
in  the  case  supposed.  See  Thacher  t. 
Pray,  113  Mass.  291. 

But,  when  we  take  into  acnonnt  all  the 
circumstances  of  the  payments  In  ques* 
tion,  we  are  unable  to  Bay  that  a  jury,  or 
in  this  case  the  judge,  would  not  have 
been  warranted  in  finding  that  it  was  not 
made  in  the  usual  and  ordinary  course  uf 
business,  as  matter  of  fact.  It  was  made 
late  at  night,  following  close  upon  the 
sale,  tilmost  as  a  part  of  it.  Although 
the  plaintiffs  affirmed  the  sale,  they  had  a 
right  to  argue  that  the  defendants  knew 
it  to  be  a  sale  which  could  not  stand 
against  assignees  in  Insolvency,  if  they 
elected  to  avoid  it;  that  the  defendants 
took  the  proceeds  with  that  knowledge; 
and  that  they  were  not  in  the  position  of 
receiving  payment  from  a  debtor  who  had 
gone  out  of  business  at  a  previous  time. 
Although  the  greater  part  of  Flanders'  ac- 
count with  the  defendants  was  overdue, 
the  credit  alio  wed  on  the  later  items  had 
not  expired.  Flanders  never  before  had 
paid  his  bills  until  they  became  due,  or 
otherwise  than  by  check  or  cash,  and  he, 
at  least,  must  have  known  that  he  wns 
giving  the  defendants  a  preference.  We 
express  no  opinion  upon  the  weight  of  the 
argument,  but  we  are  of  opinion  tbat  the 
case  falls  midway  between  the  extremes 
marked  by  such  cases  as  Nary  v.  Merrill,  8 
Allen,  451,  and  Pearson  v.  Goodwin,  9  Al- 
len, 482,  where  the  court  can  rule  one  way 
or  the  other:  and  that  the  question 
should  have  been  passed  upon  as  a  ques- 
tion ot  tact,  even  If  doing  so  would  have 
had  the  same  result,  which  we  cannot  as- 
sume. Aldeu  V.  Marsh,  97  Mass.  160,  l&S ; 
Bnftum  T.  Jones,  144  Mass.  29,  80,  10  N. 
E.  Rep.  471 ;  Stevens  T.  Pierce,  147  Mass. 


510, 18  N.  E.  Rep.  411 ;  Pearson  v,  Good- 
win, 9  Allen,  482,  483. 

2.  It  was  proved  tbat  when  Flanders 
went  into  business  he  borrowed  about 
f  1,800  of  bis  brother  for  the  purponeot car- 
rying it  on,  and  that  at  the  time  of  the 
Bale  he  still  owed  his  brother  the  same 
amount,  and  also  owed  a  larg^e  amount 
tor  merchandise,  the  total  value  uf  his  as- 
sets being  91,500.  The  defendants' agent 
testified  that  he  did  not  know  that  Flan- 
ders was  doing  business  on  borrowed 
money.  The  plain  titfa  offered  to  prove 
that  at  the  time  of  the  sale  Flanders  was 
commonly  reported  to  be  doing  business 
on  borrowed  modey.  The  judge  excluded 
the  evidence,  but  ruled  that  it  was  com- 
petent to  show  that  Flanders  was  in  bad 
repute  financially.  There  is  no  doubt  tbat 
the  general  reputation  ot  a  man  as  to 
solvency  is  admissible,  not  to  prove  the 
fact,  but  us  bearing  on  what  the  party 
dealing  with  him  has  reasonable  cause  to 
believe.  Whitcherv.Shattuck.S  Allen,319, 
321;  Simpson  v.  Carleton,  1  Allen,  109, 118; 
Bartlett  v  Decreet,  4  Gray,  111;  Lee  v. 
KUburn.  8  Gray,  594,  598.  General  reputa- 
tion of  doing  business  on  borrowed  capi- 
tal is  somewhat  more  specific,  but  is  hard- 
ly less  likely  to  come  to  the  ears  ot  those 
dealing  with  the  person  concerned.  We 
are  of  opinion  that  it  is  admissible  for  the 
same  purpose,  and  on  the  same  ground, 
as  reputation  for  solvency,  or  ot  being  the 
owner  of  valuable  real  and  personal  es- 
tate, tMetcalt  V.  Munson,  10  Allen,  491- 
498;)  or  of  neglecting  and  mismanaging 
his  business,  (Bartholomew  y.  McKin- 
stry,  6  Allen,  567;)  or  that  the  printing  of 
mousseUne  dn  laloo  was  a  ruinous  busi- 
ness to  those  engaged  in  it,  (Denny  v. 
Dana,  2  Cusb.  160,  169;)  or,  that  a  tree 
waslnadecayed  and  dangerous  condition, 
(Chase  V.  City  of  Lowell,  151  Mass. 422, 427, 
24  N.  E.  Rep.  212.) 

New  trial  granted. 


(163  Mass.  497) 

Hasttngs  v.  Gbimbbaw. 

(Supreme  Judicial  Count  of  Mcuaacifmtettg. 
Bristol.    May  19,  1891.) 

EiFABiAK  RioHT»— Tbespass— Tnui  TO  Haintaih 
DoGKa. 
Under  St.  Mass.  1806,  o.  18,  authorizing  the 
owners  of  land  on  a  certain  river  to  erect  and 
maintain  wbarves  "parallel  wlMi  the  line  of  their 
several  lots  as  they  abut  upon  said  river,  said 
wharves  to  extend  to  the  channel  of  said  river, " 
and  ^ving  like  authority  to  provide  doobs  wltn- 
-in  the  same  limits,  such  su  owner  might,  after 
erecting  do<ilEs,  aeil  the  adjacent  land  to  low- 
water  mark,  or  to  a  point  below  low-water  mark, 
and  still  retain  a  title  in  the  dock  between  that 
land  and  the  channel,  such  as  would  enable  him 
to  maintain  a  salt  for  trespass  thereto. 

Report  from  superior  court,  Bristol 
county. 

C'bus.  W.  Clifford  and  Henry  B.  Grapo, 
for  plaintiff.    E.  L.  Barney,  for  defendant. 

Knowlton,  J.  In  this  case  it  is  unnec- . 
essary  to  consider  particularly  the  deeds 
under  which  the  plaintiff  derived  his  title. 
It  is  enough  to  say  that  on  April  20, 1888, 
he  was  the  owner  of  the  7ocds  described  in 
the  declaration,  so  far  as  there  could  be 
private  ownership  of  that  property,  and 
that  he  was  also  the  owner  ot  the  land 
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which  he  conveyed  oa  that  day  to  Thom- 
as B.  Wilcox,  which  waa  subaeqaently  con- 
veyed to  the  City  Mannfacturing  Compa- 
ny, under  whose  license  the  defendant  jae- 
tlflesthe  alleged  treapass.  The  question 
presented  is  whether  by  that  deed  the 
plaintitf's  rights  In  the  property  -which 
was  used  as  a  dock  passed  to  Wilcox, and. 
If  not,  whether,  after  the  conveyance  of 
the  adjacent  land  to  low-water  mark,  or 
to  a  point  below  low-water  mark,  he 
coald  still  retain  a  title  in  the  dock  be- 
tween that  land  and  the  channel,  such  as 
would  enable  blm  to  maintain  a  suit  for 
a  trespasH.  His  title  to  the  property  used 
as  a  dock  was  originally  acquired  under 
the  Statutes  of  1806,  c.  18,  which  Is  printed 
in  the  margin  of  page  209  of  lOR  Mass.  Un- 
der that  statute  the  owners  of  land  on 
Acushnet  river,  in  the  neighborhood  where 
his  lot  is  situated,  are  authorized  "to 
erect,  continue,  and  maintain  wharves 
parallel  with  the  line  ot  their  several  lots 
as  they  abut  upon  said  river;  said 
wharves  to  extend  to  the  channel  of  said 
river,  if  the  owners  of  said  lots  think  prop- 
er;" and  they  are  given  like  authority  to 
provide  docks  within  the  same  limits.  In 
Hamlin  ▼.  Manufacturing  Co.,  141  Mass. 
51,6  N.  E.  Rep.  5>31,  is  the  following  lan- 
guage in  reference  to  this  act :  "  This  [stat- 
ute] operated  as  a  legislative  grant  to  the 
owners  of  lots  of  an  interest  in  the  soil  be- 
tween their  lots  and  the  channel  of  the 
river.  Whether  it  gave  them  an  absolute 
fee,  without  any  restrictions,  or  whether 
sincethe  passage  ot  the  Statutes  of  1866,  c. 
143,  they  are  Hubject  to  the  regulations  of 
the  harbor  commissioners,  and  to  what 
extent,  it  is  not  necessary  to  consider  in 
this  case.  The  act  certainly  gave  them  a 
possessory  title  for  the  purpose  of  building 
wharves,  sofficient-toenable  them  to  main- 
tain trespass  if  their  rights  are  invaded." 
See,  also,  to  the  same  effect.  Haskell  v. 
New  Bedford,  108  Mass.  208.  This  was  an 
additional  right  of  property  outside  ot  the 
former  land  uf  each  of  the  riparian  propri- 
etors, created  by  the  statute  in  favor  of 
those  who  then  owned  the  lota.  It  was  a 
title  to  the  adjacent  land,  and  to  the  wa- 
ter over  it,  subject  to  certain  rights  in  the 
public.  There  la  no  good  reason  why  a 
large  lot  held  under  such  a  title  cannot  be 
carved  up  and  conveyed  in  different  par- 
cels, as  flats  which  are  held  under  a  titleof 
a  Himilar  kind,  and  originating  in  a  olml- 
lar  way,  may  be  separated  from  the  land 
above,  and  be  sold  In  different  parts. 
Storer  v.  Freeman,  6  Mass.  435;  Mayhew 
V.  Norton,  17  Pick.  360;  Porter  v.  Sullivan, 
7  Gray,  441.  See,  also,  for  adjudications 
in  regard  to  similar  titles:  Goudsell  v. 
Lawson,  42  Md.  348,  373;  Power  v.  Taze- 
wells,  25  Grat.  786;  Norfolk  aty  v.  Cooke, 
27  Grat.  430;  Clement  v.  Burns,  43  N.  H. 
609;  Fitzgerald  v.  Fa u nee,  46  N.  J.  Law. 
536,  596,  597. 

We  are  ot  opinion  that  the  plaintiff 
might, if  hechose.sell  the  land  above  high- 
water  mark,  or  sell  that  and  a  part  of  the 
land  covered  with  water,  and  retain  his 
wharf  and  his  dock,  or  any  part  of  either 
of  them.  It  is  very  clear  that  he  did  nut 
intend  to  sell  the  dock.  His  deed  to  Wil- 
cox described  the  granted  premises  by  a 
boundary  which  plainly  excluded  the  dock. 


Other  rights  and  privileges  were  express- 
ly given  In  connectioo  with  the  property 
sold,  and  it  la  therefore  implied  that  he  did 
nut  intend  to  give  any  in  the  dock,  except, 
perhaps,  the  right  to  pass  over  It  to  gain 
access  to  the  pruperty  sold.  The  plaintiff 
having  a  right  to  retain  the  dock  for  him- 
self when  be  sold  the  adjacent  land,  and 
having  Intended  to  retain  it,  and  having 
used  apt  words  in  his  deed  to  express  his 
intentlun  as  the  owner  of  it,  the  defendant 
was  a  trespasser  in  the  use  which  he  made 
of  it,  and  the  instructions  of  the  court 
were  correct,  and  the  verdict  was  rightly 
returned  for  the  plaintiff.  Judgment  on 
the  verdict. 


(153  Mass.  514) 

Hatbs  v.  Town  or  Htdk  Park. 

(Supreme  Jvdldai  Court  of  Massaclauetts. 
Korfolk.    Uay  18,  1891.) 

Dbpectivb  Hiobwatb— Txliobaph  Wibb  IK  Road 

— INTBBVBMTION    OF    AKOTHBB  —  LtABlUTT    OF 

Town. 

1.  In  an  action  against  a  town  for  personal 
injuries  from  a  defect  in  the  highway,  consisting 
of  a  telegraph  wire  slopiog  from  a  bouse  and  lay- 
ing across  the  road,  ft  appeared  that  the  wire 
was  caught  in  the  wheels  of  a  wagon  approaching 
plaintiff,  and  that  he  was  hurt  in  bending  back 
in  tiis  seat  to  get  nnder  the  wire  as  it  reached 
him.  field  that,  if  the  other  driver  was  not  neg- 
ligent, his  oo-operatlon  with  the  defect  in  pro- 
dncing  the  injury  -would  not  prevent  recovery 
therefor. 

a.  Though  plaintiff  saw  the  wire  at  a  distance 
of  SO  feet,  still  the  jury  might  find  from  his  tes- 
timony that  ha  called  to  the  other  driver,  and 
that  on  account  of  the  shortness  of  the  time  and  the 
speed  at  which  he  was  driving  he  was  unable  to 
turn  out  or  obasge  his  seat,  and  that  he  used  due 
care. 

8.  It  was  a  question  for  the  jury  whether  the 
wire  so  permanently  obstructed  travel  as  to  be  a 
defect  for  which  the  town  might  be  liable. 

Exceptions  from  superior  court, Norfolk 
county. 

Elifhft.  Green  wood  and  F.  W,  Murphy, 
for  plaintiff.  Jnines  E.  Cotter  and  Cbaa, 
F.  Jeaney,  for  defendant. 

HoLMKS,  J.  This  is  an  action  to  recov- 
er damages  for  personal  injuries  alleged 
to  have  been  caused  by  a  defect  In  the 
highway.  The  alleged  defect  was  a  tele- 
graph wire  which  sloped  down  from  a 
house  to  which  it  was  fastened,  and  lay 
across  the  highway.  Whether  the  wire 
was  broken  before  the  time  ot  the  acci- 
dent, or  whether  It  still  was  attached  on 
the  other  side  of  the  way  to  another 
house,  Ave  or  six  hundred  feet  away  from 
the  one  first  mentioned.  Is  not  very  clear, 
and  la  not  material.  The  only  support 
which  there  had  been  between  these  two 
points  was  a  bracket  on  a  pole,  (In  the 
road  as  we  understand.)  and  this  had  been 
gone  for  about  a  week.  There  was  evi- 
dence that  the  wire  was  down  within  a 
toot  of  the  ground  the  night  before.  The 
wire  was  caught  in  the  wheels  ot  a  wagon 
which  was  coming  towards  the  plaintiff, 
and  he  was  hurt  in  bending  back  in  hta 
seat  in  order  to  get  nnder  Che  wire  as  It 
reached  him.  Uesaw  the  wire  approaching 
when  itwasSO  feet  ahead,  and  called  to  the 
other  driver,  but  the  other  driver  paid  no 
attention,  and  might  have  been  found  not 
to  ha  ve  heard  the  plaintiff.    In  view  ot  th ) 
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possible  expectations  of  the  plaintiff  that 
the  otiier  man  was  to '  stop,  and  bis  tes- 
timony as  to  the  shortness  of  the  time, 
the  speed,  his  Inability  to  tarn  oot  or 
to  change  his  seat,  etc.,  we  cannot  say 
that  the  Jury  mi^ht  not  have  been  war- 
ranted in  flndin;;  that  he  used  due  care. 

It  i%  argued  that  the  wire  was  not  a  de- 
fect. Bat  it  was  fixed  atone  end,  at  least, 
and  the  fury  might  have  found  that  it 
came  down  to  the  road  In  such  a  way  as 
permanently  to  obstruct  trarel,80  that  it 
resembled  "a  barrier  fixed  or  stretched 
across  the  way,"  which  was  admitted  to 
be  a  defect,  rather  than  the  rape  of  a  der- 
rick being  moved  by  third  persons,  for 
which  the  city  was  held  not  to  be  liable  in 
Barber  v.  Roxbnry,  11  Allen,  818,  820; 
French  v.  Brunswick,  21  Me.  29.  The  Jury 
might  have  inferred  from  the  length  of 
time  that  the  wire  had  been  down  that 
the  town  had  or  ought  to  have  bad  notice 
uf  the  defect. 

The  main  argument  for  the  defendant 
is  that,  whether  the  wire  was  a  defect  or 
not,  it  was  not  the  sole  cause  of  tbein- 
]nry,  but  that  the  conduct  of  the  driver 
of  the  other  wagon  concurred  in  bringing 
about  the  plaintiff's  hurt.  If,  In  the  opin- 
ion of  the  jury,  the  other  driver  was  negli- 
gent, as  towards  the  plaintiff,  and  thns 
bad  a  band  in  causing  the  injury,  no 
doubt  the  plaintiff  cannot  recover.  Kid- 
der V.  Dunstalile.  7  Gray,  104;  Pratt  v. 
Weymouth,  147  Mass.  245,  252,  17  N.  E. 
Rep.  588.  But  the  jury  might  have  found 
that  the  other  driver  was  not  negligent, 
and,  indeed,  that  nntll  it  was  too  late  he 
was  wholly  unaware  of  his  entangle- 
ment, or  that  there  was  a  wire  in  the  road 
at  all.  If  so,  his  co-operation  stood  on 
no  different  footing  from  the  force  of 
gravitation. 

A  town  is  not  exonerated  because  other 
canses  co-operate  with  the  defect;  if  it 
were,  it  never  would  be  liable.  Human 
eanses  stand  no  differently  from  any  oth. 
ers,  merely  as  snch.  The  Umit  of  the  stat- 
utory liability  of  towns  is  only  the  strict- 
est form  of  the  limit  of  the  liability  of 
wrong-doers.  To  an  extent  not  yet  per- 
haps exactly  determined,  wrong-doers 
are  presumed  not  to  contemplate  wrong- 
doing by  others,  unless  they  are  shown 
in  fact  and  actually  to  have  contemplated 
it.  Therefore,  generally,  they  are  not  lia- 
ble if  another  wrong-doer  intervenes  be- 
tween tiieir  act  and  the  result.  Tasker  v. 
Stanley,  28  N.E.  Rep.  417,  (Jan.  1891.)  But 
tbemerefact  that  another  human  betngln- 
tervenes  is  not  enough.  Elmer  v.  Fessen- 
den,  151  Mass.  859,  862,  863,  24  N.  E.  Rep. 
2U9:  Carney  v.  Hhanly,  107  Mass.  568,581; 
Carter  v.  Towne,  98  Mass.  567;  McDonald 
V.  Snelllng,  14  Allen,  290,  296.  His  inter- 
vention is  important,  not  qua  cause,  but 
qna  wrong-doer.  In  the  case  of  towns 
sued  for  a  defect  In  the  highway,  the 
wrongful  acts  of  tbethlrd  person  need  not 
intervene  subsequently,— it  is  enough  that 
it  co-operates  with  the  defect  at  the  mo- 
ment; but  the  principle  is  the  same.  It  is 
because  the  act  is  wrongful,  (including 
under  this  head  negligence.)  not  because 
it  is  a  concurring  cause,  that  the  defend- 
ant escapes.  If  tlie  act  which  concurs 
with  the  defect  In  producing  the  result 


complained  of  is  Innocent,  and  is  of  a  kind 
which  the  defendant  is  bound  to  expect 
and  to  provide  for,  such,  for  instance,  as 
another  man's  driving  upon  the  road,  the 
jury  may  find  against  the  town  as  well 
as  when  a  particular  state  of  the  weather 
is  a  concurrent  cause.  Flagg  v.  Hudson, 
142  Mass.  280,  8  N.  E.  Rep.  42.  It  can  make 
no  difference  whether  the  defect  brings  the 
plaintiff  into  contact  with  the  innocent 
vehicle,  as  in  Flagg  v.  Hudson,  or  the  ln« 
nocent  vehicle  brings  the  plaintiff  into 
contact  with  the  defect,  as  the  jury  might 
find  to  have  been  the  fact  here.  The  act 
of  the  third  party  is  equally  necessary  to 
the  result,  and  is  equally  Innocent  in  the 
two  cases.  We  will  add  that  there  is  no 
question  before  us  of  remoteness,  in  the 
sense  discussed  in  Marble  v.  Worcester,  4 
Gray,  895,  and  McDonald  v.  Snelllng,  14 
Allen,  290,  292. 

The  other  objection  urged  to  the  plain- 
tiff's  right  to  go  to  the  jury  was  that  it 
did  not  appear  that  notice  was  given  to 
the  town,  as  required  by  statute,  within 
80  days  of  the  accident.  Pub.  St.  c.  52,  S 
19;  St.  1882,  c.  86;  St.  1888,  c.  114.  By  the 
plaintiff's  testimony  the  accident  hap- 
pened on  February  7,  1889.  The  notice 
gave  the  same  date.  The  town-clerk  pro- 
duced the  notice,  and  testified  solely,  as 
be  said,  from  inspection  of  a  memoran- 
dum upon  it,  that  it  was  received  on  Feb- 
ruary 6,  1889.  Another  witness  testified 
that  he  heard  of  the  accident  through  the 
notice  during  the  last  month  of  his  official 
year,  which  year  ended  on  March  4, 1889. 
If  the  jury  believed  that  the  accident  bap- 

Cened  on  the  7th,  they  necessarily  would 
ave  found  that  the  indorsement  of  the 
6th,  as  the  day  when  the  notice  was  re- 
ceived, was  a  mistake,  but  that  the  no- 
tice was  received  before  March  4tb. 

We  are   of   opinion    that    the   learned 
judge  erred  In  directing  a  verdict  for  tb« 
defendant. 
Exceptions  sustained. 

as7  ni.  em 

Bropht  v.  Harding  et  aJA 
(jSwpreme  Court  of  IlUruAs.    May  18,  1891.  )S 

TXX-TITLM— NOTIOS   0»  RxDBMFTIOjr. 

1  Under  Rev.  St  HI.  c.  t30,  %  Sie,  which 
provides  that  a  redemption  notice  shall  state  for 
what  year  tbie  land  was  taxed  or  specially  as- 
sessed, a  noUoe  wbiob  incorrectly  states  the  year 
for  nhlch  the  land  was  assessed  is  insufficient  to 
support  a  taz-tltle. 

a.  Where  judgment  of  confirmation  of  a  spe- 
cial assessment  is  entered  daring  the  year  after 
the  return  of  the  assessment  roll,  the  assessment 
should  be  described  as  of  the  year  in  which  Che 
roll  was  returned. 

8.  Under  Eev.  St  ni.  o.  130,  |  816,  whtoh 
provides  that  a  redemption  notice  must  state 
"when  the  time  of  redemption  will,  expire, "  a 
notice  which  states  that  the  time  of  redemption 
will  expire  September  2, 1888,  bu^  that  day  being 
Sunday,  redemption  can  be  made  on  or  before 
Beptember  8,  1888,  is  insufflcieot  to  support  a 
tax-title,  since,  on  account  of  September  a,  1888, 
being  Sunday,  the  time  of  redemption  would  oot 
expire  until  Beptember  8,  1888. 

Appeal  from  circuit  court.  Cook  county. 
U.  S.  Mecartnej,  for  appellant.     Wm,  J, 
Aiamen,  for  appellees.    ' 

> Reported  by  Ixmis  Boiaot,  Jr.,   Esq.,  of  tho 
ChlcaKO  bar. 
■Petition  for  rehearing  pending 
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W^iLKiN,  J.  This  was  an  action  ot  eject- 
ment by  appellant  against  appellees.  A 
trial  In  the  circuit  court  resulted  in  a  find- 
ing and  Judgment  for  appellees.  Appel- 
lant's only  claim  of  title  is  a  tax-deed  dat- 
ed February  12,  1889.  To  support  this 
deed  he  oRered  in  evidence  on  the  trial  a 
tax  Judgment  and  precept,  the  latter  Is- 
sued by  the  cleric  of  the  county  court  of 
Cook  coanty.on  the  14th  day  ofJuly,  1886, 
showing  the  Judgment  and  order  of  sale 
against  the  property  in  question,  "  for  the 
amount  of  the  delinquent  special  assess- 
ment warrant  No.  582,  of  the  town  of 
Lake,  for  the  year  1886,  together  with 
costs, "  etc. ;  also  a  certified  copy  of  his 
application  for  said  tax-deed,  including 
the  affidavits,  notices,  published  certifi- 
cates, and  certificate  of  purchase.  To  the 
affldavlt  of  compliance  with  section  216  of 
the  revenue  act,  (Rev.  St.  c.  120,)  and  the 
notices  referred  to  and  made  a  part  there- 
of, numerous  objections  were  Interposed. 
It  Is  conceded,  if  any  of  these  objections 
were  well  taken,  the  judgment  ot  the  cir- 
cuit court  was  right,  and  must  be  af- 
firmed. To  at  least  two  of  these  no  satis 
factory  answer  has  been  made  or  can  be 
found.  The  notices  state  that  the  pur- 
chase was  made  "for  the  delinquent  spe- 
cial assessment  warrant  Nn.  582  of  the 
town  of  Lake,  levied  and  assessed  there- 
on for  the  year  A.  D.  188B, "  whereas,  the  de- 
^ndant  insisted  It  was  shown  that  the 
special  assessment  on  which  the  sale  was 
In  fact  made  was  for  the  year  1885.  Sec- 
tion 216,  supra,  expressly  provides  that 
the  notice  shall  state  (or  what  year  the 
property  purchased  was  taxed  or  spe- 
cially assessed."  It  Is  doubtless  true,  as 
said  by  appellant's  counsel,  tbat  in  cases 
of  special  assessments  there  Is  no  such 
thing  as  a  fiscal  year,  as  in  general  taxa- 
tion ;  and,  as  there  is  nothing  In  the  stat- 
ute expressly  Indicating  theyearfor  which 
an  assessment  can  be  said  to  hare  been 
made,  that  fact  can  only  be  determined 
by  construction.  Nevertheless  appellant, 
being  required  to  state  in  his  notices  "for 
what  year  specially  assessed,"  was  bound 
to  state  that  fact  correctly,  as  ascer- 
tained by  a  proper  interpretation  nf  the 
▼arious  sections  of  the  statute  relating  to 
special  assessments.  The  query  Is  made, 
shall  the  year  be  fixed  from  the  date  of 
the  passage  of  the  ordinance,  or  tlie  time 
of  the  recording  the  petition  In  court,  or 
tbe  date  of  the  return  of  the  assessment 
roll  made  by  tbe  commissioners,  or  the 
date  of  £be  Judgment  of  confirmation  of 
the  proceedings,  or  the  date  of  tbe  war- 
rant for  the  collector?  If  either  of  the 
last  two  dates  be  adopted,  then  the  as- 
sessment in  this  case  would  be  for  the 
year  1886;  tbe  judgment  of  confirmation 
being  rendered  January  21, 1886.  and  tbe 
collector's  warrant  Issued  the  Z7th  of  tbat 
month.  All  tbe  other  steps  In  the  assess- 
ment were  In  tbe  year  1885.  But  It  Is  con- 
tended that  It  cannot  be  an  assessment 
for  that  year,  because  It  was  not  fully 
completed,  nor  conid  be  collected  until  the 
following  year,  1886.  It  is  very  clear  that, 
HS  generally  understood,  tbe  assessment  Is 
the  act  of  the  commissioners  appointed  for 
the  purpose  of  making  It.  It  is  their  duty 
to  make  the  assessment,  and  return  an  as- 


sessment roll  to  tbe  court  appointing 
them.  That  was  done  In  this  case  in  the 
year  1885.  They  are  also  required  to  notify 
owners  of  the  amount  their  premises  are 
assessed,  and  tbe  term  of  the  court  to 
which  their  return  will  be  made.  The 
mere  fact  that  the  court  must  make  an 
order  confirming  the  action  of  the  com- 
missioners does  not  make  it  an  assessment 
by  the  court  of  tbe  date  of  sncb  order.  If 
it  appeared  that  the  court  had  modified, 
altered,  changed,  or  caused  tbe  assess- 
ment to  be  recast,  as  It  might  have  done. 
It  could  properly  be  called  an  assess- 
ment for  the  year  In  which  such  cbauge 
was  made;  otherwise  It  Is  an  assessment 
for  the  year  In  which  the  commlssiuners' 
certificate  of  their  assessment  to  the  court 
bears  date.  Tbe  precept  on  which  thesale 
was  made  expressly  states  tbat  the  prem- 
ises were  delinquent  for  a  special  assess- 
ment for  the  year  1885,  and  for  that  rea- 
son, as  well  as  for  the  reasons  before  stat- 
ed, the  notices  should  have  stated  tbat  the 
purchase  was  made  for  the  delinquent 
special  assessment,  etc.,  for  the  year  1885, 
Instead  ot  1886. 

Another  fatal  objection  to  tbe  notice  is 
tbe  failure  to  correctly  state  when  tbe 
time  of  redemption  would  expire.  That 
part  ot  the  notice  Is  as  follows :  "  And  tbe 
time  of  redemption  thereof  from  said  sale 
will  expire  on  the  2d  day  ot  September,  A. 
D.  1888,  and,  said  last-named  date  being 
Sunday,  redemption  can  bemade  on  or  be- 
fore Monday,  the  3d  day  of  September, 
A.  D.  1888. "  The  2d  day  of  September,  A. 
D.  1888,  being  Sunday,  the  time  for  re- 
demption did  not  expire  on  that  day. 
Cage  T.  Davis,  129  111.  286,  21  N.  E.  Rep. 
788.  A  tax-deed  Issued  on  a  notice  incor- 
rectly stating  tbe  day  on  which  tbe  re- 
demption expires  Isvoid.  "The  title  to  be 
made  under  a  tax-deed  is  one  atrlcti  Ju- 
ris. Therefore  a  compliance  with  any- 
thing the  law  makes  a  condition  preced- 
ent to  the  right  to  have  a  deed  Is  fatal, 
and  thecourt  will  not  look  to  see  whether 
tbe  omission  has  misled  or  injured  any 
'one  or  not."  Wisner  v.  Cbamberlln,  117 
III.  568,  7  N.  E.  Rep.  68.  See,  also,  Uag^e  v. 
Davis,  supra.  It  Is  said,  however,  that 
the  notice  in  this  case  did  Inform  parties 
interested  that  redemption  could  be  made 
on  or  before  Monday  the  8d.  Tbe  require- 
ment of  tbe  statute  is  not  that  the  party 
giving  the  notice  shall  fix  a  time  within 
which  a  redemption  will  be  allowed,  but 
makes  it  his  imperative  duty  to  state 
"when  the  time  of  redemption  will  ex- 
pire." This  notice  amounts  to  no  more 
than  saying  tbat.  Inasmuch  as  tbe  time 
of  redemption  expires  on  Sunday,  a  re- 
demption will  be  allowed  on  or  before  the 
following  Monday.  Suppose  it  bad  said 
the  time  of  redemption  will  expire  on  the 
2d  day  of  September,  but,  that  day  be- 
ingSunday,  redemption  can  be  made  on  or 
before  the  following  Tuesday,  or  any  oth- 
er future  day.  Would  it  have  been  more 
objectionable  than  It  now  is?  There  is 
here  but  one  attempt  to  state  when  tbe  re- 
demption will  expire,  and  in  that  attempt 
a  wrong  date  is  given.  It  It  were  a  ques- 
tion as  to  whether  parties  Interested 
were  misled  to  their  injury  by  this  mis- 
take, there  would  be  force  In  tbeargo* 
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oient  of  appellant's  counsel  on  tbls point; 
but  our  inquiry  mast  be  confined  to  the 
naked  question,  bas  the  statute  been  com- 
plied with?  We  do  not  deem  It  Important 
to  consider  other  questions  raised  and  ar- 
gued on  tbls  record.  For  tbe  reasonsstat- 
ed,  apiiellant's  tax-deed  vested  no  title  In 
him,  and  the  Judgment  of  the  circuit  court 
Is  right,  and  must  be  aflBrmed. 


(urni.  no 


Paexbb  t.  Shannon.1 


(Supreme  Cmurt  of  lOinoit.    Vxj  U,  180L)S 

SzxccTioK  Balk— Fa^uD— BoKA  Fids  Pubobjibbb 

— Rb8  Adtodioata— Lacbis. 

1.  Four  lots,  worth  16,000,  were  sold  for  tSO, 
nnder  an  execution  for  tGTl,  and  bought  by  the 
plaintiff's  attorney.  An  cMa*  ezecsution  was  is- 
sued for  the  balance  doe  on  the  judgment,  and 
the  judjrment  debtor  paid  this  exeoation  in  full 
and  tiiO  over.  The  dapUoate  certiilcate  of  the 
sale  was  not  recorded  till  after  the  time  of  re- 
demption Itad  expired.  The  purchaser  concealed 
the  fact  of  his  purchase  from  his  partner.  There 
was  no  evidence  that  he  actaally  paid  the  tSO,  or 
that  the  sale  was  legally  advertised,  or  tluit  the 
lota  were  offered  separately.  The  sheriff's  deed 
misstated  the  term  at  which  the  judgment  was 
rendered.  HeUL,  that  the  sale  should  he  set 
aside. 

2.  One  who  purchases  from  such  execution 
purchaser  while  the  judgment  debtor  is  still  In 
possession  of  the  land,  claiming  that  the  judg- 
ment has  been  paid,  is  otiargeable  with  notfoe  of 
the  irregularities  in  the  sale. 

3.  After  the  time  within  which  a  sheriff  may 
give  a  deed  to  a  purchaser  at  execution  sale  has 
expired,  he  cannot  give  a  deed  in  correction  of  a 
former  deed  given  by  him  during  such  time. 

4.  The  holder  of  a  title  derived  through  a 
sheriff's  sale  brought  ejectment  against  the  judg- 
ment debtor,  and  the  latter  filed  a  bill  to  enjoin 
the  prosecution  of  the  action,  setting  up  irregu- 
larities and  fraud  in  the  sheriJTs  sale.  There 
had  been  a  former  action  of  ejectment  In  which 
the  court  had  not  allowed  the  irregularities  in 
the  sale  to  be  shown  in  defense,  and  in  which 
lodgment  had  been  rendered  against  thejndirment 
<lebtor,  Init  no  writ  of  possession  had  been  served. 
Held,  that  the  judgment  was  no  bar  to  the  suit  for 
injunction. 

5.  One  who  obtains  for  C96  a  deed  of  land 
worth  $5,000,  with  notice  that  the  grantor  had 

dd  nothing  for  the  land,  that  the  deed  to  him 
I  been  recorded  by  mistake,  and  that  his  ap- 
parent title  was  held  by  him  for  the  benefit  of 
the  person  who  had  conveyed  It  to  him,  acquires 
no  title  by  his  deed. 

A.  A  person  in  possession  of  land  is  not  charge- 
able with  laches  because  he  does  not  bring  suit 
to  enforce  his  equitable  title  until  his  possession 
Is  menaced  by  an  action  of  ejectment. 

Appeal  from  circuit  court,  Du  Pa^e 
<ounty ;  C.  W.  Upton,  Judge. 

Af.  L.  Kaftree,  for  appellant.  Noab  E. 
Oarjr,  for  appellee. 

Maobudbr,  J.  This  is  a  bill  filed  on 
September  22, 1888,  in  tbe  circuit  court  of 
Du  Page  county  by  tbe  appellant  against 
tbe  appellee,  tor  the  puri>os8  of  enjoining 
tbe  prosecution  of  an  ejectment  suit  com- 
monced  in  said  court  un  June  29, 1888,  by 
aippellee  against  appellant,  to  recover  the 

?>osse8Blon  of  lota  1,  4,  6,  and  8,  in  blocic 
,  in  tbe  "original  town  of  Hinsdale, "  in 
said  county,  and  also  for  the  purpose  of 
setting  aside  certain  deeds  as  clouds  upon 
the  title  of  appellant.    After  bearing  had 


>  Reported  by  Louis  Boisot,  Jr.,  Bsq.,  of  tbe 
Chicago  bar. 
■Fetltioa  for  rehearing  pending. 


upon  the  bill  as  originally  filed,  and  aa 
subsequently  amended,  and  the  answer 
thereto  and  replication  to  the  answer,  and 
upon  proofs  oral  and  documentary,  tbe 
circuit  court  found  for  the  defendant  be- 
low, the  appellee  here,  and  dismlssod  tbe 
bill  for  want  of  equity.  In  a  suit  begun 
on  tbe  Slst  day  of  October,  1867,  in  the 
superior  court  of  Chicago,  by  Joseph  H. 
Tiffany, for  the  use  of  M.J.  Dunne,  against 
John  Parker,  the  appellant  here  and  the 
complainant  below,  judgment  was  ren- 
dered, on  April  17, 1868,  lor  f  571 .49  against ' 
Parker.  Upon  appeal  to  this  court  tbn 
Judgment  was  affirmed,  as  will  be  seen  by 
reference  to  the  case  of  Parker  v.  Tiffany, 
62  III.  286.  An  execution,  dated  June  23, 
1870,  was  Issued  upon  said  Judgment 
from  said  superior  court  to  the  sheriff  of 
Du  Page  county.  A  certificate  of  levy, 
dated  June  30, 1870,  and  signed  by  "Charles 
Binehart,  sheriff  of  Du  Page  county, "  cer- 
tifying that,  by  virtue  of  said  "execution 
and  fee-bill "  so  issued,  the  sheriff  had  lev- 
ied upon  lots  4,  6,  and  1,  in  block  7,  "in 
the  original  town  of  Hinsdale,"  was  filed 
in  tbe  recorder's  office  of  that  county  on 
June  80,1870.  Afterwards,  on  September 
21, 1870,  there  was  recorded  in  said  record- 
er's oflSce  another  certiflcateof  levy, dated 
September  21, 1870,  signed  by  same  sheriff, 
"by  W.  Janies  Cowan, deputy,"  certifying 
that. by  virtue  of  "an  execution  issued  out 
of  tiie  superior  court,"  etc.,  (describing 
tbe  same  exjecution  of  June  30, 1870,  above 
n^med,)  the  sherlO  had  levied  upon  lots 
1,  4,  5,  and  8,  in  block  7,  in  the  town  or 
village  of  Hinsdale.  On  February  2d, 
1872,  there  was  filed  in  said  recorder's 
office  a  certificate  of  sale,  dated  October 
29, 1870,  purporting  to  be  signed  by  Charles 
BInebart,  sheriff  of  said  county,  certifying 
that,  by  virtue  of  said  execution  of  June 
23d,  1870,  he  did,  on  the  29tfa  day  of  Octo- 
ber, 1870,  at  tbe  hour  of  6  o'clock  p.  M., 
offer  at  public  sale  lots  1,  4,  5,  and  8,  in 
block  7,  In  "tbe  village  of  Hinsdale,"  and, 
"M.J.  Dunne  having  bid  the  sum  of  $20.00, 
he,  being  the  highest  bidder  at  sale,  be- 
came the  purchaser;"  and  that,  if  tbe 
"property  shall  not  be  redeemed  witb^n 
fifteen  months  from  this  date  according 
to  law,  tbe  said  M.  J.  Dunne  will  be  enti- 
tled to  a  deed, "  etc.  On  February  16, 1872, 
there  was  recorded  Inuaid  recorder's  office 
a  sheriff's  deed,  dated  B'ebruary  14, 1872, 
executed  by  John  Kline,  sheriB  of  said 
county,  (as  successor  to  Binehart,)  reciting 
that  Tltfany,  for  the  use  of  said  Dunne, 
did,  at  tbe  June  term,  1870,  of  said  supe- 
rior court,  recover  a  Judgment  for  the  sum 

of  dollars  and  costs  of  suit  against 

Parker,  etc.,  upon  which  the  execution 
aforesaid  was  issued  and  levied  by  Bine- 
hart upon  said  lots,  and  that  "the  same 
were  struck  oil  and  sold  to  M.  J.  Dunne, 
*  *  *  he  being  tbe  highest  and  best 
bidder  therefor;"  and  thereby  conveying 
to  Dunne,  in  consideration  of  the  premises 
and  tbe  sura  of  $20,  said  four  lots  in  tbe 
"Village  of  Hinsdale. "  Dunnemade  a  de<^d, 
dated  June  3, 1876,  and  recorded  June  6, 
1876,  to  Dell  Stuart  of  tbe  four  lots  in  "the 
village  of  Hinsdale."  By  deed  dated 
March  13,  1879,  and  recorded  June  19,  1879, 
Stuart  conveyed  the  four  lots  in  the  "vil- 
lage" to  Edwin  F.  Bayley.    By  deed  dat 
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ed  May  7, 1888,  and  recorded  May  15,  1883, 
Bayley  conveyed  the  lota  described  as  be- 
ing In  the  "vlUasre'to  Shannon,  the  de- 
fendant below;  also  one  Samuel  B.  Man- 
Bon,  by  a  deed  dated  November  19, 18S3. 
and  recorded  November  2«,  18S3,  conveyed 
lota  1  and  .4,  In  block  7,  in  the  "uriginal 
town  of  Hinsdale"  to  the  defendant 
Shannon.  Thedeeda  thus  described,  begin- 
ning with  the  sherifl'a  deed  to  Dunne,  are 
the  deeds  which  the  present  bill  seelis  to 
set  aside.  In  1884  Shannon  filed  a  bill 
aj^alnst  Parker  and  his  wife  to  enjoin 
them  from  interfering  with  the  lota,  etc. 
Upon  this  bill  a  decree  waa  entered  in  fa- 
vor of  Shannon,  which  waa  brought  to 
this  court  by  writ  of  error,  and  reveraed, 
as  will  be  seen  by  reference  to  Parker  v. 
Shannon,  114  111.  192.  A  second  decree 
entered  in  the  aame  case  waa  again  re- 
versed by  this  court,  and  the  cause  was 
remanded  fur  further  proceedingrs,  as  will 
appear  from  Parker  v.  Shannon,  121  III. 
452,  13  N.  £.  Bep.  155.  Since  the  last  re- 
versal Shannon  seems  to  have  abandoned 
the  chancery  proceeding,  and  brought 
ejectment,  ns  above  stated. 

When  the  four  lots  in  questl<m  were  sold 
at  the  sheriff's  sale  for  f20  they  were 
worth  abijDt  f  5,000.  Here  waa  groaa  in- 
adequacy of  price,  and,  while  Inadequacy 
of  price  alone  may  not  Justify  a  court  of 
chancery  in  setting  anlde  a  Judicial  sale, 
yet  equity  will  seize  hold  of  serious  irregu- 
larities in  the  mode  of  sale,  or  of  any  cir- 
cumstances of  unfaimesB  towards  the 
debtor,  in  order  to  grant  relief  in  a  case 
where  such  gross  inadequacy  is  shown  to 
exist.  Such  Is  the  settled  doctrine  of  tbia 
court,  and  we  deem  it  sufficient  merely  to 
state  it  here,  referring  for  its  further  am- 
plificatiou  and  illustration  to  our  former 
decisions.  Thomas  v.  Hebenstrelt,  68  HI. 
115:  Hamilton  v.  Qulmby,  46  111.  90;  Mor- 
ris V.  Bobey,  73  111.  462;  Boseman  v.  Miller, 
84111.297;  Berry  v.  Lovi,  107  Bl.  612.  It 
therefore  becomes  necessary  to  examine 
into  the  facts  connected  with  the  sheriff's 
sale  to  aee  whether  there  are  any  evidences 
of  irregularity  and  unfairness.  The  exe- 
cution of  June  23, 1870,  was  the  second  ex- 
ecution issued  upon  the  judgment,  though 
it  waa  the  first  that  was  Issned  to  Du 
Page  county.  The  great  flre  of  1871  de- 
stroyed all  the  records  and  papers  in  the 
offices  of  the  clerk  of  the  superior  court  of 
Chicago  and  of  the  sheriff  of  Cook  county. 
None  of  the  executions  issued  from  that 
court  can  be  produced.  It  cannot  be 
learned  what  return  the  sheriff  made  upon 
the  execution  of  June  23d  after  the  alleged 
aale  on  October  29. 1870.  The  only  record 
evidence  consists  of  a  transcript  of  a  Judg- 
ment docket,  kept  by  certain  abstract 
makers  in  Chicago,  and  consisting  of  min- 
utes and  memoranda  taken  by  them  before 
the  flre  from  the  files  of  aald  court.  This 
transcript,  which  la  admitted  in  evidence 
by  agreement,  contains  the  following  min- 
ute: "No.  of  executlou,  14,815:  date  of 
execution,  June  23rd,  1870;  return  of  execu- 
tion. Bet.  Sat.  for  $7.95  from  Du  Page  Co." 
From  this  It  would  appear  that  the  execu- 
tion was  returned  satisfied  for  $7.95.  The 
sale  appf^ars  to  have  been  made  by  Cow- 
an, as  deputy,  for  Einehart,  late  in  the- 
day  on  October  29th.  Nobody  was  present 


except  Cowan  and  Dunne.  Humphrey  vllle 
ft  Dunne  were  the  attorneys  who  obtained 
the  Jndgment  for  Tiffany,  and  had  an  ar- 
rangement with  him  by  which  they  were 
to  have  one-halt  of  what  should  be  recov- 
ered in  the  suit.  Dunne  did  not  bid  the 
920  for  Tiffany,  but  for  himself.  There  is 
no  evidence  that  he  actually  paid  the  $20. 
The  contention  of  Parker  is  that  he  paid 
the  whole  amount  of  the  Judgment  and 
costs,  and  that  he  never  knew  of  any  Rale 
of  his  properly  under  any  execution  nntil 
nearly  six  years  after  October  29, 1870.  In 
support  of  hia  claim  that  be  paid  the  Judg- 
ment, he  produces  the  following  receipt: 
"Hinsdale,  Dec.  8tb,  1870.  Beceived  of 
John  Parker,  f695,  to  apply  in  settlement 
of  execution  and  coats  in  case  of  J.  H. Tif- 
fany vs.  John  Parker.  [Signed]  John 
Ki.iNE,  Sheriff  of  Du  Page  County.  Per 
W.  Jambs  Cowan,  Dept. "  Another  re- 
ceipt is  also  produced,  dated  December  15, 

1870,  and  signed  by  Humphreyville  & 
Dunne,  as  plaintiff's  attorneys,  acknowl- 
edging the  receipt  from  Kline,  sheriff,  of 
$670.16,  "In  satisfaction  of  an  execution  iu 
favor  of  J.  H.  Tiffany  va.  John  Parker. " 
It  Is  not  denied  that  Parker  did  pay  the 
sheriff  $695  on  December  8,  1870.  Binehart 
had  gone  out  of  ofiBce  on  December  5,  lj870, 
and  Kline  had  succeeded  him,  but  Cowan 
seems  to  have  continued  to  be  deputy. 
The  transcript  above  referred  to  shows 
that  another  execution,  dated  November 
10, 1870.  was  issued  to  Du  Page  county, 
and  returned  satlsfled  in  full.  Still  anoth- 
er execution,  dated  November  12,1870.  was 
Issued  from  this  court  for  the  recovery  of 
Tiffany's  costs,  amouting  to  $20.48.  This 
latter  execution  was  returned  satisfied  in 
full  by  payment  to  plaintiff's  attorneys. 
The  payment  of  the  $695  was  made  by 
Parker  to  Cowan  at  the  former's  house  in 
Hinsdale,  after  dark,  on  the  evening  ul De- 
cember 8, 1870.  Parker  swears  that  Cow- 
an did  not  tell  him  of  any  sale  that  had 
been  made  under  a  former  execution,  but 
figured  up  whatheclaimed  to  be  due;  that 
he  paid  Cowan  $095  in  full  satlBfaction  of 
the  whole  Judgment.  After  a  careful  exam- 
ination of  the  evidence,  we  are  aatiafied 
that  Parker's  testimony  is  true.  Cowan, 
the  deputy,  left  Du  Page  county  in  May, 

1871,  and  went  to  Wisconsin,  where  he  has 
lived" ever  since.  He  recollects  very  little 
about  the  transactions,  and  Is  very  in- 
definite In  all  his  statements.  Many  cir- 
cumstances tend  to  confirm  Parker.  There 
was  evidently  an  effort  made  to  conceal 
the  fact  of  tbesale.  Although  Humphrey- 
ville was  entitled  to  one-fourth  of  tb» 
amount  paid  upon  the  Judgment,  he 
swears  that  Dunne  never  paid  htm  a  cent; 
that  no  execution  was  ever  issued  upon 
the  Judgment,  to  his  knowledge;  that  the 
business  docket  of  the  firm  did  not  show 
the  tssuunce  of  any  execution  or  any  sala 
of  property  under  the  Judgment;  that  Tif- 
fany was  his  client,  but  he  is  unable  to  say 
whether  Tiffany  was  paid  anything  by 
Dnnne  or  not.  Humphreyville  did  not 
know  anything  about  the  sale,  orthe pay- 
ment of  the  $695  to  Dunne,  until  1889.  Tif- 
fany Is  dead.  Dunne  says  that  he  paid 
Tiffany  in  his  life-time  his  share  of  the  re- 
covery, but  never  told  him  of  the  sale. 
The  certificate  of  sale  was  not  recorded  la 
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;e  coDnty  until  alter  the  time  of  ie> 
on  expired.  The  time  of  redemp- 
ptred  on  Jannary  29. 1872,  and  no 
ite  waa  recorded  antil  febrnary  2, 
lout  two  weeks  before  the  iihoritl'B 
as  recorded.  The  etatute  required 
iiitt  to  record  the  duplicate  certifl- 
tbin  10  days  from  thesale,  and  also 
d  that  Buch  certificate  sbonld  state, 
y  the  sum  paid  or  bid  at  the  sale, 
lo  "the  time  when  the  purchaser 
entitled  to  a  deed. "  The  object  of 
Dg  the  certificate  ia  to  give  notice 
Bale,  BO  that  the  debtor  and  his 
rs  may  redeem.  8ucb  notice  is  es- 
'  necesaary  where  the  execution  is- 
)()n  a  judgment  rendered  in  one 
,  and  the  land  sold  lies  in  another 
,  as  was  the  case  here.  A  notice 
ruary  2, 1872,  that  the  purchaser  at 
riff's  sale  will  be  entitl^  to  a  deed 
jary  29  or  30, 1872,  can  be  of  no  use 
lebtor  or  his  creditors  Before  the 
vaa  recorded  the  rixht  to  redeem 
le.  Briscoe  v.  Yorit,  53  111.  484 ;  Ber- 
>vi,  supra ;  Tbomeui  v.  Hobenatreit,' 

The  failure  to  record  the  duplicate 
ite  for  so  long  a  time  tends  to 
lat,  after  the  settlement  with  Par- 

December  8,  1870,  the  sale  was 
ned  or  regarded  as  canceled  byre- 
)n,  or  purposely  concealed,  so  that 
cuuld  not  redeem.  The  unfairness 
proceeding  is  manifest  when  the 
;  paid  by  Parker  ia  considered.  On 
er  8, 1870,  all  that  it  was  necessary 

fo  pay  to  redeem  from  the  sale 
1.25.  We  are  Hatisfled  that  on  that 
)«id  at  least  f  20,25  over  and  abore 
as  actually  due  from  him  upon  tlie 
>n  of  November  10th. 
4tice  and  conscience,  it  was  the 
the  sheriff  to  file  a  redemption  cer- 

08  the  statute  required.    If  Parle- 

of  this  sale  on  December  8th,  it  is 
ore  reasonable  to  suppose  that  the 

which  the  evidence  shows  to  have 
m  paid,  was  in  tended  to  be  applied 
■edemption  of  the  property,  than 
would  allow  it  to  go  unredeemed. 
>nld  he  pay  f095  to  discharge  this 
It,  and  let  four  lots,  each  66  leet 
hree  blocks  from  the  station  In 
e,  and  worth  not  less  than  f5,000, 

subject  to  sale  under  the  same 
it,  -when  by  paying  $20.25  more  he 
ive  the  lots  as  well  as  discharge 
ment?  In  Boseman  v.  Miller,  su- 
re was  a  sheriff's  salu  for  910  of 
orth  from  fO.OOO  to  $8,000,  under  a 
it  for  $1 ,735.25,  and  the  debtor  paid 
iff  $444  on  the  judgment  after  the 
'e  there  used  this  language:  "If  he 

supposed  tue  sale  informal,  and 
litllty,  why  not  out  of  the  $444  ap- 
:e  enough  to  redeem  from  it?    This 

ave  been  most  natural.    •    •    • 

conid  be  gained  by  leaving  this 

to  stand,  and  appropriating  all 
iients  on  the  balance  of  the  judg- 

The  evidence  is  not  satisfactory 
3e  lots  were  not  sold  en  masse  for 
me  says:  **I  think  they  were  sold 

ly."  Cowan,  who  evidently  re- 
;d  nothing  about  it  except  what 
een  told  by  Dunne  just  before  tes- 
lays,  in  answer  to  the  qnestlun 


how  he  offered  the  property  tor  sale: 
"  Well,  I  am  studying  on  this  thing.  I 
have  ffot  to  refresh  my  recollection.  I 
think  I  offered  it  in  separate  parcels. "  The 
certificate  of  sale,  and  the  sheriff's  deed 
made  in  February.  1872,  both  recite  that 
the  four  lots  were  atmck  off  and  sold  for 
$20,  and  neither  states  that  each  was  sold 
separately  for  $oOO,  as  is  now  claimed.  In 
a  deed,  acknowledged  by  Kline  as  sheriff 
on  June  18, 1876,  and  recorded  the  same 
day,  which  recites  that  it  is  made  to  "cor- 
rect and  supply  any  detects  in  the  descrip* 
tion  of  said  indgment"  in  the  former  sher- 
iff's deed  of  1872,  there  is  a  further  recita- 
tion that  the  lots  were  struck  off  and  sold 
each  for  $6.  This  corrective  deed  was 
procured  just  before  the  beginning  of  the 
ejectment  suit  in  the  United  States  circuit 
court  hereinafter  mentioned,  and  waa  exe- 
cuted nearly  six  years  after  the  sale  by  a 
sheriff,  who  did  not  make  the  sale,  bat 
came  into  office  after  it  was  made,  and 
therefore  could  not  know  how  It  bad  been 
conducted.  We  do  not  think  that  the 
sheriff  had  any  power  to  make  this  cor- 
rective deed  in  1876. 

It  is  not  necessary  to  decide  whether  or 
not  a  sheriff  can  make  a  second  deed  to 
correct  a  former  one,  and  to  make  new  re- 
citals, if  snch  second  deed  is  made  within 
five  years  after  the  expiration  of  the  time 
of  redemption.  Under  the  present  stat- 
ute, he  can  make  the  first  deed  any  time 
within  such  period.  The  thirtieth  section 
of  the  act  in  regard  to  the  judgments, etc., 
{Bev.  St.  c.  77,)  which  took  effect  July  1, 
1872,  provides  that, "  if  the  time  of  redemp- 
tion shall  have  elapsed  before  the  taking 
effect  of  this  act,  a  deed  may  be  given 
within  two  years  from  the  time  this  act 
shall  take  effect."  In  the  present  case,  as 
the  time  of  redemption  expired  January 
80, 1872,  the  time  within  which  the  sheriff 
could  have  made  the  first  deed  expired  on 
July  2, 1874.  Inasmuch,  therefore,  as  the 
sheriff  had  no  power  to  make  the  original 
deed  after  the  latter  date,  he  had  no  pow- 
er to  make  a  deed  correcting  the  former 
one,  and  adding  to  its  recitals.  By  bluer 
V.  Frank.  105  111.  826.  It  follows  that  the 
title  derived  under  the  sheriff's  sale  must 
rest  upon  the  original  deed  of  1872.  The 
latter  deed  omitted  'to  state  the  amount 
of  the  judgment,  and  incorrectly  stated 
that  Tiffany  recovered  a  judgment  at  the 
June  term,  1870,  of  the  court,  instead  of 
the  April  term.  The  law  in  force  when 
this  sale  was  made  provided  that  the  sher- 
iff's deed  should  be  evidence  that  the  pro- 
visions of  the  la  w  in  relation  to  the  sale 
had  been  complied  with  "until  the  con- 
trary shall  be  shown."  In  this  case  the 
defendant  below  sought  to  show  that 
the  land  had  been  advertised  by  publica- 
tion once  in  each  week  for  three  successive 
weeks,  and  that  notices  had  been  posted 
In  three  of  the  most  public  places  in  the 
county.  Gross,  St.  1871,  p.  881.  But  his 
proof  failed  to  establish  either  the  posting 
or  the  publication.  When  asked  if  he 
posted  the  notices.  Cowan  answered:  "1 
can't  say  that  I  did. "  He  swears  that  be 
was  only  able  to  discover  an  advertisa- 
nient  of  the  sale  in  two  Issues  of  the 
Wheaton  Illinoisaq,  the  weekly  Du  Page 
county  newspaper,  published  at  Wheaton, 
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anil  that  he  failed  to  find  any  Issae  which 
showed  a  third  InBertiun  of  the  notice. 
In  1875  Parker  and  Munson,  who  were 
then  engaged  in  buRiuess  together  and  oc- 
cupied the  sume  office,  hnd  some  kind  of 
trade  with  each  other,  by  which  the  for- 
mer proposed  to  selltu  the  latter  said  lots 
1  and  4,  or  to  exchange  them  for  other 
property.  To  carry  out  this  trade,  a  deed 
conveying  lots  1  and  4  to  Manson  was  ex- 
ecuted by  Parker.  This  deed,  though 
dated  April  15,  1875,  was  not  acknowl- 
edged until  December 24, 1875.  Munson  and 
Parker  did  business  in  Chicago.  Munson 
did  not  live  in  Hinsdale.  He  sent  the  deed 
to  the  recorder  of  Du  Page  county  at 
Wheaton,  to  examine  the  title,  with  in- 
structions not  to  record  it  until,  the  exam- 
ination had  been  made.  By  some  error  or 
mistake  on  the  part  of  the  recorder,  the 
deed  was  recorded  on  February  17, 1870. 
The  recorder  made  report  that  thei-e  had 
been  a  sheriff's  sale.  On  account  of  this 
defect  in  the  title,  the  trade  fell  through. 
The  deed  was  never  actually  delivered  to 
Munson.  He  never  paid  a  cent  for  the 
lots,  nor  had  nny  possession  of  them,  nor 
claimed  any  ownership  in  them.  It  was 
when  the  recorder  thus  made  his  report 
that  Parker  first  learned  of  the  sheriff's 
sale.  He  at  once  went  to  Dunne  to  ascer- 
tain what  it  meant.  He  says  Dunne  told 
him  he  had  obtained  the  deed  "for  a  little 
purpose,— to  make  something  out  of  It;"* 
and  asked  him  91UU  for  a  quitclaim  deed, 
which  be  refused  to  pay.  In  testifying 
about  this  interview,  Dunne  says:  "He 
[Parker]  claimed  be  paid  the  full  Judg- 
ment; that  he  didn't  know  the  sale  had 
been  made. "  The  second  levy  had  been 
made  upon  the  lota  on  the  last  day  of  the 
life  of  the  execution.  The  sale  had  not 
been  made  until  more  than  four  months 
after  the  issuance  of  the  execution.  The 
Issuance  of  the  execution  of  November  lOtb 
followed  very  closely  upon  the  sale  of  Oc- 
tober 29tb,  and  more  closely  upon  the  re- 
turn of  the  execution  of  June  2Sd.  It  Is 
not  surprising  that  a  man  unlearned  in 
the  law  should  have  failed  to  understand 
the  different  proceedings  under  the  two 
writs,  and,  as  he  paid  9695  when  demand 
was  made  under  the  execution  of  Novem- 
ber 10th,  it  is  more  than  probable  that  be 
would  have  paid  the  judgment  before  sale 
If  any  demand  had  been  made  under  the 
execution  of  June  23d.  In  view  of  the 
great  difference  between  the  bid  at  the  sale 
and  the  value  of  the  lots,  considered  in 
connection  with  the  irregularities  and  cir- 
cumstances of  unfairness  thus  pointed  out, 
we  think  that  Parker  was  clearly  entitled 
to  have  this  sale  set  aside,  as  against 
Dunne,  under  the  anthortties  above  re- 
ferred to. 

The  question  now  arises  whether  Shan- 
non can  be  regarded  as  a  bonn  Bde  pur- 
chaser  without  notice.  The  evidence  is 
clear  to  our  minds  that  Parker  wa^  in  the 
open  and  notorious  possession  of  these 
lots  from  1868  to  the  spring  of  1884.  when 
his  possession  was  forcibly  invaded  by 
Shannon.  Parker  lived  upon  the  premises 
one  year,  and  then  moved  across  the  street 
from  them.  Thereafter  be  kept  the  lots 
inclosed  by  a  fence,  aqd  had  a  barn  on 
them,  In  which  he  kept  personal  property 


stored,  and  also  pastured  bis  horse  In  the 
Inulosnre.  It  was  generally  known  in 
Hinsdale  that  he  was  the  owner.  Shan- 
non bought  a  bouse  aud  lot  in  Hinsdale, 
and  began  to  reside  there  in  the  fall  of 
1881,  and  has  lived  there  ever  since.  His 
lot  is  in  the  same  block  with  the  lots  in 
controversy,  and  is  separated  from  them 
by  an  alley  only.  He  was  Parker's  neigh- 
bor for  nearly  two  years  before  heobtained 
his  deeds  from  Bayley  and  Munson,  and 
knew  that  Parker  was  in  possession  of  the 
property,  and  claimed  to  own  It.  Several 
witnesses  testify  to  having  told  him  of 
Parker's  possession  and  ownership.  He 
admitH  himself  that  he  talked  with  one  of 
his  neighbors,  named  Webster,  in  the  fall 
of  1882,  about  getting  Parker  to  move  the 
barn  on  tbefse  lots.  Several  witnesses  tes- 
tify that  they  entertained  the  idea  at  sev- 
eral different  times  of  buying  up  the  sher- 
iff's title,  which  was  generally  understood 
to  be  outstanding  against  the  lots  after 
Shannon  moved  to  Hinsdale;  bnt  they 
were  always  told  by  Parker  when  they 
approached  him  <m  the  subject  that  he 
had  paid  the  Judgment,  and  he  shwwed 
tbem  the  receipt  given  to  him  by  the  sher- 
iff. The  appellee  did  not  go  to  Parker,  al- 
though the  latter  was  his  neighbor,  but 
went  to  work  to  buy  up  tbeclairas  against 
the  lots  for  the  purposes  of  speculation. 
Parker's  possession,  and  the  fact  that  the 
Irregularities  here  noted  were  apparent 
upon  the  face  of  the  records,  were  suffi- 
cient to  put  him  upon  inquiry  as  to  Park- 
er's equities. 

Stuart  and  Bayley  were  bound  to  take 
the  same  notice  of  Parker's  rights  with 
which  Shannon  was  affected.  But  we  do 
not  regard  them  as  In  any  sense  bona  Bde 
purchasers.  They  held  the  title  for  Dunne. 
Stuart  was  a  lawyer  living  in  Iowa,  and 
the  title  was  placed  in  him  by  Dunne  be. 
cause  he  was  a  non-resident,  for  the  pur- 
pose of  begrinning  an  ejectment  suit  in  the 
federal  court.  Mr.  Bayley  was  a  lawyer 
who  had  an  office  next  to  Dunne's  office, 
and,  through  one  of  bla  clerks  named 
Harper,  negotiations  were  entered  Into 
with  Stuart  to  take  the  title  liefore  the 
ejectment  suit  was  begun,  and  to  return 
it  after  the  suit  was  ended.  Bayley  was 
the  attorney  who  managed  that  suit  be- 
fore the  federal  court,  and  Dunne  testified 
as  a  witness.  Dunne  conveyed  the  lots  to 
Stuart  20  days  before  the  action  of  eject- 
ment was  brought,  and  Stuart  conveyed 
them  back  to  Bayley  about  18  days  alter 
Judgment  was  obtained.  There  was  an 
arrangement  between  Dunne  and  Bayley 
by  which  Bayley  was  to  sell  the  lots,  and 
pay  over  to  Dunne  a  certain  proportion  of 
the  proceeds  of  sale.  Bayley  admits  that 
on  the  trial  of  the  ejectment  suit,  and  be- 
fore he  received  tlie  deed  from  Stuart. 
Parker  "attempted"  to  show  that  the  ex- 
ecution had  been  paid,  and  he  also  admits 
that  be  knew  of  Parker's  possession.  He 
therefore  had  actual,  as  well  as  construct- 
ive, notice. 

We  do  not  think  the  Judgment  iu  the 
ejectment  suit  can  be  regarded  as  an  estop- 
pel or  as  a  former  adjudication  that  is  con- 
clusive under  the  facts  of  this  ease.  It 
only  had  reference  to  two  of  the  lots, — lota 
6  aud  8,  in  block  7,  In  tlie  village  of  Ulna- 
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dale.  There  was  u  trial  of  th«  case  in  1877, 
reenltinK  in  verdict  and  judgment  In  favor 
of  Stuart.  Whether  the  facts  hereinbefore 
Ret  up  coDid  have  been  shown  as  a  defense 
in  ejectment  or  not,  it  appears  that  the 
defendant  (vas  not  allowed  to  prove  them. 
The  coRts  were  paid  under  the  statute 
after  the  first  trial,  and  a  new  trial  was 
granted.  When  the  case  came  befora  the 
court  the  second  time,  there  was  no  con- 
test. Through  the  carelessness  or  inten- 
tional neglect  of  Parker's  attorney,  a  de- 
lanlt  was  entered  against  him,  and  the 
]ndgment,  as  finally  entered,  on  February 
25,  1879,  was  a  default  judgment.  That 
judgment  merely  found  the  legal  title  to 
be  in  Stuart,  but  was  in  no  sense  an  ad- 
judication upon  the  equities  here  under  con- 
sideration, which  were  not  passed  upon, 
and.  in  view  of  the  rnllugs  npon  the  first 
trial,  were  not  sncb  matters  as  might 
have  been  set  up.  They  are  the  proper 
subject-matter  of  a  chancery  proceeding. 
Moreover,  no  writ  of  possession  was  ever 
served  upon  Parker  in  that  suit.  No  at- 
tempt was  made  to  enforce  the  Judgment 
against  him,  but  the  proceeding  seems  to 
have  been  abandoned.  When  Shannon 
obtained  his  deeds,  he  did  not  attempt  to 
g:et  possession  under  the  judgment,  if  he 
could  have  done  so  in  Stuart's  name.  He 
took  forcible  possession,  and  filed  the  bill 
mentioned  in  114  111.  192,  snpra.  He  has 
instituted  no  proceeding  to  revive  the 
Judgment,  if  lie  could  have  done  so,  since 
the  lapse  of  seven  years  from  its  rendition, 
but  in  1888  began  a  new  ejectment  suit 
against  appellant,  as  above  stated.  As 
matter  of  fact,  the  bringing  of  the  suit  in 
the  name  of  Stuart  was  a  fraud  upon  the 
jurisdiction  of  the  federal  court,  and  the 
Judgment  therein  obtained  does  not  com- 
mend itself  to  the  favorable  notice  of  this 
court. 

Nor  can  appellee  sustain  the  title  which 
he  obtained  from  Munson.  He  senta  man 
named  Doratby  to  Manson  to  obtain  a 
deed  from  the  latter  of  lots  1  and  4.  Mun- 
son  had  given  Dorathy  quitclaim  deeds  of 
certain  lots,  upon  which  he  had  some  ap- 
parent claim,  on  several  differeut  occa- 
sions, accepting  flO  for  each  deed.  Mun- 
son  declined  at  first  to  give  a  deed  to  lots 
1  and  4,  saying  to  Dorathy  that  he  bad  no 
interest  or  ownership  in  the  lots,'  and 
would  do  nothing  to  injure  Parker.  Dor- 
athy went  to  see  him  several  times,  and 
persuaded  him  that Parker'stitle  had  been 
extinguished,  saying  that  the  abstract 
had  been  examined,  and  the  title  had  been 
found  to  be  in  other  parties  than  Parker. 
Munson  finally  executed  a  deed  to  Shan, 
non  upon  being  paid  f25  by  Dorathy. 
.Afterwards,  on  May  31, 1884,  when  Mun- 
son found  out  from  Parker  the  real  facts, 
he  executed  to  the  latter  a  deed,  declaring 
that  the  deed  from  Parker  to  himself  had 
been  made  without  any  consideration; 
that  he  had  paid  nothing  for  it,  and  bad 
acquired  no  title  by  it;  and  that  it  hhd 
been  recorded  through  a  misunderstand- 
ing. Dorathy  was  the  agent  of  appellee 
to  procure  the  deed  from  Munson.  In  the 
prosecution  of  his  agency  he  received  no- 
tice that  Munson  had  paid  nothing  for  the 
land,  and  bad  no  interest  in  it,  and  held 
whatever  title  appeared  to  be  in  him  for 
v.27H.K.no.6— 34 


Parker.  Notice  to  Dorathy,  the  agent, 
was,  under  these  circumstances,  notice  to 
Shannon,  the  principal.  2  Pom.  Eq.  Jur. 
§  671.  Therefore  the  deed  from  Munson  to 
appellee  conveyed  no  title  which  can  be 
upheld  as  against  Parker.  The  fact  that 
Parker  withheld  the  deed  made  to  him  by 
Bobbins  from  record  cuts  no  figure,  as 
Dunne  went  to  see  Robblns,  and  knew 
that  Parker  bad  a  deed. 

Laches  cannot  be  imputed  to  the  com- 
plainant in  bringing  this  bill,  because  he 
was  in  possession  of  the  lotH  before  the 
Tiffany  judgment  was  rendered,  and  has 
been  in  the  continuous  possession  thereof 
ever  since.  A  statute  of  limitations  or 
rnle  of  limitation  in  equity  does  not  run 
against  "a  possessor  of  real  estate,  but  It 
rnns  against  him  who  is  out  of  posses- 
sion." Mills v.Lockwood. 42  111.  112.  "The 
possession  is  notice  to  all  of  the  possess- 
or's equitable  rights,  and  he  needs  to  aS" 
sert  them  only  when  he  may  find  occasion 
to  do  so."  Wilson  v.  Byers,  77  111.  76; 
Whltsitt  V.  Trastees,  110  III.  125.  We  think 
thecomplalnant  below  was  entitled  to  the 
relief  asked  for.  but  he  should  be  required 
to  refund  to  the  defendant  whatever  mon- 
eys the  latter  may  have  expended  in  pay- 
ing taxes  or  taking  np  tax-claims  upon 
the  lots.  The  decree  of  the  circuit  court  is 
reversed,  and  the  cause  is  remanded  to 
that  court  for  further  proceedings  in  ac- 
cordance with  the  views  herein  expressed. 

(138  111.  34) 

Shonk  Tin  Pkintino  Co.  v.  Sbonk.i 
{Su^eme  Court  of  iUinois.    Hay  18,  1891. ) 

IKJOHOTIOX— DiVULOINO  TSADB   BKCBSTB— (JsK  Ot 

Complainant's  Name. 
Where  a  manufactaring  company  has  sold 
part  of  its  plant,  and  has  ceased  to  do  businees 
for  more  than  a  year,  it  cannot  maintain  an  ac- 
tion to  enjoin  any  person  from  asserting  that  the 
company  has  gone  out  of  business,  and  that  he  is 
its  successor,  since  sach  acts  cannot  injure  it. 

Appeal  from  appellate  court,  first  dis- 
trict. 

H.  F,  White,  for  appellant.  Edwin  F. 
Abbott,  for  appellee. 

ScBOLFiELD,  C.  J.  This  is  a  bill  in  equity 
praying  that  appellee  be  enjoined  from 
using  or  divulging  trade  secrets  conveyed 
to  appellant  by  appellee,  and  from  claim- 
ing that  appellant  bad  gone  out  of  busi- 
ness, and  that  appellee  is  its  successor. 
Thecircuit  court  awarded  the  injunction 
as  prayed,  but  the  appellate  court  of  the 
first  district,  on  appeal  to  it  from  that  de- 
cree, rendered  judgmentthatit  bereversed, 
and  that  the  cause  be  remanded,  with 
directions  to  the  circuit  court  to  dismiss 
the  bill. 

The  judgment  of  the  appellate  court 
must  be  affirmed.  The  appellant  failed  to 
prove  that  appellee  was  using  or  threat- 
ening to  use  any  trade  secret  belonging  to 
it;  and  the  evidence  is  clear  that  appellant 
had  sold  part  of  Its  plant,  and  for  more 
than  a  year  before  the  filing  of  the  bill  had 
ceased  to  do  business  as  a  manufacturing 
company.  It  does  not  appear  that,  at 
the  time  the  bill  was  filed,  appellant  was 

>Keported  by  Louis  BolMt,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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in  SDCh  a  position  that  it  could  bave  been 
injured  by  the  acts  of  appellee  of  which 
complaint  is  made,  and  this  U  IndlBpensa- 
ble  to  entitle  to  the  relief  Bought.  2  High, 
InJ.  (3d  Ed.)  81180;  Berger  v.  Armstrong, 
41  Iowa,  447;  Blatchford  v.  Dock  Ck>.,  22 
III  App.  R76;  Coal  Co.  ▼.  Schmisseur,  25  N. 
£.  Rep.  785,  (opinion  filed  at  Mt.  Vernon, 
November  5, 1890.)    The  decree  ia  affirmed. 

AST  lU.  4«D  

Koch  y.  National  Union  Bldo.  Am'nA 

(Supreme  Coiert  of  Illinois.    Kay  18,  1891.) 

gPBCivia  Pbbvokmincb  —  Statuti  or  F&iUDS — 
Pjlbt  Pbrtobka^cb. 
Where  the  lessor  of  a  balldlng  occupied  as 
a  saloon  verbally  promises  to  renew  the  lease  at 
Its  expiration  for  a  term  of  years  if  plaintiS  shall 
purchase  the  unexpired  term  and  the  saloon  fixt- 
ures of  the  lessee,  such  purchase  and  entry  Into 
the  possession  do  not  constitute  a  part  perform- 
ance that  will  defeat  the  operation  of  the  statute 
of  frauds.    Affirming  85  111.  App.  465. 

Appeal  from  appellate  court,  first  dis- 
trict. 

Rubena  &  Mott,  for  appellant.  Bamllne, 
Scott  &  Lord,  for  appellee. 

Shopb,  J.  This  is  a  bill  for  specific  per- 
formance of  an  alleged  parol  contract  en- 
tered into  by  the  National  Union  Building 
Association  to  renew  a  lease  for  a  term  of 
years  after  its  expiration  in  favor  of  the 
assignee  of  the  unexpired  term.  The  con- 
sideration of  the  alleged  contract  was  the 
purchane  by  the  complainant  of  the  ten- 
ant's unexpired  term,  and  his  stock  and 
fixtures  as  a  saloon-keeper,  including  the 
good-will  of  the  business,  which  It  was  al- 
leged would  not  bave  been  made  except 
for  the  express  agreement  on  the  part  of 
the  lessor,  said  building  association,  to 
renew  tbe  lease.  The  contract  is  denied, 
as  is  also  the  autherity  of  the  president 
to  make  the  same;  and  the  stntnte  of 
frauds  is  also  set  up  and  relied  on  as  a 
defense.  Complainant  claims  that  his 
performance  of  tbe  terms  of  the  parol  con- 
tract—that is,  the  purchasing  of  the  unex- 
pired term,  etc.— takes  the  case  out  of  the 
statute  of  frauds.  To  entitle  a  party  to 
tbe  specific  performance  of  a  contract  it 
must  be  so  certain  and  nnamblguousln  its 
terms  and  In  all  its  parts  asthatthe  court 
can  require  thespecific  thing  contracted  tu 
be  done.  Long  v.  Long,  118  111.  640,  9  N.  E. 
Rep.  247;  Hamilton  v.  Harvey,  121  111.  471, 
1.S  N.  E.  Bep.  210;  Padfield  v.  Padfleld, 
92  111.  198;  Langston  v.  Bates,  84  III.  524; 
Carver  v.  Lasater,  36  III.  195.  And  per- 
formance can  only  be  decreed  when  the 
contract  is  clearly  and  satisfactorily 
proven.  Ralls  t.  Ralls,  82  III.  243.  So  a 
contract  not  certain  in  its  terras,  and  not 
clear  and  precise,  will  not  be  specifically 
enforced.  "Woods  v.  Evans,  113  111.  190. 
If  the  authority  of  Its  preoldent  to  bind 
the  corporation  be  Incomplete,  It  cannot 
be  said  that  the  evidence  clearly  and  satis- 
factorily shows  that  he  made  the  contract 
as  allegetl.  Tbe  evidence  was  presented 
in  the  form  of  affidavits  and  the  sworn 
pleadings,  so  that  there  was  no  opportu- 
nity of  cross-examination  to  test  its  real 
value.  It  leaves  no  doubt  upon  the  mind 
that  the  president  was  disposed  to  aid  the 
tomplnlnant  in  procuring  a  renewal  olthe 
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lease,  and  expressed  his  belief  that  theleaRO 
would  be  renewed  If  complainant  kept  an 
orderly  house.     An  election  of  directors 
and  officers  of  the  association  was  to    be 
held  in  January,  1889,  and,  in  view  of  the 
power  and  authority  ho  is  shown  to  bav^e 
bad,  it  Is  hardly  probable  that  he  would 
have  made  a  definite  contract  in  relation 
to  tbe  leasing  of  the  association  property. 
Upon  the  whole  case  we  are  inclined    to 
adopt  his  statement  and  that  of  tbe  secre- 
tary of  the  company.    It  will  serve  no 
useful  purpose  to  review  the  evidence  In 
detail,  or  give  our  view  as  to  the  weigh  t 
to  which  tbe  evidence  of  each   witness   is 
entitled.    It  is  sufficient  to  say  we  hare 
examined  It, and  cannot  find  that  the  con- 
tract for  the  renewal  of  the  lease  Is  clear- 
ly and  satisfactorily  established. 

But  If,  upon  further  examination.  It 
should  be  found  we  are  mistaken  in  this 
regard,  tbe  further  question  arises  wheth- 
er there  was  such  performance  of  the  con- 
tract as  to  take  it  out  of  the  operation  of 
the  statute  ot  frauds.  The  acts  of  per- 
formance relied  on  to  take  the  case  oat  of 
the  statute  must  be  done  under  tbe  con- 
tract sought  to  be  enforced.  "It  must 
appear  that  the  acts  relied  on  as  part 
performance  of  a  contract  within  the  stat- 
ute of  frauds  were  done  under  the  contract 
itself,  and  for  the  purpose  of  performing; 
it,  otherwise  they  will  not  operate  to  de- 
feat the  statute.  Story  lays  down  the 
rule,  if  there  are  acts  which  might  bave 
been  done  with  other  views,  they  will 
not  take  tbe  case  out  of  the  statute,  since 
they  cannot  property  be  said  to  be  done 
by  way  of  part  performance. "  Wood  v. 
Tbornly,  58  111.  468;  Story.  £q.  Jnr.  %  762. 
In  the  same  case  we  further  said:  "To 
constitute  such  performance  as  will  avoid 
the  statute  It  must  clearly  and  distinctly 
appearthat  theparty  entered  Into  the  pos- 
session under  the  agreement  itself,  and 
was  allowed  and  induced  to  makeexpend- 
itnivs  of  money,  and  to  make  valuable 
and  permanent  improvements.  The  mcve 
possession  of  land  under  a  parol  agree- 
ment of  sale,  with  the  superadded  fact  of 
valuableimprovements,  will  not  be  deemed 
part  performance  If  the  possession  was 
obtained  otherwise  than  under  the  agree- 
ment. Tbe  text- writers  will  agree  in  lay- 
ing down  the  rule  that,  in  order  to  take 
a  case  nut  of  the  statute,  it  is  not  oqly  in- 
dispensable that  the  acts  done  should  be 
clear  and  definite,  and  reterable  exclusive- 
ly to  thecontract.  but  the  contract  should 
also  be  established  by  competent  proof  to 
l>e  clear,  definite,  and  unequivocal  in  all 
Its  terms.  Story,  Eq.  Jur.  $  764.  So  it 
has  been  repeatedly  held  that  it  is  not 
sufficient  that  the  party  Is  in  possession, 
but  It  must  affirmatively  appear  that  he 
gut  possession  under  the  agreement  relied 
on,  and  in  part  performance  of  the  same, 
and  it  must  also  dlntlnctly  appear  that 
the  money  was  expended  or  the  improve- 
ments made  under  the  contract  of  sale, 
and  not  otherwise."  Pomeroy,  (Spec. 
Pert.  Cont.  9  108,)  says:  "For  alike  rea- 
son the  mere  possession  of  premises  by  a 
tenant,  continued  after  the  expiration  ot 
his  term,  is  not  sufficient  part  perform- 
ance of  a  verbal  contract  to  renew  the 
laaae  or  convey  the  land,  because  aucb 


Digitized  by 


Google 


m.) 


SLOAN  V.  WnZJLAUB. 


531 


pofwesslon  may  be  as  reasonably  and  nat- 
urally explained  by  his  holding  over  as 
by  an  agreement  to  renew  or  conrey." 
See,  also,  Wood.Landl.  ft  Ten.  §  286;  Fry, 
Spec.  Peri.  §§  28S,  286,  561,  and  cases  cited ; 
Cronk  ▼.  Trunible,  66  111.432;  Sutherland 
▼.  Parkins  75  III.  838;  Padfleld  r.  Pad- 
field,  supra ;  Clark  v.  Clark,  122  HI-  898, 18 
N.  E.  Hep.  553;  Cloud  v.  Greasley,  125  111. 
314, 17  N.  E.  Rep.  826.  In  tbe  case  under 
conslderatliMi  the  entry  of  appellant  Into 
possesaion  ot  the  premises  may  be  referred 
to  bis  contract  with  Brueggestsdt  lor  the 
unexpired  term,  for  It  is  evident  that  if 
there  was  no  agreement  for  renewal  he 
would  have  baan  entitled  topoBsession  un- 
der his  pnrchase.  Under  the  rule  announced, 
his  taking  poasesainn  was  not  in  part  per- 
formance of  the  alleged  contract  with 
Gage,  but  in  execution  of  bis  contract 
with  Brueggestadt.  No  expenditure  of 
money  waa  made  in  improvement  of  the 
leasehold  estate  on  the  faith  ot  tbe  agree- 
ment to  renew.  The  only  acts  of  perform- 
ance claimed  other  than  that  he  took  pos- 
session is  that  he  kept  an  orderly  house, 
which  by  law  he  was  required  to  do.  Tlie 
case  Of  Morrison  v.  Herrlck,  130  111.  631, ^  is 
unlike  the  case  at  bar.  There  the  tenant 
in  possession,  under  a  verbal  •agreement 
for  tbe  renewal  of  bis  lease  for  a  term  of 
five  yearn,  shortly  before  the  expiration  ot 
tbe  original  lease  made  expensive  im- 
provements upon  the  leased  property, 
whicb  it  might  reasonably  be  presumed 
that  no  one  would  have  made  under  the 
original  lease.  It  also  appeared  that  on 
the  day  the  new  lease  was  to  take  effect 
the  landlord  tendered  a  lease  for  a  year 
only,  whicb  was  refused,  on  the  gi-ound 
that  it  was  not  in  accordance  with  tbe 
agreement  to  renew,  and .  that  the  land- 
lord apologized,  saying  that  it  was  a  mis- 
take of  his  clerk.  The  landlord  allowed 
tbe  tenant  to  remain  in  possession  several 
months  wirbout  repudiating  tbe  alleged 
oral  agreement.  It  was  there  held  that 
thefactsshowed  a  part  pertormanceunder 
the  contract  for  renewal.  The  payment 
of  the  porchase  money  by  appellant  to  his 
vendor  was  under  biscontractof  purchase 
with  Brueggestndt,  and  was  in  no  manner 
actual  performance  of  his  contract  with 
appellee,  or  his  renewal  ot  the  lease.  It  is 
sought  to  evoke  the  doctrine  of  estoppel. 
If  Gage  had  represented  to  appellant  that 
Brueggestadt  had  a  contract  for  the  ex- 
tension or  renewal  of  his  lease,  and  appel- 
lant had  purchased  the  unexpired  term  or 
taken  an  assignment  ot  the  lease  on  the 
faith  of  such  representation,  there  might 
be  some  force  in  tbe  contention  that 
Gage's  principal  was  estopped  from  deny- 
ing the  truth  ot  such  representations.  It 
is  not  claimed  that  any  representation 
was  made  by  Gage  or  any  other  person 
acting  for  appellee,  or  that  any  deception 
was  practiced.  All  that  Is  claimed  is  that 
Gage  made  a  verbal  promise  to  give  a  re- 
newal lease  to  appellant  If  bepurchased  of 
Brueggestadt  the  unexpired  lease;  and 
'  that  promise,  being  void  under  tbe  stat- 
ute of  frauds,  cannot  be  relied  upon  for 
the  purpose  of  creating  an  estoppel. 
Herm.  Estop.  §  HI;  Wright  v.  De  Groa,14 

i8Sl!r.B.Kep.S87. 


Mich.  164.  TIm  case  cited  famisbes  an  apt 
illustration  of  the  rule.  It  was  there 
claimed  that  tbe  defendant,  at  an  admin- 
istrator's sale,  bad  promised  a  purchaser 
if  be  would  bid  a  certain  sum  defendant 
would  never  assert  ber  right  of  dower  lo 
the  premises.  Coolgv,  0.  J.,  in  delivering 
tbe  opinion  of  the  court,  said:  "if  it  had 
appeared  that  Mrs.  De  Groff  had  induced 
the  purchaser  to  suppose  that  she  had  no 
dower  In  the  land,  and  to  buy  It  on  that 
supposition,  we  should  have  a  very  differ- 
ent case  presen  ted  from  any  that  was  of- 
fered to  be  shown.  Here  was  at  most 
only  an  agreement  that  the  purchaser 
should  have  conveyed  to  him  a  right 
whicb  he  knew  Mrs.  De  Groff  to  posseas. 
There  was  no  deception  as  to  the  facts, 
and  the  purchaser  can  only  claim  that  an 
agreement  made  with  her  has  not  been 
kept.  The  agreement  was  void  under  tbe 
statute  of  frauds,  and  we  do  not  perceive 
any  circumstances  upon  which,  in  a  court 
of  equity,  a  claim  to  specific  perform- 
ance might  be  based. "  See,  also.  Bank  ot 
Louisiana  v.  Bank  of  New  Orleans,  L.  R. 
6  H.  L.  352.  We  find  no  error  in  this  rec- 
ord, and  the  Judarment  of  tbe  appellate 
Courtis  affirmed. 

-  (US  ni.  tt) 

Sloan  v.  Williams  et  a/.* 
{Bupremt  Court  vf  IlUnof*.    Uay  18, 1891.  )S 

COKTBAOTB  rOB  F>Il802tiLL  SbKVICSS  —  SPBCmO 
FeBFORMAKCB  —  ASSIONICEXT  —  RsLBAaB  OV 
DOWBR. 

1.  A  contract  Whereby  the  owner  of  land  gives 
a  lawyer  the  option  of  buying  it  at  a  certain 
price,  in  consideratioa  of  the  latter  taking  all 
leg:al  steps  to  perfect  the  title,  cannot  be  enforced 
by  an  assi^ee  of  the  lawyer,  since  an  executory 
contract  for  personal  services  requiring  skill  is 
not  assignabla 

3.  A  wife  who  has  not  Joined  in  her  hos- 
band's  contract  to  sell  bis  land  cannot  be  com- 
pelled, in  a  SQit  for  speolflo  perfotmanoe,  to  ra- 
lease  her  dower  thereui. 

Error  to  superior  court.  Cook  county. 

H.  H.  Anderson,  tor  plaintiff  in  error. 
John  M.  Hamilton,  for  defendants  in  er- 
ror. 

Maorcdbr,  J.  This  to  a  bill  originally 
filed  in  the  superior  court  ot  Cook  county 
on  February  7,  1888,  by  the  appellant 
against  one  John  Williams,  for  the  specific 
performance  of  a  contract  for  the  convey- 
ance of  land.  On  March  26, 1888,  the  death 
of  .John  Williams  was  suggested,  and,  be 
having  died  intestate,  a  supplemental 
bill  was  filed  making  his  widow,  heirs, 
and  administratrix  parties  defendant.  A 
demurrer  filed  to  the  supplemental  bill 
was  sustained,  and  final  decree  entered 
dismissing  the  bill  for  want  of  equity.  On 
March  11, 1885,  a  written  contract  was  en- 
tered into  between  George  A.  Du  Puy,  an 
attorney  at  law,  and  the  said  John  Will- 
iams, by  the  terms  of  whicb  Du  Puy 
agreed  to  take  all  such  steps  as  might  be 
necessary  to  perfect  the  title  of  Williams 
to  certain  lota  in  Ravenswood,  in  Cook 
county,  by  filing  bills  to  remove  clouds, 
procuring  releases,  holding  posaesaiou  by 
repairing  fences  and  posting  sale-boards, 

'Reported  by  Lonis  Boisot>  Jr.,  Bsq;.,  of  the 
Chicago  bar. 
*FeUUon  for  nbearicg  pending. 
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otc,  and  to  do  all  the  work  Incident  to 
carrying  oat  the  contract,  and  that  be 
should  not  receive  any  remuneration  ot 
any  sort  except  tiiat  be  should  have  the 
option  to  buy  or  sell  said  lota  as  therein 
set  forth,  and  should  not  be  required  to 
furnish  any  money;  and  Williams  agreed 
to  fnrnlBh  money  to  discharge  liens,  re- 
deem from  tax-eales,  pay  trustee's  char- 
ges, and  costs  necessary  to  set  aside  tax- 
titles;  and  that  Da  Puy,  in  consideration 
of  the  services  to  be  rendered  by  him, 
should  have  the  sole  privilege  ol  purchas- 
ing any  one  or  more  of  said  lots,  or  of 
effecting  a  sale  of  any  one  or  more  of  them 
to  sach  party  as  he  might  desire,  at  the 
price  of  9500  each,  for  the  space  of  18 
months  from  the  time  when  everything 
necessary  to  make  the  title  perfect  in  Wlll- 
iama  shall  have  Anally  been  done,  said  price 
to  be  paid  In  cash,  or  one-quarter  thereof  In 
cash  and  the  balance  in  three  years,  and 
to  be  secured  by  mortgage  on  the  premi- 
ses, or  "  said  sale  may  be  upon  any  other 
terms  which  said  John  Williams  may 
deem  satisfactory  to  himself."  The  con- 
tract also  contains  provisions  that  Will- 
lams  will  pay  all  taxes  and  special  assess- 
ments due  when  the  sale  is  made,  and  will 
furnish  to  the  purchaser  an  abstract  uf 
title,  and  will  conveyisaid  lot  or  lots  by 
deed  covenanting  against  his  own  acts, 
and  containing  "  asual  release  of  all  right 
of  dower  and  homestead  which  any  per- 
son may  have  In  any  one  or  more  of  said 
lots  so  sold."  The  bill  sets  forth  the  con- 
tract in  full,  and  alleges  that  on  December 
23, 1886,  Du  Puy,  for  value  received,  duly 
assigned  in  writing  to  the  complainant, 
Sloan,  all  his  right,  title,  and  interest  in 
said  contract,  and  rights  and  beneflts 
thereunder,  and  that,  by  virtue  of  such 
assignment,  all  the  rights  and  interests  of 
Du  Puy  accrued  to  the  complainant.  The 
bill  further  avers  that  Williams  was 
bound,  under  the  agreement  and  the  as- 
signment thereof,  on  the  payment  or  ten- 
der to  him  of  9600,  to  convey  to  complain- 
ant, by  deed  "which  should  contain  the 
usual  release  ot  all  right  of  dower  and 
homestead  which  any  person  might  have 
in  or  to  said  lot;"  that,  at  different 
times  in  the  spring  and  summer  of  1887, 
complainant  tendered  to  Williams,  in  his 
own  name  and  in  that  of  Du  Pay,  said 
sum  of  fSOO,  and  demanded  that  he  fur- 
nish an  abstract  of  title,  "and  also  that 
he  so  deliver  to  your  orator  such  a  deed, 
as  above  specified. "  The  bill  also  offers 
to  bring  the  f.^OO  into  court  in  payment  for 
"the  said  conveyance,  as  aforesaid." 

The  main  ground  of  objentlon  to  the 
bill  Is  that  the  contract  which  it  seeks  to 
enforce  is  one  which  calls  for  the  personal 
services  and  skill  of  one  of  the  parties 
thereto,  and  therefore  is  not  assignable. 
We  think  that  this  objection  is  well  tak- 
en, and  that  the  demurrer  to  the  bill  was 
properly  sustained.  Du  Puy  was  a  law- 
yer by  profession,  and,  by  the  terms  of  the 
contract,  was  required  to  make  use  ot  his 
professional  skill  in  perfecting  the  title  to 
the  lots  by  instituting  and  carrying  on 
legal  proceedings  to  remove  clouds,  by 
procuring  releases,  and  by  the  nse  of  other 
methods.  The  contract  itself  upon  Its 
face  does  not  provide  for  any  assignment 


of  It.  It  is  well  settled  that  "contracta 
In  which  the  personal  acts  and  qnalities 
of  one  ot  the  contracting  parties  form  a 
material  ingredient  are.  in  general,  not 
assignable."  2  Chit.  Coot.  (11th  Amer. 
Ed.)  p.  1363.  Engagements  for  personal 
services  requiring  skill,  science,  or  peculiar 
qualiflcations  may  not  be  assigned.  Dev- 
lin V.  Mayor,  63  N.  Y.  8.  A  party  who 
thus  agrees  to  use  his  personal  skill  and 
knowledge,  and  has  been  contracted  with 
by  reason  of  the  trust  and  confidence 
placed  in  him  personally, cannot,  while  the 
agreement  is  still  executory,  substitute 
another  in  his  place  by  assignment,  in  or- 
der to  perform  the  service,  without  the 
consent  of  the  other  contracting  party. 
Flanders  v.  Lampbear.  9  N.  H.  201 ;  Beth- 
lehem V.  Annis,40  N.  H.34;  Burger  v.  Rice, 
8  Ind.  123;  3  Pom.  Eq.  Jur..5  1376,  note  2. 
The  granting  of  the  specific  performance 
of  a  contract  Is  a  matter  ol"  sound  judicial 
discretion,  controlled  by  established  prin- 
ciples of  equity,  and  exercised  upon  a  con- 
sideration ot  all  the  circumstances  of  each 
particular  case. "  3  Pom.  Eq.  Jur.  §  1404. 
Buch  discretion  will  not  ordinarily  be  ex- 
ercised in  favor  ot  the  specific  enforcement 
of  contracts  for  personal  services.  3  Pars. 
Cont.  marg.  p.  367;  Fry,  Spec.  Pert.  (3d 
Ed.)  pp.  43,  96;  Sturgls  v.  Galindo,  59  Cal. 
28.  It  is  true  that,  after  the  contract  has 
been  executed  by  the  person  agreeing  to 
perform  such  personal  services  or  exercise 
such  personal  skill,  he  may  assign  the 
right  to  recover  compensation.  3  Pom. 
Eq.  Jur.  §  1275,  note  2,  supra.  Bnt  the  bill 
In  the  present  case  is  indefinite  in  its  alle- 
gations as  to  the  complete  performance  ot 
the  contract  by  Du  Puy  before  .the  assign- 
ment of  It  to  Sloan.  The  contract  re- 
quires steps  to  be  taken  to  perfect  the  title 
of  five  lots.  The  right  to  purchase  any 
one  of  the  lots  for  9500  was  dependent  up- 
on the  final  sei^ureraent  of  a  perfect  title  to 
them  all.  The  bill  alleges  that  the  title 
to  one  of  these  lots  was  "under  a  cloud  by- 
certain  tax -sales  and  alleged  tax-titles, " 
and  that  a  bill  in  chancery  was  filed 
against  "the  pretended  owner  ot  the  said 
pretended  tux-titles  tor  the  purpose  of  re- 
moving the  same."  It  does  not  appear 
from  the  bill  that  the  decree  which  was 
obtained  was  a  decree  removing  the  tax- 
titles  from  all  the  five  lots.  Nor  does  it 
sufficiently  appear  from  the  allegations  of 
the  bill  that  there  were  no  other  clouds 
than  tax-titles  upon  the  lots  in  question. 
The  bill  shows  affirmatively  that  the  as- 
signment was  made  before  the  final  ter- 
mination of  the  proceeding  to  remove  a 
tax-title  from  one  ot  the  lots. 

Moreover,  the  supplemental  bill  proceeds 
upon  the  theory  that  Mrs.  Williams,  the 
widow,  was  obliged  to  release  her  dower 
in  the  lot  selected  by  the  appellant  after 
ber  husband's  death.  She  did  not  sign 
the  contract  made  by  Du  Pay  with  her 
husband.  Where  a  husband  makes  a 
written  contract,  in  which  his  wife  does 
not  join,  to  sell  a  piece  of  land,  and  dies 
after  the  payment  to  him  of  all  the  pur- 
chase money,  but  before  he  has  executed  a 
deed,  the  statute  authorizes  a  court  of 
chancery  to  make  an  order  compelling  his 
executor"  or  administrator  ty  execute  and 
deliver  a  deed  to  the  purcbaser,  (1  Starr 
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&  C.  Ann.  St.  p.  BG6;  chapter  29,  Rev.  St. 
§§2,3;)  bat  tbe  widow  cannot  be  com* 
pelled  to  join  in  sncb  deed  so  as  to  re- 
leane  ber  dower  in  the  premlaei).  If  the 
baeband  taae  covenanted  that  hie  wile's 
dower  shall  be  released,  the  heirs  may  be 
liable  upon  the  covenant  in  case  the  wid- 
ow enforces  her  dower  right  against  tbe 
premises,  (Bostwick  v.  WlUiams,  86  111. 
65;)  but  the  widow  cannot  be  deprived  of 
her  dower  otherwise  than  by  her  volun- 
tary conveyance  thereof  In  the  mode  pre- 
scribed by  the  statnte,  (Bev.  St.  c.  41,  $  16; 
Francisco  v.  Hnndrtcks,  28  111.  64.)  Tbe 
decree  of  the  superior  court;  !>  affirmed. 

(1S7  in.  601)  - 

Ck)MMON  V.  PeOPLK.^ 

(Supreme  Court  of  lUtnoia.    Hay  18, 1501.) 

APPBAI^^UBISDIOTION  —  BASTARDT  FBOeSODTIOK. 

Under  Rev.  Bt  111.  c.  87,  {  95,  nrhich 
makes  the  judgment  of  the  Illinois  appellate 
court  final  in  all  actions  ex  contractu  vmereln 
the  amount  involved  is  less  than  11,000,  and  in  all 
cases  sounding  in  damages  where  the  judgment 
is  for  less  than  (1,000,  "provided  the  term  'ex 
eontractu '  shall  not  be  constraed  to  include  ac- 
tions involving  a  penal^, "  no  appeal  lies  from 
the  decision  ox  the  appellate  court  in  a  prosecu- 
tion tor  bastardy  wherein  judgment  was  rendered 
for  only  ISfiO,  since  a  prosecution  for  bastardy, 
heing  a  dvil  action  under  the  form  of  a  criminal 
prosecution.  Is  not  an  action  ex  contractu,  and 
the  judgment  therein,  being  for  the  assistance  of 
the  mother  In  supporting  tbe  child,  Is  not  a  pen- 
alty. FoUowing  Bcharf  v.  People,  (lU.)  2i  N. 
K.  Rep.  761. 

Appeal  from  appellate  court,  second  dis- 
trict. 

C.  W.  Raymond,  tor  appellant.  A.  ¥. 
Qoodyear,  State's  Atty.,  for  tbe  People. 

BaiiuBY,  J.  This  was  a  prosecution  of 
James  Common  for  bastardy  on  the  com- 
plaint of  Carrie  Winkle,  resulting  in  bis 
conviction  and  sentence  to  pay,  for  the 
support  and  education  of  tbe  bastard 
child,  the  maximum  sums  provided  by 
tbe  statute,  amounting  in  all  to  9560.  On 
appeal  to  the  appellatecoart  said  convic- 
tion WAS  affirmed,  and  tbe  defendant  has 
taken  and  perfected  an  appeal  to  this 
court  from  said  judgment  of  affirmance. 
The  amount  involved  in  tbe  case  is  less 
than  f  1,00U,  exclusive  ot  cost,  and;  as  the 
record  contains  no  certlflcate  of  the 
judges  of  tbe  appellate  court  that  the  case 
involves  questions  of  law  of  such  Impor- 
tance on  account  of  direct  or  collateral  in- 
terests that  it  should  be  passed  upon  by 
this  court,  we  have  no  jurisdiction  of  tbe 
appeal.  Schart  v.  People,  184  111.  240,  24 
N.  £.  Rep.  761.  The  appeal  will  therefore 
be  dismissed. 


(137  111.  CM) 

Metbopoutan  Nat.  Bank  ▼.  Jonbs 
et  a/.i 

(Supreme  Court  cf  IZMnote.  May  18, 1891.) 
Ckbtitibd  Checks  —  Liabilitt  op  Dbaweb. 
Where  the  payee  of  a  bank-check  has  it 

certified   by  the  bank,  he  thereby  releases   the 

drawer  trom  liability  thereon. 

Appeal  from  appellate  court,  first  dis- 
trict. 

> Reported  by  Ixmis  Boisot,  Jr.,  Esq,.,  of  the 
Chicago  bar. 


H&mllne,  Scott  &  Lord,  for  appellant. 
Runy&u  &  Runyan,  for  appellees. 

Baii^rt,  J.  Tbis  was  a  suit  in  assump- 
sit, brought  by  tbe  Metropolitan  National 
Bank  of  Chicago  against  Noble  Jonen, 
Edward  S.  Jones,  and  Walter  Metcalf,  co- 
partners doing  business  under  the  firm 
name  of  Noble  Jones,  to  recover  the 
amount  of  a  bank-check  for  f  1,540,  drawn 
by  the  defendants  on  the  Traders'  Bank 
of  Chicago,  payable  to  the  order  of  the 
plaintiff.  The  defendants  pleaded  hob  aa- 
aumpait,  and  on  trial  before  the  court,  a 
jury  being  waived,  the  issues  were  found 
for  the  defendants,  and  the  court,  after  de- 
nying the  plaintiff's  motion  for  a  new 
trial,  gave  judgment  in  favor  ot  tbe  de- 
fendants for  costs. 

The  facts  appear   by  stipulation,  and 
are,  in  substance,  as  follows:  'On  the  1st 
day  ot  October,  1888.  after  the  commence- 
ment ot  banking  hours  In  the  morning  of 
that  day,  the  defendants,  being  Indebted 
to  the  plaintiff  in   the  sum  of  91,640,  gave 
to  the  plaintiff  their  check  on  the  Traders' 
Bank  of  Chicago,  as  follows: 
"Edw.S.Jones.  91.540.00.  Walter  Metcalf. 
"Noble  Jones. 
Chicago,  Cook  Co.,  III.,  Oct.  1, 18S8. 
Pay  to  the  order  of  Metrop.  Nat'l  Bank 
fifteen  hundred  and  forty  dollars. 
"To  Traders'  Bank,) 

"Chicago,  111.  \ 

"No.  18,128.  J        Noble  Jones." 

On  the  same  day,  and  during  banking 
hours,  tbe  plaintiff  sent  said  check  by  one 
of  Its  collectors  to  tbe  Traders'  Bank,  and 
asked  said  bank  to  certify  it,  which  was 
done  by  writing  across  the  face  ot  It  as 
follows:  "Certified.  10,  1,  1888.  Traders' 
Bank  ot  Chicago.  Chaklbs  O.  Fox. "  Tbe 
next  morning,  during  banking  hours,  bnt 
before  clearing-house  hours,  the  plaintiff 
sent  said  check  by  its  collector  to  the 
Traders'  Bank,  and  presented  it  tor  anil 
demanded  payment,  which  was  refused. 
Thereupon,  on  the  same  day,  and  during 
banking  hours,  the  plaintiff  protested 
said  check  for  non-payment,  and  sent  no- 
tice of  dishonor  to  the  defendants.  On 
the  morning  said  check  was  presented  for 
payment,  and  before  It  was  presented,  and 
before  clearing-house  hours,  the  Traders' 
Bank  became  Insolvent,  and  suspended 
payment,  and  its  assets  were  subsequently 
placed  in  the  bands  of  a  receiver,  who  has 
since  had  possession  thereof.  Said  re- 
ceiver has  paid  the  creditors  of  said  bank 
dividends  at  ditterent  times,  those  paid  to 
the  plaintiff  amounting  to  9693,  leaving  a 
balance,  principal  and  Interest,  due  on 
said  check  at  the  time  of  the  trial  of 
9%1.70.  At  the  time  said  check  was 
drawn,  at  the  time  It  was  certified,  and 
at  tbe  time  payment  was  demanded,  the 
defendants  had  sufficient  funds  in  the 
Traders'  Bank  to  their  credit  to  pay  the 
check,  and,  if  payment  had  been  demanded 
instead  of  certification,  said  bank  would 
have  paid  it.  Upon  these  facts  the  coun- 
sel for  the  plaintiff  submitted  to  the  court 
the  following  proposition,  to  be  held  as 
the  law  in  the  decision  of  the  case,  which 
was  refused:  "The  court  holds,  as  a 
proposition  of  law,  that  when  the  holder 
ot  a  check  drawn  upon  a  bank,  situated 
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in  the  same  city  as  the  holder,  on  the  day 
of  itB  issue  takes  said  check  to  said  bank 
and  asks  said  bank  to  certify  said  check, 
which  said  bank  certifies  by  marking  '(ler- 
tlfled '  on  the  face  thereof,  and  the  day 
following,  during  bank  hours,  presents 
said  check  to  said  bank  for  payment,  and 
the  bank  refuses  payment  thereof,  having 
become  Insolvent  and  passed  into  the 
hands  of  a  receiver  before  banking  hours 
of  said  day,  and  the  holder  of  said  check 
at  unce,  and  daring  banking  hours  of 
said  day,  gives  notice  of  such  dishonor  to 
the  drawer  of  said  check,  said  Certification 
does  not  release  the  drawer  of  aald  check, 
although  at  the  time  of  the  making  and 
certification  of  said  check  the  drawer  had 
Butficlent  funds  to  his  credit  in  said  bank 
to  pay  the  same,  and, if  payment  had  been 
demanded  by  the  holder  instead  of  certifi- 
cation, such  bank  could  not  have  refused 
to  pay  the  same. " 

The' only  question  presented  by  this  ap- 
peal is  the  one  raised  by  the  foregoing 
proposition,  viz.,  whether  the  plaintiff,  by 
obtaining  certification  of  said  check,  re- 
leased, the  drawers.  A  check  being  paya- 
ble immediately  and  on  demand,  the  hold- 
er can  only  present  it  for  payment,  and 
the  bank  can  fulfill  its  duty  to  its  deposit- 
or only  by  paying  the  amount  demanded. 
In  other  words,  the  holder  has  no  right  to 
demand  from  the  bank  anything  but  pay- 
ment of  tlie  check,  and  the  bank  has  no 
right,  as  against  the  drawer,  to  do  any- 
thing else  bnt  pay  It.  It  follows  that 
there  Is  no  such  thing  as  " acceptance "  of 
checks.  In  the  ordinary  sense  of  the  term, 
for  "acceptance"  ordinarily  implies  that 
the  drawer  requests  the  drawee  to  pay 
the  amount  at  a  futureday,  and  thedraw- 
er  "  accepts  "  to  do  so,  thereby  becoming 
the  principal  debtor,  and  the  drawer  be 
coming  bis  surety.  Daniel,  Neg.  Inst.  { 
1601.  If,  then,  the  holder,  on  making  pre- 
sentment of  the  check.  Instead  of  demand- 
ing and  receiving  payment,  has  the  check 
certified  and  i-etains  it  in  his  possesHion, 
he  enters  Into  a  new  and  express  contract- 
with  the  bank  not  within  the  scope  of  the 
legal  relations  of  the  parties,  nor  within 
the  presumed  intention  uf  the  drawer.'  By 
certification,  the  bank  enters  into  an  ab- 
solute undertaking  to  pay  the  cheek  when 
pi-esented  at  any  time  within  the  period 
prescribed  by  the  statute  of  limitations. 
The  transaction,  as  between  the  holder 
and  the  bank,  is  substantially  the  same,  in 
legal  effect,  as  though  the  holder  had  re- 
ceived payment,  and  had  deposited  the 
money  with  the  bank,  and  received  a  cer- 
tificttte  of  deposit  therefor.  The  liability 
of  the  bank,  after  certificntlon,  is  inde- 
pendent of  the  question  of  its  possession 
of  the  requisite  amount  of  funds  of  the 
drawer;  It  being,  by  the  act  of  certifica- 
tion, estopped  to  deny  the  possession  of 
sufficient  funds.  Another  result  of  the 
transaction  is  that  the  bank  thereby  be- 
comes entitled  to,  and  If  its  business  Is 
properly  conducted  actually  does,  charge 
the  amount  of  the  check  to  the  account  of 
the  drawer  at  the  time  of  the  certification  ; 
thus  in  reality  appropriating  to  the  pay- 
ment otthe  check  the  necessary  araonnt  uf 
the  money  on  deposit  to  the  credit  of  the 
drawer,  precisely  the  same  as  though  the 


check 'were  paid.  Asbelween  the  bank 
and  drawer,  certlflcoitlon  has  the  same  ef- 
fect as  payment,  the  funds  representing 
the  amount  of  the  check  being  Just  as  ef- 
fectually withdrawn'  from  the  control  uf 
the  drawer,  and  che  indebtedness  from 
the  bank  to  the  depositor  created  by  the 
deposit  being  Just  as  effectually  satisfied 
to  that  amount  in  one  case  as  in  the  oth- 
er. The  question  whether  this  change  in 
the  rights  and  relations  of  the  parties 
should  be  held  to  discharge  the  drawer 
from  further  liability  on  the  check  has 
not,  so  far  as  we  are  aware,  ever  been  be- 
fore this  court  .for  decision,  bnt  the  great 
weight  of  authority,  as  found  in  the  decis- 
ions of  courts  of  other  jurisdictions  and  in 
the  treatises  of  law-writers  of  the  great- 
est learning  and  ability,  ia  In  favor,  of  tho 
conclusion  that  the  drawer  is  discharged. 
Mr.  Daniel.  In  the  section  of  nis  treatise 
above  cited.  lays  it  down  as  the  rule  that 
the  bank,  by  certifying  the  check,  becomes 
the  principal  and  only  debtor:  that  the 
holder,  by  taking  a  certificate  of  the  check 
from  the  bank.  Instead  of  requiring  pay- 
ment, discharges  the  drawer;  and  that 
the  check  then  circulates  as  the  represent- 
ative of  BO  much  cash  In  bank  pa.vable 
on  demand  to  the  holder.  The  question 
is  very  elaborately  and  learnedly  discussed 
In  1  Morse,  Bank.  ;3d  Ed.)  §  4U  et  seq.. 
and  the  same  conclusion  reached,  the  fol- 
lowing being  a  portion  of  the  reasoning 
there  adopted  :  "The  drawer  can  no  long- 
er sue,  though  the  bank  should  finally  re- 
fuse to  pay  the  check,  for  he  has  original- 
ly only  a  right  to  demand  that  the  check 
shall  be  duly  paid  on  presentment,  and 
his  action  lies  for  the  damage  resulting  to 
him  or  to  his  credit  from  not  having  bis 
debt  duly  discharged  In  the  manner  he  has 
led  his  creditor  to  suppose  woulcl  be  suffi- 
cient. But  if  the  holder  waives  his  right 
to  immediate  payment,  by  expressly  ask- 
ing for  or  even  by  accepting  the  oITer  of  a 
certification  by  the  bank,  it  follows  that, 
since  bis  a.ct  acquits  the  debc  due  him 
from  the  drawer,  the  drawer  can  there- 
after have  no  cause  or  basis  whatsoever 
on  which  to  sue.  The  matter  is  volun- 
tarily taken  out  of  his  hands  by  the  other 
parties,  who  make  their  arrangements  to 
suit  their  own  convenience.  Even  if  the 
drawer  hag  suggested  or  requested  the  ar- 
rangement, the  assent  of  the  payee  and 
holder  must  be  regarded  as  at  his  sole 
risk.  He  is  not  obliged  to  take  the  bank's 
promise  In  place  of  the  drawer's  indebt'eil- 
ness.  The  promise  of  the  bank  on  the 
drawer's  account,  accepted  as  satisfac- 
tory by  the  creditor,  discharges  the  debt- 
or, and  at  the  same  time  deprives  him  of 
all  further  concern  or  possible  right  of  ac- 
tion In  the  premises."  See,  also.  Tied. 
Com.  Paper,  §  436.  This  question  was  be- 
fore the  court  of  appeals  of  New  York  In 
Bank  v.  Leach,  62  N.  Y.  350,  and  It  was 
there  held  that,  where  a  holder  of  a  check 
presents  It  and  procures  it  to  be  certified 
by  the  bank  instead  ol  being  paid,  sach 
certification  is,  as  between  the  bolder  and 
the  drawer,  a  payment,  and  discharges 
the  drawer  from  liability.  In  discussing 
the  grounds  upon  which  their  decision  is 
based,  the  court  sey:  "When  the  drawee 
accepts,   it  is   aa    appropriation   of   tbe 
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I,  pro  tanto,  to  the  service  and  use  of 
)aye«  or  other  persou  holdin;^  the 
10  that  the  amount  ceases  henceforth 

>  tbemonejr  of  the  drawer,  and  be- 
3  that  of  the  payee  or  other  holder  in 
andH  uf  the  acceptor.    It  is  entlr«>ly 

that  the  acceptance  of  a  time  draft, 
;  due,  does  not  operate  as  a  payment 
ipects  tbe  drawer.  Its  only  effect  is 
ake  the  acceptor  the  primary  party 
i.v  the  draft.  But  the  parties  to  a 
ed  check,  dae  when  certified,  occnpy 
erent  position.  There  the  money  is 
md  payable  when  the  check  Is  certl- 
The  bank  vlrtnally  says  that  the 
la  good.  '  We  have  the  money  of 
awer  here  ready  to  pay  it.  We  will 
t  now,  if  yon  will  receive  it.'  The 
■  says :  '  No :  I  will  not  take  the  mon- 
'on  may  certify  the  check,  and  re- 
:he  money  for  me  until  this  check  is 
ited.'  The  law  will  not  permit  « 
when  due  to  tte  thus  presented,  anc' 
>ney  to  be  left  with  the  bank  for  the 
modation  of  the  holder,  without 
rging  the  drawer.  The  money  being 
lid  the  check  presented,  it  is  his  own 
if  the  holder  declines  to  receive  the 
nd  for  bis  own  convenience  has  the 
appropriated  to  that  check,  sub- 
its  future  presentment  at  any  time 
the  statute  of  limitations. "  See, 
'.anex  County  Nat.  Bank  v.  Bank  of 
sal,  7  Bias.  103.  It  seems  to  us  very 
>oth  upon  principle  end  authority, 
le  plaintlO  in  this  case,  by  obtaining 
ation  uf  their  check,  discharged  the 
ints  from  all  liability  thereon  as 
»,  and  that  the  subsequent  present- 
f  tbe  check  for  payment,  though  on 
St  business  day  after  the  check  was 
did  not  revive  or  In  any  manner 
he  defendants'  liability, 
t  is  said  that  a  difieren  t  rule  was  laid 
>y  this  court  in  Bickford  v.  Bank, 
38,  Rounds  r.  Smith.  Id.  245;  and 
V.  Leckle,  43  111.  497.  It  will  be 
on  examination,  that  in  each  of 
•aeea  certification  ol  tbe  clieck  was 
id  by  the  drawer  before  delivery  to 
ee,  and  that  no  presentment  was 
>.v  the  holder  until  made  in  due 
'or  payment.  It  is  easy  to  sec  that 
itiully  different  rule  should  apply 
e  of  that  kind.  The  fact  that  the 
,  before  delivering  the  check,  gets 
k  to  certify  it,  in  uo  way  changes 
itial  nature  as  a  check,  or  affects 
iver'B  liability  in  case,  on  due  pres- 
1  for  payment,  the  paper  is  dis- 
1.  Tbe  reasoulug  of  the  opinion  in 
>ve-inentloned  cases  should  be  re- 
in its  application  to  the  facts  ap- 
in  those  cases,  and,  as  applied  to 
lets,  it  is  doubtleHS  correct,  and 
>e  followed.  But  it  cannot,  and, 
ay  assume,  was  not  intended,  to 

>  cases  like  the  present,  where  the 
las  himself  made  presentment  of 
k,  and,  instead  of  receiving  pay- 
I  he  might  and  should  have  done, 
len  rather  to  accept,  in  lluu  of  pa.v- 
1  express  executory  agreement  by 
:  to  pay  the  check  to  the  bolder 
csented  for  payment  at  any  time 
;r. 

effort  is  made  by  counsel  to  show 


that,  to  be  consistent  with  the  doctrine 
established  by  the  case  of  Munn  v.  Bnrch, 
25  111.  35,  and  In  the  Dumerons  cases  in 
which  that  decision  has  been  followed, 
we  must  hold  that  the  defendants  were  not 
released  from  liability  by  the  certification 
of  the  check.  In  Munn  v  Burch  we  held, 
contrary  to  the  rule  i-ecugnlzed  In  many  of 
the  states,  that  a  depositor,  by  delivering 
to  another  his  check  on  hie  banker  for  val- 
ue, transfers  to  the  payee  of  the  check  and 
his  assigns  so  much  of  the  deposit  as  the 
check  calls  for,  and  that  on  presentation 
of  tbe  check  for  payment  the  banker  be- 
comes liable  to  tbeholder  for  that  amount, 
provided  the  drawer  has  on  deposit  at  the 
time  a  sufficient  sum  applicable  to  that 
purpose  to  pay  the  check.  Accordingly, 
if  the  banker  refuses  to  pay  tbe  check  on 
presentment,  he  becomes  liable  to  an  ac- 
tion by  the  bolder  to  recover  its  amount. 
It  follows  that  tbe  giving  of  the  cbeok  be- 
comes, at  least  after  presentment,  an  as- 
Rigniuent  to  the  holder  of  a  sufficient 
amount  of  the  deposit  to  pay  the  chpck, 
and  therefore  a  definite  appropriation  of 
that  sum  to  its  payment  binding  upon 
all  tbe  parties  to  the  check.  Theargument 
sought  to  be  made,  if  we  understand  it,  is 
that  the  certification  of  tbe  check  Is  a  no 
more  effectual  appropriation  of  the  fund  on 
deposit  to  tbe  payment  of  the  check  than 
was  already  made  by  the  act  of  the  draw- 
er in  giving  the  check,  and  therefore  that 
one  of  the  chief  grounds  upon  which  the 
rule  adopted  in  other  states,  that  certifi- 
cation releases  the  drawer.  Is  based,  fails 
or  is  inapplicable  here.  If  the  mere  fact  of 
such  appropriation,  however  made,  is  the 
test  by  which  to  determine  whether  the 
drawer  has  been  released  or  not,  there 
may  be  force  in  tbe  argument.  We  do  not 
understand,  however,  that  such  is  the 
case.  Some  of  the  authorities,  it  Is  true, 
allude  to  and  dwell  upon  that  circum- 
stance as  possessing  very  considerable 
significance,  but  we  do  not  understand 
that  any  of  them  make  It  the  test  or  basis 
of  the  rule.  The  rule  laid  down  In  Munn 
v.  Burch  is  based  upon  the  implied  agree- 
ment ou  the  part  of  the  banker  to  pay 
out  the  money  deposited  to  the  holders 
of  the  depositor's  checks,  at  such  times 
and  in  such  sums  as  the  depositor  sees  fit, 
by  his  checks,  to  order,  and  such  agree- 
ment is  held  to  be  so  far  available  to  the 
holder  of  the  depositor's che<;k  as  to  enable 
htm.  after  the  check  has  been  duly  presented 
for  payment  and  payment  refused,  to  bring 
suit  against  the  banker  in  his  own  name, 
and  recover  the  amount  of  tbe  check.  The 
banker,  as  the  result  of  bis  implied  a<;Bee- 
ment,  becomes  the  principal  debtor,  but 
the  draweris  still  liable,  at  least  as  surety, 
and  Is  at  liberty  at  any  time,  by  paying 
and  taking  up  tbecheck,  torelnvesthimseU 
with  the  legal  title  to  the  iiioney  on  de- 
posit. Tbeappropriationof  thefuud.then, 
so  far  AS  any  definite  appropriation  of  it 
can,  under  the  clrcuhistanceH,  be  said  to  be 
made,  is  only  conditional,  and  follows  in 
strict  accordance  with  the  terms  of  the 
contract  betwaen  the  parties,  and  must 
be  regarded  as  one  of  the  cousequeacen 
contemplated  by  them  at  the  time  the 
check  was  drawn.  But  where  the  bolder 
of  the  check,  on  presenting  it  to  the  bank- 
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er.  Instead  of  demanding  and  recelvlnR 
payment,  as  the  parties  contemplated  and 
fia  Is  hlB  legal  duty,  requests  and  obtains 
cerllflcatiou,  and  retains  the  check  in  bis 
own  hands,  wholly  different  rights  are  ob- 
tained, and  conHe(|uently  different  rules  of 
law  are  applicable.  The  appropriation 
of  the  deposit  to  the  payment  of  the  check 
then  becomes  absolate,  and  the  boldei*  en- 
ters into  new  contractnal  relations  with 
the  banker,  not  contemplated  or  author- 
ized by  the  drawer,  and  which  place  the 
fund  appropriated  wholly  bfeyond  his  con- 
trol and  out  of  his  reach.  Even  viewing  the 
drawer  as  surety  the  new  contract  between 
the  creditor  and  the  principal  debtor,  affect- 
ing as  it  does  the  character  of  the  debt  and 
the  time  and  manner  of  payment,  should  of 
Itself  beheld,  upon  well-settled  princlplesot 
law,  to  be  sufficient  todischarge  his  liabil- 
ity as  surety.  But,  whether  the  decision 
of  tli^  case  should  be  placed  upon  this 
ground  or  not,  the  oresentnient  of  the 
check  forpnyment  and  its  dishonor  on  the 
one  hand,  and  its  presentment  and  certifi- 
cation on  the  other,  involve  legal  rights, 
and  invoke  the  application  of  legal  rules, 
so  essentially  different  that  the  doctrine 
of  tbecase  of  Munn  v.  Burch.  which  Is  con- 
trolling where  payment  is  demanded  and 
refused,  can  have  no  relevancy  to  or  con- 
trolling effect,  even  by  analogy,  in  a  case 
where  the  holder  g^ets  tha  check  certified. 
We  are  of  the  opinion  that  no  error  was 
committed  in  refusing  to  hold  the  proposi- 
tion submitted  by  the  plaintiff  as  the  law 
in  the  decisinn  of  the  case,  and  that  the 
appellate  conrt  properly  affirmed  the  Jndg- 
ment.  Tlie  Judgment  of  the  appellate 
court  will  accordingly  be  affirmed. 


(137  111.  474) 

Wilson  et  a,l.  v  Drksser.^ 
(Sui>Feme  Covrt  of  Illinois.    Hay  18, 1891.) 
Arpbal — JDRI8D1CTI017— Freehold. 
A  bill  for  partition  alleEred  that  one  of  the 
defendanta  claimed  to  bave  some  interest  in  the 
land,  bat  that  said  interest  was  of  no  validity, 
and  prayed  that  such  claim  be  removed  as  aclood 
on  complainant's  title.   Baid  defendant  answered, 
claiming  title  to  the  entire  premises  by  virtue  of 
20  years'  adverse    possession,   and    the  decree 
found  that  said  defendant  had  no  interest  in  the 
land,    field,  that  the  suit  involved  a  freehold 
wi^in  the  meaning  of  the  Illinois  statate  regu- 
lating appeals. 

Appeal  from  appellate  court,  first  dis- 
trict. 

Thornton  &  Chancellor,  for  appellant. 
Auffustus  N.  Gage,  for  appellees. 

B'AILRT,  J.  This  was  a  bill  in  chancery, 
brought  by  Fanny  N.  Dresser  against  Lil- 
ly Belle  Dresser,  Henry  H.  Gage,  Julia 
WilHon,  Charles  Grabeck,  and  Laura  Canl- 
fleld,  alleging  that  the  complainant  Is  the 
owner  in  fee  of  an  undivided  two-thirds, 
and  defendant  Lilly  Belle  Dresser  of  an  un- 
divided one-third,  of  the  east  half  of  lot  11, 
block  43.  Canal  Trustees'  subdivision,  etc., 
in  Cook  county;  that  defendant  Henry  U. 
Gage  claims  some  interest  in  said  premises 
by  virtue  of  one  or  more  tax-deeds  and  the 
payment  of  sundry  taxes,  but  that  his 

'  Reported  by  Louis  Boisot,  Jr. ,  Es^. ,  of  the  Chi- 
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claim  Is  of  no  validity  except  as  an  equi- 
table Hen  on  said  premises  for  the  amount 
of  taxes  paid  and  interest,  thatdefendant 
Juliu  WilMon  claims  to  have  some  interest 
in  said  premises,  the  nature  of  which  is 
unknown  to  the  complainant,  but  that 
said  interest  is  of  no  validity  whatever: 
that  said  Julia  Wilson  executed  and  deli*  - 
ercd  to  defendant  Charles  Orabeck  a  lease 
of  said  premises,  dated  February  18, 1886, 
and  recorded  in  the  office  of  the  recorder 
of  said  county,  and  that  said  Grabeck,  at 
about  the  date  aforesaid,  took  possession 
of  said  premises  imder  said  lease  as  the 
tenant  of  said  Julia  Wilson,  and  after- 
wards placed  certain  persons,  whose 
names  are  unknown  to  the  complainant, 
in  possession  thereof  under  him,  and  has 
been  collecting  the  rents  of  said  premises 
and.  appropriating  the  aame  to  his  own 
use  and  to  the  use  '^'-'aid  Julia  Wilson; 
that  the  claims  of  said  Gage,  Wilson,  and 
Orabeck  to  said  premises  are  a  cloud  up- 
on the  title  of  the  complainant  and  her 
co-tenant,  Lilly  Belle  Dresser,  and  should 
be  removed  as  such ;  that  defendant  Laura 
Canlfield  has  a  deed  of  said  preiulHen,  dated 
March  14th  and  recorded  March  15, 1865; 
that  said  deed  was  not  intended  to  con- 
vey auy  title  to  her,  but  that  it  consti- 
tutes a  cloud  upon  said  title,  and  should 
be  removed;  that  by  reason  of  uaid  clouds 
on  said  title  the  complainant  is  nntilile  to 
make  any  amicable  partition  with  her  co- 
tenant,  and  she  and  her  co-tenant  are  un- 
able to  sell  said  premises  at  their  proper 
value.  The  bill  prays,  among  other 
things,  for  a  removal  of  said  clouds  from 
said  title,  and  for  a  partition  ot  said  prem- 
ises between  the  complainant  and  her  co- 
tenant.  Afterwards  the  death  of  Julia 
Wilson  was  suggested  ou  the  record,  and 
by  leave  of  the  court  the  bill  was  amended 
by  making  Frederick  B.  Wilson, her  execu- 
tor and  devisee,  a  party  defendant.  Fred- 
erick K.  Wilson  appeared  and  filed  a  plea, 
neither  admitting  nor  denying  the  matter 
set  forth  in  the  bill, but  alleging  that  Julia 
Wilson,  by  virtue  of  a  certain  deed  made 
and  executed  to  her  by  said  defendant 
July  6, 1877,  had  title  to  said  premises  uu- 
til  the  day  of  her  death,  which  occurred 
December  15, 1887;  that  said  deed- was  in 
the  nature  ot  a  trust-deed ;  that  for  more 
than  12  years  prior  to  giving  of  said  deed 
to  Julia  Wilson  said  defendtint  was  In  the 
actual,  notorious,  continued,  and  open 
possession  of  said  premises;  that  from 
and  niter  the  making  ot  said  deed  said 
Julia  Wilson  went  into  possession  of  said 
premises,  and  continued  in  the  actual,  no- 
torious, and  uninterrupted  possession 
thereof  until  the  day  of  her  death,  at 
which  time  said  possession  came  back  to 
said  defendant  by  virtue  of  the  last  will 
and  testament  of  said  Julia  Wilson,  and 
by  virtue  'of  said  defendant  being  the 
brother  and  only  heir  at  law  of  said  .Tulia 
Wilson,  and  that  said  defendant  has  since 
that  time  held  the  actual,  notorious,  anl 
open  possession  of  said  premises;  that  for 
more  than  7  years  iastpastaaid  defendant 
has  paid  all  the  taxes  on  said  premises,  and 
has  for  more  than  20  years  last  past  con- 
structed, altered,  and  maintained  all  ot 
the  lmprov;ements  thereon,  and  is  at  the 
present  time    in  the  possession   of  said 
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premises,  paying  the  taxes  and  maintain- 
ing tliolmpruvements.  DefendantOase  an- 
swered, setting  ap  title  to  himseli  in  said 
premises  by  virtue  of  certain  tax-deeds, 
and  alieKlng  the  validity  of  said  deeds. 
Tlie  complainant  afterwards  amended 
her  bill,  alleging  that  on  the  81st  day 
of  Angust,  1878,  defendant  Frederick  R. 
W<lBon  was  adjudged  a  bankrupt  by  tlie 
district  court  of  the  United  States  for  the 
northern  district  of  Illinois;  that  Rob»rt 
E.  Jenkins  was  appointed  his  assignee, 
and  that  whatever  property,  real  or  per- 
sonal, said  Wilson  then  had  became  vested 
in  said  assignee;  that  the  conveyance  of 
said  premises  by  Frederick  R.  Wilson  to 
Jnlia  Wilson,  made  prior  to  said  adjudica- 
tion of  bankruptcy,  was  in  fact  made  in 
troBt  to  secure  certain  alleged  indebted- 
ness, leaving  the  equity  of  redemption  in 
said  Frederick  R.  Wilson,  and  that  said 
equitable  interest  passed  to  said  Jenkins 
by  said  deed  of  aRsignraent;  that  said  in- 
debtedness has  been  paid  and  satisfied, 
thus  vesting  in  Jenkins  whatever  title  Wil- 
son bad  prior  to  bis  conveyance  to  Julia 
Wilson.  By  said  amendment  said  Jenkins 
was  made  a  party  defendant  to  said  bill. 
Jenkins  answered,  admitting  his  appoint- 
ment as  assignee  of  Wilson,  and  alleging 
that  by  virtue  of  the  deed  of  assignment 
to  bim  be  became  vested  with  whatever 
title  to  said  premises  Wilson  then  had, 
and  that  at  the  time  of  said  answer  said 
title  remained  vested  in  him  as  assignee ; 
that  said  bankrupt  did  not  schedule  any 
interest  in  said  property ;  and  that  knowl- 
edge of  such  interest  did  not  come  to  said 
defendant  nntll  after  the  commencement 
of  tblB  sui  t.  The  complainant  afterwards 
filed  a  supplemental  bill,  alleging  that 
since  the  filing  of  her  original  bill  said 
Jenkins,  as  assignee  of  Wilson,  bad  sold 
and  conveyed  said  premises  to  Taylor  A. 
Snow ;  also  that  defendant  Gage  had  pur- 
chased ail  the  interest  of  I^illy  Belle  Dres- 
ser in  said  premises.  The  supplemental 
Ml]  makes  Taylor  A.  Snow  a  party  de- 
fendant. Snow  answered,  admitting  the 
purchase  of  Wilson's  in  terost  from  Jenk- 
ins, and  Gage  answered,  adn^itting  that  he 
bad  purchased  the  interest  of  Lilly  Belle 
Dresser.  Wilson  filed  a  plea  to  the  supple- 
mental bill  reiterating  in  substance  the 
matter  set  up  in  his  plea  to  the  original 
bill,  and  also  answered  the  amended  bill, 
denying  that  at  the  time  of  the  assign- 
ment to  Jenkins  he  held  any  equitable  in- 
terest in  said  premises,  or  that  his  deed  to 
Jnlia  Wilson  was  a  trust-deed  given  to  se- 
cure any  indebtedness,  or  that  Julia  Wil- 
son held  said  i)remises  In  trnst.  He  al- 
leged that  said  deed  was  an  absolute  quit- 
claim deed,  and  conveyed,  and  was  intend- 
ed to  convey,  all  bis  interest  in  said  prop- 
erty to  her.  He  also  denied  that  com- 
plainant nr  Lilly  Belie  Dresser  had  any  in- 
terest in  said  premises.  DefcndantsCharles 
Grabeck  and  Laura  Caulfleld  were  default- 
ed for  want  of  answers,  and,  the  cause  be- 
ing heard  on  pleadings  and  proofs,  a  de- 
cree was  rendered  finding  that  Julia  Wil- 
son died  testate,  and  that  by  her  will  she 
devised  to  Frederick  R.  Wilson  all  the  in- 
terest she  had  In  said  property  at  the  tluie 
of  ber  death ;  that  Lilly  Belle  Dresser  had 
conveyed  ber  interest  in  said  property  to 


Gage;  that  Jenkins  had  sold  all  his  inter^ 
est  therein  to  Snow ;  that  at  the  time  of 
the  commencement  of  this  suit  the  com- 
plainant and  Lilly  Belle  Dresser  were  the 
owners  of  said  premises  as  tenants  in  com- 
mon, the  complainant  haviug  derived  title 
thereto  by  mesne  conveyance  from  the 
United  States,  and  having  conveyed  an 
undivided  one-third  interest  in  said  prop- 
erty to  Lilly  Belle  Dresser,  and  that  com- 
plainant and  Gage  are  now  the  owners  of 
said  property  as  tenants  in  common,  the 
complainant  owning  cwo-thirds  and  Gage 
one-tblrd;  that  Gage's  itlalifi  under  his 
tax-deeds  has  been  amicably  adjusted  tje- 
tween  him  and  the  complainant;  that  de- 
fendant Frederick  R.  Wilson  has  nolnter- 
est  in  said  property;  that  all  of  his  inter- 
est passed  to  his  assignee  in  bankruptcy, 
and  has  been  sold  by  said  assignee  to  said 
Snow,  who  is  now  the  owner  thereof,  and 
tbat  Snow  has  made  amicable  arrange- 
ments with  the  complainant  and  Gage, 
and  as  between  them  there  is  no  contro- 
versy, they  having  agreed  upon  a  parti- 
tion of  their  rights  and  interests;  that 
Charlett  Grabeck  has  now  no  interest  in 
said  property;  tbat  the  deed  to  Laura 
Caulfleld  was  not  given  or  received  as  a 
deed  of  conveyance,  or  intended  to  convey 
any  interest  to  her,  but  that  said  deed  is 
a  cloud  upon  the  title  of  the  complainant 
and  Gage,  and  should  be  removed.  It  was 
thereupon  decreed  that'  the  complainant 
•was  ♦he  owner  of  two-thirds  and  Gage  of 
one-third  of  said  premises,  subject  to  cer- 
tain agreed  equities  In  favor  ot  Snow  and 
Gage;  tbat  the  interest  of  Wilson  bad 
passed  to  and  was  now  in  Snow;  that 
Wilson  had  no  ihterest  in  said  property 
either  Individually  or  as  the  executor  of 
Julia  Wilson,  and  it  was  ordered  that 
his  claim  be  removed  as  a  cloud  upon 
said  title,  and  that  he,  and  all  parties 
claiming  under  him,  be  perpetually  en- 
joined from  claiming  any  interest  in  said 
property.  The  usual  decree  was  thereup- 
on rendered  for  a  partition  of  said  prem- 
ises bi;tween  the  complainant  and  Gage, 
and  appointing  commissioners,  etc.  From 
that  decree  said  Wilson  appealed  to  the 
appellate  court,  and  assigned  various  er- 
rors, and  among  others  that  the  court 
erred  in  finding  and  decreeing  that  at  the 
time  of  the  commencement  of  the  suit  the 
complainant  and  Lilly  Belie  Dresser  were 
the  owners  of  the  premises  in  controversy 
as  tenants  in  common ;  In  finding  and  de- 
creeing that  the  complainant  and  Gage 
are  now  the  owners  in  fee  of  said  premises 
as  tenants  in  common ;  in  finding  and  de- 
creeing that  said  Wilson  has  no  interest 
in  said  premises,  and  enjoining  him  from 
asserting  any  claim  thereto;  in  finding 
and  decreeing  that  said  Snow  is  the  own- 
er of  the  right  and  interest  formerly  bo- 
longing  to  said  Wilson;  in  decreeing  a 
partition  between  the  complainant  and 
Gage;  and  in  not  dismissing  the  bill  for 
want  of  equity.  In  the  appellate  court 
the  appeal  was  dismissed  tor  want  of  Ju- 
risdiction, that  court  being  of  the  opinion 
that  the  case  involves  a  freehold.  Prom 
said  judgment  of  dismissal  said  Wilson 
has  now  appealed  to  this  court. 

There  can  be  no  doubt  of  the  correctness 
ol  the  conclusion  reached  by  the  appellate 
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court.  A  mere  statement  of  tbe  pleadings, 
decree,  and  asatgnment  of  errors  ia  Buffi- 
clent  to  show  beyond  controversj'  that 
tbe  tee  to  the  premises  In  dispute  is  tbe 
very  gist  of  the  litigation.  Wilson  claims 
to  be  theowoerul  the  fee  acquired  bymore 
than  20  years  adverse  possession  under 
claim'  of  title.  The  complainant  claims 
that  she  and  Gage  are  the  owners  of  the 
fee  as  tenants  in  common,  acquired  by 
mesne  conveyance  from  the  United  States. 
These  conflicting  claims  of  title  are  settled 
by  The  decree  in  favor  of  the  complainant, 
and  from  that  decree  the  appeal  is  taken. 
Nut  only  Is  the  owneruhip  of  the  fee  put  In 
issue  by  tbe  pleadings,  but  the  necessary 
result  of  the  decree  is  that  one  party 
loses  and  tbe  other  gains  a  freehold.  It 
would  have  been  manifestly  impossible  for 
tbe  appellate  court  to  pass  upon  the  er- 
rors assigned  without  determining  to 
which  of  these  parties  the  freehold  be- 
longs, and  that  is  a  subject  over  which  tbe 
statute  has  not  given  that  court  jurisdic- 
tion. Tbejudgraent  of  the  appellate  court 
will  be  affirmed. 

(137  III.  417)  

Metropolitan  Safbty  Fcnd  Accident 

ASS'N  v.  WlNDOVER.l 

(Supreme  Cowt  ef  llUnoU.    Hay  18,  189L) 

MvtVAi.  Bbnetit  Inbckasce— Waivxb. 

1.  A  certifluate,  wberehy  the  association 
agrees  in  the  event  of  the  member's  death  to  pay 
the  beneficiary  tl,500,  "provided  that  in  case  the 
amount  realized  from  one  full  assessment  should 
be  insufficient  to  pay  the  face  value  of  this  cer- 
tificate then  the  beneficiary  shall  accept  the  re- 
sult of  saoh  assessment  as  payment  in  fall, "  is 
snfficient  to  support  a  judgment  for  (1,600,  sinc« 
the  burden  of  proving  that  an  assessment,  iimade, 
would  not  produce  that  amount  is  upon  th«  as- 
sociation. 

2.  But  where  the  evidence  shows  that  the 
amount  that  would  be  produced  by  such  an  as- 
sessment would  be  less  than  $1,600,  judgment 
should  be  rendered  only  for  the  amount  that 
would  be  produced  by  the  assessment. 

8.  Tbe  fact  that  an  association,  after  it  has 
the  right  to  forfeit  a  member's  oertincate  for  non- 
payment of  dues,  levies  and  collects  from  him 
another  assessment,  and  appropriates  tbe  money 
so  paid  to  Its  own  use,  is  evidence  tending  to 
show  a  waiver  of  the  forfeiture. 

4.  Where  the  by-laws  in  force  when  a  member 
obtained  his  certificate  are  afterwards  amended 
at  a  meeting  which  he  did  not  attend,  such 
amendments  are  not  binding  on  him  unless  it  is 
affirmatively  shown  that  the  meetli^  was  called 
in  the  manner  provided  by  tbe  constitution. 

6.  A  denial  by  the  association  of  liability  on 
the  certificate  on  account  of  an  alleged  forfeiture 
Is  evidence  tending  to  show  a  waiver  of  the  right 
to  insist  on  proof  of  death  within  the  time  lim- 
ited by  the  certificate. 

Appeal  from  appellate  court,  first  dis- 
trict. 

Weigley,  Balkley  &  Gray,  for  appellant. 
Miller,  Starr  &  Lentan,  for  appellee. 

Bailey,  J.  This  was  a  suit  in  ansump- 
slt,  brought  by  Phoebe  Wlndover  against 
the  Metropolitan  Safety  Fund  Accident 
Association,  to  recover  the  amount 
claimed  to  be  due  upon  a  membership  cer- 
tificate issued  by  said  association  to  George 
Wlndover,  the  plaintiff's  son.  Tbedefend- 
ant  is  an  association  incorporated  In  Jan- 
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uary,  1885,  under  the  act  of  the  general  as- 
sembly of  this  state,  entitled,  "An  act  to 
provide  for  the  organization  and  manage- 
ment of  corporations,  associations,  or  so- 
cieties for  the  purpose  of  furnishing  life  in- 
demnity or  pecuniary  benefits  to  widows, 
orphans,  heirs,  relatives,  and  devisees  of 
deceased  members,  or  accident  or  perma- 
nent disability  indemnity  to  members 
thereof, "  approved  June  18, 1883.  The  oh- 
jects  for  which  said  association  was 
formed,  as  declared  iii  Its  certificate  of  or- 
ganisation filed  with  the  secretary  of 
state,  aro,  in  substance,  to  operate  a  pure- 
ly mutual  accident  ussociatlon;  to  furnish 
substantial  weekly  Indemnity  to  its  mem- 
bers in  case  of  accident  at  actuulcost;  to 
provide  for  the  widows,  orphans,  and 
legal  heirs  of  its  members  in  case  of  acci- 
dent that  shall  result  In  death  within  90 
days  from  the  happening  thereof;  to  pro- 
vide substantial  support  for  any  of  its 
members  who,  through  accident,  may  be 
permanently  disabled.  The  plan  to  be  fol- 
lowed in  carrying  out  said  objects  is  de- 
clared to  be  as  follows:  "It  is  tbe  pur- 
pose of  this  association  to  create  a  fund 
with  which  to  provide  relief  for  Its  mem- 
bers in  case  of  accident,  as  bereinaboTS  set 
'forth.  The  funds  for  the  payment  of  sncli 
accident  indemnity  are  to  be  realized  from 
assessments  of  members.  Every  member 
of  the  association  Is  assessed  whenever  a 
loss  occurs,  tbe  amount  of  tbe  assessment 
being  graded  or  classified  according  to 
the  occupation  or  amount  of  member's 
policy.  Members  are  required  to  deposit 
all  money  assessed  for  losses  in  the  Illinois 
Trust  ft  Savings  Bank  in  (.'hlcago,  which 
said  bank  is  the  treasurer  of  the  associa- 
tion. The  funds  deposited  with  said  bonk 
by  tbe  members  of  the  association  can  on- 
ly be  paid  out  by  authority  in  writing  of 
the  trustees  of  tbe  benefit  fund,  and  bear- 
ing the  signature  of  the  chairman  of  tbe 
trustees  of  the  benefit  fund  and  tbe  secre- 
tary of  tbe  aBsociation,  and  no  money 
shall  be  drawn  from  the  bank  for  any  oth- 
er purpose  than  the  payment  of  losses. 
Membership  is  secured  by  solicitors.  Ap- 
plicants for  membership  are  classified  ac- 
cording to  their  occupation,  the  associa- 
tion having  adopted  the  preferred,  ordina- 
ry, medium,  taaxardons,  extra-hazardous, 
and  extra  special  hazardous  classes." 
Said  association,  soon  after  its  organiza* 
tioD,  adopted  a  table  or  schedule  of  assess- 
ments In  which  was  fixed  and  determined 
the  amount  which  each  member  was  to 
ba  assessed,  quarterly,  as  bis  contribution 
to  the  benefit  fund,  tbe  rate  of  assessment 
varying  according  to  the  class  to  which 
the  member  belonged,  and  according  to 
the  face  value  of  his  membership  certifi- 
cate, and  at  the  same  time  fixed  the 
amount  of  tbe  membership  fee  and  annual 
dues  to  be  collected  of  each  member.  It 
also  adopted  a  constitution  and  by-laws, 
providing,  among  other  things,  that  no 
part  of  the  benefit  fund  or  fuud  arising 
from  assessments  upon  the  infmbersblp 
should  be  appropriated  for  expenses,  or 
the  payment  of  salaries  of  officers  or  the 
compensation  of  agents,  but  appropria- 
ting the  fund  arising  from  membership  fees 
and  annual  dues  to  tbe  payment  of  such 
expenses,  compensatiun,  and  aalarles.    It 
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was  farther  provided  tbat  said  aaseiw- 
meuts  sbould  be  paid  quarterly,  on  the  lat 
day  or  January,  April,  July,  and  October 
of  each  year.  Said  by-lawa  provided  that 
notice  of  aBseeBinenta  and  does,  eitber 
written  or  printed,  should  be  mailed  to 
each  member  at  bis  last-Kiven  post-office 
address,  and  tbat  when  deposited  in  the 
post-otBce  at  Ohtcago  should  be  deemed  a 
legal  and  sufficient  notice,  and  tbat  any 
fallnre  to  pay,  as  per  said  notice,  within 
30  days  from  the  date  thereof,  should 
work  a  forfeiture  of  all  claims  the  mem- 
ber mig:ht  have  against  the  association  by 
reason  of  his  certificate.  It  was  further 
provided  that  ail  sums  p^d  by  way  of  in- 
demnity, under  any  certificate  of  member- 
ship, should  be  accounted  in  diminution 
of  the  principal  snm  or  face  of  the  certifi- 
cate whenever,  by  reason  of  death,  it 
shoald  bfH;orae  a  claim  against  the  asso- 
ciation, so  tbat  the  entire  amount  to  be 
paid  by  way  of  benefits  or  indemnity 
should  in  no  case  excted  the  principal  sum 
named  in  the  certificate.  The  by-laws  fur- 
ther provided  tbat  in  case  of  injury  to  any 
member  he  sbould  report  the  same  to  the 
home  ofilce  of  the  association  at  Chicago 
and  to  the  surgeon  or  secretary  of  the 
local  adjusting  board  at  once,  stating  full 
particulars  of  the  accident,  and  that  a  fail- 
are  to  give  such  notice  forthwith  sbould 
work  a  forfeiture  of  all  claims  against  the 
association;  and  also  that  "unless  direct 
and  affirmative  proof  of  chcdeath  or  dura- 
tion of  total  disability  be  furnished  in  sev- 
en months  of  happening  of  Aucfa  accident, 
then  all  claims  under  sucb  certificate  shall 
be  waived  and  forfeited  to  the  association. " 
The  constitution  provided  fur  annual 
meetings  of  the  association  for  theelection 
of  directors,  and  for  the  transaction  of 
such  other  business  as  might  come  before 
the  association,  at  which  meeting  each 
certificate  holder  was  expected  to  he  pres- 
ent, eitber  in  person  or  by  proxy,  and  take 
part  in  the  deliberations,  and  fa  jve  a  right 
to  vote  upon  all  questions  coming  before 
themeetlng;  also  that  tne  certificate  hold- 
ers sbould  have  a  right  to  alter  or  amend 
the  constitution  and  by-laws  of  the  asso- 
ciation by  a  majority  vote  of  those  pres- 
ent,"  provided  that  all  the  members  of  the 
association  shall  have  bad  previous  no- 
tice, by  mall  or  otherwise,  of  such  purpose 
to  alter  or  amend,  and  any  changes  thus 
made  shall  not  be  snbject  tb  any  altera- 
tion or  change  of  the  board  of  directors. " 
Said  constitution  and  by-laws  were  In 
force  at  the  time  the  certificate  of  member- 
ship in  question  in  this  case  was  issued. 
ISaid  certificate  was  dated  August  17,  IHS6, 
and  was  for  the  sum  of  f  1,600,  in  the  cla^s 
known  as  "medium."  George  Wlndover, 
at  the  time  it  was  issued,  arid  up  to  the 
time  of  his  death,  was  a  resident  of  Oswe- 
go, Oswego  county.  N.  Y.  After  reciting 
that,  for  certain  considerations  particu- 
larty  enumerated,  said  association  there- 
by issued  said  certificate  to  said  George 
Wlndover  in  the  principal  snm  of  $1,500, 
It  was  provided  that  said  sum,  less  the 
amount  of  all  weekly  indemnity  previously 
received,  should  be  paid  to  Phoebe  Wln- 
dover, whose  relationship  to  said  member 
was  tbat  of  mother,  or  her  legal  repre- 
sentatives, within  90  days  after  satisfoc- 


torj'  proofs  should  be  received  at  the  home 
office,  setting  forth  that  the  member,  dur- 
ing the  contiaoance  of  said  contract,  had 
sustained  bodily  injuries  from  external, 
violent,  or  accidental  causes  within  the  In- 
tent and  meaning  of  said  certificate  and 
the  conditions  thereto  annexed,  and  that 
such  injuries  alone  had  occasioned  death 
within  90  days  from  the  date  of  snch  ac- 
cident. In  a  subsequentpart  of  thecertifl- 
cate,  however.is  the  following:  "Provid- 
ed, that  in  case  the  amount  realized  from 
one  full  assessment  of  all  the  certificate 
holders  liable  should  be  insufficient  to  pay 
the  face  value  of  this  certificate  when,  by 
reason  of  death,  it  shall  become  a  claim, 
then  the  beneficiary  herein  shall  accept  the 
result  of  such  assessment,  less  the 
amount  of  all  weekly  indemnity  benefits 
previously  received,  as  payment  in  full  of 
all  claims  aealnst  the  association  under 
this  certificate  of  membership. "  To  a  dec- 
laration containing  two  special  counts, 
based  upon  the  certificate  of  membership, 
the  defendant  pleaded  the  general  issue 
and  a  nnmber  of  special  pleas,  setting-  up 
a  variety  of  defenses,  and  upon  the  special 
pleas  a  large  number  of  tissues  were  formed 
by  replif-attons,  rejoinders,  and  surrejoin- 
ders. Upon  a  trial  by  the  court,  a  jury  be- 
ing waived,  the  Issues  were  found  for  the 
plaintiff,  and  her  damages  assessed  at 
f550,  and  for  tbat  snm  and  costs  theplaln- 
tiO  had  judgment.  Said  judgment  has  been 
affirmed  by  the  appellate  court  on  appeal, 
and,  the  judges  of  tiiat  court  having 
granted '  to  the  defendan*:  the  proper  cer- 
tificate, the  record  nowcomes  to  this  court 
by  a  further  appeal. 

Much  space  is  devoted  by  the  defendant's 
counsel  to  a  discussion  of  the  various  Is- 
sues formed  upon  the  special  pleas,  and  of 
the  question  as  to  which  party  has  the 
bnrdea  uf  proof  upon  each  of  those  issues, 
but  as  most,  if  not  all,  the  defenses  set  up 
by  the  special  pleas  are  available  under 
the  plea  of  Jion-Hssnmpalt,  and  as  tlie  evi- 
dence In  support  of  those  defenses  was  ad- 
missible under,  tbat  plea.  It  will  be  quite 
unnecessary  for  as  to  follow  counsel 
through  the  maze  of  special  pleading,  or 
to  devote  any  time,  to  a  consideration  of 
the  questions  thus  attempted  to  be  raised. 
Insurance  Co.  v.  Nelson,  66  III.  415.  All 
controverted  questions  of  facthaving  been 
conclusively  settled  by  the  judgment  of  the 
appellate  court,  nothing  remains  for  us  to 
consider  except  such  questions  of  law  as 
are  preserved  In  *he  record.  These  qnes- 
'tions,  in  the  main,  are  raised  by  the  excep- 
tions of  the  defendant  to  the  rulings  of  the 
court  upon  the  various  propositions  sub- 
mitted to  be  held  as  the  law  in  the  decision 
of  the  case. 

The  first  point  raised  is  tbat  under  the 
evidence  the  plaintiff,  if  entitled  to  recover 
at  all,  should  have  been  allowed  to  re- 
cover only  nominal  damages.  This  con- 
tention Is  based  upon  the  assumption  that 
the  contract  evidenced  by  the  membership 
certificate  Is  merely  to  levy  and  collect  one 
full  assessment  upon  all  the  certificate 
holders  of  the  class  to  which  George  Wln- 
dover belonged,  and  to  pay  tbe  avails  of 
such  assessment  over  to  the  plaintiff,  aa 
the  beneflclary  named  In  the  certificate, 
and  tbat,  as  it  is  impossible  to  establisb 
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by  evidence  tbe  bo  in  tbat  wonld  have  been 
realised  from  surh  an  asBessment  if  it  bad 
beenmade.DOBubatantial  damages  aboald 
hare  been  awarded,  the  plalntitf'd  proper 
remedy  being  in  a  court  of  equity  by  a 
bill  for  a  BpeciQc  performance  of  tbe  con- 
tract  to  levy  and  collect  the  agoesBment. 
On  this  point  four  propositions  submitted 
on  behalf  of  the  plaintiff  were  held  as  the 
law  in  tbe -decision  of  tbe  case.  The  sub- 
stance  of  those  propositions,  when  re- 
lieved of  unnecessary  verbiage,  is  as  fol- 
lows: That  by  tbe  terms  of  said  certifl- 
cate,  if  a  cause  of  action  has  accrued  by 
reason  of  tbe  death  of  said  member,  tbe 
plaintiff  is  entitled  to  recover  tbe  full  sum 
of  $1,500  mentioned  tiierein,  unless  the  de- 
fendant has  shown  by  its  pleadings  and 
proofs  that  the  nmount  wbich  would  be 
realized  by  one  full  assessment  on  all  tbe 
certificate  holders  liable  would  have  been 
insufficient  to  pay  tbe  face  value  of  the 
certificate ;  tbat  the  proviso  in  the  mem- 
bership above  quoted  is  a  condition  subse- 
quent, and  that  it  is  incumbent  upon  the 
defendant,  in  order  to  avail  itself  of  said 
proviso,  to  Bbow  tbe  existence  of  the  facts 
upon  wbich  it  is  to  become  entitled  to  tbe 
benefit  thereof;  that  the  burden  is  there- 
tore  on  the  defendant  to  prove  tbat  the 
amount  realised  by  one  full  assessment  ot 
all  the  certificate  holders  liable  would 
have  been  insufficient  to  pay  tbe  face  value 
of  the  certificate,  and  tbat  unless  that  fact 
is  shown  by  a  preponderance  of  tbe  evi- 
dence, the  amount  of  the  plaintiff's  recov- 
ery should  be  the  face  value  of  the  certifi- 
cate, and  interest;  tbat,  if  it  is  not  possi- 
ble to  Bhow  what  amount  would  be  real- 
ized by  one  full  assessment,  or  whether  or 
.not  the  full  face  value  of  said  certificate 
would  have  been  realized,  in  case  tbe  as- 
sessment had  t>een  made  at  the  time  it 
should  have  been,  the  plaintiff  Is  entitled 
to  recover  the  full  face  value  of  the  certifi- 
cate, with  interest  at  6  per  cent,  from  tbe 
time  the  cause  of  action  accrued.  We  are 
unable  to  perceive  any  substantial  error  in 
tbe  propositions  thus  held  to  be  tbe  law 
in  the  decision  of  the  case.  Tbe  counsel 
for  the  defendant  are  clearly  In  error  in 
their  position  that  the  membership  certifi- 
cate is  merely  an  executory  contract  on 
tbe  part  of  the  defendant  to  levy  one  full 
assessment  upon  all  tbe  certificate  hold- 
ers liable,  and  pay  over  tbe  money  result- 
ing therefrom  to  the  beneficiary.  Such 
position  iB  supported  by  neither  the  terms 
of  the  certificate,  nor  by  the  provisions  of 
tbe  defendant's  articles  of  Incorporation, 
constitution,  and  by-laws.  The  agree- 
ment of  the  certificate  is,  primarily,  to  pay 
to  the  designated  beneficiary  the  full  sum 
off  1,600,.  less  what  may  have  been  pre- 
viously paid  to  tbe  member  during  his  life- 
time byway  of  weekly  indemnity ;  and  the 
subsequent  clause  upon  wbich  reliance  is 
placed  merel J- provides  that, if  the  amount 
realized  from  one  full  assessment  is  Insufil- 
cient  to  pay  that  sum,  the  beneficiary  shall 
accept  the  amount  realized  in  full  of  her 
claim.  The  proviso,  therefore,  is  a  mere 
exception  or  condition  that,  under  certain 
circumstances,  which  may  or  may  not 
arise,  the  beneficiary  shall  accept  in  dls- 
chargeof  tbe  defendant'e obligation  a  sum 
less  than  that  agreed  to  be  paid  to  her. 


It  should  be  observed  tbat  the  certificate 
contains  no  express  agreement  or  under- 
taking on  the  part  of  tbe  association  that, 
upon  the  death  of  a  member,  an  assess- 
ment shall  be  made  for  tbe  purpose  of  rais- 
ing a  fund  to  be  paid  to  his  beneficiary, 
and  it  is  doubtful  whether  such  undertak- 
ing is  BO  far  implied  as  to  be  capable  of 
enforcement.  All  that  is  provided  for  is 
that  if  one  full  assessment  on  all  tbe  cer- 
tificate holders  liable  would  be  insufiicient 
to  pay  the  face  value  of  the  certificate,  the 
beneficiary  should  accept  the  result  of  such 
assessment  in  full  of  her  claim.  Possibly 
tbe  association  was  at  liberty,  for  the  pur- 
pose of  availing  I  tself  of  the  condition  in 
its  contract,  and  of  liquidating  tbeamounC 
ot  its  liability  by  that  mode,  to  make  a 
special  assessment,  but  we  are  unable  to 
conclude  from  tbe  terms  of  tbe  certificate 
that  it  was  bound  to  do  so.  Further- 
more, by  reference  to  the  mode  of  doing 
business  outlined  by  its  certificate  of  or- 
ganization, constitution,  and  by-laws,  it 
is,  to  say  the  least,  doubtful  whether  the 
making  of  a  special  assessment  upon  tbe 
death  of  each  member  was  within  tbe  con- 
templation of  the  association.  Instead  ot 
that  four  assessments  were  required  to  be 
made  each  year,  at  fixed  dates,  and  tbe 
money  thus  raised  was  to  constitute  a 
fund  for  tbe  payment  of  the  moneys  which 
might  become  due  to,  members  and  their 
beneficiaries  by  the  terms  of  their  certifi- 
cates. 8o  long  as  there  were  funds  in  tbe 
treasury  resulting  from  the  quarterly  as- 
sessments sufficient  to  pay  members  and 
beneficiaries,  it  is  Bcarcely  to  be  supposed 
that  further  assessments  were  contem- 
plated. If  that  fund  had  been  exhausted 
or  was  inadequate,  doubtless  further  as- 
sessroeuts  might  be  made,  but  the  general 
plan  upon  which  the  association  was  or- 
ganized would  seem  to  indicate  an  expec- 
tation that  the  quarterly  assessments 
would  besutflclenttopay  all  moneys  which 
might  become  due  under  the  membership 
certificates.  It  cannot  be  donbted,  we 
think,  that  the  proper  remedy  is  at  Inw. 
There  Is  no  legal  difficulty  in  tbe  way  of 
making  proper  proof  of  damages  in  that 
forum.  The  amount  to  be  recovered  is  a 
sum  fixed  and  liquidated  by  the  contract, 
viz.,  $1,500,  subject  to  reduction  by  such 
sums  as  may  have  been  paid  to  the  piem- 
ber  during  bis  life-time  by  way  ot  weekly 
indemnity,  and  also,  in  case  it  turns  out 
that  one  full  assessment  ot  all  the  certifi- 
cate holders  liable  would  fall  to  realize 
that  full  sum,  subject  to  reduction  by  tbe 
amount  of  the  deficiency.  It  also  follows 
as  a  legal  result  that  the  burden  of  estab- 
lishing these  reductions  \e  on  the  defend- 
ant. The  ulauHes  by  virtue  of  which  it  be- 
comes entitled  to  tbem  arc  manifestly  in- 
serted in  the  certificate  tor  lis  benefit  and 
protection.  Tbe  plaintiff,  by  producing 
tbe  membership  certificate  in  evidence,  and 
proving  such'  collateral  facts  as  are  suffi- 
cient to  show  tbat  a  cause  of  action  has 
accrued  thereon  by  reason  ot  the  death  of 
tbe  member,  makes  out  a  prima,  facie  case 
of  a  right  to  recover  the  full  face  value  of 
the  certificate,  and  the  burden  is  on  the 
defendant  to  show  that  conditions  exist 
wbich  limit  the  right  to  a  smaller  sum. 
This  case  is  clearly  distinguishable  from 
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Aasociatlon  t.  Sears,  114  III.  108.  as  In  tbat 
case  there  was  no  agreement  in  the  mem- 
berablp  certificate  tu  pay  to  the  benefi- 
ciaries its  face  value,  but  it  was  provided 
merely  tbat,  npon  tbe  death  ol  the  mem- 
ber, be  having  complied  with  tbe  condi- 
tions of  tbe  certificate,  an  assessment 
should  be  made  upon  tbe  surviving  mem- 
bers of  tbe  amount  mentioned  in  the  cer- 
tificate, which  was  f5,000,  and  tbat  the 
sum  collected,  less  tbe  expenses  of  eollec- 
tioD,  should  be  paid  to  the  benoficiaries. 
It  was  held  that,  under  those  circam- 
stances,  a  court  oj  equity  mieht  properly 
take  jurisdiction  of  a  bill  filed  by  tbe  ben- 
eficiaries to  enforce  payment  of  the  certifi- 
cate by  compelling  a  specific  performance. 
In  Bing  V.  Association,  33  III.  App.  168, 
tbe  appellate  court,  in  deciding  a  case 
sabstantially  like  the  one  now  before  us, 
drew  the  same  distinction  between  that 
case  and  the  Sears  Case,  above  cited. 

An otber ground  urged  against  the  plain- 
tiff's right  to  recover  is  that  George  Wln- 
dover,  before  bis  death,  had  forfeited  all 
rights  under  bis  membership  certificate  by 
failure  to  pay  tbe  assessments  of  January 
1, 1886,  and  of  April  1, 1886,  each  for  the 
sum  of  fl.80,  within  RO  days  from  the 
service  of  notice  of  said  assessments,  re- 
spectively. The  defense  here  referred  to, 
as  presented  by  counsel  in  tbeir  briefs, 
rests  mainly  upon  questions  of  fact  which 
are  not  open  to  review  in  this  court.  By 
way  of  stating  said  defense  a  little  more 
at  large.  It  may  be  said  that  there  is  evi- 
dence teudlng  to  show  tbat  an  assessment 
for  91.80  upon  Wlndover  was  made  Janu- 
ary 1,  18H6,and  tbat  notice  of  tbat  assess- 
ment was  sent  to  him  on  tbat  day;  tbat 
said  assessment  was  not  paid,  but  that 
another  assessment,  for  tlie  same  amount, 
was  made  April  1, 1886,  and  that  a  notice 
of  that  assessment  was  sent  to  Windover 
April  24, 1886.  It  is  claimed  also  that  a 
notice  of  the  April  aHsessment  was  sent 
on  tbe  day  it  was  made,  but  the  only  evi- 
dence of  that  notice  is  to  be  found  in  a 
statement  of  the  defendant's  secretary, 
when  being  examined  as  a  witness,  to  the 
effect  tbat  a  notice  was  sent  April  Ist, 
without  stating  to  Mrhom  it  was  sent,  or 
bow,  or  whether  it  was  mailed  in  con- 
formity with  the  requirements  of  the  de- 
fendant's by-laws  or  not.  Tbe  appellate 
court  seems  to  have  reached 'the  conclu- 
sion that  the  notice  of  April  24tb  was  the 
only  one  shown  to  have  been  sent,  and 
that  the  evidence  failed  to  show  service 
on  Windover  of  any  notice  on  April  Ist, 
and  by  that  conclusion  we  are  bound.  It 
appears  that  some  time  in  the  latter  part 
of  April,  1886,  Windover  paid  the  sum  of 
$1.80  to  an  agent  of  the  defendant  in  Os- 
wego, N.  Y.,  and  there  is  evidence  war- 
ranting the  conclusion  that  such  payment 
was  made  by  Windover  to  apply  upon, 
and  in  satisfaction  of,  the  .January  assess- 
ment. It  is  scarcely  possible  tbat  sold 
payment  was  made  in  response  to  tbe  no- 
tice of  April  24th,  as  it  was  forwarded  by 
the  defendant's  agent  to  the  defendant's 
office  in  Chicago,  and  received  there  in 
time  to  be  acknowledged  by  a  letter  dated 
April  27th.  Besides,  tbe  evidence  tends  to 
show  tbat  tbe  agent,  at  tbe  time  tbe  pay- 
ment was  made,  advised  Windover  that 


another  assessment  would  be  dne  in  a 

very  short  time,  referring  probably  to  the 
April  assessment.  The  defendant,  as  ap- 
pears from  said  letter  of  acknowledgment, 
applied  said  money  to  tbe  April  assess- 
ment, and  informed  Windover  tbat  tbe 
January  assessment  was  still  unpaid; 
that  in  fairness  to  other  members  It  could 
not  reinstate  him  until  that  assessment 
was  paid  also;  and  that  upon  receipt  of 
the  amount  of  said  assessment  it  would 
write  him  a  new  certificate  reinstating 
him  and  entitling  bim  to  benefits.  The 
view  of  tbe  facts  which  the  appellate 
court  seems  to  have  taken  is,  in  substance, 
tbat  Windover,  in  making  said  payment, 
specifically  applied  tbe  money  paid  to  tbe 
January  assessment,  and  tbat  the  defend- 
ant, by  receiving  and  retaining  said  mon- 
ey, waived  its  right  to  insist  upon  a  for- 
feiture of  the  membership  certificate  for 
non-payment  of  that  assessment;  that,  no 
notice  of  the  April  assessment  being  shown 
to  have  been  given  prior  to  April  24th, and 
Windover  having  died  May  oth,  less  than 
30  days  after  said  notice  was  mailed  to 
him,  he  was  not  in  default  in  tbe  payment 
of  tliat  assessment,  and,  consequently,  at 
the  time  of  his  death,  there  was  no  for- 
feiture of  wbich  the  defendant  could  avail 
itself  But  these  matters,  as  held  and  de- 
termined by  the  appellate  court,  are  so  far 
based  upon  mere  conclusions  of  fact  as  to 
present  of  themselves  no  questions  for 
decision  here.  They  are  material  only 
so  far  as  they  tend  to  show  the  relevancy 
and  propriety  of  the  propositions  submit- 
ted by  the  defendant  to  be  held  by  the 
trial  court  as  tbe  law  in  tbe  decision  of 
tbe  case. 

One  proposition  submitted  by  tbe  de- 
fendant was,  in  substance,  that  if  the  evi- 
dence showed  that  Windover  failed  to 
pay  the  January  assessment  for  30  days 
after  notice  thereof,  bis  membership  certif- 
icate was  thereby  forfeited,  and  became 
null  and  void.  This  proposition  was  held 
by  the  court  as  the  law,  and  therefore  fur- 
nishes no  basis  for  an  assignment  of  error 
by  the  defendant.  A  proposition,  how- 
ever, was  submitted  on  behalf  of  the  de- 
fendant wbicli  tbe  court  refused  to  hold 
as  tbe  law,  which  was,  in  substance,  tbat 
if  tbe  evidence  showed  that  an  assessment 
of  $1.80  was  levied  by  the  defendant  upon 
Windover,  and  due  notice  thereof  given 
to  bira  January  1,  1886,  and  thut  he 
failed  to  pay  said  assessment  within  80 
days  thereafter,  and  that  another  assess- 
ment, for  the  same  amount,  was  made  by 
the  defendant,  and  notice  thereof  given  to 
Windover  April  1,  1886,  and  that  April  27, 
1886.  tbe  defendant  received  from  Windover 
91.80  to  apply  upon  said  April  assess- 
ment, and  that  defendant  then  and  there 
acknowledged  the  receipt  of  said  money, 
and  placed  it  to  Windover's  account,  and 
then  and  there  notified  bim  by  letter  that 
it  bad  received  said  money  and  placed  it 
to  his  account ;  that  he  had  not  paid  said 
January  assessment;  that  tbe  defendant 
did  not  consider  it  fair  to  its  otber  mem- 
bers to  reinstate  him  until  h.e  paid  said 
sum  then  in  arrears,  and  informing  him 
that  upon  receipt  of  91-80  more  the  de- 
fendant would  write  bim  a  new  certifi- 
cate, reinstating  bim  and  entitling  him  to 
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benefits,  and  requesting  talm  to  remit  it 
promptly,  an  he  was  liable  to  accident  at 
any  time;  and  that  no  claim  would  be 
valid  unless  the  asReBsment  was  paid, — 
then  the  mere  fact  of  defendant's  sending: 
to  .Windover  a  notice  of  the  April  AssegB- 
ment,  and  receiving  the  $1.80  paid  by 
Windover  April  27, 1886,  and  crediting  the 
same  to  his  account,  did  not  constitute  a 
waiver  of  the  forfeiture  arising  from  his 
failure  to  pay  the  January  assessmeot, 
nor  estop  the  defendant  from  setting  up 
said  forfeiture  as  a  bar  to  this  suit  upon 
said  certificate  ot  membership.  The  court 
may  very  properly  have  refused  to  hold 
the  above  proposition  as  the  law,  because 
there  was  no  evidence  to  sustain  the  hy- 
pothesis therein  contained  that  notice  of 
the  April  assessnient  was  mailed  to  Win- 
dover at  his  last-given  place  of  address  on 
the  1st  day  of  April,  1S86.  But,  waiving 
that  point,  we  are  of  the  opinion  that  the 
rule  of  law  stated  in  said  proposition  can- 
not be  sustained.  It  cannot  be  doubted 
that,  while  by  the  express  terms  ot  the  de- 
fendant's by-laws  the  consequence  of  a 
failure  to  pay  an  assessment  within  30 
days  after  notice  was  a  forfeiture  of  all 
claims  the  member  might  have  against 
the  defendant  by  reason  of  his  certificate, 
the  forfeiture  thus  provided  for  was  one 
which  the  defendant  was  at  liberty  to 
waive,  and  that  such  forfeiture,  after  once 
being  waived,  was  Incapable  of  assertion 
by  the  defendant.  A  forfeiture  of  this 
character  is  a  matter  of  strict  legal  right, 
and  the  defendant,  in  order  to  assert  it, 
must  abide  inflexibly  by  the  terms  of  its 
contract.  Johnson  v.  Insurance  Co.,  79 
Ky.  403.  It  follows  that  conduct  on  the 
part  of  the  association  inconsistent  with 
an  intention  to  abide  by  the  strict  terms 
of  the  contract  and  lusist  upon  a  forfeit- 
ure, if  not  amounting  to  a  waiver,  is  at 
least  evidence  of  a  waiver.  The  conduct 
of  the  defendant  in  levying  the  assess- 
ment of  April  1st,  in  notifying  Windover 
to  pay  .that  assessnient,  and,  within  the 
time  prescribed  by  its  by-laws,  receiving 
from  him  payment  of  said  assessment, 
and  retaining  the  money  paid  for  its  own 
use,  were  all  acts  wholly  inconsistent 
with  an  intention  to  rely  upon  and  as- 
sert a  previous  forfeiture.  The  effect  of 
such  forfeiture.  If  insisted  upon,  would  be 
to  terminate  Wlndover's  relations  to  the 
defendant,  and  thereby  to  exonerate  him 
from  all  liability  to  pay  subsequent  as- 
sessments. By  levying  and  collecting  from 
him  further  assessments  the  defendant 
treated  him  as  still  a  member,  and  liable  to 
the  obligations,  and  consequently  entitled 
to  the  benefits,  belonging  to  thatrelation. 
In  Tobin  v.  Society,  72  Iowa,  261,  38  N.  W. 
Bep.  063,  it  was  held  that  where  a  member 
of  a  mutual  benefltsoclety  had  forfeited  his 
membership  by  failing  to  pay  an  assess- 
ment, notice  ot  said  assessment  having 
been  mailed  to  him,  the  demand,  receipt, 
and  retention  by  the  society  of  sabse- 
quent  dues  amounted  to  a  waiver  of  the 
forfeiture,  even  though  no  waiver  was  in- 
tended by  the  society.  See,  also,  Rows  well 
V.  Aid  Union,  13  Fed.  Rep.  840;  Rice  v.  So- 
ciety, 146  Mass.  248,  15  N.  E.  Rep.  624; 
Erdmann  v.  Insurance  Co.,  44  Wis.  376. 
But  In    determining  whether  the  court 


properly  refused  to  hold  as  law  the  prop- 
osition above  referred  to  it  is  not  necessa- 
ry for  UB  to  determine  whether  the  levying 
and  collection  of  the  assessment  ot  April 
let,  and  the  appropriation  by  the  defend- 
ant to  its  own  use  of  the  money  collected, 
amounted  In  law  to  a  waiver  of  the  for- 
feiture. Those  facts  were  at  least  evi- 
dence tending  to  show  such  waiver,  and, 
being  BO,  they  conid  not,  as  a  matter  of 
law,  be  held  insufflcient  to  show  a  waiv- 
er, nor  could  it  be  held  that,  under  all  the 
evidence,  no  waiver  was  established.  It 
follows  that  Baid  proposition,  as  applied 
to  the  facts  of  the  case,  was  erroneous, 
and  was  properly  refused. 

It  is  further  insisted  that  no  proofs  of 
the  death  of  Windover  were  furnished  the 
defendant  within  the  time  limited  by  the 
by-laws,  and  that  for  thatreason  no  right 
to  recover  is  shown.  As  has  been  already 
stated,  the  by-la wb,  in  force  at  the  time 
the  membership  certificate  in  question 
was  Issued,  provided  that  unless  proofs  of 
death  should  be  furnished  within  seven 
months  all  claims  under  said  certificate 
should  be  waived  and  forfeited  to  the  as- 
sociation. At  the  next  annual  meeting 
after  the  date  of  said  certificate,  which 
was  held  September  8, 1885,  an  attempt 
was  made  to  change  said  by-laws  so  as  to 
provide  that  proofs  of  death  should  be 
furnished  within  three  months,  and  that 
upon  failure  to  furnish  them  within  that 
time  a  similar  forfeiture  should  result. 
There  is  evidence  tending  to  show  that 
notice  of  said  annual  meeting  was  sent  to 
many  of  the  members  of  the  association, 
but  whether  such  notice  was  sent  to  Win- 
dover does  not  appear;  nor  Is  it  shown 
whether  he  was  present  at  the  meeting 
either  in  person  or  by  proxy.  Nor  is  there 
any  evidence  that  the  notice  issued  con- 
tained any  statement  that  the  purpose  ot 
the  meeting  would  be  to  alter  or  amend 
the  by-laws.  Under  these  circumstances 
'the  trial  court  was  justified  iu  holding 
that  the  attempted  change  iu  the  by-laws 
was  not  binding  on  Windover,  and  that 
the  rights  of  the  plaintiff  are  subject  to 
the  I>y-law8  as  they  stood  at  the  time  said 
certificate  was  issued. 

Formal  proofs  of  the  death  ot  Windover 
do  not  seem  to  have  been  served  upon  the 
defendant  until  Murch  IU,  1887,  more  than 
seven  mnnths  after  Wlndover's  death, 
and  the  plaintiff's  right  to  recover  must 
therefore  be  sustained,  if  at  all,  upon  the 
theory  that  before  the  expiration  of  said 
period  of  seven  months  the  defendant 
waived  the  production  of  formal  proofs  of 
death.  There  is  evidence  tending  to  show 
such  waiver,  such  evidence  consisting  in 
the  main  of  declarations  by  the  defendant, 
made  before  the  period  for  furnishing 
proofs  had  expired,  denying  its  liability 
on  said  certificate  of  membership,  basing 
its  denial  upon  the  alleged  delinquency  ot 
Windover  In  the  payment  of  the  January 
assessment.  Whether  such  waiver  is 
proved  is  a  question  of  fact  not  review- 
able here,  and,  as  all  the  propositions  of 
law  submitted  by  the  defendant  on  this 
branch  of  the  case  were  held  by  the  trial 
court,  no  question  of  law  in  relation  to 
the  proofs  of  death  is  presented  for  us  to 
consider  or  decide. 
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The  farther  point  Is  made  that  tbe  suit, 
not  being  brought  within  one  year  from 
the  time  tbe  cause  of  action  accrued, 
should  be  held  to  be  barred.  It  is  provid- 
ed by  the  by-Iawa,  as  amended  at  the 
meeting  of  Heptember,  1886,  that  no  suit 
or  proceeding  at  law  or  in  equity  Bball 
be  brought  to  recover  any  sum  In  said  by- 
laws provided  for,  unlesB  the  same  is  com- 
menced within  one  year  from  the  time  the 
action  accrues.  No  such  provision,  bow- 
ever,  is  found  In  the  by-laws  in  force  at 
the  time  the  membership  certllicate  in 
question  was  issued,  and,  as  the  amend- 
ments to  the  by-laws  are  not  shown  to 
have  been  adopte<l  at  a  meeting  having 
authority  under  tbe  constitution  to  make 
them,  the  amended  by-law  limiting  the 
right  to  sue  to  one  year  has  no  applica- 
tion to  this  case.  One  proposition  was 
Bubmitted  by  tbe  defendant  raising  this 
question  as  a  question  of  law  and  was  re- 
fused, and  we  think  properly,  for  the 
reason  already  stated, — that  the  limita- 
tion clause  does  not  apply. 

Tbe  plaintiff  is  claiming  tbe  right  to  re- 
cover the  full  sum  of  $1,500  mentioned  in 
the  membership  certificate,  and  has  as- 
signed as  a  cross-error  the  refusal  of  the 
court  to  give  her  Judgment  for  that 
amount.  If  there  bad  been  no  evidence 
tending  to  show  that  the  amount  which 
would  be  realized  from  onefull  assessment 
of  all  tbe  certificate  holders  liable  would 
be  insufficient  to  pay  that  sum,  the  plain- 
tiff's contention  in  this  respect  should 
doubtless  have  prevailed.  But  tbe  evi- 
dence tends  to  show  that  the  full  amount 
of  an  assessment  levied  upon  all  the  mem- 
bers of  the  class  to  which  Windover  be- 
longed, if  all  had  paid,  would  only  have 
produced  a  sum  which,  with  Interest, 
would  have  amounted  to  what  the  plain- 
tiff has  recovered.  The  assossment  of 
,  damages,  therefore,  is  as  favorable  to  the 
]:>lalntiff  as  she  can  possibly  be  entitled  to. 
The  cross-error  must  therefore  be  over- 
ruled. 

Some  other  questions  are  raised  by 
counsel  in  their  arguments,  most  of  which, 
however,  are  practically  disposed  of  by 
what  we  have  already  said.  As  to  tbe 
points  to  which  no  reference  has  been 
made  we  need  only  say  that  they  have 
not  escaped  our  attention,  but  on  full 
consideration  we  do  not  find  them  of  suf- 
ficient Importance  to  call  tor  special  dis- 
cussion. We  are  of  the  opinion  that  tbe 
record  is  free  from  material  error,  and  tbe 
Judgment  of  tbe  appellate  court  will  tbere- 
fore  be  affirmed. 


(tU  in.  207) 

St.  Jobm  et  ah  r.  City  or  Bast  St.  Loois.i 

{Supreme  Court  of  Illtnols.  Jan.  23, 1891.)' 
McmoiFAL  Ck)EPOBATioN8— Street  Improvements. 
After  passing  an  ordinance  for  paving  a 
street  48  feet  wide,  to  be  paid  for  by  special  as- 
sessment, a  city  council  passed  a  second  ordinance 
for  a  viaduct  on  said  street,  to  occupy  a  strip  86 
feet  wide  in  the' middle  of  the  street.  After  pas- 
sage of  the  second  ordinance,  a  petition  was  filed 
for  assessment  of  benefits  on  account  of  the  pav- 

< Reported  by  Lonis  Boisot,  Jr.,  Es^.,  of  the 
Cbicsgo  bar. 

*  Bebearing  denied  Uay,  1891. 


ing.  Held,  that  snoh  assessment  could  not  be 
made,  since  there  was  no  ordinance  describing 
the  contemplated  improvement,  as  it  would  be 
made  after  construction  of  the  viaduct,  as  required 
by  Bev.  St.  lU.  o.  21,  art.  9,  S  19- 

Appeal  from  St.  Clair  county  court;  S. 
F.  GiLUORB.  Judge. 

Jesse  M.  Freela  and  Chas.P.  Knlapel,  for 
appellants.  F.  O.  Oockrell,  (Conk Hag  & 
Oruat,  of  counsel,)  for  appellee. 

MAGRnoBR,  J.  This  Is  an  appeal  from 
a  judgment  of  tbe  county  court  of  St. 
Clair  county,  overruling  objections  and 
confirming  a  special  assessment  roll.  The 
judgment  wtis  entered  upon  the  applica- 
tion of  the  city  of  East  St.  Louis  for  the 
Confirmation  of  special  assessments  made 
against  the  lands  and  lots  of  appellants 
and  others  named  in  the  assessment  roll, 
to  pay  tbe  cost  of  grading,  paving,  and 
sewering  BrDadway,  a  street  in  that  city, 
as  provided  for  and  contemplated  by  or- 
dinance No.  H83,  passed  by  the  common 
council  of  said  city.  The  case  was  tried 
bftfore  the  court  and  a  jury.  The  objec- 
tions, filed  in  the  court  below  by  the  prop- 
erty owners,  who  are  appellants  here,  to 
the  confirmation  of  tbe  assessment  roll 
and  to  tbe  admission  of  tbe  said  ordi- 
nance In  evidence,  and  tbe  exceptions  tak- 
en to  Instructions  given  and  refused,  and 
the  reasons  filed  in  support  of  the  mo- 
tions for  new  trial  and  in  arrest  of  judg- 
ment, all  embody  the  following  point« 
now  presented  by  tbe  assignment  of  er- 
rors: That  the  oi*dinance  In  question  did 
not  specify  thei-eln  the  nature,  character, 
locality,  and  description  of  the  improve- 
ment as  required  by  law,  and  was  other- 
wise illegal  and  void,  and  had  been  re- 
pealed, and  was  not  in  force  at  the  time 
the  assessments  were  made;  that,  by  its 
action  after  the  passage  of  said  ordi- 
nance, tbe  city  put  Jt  out  of  its  power  to 
comply  with  tbe  requirements  thereof, 
and  cbanged  the  plan  of  tbe  contemplated 
work,  and  abandoned  a  part  of  the  Im- 
provementfor  which  the  assessments  were 
made;  and  that  the  court  had  no  juris- 
diction  to  try  tbe  case. 

Ordinance  No.  588  was  passed  and  ap- 
proved on  June  1, 1889,  and  published  on 
June  22,  1889.  It  provides  for  the  Im- 
provement of  Broadway  from  the  west 
line  of  the  St.  Clair  county  turnpike  to 
the  east  line  of  the  railroad  tracks,  near 
Cahokia  ci-eek,  a  distance  of  five  blocks. 
Broadway  is  a  street  80  feet  wide,  run- 
ning northwesterly  from  the  turnpike  to 
the  creek  west  of  tbe  railroad  tracks. 
Tbe  drive-way  of  tbe  street  is  48  feet  from 
curb  to  curb,  the  sidewalks  on  either 
side  being  each  16  feet  wide.  By  the  first 
section  of  ordinance  No.  683  It  is  ordained 
that  the  portion  of  the  street  lying  be- 
tween the  points  above  named  "be  g:raded 
and  paved  forty-eight  feet  in  width  be- 
tween the  curb  lines  established  by  ordi- 
nance, with  tbe  necessary  fills  for  ap- 
proaches at  Intersecting  streets,  as  desig- 
nated and  provided  by  the  maps,  profiles, 
and  specifications  on  file  in  tbe  city  engi- 
neer's office,  so  as  to  give  a  graded  and 
paved  road-way  forty-eight  feet  in  width 
between  the  said  curb  lines  of  said  street, 
with  tliesald  necessary  fills  for  approaches 
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at  intersecting:  Btreets,  the  pa  ving  to  be 
'wltb  granite  blocks  equal  to  the  beat  MIb- 
eourl  granite;  the  Bald  granite  blocks  to 
be  not  less  than  seven  nor  more  than 
eight  inches  deep,  not  less  than  ten  nor 
more  than  thirteen  inches  long,  and  not 
less  thnn  three  and  one-halt  nor  more  than 
four  and  one-halt  inches  wide;  to  beset 
on  good  river  sand,  laid  to  a  uniform 
depth  of  twelve  Inches  on  a  Bolld  bed  ot 
earth;  said  road-way  to  have  un  arch  or 
crown  in  the  center  six  inches  high,  and 
dropping  gradually  therefrom  to  each  of 
the  curb  lines;  and  also  that  tha  said 
paving  be  covered  with  sufficient  clean,  slli- 
cioas  river  sand  to  fill  all  cracks  and  crev- 
ices In  said  pavement."  Sections  2  and  3 
provide  for  retalnlng-walls,  and  the  curb- 
ing crowning  the  same,  on  either  side  of 
the  street.  Section  4  provides  tor  the 
grading,  rolling,  and  filling  ot  the  road- 
way. Sections  5,  6,  7.  and  8  prescribe  the 
form,  size,  and  quality  of  the  granite 
blocks,  the  manner  in  which  the  same 
shall  be  set,  and  the  grade  of  the  pave- 
ment. Sections  9  and  10  provide  for  the 
construction  of  a  clay-pipe  sewer  in  the 
center  line  of  Broadway,  with  connections 
with  the  lots,  and  with  cess-pools  at  the 
fltreet  comers,  and  having  a  depth  of  5 
feet  below  the  city  directrix  at  the  inter- 
section with  the  turnpike,  and  17  feet  be- 
low  the  same  at  Cahokla  creek.  Section 
11  provides  that  all  the  work  shall  be 
done  under  the  supervision  of  the  city  en- 
gineer, and  in  accordance  with  maps,  pro- 
tiles,  and  specifications  on  file  in  Ills  office. 
By  section  12  the  ImproTements  are  to  be 
made,  and  the  cost  thereof  is  to  be  paid, 
by  special  assessment  levied  upon  the 
property  benefited  thereby,  the  remainder 
of  such  cost  to  be  paid  by  general  taxa- 
tion. Section  13  appoints  three  aldermen 
commissioners  to  make  an  estimate  of  the 
cost  ot  said  Improvements. 

The  report  of  the  commissioners  to  the 
city  council,  estimating  the  cost  of  the  Im- 
provements at  f38,U00,  was  made  on  July 
1. 18S9,  and  approved  by  the  council  on 
the  same  day,  and  the  city  attorney  was 
ut  the  same  time  directed  to  file  a  petition 
in  the  county  court  "for  proceedings  to  as- 
sess the  estimated  cost  of  such  improve- 
ment •  •  •  in  said  ordinance  No.  583 
mentioned."  The  petition  was  so  filed  on 
July  17, 1889,  and  commissioners  were  ap- 
pointed by  the  county  court  to  make  an 
assessment  "of  the  coBt  of  grading,  pav- 
ing, and  sewering"  Broadway,  "between 
Cahokla  creek  and  the  southerly  line  of 
the  St.  Clair  county  turnpike."  The 
commissioners  were  sworn  on  July  22, 
1889,  and  returned  the  assessment  roll  in- 
to court  on  August  8,  1889.  On  July  1, 
1889,  the  city  council  of  East  St.  Louis 
passed  another  ordinance,  known  as  "Or- 
dinance No.  586,"  which  was  approved  by 
the  mayor  on  the  same  day,  and  which 
provides  for  the  erection  of  a  viaduct  In 
and  along  the  center  line  of  Broadway 
from  Third  street  to  .lohn  street.  The 
portion  ot  the  street  to  be  covered  by  the 
viaduct  is  a  part  of  that  portion  of  the 
street  embraced  within  the  improvement 
specified  in  ordinance  No.  58;),  as  obovo 
set  forth.  The  part  of  the  street  included 
in  the  Improvement  provided  tor  In  ordi- 


nance No.  586  ie  about  one-fltth  in  length 
of  the  portion  of  the  street  included  in 
the  improvement  called  for  by  ordinance 
No.  583.  Upon  the  trial  below  the  defend- 
ants introduced  in  evidence  ordinance  No. 
586,  the- sixth  section  of  which  la  as  fol- 
lows: "This  ordiuance  f>ball  be  in  fall 
force  and  etfectfrom  and  after  its  passage 
and  approval,  and  all  ordinances,  or  parts 
thereof,  in  conflict  with  this  ordinance,  are 
hereby  repealed. " 

John  street  is  a  block  west  of  Cabokia 
creek.  The  design  of  the  viaduct,  as  we 
understand  it,  is  to  furnish  an  elevated 
road-way  over  the  railroad  tracks  already 
mentioned,  and  nlso  over  the  creek  lying 
just  west  of  said  tracks.  The  abutment 
for  the  proposed  viaduct  or  bridge  begins 
20  feet  west  ot  Third  street.  It  Is  36  feet 
wide  andl24teet  long;  but  the  "fill"  for 
the  approach  to  the  viaduct  begins  on  the 
east  side  ot  Third  street,  which  is  60  feet 
wide,  thus  making  the  whole  viaduct  204 
feet  in  length,  including  the  Inclined  ap- 
proach and  the  embankment  and  abut- 
ment. The  abutment  consists  of  three 
walls,  the  spaces  between  which  are  filled 
with  sand  and  dirt,  so  as  really  to  make 
one  solid  walk.  The  wall  is  about  5  feet 
high  at  the  east  end,  and  10  feet  high  at 
the  west  end,  exclusive  of  coping  and  rail- 
ing. The  next  pier  is  at  the  intersection 
ot  Broadway  and  Second  street.  It  is  8 
feet  thick  and  36  feet  wide  on  Broadway. 
The  space  on  Broadway  between  the  two 
abutments  is  divided  into  iron  spans, each 
from  20  to  25  feet  long,  resting  on  iron  col- 
umns 2  feet  square,  set  on  stone  foiinda- 
tions,  so  as  to  support  the  iron  bridge 
20  feet  above  the  tracks.  Ot  the  drive- 
way on  Broadway,  which  has  already 
been  stated  to  be  48  feet  wide  from  curb 
to  curb,  the  viaduct  and  its  stone  abut- 
ments require  36  feet,  which  leaves  only  12 
feet,  6  feet  on  each  side  ot  the  abutment, 
tor  street  purposes.  There  will  be  no 
wagon-way  on  Broadway  across  the 
creek  under  or  by  the  side  of  the  viaduct. 
Persons  desiring  to  go  west  to  St.  Louis 
must  cross  the  viaduct,  beginning  their 
ascent  ot  the  elevation  at  Third  street. 

It  is  manifest,  from  the  statement  thus 
made,  that  ordinance  No.  586  is  in  conflict 
with  ordinance  No.  583, so  far  as  that  por- 
tion of  Broadway  is  concerned  which  lies 
west  ot  the  east  line  of  Third  street.  By 
ordinance  No.  583,  the  drive-way,  48  feet 
wide,  is  to  be  graded  and  paved  with 
granite  blocks,  not  only  from  the  turnpike 
westward  to  Third  street,  but  from  Third 
street  westward  to  the  railroad  tracks ; 
but  by  ordinance  No.  586  the  drive-way 
westward  of  the  east  line  of  Third  street 
to  the  railroad  tracks  is  not  to  be  so  grad- 
ed and  paved,  but  a  space  in  the  middle  of 
the  drive-way  204  feet  long  and  36  feet 
wide  is  to  be  given  up  to  a  viaduct,  and 
only  the  spaces  on  each  side  of  said  viaduct, 
6  feet  wide,  are  to  be  graded  and  paved. 
Ordinance  No.  583  was  therefore  changed, 
if  not  repealed,  by  ordinance  No.  586.  On 
the  very  day  on  which  the  common  cou!>- 
cil  approved  a  report  estimating  the  cost 
of  paving  the  whole  of  the  drive-way  be- 
tween the  specified  points  it  passed  an  or- 
dinance abandoning  such  pavement  west 
ot  Third  street,  except  upon  the  spaces  six 
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feet  wide  along-side  of  the  sidewalk  cnrb- 
InR  on  either  side  of  the  street. 

A  valid  ordinance  is  the  fonndation  of 
every  special  assessment  proceeding.  The 
lots  ef  the  objectors  have  been  assessed 
for  the  improvement  specified  in  ordinance 
No.  583,  although  a  part  of  that  improve- 
ment was  abandoned  before  the  asseas- 
Dient  was  made.  The  proof  is  clear  that, 
since  ordinance  No.  586  was  passed,  the 
city  has  done  nothing  towards  paring  the 
wliule  width  of  the  drive-way  west  of 
Third  street,  and  that  it  proposes  to  leave 
nnpaved  a  space  therein  204  feet  long  and 
36  feet  vide.  The  nssessment,  however, 
is  made  for  paving  this  space  as  well  as 
the  balance  of  the  drive-way  In  this 
way  the  property  owners  are  assessed  for 
work  which  Is  not  done,  and  for  an  im- 
provement which  is  not  made  in  accord- 
ance with  the  ordinance  describing  it. 
The  statnte  requires  that  "whenever  such 
local  Improvements  are  to  be  made,  whol- 
ly or  in  part,  by  special  assessment,  the 
riald  cooncii  In  cities  shall  pass  an  ordi- 
nance to  that  effect,  specifying  therein  the 
nature,  character,  locality,  and  description 
of  such  improvement. "  Bev.  St.  c.  24,  art. 
9,  §  19.  In  the  present  case  there  is  no  or- 
dinance specifying  the  real  improvement 
which  the  city  intends  to  make  and  is  act- 
ually engaged  in  making.  The  improve- 
ment which  the  city  is  making  upon 
Broadway  consists  In  paving  a  drive-way 
48  feet  wide  up  to  Third  street,  and,  west 
of  that,  in  paving  two  strips  of  drive- 
way each  6  feet  wide.  But  the  ordi- 
nance which  lies  at  the  basis  of  the  pres- 
ent assessment  provides  for  improving 
Broadway  by  paving  a  drive-way  48  feet 
wide  west  as  well  as  east  of  Third  street. 
Although  the  viaduct  ordinance  changed 
ordinance  No.  68-3  by  taking  away,  for  the 
purpose  of  a  viaduct,  a  part  of  the  street 
which  the  latter  ordinance  required  to  be 
paved,  yot  the  assessment  was  allowed  to 
proceed  as  though  no  such  change  had  been 
made.  The  assessment  Is  not  for  the  im- 
provement as  chang:ed  by  the  viaduct  or- 
dinance, but  for  the  improvement  as  orig- 
inally contemplated.  And  this  is  BO,  not- 
withstanding the  fact  that  the  change 
was  made  before  the  petition  was  filed  in 
the  county  court  for  assessing  the  esti- 
mated cost  of  making  the  improvement 
specified  in  the  paving  ordinance.  The 
viaduct  ordinance  provides  for  a  special 
assessment  for  the  construction  of  the  ria- 
duct  at  an  estimated  cost  off  55,000.  There- 
fore, as  tlie  pavement  of  Broadway  be- 
tween tbe  turnpike  and  the  railroad 
tracks,  with  the  exception  of  a  strip  204 
feet  long  and  86  feet  wide  west  of  Third 
street.  Is  not  made  ander  ordinance  No. 
5S.S,  nor  under  ordinance  No.  586,  nor  un- 
der th«!  former  as  changed  by  the  latter, 
there  is  no  ordinance  specifying  the  real 
nature,  character,  locality,  and  descrip- 
tion of  tbe  Improvement,  as  required  by 
law.  To  make  these  property  owners  pay 
for  paving  a  piece  of  ground  204  feet  long 
and  86  feet  wide,  when  no  such  pavement 
is  to  be  laid,  is  gross  injustice.  Counsel 
suggest  that  the  difficulty  can  be  obviated 
by  returning  to  the  property  owners  the 
difference  between  the  cost  of  the  pave- 
ment for  which  the  assessment  1b  levied 
v.27N.E.no.6 — 85 


and  the  cost  of  the  pavement  as  actually 
laid.  This  suggestion  does  not  solve  the 
difficulty.-  How  Is  the  amount  of  the  dif- 
ference to  be  apportioned  among  the  lot- 
owners?  Tbe  improvementisan  entirety. 
The  authority  to  make  the  cost  of  It  a 
charge  upon  the  property  benefited  must 
be  exercised  in  a  manner  prescribed  by  or- 
dinance, and  not  otherwise.  Here  there 
was  the  fatal  absence  of  an  ordinance  de- 
scribing the  improvement  as  made  or  to 
be  made.  A  special  assessment  cannot  be 
levied  to  pay  for  a  part  of  the  improve- 
ment required,  by  an  ordinance,  nor  can  a 
special  assessment  be  levied  to  pay  for  the 
whole  after  a  part  has  been  abandoned. 
Dora  thy  v.  City  of  Chicago.  63  lil.  80; 
Holmes  v.Villageof  HydePurk,121  111. ISO, 
IS  N.  E.  Rep.  540;  Murray  v.  Tucker,  10 
Bush.  210;  (Sty  of  Henderson  v.  Lamttert. 
14  Bash.  24;  Welty,  Assessm.  §§  298.  293;  2 
Dill.  Mun.  Corp.  (3d  Ed.)  §  810;  Pepper  v. 
City  of  Philadelphia,  114  Pa.  St.  96,  6  Atl. 
Rep.  899;  Dougherty  v.  Hitchcock,  85  Cal. 
512.  "  While  the  completion  of  tbe  entire 
contract  might  be  beneficial  to  all  the 
property,  the  completion  of  less  than  all 
might  not  only  be  of  no  benefit  to  any, 
but  an  Injury  to  all.  or  to  tbe  portion,  or 
some  part  of  it,  in  front  of  which  the  work 
required  may  have  been  done."  Welt.y, 
Assessm.  §  298,  supra.  For  the  reasons 
here  stated  the  Judgment  of  the  county 
court  is  reversed,  and  the  cause  Is  remand- 
ed to  that  court  tor  further  proceedings, 
in  accordance  with  tbe  views  here  ex- 
pressed. 

(48  Ohio  St.  324) 

Stbikad  V.  Cincinnati  QAa-LiGHT  & 
COKB  Co. 

(Supreme  Cawrt  of  Ohio.    May  6,  1891.) 

BrBAOH  of  COSTBACT— IXJUNOTIOH  —  RiMBDT  AT 

Law. 

The  Cincinnati  Qas-Light  &  Coke  Com- 
pany entered  Into  a  written  contract  with  S., 
whereby,  in  consideratiqn  of  the  promise  of  ths 
company  that  it  would  furnish  him  all  the  gas  he 
might  require  to  illuminate  his  place  of  business 
tor  a  period  of  10  years  at  a  reduced  price,  S. 
bound  himself  to  receive  from  the  company,  dur- 
ing the  period,  all  the  gas  necessary  for  tlie  pur- 
pose named,  to  be  paid  for  bt  the  expiration  of 
euoh  month,  and  the  amount  of  gas  consumed  not 
to  fall  below  a  certain  speciOed  amount  eacn 
month;  and  further  stipalated  that  he  would  not, 
during  the  term,  introduce  into  or  on  said  prem- 
ises electric  lights,  or  other  material  or  power 
for  general  illuminating  purposes.  In  a  suit 
brought  by  the  company  against  S.  the  contract 
is  set  forth  in  the  petition,  and  it  is  alleged  that 
the  company  has  performed  all  of  its  stipulations, 
and  is  ready,  able,  and  willing  to  continue  to  do 
so,  bat  that  S.  has  refused,  and  is  refusing,  to 
receive  from  the  company  all  the  gas  necessary 
for  the  proper  illumination  of  tbe  premises,  and 
has  introduced  electric  lights  for  the  general 
lighting  of  the  place,  whereby  tbe  amount  of  gas 
consumed  has  oeen,  and  will  continue  to  he, 
largely  reduced  t>elow  the  amount  stipulated  to 
be  used,  if  not  wholly  done  away  with,  "and  the 
company  will  lose  the  benefit  of  said  contract, 
and  the  gain  and  profit  it  is  entitled  to  there- 
from, and  will  suiter  irreparable  damage. "  A 
perpetual  injunction  is  asked  against  using  the 
electric  light,  or  any  light  other  than  the  com- 
pany's gas.  HeWL,  that  the  petition  does  not 
show  that  tbe  company  may  not  have  full,  ade- 
q,ttate  relief  in  damages  by  a  suit  at  law,  and 
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hence  no  case  U  made  entitling  the  company  to 

an  iojunution. 

{Syllabv^  by  the  CourL'i 

Error  to  circuit  court,  Hamilton  coonty. 

Action  was  brought  in  the  court  ot  com- 
mon pleas  by  tlie  gas  company  against  the 
plaintiff  in  nrror  to  obtain  an  injunction. 
In  its  petition  the  company  alleged  the 
execution  of  thetolluwingcontract:  "This 
contract,  entered  into  this  16tb  day  ot 
March,  1888.  by  and  between  the  Cincin- 
nati Oas-Light&Coke  Company  and  ChaR. 
J.  Steiuau,  proprietor  and  occopantof  the 
premises  known  as  'The  Palace,'  and  sit- 
uated No.  8()  West  Fourth  street,  between 
Walnut  and  Vine  streets,  wituessetb: 
First.  The  said  the  Cincinnati  Oas-Llght 
&  Colce  Company, for  and  in  consideration 
of  the  continued  use  of  not  less  than  three- 
fourths  the  present  average  consumption 
of  gas  on  said  premises,  or  other  premises 
which  the  party  of  tlie  second  part  may 
occupy  or  remove  to.  hereby  agrees  and 
binds  Itself  to  supply,  under  existing  rules 
and  regulations,  at  the  premises  above 
described,— except  In  cases  of  unavoidable 
accident, — all  the  gas  which  may  be  re- 
quired to  properly  liluminato  the  same, for 
a  period  of  ten  years  next  ensuing.  The 
gas  BO  [urnished  shall  at  no  time  be  of  less 
power  or  purity  than  the  present  legal 
standard.  That  it  will  accept  In  full  pay- 
ment for  gas  so  furnished  in  accordance 
with  the  terms  of  this  contract  the  sum  of 
one  dollar  and  thirty  cents  per  thousand 
cubic  feet,  if  paid  at  the  office  of  said  gas 
company  within  the  first  three  business 
days  after  presentation  of  bill  for  gas  sup- 
plied during  the  period  covered  by  said 
bill,  but  in  case  such  payment  Is  not  made 
within  the  timespecified, then  the  price  shall 
be  one  dollar  and  forty  cents  per  thousand 
cubic  feet.  Second.  That  the  said  Charles 
J.Sttilnan.for  himself,  his  heirs,  or  assigns, 
for  and  in  consideration  of  the  reduction  in 
price  above  specified,  hereby  agrees  to 
receive  from  the  said  the  Cincinnati  Gas- 
Light  &  Coke  Company  all  the  gas  neces- 
sary for  the  proper  Illumination  of  the 
premises  above  described,  or  of  other  prem- 
ises to  which  he  may  remove,  in  iinantity 
not  less  than  three-fourths  of  the  present 
average  consumption ;  and  that  he  will 
not,  during  the  period  above  named,  in- 
troduce into  or  use  on  said  premises  oil 
lamps,  electric  lights,  or  other  material  or 
power  for  general  illuminating  purposes, 
or  any  other  gas  than  that  supplied  by 
the  said  the  Cincinnati  Gas-Light  &  Coke 
Company.  Third.  Itis  furtheragreed  and 
understood  by  both  parties  to  this  con- 
tract that  if  dnrlne  the  period  above 
named  the  city  council  shall  pa^s,  and  the 
gas  company  accept,  any  ordinance  by 
virtue  of  which  the  price  of  gas  to  all  pri- 
vate consumers  in  said  city  is  reduced  be- 
low the  price  above  specified,  then,  in  that 
case,  the  said  Chas.  J.  Steinau  shall  not 
thereafter  be  required  to  pay  any  price  in 
excess  of  that  named  In  said  ordinance; 
but  in  all  other  respects  this  contract 
shall  continue  in  force  during  the  period 
aforesaid."  It  further  alleged.  In  sub- 
stance, that  at  the  date  of  the  contract 
the  regular  price  for  gas  to  private  con- 
Bumers  was  f  1.70  per  thousand  cubic  feet, 


with  a  discount  of  10  cents  per  thousand 
on  monthly  bills  paid  within  5  days  after 
presentation.  That  price  continued  until 
February  28,  1887,  when  the  price  was 
fixed  by  the  city  council  at  fl.25.  with 
same  rateof  discount  as  before.  Tbeaver- 
age  monthly  consumption  of  gas  for  the 
current  year  on  the  premises  woula  be 
over  18,000  cubic  feet  if  the  oefendant  ful- 
filled his  contract.  The  plaintiff  duly  per- 
formed all  the  stipulations  and  conditions 
of  the  'ontracton  its  part.anawas  ready, 
able,  and  willing  to  continue  to  do  so. 
But  the  defendant,  disregarding  his  obli- 
gations under  the  contract,  refused  to  re- 
ceive ail  the  gas  necessary  for  the  proper 
Illumination  ol  the  premises,  and  has  in- 
trodnced  and  is  using  for  general  illum- 
Inatiug  purposes  material  or  power  other 
than  the  gas  supplied  by  plaintiff,  viz., the 
Edison  incandescent  light.  "By  means  of 
the  light  so  created  the  consumption  of 
gas  for  illuminating  purposes  will  be  and 
has  been  largely  reduced  below  the  quan- 
tity agreed  to  be  consumed  on  said  prem- 
ises, as  stated  In  said  contract,  if .  not 
wholly  done  away  with,  and  thecompauy 
will  lose  the  benefit  of  said  contract  and 
the  gain  and  profit  it  is  entitled  to  tberc> 
from,  and  will  suffer  irreparable  damage. " 
Wherefore  plaintiff  asks  that  defendant  bo 
enjoined  from  using  said  electric  light,  or 
any  material  other  than  gas  supplied  by 
plaintiff,  for  general  illuminating  purposes 
on  said  premises,  and  for  such  other  and 
further  relief  as  the  nature  ot  the  case  may 
require.  A  demurrer  to  the  petition  was 
overruled,  and  fined  decree  ot  injunction 
entered  against  the  defendant.  This  Judg- 
ment WHS  affirmed  by  the  circuit  court. 
To  reverse  both  judgments  this  error  pro- 
ceeding is  brought. 

Kramer  A  Kramer,  for  plaintiff  in  error. 
E.  A.  Ferffusoa,  for  defendant  in  error. 

Spbar,  J.,  {aft-er  st&ting  the  tketa  aa 
above.)  In  consideration  of  the  contin- 
ued use  of  not  less  than  three-fourths  the 
present  average  consumption  of  gas  by 
Steinau,  the  company  stipulated  that  it 
would  furnish  him,  for  10  years,  all  the  gas 
necessary  for  the  lighting  of  his  place  of 
business  at  a  price  much  lower  than  tlie 
then  regular  price,  to  be  paid  monthly. 
Steinau  stipulated  to  receive  the  gas  in 
quantity  not  less  than  three-fourths  of  the 
then  average  monthly  consumption,  for 
the  time  named,  and  further  supulated 
not  to  introduce  or  use  electric  lights  or 
material  for  general  illuminating  purposes 
other  than  gas  to  be  furnished  by  the  com- 
pany. No  past  consideration  appears. 
The  obligations  of  each  party  are  wholly 
in  covenant,  and  are  wholly  executory. 
In  other  words,  they  are  promises  merely. 
The  prayer  Is  for  injunction  to  restrain 
Stelnaa  from  using  the  electric  light  or 
any  material  for.  general  illuminating 
purposes  other  than  the  gas  to  be  fur- 
nished by  the  company.  Injunction  Is  fre- 
quently resorted  to  as  a  means  of  obtain- 
ing specific  periormance.  In  this  case  the 
purpose  Intended  is  to  prevent  the  use  of 
electric  lights  in  order  that  Steinau  shall 
thus  be  compelled  to  comply  with  his  con- 
tract, and  use  the  company's  gas.  The 
object  thus  sought  is  specific  performance. 
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Against  tbe  demand  ot  the  company  It  Is 
insisted  that  a  court  of  equity  will  not 
grant  an  Injunction  to  restrain  a  breach 
ol  negative  covenants  where  the  result 
will  be  to  eHect  specific  performance  of 
aHirniatiTe  covenants  unless  the  afflrma- 
tire  Btipulatloun  ot  the  complaining  party 
can  be  specifically  enforced  against  him, 
and  that  the  petition  does  not  show  but 
that  tbecompany  has  an  adequate  remedy 
at  law.  If  either  proposition  is  sonnd,  the 
demurrer  was  Improperly  overruled.  As 
already  stated,  the  object  of  the  proceed- 
ing Is,  and  the  result  reached.  If  It  is  suc- 
cessful, will  be,  to  specitically  enforce  the 
contract  as  against  Steiuau.  It  seems 
plain  that,  If  the  situation  of  the  parties 
Avere  reversed,  and  specific  performance 
were  sought  against  the  company,  the 
court  would  have  no  power  to  compel  a 
full  compliance  by  the  company  with  Its 
stipulations  to  furnish  all  tlie  gas  needed 
fur  the  period  provided  for  In  tbe  con- 
tract. It  might  be  in  the  power  of  the 
court  to  enjoin  the  company  from  turning 
tbe  gas  oft  from  Stein  au's  service  pipes  so 
long  as  be  complied  with  its  reasonable 
roles  and  regulations,  and  it  is  possible 
that  tbe  company  could,  by  mandamus, 
be  compelled  to  furnish  gas  to  Stelnau 
while  it  continued  to  use  the  franchises 
and  privileges  accorded  it  as  a  corpora- 
tion by  virtue  of  the  statute  and  the  ordi- 
nances of  Cincinnati.  But  these  partial 
remedies,  if  they  might  be  available,  would 
be  wholly  apart  from  the  contract;  and, 
he  this  as  it  may,  it  admits  of  no  question 
that,  upon  any  state  of  facts  appearing 
by  the  allegations  of  this  petition,  it  is  be- 
yond the  power  of  any  court  to  compel 
tbe  company  to  manufacture  and  supply 
gas  for  a  period  of  10  years.  How  can  the 
court  order  the  company  to  continue  the 
manufacture  of  gas  for  the  purpose  of  sup- 
plying this  consumer?  How  ran  it  pre- 
vent this  company  from  dissolving  and 
going  out  of  business,  or  from  selling  out 
to  another  which  would  not  be  bound  br 
its  personal  contracts?  The  inquiry, 
then,  is,  if  the  contract  could  not  be  spe- 
cifically enforced  against  the  company, 
may  it  be  specifically  enforced  in  its  favor? 
The  authorities  on  the  point  are  numer- 
ons,  and,  to  some  extent,  conflicting.  Mr. 
Pomeroy,  in  his  work  on  Contracts,  §  168, 
observes :  "The  peculiarly  distinctive  feat- 
ure of  the  equitable  doctrine  is  that  the 
remedial  right  tc  a  specific  performance 
most  be  mutual.  If,  therefore,  from  the 
nature  or  form  of  the  contract  itself,  from 
the  relations  of  the  parties,  from  the  per- 
sonal Incapacity  of  one  of  them,  or  from 
any  other  cause,  the  agreement  -devolves 
no  obligation  at  all  upon  one  of  the  par- 
ties, or  if  it  cannot  be  speciflcaily  enforced 
against  him,  then,  and  for  that  reason,  he 
Is  not  in  general  entitled  to  remedy  of  a 
specific  performance  against  his  adversary 
party,  although  otherwise  there  may  be 
no  obstacle  arising,  either  from  the  terms 
of  the  contract  or  from  his  personal  stataa 
and  relations,  to  an  enforcement  of  the  re- 
lief against  tbe  latter  individually." 
Again,  (section  165.)  he  sa.ys  that  "it  is  a 
familiar  doctrine  that  if  the  right  to  the 
siiecific  performance  of  a  contract  exists 
at   all  It  must  be  mutual.    Tbe  remedy 


must  be  alike  attainable  by  both  parties 
to  tbe  agreement. "  To  this  general  rule 
the  courts  have  made  an  exception  where 
peculiar  skill  and  labor  are  involved,  and 
this,,  apparently,  upon  the  ground  that 
the  element  of  personal  and  artistic  skill 
renders  the  chances  ot  damages  at  law  un- 
certain and  conjectural.  Of  this  class  the 
case  of  Liumley  v.  Wagner,  1  De  Gex,  M.  & 
G.  604,  is  perhaps  the  leading  case.  The 
defendant  was  a  celebrated  singer.  She 
was  under  contract  to  sing  for  a  certain 
period  at  the  plaintiff's  tbeater,  and  not 
to  sing  at  any  other.  The  court  re- 
strained her  from  the  threatened  breach 
of  this  negative  .covenant.  Later  cases 
have  followed  this,  and  the  exception  ap- 
pears to  be  (juite  well  established. 

There  are  cases,  besides  those  above  re- 
ferred to,  both  in  England  and  in  this 
country,  which  sustain  the  holding  of 
the  circolt  court,  (2  Ohio  Cir.  Ct.  R.  286.) 
that  "where  there  is  a  clear  and  continu- 
ing breach  of  a  negative  covenant  in  a 
contract,  and  where  an  injunction  against 
the  breach  of  it  will  do  substantial  justice 
between  the  parties  by  obliging  the  de- 
fendant to  carry  out  his  contract  or  lose 
tbe  benefit  of  a  breach  of  it,  and  tbe  reme- 
dy at  law  is  not  adequate,  or  tbe  dam- 
ages for  such  a  breach  are  not  susceptible 
of  proper  assessment  by  a  jury,  a  court 
of  equity  may  properly  restrain  the  de- 
fendant from  such  a  breach,  though  the 
court  might  not  be  able  to  enforce  a  com- 
plete specific  performance  of  the  contract 
against  the  other  party."  Singer  Sew- 
ing-Macb.  Co.  v.  Union  Button-Hole, 
etc.,  Co.,  1  Holmes,  253;  Chicago,  etc., 
Ry.  Co.  V.  New  York,  etc.,  Ry.  Co.. 'Si  Fed. 
Rep.  616;  People  v.  Gas-Light  Co.,  45 
Barb.  187;  DIetricbsen  v.  Cabbarn,  2  Phil. 
Ch.  52.  However,  after  a  somewhat  care- 
ful examination  of  tbe  numerous  cases  cit- 
ed by  counsel,  and  many  others,  we  are 
inclined  to  the  conclusion  that  the  general 
doctrine  laid  down  by  Mr.  Pomeroy  is 
sustained  by  tbe  apparent  weight  of  au- 
thority. Hills  V.  CroU,  2  Phil.  Ch.  60; 
Fothergill  v.  Rowland,  L.  R.  17  Eq.  132; 
Bailey  v.  Collins,  59  N.  H.  459;  Pingle  v. 
Conner,  68  Mich.  187,  33  N.  W.  Rep.  386; 
Iron  Age  Pub.  Co.  v.  "Western  Union  Tel. 
Co.,  83  Ala.  498,  3  Sooth.  Rep.  449:  Pull- 
man Palace  Car  Co.  v.  Texas  &  Pac.  Ry. 
Co.,  4  Woods.  317,  11  Fed.  Rep.  625; 
Meason  v.  Kalne,  63  Fa.  St.  835;  Tyson  v. 
Watts,  1  Md.  Ch.  13;  Richmond  v.  Rail- 
way Co.,  83  Iowa,  423.  It  is  important  to 
note  that  an  essential  element  of  the  prop- 
osition quoted  above  is  that  tbe  com- 
plaining party  has  no  adequate  remedy  at 
law,  and  that  his  damages  are  not  suscep^ 
tible  of  proper  assessment  by  a  jury.  It 
goes  without  saying  that  it  this  element 
is  found  wanting  the  rule  laid  down  can- 
not apply.  On  the  part  of  the  company 
it  is  Insisted  that  the  condition  referred  to 
is  present  in  the  case  at  bar.  Let  us  see. 
The  stipulation  of  Stelnau  was  that  he 
would  receive  gas  in  quantity  not  less 
than  three-fourths  of  the  present  average 
consumption.  The  contract  was  to  con- 
tinue tor  10  years.  It  had  been  In  force  at 
the  commencement  of  the  action  abour 
one  year.  The  "present average  consnmp 
tlon"  was  a  quantity  easy  of  ascertain- 
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inent.  So  long  aa  Stelnaa  used  the  quan- 
tity of  gaa  specified  be  was  In  full  perform- 
ance of  hl8  contract.  When  he  ceased  tak- 
ing that  quantity  he  violated  the  con- 
tract, and  when  he  efltablisbed  electric 
lights  In  .his  place,  and  proceeded  to 
lllunilnate  in  that  way,  it  was  clear  that 
he  intended  to  wholly  -break  and  abandon 
the  contract.  The  company  had  the 
right  to  regard  the  contract  as  at  an  end, 
and  no  pretense  or  claim  of  Steinau,  so 
long  as  he  refused  to  perform,  could  a  vail  to 
prevent  the  company  from  so  treating  it. 
All  contractual  relations  between  the  par- 
ties would  then  be  terminated.  By  force 
of  the  ordinance,  and  at  prices  fixed  by 
the  ordinance,  and  subject  to  all  reasona- 
ble regulations,  tbe  company  might  still 
be  bound  to  furnish  gas,  but  it  could  not 
be  required  to  furnish  a  foot  of  gas  under 
the  contract.  The  contract  being  thus,  by 
the  action  of  Steinau,  at  an  end  so  far  as 
he  was  concerned,  the  company's  cause  of 
action  was  immediate.  It  could,  if  the 
damages  were  susceptible  of  proper  as- 
sessment at  any  time,  have  an  action  at 
once  tor  Its  entire  damages  for  tbe  breach, 
and  this  remedy  did  not  involve  a  multi- 
plicity of  suits.  James  v.  Allen  Co.,  44 
Ohio  St.  226,  6  N.  E.  Rep.  246,  is  a  case,  in 

grinciple,  like  this  one.  This  court  there 
eld  that  wherv  tbe  offending  party  Had 
wholly  broken  and  abandoned  the  con- 
tract the  party  injured  by  the  breach 
could  bring  bis  action  at  once,  and  recover 
hlB  entire  damages  for  tbebreach,  and  that 
one  judgment  upon  such  claim  would  be 
a  bar  to  a  future  recovery.  That  rule,  we 
think,  applies  to  this  case.  What  would 
stand  in  tbe  way  of  adequate  damages 
being  awarded  by  a  Jury?  The  amount 
of  gas  agreed  to  be  used  each  month,  the 
duration  of  tbe  time,  the  price  to  be  paid 
per  thousand,  (subject  to  changes,  it  any, 
prr>duced  by  the  new  ordinance,)  were  ail 
shown  by  the  contract.  If,  added  to  these 
facts,  the  jury  should  be  put  in  possession 
of  the  amount  of  "gain  and  profit"  the 
company  were  making  per  thousand, 
what  would  prevent  a.  clear  ascertaln- 
mentof  damages  upon  that  basis,  reduced 
probably  on  account  of  payment  in  ad- 
vance? FotherglU  v.  Rowland,  L.  R.  17 
Eq.  132;  Chicago,  etc.,  Ry.  Co.  v.  New 
York,  etc.,  Ry.  Co.,  24  Fetl.  Rep.  516.  It  is 
doubted  by  some  members  of  the  court 
whether  a  court  of  equity,  in  a  case  of  spe- 
cific performance,  where  the  granting  or 
refusal  of  relief  may  depend  so  largely  up- 
on the  court's  discretipn,  should  exercise 
It  in  favorot  the  enforcement  of  covenants 
which  deprive  a  party  of  new  and  valua- 
ble discoveries  of  science,  and,  in  a  meas- 
ure, tend  to  create  a  monopoly  by  con- 
tract. But  a  decision  of  this  question  is 
not  necessary  to  a  disposition  of  the  case 
at  bar,  and  that,  as  well  as  whether  a 
court  of  equity  should,  in  any  case,  where 
full  performance  cannot  be  enforced,  de- 
cree performance  of  negative  covenants  of 
one  party,  may  properly  be  left  to  be  de- 
termined when  a  case  arises  which  neces- 
sarily requires  a  decision  upon  them.  We 
are  content  to  rest  tlie  decision  of  this 
case  upon  the  ground  that  the  remedy  of 
the  defendant  in  error  is  at  law,  and  nut 
In  equity.    Judgment  reversed. 


(Ohio. 

(41  Ohio  St  SO) 

Nbw  York,  L.  E.  &  W.  B.  Co.  v.  Cohmis- 

BIONERS  OF  MaBION  COUNTY. 
(Supreme  Court  of  Ohio.    Ilarch  81,  1891.) 

TAXATION    OV    RaJLROXD    TSA^CK  —  IMPROVBKEKT 
OF  HlGHWATB — PAfllBST  0»  EXPSNSES. 

1.  Where  a  tax  Is  levied  for  a  public  purpose, 
and  the  rule  of  equality  has  been  observed  in 
making  the  levy,  its  payment  cannot  be  defeated 
by  showing  that  no  direct  or  pecuniaiy  benefit 
will  accrue,  to  either  the  property  or  its  owner, 
from  the  proposed  expendituiesf  the  funds  raised 
by  tbe  tax. 

2.  Where  a  railroad  track  runs  through  a 
taxing  district  created  under  tbe  "one-mile  assess- 
ment pike  law, "  (title  7,  o.  7,  Rev.  St,)  it  is  sub- 
ject to  taxation  in  such  district,  in  the  proportion 
that  the  mileage  of  its  track  therein  bem-s  to  its 
whole  track,  according  to  the  rules  prescribed 
by  seotions  2770  to  3770,  inolnsive,  Be  v.  St,  for 
taxing  railroads  in  this  state. 

8.  The  provisions  of  the  one-mile  assessment 
pike  law,  together  with  the  statutes  that  pre- 
scribe the  duties  of  county  auditors  in  this  state, 
afford  sufficient  means  for  suoh  officers  to  ascer- 
tain what  personal  property,  and  what  property 
of  a  railroad  company,  is  properly  taxable  in  a 
taxing  district  created  pursuant  to  the  law. 

4.  Wnile  it  is  made  the  duty  of  county  com- 
missioners to  purchase  and  pay  for  the  gravel, 
stone,  or  other  material  used  to  cover  the  rMd-hed 
of  highways  improved  under  the  "one-mile  as- 
sessmont  pike  law, "  yet  payment  therefor  should 
be  made  out  of  funds  raised  by  the  special  tax 
levied  within  the  taxing  dlstrtct  aooording  to  ttia 
provisions  of  that  law. 
{SyUainu  by  the  Court) 

Error  to  circuit  court,  Marion  county. 

The  plaintiff  in  error  brought  an  action 
In  tbe  court  of  common  pleas  of  Marion 
c-uunty  to  enjoin  the  collection  of  a  tax 
levied  by  virtue  of  the  one-mile  assessment 
pike  law  on  a  railroad  under  its  control 
as  the  lessee  thereof.  The  action  was  ap- 
pealed to  the  circuit  court,  where  it  was 
tried,  and  a  decree  rendered  for  the  defend- 
aats  at  the  January  term,  1889,  of  said 
court,  to  reverse  which  the  proceedings  In 
this  court  were  instituted. 

Wiinamson  &  Cnabing,  McNenl  &  WoU 
/(jrt/,  and  W.  Z.  Da  v/s,  for  plaintiff  in  er- 
ror. C.  F.  GarbersoD  and  B.  G.  Young, 
(or  defendants  in  error. 

Bradbury,  J.  (after  atatinai  the  Acta  aa 
above.)  In  June,  1887,- proceedings  weite 
instituted  before  tbe  county  commission- 
ers of  Marlon  county,  of  this  state,  to 
create  a  taxing  district,  under  tbe  one- 
mile  assessment  pike  law,  to  raise  funds 
to  pay  for  improving  the  Caledonia  free 
turnpike  road.  The  plaintiff  in  error,  as 
also  did  the  Cleveland,  Columbus,  Cincin- 
nati &  Indianapolis  Railway  Company, 
as  well  as  some  other  owners  of  property 
within  the  proposed  district,  protested 
and  remonstrated  against  tbe  proposed 
improvement.  The  district,  however, 
was  created,  and  tbe  improvement  or- 
dered to  be  made ;  whereupon  tbe  plain- 
tiff in  error  brought  Its  action  to  enjoin 
tbe  collection  of  the  tax  levied  therefor 
against  the  railroad  under  its  control.  By 
its  petition  it  sought  to  attack,  not  only 
the  regularity  of  the  proceedings  had  be- 
fore the  county  commissioners,  but  also 
the  validity  and  constitutional  operation 
of  the  law  itself.  Tbe  action  was  ap- 
pealed to  and  tried  In  the  circuit  eourt, 
and  tbe  findings  of  fact  made  by  that 
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conrt  upon  tbe  trial  eliminate  all  qaes- 
tiona  respecting  the  regularity  ut  tbe  pro- 
ceedings had  before  tbe  county  commls- 
Blouers,  leavlnif  for  oor  cooBideratlon  tbe 
qneatiunB  only  that  relate  to  tbe  con- 
Btraction  and  validity  of  tlielaw.  Counsel 
for  plalntltl  In  error  have  criticised  tbe  law 
(the  one-mile  aBseasment  pike  act)  with 
extreme  severity,  and  demonstrate  that 
in  tbe  case  of  tbe  plaintiff  in  error,  and 
otliera  in  like  sitnation,  it  compels  a 
heavy  contribotlon  to  the  costs  of  an  im- 

J>rovemeut,  from  which  they  derive  very 
ittle.  It  any,  benefit.  This,  however,  is 
not  a  test  fatal  to  tbe  power  of  taxation. 
If  the  ob]ectifl  In  its  nature  pnblic.  It  ia  not 
necessaiv  to  the  validity  of  a  tax  levied 
to  accomplish  it  that  persons  or  property 
taxed  therefor  should  be  directly  or  pe* 
coniarily  benefited  thereby.  Cooley, 
Const.  Lim.  587.  Tbe  power  of  tbe  legisla- 
ture to  anthorlie  tbe  commiBsionera  of  a 
coanty  to  establish  a  taxing  district  like 
the  one  involvefl  in  this  case  was  sus- 
tained by  this  court  in  Bowles  v.  State,  87 
Ohio  St.  36,  In  which  decision  we  fully  con- 
ear.  Tbe  taxing  district  being  constitn- 
tionally  and  legally  created  in  tbe  exercise 
of  the  treneral  power  of  taxation,  as  dis- 
tinguished from  tbe  power  of  local  assess- 
ment, it  follows  tbat  tbe  tax  is  valid  if 
the  constitutional  rule  of  equity  has  been 
observed  in  making  the  levy.  This  rule 
requires  that  the  rate  shall  be  uniform  ni>- 
on  all  property  subject  to  taxation  within 
the  district.  That  nearly  six  and  six- 
tenths  miles  of  the  track  of  tbe.road-way 
of  the  plaintiff  in  error  is  situated  within 
the  taxing  district  is  shown  by  the  finding 
of  tbe  circuit  court.  Upon  this  property 
it  was  subject  to  be  taxed  according  to 
the  general  rules  prescribed  by  statute  for 
tbe  taxation  of  railroads  in  this  state. 
Section  2774,  Rev  St.,  prescribes  that  the 
value  of  tbe"  property,  moneys,  and  credits 
of  any  railroad  company,  as  found  and 
determined  by  such  board,  [of  county 
auditors,]  shall  be  apportioned  by  said 
board  among  the  several  conn  ties  through 
whicb  said  road,  or  any  part  thereof, 
runs,  so  that  to  each  county,  and  to  each 
city,  village,  township,  and  district,  or 
part  thereof  therein,  shall  be  apportioned 
such  parts  thereof  as  shall  equalize  the  rel- 
ative value  of  tbe  real  estate,  structures, 
and  stationary  personal  property  of  such 
company  therein,  in  proportion  to  the 
whole  value  of  the  real  estate,  structures, 
and  stationary  personal  property  of  such 
railroad  company  in  this  State;  and  so 
that  tbe  rolling  stock,  main  track,  road- 
bed, supplies,  moneys,  and  credits  of  such 
company  shall  be  apportioned  in  the  same 
proportion  that  the  length  of  such  road 
in  each  county  bears  to  the  entire  length 
thereof  in  said  counties  or  county,  and  to 
each  city,  village,  or  district,  or  any  part 
thereof,  therein,"  etc.  This  section  pro- 
vides that  such  proportion  of  the  entire 
property  of  a  railroad  (except  realty  not 
necessary  to  Its  dally  running  operations) 
shall  be  taxed  in  each  district  through 
which  it  runs  as  the  length  of  road  In 
■ucb  dirttrict  bears  to  its  whole  length. 
Tbe  method  of  taxing  railroad  companies 
prescribed  by  section  2774,  Rev.  St.,  bus 
been  in  use  in  this  state  for  more  than  a 


quarter  of  a  century,  and  its  validity  has 
not  been  seriously  challenged  before ;  nor 
do  we  understand  it  to  be  questioned 
now,  in  its  usual  and  ordinary  operation, 
though  counsel  vigorously  assail  the  al- 
leged Injustice  of  its  operation  in  the  case 
before  us.  If  it  is  un}ust  in  its  operation, 
the  remedy  is  with  the  legislature;  for 
that  body,  while  acting  within  the  sphere 
of  its  authority  to  tax,  is  the  sole  judge 
of  the  wisdom  and  Justice  of  the  measure 
it  may  adopt,  exact  Justice  in  matters  of 
taxation  being  practically  unattaiualile 
in  any  event.  Cooley,  Const.  Lim.  630, 
631. 

Tbe  constitutional  operation  of  the  one- 
mile  assessment  pike  law  is  assailed  on  a 
number  of  grounds,  only  two  of  which, 
however,  it  will  be  necessary  to  notice. 
They  are  that  the  law  provides  no  means 
by  which  a  county  auditor  may  ascertain 
the  taxable  personal  property  within  tbe 
district  generally ,  and,  especially,  that  it 
provides  no  means  by  which  tbat  officer 
may  ascertain  the  amount  and  value  of 
the  property  under  tbe  control  of  the 
plaintiff,  subject  to  taxation  therein. 
These  two  objections  can  be  considered 
together.  It  is  true  tbat  tbe  one-mile  as- 
sessment pike  law  contains  no  express 
provisions  prescribing  the  steps  to  be 
taken  by  a  county  auditor  to  ascertain 
tbe  amount  and  value  of  the  personal 
property  of  the  plaintiff  In  error,  or  even 
any  other  personal  pr((i>erty,  within  tbe 
district  tbat  Is  subject  to  taxation  therein. 
Section  4777,  Rev.  St.,  does,  however,  re- 
quire a  county  auditor  to  enter  tbe 
amount  levied  "upon  tbe  duplicate  for 
collection,  on  all  the  lands  and  taxable 
property  within  the  bounds  of  the  road, 
as  laid  out  und  established;"  and  it  pro- 
vides tbat  there  shall  be  transmitted  to 
him  a  map  and  profile  of  tbe  road,  as  the 
same  has  been  established  by  the  road 
commissioners.  The  duties  of  tbe  county 
auditor  under  this  statute  are  plain.  He 
is  to  place  tbe  tax  against  all  the  lands 
and  personal  property  within  tbe  bounds 
of  tbe  road,  and  be  has  before  him  a  map 
showing  the  boundaries  thereof.  No 
minute  and  specific  statutory  directions 
are  necessary  to  enable  one  possessed  of 
ordinary  intelligence  to  discharge  this 
duty,  and  therefore,  if  among  the  multi- 
tude of  provisions  regulating  the  duties 
of  county  auditors  no  express  directions 
are  to  be  found  prescribing  tbe  precise 
manner  in  which  this  one  is  to  be  per- 
formed, he  must  adopt  and  pursue  such 
means  as  are  reasonably  fit  aud  appro- 
priate to  the  matter  in  band.  He  has  in 
his  office  not  only  a  map  showing  the 
boundaries  of  tbe  taxing  district,  but  rec- 
ords showing  the  valuation  per  mile 
placed  npon  tbe  railroad  by  the  proper 
board,  and  the  amounts  of  personal  prop- 
erty in  each  townshipand  municipality  re- 
turned for  taxation,  and  to  whom  It  is 
to  be  taxed.  With  this  information 
before  him  there  would  seem  to  be  no 
practical  difficulty  In  the  way  of  obtain- 
ing such  other  Information  as  might  be 
necessary  to  enable  bim  to  enter  the  tax, 
as  required  by  tbe  statute  under  consid- 
eration. The  other  objections  made  in 
argument   to   the  constitutional   opera* 
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tlon  of  tbte  law  are  not  presented  by  the 
record  in  a  manner  calling  for  considera- 
tion at  thia  time,  and  will  -not,  tlieretore, 
be  farther  noticed. 

This  diapoHea  of  all  the  quefitions  raised 
by  the  record,  except  that  which  relates 
to  the  obligation  resting  on  the  county 
commissioners  to  pay  out  of  the  county 
funds  the  cost  of  the  materlnl  used  in  con- 
structing the  road.  The  special  findings 
of  the  circuit  court  show  that  the  mate- 
rial used  forcoverlugtbe  road  was  crushed 
limestone,  the  value  of  which  in  its  sev- 
eral stages  of  preparation  were  as  fol- 
lows: In  the  earta  before  any  labor  was 
expended  on  it,  f  1,516.50;  when  earth  bad 
been  stripped  from  it,  f 2,022.50;  when 
quarried,  f 3.033;  when  delivered  at  the 
crusher,  f 3,527.50;  and  when  crushed 
ready  for  hauling,  f  5.056.  The  plaintiff  lu 
error  contends  that  by  force  of  section 
4800,  Rev.  St.,  this  material  should  be 
bought  by  the  county  commissioners,  and 
paid  for  out  of  funds  belonging  to  the 
county  at  large,  relieving  thereby,  to  that 
extent,  the  taxing  district.  That  statute 
reads  as  follows:  "Sec.  4800.  -The county 
commissioners  shall  build  any  or  all  of  the 
bridges  and  culverts  upon  the  roads- pro- 
vided tor  in  this  chapter,  contract  and 
pay  for  all  material  used  In  the  construc- 
tion or  repair  of  such  roads,  and  In  case 
the  county  commissioners  and  any  owner 
of  any  material  cannot  agree  upon  the 
amount  to  be  paid  therefor,  then  the 
county  commissioners  shall  have  all  the 
rights  and  powers  of  applying  to  the  pro- 
bate court  of  the  county  to  appoint  ap- 
praisers to  assess  the  value  of  such  mate- 
rial," etc.  If  this  statute  stood  alone,  the 
inference  that  the  cost  of  the  material  was 
to  be  paid  out  of  the  general  funds  of  the 
county  would  be  forcible,  though  the 
words  of  tlie  statute  do  not  In  direct 
terms  so  order:  yet  the  statute  is  not  In- 
consistent with  the  contention  that  its 
purpose  was  merely  to  clothe  the  county 
commissioners  with  the  duty  of  making 
the  purchase,  or  exercising  the  right  of 
eminent  domain,  as  the  case  might  be,  un 
the  ground  that  their  wider  experience,  or 
other  reasons,  made  it  expedient  to  re- 
quire them  to  do  so.  However  this  may 
be,  or  whatever  diftlculties  might  arise  in 
construing  this  section  if  it  stood  alone, 
but  little  doubt  remains  when  it  is  con- 
strued in  connection  with  section  4U12, 
Rev.St.  "Sec.4912.  When  the  county  com- 
missioners, in  contracting  for  the  construc- 
tion of  turnpike  roads,  under  any  law,  find 
it  necessary,  by  reason  of  the  Inconven- 
ient location  of  gravel  or  stone,  for  the 
construction  or  repair  of  such  roads,  to 
have  the  gravel  or  stone  transported  to 
ctmvenlent  points  by  rail,  they  may  make 
such  contracts  for  transportation,  at  pub- 
lic sale,  as  will  best  snbserve  public  inter- 
est. The  cost  of  such  material,  and  the 
transportation  of  the  same,  shall  be  paid 
from  the  county  treasury,  by  order  of  the 
commissioners,  from  any  funds  applicatile 
totheconstrnetlonof  such  roads.  "  By  this 
section  (4912,  Id.)  the  cost  of  the  mate- 
rial, as  well  as  the  cost  of  Its  transporta- 
tion, while  madepayableoutof  the  county 
treasury,  la  to  be  paid  frum-funds  appli- 
cable to  socb  roads.    The  direction  that  it 


shall  be  paid  out  of  the  county  treasury 
has  little  or  no  slgniflcance,  for  the  funds 
raised  In  the  taxing  district  are  within 
the  county  treasury  as  well  as  the  general 
funds  of  the  county.  The  important  di- 
rection, as  respects  the  matter  in  hand,  is 
that  which  orders  payment  to  be  made 
uut  of  "any  funds  applicable  to  such 
roads;"  for  the  only  funds  so  applicable 
are  those  ruised  by  the  tax  levied  on  the 
property  within  the  taxing  district  that 
was  created  for  that  very  purpose.  JudK> 
meat  afBrroed. 

(48, Ohio  St.  1^ 

Fbaiteur  t.  Bakxb. 

(Supreme  Court  of  Ohio.    Hay  5,  ISSL) 
ALTBBAHoir  or  Nois— Bttbdkit  or  Pioor. 
Where  It  is  claimed  by  the  defendant,  in 
a  suit  npon  a  promissory  note  or  similar  instra- 
ment,  that  the  note  has  been  altered  since  itaexe- 
cution,  the  bnrden  is  upon  him  to  prove  that  it 
was  so  altered ;  the  presumption  being,   in  the 
absence  of  anything  to  the  contrary,  that  any  al- 
teration appearing  on  the  face  of  the  paper  was 
made  at  or  before  the  time  of  its  ezeoation. 
{SyllcOitu  by  the  Court.) 

Error  to  circuit  court,  Licking  connty. 

The  suit  below  was  upon  a  promissory 
note  for  the  sum  of  f  2,100,  claimed  by  the 
plaintiff  to  have  been  made  and  deliv- 
ered him  by  the  decedent,  D.  M.  Baker,  in 
his  life-time,  on  April  5,  1882.  Credits 
amounting  to  fl.lOO  were  allowed,  leav- 
ing a  balance  of  f  1,000,  for  which,  with  in- 
terest. Judgment  was  asked:  the  claim 
having  been  rejected  by  the  executor. 
The  defendant  in  his  answer  denied  the 
execution  and  delivery  of  the  note  by  the 
testator.  On  the  trial  the  plaintiff,  hav- 
ing produced  evidence  of  the  genuinenesa 
of  the  signature  of  the  maker  to  the  note, 
offered  it  in  evidence;  to  which  objection 
was  made  by  the  defendant,  on  the  gronnd 
that  it  appeared  to  have  been  altered  in 
the  date,  in  the  figures  in  the  margin  of 
the  note,  and  in  the  amount  for  whicb  it 
had  been  given,  and  thattherewas  no  evi- 
dence accounting  for  such  changes.  This 
objection  was  overruled,  and  the  note  ad- 
mitted, to  which  the  defendant  excepted. 
No  other  evidence  was  offered  by  the 
plaintiff.  And  therefore  the  defendant, 
having  offered  his  evidence  and  rested, 
requested  the  court,  by  his  counsel,  to 
charge  the  jury:  "(1)  That  though  the 
jury  may  flud  from  the  evidence  that  the 
signature  of  D.  M.  Baker  on  the  note  in 
question  Is  blsKenuineslgnature,  the  plain- 
tiff is  not  entitled  to  a  verdict,  if  the  jury - 
further  find, from  an  Inspection  of  the  note, 
that  there  have  been  suspicious  alterations 
as  to  the  date  and  amount,  or  either,  and 
that  such  alterations  have  not  been  ex- 
plained to  their  satisfaction  by  plain tilT. 
(2)  That  the  burden  is  upon  tlie  plaintiff 
tosatisfy  thejury,by  a  fair  preponderance 
of  the  evidence,  not  only  that  D.  M.  Baker 
signed  the  note,  but  that  the  note,  when 
signed  by  him,  was  in  the  same  condition, 
us  to  amount  and  date,  as  it  now  pur- 
ports to  be,  and  that  without  such  proof 
the  burden  does  not  shift  to  the  drfend- 
ants  to  satisfy  the  jury  that  the  altera- 
tions claimed  were  made  after  he  aigned 
the  note,  and  without  his  consent." 
These  requests  being  refused,  the  coort 
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therenpon  charged  the  Jary  as  follows: 
*Thi8  action  Is  brooKht  upon  a  promis- 
sory note  for  $2,100.00,  mentioned  in  the 
petition.  The  defense  is  that  D.  M.  Baker, 
the  decedent,  did  not  makn  or  deliver  the 
note.  This  defense  invoLves  three  points: 
That  D.  M.  Baker  did  not  make  the  note, 
did  not  deliver  it;  that  there  was  no  con- 
sideration for  It;  and  that  it  was  altered. 
As  to  the  consideration,!  charge  you  that 
the  note,  if  made  by  Baker,  implies  a  con- 
sideration. But  it  is  not  a  good  note  un- 
less it  was  delivered  by  Baker  to  Frank- 
lin, bat  if  yon  find  the  note  in  the  hands 
of  Franklin,  and  it  was  made  by  Baker, 
you  may  presumBlt  was  delivered.  The 
first  question  is,  did  Baker  sign  the  note? 
Upon  that  question  the  harden  of  proof  is 
on  the  plalntlir,  and  be  must  satisfy  yon 
by  a  fair  preponderance  of  evidence  that 
Baker  did  siam  the  note.  If  he  fails  to  sat- 
isfy you,  your  verdict  will  be  for  the  d&> 
fendant.  Upon  this  question  you  can 
take  into  consideration  the  testimony  of 
the  experts, — persons  who  by  their  ex- 
perience in  the  comparison  and  observa- 
tion of  handwriting  are  permitted  to  give 
thelropinlon  whether  the  signature  to  the 
note  in  question  Is  by  the  same  hand  as 
the  signature  to  the  deed  and  wilt,  which 
have  been  proved  to  be  the  genuine  signa- 
tures of  Baker.  With  these  opinions  and 
the  other  evidence  in  the  case,  yon  are  to 
say  whether  the  same  band  wrote  all 
these  signatures.  You  are  to  Judge  of  the 
weight  of  the  testimony  of  these  experts. 
If  you  are  not  satisfied  that  they  are 
right  in  their  opinions,  your  verdict  will 
be  for  the  defendant.  It  you  are  so  satis- 
fied, you  may  go  to  the  questions  of  al- 
terations. These  alterations,  as  claimed 
by  defendant,  are  in  the  change  of  the 
date  from  April  4.  1879,  to  April  6,  1882, 
and,ln  thnbody  of  the  note,  a  change  from 
ten  dollars  or  twelve  dollars  to  f2,100. 
If  these  changes  were  made,  they  are  ma- 
terial changes ;  and  if  Franklin,  without 
the  consent  of  Baker,  made  the  altera- 
tions after  the  note  was  delivered,  he  has 
no  right  of  acticm  on  this  note.  Has  the 
note  been  altered  ?  The  figures  at  the  left- 
baud  top  of  the  note  are  no  part  of  the 
note,  and  a  change  in  these  figures  is  not 
material,  but  you  may  look  at  any  altera- 
tions in  those  figures  upon  the  question 
whether  there  was  any  alteration  of  the 
date  or  amount  in  the  body  of  the  note. 
Still  the  question  is,  have  any  alterations 
been  made?  Upon  this  question,  the  bur- 
den of  proof  is  on  the  defendants  to  sat- 
isfy yon  that  these  claimed  alterations 
were  made  after  it  was  signed.  You  may 
look  at  thenote  to  seewhetherany altera- 
tions have  been  made  in  either  particular. 
If  you  find  that  there  is  no  alteration,  as- 
BO ming  that  the  signature  of  the  note  is 
the  genuine  slgrnatnre  of  Baker,  your  ver- 
dlc  t  will  be  for  plaintiff.  If  the  note  was 
altered.— and  the  burden  of  proof  of  that, 
as  I  have  said,  Is  on  the  defendants, — yon 
will  then  inquire  whether  the  alteration 
was  before  or  after  D.  M.  Baker  signed  the 
note.  If  you  find  It  was  altered  after  Baker 
signed  the  note,  the  burden  of  proof  then 
will  be  upon  the  plaintiff  to  satisfy  you 
that  It  was  altered  with  the  consent  of 
Baker.  If  the  note  was  signed  after  it 
was  altered,  it  is  a  good  note.    If  it  was 


signed  before  It  was  altered,  and  the  mak- 
er consented  to  the  alteration,  it  is  a  good 
note."  The  defendant  excepted  to  that 
part  of  the  charge  placing  the  burden  on 
him  to  show  that  there  was  an  alteration, 
and.  If  so,  that  it  was  made  after  the  note 
was  delivered.  The  jury  found  for  the 
plaintiff  In  the  sum  of  $1,225.77.  A  mo- 
tion for  a  new  trial  was  made  on  the 
ground,  among  other  things,  that  the 
court  misdirected  the  ]ury.  The  motion 
was  overruled,  and  judgment  rendered  for 
the  plaintiff;  which,  on  error,  the  circuit 
court  reversed,  for  the  refusal  of  the  court 
to  charge  as  requested  in  the  first  request, 
and  in  the  charge  given  on  that  subject. 

J.  A.  Ftorey  and  J.  W.  Owens,  for  plain- 
tiff In  error.  Kibler  <fe  KIbler  and  John 
Darid  Jouea,  tor  defendant  in  error. 

MiNBHALi.,  J.,  (after  stating  the  facta  aa 
above.)  The  plaintiff,  Franklin,  brought 
suit  upon  a  note  claimed  to  have  been 
made  by  D.  M.  Baker,  deceased,  for  f2,100, 
dated  April  6, 1882.  The  defendant  denied 
the  execution  of  the  note.  On  the  trial, 
the  plaintiff,  having  Introdnced  proof  of 
the  genuineness  of  the  maker's  signature, 
offered  the  note  in  evidence,  which  was 
admitted  over  the  objection  of  the  defend- 
ant. The  plaintiff  offered  no  other  evl-- 
dence.  At  the  close  of  the  evidence  the 
defendant,  claiming  that  the  note  had,  as 
appeared  from  its  face,  been  altered,  asked 
the  court  to  charge  the  jury  that  if  they 
"find  from  an  inspection  of  the  note  that 
therehavebeensuBpiciouB  alterations  as  to 
the  date  and  amount,  or  either,  and  such 
alterations  have  not  been  satisfactorily 
explained  by  the  plaintiff,  he  is  not  en- 
titled to  a  verdict. "  This  thecourt  refused, 
and  thereupon  charged  the  jury  that  an 
alteration  would  not  invalidate  the  note 
unless  made  after  its  execution,  and  tbat 
for  the  purposes  of  a  defense  the  burden 
was  on  the  defendant  to  prove  that  It  was 
so  altered.  Whether  the  note  has  been 
changed  at  any  time  is  not  clearly  appar- 
ent from  the  face  of  it.  The  only  claim  of 
the  defendant  Is  that  anapparentblurring 
indicates  that  the  figures  "5"  and  "82"  in 
the  date  "  April  5, 1882, "  have  been  changed 
from  the  figures  "4"  and  "79,"  respective- 
ly, and  that  there  are  some  indications 
that  the  amount,  "twenty-one  hundred," 
written  in  the  body  of  the  note,  has  been 
changed  from  "  ten  hundred "  or  "  twelve 
hundred,"  and  that  a  corresponding 
change  has  been  made  in  figures  standing 
for  the  amount  on  the  margin  of  the  note. 
A  photographic  copy  is  inserted  in  the  bill 
of  exceptions,  and  from  this  it  would  be 
difl)cult  to  say  whether  it  suggests  any 
change  to  have  been  made  in  the  note  be- 
fore or  after  its  execution.  But  conform- 
able to  the  charge  of  the  court,  and  the 
view;  we  take  of  the  case,  the  note  may 
appear  on  its  face  to  have  been  changed  at 
some  time  after  It  had  been  written,  with- 
out affecting  its  validity;  for,  if  it  appears 
to  have  been  changed,  then  the  question 
arises  whether  it  was  so  changed  after  or 
be/ore  it  was  executed  and  delivered.  If 
before,  that  would  not  affect  its  validity. 
Such  changes  are  frequently  made,  more 
frequently  now,  than  when  men  of  busi- 
ness bad  less  skill,  and  employed  uthen 
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to  do  for  them  wliat  tbey  do  now  as  a 
matter  of  every  day's  practice  for  them- 
BelTes.  But  It  the  change  wan  made  atter- 
wardo,  and  without  the  consent  of  the 
maker,  the  alteration  constituted  a  crime, 
which  the  law  never  presames  In  the  ab- 
sence of  proof.  The  only  presamption  the 
law  Indnlges  in  such  cases  is  in  favor  of 
the  lionesty  and  good  faith  of  what  ap- 
pears to  have  been  done.  Hence  it  was 
the  doty  of  the  jury  to  presume,  until  the 
contrary  appeared,  that  any  erasure  or 
interlineation  to  be  found  on  the  note  had 
been  made  before  the  note  was  executed, 
since  that  presumption  not  only  consists 
with  the  integrity  of  the  party  who  made 
it,  but  Is  conformable  to  human  expe- 
rience, at  this  day,  of  the  connection  be- 
tween such  changes  to  be  found  in  prom- 
issory notes  and  otlier  written  instru- 
ments, and  the  time  when  they  were  made. 
(Vllsoti  V.  Hayes.  40  Minn.  631,  636,  42  N. 
.  W.  Rep.  467. 

We  do  not  see  that  the  defendant's  re- 
qaeet,  the  refusal  of  which  is  assigned  for 
error,  was  any  more  proper  than  saying 
to  the  Jury  that  the  burden  is  on  the  plain- 
tiff in  any  case  to  explain  an  alteration  in 
the  paper  sued  on,  where  it  is  apparent 
that  a  change  has  been  made.  How  can 
it  be  determined,  from  a  simple  "inspec- 
tion of  the  note, "  that  an  alteration  was 
madeaftertheslgnaturetolt?  It  may  sat- 
isfactorily show,  as  in  the  case  of  an  eras- 
ure or  interlineation,  that  it  was  changed 
alter  it  had  been  written;  but  to  assume 
that  such  change  was  made  after  the  note 
was  made  and  delivered,  without  any  ex- 
trinsic proof,  is  to  presume,  without  evi- 
dence, that  the  change  was  fraudulently 
made,  when,  as  a  matter  of  fact,  the 
chances  are  wore  than  equal  that  it  was 
made  nt  or  before  the  execution  and  dellv> 
ery  of  the  instrument,  and  to  conform  it 
to  the  intention  of  the  parties.  The  cases 
elsewhere  are  not  uniform  on  the  subject. 
Some  bold  that  alterations  apparent  on 
the  paper  must  be  explained  by  the  party 
producing  it,  and, in  the  absence  of  such  ex- 
planation, they  are  presumed  to  have  been 
made  after  the  execution  of  the  instru- 
ment, and  so  fraudulent.  This,  it  would 
seem,  was  the  earlier  rule  at  common  law 
as  to  deeds  and  similar  instruments;  but 
its  inconvenience  was  such  as  to  cause  it 
to  be  abandoned  as  early  as  the  time  of 
Lord  CoKB.  And  the  rule  as  to  such  In- 
struments in  England,  and  general!}'  in 
this  country,  is,  if  nothing  appears 
against  the  alteration,  to  presume  that  It 
was  made  at  the  time  of  making  the  deed, 
and  not  after.  Bailey  v.  Taylor,  11  Conn. 
581,  534;  Spealte  v.  U.  S.,  9  Cranch.  37; 
Wickes  V.  Caulk,  6  Har.  &  J.  41;  Hanrlck 
v.  Patrick,  119  D.  S.  156,  172;!  Little  v. 
Herndon,  10  Wall.  27,  31.  In  the  latter 
case,  cited  with  approval  by  .Justice 
Matthkws  in  the  preceding  case,  Justice 
Nelson  said:  "In  the  absence  of  any 
proof  on  the  subject,  the  presumption  is 
that  the  correction  was  made  before  the 
execution  of  the  deed.  In  a  recent  case  In 
the  queen's  bench.  Lord  Campbrll,  C.  J., 
in  delivering  xne  opinion  of  the  court,  after 
referring  to  the  note  in  Hargreve  &  U.  Co. 


»7  8up.  Ct  Rep.  U7. 


Litt.  225b,  where  the  rule  was  asserted, 
observed:  'This  doctrine  seems  to  rest 
on  principle.  A  deed  cannot  be  altered, 
after  it  has  been  executed,  without  fraud 
or  wrong;  and  the  presumption  Is  against 
fraud  or  wrong. "^  Doe  ▼.  Catomore,  16 
Adol.  ftE.  (N.  S.)  745. 

In  England  a  different  rule  has  been 
adopted  as  to  commercial  paper;  but,  as 
clearly  pointed  out  in  Bailey  v.  Taylor, 
supra,  and  in  Beaman  v.  Russell.  20  Vt. 
2U.5,  this  results  from  the  provisions  of 
their  stamp  act.  There,  as  said  by  Hall,, 
J.,  in  the  case  last  cited:  "Any  material 
alteration  of  a  bill,  after  it  bas  Issued,  or, 
in  other  words,  after  it  is  in  the  handH 
of  a  party  entitled  to  make  a  claim  upon 
It,  is  held  to  make  a  new  bill  of  it,  render- 
ing a  new  stamp  necessary.  Under  the 
stamp  act,  any  alteration  renders  a  bill 
void  that  would  make  It  void  at  common 
law;  and  it  may  be  void  under  that  act, 
though  otherwise  perfectly  valid.  For 
the  consent  to  the  alteration  by  th<;  party 
sought  tn  be  charged  makes  the  bill 
valid  at  common  law;  but.  under  the  stat- 
ute, the  consent  of  the  parties  to  the  bill  is 
of  no  importance.  If  the  bill  be  altered 
after  it  issues,  no  matter  by  whom,  it  be- 
comes another  bill,  and  requires  a  new 
stamp  in  order  to  make  it  evidence. "  It 
is  evident  that  decisions  based  upon  con- 
siderations not  applicable  to  our  own 
country  are  entitled  to  no  weight  as  au- 
thority in  its  courts,  and  that  the  decis- 
ions of  courts  in  this  country  in  which 
those  decisions  have  been  simply  folio'wed 
as  precedents  are  entitled  to  no  greater 
weight;  and  an  examination  will  show 
that  they  have  been  disregarded  by  courts 
of  distinction  about  as  often  as  tbey  have 
been  followed.  In  Bank  v.  Hall,  6  N.J. 
Law,  215,  a  new  trial  was  awarded  by  the 
supreme  court  of  New  Jersey,  after  a  full 
argument,  for  the  misdirection  of  thecourt 
on  the  trial,  in  charging  the  jury  that  the 
plaintiff  was  bound  to  account  for  an  al- 
tera tiou  on  the  note,  and,  unless  It  was 
shown  to  have  been  made  beforu  the  exe- 
cution of  the  note,  the  law  presumed  it  to 
have  been  done  afterwards.  Su  in  Gouch 
V.  Bryant,  13  Me.  386,  it  was  held  that  the 
alteration  of  a  figure  in  the  date  of  a  note, 
proved  only  by  Inspection,  is  not  of  itself 
evidence  that  the  alteration  was  made 
after  the  signature  and  delivery.  To  hold 
otherwise,  the  court  said,  "would  be  a 
harsh  construction, exposing  the  liolder  of 
a  note,  the  date  of  which  had  been  so  al- 
tered as  to  accelerate  payment,  or  to  in- 
crease the  amount  of  interest,  to  a  con- 
viction of  forgery,  unless  be  could  prove 
that  it  was  dime  before  the  signature.  It 
would  be toestablish guilt  byaruleof  law, 
when  there  would  be,  at  least,  an  equal 
probability  of  Innocence."  In  Odeli  v.  Gal- 
lup, 62  Iowa.  253.  17  N.  W.  Rep.  502,  it  was 
held  that  the  defendant  In  a  suit  on  a 
promissory  note,  who  alleges  that  it  has 
been  altered  since  its  execution,  has  the 
burden  of  proof  toestablish  the  alteration. 
It  is  true  that,  in  this  case,  the  court  en- 
tered Into  no  discussion  of  the  quefitiou 
and  cited  noauthority  to  the  point,  and  for 
the  reason  probably  that  it  appeared  too 
plain  on  principle  to  require  it  to  do  so. 
In  Neil  r.  Case,  26  Kan.  510,   the  court. 
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without  laying  down  any  definite  rale 
upon  the  subject,  said :  "  It  there  Is  neither 
IntrlDRlc  nor  extrinsic  evidence  as  to  when 
the  alteration  was  made,  it  Is  to  l>e  pre- 
sumed, if  any  presumption  is  said  to  exist, 
that  the  alteration  was  made  before  or  at 
the  time  of  tlie  execution  of  the  instru- 
ment. "  In  Bailey  v.  Taylor,  11  Conn.  531. 
where  the  question  was  quite  elaborately 
considered,  the  rule  is  stated  as  follows: 
**  W  here  there  is  an  alteration  in  an  instru- 
ment underwblch  a  party  derives  his  title, 
apparently  against  the  interest  of  that 
party,  the  law  does  nut  so  far  presume 
that  it  was  lmpro|ier1y  made  as  to  throw 
upon  him  the  burthen  of  accounting  for  it;, 
but  the  Jury  are,from  all  the  circumstances 
before  them,  to  determine  whether  it  was 
made  before  or  after  the  execution  of  the 
instrument;  and,  it  after,  whether  it  was 
with  or  without  the  assent  of  the  adverse 
party,  and.  consequently,  whether  It  ren- 
dered the  instrument  Invalid  or  not. "  In 
Wilson  V.  Hayes,  40  Minn.  631,  42  N.  W. 
Bep.  467,  the  question  was  considered  by 
Mitchell.  J.,  upon  principle,  and  the  con- 
clnsion  reached.  In  a  carefully  prepared 
opinion,  that  there  is  DO  ground  for  any 
distinction,  as  to  the  mle  of  evidence  In 
regard  to  an  alteration,  between  negoti- 
able paper  and  other  instruments;  and  be 
observes  that  the  tendency  of  many  of  the 
late  American  authorities  is  to  repudiate 
any  such  dlHtinctlon.  The  judgment  .be- 
low was  reversed  for  the  error  of  the 
court  in  saying  to  the  jury  that  the  pre- 
sumption was  that  an  alteration  uppar. 
ent  on  the  note  was  made  after  its  execu 
tion.and  that  the  burden  was  on  the  plain- 
tiff to  remove  this  presumption.  See,  fur- 
ther, Prlntup  V.Mitchell,  17  Ga.558;  Davis 
v.  .lenney,  1  Mete.  (Mass.)  221 ;  Gorden  v. 
Bobert8on,48  WiB.493.496,4  N.  W.Rep.579: 
Bankin  r.  Blackwell,  2 Johns.  Cas.  198.  The 
caae  of  Huntington  v.  Fitcb,80bio  St. 445, 
Is  not  In  point.  There  the  only  question 
was  as  to  the  materlMlity  of  the  change 
that  bad  been  made  in  the  note, — the  eras- 
ure of  the  name  of  the  surety.  The  facts 
were  not  in  dispute.  The  court  simply 
held  that  the  erasure  of  the  name  of  the 
surety,  at  bis  request  and  with  the  permis- 
sion of  the  payee,  did  not  affect  the  rights 
of  the  principal,  and  so  did  not  amount  to 
such  an  alteration  as  would  invalidate  the 
note.  The  observations  of  the  court  may, 
conformably  to  a  view  taken  by  many 
courts  at  that  day,  indicate  an  opinion 
that  the  burden  of  explaining  what  are 
termed  alterations  of  a  suBpicious  char- 
acter Is  on  the  plaintiff.  But  no  such  ques- 
tion was  before  the  court,  and  Its  remarks 
Rhould  be  confined  to  the  case  it  had  un- 
der consideration. 

The  character  of  an  alteration  maybe 
such  as,  in  connection  with  other  circum- 
stances, would  persuade  the  mind  that  it 
had  been  fraudulently  made  after  the  exe- 
cution of  the  instrument.  But  no  such  in- 
ference should  be  drawn  from  an  alter- 
ation standing  alone,  however  apparent 
upon  the  face  of  the  paper.  There  is  no 
sounder  piHnciple  applied  by  the  law  to 
the  alTaln  of  men  than  that  which  as- 
sumes what  ai^ars  to  have  been  done 
was  done  with  a  prcqper  motive  and  ctm- 
formably    to    its    requirements,    until    the 


contrary  appears;  and  the  reason  Is  that 
the  assumed  fact  is  generally  found  to 
conform  to  the  truth.  It  is  true  that  we 
are  without  any  definite  statistiCH,  but, 
the  low  estimate  of  our  race  entertained 
by  the  pessimist  aside,  we  may  safely  trust 
our  own  observation  and  experience  for 
the  assertion  that  ninety  and  nine  alter- 
ations to  be  found  on  the  face  of  written 
instruments  were  lawfully  and  properly 
made  for  every  one  that  had  Its  origin  in 
a  fraudulent  purpose.  The  law, in  its  wis- 
dom, trusts  much  to  the  general  honecty 
of  men ;  Indeed,  if  human  depravity  were 
such  that  itcould  not, — if  honest  men  were 
the  exception  and  rogues  the  rule, — civil 
government  would  be  Impossible.  There- 
fore the  question  as  to  when  an  alteration 
was  made  in  a  written  instrument  is  one 
of  fact,  to  be  determined  from  a  considera- 
tion of  all  theciTcumstnncea;  and,  wliere  it 
is  claimed  to  have  been  made  for  a  fraud- 
ulent purpose,  the  burden  of  establishing 
thefact  must, according  to  the  reason  and 
analogies  of  the  law,  be  upon  the  party 
who  asserts  it.  It  is  argued  that  this  is 
unfair  to  the  representatives  of  a  deceased 
maker  of  a  note,  whose  mouth  is  closed 
by  death,  but  we  fail  to  perceive  that  the 
opposite  rule  would  be  any  less  so  to  the 
other  part.v,  whose  mouth,  as  a  witness, 
Is  also  closed  in  such  case.  Judgment  of 
the  circuit  court  reversed,  and  that  of  the 
common  pleas  affirmed. 


(12«  N.  Y.  36S) 

Keltbb  t.  New  York,  C.  &  St.  L.  R.  Co. 

(Court  of  AvpeaXt  of  New  York.    May  5,  1891.) 

R^iLBOin  C0MFANIB8 — 'Kjia.vxq  Stock— FsNcisa 
Track. 
Under  Laws  N.  T.  1854,  0.  282,  S  8,  mak- 
ing it  the  absolute  duty  of  a  railroad  company  to 
fence  Its  tracK,  except  where  such  fence  is  un- 
necessary to  prevent  stock  from  going  on  the 
track  from  the  adjoining  land,  it  is  no  defense  to 
an  action  for  killing  stock,  where  the  road  was 
not  fenced,  that  the  stock  strayed  upon  the  tracli 
across  the  unfenced  track  of  another  railroad 
company,  and  that  the  two  tracks  were  so  close 
together  that  a  fence  could  not  be  erected  between 
them  without  endangering  human  life.  Aflirm- 
Ing  12  N.  Y.  Supp.  728. 

Appeal  from  superior  court  of  Buffalo, 
general  term. 

John  O.  Milbnrn,  for  appellant.  Simon 
FIciscbmaDU,  for  respondent. 

Andrews,  J.  The  forty-fourth  section 
of  the  general  railroad  act  of  1850  imposed 
upon  every  railroad  company  organized 
tHerennder  an  absolute  duty  to  erect  and 
maintain  fences  on  the  sides  of  its  road, 
and  made  the  corporation  liable  for  all  in- 
juries done  by  its  "agents  or  engines"  to 
cattle  or  other  animals  thereon  until  such 
fences  shall  have  been  made.  This  abso- 
lute duty  was  modified  by  section  8,  c.282. 
Laws  1854,  which  was  an  act  amending 
the  act  of  1850.  and  which  section  sub- 
stantially re-enacted  section  44  of  the  orig- 
inal act,  but  added  thereto  this  provision : 
"That  no  railroad  corporation  shall  be  re- 
quired to  fence  the  sides  of  its  road,  except 
where  such  fence  is  necessary  to  prevent 
cattle,  sheep,  and  hogs  from  getting  onto 
the  track  of  the  railroad  from  the  lands 
adjoining  the  same. "    It  is  conceded  that 
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the  defendant  has  rn^yer  (eaeed  its  road, 
and  that  the  plaintitf's  cattle  were  killed 
on  the  track  of  the  defendant,  onto  which 
they  had  strayed,  by  an  engine  running 
thereon.  It  appears  that  the  defendant  is 
one  of  five  railroads  running  for  a  distance 
oat  ot  the  city  of  Buffalo  on  five  parallel 
trarka,  separated  from  each  other  only  so 
far  as  to  permit  the  passage  of  trains  on 
the  respective  roads.  The  defendant's 
tracks  occupy  a  central  position,  there  be- 
ing the  tracks  of  two  other  roads  on  each 
Bide  of  Its  tracks;  those  on  the  easterly 
Bide  being  the  tracks  of  the  Buffalo,  Uoch- 
ester  A  Pittsburgh  Railroad  and  of  the 
Western  New  York  &  Pennsylvania  Bail- 
road.  The  exterior  tracks  on  the  east- 
erly side  of  the  defendant's  tracks  are 
those  of  the  road  first  named,  and  the 
plaintitf's  cattle  strayed  from  a  farm 
adjoining  the  tracks  of  that  road  onto 
those  tracks;  thence  across  the  tracks 
of  the  Western  New  York  &  Pennsyl- 
vania Bailroad,  onto  those  of  the  de- 
fendant. Neither  of  the  roads  mentioned 
had  ever  erected  any  fences  on  the  sides  of 
its  road.  There  was  no  barrier  to  pre- 
vent cattle  straying  from  the  farm  where 
the  plaintiff's  cattle  were,  across  theinter- 
vening  tracks,  onto  the  tracks  of  the  defend- 
ant. There  were  eight  ormoretrackseast 
of  those  of  the  defendant.  The  Buffalo, 
Bochesterft  Pittsburgh  Company  bad  its 
tracks  and  sidings,  and  also  an  engine- 
house,  coal  platforms,  and  other  structures 
on  Us  lands,  but  the  way  was  otherwise 
open  and  unobstructed.  The  east  rail  of 
the  ease  track  of  the  defendant's  road  was 
seven  feet  distant  from  the  west  rail  of  the 
west  track  of  the  Western  New  York  & 
Penusylvania  Bailroad,  and  when  trains 
are  passing  each  other  on  the  two  tracks 
there  is  a  space  of  only  three  feet  between 
the  cars.  The  defendant  relies  upon  two 
grounds  for  the  reversal  of  the  Judgment: 
First,  that  the  cattle  did  not  get  onto  the 
defendant's  trnc'ks  from  lands  "adjoining 
the  same,"  within  the  meaning  of  the 
statute;  and,  secovd,  that  the  court  erred 
in  rejecting  evidence  that  fences  on  the 
sides  of  the  defendant's  roiad  would,  by 
reason  of  the  narrow  space  between  Its- 
tracks  and  those  of  the  adjacent  roads, 
constitute  a  dangerous  obstruction,  and 
imperil  the  lives  of  passengers,  and  of  op- 
eratives employed  about  the  cars  and  up- 
on the  tracks.  Ihe first  point  was  adju- 
dicated against  the  defendant'scontention 
in  the  case  of  Sliepard  v.  Railway  Co.,  35 
N.  Y.  611.  In  that  case  cattle  had  strayed 
from  lands  adjoining  the  track  of  the  New 
York  Central  Railroad,  upon  and  over  the 
track  of  that  rund,  and  thence  upon  the 
track  ot  the  Erie  road,  immediately  ad- 
joining, and  were  there  killed.  Neither 
com  puny  hud  fenced  its  road.  It  was 
claimed  that  the  primary  duty  to  fence 
was  upon  the  road  whose  tracks  were 
next  to  the  land  from  which  the  cattle 
strayed,  and  that  the  lands  of  the  New 
York  Central  Railroad,  from  which  the 
cattle  came  onto  the  defendant's  roHd, 
being  railroad  lands,  were  not  "adjoining 
lands"  to  those  of  the  defendant,  within 
the  statute  of  1854.  The  court  overruled 
the  contention,  and  while  conceding  that 
the  purpose  ot  the  statute  would    have 


been  attained  if  the  New  York  Central 
Company  had  complied  on  its  part  with 
the  law,  nevertheless  held  that  the  defend- 
ant was  not  thereby  excused,  and,  not 
having  fenced  its  road,  was  liable  for  the 
value  of  the  cattle. 

The  niultlplication  of  railroads,  and  the 
difilculty,  especially  in  large  cities,  ot  se- 
curing suitable  and  convenient  approaches 
and  outlets,  makes  it  often  desirable,  and 
in  some  cases  necessary,  that  differentcon- 
verglng  roads  should  be  constructed  for  a 
distance  on  substantially  parallel  routes, 
adjacent  to  each  other.  If  this  condition 
of  things  had  been  in  the  mind  ot  the  leg- 
islature when  the  legislation  in  question 
was  enacted,  it  is  not  improbable  that  the 
obligation  to  build  fences  in  such  cases 
would  have  been  imposed  exclusively  up- 
on the  road  occupying  the  exterior  part  of 
the  territory  upon  which  thesereral  roads 
were  constructed,  or  have  imposed  a  Joint 
obligation  to  fence  on  all  the  roads.  This 
would  apparently  have  satisfied  the  pur- 
pose of  the  statute.  But  the  statute  im- 
poses a  several  obligation  upon  every  com- 
pany to  fence  its  road,  with  the  qualifica- 
tion that  the  duty  to  fence  does  not  arise 
where  no  fence  is  necessary  to  prevent  cat- 
tle from  reaching  the  track.  If  there  is  a 
natural  or  artificial  barrier  which  bars  the 
way,  then,  as  there  is  no  necessity  for  one, 
no  fence  is  required.  But  the  statute  does 
not  permit  the  company  to  exercise  a  dis- 
cretion depending  upon  the  improbability 
of  cattle  going  upon  the  track  wherethere 
is  no  barrier,  natural  or  artificial,  to  pre* 
vent  them,  and  under  such  circumstances 
it  cannot  be  left  to  a  Jury  to  find  whether 
the  omission  to  fence  was  reasonably  pru- 
dent or  not.  The  case  of  Dolan  v.  Rail- 
road Co.,  120  N.  Y.  671,  24  N.  K.  Rep.  824, 
proceeds  upon  special  circumstancefi,  and 
is  not  Id  conflict  with  the  views  herein  ex- 
pressed. In  thepresent  case  there  is  noth- 
ing to  limit  or  qualify  the  general  duty  to 
fence,  or  which  justified  the  exercise  of  any 
discretion  on  the  part  of  the  defendant  in 
protecting  its  road  from  the  Intrusion  of 
cattle. 

The  evidence  to  show  the  danger  to  pas- 
sengers and  operators  from  the  erection  of 
fences  was,  we  think,  properly  excluded. 
It  is  to  be  observed  that  the  question  is 
not  whether  a  court  would,  in  the  actual 
situation,  compel  a  specific  performance 
by  the  defendant  of  its  statutory  duty. 
It  may  be  conceded  that  it  would  refuse  to 
enforce  specifically  the  building  of  fences 
along  the  sides  ot  the  defendant's  road  as 
now  located,  if  it  should  appear  that  by 
BO  doing  human  life  would  be  endangered. 
.But  this,  we  conceive,  is  no  answer  to  a 
civil  action  for  damages  resulting  from 
the  neglect  to  fence.  The  defendant  for  its 
own  purposes,  and  by  its  own  volition, 
has  placed  its  tracks  in  such  near  proxim- 
ity to  the  tracks  of  other  roads  that  It 
cannot,  as  is  claimed,  perform  its  statuto- 
ry duty  without  hasarding  the  safety  of 
its  passengers  and  others.  It  seeks  to  set- 
up a  situation  which  it  Itself  has  wrong- 
fully created  as  an  excuse  tor  disregnrding 
this  duty.  This  it  cannot  do.  If  it  had 
appeared  that  the  Buffalo,  Bochester  & 
Pittsburgh  Railroad  Company  bad  erected 
and  maintained  a  proper  fence  along  the 
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easterly  side  of  Its  track,  through  or  over 
which  the  cattle  had  nevertheleHB  escaped 
onto  the  defendant's  tracks,  a  different 
qaestinn  would  be  presented.  The  ques- 
tion would  then  arise  whether  the  defend- 
ant might  not  be  entitled  totreattbefence 
of  the  other  corporation  as  its  fence  for 
thepnrposes  of  the  statute.  But  this  ques- 
tion is  not  presented.  Following  the  lan- 
guage of  the  statute  as  Interpreted  by  the 
decisions,  we  must  bold  that  the  action  is 
maintained.  It  Is  for  the  legislature  to 
change  or  modify  the  statute,  If  any 
change  or  modification  is  expedient.  The 
Judgment  should  be  afiarnied.    All  concur. 


(128  N.  T.  MB) 

Mayob,  Etc.,  of  Nkw  Tobk  v.  National 
Broauwat  Bank  op  City  op  New 
York. 

(Court  of  ApptcUt  of  New  York.    May  6, 1891.) 

APPBAI<— HABMLISa   ERKOB— CtTT  XBEASUBHa— 
IlTTEKEST  ON  DSFOSITS. 

'  1.  Hie  admission  of  improper  eridence  is  no 
groimd  tor  reversing  a  judgment,  where  the  point 
which  sQoh  evidence  tends  to  prove  isconolosive- 
iy  established  by  other  and  competent  evideooe. 
i.  A  city  treasurer,  who  is  bound  to  deposit 
the  public  money  in  some  bank,  may  contract 
with  the  bank  that  it  shall  pay  interast  on  the 
deposit  for  the  benefit  of  the  city. 

AiSrming  10  N.  Y.  Supp.  555. 

Appeal  from  supreme  court,  g^eneral 
term,  first  department. 

Thoa.  Allison,  for  appellant,  Simon 
Steroe,  for  respondent. 

Pbr  Coriam.  The  opinions  below  are  so 
thorough  and  satisfactory  that  we  can, 
wltb  propriety,  rest  the  affirmance  of  this 
Judgment  upon  them.  We  will,  however, 
simply  state  our  couclnsiona. 

1.  There  is  nu  fair  question  or  dispute 
upon  the  evidence  that  the  defendant 
made  the  alleged  agreement  to  pay  4  per 
cent,  for  the  deposits,  and,  even  it  some 
erroneous  evidence  was  received  tending  to 
establish  su^h  agreement,  it  was  harmless 
to  the  defeudaut,  as  other  evidence,  un- 
doubtedly legal  and  competent,  conclusive- 
ly established  the  agreement. 

2.  The  act  of  1866  did  not  prohibit  the 
rJiaraberlaIn  from  making  such  an  agree- 
ment, and  it  was  not  illegal  or  immoral, 
or  against  public .  policy.  Therefore,  even 
If  be,  acting  for  and  on  behalf  of  the  city, 
exceeded  his  power  in  making  It,  the  de- 
fendant, having  received  the  benefit  of  it, 
was  bound  by  it,  and  cannot  be  permitted 
to  aver  its  invalidity.  But  it  cannot  be 
said  that  the  chamberlain  did  not  have 
power  to  make  the  agreement  for  the  pay- 
ment of  interest.  Be  was  the  custodian 
of  the  funds  of  the  city,  and  was  bound  to 
deposit  them  in  some  bank,  and,  if  be 
couIU  make  an  arrangement  by  which 
tliey  should  earn  some  interest  tor  the  ben- 
efit of  the  city,  we  can  see  no  reason  to 
doubt  that  he  had  ample  authority  to  do 
BO.  Indeed,  if  he  could  deposit  these  mon- 
eys safely,  to  be  drawn  upon  demand 
when  needed,  and  obtain,  what  was  not 
nnusnal  in  such  cases,  interest  upon  such 
deposits,  and  he  failed  to  make  an  ar- 
rangement for  obtaining  such  interest,  he 
would  bave  been  derelict  in  the  discharge 


of  his  duty  as  an  officer  of  the  local  gov- 
ernment. The  judgment  should  be  af- 
firmed, with  costs.    All  concur. 

(126  N.  Y.  370) 

TOWNSHEND  V.  BOQERT. 

{Court  cf  Appeals  of  New  York.    Hay  S,  1891.) 
Pabtition— Pleading — Complaint. 

1.  Where  a  petition  for  partition,  wlUch  avers 
that  the  land  cannot  be  divided,  states  a  good 
cause  of  action  as  against  a  defendant  who  is 
plaintiff's  co-tenant,  and  alleges  that  another  de- 
fendant claims  some  interest  in  the  land,  the  ex- 
act nature  of  which  is  unknown  to  the  plaintiff, 
the  petition  sbows  a  good  cause  of  action  in  par- 
tition agalnsc  the  latter  defendant 

2.  The  fact  that  such  petition  charges  that 
such  defendant's  claim  is  a  cloud  on  the  title, 
and  prays  that  he  may  be  adjudged  to  have  no 
interest  in  the  land,  does  not  constitute  a  misjoin- 
der of  causes  of  action,  since  such  allegation  Is 
not  suCBcIent  for  the  maintenance  of  a  suit  to 
quiet  title,  and  a  prayer  for  relief,  which  cannot 
be  granted,  does  not  vitiate  a  complaint. 

Reversing  13  N.  Y.  Supp.  46L 

Appeal  from  superior  court  of  New  York 
city,  general  term. 

John  TowDshend,  for  appellant.  John 
8.  Davenport,  for  respondent. 

Finch,  J.  We  are  of  opinion  tha  t  the 
general  term  erroneously  sustained  the  de- 
murrer Interposed  to  the  plaintiff's  com- 
plaint. That  pleading,  it  is  conceded, 
stated  a  good  cause  of  action  for  a  parti- 
tion, as  against  the  defendants,  who  held 
andirided  interests  in  the  land  as  tenants 
in  common,  and  none  of  whom  object  to 
its  sufficiency.  It  avers  that  the  property 
is  of  such  character  and  so  situated  as  to 
make  an  actual  partition  impossible,  ex- 
cept with  grave  injury  to  the  interests  of 
the  owners,  and  therefore  seeks  a  sale  and 
division  of  the  proceeds.  With  that  relief 
in  view,  it  further  alleges  that  other  par- 
ties, naming  them,  and  being  those  who 
now  demur,  "claim  some  right,  title,  or 
interest  In  said  premises,  the  exact  nature 
of  which  is  unknown  to  the  plaintiff,  and 
which  is  a  cloud  upon  the  title  to  said 
premises, "  and  asks  that  they  be  adjudged 
to  bave  no  Interest  in  the  property.  The 
demurrants  interpose  two  objections, — 
one  that  the  complaint  states  no  cause  of 
action  against  them;  and  the  other  that 
a  cause  of  action  to  determine  a  claim 
against  real  estate  is  improperly  united 
with  one  in  partition.  The  demurrants 
themselves  demonstrate  that  there  is  no 
force  in  the  second  objection,  for  they 
show  satisfactorily  that  none  of  the  con- 
ditions made  necessary  by  the  Code  for  the 
maintenance  of  such  an  action  have  been 
heeded,  and  that  neither  such  cause  of  ac- 
tion nor  one  to  remove  a  cload  Is  stated 
in  the  complaint.  We  agree  with  them 
that  neither  in  purpose  nor  result  were 
any  such  causes  of  action  pleaded,  apd 
that  the  complaint  states  alone  a  cause  of 
action  in  partition. 

The  question,  therefore,  is  whether,  up- 
on the  allegations  of  the  complaint,  the 
right  to  a  partition  of  the  property  can 
be  said  to  affect  the  defendants  who  de- 
mur. It  seems  to  me  that  It  can.  Piiina 
facie,  and  in  the  absence  of  a  contrary  ex- 
planation, all  persons  who  either  are  or 
claim  to  be  interested  in  the  premises  are 
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affected  by  a  demand  for  a  sale  and  a 
dirlaion  ol  the  proceeds,  and  the  cause  of 
action  pleaded  affects  or  concerns  them, 
and  so  becomes  a  good  cause  ol  action  for 
a  partition  as  against  tbem.  That  the 
complaint  does  not  show  what  their  in 
terest  is,  the  plaintiffs  excose  by  tbelc  ig- 
norance of  the  nature  of  the  claim,  and 
that  is  a  fault  which  the  defendants  can 
easily  repair.  That  the  claim  of  an  Inter- 
est In  the  premises  may  be  false  or  pre- 
tended or  unfounded  we  are  not  to  pre- 
sume, in  order  tu  sustain  the  demurrer. 
It  is  true  that  the  interest  claimed  may 
prove  to  be  of  such  a  character  as  to  be 
totally  unaffected  by  the  partition  sought. 
It  that  be  so,  It  should  be  asserted  by  an- 
swer. The  presumption  raised  by  the  al- 
legatious  of  the  complaint  is  to  the  con- 
trary, for  they  are  that  the  claim  Is  of  an 
interest  or  right  in  the  property  to  be 
sold,  and  such  that  It  serveti  to  cloud  the 
title.  Presumably  that  is  a  claim  of  right 
which  the  partition  will  affect,  and  the 
parties  who  have  made  such  claim,  and  by 
the  demurrer  admit  that  they  have,  must 
be  assumed  to  have  done  so  in  good  faith, 
and  not  falsely  or  fraudulently.  The  rules 
of  pleading  in  equity,  while  the  same  In 
form  with  those  in  actions  at  law,  are 
nevertheless  broader  and  more  elastic,  by 
reason  uf  the  inherent  character  of  the  re- 
lief which  may  be  sought  ana  given.  It 
has  always  been  held  as  a  general  rule  in 
equity  that  all  persons  materially  inter- 
ested, either  legally  or  beneficially,  in  the 
subject-matter  of  a  suit,  are  to  be  made 
parties  to  it,  so  that  there  may  be  a  com- 
plete decree  which  shall  bind  tbem  all. 
(.aldwell  T.  Taggart,  4  Pet.  19U.  In  carry- 
ing out  that  rule,  it  sometimes  happens 
that  a  plaintiff  knows  the  fact  that  a  third 
person  claims  an  interest  in  the  subject- 
matter  of  the  action,  but  does  not  know 
the  nature,  extent,  or  merits  of  the  claim, 
which  cannot,  nevertheless,  be  entirely  ig- 
nored without  peril  to  the  completeness  of 
the  remedy  sought.  In  such  an  emergency 
the  facts  may  be  stated,  the  claimant  be 
called  in  as  a  party,  and  required  to  dis- 
close his  alleged  interest.  While  bills  of 
discovery  are  abolished,  yet  in  such  a  case 
as  we  hare  described  a  discovery  of  the 
defendant's  claim  is  incidental  to  the  relief 
sought,  and  essential  to  its  completeness. 
Indeed,  it  has  been  said  that  every  bill  for 
relief  is  in  reality  a  bill  of  discovery,  since 
U  asks  from  the  defendant  an  answer  ns 
to  all  the  matters  charged  in  the  bill. 
Story,  Eq.  PI.  §  811.  The  Eevised  Statutes 
acted  upon  these  principles  in  framing  the 
specific  rules  applicable  to  actions  of  par- 
tition. 2  Rev.  St.  pt.  8,  c.  6,  tit.  3,  §  6.  The 
petition  Wfis  required  to  set  forth  the 
rights  and  titles  of  all  persons  interested, 
"so  far  as  the  same  are  known  to  the  pe- 
titioner," and  the  rule  to  appear  and  an- 
swer required  the  defendants  interested, 
whether  their  interest  was  known  or  un- 
known, "to  show  title  to  the  proportions 
which  they  may  claim"  in  the  premises. 
Sertiou  18.  While  the  Code  has  changed 
the  forms  of  pleading,  it  has  not  destroyed 
their  essential  characteristics,  except  in 
some  minor  degree.  In  providing  tor  ac- 
tions of  partition,  section  1542  was  os- 
tensibly founded  upon  section  6  of  the  Re- 


vised Statutes,  and  like  that  section  re- 
quires the  rights  of  the  parties  to  be 
stated,  "so  far  as  they  are  known  to  the 
plaintiffs."  So  far  as  they  are  not  known, 
such  interest  can  only  be  described  as  "a 
claim,"  for  It  will  not  do  to  say  that  the 
plaintiff  must  admit  the  validity  of  an  as- 
serted Interest,  the  nature  of  which  he  does 
not  know.  This  complaint,  therefore,  al- 
leged all  that  It  could  to  show  why  the 
demurrants  were  made  parties,  and  bow 
the  cause  of  action  concerned  them.  The 
relief  of  a  sale  could  only  be  complete  and 
effective  by  the  ability  to  give  a  clear  title. 
Bogardus  v.  Parker,  7  How.Pr.  305.  That 
result  could  only  be  reached  by  bringing; 
the  claimants  into  court,  and  calling  upon 
them  to  disclose  their  interest  or  disclaim 
its  existence,  and  so  the  allegations  ot  the 
complaint  .were  sufficient  prima  facie  to 
extend  the  one  cause  of  action  to  the  de- 
murrants, and  bring  them  within  its  In- 
fluence. They  are  either  so  situated  as  tc 
be  affected  by  the  decree  or  not  affected  by 
it.  Presumably,  from  the  averments  ol 
the  complaint,  they  will  be  affected  by  it. 
If,  however,  they  insist  that  their  Interest 
may  be  of  such  character  that  It  will  not 
be  affected  by  a  possible  sale  of  the  prop- 
erty, or  that  it  cannot  or  ought  not  to  be 
.tried  In  the  suit,  it  is  enough  to  say  that 
the  plaintiff  cannot  negative  in  bis  com- 
plaint a  character  of  their  claim  of  which 
he  asserts  his  Ignorance.  If  either  of  those 
conditious  exist,  the  remedy  is  not  by  a 
demurrer.  If  the  actual  partition  or  sale 
will  not  affect  or  disturb  the  rights  of  the 
parly,  he  may  safely  disregard  the  action 
entirely,  since  no  personal  Judgment  is 
sought  against  anybody ;  or  be  may  an- 
swer, showing  that  his  presenceis  unessen- 
tial, and  Hsk  to  have  the  complaint  dis- 
missed as  to  him.  If  his  Interest  is  of  n. 
nature  not  subject  to  a  trial  in  the  parti- 
tion suit,  he  may  plead  the  facts  in  his  an- 
swer, and  again  seek  a  dismissal  of  the 
complaint  as  against  himself.  And  so  his 
rights  may  be  perfectly  preserved,  without 
leaving  the  plaintiff  to  blunder  in  the  dark 
to  an  Imperfect  remedy.  It  may  be  that 
the  complaint  asks  some  relief  which  can- 
not be  granted,  but  that  does  not  make 
the  complaint  demurrable.  The  judgment 
ot  the  general  term  should  be  reversed, 
and  that  of  the  special  term  affirmed,  with 
leave  to  the  defendants  to  answer  upon 
payment  of  costs  from  the  interposition  of 
the  demurrer,  and  within  20 days  after  no- 
tice of  the  entry  of  this  judgment,  upon  fil- 
ing the  remittitur.    All  concur. 


(U6  N.  T.  661) 
People  v  Kibp. 

(Court  (ff  Appeals  of  New  York.    Uay  B,  1891.) 

MUBDEK — ^EVIDEXCX — ^ASUIBBIONB — ACCESSOKT. 

1.  Admlssionsof  one  of  two  persons  jointly  in- 
dicted for  mtrder,  made  either  before  any  con- 
spiracy had  been  formed  between  them  or  after 
the  killing,  are  not  admissible  as  against  his  oo- 
defendant. 

2.  Where  two  persons  Jointly  indicted  for 
murder  are  tried  separately,  the  record  of  the  ac- 
quittal of  one  is  not  admissible  in  evidence  at 
the  trial  of  the  otber,  even  though  the  evidence 
tends  to  show  that  he  was  an  accessory  before  the 
fact,  since  under  Fen.  Ck)de  N.  Y.  |  29,  the  dis- 
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tinotion  between  principal  and  accessory  In  such 
cases  has  disappeared. 

Affirming  11  K.  Y.  Bnpp.  K». 

Appeal  from  supreme  court,  general 
term,  fonrth  department. 

E.  M.  WilBon  and  Henry  3i.  Ayleawortb, 
Dist.  Atty.,  for  the  people.  J.  1.  S&ylea, 
tor  reepondeut. 

Gray,  J.  The  defendant,  John  Kief, 
was  indicted  jointly  with  Carrlt  C.  How- 
ard for  the  premeditated  killing  of  her 
husband,  alleged  to  have  been  effected  by 
administering  to  blm  arsenic,  upon  sever- 
al occasions,  in  the  month  of  December, 
1884.  The  accused  demanded  separate 
trials,  and  Carrie  Howard,  being  first 
tried,  was  acqaitted  by  the  Jury.  This 
defendant.  Kief,  however,  npon  his  trial, 
was  foand  guilty  at>  charged  in  the  Indict- 
ment, and  a  Judgment  of  conviction  of 
mnrder  In  the  first  degree  was  rendered 
against  him.  Dpon  an  appeal  to  thegen- 
eral  terra  of  the  supreme  court  that  judg- 
ment was  revened,  and  a  new  trial  or- 
dered, because  of  the  commission  of  errors 
of  law  In  the  course  of  his  trial  The  peo- 
ple have  appealed  to  this  court,  and  en- 
deavor to  sustain  the  conviction  at  the 
oyer  and  terminer. 

We  quite  agree  with  the  general  term 
that  a  new  trjal  should  be  awarded  to 
this  defendant.  That  court  has  based  its 
order  mainly  npon  the  ground  of  the  er- 
roneous admission  of  evidence  as  to  cer- 
tain statements  of  Carrie  Howard  made 
at  tiroes  prior  to  October,  1884,  and  as  to 
certain  acts  periormed  by  her  subsequent 
to  the  death  of  her  husband ;  all  of  which 
may  have  tended,  perhaps,  to  incriminate 
her,  but  which  certainly  could  not  be 
made  use  of  in  order  to  inculpate  this  de- 
fendant. He  came  to  work  regularly  for 
the  deceased  some  time  in  October,  1884, 
and  that  was  the  earliest  time  when  the 
evidence  tends  to  establish  the  commence- 
ment of  the  intimacy  or  of  any  conspira- 
cy between  the  two  accused.  If  the  guilt 
of  one  of  several  defendants  who  are  joint- 
ly indicted  for  a  felony  is  sought  to  be  es- 
tablished by  evidence  showing,  or  tending 
to  show,  a.  conspiracy  between  him  and 
the  other  defendants  for  the  commission 
of  the  felonious  act,  evidence  as  to  acts  or 
statements  of  the  others  must  be  conflned 
to  such  as  were  made  or  done  at  times 
when  the  proofs  in  the  case  permit  of  a 
belief  that  a  conspiracy  existed,  and  when, 
therefore,  the  acts  or  statements  might 
have  been  in  furtherance  of  the  common 
design.  Whatever  may  have  been  said  or 
done  by  the  several  persons  accused  of  con- 
spiring to  commit  the  crime,  before  the 
time  when  according  to  the  evidence  the 
conspiracy  was  formed,  or  subsequent  to 
the  time  when  the  conspiracy  terminated, 
by  the  accomplishment  of  the  common 
purpose,  or  by  abandonment,  is  Inadmis- 
«iible  as  evidence  against  the  others.  1 
Grecnl.  Ev.  §  111,  and  3  Greenl.  Ev.  §94; 
and  see  People  v.  McQnade,  110  N.  T.  807, 
18  N.  E.  Bep.  156,  and  authorities  there  re- 
ferred to.  We  need  not,  I  think,  discuss 
this  question,  Inasmuch  as  the  opinion  of 
the  general  term  has  sufficiently  explained 
the  application  of  a  rule  well  settled  by 
authority.   ' 


This  defendant  Insists  that  it  was  error 
to  reject  the  record  of  the  acquittal  of 
Carrie  C.  Howard,  and  that  view  was 
taken  by  one  of  the  learned  justices  at  the 
general  term.  Concerning  that  question 
we  need  speak  only  briefly.  Before  the 
enactment  of  section  29  of  the  Penal  Code, 
where  a  party  was  indicted  as  accessory 
before  the  fact  to  a  felony,  for  which  an- 
other had  been  indicted  as  principal,  the 
trial  and  conviction  of  the  principal  were 
essential  to  the  prosecution  of  tbe  charge 
against  the  accessory.  Baron  v.  People.  1 
Parker, Crim.  R. 246;  Starin  v.  People, 45  .'.'. 
Y.  333.  Tbe  rcfcord  of  the  conviction  of  the 
principal  was  therefore  offered  in  evidence 
as  a  part  of  the  People's  case  upon  the 
trial  of  the  accessory.  It  was  admitted 
simply  as  establishing  the  fact  of  a  con- 
viction had.  Upon  tbe  qneetlon  of  guilt, 
whether  of  principal  or  of  accessory,  the 
re<"ord  concluded  nothing;  for  the  defend- 
ant was  not  a  party  to  it,  and  he  was  at 
liberty  to  dispute  and  disprove  It.  But 
with  the  change  effected  by  the  Penal 
Code  the  distinction  between  principal 
and  accessory  disappeared,  and  thencefor- 
ward he  who  aided,  abetted,  or  counseled 
in  theuommlssiou  of  a  crime  became  equally 
guilty  with  htm  who  committed  it,  and 
could  be  Indicted,  tried,  and  convicted  as 
a  principal.  H  it  is  Immaterial,  therefore, 
upon  the  question  of  his  guilt,  whether  a 
party,  engaged  in  the  commission  of  a 
felony,  directly  committed  the  crime  al- 
leged, or  only  abetted  in  its  comralRsion, 
it  must  be  quite  immaterial  whether  one 
jointly  indicted  with  him  for  the  offense 
has  been  acquitted  or  not.  The  question 
of  the  one  defendant's  guilt  cannot  turn 
upon  the  establishment  of  the  other's 
guilt;  it  is  an  independent  issue,  to  be 
tried  oat  alone.  Because  of  the  changed 
conditions  brought  about  by  the  Penal 
Code  provision  cited,  reasoning  upon  the 
previous  practice  is  useless.  At  present  a 
defendant  must  go  to  the  jury  upon  such 
competent  and  relevant  evidnnce  as  tends 
to  prove  his  guilt,  and  quite  irrespectively 
of  the  extrinsic  and  Irrelevant  fact  that 
one  or  more  defendants,  jointly  charged 
as  accomplices,  have  been  acquitted  upon 
their  separate  trials.  The  indictment 
charged  the  defendant  with  the  killing  of 
the  deceased.  The  evidence  tended  to  es- 
tablish that  there  were  opportunities  for 
administering  the  arsenic  to  tiie  deceased 
by  this  defendant,  as  well  as  that  he  may 
have  counseled  and  abetted  Carrie  How- 
ard in  administering  it.  If  he  adminis- 
tered it  himself,  then  the  record  of  Carrie's 
acquittal  was,  obviously.  Immaterial.  If 
he  abetted  her  in  poisoning  her  husband, 
then  the  Penal  Code  makes  him  as  guilty 
as  though  he  directly  did  the  poisoning. 
Now,  the  fact  that  Carrie  Howard  had 
been  acquitted  or  convicted  could  not  le- 
gally prove  anything  for  or  against  this 
defendant,  for  he  was  not  a  party  to  that 
record.  The  general  principle  upon  which 
the  admissibility  of  evidence  rests  is  its 
relevnucy  or  its  tendency  to  establish  the 
issue  upon  trial.  Carrie's  acquittal  would 
not  prove  this  defendant's  Innocence  of 
tbe  charge  In  the  Indictment.  At  most  It 
would  only  prove  that,  being  tried  first, 
for  some  reason,  she  escaped  conviction  at 
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thejary's  hand8.  What  the  law  assured 
to  thla-  defendant  was  a  fair  trial  upon 
the  chari;e  contained  In  tbe  Indictment, 
and  all  snch  evidence  was  admissible  to 
prove  bis  (cnilt  which  was  based  upon  his 
own  acts  or  statements,  or  upon  tbe  acts 
and  statenientH  of  bis  alleged  accomplice, 
Carrie  Howard,  provided  that  the  evl- 
ence  as  to  what  she  said  or  did  was  con- 
fined to  the  period  of  time  between  the 
commencement  of  their  intimate  relations 
and  the  time  wben  tne  death  of  their  al- 
leged victim  occurred.  The  order  of  the 
general  term  should  be  affirmed. 
All  coucur. 


(U6  N.  T.  860) 

People  ex  rel.  Coos  et  ah  v.  Hildreth 

et  al. 
(flowrt  of  Appeals  of  New  York.    May  6, 1891.) 

CBBTIOBABI— TlMB  OP  TaKIKO— HlOHWATS — AP- 
PEAU 

XTuder  Code  Civil  Proc.  K.  T.  {  2!8S,  which 
provides  that  a  writ  of  certiorari  to  review  a  de- 
termination most  be  panted  within  four  months 
after  the  determination  becomes  binding  upon 
.  the  relator,  an  order  laying  out  a  highway  can- 
not be  reviewed  by  certUyrari  more  than  fonr 
months  after  tbe  order  is  made,  even  thoagh  an 
appeal  from  such  order  is  pending  during  such 
four  mouths,  since  an  appeal  ana  a  writ  of  cer- 
tiorari might,  in  such  a  case,  be  sued  out  at  tiie 
same  time.    Affirming  6  N.  Y.  Bupp.  808. 

Appeal  from  supreme  court,  general 
term,  second  department. 

B.  K.  Payne,  for  appellants.  B.  A.  Car- 
penter,  for  respondents. 

Andrews,  J.  Section  2126  of  the  Code 
of  Civil  Procpdnre  requires  that  a  writ  of 
■certiorari  to  review  a  determination  mast 
be  granted  and  served  within  four  calen- 
dar months  after  tbe  determination  be- 
comes binding  upon  the  relator  or  the  per- 
son whom  hA  represents,  except  where 
the  relator  or  his  representative  is  under 
some  one  or  more  of  the  disabilities  speci- 
fied in  section  2126.  The  determination  of 
the  commissioners  laying  out  the  high- 
way, sought  to  be  reviewed  by  the  certio- 
rari in  this  case,  was  made,  recorded,  and 
posted  April  30. 1887.  The  writ  of  certlo- 
r«rf  was  not  issued  until  April  24,  1888, 
and  not  served  until  May  4, 1888.  The  re- 
lators were  under  none  of  the  disabilities 
specified  in  section  2126,  and,  the  applica- 
tion for  tbe  writ  not  having  been  made 
until  nearly  a  year  alter  the  order  of  the 
comnilsslouers  had  been  made,  the  statute 
would  seem  to  be  a  complete  defense  to 
this  proceeding.  But  tbe  relators  rely 
upon  certain  subsequent  proceedings, 
which,  as  is  claimed,  suspended  during 
their  pendency  the  running  of  the  statute. 
On  tbe  3d  day  of  June,  1887,  an  appeal  was 
taken  by. the  relators  from  the  order  of  tbe 
comnilHmuners,  and  referees  were  duly  ap- 
pointed pursuant  to  the  statute,  who,  on 
the  29th  day  of  March,  1888,  made  their  de- 
cision, aftirraing  the  order  of  the  commis- 
sioners laylnsr  out  tbe  highway.  It  is 
claimed  that  an  appeal  suspends  the  power 
of  the  commissioners,  and  that  until  their 
acts  are  atfiruied  they  cannot  open  the 
road,  and  such  is  the  rule.  Clarli  v.  Phelps, 


4  Cow.  190.  Upon  this  tbe  farther  claim  is 
based  that  the  order  of  the  commissioners 
laying  out  tbe  road  did  not  become  "final 
and  binding  upon  the  relators"  until  tbe 
appeal  was  determined,  and  that  in  count- 
lug  the  time  given  for  the  granting  of  the 
writ  of  certiorari  the  period  during  which 
tbe  appeal  was  pending  should  be  de- 
ducted. This  claim  is,  we  think,  inadmis- 
sible. Tbe  order  made  by  the  commis- 
sioners was  a  final  order.  It  was  binding 
upon  the  relators,  and  upon  every  peraon, 
so  long  as  it  remained  unreversed,  pro- 
vided the  commissioners  bad  Jurisdiction. 
The  questions  presented  for  determinatiou 
upon  an  api)eal  from  an  order. of  commis- 
sioners and  those  brought  up  by  a  writ  of 
certiorari  are  not  tbe  same.  There  is, in  a 
general  sense,  the  distinction  which  exists 
between  a  review  by  courts  of  questions 
of  fact  and  law.  The  statute  a nthurises 
an  appeal  in  order  that  there  may  be  a 
reconsideration  by  another  tribunal  of  the 
merits  of  the  application  for  laying  out  a 
highway  in  tbe  nature  of  a  review  of  the 
action  of  the  commissioners.  The  referees 
may  consider  tbe  question  of  the  necessity 
of  tbe  proposed  highway,  whether  it  is  re- 
quired by  the  public  iuterests,  and  all  cir- 
cumstances bearing  upon  the  expediency 
of  laying  it  out,  and  they  may  reverse  or 
aifirm  the  action  of  the  commissioners,  as 
In  their  Judgment  they  may  determine. 
They  are  confined  to  tbe  examination  of 
the  case  on  tbe  merits,  and  they  are  to 
proceed  upon  tbe  presumption  that  the  or- 
derof  tbecommlssionersis  valid.  Commis- 
sioners V.  Judges  of  Orange  Co.,  18  Wend. 
433;  People  v.  Judges  of  Suffolk  Co..  24 
Wend.  249:  People  v.  Harris,  63  N.  T.  3»1. 
Tbe  office  of  a  writ  ut  oert/orari  is  quite 
different.  The  scope  of  the  writ,  and  tbe 
questions  which  may  be  determined  there- 
on, are  defined  by  tbe  statute.  Section 
2140.  Tbe  statute  has  extended  the  opera- 
tion of  the  writ  beyond  wba't  it  bad  at 
commdn  law.  Not  only  may  the  court  in- 
quire as  to  the  jurisdiction  of  the  body  or 
officer  making  tbe  determination  which 
is  the  subject  of  review,  and  whether  it 
has  pursued  the  mode  required  by  law, 
but  also  whether  any  legal  rules  have  been 
violated  to  the  prejudice  of  the  relator, 
and  It  may  examine  the  facts  so  far  as  to 
ascertain  whether  the  determination  was 
supported  by  evidence,  or  was  aealnst 
the  preponderating  weight  of  evidence. 
There  is  no  qualification  in  section  2125  of 
the  Code,  or  in  subsequent  sections,  which 
prevents  the  application  of  the  four- 
months  limitation  in  a  case  like  this. 
There  is  nothing  to  prevent  a  relator  from 
taking  both  an  appeal  from  an  order  of 
the  commissioners  and  suing  out  a  certio- 
rari at  tbe  same  time,  and  pursuing  both 
remedies  concurrently.  Tbe  determination 
of  the  appeal,  where  the  order  is  affirmed, 
does  not  establish  the  legality  of  the  ac- 
tion of  the  commissioners,  and,  if  a  relator 
may  await  tbe  termination  of  the  appeal 
before  suing  oat  the  certiorari,  serious  de- 
lay would  in  many  cases  be  occasioned. 
We  think  the  four-months  limitation  Is  a 
bar  to  this  proceeding,  and  tbe  order 
should  therefore  be  affirmed.    All  concur. 
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(US  N.  T.  6S8) 

FuANBT  T.  Smith  et  ah 
(Court  oj  Appeals  of  TSew  Ybrfc.  May  B,  1891.) 
Costs— Appeal— RiKiTTiTUR. 
Where  the  court  of  appeals  reverses  a  Judg- 
ment "with  costs  to  abide  the  event, "  the  costs 
referred  to  include  all  the  costs  incurred  in  either 
ooazt  up  to  that  time,  trhetber  the  action  is  a 
legal  or  an  equitable  ouew 

Motion  to  amend  remittitur.  For  lor- 
mer  opinion,  see  26  N  £.  Bep.  1079. 

A.A.Wbite.toTappeUant.  Arthur  More, 
for  respondents. 

Per  Curiam.  Theplalntinupontheflrst 
trial.  In  an  eqnl  table  action,  recovered 
Jodgment  against  tbe  defendants.  That 
jodgment  was  aflBrmed  at  tbe  general 
term,  bat  upon  appeal  totblsconrt  it  was 
reversed,  and  a  new  trial  granted,  "costs 
to  abide  the  event. "  25  N.  E.  Rep.  1079. 
Upon  tbe  new  trial  the  defendants  suc- 
ceeded, and  tbe  complaint  was  dismissed. 
They  now  claim  all  tbe  costs  of  tbe  action, 
and  tbe  plaintiff  claims  that  they  are  not 
entitled  by  virtue  of  our  judgment  to  any 
costs,  except  the  costs  of  appeal  to  this 
court.  Tbe  clerk  taxed  tbe  costs  in  con- 
formity with  the  claim  of  the  defendants. 
The  plaintiff  thereafter  made  a  motion  for 
retazation  at  a  special  term,  where  the 
tazatloD  of  the  clerk  was  afUi-med,  and  he 
then  appealed  to  the  general  term.  In  the 
opinion  written  at  tbe  special  term  we  find 
the  following:  "It  cannot  be  questioned 
that  tbe  order  of  reversal  In  tbe  court  of 
appeals  gave  to  the  defendant  only  the 
costs  in  the  court  of  appeals  upon  his  re- 
covering Judgment  upon  tbe  second  trial. 
This  tbe  counsel  tor  both  sides  concede, 
and  tbe  defeudants'  counsel  bases  his  right 
here  purely  upon  the  order  of  the  special 
term  upon  the  second  trial,  dismissing  the 
complaint  with  costs.  The  court  of  ap- 
peals clearly  had  tbe  power  to  direct  that 
tbe  defendant,  in  the  event  of  his  success 
upon  the  second  trial,  should  have  the 
costs  of  tbespeclal  and  general  terms  upon 
the  first  trial.  The  Judges  of  the  court  of 
appeals  had  before  them  the  record  upon 
the  first  trial  and  In  tha  general  term.  It 
would  be  most  fitting  that  the  power 
should  rest  with  tbem,  and  them  alone. 
It  would  seem  that  its  refusal  to  exercise 
such  power  should  be  conclusive  against 
tbe  defendants'  contention  here. "  Tbe  de- 
fendants now  make  a  motion  to  amend 
at  the  rewlttiturot  this  court  by  inserting 
therein  that  "tbe  appellants  have  costs  of 
the  special  and  general  terms,  or  that  It 
be  amended  by  inserting  tbei-ein,  '  with 
costs  of  tbe  special  and  general  terms  to 
the  appellants  in  case  of  success  on  a  re- 
trial.' "  This  motion  is  wholly  unnecessa- 
ry. The  counsel  for  both  parties  and  tbe 
judge  ut  tbe  special  term  seem  to  have 
misapprehended  the  effect  of  our  judg- 
ment. Under  section  8238  of  the  Code, 
this  court  had  tbe  power,  upon  tberevers* 
al  of  the  judgment  and  granting  a  new  tri- 
al, in  its  discretion,  to  provide  that  the 
costs  should  abide  the  event,  or  to  award 
them  absolutely  to  either  party.  Our 
judgment  was  that  tliey  should  abide  the 
event,  and  that  formula  always  means,  in 
such  a  case,  all  tbe  costs  of  tbe  action,  up 
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to  and  including  the  decision  of  thiscourt; 
and  we  have  never  held  otherwise.  In  Sis- 
ters of  Charity  v.  Kelly,  68  N.  Y.  628,  we 
held  that,  when  costs  are  given  by  tbe 
Judgment  of  this  court,  it  means  costs  In 
this  court  to  the  successful  party  as 
against  the  unsuccessful  party.  There  tbe 
costs  in  question  were  those  awarded  up- 
on an  affirmance  by  this  court,  and  we 
held  that  costs  In  that  case  simply  meant 
costs  to  the  successful  party  as  against 
the  nnsnc^essful  party.  Tu  First  Nat. 
Bank  v.  Fourth  Nat.  Bank,  84  N.  T.469,  we 
held  that  where  an  order  is  made  by  this 
court  on  appeal  from  a  judgment,  revera- 
ing  tbe  judgment  "  with  costs  to  abide  the 
event,"  and  without  other  limitation,  the 
respondent,  if  finally  successful  in  tbe  ac- 
tion, is  entitled  to  tax  the  costs  of  the  ap- 
peal. There  tbedefendant  obtained  in  this 
court  a  reversal  of  tbe  plaintiff's  judg- 
ment, with  costs  to  abide  the  event,  and 
upon  tbe  new  trial  tbe  plaintiff  was  again 
successful,  and  tbe  question  was  whether 
he  was  entitled  to  taji  the  costs  of  the  ap- 
peal to  this  court;  and  we  held  he  was. 
JudgeANDBGWB.writlug  tbe  opinion,  said: 
•"We  have  often  limited  the  recovery  of 
costs  oil  appeal  to  one  of  the  paitles,  but 
where  the  order  reversing  a  judgment  and 
granting  a  new  trial  is  made  with  costs 
to  abide  tbe  event,  without  other  limita- 
tion, we  understand  that  the  party  finally 
succeeding  In  the  action  is  entitled  to  tax 
them;"  and  the  judge  then  had  in  mind  the 
costs  of  the  action,  although  tbe  only 
question  before  him  was  whether  the  par- 
ty who  was  unsuccessful  upon  the  appeal 
to  this  court, but  who  was  Anally  success- 
ful In  the  action,  was  entitled  to  costs  of 
the  appeal  to  this  court.  In  Be  Public 
School,  86  N.  7.  896,  there  was  a  special 
proceeding  to  vacate  an  assessment  for  a 
local  Improvement  in  tbe  city  of  New  York, 
and  we  having  reversed  the  order  of  the 
geueral  term,  and  atHrmed  tbe  order  of  the 
special  term,  "with  costs"  and,  the  suc- 
cessful party  thereupon  claiming  to  tax 
full  costs  of  appeal  to  the  general  term,  it 
was  held  that  our  order  curried  only  the 
costs  of  this  court,  and  that  we  bad  not 
attempted  to  Interfere  with  tbe  costs  in 
the  court  below.  In  Be  Water  Com'rs  of 
Amsterdam,  104  N.  Y.  677, 10  N.  E.  Rep.  545, 
we  held  that  the  words  "with  costs,"  In 
an  order  of  affirmance  or  reversal,  in  this 
court.  In  a  case  where  tbe  allowance  of 
costs  is  discretionary,  meant  costs  In  this 
court  only.  There  this  court  reversed  an 
order  of  the  general  term,  cnnflrralng  a 
report  and  award  of  commissioners,  and 
set  aside  the  report,  "with  costs,"  and  di- 
rected a  rehearlni^  before  new  commis- 
sioners; and  wo  held  that  that  formula 
"  with  costs,"  where  we  made  the  final  or- 
der in  reference  to  them,  without  more, 
meant  only  the  costs  of  appeal  to  this 
court.  But  where  we  reverse  the  judg- 
ment of  the  court  below,  and  grant  a  new 
trial,  in  either  an  equitable  or  legal  action 
"with  costs  to  abide  the  event, "all  the 
costs  of  the  action  up  to  that  time  are  in- 
tended. It  is  therefore  wholly  unnecessa- 
ry to  amend  our  remittitur,  and  tbe  mo- 
tion is  denied,  without  costs  to  either  par* 
ty.    All  concur. 
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(Ind. 


(130  Ind.  ESS) 

Campbell,  ▼.  Board  or  Comuibsiombbs 

OF  Monro K  CouNxy.i 

(Supmiw  Court  0/  Indiana.    May  IS,  18SL) 

Appall.— PaAOTio>—KsoORl>. 

Where  the  record  does  not  contain  any  of 

the  pleadings,  nor  state  their  contents,  and  there 

Is  no  bill  of  exceptions,  and  nothing  to  showwhat 

the  issues  were  or  what  relief  was  sought,  the 

Judgment  must  be  affirmed. 

Appeal  from  circuit  court,  Monroe  coun- 
ty;  W.  H.  Edwards,  Special  Judge. 

East  <&  East,  for  appellant.  Louden  A 
Rogers,  tor  appellee. 

Olds,  C.  J.  There  la  no  question  pre- 
Bcnted  lor  tbe  decision  of  this  court  by  the 
recurd  In  this  case.  Tbe  record  does  not 
contain  the  coniplaint  or  any  of  the 
pleadlnes  in  the  cause,  nor  is  there  even  a 
statement  of  their  ci>ntents,  or  anything 
to  show  what  the  issues  were,  or  what 
remedy  or  relief  was  sought  by  the  action. 
Tbe  record  entitles  the  cause;  then  shows 
the  appointment  of  a  special  judge  to  try 
the  cause,  and  the  oath  taken  by  the  spe- 
cial judge.  Then  follows  what  purports 
to  be  a  special  finding  of  facts  made  by 
the  court  at  the  request  of  the  parties, 
and  conclusions  of  law  stated  by  the 
court.  Neither  the  statement  which  pur- 
ports to  be  a  finding  of  facta  or  cunclu- 
sions  ot  law  is  signed  by  tbe  judge,  nor 
are  they,  or  either  ot  them,  brought  Into 
the  record  by  bill  ot  exceptions.  There  Is 
no  bill  ot  exceptions  In  the  record.  Tbe 
record,  therefore,  contains  nothing  in  the 
way  ot  pleadipgs,  special  findings  ot  tacts, 
or  evidence.  The  judgment  must  be  af- 
firmed.   Judgment  afilrmed,  with  costs. 


a28  Ind.  S66) 

Cashman  et  aJ.  v.  Brownlbb  et  at. 
(Supreme  Court  of  IndUma.   May  18, 1891.) 

BAII.ROAS  Co)n>i.inES — CoNgoi.iDATioN— Tina  TO 
L^HUB — Adtirsi  Fossbssion — Estoppel. 
1.  Where  a  railroad  company  is  consolidated 

with  another^  its  land  vests  In  the  latter. 

8.  An  heir  and  his  grantees  cannot  set  up  an 

adverse  title  derived  from  possession  alone,  a* 

against  a  grantee  of  the  ancestor. 

Appeal  from  circuit  court.  Grant  coun- 
ty; R.  T.  St.  John,  Judge. 

John  A. Kersey,  for  appellants.  Harvey 
A  Paulas,  for  appellees. 

CoFFicT,  J.  This  was  an  action  by  the 
appellees  against  the  appellants,  institut- 
ed in  the  Grant  circuit  court,  to  recover 
possession  ot,  and  to  quiet  title  to,  certain 
described  real  estate.  The  appellants  filed 
a  plea  In  abatement,  alleging  that  -the 
appellees  bad  formerly  commenced  an  ac- 
tion upon  the  identical  supposed  cause  ot 
action  set  up  in  the  complaint  in  this 
cause,  which  action  was  dismissed  by  tbe 
appellees;  tbat  the  appellants  recovered 
a  judgment  in  said  action  tor  costs,  which 
nad  not  been  paid.  To  this  plea  the  ap- 
pellees answered  that  they  had  been  una- 
ble to  pay  said  costs;  tbat  they  had  a 
meritorious  cause  ot  action  against  tbe 
appellants;  and  that  the  present  action 
was  not  vexatious,  but  wiis  prosecuted 
In  good  fattb.  A  trial  ot  tbe  issue  thus 
formed  resulted  in  a  finding  and  Judgment 
against  tbe  appellants.    Tbe  evidence  is 

*Rah*arlng  denied. 


not  in  tbe  record.  We  cannot  say  that 
the  court  erred.  It  Ih  a  matter  in  tbe 
sound  discretion  ot  the  court  as  to  wheth- 
er it  will  stay  proceedings  in  a  case  like 
this.  Kitts  V.  Willson.  89  Ind.  95.  The 
cause  was  tried  by  the  court,  who,  at  tbe 
request  of  the  appellants,  found  the  tacts 
specially,  and  stated  its  conclnsions  ot 
law  thereon.  The  material  tacts  in  tbe 
case;  as  found  by  the  court,  are  tbat  on 
the  6th  day  of  February,  1854,  Abraham 
Oppy,  then  the  owner  of  the  land  in  dis- 
pute, con  veyed  tbe  same  by  deed,  with- 
out covenants  ot  warranty,  to  the  Marlon 
&  Misslssenewa  Valley  Railroad  (Com- 
pany, tor  a  right  ot  way  for  its  railroad. 
In  consideration  ot  tbe  sum  ot  f500,  which 
deed  was  duly  recorded.  No  railroad  was 
ever  constructed  on  the  land.  On  the  8th 
day  ot  January,  If^GS,  the  Marlon  &  Mis- 
slssenewa Valley  Railroad  Company  was 
consolidated  with  the  Union  &  L<ogans- 
port  Railroad  Company,  and  took  the 
name  of  tbe  latter  company;  it  succeed- 
Ing  by  agreement  to  all  the  property  ot 
the  former  company,  Including  the  land  in 
controversy,  of  which  it  took  possession. 
It  subsequently  constructed  a  railroad 
from  Union  City,  in  Randolph  county,  to 
the  city  of  Logansport,  in  Cass  county, 
on  the  right  of  way  and  road-bed  of  the 
Marion  &  Misslssenewa  Valley  Railroad 
Company, except  at  certain  points,  wbere 
another  and  different  right  ot  way  and 
road-bed  was  adopted.  Tbe  road  was 
constructed  three-fourths  of  a  miledistant 
from  the  land  in  controversy.  On  tbe  11th 
day  of  June,  1867,  tbe  Union  &  Logansport 
Railroad  Company  was  consolidated  witb 
the  Columbus  &  Indiana  Central  Railroa<l 
Company  and  the  Toledo,  Logansport  & 
Burlington  Railway  Company,  and  took 
tbe  name  of  the  Colambus  &  Indiana 
Central  Railway  Company.  On  the  4th 
day  ot  December,  1867,  the  Columbus  & 
Indiana  Central  Railway  Company  was 
consolidated  with  the  Chicago  &  Great 
Eastern  Railway  Company,  and  they 
adopted  the  name  of  the  Columbus,  Chi- 
cago &  Indiana  Central  Railway  Com- 
pany. Since  the  completion  of  tbe  road 
In  1867,  it  has  been  operated  continuously 
by  the  above-named  companies,  but  at 
the  time  ot  the  trial  ot  this  cause  it  was 
operated  by  tbe  Chicago,  St.  Louis  & 
Pittsburgh  Railway  Company.  On  the 
SOth  day  of  April,  1886,  the  Columbus,  Chi- 
cago &  Indiana  Central  Railway  Com- 
pany conveyed  the  laud  in  dispute  to  the 
appellees  In  this  ca«e.  Abraham  Oppy 
departed  this  life  in  the  year  1869.  In 
July,  1872,  th<>  lands  ot  which  Abraham 
Oppy  died  seised  were  partitioned,  and 
the  land  in  dispute,  together  with  other 
lands,  was  set  oft  to  David  Oppy,  a  son; 
he  at  the  time  having  knowledge  ot  the 
deed  ot  his  father  above  mentioned.  Aft- 
er the  death  ot  Abraham  Oppy,  the  rail- 
road company  granted  to  David  Oppy 
the  privilege  of  cultivating  the  land  in  dis- 
pute. On  the  14th  day  of  September,  1876, 
David  Oppy  conveyed  the  land,  with  other 
lands,  to  George  Harrison  and  Roger  P. 
Spiker.  On  the  !)th  day  ot  October,  1877, 
Harrison  and  Spiker  conveyed  to  Cyrus 
Emerick.  On  the  2lBt  day  ot  August,  1879, 
Emerick  conveyed  to  James  Estey,  and  oo 
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the  26th  day  ot  Norember,  1886,  Estey  con- 
veyed to  the  appellBDtd.  At  the  time  o( 
hU  purchase  the  appellant  William  Cash- 
man  had  notice  that  the  appellees  claimed 
the  land  under  a  deed  held  by  them.  By 
this  brlel  statement  of  the  facts  fonud  by 
the  court,  It  will  be  observed  that  the 
appellees  have  a  regular  chain  of  title 
from  Abraham  Oppy  to  tbemselres;  pro- 
vided the  consolidated  railroad  companies 
above  named  each  succeeded  to  the  rights 
of  the  Marion  &  Mlsslssenewa  Valley  Rail- 
road Company  In  the  land  in  dispute; 
and  provided,  farther,  that  the  deed  exn- 
cuted  by  Oppy  conveyed  a  fee-simple  inter- 
est. Mr.  Krirer,  In  his  work  on  Bailroads, 
in  dlBcuesin^  the  question  of  consolida- 
tion, (page  38,  vol.  ],)  says:  "And  so  the 
legislature  may  allow  a  consolidation  of 
two  railroad  corporations,  by  the  merger 
ot  one  into  the  other,  whereby  the  one  so 
merged  loses  its  corporate  existence. 
Such  merger  works  with  it  a  dissolution, 
destroys  the  actual  identity  of  both,  but 
preserves  the  legal  identity  of  the  latter. 
The  company  so  merged — that  Is,  all  its 
members — pass  Into  and  be*ome  mem- 
bers of  the  company  Into  which  It  is 
merged.  All  its  corporate  privileges  and 
property  become  vested  therein,  and  all 
the  liabilities  of  the  extinct  company  be- 
come chargeable  against  the  corporation 
Into  which  It  Is  merged."  To  the  same 
effect  Is  Beach,  Ry.  g  553.  See,  also,  Lau- 
man  v.  Railroad  Co.,  30  Pa.  St.  42.  In  the 
case  of  Paine  v.  Railroad  Co.,  SI  Ind.  283. 
It  was  held  that  a  railroad  company 
formed  by  the  consolidation  of  two  com- 
panies succeeds  to  all  the  rights  of  each 
of  the  corporations  of  which  it  Is  com- 
posed. Such  new  company  also  assumes 
the  liabilities  of  the  old  companies.  Rail- 
road Co.  V.  Jones,  29  Ind.  465;  Railway 
Co.  V.  Powell.  40  Ind.  37;  Railroad  Co.  v. 
Hendricks,  41  Ind.  48.  We  think  that  the 
new  companies  formed  by  the  consolida- 
tions set  out  in  the  special  finding  of  facts 
In  this  case,  respectively,  succeeded  to  the 
real  estate  in  controversy.  This  being  so, 
It  follows  that  the  record  title  of  the  ap- 
pellees is  perfect. 

The  deed  from  Oppy  to  the  Marlon  & 
Mlssissenewa  Valley  Railroad  Company 
pnrports  to  convey  the  land  therein  de- 
scribed In  fee-simple;  and  in  this  the  case 
before  us  is  distinguished  from  the  case  of 
Railroad  Co.  v.  Geisel,  119  Ind.  77,  21  N.  E. 
Rep.  470,  where  the  deed  released  a  mere 
right  of  way, — an  easement  only.  In  this 
case  the  deed  of  Oppy  conveyed  tbe  fee  of 
the  land  described  in  tbe  complaint  to  the 
Marion  &  Mlssissenewa  Valley  Railroad 
■Company,  and  the  deed  of  the  Columbus, 
Chicago  &  Indiana  Central  Railway  Com- 
pany vested  such  fee  In  the  appellees.  On 
the  trial  of  tbe  cause,  the  appellant  Will- 
iam Casbmsn  offered  to  prove  by  himself 
and  other  witnesses  that  Abraham  Oppy, 
David  Oppy,  and  their  grantees  had  con- 
tlnnonsly  occupied  tbe  land,  and  had 
claimed  and  held  the  same  openly,  notori- 
ously, and  adversely  for  more  than  20 
years  Immediately  preceding  the  com- 
mencement of  this  suit;  but  the  court 
Hustalned  an  objection  to  the  evidence. 
This  ruling  was  assigned  as  a  reason 
tor  a  new  trial.  All  the  parties  to  this 
T.27M.E.no.6— 88 


suit  claim  title  through  Abraham  Oppy. 
It  Is  not  claimed  by  the  appellants  that 
they  have  title  to  the  land  derived  from 
any  source  other  than  by  regular  con  vey- 
ancps  from  David  Oppy,  the  son  of  Abra- 
ham, and  the  possession  taken  and  held 
pursuant  to  such  conveyances.  The  pos- 
session of  a  grantor  is  not  adverse  to  the 
title  of  his  grantee.  Abraham  Oppy,  by 
his  deed  to  the  Marlon  &  Mlssissenewa 
Valley  Railroad  Company,  estopped  him- 
self from  claiming  title  to  the  land  in 
dispute  adverse  to  that  company,  and  bis 
heirs  and  their  grantees  are  likewise  es- 
topped by  tbe  same  deed.  FIte  v.  Doe, 
1  Blackf.  128;  Rowe  v.  Lewis,  .SO  Ind.  163; 
Record  v.  Ketcham,  76  Ind.  4S2;  Ronan  ▼. 
Meyer,  84  Ind.  390.  The  appellants,  claim- 
ing title  as  they  do,  through  the  heirs  ot 
Abraham  Oppy,  are  estopped  by  his  deed 
from  setting  up  an  adverse  title  derived 
from  possession  alone,  as  against  his 
grantee  and  those  claiming  under  It;  and 
for  this  reason  tbe  court  did  not  err  In 
sustaining  an  objection  to  this  offered  tes- 
timony. Some  other  questions,  not  ot 
controlling  influence,  are  presented  and 
argued  by  the  appellants:  but,  after  giv- 
ing them  a  careful  consideration,  we  are 
of  the  opinion  that  tbe  court  did  not  err 
In  the  matters  of  which  complaint  Is 
made.  We  find  no  error  In  the  record  for 
which  the  judgment  ot  the  circuit  court 
should  be  reversed.    Judgment  affirmed. 


Habris  v.  Hows.* 


cm  Ind.  71> 


(Supreme  Court  qf  Indiana.    Hay  16, 1891.) 

APPSAI^-CnRISDIOTIOK  O*  APFBLLATB  COURT. 

An  appeal  from  a  proceeding  sapplement- 
ary  to  execution  on  a  j  ndgment  lor  less  than  $1, 000, 
rendered  in  an  action  for  the  recovery  of  money 
only.  Is  within  the  exclusive  jurisdiction  of  the 
Indiana  appellate  coort,  even  thoush  it  may  inci- 
dentally involve  passing  on  the  validity  of  a  con- 
veyance. 

Appeal  from  circuit  court,  Bartholomew 
county. 

Stanslfkr  <(  Raker,  for  appellant.  J.  C. 
Orr,  tor  appellee.. 

MiLLKR,  J.  This  was  a  proceeding  sup- 
plementary to  execution,  instituted  under 
section  819,  Rev.  St.  1881,  in  aid  of  thecol- 
lection  ot  a  judgment.  We  are  of  the 
opinion  that  the  cause  Is  within  the  ez- 
clusive  jurisdiction  of  tbe  appellate  court. 
The  action  is  "for  the  recovery  of  money 
only,"  and  the  amount  in  controversy  is 
less  than  91,000.  We  do  not  think  that 
the  fact  that  it  may  be  necessary  for  tbe 
court  to  pass  upon  the  validity  of  a  trans- 
fer ot  property,  where  it  incidentally 
arises, is  sufficient  to  deprive  the  appellate 
court  of  jurisdiction.  Baker  y.  Ori>ves, 
(Ind.)  26  N.  E.  Rep.  1076;  Parker  y.  Bank, 
Id.  881.  The  clerk  of  this  court  Is  there, 
fore  directed  to  transfer  this  cause  to  the 
appellate  court  tor  final  determination. 


028  Ind.  lasi 
Indiana  Ins.  C!o.  y.  Hoffman. 

(Supreme  Court  of  Indiana.   May  14, 180L) 
Fma  Insurance— CoNDiTioBS  o*  Folict— LtA- 

BILITIXS. 

A  policy  of  insnrsnce  for  tl,G00on21  differ 
eat  pieces  of  property  gave  an  itemized  statement 

*  Transferred  to  Appellat*  Court;  IS  N.  ■■  lU. 
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of  the  pieces,  with  a  sum  of  money  following 
each  item,  amounting  in  all  to  190,000,  and  de- 
clared that  the  company  only  insured  one-sixtieth 
part  of  each  of  said  sums,  and  that  it  was  only 
liable  for  such  proportion  of  the  loss  as  the 
amount  insured  thereby  bore  to  the  whole  amount 
of  insurance.  The  property  was  damaged  by  fire 
to  the  amount  of  151,000,  the  total  insurance  be- 
ing t€0,000.  Held,  that  the  compaqy  issuing  said 
policy  was  liable  for  one-fortieth  of  the  loss. 

Appeal  from  circuit  conrt,  Marion  coun- 
ty; D.  W.  Howe,  Judge. 

VIbsod  Carter,  for  appellant.  Morris, 
Newberger  &  Curtis,  for  appellee. 

MIM.ER,  .T.  This  was  an  action  brought 
by  the  appellee  against  the  appellant  on  a 
policy  of  Insurance.  The  complaint  alleges 
an  Insurance  by  the  appellee  of  $1,500; 
that  there  was  a  total  Insuranceof  960,000, 
and  a  loss  of  $51,000;  and  claims  the  sp- 
pellant's  pro  rata  share  of  the  loss  was  the 
one-fortieth,  or  $1,275.  The  only  question 
presented  by  the  record  is  as  to  the  sufR 
ciency  of  the  third  paragraph  of  the  an- 
swer. This  paragraph  admits  its  liability 
for$850,butclalmstliatby  the  terms  of  the 
policy  It  has  agreed  that  the  plaintiff 
should  carry  and  maintain  the  full  sum  of 
$90,000 Insurance  on  his  property,  and  that 
it  wuH  to  cover  under  the  policy  sued  on 
one-sixtieth  part  of  $90,000  inearance; 
that  the  plaintiff,  pursuant  to  the  provis- 
ions and  agreements  In  the  policy,  pro- 
cured concurrent  insurance  amounting, 
with  the  one  in  suit,  to  $90,000;  that  aft- 
erwards, aud  before  the  Are,  the  plaintiff, 
without  the  knowledge  and  consent  of  the 
defendant,  canceled  $SU,000  of  the  Insur- 
ance, BO  that  at  Che  time  of  the  fire  there 
was  only  $60,000;  and  that  by  reason  of 
the  reduction  the  plaintiff  became  an  In- 
surer with  the  defendant  for  $30,000.  The 
answer  admits  that  the  loss  was  $51,000, 
and  that  at  the  time  of  the  fire  the  total 
insurance  was  $60,000.  Theappellnnt  con- 
tends that  its  liability  is  fixed  by  the  terms 
of  the  policy  at  the  one-sixtieth  of  the  loss, 
or  $850;  and  the  appellee,  that  its  liabili- 
ty is  for  sacb  proportion  of  the  total 
loss,  $51,000,  as  the  sum  of  $1,600  bears  to 
the  whole  amount  of  insurance  existing  at 
the  time  of  the  fire,  being  the  one-fortieth, 
or  $1,275.  In  that  portion  of  the  policy 
which  is  usually  written  out  there  is  at- 
tached a  printed  sllp.locatlngand  describ- 
ing the  property  insured  as  follows:  "On 
stone  building,  marked 'A' on  plans,  In- 
cludingt<tone  addition  and  stonestairway 
house,  $10,0<K).  On  stone  buIIdlnK  marked 
'B'  on  plan,  including  stone  stairway 
bouse,  $5,000."  Following  these  are  19 
other  similar  items  of  property,  with  cor- 
responding amounts  indicated  on  the 
right,  and  at  the  bottom  the  figures  "$90,- 
000,"  as  the  amount  produced  by  the  ad- 
dition of  these  various  amounts,  and  con- 
taining, in  addition,  the  following  clause: 
"It  is  understood  and  agreed  that  the  In- 
diana Insurance  Company  of  Indianapolis 
covers  under  their  policy  to  which  this 
specification  Is  attached,  and  made  a  part 
thereof,  1-60  part  of  each  of  the  above- 
named  sums,  amounting  in  the  aggre- 
gate to  fifteen  hundred  ($1,500)  dol- 
lars." It  is  also  provided  In  the  condi- 
tion attached  to  the  policy  that,  if  there 
is   otiier    insurance   upon   the    property 


damaged,  the  company  aball  be  liable 
for  only  such  proportion  of  the  loss  or 
damage  as  the  amount  insured  bears  to 
the  whole  amount  Insiired  thereon,  wheth- 
er such  other  insurance  contains  a  similar 
clause  or  not.  It  Is  also  provided  that  in- 
sured shall  have  the  privilege  of  making 
other  Insurance,  without  notice  until  re- 
quired; and  that  the  Insurance  may  be 
termlna  ted  at  any  time  by  either  party. 
It  Is  not  claimed  by  counsel  that  the  poli- 
cy contains  any  provision  that  In  express 
terms  required  the  Insured  to  maintain  in- 
surance in  the  sum  of  $90,000;  but  that 
such  agreement  is  Implied  from  the  state- 
ment of  amounts  set  opposite  the  several 
classes  of  property  in  the  schedule,  which 
aggregate  the  sum  of  $90,000,  and  the  fact 
that  it  is  alleged  in  the  answer  that  he  did 
Insure  the  property  for  the  sum  of  $90,000. 
We  are  unable  to  find  anything  in  the  pol- 
icy that  will  warrant  us  in  putting  this 
construction  upon  the  contract  entered 
Into  by  the  parties.  The  provision  per- 
mitting tlte  Insured  "to  make  other  insur- 
ance, without  notice  until  required,"  and 
the  clause  which  provides  that  the  amount 
of  the  loss  to  be  paid  by  the  appellant 
shall  be  shared  pro  rata  with  all  other  in- 
surance existing  at  the  timeof  tbeloss.are 
inconsistent  with  the  position  maintained 
by  counsel  that  the  insurance  was  to  be 
maintained  at  a  precise  sum. 

The  claim  is  also  made  that  the  cianse 
contained  In  the  slip  attached  to  the  poli- 
cy limits  the  liability  to  the  one-sixtieth 
of  the  loss.  Had  one  company  taken  the 
whole  risk.  It  could  not  well  be  contended 
that  it  would  have  become  liable  for  the 
whole  loss  in  any  event,  but  only  to  the  - 
extent  of  the  sums  named.  So,  a  compa- 
ny covering  one-sixtieth  of  theabove  sums 
does  not  agree  to  pay  one-sixtieth  of  the 
loss,  but  the  loss  to  the  extent  of  one^ix- 
tieth  of  the  sums  named.  By  the  express 
terms  of  the  policy  the  company  agreed  to 
Indemnify  the  insured  to  the  amount  of 
$1,500.  Nothing  in  the  policy  expressly 
limits  tiie  liability  of  thecompany  to  one- 
sixtieth  of  the  loss.  The  amonnts  set  op- 
posite each  of  the  21  items,  which  aggre- 
gate $90,000,  were  probably  intended  to 
represent  the  value  of  the  property  in* 
sured ;  bnt,  whether  so  intended  or  not.  it 
is  evident  the  Insurance  was  distributed  In 
the  proportions  Indicated  by  the  amounts 
set  opposite  each  item,  for  the  purpose  of 
preventing  the  policy  from  being  a  "blank- 
et" policy,  and  to  limit  the  liability  of  the 
company  in  case  of  a  loss  of  a  portion 
only  of  the  property  insnred.  It  is  evi- 
dent that  the  insured  paid  premiums  to 
the  company  on  the  basis  of  a  $1,500  lia- 
bility, to  be  lessened  by  an  apportionment 
by  reason  of  such  other  insurance  as  exist- 
ed at  the  time  of  loss.  Having  paid  for 
full  protection,  he  is  entitled  to  receive  full 
protection,  unless  something  in  the  policy 
plainly  forbids  It;  and  we  find  nothing  In 
the  policy  inconsistent  with  bis  right  tu 
recover  the  one-fortieth  of  the  total  loss. 
In  arriving  at  this  conclusion  we  are  sup- 
ported by  the  decisions  of  the  courts  in 
Hoffman  v.  InsnranceCo.,  (Minn.)  41  N.  W. 
Kep.  67;  Insurance  Co.  v.  Hoffman,  (III.)  24 
N.  E.  Rep.  413;  Hoffman  v.  InsnranceCo., 
38  Fed.  Rep.  487,— in  each  of  which  cases 
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the  acttonH  were  by  the  same  plaintiff  to 
recover  tor  this  same  loss,  and  upon  poli- 
cieB  Bubstantially  lilce  the  one  under  con- 
sideration.   Judgment  affirmed. 


(U>Illd.S5t) 

Lewis  et  aJ.  v.  Oodmaji.1 

(Supreme  Court  tf  Indiana.    Hay  IB,  1801.) 

Appbai.— flBTnnr — Biu.  or  Exceptiosb  — Mas- 

tkb's  Rbport — ^Nbw  Triai.. 

L  A  refusal  to  strike  oat  part  ot  a  bill  of 
portlculais  Is  not  assignable  as  error. 

3.  Where  exceptions  are  oopted  into  the  record 
by  the  clerk,  but  are  not  included  in  the  bill  ot 
exceptions,  they  do  not  become  part  ot  the  record. 

8.  It  is  no  ground  for  rejecting  the  entire 
report  of  a  master  appointed  to  report  on  both  the 
law  and  the  facts  that  he  admitted  some  Improper 
evidence. 

i.  The  admission  of  Improper  evldenoe  by  a 
master  is  not  ((round  for  a  new  trial. 

Appeal  from  circuit  court,  Benton  coun- 
■ty ;  P.  H.  Wakd,  Judge. 

U.  Z.  Wiley,  tor  appellants.  If.  B. 
Walker,  G.  H.  Gray,  and  Wallace  A  Baird, 
for  appellee. 

CoFFBT,  J.  The  appellants  and  the  ap< 
pellee  were  grain  merchants,  engaged  in 
buying  and  shipping  grain,  the  furmer 
doing  business  at  Ambria  and  Talbot, 
Ind.,  and  the  latter  at  La  Fayette,  Ind. 
For  several  years  prior  to  the  commence- 
ment ot  this  suit  the  appellants  had  been 
buying  and  shipping  large  quantities  ot 
gralu  to  the  appellee,  who  was  a  large 
dealer, and  shipped  to  theeastem  and  sea- 
board ma  rliets.  This  action  was  brought 
in  the  Denton  circuit  court  by  the  appellee 
against  the  appellants  to  recover  upon  the 
matters  set  up  in  the  complaint  growing 
out  of  said  business.  The  complaint  is  in 
two  paragraphs.  The  first  paragraph  ot 
the  complaint  alleges,  amongother  things, 
that  from  the  year  1880  to  the  year  1884 
the  appellee  purchased  of  the  appellants  a 
lante  number  ot  car-loads  of  com,  wheat, 
oats,  and  other  grain  to  be  shipped  to  the 
eastern  marlceta;  tbatln  each  case  the  ap- 
peilants  guarantied  thatsald  grain  should 
hold  out  and  correspond,  at  its  destina- 
tion, in  grade,  quantity,  and  quality, 
with  the  grade,  quantity,  and  quality  re- 
ported by  the  appellants  to  the  appellee 
at  the  time  ot  shipment;  that  said  grain, 
at  its  destination,  did  not  hold  out  and 
correspond  in  grade,  quantity,  and  quali- 
ty, but  fell  short  ot  the  reports  of  the  ap- 
pellants to  the  appellee.  A  bill  ot  particu- 
lars is  filed  with  thia  paragraph,  setting 
forth  in  detail  the  quantity  each  car  was 
short  of  the  amount  reported  by  the  ap- 
pellants. The  second  paragraph  is  based 
upon  an  alleged  verbal  contract  tor  the 
sale  of  a  quantity  ot  com  by  the  appel- 
lants to  the  appellee,  alleging  that  the  ap- 
pellants tailed  and  refused  to  deliver  the 
com  sold,  to  the  damage  of  the  appellee. 
The  appellants  moved  the  court  to  strike 
out  part  of  tbe  bill  ot  particulars  filed 
with  the  first  paragraph  ot  the  complaint, 
but  their  motion  was  overruled.  Upon 
the  issues  formed  the  cause  was,  by  agree- 
ment ot  the  parties,  referred  to  Andrew 
Hall,  as  special  master,  to  take  the  evi- 
dence and  make  a  finding  ot  the  tacts  in 
tbe  case,  and  to  state  tbe  accounts  be- 
*Kebearins  denied. 


tween  the  parties.  Tt  was  ordered  that 
his  report  shoald  contain  all  the  evidence 
given  in  tbe  cause,  together  with  all  the 
objections  and  exceptions  made  or  taken 
by  either  party;  and  also  his  finding  ol 
facts  and  a  statement  of  the  accounts  be- 
tween the  parties.  The  master  filed  bis 
report  In  tbe  Benton  circuit  court,  show- 
ing a  balance  due  to  the  appellee  from  the 
appellants,  upon  which  the  court  rendered 
Judgment. 

The  first  question  presented  by  tbe  as- 
signment ot  error  relates  to  the  action  of 
the  circuit  court  in  overruling  the  motion 
ot  the  appellants  to  strike  out  part  of  the 
bill  of  particulars  filed  with  tbe  first  para- 
graph of  the  complaint.  No  available  er- 
ror can  be  predicated  of  the  ruling  ot  the 
circuit  court  in  refusing  to  strike  out  part 
ot  a  pleading.  Owen  v.  Phillips,  78  Ind. 
284:  Lowry  v.  McAlister,  86  Ind.  64S;  Rail- 
road Co.  T.  Kinsey,  87  Ind.  614;  Hoke  v. 
Applegate,  92  lud.  670;  City  ot  Crawfords- 
viUe  V.  Boots,  76  Ind.  82;  Keesling  v.  Wat- 
son,91  Ind. 678;  McFall  v.Sewlng-Macbine 
Co.,  00  Ind.  148;  Losey  v.  Bond,  94  Ind. 
67;  Main  v.  Glnthert,  93  Ind.  180;  Mor. 
ris  V.  Stem,  80  Ind.  227. 

There  is  in  the  record,  copied  by  the 
clerk,  what  purports  to  be  exceptions  filed 
by  the  appellants  to  the  report  of  tbe 
master  commissioner,  but  such  exceptions 
are  not  embraced  in  a  bill  ot  exceptions. 
The  bill  of  exceptions  filed  by  the  appel- 
lants, so  far  as  it  relates  to  this  matter.  Is 
as  follows:  "Be  it  remembered  that  on 
the  6th  day  ot  December,  1888,  it. being  the 
sixteenth  judicial  day  ot  the  November 
term  of  said  court,  the  following  proceed- 
ings were  had  in  said  cause  before  the 
Hon.  Peter  H.  Ward,  sole  judge  ot  said 
court:  The  court  overruled  the  defend- 
ant's exceptions  to  the  master's  report 
heretofore  Hl»d  in  said  cause,  which  ex- 
ceptions heretofore  filed  T«ad  an  folio  ws, 
[here  insert;]  to  which  ruling  ot  the  court 
the  defendants  at  the  time  jointly  and  sev- 
erally excepted."  The  exceptions  to  tha 
report  ot  the  mastercommissioner  are  not 
set  oat  in  and  copied  Into  the  bill  ot  ex- 
ceptions, and  we  have  no  means  of  know- 
ing whether  what  purports  to  be  tbe  ex- 
ceptions, copied  by  tbe  clerk,  is  the  paper 
which  should  fill  the  blank  in  the  bill,  or 
whether  it  Is  a  different  paper.  Kesler  v. 
Myers,  41  Ind.  643;  Board  v.  Karp,  90  Ind. 
286;  Cottrell  v.  Insurance  Co.,  97  Ind. 
811;  Blicsard  r.  Riley.  88  Ind.  800;  Kim- 
ball V.  Loomis,  62  Ind.  201.  Exceptions  to 
the  report  of  a  master  do  not  constitute 
a  part  ot  the  record,  unless  made  so  by  a 
proper  bill  of  exceptions.  Hauscr  v. 
Both,  87  Ind.  89.  The  exceptions  to  tbe 
report  of  the  master  commissioner,  filed 
by  the  defendants,  not  having  been 
brought  into  tbe  record  by  the  necessary 
bin  of  exceptions,  cannot  properly  be  con- 
sidered by  us. 

But,  treating  the  paper  copied  by  the 
clerk  as  the  exceptions  filed  by  the  ap- 
pellants to  the  report  ot  the  master, 
we  think  there  was  no  error  in  overrul- 
ing the  same.  The  exceptions,  assuming 
such  paper  to  be  such,  sought  to  reject 
the  entire  report  on  the  ground  that 
tbe  master  commissioner  had  admitted 
improper  evidence  on  the  hearing  of  tbe 
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caaae.  Soch  report  could  be  rejected  for 
this  reason,  only  upon  the  sround  that 
the  court  was  bound  by  the  conclusion  of 
facts  stated  by  the  commlsBloner;  where- 
as the  report  was  only  adyisory  to  the 
court,  and  It  was  at  pei-fect  liberty  to 
reject  the  conclusions  reached  by  the  mas- 
ter, and,  from  the  legitimate  evidence  In 
the  cause,  state  conclusions  of  its  own. 
Brcmmerman  v.  Jennings,  101  Ind.  253. 
Had  the  appellants  sought  by  their  excep- 
tions to  eliminate  from  the  record  the  im- 
proper evidence  admitted  by  the  master, 
and  sought  an  adjudication  of  the  case  up- 
on the  legitimate  evidence,  a  different 
question  would  have  been  presented;  but 
as  they  sought  to  reject  the  entire  report, 
on  the  ground  that  the  master  ndmitted 
and  reported  illegal  evidence,  there  was 
no  error  in  overruling  such  exceptions. 

It  was  assigned  as  a  reason  for  a  new 
trial  that  the  master  commissioner  erred 
in  admitting  illegal  evidence  nn  the  hear- 
ing of  the  cause.  This  is  not  one  of  the 
statutory  causes  for  a  new  trial.  The  evi- 
dence  in  the  cause  was  reported  to  the 
court,  and  it  was  its  duty  to  consider  the 
same,  and  either  adopt  such  conclusions 
as  were  reached  by  the  master,  or  find 
conclusions  of  its  own  as  the  evidence  re- 
quired. No  question  as  to  the  action  of 
the  master  in  the  admission  of  evidence 
can  be  presented  to  this  court  without  an 
opportunity  afforded  to  the  circuit  court 
to  correct  the  error,  if  any  exists,  in  the 
admission  of  such  evidence.  Following 
the  proper  effort  in  the  circuit  court  to 
correct  such  error,  and  a  i-efusal  of  the 
court  to  grant  the  proper  relief,  the  ac- 
tion of  the  court  would  be  subject  to  re- 
view here;  but  the  action  of  the  master  in 
admitting  evidence  on  the  hearing  of  the 
cause  before  him  cannot  be  assigned  as  a 
reason  for  a  new  trial,  because,  as  we 
have  seen,  where  the  order  of  reference  re- 
quiras  him  to  report  the  evidence,  the 
.cause  is  ultimately  tried  by  the  court,  and 
not  by  the  master  commissioner.  It  is 
also  urged  by  the  appellants  that  the  flnd- 
ing  of  the  master  in  relation  to  a  set-off 
pleaded  by  them  against  the  appellee  is 
not  sustained  by  the  evidence;  but  It  is 
conceded  that  the  evidence  in  relation  to 
the  matters  set  up  in  this  plea  is  conflict- 
ing. Where  the  evidence  is  conflicting, 
this  court  will  nut  disturb  the  finding  of 
the  trial  court.  There  is  no  error  in  the 
record  for  which  the  judgment  should  be 
reversed.    Judgment  affirmed. 


(1  Ind.  A.  298) 

Chicaqo,  St.  L.  &  P.  R.  Co.  v.  Nash. 
lAppellate  Court  oflildicma.    May  2,  1891.) 

RAJLSOA.D  COMFANIBS — StOCK- KILLING — ^Pl.BA.DINa 
— CONTRIunrORT  Negligenck. 

1.  In  ac  action  against  a  railroad  oompany 
for  killin«r  stock,  an  allegation  in  the  complaint 
that  the  Killing  was  "willfully  and  willingly" 
done  is  sufficient  to  show  an  intentional  killing. 

2.  An  allegation  that  the  railroad  company 
ran  its  train  against  plaintiff's  animal  at  a  point 
on  its  line  of  railroad,  and  then  and  there  killed 
said  animal,  suffloiently  cliarges  that  the  animal 
when  killed  was  on  the  railroad  track. 

8.  An  allegation  that  the  animal  was  killed 
at  a  road  crossing  does  not  show  that  the  plain- 
tiff wasguilty  of  contributory  negligence. 

4.  Where  the  owner  ot  a  horse  carefully  con- 


fines it  in  a  well-fenced  inclosore,  and  without 
his  knowledge  or  actual  fault  it  escapes  and 
wanders  to  a  public  railway  crossing,  where  it 
is  negligently  killed  by  a  passing  train,  the  pres- 
ence of  the  horse  on  the  crossing  will  not  be  im- 
puted to  its  owner  as  contributory  negligence, 
though  there  is  no  order  of  the  county  board  per- 
mitting suoh  an  animal  to  run  at  large.  Reikbakd 
and  New,  JJ.,  dissenting. 

Appeal  from  circuit  conrt.  Porter  coun- 
ty; E.'C.  FiuLD,  Judge. 

N.  O.  &  George  E.  Boas,  for  appellant. 
Wood  &  Wood,  (or  appellee. 

Black,  C.  J.  This  was  an  action  brought 
by  the  appellee  against  the  appellant  to 
recover  the  value  of  a  horse  killed  by  the 
latter.  The  complaint  was  In  two  para- 
graphs. The  appellant  demurred  sepa- 
rately to  each  paragraph.  Thedemurrers 
were  overruled,  aiid  these  rulings  are  as- 
signed as  errors.  The  allegations  of  the 
first  paragraph,  reciting  them  in  substance 
so  far  as  is  necessary  to  illustrate  appel- 
lant's objections,  were:  That  the  appel- 
lant, by  its  agents  and  employes,  willfully 
and  willingly  ran  its  morning  passenger 
and  mail  train  and  locomotive  going 
south  at  and  against  the  animal,  at  a 
point  on  its  line  of  railroad  about  one-half 
mile  north-west  ot  the  town  ot  Crown 
Point;  and  then  and  there  said  agents 
and  employes  of  the  appellant  did  willfully 
and  willingly,  with  said  locomotive  and 
train  of  cars  attached  thereto,  strike,  and 
they  did  then  and  thereby  willfully  and 
willingly  kill,  said  animal,  etc.;  which 
point  on  said  railroad  of  contact  and  kill- 
ing was  end  is  in  Center  township  of  Lake 
county,  in  this  state.  It  was  further 
averred  that  the  killing  of  the  animal  was 
without  the  appellee's  fault,  carelessness, 
or  negligence,  and  that  he  did  not  in  any 
way  contribute  to  the  same,  etc.  Counsel 
for  the  appellant  Insist  that  the  allegation 
in  this  paragraph  that  the  appellant's 
servants  "willfully  and  willingly  killed " 
the  animal  was  not  sufficient  to  show  an 
intentional  killing,  and  that,  in  addition 
to  such  an  allegation,  it  was  necessary 
to  allege  that  the  killing  was  wrongful. 
The  word  "willfully,"  inlts  ordinary  uses, 
means  by  design;  on  purpose;  with  set 
purpose;  intentionally;  in  an  obstinate 
manner;  as  being  governed  by  the  will, 
without  regard  to  reason,  or  without 
yielding  to  reason.  The  word "  willingly" 
is  a  weaker  word,  meaning  voluntarily; 
readily;  without  reluctance;  in  the  man- 
ner ot  being  ready  to  do  an  act;  of  free 
choice;  with  one's  free  choice  or  consent; 
with  a  mind  inclined  or  favorably  dis- 
posed to  an  act.  To  say  that  an  act  has 
been  done  willfully  and  willingly  is  to  in- 
dicate that  it  has  been  done  intentionally, 
and  implies  that  the  person  doing  it  knew 
what  he  was  doing,  and  act«d  from  choice 
as  a  free  agent.  Such  an  allegation  is 
inconsistent  with  the  idea  of  accident,  mis- 
take. Inadvertence,  negligence.  It  implies 
that  the  will  was  a  party  to  the  act,  and 
that  the  act  was  done,  not  because  of 
doubt  or  uncertainty  as  to  the  right  or 
proper  course  to  be  pursued,  but  without 
adequate  reasonable  cause.  The  common 
use  of  the  word  "  willfully  "  in  the  English 
language  is  in  a  sense  denoting  with  in- 
tention.   CAM?BeLL,  C.  J..  In  Begina  v. 
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Badger,  •  El.  &  Bl.  137.  Tbe  expression  In 
a  btatnte,  "  ivUUuIIy  hold  over, "  waa  held 
to  Imply  not  only  holding  over  after  the 
term  has  expired,  but  a  holding  over  in 
tbe  absence  of  a  bona  Sde  belief  on  the 
part  of  the  tenant  that  he  is  Jueitifled  by 
the  circumstances  in  so  doing.  Cockburn, 
C.  J.,  In  Swinfen  v.  Bacon,  6  Hurl.  A  N. 
846.  "Willfully,"  in  the  ordinary  sense  In 
which  it  is  used  in  statutes,  means  not 
merely  voluntarily,  but  with  a  bad  pur- 
pose. Com.  y.  Kneeland,  20  Pick.  206-220. 
"A  willful  act,"  in  the  usual  and  ordinary 
sense  of  the  word  "willful,  ""is  one  done  de- 
signedly, intentionally,  or  purposely,  f^ 
contradistingulsbed  from  accident,  inad- 
vertence,' or  absence  of  intention  or  de- 
sign." Com..  V.  Perrier,  3  Phila.  229- 
232.  Willful  misconduct  means  miscon- 
duct to  which  the  will  Is  a  party;  some- 
thing opposed  to  accident  or  negligence. 
Lewis.  V.  Railway,  3  Q.  B.  DIv.  195-206. 
Doing  or  omitting  to  do  a  thing  "  know- 
ingly and  willingly"  Implies  not  only  a 
knowledge  of  the  thing,  but  a  determina- 
tion with  a  bad  purpose  to  do  It  or  to 
omit  doing  it.  Felton  v.  U.  S.,  96  U.  S. 
699.  "The  word  'wlUfnlly'  frequently 
meansmorethanamereintentlon.  •  •  • 
It  sometimes  is  used  to  mean  perverse, 
deliberate  design  and  malice. "  Wales  v. 
Miner,  89  Ind.  118-128.  In  Railway  Co.  v. 
Stnart,  71  Ind.  f<00-608,  Howk,  J.,  uses  tbe 
following  language:  "We  are  clearly  of 
tbe  opinion  that  this  evidence  did  not 
even  tend  to  prove  that  the  appellee's 
horse  was  Injured  by  or  through  the  care- 
lessnens  and  negligence,  and  certainly  not 
willfulness,  of  tbe  agents  or  servants  of 
the  appellant.  •  •  •  And  it  was  not 
carelessness  or  negligence,  much  less  wlll- 
fnlnesB,  on  their  part, "etc.  In  Carter  v. 
Railway  Co.,  98  Ind.  e52-6.')5.  speaking  of  a 
complaint,  it  was  said:  "There  was, 
according  to  the  averments,  that  'some- 
thing more  than  mere  negligence'  which 
evinces  willfulness,  a  purpose  to  Injure. " 
It  Is  true  that  to  entitle  one  to  recover  for 
an  injury  to  which  his  own  negligence  has 
contributed  tbe  injurious  act  must  have 
been  purposely  and  intentionally  commit- 
ted, with  a  design  to  produce  injury:  orlt 
must  hare  been  committed  under  such  cir- 
cnmstances  as  that  its  natural  and  prob- 
able consequences  would  be  to  produce 
injury  to  others.  There  must  hare  been, 
in  such  case,  an  actual  or  a  construct!  vein- 
tent  to  commit  the  injury.  In  a  complaint 
for  sncb  an  injury  there  must  be  language 
which  can  be  construed  as  charging  that 
tbe  person  or  persons  who  did  theinJariouH 
act  bad  an  intent,  either  actual  or  con- 
structive, to  commit  tlielnjury.  Railroad 
etc.,  Co.  V.  Mann,  107  Ind.  89,  7  N.  E.  Rep. 
893.  "There may  be  a  willful  act, in  a  legal 
sense,  without  a  formal  and  direct  inten- 
tion to  kill  or  wound  any  particular  per- 
son. There  may,  in  otherwords,  beacon- 
Btroctive  or  an  implied  intent  without  an 
express  one. "  Palmer  v.  Railroad  Co.,  112 
Ind.  260,  14  N.  E.  Rep.  70.  "As  a  matter 
of  evidence,  proof  that  the  misconduct  of 
tbe  defendant  was  such  as  to  evince  an 
otter  disregard  of  consequences,  so  as  to 
Imply  a  willingness  to  inflict  the  Injury 
complained  of,  may  tend  to  establish  will- 
talnesB  on  the  part  of  tbe    defendant." 


Railroad  Co.  v.  Eaton,  53  Ind.  807.  Tbe 
reports  abound  in  the  expressions  "willful 
Injury;"  "willful  misconduct:"  "Injury 
willfully  Inflicted;"  "willful  or  purposed;" 
"purposely  or  wlllfnlly;"  "willful  tort;" 
"willful  or  intentional  wrong:"  "willful- 
ness, "  etc. ;  and  tbe  word  "  willfully, "  used 
as  in  the  paragraph  of  complaint  under 
consideration,  has  such  an  undei-stood 
and  accepted  meaning  in  pleading  that  by 
its  use  in  such  manner  the  act  in  connec- 
tion with  which  it  Is  used  is  characterized 
as  having  been  intentionally  and  tortious- 
ly  done.  It  is  not  necessary,  in  such  an 
action,  to  use  words  Indicating  an  act 
amounldng  to  a  crime,  or  Importing  act- 
ual malice  towards  the  owner  of  property 
Injured.  This  objection  to  tbe  complaint 
is  not  well  taken.  The  same  may  be  said 
of  the  objection  made  by  the  appellant 
that  the  complaint  does  not  show  that 
the  animal  was  rightfully  on  Its  track.  In 
a  complaint  for  willful  Injury  it  Is  not  nec- 
essary to  show  that  tbe  plaintiff  was 
without  contributory  fault,  or  that  an 
animal  so  injured  was  rightfully  upon  the, 
track.  Town  of  Salem  v.  Goller.  76  Ind. 
291;  Norria  v.  Case!.  90  Ind.  143;  Railroad 
Co.  V.  Orabam,  95  Ind.  286;  Railroad  Co.  v. 
Hedges,  106  Ind.  898,  7  N.  E.  Rep.  801; 
Palmer  V.  Railroad  Co.,  112  Ind.  250, 14  N.  E. 
Rep.  70;  Railway  Co.  v.  Walker,  113  Ind. 
196, 15  N.  E.  Rep.  234;  Hanna  v.  Railroad 
Co.,  119  Ind.  816,  21  N.  E.  Rep.  903. 

It  is  also  contended  that  this  paragraph 
does  not  sufflclently  allege  that  tbe  animal 
was  upon  the  railroad  track.  It  Is  al- 
leged that  the  appellant  ran  its  moving 
passenger  and  mail  train  and  locomotive 
going  south  at  and  against,  etc.,  at  a 
point  on  its  line  of  railroad,  etc.,  which 
point  on  said  railroad  of  contact  and  kill- 
ing was,  etc.  We  think  this  was  suffi- 
cient. There  was  no  error  in  overruling 
tbe  demurrer  to  the  first  paragraph. 

In  the  second  paragraph  it  was  alleged 
that  the  appellant,  by  its  agents  and  em- 
ployes running  and  operating  its  moving 
passenger  train  going  east  on,  etc.,  by  tbe 
locomotive  and  cars  attached  thereto, 
ran  against,  over,  and  killed  the  animal, 
etc.;  that  said  agents  and  employes  as 
aforesaid  carelessly  and  negligently  ran 
said  locomotive  and  cars  over  and  killed 
the  said  animal,  without  any  fault  or 
want  of  care  by  the  appellee,  and  he  did 
not  contribute  to  said  injury;  that  said 
animal  was  killed  at  a  road  crossing,  and 
she  was  in  plain  view  of  the  engineer  on 
said  track  for  more  than  one-halt  a  mile; 
and  he,  knowing  that  said  animal  was 
on  the  railroad,  did  not  give  any  alarm  of 
the  whistle  or  any  danger  signal  to 
frighten  said  animal  from  the  track,  and 
did  not  slacken  the  speed  of  his  train,  but 
ran  against  her  at  full  speed,  and  killed 
her,  etc.  It  Is  Insisted  by  tbe  appellant 
that  the  specific  allegations  of  this  para- 
graph overcome  the  general  allegations  of 
negligence  of  tbe  appellant  and  freedom 
from  fault  on  the  part  of  tbe  appellee.  It 
Is  contended  that  the  specific  allegations 
admit,  as  a  fair  Inference  therefrom,  that 
tbe  appellee's  fault  contributed  t:o  tbe  kill- 
ing of  the  animal,  and  fail  to  show  facts 
constituting  negligence  on  tbe  part  of  tbe 
appellant.    It  is  argued  that  tbe  aUega- 
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tlon  that  the  animal  was  killed  at  a  road 
crossing  shows  that  the  appellee  was 
KDilty  ot  contributory  negllKence.  It  was 
not  impossible  for  the  animal  to  be  at  a 
road  crossing  without  the  fault  of  the  ap- 
pellee; and  be  alleged  that  he  was  with 
out  fault  or  want  of  care,  and  did  not  con- 
tribute  to  tbe  injury.  Counsel  have  quot- 
ed a  well-expressed  statement  of  the  law 
as  established  In  this  state,  from  the 
opinion  In  Hanna  v.  Railroad  Co.,  119  Ind. 
81K,  21  N.  £.  Kep.  908,  concerning  the  con- 
tributory negligence  of  owners  of  animals 
who  abandon  them  to  the  hazard  of  be- 
ing injured  on  a  railroad  crossing  by  per- 
mitting them  to  roam  at  large  in  the  vi- 
cinity of  such  a  place;  but  that  statement 
was  made  in  commenting  upon  tbe  evi- 
dence, and  not  in  reference  to  n  complaint. 
In  such  a  pleading  the  allegation  that  the 
plaintiff  was  without  fault,  like  the  gen- 
eral arerment  of  negligence  on  tbe  part  o( 
the  defendant,  has  a  technical  signifi- 
cance, and  admits  proof  of  any  fact  tend- 
ing to  show  its  truth.  Town  of  Salem  v. 
,  Goller,  76  Ind.  291.  In  that  case,— an  ac- 
tion to  recover  for  a  personal  injury  re- 
ceived by  falling  from  a  sidewalk  into  an 
open  cellar, — ^the  iact  that  the  complaint 
showed  that  the  plaintiff  was  blind  was 
not  allowed  to  overcometbe  general  aver- 
ment that  be  was  without  fault  or  negli- 
gence. An  Inference  of  contributory  negli- 
gence on  the  part  ot  the  appellee  does  not 
arise  as  a  necessary  legal  conclusion  from 
the  mere  fact  that  the  animal  was  upon  a 
railroad  crossing,  and  the  averment  of 
that  fact  In  the  complaint  is  not  inconsist- 
ent with  the  general  allegation  that  the 
appellee  was  without  fault,  and  does  not 
oi'ercDme  Its  effectiveness  aa  a  material 
allegation  of  the  pleading.  Railway  Co. 
V.  Wright,  80  Ind.  182;  Railway  Co.  v. 
Head,  Id.  117:  Wilson  v.  Trafalgar,  etc., 
Co.,  83  Ind.  32A;  Railway  Co.  v.  Branna- 
gan,  75  Ind.  490;  Rogers  v.  Overton.  87 
Ind.  410.  The  general  averment  that  the 
plaintiff  was  without  fault  is  sufilcicnt, 
unless  tbe  facts  specially  pleaded  clearly 
show  that  he  was  chargeable  with  con- 
tributory negligence.  Railway  Co.  v. 
Walker,  118  Ind.  196, 15  N.  £.  Rep.  284.  If 
the  specific  allegations  unnecessarily  add- 
ed to  the  general  averments  in-  this  para- 
graph would  not  be  sufflclent  of  them- 
selves to  show  that  the  injury  was  occa- 
sioned by  the  appellant's  negligence,  (aa 
to  which  we  make  no  particular  examina- 
tion and  express  no  opinion.)  they  do  not 
show  the  contrary  necessarily.  If  not  full 
enongh  of  themselves,  they  are  not  Incom- 
patible with  the  general  allegation  of  neg- 
ligence, which  Is  Itself  sufflclent.  Bnyce  v. 
Fitzpatrick.  80  Ind.  626;  Railway  Co.  v. 
Jones,  108  Ind.  551,  9  N.  E.  Rep.  476;  Ham- 
mond V.  Schweitzer,  112  Ind.  246,  18  N.  E. 
Rep.  869;  Railway  Co.  v.  Walker.  113  Ind. 
196, 15  N.  E.  Rep.  284. 

Tbe  appellant's  counsel  earnestly  and 
forcibly  contend  that  tbe  verdict  is  not 
sustained  by  sufficient  evidence.  There 
certainly  was  evidence  tending  to  prove 
want  of  ordinary  care  ou  the  part  uf  the 
employes  of  the  appellant  upon  tbe  loco- 
motive. There  was  evidence  that  it  was 
a  clear,  bright  day;  that  at  the  distance 
ot  half  a  mile  or  more  before  they  reached 


the  crossing,  and  while  passing  over  that 
Interval,  they  might  have  seen  the  animal 
plainly.  In  the  immediate  vicinity  ot  the 
railroad  crossing,  grazing  and  approach- 
ing the  crossing:  and  that  tor  thedlstance 
of  80  rods  they  might  have  seen  the  ani- 
mal distinctly,  in  the  place  and  position 
ot  danger  in  which  ahe  was  struck;  and 
yet  they  did  not  give  the  uttual  alarms  or 
stock  signals  to  frighten  her  away.  Tbe 
engineer  testified  that  he  was  looking 
Btralgb t  ahead ;  that  he  did  not  see  the 
animal  until  tbe  train  was  about  100  feet 
from  tbe  crossing;  that  the  first  intima- 
tion he  had  was  the  fireman  saying, 
"Look  out  f3r  the  horser'and  that  be 
then  put  on  the  air-brake.  Tbe  fireman 
was  not  a  witness.  We  cannot  say  that 
the  evidence  did  not  authorize  a  finding  of 
want  of  ordinary  care  on  the  part  ot  the 
appellant.  But  counsel  for  appellant  In- 
sist that,  as  It  appeared  that  the  animal 
was  killed  upon  a  public  crossing,  there 
could  be  no  recovery  except  for  a  willful 
killing;  that  the  animal  was  shown  to  be 
a  trespasser  upon  appellant's  right  of 
way;  and  that,  therefore,  its  owner,  the 
appellee,  was  chargeable  with  contribu- 
tory negligence.  Connsel  say  that  the  su- 
preme court  of  this  state  "has  often  and 
uniformly  held  that  if  the  owner  of  stock 
permits  it  to  run  at  large,  and  It  is  Injured 
upon  a  highway  crossing,  be  cannot  re- 
cover, even  tbongh  tbe  railroad  company 
is  guilty  of  negligence  in  the  infiiction  of 
the  injury."  And  connsel  ask:  "Should 
the  rule  be  different  when  the  animal  es- 
capes from  the  owner?"  There  waa  no 
evidence  of  an  order  ot  the  board  ot  conn- 
ty commissioners  allowing  animals  to  run 
at  large.  Tbe  evidence  showed  that  on 
the  morning  ot  the  day  on  which  the  ani- 
mal was  killed  tbe  appellee  leit  her  at  bla 
home,  about  20  rods  from  the  railroad,  in 
a  yard  inclosed  with  a  good  fence,  where 
he  had  been  keeping  her  for  a  week  or  two, 
she  being  heavy  with  foal;  and  that  abe 
was  killed  about  half  past  10  o'clock  In 
the  forenoou.  The  question  is  presented, 
whether  tbe  owner  of  a  domestic  animal, 
which  has  escaped  from  a  well-fenced  in- 
dosure,  where  he  has  confined  it,  and 
which  has  strayed  to  a  railway  track  at 
a  public  crossing,  and  which  has  there 
been  killed  by  a  passing  train  through  the 
negligence  ot  the  employes  of  the  railway 
company  managing  the  train,  can  recover 
for  such  injury,  no  order  ot  the  county 
board  allowing  such  an  animal  to  run  at 
large  being  shown.  There  has  been  lack 
of  harmony  between  the  decisions  upon 
this  subject  In  different  jurisdictions.  Al- 
thongb  there  may  be  found  In  the  opin- 
ions of  judges  In  this  state  fUcta  which 
favor  the  view  that  in  nuch  case  tbe  own- 
er cannot  recover,  we  du  not  find  that  any 
case  has  t>een'  decided  upon  such  theory. 
It  has  been  decided  many  times  that  the 
common-law  obligation  ot  the  owner  ot 
domestic  animals  not  to  suffer  them  to 
run  at  large  is  in  force  in  this  state,  where 
there  is  no  order  of  the  board  of  county 
commissioners  allowing  such  animals  to 
run  at  large.  It  has  often  been  held  that 
where  the  owner  of  such  animals  permits 
them  to  run  at  large  In  ihe  vicinity  of  a 
public  railway  crossing  bis  negligence  In 
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80  doing  will  beimpated  aacontribntory 
tanlt,  and  will  prevent  recovery  by  bim 
tor  in]ury  to  tbe  animals  by  passing 
trains,  unless  the  Injury  be  willfat.  The 
decisions  of  courts  of  other  states  holding 
the  owner  ot  animuls  chargeable  with 
Contributory  fault  becanseoi  their  pres- 
ence  on  a  public  railway  crossing,  though 
be  had  used  reasonable  care  and  exercised 
reasonable  diligence  to  Iceep  the  animals 
upon  his  own  premises  In  a  properly 
fenced  inclosnre,  from  which  they  had  es- 
caped without  his  knowledge  or  consent, 
have  been  referred  to  with  approval  by 
judges  of  this  state.  Also  It  has  been  said 
to  be  doubtful  as  to  whether  the  owner 
has  a  right:  to  recover  in  such  a  case  for 
negligent  Injury.  But  tbe  decisions  In  this 
state  have  proceeded  upon  some  other 
grounds.  We  think  it  may  be  said  to  be 
the  law  in  this  state  that  when  an  order 
of  tbe  board  of  county  commissioners 
authorizes  the  animal  to  rau  at  large  the 
owner  is  not  prevented  from  recovering 
for  negligent  Injury  to  the  animal  at  a 
public  railway  crf>ssing  by  the  mere  fact 
that  he  permitted  it  to  run  at  large. 
That  will  not  be  Imputed  as  contributory 
fault.  To  preclude  recovery  he  must  have 
been  at  fault,  and,  being  authorised  to 
turn  out  his  animal  to  run  at  large,  the 
mere  fact  that  the  animal  has  gone  unat- 
tended to  a  railway  crossing  will  not  con- 
stitute negligence  in  the  owner.  But  if  be 
voluntarily,  carelessly,  and  rashly  permit 
ft  to  roam  at  large  unattended  in  the  vi- 
cinity of  the  railroad,  where  the  railroad 
company  cannot  be  required  to  fence  in  its 
track,  he  will  be  chargeable  with  contrib- 
utory negligence,  notwithstanding  the  ex- 
istence of  such  an  order  of  the  county 
board,  it  the  animal  be  killed  at  such  a 
place  on  the  railroad  track  by  the  negli- 
gent management  ot  a  train  passing 
thereon.  The  mere  act  ot  the  animal  is 
not  imputed  to  its  owner  as  contributory 
negligence  in  such  a  case.  He  is  chargea- 
ble with  actual  fault.  If  there  be  no  such 
order  of  the  county  board,  it  will  be  the 
owner's  own  fault  it  he  voluntarily  permit 
his  animal  to  run  at  large  unattended, 
whether  It  be  to  room  in  the  vicinity  ot  a 
railroad  or  elsewhere;  audit  the  animal 
so  tnmed  out  to  run  at  large  wander  to  a 
railway  crossing  upon  a  highway,  and  be 
there  injured  by  a  passing  train,  the  own- 
er's fault  in  turning  it  out  to  run  at  large 
will  prevent  recovery  by  him  for  the  in- 
jury, unless  It  has  been  inflicted  through 
the  actual  or  implied  willfulness  ot  the 
afl:ent8  orpinployes  ot  the  railroad  com- 
pany in  the  management  of  the  train. 
Whether  thRre  be  such  an  order  of  the 
county  board  or  not,  If  the  owner  ot  a  do- 
mestic animal  carefully  confine  it  In  a  well- 
fenced  inclosnre  or  other  prf)perly  secured 
place,  and  without  his  knowledge  or  actu- 
al fault  the  animal  escape  ^therefrom,  and 
wander  nnatteoded  to  a  public  railway 
crossing,  and  be  there  injured  by  a  pasiiing 
train,  through  want  of  ordinary  care  on 
the  part  of  the  agents  or  employes  ot  the 
railway  company  in  the  management  ot 
the  train,'  the  presence  of  the  animal  npun 
the  crossing  will  not  be  imputed  to  Its 
owner  as  his  contributory  fault,  and  he 
may  recover  of  the  railroad  company  for 


his  loss.  In  such  case  tbe  animal  loiter- 
ing upon  the  track  at  a  public  crossing  is 
no  more  a  trespasser  than  is  the  animal  In 
the  ease  where  the  owner,  under  authori- 
ty ot  an  order  ot  the  county  board,  has 
turned  it  out  to  run  at  large,  and  it  wan- 
ders to  anil  loiters  upon  thecroising  with- 
out his  fault.  The  railroad  company  has 
not  the  exclusive  right  to  tbe  possession 
of  a  public  crossing.  It  has  the  right  of 
passage,  and  it  may  drive  or  frighten  the 
animal  from  its  track;  but  in  doing  so  it 
Is  not  relieved  from  the  obligation  to  ex- 
ercise ordinary  care.  Tbe  company  is  not 
bound  to  undergo  an  unreasonable  delay 
which  will  prevent  the  making  of  connec- 
tions or  the  keeping  ot  schedule  time,  or 
to  risk  the  danger  ot  collision  between  Its 
trains.  It  is  simply  bound  to  deal  with 
the  animal  with  reasonable  cai^e.  The 
paramount  duty  ot  the  railroad  company 
is  towards  its  passengers.  It  also  should 
be  held  to  reasonable  care  concerning  ani- 
mals which  may  be  upon  its  crossing 
without  fault  on  the  part  of  their  owners. 
It  cannot  be  said  that  It  owes  no  duty 
whatever  In  such  case  other  than  not  to 
wiUrully  injure  property.  These  rules  are 
reasonable  and  fair,  both  to  the  railroad 
company  and  to  the  owners  ot  injured  an- 
imals. They  do  not  unreasonably  inter- 
fere with  the  transaction  of  the  bnsiness 
ot  the  company.  They  tend  to  secure  care 
and  diligence  on  the  part  of  tbe  owner 
of  animals,  and  to  promote  the  safety  ot 
passengers  and  railway  employes  engaged 
in  the  running  of  trains.  They  are  in  har- 
mony with  the  tendency  ot  the  decisions 
in  roanyotherjurisdictlonB.  Whether  they 
be  based  upon  the  wisest  consideration  ot 
the  relative  rights  and  duties  ot  railroad 
companies  and  the  owners  ot  domestic  ani- 
mals or  not,  we  are  bound  to  state  the 
law  as  we  find  it;  and  that  such  is  the 
law  in  this  state  on  this  suiiject  we  think 
mast  be  concluded  from  a  careful  examin- 
ation ot  the  decisions.  Railroad  Co.  v. 
Shriner,  6  Ind.  141;  Railroad  Co.  v.  Kin- 
ney, 8  Ind.  402;  Railroad  Co.  v.  Caldwell, 
9  Ind.  397;  Railway  Co.  v.  Gapen,  10  Ind. 
292;  Knight  v.  Railway  Co.,  24  Ind.  402; 
Railroad  Co.  v.  McClure,  26  Ind.  370;  Rail- 
road Co.  V.  Fisher,  27  Ind. 96;  Railroad  Co. 
v.  Barter.  38  Ind.  557-;  Railroad  Co,  v. 
Huber,42  Ind.  173;  Railroad  Co.  v.  Adams, 
43  Ind.  402;  Railroad  Co.  v.  Hamilton,  44 
Ind.  76;  Pennsylvania  Co.  v.  Krlck,  47  Ind. 
868;  Railroad  Co.  v.  Underbill;  48  Ind.  3K9; 
Railroad  Co.  v.  Street,  50  Ind.  225;  Rail- 
road Co.  V.  Caudle,  60  Ind.  112;  Railway 
Co.  V.  Stuart,  71  Ind.  500;  Railway  Co.  v. 
Nice,  99  Ind.  152;  Rallwey  Co.  v.  Hilta- 
haner.  Id.  486;  Lyons  v.  Railroad  Co.,  101 
Ind.  419;  Hanna  v.  Railroad  Co.,  119  Ind. 
316,  21  N.E.Rep.903;  Railway  Co.  v.  Green, 
120  Ind.  867,22  N.  E.  Rep.  327:  Railway 
Co.  V.  Stanley,  ante.  316,  (at  this  term  ot 
this  court.)  Under  the  clrcumBtances  dis- 
closed b.y  the  evidence  it  was  the  duty  ot 
appellant's  servants  upon  the  locomotive 
to  have  seen  the  animal  atsuch  a  dlntance 
'  that  they  could  have  made  eflorts  calcu- 
lated to  cause  it  to  remove  from  its  ex- 
posed position.  Proper  regard  for  the 
safety  ot  human  lite,  and  proper  consider- 
ation for  the  interests  of  others,  forbid 
that   persons  so   occupied  under  circum- 
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stance*  such  as  are  shown  In  this  case 
shall  be  so  inattentive  as  to  be  wholly  an- 
aware  of  the  presence  ot  such  an  obstruc- 
tion upon  the  track  until  the  locomotive 
has  approached  bo  near  to  It,  or  bo  care- 
less and  indifferent  as  to  make  no  effort 
whatever  to  clear  the  track  an'd  save  the 
endangered  property  of  otliersso  situated. 
It  the  animal  had  been  Been  it  would  have 
been  the  duty  of  appellant's  servants  to 
have  made  a  reasonable  effort  to  cause  it 
to  get  out  of  the  way,  and  to  avoid  a  col- 
lision with  It.  If  there  was  no  excuse  for 
not  seeing  the  animal,  there  was  no  cx- 
cose  for  not  making  some  effort  to  cause 
it  to  leave  the  track;  and  the  fact  that 
the  animal  was  not  seen  cannot  exonerate 
the  appellant  from  responsibility  for  the 
failure  to  makesuch  an  effort.  Such  failure 
was  a  violation  of  duty.  If  It  was  noth- 
ing more  than  negligence,  still  the  appel- 
lont  must  be  hold  responsible  for  the  con- 
sequent injury,  there  being  no  contribu- 
tory negligence  on  the  part  of  the  appellee. 
The  court  did  not  err  In  overruling  a  mo- 
tion for  a  new  trial.  The  judgment  is  af- 
firmed, with  costs. 

Reinbard,  J.,  {dtasentln/c.)  I  cannot 
agree  with  the  opinion  of  the  majority  in 
Its  view  of  the  law  in  relation  to  contrib- 
utory negligence.  We  all  agree  that  where 
no  order  of  the  board  of  commissioners  is 
shown  by  which  stock  is  permitted  to  run 
at  large  the  common  law  prevails  as  to 
owners  keeping  up  their  sto(!k;  and  the 
only  question  is,  to  what  extent  will  the 
rales  of  thecommon  lawhold  a  man  guilty 
of  negligence  who  fails  to  keep  his  domes- 
tic animals  In  his  own  inclosure?  Conced- 
ing that  the  appellant  was  negligent  in 
that  its  servants  who  were  operating  the 
train  did  not  see  the  animal  in  time  to  take 
the  proper  precautions  against  running 
against  it,  the  question  still  remains,  was 
the  animal  rigiuiully  upon  the  appellant's 
railroad  track,  or  was  it  a  mere  trespasser? 
If  a  trespasser,  what  amount  of  care  and 
precaution  was  the  appellant  required  to 
exercise  towards  it?  It  will  not  do  to  say 
the  animal  was  a  trespasser,  but  its  owner 
was  free  from  fault.  If  the  acts  of  the 
animal  were  such  as  to  make  it  a  tres- 
passing animal,  th^  responsibility  for  such 
acts  are  Imputed  to  the  owner,  and  he  Is 
held  liable  for  them.  At  common  law,  the 
owner  of  animals  is  compelled  to  keep 
them  at  home.  If  they  break  out  and  en- 
ter upon  the  lands  of  another,  doing  in- 
jury, he  is  liable  in  damages.  Stone  v. 
Kopka,  100  Ind.  458;  Williams  v.  Railroad 
Co.,  5  Ind.  Ill ;  Railroad  Co.  v.  Shriner,  6 
Ind.  141;  Pago  ▼.  Hollingsworth,  7  Ind. 
317;  Railroad  Co.  v.  Kinney,  8  Ind.  402; 
Myers  v.  Dodd,  »  Ind.  290;  Railroad  Co.  v. 
McClure,  26Ind.  370 :  Railroad  Co.  v.  Fisher, 
27  lud.  aO;  Railroad  Co.  v.  Barter,  88  Ind. 
557;  Railroad  Co.  v.  Huber,  42  Ind.  173; 
Railroad  Co.  V.  Adams,  43  Ind.  402;  Rail- 
way  Co.  ▼.  Stuart,  71  Ind.  50O;  see  note 
In  10  Ind.  pp.  292,  293,  citing  decisions 
under  common  law.  It,  then,  such  ani- 
mals become  trespassers  when  they  en- 
ter upon  the  lands  of  another,  without 
reference  to  the  quality  of  the  fences 
through  which  they  pass,  as  decided  in 
Stone  V.  Kopka,  supra,  they  are  no  less 


trespassers  when  they  enter  upon  the 
lands  of  a  railroad  company  used  for  a 
railroad  track.  But  it  appears  some  dis- 
tinction is  sought  to  be  made  between  dif- 
ferent kinds  of  trespassing  animals,  clearly 
Implying  that  railroad  companies  will  ba 
required  to  exercise  one  kind  of  care  and 
diligence  towards  one  class  of  such  tres> 
passing  animals,  and  another  kind  to- 
wards another  class.  If  the  rule  Is  to  be 
established  that  in'  all  cases  the  question 
as  to  whether  the  animal  is  to  be  consid- 
ered such  a  trespasser  aa  will  hold  its 
owner  guilty  of  contributory  negligence 
or  not  depends  apon  whether  It  is  at  large 
with  the  consent  of  the  owner,  then  will 
such  companies  be  required  in  each  case  to 
know  the  circumstances  under  which  the 
animal  happened  to  be  there, — whether  by 
the  sufferance  of  its  keeper,  or  as  the  re- 
sult purely  of  Its  own  breacny  and  rogu- 
ish propensities.  In  otherwords,  the  com- 
pany or  its  servants  will  be  held  to  know 
at  their  peril  whether  the  animal  is  a  tres- 
passer by  consent  ot  its  owner  or  a  tres- 
passer upon  its  own  responRlbility.  I 
freely  concede  that  there  is  a  conflict  la  the 
authorltiesoutsideof  thecourtsot  Indiana 
upon  the  deflnltion  ot  the  common-law 
rules,  and  as  to  how  far  the  owners  of 
domestic  animals  are  responsible  tor  their 
being  at  large.  I  believe  it  will  be  found, 
however,  that  many  of  the  cases  holding 
to  the  view  expressed  In  the  opinion  of  the 
majority  are  In  states  where  the  doctrine 
of  comparatlvenegllgenceprevails. — a  doc- 
trine which  Hnds  no  place  in  the  law  ot 
our  state.  Rut,  whatever  maybe  the  rule 
In  other  states,  I  nm  fully  persuaded  that 
there  is  no  uncertainty  in  the  decisions  in 
Indiana,  excepting,  perhaps,  some  of  the 
older  cases:  and  1  believe  that,  upon'  ex- 
amination, many  of  the  cases  cited  in  the 
majority  opinion  will  be  found  to  sustain 
the  doctrine  to  which  I  refer.  In  other 
words,  I  believe  it  Is  the  settled  common 
law  of  Indiana  that,  in  the  absence  of  an 
order  made  by  the  county  comraissinnerB 
allowing  stock  to  run  at  large,  the  owner 
Is  compelled  to  keep  his  animals  in  his  own 
Inclosure;  and,  if  they  escape,  and  enter 
upon  the  lands  of  another,  they  are  tres- 
passers, and  hels  held  to  be  a  wrong-doer; 
and,  if  they  stray  upon  a  railroad  track, 
and  are  killed  or  injured  at  a  place  where 
the  company  is  not  bound  to  fence,  the 
owner  is  charged  with  contributory  neg- 
ligence, and  cannot  recover,  even  if  the 
killing  or  injuring  was  negligent,  and  can 
recover  only  it  the  killing  or  injuring  was 
willful.  Whether  this  law  is  reasonable 
or  not  is  not  now  the  question.  If  it  is  so 
declared  we  are  bound  by  it  antil  it  la 
overruled  by  the  supreme  court.  In  Rail- 
road Co.  V.  Shriner,  6  Ind.  141,  the  court 
say:  "The  common  law  imposes  on  the 
owner  of  domestic  animals  the  duty  of 
keeping  them  on  his  own  lands,  or  within 
incloBures,  and  he  becomes  a  wrong-doer 
if  any  of  them  escape  or  stray  oft  upon  the 
lands  of  another.  8  Bl.  Comm.  209,  210; 
Wells  V.  Howell,  19  Johns.  SftR.  This,  as  « 
general  rule,  prevails  in  Indiana,  and  may 
beheld  applicable  to  the  facts  of  this  case. 
If  it  be  said  that  the  question  was  not 
properly  before  the  coart  in  that  case,  as 
the  facts  showed  that  the  owner  permitted 
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the  animal  to  go  at  lar^e,  then  let  os  turn 
to  a  later  decision.  In  the  case  u(  Railway 
Co.  T.  Stuart,  71  Ind.  500,  the  action  was  tor 
the  negligent  .killing  by  the  appellant  ot 
the  appellee's  horse,  which  entered  upon 
the  track  at  a  point  where  the  company 
was  not  bound  to  fence.  The  complaint 
charged  in  expreBs  terms  that  the  horse  was 
on  the  tracts,  without  the  owner's  fault, 
when  it  was  Icilled.  This  averment  was, 
therefore,  one  of  the  issues  in  the  case. 
In  the  conrt  below  there  was  a  trial 
and  finding  foe  the  owner  of  the  horse, 
assessing  his  damages  at  the  value  there- 
of. From  the  judgment  of  the  lower  court 
the  railroad  company  appealed,  and  the 
supreme  court,  in  passing  upon  the  suffl- 
Giency  of  the  evidence  to  sustain  the  find- 
ing, made  a  clear  enunciation  of  the  com- 
mou-law  rule  in  Indiana.  It  cited  approv- 
ingly the  cases  of  this  and  other  states 
where  that  doctrine  has  been  before  de- 
clared, and  proceeded  to  state  further: 
"It  most  be  assumed,  therefore,  that  at 
the  time  and  place  where  the  appellee's 
horee  was  injured,  the  common-law  rale 
prevailed,  and  that  the  horse  was  then  and 
there  trespassing  upon  the  track  of  the 
appellant's  railroad.  This  is  so,  as  it 
seems  to  us,  eveu  tboiigb  It  appeared  that 
the  Hppeltee  bad  used  reasonable  care  and 
dnigeoee  to  keep  bis  borse  upon  hts  owu 
groandaand  within  bis  own  inciosure,  and 
that  tbe  borse  bad  escaped  therefrom 
without  bla  knowledge  or  consent. "  The 
conrt  goes  on  then  to  review  the  cases, 
saying  at  tbe  conclusion  of  snch  review 
that  it  was  not  necessary  that  it  should 
indorse  or  approve  of  the  statements  ot 
the  law  enunciated  in  tbe  cases  decided  by 
tbe  conrts  ot  other  states,  some  ot  which 
It  had  quoted.  But  it  nowhere  appears 
in  the  opinion  that  the  court  did  not  fully 
indorse  and  approve  the  statement  it  had 
Itselt  framed,  in  which  it  bad  clearly  set 
forth  tiie  rule  of  law  as  we  have  quoted 
it  above  in  italics,  or  that  it  had  made 
that  statement  with  any  sort  of  mental 
reservation  whatever.  On  the  other  hand, 
audas  if  tbe  court  desired  to  place  beyond 
further  controversy  what  it  had  decided 
upon  this  point,  it  informs  us  that  "the 
appellee's  horse  bad  escaped  from  his  in- 
ciosure. and  was  trespasslug  on  the  track 
of  appellant's  road.  In  this  state  of  the 
case  tbe  appellant  certainly  owed  no  such 
duty  to  the  appellee  as  required  the  stop- 
page of  its  train,  in  violation  of  Its  duty 
to  Its  passengers,  and  that  its  employes 
in  GliHrgp  of  tbe  train  should  go  forward 
and  carefully  lead  or  drive  the  horse  from 
the  track  of  Its  road. "  It  will  not  do  to 
say  that  tbe  caBe  turned  upon  the  question 
of  negligence  on  the  part  of  the  company 
or  its  servants.  Negligence  was  one  of  the 
questions.  It  Is  true;  but  contributory 
negligence  was  another  question,  and  the 
case  hinged  as  much  upon  one  as  upon 
the  other  ot  these  points,  and  could  not 
have  been  intelligently  decided  by  ignor- 
ing either.  We  think,  also,  that  in  several 
of  the  other  cases  cited  in  the  opinion  of 
tbe  majority  tbe  doctrine  here  contended 
for  is  tacitly  recognized,  If  not  distinctly 
enunciated,  and  I  do  not  believe  any  can 
be  found  where  a  doctrine  similar  to  that 
set  up  in  tbe  opinion  of  the  majority  has 


been  declared  to  be  the  law  in  Indiana. 
Until  that  is  done,  however,  this  court  is 
in  duty  bound  to  accept  tbe  decisions  of 
the  highest  tribunal  as  tbe  established 
law  ot  the  state.  In  the  case  of  Railway 
Co.  V.  Stanley,  ante,  816,  (decided  by  this 
court  April  14,1891,)  it  was  said:  "It  was 
the  duty,  then,  of  the  appellee  to  keep  bis 
stock  In  his  own  Inciosure,  and,  failing  to 
do  so.  he  became  a  wrong-doer;  and  the 
fact,  if  It  be  a  fact,  that  he  had  used  rea- 
sonable care  and  diligence  to  keep  his 
mule  on  his  own  premises,  and  that  the 
mule  bad  escaped  therefrom  without  hia 
knowledge  or  consent,  does  not  excuse  tbe 
appellee."  The  decision  in  that  case  was 
concurred  in  by  the  full  bench;  and,  if  the 
rule  now  enunciated  by  tlie  majority  is 
the  true  one,  the  statement  of  law  above 
quoted  was  radically  wrong,  and  dia- 
metrically at  variance  with  that  of  the 
principal  opinion.  It  may  not  be  unprofit- 
able to  remark  that  by  some  ot  the  recent 
text-writers  Indiana  is  (dassed  with  those 
'states  where  the  common-law  rule  pre- 
vails. Shear.  &  R.  Neg.  §  418.  To  my  mind 
there  is  a  clear  distinction  between  the 
case  ot  an  animal  which  Is  at  large  by 
virtue  of  an  order  of  tbe  board  ot  commis- 
sioners and  one  where  no  such  order  has 
been  made.  In  the  former  case  the  order 
is  a  matter  of  record,  of  which  the  world 
is  bound  to  take  notice;  while  In  any  oth- 
er case  of  an  animal  at  large  the  public 
cannot  be  presumed  to  know  in  what 
manner  it  escaped,  Oi  how  it  came  to  be 
upon  tbe  track.  Thus,  in  cases  where  such 
an  order  is  In  existence,  it  becomes  tbe 
duty  of  the  servants  and  employes  ot  a 
railroad  company  to  be  on  the  alert  at 
crossings  and  other  places  not  fenced, 
and  to  exercise  a  higher  degree  of  care  in 
ascertaining  the  presence  of  animals  at 
such  places,  the  presumption  being  all  tbe 
time  in  favor  of  the  idea  that  there  will 
be  animals  at  large;  while,  if  no  such  or- 
der is  made,  the  presumption  Is  directly 
the  opposite.  In  the  former  case  tbe  com- 
pany must  use  ordinary  care  and  dili- 
gence. In  the  latter,  as  the  presence  ot 
tbe  animal  on  tbe  track  of  the  road  con- 
stitutes it  a  trespasser.  Its  owner  will  be 
charged  with  ueglig^ence  in  suffering  it  to 
escape  or  be  at  large,  and  in  case  of  injury 
the  railroad  company  will  only  be  liable 
in  case  of  willfulness,  or  acts  from  which 
the  same  may  be  inferred,  or  wilt  be  re- 
garded as  such  in  law.  For  these  reasons 
I  respectfully  dissent  from  the  decision  au- 
nounred  in  the  principal  opinion. 

Nrw,  J.,  (dissenting.)  I  dissent  from 
the  principal  opinion  in  this  case  because 
tbe  leading  question  involved  has,  in  my 
opinion,  been  otherwise  ruled  by  the  su- 
preme court  of  this  state.  We  should 
not,  unless  compelled  to  do  so,  bring  in 
question  any  rule  so  important  as  this, 
which  has  been  firmly  settled  for  many 
years  by  the  supreme  court  of  this  state. 
The  common-law  rule  that  "the  owner 
of  animals  is  obliged  to  keep  them  upon 
his  own  ground,  and  is  a  wrong-doer  if 
he  suffer  them  to  stray  upon  the  ground 
of  others, "  has  been  for  many  years  recog- 
nized by  the  courts  and  the  people  as  a 
part  of  tbe  law  of  this  state,  subject  to 
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the  exception  enacted  by  Btatnte.that  the 
boarilB  of  commlBsioners  uf  the  dlBerent 
coantles  may  direct  by  proper  orders 
what  Iclnd  of  animals  shall  be  allowed 
to  pasture  or  ran  at  large  on  the  unin- 
closed  lands  or  poblic  commons,  within 
the  bounds  of  any  township  in  their  re- 
spective counties.  The  assertion  of  a  dif- 
ferent rule  now  by  this  court  can  be  pro- 
ductive of  no  good. 


(1  Ind.  A.  290)  — ^ 

Ortwein  V.  Jeffries. 
(Appellate  Court  ctf  Indiana.    May  2, 1891. ) 

APPBAL— RbVIBW— RULINQS  ON  EvlDBNCB. 

The  ruliogs  of  the  trial  conrt  in  admitting 
evidence  will  not  be  considered  on  appeal,  npon 
an  assignment  of  error  in  overruling  tlie  motion 
for  a  new  trial. 

Appeal  from  circuit  court,  Hamilton 
county;  D.  Moss,  Judge. 

SblrtM  &  Vestal,  for  appellant.  Joa.  A. 
Roberta  and  Stephenson  &  Fertig,  for  ap- 
pellee. 

RoBiNso.N.  J.  The  appellant,  who  was 
the  plaintiff  below,  sued  the  appellee  on  an 
account.  Appellee  answered  by  general 
denial  and  set-off.  There  waa  a  trial  by 
Jury,  verdict  for  the  appellee,  and  Judg- 
ment on  the  verdict  over  a  motion  for 
new  trial.  Under  the  assignment  of  er- 
ror that  the  court  erred  in  overruling  the 
motion  for  a  new  trial,  the  appellant  first 
directs  oar  attention  to  the  first  cause  in 
the  motion  for  new  trial,  that  the  verdict 
is  not  sustained  by  sufficient  evidence. 
The  argument  under  this  cause  is  limited 
to  the  following  proposition:  In  appel- 
lant's bill  of  particulars  appears  a  charge 
of  f  224  for  56  acres  of  clover  pasture,  at 
f4  per  acre.  The  amount  of  the  set-off 
pleaded  was  f  18.  That  if  any  one  of  the 
Items  In  the  bill  of  particulars  was  proven, 
and  it  amounts  to  more  than  the  set-off, 
the  appellant  was  entitled  to  payment  for 
ttiat  amount,  provided  there  was  a  total 
failure  of  evidence  to  Impeach  the  claim  of 
the  appellant  as  to  that  item.  That  as  to 
20  acres  ut  the  clover  pasture,  at  $4  per 
acre,  appellant  bad  proven  blmself  to  be 
entitled,  and  there  was  no  conflict  in  the 
testimony  aa  to  this  fact;  and,  conceding 
appellee  had  proven  his  set-olT,  appellant 
was  entitled  to  Judgment  after  allowing 
full  amount  of  appellee's  set-off  for  f 67 ; 
and  we  have  carefully  examined  all  the 
evidence  in  the  case,  and  find  there  is  much 
conflict;  and,  under  the  view  claimed  by 
the  appellee,  there  waa  evidence  under 
which  appellee  assumed  that  appellant 
bad  no  claim  against  talm,  and  no  duubt 
it  was  under  this  claim  of  the  appellee 
that  the  Jury  found  for  bim.  There  was 
evidence  that  tended  to  suBtaln  the  ver- 
dict of  the  Jury. 

The  nppellantalso  claims  that  the  court 
erred  In  the  admission  of  proof  of  custom 
In  relation  to  the  rent  of  lands  and  shares 
in  crops  between  landlord  and'  tenant. 
The  court  did  permit  both  parties  to  In- 
troduce evidence  relating  to  the  custom 
prevailing  In  the  neighborhood  as  to 
shares  in  certain  crops  between  landlord 
and  tenant;  but  appellant  made  no  objec- 
tion to  the  introdaction  of  sucb  evidence. 


and  has  not  saved  any  qnestlons  In  the 
record  upon  the  question  of  the  admissi- 
bility of  this  evidence  for  this  court  to  pass 
upon. 

The  appellant's  next  contention  Is  that 
the  court  erred  in  pecmittlng  certain  wit- 
nesses to  testify  as  to  the  character  of  the 
appellant.  In  the  testimony  of  these  wit- 
nesses on  direct  examination,  among  the 
questions  answered  by  them  were  the  fol- 
lowing: "Question.  How  long  have  you 
known  Mr.  Ortwein?  Answer.  I  have 
known  him  six  or  seven  years.  Q.  Are 
yon  acquainted  with  his  reputation  for 
truth  and  veracity  in  the  neighborhood  in 
which  he  lives?  A.  Yes,  sir.  Q.  State 
whether  that  reputation  is  good  or  bad. 
A.  i  am  constrained  to  say  It  is  rather 
bad."  Upon  cross-examination,  the  wit- 
ness answered  as  follows:  "Question.  Do 
you  know  where  he  lives  now?  Answer. 
Yes,  sir.  Q.  Wliere?  A.  In  Boone  coun- 
ty. Q.  How  far  from  where  yoa  live?  A. 
About  five  or  six  miles.  Q.  How  long  has 
be  lived  there?  A.  A  couple  of  years,  £ 
guess.  Q.  Has  he  been  living  there  two 
years?  A.  Yes,  sir.  Q.  When  you  speak 
about  Mr.  Ortwein 'a  reputation  being 
bad,  do  you  mean  when  he  was  on  the 
home  farm,  or  do  yon  mean  now?  A.  I 
mean  in  the  neighborhood  where  bis  farm 
is.  Q.  Do  yon  mean  in  the  neighborhood 
where  he  lived  when  you  knew  him?  A. 
Yes,  sir.  Q.  You  don't  know  anything 
about  it  now?  A.  Not  his  reputation  in 
that  neighborhood.  Q.  You  don't  know 
anything  about  It  since  he  has  left  that 
neighborhood?  A.  No, sir."  Allofthewit- 
nesses  examined  on  this  point  testified  to 
substantially  the  same  facts.  The  appel- 
lant moved  the  court  to  order  stricken 
from  the  record  said  testimony,  for  the 
reason  that  it  was  irrelevant,  incompe- 
tent, and  Immaterial,  and  was  too  re- 
mote; which  nrotlon  the  court  overruled. 
We  cannot  consider  this  question  in  the 
form  In  which  it  Is  presented  to  us  in  the 
record.  The  motion  for  new  trial  does 
not  present  any  error  In  this  conrt  by 
which  we  can  review  the  ruling  of  the  trial 
court  in  refusing  to  strike  this  evidence 
from  the  record.  There  is  no  error  in  the 
record  for  which  the  case  should  be  re- 
versed, but  the  same  should  be  affirmed, 
and  is  affirmed,  at  the  cost  of  the  appel- 
lant. 


(1  Ind.  K.  U2) 
COPPAGB  V.  ORBOa. 

{Appellate  Covrt  of  IndUina.    April  IS,  1891.) 

BXEMPTIONS— PLBA.DIIia — ^iKSTBuonom. 

1.  Under  Bev.  St  Ind.  1881,  {  708,  provldtog 
that  "property,  not  exceeding  in  v«liie  #800, 
owned  by  any  resident  householder,  shall  not  be 
liable  to  sale  on  execution  or  any  other  final  pro- 
cess, "  a  plaintiff,  whose  entire  property  does  not 
exceed  tOOO,  may  claim  as.  exempt  the  demand  in 
suit,  and  thus  defeat  a  judgment  pleaded  against 
him  in  set-off. 

3.  The  exemption  Is  sufQciently  claimed  by  a 
reply  which  gives  a  schedule  of  all  the  plaintiff's 
property,  and  avers  that  it  does  not  exceed  8600 
In  value,  and  tJiese  averments  are  to  be  tried  aa 
other  issues,  and  it  is  not  necessary  to  have  the 
property  appraised,  as  In  case  of  a  levy  under  an 
execution. 

8.  In  the  valuation  of  the  plaintilt's  property 
the  demand  in  suit  is  to  l>e  taken  at  its  real 
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value,  aad  not  necessarily  as  the  full  amount  of 
the  demand. 

4.  Where  it  is  clear  that  the  jury  has  not 
been  misled,  and  a  correct  result  has  been  reached, 
a  clerical  error  in  the  charge  will  be  disregarded. 

5.  When  the  answer  pleads  a  prior  judgment 
against  the  plaintiff  by  way  of  set-off,  and  is  not 
in  the  nature  of  a  oroes-oomplaint,  Mid  the  plain- 
tiff's claim  to  his  demand  as  exempt  is  sustained, 
the  failure  to  render  an  independent  judgment 
for  the  defendant  on  his  set-off  is  not  error. 

Appeal  from  clrcnlt  court,  Montgomery 
county;  E.  C.  Snyder,  Jodge. 

Berrod  #  Thornton  and  L.  J.  Coppage, 
lor  appellant.    Jere  West,  for  appellee. 

Rkinhabd,  J.  Tbe  appellee  filed  a  claim, 
in  the  lorui  of  an  itemised  account, 
against  tbe  estate  of  appellant's  decedent. 
To  this  tlie  appellant  tiled  an  answer  in 
three  paragraphs,  the  first  being  the  gen- 
eral denial,  and  the  second  and  third  were 
by  way  of  set-oR,  containing  averments 
tbat  appellant,  as  administrator  of  the 
estate  ol  his  decedent,  had  recovered  a 
jadguieut  against  the  claimant  at  a  pre> 
viuns  term  of  court,  founded  upon  a  prum- 
IsBory  note;  which  judgment  appellant 
asked  to  have  set  off  against  an  eqnal 
amount  that  might  be  found  to  be  due  the 
appellee,  and  demanded  Judgment  overfur 
tbe  balance.  The  appellee  filed  a  reply  in 
two  paragraphs,  the  second  of  which  was 
a  plea  averring  that  the  said  appellee  was 
a  householder  of  the  state  of  Indiana, 
tuid  that  his  entire  property  did  not  ex- 
t:eed  in  value  f  G(H),  including  any  amount 
that  might  be  found  due  him  un  his  claim 
against  said  estate,  and  asking  to  have 
such  property  set  off  to  him  as  exempt 
from  seizure  for  the  payment  of  said  judg- 
ment. The  paragraph  was  accompanied 
by  a  schedule  of  his  property.  There  was 
a  trial  by  jury,  and  a  verdict  for  appel- 
lee, tbe  jury  having,  under  the  instruc- 
tions of  the  court,  allowed  the  appellee 
his  claim  as  exempt  from  Uahillty  for  the 
payment  of  the  judgment.  To  the  para- 
graph of  reply  In  which  the  right  of  ex- 
emption was  claimed  the  appellant  de- 
marred,  the  court  overruled  the  demniTer, 
and  the  appellant  excepted.  Errors  are 
properly  assigned,  raising  tbe  questions 
discussed  by  the  parties  in  their  briefs, 
and  these  we  shall  notice  accordingly. 

Tbe  principal  matter  in  dispute  between 
tbe  parties  is  whether  or  not  the  appellee, 
nnder  the  pleadings  and  proof,  was  legal- 
ly entitled  to  claim  tht!  benefit  of  tbe  stat- 
utory exemption  of  f600  as  against  the 
judgment  pleaded  by  the  administrator, 
as  a  set-off,  in  the  third  paragraph  of  the 
answer.  The  question  presented  is  this: 
Where  an  action  is  brought  on  an  open 
account,  for  work  and  labor,  or  for  goods 
sold  and  delivered,  or  tor  money  loaned, 
and  the  defendant  in  his  own  name  pleads 
a  set-off  to  the  acconnt,  in  the  form  of 
a  judgment  .previously  obtained  by  the 
said  defendant  against  said  plaintiff,  can 
the  plaintiff,  who  is  a  householder  of  the 
state  of  Indiana,  and  who  would  be  enti- 
tled to  the  benefit  of  tbe  exemption  on  ex- 
ecution, legally  plead  tbe  same  in  his  re- 
ply, and  have  tbe  claim  which  he  holds, 
and  on  which  lie  seeks  to  recover,  set  off 
to  him  as  exempt  from  sale  or  seizure? 
It  to  argued  by  tbe  appellant  that  tbis 


cannot  be  done.  He  claims  that  the  con- 
stitutional provision  that  "the  privilege 
of  the  debtor  to  enjoy  the  necessary  cr»m- 
forts  of  life  shall  be  recognised  by  whole- 
some laws,  exempting  a  reasonable 
amount  of  property  from  seizure  or  sale 
for  tbe  payment  of  any  debt  or  liability 
hereafter  contracted,"— Bill  of  Rights,  § 
22,  (Rev.  St.  1881,  §  67,)— Is  not  self-execut- 
ing, but  requires  the  enactment  of  some 
statute  to  carry  out  the  provisions,  and 
in  this  view  we  think  the  appellant  is  sup- 
ported by  tbe  authorities.  Qreen  v.  Aker, 
11  Ind.  223.  The  appellee  concedes  this 
much,  but  claims  that  the  legislature  has 
carried  out  the  constitutional  measure  in 
tbe  enactment  of  the  present  exemption 
law.  Rev.  St.  1881,  §  703.  That  section 
reads  as  follows:  "  An  amount  of  proper- 
ty, not  exceeding  In  valne  six  hundred  dol- 
lars, owned  by  any  resident  householder, 
shall  not  be  liable  to  sale  on  execution, 
or  any  other  final  process  from  a  court, 
for  any  debt  growing  out  of  or  founded 
upon  a  contract,  express  or  implied,  after 
tbe  taking  effect  of  this  act. "  This  is  the 
only  provision  our  statute  has  made  for 
an  exemption  of  property  to  the  debtor; 
and  if,  nnder  this  provision,  the  right  of 
exemption  exists  when  claimed  to  defeata 
judgment  pleaded  as  a  set-oft,  the  appel- 
lee must  prevail  in  his  contention.  It  will 
be  noticed  that,  by  tbe  terms  of  the  stat- 
□te,  the  property  of  a  debtor  Is  exempt 
from  sale  "on  execution  or  any  other  final 
process  from  a  court."  Do<«s  the  term 
"other  final  process"  cover  the  case  under 
consideration? 

It  has  been  held  in  numerous  cases  that 
the  statute  in  relation  to  exemption  of 
property  of  impoverished  householders 
should  receive  a  liberal  construction. 
Butner  v.  Bowser,  104  Ind.  255,3  N.  E.  Rep. 
888,  and  authorities  cited;  Junker  v. 
Hustes.  118  Ind.  524, 16  N.  E.  Rep.  1»7.  In 
giving  construction  to  a  statute,  one  of 
the  first  questlond  which  naturally  pre- 
sents itself  to  the  judicial  mind  is,  what 
was  the  cardinal  purpose  for  which  the 
law  was  created?  The  answer  to  that 
question,  when  applied  to  this  statute, 
must  be  that  it  was  to  give  protection  to 
the  insolvent  debtor  and  bis  family.  Bnt- 
ner  v.  Bowser, supra:  Crane  v.  Waggoner, 
!t.SInd.  83;  Deere  v.  Chapman,  25  111.612. 
With  this  main  purposeot  the  law  in  view, 
the  courts  have  constantly  shown  a  dispo- 
sition to  apply  it  to  cases  that  fall,  not 
only  within  the  strict  letter,  but  ail  such 
as  come  within  the  equity  and  spirit  of 
the  act',  and  will  promote  and  secure  the 
object  intended.  Thomp.  Homest.  &  Ex. 
§  7,  and  authorities.  It  has  been  decided 
repeatedly  that  where  an  insolvent  debt- 
or holds  a  judgment  for  less  than  the 
amonnt  exempt  by  statute,  and  that  judg- 
ment is  all  tbe  property  he  owns,  the  judg- 
ment defendant  will  not  be  allowed  to 
satisfy  It  by  a  set-off  of  another  judgment 
which  the  latter  holds  against  him.  Puett 
V.  Beard.  86  Ind.  172;  Uutner  v.  Bowser, 
supra;  Junker  v.  Hustes,  supra.  We  can 
see  no  distinction  in  principle  between  the 
question  determined  by  these  cases  and 
the  one  now  under  consideration.  We 
know  of  no  rnle  which  prescribes  to  the 
debtor  wbat  kind  of  property  he  shall  or 
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shall  not  claim  aa  exempt.  It  be  can 
claim  as  exempt  a  judsment  of  which  be 
1b  the  owner,  nu  goo6  reason  can  be 
shown  why  he  cannot,  with  equal  pro- 
priety, claim  an  account  or  a  note  or  any 
other  chose  In  action.  One  Is  as  much 
"property"  as  the  other,  and  the  same 
rnle  of  law  is  applicable  to  both.  Bee 
Pickrell  v.  Jerauld,  ante,  433,  (decided  at 
present  term  of  this  court.) 

The  appellant  argues  that  "if  exenip- 
tion,  as  afcalnst  a  set-oft,  may  be  claimed, 
then  a  plaintiff,  although  worth  a  million 
dollars,  may  claim  exemption  of  his  claim 
as  against  a  set-oB,  and  thus  defeat  the 
defendant,  and  amerce  blm  in  costs,  aU 
tbough  equity  and  good  conscience  re- 
qalres  the  plaintiff  to  pay  them."  There 
would  be  much  force  in  this  argument  it 
the  law  permitted  a  millionaire  to  claim 
the  exemption  in  such  cases;  but  it  only 
permits  this  to  be  done  by  a  party  whose 
entire  property,  including  the  judgment 
or  other  thing  claimed  as  exempt,  does 
not  exceed  in  value  $600.  Carpenter  v. 
Cool,  116  Ind.  134,  17  N.  E.  Rep.  2m.  We 
hold,  therefore,  that  the  appellee  had  the 
right,  under  the  statute,  to  demand  as  ex- 
empt the  claim  which  he  held  against  the 
estate  of  the  appellant's  decedent.  We 
t>)lnk  the  proceeding  against  him  by  set- 
off was  such  "  final  process"  as  was  con- 
templated by  the  framers  of  the  act.  We 
believe  the  decisions  of  our  own  state,  as 
well  as  the  weight  of  other  American  au- 
thorities, fully  sustain  this  conclusion. 

But  the  appellant  further  con  tends  that, 
even  it  the  right  of  exemption  doesexlst  in 
this  class  of  cases,  still  the  appellee  was 
not  entitled  to  It,  because  It  was  not  prop- 
erly claimed  by  him.  It  we  understand 
appellant's  counsel  correctly, he  maintains 
that  there  should  not  only  be  Hied  with 
the  reply  a  schedule  in  which  all  the  debt- 
or's property  should  beset  out  as  required 
by  the  statute,  but  all  the  process  by 
which  property  is  generally  set  off  upon 
execution  should  be  gone  through  with, 
such  as  appraUing  the  property  by  two 
disinterested  householders,  etc.  We  do 
not  thlnlc  so.  We  think  when  the  statute 
points  out  the  mode  of  appraising  proper- 
ty it  has  reference  to  cases  whereschedules 
are  left  with  the  officers  of  the  law  who 
have  in  their  hands  execations  or  other 
writs  against  the  property.  But  when 
the  right  ol  exemption  is  claimed  in  a 
pleading  in  court,  it  Is  only  necessary 
that  the  party  w^o  pleads  exemption 
shall  file  a  statement  substantially  com- 
plying with  the  requirements  of  the  stat- 
ute in  a  schedule,  and  to  Hhow,  further, 
that  all  the  property  of  such  debtor  does 
not  exceed  f  (500  In  value,  it  then  becomes 
a  fact  In  Issue  what  is  the  correct  value  of 
snch  property,  which  fact  must  be  proved 
by  tlie  party  having  the  burden,  the  same 
as  any  other  tact  in  the  case.  If  it  be  said 
that  the  party  claiming  exemption  would 
in  such  cases  have  his  adversary  at  a  dis- 
advantage by  being  In  the  exclusive  pos- 
session of  any  and  all  property  owned  by 
him  which  is  to  be  valued,  and  that  he 
would  naturally  refuse  his  adversary  any 
opportunity  of  Inspecting  said  property, 
so  that  its  real  value  might  be  ascer- 
tained, we  answer  that,  In  a  proper  case. 


the  court  would  doubtless  have  the  right 
to  make  an  order  glting  such  adverse 
party  an  Inspection  of  the  property,  so 
that  its  valuemlght  be  established.  Case* 
nt  this  kind  are,  in  some  o(  their  fpatures, 
analogous  to  proceedings  in  highway 
cases  appealed  from  the  board  of  commia- 
sioners  to  the  circuit  court.  There  the 
mode  of  establishing  the  public  utility  ot 
the  highway  to  be  located  or  changed  Is, 
In  the  first  instance,  by  the  sworn  reportM 
ot  the  viewers  or  reviewers  appointed  for 
that  purpose  by  the  board,- and  such  re- 
ports are  the  only  kind  ot  evidence  the 
commissioners  may  consider.  But  when 
the  case  reaches  the  circuit  court,  where 
the  irauA  ot  public  utility  as  well  as  all  oth- 
er questions  ot  tact  may  be  tried  by  a  Jary, 
proof  is  made  in  the  usual  way,  by  the 
oral  examination  or  the  depositions  ot  wit* 
neesee,  as  In  the  trial  ol  ordinary  civil 
cases. 

The  proposition  ot  appellant  that,  where 
there'  are  mutual  outstanding  claims  of 
two  parties,  they  extinguish  each  oth- 
er pro  tanto,  though  correct  as  an  ab- 
stract statement  of  law,  can  have  no  ap- 
plication here,  where  property  is  claimed 
aa  exempt  from  sale  or  aelsure.  The  equi- 
table or  civil  law  doctrine  ot  comi>ensa- 
tion  cannot  be  Invoked  to  strike  down  m 
plain  constitutional  and  statutory  right 
guarantied  to  the  impoverished  house- 
holder. Thecasbsalready  cited  fallyrecog- 
nlze,  it  they  do  not  in  terms  establish,  this 
principle.  The  appellant  contends  that 
section  353,  Rev.  St.  18S1,  is  decisive  ot  the 
point  in  his  favor.  We  cannot  agree  with 
him  in  this  view.  The  section  referred  to 
baa  no  application  to  cases  of  insolvent 
debtors  who  seek  to  have  their  property 
exempt  from  Judicial  process  for  the  satis- 
faction ot  their  debts.  A  householder  of 
the  state  cannot  thus  be  deprived  ot  the 
benefits  afforded  him  by  the  benign  and 
salutary  provision  made  eapedally  for  him 
and  bla  family.  Tlie  law-makera  could 
not  have  intended  to  confer  upon  the  rep- 
resentatives of  a  decedent  greater  righta 
than  he  himself  posaessed  while  living. 
The  case  cited  by  appellant  in  support  of 
this  doctrine  (Con  very  ▼.  Langdon,66  Ind. 
311)  does  not  sustain  him. 

Appellant  next  complains  that  the  court 
erretl  in  allowing  appellee  to  prove  what 
was  the  real  value  ot  the  claim  held  by 
him  against  the  estate  of  appellant's  de- 
cedent. Instead  of  assuming  the  face  value 
thereof  to  be  the  correct  one.  We  can  dis- 
cover no  violation  of  any  legal  or  eqnita 
ble  rule  In  this.  Ordinarily,  where  such 
claims  are  embraced  in  schedules,  they  are 
appraised  at  their  true  value  by  the  ap- 
praisem  selected  for  that  purpose.  Where, 
from  the  nature  of  the  proceedings,  it  be- 
comes Impracticable  to  have  such  apprais- 
ers, the  value  of  such  articles  ot  property 
as  choses  in  action  is  established  by  proof 
made  orally  in  court,  just  as  other  facts 
are  proved  in  court.  If  the  claim  in  this 
case  was  worth  more  than  the  amount  at 
which  the  appellee  fixed  It,  the  appellant 
was  at  liberty,  indeed,  it  became  bis  duty 
as  administrator,  to  show  snch  additional 
value  by  competent  testimony.  Having 
failed  to  introduce  any  testimony  on  this 
point,  we  take  it  the  estimate  placed  ap> 
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un  the  value  of  the  property  by  the  appel- 
lee was  the  correct  one.  The  evideace 
ahowerl  conclusively  that  the  entire  prop- 
erty, InclodinK  the  claim,  was  worth  lees 
than  f  600,  and  we  think  the  court  correctly 
ruled  that,  under  the  law,  be  was  entitled 
to  have  such  property  exempt. 

The  appellant  complains  ol  an  oral  In- 
struction given  the  Jury  by  the  court  of 
Its  own  motion.  The  portion  at  which 
the  appellant  takes  umbrage  reads  as 
follows:  "Now,  in  summing  the  matter 
up,  and  by  way  of  illustration,  you  should 
find  there  is  $600  due  on  the  account  of 
plaintiff  for  services  rendered  or  money 
advanced,"  etc.  The  objection  made  to 
this  portion  of  this  oralinstructionis  that 
it  directs  the  jury,  in  a  mandatory  way, 
what  to  do,  instead  of  making  the  instruc- 
tion conditional.  There  is  manifestly  a 
clerical  error  or  oroissiou  in  this  sentence 
which  has  been  culled  out  ot  a  lengthy 
oral  instruction.  The  omission  is  the  word 
"  if. "  What  the  court  doubtless  meant  to 
say,  and  probably  did  say,  was,  "it  yon 
should  find,"  etc.  The  jury  could  not 
have  been  misled  by  this  sentence,  even  it 
It  was  given  as  is  claimed  by  appellant, 
which  we  must  assume.  The  court  tells 
the  jury  what  it  says  "in  summing  up"  is 
by  way  ot  illustration  only.  The  instruc- 
tion, when  taken  as  a  whole,  shows  that  it 
Is  not  open  to  the  objection  urged  by  the  ap- 
pellant. Even  if  the  instruction  is  errone- 
ous, the  finding  ot  the  jury  shows  that 
the  appellant  has  not  been  harmed  by  it, 
and  hence  he  cannot  complain.  A  judg- 
ment will  not  be  reversed  for  an  erroneous 
instruction,  when  It  Is  made  to  appear 
that  the  proper  result  is  obtained.  Cline 
v.  Lindsey,  110  Ind.  837. 11  N.  E.  Hep.  441 ; 
Ricketts  V.  Harvey,  106  Ind.  664,  6  N.  E. 
Rep.  325;  Railroad  Co.  v.  Newell,  104  Ind. 
an.  3  N.  E.  Hep.  8!16. 

The  appellant  further  criticises  this  in- 
struction for  not  informing  tlie  Jury  that, 
before  the  plaintiff  could  claim  the  benefit 
of  the  exemption  law,  he  must  show  that 
bis  entire  property  does  not  exceed  in 
value  f  600.  We  do  not  think  the  instruc- 
tion is  open  to  this  objection.  It  tells  the 
Jury  that  the  plaintitf  in  his  reply  says,  if 
St  should  be  found  that  there  is  an  Indebt- 
edness due  from  him  to  the  decedent,  that, 
as  he  is  a  householder  in  the  state  of  In- 
diana,— a  resident  householder,— he  is  en- 
titled to  fGOO;  and  he  alleges,  further, that 
th"  property  is  all  the  property  that  he 
baa,  and  that  the  whole  amount  does  not 
exceed  $600,  and  that  he  has  a  right— the 
statute  gives  him  the  right — to  select  any 
property  which  be  may  own  exempt  from 
any  charge  against  him  by  any  other  per- 
son. And  later  on  the  court  Instructs 
the  jury  t^at.  if  they  "further  find  that 
the  reply  is  made  out  by  the  plaintiff," 
etc.,  then  they  should  find  for  the  plaintiff. 
"We  think  from  this  instruction,  though 
somewhat  obscure,  the  jury  were  sulli- 
dently  Informed  that  the  plaintiff  had 
averred  In  his  reply  that  all  his  property, 
when  taken  together,  was  not  worth  more 
than  $600;  that,  if  the  matters  alleged  in 
the  reply  are  found,  then  they  should  find 
for  the  plaintiff.  Besides,  it  the  appellant 
desired  a  more  specific  instruction  upon 
Uils  point,  he  should  haveprepaud  oue, 


and  requested  the  court  to  give  It  to  the 
jury.  This  he  did  not  do,  and  hence  ws 
can  see  no  force  In  the  objection  that  the 
Instruction  did  not  sufficiently  Inform  the 
jury  what  the  law  was.  We  have  also  ex- 
amined the  other  Instructions  complained 
ot,  and,  though  they  are  not  as  clear  a 
statement  ot  the  law  as  the  court  might 
have  given,  we  find  no  substantial  error  in 
any  of  them.  We  have  carefully  examined 
the  evidence,  aod  think  it  fully  sustains  the 
finding  of  the  jury.  We  aJso  think  there 
is  no  merit  in  the  appellant's  contention 
that  judgment  should  have  been  rendered 
In  b\B  favor  notwithstanding  the  general 
verdict.  He  complains  that  the  court 
erred,  in  that  it  did  not  give  him  judgment 
on  his  judgment.  The  appellant's  answer 
was  not  founded  upon  this  theory.  It 
was  simply  an  answer  of  set-off,  and  not 
in  the  nature  of  a  cross-complaint  seeking 
to  recover  Judgment  on  a  judgment. 
This  disposes  of  all  thequestions raised  by 
the  assignment  of  errors.  We  find  no  er- 
ror In  the  record.  Judgment  affirmed, 
with  costs. 


a  luA.  App.  284) 

Stobt  t.  Stobt. 

(Appellaie  Court  of  InMana.    Hay  8, 1891.) 

Pabsnt  and  Child — ^DoxisTia  Bhbvics— Instbuc- 

TION. 

1.  lb  an  aotion  by  a  daughter  against  her 
father  to  recover  for  domestio  services  rendered 
while  living  as  amember  of  his  family,  a'lthougb 
a  contract  to  pay  for  such  services  is  essential  to 
her  recovery,  an  express  contract  need  not  be 
shown,  but  it  maybe  inferred  from  the  sturound- 
ing  circumstances. 

9.  It  is  not  error  to  refuse  instructions  which, 
though  a  correct  expression  of  the  law  of  the  case, 
are  sut>staatially  Included  in  others  already 
given. 

8.  In  an  action  for  domestio  services  rendered 
to  ber  father  by  a  daughter  while  living  in  his 
family,  it  is  not  error  to  instruct  that  if  such 
services  were  performed  under  a  contract  that 
they  were  to  be  paid  for,  and  continued  to  be  per- 
formed until  within  tbe  statutory  period  befont 
the  commencement  of  the  suit,  the  action  wouli. 
not  be  barred  by  limitation. 

Appeal  from  circuit  court,  Wabash  coun- 
ty;  J.  D.  CoNNf:R,  Judge. 

Cowgill,  Shiveljr  &  Cowgfll,  for  appel- 
lant.   KIdd  &  Hunter,  for  appellee. 

Reinbard,  J.  This  action  was  brought 
b.T  tbe  appellee  against  the  appellant, 
who  is  her  father,  tor  services  rendered 
him  by  the  appellee  in  doing  household 
and  kitchen  work  on  farm  from  Novem- 
ber, 1879,  to  November,  1888,  at  three  dol- 
lars per  week.  The  appellant  answered  in 
six  paragraphs,  as  follows:  (1)  general 
denial;  (2)  plea  of  payment;  (3)  special 
matter  averring  that  appellee  was  living 
as  a  mem  ber  of  appellant's  family  without 
express  contract  as  to  wages;  (4,  5)  set- 
off ;  (6)  statute  of  limitations.  Reply  In 
general  denial.  Upon  these  issues  the 
cause  was  submitted  to  a  jury  for  trial,  and 
a  general  verdict  was  returned  in  tavor 
of  tbe  appellee.  With  this  general  verdict 
there  were  also  returned  by  the  jury  an- 
swers to  certain  interrogatories  which  had 
been  submitted  to  them  by  the  court.  At 
the  proper  time  the  appellant  requested 
the  court  to  give  tbe  jury  certain  special 


Digitized  by 


Google 


571 


NOETHEASTERN  REPORTEE.  Vol.  27. 


(Ind. 


InstroctlonB  prepared  by  his  coansel,  but 
the  court  denied  the  request,  and  the  ap- 
pellant reserved  the  question  by  proper  ex- 
ceptions. In  order  to  determine  whether 
or  not  the  coort  properly  refused  these 
special  inBtructions.it  Is  proper  to  set  them 
ont  here,  together  with  all  the  instructions 
iiiven  by  the  court.  The  Instrnctions 
glxf^n  were  as  follows :  "  (3)  If  yon  should 
ilnd  in  this  cause  that  the  plaintiff  is  the 
daughter  of  the  defendant,  and  that  she, 
at  or  about  the  time  alleged  in  the  com- 
plaint, went  to  live  with  her  father  under 
an  agreement  and  understanding  that  she 
should  lire  with  her  father  as  a  member 
of  his  family,  and  for  her  services  she 
should  have  her  board  and  lodging,  and 
also  that  of  her  child,  and  that  she  should 
have  in  addition  what  she  could  make  out 
of  the  surplus  eggs  and  butter  and  other 
truck  raised  on  the  farm,  and  no  other 
compensation,  and  that  plaintiff  went  on 
under  such  an  agreement  and  performed 
the  nervicea  alleged  in  the  complaint,  re- 
ceiving the  surplus  eggs  and  butter  and 
other  truck,  or  the  proceeds  thereof,  then, 
and  In  that  case,  the  plaintiff  could  not 
recover,  receiving  her  board  and  lodging 
and  that  of  her  child.  (1)  The  court 
chaTKes  the  Jury  that,  while  the  Instruc- 
tions of  the  court  are  binding  on  the  jury 
as  to  all  proposItlouB  of  law  In  the  case 
under  consideration,  the  Jury  are  the  ex- 
clusive judges  of  all  questions  of  fact  and 
proof,  of  the  weight  of  evidence,  and  the 
inference  to  be  drawn  therefrom.  (2)  If 
the  plaintiff  is  the  daughter  of  the  defend- 
ant, and  that  fact  seems  to  be  undisputed, 
and  if  while  doing  the  work,  If  yoa  find 
she  did  the  work  for  which  she  Is  claim- 
ing pay,  she  lived  and  made  her  home 
with  her  father  after  arriving  at  the  age 
of  majority,  and  as  a  member  of  her 
father's  family,  the  plaintiff  is  not  entitled 
to  recover  anything  for  such  work,  anless 
the  evidence  in  the  case  shows  an  agree- 
ment or  understanding  between  her  and 
her  father  that  she  should  have  pay  there- 
for. Ordinarily,  where  one  person  does 
work  for  another,  who  knowingly  per- 
mits the  work  to  be  done  and  receives  the 
benefit,  the  law  raises  and  implies  a  con- 
tract for  a  fair  compensation ;  but  there  is 
no  such  implied  contract  between  father 
and  daughter  while  living  together  as 
members  of  one  family,  and  one  does  work 
for  the  other.  And  If  such  was  the  rela- 
tion between  these  parties,  while  thework 
was  being  done,  the  defendant  is  not 
liable  unlexs  there  was  an  agreement  or 
understanding  between  the  parties  that 
compensation  should  be  made.  It  was 
and  is  not  enough  that  this  plaintiff  her- 
self expected  or  Intended  to  be  paid ;  the 
understanding  must  have  been  mutual. 
But  by  this  it  is  not  meant  that  words 
must  have  been  uttered  or  passml  between 
the  parties  espresstng  the  intention,  but 
besides  the  mere  doing  of  the  work  by  the 
daughter  for  the  father,  under  her  father's 
direction,  if  it  was  so  done,  there  muut  be 
proof  tending  to  show,  and  enough  to 
satisfy  your  minds  of  the  fact,  that  there 
was  an  understanding  between  the  par- 
ties, an  expectation  of  payment  by  the 
daughter,  and  an  intention  to  pay  on  the 
part  ottbefather.    (8)  If  the  father,  at  the 


time  his  daughter,  after  arriving  at  major- 
ity, was  working  for  him,  knew  that  his 
daughter  was  expecting  payment  for  thn 
work  sndone,  and  allowed  her  to  continue 
to  work  In  the  belief,  without  notice  that 
be  did  not  intend  to  pay,  he  woold  be 
bound  to  pay;  and  in  this  case  It  In  a 
question  of  fact  for  you,  in  the  light  of  all 
the  facts  and  circumstances  in  proof,  to 
say  whether  there  was  any  understanding 
or  agreement  between  the  parties.  (4)  It 
is  a  presumption  of  law  that  a  father  la 
not  bound  tn  pay  a  daughter,  though  of 
age,  forwork  done  by  her  while  living  at 
home  and  as  a  member  of  the  family ;  but 
this  presumption  may  be  overcome  by 
proof  of  an  agreement  or  understanding 
for  compensation,  and  such  uaderstand- 
ing  may  be  inferred  from  thecircnmstances 
shown  in  evidence,  if  the  jury  deem  the  in- 
ference warranted.  (6)  If  there  was  an 
understanding  between  the  parties  that 
the  work  should  be  paid  for,  and  no  agree- 
ment as  to  the  amount,  you  should  allow 
such  sum  as  under  the  evidence  is  shown 
to  have  been  the  ordinary  and  reasonable 
compensation  for  such  work.  (8)  If  the 
jury  are  satisBed,  by  a  preponderance  of 
the  evidence  in  the  case,  that  the  work 
and  labor  sued  for  was  done  under  an 
agreement  or  understacding  that  the 
same  was  to  be  paid  for  as  explained  in 
these  instrui;tlous,  and  that  said  work 
and  labor  was  continued  to  be  performed 
until  within  six  years  before  the  com- 
mencement of  this  suit,  the  suit  would 
not  be  barred  by  the  statute  of  limitation.' 
The  Instructions  requested  by  counsel 
for  appellant,  and  refused  by  the  court, 
are  in  the«e  words:  "(1)  Gentlemen:  It 
you  find  from  the  evidence  that  the  plalh- 
tlB,  Melissa  Story,  is  the  daughter  of  the 
defendant.  Lawson  Story,  and  that  she 
went  to  live  with  him  as  h  member  of  bis 
family  in  th^  year  1K79,  and  cuntlnned  to 
live  with  him  as  a  member  of  his  family 
until  she  left,  some  time  In  the  year  1S8K, 
and  that  during  the  time  she  so  lived  with 
the  defendant  the  services  alleged  iu  the 
complaint  were  rendered,  then,  and  In 
that  case,  I  charge  yoa  that  the  law  is 
that  the  plaintiff  cannot  t«cover  for  the 
services  thus  rendered,  unless  she  proves 
by  a  preponderance  of  the  evidence  that 
there  was  an  express  contract  between 
her  and  the  defendant  to  pay  her  for 
the  services  rendered.  (2)  In  a  case 
where  an  adnlt  daughter  goes  to  live  in 
her  father's  family  as  a  member  there- 
of, and  while  so  living  in  the  father's  fam- 
ily sh^  performs  services  for  her  father,  she 
cannot  recover  for  the  services  thus  ren- 
dered, anless  the  daughter  proves  that  the 
service?  were  rendered  under  an  express 
contract  made  with  the  father,  wherein  ho 
agreed  to  pay  her  for  the  services  so  per- 
formed. (4)  In  a  case  where  a  daughter 
who  has  been  living  with  her  father  as  a 
member  of  his  family,  and  while  so  living 
the  daughter  performs  services  for  her 
father  in  and  about  the  household  or  oth- 
er services,  the  law  In  such  a  case  does  not 
create  an  Implied  contract  on  the  part  of 
the  father  to  pay  the  daughter  for  her 
services,  and  she  cannot  recover  tor  such 
services  In  the  absence  of  an  express 
agreement  to  pay  the  same." 
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Ttae  appellant,  It  will  be  noticed,  made 
no  objections  and  took  no  exceptloiia 
whatever  to  any  ol  the  instructions  given 
to  the  ]ary  by  the  court.  But  he  Insists 
that  the  law  as  stated  in  the  instructions 
requested  and  refused  has  been  do  well  set- 
tled that  the  court  oeceflsarily  committed 
error  Iri  refusing  to  give  them.  We  think, 
however,  that  the  instrnctlons  given  by 
the  court  fully  cover  every  proposition  of 
law  contained  In  those  asked  for  and  re- 
fused, unless  It  be  that  portion  which 
Keeks  to  impress  upon  the  jury  the  notion 
that  they  have  no  right  to  infer  from  the 
circumstances  snrrounding  the  case  and 
the  parties  that  there  was  an  undertaking 
to  pay  for  the  services,  and  that  there 
must  be  direct  proof  of  the  contract  Itself; 
which  portion,  we  think,  Is  not  good  law, 
and  was  therefore  properly  rejected.  The 
rale  of  law  upon  this  subject  has  been  so 
often  stated  that  it  would  seem  nnneces- 
Bary  to  quote  it  again,  if  counsel  did  not 
insist  upon  a  statement  at  variance  with 
it.  Where  a  father  and  his  adult  children 
live  together  as  members  ol  the  same  fam- 
ily»  there  Is  no  Implied  undertaking  on  the 
part  of  either  to  pay  for  services ;  but  such 
an  undertaking  may  always  arise,  not 
only  from  an  express  contract,  but  It  may 
be  Inferred  from  the  sorroanding  clrcum- 
stanceH.  Hilbish  v.  Hilblsh,  71  Ind.  27; 
Bmitb  V.  Denman,  48  Ind.  65;  Webster  v. 
Wadsworth,  44  Ind.  283;  Daubenspeck  v. 
Powers,  82  Ind.  43;  King  v.  Kelly,  28  Ind. 
89;  Cauble  v.  Ryman,  26  Ind.  207;  Adams 
▼.  Adams,  28  Ind.  60;  Pitts  v.  Pitta,  21 
Ind.  809;  House  v.  House,  6  Ind.  60;  Ox- 
ford V.  McFurland,  8  Ind.  156;  Jleeor  v. 
Johnson,  I  lud.  100.  We  think  the  Instruc- 
tlouB  asked  for  and  refused  were  substan- 
tially embraced  in  those  given  by  the 
court,  and  the  appellant  has  no  just  cause 
for  complaint  ou  this  account. 

Another  ruling  of  which  the  appellant 
complains,  aqd  which  he  has  properly  pre- 
sented herefor  review,  is  theeigbth  instruc- 
tion given  by  the  court.  This  instruction 
Is  predicated  upon  the  theory  that  where 
services  have  been  rendered  under  an 
agreement  which  does  not  fix  anyspecifled 
time  for  payment,  or  when  the  contract 
shall  end,  it  would  amount  to  one  contin- 
uoas  contract,  and  the  statute  of  limita- 
tion would  not  begin  to  run  against  any 
cause  of  action  arising  out  of  such  agree- 
ment until  the  service  had  ceased.  We  are 
inclined  to  the  opinion  that  this  view  of 
the  law  is  correct.  Littler  v.  Smlle.y,  9 
lad.  116;  Taggart  r.  Tevanny,  ante,  611, 
(at  present  term  of  this  court.)  The  con- 
tention of  the  appellant's  counsel  that  the 
application  o(  this  rule  would  conflict 
with  the  theory  of  the  complaint  has  no 
fotmdation  to  stand  upon.  The  com- 
plaint does  not  proceed  upon  the  theory 
that  each  week's  work  is  upon  a  separate 
and  distinct  agreement.  It  is  a  simple 
declaration  upon  a  contract  for  work  and 
labor  from  November,  1879,  to  November, 
1888.  at  the  rate  of  9S  per  week.  We  do 
not  think  the  court  committed  any  error 
in  giving  this  Instruction.  As  these  are  all 
the  errors  which  counsel  for  appellant  dis- 
cuss in  their  brief,  we  need  not  notice  any 
others  that  may  have  been  assigned.  The 
judgment  is  affirmed,  with  costs. 
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Lopp  v.  Woodward,  Auditor. 

{Appellate  Court  of  IndUma.    April  4, 1891. ) 

School  Funds— Aotion  vob  Deficiinot  —  Fat- 
HBNT  BT  County. 
By  the  provisions  of  Eev.  St  Ind.  1881,  J 
4326,  the  sevBral  counties  are  made  liable  for  so 
mnon  of  the  public  school  fund  as  is  intrusted  to 
them,  and  the  annual  payment  of  interest  thera- 
on.  By  sections  4390,  SS04,  It  is  made  the  duty  of 
the  county  auditor,  when  premises  mortgaged  to 
secure  a  loan  of  such  funds  f ai  1  to  sell  for  a  sum 
sufflciout  to  satisfy  the  principal  and  interest,  to 
bring  suit  on  the  notes  in  the  name  of  the  state. 
Held,  that  the  county  might  pay  the  deficiency 
before  the  auditor  brbi-.ght  suit. 


Appeal  from  circuit  court,  Harrison 
county;  William  T.  Zenor,  Judge. 

Joba  H.  dt  E.  B.  Stotaenburg,  for  appel- 
lant. 

Robinson,  J.  On  the  28tli  day  of  Decem- 
ber, 1875,  appellant's  intestate,  Archibald 
Kemper,  gave  his  note  to  the  state  of  In- 
diana for  the  use  of  one  of  the  congres- 
sional townships,  with  a  mortgage  on  80 
acres  ot  land  to  secure  $1,000,  payable  on 
December  28, 1880,  with  S  per  cent,  interest, 
payable  annually  in  advance.  The  mort- 
gage provided,  on  failure  to  pay  the  inter- 
est, the  principal  should  become  due,  with 
2  per  cent,  damages  and  cost.  Kemper 
tailed  to  pay  the  second  installment  of  in- 
terest, and  the  county  auditor,  after  proper 
advertisement,  as  required  by  statute, 
offered  the  land  forsale  at  the  coart-house 
door,  and,  receiving  no  bid,  be  bid  It  in  for 
the  fund  on  the  25th  day  of  March,  1878. 
Afterwards  he  had  the  land  reappraised', 
and  sold  it  on  Jane  27. 1885,  on  a  credit  of 
five  years, for  f802.  In  the  following  year, 
1886,  the  attorney  general  filed  a  claim 
agninst  the  county  of  Harrison  for  f698 
before  the  board  of  commissioners,  claim- 
ing the  difference  between  the  principal 
sum,  f  1,000,  and  the  sum  of  f802.  the 
amount  for  which  the  land  sold,  and  at 
the  June  term,  1886,  the  county  board  al- 
lowed and  paid  same.  Besides,  the  county 
board  paid  all  the  interest  from  December 
28, 1876,  at  the  rate  of  8  per  cent.,  amount- 
ing to  about  f  800.  Upon  these  facts  the 
auditor  of  Harrison  county  filed  a  claim 
against  Kemper's  administrator,  the  ap- 
pellant, and  asked  an  allowance  and  judg- 
ment for  the  deficiency  as  above  shown. 
The  complaint  was  amended.  A  demur- 
rer was  filed  thereto,  and  overruled,  over 
appellant's  exceptions.  After  issue  joined 
upon  answer  of  denial  and  payment,  a 
trial  was  had  by  the  court,  resulting  in  a 
finding  forthe  appellee.  A  motion  fornew 
trial  was  overruled,  judgment  rendered, 
etc.  The  appellee  has  filed  no  brief.  The 
appellant  in  bis  brief  devotes  much  argu- 
ment to  the  position  assumeJ  that  the  ac- 
tion should  have  been  commenced  and 
prosecuted  on  the  relation  of  the  state, 
and  not  In  thename  of  the  county  auditor, 
but  in  the  name  of  the  state  on  the  rela- 
tion of  the  county  auditor.  The  fact  has 
been  evidently  overUjoked  b.v  the  appel- 
lanttbat  after  the  demurrer  was  sustained 
to  the  original  complaint  an  amended  com- 
plaint was  filed,  and  the  objection  now 
urged  was  cured,  and  the  case,  wlien  issue 
was  joined  and  when  it  was  tried,  was  in 
the  name  of  the  stateof  Indiana  on  the  re- 
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lation  of  James  Woodward,  auditor  of 
Harrison  county.  We  ttiinlc  It  was  the 
daty  of  tlie  county  auditor,  on  the  rela- 
tion ot  the  state,  tu  commence  and  prose- 
cute  this  claim.  It  is  made  his  duty  by 
statute,  in  all  cases  when  the  mortgaged 
premises  fail  to  sell  for  a  sum  suffldent  to 
satisfy  the  principal  and  interest  of  the 
loan  made,  to  brinff  suit  on  the  notes  exe- 
cuted by  the  mortgagor.  Section  4390, 
Rev.  St.  1881.  It  is  further  provided  by 
statute  that  county  anditorH  are  author- 
ized to  institute  and  prosecute  same  to 
final  judgment  and  execution  in  the  name 
of  the  state  agaluat  the  prlnc-ipals  or  sure- 
ties, or  either,  upon  any  note,  bond,, 
mortgage,  or  any  obligation  on  account 
of  any  trust  fund  or  other  fund,  whether 
such  uote,  bond,  or  mortgage  be  in  the 
name  of  the  state  or  any  other  person. 
Section  5904,  Id.  No  other  objection  is 
made  to  the  amended  complaint.  The  de> 
morrer  was  properly  overruled.  Clark  v. 
State,  109  iDd.  388, 10  N.  E.  Rep.  125;  Scot- 
ten  V.  State,  51  Ind.  52. 

There  is  no  contention  by  the  appellant 
that  the  amount  found  by  the  court  as  a 
claim  against  Kemper's  emtate.  upon  the 
basis  that  the  estate  was  liable  for  the  in- 
terest paid  by  the  county,  and  the  amount 
paid  to  the  state  on  the  claim  tiled  by  the 
attorney  general  for  the  deficiency  between 
the  amount  of  the  mortgage  and  the 
amount  tor  which  the  land  was  sold,  was 
correct.  If  the  estate  was  liable  in  this  ac- 
tion. It  is  insisted  by  the  appellant  that 
the  county  voluntarily  paid  the  money  on 
the  claim  of  the  attorney  general,  when  it 
was  the  duty  of  the  auditor,  under  section 
4390,  to  sue  the  mortgagor,  and  it  was 
the  duty  of  the  attorney  general  to  see 
that  suit  was  brought;  that  the  county 
voluntarily  paid  money  out  ot  the  county 
treasury  which  it  did  not  owe;  that,  hav- 
ing paid  It,  the  county  could  not  recover 
it  back.  We  cannot  concur  In  this  view  of 
the  law.  The  board  of  commissioners 
properly  allowed  and  paid  the  deficiency 
between  the  amount  of  the  mortgage  and 
the  amount  for  which  the  land  was  sold. 
It  was  the  duty  of  the  county  to  preserve 
so  much  of  thu  suhool  fund  as  was  intrust- 
ed to  it,  and  was  liable  for  the  payment  of 
the  annual  Interest  thereon  at  the  rate  es- 
tablished bv  the  law.  Section  4326,  Rev. 
St.  1881.  The  fact  that  the  county  auditor 
tailed  to  bring  the  action  until' after  the 
board  ot  commissioners  had  made  good 
the  deficiency  does  not  affect  the  right  to 
recover  from  the  mortgagor  in  this  action. 
If  it  was  in  proper  form ;  and  that  this  ac- 
tion was  in  proper  form  cannot  be  serious- 
ly questioned.  It  there  was  any  doubt  as 
to  the  right  of  recovery,  that  question  has 
been  clearly  settled  in  the  case  of  Board  v. 
State,  (Ind.)  24  N.  E.  Rep. 850,  which  in  the 
points  involved  in  this  case  sustain  the 
trial  court.  We  find  no  error  In  the  rec- 
ord.   The  judgment  is  affirmed,  with  costs. 

(1  Ind.  A.  ai)         

WlEBTLINQ  T.  MARTBIM. 

{AppeUate  Court  of  IniUma.   April  39, 1891. ) 

FOBBIQN  InSCBANCE  CoMP AMES  —  CONDITIONS  Ot 

DoiNo  Business. 
Where  an  application  for  life  insurance  in 
•  Penasylvania  company  is  taken  by  an  acrent  in 


Indiana,  and  forivarded  to  the  home  offloe  io 
Philadelphia,  and  upon  the  receipt  of  the  policy 
Issued  thereon  the  agent  delivers  it  to  the  as- 
sured, and  receives  from  Mm  the  first  payment, 
the  contract  is  consommated  in  Indiana ;  and,  in 
ttie  absence  of  a  compliance  with  Rev.  St  1881, 
It  3023,  3080,  8765,  requiring  the  agents  of  non- 
resident corporations  to  deposit  in  the  olflce  of 
the  clerk  of  the  county  where  thqy  protiose  to  do 
business  ttie  power  of  attorney  or  cominissioD  un- 
der which  they  act  aa  agents,  and  to  procure  a 
certificate  of  authority  from  the  auditor  of  the 
state  by  filing  a  statement,  etc.,  of  the  president 
and  secretary  of  the  company,  the  contract  of  the 
insured  to  pay  assessments  is  not  enforceable  in 
Che  courts  of  Indiana. 

Appeal  from  circuit  court,  Decatur  eoan- 
ty ;  S.  A.  Bqnner,  Judge. 

ItoDonaM,  Bufl«r  i  Bnow,  for  appellant. 
W.  A.  Uoore  and  MiUer  A  Oavin,  for  aK>el- 
lee. 

RoBiNHON,  J.  Joshua  M.  Wtestling,  re- 
ceiver of  the  New  Era  Life  Association  ot 
1876  of  Phlladelpb!a,appellant, commenced 
this  action  against  the  appellee.  Thecom- 
plaint  alleges  that  said  association,  a 
corporation  organized  under  the  laws  ot 
the  state  of  Pennsylvania  tor  the  purpose 
ot  carrying  on  the  business  of  life  insur- 
ance, was  dissolved  on  the  21st  day  of  June, 
18S6,  by  order  of  thecourt  ot  common  pleas 
of  Dauphin  county,  Pa. ;  that  on  said  day, 
by  order  of  said  court,  the  appeUant  was 
appointed  receiver  otsaid  company;  that 
on  the  26th  day  of  July,  1S79,  the  appellee 
made  application  in  writing  to  said  com- 
pany to  be  admitted  as  a  meml)er  thereof, 
a  copy  of  which  application  Is  made  a 
part  ot  the  complaint ;  that  in  said  appli- 
cation the  appellee  agreed  to  be  liable  to 
said  company  for  all  death  claims  accruing 
while  the  certificate  of  membership  issued 
on  said  application  was  in  force ;  that  the 
appellee  caused  said  application  to  be 
transmitted  to  said  company  in  the  city 
of  Philadelphia,  in  the  state  of  Pennsyl- 
vania, to  be  decided  on  by  said  company; 
that  said  company,  at  said  city  of 
Philadelphia,  by  Its  duly-authorized  of- 
cers,  accepted  the  appellee's  application 
on  the  30th  day  of  July,  1879,  and  there- 
upon then  and  there  issued  to  the  ap- 
pellee a  certificate  of  membership,  which 
certificate  of  membership  was  then  and 
there  delivered  to  and  accepted  by  the 
appellee;  that  on  the  10th  day  of  Novem- 
ber, 1881,  the  appellee's  certificate  of  mem- 
bership lapsed  on  account  ot  the  non-pay- 
ment of  certain  mortuary  assessments; 
that  during  said  time  when  the  appellee 
was  a  member  of  said  association  certain 
death  losseo  accrued  to  said  company; 
that  assessments  were  duly  made  by  said 
company  to  pay  tor  said  death  losses; 
that  the  appellee  was  duly  notified  of 
such  assessments,  and  payment  thereof 
was  duly  demanded  by  said  company, 
but  the  appellee  baa  never  paid  the 
same.  Wherefore  judgment  was  demand- 
ed. The  appellee  demurred  to  the  com- 
plaint, which  was  overruled.  The  appellee 
then  answered  in  one  paragraph,  which 
answer  admits  the  execution  of  the  appli- 
cation exhibited  with  the  complaint,  but 
says  that  prior  to  the  time  of  its  execu- 
tion said  New  Era  Life  Association  had 
not,  nor  has  It  since  said  time,  furnished 
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the  auditor  ot  the  state  or  Indiana  with  a 
statement,  ander  oath,  of  the  president  or 
secretary  uf  said  association,  of  the  con- 
ditinn  of  said  company,  In  compliance,  or 
attemptedcompliance,  with  the  provisions 
of  an  act  ot  the  ^neral  assembly  of  the 
state  of  Indiana  approved  March  B,  1877, 
respecting  foreig:n  insurance  companies 
and  their  agents  doing  bnsiness  in  the 
state  of  Indiana  ;  that  at  said  time,  or  pri- 
or thereto,  said  association  had  not,  nor 
has  it  sincp,  filed  with  the  auditor  of  state 
a  written  Instrument  under  the  seal  of  the 
company,  signed  by  the  president  and  sec- 
retary, authorizing  W.  T.  Royse,  who 
took  said  application  at  Greensburgh,  De- 
catur county,  Ind.,  as  the  agent  of  said 
company,  and  as  such  agent  forwarded 
the  same  to  the  home  ofSce,  and  who, 
upon  the  return,  of  the  policy,  as  such 
agent,  delivered  'same  to  the  defendant, 
and  received  from  said  defendant  the  sum 
of  $20,  the  first  payment,  which  sum  In- 
clDded  the  sum  of  $6,  the  annual  dues  for 
tlie  first  year,  to  acknowledge  service  of 
process  upon  such  agent,  and  that  such 
acknowledgment  should  be  taken  and  held 
valid  as  if  served  upon  the  company  ac- 
cording to  the  laws  of  this  state  or  any 
other  state,  and  waiving  all  claim  of  error 
by  reason  of  such  service;  that  no  certifi- 
cate of  authority  of  any  kind  or  nature 
has  ever  at  any  time  been  filed  in  the  ufljce 
of  the  clerk  of  the  Decatur  circuit  court  for 
either  said  W.  T.  Rnyse,  or  for  any  other 
person  or  persons,  to  act  as  such  agent 
for  said  company  within  said  county.  The 
appellant  demurred  to  the  answer,  which 
was  overruled,  and  exceptions  properly 
taken,  and,  the  appellant  falling  and  refus- 
ing to  plead  further,  judgment  was  ren- 
dered by  the  rourt  on  demurrer.  The  al- 
leged error  of  the  court  in  overruling  the 
demurrer  to  the  answer  Is  assigned  as 
cause  for  the  reversal  of  the  case. 

Section  3022,  3030,  3765,  Rev.  St.  1881, 
relating  to  foreign  insurance  companies 
doing  business  in  this  state,  read  a's  fol- 
lows: "Sec.  3022.  Agents  of  corporations 
not  Incorporated  or  organized  in  this 
state,  before  entering  upon  the  duties  of 
their  agency  in  this  state,  shall  deposit  in 
the  clerk's  office  of  the  county  where  they 
propose  doing  business  therefor  the  power 
of  attorney,  comwlssion,  appointment,  or 
other  authority  under  and  by  which  they 
act  as  agents."  "Sec. 3030.  Theprovislons 
of  this  act  are  hereby  made  conditions 
upon  wliich  such  corporations  may  be 
authorized  to  do  business  in  this  state,  or 
hold  titles  to  or  liens  on  real  estate  there- 
in." "Sec.  3766.  It  shall  not  be  lawful  for 
any  agent  or  agents  of  any  Insurance  com- 
pany Incorporated  by  any  other  state 
than  the  state  of  Indiana,  directly  or  in- 
directly, to  take  risk  or  transact  any  busi- 
ness ot  insurance  in  this  state  without  first 
producing  the  certifleato  of  authority 
from  the  auditor  of  this  state;  and,  be- 
fore obtaining  such  certificate,  such  auent 
or  agents  shall  furnish  the  said  auditor 
with  a  statement  under  oath  of  the  presi- 
dent and  secretary  of  the  company  for 
which  he  or  they  may  act."  Said  section 
then  sets  forth  what  matters  such  state- 
ment shall  contain.  The  contention  on 
the  part  of  the  appellant  Is  that  the  con- 
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tract  is  governed  by  the  laws  ot  Pennsyl- 
vania, and  not  Indiana;  and  of  the  appel- 
lees, that  the  facts  alleged  In  the  answer 
brings  the  contract  within  the  laws  of  In- 
diana. We  must  therefore  look  to  the  al- 
legations in  the  answer,  which  are  admit- 
ted by  the  demurrer,  to  ascertain  whether 
the  facts  stated  are  sufficient  lo  bring  the 
contract  within  the  statute  of  this  state, 
and  make  it  appear  that  the  contract  was 
consummated  in  this  state.  The  answer 
alleges  that  one  W.  T.  Roysp,  who  took  the 
application  at  Green8burgh,Decatur  coun- 
ty, Ind.,  assuch  agent, forwarded  thesame 
totbehomeiifflce,  and  who, upon  the  return 
ot  the  policy,  as  such  agent,  delivered  same 
to  the  appellee,  and  received  from  him  the 
sum  of  $20,  the  first  payment,  which  in- 
cluded the  sum  of  $6,  annual  dues  for  the 
first  year.  It  seeihs  clear  from  these  facts 
that  the  contract  was  not  made  In  Penn- 
sylvania. The  negotiations  connected 
therewith  in  obtaining  the  application,  in 
forwarding  it  to  the  home  oflice,  in  collect- 
ing the  amount  due  thereon,  and  In  the  de- 
livery of  the  policy  after  the  payment  of 
the  amount  due,  was  done  and  performed 
by  appellant's  agent  at  Greensburgh,  De- 
catur county, Ind.  We  think  the  contract 
comes  within  the  provisions  of  the  section 
of  the  statute  set  out  In  this  opinion,  and 
was  a  violation  ot  these  sectiuns.  It  there 
was  any  doubt  upon  this  question,  the 
case  of  Cassaday  v.  Insurance  Co.,  72  Ind. 
95,  removes  such  doubt.  That  case  was 
an  action  upon  a  promissory  note  as  the 
consideration  of  a  policy  ot  Insurance 
against  loss  by  Hre  by  a  foreign  company, 
and  as  to  material  facts  Is  In  every  mate- 
rial point  similar  to  this  case;  In  tact,  we 
are  unable  to  distinguish  any  difference  In 
principle  in  the  two  cases.  The  case  of 
Insurance  Co.  v.  Thomas,  46  Ind.  44,  so 
far  as  the  questions  involved  in  this  case 
were  determined,  sustains  the  view  w« 
have  taken.  We  have  been  referred  to  some 
authorities  which  are  to  some  extent  in 
conflict  with  these  cases,  but  we  find  no 
conflict  in  the  decisions  of  the  supreme 
court  of  this  state  upon  the  questlims  iu 
this  case,  but  all  tend  in  the  same  direc- 
tion. The  contract  must,  therefore,  be 
treated  as  coming  within  the  provisions 
of,  and  in  violation  of,  the  statute  of  this 
sta  te. 

It  is  suKgested.by  tlie  apppllant  that  the 
statute,  being  a  highly  penal  one,  should 
not  be  enforced  agalnstthe  appellant,  who 
is  a  receiver,  and  is  winding  up  the  affairs 
of  the  corporation  who  made  the  contract 
in  the  case  at  bar,  in  thelnterest  of  all  par- 
ties; compliance  with  the  statute  is  not 
an  Impossibility ;  that  the  evident  inten- 
tion of  the  legislature  was  to  protect  the 
citizens  of  this  state  In  their  negotiations 
with  foreign  corporations.  The  corpora- 
tion which  made  this  contract  has  been 
dissolved,  and  the  receiver,  as  has  been 
said.  Is  suing  in  the  Interest  of  all  parties. 
In  support  of  this  view  we  are  referred  to 
Insurance  Co.  v.  Wellman,  69  Ind.  413,  and 
Elston  V.  Plggott,  94  Ind.  15.  We  do  not 
think  these  cases  aid  the  appellant.  In 
the  case  of  Insurance  Co.  v.  Wellman  it 
was  held  "  that  policies  Issued  and  notes 
taken  by  foreign  Insurance  companies 
within  this  state  are  not  void  because 
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they  hare  not  complied  with  statutes  au- 
thorizlDK  them  to  do  business  within  its 
limits,  but  the  remedy  upon  such  notes  is 
suspended  until  they  do  comply  with  said 
laws. "  The  answer  pleaded  a  non-compli- 
ance with  tbeetatutp,  was  held  sufficient, 
and  the  payment  against  the  insurance 
company  by  reason  o(  this  failure  was 
affirmed.  The  case  of  Elston  t.  Piggott 
presents  a  different  question.  In  that  case 
it  wns  "  held  that  a  decree  of  foreclosure 
and  title  acquired  under  a  sale  pursuant 
thereto  by  a  foreign  corporation  plaintiff 
cannot  ,  be  questioned  upon  the  ground 
that  the  corporation  had  not  filed  a  power 
of  attorney,  as  required  by  section  3022, 
Bev.  St.  18S1,  the  fact  being  available  only 
by  answer  in  abatement."  The  contract 
in  this  case  was  unenforceable  under  the 
statute,  and  suit  could  not  be  maintained 
thereon  until  the  company  had  complied 
with  the  statute.  That  it  did  not  do 
while  it  had  the  power,  but  -waited  until 
dissolved  by  process  of  law.  It  then  be- 
came impossible  to  comply  with  the  stat- 
ute, and  until  which  time  the  contract 
could  not  be  enforced.  The  legal  conclu- 
sion would  seem  to  follow  if  the  company 
could  maintain  suit  by  n  compliance  with 
the  statute,  and  waited  until  it  was  dis- 
solved, and  by  its  own  laches  created  the 
impossibility.  The  fact  of  being  dissolved 
in  that  condition  would  not  give  the  re- 
ceiver a  right  the  company  did  not  pos- 
sess, and  by  its  own  fault  had  rendered 
Impossible.  There  Is  no  error  in  the  case 
for  which  it  should  be  reversed,  and  is 
therefore  In  all  things  affirmed,  at  the  cost 
of  the  appellant. 


a  Ind.  A.  232)  

WoLi.,  Treasurer,  ▼.  Thomas. 
lAppeUate  Court  of  Indiana.    April  29, 1891.) 

T^XiiTIOK — ASSBSSMENT — OMITTXD   PbOPERTT. 

1.  Though  under  Rev.  St.  Ind.  1881,  i  6416, 
the  connty  auditor  could,  when  articles  of  prop- 
erty were  altogether  omitted  from  taxation,  en- 
ter sucti  property  upon  the  books  and  assess  it, 
such  power  did  not  molade  the  aathorlty  to  re- 
value property  which  had  been  listed  and  ap- 
praised. 

2.  Where  property  is  aocidentally  accredited 
to  the  wrong  item  in  the  tax  return,  but  in  lact 
bears  its  share  of  taxation  as  if  correctly  listed, 
it  cannot  be  assessed  subsequently  as  omitted 
property,  when  the  mistake  is  disclosed  by  the 
nling  of  an  administrator's  inventory  of  the 
estate. 

Appeal  from  circuit  court,  Cass  county; 
M.  WiNFiELD,  Judge. 

A.  G.  Jenklaes,  J.  W.  McGreevy,  and  8. 
T.  McConnell,  for  appellant.  Nelson  Ji 
Myers  and  W.  L.  PenSeld,  for  appellee. 

Crdupackkr,  J.  John  Thomas  died  in 
Cass  county,  Ind.,  in  1887,  and  the  appel- 
lee was  appointed  administrator  of  bis 
estate.  He  gave  due  notice  of  bis  ap- 
pointment, and  proceeded  with  the  duties 
of  his  trust,  and  on  the  21st  day  of  Novem- 
ber, 1S88,  filed  his  final  settlement  report 
in  the  Cass  circuit  court,  which  was  set 
for  hearing  by  the  clerk  for  December  13, 
1888,  and  due  notice  was  given  according- 
ly. The  hearing  of  the  final  report  was 
postponed  until  the  17th  day  of  December, 
on  which  day  Charles  WoU,  treasurer  of 
Cass  county,  appeared  and  filed  exceptions 


to  the  report,  upon  the  ground  that  a 
claim  for  unpaid  taxes  was  pending 
against  said  estate  undisposed  of.  At  the 
time  of  filing  such  exceptions  he  filed  a 
claim  against  the  estate  in  the  form  of  a 
complaint,  as  follows,  leaving  off  the  cap- 
tion: "The  plaintiff.  Charles  L.  Woll,  as 
treasurer  of  Cass  county,  Ind.,  complains 
of  the  defendant,  William  C.  Thomas,  ad- 
ministrator of  the  estate  of  James  Thom- 
as, deceased,  and  says  that  be  is  now, 
and  has  been  since  the  1st  day  of  Decem- 
ber. 1888,  treasurer  of  Cass  county,  Ind. ; 
that  the  defendant  is  now,  and  has  been 
since  the  29th  day  of  August,  18S7,  the  ad- 
ministrator of  James  Thomas,  deceased 
recently,  and  for  and  during  all  the  years 
hereinafter  mentioned  a  resident  of  Boone 
township,  Cass  county,  Ind.,  who  died 
onthe2l8t  day  of  August,  1887;  that  on 
the  1st  day  of  April,  1S88,  said  James 
Thomas  was  the  owner  of  personal  prop- 
erty subject  to  taxation  in  Cass  county, 
Ind.,  of  the  fair  cash  value  of  f  12,044.^. 
and  on  the  Ist  day  of  April,  1884,  he  was 
the  owner  of  personal  property  subject  to 
taxation  in  such  county  of  the  fair  cash 
valneof  f  16,688.14:  and  on  the  1st  day  of 
April,  1«85,  he  was  the  owner  of  personal 
property  subject  to  taxation  in  such  coun- 
ty of  the  fair  cash  value  of  $18,504.97;  and 
on  the  1st  day  of  April,  1886,  he  was  the 
owner  of  personal  property  subject  to 
taxation  in  said  county  of  the  fair  cash 
value  of  f  22.535.21 ;  and  on  the  Ist  day  ot 
April,  1887,  he  was  the  owner  of  personal 
property  subject  to  ,  taxation  in  said 
county  of  the  fair  cash  value  of  f  24,098.65; 
and  on  the  Ist  day  of  April,  1888,  his  es- 
tate, of  which  the  defendant  was  and  ia 
the  administrator,  was  worth  in  personal . 
property,  over  and  above  all  debts  and  li- 
abilities of  every  kind  and  description  sub- 
ject to  taxation, thesum  of f25.596.95;  that 
said  James  Thomas  did  not  make  and  de- 
liver, orcause  to  be  made  and  delivered,  to 
the  proper  assessor,  in  the  years  1883, 1884. 
1885, 1886,  1S87,  or  any  one  of  said  years,  a 
correct  list  of  such  property  so  held  by 
him;  and  the  defendant, William  C.Thom- 
as, administrator  as  aforesaid,  did  not 
make  out  and  deliver,  or  cause  to  be  made 
out  and  delivered,  to  the  proper  assessor. 
In  the  year  1888,  a  correct  list  of  said  prop- 
erty so  held  by  him  as  such  administra- 
tor; but  the  said  James  Thomas  only  re- 
turned for  1883,  ?8,699;  tor  1884,  $12,376; 
for  1885,  f 6,444;  for  1886,  *7,075;  for  1887, 
$7,916;  and  the  said  William  C.  Thomas, 
as  administrator  aforesaid,  only  returned 
in  ]8S8,f!).036,— as  the  amount  and  value 
of  the  said  property  so  held  by  them,  so 
subject  to  taxation,  and  in  consequence 
thereof  the  residue  of  such  property  so 
owned  by  the  said  James  Thomas  in  the 
years  1883,  1884.  1885,  1886,  and  1887.  and 
the  residue  of  such  property  so  held  by 
the  said  William  C.  Thomas,  as  adminis- 
trator as  aforesaid,  in  the  year  1888,  was 
omitted  from  the  assessment  books  and 
tax  duplicate,  and  no  taxes  were  assessed 
or  paid  thereon  for  the  said  years  1883, 
1884, 1885,  1886, 1887,  or  1888.  or  any  one  of 
said  years;  that  on  the  19th  day  of  No- 
vember, 1888,  Harry  Torr,  the  auditor  ot 
said  Cass  county,  was  credibly  informed, 
had  good  reason  to  believe,  and  disco v- 
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credthat  all  the  property  of  said  James 
Thoman  had  not  been  assessed  for  said 
years;  that  there  was  an  omission  from 
tlie  assessment  boolis  and  tax  duplicates 
n(  each  of  said  years  the  amount  set  forth 
in  tlie  above  and  foregoing:;  that  after 
having  given  the  defendant.  William  C. 
Thomas,  arlministrator  as  aforesaid, 
written  notice  to  appear  before  him  as 
such  auditor,  on  the  ^tli  day  of  November, 
1888,  and  show  cause, if  any  be  could,  why 
each  omitted  property  should  not  be  as- 
sessed and  charged  with  the  amount  of 
taxes  dne  thereon ;  and  the  said  Willlain 
Thomas,  administrator,  aforesaid,  in  pur- 
suance to  said  notice  given  him  by  said 
auditor,  appeared  on  said  November  24, 
1888,  before  said  auditor.  In  person  and  by 
attorney,  but  failed  to  show  said  auditor 
any  good  and  sufilcient  cause  why  such 
assessment  should  not  be  made  and  said 
property  charged  with-  the  tases  dne 
thereon;  whereupon  said  auditor  proceed- 
ed to  and  did  assess  such  omitted  prop- 
erty at  its  true  and  fair  cash  value,  and 
charged  said  omitted  property,  and  the 
defendant,  William  C.  TUomus,  as  such 
administrator,  on  the  tax  duplicate  both 
In  the  auditor's  and  in  the  treasurer's 
office  of  Cass  county,  Ind.,  for  the  years 
1883. 18»4,  1885,  188tS,  1887,  and  1888,  with 
the  proper  and  lawful  amount  of  taxes 
due  thereon;  that  by  reason  of  such  as- 
sessment, and  the  plncing  of  said  taxes 
upon  the  taxduplicates  as  aforesaid,  there 
is  now  in  the  hands  of  the  plaintiff,  as 
such  treasurer,  for  collection  against  the 
defendant,  taxes  for  state,  county,  and 
other  purposes,  the  following  sums,  to- 
wlt: 

For  the  year  1883,  on  omitted  property  val- 
ued att8,375 $49  95 

For  the  year  1884,  on  omitted  property  vt^- 

uedatHSlO 75  86 

For  the  year  1886,  on  omitted  property  val- 
ued at  $12,060  169  80 

For  the  year  1886,  on  omitted  property  val- 
ued at$15,460 192  91 

For  the  year  1887,  on  omitted  property  val- 
ued at  $16,185 188  46 

For  the  year  1888,  on  omitted  property  val- 
ued at$13,248 198  72 

Making  total  tax  for  these  years  o£ . . .  .$878  72 

"That  no  part  of  said  tax  has  been  paid, 
bat  the  same  is  due  and  unpaid;  that 
since  the  maldng  of  said  assessment  the 
plaintiff  has  demanded  of  the  defendant 
payment  of  said  taxes.  And  the  plaintiff 
fnrtber  shows  that  f23,8B9.59  came  into 
tbe  hands  of  the  defendant  as  such  ad- 
ministrator, after  paying  all  debts  and 
liabilities  of  said  estate,  mure  than  suffi- 
cient to  pay  all  of  said  taxes. " 

An  answer  was  filed  to  the  complaint, 
stating,  lu  effect,  that  all  of  the  taxable 
property  of  tbe  decedent  and  of  his  estate 
liad  been  properiy  listed  and  returned  for 
taxation  for  the  years  named  in  the  com- 
plaint, and  tbe  proper  assessor  for  each 
year  appraised  said  property  in  good  faitb, 
at  what  he  considered  its  fair  cash  value; 
and  that  no  taxable  property  owned  by 
aaid  decedent,  or  by  his  estate,  for  any  of 
said  years,  had  been  omitted-  from  the  as- 
sessment lists  or  the  tax  duplicates.  But 
tbe  auditor  of  said  county,  without  au- 
thority of  law,  undertoolc  to  and  did  re- 


appraise said  property,  and  increased  the 
valuation  thereof  as  fixed  and  returned  by 
the  assessors,  and  such  reappraisement 
and  increased  valuation  was  the  sole  basis 
for  the  claim  asserted  In  the  complaint. 
It  was  also  alleged  that  the  claim  was 
not  filed  30  days  before  the  time  fixed  for 
tbe  final  settlement  of  the  estate,  and 
therefore  it  was  barred.  A  demurrer  was 
filed  to  the  answer,  and  overruled,  to 
which  the  appellant  excepted.  A  reply  in 
general  denial  was  filed,  and  the  cause  was 
submitted  to  the  court  for  trial,  and  re- 
sulted in  a  finding  and  judgment  for  tbe 
appellee.  A  motion  for  a  new  trial,  on 
tbe  grounds  (1)  that  tbe  finding  was  con- 
t-ary  to  law,  (2)  that  it  was  contrary  to 
the  evidence,  was  overruled,  and  tbe  ap- 
pellant duly  excepted.  Errors  are  as- 
signed here  which  bring  before  ns  for  de- 
cision the  appellant's  exceptions  to  the 
overruling  the  demurrer  to  the  answer 
and  in  overruling  the  motion  for  a  new 
trial. 

No  error  was  committed  by  the  court  in 
overruling  the  demurrer  to  the  answer. 
Under  the  revenue  law  of  1881,  county 
auditors  had  no  authority  to  review  the 
work  of  township  assessors,  and  therefore 
no  right  to  increase  the  valuation  of  tax- 
able property  listed  by  the  owner  and  ap- 
praised by  tbe  assessor.  Where  articles  of 
property  were  altogether  omitted  .from 
taxation,  and  this  fact  came  to  tbe  notice 
of  the  auditor,  it  was  his  duty,  under  the 
provisions  of  section  6416,  Kev.  St.  1881,  to 
enter  such  property  upon  the  books,  and 
assess  It  for  taxation ;  but  this  authority 
was  expressly  limited  to  omitted  proper- 
ty, and  did  not  Include  the  power  to  re- 
value property  which  bad  been  listed  and 
appraised.  This  identical  qaestiou  was 
decided  adversely  to  the  appellant  in  the 
case  of  Williams  v.  Segur,  106  Ind.  368.  1 
N.  E.  Rep.  707.  In  that  case  it  was  held 
that,  even  where  an  assessor  corruptly 
and  purpoHsiy  assessed  property  at  less 
than  one-third  its  actual  value,  the  aadi- 
tor  had  no  power  to  revalue  it.  In  such 
extreme  and  exceptional  cases,  involving 
official  corruption  and  malfeasance  upon 
the  part  of  tbe  assessor,  adequate  reme- 
dies for  tbe  protection  of  tbe  public  exist, 
bat  they  may  not  be  administered  by 
vonnty  auditors. 

Appellant's  learned  counsel  very  earnest- 
ly contend  that  the  finding  of  the  court  is 
not  supported  by  sufficient  evidence.  The 
assessment  lists  for  the  years  from  1883  to 
1888,  inclusive,  were  introduced  in  evi- 
dence; and  It  appears  from  them  that  per- 
sonal property,  consisting  mainly  of  cash, 
notes,  and  credits,  was  listed  each  ,vear, 
ranging  in  value,  as  assessed,  from  f6,400 
to  ja.OOO.  The  inventory  of  the  estate  pre- 
pared and  filed  by  the  administrator 
showed  assets  of  such  description  of  the 
nominal  value  of  $25,138.99.  These  assets, 
as  described  in  the  inventory,  consisted 
of  cash  on  hand;  notes  and  accounts  due 
the  decedent  from  a  large  number  of  per- 
sons for  medical  services  rendered  by  blm. 
The  assessment  list  for  1888,  made  by  thf 
administrator,  contains  two  Items  of  tax- 
ables,  vi«.,  cash  on  band  written  opposite 
the  first  item  in  tbe  assessmentiist,  valued 
at  $9,000,  and  stock  entered  opposite  item 
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38  of  the  list,  valued  at  $86.  The  Beveral 
aasesBorB  respectively  testified  that  in 
making  the  asseBBnicntsthey  furnlMlied  the 
blank  asseBBnient  lists  to  the  property 
owner,  and  he  filled  them  oat  by  fixing  bis 
valuation  ol  the  Items  listed  in  thecolumn 
of  the  Bheet  indicated  for  that  purpose, 
opposite  the  appropriate  item,  and  theas- 
Besaors  Ki^Dcrciliy  took  his  valuation  for 
theirs;  that  it  was  the  custom  to  deduct 
a  certain  fixed  per  centum  from  the  valua- 
tion of  notes  and  credits.  None  of  the 
notes  were  exhibited  to  the  asttpssors,  nor 
did  they  inquire  for  them,  but  fixed  their 
valuation  thereon,  in  the  ass^regate,  on 
the  buBls  of  the  valuation  of  the  owner. 
The  administrator  testified  that  be  pre- 
pared the  list  fo^  18S8,  and  included  in  the 
valuation  which  was  written  oppoRite and 
credited  to  item  1  of  the  schedule  all  of  the 
cash,  notes,  and  accounts  of  the  estate,  ex- 
cept about  $4,000  in  greenback  currency, 
which. he  held  on  the  Ist  day  of  April  of 
that  year.  He  stated,  further,  that  he  in- 
formed the  assessor  that  the  total  value 
of  the  estate,  including  cash,  notes,  and 
credits  taxable,  was  $10,000,  and  the  as- 
sessor deducted  ID  per  cent,  therefrom, 
and  entered  the  balance,  $9,000,  for  taxa- 
tion, and  that  this  included  the  whole  of 
the  taxable  property  of  the  estate.  Coun- 
sel for  appellant  very  Ingeniously  argue 
that  because  for  that  year  no  property 
waH  i-eturned  for  taxation  in  the  form  of 
notes  and  credits,  and  as  the  Inventory 
showed  a  large  amount  of  such  Items  of 
assets,  It  is  conciUBlve  that  it  was  in  fact 
property  omitted  from  taxat.  in,  and  con- 
sequently the  auditor  acted  within  the  let- 
ter and  spirit  of  the  section  of  the  tax-law 
authorizing  him  to  assess  omitted  proper- 
ty when  he  made  the  assessmentB  in  con- 
troversy. There  was  evidence  fairly  tend- 
ing to  prove  that  the  administrator  listed 
all  of  tbe  property  of  the  estate  for  taxa- 
tion for  the  year  1888,  and.  It  it  was  ac- 
credited to  the  wrong  item  in  theschedule, 
it  bore  its  share  of  the  taxes  Just  the  same 
as  if  it  bad  been  correctly  scheduled,  and 
cannot  be  regarded  as  omitted  property, 
within  the  contemplation  of  the  law  To 
hold  otherwise  would  require  a  very  ineq- 
uitable construction  of  the  statute  author- 
izing the  assesHment  of  omitted  property, 
and  the  result  would  be  that  no  one  but 
a  lawyer  fully  Informed  upon  the  technical 
Glassiflcatlon  of  personal  property  could 
intelligently  prepare  a  schedule  for  taxa- 
tion. In  fact,  the  only  evidence  tending 
to  prove  that  any  taxable  property  had 
been  omitted  from  the  asseasor's  books 
and  the  tux  duplicates  for  any  of  the 
years  charged  was  the  inventory  of  the 
estate  prepared  by  the  administrator  and 
filed  with  the  clerk.  Tbe  notes  and  cred- 
its In  the  inventory  appear  to  have  been 
appraised  at  their  face  value,  and  the  only 
witness  who  testlMed  upon  the  subject  of 
the  actual  value  of  these  assets  estimated 
them  at  50  per  cent,  of  the  appraisement. 
Deducting  from  this  estimate  tbe  per  cent, 
subtracted  by  the  assessors  in  accordance 
with  their  uniform  rustom  in  that  county, 
the  amounts  reported  by  the  respective 
assessors  for  each  year  were  not  far  from 
the  true  value  ol  all  the  property  owned 
by  tbe  decedent.    The  form  of  schedule 


used  by  the  assessors  wasthatadoptedby 
the  tax-law,  and  it  did  not  contemplate 
an  Itemized  statement  of  notes,  credits, 
and  accounts  reported  for  taxation;  but 
tbe  tax-pa.ver  was  required  to  enter  his 
estimated  value  of  tbe  anm  of  all  such 
property  In  the  proper  column.  There 
was  another  column  for  the  valuation 
fixed  by  tbe  assessor,  and,  if  be  chose  to 
adopt  the  valuation  of  the  tax-payer,  it 
cannot  be  said,  that  any  property  was 
omitted,  in  the  sense  of  the  la  w,  even  if  the 
tax-payer's  valuation  thus  adopted  proved 
to  be  much  too  low.  Our  conclusion  is 
that  the  auditor  had  no  right,  under  the 
law  in  force  at  that  time,  to  assess  any 
property  as  omitted,  except  distinct,  defi- 
nite, and  recognizable  articles,  which  had 
not  been  listed  and  properly  appraised  for 
taxation  by  the  assessor.  The  finding  is 
supported  by  the  evidence,  and  there  was 
no  error  in  refusing  a  new  trial.  A  num- 
ber of  other  questions  are  ably  discussed 
by  counsel  upon  both  sides;  but.  in  view 
of  tbe  conclusion  we  have  reached  upon 
the  questions  considered,  no  good  pur- 
pose would  be  subserved  by  extending  this 
opinion  to  decide  them.  Judgment  is 
atflrmed,  with  coats. 

a  Ind.  A.  1X4) 

LoxnsviLLB  &  N.  R.  Co.  r.  Eves. 
(Appellate  Court  of  Indiana.    April  99,  1S91.) 

CONTBIBDTOBT  NeOLIOBNCE— LiBiiVIIlO  HOBSX  TTK- 
HITCHGD. 

Jn  an  action  for  injuring  plaintiff's  horsa 
and  wagon  by  defendant's  train,  It  appeared  that 
plaintiff  had  a  oontraotfor  transferring  the  Unit- 
ed States  mail ;  that  he  had  been  directed  to  oc- 
cupy, with  his  horse  and  wagon,  a  space  at  tbe 
end  nf  defendant's  depot,  between  two  of  defend- 
ant's tracks;  that  while  one  train  was  standing 
on  one  track  and  another  was  momentarily  ex- 
pected on  the  other,  he  left  his  horse  anattended 
and  unhitched,  while  he  went  a  distance  of  50 
feet  to  see  abont  getting  the  mails  out  of  the 
mall-car;  that  he  had  unhitched  one  trace,  and 
fastened  the  lines  around  the  end  of  the  single- 
tree; that  he  heard  a  noise,  and,  turning,  saw 
the  horse  and  wagon  crossing  the  track  in  front 
of  the  approaching  train,  which,  contrary  to  the 
usual  custom,  was  being  backed  into  place  by  a 
switch-engine;  that  upon  the  rearmost  car  there 
was  no  brakeman  or  lookout  or  light,  and  that 
air-brakes  were  not  connected;  that  before  his 
horse  and  wagon  could  be  rescued  the  in]ary 
had  occurred.  Beld,  that  plaintiff  was  guilty, of 
contributory  negligence,  and  could  not  recover. 

Appeal   from   superior   court,   Vander- 
burgh county;  Azro  Dtrr,  Judge. 
S.  B.  Vance,  for  appellant. 

Rm.NHABD,  J.  This  action,  brought  by 
the  appellee  against  tbe  appellant,  was 
for  negligently  Injuring  the  appellee'n 
horse  and  wagon  by  the  appellant's  loco- 
motive and  train  of  cars.  Tbe  issues  were 
joined,  the  cause  was  tried  by  a  jury,  and 
a  verdict  was  returned  in  favor  of  the  ap- 
pellee. Motions  for  a  new  trial  and  in  ar- 
rest of  judgment  were  made  and  over- 
ruled, and  tbe  cause  was  appealed  to  the 
supreme  court,  and  thence  transferred 
here.  The  assignments  of  error,  among 
other  questions,  present  that  of  the  cor- 
rectness of  the  decision  of  the  trial  court 
in  overruling  the  motion  of  the  appellant 
for  a  new  trial.  One  ot  the  reasons  as- 
signed In  that  motion  was  thainanfficlency 
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of  the  evidence  to  Bustain  the  verdict. 
This  court,  like  tbe  supreme  coart,  will 
nut  disturb  a  judgment  wheu  tbere  la  any 
evidence  at  all  teudlnfi:  to  Buatain  the  ver- 
dict or  finding  upon  which  It  is  based ; 
but  wbeu  such  evidence  is  wholly  insuffi- 
cient, in  every  essential  particular,  to  sup- 
port such  verdict  or  finding,  the  judgment 
•will  be  reversed.  Railway  Co.  v  Stanlsy, 
ante,  316,  (decided  by  this  court  April  14, 
1891.)  One  of  the  tacts  essential  to  the  ap- 
pellee's recovery  In  this  case  was  his  own 
freedom  from  negligence  contributing  to 
the  Injury.  It  is  insisted  by  tbe  appellant 
that  tbe  evidence  nor  only  fails  to  estab- 
lish that  appellee  did  not  contribute  to 
the  Injury  by  his  own  negligence,  but  that 
it  shows  affirmatively  that  his  animal  and 
wagon  were  injured  through  bis  own  fault 
and  carelessness.  When  tbe  facta  are  un- 
disputed, as  tbey  are  in  this  case.  It  be- 
comes tbe.  province  of  the  court  to  deter- 
mine whether  or  not  tbey  amount  to  neg- 
ligence. Telegrapb  Co.  v.  MvDaoIel,  108 
Ind.  294.  2  N.  E.  Kep.  709;  Railroad  Co.  v. 
Spencer,  98  Ind.  186;  City  of  IndiauapollB 
T.  Cook,  99  Ind.  10;  Railroad  Co.  v.  Dun- 
can, 28  Ind.  441.  All  the  evidence  given  In 
this  case,  except  the  testimony  of  one  wit- 
ness, was  Introduced  by  tbe  appellee  him- 
self, and  was  on  all  material  points  with- 
out conflict.  Tbe  appellee  was  a  witness 
In  bia  own  behalf, and  testified  aa  follows: 
"On  tbe  night  of  the  17th  of  .\prll,  1888. 
was  United  States  mall  messenger,  .and 
have  been  three  years  in  that  service.  My 
business  was  to  carry  tbe  mails  to  and 
from  the  depot  of  defendant  and  the  post- 
offlce  at  Evanaville,  which  was  done  with 
R  horse  and  wagon.  There  are  streets  on 
the  east  and  west  ends  of  tbe  depot  plat- 
form of  defendant,  and  railroad  tracks  on 
its  northern  and  southern  sides.  Tbe 
street  at  the  east  end  of  the  platform  was 
occupied  by  backs  and  omnibuses,  and  the 
space  at  the  west  end  of  the  platform,  be- 
tween the  railroad  tracks,  was  tbe  only 
space  left  for  a  wagon  to  receivethe  mails. 
My  stand  was  in  that  space  near  the 
south-west  comer  of  tbe  platform,  and 
six  to  eight  feet  from  the  railroad  track 
on  sonth  side  of  the  platform.  The  United 
States  transfer  clerk  bad  directed  me  to 
occupy  that  place  with  my  wagon  and 
team.  On  the  night  of  the  17th  day  of 
April,  1888, 1  bad  driven  my  horse  and 
wagon  to  the  defendant's  depot,  at  the 
time  for  the  arrival  of  tbe  aonthern  and 
ft'estern  trains,  and  put  them  in  a  position 
at  tbe  usnal  place.  Train  No.  54  from  tbe 
south,  and  destined  for  St.  Louis,  came  In 
about  1 :15  a.  m.,  and  was  standing  on  tbe 
track  on  the  north  side  of  tbe  depot,  head- 
ed for  St.  Loals.  I  unhitched  one  trace, 
and  tied  tbe  lines  to  tbe  single-tree,  and, 
leaving  my  horse  and  wagon,  went  over 
to  train  No.  54,  to  assist  in  getting  the 
mails.  About  the  time  we  were  through 
at  that  train,  I  looked  across  and  saw  my 
horse  and  wagun  crossing  the  track  un 
the  south  side,  and  train  No.  53  from  St. 
Louis  approaching  very  rapidly.  I  ran 
across  the  platform  to  endeavor  to  get 
my  wagon  off  the  track,  and  either  fell  nn 
the  track,  or  was  pushed  by  tbe  wagon, 
which  had  been  struck  by  the  train.  To 
save  myself, I  rolled  over  and  got  between 


the  inner  rail  and  the  platform.  Tb« 
wagon  and  horse  were  carried  on  towards 
tbe  end  of  the  track.  Tbe  wagon  was 
about  demolished,  and  the  horse  sliowed 
that  be  bad  been  rolled  over,  and  the  har- 
ness was  injured  materially.  My  kuee 
was  cnt,  and  I  was  bruised  In  several 
places.  The  wagon  was  worth  ninety  or 
a  hundred  dollars  before  tbe  accident. 
Afterwards  it  was  not  worth  more  than 
fifteen  dollars.  I  worked  my  horse  the 
next  day,  but  be  got  lame,  and  was  laid 
off  tor  abont  a  week.  I  then  worked  him 
tor  a  few  days,  and  he  got  lame  again, 
and  was  laid  off,  and  I  could  not  use  him 
anymore.  Until  that  night,  the  train  had 
been  coming  in  with  the  locomotiveahead, 
and  with  its  head-light  up.  On  that  niglit 
tbe  train  was  pushed  up  to  tbe  station  by 
a  yard  engine.  Tbere  was  no  light  on  the 
platform,  nor  any  brakeman  or  other  per- 
son to  signal  for  stopping  train.  Tbe 
train,  when  I  first  saw  tbe  horse,  was  four 
or  five  car-lengths  away,  and  was  running 
at  tbe  rate  of  eight  miles  an  hour.  Tbere 
were  uo  air-brakes  on,  and  the  bell-rope 
was  not  attached.  If  there  bad  been,  and 
there  had -been  a  brnkeman  on  tbe  plat- 
form of  the  car  to  signal  tbe  danger,  the 
train  could  have  been  stopped  before 
reaching  tbe  wagon.  The  harness  cost 
seventeen  dollai-s,  and  was  not  worth 
more  tban  one-half  that  much  after  tbe  in- 
jury. There  was  no  hitching  pose  to 
which  I  could  fasten  my  horse. "  On  cross- 
examination,  the  appellee  testified  as  fol- 
lows: "My  horse  and  wagon  were  not  left 
in  charge  of  any  one.  Coald  not  afford  to 
hire  a  person  to  watch  him,  and  if  one  had 
been  holding  bim  be  might  not  have  been 
able  to  keep  bim  from  getting  onto  the 
track.  I  do  not  know  by  what  means  I 
was  hurt,  whether  by  the  wagon  or  cars, 
or  by  the  rail  as  I  rolled  over.  I  know  that 
there  was  no  light  to  be  seen  from  tbe 
door  of  the  express  car,  and  do  not  think 
the  air-brakes  were  connected.  The  train 
54  was  waiting  for  train  53  to  come  in, 
and  bad  steam  up  ready  to  start.  The 
locomotive  stood  a  little  beyond  the  west 
end  of  the  platform,  and  the  mall-car  was 
a  short  distance  east  of  tbe  end  of  tbe 
platform.  I  suppose  tbe  platform  Is 
about  forty  feet  wide.  I  knew  the  train 
53  was  due,  and  was  about  to  come  up 
to  the  station.  The  diagram  heretofore 
presented  to  the  witness  is  about  cor- 
rect." 

Without  setting  out  here  the  testimony 
of  other  witnesses,  we  will  soy  that  tlie 
statements  of  all  the  other  witnesses  were 
In  substantial  harmony  with  that  of  the 
appellee.  Tbe  evidence,  when  taken  to- 
gether, showed  that  the  appellee  had 
placed  bis  horse  and  wagon  at  a  point 
near  the  south-west  corner  of  the  depot 
platform,  and  six  to  eight  feet  from  the 
railroad  track  on  tbe  south  side  of  the 
platform.  There  was  another  truck  just 
on  the  north  side  uf  tbe  platform,  and  run- 
ning parallel  with  It,  and  with  the  track 
on  the  BODth  side.  The  platform  on  tbe 
west  end  was  about  41  feet  wide,  and  the 
respective  tracks  were  but  a  lew  feet  from 
the  north  and  soutb  sides  of  tbe  platform. 
Train  No.  54,  from  the  soutb,  bad  come  In. 
and  was  standing  on  tbe  track  north  of 
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the  plattorm,  headed  for  St.  Loula,  await- 
ing the  arrival  of  No.  63,  from  St.  Lonls, 
which  was  to  come  In  od  the  south  track, 
<:p  to  the  station,  before  64  was  to  start. 
Thfise  facts  were  known  to  the  appellee. 
Onder  these  circumstances,  and  in  this 
condition  of  things,  the  appellee  left  bis 
horse  standing  unguarded, -with  one  trace 
unhitched,  and  no  other  fastening  than 
the  lines  tied  to  the  single-tree,  when  lie 
crossed  over  to  train  No.  54,  some  60  feet 
away,  "to  assist  in  getting  the  mails, "  as 
be  says.  At  this  Juncture  train  No.  63  ap- 
proached on  the  south  track,  near  which 
the  horse  was  standing.  The  animal  be- 
■came  frightened  at  some  noise  or  move- 
ment, and  ran  onto  the  track  In  front  of 
the  approaching  train,  where  it  and  the 
wagon  sustained  the  injury  complained 
of.  It  is  undoubtedly  true  that  the  appel- 
lant's servants  in  charge  of  and  operating 
the  train  were  guilty  of  negligence  in  not 
placing  the  proper  lights  and  giving  the 
signals,  as  required  by  law.  Still,  the 
question  remains,  was  tlie  appellee  him- 
self free  from  fa  nit?  The  question  Is 
whether  the  act  of  leaving  the  horse  unat- 
tended and  unhitched,  except  Jn  the  man- 
ner stated,  and  within  six  to  eight  feet  of 
a  railroad  track,  upon  which  a  train  was 
momentarily  expected  to  arrive,  did  not 
constitute  negligence  on  the  part  of  appel- 
lee. The  appellee  testified  that  there  was 
no  other  place  where  he  could  have  left  the 
horse,  as  the  street  on  the  east  was  block- 
aded with  hacks  and  omnibuses;  that  the 
transfer  clerk  had  ordered  him  to  occupy 
that  place  with  his  wagon  and  horse;  that 
there  was  no  place  to  bitch  his  horse; 
that  he  "could  not  afford  to  hire  a  person 
tu  watch"  the  horse;  and,  "if  one  had 
been  holding  him,  he  might  not  have  been 
able  to  keep  him  from  getting  on  to  the 
track."  It  was  the  duty  of  the  appellee, 
if  he  bad  uo  other  and  safer  place  to  leave 
the  horse,  either  to  give  him  in  charge  of 
some  one  or  stay  with  bim  himself,  unless 
he  could  have  been  securely  tied.  The  fact 
that  other  places  were  blockaded  will  not 
excuse  him  from  exercising  proper  care 
over  his  animal.  The  directions  from  the 
transfer  clerk  did  not  compel  him  to  vio- 
late this  plain  legal  and  moral  obligation. 
That  Individual,  we  apprehend,  had  no 
control  over  the  appellee's  horse  and 
vehicle.  That  appellee  "could  not  afford 
to  hire  a  person  to  watch"  was  a  misfor- 
tune, but  not  such  a  one  as  would  justify 
him  In  Jeopardizing  the  lives  and  property 
of  other  people  by  leaving  his  horse  inse- 
cure and  unguarded  at  a  moment  when  a 
train  was  about  to  approach  to  within  a 
few  feet  of  him.  As  to  what  might  have 
occurred  if  tlie  horse  had  been  held  by 
some  one  we  cannot  know.  We  can  only 
take  cognizance  of  what  was  done.  It  is 
safe  to  say,  however,  that  it,  in  spite  of 
proper  precautions  on  the  part  of  the  ap- 
pellee, the  appellant  had  negligently  in- 
jured his  horse  and  wagon,  there  would 
clearly  be  a  liability  where  there  Is  none 

DOW. 

The  law  required  at  least  ordinary  dili- 
gence of  the  appellee,  and  if  by  exercising 
such  diligence  he  might  have  avoided  the 
injury,  even  if  such  Injury  was  occasioned 
by  the  appellant's  negligence,  it  is  a  case 


of  mutual  fault,  and  the  courts  cannot  at- 
tempt to  make  anyapportioument  thereof 
between  the  parties.  There  was  no  at- 
tempt to  ascribe  to  the  appellant  or  Ita 
servants  such  wanton  or  willful  miscon- 
duct as  would  Inculpate  it  in  spite  of  the 
negligent  acts  of  the-appeliee,  nor  was  the 
complaint  framed  upon  that  theory.  It 
is  questionable  whether  the  act  of  leaving 
a  horse  in  a  public  thoroughfare,  unat- 
tended and  unhitched,  is  not  of  Itself  neg- 
ligence, without  the  presence  of  the  other 
attendant  circumstances  in  this  case.  On 
this  question,  however,  we  do  not  decide 
any  tiling.    See  Whart.  Neg.  §§  913-815. 

In  an  Indiana  case,  where  a  team  of 
horses  attached  to  a  heavy  wagon  had 
been  left  by  the  driver  in  a  public  street, 
near  a  railroad  track,  bitched  by  the 
lines  only  to  the  lever  of  a  robber  block, 
escaped  from  bis  control  and  ran  away. 
Injuring  another  person's  property,  the 
own.er  of  the  team  was  held  guilty  of  neg- 
ligence. Wagner  v.  Ooldsmith,  78  Ind. 
517.  Greater  precaution  and  diligence  is 
required  from  a  party  who  has  knowl- 
edge of  the  danger,  and  is  familiar  with 
all  the  surroundings,  than  of  one  who  Is 
ignorant  of  these  things.  Thus  it  was 
said  in  Railway  Co.  v.  Greene,  106  Ind. 
279,  6  N.  E.  Rep.  603,  by  Mitchell,  J. : 
"  Having  knowledge  of  the  extraordinary 
danger,  •  •  •  the  most  rigid  prudence 
and  extraordinary  caution  were  demand- 
ed." The  failure  of  the  appellant's  serv- 
ants to  give  proper  signals  or  use  other 
precautionary  measures,  as  required  by 
law,  is,  of  course,  such  negligence  as  would 
ordinarily  render  the  company  liable  tor 
an  injurious  result  therefrom.  Neverthe- 
less there  can  be  no  recovery  except  it  ap- 
pear affirmatively  that  the  person  whose 
property  was  injured  was  free  from  con- 
tributory negligence.  Railroad  Co.  v. 
Schmidt,  81  Ind.  264;  Railway  Co.  v.  Hill. 
117  Ind.  56,  IS  N.  E.  Rep.  461.  While  we 
do  not  decide  that  it  is  negligence /7er  sa 
to  leave  a  horse  untied  and  unutl^ended 
for  a  short  time  in  a  public  street,  'we  do 
decide  that  it  was  negligence  for  the  ap- 
pellee to  leave  his  horse  under  circum- 
stances and  in  a  condition  of  such  danger 
and  risk ;  and  in  this  we  think  the  au- 
thorities abundantly  support  our  conclu- 
sion. In  aCalifornia  case,  where  a  peddler 
bad  left  his  team  of  horses  standing  un- 
hitched in  front  of  a  house  near  a  railroad 
track,  while  he  went  in  the  house  with 
some  vegetables  trying  to  sell  them,  and 
when  he  knew  the  cars  passed  there  every 
day  at  about  that  hour,  but  knew  hia 
horses  were  accustomed  to  railroad 
trains,  and  were  not  frightened  at  them, 
and  where  the  train,  coming  along  at  a 
greater  speed  than  that  allowed  by  city 
ordinance,  frightened  the  burses,  in  conse- 
quence of  which  they  were  injured  by  the 
train,  the  court  said:  "The  act  of  plain- 
tiff in  leaving  his  team  unhitched  in  close 
proximity  to  a  railroad  track,  at  a  time 
when  the  train  usually  came,  was  negll- 
gnnce  on  bis  part  in  the  first  instance." 
Devllle  V.  Railroad  Co.,  60  Cal.  883.  See, 
also,  Norrls  v.  Kohler,  41  N.  T.  42;  MorrU 
V.  Phelps,  2  Hilt.  38;  Buckinham  v.Flslier, 
70  III.  121 ;  Gray  v.  Railroad  Co.,  65  N.  Y. 
661;  2Thonip.Neg.l209;3Law8on.Right8. 
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Rem.  &  Pr.  2104.  Wlien  the  appellee  left 
hia  horse  unguarded  and  unbUched,  and 
In  such  close  proximity  to  the  railroad 
tracli  upon  which  he  Itnew  It  was  mbraliy 
certain  a  train  would  approach  to  within 
a  lew  feet  ot  where  his  horse  was  stand-' 
ing,  with  another  train  standing  on  a 
tracli  not  more  than  50  feet  away  ready 
to  puli  out,  Hud  the  thoroughfares  in  the 
Immediate  Ticlolty  blockaded  with  horses 
and  vehicles,  as  he  knew,  be  was  guilty 
of  negligence;  and,  whatever  may  have 
been  the  fault  of  appellant's  servants  in 
failing  to  ring  the  bell,  place  the  proper 
head-lights,  or  take  other  precautions,  he 
cannot  recover.  Had  the  horse  run 
against  some  other  person  or  property, 
and  inflicted  injury,  there  is  nodoubt  that 
the  appellee  would  bare  been  liable  In 
damages.  That  no  such  casualty  as  tbla 
had  to  be  answered  for  by  him,  and  that 
be  escaped  with  but  the  loss  of  his  horse 
and  wagon,  considerable  though  It  may 
have  been  to  him,  is  a  matter  upon  which 
the  appellee  has  just  cause  to  congratu- 
late himself;  but  there  is  no  basis  for  a  re- 
covery in  his  favor  upon  the  facts  proved 
Ui  this  case.  There  being  positive  and  un- 
contradicted evidence  of  contributory  neg- 
ligence on  the  part  of  the  appellee,  we 
think  the  appellant  was  entitled  to  a  new 
Trial  for  that  reason.  Other  errors  are 
assigned,  but,  as  they  will  probably  not 
occur  again,  it  will  not  be  necessary  to 
notice  them.  The  judgment  Is  reversed,  at 
the  costs  of  the  appellee,  and  the  cause  re- 
manded to  the  court  below,  with  Instruc- 
tions to  sustain  the  motion  for  a  new 
trial. 


(1  Ind.  A.  240) 

Keisuno  t.  Bbadlb. 
{Appellate  Court  of  IncUana.   April  89, 1891.) 

NKW  TRIAI^-NaWLT-Dl8C»VSRBD   EVIDENCE— DUB 
DiLIOBHCE. 

In  an  action  for  the  price  of  certain  hnlld- 
Ingr  materials,  where  the  issue  was  wtaetiier  they 
were  fomishM  to  delendaat  or  to  the  contractor 
nigsged  on  the  building,  an  application  for  a  new 
trial,  by  defendant,  on  the  ground  of  newly-dis- 
covered evidence,  showed  that  two  witnesses, 
who  were  employed  on  defendant's  farm  while 
tbe  house  was  being  built,  and  assisted  in  the 
work,  would  testify  that  the  materials  were  not 
liaoled  by  the  defendant,  but  were  brought  out 
to  the  contractor;  that  defendant  did  not  learn 
that  they  knew  this  until  after  the  trial,  although 
he  had  made  inquiry  of  all  snob  persons  as  ne 
bad  sopposed  knew  of  any  facts  which  would  aid 
him  In  his  defense.  Held,  that  the  application 
moat  be  denied  for  want  of  due  diligence. 

Appeal  from  circuit  court.  Rush  county ; 
S.  A.  BoNNEK,  Judge. 

8.  D.  AforfcHD,  for  appellant.  W.  A.  Cnh 
len,  for  appellee. 

Nkw,  J.  Tbe  complaint  ot  tbe  appellant 
la  for  a  new  trial  on  account  of  evi- 
dence alleged  to  have  been  discovered  aft- 
er the  close  of  tbe  term.  The  original 
action  was  by  the  appellee  against  the  ap- 
pellant for  materials  claimed  by  the  ap- 
pellee to  have  been  furnished  by  him  and 
used  in  the  construction  of  the  appellant's 
dwelling.  The  appellee  had  judgment  for 
tao  and  costs.  The  sustaining  of  a  de- 
murrer to  tbe  complaint  for  a  new  trial  is 
assigned  as  error  by  the  appellant.    This 


Is  the  onl.v  question  presented  by  the  rec- 
ord. In  the  original  suit  there  was  evi- 
dence tending  to  prove  that  tbe  material 
in  dispute,  to-wit,  doors  and  window- 
glass,  were  purchased  from  the  appellee, 
not  by  the  contractor,  but  by  the  appel- 
lant, and  by  him  hauled  from  tbe  appellee's 
place  of  business  to  the  dwelling  which 
was  then  being  built  for  tbe  appellant.  It 
is  alleged  in  the  complaint  for  a  new  trial 
that  in  said  original  sultit  became  materi- 
al whether  the  appellant  had  promised  the 
appellee  that  he  would  pay  him  for  cer- 
tain doors  and  window-glass  used  by 
the  contractor,  Robert  Perry,  in  the  erec- 
tion of  said  dweiling  for  the  appellant; 
that  be  has  discovered  since  the  close  of 
the  term  at  which  said  trial  was  had  that 
*one  Charles  Miller,  a  competent  witness, 
whose  testimony  can  be  obtained  in  a 
reasonable  time,  knows  and  will  testify 
that  he,  the  said  Charles,  was  at  the  farm 
of  plaintiff  when  the  doors  and  window- 
glass  were  brought  out  from  the  city  of 
Rushvllle  by  the  contractor,  Robert  Per- 
ry, and  that  this  plaintiff  did  not  buul 
any  of  the  material  for  said  dwelling.'* 
It  Is  further  averred  In  the  complaint  that 
since  the  close  of  the  term  at  which  said 
trial  was  had  he  has  discovered  that  "one 
John  Mock,  a  competent  witness,  knows 
and  will  testify,  and  whose  testimony  can 
be  procured  in  a  reasonable  time,  tbat  the 
doors  and  window-glass  were  not  hauled 
ont  to  the  said  dwelling-house  by  tbe 
plaintiff,  but  by  some  one  who  was  em- 
ployed In  the  building  of  the  house,  but 
whose  name  he  did  not  know ;  be  being  a 
stranger  to  the  workmen  employed  In 
the  construction  of  the  house. "  The  affi- 
davits of  Miller  and  Mock  accompany  the 
complaint,  and  are,  as  exhibits,  incorpo- 
rated into  it  by  proper  reference  thereto. 
The  evidence  g|iven  In  tbe  original  suit  Is 
also  set  out  in  the  complaint.  It  is  fur- 
ther averred  in  the  complaint  that  Miller 
and  Mock  had  quit  appellant's  employ- 
ment and  neighborhood  long  before  the 
trial  of  said  cause;  that  the  appellant 
"did  not  know  that  they  knew  of  the 
facts  set  forth  In  their  affidavits,  and 
could  not  ascertain  that  they  knew  such 
facts  before  tbe  trial  of  said  cause,  nor 
during  the  term  of  court  at  which  said 
cause  was  tried,  although  he  made  in- 
quiry alter  he  had  been  served  with  pro- 
cess, and  before  the  former  trial  of  said 
cause,  in  his  neighborhood,  of  all  such 
persons  as  he  had  any  reason  to  believe 
had  personal  knowledge  of  any  facts 
which  would  aid  his  defense  to  said  ac- 
tion, or  who  knew  of  any  person  or  per- 
sons who  did  possess  knowledge  of  such 
facts,  and  did  not  ascertain  snch  facts  un- 
til long  after  the  expiration  of  the  term 
of  court  at  which  the  trial  was  bad,  and 
for  this  reason  could  not  have  said  parties 
at  tlie  trial  to  testify  In  his  behalf."  Is  it 
shown  by  tbe  complaint  that  the  appel- 
lant used  due  diligence  to  procure  the  tes- 
timony of  Miller  and  Mock,  and  tbat  it 
could  not  be  discovered  before  or  during 
the  term  of  the  court  when  the  trial  was 
had?  If  not,  then  the  complaint  would 
be  fatally  defective.  Suman  v.  Cornelius, 
78  Ind.  506;  Du  Soncbet  v.  Dutcher,  113 
Ind.  249,  15  N.  E.  Rep.  459;  Cook  v.  Hare, 


Digitized  by 


Google 


684 


irOBTHEASTEBK  BEFOBTEB.  YOL.  27. 


(Ind. 


49  Ind.  26S.  The  facta  constituting  the 
diligence  must  be  appclfinally  set  out  In  the 
complaint.  VVbeu  this  Is  done,  It  becomes 
a  question  for  the  court  whether  the  al- 
leged newly-discovered  evidence  might, 
with  reasonable  diligence,  have  been  as- 
certained before  or  during  the  term  when 
the  caase  was  tried.  Allen  v.  Bond,  112 
Ind.  523,  14  N.  E.  Rep.  492.  The  strong 
presumption  is  that,  by  proper  effort,  the 
party  might  have  discovered  the  evidence 
and  used  it  on  the  trial,  and  that  his  nut 
having  done  so  la  owing  either  to  inten- 
tional omission  or  to  unpardonable  neg- 
lect. To  rebut  this  presumption,  he  must 
make  out  a  case  Iree  from  delinquency. 
His  excuse  must  be  so  broad  as  to  diasi- 
pate  all  surmise  to  the  contrary.  He 
must  show  that  he  was  on  the  alert,  but 
that,  notwithstanding,  the  evidence  elud- 
ed him.  8  Grab.  &  W.  New  Triala,  1026. 
It  appears  from  the  complaint,  and  the 
affidavits  of  Miller  and  Mock,  that  both 
of  theae  persons  were  In  the  employment 
of  the  appellant  on  the  farm  where  the 
dwelling  was  being  erected,  and  to  some 
extent  assisted  in  and  about  the  work  be- 
ing done  on  said  house:  one  of  them,  at 
least,  being  in  the  employment  of  the  ap- 
pelant on  that  farm  until  the  house  was 
completed.  With  ordinary  thoughtful- 
ness,  it  should  have  occurred  to  the  appel- 
lant that  Miller  and  Mock  might  know 
something  which  would  be  material  to  hia 
defense.  If,  after  he  was  served  with  pro- 
cesB,  be  made  inquiry  in  his  neighborhood 
of  all  sucit  persons  as  he  had  reason  to  be- 
lieve had  personal  knowledge  of  facts 
which  would  aid  bis  defense,  why  would 
he  make  no  effort  whatever  to  ascertain 
where  Miller  and  Mock  were  and  what 
they  knew?  So  far  as  appears  from  the 
complaint,  no  effort  was  made  by  the  ap- 
pellant to  learn  what.  If  anything,  could 
be  proven  by  Miller  and  Mock  of  benefit 
to  him.  Bowman  r.  Clemmer,  50  Ind.  10, 
la  a  case  very  much  in  point.  The  only 
diligence,  if  it  can  be  called  such,  shown 
by  the  complaint,  was  by  way  of  inquiry, 
in  appellant's  neighborhood,  "of  such  per- 
sons as  he  had  reason  to  believe  had  per- 
sonal knowledge  of  any  facts  which  would 
aid  his  defenbe  to  said  action,  or  who  knew 
of  any  person  or  poraous  who  did  posRess 
knowledge  of  siuli  facta."  This  is  not 
enough.  Where  the  diligence  used  is  al- 
leged to  have  consisted  in  making  in- 
quiries, the  time,  place,  and  circumstances 
must  be  stated.  Hinea  v.  Driver,  100  Ind. 
816.  As  to  the  necessity  of  making  the  in- 
quiriea  and  their  character,  it  is  said  in 
Toney  v.  Toncy,  73  Ind.  34,  that  "the  gen- 
eral  statements  of  the  appellant  in  hia 
affidavit,  that  he  had  been  diligent  tn 
making  in(iulriea  of  such  as  he  deemed 
likely  to  know  anything  in  relation  to  the 
case,  are  not  sufticient  to  overcome  the 
manifest  presumption  against  him  arising 
out  of  the  suggestions  above  mentioned.  " 
In  the  case  of  Smith  v.  Williams.  11  Kan. 
104,  the  court  say:  "All  the  evidence  of 
diligence  presented  is  the  mere  allegation 
In  the  affidavit  that  the  party  made  In- 
quiry of  every  person  he  thought  might 
know  anything  about  the  case,  and  failed 
to  obtain  this  evidence,  and  that  he  has 
used  diligence.    This  la  virtually  swearing 


to  a  conclusion. "  In  ndditlon  to  the  fail- 
ure to  show  by  proper  averments  in  the 
complaint  that  due  diligence  was  used  to 
procure  the  testimony  of  Miller  and  Mock, 
is  the  fact  that  the  newly-discovered  evi- 
dence is  not  of  such  decisive  and  control- 
ling character  as  to  make  it  highly  proba- 
ble that  it  would  produce  a  diHerent  re- 
sult if  a  new  trial  should  begranted.  The 
utility  of  granting  the  motion  will  be 
weighed,  and.  If  there  la  not  a  atrong 
probability  that  the  party  haa  aomocbing 
to  gain  by  the  uae  of  hia  newly-discovered 
evidence,  a  new  trial  will  be  denied.  3 
Grab.  &  W.  New  Trials,  1083;  Hlnes  v. 
Driver,  supra.  Whether  the  evidence  of 
Miller  and  Mock  would  be  merely  cumula- 
tive we  do  not  find  it  necessary  to  decide. 
Judgment  affirmed,  with  costs. 


(1  Ind.  A.  at) 

PosTEL  et  al.  T.  Oasd. 

(Appellate  Caum  of  iTtO/lana.    AprU^,1691.) 

Action  on  Nora— Plbadiso — Sali— Wabbantt 

— Insthdotions. 

1.  A  oomplaint  on  a  promissory  note  is  not 
InsnlflcieDt,  as  faiUog  to  show  that  the  note  was 
due  at  the  commencement  of  the  action,  when  a 
copy  of  the  note  is  embodied  therein,  and  by  its 
terms  shows  that  it  fell  due  before  the  complaint 
was  filed. 

2.  For  the  attorney  of  the  plain  tiff  to  say  in 
bis  argument  that  defendants  nad  assumed  the 
burden  of  proof,  in  order  to  have  theopening  and 
closing  argument,  would  not  transcend  his  priv- 
ilege; and  where  he  connected  ttiat  statement 
with  the  remark,  "There  has  evidently  been  some 
trick  attempted  to  be  played  upon  somebody  in 
this  case, "  the  discretion  of  the  court  below  In 
refusing  a  new  trial  will  not  be  interfered  with 
on  appeal,  in  the  absence  of  a  showing  that  de- 
fendant was  prejudiced. 

8.  Where,  in  a  suit  on  a  note  given  for  the 
price  of  a  horse,  the  answer  was  in  three  counts, 
two  of  which  pleaded  a  warranty,  while  the  other 
set  up  fraudulent  representations,  and  the  execu- 
tion of  the  note  was  admitted,  it  is  not  error  for 
the  court  to  instruct  the  jury  that  plaintiff  was 
entitled  to  recover  the  face  oi  the  note  with  in- 
terest and  attorney's  fees,  as  provided  therein, 
and  that  the  recovery  should  be  reduced  by  the 
damages  sustained  by  defendant  by  the  breach 
of  warranty,  if  any. 

4.  The  count  setting  up  fraudulent  represen- 
tations i>eing  insufficiently  pleaded,  it  was  not 
error  for  the  court  to  treat  all  the  paragraphs  as 
setting  up  a  warranty,  and  instructing  that  de- 
fendants would  not  be  entitled  to  set  off  any 
amount  against  plaintiff's  claim  unless  the  war- 
ranty were  proved. 

5.  In  such  a  case,  language  in  an  instruction 
which,  if  taken  alone,  would  seem  to  mean  that 
the  rule  of  caveat  emptor  would  prevail,  and 
there  would  be  no  warranty  of  the  soundness  of 
an  article  If  it  were  present,  and  the  buyer  had  aa 
opportunity  of  inspecting  it,  and  \t  the  defect 
were  apparent,  will  be  regarded  as  confined  to 
cases  of  implied  warranty ;  for  a  purchaser  has  a 
right  to  rely  upon  an  express  warranty,  although 
he  may  have  hod  an  opportunity  to  examine  the 
article. 

6.  ITpon  an  issue  as  to  the  breach  of  warranty 
of  soundness  of  a  horse,  evidence  of  a  physicM 
defect,  to  be  admissible,  must  refer  to  his  condi- 
tion at  the  time  of  the  sale,  and  not  at  a  subee- 
4uent  period. 

Appeal   from   circuit  court,   Delaware 
county ;  O.  J.  Lotz,  Judge. 
Geo.  E.  KoOBB,  for  appellants. 

Black, C.J.    The  appellee  auedtheap- 
pellanta  upon  a  promisaory  note.    A  d» 
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mnrrer  to  tbe  complaint  was  overmled. 
Objection  Is  made  to  the  complaint  be- 
cause it  did  not  allege  tbat  the  note  was 
due  at  the  commeucement  of  tbe  action. 
Itallegedtbat  the  note  was  unpaid,  and  a 
copy  was  made  part  of  tbe  complaint  as 
an  exhibit.  The  note  was  dated  August 
24, 1887,  and  was  made  payable  12  months 
thereafter.  Tbe  complaint  was  filed  on 
the  5tb  of  September,  1888.  It  was  suffi- 
ciently shown  by  the  complaint  tbat  the 
note  was  due  at  tbe  commencement  of  tbe 
action.  Womacic  v.  Dunn,  9  Ind.  183; 
Brush  T.  Raney,  34  Ind.  416;  Qreen  v.Lou- 
thaln,  40  Ind.  139.  Judgment  was  ren- 
dered for  tbe  appellee  upon  a  verdict  for 
the  fuUamuunt  of  the  note.  A  motion  for 
a  new  trial  was  filed  by  the  appellants, 
and  was  overruled. 

The  attorney  for  the  appellee,  in  bis  arw 
Kument  before  the  Jury,  made  the  follow* 
Inj?  statement:  "There  has  evidently  been 
some  trick  attempted  to  be  played  upon 
somebody  In  this  case.  These  defendants 
took  it  upon  themselves— took  the>burden 
upon  themselves — to  open  and  close  this 
case."  The  attorney  for  the  appellants 
objected  to  this  language.  The  objection 
was  overruled  by  the  court,  and  to  this 
ruling  the  appellants  excepted.  It  Is  not 
shown  In  what  connection  these  words 
were  spoken.  Counsel  tor  tbe  appellants 
objected  below,  and  ar^ne  here,  that  the 
attorney  for  tbe  appellee  had  no  right  to 
state  to  the  jury  what  occurred  in  the  for- 
mation of  the  Issues,  or  in  determining 
who  was  entitled  to  open  and  close,  and 
had  no  right  to  say  there  was  any  trick 
In  tbat.  It  was  true  that  upon  the  state 
of  tbe  issues  the  appellants  had  tbe  bur- 
den, and  were  entitled  to  the  open  and 
close.  For  the  attorney  to  say  in  his  ar- 
gument that  the  defendants  had  taken 
the  burden  would  not  be  a  violation  of 
his  privilege,  it  might  be  a  very  proper 
statement  in  a  discussion  of  the  evidence. 
The  first  sentence  in  the  qootatlon,  the 
sentence  In  which  the  word  "trick"  occurs, 
is  obscure,  and  Its  application  to  the  mat- 
ter of  the  second  sentence  is  not  apparent. 
It  Is  not  manifest  tbat  the  attorney 
charged  that  tbe  appellants  had  attempt- 
ed to  play  a  trick  upon  the  appellee  in  tbe 
formation  of  the  Issues,  or  in  taking  the 
burden  and  obtaining  the  open  and  close. 
It  does  not  appear  from  tbe  language 
quoted  what  the  trick  was,  or  to  what 
matter  it  related.  It  may  be  that  tbe 
language  of  the  attorney  was  reprehensi- 
ble. But  this  court  indulges  a  presump- 
tion in  favor  of  the  action  of  the  trial 
court  until  the  appellanthas  shown  mani- 
fest error  which  injured,  or  which  was  cal- 
culated to  Injure,  tbe  appellant.  It  may 
not  be  possible  for  a  party  to  show  that 
the  unauthorized  language  of  the  attor- 
ney of  his  adversary  in  argument  has  been 
actually  iniurloun;  but,  to  avail  him 
on  appeal,  langaage  objected  to  by  him 
must  appear  to  have  been  such  that  it 
probablyldjured  him.  It  must  be  such 
that  the  appellate  court  can  see  that  it 
was  calculated  to  injure.  Tbe  control  of 
argument  before  the  jury  must  be  largely 
within  the  sound  discretion  of  the  trial 
court.  That  discretion  will  not  be  Inter- 
fered with  on  api>eal,  unless  it  appears  to 


have  been  abused.    We  cannot  determine 
tbat  It  was  abused  in  this  instance. 

Tbe  court  instructed  the  jury,  in  its  third 
and  fourth  instructions,  that  under  the 
state  of  the  issues  the  appellee  was  enti- 
tred  to  recover  tbe  lace>  of  tbe  note,  with 
interest  and  attorney's  fees,  as  provided 
In  the  note,  and  that  the  recovery  might 
be  reduced  by  the  damages  which  tbe  ap- 
pellants had  sustained,  if  any ;  that  the 
matters  set  up  in  the  answers  and  cross- 
complaint  were  a  warranty,  and  a  breach 
thereof,  by  which  it  was  alleged  that  the 
appellants  had  sustained  damages,  and 
which  they  asked  might  be  recouped  or 
set  off  or  taken  out  of  the  appellee's  nots 
or  amount  of  recovery.  Tbe  appellants 
Insist  that  this  was  error.  The  answer 
consisted  of  two  paragraphs  of  affirma- 
tive defense  and  a  counter-claim.  They 
all  admitted  the  execution  of  tbenote.and 
alleged  that  it  was  given  for  a  certain 
horse  sold  by  the  appellee  to  the  appel- 
lants. Certain  oral  statements,  alleged 
to  have  been  made  by  the  appellee  con- 
cerning the  horse,  are  set  up  in  each  para- 
graph, the  same  language  being  attribut- 
ed to  the  appellee  in  each.  In  the  first 
paragraph  and  in  tbe  counter-claim  or 
third  paragraph  these  statements  were 
pleaded  as  warranties.  In  the  second 
paragraph  they  were  alleged  as  fraudulent 
representations.  This  paragraph  was  an 
insufiieient  pleading,  for  It  purported  to 
be  an  answer  to  the  entire  cause  of  action 
stated  in  the  complaint,  while  it  admitted 
that  tbe  horse  was  worth  f  25,  and  it  did 
not  show  a  return  of  the  animal  to  tbe 
vendor.  It  alleged  that  for  tbe  buyer's 
use  the  animal  was  wholly  worthless. 
This  was  not  equivalent  to  an  allegation 
that  the  horse  was  worthless.  Howard 
V.  Cadwalader.  6  Blackf.  225;  Agsiculturai 
Works  V.  Phillips,  47  Ind.  259.  Issue  was 
taken  on  all  these  paragraphs.  It  was 
not  Incorrect  to  Instruct  that  the  appellee 
was  entitled  to  recover  on  the  note,  except 
so  far  as  the  recovery  might  be  reduced 
by  damages  shown  under  theanswer.  Tbe 
court  In  these  instructions  treated  all  the 
paragraphs  of  answer  as  setting  up  a 
warranty.  This  seems  to  have  been  the 
theory  on  which  the  case  proceeded  at 
the  trial.  Counsel  for  the  appellants  pre- 
sented a  set  of  instructions, in  all  of  which 
they  treated  the  alleged  statements  upon 
the  theory  of 'their  having  constituted  a 
warranty.  Originally,  the  mode  of  pro- 
ceeding on  a  warranty  was  by  an  action 
of  deceit,  grounded  on  a  supposed  fraud. 
Margetson  v.  Wright,  7  Bing.  603,  8  Bing. 
454.  In  2  Kent,  Comm.  478,  a  fraudulent 
representation  or  a  fraudulent  conceal- 
ment as  to  the  quality  of  goods  sold  Is 
spoken  of  as  amouuting  to  a  warranty  in 
law ;  and  this  statement  is  referred  to  ap- 
provingly in  Humphreys  v,  Comline,  8 
Blackf.  616.  They  would  have  like  effect 
by  way  of  defense.  Love  v.  Oldham,  22 
Ind.  51.  Advantage  may  be  taken  of  the 
insufficiency  of  an  answer  by  rejecting  evi- 
dence offered  in  support  of  It.  Bane  v. 
Ward,  77  Ind.  153.  A  defendant  is  not  eo* 
titled  to  have  an  insufflclent  answertreat- 
ed  assufilcient  in  the  Instructions  to  th« 
jury.  In  treating  all  the  appellants'  para- 
graphs of  answer  aa  paragraphs  setting 
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up  a  warranty,  tbe  coart  does  not  appear 
to  bave  infringed  materially  npoa  the 
rights  of  the  appellants.  In  its  sixth  in- 
struction the  court  stated  that  the  appel- 
lants would  not  be  entitled  to  set  ofl  any 
amount  as  against  the  appellee's  note,' 
unless  tbe  warranty  was  proved,  us  al- 
legfed  in  tbe  annwers  and  counter-claim, 
and  that  the  burden  of  proof  was  upon 
tbe  appellants.  We  cannot  regard  this  as 
a  materially  erroneous  Instruction,  mere- 
ly for  the  reason  that  there  were  three 
statements  alleged,  either  of  which  might 
constitute  a  warranty.  The  court  also. 
In  the  second  Instruction  given  at  there- 
quest  of  the  appellants,  told  tbe  Jury  that 
no  particular  form  of  words  is  necessary 
to  make  a  warranty;  that  any  assertion 
of  the  seller  In  respect  to  tbe  property,  if 
intended  by  the  seller  and  nnderstood  as 
a  warranty,  must  be  considered  as  such. 
The  instructions  must  be  considered  to- 
gether, and  we  could  not  reverse  the  Judg- 
ment upon  a  supposition  that  tbe  Jury 
could  understand  from  tbe  sixth  instruc- 
tion that  proof  of  any  material  set  of 
words  alleged  would  not  avail  the  appel- 
lants without  proof  of  all  the  sets  plead- 
ed. The  court,  in  its  instructions,  left  it 
to  the  Jury,  if  they  found  that  the  words 
were  used  as  alleged,  to  determine  wheth- 
er they  constituted  a  warranty.  It  is  in- 
sisted by  the  appellants  that  it  was  the 
province  of  tbe  court  to  construe  the 
words,  and  to  tell  tbe  Jury  that  tbey  con- 
stituted a  warranty.  The  Jury  would  un- 
derstand from  tbe  instructions,  taken  as 
a  whole,  that  the  court  was  submitting 
tbe  words  to  them  as  oelng  su  (Sclent  to 
constitute  a  warranty.  If  they  should  find 
that  they  were  so  Intended  by  the  parties 
to  tbe  contract.  None  of  the  words  being 
a  warranty  In  terms,  it  was  proper  to 
submit  to  the  Jury  the  question  whether 
they  were  intended  by  tbe  parties  as  a 
warranty.  House  v.  Fort,  4  Blackf.  293; 
Jones  V.  Quick,  28  Ind.  126. 

The  court,  in  instructing  as  to  tbe  cir- 
cumstances under  which  the  rule  caveat 
emptor  prevails,  used  some  words  which, 
if  taken  alone,  might  have  been  under 
stood,  perhaps,  as  Implying  that  there 
would  be  no  warranty  of  the  soundness  of 
an  article  if  It  were  present,  and  the  buyer 
had  an  opportunity  of  seeing  and  Inspect- 
ing it,  and  the  defect  or  unsoundness  were 
apparent,  and  could  be  seen  by  the  buyer. 
It  is  true  that  the  general  principle  Is  that 
open,  visible  defects  or  qualities  of  goods 
sold  and  warranted  are  not  reached  by  the 
warranty,  though  they  be  Inconsistent 
with  Its  terms;  the  seller  not  being  sup- 
posed to  warrant  against  defects  and 
qualities  whose  existence  is  clear  to  tbe 
buyer  and  everybody  else.  President,  etc., 
v.  Wadlelgb,?  Blackf.  102.  The  rule  ap- 
plies where  the  defects  are  such  that  they 
cannot  be  supposed  to  have  been  Intended 
by  tbe  parties  to  have  been  Insured  a«;uin8t. 
But  whatever,  under  tbe  circumstances, 
the  parties  can  be  said  to  have  Intended 
by  their  contract,  to  that  the  seller  will  be 
held  as  to  other  lawful  engagements. 
Shordan  v.  Kyler,  87  Ind.  88.  The  pur- 
chaser has  a  right  to  rely  upon  an  ex- 
press warranty,  though  he  may  have  bad 
an  opportunity  to  examine  tbe  property, 


Bank  ▼.  Orindstatf,  46  Ind.  158.  So  far  as 
an  ascertained  specific  chattel,  already  ex- 
isting, and  which  the  buyer  has  inspected, 
is  concerned,  the  rule  of  caveat  emptor  ad- 
mits of  no  exception  by  implied  warranty 
of  quality.  BenJ.  Sales,  {  644 ;  Bowman  v. 
Clemmer,  60  Ind.  lU.  Where  there  is  a  sala 
of  a  definite  existing  chattel,  specifically 
described,  tbe  actual  condition  of  which  is 
capable  of  being  ascertained  by  either 
party,  there  Is  no  Implied  warranty. 
BenJ.  Sales,  S  657.  When  tbe  entire  In- 
struction in  which  the  language  in  ques- 
tion, relating  to  tbe  common-law  rule 
caveat  emptor.  Is  considered  in  connection 
with  other  instructions  given,  it  is  appar- 
ent that  in  the  portion  referred  to  the 
court  was  notspeaking  of  an  express  war- 
ranty, but  the  language  was  intended  by 
the  court,  and  would  be  understood  by 
tbe  Jury,  as  relating  to  an  Implied  war- 
ranty. 

One  of  tbe  grounds  asslg^ied  in  the  mo- 
tion for  a  new  trial  was  that  the  court 
erred  In  sustaining  the  appellee's  objection 
to  a  certain  question  set  out,  asked  by 
counsel  for  the  appellants  of  a  witness 
named,  and  In  excluding  the  appellants' 
offer  to  prove  by  said  witness,  in  answer 
to  said  question,  certain  facts  stated.  Up- 
on examination  of  the  bill  of  exceptions  con- 
taining tbe  evidence,  we  find  that  a  ques- 
tion similar  to  that  set  out  in  tbe  motion 
was  asked  of  tbe  witness  named,  and  that 
he  answered  the  question,  and  that  no  ob- 
jection appears  to  have  been  made  to  the 
question  or  answer  by  the  appellee,  but 
that  the  court  itself  said  the  evidence  was 
too  remote.  Counsel  for  appellants  then 
made  an  offer  of  proof  concerning  the 
physical  condition  of  the  animal  In  ques- 
tion in  June,  1888;  that  it  then  had  the 
blind  staggers, — the  sale  of  the  horse  hav- 
ing occurred,  and  the  note  In  suit  having 
been  executed,  in  August,  1887.  Tbe  court 
ruled  that  if  the  animal  was  not  affected 
with  the  disease  at  the  time  of  the  sale 
the  evidence  was  not  proper.  Thereupon 
counsel  for  appellants  offered  to  prove 
that  the  first  time  the  hot  season  came 
the  condition  In  question  came  on,  but  tbe 
court  overruled  the  offer.  Without  regard 
to  the  manner  in  which  the  alleged  error 
is  presented,  as  to  which  we  make  no  de- 
cision, it  seems  that  tbe  court  committed 
no  error.  The  representation  and  war- 
ranty of  soundness  stated  in  tbe  answer 
related,  by  the  form  thereof,  to  the  time 
of  the  sale.  There  was  no  offer  of  proof 
that  the  animal  had  said  disease  at  tbe 
time  of  the  sale,  and  there  was  no  question 
asked  that  was  adapted  to  elicit  sucti 
proof.  At  common  law,  an  implied  war- 
ranty extends  only  to  defects  existing  at 
the  time.  Garrett  ▼.  Heaston,  6  Blackf. 
349.  We  find  no  material  error.  Tbe 
Judgment  is  affirmed,  with  costs. 


a  Ind.  App.  146) 

Pennstltania  Co.  v.  Clark  et  alA 

*  • 

(Appellcae  Court  of  Indiana.    April  80, 189L) 

Cabbisb— Shipmbnt  or  Catti.b— Puuimfa — 
Farol  Evidkkcb. 
1.  Where  a  complaint  against  a  common  car- 
rier-for  an  alleged  breach  of  contract  fur  the 
ciurriage  of  certain  cattle  alleges  that  plaintifCi 
were  engaged  in  the  business  of   buying,  ship- 
iBctaearlnx  denied,  28  N.  H.  Ml. 
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ping,  and  selling  cattle,  and  on  a  certain  date 
had  certain  cuttle  at  a  point  In  Indiana  wtaiota 
they  wished  to  ship  to  Chicago,  and  delirerad 
them  to  the  defendant  under  a  contract  JEor  that 
purpose,  it  aufBciently  avers  ownership  in  plain- 
tills  to  enable  them  to  maintain  the  action. 

2.  All  corporations  operating  railroads  being 
made  common  carriers  by  the  Indiana  statute, 
(Rer.  8t.  1881,  {  3925,)  an  averment  that  defendant 
corporation  is  engaged  in  operating  a  line  of  rail- 
x«ad  is  eqairalent  to  an  averment  that  it  Is  a 
uommon  carrier. 

3.  Where  the  written  contract  of  a  carrier 
for  the  transportation  of  goods  is  silent  as  to  the 
time  of  shipment,  the  implied  obligation  to  ship 
within  a  reasonable  time  after  the  groods  are  de- 
livered is  a  part  of  the  contract,  and  cannot  be 
modified  by  parol  evidence  of  an  undertaking 
to  ship  on  a  certain  train. 

Appeal  from  circuit  court,  Allen  county; 
Edwakd  O'Rocrke,  Judge. 

J.  Brack»nridge,tor  appeWant.  Coleriek 
&  Oppeabetm,  for  appellees. 

Crcmpackbr,  J.  Clark  &  Stanley  sued 
the  Pennsylvania  Company  as  a  common 
carrier  lor  an  alleged  breach  of  special 
contracts  tor  the  shipm  ent  ol  60  head  of 
cattle  from  Columbia  City,  Ind.,  to  Chica- 
go, III.  A  demurrer  to  the  complaint  was 
overruled,  and  exceptions  duly  saved.  An 
answer  was  filed,  and  the  cause  was  sub- 
mitted to  the  court,  and  resulted  In  afind- 
ing  and  judgment  lor  the  plalnttO  below. 
The  sole  question  rained  by  the  record  re- 
lates to  the  Bufflciency  of  the  complaint. 
Excepting  title  and  caption,  tbecompiaint 
is  as  follows:  "The  plaintiffs  complain  of 
the  defendant,  and  say  that  on  the  24tb 
day  of  July  they  were  partners  engag^ed  in 
the  business  of  purchasing  cattleand  ship- 
ping and  selllngsald  stock  in  theclty  of  Chi- 
cago, III.,  and  other  markets  oltbecountry, 
which  fact  was  well  known  to  the  defend- 
ant; that  on  said  day  the  defendant  was 
a  corporation,  operating  the  Pittsburgh, 
Ft.  Wayne  &  Chicago  Railway,  a  railroad 
running  from  the  city  of  Pittsburgh,  Pa., 
tu  the  city  of  Chicago,  lU.,  passing  throngb 
the  cities  of  Ft.  Wayne,  Allen  county, 
Ind.,  and  Columbia  City ,  in  said  state ;  that 
on  said  24th  day  of  July,  1888,  the  plain- 
tiffs had  sixty  head  of  cattlj  at  said  Co- 
lumbia City,  which  they  informed  the  de- 
fendants they  desired  to  be  shipped  to  the 
city  of  Chicago,  111.,  to  arrive  there  in  time 
for  the  morning  market  of  July  25th,  and 
to  bare  the  same  taken  on  the  evening 
freiglit  train  leaving  said  Columbia  City 
about  6  p.  M.,  and  which  said  train  would 
land  the  cattle  aforesaid  at  the  Union 
Stock -Yards,  in  Chicago,  at  about  7  o'clock 
A.  M.,  on  .July  2otb,  as  other  previous  ship- 
ments had  been  made  by  defendant  for 
plaintiffs;  that  the  defendant,  well  know- 
ing plaintiffs'  bnstness,  and  the  impor- 
'tance  to  them  of  having  said  stock  at  Chi- 
cago at  said  time,  agreed  with  plaintiffs 
to  haul  said  cattle  on  said  train,  and  de- 
liver the  same  at  said  Union  Stock-Yards, 
on  the  morning,  before  9  o'clock  a.  m.,  of 
said  25th  day  of  July,  and  had  the  plain- 
tiffs sign  and  enter  Into  the  three  several 
contracts  herewith  filed, marked  'Exhibits 
A.'  'B,'  and  'C;'  that  plaintiffs  performed 
all  and  each  of  the  several  obligations 
therein  mentioned,  and  had  said  cattle 
loaded  on  cars  long  before  the  arrival  of 
said  freight  [train]    which   was  to  haul 


tbe  same,  but  that  the  defendant,  without 
any  fault  or  negligence  on  plaiKtlffs'  part, 
but  wholly  through  the  negligence  and 
fault  of  the  defendant,  and  without,  any 
reason  or  cause  therefor,  negligently  and 
carelessly  failed  to  carry  said  cattle  on 
said  train,  and  did  not  attempt  to  carry 
tbe  same  from  said  Columbia  City  until 
tbe  third  regular  freight  train  thereafter, 
leaving  Columbia  City  at  about  three 
o'clock  a.  m.  on  the  25th  day  of  July,  1888; 
that  because  of  said  unreasonable  delay  In 
attempting  to  transport  said  cattle, 
through  defendant's  fault  and  neglect,  as 
aforesaid,  for  which  there  was  no  reason 
or  excuse,  said  cattle  were  not  delivered  in 
said  Union  Stock- Yards  at  Chisago,  where 
consigned,  until  after  three  o'clock  p.  M.of 
said  25th,  and  after  the  closing  of  the  mar- 
ket of  the  day  of  July  26th,  which  said 
market  is  open  only  between  the  hours  of 
nine  o'clock  a.  m.  and  three  o'clock  p.  m.  on 
all  days,  as  was  well  known  by  defend- 
ant,  when  the  same  could  not  be  sold  un- 
til the  next  day;  that  the  market  pVice 
on  July  25tb  was  fifty  cents  per  hundred 
pounds  higher  than  on  July  26tb,  when 
said  cattle  were  sold,  and  that  the  same 
would  have  been  sold  on  July  25tb  at  said 
higher  price  had  it  not  been  for  tbe  fault 
and  negligence  of  the  defendant  aforesaid ; 
that  said  cattle  weighed  8,500  pounds,  and 
were  worth  6  cents  per  pound  on  said  25tb 
day  of  July.  The  plaintiffs  lost  by  said 
neglect  and  failure  of  defendant  the  sura 
of  ^25.50  on  said  stock,  by  reason  of  said 
difference  in  the  market  value  of  said  cat- 
tle, and  loss  of  weight  in  said  cattle  of 
15,000  lbs., and  costof  keeping  tbe8ame,all 
of  which  occurred  without  any  fault  or 
negligence  on  plaintiffs'  part,  but  was 
wholly  the  defaultiind  negligence  of  defend- 
ant. Wherefore  plaintiffs  demand  Judg- 
ment for  $450.  and  all  other  proper  relief. " 
There  were  three  car-loads  of  cattle,  and 
a  contract  was  entered  into  for  each  load. 
These  contracts  are  precisely  alike  in 
terms,  and  are  all  set  out  with  the  com- 
plaint. Tbe  ff>llowlng  Is  a  copy  of  them: 
"'B.'W.  Manifest  No.  12-87.  Special  no- 
tice to  shippers  of  live-stock  over  tbe 
lines  of  the  Pemnsylvania  Company,  and 
to  agents  for  the  company:  AH  persons 
in  the  service  of  tbe  Pennsylvania  Com- 
pany are  expressly  forbidden  to  transport, 
or  receive  for  transportation,  over  the 
lines  operated  by  the  Pennsylvania  Com- 
pany, any  live-stock  of  any  description, 
from  any  Individual,  or  the  agents  of  any 
othercompany,  unless  the  person  shipping 
sucb  live-stock  signs  a  written  agree- 
ment to  load,  unload,  feed,  water,  and 
to  attend  to  the  stock  himself,  and  as- 
sume all  the  risks  of  transportation, 
or  else  to  pay  the  company,  as  the  price 
of  transportation,  the  full  rates,  as  per 
local  tariff,  In  case  the  company  curry  the 
live-stock  without  such  special  contract. 
Contract:  The  undersigned  hereby  con- 
tracts, agrees,  and  binds  himself,  and  tor 
the  owners  of  the  cattle  shipped  in  car 
Nos.  P.,  C.  &  St.  L.  45,  25,  on  the  P.,F.  W. 
&  C.  B.  R.  at  Columbia  City  station,  on 
the  24th  day  ot  J  uly,  1888,  to  be  transport- 
ed to  Union  Stock-Yards  by  the  Pennsyl- 
vania Company,  iu  consideration  of  the 
saJd  company  agreeing  to  transport  tbe 
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said  20  cattle  at  the  special  rates  and  con- 
dltluna  eiven  in  local  tariff,  to  load,  un- 
load, feed,  water,  and  attend  to  the  stock 
himself;  and,  having:  examined  the  cars, 
to  assume  all  risks  of  transportation,  both 
as  to  the  stock  and  the  individual  who 
may  travel  with  snch  stock  to  attend  to 
it,  being  all  risks  arising  from  any  defect 
In  the  body  of  the  cars,  imperfect  doors 
and  fastenings,  overloading,  or  from  vi- 
cious and  restive  animals,  delays,  and  all 
risks  of  the  escape  and  robbery  of  any, 
porclon  of  said  stock,  or  of  loss  and  dam- 
age from  any  other  cause  or  thing  nut  re- 
sulting from  defective  truclu.  wheels,  or 
axles.  And  it  is  hereby  acknowledged 
that  24,000  lbs.  is  the  maximum  weight 
allowed  by  the  Pennsylvania  Company 
to  be  loaded  on  any  one  car.  It  is 
agreed  that  the  company  shall  not  be  re- 
sponsible for  any  delays  at  terminal 
points,  nor  for  delays  at  points  where 
stock  is  to  be  delivered  to  connecting  lines 
caused  by  their  refusal  or  inability  to  re- 
ceive it  after  a  tender  of  delivery  has  been 
made  by  this  company.  Signed  at  Colum- 
bia City  this  24th  day  of  July,18ij8.  H.  F. 
Clark  &  Stanley.  Witness:  Fra.nk  M. 
Douglass.  Note.  In  case  of  extra  valua- 
ble stock  being  shipped  (with  permission 
of  the  assistant  general  freight  agent)  and 
released  at  the  valuation  of  ordinary 
stock,  the  amount  of  the  agreed  valuation 
must  be  written  above  the  signature  be- 
fore the  contract  Is  signed.  Note.  In  ev- 
ery case  where  such  an  agreement  is  not 
signed,  flrst-class  rates  must  be  charged,, 
as  per  local  tariff.  Agents  will  indorse  all 
contracts  as  indicated  by  the  blanks  on 
the  back,  and  forward  the  same  to  the 
auditor  of  freight  receipts  with  the  dupli- 
cate manifest.  When  this  is  omitted  to 
be  done,  the  agents  will  be  liable  for  any 
difference  between  the  rates  charged  and 
full  tarur  rates." 

Counsel  tor  appellant  contends  that  the 
complaint  is  fatally  defective,  because  (1) 
it  does  not  allege  that  the  appellees  were 
the  owners  of  the  cattle;  (2)  it  does  not 
allege  in  terms  that  the  appellant  was  a 
common  carrier;  (3)  because  the  com- 
plaint counts  upon  the  breach  of  an  al- 
leged parol  arrangement  for  the  shipment 
of  the  cattle,  and  It  appears  that  they 
were  shipped  under  written  contracts, 
silent  upon  the  subject  of  which  the  breach 
is  predicated. 

There  is  no  merit  In  tb9  first  and  second 
grounds  of  objection.  It  fairly  appears 
from  the  complaint,  as  a  whole,  that  the 
appellees  were  the  owners  of  the  stock, 
and,  no  consignee  being  named  in  the  con- 
tracts, it  will  be  presumed  that  the  ship- 
ment was  to  be  made  to  them.  All  cor- 
porations operating  railroads  in  this 
state  are  made  common  carriers  by  the 
proTlsions  of  the  statutes.  So  an  aver- 
ment Ibat  a  corporation  is  engaged  in  oper- 
ating a  line  of  railroad  is  equivalent  to  an 
averment  that  it  Is  a  common  carrier. 
Section  8926,  Rev.  St.  1881. 

The  third  objection  cannot  be  disposed 
of  so  summarily.  The  complaint  alleges 
a  parol  arrangement  between  the  parties, 
by  the  terms  of  which  the  appellant  en- 
gaged to  ship  the  stock  upon  a  certain 
might   train,  which    was   to    have   left 


Columbia  City  at  6  o'clock  p.  m.  on  July 
24th,  and  would  have  reached  the  Union 
Stock-Yards  at  Chicago  in  time  for  the 
morning  market  on  the  day  following. 
Then  it  is  averred  the  special  contracts 
in  writing  were  entered  into,  and  these 
are  utterly  silent  as  to  the  particular 
time  or  train  upon  which  the  stock  was 
to  be  shipped,  or  when  it  was  to  be  deliv- 
ered at  its  destination.  The  breach  of 
duty  complained  of  was  that,  while  the 
stock  was  delivered  to  the  appellant  in 
due  time,  it  carelessly  and  negligently 
failed  and  refused  to  ship  it  on  said  train; 
and,  by  way  of  aggravation  of  the  breach, 
it  is  further  charged  that  the  appellant 
failed  to  ship  the  cattle  until  the  "third 
regular  freight  train  thereafter,"  which 
left  Columbia  City  at  8  o'clock  a.  m.  on 
the  25th  of  July,  and  that  the  cattle  did 
not  reach  their  destination  in  time  for 
-the  market  on  the  25th.  Every  complaint 
must  be  construed  with  reference  to  the 
general  theory  npon  which  it  proceeds, 
and  its  legal  value  estimated  accordingly. 
Bank  ▼.  Root,  107  Ind.  224,  S  N.  £.  Rep. 
105:  Railroad  Co.  y.  Dills,  104  Ind  13,  8  N. 
£.  Rep.  611.  In  the  case  before  ns  the  com- 
plnint  very  clearly  proceeds  npon  the  the- 
ory that  the  terms  of  a  parol  contract  for 
the  shipment  of  the  stock  had  been  violat- 
ed. The  failare  to  ship  on  the  particular 
train  was,  as  a  matter  of  law,  no  viola- 
tion of  any  obligation  assumed  by  the  ap- 
pellant under  the  written  contracts,  be- 
cause there  were  no  provisions  in  snch 
contracts  requiring  it  to  ship  the  stock  on 
any  particular  train.  It  is  an  elementary 
rule  of  the  law  of  contracts  that  all  ante- 
cedent and  contemporaneous  oral  agree- 
ments of  the  parties  are  conclusively  pre- 
sumed  to  be  merged  in  the  written  con- 
tract covering  the  subject-matter,  where 
one  is  made,  and  this  law  is  applicable  to 
the  contracts  of  carriers.  Railroad  Co.  v. 
Wilson,  119  Ind.  852, 21 N.  E.  Rep.  341 :  Snow 
▼.Railway  Co.,  109 Ind. 423,8  N.£.Rep.702. 
Under  the  operation  of  this  rule  the  parol 
arrangement  mentioned  in  the  complaint 
was  entirely  superseded  by  the  written 
contracts,  and  viewing  them,  as  we  must 
do,  as  furnishing  the  sole  basis  of  the 
rights  and  liabilities  of  the  parties,  the 
complaint  does  not  state  a  cause  of  ac- 
tion. The  law  forms  an  Important  ele- 
ment in  every  contract,  and,  where  the 
contract  of  a  carrier  for  the  transporta- 
tion of  goods  is  silent  with  reference  to 
the  time  of  shipment,  the  law  imports  in- 
to the  contract  an  obligation  to  ship 
within  a  reasonable  time  after  the  goods 
have  been  delivered  for  that  purpose;  and 
this  element  becomes  a  substantial  pro- 
vision of  the  contract  as  much  as  if  it  had 
been  expressly  written  in  it,  and  its  effect 
cannot  be  ^.-hanged,  altered,  or  modified 
by  parol.  Appellee's  learned  counsel  refer 
us  to  the  case  of  Railway  Co.  r.  Case,  122 
Ind.  310,  23  N.  E.  Rep.  797,  as  supporting 
the  judgment  of  the  trial  court;  but  an 
analysis  of  that  case  discloses  the  fact 
that  the  complaint  declared  npon  the 
breach  of  a  written  contract  for  the  ship- 
ment of  stock  upon  the  ground  that  the 
shipment  had  not  been  made  within  n  rea- 
sonable time,  and  the  court  very  properly 
held  that  from  the  facts  pleaded,  us  a  mat> 
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ter  ot  law,  the  shipment  was  delayed  for 
an  unreasonable  time;  while  In  the  case 
before  us,  as  has  been  obeerred,  the  com- 
plaint declares  upon  the  breach  ot  a  parol 
agreemeut  which  appears  to  have  been 
aabsequently  merged  In  the  written  con- 
tracts,  and  as  a  consequence  could  furnish 
no  measure  of  liability.  The  judgment  is 
rerersed,  with  costs,  with  instructions  to 
the  court  below  to  sustain  the  demurrer 
to  the  complaint. 


(t  Ind.  App.  3S0> 

OnroTT  T.  RncKKB.^ 

(^ppeKote  Court  tff  Indiana.   April  80, 1891.) 

Chbce— DisROHOB— NoTioa— EsTOPPau 

1.  Id  an  action  on  aclteck  against  the  drawer, 
It  la  snfflcient  to  allege  that  the  check  was  duly 
presented  and  payment  refused.  The  motive  61 
the  bank  for  the  refusal  is  Immaterial,  and  it  is 
not  necessary  to  aver  that  the  drawer  had  no 
funds  In  the  bank. 

2.  A  delav  or  failure  to  give  notice  to  the 
drawer  of  a  check  of  its  dishonor  will  not  relieve 
him  of  liability,  in  the  absence  of  damage  result- 
ing therefrom. 

S.  Wliere  an  answer  pleads  a  breach  of  war- 
ran^  in  an  action  for  the  purchase  money  of  real 
estate,  but  fails  to  set  out  or  file  therewith  the 
deed,  or  a  copy  thereof,  in  which  the  alleged 
warranty  is  contained,  a  demorrer  to  such  an- 
swer is  properly  sustained. 

4.  In  an  aoaon  on  a  check,  the  drawer  is  es- 
topped from  denying  that  the  payee  is  the  real 
puty  in  interest. 

Appeal  from  circuit  court.  Rush  county; 
8.  A.  Bonner,  Judge. 

B.  Lt.  Smith  and  Claude  Cambem,  for 
appellant.  D.  S.  Morgan  and  Douglaa 
Morris,  for  appellee. 

Rbinhabd,  J.  The  errors  assigned  and 
discussed  by  counsel  in  this  cause  are:  (1) 
The  overruling  ot  appellant's  demurrer  to 
the  appellee's  complaint;  (2)  the  sustain* 
ing  ot  the  appellee's  demurrer  to  the  third 
paragraph  ot  the  appellant's  answer ;  (3) 
the  sustaining  ot  the  appellee's  demurrer 
to  the  fifth  paragraph  of  appellant's  an- 
swer. The  action  was  on  a  bank-check. 
The  complaint  is  as  follows:  "Mary  A. 
Rucker,  plaintiff,  complains  ot  George  W. 
Offutt,  defendant,  and  says  that  on  the 
10th  day  ot  January,  1889,  defendant,  by 
his  check,  a  copy  of  which  is  filed  with 
and  made  a  part  of  this  complaint, 
marked  'A,'  requested  the  Rush  county 
National  Bank  ot  Rushville,  Ind.,  to  pay 
plaintiff,  Mary  Bucker,  or  order,  one  hun- 
dred and  fifty  dollars  (fl50;)  that  it  was 
agreed  at  the  time  of  the  execution  of  said 
check  that  the  same  was  to  be  placed  in 
the  hands  ol  Ben  Li.  Smith,  to  be  delivered 
by  blm  to  plaintiff  in  the  event  the  plain- 
tiff and  her  husband  would  quit  the  pos- 
session of  a  certain  dwelling-bouse  in  the 
town  ot  Arlington,  in  Rush  county,  Ind., 
and'  deliver  possession  ot  the  same  to  de- 
fendant within days  from  the  date 

ot  said  check ;  that  said  plaintiff  and  her 
husband  did  quit  possession  of  said  prem- 
ises, and  deliver  the  same  to  said  defend- 
ant, within  said  time,  to-wit,  on  the  7tb 
day  of  February,  18X0;  and  that  said  Ben 
L.  Smith,  Esq.,  delivered  said  check  to 
plaintiff  on  the  said  7th  day  ot  February, 
1889,  upon  which  day  plaintiff  duly  in- 
dorsed said  check,  and  presented  the  same 

*  Bebtarlng  danisd. 


to  said  bank,  and  demanded  payment  ot 
the  same,  which  was  refused ;  that  said 
defendant  had  notice  ot  such  refusal  on 
the  14th  day  ot  February,  1889;  that  said 
check  is  dae,  and  wholly  unpaid.  Where- 
fore plaintiff  demands  Judgment."  etc. 
The  particular  objections  to  the  com- 
plaint, for  which  appellant's  counsel  in- 
sists the  demurrer  should  have  been  sus- 
tained, are  stated  in  his  brief  as  follows: 
"There  Is  no  averment  in  the  complaint 
that  the  appellant  had  no  funds  in  the 
bank.  Now,  it  the  funds  were  provided 
by  the  appellant,  and  he  issued  his  check 
against  such  funds,  what  more  could  he 
do  or  be  required  to  do?  For  aught  that 
appears  in  the  complaint,  the  appellee 
was  not  properly  Identified,  or  the  bank 
unable  to  pay  the  check  tor  want  of  funds 
of  their  own,  nor  was  payment  ot  the 
check  demanded  of  appellant  after  the  re- 
fusal by  the  bank. "  It  was  not  necessary 
to  aver  that  the  appellant  bad  no  funds 
in  the  bank.  It  is  immaterial  what  the 
bank's  motive  may  have  been  for  refusing 
to  pay  the  check.  Appellee  could  not  have 
enforced  payment  from  the  bank,  whether 
it  rightfully  or  wrongfully  withheld  such 
payment.  There  was  no  priority  of  con- 
tract between  the  payee  ot  the  check  and 
the  hank.  The  appellant  had  no  cause  of 
action  against  it.  Such  a  check,  without 
words  ot  transfer,  does  not  operate  as  an 
equitable  assignment  pro  tuuto  of  the 
funds  on  deposit  in  the  bank  to  the  credit 
of  the  drawer  of  the  check.  Harrison  r.  ° 
Wright,  100  Ind.  615.  The  averment  con- 
tended for  by  the  appellant  was  therefore 
not  necessary.  Neither  will  tbecomplaint 
be  rendered  insufficient  by  failing  to  allege 
notice  of  the  dishonor  of  the  check,  though 
we  do  not  decide  that  such  notice  is  not, 
in  tact,  averred  in  the  complaint.  **  When 
demand  ot  payment  ot  a  check  has  been 
made  and  refused,  it  is  the  duty  ot  the 
holder  to  give  notice  ot  the  dishonor  ot 
the  check.  But  a  failure  in  this  will  not 
discharge  the  drawer  from  liability  unless 
damage  shall  result  to  him  trom  the  delay 
or  failure,  and  then  only  to  the  extent  ot 
the  damage  sustained. "  Griffin  v.  Kemp, 
46  Ind.  172.  It  did  not  appear  in  the  com- 
plaint how.  If  at  all,  the  appellant  was 
injured  by  such  delay  or  failure  to  give 
notice,  if  none  was  given.  We  think  the 
demnrrer  to  the  complaint  was  correctly 
overruled. 

The  next  alleged  error  consists  in  the 
sustaining  of  the  demnrrer  to  the  third 
paragraph  ot  the  appellant's  answer. 
The  attempt  is  in  this  paragraph  to  plead 
as  a  set-off  against  the  cause  ot  action, 
which  was  for  purchase  money  of  real  es- 
tate, a  breach  ot  covenant  ot  warranty, 
the  paragraph  averring  that  the  appel- 
lant had  been  compelled  to  pay  certain  in- 
cumbrances upon  such  real  estate.  Sev- 
eral reasons  are  suggested  why  this  para- 
graph ot  the  answer  should  be  held  insuf- 
ficient, but  it  is  only  necessary  to  state 
that  the  appellant  failed  to  set  out  or  file 
with  this  paragraph  the  deed,  or  a  copy 
thereof.  In  which  the  alleged  warranty  is 
contained.  In  such  a  case  the  deed  is  the 
foundation  ot  the  defense,  and  it,  or  a 
copy  thereof,  must  be  filed  as  an  exhibit 
vlih  or  set  out  at  length  Id  the  body  ot 
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tbe  answer.  Starkey  t.  Neese,  80  Ind.  222; 
Ualbi-eath  v.  McNelly,  40  Ind.  231;  Wood- 
ford V.  Leavenworth,  14  Ind.  311;  Jenkln- 
8on  V.  Ewing,  17  Ind.  507;  Church  v.  Fish- 
er, 40  Ind.  145;  Gibson  v.  Riubart,  83  Ind. 
318. 

The  third  and  last  specification  of  error 
challenges  tbe  correctness  of  tbe  rullne  of 
the  circuit  court  in  Hastainlng  tbe  demur, 
rer  to  tbe  fifth  paragraph  of  tbe  answer. 
The  gist  of  tliia  answer  is  that  the  appel- 
lee nt  the  time  tbe  check  was  drawn  was 
nut,  and  is  nut  now,  the  real  owner  there- 
of, but  that  it  is  owned  by  the  appellee's 
hu.sband,  us  against  whom  the  appellant 
has  some  soi>t  of  defense  to  tbe  action. 
The  appellant,  being  the  drawer  of  tbe 
check,  sustains  to  it  the  seme  relation  a 
maker  does  to  a  promissory  note.  Such 
maker  is  estopped  to  deny  that  the  payee 
of  the  instrument  iras  the  real  party  in 
Interest.  Johnson  v.  Conklin,  119  Ind.  109, 
21  N.  E.  Rep.  462;  Blacker  v.  Dunbar,  108 
Ind.  217,  9  N.  E.  Rep.  104.  We  are  there- 
fore of  the  opinion  that  the  court  commit- 
ted no  error  in  sustaining  the  demurrer  to 
the  third  and  fifth  paragraphs  of  the  ap- 
pellant's answer.  Judgment  affirmed, 
with  costs. 


(1  Ind.  A.  259)  : 

SnLLrVAN  T.  O'Hara. 
(Appellate  Court  of  Indiana.    April  80, 1891.) 
Waste — Juoqubi^t — Forfeitcrb. 
Under  Rev.  St.  Ind.  1881,  {  286,  providing 
■that  waste  shall  be  remediable  by  action  "In 
which  there  may  be  judgment  for  damages,  for- 
leiture  ol  the  estate  of  the  party  offending,  and 
eviction  from  the  premises, "  but  that  forfeiture 
and  eviction  shall  not  be  adjudged,  except  when 
the  injury  to  the  estate  in  reversion  shall  be  ad- 
judged equal  to  the  unexpired  term,  or  to  have 
been  done  in  malice,  a  forfeiture  will  not  follow 
a  judgment  for  possession  before  a  justice  of  the 

geace,  in  which  there  is  no  suoh  finding,  thoogh 
e  may  have  been  ejected  for  waste. 

Appeal  from  drcnlt  court,  Miami  coun- 
ty; Jambs  M.  Brown,  Judge. 

L.  B.  SuUivan,  W.  V.  Dalley,  and  J.  T. 
Cox,  for  appellant.  8.  D.  Carpenter,  for 
appellee. 

Nrw,  J.  This  was  an  action  In  replevin 
commenced  In  July,  1887,  in  a  Justice's 
court,  by  tbe  appellant  against  the  ap- 
pellee, to  recover  the  possession  of  199^ 
bushels  of  wheat.  The  issues  formed  in 
tlie  action  were  tried  by  tbe  Justice,  with 
finding  infavorof  the  appellant  for  88 14-60 
bushels  of  the  wheat,  and  in  favor  of  the 
appellee  for  124  61-100  bushels  of  the  same. 
Judgment  was  rendered  accordingly,  the 
costs  he'iug  taxed  three-fifths  to  the  appel- 
lant and  two-fifths  to  the  appellee.  The 
case  was  appealed  by  the  appellant  to  the 
circuit  court,  and  there  tried  by  a  jury, 
who  found  that  the  appellant  was  entitled 
to  the  possession  of  8:t  14-60  bushels  of  tbe 
wheat,  of  the  value  of  $54. 80,  and  that  the 
appelipe  was  entitled  to  tbe  possession  of 
124  5-GO  bushels  of  said  wheat,  of  tbe  value 
of  $81.15.  The  appellant  moved  for  a  new 
trial,  as  also  that  all  costs  in  tbe  circuit 
court  be  taxed  against  the  appellee.  Both 
of  these  motions  were  overruled,  and  ex- 
•leptions  properly  reserved.  Tbe  over- 
ruling of  these  motions,  and  tbe  rendition 
Of  judgment  that  part  of  tbe  wheat  be  re- 


turned by  the  appellant,  are  assigned  as 
error  by  the  appellant.  The  reasons  as- 
signed for  a  new  trial  are :  J^lrst,  that  the 
verdict  of  the  Jury  was  not  sustained  by 
sufficient  evidence:  sevond,  that  it  was 
contrary  to  the  evidence;  and,  third,  that 
it  was  contrary  to  law.  Tbeovldenceis  in 
the  record,  and  from  that  itis  made  to  ap- 
pear that  prior  to  tbo  iustttution  of  this 
suit  tlie  appellee  was  the  tenant  of  the 
appellant  ul  farm  londs  under  a  written 
lease,  from  August  10, 1885,  to  August  10, 
1886,  and  holding  over  In  the  year  follow- 
ing upon  the  terms  of  tbe  original  lease. 
In  March,  1887,  suit  was  brought  by  tbe 
appellant  against  the  appellee  before  a 
Justice  of  the  peace  to  recover  the  lands  so 
occupied  by  tbe  latter.  In  the  complaint 
It  is  alleged,  among  other  things,  that  tbe 
appellee  had  committed  waste  by  cutting 
timber  on  the  leased  lands.  There  was  a 
finding  and  Judgment  in  general  form  In 
favor  of  tbe  appellant  for  tbe  possession 
of  the  land,  and  there  was  at  that  time  h 
crop  of  growing  wheat  thereon  which  bad 
been  put  in  by  tbe  appellee  as  the  tenant 
of  the  appellant.  After  tbe  rendition  of 
tbat  Judgment,  and  before  time  for  cutting 
the  wheat,  tbe  appellee  moved  off  of  the 
land.  Upon  tbe  trial  in  the  circuit  court 
the  appellee  swore  tbat  the  appellant  said 
to  him  that  he  only  wanted  two-fifths  of 
tbe  wheat;  that  he  need  not  be  In  a  hurry 
about  moving,  and  that  he  could  take  tbe 
wheat.  This  the  appellant  in  bis  testimo- 
ny denied.  When  the  wbeat  was  scarcely 
ripened,  tbe  appellant  cut  it,  but  It  was 
threshed  and  hauled  to  Pern,  tbe  county- 
seat,  by  tbe  appellee,  where  the  appellant 
was  offered  two-fifths  of  it;  tbat  being 
the  proportion  of  the  grain  which  appel- 
lant was  to  have  by  the  terms  of  the  lease. 
It  Is  tbe  theory  of  counsel  for  tbe  appel- 
lant tbat  it  is  shown  by  the  evidence  tbat 
In  tbe  suit  before  tbe  Justice  for  tbe  pos- 
session of  tbe  lands  leased  the  appellee 
was  ejected  for  waste,  and  that  this  gave 
to  the  appellant  the  sole  right  to  all  grow- 
ing crops.  If  the  appellee  committed 
waste,  and  thereby  incurred  tbe  basard  of 
a  forfeiture  of  bis  rights  nnder  tbe  lease, 
as  also  the  eviction  of  himself  from  the 
premises,  a  Judgment  of  forfeiture  and 
eviction  against  bim  could  not  be  had,  ex- 
cept nnder  section  286  of  tbe  Revised  Stat- 
utes of  1881,  which  reads  as  follows: 
"  Wrongs  heretofore  remediable  by  action 
of  waste  shall  be  subjects  of  action,  as 
other  wrongs  in  which  there  may  be  judg- 
ments for  damages,  forfeiture  of  the  estate- 
of  the  party  offending,  and  eviction  from 
the  premises.  Judgment  of  forfeltare  and 
eviction  shall  only  be  given  in  favor  of  the 
person  entitled  to  the  reversion  against 
the  tenant  in  possession  when  the  injury 
to  the  estate  in  reversion  shall  be  adjudged 
in  the  action  to  be  equal  to  the  value  of 
the  tenant's  estate  or  unexpired  term,  or 
to  have  been  done  in  malice."  The  tran- 
script of  tbe  proceedings  and  Judgment  in 
the  case  for  the  possession  of  the  lands 
leased  disclose  no  such  judgment  as  is  re- 
quired to  effect  a  forfeiture  and  eviction. 
It  cannot  be  said,  therefore,  even  if  waste 
was  committed,  that  it  resulted  therefrom 
that  the  appellant  became  tbe  sole  owner 
of  the  wheat  then  growing  on  the  prem- 


Digitized  by 


Google 


Ind.) 


WAINWEIGHT  t>,  BUBROUOHS. 


59r 


Ises.  We  cannot,  in  the  face  of  the  stat- 
ute. Indulge  In  any  presumption  as  to 
what  the  jury  may  nave  believed, or  what 
the  evld«^nce  may  have  been,  upon  the  sub- 
ject of  the  Injnry  to  the  estate  in  reversion 
beingr  pqual  to  tbevalaeof  the  tenant's 
estatv  or  unexpired  term,  or  that,  if  there 
was  SQch  injury,  it  was  done  in  malice. 
Forfeitures  are  not  favored  by  law.  They 
must  lie  strictly  construed.  Bacon  v.  Fnr- 
nltare  Co..  58  Ind.  229;  Jenkins  v.  Jenlclns, 
68  iDd.  416;  Hill  v.  Nisbet,  100  Ind.  Mi. 
See,  also,  Bollenbacker  v.  Frltts,  08  Ind. 
50,  where  section  286.  snpra.  was  directly 
involved.  It  not  appearinif,  therefore, 
from  the  record  that  tlie  appellant  was  the 
8oIe  owner  of  the  wheat  at  the  time  be 
broneht  his  action  to  replevy  the'same, 
and  it  not  appearing  that  bis  share  there- 
of, which,  under  the  lease,  ^mas  two-flftbs, 
had  ever  been  set  apart  by  the  tenant  for 
him,  he  cannot  very  well  complain  of  the 
result  of  the  trial  in  the  clraalt  court. 
Lacy  V.  Weaver,  49  Ind.  373;  Bo  wen  v. 
Koach,  T8  Ind.  361 ;  Cunningham  v.  Baker, 
84  Ind.  597;  Scbenck  v.  Long,  67  Ind.  579; 
Railway  Co.  v.  Liuard,  94  Ind,  319.  The 
apportionment  made  by  the  court  of  the 
costs  was  consistent  with  the  verdict  of 
the  Jury,  and  the  lodgment  entered  upon 
the  verdict.  There  is  no  error  in  the  rec* 
ord  of  which  the  appellant  can  complain. 
The  judgment  is  affirmed,  with  costs. 

(1  Ind.  A.  39S)  

Wainwbight  v.  Bcbroughs  et  al. 
(Appelate  Court  of  Indiana.    May  14, 1891.) 

QOASDIAS  AHD  WaBB — LUBIUIT  FOB  LO88— VbB- 
,DICTS. 

1.  In  an  action  against  a  )oiardlan  for  the 
value  of  land  belonging  to  his  words,  alleged  to 
have  been  sold  for  taxes  because  ot  his  negligence 
in  failing  to  pay  the  same,  a  speoisl  verdict  lonnd 
that  the  fair  value  of  the  land  was  $350;  that  the 
lien  thereon  was  1250;  that  defendant  did  not 
apply  for  any  order  to  sell  his  wards'  interest  in 
the  land,  but  that  he  sudeavored  unsuccessfully 
to  obtain  a  purchaser  for  it  at  more  than  the  tax- 
lien;  and  that  there  was  no  fraud  or  collusion  be- 
tween defendant  and  the  purchaser  at  the  tax- 
sale.  One  of  the  owners  gave  defendant  $18,  to 
be  used  in  paying  the  taxes,  if  he  could  get  enough 
to  make  up  the  balance,  but  he  letomed  it.  Be 
at  no  time  had  enough  money  to  pay  them,  and  it 
did  not  appear  that  he  could  have  raised  enough. 
Held,  that  Judgment  was  improperly  entered  for 
plaintiffs. 

2.  Rev.  St  Ind.  1881,  <i  648,  providing  that, 
"In  actions  for  the  recovery  of  money,  the  jury 
must  assess  the  amount  of  the  recovery, "  applies 
where  special,  as  well  as  general,  verdicts  are. 
rendered,  and  such  a  verdict  should  assess  the 
damages,  or  leave  nothing  for  the  court  but  mere 
computation. 

Appeal  from  circuit  court,  Hamilton 
connty;  D.  Moss,  Judge. 

Kane  A  Davis,  for  appellant.  Wm. 
Booth,  for  appellees. 

Bi.ACK,  C.  J.  The  appellees,  Emma, 
Frances,  Nellie,  and  James  Burroughs,  by 
James  BurroughR,  Sr.,  as  theirnextfriend, 
and  Elvira  Smith,  sued  the  appellant,  who 
answered  by  general  denial.  The  cause 
was  tried  by  Jury,  and  a  special  verdict 
was  rendered.  The  appellees  moved  for 
judgment  on  the  special  verdict,  and  also 
moved  for  a  new  trial.  The  motion  for 
judgment  was  overruled,  and  that  for  a 


°new  trial  was  sustained.  On  the  second 
trial  the  Jni7  returned  a  special  verdict, 
and  both  parties  moved  for  judgment 
thereon.  The  motion  of  the  appellant  was 
Overruled,  and  that  of  the  appellees  was 
sustained.  In  the  seitond  verdict  the  jury 
found,  in  substance,  that  on  the  26th  day 
of  April,  1882,  the  appellant  was  appoint- 
ed as  guardian  of  Evallne,  Emma,  Frances, 
Nellie,  and  James  Bnrrongbs,  by  the  clerk  of 
the  Hamilton  circuit  court ;  that  the  only 
eatate  of  said  wards  consisted  of  $36  cash, 
an  undivided  interest  in  certain  lands, 
which  said  guardian  sold  under  proper  or- 
der of  conrt  for  f91,and  the  undivided  five- 
sevenths  part  in  value  of  the  west  half 
of  two  town  lots  described,  which,  in 
1880,  had  been  sold  for  delinquent  taxes; 
tbat  in  proper  proceedings  in  the  Hamil- 
ton circuit  court  the  lien  tor  such  taxes 
was  fixed  and  established  on  the  lOtb  day 
of  May,  1882,  at  $205.88  and  costs  of  suit, 
amounting  to  $20,  and  said  court  then 
ordered  that,  in  the  event  that  said  prop- 
erty was  not  redeemed  by  the  payment  of 
said  sum,  interest,  and  costs  within  six 
months  thereafter,  it  should  be  sold  by 
the  sheriff  to  satisfy  said  lien,  from  which 
sale  there  should  be  no  redemption ;  that 
there  was  also  delinquent  corporation 
tax  to  the  amount  of  $35;  that  the  re- 
maining undivided  two-sevenths  part  of 
said  town  property  was  owned  by  Kan- 
sas Burroughs  and  Viola  Burroughs, 
adult  brother  and  sinter  of  said  wards; 
tbat  said  sum  of  $36  was  paid  to  said 
guardian  on  the  day  of  his  appointment, 
out  of  which  he  paid  an  attorney  named 
$16  for  services;  that  on  the  2l8t  of  Au- 
gust, 1882,  he  received  $91,  above  men- 
tioned, and  paid  costs  amounting  to 
$17.19;  that  on  the  day  last  mentioned 
said  Viola  irave  him  $18.21,  to  be  used  In 
redeeming  said  town  property  from  said 
tax-lien  in  the  event  he  should  obtain  suf- 
ficient money  to  make  sncb  redemption, 
and  the  money  so  received  from  her  was 
returned  to  her  in  July,  1888;  that  said 
sums  of  $36  and  $B1  were  the  only  sums  ot 
money  belonging  to  said  wards  that  ever 
came  into  the  hands  of  said  guardian,  and 
said  sura  of  $18.21  was  the  onlyad'Mtional 
amount  ever  paid  bim  by  any  one  with 
which  to  redeem  said  real  estate;  that,  in- 
clnding  said  sura  of  $18.21,  and  after  de- 
ducting said  sum  of  $15  paid  to  thn  attor- 
ney, and  said  sum  of  $17.19  paid  on  costs, 
the  largest  amount  ever  in  the  hands  of 
said  guardian  at  any  one  time  was  the 
aura  of  $113.00 ;  tbat  said  tax-lien  was  not 
paid;  that  said  adult  brother  and  sister 
did  not,  nor  did  either  of  them,  pay  any 
part  of  said  lien,  or  redeem  any  part  of 
said  property;  that  a  certified copybf said 
decree  was  Issued,  and  on  the  17th  of  Feb- 
ruary. 1883,  the  whole  of  said  property 
was  duly  sold  by  thesheritf  to  satisfy  said 
lien  for  $250.46.  then  the  amount  thereof, 
to  Mr.  Shirts,  to  whom  a  deed  was  exe- 
cuted pursuant  to  said  sale;  that  this  did 
not  Include  corporation  tax;  that  be- 
tween May  10.  1882,  and  February  17, 1883. 
the  undivided  five-sevenths  part  of  said 
town  property  was  of  the  reasonable  and 
fair  cash  value  of  $350;  that  during  all 
said  time  said  property  was  occupied  asa 
borne  by  said  wards  and  their  father  and 
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the  members  of  his  family;  that  the  father 
'was  Insolvent,  and  paid  no  rent  to  the 
guardian  or  any  of  said  children;  that 
after  said  sheriff's  sale,  and  the  execution 
of  said  deed  to  said  Shirts,  the  said  Bur- 
roughs  family  continued  to  live  in  said 
property,  and  said  guardian,  under  order 
uf  said  court,  paid  the  balance  of  the 
funds  in  his  hands  belon^ngtosaid  wards 
(except  911.97  paid  to  Eva  Burroughs,  and 
f8  retained  for. services)  to  said  Shirts,  as 
rent  for  said  property  after  said  sale,  as  a 
home  for  his  said  wards;  that  he  did  not 
make  application  or  obtain  any  order  for 
the  sale  of  the  undivided  interest  of  his 
wards  in  said  real  estate:  that  he  endeav- 
ored to  find  a  purchaser  for  the  property 
at  a  price  in  excess  of  said  tax-liens,  and 
that  he  failed  to  find  any  such  purchaser, 
and  therefore  madenoapplicatioutocoart 
for  authority  to  sell  the  same;  that  there 
was  no  fraudulent  combination  or  collu- 
sion between  said  guardian  and  said 
Shirts,  or  any  one  else,  to  acquire  said 
property  or  defraud  said  wards;  that  nei- 
ther said  Kansas  Burroughs  nor  Viola 
Burroughs,  who  were  of  full  age,  each 
taaving  the  same  interest  that  each  of  said 
wards  had  in  said  property,  sold  or  real- 
ised anything  out  of  their  respective  in- 
terests therein,  although  they  had  the 
same  opportunity  to  look  after  their  in- 
terests that  said  guardian  had  to  loolc 
after  the  IntereEts  of  his  wards;  that  the 
only  benefit  or  compensation  said  guard- 
Ian  received  out  of  or  through  said  guard- 
ianship was  said  sum  of  eight  dollars  for 
services.  Thereupon  the  special  verdict 
concluded  as  follows:  "If,  upon  the  fore- 
going facts,  the  law  is  with  the  plaintiffs, 
then  >e  find  for  the  plaintiffs;  and  if  the 
law  thereon  is  with  the  defendant,  then 
we  find  for  thedefendant. "  Upon  this  ver- 
dict the  court  rendered  Judgment  for  the 
appellees  for  f  50. 

There  is  some  want  of  agreement  be- 
tween the  complaint  and  the  verdict  in  re- 
spect to  the  names  of  the  appellant's 
wards.  The  verdict  does  not  indicate 
what  interest  the  appellee  Elvira  Smith 
has  In  the  action.  It  does  not  appear, 
either  in  the  pleadings  or  in  the  verdict, 
that  the  guardianship  has  ended.  No  sug- 
gestion has  been  made  before  us  as  to  the 
right  of  the  wards  to  institute  such  an  ac- 
tion against  their  guardian  before  the  ter- 
mination of  the  guardianship,  and  we  do 
not  find  it  necessary  to  decide  that  ques- 
tion. 

At  common  law,  the  rule  that  the  jury 
must  assess  the  damages  was  applicable 
to  a  special  verdict  as  well  as  to  a  general 
verdict.  Kynaston  v.  Mayor,  etc.,  2 
Strange,  1052.  The  failure  of  the  jury  to 
assess  damages  was  ground  for  a  ventre 
de  novo  at  common  law.  Id.  And  it  is 
so  also  under  the  Code.  Briclcley  v.  Weg- 
horn,  71  Ind.  487.  It  may  not  be  necessa- 
ry that  damages  shall  be  stated  always 
in  the  formal  ending  of  the  special  verdict, 
but  if  they  be  not  so  stated,  the  verdict 
should  leave  nothing  tor  the  court  in  the 
ascertainment  of  damages  further  than 
mere  computation  from  the  facts  found  by 
the  jury.  A  special  verdict  should  leave 
to  the  decision  of  tlie  court  only  questions 
Of  law.    Tbe  assessment  of  damages  has 


always  l>een  peculiarly  within  the  prov- 
ince of  a  jury.  Oar  Code  (section  548, 
Rev.  St.  1881)  provides:  "In  actions  for 
the  recovery  of  money,  the  jury  must  as- 
sess'tbe  amount  of  the  recovery."  This 
provision  is  not  restricted  to  genera]  ver- 
dicts, but  is  applicable,  also,  to  special 
verdicts.  See  Alitchell  v.  Geiseudorff,  44 
Ind.  358.  Counsel  for  appellant  say  in 
their  brief:  "We  have  never  Icnown.  and 
do  not  know  now,  on  what  theory  judg- 
ment was  rendered  against  appellant  for 
fifty  dollars  and  costs.  We  cannot  find 
any  basis  for  it  in  the  verdict."  If  the 
court  had  arrived  at  the  amount  of  tbe 
judgment  by  deducting  from  theestimated 
value  of  the  town  property  the  amount  of 
tbe  tax-lien  fixed  l)y  the  decree,  and  the 
costs  of  the  suit  In  which  the  decree  was 
entered,  the  judgment  would  have  been 
for  $124.12.  If  the  corporation  tax  also 
were  deducted,  the  judgment  would  have 
been  for  969.12.  If  the  amount  of  the  judg- 
ment had  been  calculated  by  deducting 
from  the  estimated  value  of  the  property 
the  amount  for  which  it  sold  under  tbe  de- 
cree, the  Judgment  would  have  been  for 
999.54.  If  the  corporation  tax  also  were 
deducted,  the  judgment  would  have  been 
for  944.54.  It  would  seem  that  the  court 
exercised  the  function  of  a  jurj'  by  assess- 
ing the  damages.  But  the  action  uf  the 
court  in  the  rendition  of  the  judgment 
was  not  questioned  by  any  motion  in  tbe 
trial  court,  and  we  regard  the  verdict, 
considered  in  connection  with  the  com- 
plaint, as  sufBcieut  to  authorize  a  judg- 
ment thereon  in  favor  of  the  appellant, 
and  as  not  sufficient  to  support  tbe  judg- 
ment for  the  appellees. 

It  was  alleged  in  the  complaint  that 
said  town  property  was  worth  91.200, 
and  had  a  rental  value  of  975  a  year; 
that,  during  all  of  the  six  months  before 
the  sale  of  the  property  under  the  decree, 
tlie  guardian  negligently, carelessly,  know- 
ingly, and  willfully  stood  still  and  did 
nothing  towards  paying  off  said  tax-lien 
or  judgment,  of  which  he  bad  full  knowl- 
edge; and  so  negligently,  willfully,  and 
fraudulently  combined  and  confederated 
with  said  Shirts  "for  the  purpose  of  and 
thereby  permitted  and  allowed  said  town 
property  to  be  conveyed  from  bis  said 
wards  to  said  Shirts,  as  aforesaid."  It 
was  also  alleged  that,  soon  after  tbe  ap- 
pointment of  the  guardian,  and  before  the 
expiration  of  said  six  months,  ''the  plain- 
tiff Elvira,  and  the  father  of  said  plaintiffs, 
and  said  Kansas  and  Bvaline  Burroughs, 
went  to  said  Wulnwright,  and  offered  to 
pay  him  the  sum  of  seventy-five  dollars, 
and  an  additional  sum,  if  necessary,  for 
the  purpose  of  paying  off  said  tax-lien  on 
said  property,  and  insisted  on  him  taking 
some  steps  to  redeem  said  property  frf)m 
said  lien,  and  save  tbe  same  for  his  wards, 
but  all  of  which  he  refused  to  accept,  or 
take  any  steps  to  redeem  tbe  same:"  that 
he  could  have  sold  one  of  the  lots  for  9100 
by  order  of  tbe  court,  and  conld  have  col- 
lected rents  during  said  six  montha  in  the 
sum  of  925,  to  apply  on  said  lien ;  that  at 
the  date  of  his  appointment  he  received 
9127.' money  of  his  wards,  and  soon  after- 
wards918  paid  him  by  the  plaintiff  Elvira, 
for  the  purpose  of  redeeming  said  proper- 
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ty;  that  he  conld  have  uaecl  of  bis  own 
funds  the  balance  necessary,  and  conld 
have  reimbursed  himself,  and  couid  bare 
obtained  an  order  of  court,  and  conld 
have  borrowed  the  neceosary  balance,  and 
could  bsve  mortgaged  said  property  to 
secnre  the  payment,  and  could  have  paid 
the  balance  on  said  lien,  all  of  which  he  re- 
fused to  do,  though  often  requested.  The 
coart,  in  making  its  conclnsious  upon  a 
special  verdict,  will  not  intend  any  fact 
not  found  by  the  Jury,  and,  if  any  materi- 
al fact  be  notfound,  the  verdict  will  becon- 
Btrued  as  a  finding  to  that  extent  against 
the  party  having  the  burden  of  proof  as 
to  such  fact.  The  Jury  expressly  found 
that  there  was  no  fraudnlentconibination 
or  collusion  between  the  guardian  and 
the  purchaser  of  the  property,  or  any  one 
else,  to  acquire  the  property  or  defraud 
the  wards.  The  verdict  also  shows  that 
the  guardian  never  had  in  his  possessioQ 
enough  money  belonging  to  bis  wards  to 
redeem  the  property  or  their  share  there- 
of. The  rental  value  of  the  property  is 
not  shown  by  the  verdict.  It  is  shown 
that  it  was  the  home  of  the  wards  and 
their  father  and  bis  family,  and  that  the 
father  was  insolvent.  It  appears  that 
after  the  title  had  passed  by  the  sale  the 
court  antliorlced  the  guardian  to  pay  rent 
for  the  property,  to  provide  a  home  for 
the  wards.  We  cannot  say  that  it  was 
Ills  duty  to  turn  them  out  of  their  home 
before  the  sale,  especially  as  it  does  not 
appear  by  the  verdict  that  by  letting  it 
to  rent  he  could  have  derived  any  increase 
of  the  funds  for  its  redemption.  It  does 
not  appear  from  the  verdict  that  the  fath- 
er of  the  wards  and  other  members  of  the 
family,  or  any  of  them,  or  any  other  per- 
son, offered  to  pay  the  guardian  any  sum 
whatever  for  the  purpose  of  redeeming 
the  property,  except  that  one  of  the  mem- 
bers of  the  family  gave  him  f  18.21  to  be 
used  for  snch  purpose,  if  be  should  ob- 
tain enough  additionalfunds  for  such  pur- 
pose. It  does  not  appear  from  the  verdict 
that  the  guardian  could  have  sold  one  of 
the  lots  for  $100,  or  for  any  sum,  or  that 
he  could  have  mortgaged  the  undivided 
interests  of  his  wards.  It  1h  not  shown 
that  he  could  have  been  reimbursed  for 
the  use  of  bis  own  funds,  if  that  would 
have  Imposed  upon  him  the  duty  of  ad- 
vancing his  own  money  for  such  a  pur- 
?ose.  See  Stumph  v.  Goepper,  76  Ind.  323. 
t  is  found  by  the  Jury  that  the  reasona- 
ble, fair,  and  cash  market  value  of  the  un- 
dirided  interest  of  the  wards  in  the  town 
property  was  f  350,  and  that  he  did  not 
make  application  or  obtain  any  order  for 
the  bale  of  said  undivided  interest;  but  it 
\b  found  that  he  endeavored  to  find  a  pur- 
chaser, for  the  property  at  a  price  in  ex- 
cess of  the  tax-liens,  and  that  be  failed  to 
find  any  such  purchaser,  and  therefore 
made  no  application  to  court  for  authori- 
ty to  sell  the  property.  This  does  not 
sustain  the  allegation  that  the  guardian 
negligently,  carelessly,  knowingly,  and 
willfully  stood  still,  and  did  nothing  to- 
wards paying  off  the  tax-lien  or  judgment. 
No  Intendment  can  be  made  in  favor  of 
the  party  having  the  burden  of  proof.  In- 
stead of  negligent  or  willfnl  standing  still 
and  doing  nothing,  the  verdict  shows  an 
T.27N.E.no.7— 38 


endeavor  to  find  a  purchaser,  which,  for 
the  purposes  of  the  case,  must  be  taken 
as  having  been  made  in  good  faith,  and 
to  an  extent  commensurate  with  his  duty. 
His  failure  to  find  a  purchaser  is  stated 
as  an  excuse  for  his  failure  to  make  an  ap- 
plication for  authority  to  sell.  It  does 
not  affirmatively  appear  that  he  had  rea- 
sonable ground  for  incurring  the  expense 
and  costs  of  a  proceeding  to  sell  the  undi- 
vided share  of  his  wards  in  the  property, 
or  that  he  thereby  could  have  saved  any- 
thing to  their  estate.  No  presumption 
could 'be  indulged  against  the  guardian, 
(Wainwright  v.  Smith,  106  Ind.  239,  6  N. 
E.  Bep.  333,;  and  the  burden  was  upon 
the  plaintiffs.  The  degree  of  care  and  pru- 
dence required  uf  a  guardian,  acting  with. 
out  fraud  in  the  affairs  of  his  trust,  is  not 
higher  than  that  which  an  ordinarily  pru- 
dent man  exercises  in  his  own  affairs  of 
a  like  nature.  Slauter  v.  Favorite,  107 
Ind.  2S»1, 4  N.  E.  Rep.  8S0.  The  special  ver- 
dict dues  not  show  affirmatively  or  by 
necessary  Implication  that  the  appellant 
failed  to  exercise  snch  a  degree  of  care  and 
pmdence,  much  less  that  be  willfuHy  sac- 
rificed their  estate.  We  are  of  opinion 
that  the  court  erred  in  sustaining  the  mo- 
tion of  the  appellees  for  judgrment  on  the 
verdict,  and  in  overruling  the  motion  of 
the  appellant  for  Judgment  thereon.  The 
appellees  have  assigned  cross-errors  based 
upon  the  action  of  the  court — First,  in 
overruling  their  motion  for  Judgment  up- 
on the  first  special  verdict;  and,  secont/, 
in  assessing  the  amount  of  recovery  on 
the  second  special  verdict,  in  that  the 
amount  is  too  small.  The  first  special 
verdict  differed  in  no  material  respect 
from  the  second,  and  the  appellees  were 
not  entitled  to  Judgment  for  any  amount 
on  either  verdict.  The  Judgment  la  re- 
versed, with  costs,  and  the  cause  is  remand- 
ed, with  instructions  to  proceed  in  accord- 
ance with  this  opinion. 

(1S8  MasB.  688) 

CoMMON>WBAI.,TH  V.  DREW.       - 

(Supreme  Judicial  Court  of  Massach'usetta. 
Suffolk.    May  19,  1891.) 

7AI.8E  ^BBTBNSES — EviDENOE. 

1.  Under  Pnb.  St  Mass.  o.  203,  {  60,  provid- 
ing that  "whoever,  Mtb  intent  to  defraud,  under 
false  color  and  pretense  of  carrying  on  business, 
and  dealing  in  the  ordinary  course  of  business, 
obtains  from  any  person  goods  or  chattels,  shall 
be  punished, "  evidence  that  defendant,  who  had 
previously  paid  cash  for  his  purchases,  and  sold 
them  at  retail,  Itonght  large  lots  of  goods  worth 
many  thousand  dollars,  paid  nothing  therefor, 
but  obtained  long  terms  of  credit,  and  disposed 
of  the  goods  at  auction  at  less  than  half  the 
wholesale  value,  will  sustain  a  conviction. 

0.  lb  appearing  that  defendant  within  three 
months  after  the  first  of  said  transactions  went 
into  insolvency,  and  filed  a  scbedide  showing 
\argo  indebtedness,  such  schedule  is  competent 
as  confirmatory  evidence  of  a  fraudulent  purpose 
in  devising  the  scheme  and  obtaining  the  goods. 

Exceptions  from  superior  court,  Suffolk 
county. 

A.  E.  Plttabvry,  Atty.  Gen.,  and  Oeorge 
C.  Travis,  First  Asst.  Atty.  Gen.,  for  the 
Commonwealth.  Robert  M.  Morae,  Jr.,  E. 
A.AIger.nnd  Tbomus .Hoiit,fordefendant. 

.  Knowi.ton,  J.  The  evidence  in  this  case 
tends  to  show  that  for  several  years  prior 
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to  Jane  1, 1890,  the  defendant  bad  been  in  | 
the  business  of  Relllng  dry  goods  at  retail, 
having  all  the  time  one  store,  and  dnring 
the  last  part  of  the  tlni«  two  stores,  in 
Boston;  thatap  to  that  date  he  paid  cash 
lor  substantially  all  dry  goods  purchased, 
bat  after  that,  until  bis  failure  on  Septem- 
ber 6, 1890,  be  made  large  purchases  from 
numerous  persons,  all  on  long  terms  of 
credit,  none  of  which  had  expired  at  the 
time  of  his  failure.  It  was  also  found  that 
on  12  different  occasions  between  May  24, 
1890,  and  September  4, 1890,  be  sold  to  auc- 
tioneers in  New  Ynrit  the  entire  stuck  of 
the  Hanover-Street  store,  at  prices  which 
were  only  40  to  50  per  cent,  of  the  regular 
wholesale  price  of  such  goods;  and  the 
evidence  tended  to  show  that  most  of  the 
goods  bought  between  these  dates  were 
sold  In  this  way,  and  boxed  op  and 
shipped  away. 

The  principal  qneation  argued  before  as 
arises  on  thedefendant's  request  totfaepre- 
siding  justice  to  order  a  verdict  of  acquittal 
on  the  ground  that  there  was  no  evidence 
on  which  he  could  be  convicted.  On  each 
of  the  counts  now  before  the  court  the  evi- 
dence tended  to  show  a  representation  by 
the  defendant  that  he  wanted  the  goods 
for  the  purpose  of  selling  tbem  in  the  regu- 
lar coarse  of  his  business  as  a  retailer  of 
dry  goods,  and  that  he  obtained  tbem 
on  this  pretense.  It  is  contended  that 
such  a  representation  Is  of  a  promissory 
nature,  and,  if  false  and  fraudulent,  cau- 
not  be  the  foundation  of  a  conviction  for 
obtaining  goods  on  false  pretenses.  St. 
1863.  c.  248,  §  2,  (Pub.  St.  c.  20.3,  §  60,)  pro- 
vides that  "  whoever,  with  intent  to  de- 
fraud, under  false  color  and  pretense  of 
carrying  on  business  and  dealing  iu  the 
ordinary  course  of  business,  obtains  from 
any  person  goods  orchattels, shall  be  pun- 
ished," etc.  Each  of  the  counts  on  which 
the  defendant  was  convicted  is  founded  on 
tills  statate:  They  are  all  alike  in  sub- 
stance, and  are  drawn  in  the  vei-y  words 
of  the  statute.  They  allege  that  the  de- 
fendant Intended  to  obtain  the  goods  un- 
der "  the  false  color  and  pretense  of  carry- 
ing on  business  and  dealing  in  the  ordi- 
nary course  of  trade,"  and  that  he  did 
falsely  pretend  and  represent  "that  he, 
said  Drew,  was  then  and  there  carrying 
on  the  business  of  celling  dry  goods,  wares, 
and  merchandise  at  retail  in  two  certain 
stores  there  in  said  Boston,  and  then  and 
therein  in  said  business  dealing  in  the  or- 
dinary course  of  retail  trade;  that  he, 
said  Drew,  was  then  and  there  dealing  in 
dry  goods,  wares,  and  merchandise  in  the 
ordinary  course  of  retail  trade,  and  in  the 
manner  in  which  dealers  usually  conduct 
and  carry  on  such  business. "  Then  fol- 
low allegations  of  pretenses,  all  of  which 
are  merely  the  particulars  and  details 
which  made  up  this  general  representa- 
tion and  pretense,  and  it  is  alleged  that 
by  these  false  representations  and  pre- 
tenses be  obtained  the  goods.  It  seems 
very  clear  that  each  of  these  counts  was 
intended  to  charge  an  offense  under  this 
section,  and  under  no  other;  and  the  al- 
legations are  sufficient  for  that  purpose. 
The  false  pretense  made  punishable  under 
this  section  relates  not  merely  to  the  gen- 
eral mode  of  dealing  of  him  who  makes  It, 


but  to  the  nature  of  the  transaction  In 
which  he  Is  then  engaged.  If  he  is  the 
proprietor  of  a  retail  store,  and  bays 
goods  in  the  nsual  way,  to  be  sold  there- 
in, he  is  "carrying  on  business  and  dealing 
In  the  regular  course  of  trade ; "  but  if  he 
buys  goods  to  be  carried  away,  and  sold 
at  wholesale  for  half  their  value,  be  Is  not 
"deaiiug  In  the  ordinary  course  of  trade. " 
The  representation  of  his  intention  In  re- 
gard to  the  disposition  of  the  property 
may  be  an  important  element  in  tbe  pre- 
tense that  be  is  dealing  in  the  ordinary 
coarse  of  trade.  Indeed,  it  may  be  the 
characteristic  and  dlstinguisfaing  feature 
of  tbe  false  pretense.  The  act  of  purchase 
in  its  external  features  is  the  same  wheth- 
er it  is  in  the  ordinary  course  of  dealing 
or  a  wrongful  procurement  of  property 
with  Intent  to  defraud.  Tbe  intention  of 
the  purchaser  in  reference  to  the  disposi- 
tion of  the  goods  makes  it  the  one  or  the 
other,  and  his  statement  of  that  inten- 
tion, In  connection  with  a  representation 
that  be  is  the  proprietor  of  a  retail  store, 
may  be  in  itself  a  statement  that  be  is 
dealing  in  the  ordinary  course  uf  trade,  or 
that  be  Is  not,  according  as  he  says  that 
he  expects  to  sell  tiie  goods  in  bis  store  in 
the  nsual  way,  or  that  he  intends  to  de- 
vote them  to  a  different  kind  of  use.  Un- 
der this  section,  therefore.  It  mast  be  held 
to  be  a  statement  of  a  fact,  and  nota  prom- 
ise, or  a  mere  expression  of  a  purpose. 
Com.  V.  Walker,  108  Mass.  309.  The  evi- 
dence on  each  of  the  counts  was  sufflcient 
to  warrant  the  Jury  in  finding  that  the 
defendant  made  the  false  pretense  men- 
tioned iu  this  section.  To  constitute  the 
offense  it  is  not  necessary. that  the  pre- 
tense should  be  made  in  tbeexpress  words 
set  out  in  the  statute.  It  is  enough  if  it  is 
plainly  and  intelligibly  made  in  any  form 
of  words.  There  was  also  evidence  on 
each  count  tending  to  show  that  this  pre- 
tense was  the  Inducement  which  led  to  the 
sale.  The  evidence  of  the  witnesses  as  to 
what  led  tbem  to  make  tbe  several  sales 
was  properly  admitted.  It  is  contended 
that  the  schedule  of  tbe  defendant's  cred- 
itors, signed  aud  sworn  to  by  blm,  and 
filed  in  tbe  court  of  Insolvency  on  Septem- 
ber 27, 1890,  should  not  have  been  received 
in  evidence.  It  was  an  admission  by  him 
of  the  statement  set  out  in  it;  and  was 
an  act  which,  if  it  had  any  significance  in 
regard  to  these  charges,  was  rightly 
brought  to  the  attention  of  the  Jury.  It 
related  to  his  condition  on  September  6, 
1890 ;  for  the  case  finds  that  he  failed  tben, 
and  did  no  business,  and  presumably  con- 
tracted no  large  debts,  afterwards.  There 
was  evidence  that  he  was  In  good  credit 
on  June  1, 1890,  and  that  up  to  that  time 
he  regularly  paid  cash  for  all  dry  j^oqds 
that  he  purchased.  In  Com.  v.  Jeffries,  7 
^Uen,  548,  it  was  held,  after  much  consid- 
eration, that  in  a  case  of  this  kind  tbe  fact 
of  the  defendant's  insolvency  at  the  time 
of  obtaining  the  goods  was  important  evi- 
dence on  the  question  whether  he  had  a 
fraudulent  intent.  In  tbe  present  case  the 
pretense  set  out  in  the  twenty-third  coant 
is  alleged  to  have  been  made  on  August 
23,  IS90,  only  14  days  before  tbe  failure; 
and  we  have  no  doubt  that  It  was  within 
ibe  discretion  of  the  presiding  jadge,  on 
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the  evidence  lo  the  case,  to  admit  the 
schedule  on  the  j2:round  that  it  tended  to 
show  what  hlo  flnaneial  condition  was  on 
Aagust  23d.  Tb«re  wna  no  attempt  to 
distinKUlHh  between  the  appUcnbilltT  of 
the  evidence  to  this  count  and  to  the 
counts  relatlns  to  tranaactions  earlier  In 
the  pommer;  and,  It  there  had  been,  we 
arenut  prepared  to  say  that  there  was  not 
enough  In  the  caae  to  warrant  the  Judgre, 
In  hia  discretion  in  receiving  It  as  indicat- 
ing the  defendant's  financial  condition  In 
June,  1880.  Besides,  there  were  other 
couotB  In  the  indictment,  on  which  he  waa 
nut  con  victed,  charging  offenses  of  the  same 
kind  as  late  afj  September  4,  1890.  We  are 
of  opinion  that  the  evidence  was  also  com- 
petent on  an  entirely  Independent  ground. 
The  case  finds  that  a  man  who  had  pre- 
Tlouslj  paid  cash  for  hie  purchases  buya 
large  lots  of  goods,  worth  many  thon- 
sanda  of  dollars,  and  pays  nothing  for 
them,  bnt  obtaina  long  terma  of  credit  on 
all  the  parchasea,  and,  Instead  of  selling 
tbem  at  retail  In  the  usual  way,  disposes 
of  them  for  less  than  half  their  value. 
This  Indicates  a  general  scheme  of  fraud, 
and  we  are  of  opinion  that  the  additional 
fact  that  within  about  three  months  after 
the  first  of  these  transactions  he  goes  Into 
Inaolvency,  and  files  a  schedule  showing  a 
very  large  indebtednens  against  him,  is 
competent  to' be  considered  as  confirma- 
tory evidence  of  his  fraudulent  purpose  in 
devising  the  scheme  and  obtaining  the 
goods.    Exceptions  overruled. 


<15S  Mas».  650)  

b*aMiuT  V.  People's  Nat.  Bank. 

(8wp»«me  Judicial  Court  o/  McusouihiuseUg. 
SuftoUc    HayO,  lfi91.) 

AOnOHS  ON  LOBT  iKSTSimENTS— IsDBHKnmne 
Bond. 
In  an  action  on  a  lost  oertiflcate  of  deposit, 
the  conrt,  before  entering  judgment,  may  require 
plaintiil  to  give  an  indemnifying  bond. 

Report  from  superior  court,  Suffolk 
county;  Robert  E.  Bishop,  Judge. 

Action  by  Nicholas  Schmidt  against 
the  People'^  National  Bank,  upon  a  cer- 
tificate of  deposit.  Plaintiff  claimed  that 
the  certificate  had  been  destroyed,  but  the 
conrt  found  that  it  had  been  lost,  and  not 
destroyed,  and  found  for  plaintiff  the 
amount  of  the  certificate  with  interest  at 
2  per  cent.,  the  rate  agreed  upon  with  de- 
fendant, from  the  date  of  the  certificate. 
The  court  also  found  that  when  plaintiff, 
,  after  loBE(  of  the  certificate,  demanded  pay- 
ment of  defendant,  he  refused  to  give  an 
indemnifying  bond.  Plaintiff  contended 
that  he  was  entitled  to  6  per  cent.  Interest 
from  the  date  of  such  demand. 

Sherwan  L.  Whipple,  for  plaintiff.  H. 
E.  Ware  and  A.  Blame,  for  defendant, 

Morton,  J.  Whether  regarded  as  a 
rule  of  practice  or  as  a  rule  of  law,  it  Is 
well  settled  in  this  state  that  it  is  within 
the  power  of  the  conrt,  in  an  actional 
law  upon  a  lost  note  by  the  owner  there- 
of, or  by  the  party  entitled  thereto,  to 
require  the  plaintiff,  before  the  entry  of 
Judgment  thereon,  and  the  Issuing  of  exe- 
cution, to  file  a  suitable  bond  of  indemni- 
ty for  the  protection  of  the  maker,  or  of 
the  party  or  parties  whom  the  plnintiO 


seeks  to  hold  in  auch  action.  Fales  v. 
Russell,  16  Pick.  315;  Almy  v.  Reed,  10 
Cush.  421;  Hinckley  v.  Railroad  Co.,  12» 
Mass.  62;  Tucker  v.  Tncker,  119  Mass.  79; 
Cobb  V.  Tirrell,  141  Mass.  462,  6  N.  E.  Kep. 
828;  Tattle  v.  Standish,  4  Allen,  481 ;  Tow- 
er V.  Bank,  8  Allen,  387.  The  reason  of 
the  rule  Is  that  the  maker  or  the  party 
whom  it  is  sought  to  hold  is,  upon  pay- 
ment of  the  amount  dae  upon  the  note^ 
entitled  to  its  production  and  surrender; 
but  as  this  cannot  be  done  when  the  note 
ia  lost  or  destroyed,  and  as  it  would  In 
BQCh  a  caae  be  unjuat  to  permit  the  maker 
or  parties  liable  on  the  note  to  escape 
liability  altogether  by  meana  of  ita  loss 
or  destruction,  if  they  can  be  sufBolently 
protected  in  case  it  should  afterwards 
cQme  to  light,  and  would  be  a  hardship 
on  the  plaintiff  to  compel  him  to  resort  to 
a  court  of  eqnlty,  the  Injustice  and  hard- 
ship which  would  otherwise  result  are 
avoided,  and  the  defendants  are  protect- 
ed, by  allowing  the  plaintiff  to  take  Judg- 
ment and  have  execution  upon  filing  a 
suitable  bond  of  Indemnity.  Cobb  v.  Tir- 
rell, supra.  The  trial  lu  the  pivsent  case 
was  before  the  court  without  a  Jury,  and 
the  Judge  who  tried  the  case  found  as  a 
fact,  that  the  certificate  waa  not  de- 
stroyed, but  was  lost,  and  found  for  the 
plaintiff  for  the  amount  of  the  certificate, 
with  Interest  at  2  per  cent.;  but  ordered 
Judgment  not  to  be  entered,  without  pro- 
duction of  the  certificate,  until  a  bond  was 
filed  by  the  plaintiff  conditioned  to  save 
the  defendant  harmless,  to  the  satisfac- 
tion of  the  conrt.  The  finding  of  the  court 
that  the  note  was  lost  was  a  finding  of 
fact  which  cannot  be  njviewed  here,  even 
If  we  aaw  any  reason,  which  we  do  not, 
to  doubt  its  correctness;  and  It  is  perfect- 
ly evident,  upim  the  cases  cited  above, 
that  it  was  entirely  within  the  power  of 
the  court  to  make  the  ordnr  which  it  did 
In  regard  to  the  entry  of  Judgment.  It  is 
also  clear  that  the  finding  in  regard  to 
interest  was  correct.  Pierce  v.  Bank,  129 
MatiB.  426;  Inatitution  ▼.  Boston,  Id. 
82;  Brannon  v.  Hursell,  112  Maaa.  63.  In 
accordance  with  the  report,  the  entry 
must  therefore  be,Jadgmentontbe  finding. 

(163  Mass.  628) 

Host  v.  Town  of  Natick. 

(/Supreme  Judicial  Cowrt  of  litusachiuettt. 
Middlesex.    May  19,  1801. ) 

Municipal  Cobpokations— Defbotivb  Stbbets— 

KOTIOB. 

The  fact  that  a  defective  cess-pool  is  con- 
structed by  strangers  under  the  surface  of  a  street 
does  not  render  the  city  liable  for  injuries  sus- 
tained by  reason  thereof,  unless  it  is  shown  to 
have  had  notice  of  the  defect 

Exceptions  from  superior  court,  Middle- 
sex county ;  John  W.  Hammond,  Judge. 

Action  by  George  E.  Hoey  against  the 
town  of  Natick  fur  personal  injuries  sus- 
tained by  plaintiff  by  falling  into  a  cess- 
pool situated  nnder  the  surface  of  a  public 
highway.  It  was  not  shown  that  defend- 
ant knew  of  the  existence  of  the  cess-pool. 
Plaintiff  asked  the  court  to  rule:  "(1) 
That  if  the  structure  was  put  in  by 
Btrangera, — that  Is,  not  by  the  town, — 
and  the  structure  was  originally  defective, 
and  the  Injury  was  caused  thereby,  then 
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the  town  woald  have  notice  of  such  defect 
3nd  would  be  liable  tor  the  injury.  (2) 
That  if  the  structure  was  not  put  in  by 
the  town,  but  by  a  stranger,  and  the 
same  was  in  the  highway,  that  then  it 
would  be  a  nuisance,  and  the  town  would 
be  liable  for  the  injury,  although  there 
was  no  defect  in  the  structure,  il  the  in- 
jury was  wholly  caused  by  the  same;  the 
evidence  showing  the  cess-pool  had  been 
there  some  time. "  Theconrt  refused  to  so 
rule,  and  found  tor  defendant,  riaintift 
excepts. 

L.  H.  Wakefield,  for  plaintiff.  Charles 
Q.  Tirrell,  tor  defendant. 

C.  Allen,  J.  The  two  rulings  asked  for 
were  properly  refuned. 

1.  It  was  impossible  to  lay  down  as  a 
rule  of  law  that  the  town  would  have  no- 
tice of  a  defect  in  the  structure,  If  the  cess- 
pool was  in  luotdefectlvely  built,  and  was 
put  in  by  others  than  by  the  town  itself. 
That  was  a  question  of  fact. 

2.  The  tact  of  the  existence  of  a  private 
cess-pool  within  the  limits  of  a  public  way 
is  not  decisive  of  neglifi^ence  on  the  part  of 
the  town.  Many  uses  may  properly  be 
made  of  land  within  the  limits  of  a  public 
way,  and  beneath  the  surface  thereof, 
which  are  not  inconsistent  with  the  pub- 
lic easement.    Exceptions  overruled. 

(138  111.  67)  

BusBNBLL  V.  Consolidated  Ice-Mach.  Co. 

et  a  I. 

(Supreme  Court  of  UUnois.    Hay  13,  1891.) 

COBPOBATIONS  —  DKFBOTrVB  OrOAJIIZ ATION  —  Db- 
OLAKIHO  Ck)RPORATIONa  FABTNEBSBlPa  —  RlGET 
or  COKPORATOS. 

1.  The  state  alone  can  complain  of  the  exer- 
cise by  a  corporation  of  its  franchise  beyond  the 
pwiod  for  which  it  was  organized. 

2.  One  cannot,  in  a  court  of  equity,  for  the 
purpose  of  having  a  ooiporation  declared  a  part- 
nership, raise  the  point  that  subscriptions  to  the 
stock  made  by  him  were  not  made  in  good  faith. 

8.  Under  the  provisions  of  Rev.  St.  111.  c.  Sii, 
that  the  certificate  of  complete  organization  shall 
after  its  issue  by  the  secretary  of  state  be  filed 
in  the  office  of  the  recorder  of  deeds  in  thecoanty 
where  the  company  has  its  principal  office,  and 
that  then  the  corporation  shall  be  deemed  fully 
organized,  even  if  corporate  existence  de  Jure 
depends  on  such  filing,  still,  it  having  taken  all 
other  necessary  steps,  and  elected  officers,  and 
carried  on  business  for  several  years,  would  be 
a  de  facto  corporation,  and  one  who  took  part  in 
its  organization,  and  was  elected  and  acted  as  its 
secretary  and  general  agent,  cannot  treat  it  as 
a  partnership,  and  compel  bis  fellow-corporators 
to  account  to  him  on  that  basis. 

Error  to  circuit  court.  Cook  county. 

F.  P.  Read,  (J.  N.  Jewett,  of  counsel,) 
tor  plaintiff  in  error.  Tatbam  &  Webster, 
tor  defendants  in  error. 

Wilkin,  J.  This  was  a  proceeding  in 
chancery  by  plaintiff  In  error  against  .de- 
fendants in  error,  begun  in  the  circuit 
court  of  Cook  county  on  the  27th  day  of 
October,  A.  D.  1889,  the  object  of  which 
was  to  have  the  "Consolidated  Ice-Ma- 
cblne  Company"  declared  a  copartnership, 
and  its  affalrti  settled  between  the  com- 
plainant and  defendant  accordingly.  In 
the  circuit  court  a  general  demurrer  was 
sustained  to  the  bill,  and  a  decree  entered 
dismissing    the    same  at  complainant's 


cost.    From  that  decree  this  writ  ot  error 
is  prosecuted. 

The  following  facts  afiirmatively  appear 
from  the  bill:  Early  in  September  in  1884 
complainants  and  the  defendants  Skinkie, 
Rassieur,  and  Koenigsberg,  together 
with  one  Edmund  Jungefeld.  since  de- 
ceased, entered  into  an  agreement  in  writ- 
ing to  form  a  corporation  to  be  known 
as  the  "Consolidated  Ice-Macbine  Co.," 
under  the  laws  of  this  state;  that  all  the 
required  steps  up  to  and  including  the  is- 
suing of  a  certiflcate  ot  the  complete  or- 
ganization of  such  corporation  by  the  sec- 
retary of  state,  as  required  by  section  4,  c. 
32.  Rev.  St.,  were  taken;  that  In  pursu- 
ance of  that  certiflcate  complainant,  with 
said  Sklnkle,  Rassieur,  &ud  Jungefeld, 
claiming  to  be  the  directors  of  said  com- 
pany, elected  officers  for  the  same,  "and 
Immediately  engaged  in  business. "  It  also 
appears  from  the  bill  that  said  company 
continued  to  do  business  under  said  name 
to  the  filing  of  this  bill,  a  period  of  more 
than  five  years.  Also  that  tor  several 
months  complainant  continued  to  be  the 
secretary  and  soliciting  agent  tor  the 
same,  and  was  actively  engaged  in  its 
business;  that  about  January  1, 1885,  he 
became  afflicted  with  melancholia,  and 
remained  incapacitated  for  the  transac- 
tion of  business  for  about  three  years; 
that  daring  his  said  sickness  the  other  di- 
rectors of  said  company  sold  certain 
shares  of  his  stock  in  said  company  tor  a 
failure  on  his  part  to  puy  Installments  due 
thereon,  the  sale  being  made  without  no- 
tice, etc.,  and  that  since  said  sale  he  has 
been  excluded  from  all  participation  in  the 
management  of  said  business;  that,  after 
being  restored  to  health,  and  before  filing 
bis  bill,  he  made  frequent  demands  to  be 
restored  to  his  rights  in  said  corporation 
without  avail,  etc.  Facts  are  then  al- 
leged which  go  to  thebasis  of  a  settlement 
between  the  parties  upon  the  theory  that 
they  are  liable  to  each  other  as  partners. 
In  our  veiw  ol  the  case  these  tacts  are  an- 
important. 

It  is  also  Insisted  in  the  argument  that 
the  bill  shows  that  by  the  terms  of  the 
agreement  to  organize  said  company  the 
same  was  only  to  exist  tor  a  period  ot  five 
years,  which  had  expired  when  the  bill 
was  filed.  The  license  under  which  the 
organization  was  made  Is  attached  to 
the  bill  as  an  exhibit,  and  it  states  that 
its  duration  shall  be  25  years.  If  it  were 
Important  to  determine  the  life-time  of 
the  company,  we  have  no  doubt  this* 
license,  and  not  the  preliminary  agree- 
ment ot  parties,  would  control.  That, 
however,  is  not  a  question  of  Importance 
in  this  proceeding.  For  the  mfere  exercise 
ot  Its  franchise  beyond  the  period  for 
which  it  was  organized  the  state  alone 
could  complain.  It  is  also  contended  that 
certain  subscriptions  to  the  capita]  stock, 
made  by  complainant,  are  shown  by  tlie 
bill  not  to  be  subscriptions  made  in  good 
faith,  and  that  the  directors,  having  as- 
sumed corporate  power  before  all  the 
stock  was  subscribed  tor  in  good  faith, 
became  personally  liable  for  all  debts  and 
liabilities  of  the  company  under  section  IH, 
c.  32,  Rev.  St.  We  think  it  clear  that  com- 
plainant is  in  no  position  to  raise  that 
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qaestlon  In  a  coart  of'equity  for  the  pur- 
pose of  haviug  the  company  declared  a  co- 
gartnershlp.  The  only  allegation  ut  the 
ill  wliich  Ib  Berlously  ineiBted  upon  aa 
furnlBbinK  a  (i^round  for  the  relief  prayed 
1b  "  that  the  certificate  of  complete  organ- 
isation 'was  never  recorded  in  the  office  of 
the  recorder  of  deeds  for  Cook  county, 
where  its  principal  utflce  is  located ; "  the 
argument  being  that,  in  order  to  consti- 
tute the  defendant  company  a  corpora- 
tion under  the  laws  of  thin  state,  that  cer- 
tificate must  have  been  so  recorded,  and, 
falling  to  become  incorporated,  its  uiera- 
bera  are  to  be  treated  as  partners.  The 
section  of  the  statute  upon  which  the  first 
proposition  is  based  is  as  follows: 
"Tl»e  secretary  of  state  shall  thereupon  Is- 
sue a  certificate  of  the  complete  organiza- 
tion of  the  corporation,  making  part 
thereof  a  copy  of  all  papers  filed  in  his  of- 
fice in  and  about  the  organization  of  the 
corporation,  and  dniy  authenticated  un- 
der his  hand  and  seal  of  state,  and  the 
same  shall  be  recorded  in  a  book  for  that 
purpose  in  the  office  of  the  recorder  of 
deeds  of  the  county  where  the  principal 
office  of  such  company  's  located.  Upon 
the  recording  of  said  t  upy  the  corpora- 
tion shall  be  deemed  fully  organized,  and 
may  proceed  to  bnsluess.  iTnleaa  such 
company  shall  be  organized  and  shall 
proceed  to  business  as  provided  in  this 
act  within  two  yearK  after  the  date  of 
such  license,  then  such  license  shall  be 
deemed  revoked,  and  all  proceedings  there- 
under void. "  The  language  of  this  section 
Is  not  clear.  Wliile  It  says  the  certificate 
shall  be  recorded.  It  doM  not  say  who 
shall  cause  It  to  be  done.  It  does  not  say 
the  recording  of  the  certificate  shall  be 
necessary  to  the  complete  organization 
of  a  corporation,  but  "upon  the  record- 
ing of  the  said  copy  the  corporation  shall 
be  deemed  fully  organized,  and  may  pro- 
ceed to  business."  Conceding,  however, 
by  the  word"copy"ls  meant  "certificate," 
Incorporators  would  have  done  all  that  Is 
required  of  them  when  they  bad  filed  It 
with  the  proper  officer  for  record.  There 
ia  no  allegation  in  this  bill  that  it  was  not 
so  filed.  The  averment  is  simply  that  it 
has  "never  been  recorded,"  etc.  But,  as- 
suming that  a  corporate  existence  de  Jiire 
depends  upon  the  filing  of  the  certificate  of 
complete  organization  in  the  office  of  the 
recorder  of  deeds  of  the  county  in  which 
its  principal  office  is  located,  and  that  the 
bill  properly  avers  that  It  was  not  done 
in  the  case  of  the  corporation  in  question, 
it  by  no  means  follows  that  it  did  not't>e- 
come  a  corporation  de  facto,  as  between 
the  complainant  and  defendants.  From 
the  facts  set  up  in  the  bill  it  clearly  ap- 
pears that  there  was  an  honest  attempt 
by  the  incorporators  to  organize  acorpora- 
tion  authorized  by  the  laws  of  this 
state.  The  necessary  steps  to  perfect 
that  organization  were  all  taken  as  re- 
quired by  the  statute,  except  that  the 
final  certificate  was  not  recorded.  It  is 
shown  by  the  bill  that  upon  the  Issuing 
of  that  certificate  Its  directors  elected  the 
proper  officers,  and  proceeded  to  the 
transaction  of  business  as  a  corporation, 
and  continued  to  act  as  such  until  the  fil- 
ing of  tbia  bill,— a  period  of  more  than 


five  years.  That  these  facts  established 
a  corporation  de  tucto  Is  settled  by  nu- 
merous decisions  of  this  court.  President, 
etc.,  V.  Thompson,  20  III.  198;  Rice  v.  Kail- 
road  Co.,  21  111.  93;  Baker  V.  Administra- 
tor, etc.,  32  111.  79;  Bamsey  ▼.  Insurance 
Co.  65  III.  811;  Cincinnati,  L.  F.  &  C.  R. 
Co.  V.  Danville  &  V.R.  Co.  75  111.  113;  Rail- 
way  Co.  V.  Shires,  1U8  III.  617;  Hudson  v. 
Seminary,  118  III.  618.  That  plaintiff  in 
error,  if  he  had  been  sued  by  the  "  Consoli- 
dated Ice-Machine  Company  "  on  his  sub- . 
Bcription  to  its  capital  stock,  could  not 
have  questioned  its  corporate  existence 
on  the  grounds  alleged  in  bis  bill,  is  di- 
rectly settled  by  several  of  the  above-cited 
decisions.  It  is  equally  clear  that  il  dur- 
ing the  time  he  was  a  member  of  said  cor- 
poration it  bad  been  sued  as  such, neither 
be  nor  any  other  of  its  members  could 
have  been  heard  to  say  that  no  such  cor- 
poration existed.  The  general  rule  is  that 
one  who  deals  with  a  corporation  as  ex- 
isting de  facto  Is  estopped  to  deny  as 
against  it  that  it  has  been  legally  organ- 
ized. It  iB  the  settled  rule  in  this  state 
that  the  legal  existence  of  a  corporation 
de  facto  cannot  be  questioned  collaterally. 
See  cases  supra,  and  Renwick  v.  Hall,  84 
111.  162;  People  v.  Trustees,  111  III.  171; 
Keigwin  V.  Commissioners,  115  111.  847, 
5  N.  E.  Rep.  575.  It  seems  impossible  to 
find  a  reason  for  placing  the  complainant 
in  this  bill  in  a  more  favorable  position 
to  deny  the  existence  of  the  corporation  in 
question  than  a  mere  subscriber  to  its  cap- 
ital stock,  or  one  who  as  a  third  party 
had  dealt  with  it  as  a  corporation,  and 
we  are  of  the  opinion  that  he  could  not 
do  so  in  this  collateral  proceeding.  He, 
however,  not  only  seeks  to  question  the 
legal  organization  of  the  corporation,  but 
to  have  the  same  changed  into  a  copart- 
nership between  himself  and  the  other  in- 
corporators, and  to  compel  the  defend- 
ants to  account  to  him  as  his  copartners. 
"  A  partnership  is  never  created  between 
parties  by  implication  or  operation  of  law 
apart  from  an  express  or  implied  inten- 
tion and  agreement  to  constitute  the  rela- 
tion." I  Bates,  Partn.  §  3.  In  Phillips  v. 
Phillips,  49  111.  437.  Caton,  C.  J.,sald:  "A 
partnership  can  only  exist  in  pursuance 
of  an  express  or  implied  agreement  to 
which  the  minds  of  the  parties  have  as- 
sented. "  This  rule  will  not  prevent  the 
enforcement  of  liability  against  persons 
as  partners  when  sued  by  third  parties. 
"Parties  may  socoudnct  themselves  ns  to 
be  liable  to  third  persons  as  partners 
when  in  fact  no  partnership  exists  aa  be- 
tween themselves.  The  public  are  author- 
ized to  Judge  from  appearances  and  pro- 
fessions, and  are  not  absolutely  bound  to 
know  the  real  facts;  while  the  certain 
proof  is  positively  known  to  the  alleged 
parties  to  a  firm. "  Phillips  v.  Phillipa,  au- 
pra.  On  this  latter  ground  parties  who 
hare  attempted  to  organize  a  corpora- 
tion, but  have  failed  to  comply  with  the 
law  so  as  to  perfect  their  Incorporation, 
may  be  held  liable  as  partners  to  cred- 
itors, as  in  BIgelow  v.  Gregory,  73  111.  197. 
This  liability  rests  on  the  doctrine  of  es- 
toppel. When,  however,  even  a  creditor 
has  dealt  with  the  corporation  as  such, 
partnership  liability  cannot  be  enforced, 
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even  tbooKh  tlie  corporation  bas  not  been 
legally  organized.  Tarbell  v.  Page,  24  III. 
46.  It  1m  wholly  annecesaary,  however,  In 
this  case  to  determine  when  and  under 
what  cirromBtances  third  parties  may 
proceed  against  incorporators  actiuK  un- 
der a  defective  or  Impertect  organization, 
as  individuals  or  copartners. 

In  this  case  the  complainant  shows  by 
bis  bill  that  be  was  not  only  one  of  the 
incorporators  of  the  company  be  now 
seeks  to  qnestion,  but  that  be  was,  upon 
its  complete  organization,  elected  its  sec- 
retary and  general  agent,  and  acted  as 
such  for  several  months  prior  to  his  al- 
leged disability,  during  which  time  he 
was  actively  engaged  in  assisting  to  car- 
ry on  its  corporate  business,  and  that,  up- 
on his  being  restored  to  health,  he  still 
recognized  its  corporate  existence,  and 
sought  to  be  restored  to  his  rights  there- 
in. II  the  recording  of  the  certificate  in 
question  was  essential  to  the  organiza- 
tion of  the  corporation  there  is  nothing  in 
this  bill  to  show  that  it  was  not  as'mucb 
his  duty  to  have  itdone  as  that  of  either  of 
theotherlncorporators.  We  are  unable  to 
I>erceive,  then,  upon  what  principle  he  can 
now  compel  those  who,  for  anything  ap- 
pearing in  this  bill,  honestly  supposed 
tbey  were  incorporated  during  all  the 
time  the  business  mentioned  in  the  bill 
was  being  carried  on,  to  account  to  him, 
upon  tbe  theory  that  tbey  were  his  co- 
partners. In  fact,  if  the  allegation  as  to 
his  mental  condition  at  the  time  bis  stock 
was  sold  was  omitted  from  tbe  bill,  it 
would  strike  any  one  as  too  clear  for  ar- 
gument that  he  has  failed  to  state  a  case 
entitling  him  to  equitable  relief;  and  it 
must,  we  think,  be  held  that  whether  that 
fact,  together  with  the  allegation  that  his 
stock  was  sold  without  notice,  and  be 
ousted  from  all  participation  in  the  busi- 
ness of  the  company,  would  entitle  him  to 
bis  action  for  that  alleged  wrong,  or  to 
be  restored  to  his  former  rights  as  a 
member  of  said  corporation  or  not,  no 
legal  ground  is  shown  by  this  bill  for  hold- 
ing defendants  liable  to  him  as  partners. 
There  is  nothing  in  the  case  of  Flagg  v. 
8towe,  85  HI.  166,  when  the  facts  of  that 
case  are  considered  as  they  appear  in  that 
report,  and  in  Stowe  v.  Flagg,  72  lU.  397, 
contrary  to  the  view  here  expected.  We 
have  examined  the  numerous  cases  cited 
by  counsel  for  plaintiff  in  error  a^s  giving 
support  to  the  position  that  a  coi-pora- 
tlon  defectively  organized  may  be  treated 
as  a  copartnership,  and  the  members  held 
liable  as  partners ;  but  when  it  is  borne  in 
mind  that  complainant  himself  was  a 
member  of  the  corporation  in  qnestion, 
and  in  no  sense  a  third  party,  and  that  he 
is  not  seeking  by  this  bill  to  recover  for 
anything  which  he  has  been  required  to 
pay  third  parties  lor  or  on  behalf  of  said 
corporation,  they  have  no  application. 
What  be  seeks  to  do  is  to  have  the  corpo- 
ration converted  into  a  partnership,  con- 
trary to  the  contract  of  the  parties,  simply 
because  he  and  other  Incorporators  failed 
to  perfect,  as  he  says,  the  corporation. 
He  does  not  even  show  that  he  has  been 
misled,  or  in  any  way  injured,  by  the  fail- 
ure to  have  tbe  certificate  of  complete  or- 
ganization recorded;  ndther  does  he  pre- 


tend that  the  omtsslon  of  any  of  the  in- 
corporators to  have  the  same  recorded 
was  willful,  or  in  way  designed  to  injure 
him  or  others.  We  can  find  neither  au- 
thority nor  reason  to  support  this  bill, 
and  are  clearly  of  tbe  opinion  that  the 
decree  of  the  circuit  court  is  right. 
Affirmed. 

(iJr  111.  4M> 

Bowman  v.  People  ex  rel.  Baker,  Col- 
lector. 
(Supreme  Court  of  lUinole.    Uay  9,  1891.) 
DauKqusKT  Special  AsssasmNTe — ^Notiob— Rs- 

POST  or  Ck>IXBCT01t — JUDOUBXT. 

1.  On  MarchlStua  collector  ai^inted  to  col- 
lect special  assessments  for  street  imjirovBinent 
published  notice  to  tbe  property  owners  to  pay 
the  same  within  SO  days.  On  Uaroh  ?lst  he 
served  a  written  notice  on  appellant,  requesting 
her  to  pay  before  April  1st,  and  on  March  Slst 
reported  tier  land  as  delinquent,  and  the  county 
collector  applied  for  and  obtained  a  Judgment 
directing  a  sale  of  the  land.  1  Btarr  &  C.  Ann. 
Bt.  111.  p.  601,  provides  that  the  application  for 
ludgment  onaelinquent  special  assessments  shall 
Include  such  assessments  mily  as  shall  have  lieen 
returned  as  delinquent  on  or  before  April  1st. 
Meld,  that  the  general  municipal  incorporation 
act,  art.  6,  $  87,  as  amended  by  Act  June  26, 18&5, 
(Laws  1885,  p.  68, )  providing  that  the  city  col- 
lector, receiving  a  warrant  to  collect  special  as- 
sessments, shall  immediately  give  notice  thereof, 
notifying  tho  persons  interested  to  pay  the  same 
within  SO  days,  requires  the  lapse  of  30  days 
after  date  of  notice  to  malce  the  assessment  de- 
linquent; and,  since  notice  was  given  UarchlStb, 
the  return  of  appellant's  property  as  delinquent 
on  March  Slst,  and  the  Judgment  based  thereon, 
were  premature.  Distinguishing  People  v.  Clay- 
ton, 115  nL  150,  4  N.  E.  Rep.  lOU. 

2.  Though  section  89  of  said  act  provides  that 
thecollector's  report  of  delinquent  property  shall 
be  prima  fade  evidence  that  all  the  forms  and 
requirements  of  law  in  regai-d  to  making  such 
return  have  been  compiled  with,  and  that  the 
special  assessments  mentioned  in  said  report  are 
due  and  unpaid,  it  maybe  shown  that  the  30 days 
required  by  law  to  elapse  from  the  date  of  tbs 
notice  to  pay  the  assessments  had  not  elapsed 
when  the  report  was  made,  and  that  the  assess- 
ments, though  so  reported,  were  not  in  fact  then 
delinquent. 

Appeal  from  St.  Clair  county  court; 
JouN  B.  Hay,  Judge. 

Charles  W.  Thomas,  for  appellant.  F. 
O.  Cockrell,  Corp.  Counsel,  for  appellee. 

Bakbb,  J.  Mary  A. Bowman,  tbe  appel- 
lant, is  the  owner  of  lots  1,  2,  8, 4,  5,  and 
6  of '  block  25,  and  part  lots  7,  8,  and  9  of 
block  173,  all  fronting  on  Missouri  avenue. 
In  tbe  city  of  East  St.  Louis.    In  August. 

1889,  tbe  city  council  passed  an  ordinance 
for  tbe  improvement  uf  that  street  by  spe- 
cial taxation  of  contiguous  property.  Tbe 
various  steps  provided  bylaw  were  taken. 
Tbe  assessments  were  made  upon  tbe 
contiguous  property,  and  were  confirmed 
by  tbe  county  court  on  tho  13tta  day  of 
February,  1890,  and  ordered  to  be  certified 
by  tbe  county  clerk  to  the  nttlcer  appoint- 
ed by  the  city  to  collect  tbe  same.  The 
assessments  upon  said  propert.v  of  appel- 
lant amounted  to  93,343.33.  One  Henry 
C.  Jackiesch  was  appointed  by  the  city  to 
collect  tbe  assessments.  The  appointment 
was  made  March  8, 1890,  and  the  functions 
of  the  olBcpr  appointed  w^erc,  by  tbeterma 
of  the    appointment,    to    cease   April  15, 

1890.  On  tbe  18th  day   of   March,   1890» 
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Jackleech  pabllsbed  a  notice,  bearing  date 
that  day,  to  the  owners  ol  the  property 
asueeBed,  Informing  them  that  the  special 
assensnient  had  been  confirmed,  and  that 
a  warrant  for  the  collection  of  such  as- 
seeanients  was  in  hirt  hands,  and  notifying 
all  persona  intoreeted  to  pay  the  several 
amounts  assessed  within  30  days  from 
that  date.  On  the  2]Bt  day  of  March, 
1890,  Jackiesch  served  a  written  notice  on 
appellant  that  the  assessment  roll  and 
warrant  weru  in  bis  hands  for  collection, 
which  notice  concluded  as  follows:  '**  Yon 
are  requested  to  make  payment  before 
the  1st  day  of  April.  1890."  On  the  81st 
<lay  of  March,  1800,  Jackiesch  made  a 
written  report  to  the  county  collector, 
returning  the  property  of  appellant  as  de- 
linquent. The  county  collector,  having 
received  said  report  of  delinquent  prop- 
erty, applied  for  Judgmeut  at  the  May 
term,  1890,  of  the  county  court.  The  ap- 
pellant appeared  and  filed  objections, 
which  were  overruled,  and  Judgment  was 
rendered  for  the  special  taxes,  and  the  lots 
ordered  to  be  sold  to  pay  the  same.  The 
material  question  for  adjudication  Is 
whether  or  not  tbe  application  for  Judg- 
ment was  premature.  Were  the  special 
taxes  assessed  against  the  lots  of  uppel* 
lant  legally  due  and  unpaid,  and  the  prop- 
erty delinquent,  on  the  31st  day  of  March, 
18M.  when  returned  as  delinquent,  or  on 
the  Ist  day  of  April.  1800?  It  is  provided 
in  section  156,  c.  24,  of  tbe  Statutes,  (1 
Starr  A.  C.  Ann.  St.  p.  501.)  that  "the  ap- 
plication for  Judgment  upon  delinquent 
Hpecial  assessments  in  each  year  shall  in- 
clude only  such  special  assessments  as 
Hhall  have  been  returned  as  delinquent  to 
the  county  collector  on  or  before  the  1st 
-day  of  April  in  tbe  year  in  which  such  ap- 
plication is  made. "  Section  85,  art.  9,  of 
tbe  genrrnl  uinnicipai  Incorporation  act, 
as  amended  June  26, 1885,  (Laws  1885,  p. 
<{3,)  makes  it  tbe  duty  of  the  clerk  of  tbe 
court  in  which  judgment  of  confirmation 
is  rendered  to  certify  the  assessment  roll 
«nd  Judgment  to  the  officer  of  the  city  au- 
thorized to  collect  such  special  assess- 
ments; and  section  39of  saidarticlemakes 
it' the  duty  of  such  officer  to  make  a  re- 
port in  writing  to  the  general  officer  au- 
thorized to  apply  for  judgment,  and  sell 
lauds  for  taxes  due  the  county  and  state, 
ijf  all  the  lands,  town  lots,  and  real  prop- 
erty on  which  he  shall  have  been  unable 
to  collect  special  assessments,  with  the 
amount  of  special  assessments  due  and  un- 
paid thereon,  together  with  his  warrant, 
or  with  a  brief  description  of  tbe  nature 
ot  the  warrant  or  warrants  received  by 
liim  authorizing  the  collection  thereof; 
said  report  to  be  accompanied  with  the 
oath  of  such  officer  that  the  list  is  a  cor- 
rect return  and  report  ot  the  lands,  town 
lots,  and  real  property  on  which  tlie  spe- 
cial assessments  remain  due  and  unpaid: 
that  he  is  unable  to  collect  tbe  same,  and 
that  he  has  given  the  notice  required  by 
law  that  said  warrants  had  been  received 
by  him  for  collection.  Said  section  also 
provides  that  "said  report,  when  so  made, 
Hhall  be  pn'/BA /»c/e  evidence  that  all  tbe 
forms  and  requirements  of  the  law  in  re- 
lation ix>  making  said  return  bare  been 
complied   with,  and  that  the  special  as- 


sessments mentioned  in  said  report  are 
due  and  unpaid." 

The  legal  presamption  is  that  a  public 
otdcKt  will  perform  his  duty,  and  when  the 
legislature  provided  that  the  application 
for  judgment  shall  include  only  such  spe- 
cial assessments  as  shall  have  been  re- 
turned as  deltnqnent,  on  or  before  the  1st 
day  of  April  in  the  year  in  which  the  ap- 
plication is  made,  it  was  assumed  that 
no  city  collector  would,  on  or  before  the 
date  fixed,  return  as  delinquent  any  lands, 
town  lots,  or  real  estate  which  were  not 
In  fact  delinquent,  and  upon  which  the 
special  assessments  were  not  due  and  un- 
paid. Without  the  taxes  are  due  and  un- 
paid, and  unless  there  is  an  actual  delin- 
quency, there  can,  io  the  nature  ot  legal 
proceedings,  be  no  legal  right  to  apply  for 
a  Judgment.  Sotne  true  Intentand  mean- 
ing of  the  statute  is  that  the  special  as- 
sessnients  must  be  due  and  unpaid,  and 
tbe  real  estate  In  fact  delinquent,  on  or 
before  the  Ist  day  of  April  in  tbe  year  in 
which  the  application  is  made.  Jn  tbe 
case  at  bar,  the  report  of  the  city  collector 
is  prima  facie  evidence  that  the  special 
assessments  mentioned  therein  were  due' 
and  unpaid  at  the  date  of  said  report,  but 
the  use,  in  the  statute,  of  the  expression 
"piiiOH  facie  evidence"  indicates,  ex  rl  ter- 
mini, that  the  question  of  the  existence  of 
an  actual  delinquency  is  a  matter  open  for 

g roofs,  and  that  theprfmaAic/ecase  made 
y  the  report  may  be  overthrown  by  ev- 
idence to  the  contrary.  Section  87,  art. 
9,  of  the  incorporation  act,  as  amended 
June  26.  1885,  (Laws  1885,  p.  63,)  provides 
that  the  city  collector  receiving  a  warrant 
to  collect  special  assessments  shall  imme- 
diately give  notice  thereof  by  publishing  a 
notice  in  one  or  more  newspapers  in  the 
city,  if  such  newspaper  is  there,  and,  if 
tbe;-e  is  no  such  newnpaper,  then  by  post- 
ing four  copies  thereof  in  public  places 
along  tbe  line  ot  tbe  proposed  improve- 
ments, bald  section  also  gives  the  form 
ot  tbe  notices  to  be  given,  and  provides 
that  tbe  notices  are  to  be  "snbstantiaily  " 
in  that  form.  The  concluding  provision 
in  said  form  is  this:  "All  iiersons  interest- 
ed are  hereby  notified  to  call  and  pay  the 
amounts  assessed,  at  tbe  collector's  office, 
(here  insert  location  of  office,)  within 
thirty  days  from  tbe  date  hereof.    Dated 

this day  of ,  A.  D.  18—."  The 

words,  "within  thirty  days  from  the  date 
bereofj^are  an  Important  and  essential 
part  of  the  required  notice.  They  could 
not  bH  wholly  omitted  from  tbe  notice 
given,  or  "ten,"  "twenty,"  or  "twenty- 
nine"  substituted  therein  for  the  word 
"thirty,"  and  such  notice  yet  be  "substan- 
tlally''in  the  form  given  by  the  statute. 
The  insertion  of  said  words  in  tbe  notice 
is  a  plain  indication  ot  the  legislative  in- 
tention that  all  property  owners  and  per- 
sons interested  shall  ha  veSO  days  from  the 
date  of  the  notice  within  which  to  pay 
special  assessments  upon  their  property 
before  such  assessments  can  legall3'  be  re- 
garded ns  due,  unpaid,  and  delinquent.  II 
the  legislature  had  not  regarded  the  num- 
ber of  days'  notice  to  be  given  as  a  mat- 
ter of  substance,  it  must  be  presumed  that 
they  would  have  left  a  t>lank  to  be  filled 
as  tbe  will  of  tbe  loeal  authorities  die- 
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tated  in  the  place  where  the  word  "thirty" 
is  found. 

It  l8  claimed  by  appellee  that  In  People 
V.  Clayton,  115  111.  150,  4  N.  E.  Rep.  193,  a 
question  wae  passed  npon  which  Is  iden- 
tical In  principle  with  the  one  involved  In 
this  case.  We  do  not  ao  understand  that 
case.  There  the  Htigution  was  In  respect 
to  an  assessment  In  a  drainage  district  for 
drainage  purposes;  and  the  drainage  act 
under  whicb  the  drainage  district  was  or- 
ganized expressly  provided  that  "the 
whole  amount  of  such  assessment  shall  be 
payable  immediately  upon  such  confirma- 
tion;"  and  also  provided  that  the  cortlfled 
list  of  dellnquentlands  upon  which  the  as- 
sessment remained  unpaid  "shall  be  by 
him  or  them,  on  or  before  the  10th  day  of 
March  next  after  the  same  sbHll  have  be- 
come payable,  returned  to  the  county  col- 
lector." The  decision  made  was  based 
upon  the  provisions  of  the  statute  then 
under  consideration.  There  are  no  such 
provisions  In  the  act  now  In  questlun. 
The  reasoning  in  that  case  seems  to  sus- 
tain the  view  we  have  taken  In  thiH  ense. 
It  was  there  said  that  the  "imtilicacion 
from  the  notice  was  that  the  assessment 
Is  to  be  held  payable  at  the  time  fixed  in 
the  notice;"  and  further  said  that  certain 
provisions  of  that  statute  In  respect  to 
notice  "might  rather  seem  to  imply,  as 
contended,  that  the  assessment  was  nux 
payable  until  the  expiration  of  the  time 
fixed  in  the  drainage  commissioner's  no- 
tice; that  the  assessment  did  not,  until 
that  time,  become  delinquent;  and  that 
the  drainage  commissioner  was  not  to  re- 
turn the  delinquent  list  of  the  lands  to  the 
county  collector  until  after  such  time." 
But  these  considerations  were  disposed  of 
with  the  remark,  "the  statute,  in  terms, 
makes  it  [the  assessment]  payable  imme- 
diately upon  its  confirmation ; "  and  tbe 
further  remark,  that  "the  requirement  of 
tbe  section  is  not  that  the  return  shall  be 
on  or  before  the  10th  day  of  March  next 
after  tbe  day  named  in  the  notice  for  pay- 
ment of  the  assessment,  but  next  after  the 
assessment  shall  have  become  payable. " 
-  Section  36  of  article  9  of  tbe  general  In- 
corporation act  for  cities  and. villages 
makes  it  the  duty  of  the  local  collector  to 
personally,  or  by  written  or  printed  no- 
tice, inform  all  persons,  resident  within 
the  corporation,  whose  names  appear 
upon  the  assessment  roll,  or  the  occupants 
of  tbe  property  assessed,  of  the  assess- 
ment, and  request  payment  of  the  same; 
and  imposes  a  penalty  of  f  10  upon  any 
such  assessor,  failing  so  to  do,  for  every 
such  omission.  The  imposition  of  this 
duty,  and  the  enforcement  of  it  by  a  fine 
for  its  omission,  are  indications  that  In 
tbe  legislative  contemplation  It  is  a  mat- 
ter of  importance  that  notice  of  special  as- 
sessments aud  special  taxes  Imposed  by 
city  and  village  authorities  should  be 
given  the  owners  of  property,  and  they 
afforded  ample  opportunity  to  pay  the 
same  without  legal  proceedings  in  court 
for  their  eollpctlon.  Said  section  further 
provides  that  "the  validity  of  the  special 
assessment,  or  the  right  to  apply  for  and 
obtain  judgment  for  any  such  special  as- 
eessment,  shall  not  be  affected  by  such 
omisaion."  This  latterclauaemanifestathe 


intention  of  the  legislature  that  a  failure 
to  give  tbe  notice  provided  for  in  this  sec- 
tion 38  shall  not  affect  the  right  to  apply 
for  and  obtain  judgment  for  a  special  as- 
sessment. There  is  no  such  clause  or 
qualification  in  pection  87,  or  in  resftect  to 
the  notice  by  publication  in  a  newspaper, 
or  by  posting,  provided  for  therein. 
From  the  statement  in  the  statute  that 
tbe  omission  of  personal  demand  and  no- 
tice shall  not  affect  the  right  to  apply  for 
and  obtain  Judgment, astrongimpllcatlon 
arises  that  a  failure  to  give  notice  by  pub- 
lication or  posting  to  all  persons  interest- 
ed, as  required  by  the  statute,  will  affect 
tbe  right  to  apply  for  and  obtain  Judg- 
ment. It  must  be  regarded  that  if  it  had 
been  tbe  legislative  Intention  that  the 
public  notice,  and  the  opportunity  ther©. 
under  to  pny  to  the  local  collector,  at  any 
time  within  30  days  after  the  date  of  such 
notice,  the  special  assessments  or  special 
taxes,  before  the  Harae  should  be  legally 
due,  unpaid,  and  delinquent,  was  no  more 
essential  to  an  application  for  judgment 
than  the  personal  notice,  then  such  Inten- 
tion would  have  been  expressed  In  the 
statute.  In  our  opinion,  the  statute 
makes  the  delinquency  on  or  before  the  Ist 
day  of  April,  in  the  year  in  which  the  ap- 
plication for  judgment  is  made,  a  jurisdic- 
tional fact.  Without  actual  delinquency, 
then,  there  is  no  right  in  the  county  col- 
lector to  apply  for  and  obtain  judgment. 
In  the  case  before  us  the  30  days'  no- 
tice provided  for  In  the  statute,  and  given 
by  the  city  collector,  was  published  and 
dated  on  March  13, 1S90,  and  gave  proper- 
ty owners  until  after  April  12,  1890,  in 
which  to  pay  the  assessments.  The  as- 
sessments here  involved  were  not  due,  un- 
paid, and  delinquent,  and  the  property  of 
appellant  was  not  delinquent,  until  aft^r 
the  .SO  days  from  thedateof  the  notice  had 
expired.  On  March  31,  1890,  there  was  no 
delinquency,  and  the  report  of  delinquency 
was  Improperly  made  by  the  city  collect- 
or. On  April  1, 1891,  there  was  no  delin- 
quency, and  the  count.v  collector  had  no 
right  to  apply  for  and  obtain  judgment 
when  he  did.  Reference  is  made  to  8>%tlon 
101  of  the  general  revenue  law.  Said  sec- 
tion seems  to  us  to  have  no  application  to 
the  present  controversy.  No  claim  is 
made  that  the  special  assesHment^  npon 
tht  property  of  appellant  are  not  valid. 
The  only  point  raised  or  passed  upon  Is 
that  the  application  for  judgment  was 
]>remature.  For  the  reasons  stated  here- 
in, the  judgment  rendered  against  tbe 
above-mentioned  lots  and  real  estate  of 
appellant  is  reversed.  As  the  ground  of 
reversal  is  that  the  application  for  judg- 
ment was  premature,  and  there  must  nec- 
essarily be  a  new  application  made,  there 
is  no  occasion  for  an  order  of  remand- 
men  t.    Reversed. 


BovuAR  V.  Peopls  ex  rel.  Baxsr,  C!ollectar. 
(Supreme  Cot«rt  qf  iUtnois.    May  9, 1891. ) 

Appeal  from  St.  Glair  coun^  court;  John  B. 
Hit,  Judge. 

Charles  W.  ThomoB,  for  appellant.  F.  <7.  Co«h- 
rell,  Corp.  Counsel,  for  appellee. 

Pbr  Cdsiah.  The  question  raised  in  this  cas« 
is  identical  with  that  decided  in  Ku.  IS  of  the 
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same  docket,  (ante,  598,)  and  the  parties  to  the 
two  cases  are  the  same.  The  only  dlfFeren(»  is 
that  other  lots  and  real  estate  of  appellant  are 
here  inrolved.  For  the  reasons  stated  in  the 
opinion  filed  in  said  No.  18  the  Jadgment  in  this 
case  is  reversed. 


MoLbah  v.  Pkopix  ex  rel.  Bakbk,  Collector. 
{Stipreme  Cawrt  of  Illinois.    May  9, 1891.) 

Appeal  from  St.  Clair  county  court;  John  B. 
Hat,  Judge. 

Charles  W.  Thomas,  for  appellant  F.  O.  Coch- 
reU,  Ccnrp.  Counsel,  lor  appellee. 

Per  Curiam.  The  question  involved  in  this 
suit  is  the  same  as  that  decided  in  Botvman  v. 
People,  ante,  598,  (No.  18  of  the  same  docket ) 
For  the  reasons  stated  in  the  opinion  filed  in  that 
case  the  Judgment  herein  is  reversed. 


HoIiBAic  V.  People  ex  reU  Baxxb,  Collector. 
(iSfupreme  Court  of  Illinois.    May  9,  1891.) 

Appeal  from  St  Clair  count?  court;  John  B. 
Hat,  Judge. 

Charles  W.  Thomas,  for  appellant  F.  O. 
CoekreiU,  Corp.  Counsel,  for  appellee. 

Per  Curiam.  The  only  question  at  Issue  In 
this  case  is  that  which  was  decided  by  this  court 
in  the  case  of  Bowman  v.  People,  ante,  698,  (No. 
IS  of  the  same  docket.)  The  judgment  herein  is 
reversed  for  the  reasons  stated  in  the  opinion  filed 
ia  the  case  above  mentioned. 


(137  111.  MS) 

Chicago,  P.  &  St.  L.  Rt.  Co.  v.  Blume. 

(Supretne  Count  of  lUAmois.    May  9,  1891.) 

RAII.ROAD  Companies  —  Condemnation  of  Pri- 
vate Phopkrtt  —  Damaoes  —  Evidence  —  iH- 

STRUCTIONa. 

1.  Where  the  question  put  to  a  witness  was 
unobjectionable,  the  opposite  party  cannot  com- 
plain of  the  answer,  unless  he  moved  to  exclude 
it  or  asked  an  instruction  that  the  Jury  should 
disregard  it 

2.  Where,  in  condemning  land  for  a  railroad 
right  of  way,  the  court  instructs  that,  in  assess- 
ing damages,  defendant  was  not  to  he  allowed 
anything  for  possible  damage  to  stock  from  the 
nae  of  the  right  of  way,  eto.,  a  reference  bv  de- 
fendant's witnesses  to  danger  to  stock,  in  giving 
their  reasons  for  placing  the  damages  for  taking 
the  land  at  a  certain  figure,  is  harmless  error. 

3.  The  Jury  may  consider  not  only  the  value 
of  the  land  taken,  but  also  whether  the  land  not 
taken  is  left  in  a  worse  shape  for  cultivation  or 
pasturage,  whether  it  is  more  dangerous  for  use, 
whether  there  -is  danger  of  fire  from  passing  en- 
gines, ana  all  other  fnconvenienoe,  the  property 
may  sustain  in  its  use,  for  the  future,  as  well 
■s  the  present 

Appeal  rrom  circuit  court,  Madtson 
county;  W. H.  Snydkr,  Judge. 

Morrinon  #  Wbitloek  and  Dale  <ft  Brad- 
Bbaw,  for  appellant.  Krome  &  Hadley, 
for  appellee. 

Maokudkb,  J.  Thla  lu  a  proceeding  be- 
gun by  the  appellant  company  In  the  cir- 
cuit court  of  MadiBon  county  on  October 
S,  1889,  for  the  condemnation  of  a  strip  of 
land,  60  feet  wide,  running  through  appel- 
lee's farm.  The  appellee  filed  a  cross-pe- 
tition tor  damages  to  the  contiguous 
land  not  taken.  Verdict  and  judgment  in 
the  trial  court  were  in  favnr  of  defendant 
below  for  $265.06  for  the  land  talten,  and 
fl,472  for  the  land  not  taken. 

Appellant  objects  to  the  answer  ot  one 
of  defendant's  witnesses  as  being  Improp- 


er. The  question  in  reply  to  which  the 
answer  was  given  was  perfectly  proper 
and  unobjectionable.  In  such  case  the 
party  claiming  to  be  injured  by  the  ob- 
jectionable evidence  should  move  to  ex- 
clude It,  or  ask  an  instruction  directing 
the  jury  to  disregard  It.  Wickenkamp  v. 
Wickeukamp,  77  HI.  92.  As  the  petitioner 
below  made  no  such  motion,  nor  asked 
any  such  instruction,  it  cannot  complain. 
Appellant  complains  that  some  of  the 
witnesses  of  the  defendant  referred  to 
"danger  to  stock,"  etc.,  in  giving  their 
reasons  for  placing  the  damage(>  to  the 
lands  not  taken  at  certain  figures.  No 
questions  were  asked  by  che  defendant 
below  upon  this  point,  and  the  petitioner 
made  no  motion  to  exclude  the  evidence. 
The  court  instructed  the  jury,  at  there- 
quest  of  the  petitioner,  that  they  were 
"not  authorized  bylaw  to  allow  any- 
thing by  their  verdict  by  reason  of  any 
supposed  damage  to  stock  from  the  use  ot 
said  right  of  way  for  railroad  purposes, 
nor  for  »  »  •  the  damage  to  stock  by 
reason  of  the  taking  and  subsequent  us- 
ing of  said  right  of  way;"  and  "that  the 
damages  contemplated  to  be  paid  for  In- 
jury to  contiguous  land,  not  taken,  are 
such,  and  only  such,  as  are  the  direct  re- 
sults ot  the  taking  of  the  right  of  way ; 
that  such  damages,  to  be  legitimately  al- 
lowed, must  be  direct  and  proximate,  and 
not  remote  and  possible  only. "  In  view 
ot  the  instructions  thus  given,  the  peti- 
tioner could  not  have  been  Injured  by  the 
testimony  complained  of. 

The  appellant  assigns,  as  follows,  that 
the  court  below  gave  tor  the  defendant 
the  following  Instruction:  "The  court 
instructs  the  jury  that  the  law  is  that, 
when  a  railroad  condemns  land  tor  right 
ot  way,  the  jury,  in  assessing  damages  to 
the  owner,  may  take  into  consideration 
not  (miy  the  value  ot  the  land  taken,  but 
all  the  facts  which  contribute  to  produce 
the  damages  to  that  not  taken,  as  that 
the  farm  Is  put  in  a  worse  shape  tor  culti- 
vation or  pasturage;  that  some  portion 
ot  it  is  more  dangerous  for  use;  that  there 
is  danger  of  Qre  from  passing  engines; 
and.  all  other  actual  inconvenience  and 
damages  ttie  property  may  sustain  in  its 
use,  not  only  for  the  present,  but  the  tu  t- 
ore. "  This  Instruction  is  sustained  by 
the  views  ot  this  court  as  expressed  in 
Railroad  Co.  v.  Henry,  79  lU.  290;  Lake 
Shore  &  M.  S.  Ry.  Co.  v.  Chicago  &  W.  I. 
R,  Co.,  100  111.  21;  and  Railway  Co.  v. 
Smith,  111  111.363. 

App««Ilant  also  complains  ot  certain  re- 
marks, made  by  the  court  when  passing 
upon  objections  to  evidence  raised  during 
the  progress  of  the  trial.  After  a  careful 
examination  ot  the  remarks  complained 
of,  we  are  ot  the  opinion  that  they  did 
not  prejudice  the  cause  of  the  petitioner, 
whether  all  of  them  were  entirely  proper 
or  not.  They  come  under  a  class  of  re- 
marks, referred  to  In  Beasley  v.  People,  89 
III.  671,  which,  though  "not  always  accu- 
rate expressions  ot  the  law, "in  view  ot 
the  fact  that  they  are  made  in  the  decision 
ot  questions  that  are  "pressed  upon  the 
attention  of  the  court  when  there  Is  no 
opportunity  tor  reflection,  "do  not  consti- 
tute "error  of  sufficient  gravity  to  be  the 
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Kround  ot  reversal,  when  no  other  error 
intei'veneu. "  The  judgrment  of  the  circuit 
cuart  Is  affirmed. 


(UT  ni.  680) 

People,  to  Use  of  Morkdock  &  Ivy  Land- 
ing Drainage  Dibt.  No.  1,  v.  Henckleb 
et  al. 
(Supreme  Court  cf  HUnois.    May  9, 1891.) 

Taxation  —  Certifioatb  or  Clbsk  —  BcBAin. — 

FOHBCLOSDBE   OV  LiBN— BiLL  OF  EXOBPTIONS. 

1.  A  bill  of  exceptions  reciting  that "  the  plain- 
tiff, to  maintain  the  issues  on  his  part,  gave  the 
following  evidence, "  and  concluding  with  a  re- 
cital that  the  foregoing  was  all  the  "testimony" 
adduced  by  either  party  on  said  trial,  sufficiently 
shows  that  it  contains  all  the  "evidence. " 

8.  The  county  court  act  of  Illinois,  providing 
for  enforcing  a  hen  on  lands  forfeited  to  the  state 
for  non-payment  of  taxes,  special  assessments, 
eta,  requires  that  (section  1)  the  county  court 
shall  have  a  seal ;  that  (section  183)  a  book  shall 
be  kept  to  be  known  as  the  "Judgment,  Sale,  Re- 
demption, and  Forfeiture  Record ; "  that  (section 
191)  judgment  and  order  of  sale  shall  be  entered 
therein :  and  (section  194)  that  the  clerk  sbttll 
make  a  certificate,  to  be  entered  on  said  record 
following  the  order  of  the  court,  that  such  record 
Is  correct,  and  that  Judgment  was  rendered  on 
'  the  property  therein  mentioned  for  the  taxes,  etc., 
"  which  certificate  shall  be  attested  by  the  derk 
under  seal  of  the  court,  and  shall  be  the  process 
tmder  which  all  real  property,  or  interest  there- 
in, shall  be  sold  for  taxes,  special  assessments, " 
etc.  Held,  that  where  the  clerk  makes  a  scrawl 
to  the  certificate,  instead  of  attaching  the  seal  of 
the  coturt,  no  forfeiture  to  the  state  occurs,  and 
snifcannot  be  maintained  to  foreclose  the  Uen 
for  special  assessments. 

Appeal  from  circait  oonrt,  Monroe 
connty;  W.  H.  Snyder,  Judge. 

E.  P.  Slate,  for  ap])ellant.  Cbaa.  Morri- 
son and  Wm.  Winkelmaa,  for  appellees. 

Baker,  J.  The  Moredock  &  Ivy-Land- 
Ing  Drainage  District  No.  1,  in  Monroe 
county.  III.,  was  organized  under  what  is 
commonly  known  as  the  "Levee  Act,"  ap- 
proved and  in  force  May  29, 1S79.  Laws 
1879,  p.  120.  In  Oaiien  v.  Drainage  Dist., 
181  III.  440, 23  N.  E.  Rep. 633.  we  held  that  a 
drainage  district  formed  under  said  levee 
act  may,  in  the  name  of  the  people  of  the 
state,  foreclose  its  lien  on  lands  for  delin- 
quent special  assessments,  by  bin  in  equity 
filed  under  the  pfovlsions  of  section  253  of 
the  revenue  act.  This  suit  was  a  bill  of 
complaint  exhibited  by  ai)pellant  ogainHt 
appellees,  ander  said  section,  for  the  pur- 
pose of  foreclosing  a  lieu  on  a  tractor  land 
containing  160  acres,  situate  in  said  drain- 
age district,  for  InBtallments  of  a  special 
assessment  on  said  land,  tor  the  years  1884, 
18A5.  and  1886,  and  for  repair  taxes  assessed 
for  the  years  1885  and  1886:  said  install- 
ments and  repair  taxes  amounting  in  the 
aggregate  tr>  f  366.54.  The  result  of  a  hear- 
ing In  the  circuit  court  wasthat  the  issues 
were  found  for  the  defendants,  and  the 
bill  dismissed,  at  the  cost  of  the  drainage 
district. 

It  is  urged  by  appellees  that  the  certifi- 
cate of  evidence  does  not  purport  to  con- 
tain all  the  evidence,  and  that,  therefore, 
this  court  will  not  review  the  findings  of 
the  court  below.  In  the  concluding  part 
of  suid  certlllcate  is  found  this  language: 
"And  the  foregoing  was  all  the  testimony 
adduced  by  either  party  on  said  trial. " 


The  point  Insisted  upon  Is  that  the  word 
"evidence"  is  a  generic  term,  and  Includes 
every  specieH  of  evidence,  while  "testi- 
mony "  is  the  statement  or  declaration  of 
a  witness,  and  merely  a  species  or  class  of 
evidence;  and  that,  therefore,  from  the 
statement,  "the  foregoing  was  all  the  tes- 
timony," It  cannot  bo  concluded  that 
there  was  other  evidence  heard  which  did 
not  fall  in  the  category  of  testimony.  It 
would  have  been  more  strictly  accurate  to 
have  nsed  the  word  "evidence"  in  the  cer- 
tificate, Instead  of  the  word  "testimony." 
But  while  it  should  appear  that  all  theevi- 
dence  given  on  the  trial  below  Is  preserved 
for  consideration,  yet  the  rule  is  that  it  Is 
immaterial  whether  that  fact  ajipears 
from  an  express  averment  to  that  effect  in 
the  certificate  or  bill  of  exceptions,  or  is 
rendered  manliest  by  such  certificate  or 
bill  of  exceptions  In  some  other  way. 
Btlckney  v.  Cassell,  1  Oilman,  418;  Buck- 
master  V.  Cool,  12  III.  74:  Keed  v.  Bradley, 
17  111.  821;  Harris  v.  Miner,  28  111.  135; 
Bank  v.  Rushmore,  Id.  463.  Here  the.  cer- 
tificate of  evidence  starts  out  by  stating 
that  "the  plaintiff,  to  maintain  the  Issuer 
on  its  part,  gave  the  following  evi- 
dence;" and  it  concluded  with  the  words, 
"and  the  foregoing  was  all  the  testimony 
adduced  by  either  party  on  said  trial." 
It  Is  manifest,  from  the  context,  that  the 
word  "testimony,"  found  In  the  conclud- 
ing part  of  the  certificate.  Is  used  therein 
as  synonymoas  with  the  word  "evidence, " 
found  in  the  Introductory  part.  The  con- 
tention that  the  certificate  does  not  pur* 
port  to  contain  all  the  evidence  heard,  is 
not  well  founded. 

In  the  view  we  feel  compelled  to  take  of 
the  case,  it  is  only  necessary  to  refer  to 
one  other  matter.  The  claim  was  made 
by  appellees  In  their  answer,  and  insisted 
upon  at  the  hearing,  that  the  land  de- 
scribed In  the  bill  of  complaint  was  not  le- 
gally forfeited  to  the  state.  The  first  sec- 
tion of  the  connty  court  act  expressly  pro- 
vides that  the  county  court  of  each  of  the 
counties  of  the  state  shall  have  a  seal.  It 
Is  admitted  by  appellant,  and  also  shown 
by  the  evidence,  that  the  county  court  of 
Monroe  county  uow  has,  and  on  the  lltb 
day  of  July,  1S87,  the  date  of  the  supposed 
forfeiture,  and  for  many  years  prior  there- 
to, bad,  a  seal.  Station  188  makes  provis- 
ion for  a  book  to  be  known  as  the  "Tax, 
Judgment,  Sale,  Redemption,  and  Forfeit- 
ure Record."  Section  191  makes  provision' 
for  the  entry  of  a  Judgment  and  order  of 
sale:  and  section  194  provides  that  th» 
county  clerk  "shall  make  a  certificate,  to 
be  entered  on  said  record,  following  the 
order  of  court,  that  such  record  is  cor- 
rect, and  that  Judgment  was  rendered  up- 
on the  property  therein  mentioned  for  the 
taxes,  interest,  and  costs  due  thereon, 
which  certificate  shall  be  attested  by  the 
clerk  under  seal  of  the  court,  and  shall 
be  the  process  on  which  all  real  property, 
or  any  Interest  therein,  shall  be  sold  for 
taxes,  special  assessments,  interest,  and 
costs  due  thereon;"  and  gives  a  form,  in 
substance,  for  such  certificate. 

it  Is  admitted  by  appellant  that  the  seal 
of  the  county  court  was  not  attached  to 
the  clerk's  certificate  to  the  judgment  rec 
ord  in  evidence  in  this  case,  but  that  the 
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clerk  affixed  thereto  a  scrawl  by  way  of 
seal.  The  contention  aeeme  to  be  that  no 
seal  la  reqnlred  to  the  uertlflcate.  But  this 
cannot  be,  for  the  mandate  of  the  statute 
that  the  certificate  "shall  be  attested  an> 
'der  a  seal  of  the  court  "cannot  be  Ignored. 
Nor  can  the  clerk  substitute  upon  the 
process  of  tbe  conrt  his  own  private 
scrawl  for  the  official  seal  of  the  court. 
Where  the  law  expressly  directs  that 
process  shall  be  in  a  specified  form,  and  is- 
sued in  a  particular  manner,  such  a  pro> 
vision  is  mandatory :  and  a  failure  on  the 
part  of  the  official  whose  duty  It  Is  to  is- 
sae  it,  tu  comply  with  the  law  in  that  re- 
spect, will  render  such  process  void.  Sid- 
well  ▼.  Schamacber,  99  111.  426.  Where  the 
process  Is  Toid,  there  is  no  precept  at  the 
time  of  the  sate,  and  tbe  collector  has  no 
authority  to  make  the  sale,  and  his  act  is 
a  nalllty,  and  no  right  can  be  based  there- 
on. Eagan  v.  Connelly,  107  111.  458.  In 
Oeden  ▼.  Bemis,  125  111.  105,  17  N.  E. 
Rep.  56,  the  clerk's  certificate  to  tbe  record 
was  wanting^)  and  this  conrt  said:  "This 
was  a  fatal  defect,  for  it  Is  tbe  cer tided 
record  that  constitutes  the  process,  which 
is  Indispensable  to  a  valid  sale. "  It  Is  on- 
ly by  virtue  of  section  253  of  the  revenue 
act  tbat  a  bill  in  equity!snch  as  that  under 
consideration  can  be  filed ;  and  that  sec- 
tion makes  provision  for  a  remedy  lu  equi- 
ty only  "  whenevertazes  for  two  or  more 
years,  upon  tbe  same  description  of  prop- 
erty, shall  have  been  forfeited  to  the 
state."    It  is   a   condition  precedent  to 

Sroceedlngs  in  equity  to  foreclose  a  tax 
en  or  special  assessment  lien  on  real 
property  that  such  property  should  have 
been  forfeited  to  the  state  for  the  taxes  of 
two  or  more  years.  To  constitute  a  valid 
forfeiture,  all  of  the  steps  provided  by  the 
statute  must  have  been  substanUally 
compiled  with.  To  create  a  forfeiture, 
there  must  have  been  a  Judgment,  a  pro- 
cess In  substantial  conformity  with  the 
requirements  of  the  statute  authorizing 
the  sale  of  the  property,  an  offer  of  the 
property  for  sale,  and  a  failure  to  sell  for 
want  of  bidders.  Scott  v.  People,  2  111. 
App.  642;  Vettery.  People,  8  111.  App.  885; 
Smith  ▼.  People,  Id.  880.  We  concur  in 
the  view  expressed  in  the  latter  case,  that 
the  process  for  sale  required  by  section 
194  of  tbe  revenue  act  is  as  essential  to  a 
Tttlid  forfeiture  for  want  of  bidders  as  to 
a  valid  sale,  and  that  the  absence  of  such 
essential  requisite  renders  Invalid  either  a 
sale  or  a  forfeiture.  There  having  been  no 
legal  and  valid  forfeiture  to  the  state,  up- ' 
on  wbieh  to  base  a  bill  in  equity  to  fore- 
close the  special  assessment  lien,  the  de- 
cree of  the  circuit  court  dismissing  tbe  bill 
of  appellants  is  affirmed. 


(US  III.  U) 


Mann  v.  Edwards. 


{Suipreme  Court  oj  IlXinoit.    Hay  9, 1891.) 

RiS  AlMtmiOATA— FLaiDINO — Varianci. 
Where  a  plea  of  rea  aSiudicaiA  alleges  tbat 
dafendaDt,  impleaded  by  plaintiS  in  a  former  suit 
tit  the  same  causes  of  action,  recovered  verdict 
and  judgment  against  plaintlfl  for  costs,  and  the 
record  shows  that  th«  verdict  and  judgment  were 
in  favor  of  defeadant  and  another,  the  variance 
between  tbe  plea  and  the  proof  renders  the  record 
Inadmiaslble. 


Appeal  from  appellate  court,  fourth  dis- 
trict. 

Warder  A  VIemena,  for  appellant.  J.  M. 
Washbam  and  F.  M.  Yonngblood,  for  ap- 
pellee. 

Maokodkr,  J.  This  Is  an  action  of  a«> 
Bumpait  begun  on  September  27, 1887,  in 
the  circuit  court  of  Williamson  county,  by 
the  appellant.  Mann,  against  the  appellee, 
Jndah  E.  Edwards,  upon  a  written  con- 
tract, dated  April  14,  1882,  executed  by 
said  Mann,  as  party  of  the  first  part,  and 
the  said  Judah  E.  Edwards  and  one  John 
D.  Edwards,  as  parlies  of  tbesecond  part, 
by  which  Mann  sold  to  said  Judah  E.  and 
John  D.  Edwards  bis  one-third  Interest  in 
a  certain  woolen  and  flouring  milt,  upon 
certain  terms  and  conditions  specified  in 
the  contract.  The  defendant  below, 
Judah  E.  Edwards,  filed  two  pleas  to  tbe 
declaration,— one  a  plea  of  aoa-ussumpalt, 
sworn  to,  and  the  other  a  special  plea  of 
former  adjudication.  The  latter  plea 
sets  out  tbat  at  the  November  term,  A. 

D.  1884,  of  the  Williamson  county  circuit 
conrt,  the  plaintiff,  Mann,  Impleaded  the 
defendant,  Judah  E.  Edwards,  for  the 
same  causes  of  action  set  forth  in  the 
declaration  in  this  suit;  and  that  upon 
the  trial  of  said  former  suit  at  said  No- 
vember term,  1884,  the  defendant,  Judah 

E.  Edwards, recovered  ajudgmentagainst 
the  plalntiir,  Andrew  J.  Mann,  for  her 
costs,  etc.,  which  said  judsment  still  re- 
mains of  record,  etc.  Issues  were  formed 
upon  the  two  pleas,  and  these  issues  were 
by  agrreement  submitted  to  the  court  for 
trial,  without  a  Jury,  at  the  April  term, 
1889.  The  court  below  found  for  tbe  de- 
fendant, and  rendered  Judgment  for  the 
defendant  against  the  plaintiff  for  the 
costs  of  the  salt,  to  which  plaintiff  except- 
ed. The  Judgment  of  tbe  circuit  court  has 
been  affirmed  by  the  appellate  court,  and 
the  Judgment  of  the  latter  court  is  brought 
here  for  review  by  appeal.  Upon  the  trial 
in  the  court  below,  tbe  defendant  offered 
in  evidence,  in  support  of  hi>r  special  plea, 
tbe  declaration,  plea,  and  issue  thereon, 
and  verdict  and  Judgment  of  tbe  William-' 
son  county  circuit  court  at  the  November 
term,  A.  D.  1884,  in  a  suit  wherein  Andrew 
J.  ^Mann  was  plaintiff,  and  Judah  E. 
Edwards  and  John  D.  Edwards  were  de- 
fendants. Plaintiff  objected,  on  tbe  ground 
that  there  was  a  variance  between  the 
offered  evidence  and  the  plea  of  tbe  defend- 
ant, but  the  court  overruled  tbe  objection, 
and  admitted  said  pleadings,  verdict,  and 
judgment,  to  which  action  of  thecourt  tbe 
plaintiff  excepted.  One  of  the  errors  here 
assigned  Is  that  the  circuit  court  erred  in 
holding  the  record  of  the  Judgment  and 
proceedings  at  the  November  term,  1884, 
of  said  circuit  court,  between  Mann, plain- 
tiff, and  Judah  E.  Edwards  and  John  D. 
Edwards,  defendants,  to  be  competent 
evidence,  under  the  plea  of  the  defendant 
Judah  E.  Edwards  that  there  had  been  a 
former  adjudication  between  Mann,  plain- 
tllf.  and  Judah  E.  Edwards  defendant. 
We  think  that  this  error  is  well  aasigned. 
There  was  a  manifest  variance  between 
the  plea  and  tbe  proof.  The  plea  set  up, 
as  a  former  adjudication,  a  judgment  in 
favor  of  Judah  £.  Edwards  against  tbe 
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plaintltr  Mann,  while  the  verdictand  ]udg' 
nient  admitted  in  evidence  were  In  favor 
ofJudah  E.  Edwards  and  John  D.  Ed- 
wards against  the  plaintiff,  Mann.  Smith 
V.  Smith,  17  111.  482;  Spangler  ▼.  Pugh,  21 
111.  85.  For  the  error  ihus  indicated  the 
Judgmenta  ot  the  appellate  and  elrcnit 
courts  are  reversed,  and  the  caase  Is  re- 
manded  to  the  circuit  court. 


(137  111.  zm 


Stock  v.  Stoltz. 


(Supreme  Court  of  Illinois.    May  0,  1891.) 
Pbbsoxb  is  Looo  Pabbntis— Xiabilitt  fob  Bbbt* 

lOBS. 

Where  a  child  remains  with  one  standing 
in  loco  parenti*,  after  having  reached  the  age  ox 
majority,  in  the  same  apparent  relation  as  when 
a  minor,  the  presumption  is  that  the  parties  do 
not  contemplate  payment  of  wages  for  services 
rendered;  but,  where  there  was  an  agreement  to 
pay  the  child  a  certain  amount  on  her  marriage, 
a  recovery  may  he  had  therefor. 

Appeal  from  appellate  court,  fourth  dis- 
trict. 

Alex.  Flannlgen  and  B.  H.  Caoby,  for  ap- 
pellant. L.  H.  Bite  and  J.  M.  Freels;  for 
appellee. 

Maorttder,  J.    This  la  an  action  of  aa- 

suwpsit,  brought  by  appellee  against  the 
appellant  in  the  circuit  court  of  St.  Clair 
county.  The  declaration  contains  the 
common  counts  for  labor  and  services  and 
account  stated.  The  verdict  and  Indg- 
ment  werefor  ?1,000  in  favor  of  plaintiff. 
The  judgment  bus  been  affirmed  by  the 
iippellat3  court,  and  the  judgment  of  the 
latter  court  is  brought  before  us  by  ap- 
peal. The  appellant  is  a  maiden  lady, 
who  is  a  well-to-do  farmer.  She  took  the 
appellee,  whose  maiden  name  was  Mary 
Jones,  into  her  home  when  the  appellee 
was  only  8  years  old.  Appellee  lived  with 
appellant  16  years,  working  for  her  all  this 
time,  except  that  she  went  to  school  3  or 
4  months  during  the  winter.  Appellee 
claims  that,  when  she  became  18  years  of 
age.  appellant  agreed  to  pay  her  fl.OOO 
whenever  she  should  get  married,  provid- 
ed she  would  remain  with  appellant  until 
the  occurrence  of  the  marriage.  Appellee 
did  remain  and  work  for  appellant  until 
she  was  married,  in  May,  1889,  to  William 
Stoltz,  at  which  time  she  was  24  years 
old.  The  object  of  this  suit  is  to  recover 
the  91, OUO  which  the  appellant  is  alleged 
to  have  so  agreed  to  pay. 

Where  a  child  remains  with  the  parent, 
or  with  a  person  standing  in  the  relation 
of  parent,  after  arriving  at  the  age  of  ma- 
jority, and  remains  in  the  same  apparent 
relation- as  when  a  minor,  the  presumption 
is  that  the  parties  do  not  contemplate  the 
payment  of  wages  for  services  rendered. 
But,  If  it  be  shown  that  there le  an  express 
contract  to  pay  for  such  services,  a  recov- 
ery therefor  may  be  bad.  Faloon  v.  Mc- 
Intyre,  118  111.292,8  K.  E.  Rep.  315.  The 
main  question  In  the  present  case  was 
whether  or  not  there  was  such  a  contract 
between  the  parties  to  the  suit.  Thisques- 
tion  was  lairiy  presented  to  the  jury  by 
the  instructions  given  on  the  trial  below, 
and  the  verdict  was  against  the  defend- 
ant. The  appellant  points  out  no  errors 
in  the  giving  or  refusal  of  Instructions, 


or  In  the  admission  or  exdaslon  of  evi- 
dence. The  questions  involved  are  ques- 
tions of  fact  only,  and  they  are  settlcKl  by 
the  judgment  of  the  appellate  court.  Thore 
is  nothing  before  us  for  our  considera- 
tion. The  judgment  of  the  appellate  court 
is  aflSrmed. 


cm  111.  408) 

Collar  y.  Patterson. 

(Supreme  Court  of  lUtnola.    May  0,  1S01.) 

Impubd  OoNTBAcrr  for  Waobs  —  LnnTATioN  or 
Actions  —  Aokmowlbdoment  ov  Dbbt  —  Bvi- 

DBNCB. 

1.  Where  the  oonrt  directs  a  verdict  for  de- 
fendant, the  decision  must  be  reversed  or  sustained 
on  plaintiff's  evidence  alone,  and  the  admission 
of  incompetent  evidence  for  defendant  is  harmless 
error. 

2.  The  fact  that  a  woman,  on  the  death  of 
her  father,  goes  to  live  in  the  family  of  arelative, 
and  there  performs  household  duties  for  16  years, 
without  any  payment  or  settlement  for  services, 
raises  such  a  presumption  that  she  lived  there  as 
a  member  of  his  family  that  she  can  only  recover 
for  servloes  by  showing  an  express  or  implied 
contract  for  wages. 

8.  Statements  made  by  one  to  third  persona 
that  he  intended  to  make  a  bequest  to  one  who 
had  lived  in  his  family,  and  performed  house- 
hold duties,  are  not  sumcient  to  revive  a  claim 
for  such  services  barred  by  the  statute  of  limita- 
tions. 

Error  to  appellate  court,  fourth  district. 

Din  A  Schaefer  and  E.  L.  Thomas,  for 
plaintiff  In  error.  J.M.HamlU.loT  defend* 
ant  in  error. 

Wilkin,  J.  On  the  30th  of  April,  1887, 
plaintiff  in  error  filed  her  amended  claim 
against  the  estate  of  William  McClintock, 
deceased,  In  the  county  court  of  St.  Clair 
county,  as  follows:  "For  sixteen  years' 
work,  at  f312.50  per  year,  from  1840  to 
1862,  ^6,000.00. "  "  For  the  sum  acknowl- 
edged to  be  dne  to  said  Nancy  Collar  for 
suld  work  and  services  by  William  Mc- 
Clintock in  ills  life-time,  in  a  certairi  will 
executed  by  him.  95,000.00. "  On  a  trial  in 
that  court,  she  recovered  judgment  lor 
92,2.50.  On  appeal  to  the  circuit  court, 
that  judgment  was  increased  to  95,000; 
but  the  appellate  court  of  the  fourth  dis- 
trict, at  its  August  term,  1888,  reversed  the 
judgment  ot  the  circuit  court,  on  tlie 
ground,  mainly,  that  It  was  not  support- 
ed by  the  evidence,  and  remanded  the 
cause.  31II1.  App.  840.  On  a  second  trial, 
after  both  parties  had  introduce<1  their 
evidence,  the  court,  at  the  instance  of 
the  administrator.  Instructed  thd  jury 
to  find  tor  the  defendant,  and  enter 
judgment  against  claimant  for  costs. 
Said  appellate  court  having  affirmed  this 
last  judgment,  (34  III.  App.  632,)  this 
wrft  of  error  is  prosecuted,  and  two 
grounds  of  reversal  are  now  urxed,  vis. : 
The  circuit  court  erred  in  instructing  the 
jury  to  find  tor  the  defendant,  and  in  ad- 
mitting the  evidence  of  Horace  Eyman 
and  Green  C.  Patterson,  on  behalf  of  de- 
fendants below,  the  former  being  an  heir 
and  the  latter  the  husband  of  an  heir  ot 
said  William  McClintock.  The  decision  of 
the  first  of  these  points  will  dispose  of 
both. 

The  practice  ot  instructing  a  Jury  to  find 
tor  the  defendant,  after  be  has  introduced 
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hiB  evidence,  thongb  not  nnnal,  has  been 
recognised  by  this  court  as  well  as  others. 
Bartelott  v.  Bank,  119  III.  269,  9  N.  E.  Rep. 
896,  and  cases  cited  on  pnse  270,119  111.,  and 
paKe  899,  9  N.  E.  Rep.  An  instruction  to 
that  effect  can,  however,  only  be  sus- 
tained when,  as  a  matter  of  law,  admit* 
ting  all  facts  which  the  evidence  of  the 
plaintitt  proves,  or  tends  to  prove,  and 
wholly  ignoring  all  introduced  by  the  de- 
fendant, the  court  can  say  the  plaintiff 
has  failed  to  make  oat  bis  case.  If,  there- 
fore, this  Judgment  can  be  sustained  at 
all,  it  must  be  done  without  reference  to 
the  evidence  of  Eyman  and  Patterson,  or 
any  other  testimony  introduced  by  the  de- 
fendant below  ;  and, even  though  such  evi- 
dence was  improperly  admitted,  no  Injury 
could  have  thereby  resulted  to  claimant. 

We  need,  then,  address  ourselves  only 
to  the  Question,  does  the  testimony  ap- 
pearing in  this  record  on  behalf  of  claim- 
ant fistabllsb,  or  tend  to  establish,  her 
claim?  It  shows  that  in  the  year  1846, 
her  father  Iiaving  previouBly  died,  and 
her  mother  married  a  second  time,  she  be- 
came an  inmate  of  the  family  of  deceased, 
and  continued  to  live  with  him  until  1862, 
when  she  married.  The  wife  of  deceased 
was  her  aunt.  During  all  these  years  she 
performed  household  duties  for  deceased, 
which  the  evidence  shows  was  of  the  val- 
ue of  from  f  2.50  to  J2.76  per  week.  The 
circumstances'  under  which  she  went  to  11  ve 
in  bis  family  for  so  many  years,  without 
any  payment  or  settlement  therefor, 
raise  such  a  presumption  that  she  lived 
there  as  a  member  of  his  family  that  she 
can  only  recover  by  showing  an  express 
contract  for  wages,  or  proving  such  cir- 
cumstances us  reasonably  imply  such  a 
contract.  Miller  v.  Miller,  16  111.296;  By- 
ers  T.  Thompson,  66  111.  421:  Faloon  v. 
Mclntyre,  118  111.  292,  8  N.  E.  Rep.  315. 
There  Is  an  entire  absence  of  snch  proof  in 
this  case,  nothing  whatever  tending  to 
show  that  during  the  time  she  lived  with 
deceased  either  party  understood  that 
there  was  any  legal  liability  on  his  part  to 
pay  her  for  her  services.  On  the  contra- 
ry, all  the  facts  and  circumstances  offered 
in  evidence  by  her  tend  to  show  the  ab- 
sence of  such  an  understanding.  Even  if 
it  were  true  that  she  performed  said  serv- 
ices expecting  to  become  one  of  the  ob- 
jects of  his  bounty  by  will,  (which  it  is 
admitted  the  evidence  falls  to  show,)  that 
fact  would  not  entitle  her  to  recover,  as 
npon  a  contract,  express  or  implied,  for 
wages.  The  moat  that  can  be  said  of  the 
declarations  of  deceased  to  the  witnesses 
Kase,  Rich,  Charles  W.  Thomas,  Holcom, 
and  claimant's  daughter  is  that  they 
show  that  be  appreciated  the  services  of 
claimant  and  her  kindness  towards  hlra, 
and  intended  to  manifest  that  apprecia- 
tion by  making  her  a  gift  by  his  will.  If 
he  had  understood  that  he  was  under  a 
contract  liability  to  pay  her  wages  for 
such  services,  or  under  a  legal  liability  to 
do  so  In  the  sense  that  counsel  attempt 
to  construe  his  language,  lie  would  cer- 
tainly have  used  diHerent  terms  from 
those  which  these  witnesHes  testify  to. 
He  does  not  talk  of  paying  her  a  debt, 
but  of  making  her  a  gift,  providing  for 
her.  etc. 


But  a  still  more  Insuperable  objection 
to  her  right  to  recover,  on  her  own  proof, 
is  the  entire  absence  of  evidence  tending 
to  take  her  claim  out  of  the  bar  of  the 
statute  of  limitations.  We  do  not  under- 
stand, as  counsel  for  appellee  argue',  that 
the  amended  claim  Is  In  any  sense  for  a 
bequest  by  will.  The  evident  purpose 
of  stating  an  acknowledgment  of  the 
claim  by  the  will  was  to  avoid  the  statute 
of  limitations.  At  least,  there  is  no  proof 
whatever  of  the  legal  execution  of  a  will 
by  deceased.  The  claim  shows  upon  its 
face  that  the  statute  of  limitatluns  bad 
run  against  it  many  years  prior  to  its  be- 
ing filed.  Unless,  therefore,  there  Is  some 
proof  of  such  an  acknowledgment  of  the 
debt,  and  a  promise  to  pay  it  by  tbe  de- 
ceased, within  five  years  prior  to  the  filing 
of  the  claim,  as  would  in  law  revive  it, 
there  could  be  no  recovery,  however  clear 
and  positive  the  proof  as  to  the  original 
liability.  If  it  bo  conceded  that  what  de- 
ceased said  to  the  witnesses  in  reference 
to  his  purpose  to  make  a  bequest  in  favor 
of  claimant  amounted  to  an  acknowledg- 
ment of  an  indebtedness  to  her,  and  a  pur- 
pose to  pay  that  Indebtedness,  (which,  as 
we  have  seen,  cannot  properly  be  done,) 
still  the  authorities  are  clear  to  the  effect 
that  such  statements -would  not  revive  a 
debt  barred  by  the  statute  of  limitations, 
for  the  reason  that  they  were  made  to 
strangers,  and  not  to  the  party  claiming 
such  indebtedness.  Wachter  v.  Albee,  80 
111.47;  McGrew  v.  Forsyth,  Id.  596;  Car- 
roll V.Forsyth, 69  111.127;  Wood,  Lira.  128. 

The  only  evidence  of  any  conversation 
between  the  parties  themselves,  as  to  the 
services  rendered  by  claimaut,  is  that  of 
the  daughter  of  plaintiff  in  error,  Eflie 
Collar.  She  says  she  heard  several  con- 
versations between  her  mother  and  Mr. 
McCllntock  as  to  what  he  intended  to  do 
for  her.  "  Last  one  was  about  two  weeks 
before  his  death.  He  said:  'I  wish  I 
could  do  now  as  I  could  a  few  years  ago;' 
and  mother  asked  why.  He  said  he  would 
make  a  deed  for  more  land  than  he  had 
given  her,  and  said  she  had  done  more  for 
him  than  anybody  else  ever  had,  but  be 
had  made  provision  for  her.  He  said  she 
would  have  plenty  in  her  old  days.  He 
said  she  had  taken  care  of  him  as  a  child 
would  have  done,  and  he  thought,  if  any- 
body ought  to  have  anything  that  be- 
longed to  him,  she  ought  to  have  it.  He 
said  she  had  stayed  there,  and  done  all  the 
work,  and  nursed  him  when  be  was  sick. 
He  said  he  had  never  given  her  anything 
to  amount  to  anything,  and  he  wanted 
her  to  be  paid  tor  wbat  she  had  done.  I 
beard  him  say  that  a  great  many  times." 
This  evidence  not  only  fails  to  show  an 
acknowledgment  on  his  part  to  pay  a 
debt,  but  clearly  shows  that  the  deceased 
did  not  understand  that  any  indebtedness 
existed  in  claimant's  favor  against  him  in 
the  sense  of  a  legal  liability.  Whether  or 
not  the  result  reached  will  work  a  hard- 
ship upon  claimant,  and  whether  or  not 
William  McClintock,  from  an  equitable 
stund-poiat,  ought  to  hare  provided  for 
her  more  liberally  than  he  did,  are  ques- 
tions with  which  we  have  nothing  to  do. 
The  judgment  of  the  appellate  court  will 
be  affirmed. 
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(128  Ind.  347) 

Louisville,  N.  A.  &  C.  Rt.  Co.  v.  Wolfe. 
{Supreme  Cvwrt  of  Indtono.    May  23,  189L) 

CaBBIBRS— E^BOtlON  OP  PaSSENOBBS  — PSOFANITT 

— Damaqes. 

1.  Where,  after  a  passenger  on  a  railroad 
train  has  surrendered  his  ticket,  the  conductor 
asks  him  a  second  time  for  his  fare,  and,  on  his 
assertion  that  be  has  already  gi7en  up  his  ticket, 
and  refusal  to  pay  again,  stops  the  train  and  pro- 
ceeds to  eject  him,  and  such  passenger  then  for 
the  Srst  time  uses  profane  language,  the  company 
cannot,  by  reason  of  such  language,  escape  lia- 
bility for  wrongfully  ejecting  him. 

2.  The  use,  in  the  presence  of  ladles,  of  pro- 
fane language  by  a  passenger  on  a  railroad  train. 
If  provoked  bT  tbe  conductor's  falsely  charging 
him  with  not  having  paid  his  fare,  and  uttered 
in  the  heat  of  passion,  will  not  excuse  the  rail- 
road company  from  liability  for  ejecting  him. 

8.  Where  a  railroad  company  wrongrully 
ejeote  a  passenger  from  its  car  it  is  liable  for  in- 
juries caused  by  bis  resistance. 

4.  Since  the  wrongful  ejectment  of  a  pas- 
senger from  a  railroad  car  is  not  punishable  un- 
der the  criminal  law,  exemplary  damages  may 
be  given  in  an  action  against  tbe  company  there- 
for if  malice  and  oppression  are  shown. 

Appeal  frum  circuit  court,  HarriBon  coun- 
ty:  W.  T.  Zenob,  Judge. 

Jewett  &  JewHtt,  E.  C.  Field,  and  S.  O. 
PlckeRS,  for  appellant.  Alex.  Dowlinft,  tor 
appellee. 

Olds,  C.  J.  Tbte  is  an  action  by  tbe  ap- 
pellee against  the  appellant  lor  beiiii; 
wrongrully  expelled  from  the  appellant's 
train  by  its  servants,  with  force  and  tIo- 
lence,  nnder  humiliating  circumstances. 
Issues  were  Joined  on  the  complaint  by  a 
general  denial  and  answers  in  justifica- 
tion,— one  alleging  ttie  non-payment  of 
fare,  and  the  other  non-pa.yment  of  fare, 
and  tbe  use  of  profane  and  indecent  lan- 
guage, and  that  he  was  guilty  otdisorder- 
ly  conduct.  The  appellee  replied  in  denial 
to  theanswersinjustllication.  There  was 
a  trial  by  jury,  and  a  verdict  In  favor  of 
the  appellee  for  f  1,500  damages.  The  jury 
also  returned  answers  to  special  Interrog- 
atories. Appellant  moved  for  judgment 
on  the  interrogatories  and  answers,  for  a 
new  trial,  and  to  modify  the  judgment; 
all  of  which  were  overruled,  and  judgment 
rendered  on  the  verdict.  Appellant's  coun- 
sel discuss  three  propositions:  First, 
that  appellee,  by  his  conduct  and  lan- 
guagre  used,  forfeited  his  right  to  be  car- 
ried as  a  passenger,  and  appellant  bad 
the  lawful  right  to  eject  him  from  the 
train;  second,  that  the  damages  are  ex- 
cessive; and,  third,  that  tbe  court  erred 
in  the  Instruction  griven  In  relation  to 
damages.  The  Jury  by  tbcir  answers  to 
interrogatories  find  that  appellee,  on  Au- 
gust 29,  1887,  purchased  a  ticket  at  New 
Albany  for  passage  on  appellant's  train 
from  New  Albany  to  Mitchell,  Ind.,  and 
on  said  day  ho  took  passage  on  appel- 
lant's train  for  Mitchell,  and,  on  demand 
of  the  conductor,  surrendered  his  ticket. 
That  the  conductor  demanded  fare  or  a 
ticket  twice  before  stopping  the  train  to 
put  appellee  off,  and  the  train  was  stopped 
not  at  a  regular  station  or  stopping-place 
to  put  him  olf.  That  the  train  was 
stopped  before  any  effort  was  made  to 
eject  appellee,  and  before  be  was  put  oft 
tbe  train  he  said  to  the  conductor:  "If 
you  say  I  did  not  give  you  a  ticket,  yon 


are  a  nod  damned  lying  son  of  a  bitch." 
That  the  words  were  spoken  in  a  loud 
voice,  and  there  were  ladles  In  the  car  at 
the  time.  That  when  tbe  trainmen  nnder- 
took  to  put  tbe  appellee  off  the  train  he 
resisted,  and  struggled,  and  attempted  to 
bold  onto  the  seats  In  the  car,  and  while 
so  resisting  he  was  injured  about  tbe  arms 
and  hands,  and  this  was  all  the  physical 
injuries  that  he  received.  It  is  Insisted 
that  these  facts  entitled  the  appellant  to  a 
judgment,  notwithntanding  the  general 
verdict,  on  the  theory  that  the  appellee, 
by  the  use  of  the  profane  and  improper 
language  in  a  loud  tone,  in  the  presence  of 
the  lady  passengers,  forfeited  his  right  to 
be  carried  as  a  passenger,  and  the  conduct- 
or had  the  right  to  stop  tbe  train  and 
put  him  off.  It  Is  assumed  In  tbe  argu- 
ment that  this  finding  of  fact  shows  the 
appellee  to  have  used  this  Improper  lan- 
guage before  the  train  was  stopped  for 
tbe  purpose  of  putting  blm  oR,  but -this 
assumption  Is  not  warranted  by  tbe  find- 
ing. Tbe  finding  Is  that  he  used  this  lan- 
guage "just  before  he  was  put  off  of  de- 
fendant's train."  We  do  not  think  it 
presents  the  proposition  discussed  by 
counsel,  vii.,  that  if  a  passenger  delivers 
to  a  conductor  a  ticket  or  pays  his  fare, 
and  afterwards  the  conductor  calls  upon 
him  to  again  pay  his  fare,  and  disputes 
the  first  payment,  and  a  dispute  arises. 
In  which  the  conductor  demands  fare,  and 
the  passenger  refuses  to  pay  It  on  tbe 
ground  that  he  has  once  paid,  but  in  his 
refusal  he  becomes  boisterous,  and  is  guilty 
of  unbecoming  conduct,  or  the  use  of 
vulgar,  obscene,  and  profane  language, 
he  forfeits  his  right  to  be  carried  further, 
notwithstanding  he  has  paid  his  fare; 
and  the  conductor  may  stop  tbe  train, 
and  expel  him  without  liability.  From 
aught  that  appears  in  the  finding  in  this 
case,  the  appellee  may  have  conducted 
himself  in  a  perfectly  civil  and  gentleman- 
ly manner  until  the  train  was  stopped, 
and  the  employes  of  the  appellant  had 
taken  hold  of  him,  and  a  struggle  ensued, 
and  the  appellee  taken  from  his  seat;  and 
that  it  was  just  as  be  d'as  about  to  be 
finally  ejected  from  the  car  when  he  used 
the  language.  If  such  were  the  facts, — 
and  they  may  have  been,  from  aught  that 
appears  from  the  finding, — It  would  pre- 
sent a  very  different  case  than  if  the  lan- 
guage was  used  In  tbe  first  instance;  for  in 
sue ti  a  case  as  we  have  put  it  would  be 
clear  that  the  language  used  had  nothing 
to  do  with  the  ejectment  from  the  train. 
It  would  be  clearly  apparent,  under  sucli 
a  state  of  facts,  that  he  would  have  been 
ejected  without  regard  to  the  use  of  the 
language;  but,  conceding  that  the  lan- 
guage was  used  before  the  train  was 
stopped,  it  does  not  appear  that  he  was 
ejected  on  account  of  the  vile  language 
used.  It  is  undoubtedly  true  that  a  pas- 
senger, by  a  breach  of  decorum,  either  by 
his  acts  or  his  language,  may  forfeit  his 
right  to  be  carried  as  a  passenger,  and 
may  be  expelled  from  the  train,  notwith- 
standing be  has  paid  his  fare;  and  this 
may  be  true  even  if  he  be  led  to  such 
Dreacb  by  reason  of  an  Insult  offered  him 
by  an  employe  of  the  company.  A  wan- 
ton  insult  or  false    accusation  ofttimes 
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Cannes  a  sodden  outburst  of  temper,  and 
the  Dse  o(  language  whicb  one  In  an  In- 
Htant  after  regrets,  and  feela  tbe  mortifica- 
tion more  Iceenly  tban  do  tbose  in  whoee 
presence  it  is  ottered.  One  who  utters 
language  in  a  beat  of  passion,  caused  by  a 
BuOden  and  wanton  insult  and  unexpected 
churge  against  bis  trutbfulness  and  hon- 
esty, must  be  dealt  with  with  more  lenien- 
cy tban  if  used  deliberately,  without  prov- 
ocation, or  after  reasonable  time  for  sec- 
ond thoaght,  and  opportunity  to  bridle 
and  control  bis  passion.  The  tact  that  a 
false  and  slanderous  charge  is  made  in  the 
beat  of  passion  may  be  proven  in  mitiga- 
tion of  damages.  If  a  conductor,  after 
having  received  a  ticket  for  fare  from  a 
passenger,  sbonld  return  to  him,  and  false- 
ly deny  having  collected  bis  faro  or  re- 
ceived a  ticket,  and  demand  pay  agalni 
and  it  was  refused,  and  the  conductor 
should  abandon  any  further  effort  to  col- 
lect again  the  fare  or  threats  of  putting 
utf  the  train,  and  the  passenger,  after  bay- 
ing reasonable  time  to  control  himself, 
should  persist  in  the  use  of  profane  or  in- 
decent language,  to  the  annoyance  of  oth- 
er passengers,  be  would  no  doubt  ylolate 
bis  right  to  be  carried;  at  least.  If  the  on- 
earned  fare  was  tendered  back  to  bim; 
but  the  company  cannot  justify  the  act  of 
the  conductor  In  expelling  a  pa^seuger 
who  has  paid  his  fare  on  account  of  bis 
having,  in  tbe  heat  of  passion,  when  he 
was  falsely  charged  with  tbe  failure  to 
pay,  used  improper  language,  such  as 
WHS  used  in  this  case,  in  response  to  such 
false  charge,  even  though  It  was  beard  by 
other  passengers;  the  wrong  committed 
by  tbe  passenger  was  provoked  by  tbe 
conductor.  Ic  does  not  He  in  the  mouth 
«f  the  appellant  to  say:  "True,  you  paid 
your  fare.  You  bad  the  right  to  be  car- 
ried. But  when  the  conductor  falsely 
charged  yon,  in  tbe  presence  of  tbe  other 
passengers,  with  not  having  paid  your 
fare,  and  demanded  that  you  again  pay 
fare  or  he  would  stop  the  train  and  put 
you  off.  you  became  angry ;  you  used  im- 
proper language  to  the  conductor  in  tbe 
presence  of  lady  passengers. "  If  the  theo- 
ry contended  for  by  tbe  appellant  be  tbe 
true  one,  tbeu  it  would  be  an  Inducement 
for  the  employes  of  railroad  companies, 
nnder  such  circumstances,  to  wantonly 
and  purposely  address  the  passenger  in 
snch  a  manner  as  to  provoke  him  to  tbe 
use  of  bad  language  or  bad  conduct  as  af- 
fording an  excuse,  in  case  be  refused  to 
pay  a  second  time,  to  eject  blm  from  tbe 
train.  Tbe  damages  sued  for  accrue  on 
account  of  an  injury  on  the  part  of  tbe 
employe  of  tbe  appellant  to  tbe  appellee. 
The  offense  committed  by  tbe  appellee  is 
against  tbe  other  passengers.  Ue  was 
provoked  to  tbe  commission  of  it  by  tbe 
act  of  tbe  employe  of  tbe  appellant  In 
falsely  accusing  bim,  in  tbe  pretence  of  tbe 
other  passengers,  of  not  baring  paid  bis 
fare.  Certainly  tbe  company  uugbtnot  to 
defend  against  tbe  unlawful  act  of  their 
agent  on  account  of  such  unlawful  act 
having  provoked  a  breach  of  decorum,  or 
even  a  breach  of  tbe  peace,  on  tbe  part  of 
the  appellee.  It  is  true  the  language  used 
was  unjustifiable,  and  was  an  Insult  to 
tbose  In  whose  presence  it  was  ottered; 


but  It  Is  evidently  the  fact  that  this  breach 
of  decorum  was  provoked  aud  caused  by 
an  insult  oRered  by  ihe  conductor  to  the 
appellee  in  the  presence  of  tbeue  same 
passengers:  and  we  see  no  just  reason 
why,  uudcr  such  cirrumstunces,  it  should 
operate  as  a  defense  to  appellee's  right  of 
action,  aud  bar  hint  from  a  recovery. 

It  Is  next  contended  that -the  verdict  Is 
excessive,  for  the  reason  that  the  jury  find 
that  all  tbe  physical  injuries  ludicted  were 
caused  by  the  appellee  resisting,  and  that 
he  cannot  recover  for  tbe  injury  caused  by 
his  resistance.  There  Is  nothing  to  show 
tbat  the  Jury  did  include  any  damages  for 
the  injury  occurring  by  reason  of  appellee's 
resistance;  but,  the  appellee  being  law- 
fully in  tbe  car,  and  having  paid  bis  fare, 
he  had  the  right  to  be  carried,  and  he  had 
the  right  to  make  reasonable  resistance, 
as  he  did  by  holding  onto  tbe  seats;  and 
he  was  forced  loose  and  taken  from  the 
car;  and  for  such  damages  asbesustalned 
on  account  of  such  removal  from  tbe  car 
the  appellant  Is  liable.  Gnglish  v.  Canal 
Co.,  B6  N.  Y.  4i>4;  Railroad  Co.  v.  Rice,  38 
Kan.  898, 16  Pac.  Kep.  817;  Railway  Co. 
V.  Acres,  108  Ind.  M8,  9  N.  E.  Rep.  463; 
Railroad  Co.  v.  Holdridge,  118 Ind.  281, 20  N. 
E.  Rep.  837. 

Some  objection  is  made  to  the  giving  of 
the  seventh  instruction,  and  tbe  refusal 
to  give  instruction  7  asked  by  appellant. 
We  have  examined  these  instructions,  aud 
think  there  Is  no  available  error  in  the  in- 
struction given.  It  is  evldeut  the  jury 
was  not  misled  by  any  technical  error  in 
the  language  used,  even  if  it  Is  erroneous. 
The  instruction  relates  to  tbe  right  to  give 
exemplary  damages,  and  there  was  some 
evidence  which,  if  true,  authorised  the  as- 
sessment of  exemplary  damages.  Rail- 
road Co.  V.  Rogers,  38  Ind.  116.  When 
the  offense  is  not  punishable  by  the  crimi- 
nal law,  and  malice  or  oppression  mingle 
In  the  controversy,  exemplary  or  vindic- 
tive damages  may  be  {utsessed.  What  we 
have  said  as  to  the  other  alleged  errors 
disposes  of  tbe  question  presented  by  the 
instruction  refused. 

It  is  further  contended  that  a  new  trial 
should  have  been  granted  on  account  of  ac- 
cident and  surprise  on  account  of  an  absent 
witness.  There  is  no  diligence  shown,  no 
application  for  a  continnance,and  the  evi- 
dence is  merely  cumulative.  There  is  no 
error  in  the  record.  Judgment  affirmed, 
at  costs  of  appellant. 


Basrbtt  et  ux.  v. 


(US  Ind. 

Sears. 


261) 


(Supreme  Court  of  Indiana.    May  18, 1891.) 

VSNDOR  AND  VbKDBE —  BOSA  FiDE  PUKORASBR— 

Title  Held  ik  Trust. 
A  father  being  insane,  and  unable  on  that 
account  to  borrow  money  lo  pay  off  a  mortgage  on 
his  land,  conveyed  It  by  absolute  deed,  but  with 
verbal  trust,  to  his  son,  who  was  to  borrow  money 
to  discharge  such  mortgage.  Instead  of  so  doing, 
the  latter  allowed  the  mortgaf$e  to  be  foreclosed, 
procured  certain  loan  M^ents  to  bny  tbe  sberlS's 
deed,  and  quitclaim  to  him,  and  take  a  mortgage 
back.  He  thenconveyed  to  a  grantee  with  knowl- 
edge of  all  the  facts.  Held,  that  the  purchaser 
acquired  no  better  title  than  tbat  conveyed  to  the 
son,  and  it  was  competent  for  the  father  to  show, 
as  against  such  grantee,  that  at  the  time  of  mak- 
ing the  trust-deed  be  was  insane,  and  tbat  there 
was  no  consideration. 
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Appeal  from  circuit  court,  Fulton  coun- 
ty; Isaiah  Conneu,  Judge. 

M.R.  Smith,  Bolmnn  &  Stephenson,  and 
Essiek  dt  Montgomery,  for  appellants. 
Julius  Rowley  and  M.  A.  Baiter,  for  appel- 
lee. 

Olds,  C.  J.  This  action  was  brought 
by  tlic  appellee,  William  Sears,  against 
the  appellants,  Alexander  and  Malona 
Barrett,  who  are  husband  and  wile,  to 
quiet  appellee's  title  to  the  land  described 
In  the  complaint,  being  about  185  acres, 
situate  in  Fulton  county,  Ind.  The  appel- 
lants filed  an  answer, In  which  it  is  alleged 
that  on  and  prior  to  the  14th  day  of 
March,  1883,  the  appellant  Alexander  Bar- 
rett was  the  owner  of  the  land  in  coutru- 
Tersy,  of  the  value  of  f 8,000;  that  there 
was  a  mortgage  on  the  land,  executed  by 
the  appellants,  before  that  date,  to  one 
Charles  W.  Welch,  for  f  2,200.  upon  which 
the  Interest  was  due,  and  the  principal 
about  to  become  due,  and  it  was  neces- 
sary to  renew  the  loan,  or  borrow  money 
from  some  other  source  to  pay  off  the 
mortgage;  that  before  the  14th  day  of 
March,  1883,  said  Alexander  had  become  in- 
sane, and  has  erer  since  been  Insane,  and 
un  account  of  his  insanity  pernuns  having 
money  to  loan  refused  to  loan  It  to  him  ; 
that  it  was  agreed  between  appellants 
and  their  son-in-law,  Michael  C.  Brown, 
that  the  said  Alexander  Barrett  and  his 
wife,  Malona,  should  convey  the  said  land 
to  said  Brown,  in  trust  tor  them,  the  said 
Brown  to  borrow  money  to  pay  off  said 
mortgage  of  92,200,  and  to  mortgagee  the 
land  tu  secure  the  same;  that  Brown 
failed  to  procure  a  loan  of  money  in  pur- 
suance of  tiielr  said  agreement,  and  by  a 
farther  agreement  the  land  was  conveyed 
by  Brown  to  John  J.  Barrett,  a  son  of 
the  appellants,  who  was  to  hold  the  ti- 
tle in  the  land  as  trustee  for  tiie  appel- 
lants, and  to  secure  a  loan  of  a  safBclent 
amount  of  money  to  pay  oft  said  mort- 
gage debt  due  to  Welch.  In  the  mean- 
time Welch  had  foreclosed  his  mortgage, 
and  had  the  land  sold  at  sheriB's  sale, 
and  on  his  foreclosure  became  the  pur- 
chaser, and  toolc  a  certidcate  of  purchase 
for  the  same;  that  John  J.  Barrett,  in 
pursuance  with  the  warranty  by  which 
he  had  obtained  title  to  the  land,  con- 
tract*^ with  the  firm  of  Gilmore  &  Sny- 
<ler,  loan  agents,  to  furnish  money,  and  to 
purchase  and  take  an  assignment  of  the 
certificate  of  purchase  froui  Welch,  and 
take  a  sheriff's  deed  for  the  land,  and  con- 
vey the  same  to  said  John  J.  Barrett  by 
quitclaim  deed,  and  said  John  J.  Barrett 
was  to  execute  to  said  Gilmore  &  ijnyder 
a  mortgage  on  the  land  for  the  amount  of 
the  principal,  interest,  and  attorney's  fees, 
and  for  the  value  of  their  services,  which 
was  to  be  9100;  all  of  which  was  done  in 
pursuance  with  the  contract  under  which 
John  J.  Barrett  took  the  land,  and  he  exe- 
cuted his  mortgage  on  the  laud  to  said 
Gilmore  &  Snyder  for  the  sum  of  f  2,800. 
which  Is  yet  unpaid,  and  a  lien  on  said 
land :  that  afterwards,  on  the  23d  day  of 
August.  1^86,  John  J.  Barrett,  in  viola- 
tion of  his  trust,  and  without  authority, 
conveyed  said  lands  tu  the  appellee  in  ex- 
change lor  a  title-bond  to  some  lands  iu 


the  state  of  Missouri,  which  are  of  no  val> 
ue,  and  for  which  he  has  never  received  a 
deed,  and  which  appellee  still  has  and  re- 
fuses to  convey  to  him;  that  the  appel- 
lants always  UvM  upon  and  remained  in 
possession  of  said  lands;  that  appellee 
lives  within  13  miles  of  said  land,  was  upon 
the  farm  before  he  pretended  to  purchase 
the  same,  and  knew  that  Alexander  Bar- 
rett was  of  unsonnd  njind,  talked  with 
the  wife,  Malona,  and  was  Informed  and 
knew  before  he  purchased  or  took  the  con- 
veyance that  the  said  John  J.  Barrett  on- 
ly held  the  land  as  trustee  for  appellants, 
and  that  it  was  only  conveyed  to  him  for 
the  purpose  of  his  making  a  loan  with 
which  to  pay  the  original  mortgage;  that 
he  had  paid  no  consideration  for  the 
same.  The  appellee  demurred  to  the  par- 
agraph of  answer  setting  up  the  lorego- 
ing  facts,  which  demurrer  was  overruled, 
and  he  filed  a  reply  In  denial.  Appellants 
also  filed  an  answer  in  denial. 

The  question  presented  by  the  record 
and  discussed  byconnsei  arises  in  the  over- 
ruling of  appellant's  motion  for  new  trial, 
and  relates  to  the  Introduction  of  evi- 
dence. It  was  admitted  by  the  parties 
that  the  appellant  Alexander  Barrett 
owned  the  land.  Appellee  then  made 
proof  of  the  execution  of  the  mortsage  by 
the  appellants  to  Welch;  the  foreclosure 
of  the  same,  and  sale,  showing  a  sale  to 
Welch ;  the  issulug  of  a  sheriff's  certificate 
to  him,  and  its  assignment  to  Gilmora  ft 
Snyder,  and  sheriff's  deed  to  them ;  their 
deed  to  John  J.  Barrett,  and  his  deed  to 
appellee.  The  appellants  then  offered  to 
make  proof  of  the  agreements  by  which 
the  land  was  conveyed  by  appellants  to 
Brown,  and  from  Brown  to  John  J.  Bar- 
rett; that  there  was  no  consideration  fop 
such  conveyances,  or  either  of  them ;  that 
the  purchase  of  the  certificates  by  Gilmore 
&  Snyder,  and,  taking  of  the  deed  by  them, 
and  their  conveyance  to  John  J.  Bar- 
rett and  taking  back  the  mortgage,  was 
all  done  in  pursnance  of  an  agreement 
made  In  advance  between  them  and  said 
John  J.,  and  that  It  was  in  fact  but  a  loan 
to  John  J.  In  pursuance  to  the  agree- 
ment under  which  he  had  taken  title  to 
the  land ;  that,  the  land  having  been  sold, 
the  mode  of  taking  a  deed  and  reconvey- 
Ing  by  qoltclalm  deed  was  resorted  to  In- 
stead of  a  redemption,  and  to  prove  the 
insanity  of  the  said  Alexander  at  the  time 
of  the  execution  of  the  deed  to  Brown: 
that  appellants  at  all  times  retained  pos- 
session; and  that  this  Information  as  to 
all  the  facts  was  Imparted  to  the  appellee 
before  he  contracted  for  or  received  a  con- 
veyance for  the  land.  This  proof  was  of- 
fered to  be  made  by  offering  the  deeds  In 
evidence,  and  tu  make  proof  of  the  other 
facts  by  competent  witnesses.  Objections 
made  and  sustained.  Exceptions  re- 
served. No  question  Is  made  as  to  the 
form  of  taking  or  offering  to  make  the 
proof.  The  sole  question  prettented  is  as 
to  the  competency  of  evidence  of  this  char- 
acter. It  Is  contended  byconnsei  for  the 
appellee  that  as  the  appellee  established 
a  title  through  the  sale  on  the  toTeulosure 
ul  the  mortgage  and  mesne  conveyances, 
the  facts  alleged  did  not  constitute  a  de- 
fense, and  could  not  be  proven.    The  facta 
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alleged  constituted  a  good  defense  to  the 

action.  At  the  time  of  the  conveyance  by 
the  appellants  to  Brown,  the  son-in-law, 
Alexander  Barrett  was  of  nnsonnd  mind, 
which  fact  -was  known  to  the  errantee. 
Brown;  and  there  was  no  consideration 
for  the  conveyance,  and  Alexander  re- 
tained poBSfessiou  of  the  land.  Brown 
could  not  have  maintained'  an  action 
against  the  appellants  to  quiet  title,  or 
for  the  possession.  John  J .  Barrett,  with 
the  knowledge  of  the  facts,  received  a 
conveyance  for  the  land,  and  paid  no  con- 
sideration for  the  same.  Both  Brown  and 
John  J.  Barrett  took  a  conveyance  of  the 
land  for  the  purpose  of  mortgaging  it  to 
secure  a  loan  to  pay  off  an  incumbrance. 
While  they  held  the  naked  legal  title,  the 
deed  from  Alexander  Barrett  and  his  wife 
was  voidable,  and  Alexander  was  the 
eqaitableownerof  the  land.  John  J.  Bar> 
rett,  in  pursuance  of  his  parol  contract, 
made  an  agreement  for  the  loan  of  money 
to  pay  off  the  debt.  Instead  of  taking 
the  monejf  borrowed,  and  paying  off  the 
mortgage  debt,  and  redeeming  the  land, 
becontracted  with  the  lenders  to  purchase 
the  certificate  of  pnrchase  and  take  a 
deed,  and  convey  the  same  to  him  by 
quitclaim  deed.  This  they  did,  and  he 
mortgaged  the  land  to  them  to  secure  the 
amount  paid  out  by  them,  and  their  fees 
and  commission  in  addition.  The  land  to 
which  the  contract  related  was  the  land 
of  Alexander  Barrett.  The  failure  of  John 
J.  to  borrow  the  money  and  pay  off  the 
mortgage  debt,  as  he  had  contracted  to 
do,  and  allowing  it  to  sell  and  the  deed 
to  issne  to  another,  who  by  agreement 
was  to  and  did  reconvey  It  to  him  upon 
his  mortgaging  the  land  fortheatnoant  of 
the  debt,  gave  him  no  better  title  to  the 
land  than  he  had  by  virtue  of  bis  original 
conveyance.  John  J.  Barrett  has  paid 
nothing  for  the  land,  but  simply  pledged 
the  land,  which  In  equity  belonged  to  Alex- 
ander, for  the  repayment  of  the  debt.  The 
appellee  purchased  the  land  with  full 
knowledge  of  all  the  facts,  and  the  appel- 
lant Alexander  is  notestopped  from  avoid- 
ing the  voidable  deed  which  he  executed 
to  his  son-in-law.  Brown,  for  the  land. 
Procuring  a  deed  to  issue  on  the  sheriO's 
certificate  to  Glhnore  &  Snyder,  and  hav- 
ing them  convey  the  land  to  him,  John  J. 
Barrett,  with  a  view  of  obtaining  a  valid 
title  totbesarae  as  against  the  appellants, 
was  a  fraud  upon  the  right  of  the  appel- 
lants. The  only  thing  of  value  given  In 
consideration  of  such  conveyance,  as  ap- 
pears by  the  facts,  was  the  mortgage  upon 
the  land,  which  was  In  fact  owned  by  the 
appnllanb  Alexander,  and  In  which  John  J. 
bad  no  interest,  and  was  worth  ¥5,00<)  more 
than  the  mortgage  debt.  The  taking  of 
the  deed  under  the  facts  as  alleged  vested 
the  title  in  John  J., in  trust  for  Alexander. 
The  property  mortgaged  and  pledged  for 
the  purchase  money  was  the  property — 
the  land — of  said  Alexander.  Hull  ▼. 
Louth.  109  Ind.  31i5,10  N.E.  Kep.  270;  Gray 
V.  Turley,  110  Ind.  254,  11  N.E.  Rep.  40; 
Medical  College  v.  Wilkinson,  108  Ind.  314, 
9  N.  E.  Rep.  187;  Rupert  v.  Morton.  19  Ind. 
313;  Arnold  v.  Cord,  16  Ind.  177;  Baker  v. 
Jjcathers,  8  Ind.  558;  Cox  v.  Arnsmann,  76 
Ind.  210;  Musselman  y.  Cravens,  47  Ind.  1. 
v.27K.K.no.7— 39 


The  evidence  offered  was  competent,  and 
should  have  been  admitted.  The  court 
erred  in  overruling  the  motion  for  new 
trial.  Judgment  reversed,  at  costs  of  ap- 
pellee, with  Instructions  to  grant  a  new 
trial. 

(128  Ind.  293)  , 

Shattock  v.  Cox. 
{.Swpreme  Comt  of  Indiana.   Hay  16, 1891.) 

SCBBOOATION— ASSIONMBTIT  Ot  JdDOUBNT. 

A  Judgment  debtor  whose  land  had  been 
sold  ia  part  satisfaction  of  the  judgment  reqaest- 
ed  a  third  person  to  give  his  note  to  the  judg- 
ment creditor,  and  obtain  from  him  an  assign- 
ment of  the  judgment  and  the  certificate  of  sale. 
This  was  done,  and  the  note  was  duly  paid  by 
the  maker.  Held,  that  he  thereby  became  subro- 
gated to  all  the  rights  of  the  judgment  creditor, 
and  was  also  entitled  to  judgment  against  the 
judgment  debtor  for  the  difference  between  the 
amount  due  him  and  the  value  of  the  land. 

Appeal  from  circuit  court,  Clay  county; 
8.  D.  CoFFBY,  Judge. 

N.  G.  Duff,  tor  appellant.  O.  A.  Mack, 
J.  O.  WiUiama,  and  J.  T.  Scott,  for  appel- 
lee. 

Elliott,  J.  The  facts  stated  in  the  ap- 
pellee's complaint  are, In  substance,  these: 
On  the  19th  day  of  April,  1872,  the  appel- 
lant was  Indebted  to  John  Collier  in  the 
sum  of  $2,500,  and  to  secure  the  payment 
of  the  debt  executed  a  mortgage  on  land 
In  Sullivan  county.  In  October,  1873,  Col- 
lier instituted  a  suit  to  foreclose  the  mort- 
gage, and  on  the  21st  day  of  January, 
1874,  obtained  a  judgment  for  f2,210.75 
and  a  decree  of  foreclosure.  On  the  29th 
day  of  August  of  that  year  Collier  bought 
the  land  at  the  sale  made  by  the  sheriB 
upon  the  decree,  and  received  a  certificate. 
He  bid  fof  the  land  f  1,250.  On  the  25th 
day  of  April,  1875,  be  filed  a  transcript  of 
the  Judgment  In  the  clerk's  ofSce  of  Vigo 
county.  Appellant  desired  to  redeem  the 
SuUivau  county  land,  and  he  proposed  to 
Cox,  the  appellee,  that  he  should  execute 
his  promlssur.T  note  for  $2,000,  and  thus 
effect  the  redemption,  and  he  also  agreed 
to  secure  the  money  to  pay  the  remainder 
due  upon  the  Collier  judgment.  To  in- 
demnify the  appellee  against  loss  on  the 
f  2,0U0  note.  It  was  agreed  that  he  should 
obtain  from  Collier  an  assignment  of  the 
sheriff's  certificate.  Five  days  prior  to 
the  expiration  of  the  year  for  redemption 
the  appellee  executed  to  Collier  bis  note 
for  $2,000,  and  the  appellant  paid  to  Col- 
lier the  sum  ot  $500.  Pursuant-  to  the 
agreement  ot  ail  the  parties.  Collier  as- 
signed the  certificate  to  Cox,  and  also  as- 
signed the  judgment.  Appellee  was  com- 
pelled to  pay,  and  did  pay,  the  note  to 
Collier.  Of  the  sum  paid  by  the  appellee 
the  appellant  repaid  to  him  $129,  leaving 
the  remainder  entirely  unpaid.  The  com- 
plaint asks  that  the  lien  of  the  judgment 
upon  tbeSullivan  county  land  be  enforced, 
and  that  the  plaintiff  be  awarded  judg- 
ment for  tbB  sum  in  excess  of  the  value  of 
that  land.  The  coraplainx  is  unquestion- 
ably good.  The  appellee  paid  the  money 
at  the  request  of  the  appellant,  and  to 
save  his  property,  so  that  there  Is  a  privi- 
ty of  contract.  As  the  appellee  was  not  a 
volunteer,  he  was  entitled  to  he  subrogat- 
ed to  all  the  rights  ot  Collier  under  the 
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fudginent  and  certificate.  Lowrey  v.  By- 
era,  SO  Irid.  443.  It  would  be  iiilquitoua 
to  permit  the  appellant  to  secure  the  bene- 
fit of  the  appellee's  money,  and  deny  the 
appellee  the  rlKht  to  the  Becurlty  which 
the  creditor  held.  As  the  Sullivan  county 
land  yrab  not  of  sufficient  value  to  pay  the 
'  debt  due  the  appellee,  be  was  entitled  to 
Judgment  for  the  remainder  of  his  claim. 
The  complaint  is  good  as  to  all  the  relief 
prayed,  but.  If  it  were  good  only  as  to 
part,  it  would  repel  a  demurrer.  Bay- 
less  V.  Glenn,  72  Ind.  5.  The  appellee's 
counsel  stoutly  contend,  and  their  conten- 
tion is  supported  by  the  record  recitals, 
that  It  attirmatively  appears  that  the  evi- 
dence is  not  all  in  the  record.  As  the  evi- 
dence is  not  all  In  the  record,  we  cannot 
consider  the  question  -whether  the  finding 
of  the  trial  court  is  or  is  not  suflBclently 
supported.  No  motion  was  made  to  modi- 
fy the  judgment,  nor  is  there  any  specifica- 
tion of  error  challenging  the  sufBciency  of 
the  decree  or  the  special  finding.  Judg- 
ment affirmed. 

Coffey,  J.,  did  not  take  any  part  in  the 
decision  of  this  case. 


(128  Ind.  20») 

Sbdwick  et  ah  v.  Bittbb  et  at. 

'  (Supreme  Court  of  Indiana.    May  13, 1891.) 

IdMITA.TIOB8  —  FOEE0IX)gnRK  —  PlbADINO  —  COM- 
PLAINT. 

1.  Upon  foreclosure  of  a  mortgans  executed 
by  a  maa  and  his  wife,  a  decree  by  default  was 
rendered  directing  the  sale  of  a  diSerent  tract 
of  land  from  that  described  la  the  mortgage,  aad 
a  sale  was  made  under  tbe  decree.  The  land  sold 
had  once  belonged  to  the  mortgagor,  bat  had 
been  transferred  by  him  to  his  wife.  The  wife 
having  afterwards  died,  the  mortgagor  and  her 
other  heirs  brought  suit  to  recover  the  land  more 
tbaa  10  years  after  the  sale.  Held,  that  they  were 
barred  by  Rev.  St  Ind.  1881,  |  SW8,  which  pre- 
scribes a  10-year  period  of  limitations  for  ac- 
tions "for  the  recovery  of  real  property  sold  on 
execution,  brought  by.  the  execution  debtor  or  his 
heirs." 

Si.  A  complaint  which  fails  to  state  a  cause 
if  acU^n  against  all  the  defendants  is  demurrable. 

Appeal  from  circuit  court,  Monroe  coun- 
ty;  E.  D.  Pbabson,  Judge. 

E.  K.  MlUen  and  Dnacan  A  Batman,  for 
appellants.  Beem  A  Htek&w,  for  appel- 
Ins. 

MiLLKR,  J.  The  appellants  instituted 
this  action  against  the  appellees  to  recov- 
er real  estate,  and  quiet  their  title  to  the 
same.  The  sufficiency  of  the  second  para- 
graph of  complaint,  to  which  a  demurrer 
was  snstaiued,  presents  the  only  queution 
in  the  case.  It  appears  from  the  com- 
plaint that  on  the  Ist  day  of  March.  1867, 
the  plaintiff  James  E.  Whitesell  was  the 
owner  of  the  S.  W.  M,  of  section  10  in  town- 
ship 9  N.,  of  range  2  W.,  also  a  part  of  tbe 
N.  W.  %  of  tbe  same  section,  described  by 
metes  and  bounds,  containing  in  all  2U0 
acres;  that  on  tbe  lOtb  day  of  July,  1868, 
said  land  was  conveyed  by  the  owner  and 
Matilda,  his  wife,  to  John  E.  Sed  wick,  and 
by  bim  immediately  reconveyed  to  said 
Matilda;  that  on  the  lUtb  day  of  Marcfa, 
1867,  James  E.  Whitesell  and  another  were 
Indebted  to  Henry  Bitter  in  tbe  sum  of 
f  5.U00,  and  on  that  day  Whitesell  and  wife 


ezecnted  to  Bitter  a  mortgage  on  a  tract 
of  real  estate,  the  description  of  which  is 
identical  with  the  description  above  set 
out.  except  that  in  describing  the  quarter 
sections  the  word  "east"  is  used  Instead 
of  the  word  "  west. "  This  mortgage  was 
foreclosed  September  1, 1S74,  and  a  Judg- 
ment rendered  against  the  makers  of  tbe 
note  for  $8,000,  and  a  decree  for  tbe  sale 
of  tbe  land  entered.  Afterwards,  on  tbe 
8tb  day  of  October,  1874,  Bitter  began  an- 
other proceeding  to  foreclose  tbemortgage, 
making  Whitesell  and  wife  parties  defend- 
ant, as  well  as  certain  officers  of  the  coun- 
ty. It  is  averred  that  the  complaint  in 
that  case  did  not  allege  any  mistake  in  the 
mortgage  or  In  tbe  description  of  the  real 
estate,  nor  did  it  refer  to  tbe  prior  fore- 
closure of  the  mortgage,  or  aver  that  the 
real  estate  bad  been  sold  for  taxes, or  that 
the  land  had  been  sold  and  conveyed  to 
Matilda  Whitesell,  or  ask  for  a  reformation 
of  the  mortgage.  The  defendants  did  not 
appear  to  the  action,  and  were  defaulted. 
On  tbe  Sth  day  o!  April,  1875,  a  Judgment 
was  rendered  against  the  makers  of  tbe 
note  for  $10,704,  of  which  $718.02  was  on 
account  of  delinquent  taxes  for  which  the 
land  had  been  sold  and  purchased  by  tbe 
plaintiff.  A  decree  for  tbe  foreclosure  of 
the  mortgage  was  also  entered,  in  which 
the  real  estate  above  described,  owned 
by  Matilda  Whitesell,  was  correctly  de- 
scribed. A  certified  copy  of  the  decree  was 
Issued  to  tbe  sheriff,  and  on  the  22d  day 
of  May,  1875,  tbe  land  was  sold  to  the 
plaintiff  Bitter  for  the  sum  of  $11,000.  In 
due  time  a  sheriff's  deed  was  executed  to 
the'purchaser,and  possession  taken  under 
his  purchase.  Matilda  Whitesell  died  on 
the  1st  day  of  July,  1887,  leaving  her  hus- 
band and  the  other  appellants,  who  are 
her  children,  as  her  only  heirs  at  law. 
Henry  Bitter  also  died  on  the  1st  day  of 
September,  1887.  The  appellees  are  his 
children  and  heirs. 

Tbe  appellants  claim  that  the  decree  for 
the  sale  of  the  land  was  without  tbe  issnes 
of  tbe  case,  and  void;  that,  Matilda 
Whitesell  having  been  brought  into  court 
tor  tbe  foreclosure  of  a  mortgage  on  one 
tract  of  land,  tbe  entry  of  a  decree  against 
her  for  the  sale  of  a  different  tract  was  not 
simply  erroneous,  but  void.  The  yiew 
that  we  take  of  anotberquestion  involved 
renders  it  unnecessary  for  us  to  examine 
or  pass  upon  this  on«.  The  appellant 
James  E.  Whitesell,  who  was  joined  with 
the  other  appellants  as  a  plaintiff,  was, 
beyond  ail  question,  an  execation  debtor. 
It  was  his  debt.  He  was  a  Judgment 
debtor,  and.  after  tbe  execution  issued 
on  tbe  judgment,  an  "execution  debt- 
or" within  tbe  strictest  definition  of  tbe 
term.  The  fact  that  the  land  had  been 
conveyed  to  his  wife  did  not  make  him 
any  the  less  a  debtor.  Tbe  provision  con- 
tained in  the  third  clanse  of  section  Wi, 
Bev.St.  1881,  tliat  actions  for  tbe  recovery 
of  real  property  by  the  execution  debtor 
must  be  brought  within  10  years  after  the 
sale,  constitutes  a  complete  bar  to  his 
right  of  recovery.  It  necessarily  follows 
that  the  complaint,  not  showing  a  cause 
of  action  in  favor  of  all  the  plaintiffs,  is 
bad  on  demurrer.  Neal  v.  State,  40  Ind. 
ul,  and  cases  cited. 
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We  are  also  of  fbe  opinion  that  the 
cause  of  action  is  barred  againat  all  who 
claim  title  under  Matilda  Whiteaetl,  ac- 
quired ai-ice  the  rendition  of  the  Judgment. 
The  claaae  of  the  statute  uader  coneidera- 
tion,  preBrribIng  within  what  time  ac- 
tioiia  Shall  be  commenced,  is  as  follows : 
"Third.  For  the  recovery  of  real  property 
sold  on  execution  brought  by  the  execu- 
tion debtor,  his  heirs,  or  any  person  claim- 
log  ander  him,  by  title  acqalred  after  the 
date  of  the  judgment,  within  ten  years 
after  the  sale. "  Bev.  St.  1881,  §  293.  This 
limits  the  time  within  which  such  suits 
should  be  brought  by  the  following  per- 
sons: (1)  By  all  who  were  parties  to  the 
suit  in  which  the  judgment  was  obtained, 
and  against  whom  the  execution  issued 
for  its  enforcement;  (2)  by  persons  who 
acquired  title  under  those  of  the  preceding 
class  after  the  execution  of  the  Judgment 
upon  which  the  execution  was  issued  and 
land  sold.  The  decree  upon  which  the 
land  was  sold  was  an  "execntlon,"  with- 
in the  meaning  of  this  statute.  Every 
writ  which  authorizes  an  officer  to  carry 
Into  effect  a  judgment  or  order  of  a  court 
of  law,  or  a  final  decree  of  a  court  of  eq- 
uity, is  an  execution.  Freem.  ECx'ns,  §  2; 
Pierson  v.  Hammond. 22  Tex.  585;  U.  S.  v. 
Nourse,  9  Pet.  28:  Darby  t.  Carson,  il  Ohio, 
149.  Matilda  Whitesell  was  a  party  to 
the  suit,  and  we  may  Infer  that  the  decree 
directed  the  sale  of  her  interest  in  the 
property  therein  described.  She  was  there- 
fore a  party  to  the  execution,  which  was 
a  cortlfled  copy  of  the  decree  rendered 
against  her  and  her  no-defendants  for  the 
Bale  of  the  property,  and  embraced  within 
the  term  "execution  debtor"  used  in  the 
atatntn.  The  case  of  Brenner  v.  Quick,  88 
Ind.  546,  is  not  in  conflict  with  this  posi- 
tion, for  in  that  case  the  wife  was  uot  a 
party  to  the  foreclosure,  and  therefore 
not  an  execution  defendant.  The  decree 
rendered  against  Matilda  Whitesell'was 
doubtless  erroneous,  and  may  have  been 
void ;  but.  the  sale  of  the  land  under  the 
decree  was  safflclent  to  give  color  of  title, 
and  bring  the  case  within  the  operation 
of  the  statute  of  limitation.  Brenner  v. 
Qnick,  supra;  Orr  v.  Owens,  ante,  493, 
(this  term.)  The  fact  that  Mrs.  Whitesell 
was  a  married  woman  does  not  bring  her 
within  the  exceptions  in  favor  of  persons 
under  legal,  disabilities,  contained  in  the 
present  statute.  Rosa  v.  Prather,  103  Ind. 
191,  2  N.  £.  Rep.  675:  City  of  Indianapolis 
V.  Patterson,  112  Ind. 344, 14  N.  £.  Rep,  651. 

Judgment  affirmed. 


028  Ind.  289)  "~~^~" 

Woods  t>  Board  of  Commissionbrs  or 

Tipton  County. 
(Supreme  Court  of  Indiana.    May  18, 1891.) 

DbFCOTIVB  HIOHWAT— CoNTKIBCTOKT  NsOLIOIiNOB 

— Harmlbss  Ebror. 

1.  An  intoxicated  person  who  is  Injured  by 
an  accident  caosed  by  Dis  attempting  to  drive 
over  a  washont,  which  he  could  have  easily 
seen  and  avoided  had  be  been  sober,  cannot  re- 
cover from  the  oonnty  therefor,  since  driving 
wbem  intoxicated  constituted  contributory  negli- 
gence. 

a.  Under  Rev.  8t  Ind.  1881,  §  658,  which  pro- 
vides that  no  judgment  shall  be  reversed  wnen 
it  appears  that  the  merits  of  the  cause  have  been 
fairly  tried,  a  judgment  whiuh  the  record  affirm- 


atively shows  to  be  right  upon  the  evidence  will 
not  be  reversed  on  account  of  errors  in  the  charge 
to  the  jury. 

Appeal  from  circuit  court,  Hamilton 
county :  D.  Moss,  Judge. 

Stepbenaon  &  Fertig,  lor  appellant.  O. 
H.  Gifford  and  Kaoe  &  DavJs.tov  appellee. 

MoBbidb,  J.  This  was  a  suit  by  the  ap- 
pellant to  recover  damages  for  personal 
Injuries  sustained  by  him,  and  alleged  to 
have  been  caused  by  a  defective  approach 
to  a  bridge  in  Tipton  county.  Several 
errors  are  assigned  and  argued,  but  the 
conclusion  we  have  reached,  after  a  care- 
ful consideration  of  the  evidence,  renders 
it  unnecessary  to  consider  or  pass  upon 
them.  The  facts,  as  shown  by  the  evi- 
dence, are  substantially  ns  follows:  Ad- 
joining the  town  of  Tipton,  in  Tipton 
county,  and  forming  its  southern  bound- 
ary, is  Cicero  creek.  For  a  great  many 
years  a  bridge  was  maintained  over  said 
creeli  at  a  point  n  short  diHtance  east  of 
the  southern  terminus  of  Main  street.  In 
June,  1886,  the  board  of  county  commis- 
sioners adopted  an  ordercoudemning  said 
bridge,  and  declaring  it  to  be  unsafe  and 
unfit  for  travel.  They  erected  a  new 
bridge,  placing  it  at  the  south  end  of  Main 
street.  The  new  bridge  was  completed 
and  received  by  the  county  In  September, 
1885.  Thereafter  travel  was  mainly  over 
the  new  bridge.  The  old  bridge,  however, 
was  left  standing,  and  the  commissioners 
gave  it  to  one  James  H.  Flppen  on  condl. 
tlon  that  he  place  barriers  at  the  ap« 
proacbes  to  prevent  people  driving  on  it, 
and  that  he  should  tear  it  down  and  re- 
move it,  ond  turn  over  to  the  county  the 
bolts  used  in  its  construction.  Barriers 
were  erected,  but  were  removed  by  some 
person.  The  old  bridge  was  approached 
by  embankments,  extending  for  some  dis- 
tance from  each  end,  and  several  feet  in 
height.  After  the  completion  of  the  new 
bridge,  therond-way  along  the  approaches 
to  the  old  bridge  became  partially  over- 
grown with  weeds,  and  in  the  year  1886 
the  approach  to  the  south  end  was  par- 
tially washed  away,  leaving  a  chasm  six 
or  seven  feet  wide,  extending,  in  the  shape 
of  the  letter  V,  nearly  across  the  road- 
way, and  cut  down  to  a  considerable 
depth.  This  was  the  situation  on  the  9th 
day  of  March,  1887.  At  that  time  the  ap- 
pellant was  a  farmer  residing  at  Atlanta, 
in  Tipton  county,  and  on  the  day  in  ques- 
tion he  came  to  Tipton,  where,  by  bis  own 
testimony,  he  spent  the  day  drinking  and 
gambling.  By  the  testimony  of  the  town 
marshal  and  others,  he  became  very  deeply 
intoxicated,  and  was  so  noisy  and  trou- 
blesome that  the  marshal,  after  trying  in 
vain  to  persuade  him  to  leave  town,  twice 
had  men  take  him  out;  but  each  time  lie 
returned,  and  about  sunset,  finding  him 
still  on  the  street,  the  marshal  threatened 
to  lock  him  up  if  he  did  not  go;  and  he  then 
got  into  his  buggy  and  started  off.  The 
marshal  says  he  was  maudlin  drnnk,  and 
staggered.  This  time  he  left  town,  cross- 
ing'Cicero  creek  over  the  new  bridge. 
After  getting  out  of  town,  he  decided  to  re- 
turn, and  attempted  to  do  so  by  way  of 
the  old  bridge.  When  within  150  feet  of 
the  bridge,  he  stopped  bis  horse,  ana  was 
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seen  and  heard  by  several.  He  was  boist- 
erous, was  aboutinK,  and  was  conducting 
an  inioglnary  auction.  He  then  drove 
onto  tlie  soutb  approach  to  the  old  bridge. 
W b en  bia  horse  reached  the  washout  or 
chasm  extending  across  the  road-way,  be- 
ing sober,  he  stopped,  and  refused  to  pro- 
ceed. Appellant  urged  blin  by  shouting, 
and  by  slapping  him  with  the  lines,  until 
he  sprang  forward  and  cleared  the  ctaasm, 
taking  the  boggy  with  him.  The  shoclc 
of  the  buggy's  plange  threw  the  appellant 
out,  and  he  fell  into  the  creek,  receiving 
very  severe  and  painful  Injuries.  Tbe  In- 
juries were  of  such  character  that  be  suf- 
fered Intensely  for  months,  was  compelled 
to  submit  to  several  very  severe  surgical 
operations,  and  will  necessarily  be  a  suf- 
ferer all  tbe  remainder  of  bis  lite.  He  was 
Injured  jnst  about  dark,  but  from  the  evi- 
dence it  is  plain  that,  if  be  bad  been  sober 
when  his  horse  stopped  on  tbe  brink  of  tbe 
washout,  he  could  and  would  have  seen 
it,  and  would  have  escaped  injury.  He 
was  Dial nly  visible  to  parties  distant  from 
him  from  150  to  200  feet,  and  it  was  from 
that  distance  that  men  saw  him  fall  and 
ran  to  his  assistance.  On  this  stale  of 
facts,  waiving  all  question  as  to  whether 
or  not  tbe  county  could  be  held  liable  at 
all  for  injuries  received  by  one  in  attempt- 
ing to  cross  said  bridge,  (a  question  upon 
which  we  intimate  no  opinion,)  it  is  clear 
that  the  appellant  could  not  recover,  and 
that  the  verdict  of  tbe  jury  was  right.'  To 
entitle  him  to  recover- of  the  county,  he 
was  required  to  show  that  he  was  hlniselt 
free  from  contributory  negligence.  Where 
one,  by  reason  of  his  own  voluntary  in- 
toxication, exposes  himself  to  danger, and 
receives  injuries  which  he  could,  and  by 
the  exerclHe  of  ordinary  prudence  would, 
have  uvoIde'J  if  sober,  he  Is  guilty  of  con- 
tributory negligence,  and  cannot  recover 
for  such  injuries.  In  such  case,  voluntary 
intoxication  Is  In  itself  negligence.  It  is 
not  true,  as  suggested  by  counsel  at  one 
place  in  the  record,  that  a  man  has  the 
right  to  become  intoxicated,  and  In  that 
condition  travel  along  the  public  high- 
ways. The  legisla  ture  has  declared  that 
be  who  Is  found  In  a  public  place  in  a  state 
of  intoxication  thereby  commits  a  crime, 
for  which  he  may  be  fined  and  Imprisoned. 
Rev.  St.  1881,  §  2091.  From  one  stand- 
point, the  appellant's  condition  appeals 
strongly  to  tbe  sympathies.  A  vigorous 
man,  in  robust  health,  be  was  by  this  oc- 
currence broken  In  constitution,  and  made 
a  life-long  sufferer.  It  the  facts  were  such 
as  tu  make  tbe  county  Ibiblo,  we  would 
not  have  set  aside  a  verdict  awarding  him 
most  liberal  damages.  But  tbe  evidence, 
showing,  as  it  does,  that  bis  injuries  are 
tbe  result  of  his  own  voluntary  surrender 
of  his  ability  to  see  and  guard  against 
danger,  he  has  no  claim  on  the  connty 
for  compensation,  whether  the  connty  au- 
thorities bad  or  had  not  fully  acquitted 
themselves  of  the  duty  they  owed  the  pub- 
lic. Of  the  errors  assigned  and  argued, 
we  will  only  say  that  appellant  complains 
of  three  questions  which  tbe  court,  over 
his  objections,  allowed  a  witness  to  an- 
swer. The  questions  and  answers  were 
competent,  and  the  court  did  not  err. 
We  think  tbe  court  did  err  in  certain  in- 


structions given,  which  Is  tbe  only  other 
error  argued;  and  possibly  In  some  re- 
fused; but,  from  the  facts  clearly  shown 
to^zlst  in  this  case,  the  plalntitf  cannot 
recover,  and  the  verdict  is  right.  The 
ends  of  justice  would  not  be  subserved  by 
requiring  a  retrial  of  the  issues.  Section 
658.  Rev.  St.  1881,  contains  the  following: 
"Nor  shall  any  judgment  be  stayed  or  re- 
versed, in  whole  or  in  part,  when  it  shall 
appear  to  the  court  that  the  merits  of  tbe 
cause  have  been  fairly  tried  and  deter- 
mined in  the  court  below;"  and  this  court 
has  many  times  decided  that,  when  the 
record  affirmatively  shows  that  the  ver- 
dict is  right  upon  the  evidence,  tbe  Judg- 
ment will  not  be  reversed  because  the 
court  has  erred  in  the  instructions  given 
to  the  jury.  Stockwell  v.  Brant,  97  Ind. 
474;  Simmon  v.  Larkln,  82  Ind.  385;  Nor- 
rls  V.  Casel,  90  Ind.  143;  State  v.  Rubiman, 
111  Ind.  17. 11  N.  B.  Rep.  793;  Cassady  v, 
Magber,  85  Ind.  228;  Ledtord  v.  Ledford, 
95  Ind.  283;  Sanders  v.  Weelburg,  107  Ind. 
286,  7  N.  £.  Rep.  578.  Judgment  afiarmed, 
with  costs. 

(U8  lad.  240) 

Board  of  Commibsionebb  of  County  of 
Gibson   t.  Cinctnnati    STBAM-HsiiTiNO 
Co. 
(Supreme  Cawrt  Cff  Ivdiana.    May  14, 1891.) 

BTATDTE  or  FSJIDDS  —  Coli.atbbii,  Coktr/lctb— 

BUILDINO    COMTBAOT   OF  COUKTT  —  CEANOB  Of 

Plakb. 
1.  Plaintiff  .oontraoted  with  defendant's  princi- 
pal contractor  to  furnish  a  steam-heating  appa- 
ratus for  a  coort-house,  tbe  plans  agreed  upon 
differing  from  the  ori^nal  specifications.  De- 
fendant, being  unwilling  to  advance  pay  therefor 
to  its  principal  contractor,  paid  an  amount  due 
thereon  to  plaintiff,  who  executed  a  bond  for  the 
completion  of  the  tvorlc,  which  was  verbally  as- 
sented to  by  defendant,  and  completed  the  same. 
Defendant  to<^  possession  of  the  building,  and 
continued  to  use  the  heating  apparatus.  Plain- 
tiff sued  for  an  onpaid  balance.  RdA,  that  the 
contract  was  not  a  collateral  one,  and  there  was 
a  consideration  moving  to  defendant  that  took  the 
promise  out  of  the  operation  of  the  statute  of 
frauds. 

3.  Objection  that  tbe  dianges  in  the  specifi- 
cations violate  the  provisions  of  Rev.  St  Ind.  % 
4243,  requiring  plans  and  specifications  for  the 
construction  of  public  buildings  to  l>6  prepared 
and  filed,  is  not  well  taken,  in  the  absence  of 
proof  that  the  changes  respecting  the  steam-heat- 
ing apparatus  were  other  than  of  such  minor  Im- 
portance as  were  necessary  and  apparent  in  tbe 
progress  of  tbe  work. 

Appeal  from  circuit  court,  Knox  county; 
N.  F.  Malott,  Judge. 

L.  C.  Embree,  for  appellant.  Melds  A 
EwiDg,  for  appellee. 

Elliott,  J.  On  the  25th  day  of  Sep- 
tember, 1883,  the  board  of  commissioners 
of  Gibson  county  entered  into  a  contract 
with  Joseph  G.  Miller  for  tbe  erection  of 
a  court-house.  The  plans  and  specifica- 
tions were  adopted  at  a  meeting  of  the 
board  on  the  7th  day  of  August,  1883.  and 
notices  inviting  proposals  for  building 
the  court-house  were  published  for  more 
than  six  weeks  prior  to  tbe  time  tbe  con- 
tract was  awarded.  The  notice  was  pub- 
lished in  a  newspaper  of  general  circula- 
tion In  the  county  of  Gibson.  Miller  en- 
tered upon  the  work  under  the  contract, 
and  on  the  29tb  day  of  December,  1884, 
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made  a  contract  with  the  appellee  to  far- 
Disb  a  Bteam-heatinK  apparatae  and  ap- 
plianceB  Tor  the  conrt-boase.  The  plan 
and  Bpeciflcations  ain^ed  upon  by  Miller 
and  the  appellee  were  different  from  those 
adopted  In  the  first  Instance  by  the  board 
ot  commlBBlonera,  but  what  the  differences 
•were  doea  not  appear.  The  appellee  en- 
tered npnn  the  work  required  by  Its  con- 
tract, and  furnished  labor  and  material. 
On  the  Ist  day  of  April,  1885,  It  received 
from  Miller,  In  part  payment,  9S,000,  and 
on  tbe  20th  day  ot  June  of  that  year  there 
was  owing  from  Miller  to  the  appellee  the 
sum  of  $2,200.  This  sum  Miller  failed  to 
pay,  although  it  bad  been  due  for  more 
than  two  months.  The  architects,  Mc- 
Donald Bros.,  refused  to  Issue  an  esti- 
mate, and  the  app<>llee  tendered  to  the 
board  a  bond  conditioned  as  follows: 
"The  condition  ot  this  obllKntion  Is  such, 
whereas,  tbe  said  Cincinnati  Steam-Heat- 
ing Company  has  a  contract  with  one  Jo- 
seph O.  Miller,  who  is  chief  contractor  for 
tbe  erection  ot  a  court-house  in  Gibson 
2oanty,  Ind.,  to  place  certain  steam-beat- 
icK  apparatus  In  said  coart-bouse,  for 
wbtch  it  is  to  receive  tbe  sum  of  $6,665,  in 
iuBtaliments  equal  to  ^Khty-flve  per  cent. 
of  the  value  ot  the  work  done  and  mate- 
rial furnished  as  said  job  shall  proirress; 
and  as  there  is  now  duetoit  tbe  sum  of  f'J,- 
200  on  said  work  on  said  contract,  which 
said  Miller  has  failed  to  pay,  J:he  said  com- 
missioners having  rinsed  to  advance  any 
more  direct  to  said  Miller  on  his  said  con- 
tract,but  b'eing  willing  and  desirous  of  ad- 
vancing to  the  said  tbe  Cincinnati  Steam- 
Heating  Company  direct  the  money  now 
due,  and  to  become  due,  for  Its  said  work, 
upon  the  approval  of  said  architects,  and 
propose  to  advance  at  once,  at  next  meet- 
ing of  said  commissioners,  the  $2,200 
aforesaid:  Now  therefore,  If  tbe  said  tbe 
Cincinnati  Steam-Heating  Company  shall 
complete  Its  said  job  of  work  in  accord- 
ance with  the  plans  and  specifications 
and  terms  of  Its  snid  contract,  and  the 
work  so  completed  shall  be  accepted  by 
the  McDonald  Bros.,  these  presents  shafl 
be  void ;  otherwise  to  remain  in  full  force 
and  virtue."  The  board  accepted  the 
bond  while  In  session,  but  made  no  entry 
of  record.  After  the  acceptance  of  the 
bond,  tbe  board  caused  a  warrant  to  is- 
sue to  the  appellee,  on  which  It  received 
$2,200.  The  order  directing  the  warrant 
to  Issue  reads  thus:  "Comes  now  Ken- 
neth McDonald,  architect  on  new  court- 
house, and  files  estimate  for  work  done 
and  materials  furnished  for  steani-heating 
in  tbe  sura  of  twenty-two  hundred  dollars 
by  Joseph  O.  Miller,  the  estimate  having 
been  assigned  to  tbe  Cincinnati  Steam- 
Heatini?  Company,  and  also  showing  that 
Joseph  (t.  Miller  has  been  previously  paid 
the  sum  of  $80,679,  and  making  a  total  al- 
lowance of  $82,879:  and  after  hearing  the 
evidence  and  being  fully  advised,  it  is 
found  thateaid  claim  onKbt  to  be  allowed. 
It  la  now  ordered  that  the  Cincinnati 
Steam- Heating  Company  be  allowed  the 
sum  of  twenty-two  hundred  dollars." 
The  appellee  fully  performed  its  part  of 
the  contract,  and  on  the  20th  day  of  De- 
cember, 188.5,  demanded  an  estimate,  but 
tbe  architect  refused  to  certify  one.    On 


the  1st  day  of  February,  1886,  the  board 
entered  an  order  declaring  the  court-house 
completed  and  ready  for  occupancy ;  and, 
pursuant  to  such  order,  possession  was 
taken  by  the  connty  officers,  and  the  rec- 
ords placed  in  the  building.  The  county, 
by  its  officers,  occupies  the  court-house, 
and  uses  the  steam-beating  apparatus 
placed  In  it  by  the  appellee.  On  the  14th 
day  of  April,  1886,  the  appellee  presented 
its  claim  for  the  remainder  due  upon  its 
contract, bat  Itsclalm  was  rejected.  There 
remains  owing  the  appellee  the  sum  of 
$1,465.  Tbe  appellant's  counsel  contend 
that  the  board  had  no  authority  to  con- 
tract for  tbe  steam-heating  apparatus, 
for  the  reason  that  no  plans  and  specifl- 
cations  were  ever  placed  on  file  In  the 
auditor's  office,  and  no  notice  was  pub- 
Ilsbed  Inviting  proposals  for  furnishing 
tbe  court-honse  with  steam-heating  ap- 
paratus. This  contention  Is  based  upon 
the  provisions  of  the  statute  requiring 
plans  and  specifications  for  the  construc- 
tion ot  public  buildings  to  be  prepared 
and  filed  before  advertising  for  proposals. 
Eev.  St.  §  4243.  We  cannot  accept  the 
views  of  counsel  as  correct.  In  our  opin- 
ion, the  statute  was  not  intended  to  pre- 
vent changes  in  plans  au<l  specifications 
from  being  made  In  cases  where  It  becomes 
apparent  in  the  progress  of  the  work  that 
changes  are  required.  We  do  not  mean 
to  be  understood  as  holding  that  changes 
In  the  general  plan  of  the  work  may  be 
made  at  the  pleasure  of  the  board  of  com- 
missioners: but  we  do  mean  to  adjudge 
that  changes  may  be  made  in  details  and 
in  minor  particulars.  If  thu  rigid  rule  for 
which  the  appellant  contends  were  adopt- 
ed, then  the  board  could  not  change  a 
window,  a  door,  a  chimney,  or  any  like 
matter,  and  certainly  tbe  legislature  did 
not  mean  to  establish  a  rule  that  would 
prevent  such  changes.  Of  course,  no  im- 
portant general  change  in  the  plan  of  tbe 
building  can  be  made;  but  a  change  in  a 
matter  of  detail,  such  as  the  heating  or 
lighting,  may  be  rightfully  made  when  re- 
quired. If  the  board  of  commisBloners 
secures  and  files  plans  and  specifications 
so  full  and  specific  as  to  show  the  charac- 
ter o[  the  proposed  building,  and  duly  ad- 
vertises for  proposals,  the  county  cannot 
escape  liability  without  showing  that 
changes  In  Important  particulars  were 
made.  This  conclusion  is  fairly  supported 
by  the  case  of  Bass  F.  &  M.  Works  v. 
Board  Com'rs  Parke  Co.,  llS'Ind.  234, 17 
N.  E.  Rep.  598.  Neither  the  county  ntjr 
Its  officers  can,  with  reason  or  justice, 
ask  that  It  shall  be  presumed  that  the 
board  of  commissioners  either  violated 
the  law  or  acted  in  bad  faith  in  ordering 
changes  In  a  matter  of  detail  such  as  that 
of  heating  a  court-bouse.  On  the  contra- 
ry, the  iiresumption  Is  that  what  was 
done  was  done  rightfully  and  in  good 
faith.  It  must,  therefore,  be  presumed,  in 
tbe  absence  of  countervailing  facts,  that 
the  changes  respecting  the  steam-heating 
apparatus  were  of  such  minor  Importance 
and  ao  necessary  that  It  was  not  only  the 
right  of  the  board  to  order  them  made, 
but  that  it  was  its  duty  to  cause  them  to 
be  made.  The  connty  Is  using  and  enjoy- 
ing tbe  property  placed  In  its  possession 
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by  the  appellee  In  groodtatth ;  and  the  least 
that  It  can  do,  If  It  would  keep  and  enjoy 
the  property  without  paying  for  it,  is  to 
show  such  facts  aa  make  It  clearly  appear 
that  the  acts  of  its  board  of  commlssiou- 
ers  were  unauthorized  or  illegal. 

It  Is  argued,  with  ability  and  plaaslblll- 
ty,  that  there  was  no  promiae  on  the  part 
of  the  board  of  commissioners  to  pay  the 
appellee  for  the  beating  apparatus.  In 
oar  judgment,  the  contention,  plausible  as 
it  is,  cannot  prevail.  The  facts  surround- 
ing the  parties,  when  the  bond  was  ac- 
cepted by  the  coiumlssioners,  furnish  the 
light  by  which  the  contract  must  be  read. 
The  county  was  unwilling  to  pay  any- 
thing more  to  Miller,  the  principal  con- 
tractor. It  had  already  paid  on  account 
of  the  beating  apparatus  a  considerable 
sum  of  money.  It  was  willing  to  pay 
the  appellee  "the  sum  due  and  to  become 
due. "  The  appellee  was  willing  to  com- 
plete the  work,  and  gave  bond  that  it 
would  do  so.  It  can  hardly  be  doubted 
that  the  parties  meant  that  one  should  do 
the  work,  and  that  the  other  should  pay 
for  it  when  it  was  done.  The  one  did  do 
the  work  and  the  other  has  received  the 
benefit.  It  must  be  implied  that  one 
should  receive  compensation,  and,  if  this 
be  the  implication,  then  there  is  an  im- 
plied promise.  It  is  said,  however,  that 
the  writing  simply  expressas  a  desire  to 
advance  money,  and  does  noteven  express 
a  desire  or  willingness  to  pay  money  ;  but 
this  certainly  is  a  forced  and  unnatural 
construction  of  the  language  employed  by 
the  parties.  It  is  not  reasonable  to  infer 
that  the  commisBioners  nndemtood  that 
all  that  the  appellee  expected  was  "a  de- 
sire to  advance  money,"  nor  is  it  reason- 
able to  infer  that  the  appellee  agreed  to 
do  work  tor  any  such  a  consideration. 
The  cases  of  Harmon  v.  James,  7  Ind.  263, 
and  J  obnston  y.  Griest,  85  Ind.  603,  lend 
appellant  no  support;  toriu  those  cases 
no  conuiderattpn  was  shown,  while  here 
a  full  and  valuable  consideration  appears. 
Here  there  is  a  consideration  fully  ex- 
pressed; in  those  cases  there  was  none. 
The  case  before  us  is  not  ruled  by  tbe  cases 
named,  but  by  the  principle  asserted  in 
Long  y.  Straus,  107  lud.  98,  6  N.  E.  Kep. 
123,and7N.G.Bep.763.  Itisimportantto 
mark  the  fact  ihut  not  only  did  the  appel- 
lee promise  the  appellant  to  do  the  desig- 
nated work,  but  that  it  also  gave  bond, 
with  surety,  that  it  would  do  tbe  work 
as  promised.  There  was  a  promise  for 
a  promise.  There  was  value  previously 
received,  and  there  was  a  bond  covenant- 
ing that  what  was  promised  should  be 
gerformed.  No  lack  of  consideration  can 
e  Justly  asserted,  for  tbe  new  bond,  exe- 
cuted direct  to  the  appellant,  was  itself  a 
consideration,  bat  it  was  not  by  any 
means  the  only  consideration  yielded  by 
tbe  appellee.  We  are  satisfied  that  there 
was  a  promise  upon  a  valid  consideration 
moving  to  the  promisor. 

We  are  required  to  decide  whether  the 
promise  is  within  the  statute  of  frauds. 
If  it  is  an  original,  and  not  a  collateral, 
promise,  then  it  is  not  within  the  statute. 
if  it  is  not  an  original  promise,  it  is  with- 
in tbe  statute;  for  It  is  well  settled  that 
a  contract  not  entirely  in  writing  is  ver- 


bal, and  therefore  voidable,  under  the 
statute  requiring  collateral  contracts  to 
be  evidenced  by  writing.  There  is  here  no 
written  promise  on  the  part  of  the  apv^el- 
lant,  altboagh  there  is  a  verbal  assent  to 
a  written  proposition  of  the  appellee. 
Higham  v.  Harris,  108  Ind.  248.  8  N.  E. 
Rep.  255;  Tomliuson  v.Brlles,  101  Ind.  538, 
I  N.  E.  Rep.  63;  Hackleraan  v.  Board.  94 
Ind.  86;  High  v.  Board,  92  Ind.  580;  Mc- 
Curdy  v.  Bowes,  88  Ind.  583-585;  Board 
v.  Miller,  87  Ind.  257,  Gordon  v.  Gordon. 
96  Ind.  134;  Pulse  v.  Miller,  81  Ind.  190: 
Board  y.  Shipley,  77  Ind.  5!t3. 

Tbe  promise  of  tbe  appellant  is  an  orig- 
inal, and  not  a  collateral,  one.  The  con- 
sideration for  tbe  promise  moved  to  the 
appellant,  for  it  obtained  a  bond  securing 
the  performance  of  tbe  contract,  and  ob- 
tained also  tbe  materials  and  labor  of  the 
appellee.  The  benefit  accrued  to  tbe  own- 
er, and  not  to  the  original  contractor. 
For  what  tbe  owner  received  and  retained 
it  was  bound  in  equity  and  good  con- 
science to  pay.  Bass  F.  &  M.  Works  v. 
Board  Com'rs  Parke  Co.,  supra.  The  ap- 
pellant did  not  promise  to  pay  for  proper- 
ty received  by  Miller;  Its  promise  was  to 
pay  for  property  received  by  the  county 
itself.  The  work  was  not  complete:!  when 
the  promise  was  made,  and  Miller  was  not 
the  debtor  for  the  work  that  bad  not  been 
done,  however  it  may  be  as  to  the  work 
that  had  already  been  performed.  But, 
even  as  to  the  work  tbat  had  been  done 
prior  to  the  new  promise.  Miller  was  not 
the  ultimate  beneficiary  from  it;  for,  in 
tbe  end,  the  benefit  was  tbe  county's.  The 
new  promise  secured  the  completion  of  the 
work,  and  this  consideration  directly  and 
beneficially  moved  to  the  appellant.  The 
new  bond  was  an  additional  considera- 
tion, so  that  there  was  a  complete  and 
valuable  new  and  additional  considera- 
tion. The  consideration  yielded,  secured 
a  new  promiae,  and  that  promise  was  to 
do  work  for  the  promisor,  and  work,  too, 
which  was  for  its  sole  benefit.  The  appel- 
lant made  no  promise  to  answer  for  the 
debt  or  default  of  Miller,  nor  did  It  under- 
take to  pay  tor  property  delivered  to  him. 
What  the  appellant  did  promise  to  do 
was  that  it  would  pay  the  appellee  for 
work  done  in  improving  its  property  and 
fitting  it  tor  use  and  occupancy.  Tills 
new  promise  was  not  collateral  to  any  an- 
terior undertaking,  for  it  was  not  to  pay 
another's  debt,  nor  was  it  to  pay  for 
property  delivered  to  another,  or  for  serv- 
iced i:t!ndered  for  another.  On  the  con- 
trary, the  promisor  was  tbe  sole  benefi- 
ciary, and  it  was  seeking  to  obtain  value 
tor  itself,  and  no  one  else.  It  seems  clear 
that  Justice  requires  that  the  county 
should  pay  what  it  promised,  for  its  prom- 
ise was  fur  its  own  benefit,  and  all  of 
value  that  the  promise  secured  ncr.rued  di- 
rectly and  completely  to  it  as  the  owner 
of  tlie  property.  The  principle  which  the 
well-reasoned  cnses  establish  is  this: 
Where  the  owner  of  property  undertakes 
to  pay  for  work  and  materials  to  be  sub- 
sequently done  and  furnished  by  a  sub- 
contractor in  order  to  secure  the  comple- 
tion of  a  building.  In  a  case  where  the 
principal  contractor  has  failed  to  carry  on 
tbe  work,  the  promise  is  an  original  one. 
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and  not  within  the  statute  of  frauds. 
This  prhiciple  is  intrinsically  just,  and  its 
enfurcecnent  does  not  In  the  sltKhtest  de- 
gree tend  to  the  mischief  the  statute  of 
frauds  and  perjuries  was  intended  to  re- 
press. In  the  well-feasoued  case  of  Emer- 
son V.  Slater,  22  How,  2S,  the  supreme 
court  of  the  United  States  gavethe  subject 
full  consideration,  and  held  that  a  prom- 
ise similar  t'>  that  made  by  the  appellant 
was  enforceable.  It  was  there  said:  "But 
whenever  the  main  purpose  and  object  of 
the  promisor  is  not  to  answer  lor  an- 
other, but  to  subserve  some  pecuniary  or 
business  purpose  of  his  own,  Inrolring  ei- 
ther a  benefit  to  himself  or  damage  to  the 
other  contracting  party,  his  promise  is 
not  within  the  statute,  although  it  may 
be  inform  a  promise  to  pay  the  debt  of 
another,  and  althoagh  the  performance  of 
it  may  incidentally  have  the  effect  of  ex- 
tlDgoishlng  that  liability. "  It  is  possible 
that  the  language  quoted  states  the  doc- 
trine rather  too  broadly,  but  we  shall  not 
inquire  whether  it  does  so  or  not;  for  here 
we  are  not  required  to  decide  what  the 
role  la  where  the  promise  relates  to  the 
past,  Inasmuch  as  we  are  concerned  only 
with  what  relates  to  the  future  at  tne 
time  the  new  promise  was  made.  This  is 
so  becaose  the  only  question  in  this  case 
is  whether  the  appellee  is  entitled  to  re- 
cover for  work  done  and  material  fur- 
nished after  the  new  contrnxt  was  made. 
If  the  claim  asserted  was  to  the  sum 
owing  before  the  new  promise  was  made, 
there  would,  perhaps,  be  more  difficulty  in 
solving  the  legal  problem;  but  the  sum 
due  when  the  new  promise  was  made  was 
paid,  so  that  the  controversy  concerns 
only  the  right  to  recover  the  sum  that  sub- 
sequently became  doe  for  work  done  and 
materials  furnished.  We  do  not  decide, 
we  may  say  by  the  way,  that  the  sum  due 
might  not  be  recovered  under  the  new 
promise,  had  it  not  been  paid.  We  simply 
decide  the  question  before  us,  and  that  re- 
lates to  matters  that  at  the  time  the  new 
promise  was  made  concerned  the  future, 
and  not  the  past.  These  were  promises 
in  their  nature  severable,  and  the  valid 
promise  may  certainly  be  enforced.  Low- 
man  V.  iSheets,  124  Ind.  416,  24  N.  £.  Hep. 
351. 

Resuming  our  consideration  of  the  de- 
cided cases  bearing  directly  upon  the  ques- 
tion before  us,  we  take  up  that  of  Sext  v. 
Geise,  80  Ga.  6»S,  6  S.  E.  Rep.  174,  where  an 
owner  promised  to  pay  for  materials  fur- 
nished to  complete  a  building  then  in 
progress  of  construction,  and  where  it 
was  said:  "If  the  supply  of  lumber  was 
about  to  stop,  and  the  owner  of  the  build- 
ing procured  its  continuance  by  promising 
to  pay  for  it,  bis  undertaking  was  not 
collateral,  hut  original,  and  he  is  bound." 
Another  case  Is  that  of  Kutzmej'er  v.  En- 
nls.  27  N.J.  Law,S71,  where  the  court  said, 
speaking  of  the  owner  of  a  building:  "He 
was  interested  in  the  completion  of  the 
work ;  he  rei-eived  the  benefit  ot  it,  and  he 
had  it  in  his  power  to  indemnify  himself 
for  the  advance  to  Ennis"by  withholding 
the  money  from  the  contractors."  In  dis- 
cussing a  question  which  arose  in  a  case 


very  similar  to  the  present,  the  supreme 
court  of  Vermont  said :  "If  In  this  case  a 
rhlrd  person  make  an  entire,  substantive, 
and  independent  contract  with  hlra  toper- 
form  the  same  service,  this  may  he  enforced, 
though  not  in  writing,  as  It  Is  notcoliater- 
al."  Sinclair  V.  Richardson,  12  Vt.  33.  But 
without  quoting  from  the  decisions,  or 
commenting  upon  them,  we  cite  some  of 
tbem,  and  afflrni  that  our  conclusion  that 
the  appellant's  contract  is  original,  and 
not  collateral,  is  sustained  by  the  over- 
whelming weight  of  Huchorlty.  Teoman 
v.  Mueller,  83  Mo.  A  pp.  343;  Crawford  v. 
Edison,  (Ohio.)  13  N.  E.  Rep.  82;  Clifford 
V.  Luhrlng,  69  111.  401 ;  Bayles  v.  Wallace, 

10  N.  Y.  Supp.  191;  Hagadoru  v.  Lumber 
C-o.,  (Mich.)  45  N.  W.  Bep.  650;  Railway 
Co.  V.  Howrln,  (Tex.)  9  S.  W.  Rep.  661; 
Greenough  v.  Eicholtz,  (Pa.)  15  Atl.  Rep. 
7W;  Fitigerald  v.  Morrissey,  (Neb.)  15  N. 
W.  Rep.  233;  Young  v.  French,  35  Wis.  116. 
Of  the  cases  cited  by  the  appellant,  the 
only  ones  in  point  are  Ellison  v.  Jaclison 
WaterCo.,12CaI.542;  Noyes  v.  Humphreys, 

11  Grat.636;  Ware  v.  Stephenson,  10  Leigh, 
155.  The  Virginia  cases  are  out  of  line 
with  authority,  and  so  is  the  California 
case.  The  latter  cites  as  authority  a  sin- 
gle case,  that  of  Puckett  v.  Bates,  4  Ala. 
^.  and  that  case  is  in  conflict  with  the 
later  and  better  considered  case  of  Jolley 
V.  Walker, 26  Ala. 690.  Our  own  cases  very 
clenrly  recognize  the  distinction  between 
original  and  collateral  contracts.  The 
earlier  cases  are  collected  in  Anderson  v. 
Spence,  72  Ind.  816,  and  it  was  shown  that 
the  case  of  Green  v.  Cresswell,  10  Adol.  & 
E.  453,  which  asserted  a  doctrine  contrary 
to  that  here  declared,  had  been  overruled 
In  England  and  denied  in  America.  In 
Palmer  v.  Blain,  .55  Ind.  11,  it  was  held 
that  a  promise  bya  third  person  to  an  ex- 
ecution creditor  that.  If  the  creditor  would 
satisf.r  the  execution,  he  would  pay  the 
judgment,  was  not  within  the  statute. 
A  very  similar  decision  was  made  in  Frash 
v.  Polk,  67  Ind.  55.  In  Augbie  v.  Landis, 
95  Ind.  413,  It  was  held  that  a  promise  by 
a  defendant  to  pay  for  work  which  the 
plaintiff  agreed  to  do  for  a  third  person 
was  not  within  the  statutory  inhibition. 
The  case  ot  Shaffer  r.  Ryan,  84  Ind.  140, 
illustrates  the  difference  between  an  orig- 
inal promise  and  a  collateral  one,  as  does 
also  the  case  of  Hackleman  v.  Miller,  4 
Blackf.  322.  The  case  before  us  is  not  de- 
pendent upon  the  doctrine  of  novation, 
sn  that  the  cases  of  Lungford  v.  Freeman, 
60  Ind.  46;  Krutz  v.  Stewart,  54  Ind.  178; 
Crosby  v.Jerolomau,  37  Ind.  264;  Ellison  v. 
Wlsehart,  29  Ind.  32,— are  not  of  con- 
trolling influence.  It  is  not  dependent 
upon  that  doctrine,  tor  the  manifest  rea- 
son that  what  was  done  alter  the  new 
promise  was  made  was  done  for  the  prom- 
isor, for  its  benefit,  and  at  its  request,  and 
it  is  only  for  the  value  of  what  was  so 
done  that  the  appellee  sues.  As  to  the 
value  ot  the  work  and  materials  furnished 
under  the  new  promise,  the  contract  was 
one  between  the  appellee  and  the  appel- 
lant, and  It  did  not  concern  any  debt  due 
from  Miller  to  the  former.  Judgment 
affirmed. 
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MoCoNNELL  et  aJ.  V.  Citizens'  State  Bank 
or  Pbtersbubo.i- 

(Supreme  Court  of  Indiana.    May  18, 1891.) 

VBAnSUUBHT  CONTBTASCES — ^RXOHTS  OV  CbBDITOR 

— Etidbkcb. 

1.  In  an  action  by  a  creditor  to  set  aside  a 
deed  from  the  debtor  to  his  son  on  the  ground 
that  it  was  without  consideration,  and  rendered 
the  debtor  insolvent,  the  onlv  testimony  as  to 
consideration  was  that  of  the  deotor,  his  wue,  and 
son,  who  all  testified  that  the  deed  was  given 
tor  a  valuable  consideratioo.  Held,  that  the  fact 
that  there  were  inconsistencies  and  discrepancies 
in  tiieir  evidence  was  not  sufficient  to  justify  a. 
judgment  for  the  plaintiff,  since  the  burden  was 
on  him  to  show  that  tbo  deed  was  without  consid- 
eration. 

a.  A  creditor  need  not  exhaust  all  his  debt- 
or's remaining  property  before  bringing  suit  to 
set  aside  a  voluntary  conveyance  of  some  of  his 
property. 

Appeal  from  circuit  court,  Gibson  coun- 
ty; O.  M.  Wklbor-v,  Judge. 

L.  C.  Embree,  for  appellants.  J.  H.  Miller 
and  F.  B.  Posey,  for  appellee. 

McBbidb,  J.  This  was  a  suit  by  a  cred> 
itor  to  set  aside  as  fraudulent  a  convey- 
ance of  land  by  bis  debtor.  On  the  19th 
day  of  January,  1S89,  James  H.  McConnell 
and  Elisha  £.  Bell  executed  to  appellee 
tbeir  note  for  $3,000  borrowed  money.  At 
that  time  McConnell  owned  the  land  in 
controversy,  with  other  lands.  On  the 
Slst  day  of  January,  1889,  he,  with  his 
•wife,  Lotta  McConnell,  conveyed  the  land 
in  controversy  to  the  appellants,  who 
on  the  same  day  conveyed  the  undivided 
one-half  of  the  same  to  said  Lotta  for  the 
term  of  her  natural  life.  Appellant  Will- 
iam T.  McConnell  is  a  son  of  said  James 
H.,  and  appellee  claims  that  the  convey- 
ance to  him  and  his  wife  by  James  H.  and 
Lotta  was  voluntary  and  without  consid- 
eration, and  left  the  debtor  without  suffl- 
cient  property  remaining  (or  the  payment 
of  his  debt.  The  appellnnts  present  and 
ur^ue  several  propositions.  The  conclu- 
sion we  have  reached,  however,  after  a 
careful  examination  of  the  evidence,  ren- 
ders it  unnecessary  tor  us  to  examine  or 
pass  upon  more  than  two  of  these  ques- 
tions. The  allegations  of  the  paragraph 
of  the  complaint  upon  which  the  finding 
Is  based  are  Bu£9clent.  The  facts,  as  de- 
veloped by  the  evidence,  are  substantially 
as  follows.  In  so  far  as  they  bear  od  the 
question  of  consideration  for  said  convey- 
ance: July  16. 1861,  the  debtor,  James  H. 
McConnell,  was  a  widower,  with  two 
children,  both  infants.  One  was  the  ap- 
pellant William  T.,  and  the  other  was  a 
daughter,  named  Isadora.  He  owned  a 
tract  of  land  in  Gibson  county,  known  in 
this  litigation  as  the  "Barton  Township 
Farm."  This  farm  he  conveyed  to  said 
children  on  .that  day.  Afterwards  the 
daughter  died  intestate,  leaving  as  her 
sole  heirs  her  father  and  brother.  Febru- 
ary 26, 1883,  the  appellant,  having  come  of 
full  ago,  conveyed  the  land  to  his  father. 
He  testifies  that  this  was  done  because  he 
bad  become  dissatisfied  with  the  Barton 
township  land,  and  wanted  instead  the 
laud  now  in  controversy,  which  at  that 
time  was  an  undivided  interest  in  what 
was  Icnownas  the  "Hargrove Farm,*  and 

'Rabearlns  denied. 


that  it  was  then  agreed  between  him  and 
his  father  that  be  should  deed  the  Barton 
farm  back  to  the  father,  who  should  in 
exchange  therefor  conve.v  to  him  the  Har- 
grove farm  as  soon  as  he  bad  cleared  it 
of  a  mortgage  then  on  It  for  purchase 
money,  and  that,  if  it  was  not  cleared  ol 
said  mortgage,  the  Barton  township  land 
was  to  be  reconveyed  to  him.  He  further 
testifies  that  at  the  time  he  executed  said 
deed  to  bis  father  thefather  gave  bim  a 
note  for  f3,000,  due  one  day  after  date, 
with  8  per  cent.  Interest;  but  that  by 
their  agreement  the  note  was  to  be  fully 
paid  by  the  conveyance  of  land  under  said 
agreement,  and  not  In  money.  This  note, 
he  testifies,  was  destroyed  by  a  fire  which 
destroyed  his  residence  and  all  his  papers, 
and  was  never  renewed.  He  further  testi- 
fies that  the  deed  ofJanuary  31,  1SS9,  was 
made  in  execution  of  th?  agreement  thus 
existing  between  him  and  his  father,  and 
that,  instead  of  being  without  considera- 
tion, the  father  was  compensated  by  the 
previous  conveyance  of  the  Barton  town- 
ship laud.  In  all  this  he  is  fully  corrobo- 
rated by  bis  father  and  his  step-mother, 
Lotta  McConnell.  They  also  all  testify  to 
the  following  additional  facts:  That  on 
the  day  of  the  making  of  said  deeds, — Jan- 
uary 31, 1889,— said  James  H.  McConnell, 
being  about  to  borrow  of  one  John  SIpp 
f 4,250,  wished  to  execute  to  him  a  mort- 
gage on^  the  Barton  township  land  to  se- 
cure it,  but  that  his  wife  refused  to  join 
in  the  mortgage  until  it  was  agreed  that 
said  deeds  should  be  made,  whereby  she  was 
to  rpcelveand  did  receive  allte-estate  in  the 
undivided  one-half  of  the  Hargrove  farm, 
while  the  fee  to  the  whole  was  conveyed 
to  appellants.  No  witnesses  were  called 
to  contradict  these  witnesses,  nor  was 
any  testimony  of  any  kind  offered  tending 
to  contradict  tbem.  Appellee's  counsel 
say,  however,  the  court  evidently  found 
that  the  Barton  township  land  had  been 
deeded  by  the  father  to  the  son  when  he 
was  a  minor,  and  without  any  considera- 
tion, and  that,  when  the  son  became  of 
age,  be  deeded  the  land  back  to  the  father 
without  any  consideration;  "and  we  feel 
very  confident  the  court,  under  the  evi- 
dence of  the  son,  William  T.  McConnell, 
was  Justified  In  coming  to  that  conclu- 
sion." Counsel,  while  admitting  that 
William  T.  testified  to  the  foregoing  facts, 
cite  several  circumstances,  also  disclosed 
by  his  testimony,  which  they  argue  are 
Inconsistent  with  the  claim  that  the  deed 
was  executed  upon  the  valuable  considera- 
tion claimed,  and  insist  that  by  reason  of 
these  inconsistencies  and  discrepancies  the 
court  was  fully  warranted  in  reaching  the 
conclusion  that  the  deed  was  without 
consideration  and  fraudulent. 

It  has  long  been  the  unvarying  rule  of 
this  court  not  to  disturb  the  finding  of  a 
court  or  the  verdict  of  a  Jury  where  there 
is  evidence  tending  to  support  it  on  all 
material  questions  Involved..  This  has 
been  so  man.v  times  decided  that  it  is  un- 
necessary to  cite  authority.  Where  there 
is  no  evidence  to  support  a  finding  or  a 
verdict  on  any  material  point  it  has  also 
been  the  unvarying  practice  of  this  court 
to  set  such  finding  or  verdict  aside.  <^ty 
ol  Warsaw  v.  Dunlap,  112  Ind.  676. UN.  £. 
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Bep.  623,  and  14  N.  E.  Rep.  568;  Hntchln- 
8on  ▼.  Trauerman,  112  Ind.  21, 13  N.  E. 
Bep.  21;  Roby  v.  PJpher,  109  Ind.  345,  9  N. 
E.  Rep.  604;  Moellering  v.  Kayeer,  110  Ind. 
533,  11  r';.E.Rep.604;  Kltcb  v.Schoenell,  80 
Ind. 74;  Stongh  v.Sniith,50  Ind.  250;  Brad- 
ford V.  Bradford,  59  Ind. 434;  Railroad  Co. 
v.  Buwen,  49  Ind.  151.  In  this  case  the  ap- 
pellee, being  the  plaintiff  below,  sought  tu 
set  the  conveyance  in  question  aside  on 
the  ground  that  It  was  voluntary,  and 
-without  consideration.  The  allegation  of 
the  complaint  relating  to  consideration 
was  that  the  conveyance  was  made  "for 
a  colorable  consideration  of  S3,6()0,  but' 
for  no  real  consideration  whaterer." 
This  allegation  was  material,  and  Its  es- 
tablishment by  proof  was  essential  to  en- 
title appellee  to  a  recovery.  The  burden 
was  ou  appellee  tu  establish  as  a  fact 
and  by  evidence  that  the  deed  was  made 
without  consideration.  This,  counsel 
argue,  was  done  because  they  say  that, 
A-hile  the  witnesses  testified  to  a  valuable 
consideration,  they  testified  to  certalD 
other  facts  from  which  inferences  may, 
and,  they  think,  should  be,  drawn,  incon- 
sistent with  and  contradicting  their  claim 
of  the  existence  of  sacb  consideration. 
Appellants  insist  that  no  inferences  that 
can  be  fairly  drawn  from  the  testimony 
are  inconsistent  with  their  claim ;  but,  as- 
snming  that  they  are,  how  will  this  affect 
the  case?  Suppose  the  testimony  of  the 
three  witnesses  is  self-contradictory, as  In- 
sisted by  counsel,  and  to  such  extent  that 
«o  reliance  can  be  placed  upon  It.— and 
this,  we  think,  after  a  careful  reading.  Is 
the  utmost  thut  could  be  claimed  for  it,— 
the  eff*.-ct  of  this  would  be  to  eliminate  it 
from  the  record.  It  it  could  not  be  be- 
lieved It  should  be  disregarded.  Would 
this  prove  there  was  no  consideration  lor 
the  deed?  The  deed  was  in  evidence,  and 
contains  a  recital  that  it  was  executed  in 
consideration  of  the  sum  of  ?3,000.  Thin 
is  at  Iea»^t  prima  facie  evidence  of  the  pay- 
ment of  a  valuable  consideration,  and  of 
the  amount  of  sncii  consideration.  1 
Oreenl.  Ev.  §  26,  note  l.and  cases  there 
cited:  Lawson,  Presnmp.  Ev.  84;  Stall  v. 
Fulton,  30  N.  J.  Law,  430;  Nntting  v.  Her- 
bert,  37  N.  H.  850;  Clements  v.  Landrum, 
26  Ga.  401.  We  think  the  circumstances 
tend  strongly  to  corroborate,  rather  than 
to  impeach,  these  witnesses,  especially  the 
following  facts,  which  are  undisputed; 
The  Barton  township  laud  was  in  fact 
conveyed  to  appellant  William  T.  in  1861, 
and  held  by  him  to  1883,  more  than  21 
years.  After  the  death  of  his  sister  he  was 
owner  of  the  undivided  three-fourths  of  it. 
This  farm,  as  shown  by  the  evidence,  con- 
tained 120  acres,  and  was  worth  from  J4,500 
to  f5,000.  Although  the  deed  to  him  was 
BDStainecl  onlyby  theconsideration  of  love 
ami  aDection,  that  consideration  was 
good,  and  his  title  in  1883  was  presuma- 
bly animpeachable.  Wliile  It  is  not  un- 
usaal  for  parents  to  give  lands  tn  their 
children.  It  is  unusual  to  find  childivn  giv- 
ing lands  to  their  parents.  Tet  to  sustain 
appellee's  contention  we  must  assume 
that  when  appellant  conveyed  this  land 
to  his  father  in  1883  he  did  the  unusual 
tbing  of  making  his  father  a  gift  of  it,  and 


that  the  three  witnesses  who  testify  that 
he  was  to  be  compensated  for  It,  and  that 
the  deed  now  assailed  was  the  promised 
compensation,  testified  falsely.  After  a 
careful  scrutiny  of  the  tcEtimony,  we  fail 
to  find  any  evidence  to  support  the  allega- 
tdon  that  the  deed  was  without  contiider- 
ation,  and  for  that  reason  the  judgment 
must  be  reversed.  This  Is  not  a  case 
where  there  is  a  conflict  of  evidence,  but  is 
a  case  where  there  is  no  evidence  what- 
ever to  sustain  a  material  averment  In  the 
complaint. 

May  24,  1889,  James  H.  McConnell,  the 
debtor,  with  his  wife,  executed  to  appel- 
lee a  mortgage  on  certain  lands  to  secure 
the  payment  of  the  debt  here  involved. 
No  effort  has  been  made  to  foreclose  this 
mortgage.  It,  however,  appears  by  the 
evidence  that,  even  It  said  mortgage  was 
foi-eclosed  by  appellee,  it  would  be  inade- 
quate to  satisfy  its  debt.  There  is  also 
evidence  tending  to  show  that  all  of  said 
debtor's  property  together,  which  can  be 
reached  by  ordinary  process.  Is  inadequate 
tothesatisfactlon  of  the  debt.  Appellants 
insist,  however,  that  before  the  appellee 
can  maintain  this  action  he  must  Brstfore- 
close  said  mortgage  and  exhaust  ail  the 
debtor's  remaining  property.  In  this  con- 
tention they  are  wrong.  It  was  neces- 
sary for  the  appellee  to  aver  and  prove 
that  when  the  conveyance  was  made,  as 
well  as  when  the  suit  was  brought,  the 
debtor  did  not  have  enough  other  proper- 
ty subject  to  execution  to  pay  all  his 
debts.  Proof  that  he  had  at  these  times 
some  property  subject  to  execution,  but 
not  enough  to  pay  all  his  debts,  and  es- 
pecially as  In  this  case,  not  enon^h  to  pay 
the  plaintiff's  debt,  will  not  defeat  the  ac- 
tion. Lee  V.  Lee,  77  Ind.  251,  and  cases 
there  cited.  To  require  parties  to  first  ex- 
haust all  the  debtor's  remaining  property 
In  such  a  rase  before  pursuing  the  proper- 
ty fraudulently  conveyed  would  frequent- 
ly defeat  justice,  and  aid  in  the  consum- 
mation of  the  traad  by  enabling  the  par- 
ties to  effectually  pl&ce  the  property  be- 
yond reach  pending  the  necessary  delay 
thus  occasioned.  If  the  proof  in  such  case 
failed  to  show  that  the  remaining  proper- 
ty was  insufScient  to  discbarge  all  the 
debtor's  liabilities  the  plaintiff  could  not 
succeed.  The  fact  that  the  party  has  a 
mortgage  on  property  sufficient  to  secure 
only  a  part  of  the  debt  will  makeno  differ- 
ence. In  so  far  as  expressions  used  in  the 
cases  of  Law  v.  Smith,  4  Ind.  56,  Baugh  v. 
Boles,  35  Ind.  524,  and  other  cases  follow- 
ing, may  soem  to, indicate  a  rule  different 
from  that  laid  down  tn  Lee  v.  Lee,  supra, 
they  aro  disapproved.  We  think,  bow- 
ever,  from  an  examination  of  these  cases, 
that  the  court  did  not  intend  to  assert 
more  than  that  tho  party  attacking  such 
conveyance  must  show,  as  we  here  hold, 
that  after  exhausting  all  the  debtor's 
property  it  will  still  be  insufScent  to  pay 
all  his  debts.  Assuming  this  to  be  the 
meaning  of  the  language  used,  there  is  no 
conflict  in  the  cases.  Other  questions  pre< 
sented  by  the  record  may  not  arise  on  an- 
other trial,  and  we  will  not  consider  them. 
Judgment  revevsed,  with  instructions  to 
the  drauit  court  to  grant  a  new  trial. 
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MiLU  et  a/.  T.  Hardt  et  al. 
(Su/preme  Court  cf  Indiana.   May  15, 1891.) 
Drainaos — Appeal — ^Rb8  Adjudicata. 
Where  proceedings    fur  the  construction 
of  a  ditch  are  appealed  from  the  board  of  com- 
missioners to  the  circuit  court  for  trial  de  novo, 
the  judgment  of  that  court  in  the  matter  is  bind- 
ing on  all  persons  'whose  property  was  assessed 
for  Hhe  construction  of  the  ditch,  though  they 
neither  petidoned  for  its  construction  nor  remon- 
strated against  it. 


27. 


(Ind. 


Appeal  from  circuit  conrt,  Cass  conn  ty ; 
M.  WiNFiELD,  Judge. 

J.  W.  McGreery  and  Frank  Swigart,  Tor 
appellnnts.   Nelson  &  Myers,  for  appellees. 

ULD8,  C.  J.  In  1880,  John  McKinney 
Bled  bis  petition  before  the  board  of  com- 
misBioners  of  Carroll  county  for  tbe  con- 
struction of  a  ditch,  as  proposed  and  de- 
scribed In  said  petition.  Under  the  act  of 
1875,  (Acts  1875,  p.  97,)  viewers  were  ap- 
pointed and  reported  in  favor  of  theditcb. 
Thereupon  proper  notice  was  Kiven,  and 
the  8th  day  of  June,  1K81,  fixed  for  tbe 
hearing  of  tbe  petition.  At  the  time  fixed 
for  the  hearing.  Alexander  Hardy,  Tbom- 
as  Hardy,  and  William  Hardy  filed  a  ro- 
monstrance  against  the  construction  of 
the  proposed  ditch;  the  grounds  of  re- 
monstrance being,  In  substance,  as  fol- 
loivs:  Fii-at.  That  It  was  the  Identical 
and  same  ditch  theretofore  established  by 
said  board  of  commissioners.  Second. 
That  there  Is  now  constructed  on  11,194 
feet  of  tbe  proposed  linn  a  ditch  In  full  op- 
eration, of  the  same  dimensions  as  tbe 
proposed  ditch.  Third.  That  all  persons 
mentioned  in  said  petition  as  being  inter- 
ested, etc.,  have  heretofore,  by  order  of 
the  board  of  commissioners,  been  assessed, 
and  most  of  them  have  paid  for  the  con- 
struction of  the  said  ditch  of  like  dimen- 
sions on  the  same  line.  Fourth.  That  tbe 
ronstruction  of  said  ditch  will  not  be  con- 
ducive to  tbe  public  health,  convenience, 
and  welfare,  nor  will  it  be  of  public  utili- 
ty, and  it  is  not  necessary.  Fifth.  That 
all  of  said  ditch,  except  about  80  rods  of 
the  upper  end  thereof,  has  heretofore  been 
dug  and  fully  completed  in  accordance 
with  tbe  specifications  ol  said  proposed 
ditch;  that  the  excavation  of  said  eighty 
rods  will  drain  a  valuable  pond  of  stock 
water  on  the  land  of  the  remonstrants, 
greatly  damaging  them  in  their  business 
of  stock  raising.  In  which  they  are  en- 
gaged; that  said  remonstrants  are  now 
constructing  a  tile  ditch  to  another  part 
of  their  land,  where  they  can  utilize  It  for 
stock  water,  and  wholly,  remove  it  from 
tbe  land  of  said  petitioners ;  that,  if  re- 
nvuved  and  drained  by  said  proposed 
ditch.  It  will  damage  said  remonstrants 
In  the  sum  of  $2,000,  and  that  the  con- 
struction nf  said  80  rods  ol  said  ditch  has 
been  forever  enjoined  by  an  order  of  the 
Carroll  circuit  court,  and  cannot  be  con- 
structed but  in  contempt  of  said  court; 
which  order  Is  of  record.  In  full  force,  and 
unreversed.  Sixth.  That  the  assess- 
ments made  by  tbe  viewers,  $1,760.16  as 
the  costs  of  construction,  is  false  and 
fraudulent  in  this:  that  11,194  feet  of  tbe 
same  is  now  constructed,  and  will  cost 
nothing  to  make  it;  and  that  the  con- 
struction of  tbe  remaining  80  rods  would 


not  cost  more  than  f424.85.  Reviewers 
were  appointed,  who  reported  against 
the  remonstrants  and  In  favor  of  the 
ditch,  and  the  board  of  commissioners  or- 
dered said  ditch  established  and  construct- 
ed. This  order  was  made  at  the  Heptem- 
t>er  term,  1881, of  the  board  of  commission- 
era,  and  tbe  remonstrants  immediately 
appealed  from  the  order  in  term-time  to 
the  Carroll  circuit  conrt.  A  change  of 
venue  was  taken  to  '  tbe  White  circuit 
court,  and  from  there  to  the  ("ass  circuit 
court.  During  the  pendency  of  the  pro- 
ceedings William  Hardy  died,  and  his  wid- 
ow and  heira  were  made  parties.  A  trial 
was  had,  nn  appeal  taken  to  tbe  supreme 
court,  and  the  judgment  reversed.  The 
costs  accruing  subsequent  to  the  error  for 
which  a  reversal  was  asked  were  taxed 
against  the  losing  party,  and  a  final  judg- 
ment rendered  in  the  cause  establishing 
the  ditch,  and  the  remainder  of  the  costs 
apportioned  among  the  parties  benefited 
by  the  construction  ol  the  ditch.  The  rec- 
ord of  the  proceedings  in  said  cause  was 
certified  back  to  tbe  board  of  commission- 
ers of  said  Carroll  county,  and  tbe  amount 
properly  charged  apportioned  upon  the 
tax  duplicate  against  the  persons  ad- 
judged t>eneflted  by  the  construction  of 
the  ditch.  Including  tbe  appellants.  The 
case  appealed  to  this  conrt  is  reported  In 
107  Ind.  364,  8  N.  E.  Rep.  282.  These  appel- 
lants, being  those  Interested,  except  the 
petitioner  and  remonstrants  in  the  former 
suit,  bring  this  suit  against  the  petitioner 
and  remunatrants,  the  auditor  and  treas- 
urer of  Carroll  county,  to  enjoin  tbe  collec- 
tion of  thecopts  taxed  against  them.  The 
appeal  and  errors  assigned  present  the 
question  as  to  whether  or  not  all  of  the 
parties  interested  in  tbe  ditch,  and  who 
were  before  the  coramissionere'  court  in 
the  original  proceedings,  were  before  the 
circuit  court  on  appeal,  so  as  to  be  bound 
by  the  final  judgment  rendered  in  said 
cause,  or  whether  tbe  appeal  only  brought 
before  thn  circuit  court  the  petitioner  aifd 
the  remonstrants.  In  the  decision  in  tbe 
case  of  Hardy  v.  McKinney,  107  Ind.  364,  8 
N.  E.  Rep.  232,  it  was  held  that  on  tbe  ap- 
peal taken  In  tbe  case  tbe  canse  was  in  the 
circuit  court  tor  trial  de  novo;  and  that 
the  court  or  jury  trying  tbe  case  succeeded 
to  all  tbe  substantial  duties  of  theviewers 
and  reviewers,  and  that  tbe  finding  or  ver- 
dict should  be  suflSciently  specific  upon 
every  question  involved  to  authorUse  a 
judgment  finally  determining  all  the  mat- 
ters in  controversy.  Under  tbe  act  of  1875, 
supra,  the  benefits  are  assessed  and  a  por- 
tion of  tbe  work  assigned  to  each  parcel 
of  land  In  proportion  to  tbe  benefits  re- 
ceived. The  remonstrance  in  this  case 
affected  the  whole  ditch.  The  case  being 
for  trial  de  novo,  if  tbe  conrt  found  in  fa- 
vor of  the  remonstrants  on  tbe  question  of 
public  utility  it  would  terminate  the  case 
and  defeat  the  construction  ol  the  ditch. 
All  of  tbe  parties  assessed  for  its  construc- 
tion were  interested  In  the  result  of  the 
casein  the  circuit  court.  The  circuit  court, 
having  the  power  of  tbe  viewers  and  re- 
viewers, bad  the  right  to  adjust  and  fix 
the  assessments,  and, in  case  of  a  variance 
of  the  assessments  against  the  remon- 
strants or  an  assessment  of  damages  in 
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theirfaror,  8  rea(1)antiDent  In  the  appor- 
tioning and  aseignmentof  the  work  cecea- 
f>arlly  followed.  Our  conclusion  1b  tbat 
under  the  act  ol  1876,  aupra,  the  appeal 
transferred  the  entire  case  to  the  circuit 
court  for  trial  de  novo,  and  all  the  per- 
sons who  were  parties  In  the  cause  before 
the  board  of  commissioners  were  parties 
Inthe  circuit  court,  and  were  bound  by  the 
Judgment  rendered,  and  they  cannot  at- 
tack the  Jadgmeot  for  costs  In  this  collat- 
eral way.  If  thejudgment  was  erroneous, 
tbelr  remedy-was  by  an  appeal  in  the  orig- 
inal case.  Wright  v.  Wilson,  95  Ind.  408; 
Meehan  v  Wiles,  93  Ind.  52.  Proper  notice 
having  been  given  to  the  appellants  of  the 
pendency  of  the  proceedings  in  the  com- 
,  niissloners'  court,  they  were  properly  he- 
fore  the  court  on  appeal  taken  in  term- 
time  in  the  canse,  and  they  were  in  theclr- 
colt  court  without  further  notice.  There 
is  no  error  in  the  record.  Judgment  af- 
firmed, with  costs. 

(128  Ind.  317)  

LsMiNa  T.  Sale. 
{Supreme  Cowrt  of  Indiana.    May  38,  1891.) 

DiTORCE — CnSTODT  OF  CeILT>— DEOKBE. 

A  decree  of  divorce,  awardlnsr  the  custody 
of  a  child  to  the  husband,  is  conolasive  on  the 
parties,  unless  modified  or  set  aside,  and  the  wife 
cannot,  to  jnati^  her  taking  the  child,  show  that 
it  is  for  the  child's  interest. 

Appeal  from  circuit  court,  Warren  coun- 
ty; J.  M.  Rabb,  Judge. 

W.  T.  Rhodes,  for  appellant.  Ele  Stans- 
berry,  for  appellee. 

CoFFEv,  J.  This  was  an  application  by 
the  appellee  against  the  appellant,  made 
to  the  judge  of  the  Warren  circuit  court, 
for  a  writ  of  habeas  corpus  to  obtain  the 
possession  of  a  child.  The  petition  in  the 
canse  alleges  that  the  appellee  obtained 
a  divorce  from  the  appellant  in  the  War- 
ren circuit  court  in  the  year  1888;  that  in 
said  cause  the  court  decreed  the  custody 
of  the  child  in  controversy  to  the  appellee, 
which  is  the  child  of  the  parties  to  this 
suit;  that  the  appellee  placed  said  child 
in  the  care  of  his  sister,  from  whom  the 
appellant  took  it  withont  the  knowledge 
or  consent  of  the  appellee,  and  without 
the  knowledge  or  consent  of  the  sister,  and 
that  she  had  for  some  montlis  secreted 
and  kept  the  child  from  the  custody  of  the 
appellee.  The  appellant  filed  a  return,  in 
which  she  sought  to  justify  her  possession 
of  the  child  on  the  ground  that  it  was  to 
Its  interest  to  remain  in  her  custody. 
The  court  sustained  exceptions  to  this  re- 
turn, holding  tbat  the  decree  in  the  di- 
vorce suit  awarding  the  custody  of  the 
child  to  the  appellee  was  conclusive  be- 
tween the  parties,  and  settled  the  right  of 
the  appellee  to  such  custody.  The  only 
question  presented  for  our  consideration 
relates  to  the  propriety  of  this  holding. 
Wliatever  may  be  the  rule  elsewere,  the 
question  here  presented  is  not  an  open  one 
in  this  state.  Williams  v.  Williams,  13  Ind. 
523;  Bally  v.  Schrader,  34  Ind.  260;  Sullivan 
v.  Learned,  49  Ind.  252;  Joab  v.  Sheets,  99 
Ind.  328.  It  is  settled  by  these  cases  that 
a  deci-ee  of  the  kind  under  consideration 
fixes  the  status  of  the  child  as. between  its 
parents,  and  Is  conclusive   between  the 


parties  until  modified  or  set  aside  for 
cause  shown  by  some  subsequent  or  sup- 
plemental proceeding  in  the  same  cause. 
There  was  no  errur  in  the  ruling  of  the 
court  below.    Judgment  aflSrmed. 

(128  Ind.  81») 

Parkbb  v.  Cdlbebtson. 

(Supreme  Court  of  Indiana.    May  22, 1891.) 

Veksob  iSD  Vendee  —  Failueb  op  Titi.k  —Ac- 
tion FOB  FUBCBJISE  MONBT. 

In  an  action  by  the  vendor  for  the  pur- 
chase price  of  land,  a  plea  in  abatement  alleged 
that,  when  plaintifE  conveyed  to  defendant,  she 
had  no  title;  that  the  title  was  in  another;  tbat 
such  other  person's  grantee,  after  this  action  was 
commenced,  brought  suit  for  possession  against 
defendant's  grantee,  in  which  there  was  Judg- 
ment for  the  latter;  and  that  suit  is  now  pending 
against  defendant  by  his  said  grantee  on  his  war- 
ranty for  failure  of  title  and  money  expenduu  in 
defending  the  suit  against  his  grantee.  Held, 
tbat  the  facts  do  not  make  a  good  plea  in  abate- 
ment, since  they  do  not  show  that  defendant  or 
his  grantees  have  l>een  disturbed  in  their  title  or 
possession. 

Appeal  from  circuit  court,  Hendricks 
county:  Q.  W.  Grubbb,  Special  Judge. 

Cofer  &  Badley,  for  appellant.  L.  N. 
Campbell,  for  uppellee. 

Olds,  C.  J.  This  is  an  action  by  the  ap- 
pellee against  the  appellant  to  recover  the 
purchase  money  for  a  40-acre  tract  of  land 
In  Hendricks  county,  Ind.,  and  for  an  80- 
acre  tract  In  the  state  of  Illinois.  The 
complaint  is  in  four  paragraphs.  The 
first  paragraph  alleges  a  sale  and  convey- 
ance of  the 40  acres  by  the  appellee  to  the 
appellant,  and  an  agreement  to  pay  f  1,200 
for  the  same;  that  he  has  wholly  failed  to 
pay  the  same;  tbat  appellee,  at  and  before 
the  execution  of  the  conveyance,  was,  ever 
since  has  been,  and  now  is,  a  married 
woman.  The  appellant  files  what  Is 
termed  a  "plea  in  abatement"  to  this  first 
paragraph,  to  which  a  demurrer  was  sus- 
tained, and  this  ruling  la  the  only  error 
discussed.  We  do  not  deem  It  necessary 
to  set  out  this  answer,  or  "plea  in  abate- 
ment, "  as  it  is  termed.  It  alleges  no  facts 
making  It  good  on  the  theory  of  a  plea  lu 
abatement.  Italleges  thatat  thetlme  the 
appellee  conveyed  the  real  estate  to  the 
appellant  she  had  no  legal  title  to  the 
same;  that  the  legal  title  was  In  one  Kee- 
ney,  and  any  possession  taken  by  or  held 
by  the  appellee  or  the  appellant  or  his  gran- 
tors was  fraudulent;  that  appellant  sold 
and  conveyed  the  land  by  warranty  deed 
to  one  RIgglns,  and  Rlggins  sold  and  con- 
veyed by  warranty  deed  to  one  Hadley, 
and  Keeney  sold  and  conveyed  her  legal 
title  to  oneDownard;  and  after  this  ac- 
tion was  commenced  Downard  brought 
salt  against  Hadley  for  posseHsion,  in 
which  action  there  was  judgment  in  favor 
of  Hadley;  th a tKlfrgins defended  said  suit 
Id  the  name  of  Hadley,  and  had  now 
brought  suit,  which  w«w  pending  in  the 
circuit  court,  against  the  appellant  upoii 
his  warranty,  claiming  $1,000  damages  on 
account  of  the  failure  of  title  and  money 
expended  in  defending  the  suit  prosecuted 
b.y  Downard.  Prayer  that  the  action 
abate  until  the  final  determination  of  the 
suit  instituted  by  Riggins.  The  facts  al- 
leged donotshow  thateither  theappellant 
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or  bis  icrnnteea  have  been  dlstarbed  or  In- 
terrupted In  tbeir  title  or  posAesBlon.  It 
allegeutbatone  Keeney  has  the  paramount 
title;  butltnlBo  showa  tbat.intbeconteat 
and  adjudication  between  Downard  and 
Hadley,  Downard  holding;  under  a  title 
from  Keeneyand  Hadley  under  a  title  from 
the  appellee,  Hadley  succeeded.  Thia  an- 
swer does  not  allege  facta  constituting  a 
good  plea  in  abatement,  and  there  waa 
no  error  in  anstaining  a  demurrer  to  It. 
Judgment  affirmed,  with  coats. 

(m  Ind.  810)  

Bbiohton  et  a,l.  v.  WnrrB. 

{.Suipreme  Covrt  qf  Indiana.   May  21, 1891. ) 

AasiomraNT  bt  Insolvent  Bakx  —  Kobtoiob8— 

FOBSCLOSCBE— KlQHT  TO  JtlBT. 

1.  In  a  suit  on  a  note  and  mortgage  executed 
to  a  bank,  and  by  it  assigned  to  plaintiff,  an  an- 
swer alleging  tliat  the  assignor  is  "a  bank  of  de- 
posit and  discount  organized  under  tlie  laws  of 
tlie  state  of  Indiana, "  and  that  it  assigned  the 
mortgage  after  it  and  plaintiff  Icnew  it  to  be  in- 
solvent, is  notdemnrrable  as  failing  to  show  ttiat 
the  l>ank  is  within  the  provisions  of  Bev.  St.  Ind. 
§  3697,  declaring  that  assignments  and  transfers 
of  evidences  of  Indebtedness  by  such  banks 
when  insolvent,  with  a  view  to  prefer  a  cred- 
itor, shall  be  void,  since  the  presumption  is  that 
it  was  organized  under  that  statute,  the  only 

g)neral  statute  of  the  state  relating  to  ban^ 
istinguishing  Blair  v.  Hanna,  87  Ind.  298. 
a.  When  the  statute  declares  void  an  assign- 
ment of  evidences  of  debt  bv  an  insolvent  bank, 
the  assignee  of  such  bank  of  a  note  and  mortgage 
acquires  uo  title,  and  cannot  soe  thereon. 

S.  Where  a  lien  on  real  estate  is  to  be  fore- 
closed, and  a  specific  decree  rendered,  the  entire 
issue  IS  for  trial  by  the  court. 

Appeal  from  circuit  court,  Clay  county ; 
J.  A.  McNiiTT,  Special  Judge. 

S.  W.  Cuitia,  tor  appellants.  BuUldajr 
&  Byrd,  for  appellee. 

Eltjott,  J.  The  appellee's  complaint  la 
founded  upon  a  note  and  mortgaKe  exe- 
cuted by  Alexander  Brighton  and  Cathe- 
rine Brighton  to  the  Commercial  Bank  of 
Brazil,  Ind.,  and  by  the  bank  asaigned  to 
the  appellee.  The  appellanta  Croaadule, 
Jonea,  and  Sowers  were  made  defendants, 
to  answer  as  to  their  interest  in  the  mort- 
gaged premises.  The  answers  of  the  appel- 
lants are  aubatantiaUy  the  same  upon  the 
material  point  involved,  although  they 
severed  in  tbeir  defenses,  so  that  a  synop- 
sis of  one  answer  will  sufficiently  exhibit 
the  question  which  controls  this  phase  of 
the  case.  Thc°  anawers  allege  that  the 
note  and  mortgage  were  executed  to  the 
Commercial  Bank  of  Brazil,  Ind.;  that  it 
waa  a  bank  "of  deposit  and  disconnt,  or- 
ganized under  the  laws  of  the  state  of  In- 
diana;" tbat  the  note  and  mortgage  were 
assigned  to  the  plaintiff  after  It  was 
known  tbat  the  bank  wan  insolvent;  that 
the  insolvency  of  the  bank  was  known  to 
Its  officers,  and  to  the  plaintiff;  that  the 
plaintiff  was  a  creditor  of  the  bank,  and 
the  note  and  mortgage  were  assigned  to 
him  as  collateral  security,  and  for  the 
purpose  of  giving  him  a  fraudulent  and 
secret  preference  over  othercreditors.  The 
right  of  the  appellee  to  maintain  the  suit 
depends  upon  his  title  to  the  instruments 
upon  which  his  cause  of  action  is  founded. 
It  is  quite  clear  tbat  a  plaintiff  cannot 
maintain  a  suit  upon  an  Instrument  to 


wblcb  a  positlre  statute  forbids  blm  from 
acquiring  title.  It  is  not  legally  possible 
for  a  plaintiff  to  acquire  title  where  a  pos- 
itive statute  declares  that  a  transfer  shall 
be  utterly  void.  If,  therefore,  it  be  true 
tbat  there  is  a  statute  declaring  a  trana- 
fer  to  a  creditor  by  an  Insolvent  bank  to 
be  utterly  void,  one  to  whom  the  transfer 
is  made  cannot  acquire  title.  This  must 
certainly  be  so  where,  as  here,  be  accepts 
the  transfer  for  the  purpose  of  aecurlng  a 

E reference,  and  with  knowledge  of  the 
ank's  Insolvency.  Our  statute  declares 
tbat  assignments  or  tranafera  of  evidences 
of  indebtedness  by  an  insolvent  bank, 
"with  a  view  to  the  preference  of  one  cred- 
itor to  another,  shall  be  utterly  null  and 
void."  Rev.  St.  §  2697.  The  statute  is., 
strong,  and  its  object  plain.  It  means ' 
tbat  there  shall  be  no  preference  of  cred- 
itors, and  that  ail  transfers  for  the  pur- 
pose of  creating  a  pxeference  shall  be  abso- 
lutely ineffective;  no  title  can  pass.  A 
creditor  taking  an  assignment  in  viola- 
tion of  the  terms  of  the  statute  gets  no 
shadow  of  title.  The  statute  operates 
upon  the  creditor  as  well  as  upon  the 
bank.  It  fetters  both.  The  one  cannot 
transfer  northe  otherac^-ept.  It  the  bank, 
through  which  the  appellee  claims  as  an 
asdlguee,  is  within  the  statnte,  there  was 
no  valid  assignment,  for  it  is  Inconceiv- 
able tbat  the  appellee  could  obtain  what 
his  assignor  could  not  transfer.  If  he 
could  not  obtain  title  he  cannot  maintain 
an  action,  so  tbat  the  inquiry  is  narrowed 
to  this:  Do  the  answers  show  that  the 
bank  is  one  upun  which  the  statute  oper- 
ates? In  uur  opinion,  the  answers  show, 
prima  facie  at  least,  that  it  is  snch  a  bank, 
for  tlipy  aver  that  it  is  a  bank  "of  discount 
and  deposit,"  organized  under  the  laws  of 
Indiana.  As  we  have  only  one  general 
statute  providing  for  the  organization  of 
banks  of  discount  and  deposit,  the  pre- 
sumption is  tbat  the  bank — as  it  was 
one  of  discount  and  deposit — was  organ- 
ized under  that  statute.  It  is  declare<1  in 
analogous  caaes  that  the  presumption  la 
tbat  corporations  are  organized  under 
the  general  statute,  and  there  is  no  reason 
why  tbat  presumption  should  not  rule 
here.  The  presumption  is,  It  is  true,  a  re- 
buttable one,  but  such  a  presumption 
makes  a  prima  facie  case.  Railway  Co. 
V.  Thompson,  107  Ind.  442,  8  N.  E.  Rep.  18. 
and  9  N.  E.  Rep.  357,  and  authorities  cited. 
The  answers  make  such  a  case  as  re- 
quired a  reply,  for  if  the  bank  was  not  or- 
ganized under  the  general  law  it  was  in- 
cutnbent  upon  the  appellee  to  make  that 
fact  appear.  He  has  unquestionably  a 
right  to  do  thia  It  he  can ;  but  he  cannot, 
without  an  affirmative  reply,  eacaoe  the 
effect  of  the  allegationa  of  the  answer. 
The  trial  court  erred  in  sustaining  the  de* 
murrers  to  the  answers. 

The  case  of  Blair  v.  Hanna,  87  Ind.  298, 
la  not  in  point.  In  that  case  a  creditor 
waa  seeking  to  aet  aside  a  fraudulent  con- 
veyance, and  it  waa  held  tbat  he  could  not 
maintain  the  suit  because  the  rlglit  to  sue 
was  in  the  assignee  in  bankruptcy,  while 
here  the  plaintiff  la  attempting  to  recover 
upon  evidencea  of  indebtedness  which  a 
positive  statute  forbade  the  assignor  from 
transferring.    Here  the  question  is  as  to 
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the  title  to  the  InstraineiitH  npon  wblch 
the  cause  uf  action  rests,  and  II  the  plaln- 
tlR  has  DO  title  to  the  canse  ol  action  he 
cannot  Involve  Judicial  assistance. 

The  trial  court  did  not  err  in  reluslng 
the  demand  ol  the  appellants  tor  a  Jury 
trial.  It  is  settled  that  where  a  lien  upon 
real  estate  is  to  be  foreclosed  the  equity 
pMWer  ol  the  court  Is  called  into  exercise, 
and  the  entire  issue  Is  for  trial  by  the 
court.  Carmlchael  v.  Adams,  91  Ind.  526 : 
Kimble  r.  Seal.  92  Ind.  282;  Rogers  r.  In- 
Bnrance  Co..  Ill  Ind.  343-346, 12  N.  £.  Bep. 
495;  Field  ▼.  Holtman.  93  Ind.  205;  Quart 
V.  Abbett.  102  Ind.  283-239,  1  N.  E.  Rep. 
476;  Brown  v.  Russell.  105  Ind.  46,  4  N.  E. 
Rep.  428,  and  cases  cited  page  56. 105  Ind., 
and  page  488,  4  N.  E.  Bep. ;  Albrechi  v. 
Lumber  Co.,  126  Ind.  318,26  N.  E.  Rep.  167; 
Ex  parte  Sweeney.  126  Ind.  583,  ante,  127. 
It  is  not  meant,  of  course,  that  the  neces- 
sity for  applying  general  principles  of  eq- 
uity requires  that  the  case  be  treated  as 
one  for  the  chancellor;  but  it  is  meant 
that  where  the  relief  that  must  be  award- 
ed Is  essentially  equitable  the  case  is  one 
for  the  court.  The  distinction  between 
the  two  classes  of  cases  is,  as  a  general 
rale,  to  be  determined  by  ascertaining 
whether  the  decree  is  one  operating  specif- 
ically,—as,  lor  Instance,  in  the  foreclosure 
of  liens ;  or  one  operating  generally,— as, 
for  instance.  In  an  ordinary  money  judg- 
ment. The  maxim  Is  that  "equity  acts 
specifically,"  and  where  a  specific  decree 
la  required  there  is  an  exercise  of  equity 
Jurisdiction,  and,  necessarily,  the  main 
feature  of  the  case  is  equitable,  and,  as 
snch,  controls  the  incidents.  City  of  Ham- 
mond ▼.  New  York,  etc.,  Co.,  ante,  130, 
(this  term ;)  Parker  v. Bank,  26  N.  E.  Rep. 
881,  (this  term.)    Judgment  reversed. 

CoFFBT,  J.,  did  not  take  part  In  the  de- 
cision of  this  case. 

(la  Ind.  31«)  

Retnoldb  ▼.  Quick. 

(Supreme  Court  of  Indiana.    May  21, 1891. ) 

■Cbattsi.  Mobtgaqis— Forbcu>scke — Failubb  to 

Record— Appointmbnt  of  Beobiveb. 

1.  It  is  DO  defense  to  the  foreclosure  of  a 
cbattel  mortftsge  that  it  was  not  recorded  as  re- 
quired by  Kev.  St.  Ind.  $  4918,  under  which  fail- 
ure to  record  avoids  the  mortgage  only  as  to  third 
persons. 

2.  A  petition  in  a  suit  to  foreclose  a  chattel 
mortgage  warrants  the  appointment  of  a  receiver, 
if  It  shows  that  mortgagor  is  insolvent:  that  the 
property  la  insufficient  to  secure  the  debt:  and 
that  there  is  danger  of  its  removal  beyond  the 
jnrlsdlctlon  of  the  court 

Appeal  from  circuit  court,  Warren  coun- 
ty: J.  M.  Rabb,  Judge. 
J.  McCabe  &  Son,  for  appellant. 

McBiiiDK,  J.  This  Is  an  appeal  from  an 
order  appointing  a  receiver  for  mortgaged 
■chattels.  The  suit  was  brought  by  the 
assignee  of  the  mortgage,  and  of  the  notes 
secured  thereby,  against  the  mortgagor, 
to.  collect  the  sum  due  on  the  notes,  and 
to  forecloRO  the  mortgage.  There  is  no 
■other  defendant,  and  the  notes  are  over- 
due. The  appellant  urges  that,  as  the 
•complaint  does  not  show  that  the  mort- 
|g;age  was  recorded  within  10  days.  It  is 
void ;  and  that,  as  a  consequence,  the  as- 


signee acquired  no  interest  or  right  in  the 
mortgaged  property  entitling  him  to  a  re- 
ceiver. So  far  as  the  parties  to  a  chattel 
mortgage  are  concerned,  recording  is  not 
necessary  to  its  validity.  The  statute 
providesonly  that,  if  not  recorded,  it  shall 
not  be  valid  as  against  any  other  person 
than  tbe  parties  thereto.  The  mortgagor 
can  take  nu  advantage  of  a  failure  to  re- 
cord It.  Rev.  St.  1881,  §  4913;  McTaggart 
V.  Rose,  14  Ind.  230.  Tbe  appellant  also 
lualstB  that  sufficient  reasons  are  not 
shown  in  the  petition  to  authorize  the  ap- 
pointment of  a  receiver.  The  petition 
shows  the  insolvency  of  the  debtor;  that 
tbe  mortgaged  property  is  not  sufficient 
in  value  to  secure  the  debt;  and  that 
there  Is  danger  of  Its  removal  beyond  tbe 
Jurisdiction  of  the  court.  This  is  suffi- 
cient. Thecourt  did  not  err  in  appointing 
tbe  receiver.  Judgment  affirmed,  with 
costs. 


(V28  Ind.   S15) 

Hewett  v.  Fbnstamakbr,  Treasurer. 

(Supreme  Court  of  India/no.  May  21, 1891.) 
TAzaa— iMiaKOTiox— TBin>EB— P1.BADIN0. 
An  Injunction  will  not  He  to  prevent  the 
ooUeotion  of  taxes,  a  portion  of  which  are  legally 
assessed,  wlthont  an  allegation  in  the  complaint 
that  complainant  has  paid  the  amount  legally  due, 
or  that,  in  addition  to  having  tendered  the 
amount  to  the  collector,  he  keeps  the  tender  Kood 
by  bringing  the  amount  into  court. 

Appeal  from  circuit  court,  Henry  coun- 
ty ;  E.  H.  Bdndt,  Judge. 

J.  M.  Morris,  for  appellant.  J.  R.  Mel- 
lett,  for  appellee. 

Miller,  J.  This  was  an  action  to  en- 
join tbe  collection  of  taxeu.  It  was  al- 
leged In  the  complaint  that  a  portion  of 
the  taxes  assessed  against  tbe  plaintiff  for 
the  year  1888  were  illegal;  that  at  tbe 
■proper  time  the  plaintiff  tendered  to  tbe 
defendant  a  sum  of  money,  being,  as  he 
claimed,  the  full  amount  lawfully  assessed 
against  him,  and  demanded  from  the  de- 
fendant a  receipt  in  full  for  all  taxes  as- 
sessed against  him  then  due;  that  the  de- 
fendant refused  to  give  him  a  receipt  in 
full  for  his  taxes,  out  demanded,  and 
threatens  to  collect,  the  full  amount  of 
taxes  assessed  against  him.  It  nowhere 
appears  in  the  complaint  that  the  plaintiff 
paid  tbe  taxes  which  he  admits  were  prop- 
erly and  lawfully  assessed  against  him, 
and  there  is  no  pretense  that  tbe  tender 
was  kept  good  by  bringing  the  mbbey 
into  court.  Tbe  plaintiff  does  not  even 
aver  a  willingness  or  readiness  to  pay  his 
lawful  taxes.  An  Injunction  will  not  lie 
to  prevent  tbe  collection  of  taxes,  a  por- 
tion of  which  are  legally  asnessed,  without 
an  allegation  in  tbe  complaint  that  the 
complainant  has  paid  so  much  of  the  as- 
sessment as  was  lawfully  due,  OT  that  he 
has  tendered  tbe  same  to  tbe  tax  collector, 
and  that  be  keeps  tbe  tender  good  by 
bringing  the  money  into  court  for  his  ben- 
efit. Brown  V.  Eerron,  69  Ind.  61;  Morri- 
Hon  V.  Jucoby,  114  Ind.  84,14  N.E.  Rep.54C. 
and  16  N.  E.  Rep.  806.  In  the  latter  case 
tbe  reasonableness  of  tbe  rule  requiring 
the  complaint  to  show  that  the  tender  is 
kept  good  by  bringing  the  money  Into 
court  is  BO  fully  set  forth  that  a  citation 
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of  other  anthority  is  unnecessary.  It  tol- 
lows  tlint  the  court  did  nut  err  In  ans- 
tatnlnK  a  demurrer  to  tbe  complaint,  and 
rendering  judgment  for  costs  aKalnst  tbe 
plaintiff,  who  Is  the  appellant  here.  Judg- 
ment affirmed. 

a  Ind.  A.  269) 

ZiNE  V.  Dick  et  ah 
(Appellate  Court  of  Indiana.    April  80, 1891. ) 

AonONS  ON  NOTB— A88IONMBNT— PlBAWNQ — VER- 
DICT. 

1.  In  an  action  by  the  transferee  of  a  note 
before  maturity  against  the  maker,  an  answer  in 
abatement  which  alleges  that  the  payee  is  the 
agent  of  a  foreign  corporation,  and  nas  not  com- 
plied with  Rev.  St  Ind.  1881,  §S  3038,  8030,  re- 
quiring snch  agents  to  file  their  authority  with 
the  clerk  as  a  condition  precedent  to  their  doing 
business  in  the  state,  but  which  does  not  allege 
that  the  assignment  to  plaintiS  was  merely  col- 
orable, and  to  avoid  the  statute,  Is  demorrable. 

8.  In  an  action  on  a  not«  assigned  before  ma- 
turity, payable  at  a  bank,  tbe  fact  that  the  bank 
was  not  a  bank  "in  this  state, "  within  the  mean- 
ing of  Bev.  St  Ind.  1881,  i  6600,  making  notes 
payable  to  bearer  in  a  bank  "in  this  state"  ne- 
gotiable as  inland  bills  of  exchange,  is  matter  of 
defense,  and  need  not  be  negatived  in  the  com- 
plaint 

8.  If,  in  an  action  bv  the  indorsee  against 
the  maker  of  a  note  payable  in  a  bank,  defendant 
sets  up  facts  in  his  answer  showing  that  tbe  note 
was  obtained  by  fraud,  the  burden  is  on  plaintiff 
to  show  that  he  is  a  boTia  flde  holder,  and  he  has 
a  right  to  reply  to  the  answer. 

4.  A  motion  for  a  venire  de  novo  will  not  be 
sustained  unless  the  verdict  or  finding  is  so  de- 
fective and  uncertain  upon  its  face  that  no  Judg- 
ment can  be  rendered  on  It 

Appeal  from  circuit  court,  Huntington 
county;  H.  B.  Satlrr,  Judge. 

Rev.  St.  Ind.  1881,  §  3022,  requires  tbe 
agent  ol  a  foreign  corporation,  before  do- 
ing business  in  the  state,  to  file  bis  au- 
thority as  agent  with  the  clerk,  and  sec- 
tion 3030  makes  the  act  a  condition  preced- 
ent to  the  right  of  such  corporations  to 
do  business  in  the  state.  Section  6506 
provides  that "  notes  payable  to  order 
or  bearer  In  a  bank  In  this  state  shall  be 

negotiable  as  Inland   bills  of  exchange. 

•    »    • » 

A.  N.  Marttn  and  E.  C.  Vavghn,  for  ap- 
pellant. Mock  <S  Simmons  and  Branyaa 
&  Spencer,  for  appellees. 

Robinson,  J.  This  was  an  action  upon 
a  note  payable  to  bearer  and  In  a  bank, 
and  transferred  to  tlie  appellees  before 
maturity,  without  indorsement  in  writ- 
ing. In  good  faith,  for  a  valuable  con- 
sideration. Tbe  appellant  filed  an  an- 
swer in  abatement  In  two  paragraphs.  A 
demurrer  was  sustained  to  eucb  of  these 
answers,  and  exceptions  taken.  Appellant 
then  answered  in  six  paragraphs.  A  de- 
murrer was  filed  to  each  paragraph  of  tbe 
answer;  was  sustained  to  tbe  first,  sec- 
ond, and  fourtb,  and  overruled  as  to  tbe 
third,  fifth,  and  sixth,  to  which  appellant 
excepted.  On  tbe  trial  of  the  cause  the 
appellant  withdrew  the  third  and  filth 
paragraphs  of  the  answer.  Appellees  filed 
a  reply  to  the  answer.  In  these  words: 
"Comes  now  the  plaintiffs  in  tbe  nbove- 
entltled  cause,  and  for  reply  to  the  an- 
swer deny  that  they,  or  either  of  them, 
had  any  notice  or  knowledge  whatever  re- 
lating to  the  consideration  of  tbe  note 


sued  on,  the  set-off  therein,  or  tbe  fraud 
or  fraudulent  practices  therein  mentioned ; 
but  they  aver  that  they  purchased  said 
note  sued  ou  In  tbe  usual  course  of  busi- 
nens,  for  a  valuable  consideration,  and  In 
good  faith,  and  that  said  note  was  as- 
slsued  to  tbeai  before  maturity;"  to 
which  reply  appellant  demurred,  which 
WHS  overruled  and  excepted  to.  Tbe 
cause  was  trle<l  by  a  jury,  and  they,  under 
tbe  direction  of  the  court,  returned  a  spe- 
cial verdict.  Appellant  filed  motion  for 
venire  de  novo,  which  was  overruled  and 
excepted  to.  Appellant  then  moved  for 
judgment  In  his  favor  on  the  pleadings, 
which  was  overruled  and  excepted  to, 
which  was  followed  by  a  motion  to  dis- 
regard and  strike  out  of  the  special  ver- 
dict tbe  finding  relating  to  attomey'sfees, 
which  was  overruled  and  excepted  to. 
Then  came  a  motion  to  render  judgment 
in  favor  of  appellant  on  tbe  special  ver- 
dict of  the  jury,  and  a  motion  lor  new 
trial,  each  of  which  were  overruled  and 
excepted  to. 

The  first  and  second  assignments  of  er- 
ror call  in  question  the  rniing  of  the 
court  in  sustaining  the  demurrer  to  the 
first  and  second  paragraphs  of  appellant's 
answer  in  abatement.  These  answers  do 
not  essentially  differ,  and  Is  an  attempt 
to  bring  this  action  within  sections  8022, 
8080,  Rev.  St.  1881.  The  note  sued  on  was 
executed  to  one  Miller  in  his  Individual 
capacity;  who,  appellant  claims,  was  the 
agent  of  a  foreign  corporation  known  as 
tbe  North-Western  Ohio  Grain  &  Seed  Com- 
pany, and  as  such  agent  defrauded  tbe  ap- 
pellant In  the  execution  of  tbe  note  sued 
on;  and  that  said  corporation  bad  not 
complied  with  sections  3022,  3030,  Rev.  St. 
1881 ;  and  that  suit  could  not,  therefore, 
be  maintained  on  said  note  until  said  cor- 
poration had  complied  with  said  sections 
of  tbe  statute.  If  the  suit  bad  been  com- 
menced by  or  for  the  use  of  a  foreign  cor- 
poration, the  position  of  the  appellant 
would  seem  tenable ;  but  the  cote  in  suit 
was  assigned  to  the  appellees.  There  is  no 
corporation  seeking  to  enforce  a  contract 
with  it  or  its  agents,  nor  is  there  any 
avermentin  citheranswer  that  tbe  assign- 
ment to  appellees  was  merely  colorable, 
and  to  avoid  a  statute,  and  that  the  note 
was  not  In  fact  assigned  to  tbe  appellees. 
We  do  not  think  tbe  answers  aver  auy 
facts  that  would  bring  this  case  within 
the  sections  of  tbe  statute  named. 

The  next  error  assigned  Is  error  of  the 
court  in  sustaining  tbe  demurrer  to  the 
first,  second,  and  fourth  paragraphs  of 
the  answer.  The  first  paragraph  of  the 
answer  pleads  that  the  note  was  executed 
without  consideration,  and  the  second 
that  there  was  a  partial  failure  of  consid- 
eration. The  appellant  urges  the  suffi- 
ciency of  th<>Be  answers,  on  the  ground 
that  the  complaint  was  bad  because  it  did 
not  contain  any  averment  that  \;he  Ex- 
change Bank  of  John  Studebaker  &  Co.,  of 
Blutttnn,  Ind.,  where  the  complaint,  al- 
leges said  note  to  be  payable,  was  a  bank 
of  deposit,  discount,  etc.,  and  therefore 
tbe  answers  Were  sufficient.  But  if  bad, 
a  bad  answer  was  sufficient  answer  to  a 
bad  complaint.  The  appellant  takes  an 
incorrect  view  uf  tbe  law.    The  objection 
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to  tb«  complaint  was  not  well  taken. 
The  complaint  was  clearly  sulBcient,  and 
if  the  fact  that  the  Exchange  Bank  of 
John  Btudebaker  &  Co.,  BluBton,  Ind., 
was  not  a''bantc  In  this  state,"  within 
the  meanlnK  of  the  expression  used  in  the 
statute,  1  the  fact  wonld  have  constltoted 
matter  of  defunse,  ot  which  appellant 
might  have  availed  himaelt  In  bis  plead- 
ings and  evidence.  The  note  In  suit  was 
negotiable  as  an  Inland  bill  of  exchange, 
and  the  appellant,  as  the  maker  thereof, 
was  liable  to  the  appellees  as  its  indorsees 
for  the  amount  dne  thereon.  Whether  it 
was  given  without  consideration,  or 
whether  there  had  been  a  partial  failure 
4>f  consideration  or  not,  the  appellees  be- 
ing indorsees  before  maturity,  In  good 
faith  and.  without  notice,  took  the  note, 
as  against  the  maker,  freed  from  all  equi- 
ties and  defenses  which  may  have  existed 
betweeu  such  maker  and  the  payee  of  the 
note.  The  court  did  not  err  in  sustaining 
demurrer  to  first  and  second  paragraphs 
of  the  answer.  Coffing  t.  Hardy,  86  Ind. 
M». 

The  court  also  ruled  correctly  in  sus- 
taining the  demurrer  to  the  tfiurth  para- 
graph of  the  answer.  This  answer  seeKs 
to  raise  the  question,  under  section  <!ol, 
Bev.  St.  1881,  as  to  the  real  party  In  Inter- 
est in  the  action:  but  the  averments  in 
the  answer  only  raise  the  question  that 
the  note  was  drawn  in  the  name  of  an 
agent,  and  payable  to  such  agent,  and 
while  thus  in  the  agent's  possession  he 
Indorsed  it  to  an  innocent  purchaser;  and 
presents  the  question,  under  the  aver- 
ments in  the  answer,  that  the  owner  can- 
not dispute  the  transfer.  The  title  of  ap- 
pellees to  the  note  in  suit  is  in  no  way  at- 
tacked by  the  answer  in  Wells  v.  Sutton, 
85  Ind.  70.  We  have  set  out  elsewhere  in 
this  opinion  the  reply  of  appellees  to  the 
answer  of  the  appellant,  and  the  appel- 
lant now  claims  that  the  demurrer  should 
have  been  sustained  to  the  reply.  The  an- 
swer ot  appellant  to  which  the  reply  was 
addressed  alleged  a  state  of  facts  that 
constituted  fraud.  If  the  appellees  had 
notice  of  the  facts  allied  they  surely 
could  not  have  recovered  in  this  action, 
and  notice  was  alleged  in  the  answer. 
The  law  is  well  settled  In  this  state  "  that 
if,  in  a  suit  by  an  indorsee  against  the 
maker  of  a  note  payable  In  bank  in  this 
state,  tiie  defendant  shows  the  note  was 
procured  by  fraud,  the  burden  is  on  the 
plaintiff  to  show  that  he  is  a  bona  Me 
bolder  by  indorsement  before  maturity,  in 
the  regular  course  of  business."  Mitchell 
V.  Tomllnson,  91  Ind.  167.  In  the  caiae  of 
Bnnk  v.  Buhl,  122  Ind.  279,  23  N.  £.  Bep. 
766,  It  is  said  that  "our  cases  have  uni- 
formly held  that  while  the  common-law 
rule  protecting  a  bona  Me  holder  pre- 
vails, yet  they  also  hold  that,  in  order  to 
receive  its  protection,  it  devolves  upon 
the  plalntiti  to  show  that  he  became  a 
holder  before  maturity,  without  notice 
and  for  a  valuable  consideration,  when- 
ever the  defendant  makes  it  appear  that 
the  note  was  obtained  by  fraud.  It  seems 
to  follow  necessarily  and  directly  that,  if 
the  answer  shows  that  the  note  was  ot>- 
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talned  by  fraud.  It  states  a  prima  facte  de- 
fense sufficient  to  require  a  reply  from  the 
plaintiff."  The  demurrer  was  correctly 
overruled  to  the  reply. 

There  was  no  error  in  the  court  in  re- 
ceiving the  verdict  of  the  Jury  over  the  ob- 
jections of  the  appellant,  and  in  overml- 
ing  appellant's  motion  for  venire  de no\n. 
The  special  verdict  ot  the  Jury  coveroil  nil 
the  facts  in  the  case,  Is  not  uncertnin  or 
ambiguous,  or  so  defective  or  nnn  riuin 
upon  the  facts  that  a  Judgment  could  not 
be  rendered  upon  it.  A  motion  for  a  ve- 
ntre de  novo  will  not  be  sustained,  unless 
the  verdict  or  finding  is  so  defective  and 
uncertain  upon  its  face  that  no  Judgment 
can  be  rendered  upon  it. "  Bartley  v.  Phil- 
lips, 114  Ind.  189, 16  N.  E.  Bep.  508.  The 
motions  of  appellant  for  Judgment  on  th.. 
pleadings,  to  strike  out  part  of  the  spe- 
cial verdict,  to-wit,  so  much  thereof  as 
fixed  the  attorney's  fees  at  ¥40,  and  for 
Judgment  in  favor  of  the  appellant  on  tU* 
special  verdict  of  the  Jury,  were  correctly 
overruled,  and  appellant  has  assigned  no 
reason  why  said  motions,  or  either  one  ot 
them,  should  have  been  sustained.  We 
have  passed  upon  all  questions  under  the 
assignment  of  errors  that  have  been  made 
available  in  this  cd\irt  in  the  record,  and 
find  no  error  for  which  this  case  should 
be  reversed;  but  the  same  should  be  af- 
firmed, and  \B  affirmed,  with  costs. 


(1  iDd.  App.  m) 

FiRBSTONB  ▼.  WbRNEK. 

(Appeaau  Court  <%f  InSHana.    Hay  3, 189L) 

PlI^DINO — DBMDRRSB— COMFULIIIT — ^DBOBIT.' 

1.  A  demurrer  to  a  complaint,  on  the  ground 
that  it  "does  not  state  facts  sufficient  to  consti- 
tute a  ground  of  complaint, "  is  not  equivalent  to 
a  demurrer  for  the  statutory  ground  that  it  fails  to 
"state  facts  sufflcient  to  constitute  a  cause  of  ac- 
tion or  paragraph  of  complaint " 

8.  In  an  action  for  damages  arising  out  of  the 
sale  of  chattels  by  defendant  to  plaintiff,  the 
oomplalnt  alleged  that  plaintitt  went  to  the  re- 
corder's office  before  the  pnrchase  to  ascertain 
ivhether  the  property  was  incumbered ;  ttiat  he 
understood  that  defendant's  name  was  "Jefferson 
Warner;"  that  it  was  so  pronounced  by  defend- 
ant, and  plaintiff  bad  heard  it  pronounced  no 
other  way ;  that  he  found  a  chattel  mortgage  ex- 
ecuted under  the  name  of  "Jefferson  Werner, " 
and  plalntifl  remarked  to  the  recorder,  in  de- 
fendant's presence  and  hearing,  that  could  not 
be  a  mortgage  by  defendant,  as  his  name  was 
"Warner"  and  not  "Werner;"  that  defendant, 
knowing  that  plaintiff  was  under  a  mistake,  for 
the  purpose  of  cheating  him,  remained  silent,  and 
failed  to  make  known  that  his  name  was  in  fact 
"Werner, "  and  that  he  was  the  person  who  exe- 
cuted the  mortgage;  that  afterwards,  on  the  same 
day,  defendant  stated  positively  that  the  recorded 
mortgage  was  not  executed  by  him  on  said  chat- 
tels; that,  relying  on  these  acts  and  representa- 
tions, plaintiS  purchased  the  chattels,  and  was 
subsequently  compelled  to  pay  off  the  mortgage 
to  pivVent  a  foreclosure,  whereby  he  was  dam- 
aged, etc.  fieCd,  that  the  complaint  was  suffi- 
cient, and  a  demurrer  thereto  should  have  been 
overruled. 

Appeal  from  circuit  court,  Marshall 
county;  Isaiah  Connbr,  Judge. 

Charles  Keilisoa,  for  appellant.  A.  C. 
Caproa,  for  appellee. 

Nbw,  J.  The  complaint  In  this  case 
contains  but  one  paragraph,  and  is  to  re- 
cover damages  arising  out  ot  the  sale  ot 
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certain  cbattets  by  the  appellee  to  the  ap- 
pellant. The  complaint  was  demurred  to 
by  the  appellee  In  the  lullowlug  form: 
"Comes  the  defenriuntin  the  above-enti- 
tied  cause  ol  action,  and  demurs  to  the 
plaintiff's  complaint  for  the  following 
grounds  of  objection :  That  the  same 
does  not  state  facts  sufBcient  to  consti- 
tute a  ground  of  complaint."  The  de- 
murrer wa«  sustained,  and  exceptions 
saved.  The  appellant,  who  was  the  plain- 
tilt  below,  declining  to  plead  further.  It 
was  adjudged  by  the  court  that  be  take 
nothing  by  his  complaint,  and  that  the 
appellee  recover  costs.  The  ruling  of  the 
court  In  sustaining  the  demurrer  to  the 
complaint  is  called  in  question  by  error 
properly  assigned.  Counsel  for  appellant 
in  his  brief  suggests  that  the  demurrer,  as 
above  set  out,  was  not  such  as  could  test 
the  sufficiency  of  the  complaint.  This 
criticism  upon  the  demurrer  is  just.  There 
Is  no  such  cause  of  demurrer  to  a  com- 
plaint recognized  by  the  Code  of  Civil  Pro- 
cedure as  that  which  Is  here  assigned. 
The  causes  for  which  a  demurrer  may  be 
sustained  to  a  complaint  are  plainly  stat- 
ed by  the  law,  but  this  is  not  one  of  them. 
In  the  case  of  Blinks  v.  Btate,  48  Ind.  172, 
It  was  in  effect  held  ttiat  in  a  demurrer  to 
a  complaint  the  words  "ground  of  com- 
plaint" were  not  the  eq\ilvalent  of  "cause 
of  action  or  paragraph  of  complaint." 
In  the  case  of  Pine  Civil  Tp.  v.  Huber  Man- 
nf'g  Co.,  83  Ind.  121,  the  language  of  the 
demurrer  was:  "The  defendant  demurs 
to  the  plaintiff's  complaint  for  the  follow- 
ing grounds  o(  objection,  to-wit:  Firat. 
Because  said  complaint  does  not  state 
facts  sufflcientto  constitute  a  complaint." 
It  was  held  that  such  a  demurrer  present- 
ed no  question  for  the  consideration  of  the 
court.  In  the  case  of  Orubbs  v.  King,  117 
Ind.  24.3,  20  N.  £.  Rep.  142,  it  was  held  that 
a  demurrer  to  a  complaint  for  an  injunc- 
tion, alleging  as  a  cause  of  demurrer"  that 
the  same  does  not  state  facts  sufficient  to 
constitute  a  good  and  sufficient  petition," 
did  nut  call  in  question  the  sufficiency  of 
the  complaint.  See,  also,  the  following 
cases:  Martin  v.  Martin,  74  Ind.  207;  Pe- 
den  V.  Mall,  118  Ind.  550,  20  N.  E.  Rep. 
493.  The  sustaining  of  a  defective  de> 
murrer  to  an  lusutficlent  pleading  is  a 
harmless  error,  and  therefore  cannot 
work  a  reversal  of  the  judgment.  Hilde- 
brand  v.  McCrum,  101  Ind.  61;  Palmer  v. 
Hayes,  112  Ind.  289. 13  N.  E.  Rep.  882.  The 
sustaining  of  a  defective  demurrer,  bow- 
ever,  to  a  sufficient  pleading  would  not  be 
a  harmless  error,  and  hence  it  becomps 
necessary  for  us  to  determine  whether 
ttie  complaint  states  facts  sufliclent  to 
constitute  a  cause  of  action.  It  is  con- 
tended by  the  counsel  for  appellee  that 
the  fraudulent  acta  averred  in  the  com- 
plaint agaiust  the  appellee  would  not 
tbrow  a-man  of  ordinary  prudence  off  his 
guard.  Wecannot  adopt  this  view.  The 
appellant,  desiring  to  purchase  the  chat- 
tels, went,  as  a  prudent  man  should  do, 
to  the  recorder's  office  to  ascertain  if  the 
property  was  Incumbered.  He  under- 
stood the  appellee's  name  to  be  Jefferson 
Warner;  the  name  was  so  pronounced  by 
the  appellee  himself,  and  the  appellant  had 
beard  it  pronounced  in  no  other  way. 


After  the  appellant,  with  the  assistance  ol 
the  recorder,  had  found  a  chattel  mort- 
gage executed  by  the  name  of  Jefferson 
Werner  to  one  Horatio  A.  Hess  to  secure 
flS7.25,  and  while  the  mortgage  record 
was  there  open,  the  appellee  entered  the 
room.  The  appellant  then  remarked.  In 
the  presence  and  hearing  of  the  appellee, 
that  the  mortgage  before  them  could  not 
be  the  record  of  any  mortgage  executed 
by  the  appellee,  or  intended  (or  him,  as 
bis  name  was  Warner,  and  not  Werner, 
and  the  appellant  avers  that  he  believed 
his  statement  to  be  trne  at  the  time  he 
made  it ;  that  the  appellee,  then  and  there 
knowing  that  the  appellant  was  laboring 
under  a  mistakeastohisname.and  for  the 
purpose  of  cheating  the  appellant,  and  to 
Induce  him  to  purchase  said  chattels  aa 
free  from  incumbrance,  remained  silent, 
and  refused  to  make  known  that  his  name 
was  Werner,  and  that  he  was  the  identi- 
cal person  who  executed  said  mortgage; 
that  he  was  deceived  by  the  action  of  the 
appellee,  and  left  the  recorder's  office  in 
the  full  belief  that  said  mortgage  had  been 
executed  by  some  other  person  than  the 
appellee,  and  that  the  appellee  knew  ho 
was  deceived  in  that  regard;  that  after- 
wards, on.  the  same  day,  when  in  com- 
pany with  the  appellee,  said  mortgage  mc- 
ord  was  referred  to,  and  the  defendant 
stated  positively  and  in  substance  that 
said  recorded  mortgage  was  not  the  rec- 
ord of  any  mortgage  executed  by  him,  be- 
I  cause  he  had  never  executed  a  mortgagee 
on  said  chattels,  and  fnrther  said  that  be 
had  no  knowledge  of  any  mortgage  on 
said  chattels.  The  appellant  says  he  ra- 
iled OD  these  acts  and  statements  of  the 
defendant,  and  upon  statements  of  like 
tenor  and  effect  made  by  him  when  the 
purchase  was  consummated,  to-wit.  on 
the  12th  day  of  November,  1887;  that  he 
paid  9552  for  the  said  chattels  before  he 
learned  that  said  mortgage  bad  been  exe- 
cuted by  the  appellee  to  said  Hess,  and 
was  a  valid  lien  on  said  property;  that 
he  has  been  compelled,  prior  to  the  com- 
mencement of  this  suit,  to  pay  to  aaid 
Hess  $160  to  prevent  a  foreclosure  of  said 
mortgage  and  sale  of  said  property.  Rep- 
resentations will  not  be  deemed  fraudu- 
lent in  law  unless  they  are  made  concern- 
ing some  material  existing  fact,  ara  false, 
are  such  as  the  party  has  a  right  to  rely 
upon,  did  rely  npon,and  was  deceivctd  and 
damaged  thereby.  Misrepresentations 
may  consist  as  well  In  the  concealment  ol 
what  is  true  as  in  the  assertion  of  what  ia 
false.  If  a  man  conceals  a  fact  that  is  ma- 
terial to  the  transaction,  knowing  that 
the  other  party  acts  upon  the  presump- 
tion that  no  such  fact  exists,  it  is  as  much 
a  fraud  as  if  the  existence  of  such  fact  were 
expressly  denied,  or  the  reverse  of  it  ex- 
pressly stated.  Kerr.  Fraud  &  M.  94.  A 
man  may  by  mere  silence,  without  active 
concealment,  produce  a  false  impression 
upon  the  miud  of  another.  Silence  implies 
assent,  when  there  is  a  duty  to  speak.  Id. 
100.  To  i  ndnce  one  to  forbear  in  vestigatlon, 
or  to  prevent  effective  examination,  will 
excuse  a  failure  to  inquire.  Where  one  in- 
duces another  to  abstain  from  seeking  In- 
formation, mere  concealment  of  facta  may 
become  fraudulent.    1   Btgelow,  Frauds, 
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632.  A  man  who,  by  misrepresentation  or 
concealuient,  has  misled  another,  cannot 
be  heard  to  say  that  he  might  haveknown 
the  truth  by  proper  inqnlry.  Kerr,  Fraud 
&  M.  70;  Dodge  Y.  Pope,  98  Ind,  480;  Cross 
▼.  Herr,  »6  ind,  tt6;  Matlock  v.  Todd,  19 
Ind.  131).  In  thecase  of  Hale  r.  Philbrick.42 
Iowa.  81,  the  court  say :  "  We  are  not  in- 
clined to  encourage  falsehood  and  dishon- 
esty by  protecting  one  •who  ia  guilty  of 
such  fraud,  on  the  ground  that  his  victim 
had  faith  In  his  word,  and  for  that  reason 
did  not  pursue  Inquiries  which  would  have 
disclosed  the  falsehood."  See,  also,  West 
V.  Wright. 98  Ind.  335.  It  does  not  appear 
from  the  complaint  to  what  extent  the 
mortgage  found  uf  record  had  been  exam- 
ined by  the  appellant-  when  the  appellee 
cnnie  Into  the  recorder's  offlce,  and  heard 
the  appellant  say  that  the  mortgage  could 
not  have  been  executed  by  him,  because  it 
-was  not  in  his  name.  If  the  appellee 
hear4  what  was  said  by  the  appellant.  It 
was  his  duty  to  speak,  and  declare  the 
truth.  It  Is  alleged  in  the  complaint  that 
the  uppellant'B  remark  was  made  lo  the 
presence  and  hearing  of  the  appellee.  It 
was  not  a  case  where  the  appellee  had  a 
right  to  remain  silent.  His  silence  im- 
plied, under  the  circnmstanceB,  that  the 
mortgage  was  not  executed  bj  hira,  and 
-was  calculated  to  deceive  the  appellant. 
The  appellant  says  it  did  deceive  him. 
We  do  not  overlook  the  rule  that  usually, 
where  facts  are  brought  to  the  knowledge 
of  a  party  which  would  put  hlni,  as  a  man 
of  ordinary  prudence  and  sagacity,  upon 
inquiry,  he  is  bound  to  inquire,  and  if  he 
fail  to  do  so,  or  to  do  so  properly,  whether 
frandulently  or  only  negligently,  he  will 
be  chargeable  with  notice  of  what  he 
might  have  learned  upon  reasonable  ex- 
'  aminatlon.  But  If  he  Is  stopped  short  in 
hie  inquiries,  or  fails  to  make  a  reasonable 
examination  because  of  the  fault  of  the 
party  of  whom  be  comolalns,  we  do  not 
think  the  latter  should  be  heard  to  say 
that  the  truth  might  have  been  known  by 
further  Inquiry;  and  especially  do  we  be- 
lieve that  this  would  be  a  wholesome  and 
just  rule  to  apply  to  one  who  so  very  soon 
after  his  silence,  when  he  ought  to  have 
spoken,  and  before  the  sale  takes  place, 
makes  a  positive  declaration  in  effect  that 
a  farther  inquiry  would  have  been  un- 
availing. The  complaint  bears  marks  of 
hurried  preparation,  and  is  not  as  clear  as 
it  might  be  as  to  whether  it  is  intended  to 
proceed  upon  the  theory  of  fraud  or  war- 
ranty; but  we  have  concluded  that  the 
former  is  intended,  and  have  so  treated  it 
in  our  consideration  of  its  snfflciency. 
The  complaint  was  snfflcient,  and  there- 
fore the  sustaining  of  the  demurrer  cannot 
be  regarded  as  a  harmless  error.  Judg- 
ment reversed,  with  costs. 


(1  Ind.  A.  «6) 

A  UBS  V.  TOWLB. 

(Appellate  Court  of  IncUana.    Hay  16, 1891.) 

Gabsishmeiit— Voluntary  Tajhest  bt  Gab- 
NTSHEB — Laches. 
Where  one  personally  summoned  as  gar- 
nishee allows  judgment  to  go  a^inst  him  by  de- 
fault, and  pays  it,  the  payment  is  voluntary,  and 
he  cannot  recover  from  the  principal  debtor  on 
discovering  that  he  owed  him,  nothing. 

v.27N.E.no.7 — 40 


Appeal  from  circuit  court,  Lake  eouDty ; 
William  Johnston,  Judge. 
J.  B.  Peterson,  for  appellant. 

Reinhard,  J.  This  action  was  brought 
by  the  appellee  against  the  appellant  in 
the  court  below.  There  was  a  demurrer 
to  the  complaint,  which  was  overruled, 
and  this  ruling  is  the  only  error  com- 
plained of  by  the  appellant.  The  facts 
stated  in  the  complaint  are  briefly  these: 
The  appellee  was  summoned  as  garnishee 
before  a  Justice  of  the  peace  In  an  action 
by  one  Samuel  Griffin  against  the  appel- 
lant. It  was  found  that  appellant  was 
indebted  to  the  said  Oriffin  in  the  sum  of 
f  100,  and  that  appellee  was  Indebted  to 
the  appellant  in  the  sura  of  920(1,  and  the 
justice  adjudged  that  the  appellee  should 
pay  over  to  Griffin  a  sufficient  amount  of 
bis  indebtedness  to  appellant  to  satisfy 
the  demand  of  Griffin.  The  appellant  was 
then  a  resident  of  Illinois,  and  the  only 
service  on  him  in  the  attachment  and  gar- 
nishment proceedings  was  notice  by  pub- 
lication. The  appellee,  as  garnishee,  was 
served  with  process  personally,  but  did 
not  put  in  an  appearance,  and  suffered 
the  order  to  be  made  against  him  by  de- 
fault. Appellee  did  not  then  know  bow 
the  account  stood  between  him  and  ap- 
pellant, being  involved  in  lltieation  with 
him  In  the  courts  of  Illinois,  and  not  until 
long  after  the  order  had  been  made 
against  him  by  said  Justice  of  the  peace, 
as  such  garnishee,  did  he  ascertain  that  in 
fact  he  owed  the  appellant  nothing; 
which  fact  was  ascertained  and  deter- 
mined bythecourtin  lllinoie;  but  that  be- 
fore he  made  such  discovery  he  had  fully 
paid  the  amount  said  Justice  had  ordered 
him  to  pay  as  garnishee.  Before  bringing 
this  action  he  demanded  back  from  appel- 
lee the  amount  of  money  bo  paid  for  him, 
but  met  with  a  refusal,  and  hence  this 
suit.  The  sole  question  thus  presented  to 
us  for  decision  is  whetlier  the  facts  above 
set  out  entitled  the  appellee  to  recover. 
We  have  not  been  favored  with  any  brief 
by  the  appellee,  and  are  therefore  not  ad- 
vised upon  what  theory  of  the  law  the 
court  below  overruled  the  demurrer,  and 
held  the  complaint  suffldent.  The  gar- 
nishee, as  we  have  seen,  had  been  brought 
into  court  regularly  by  summons.  If  he 
was  not  indebted  to  the  appellant,  or  if 
tie  was  in  doubt  as  to  that  Tact,  it  would 
seem  that  it  was  his  duty  to  come  Into 
court,  and  set  up  his  defense  to  the  pro- 
ceedings against  him  in  garnishment; 
and,  having  failed  to  do  this,  be  was  at 
least  prima  facie  guilty  of  negligence 
from  which  courts  would  not  relieve  him, 
unless  he  succeeded  in  some  way  in  rebut- 
ting this  presumption  of  negligence. 
Drake,  Attachni.  §  658e;  Emery  v.  Royal, 
117  Ind.  299,  20  N.  E.  Rep.  150.  If  the  ac-  ' 
tlon  m  this  cause  could  be  sustained  at 
all,  It  must  be  on  the  ground  that  money 
paid  under  a  mistake  of  fact  may  be  recov- 
ered. If,  however,  such  payment  is  made 
with  a  knowledge  of  all  the  facts,  or 
when  the  means  of  knowing  the  facts  are 
within  reach  of  the  person  making  the 
payment,  It  is  regarded  as  a  voluntary 
payment,  and  there  can  be  no  recovery. 
Butt  v.  School  Tp.,  81  Ind.  68;  Worley  v. 
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Moore,  77  Ind.  567;  Ineuranee  Co.  ▼.  Stew- 
art, 95  Ind.  388.  A  compulaory  payment 
by  a  garnlahee  Is,  (il  course,  a  dischargre 
pro  tanto  ol  the  garnishee's  Indebtedness 
to  the  principal  defendant;  bat.  where 
the  payment  Is  not  compulsory,  It  will  be 
no  protection  to  the  sarnishee,  even  as  a 
defense  to  an  action  against  him  for  the 
same  debt  by  the  principal  defendant,  and 
certainly  would  form  no  basis  for  a  cause 
of  action  by  the  garnishee  for  money  thus 
voluntarily  paid  when  nothing  was  ow- 
ing from  him.  Blgelnw,  Estop.  138.  A 
judgment  or  order  of  court  to  a  garniuhee 
for  the  payment  of  money  he  is  supposed 
to  owe  his  creditor  is  not  always  such 
compulsory  process  as  will  protect  the 
garnishee  In  a  payment  made  tbei-eon.  It 
is  his  duty  to  see,  as  far  as  may  be.  that 
the  judgment  or  order  Is  a  valid  one:  and 
if  be  suffer  an  order  to  be  made  against 
him  by  default  when  in  fact  he  owed  noth- 
ing, without  mailing  an  eHort  to  show 
that  fact  or  to  have  the  order  set  aside,  a 
payment  thereon  must  be  regarded  as 
voluntary.  The  law  encourages  no  sui:h 
laches.  In  a  controversy  between  the 
garnishee  and  principal  defendant,  after 
the  payment  by  the  garniabee,  he  ran  only 
set  up  sucb  payment  as  was  made  by 
compulsion.  Nothing  short  of  compul- 
sion will  entitle  him  to  claim  the  beneflt 
of  the  payment  in  a  set-oB,  and  certainly 
he  could  not  obtain  any  afflrmatlTe  relief 
against  one  who  was  in  fact  not  his  cred- 
itor for  the  payment  of  a  debt  he  was  not 
compelled  to  pay,  and  could  with  proper 
<lillgence  have  avoided.  We  think  a  pay- 
ment, under  such  circumstances,  amounts 
to  a  voluntary  payment,  and  cannot  be 
recovered.  We  need  not  agree  with  ap- 
pellant's counsel  that  the  questions  in- 
'  volred  in  this  case  have  already  been  ad- 
judicated. Doubtless  they  have  been  a? 
between  the  plaintiff  and  the  principal  de- 
fendant, and  also  as  between  the  plaintiff 
and  the  garnishee;  but  as  between  the 
defendant  and  garnishee  they  are  not  nec- 
essarily so.  The  judgment  is  reversed,  at 
costs  of  appellee,  and  cause  remanded, 
with  instructions  to  the  court  below  to 
sustain  the  demurrer  to  the  complaint, 
and  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 

Cbumpacker,  J.,  took  no  part  la  this 
decision. 


(1  Ir;d.  A.  244) 

LowREY  et  al.  v.  Reef. 

{ Appellate  Court  of  indiono.    May  1, 1891.) 

Landlord  amo  Tenant  — Lm-EsTATC—AMXirD- 

MENT  OP  FlEADINO. 

1.  Where  a  life-teoant  of  certain  real  estate 
leased  it  to  plaintiff,  and  received  a  portion  of  the 
rent  in  cash,  and  notes  for  the  balance  of  the 
term,  and  then  died  pending  the  term,  the  inter- 
est of  the  lessee  expired  with  the  lessor's  death, 
except  as  to  the  growing  crops ;  but  an  accept- 
ance by  the  remainder-man  of  payment  of  one  of 
the  notes,  and  the  permitting  the  tenant  to  re- 
main in  possession,  will  amount  to  a  new  de- 
mise, and  the  lessee  can  maintain  action  of  tres- 
pass for  an  entry  sutMequently  made  by  the  re- 
maindcr-man. 

2.  Where,  in  an  action  of.  trespass,  evidence' 
of  acts  of  trespass  committed  after  the  filing  of 
the  complaint  is  offered  and  objected  to  by  de- 
fendant, and  the  objection  sustained,  but  after- 


wards withdrawn,  and  the  evidence  admitted,  it 
is  not  error  for  the  court  to  permit  plaintiff  to 
amend  his  complaint  so  as  to  conform  to  the  evi- 
dence. 

Appeal  from  circuit  court.  Carroll  conn- 
ty;  W.  C.  Smith,  J  adge  pro  tern. 

L.  D.  Boyd,  for  appellants.  O'Dell  Jt 
Ryan,  for  appellee. 

Robinson,  J.  Sarah  Shafer  was  the 
owner  for  life  of  160  acres  of  land  in  Car- 
roll county.  Ind.  On  the  23d  day  of  July. 
1886,  she  eicecuted  a  written  lease  to  the 
appellee,  John  Reef,  for  said  premises, 
conditioned'  as  follows,  vli. :  She  leased 
said  premises,  with  the  appurtenances, 
commencing  on  the  1st  day  of  September, 
1886,  and  ending  on  the  Ist  day  of  Septem- 
ber, 1887,  and  another  year,  should  she 
survive.  The  lessee  agreed  to  occupy  the 
premises  In  a  careful  and  tenant-like  man- 
ner, and  pay  as  the  rent  thereof  the  sum  of 
¥300  per  vear,— $100  due  September  1. 
1886;  $100  due  March  1. 1887;  and  $100  due 
Septeml>er  1,  1887,— for  which  lessee  was 
to  give  three  promissory  notes,  secured  by 
good  personal  security.  The  lessee  was 
to  have  hi8ownflre-wood,but  wad  to  take 
It  from  The  dead  and  down  timber,  if  such 
was  on  the  land ;  and  should  not  run 
through  the  woods,  and  cat  green  timber 
promiscuously  for  rail  use;  should  not  re- 
move any  wood,  timber,  or  rock  off  and 
from  the  land ;  and  should  have  the  right 
to  return  and  take  away  his  growing 
corn  raised  by  him  In  the  year  1887.  The 
lessee  was  to  surrender  the  premises  at 
the  end  of  the  term,  without  notice.  In  as 
good  condition  as  they  were;  natural  wear 
and  tear  and  unavoidable  accidents  ex- 
cepted, and  was  not  to  sublet  the  premises 
without  the  written  consent  of  the  lessor; 
that  a  violation  of  the  conditions  of  the 
lease  or  a  failure  to  pay  rent  for  10  days 
would  work  a  forfeiture  of  the  same.  The 
appellee  went  into  the  possession  of  the 
premises  under  said  lease  on  the  1st  day  of 
September.  1S86,  and  paid  the  lessor  the 
rental  for  that  year;  that  about  thelat 
day  of  September,  1887,  ne  paid  the  lestior 
$100  on  the  second  j-ear's  tenancy,  and  on 
the  same  day  executed  to  her  two  prom- 
issory notes  for  $100  each,  for  the  balance 
of  the  rental  for  the  second  year,  due 
March  1  and  September  1. 1888.  The  lessor 
died  on  the  20th  day  of  November,  1887. 
but  before  her  death  appellee  sowed  40 
acres  of  the  premises  in  wheat,  and  re- 
mained in  pusseasion  of  the  premises  with 
the  knowledge  of  the  appellants,  and 
without  objection  on  their  part,  until  the 
latter  part  of  January,  1888,  when  appel- 
lants requested  appellee  to  pay  them  their 
share  of  the  note  due  March  1, 1888.  exe- 
cuted to  the  lessor  in  her  life-time;  tliat 
the  unpaid  notes  were  in  the  appellant's 
possession,  and  about  the  Ist  day  of  Feb- 
ruary, 1888,  appellee  paid  the  appellant 
Irene  Lowrey  her  share  of  the  note  due 
March  1,  1888.  to-wit,  $84.10.  The  note 
was  left  in  her  possession  until  the  re- 
maining nne-Mixth  should  be  paid  to  Re- 
becca JarvlB,  the  owner  in  fee  of  the  one- 
sixth  of  said  premises.  No  demand  for 
the  possession  of  said  premises  was  made 
by  appellants  of  the  appellee  until  the 
22d  day  of  May,  1888,  at  wbicb  time  the 
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appellatit  cansed  written  notice  to  be 
served  on  the  appellee  to  g^tvepoBsesHton 
at  the  end  of  the  current  year  of  the  ten- 
ancy. The  complaint  Is  an  action  for  tres- 
pasH  against  the  appellants,  who  are  hus- 
band and  wile,  and  Is  In  two  paragraphs. 
The  first  paragraph  alleges  that  the  ap- 
pellee was  in  possession  and  entitled  to 
the  possession  of  thereal  estate  described; 

that  the  appellants,  on  the day  of 

-,  1888,  and  on  divers  other  days  be- 


tween that  day  and  the  beginning  Of  this 
action,  and  each  of  them,  wrongfully  and 
unlawtnlly,  and  without  leave  of  the 
plaintiff,  entered  Into  and  upon  said  real 
estate  then  and  there  lawfully  in  posses- 
sion of  the  appellee,  destroyed  the  pasture 
land  on  said  real  estate  bychopplngdown 
trees  and  piling  brush  on  said  land,  and 
by  hauling  logs  and  wood  upon  and  out 
of  said  pasture  land  when  the  ground  was 
soft,  by  pasturing  said  lands  with  cattle 
and  hogs  in  great  numbers  for  a  period  of 
three  or  four  months;  that  said  pasture 
land  was  a  portion  of  said  real  estate,  and 
the  posseBslon  of  which  hud  been  in  said 
appellee  for  18  months  last  past,  and  that 
appellee  was  entitled  thereto;  that  appel- 
lants, and  each  of  them,  had  for  a  period 
of  three  months  last  past  taken  possession 
of  said  pasture  land,  and  converted  same 
to  their  own  use,  and  prevented  appellee 
from  enjoying  the  use  and  benefit  of  said 
pasture  land  for  a  period  of  three  months, 
etc.  The  second  paragraph  avers  sub- 
stantially what  is  averred  in  the  first  par- 
agraph, except  It  alleges  that  appellants 
entered  npon  said  premises,  took  posses- 
sion of  a  sugar  camp  thereon,  tapped  the 
trees  to  the  number  of  about  200,  made 
molasses  out  of  the  sugar  water  collected 
from  said  camp  on  said  premises,  and  con- 
verted the  same  to  their  own  use,  etc. 
The  court  permitted  the  appellee  to  amend 
his  complaint  on  the  trial  of  the  cause  so 
as  to  include  damages  up  to  the  day  of 
trial.  The  appellants  answered  by  general 
denial,  and  by  a  second  paragraph,  which 
seeks  to  Justify  their  acts  on  the  ground 
that  they  were  the  owners  and  entitled  to 
the  possession  of  the  premises  at  the  times 
the  various  acts  of  trespass  were  alleg:ed 
in  the  complaint  to  have  been  committed. 
On  the  trial  of  the  cause  a  verdict  was  re- 
turned in  favor  of  the  appellee  for  fCO. 
There  was  a  motion  for  new  trial,  which 
was  overruled,  and  judgment  rendei-ed  on 
the  verdict.  Error  of  the  court  in  over- 
ruling the  motion  for  new  trial  is  the  only 
error  assigned.  It  was  admitted  on  the 
trial  that  the  appellant  Irene  Lowrey 
owned  in  fee-simple  five-sixths  of  the  100 
acres  of  land ;  that  she  owned  the  Fee-sim- 
ple of  all  the  lands  where  it  Is  alleged  said 
trespasses  were  committed,  and  so  owned 
the  fee-simple  in  said  land  at  the  time 
when  it  is  alleged  said  trespasses  were 
committed;  that  Sarah  Shafer,  on  the 
23d  day  of  July,  1880,  was  the  owner  of  the 
lifejestate  in  said  lands;  and  that  she  3on- 
tinued  to  hold  a  life-interest  therein  until 
the  21st  day  of  November,  1887,  when  she 
died.  The  appellant's  motion  for  a  new 
trial  contains  41  causes.  The  first  2  pre- 
sented are:  The  verdict  of  the  jury  is  not 
sustained  by  sufficient  evidence,  and  is 
contrary  to  the  evidence;  the  verdict  of 


the  jury  is  contrary  to  law.  It  Is  unneces- 
sary here  to  reiterate  the  rule  of  law  of 
the  supreme  court,  so  familiar,  that  acase 
will  not  be  reversed  where  there  is  evi- 
dence tending  to  sustain  the  judgment. 
There  was  much  conflict  in  the  evidence, 
but  the  evidence  was  sufDcient  to  result  in 
a  verdict  for  the  appellee.  We  cannot  in- 
terfere with  the  finding. 

As  to  the  second  assignment,  that  the 
verdict  is  contrary  to  law,  a  more  im- 
portant question  Is  presented,  and  per- 
haps one  of  more  vital  Importance  than 
any  other  in  the  case.  There  is  no  doubt 
that,  as  Mrs.  Shafer  owned  only  a  life-es- 
tate in  the  lands,,  that,  upon  her  decease  on 
the  21st  day  of  November,  1887,  put  an  end 
to  appellee's  right  to  possession  of  the 
lands,  and  that  he  had  no  rights  under 
the  lease,  except  to  the  growing  crops  ou 
the  lauds  at  the  time  of  the  death  of  the 
lessor.  The  wheat  appellee  had  sowed  in 
the  fall  of  1887,  and  was  growing  at  the 
time  Mrs.  Shafer  died,  belonged  to  the  ap- 
pellee. Dorsett  v.  Gray,  98  Ind.  273.  The 
rents  which  accrued  previous  to  the  death 
of  the  lessor  are  collectible  by  the  personal 
representative,  but  those  that  accrued 
afterwards  by  the  belr.  King  v.  Ander- 
son, 20  Ind.  885.  To  entitle  the  appellee  to 
any  other  interest  in  the  lands  for  a  pe- 
riod after  the  death  of  the  lessor,  he  must 
have  shown  that  a  contract  existed  be- 
tween himself  and  theappellants  by  virtue 
of  which  there  arose  the  relation  of  land- 
lord and  tenant,  and  that  this  relation  ex- 
isted at  the  time  when  the  alleged  tres- 
passes should  have  occurred.  There  is  no 
contention  that  appellee  was  not  the  ten- 
ant of  Mrs.  Shafer  up  to  the  27th  day  of 
November,  1887,  and  that  he  did,  about 
the  time  of  the  expiration  of  the  first  year 
of  his  tenancy,  and  after  he  had  paid  the 
rental  for  that  year,  pay  Mrs.  Shafer  $100, 
and  execute  to  her  his  two  notes  for  $100 
each,  due  March  1,  1888,  and  September, 
1888,  for  the  rental  of  the  land  for  the  sec- 
ond year  of  his  tenancy,  and  that  after 
this  time  he  sowed' 40  acres  in  wheat  on 
the  land.  It  is  very  clear  that  the  notes 
went  Into  the  possession  of  Irene  Lowrey, 
a  remainder-man,  who  owned  all  the  land 
and  parts  of  the  land  upon  which  it  is  al- 
leged the  trespasses  were  committed;  and 
the  appellee,  after  the  death  of  Mrs. 
Shafer,  and  before  March  1, 1888.  paid  the 
appellant  Irene  Lowrey,  who  still  held  in 
her  possession  his  note,  at  her  request  and 
that  of  her  agent,  f 84.10,  the  pro  rata 
share  of  the  rent  due  her  for  the  second 
year  of  appellee's  tenancy,  and  that  she 
gave  him  credit  on  the  note  for  the 
amounts  ho  paid ;  that  appellee  remained 
in  possession  of  the  lands  with  the  full 
knowledge  and  without  objection  of  the 
remainder-man;  that  there  was  some  talk 
after  the  payment  of  the  note  due  March 
1, 1888,  of  the  lands  held  by  appellee  being 
exchanged  for  other  lands,  which  was  not 
consummated;  and  that  the  appellee  so 
remained  -in  the  possession  of  the  lands 
with  full  knowledge,  and  without  any  ob- 
jection, of  the  remninder-man,  and  with- 
out notice  to  quit;  until  the  29th  day  of 
May,  1888,  when  the  appellant  Irene  Low- 
rey served  nptice  upon  the  appellee  to 
quit  and  deliver  up  at  the  end  of  the  cur- 
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rent  year  the  poBsesBlon  of  the  premises. 

We  think,  under  these  facta,  a  new  demise 
was  created,  and  that  the  appellee  had 
thereby  the  right  to  remain  in,  and  bold 
poBseHsion  of,  the  lands  until  the  1st  day 
of  September,  1888,  the  end  of  the  second 
year's  tenancy,  and  that  the  appellants 
were  trespassers,  as  charged  in  tlie  com- 
plaint. Thiebaud  v.  Bank,  42  Ind.  222; 
McCrillls  V.  State,  G9  Ind.  161:  Tolle  v. 
Orth,  75  Ind.  298:  Bothschlld  v.  William- 
son, 83  Ind.  SSI;  Coomler  v.  Hefner,  86  Ind. 
108;  Moffman  v.  McCollum.  93  Ind.  326; 
Bollenbacker  V.  Frltts,  98Ind50;  Dorsett 
V.  Gray.  Id.  273. 

The  third  assignment  at  eiror,  is  "  the 
damages  found  by  the  jury  are  excessive. " 
There  was  much  evidence  as  to  the  tear- 
ing down  offences;  cutting  down  timber; 
as  to  cattle,  horses,  and  hogs  running  on 
the  inclosed  lands :  as  to  tapping  sugar 
trees,  using  the  water  therefrom  In  mak- 
ing molasses ;  the  evidence  uf  the  value  of 
the  pasture  land,  sugar  camp,  etc.  The 
appellee  states  in  his  evidence  that  bis 
fence  was  torn  down,  and  appellants  re- 
fused to  allow  him  to  rebuild  it;  that  be 
thereby  lost  the  use  of  his  pasture  lor  his 
horses,  hogs,  and  cattle,  to  his  damage 
f  75.  There  is  nothing  in  the  evidence  un 
the  question  of  damages  that  would  jus- 
tify an  interference  with  the  Judgment. 
The  appellants,  in  the  motion  for  a  new 
trial,  assign  34  alleged  errors  committed 
by  the  court  in  the  admission  of  certain 
evidence,  the  refusal  to  admit  certain  evi- 
dence, and  In  refusing  to  strike  out  cer- 
tain evidence.  It  would  be  impossible  to 
present  the  questions  atteuipced  to  be 
raised  under  these  several  alleged  errors 
without  copying  the  evidence,  which  Is 
voluminous,  almost  entirely  into  this 
opinion.  We  have  carefully  examined 
each  question  raised  by  the  motion  as  to 
the  admission  or  refusal  toadmltevidence, 
or  refusal  to  strike  out  evidence.  Much 
of  the  evidence  so  admitted  was  in  some 
sense  material  and  pertinent  to  the  Issue. 
Some  of  it  may  have  been  immaterial,  but 
we  are  unable  to  find  in  the  record  where- 
in the  court  admitted,  refused  to  admit,  or 
refused  to  strike  out,  improper  evidence, 
that  could  have  in  the  remotest  degree 
harmed  th6  appellants  on  the  trial  of  the 
cause.  The  appellants  Insist  that  the 
court  erred  In  allowing  appellee  to  Intro- 
duce evidence  of  acts  of  trespass  occurring 
after  the  filing  of  the  original  complaint, 
and  before  trial.  The  court  did  sustain 
appellant's  objection  to  such  evidence,  but 
an  offer  by  appellee  to  make  such  proof 
caused  the  appellants  to  withdraw  the 
objection,  and  the  court  allowed  the  ap- 
pellee to  amend  bis  complaint  to  conform 
to  the  evidence,  and  the  evidence  went  to 
the  jury  without  objection;  and  if  such 
was  error,  the  appellants  have  not  prop- 
erly saved  the  question  for  this  court,  as 
no  bill  of  exceptions  was  filed  setting 
forth  the  ground  of  complaint,  which  Is 
the  proper  and  only  way  in  which  that 
question  can  be  determined  by  the  court. 
The  appellants  contend  that  the  court 
erred  in  instructions  given  to  the  jury  of 
its  own  motion,  in  giving  instructions 
asked  for  by  the  appellee,  and  in  refusing 
and  modifying  instructions  askeu  for  by 


the  appellant.  We  have  carefully  exam- 
ined the  Instructions  given  by  the  court  of 
its  own  motion,  and  those  given  by  the 
court  at  the  request  of  the  appellee.  The 
instructions  as  given  contain,  as  a  whole, 
a  correct  statement  of  the  law,  and  em- 
braced the  issues  in  the  case.  Those  re- 
fused represented  the  theory  of  the  cose  as 
claimed  by  the  appellant,  but  under  the 
issues  and  evidence  were  not  applicable, 
and  did  not  correctly  state  the  law.  The 
court  committed  no  error  in  the  instruc- 
tions given,  and  in  refusing  to  give  those 
asked  for  by  the  appellants.  There  is  no 
error  in  the  case  for  which  it  should  be  re- 
versed, bnt  it  is  affirmed,  at;  appellants' 
costs. 


a  Ind.  A.  S29) 

Phcenix  Inb.  Co.  op  Brooklyn  t.  Botbb. 
(AppeilUae  Court  of  IndUma.    Hay  12, 1891.> 
FiKB  Insitsancb — Waives  of  Coiroirions. 
An  insuTEuioe  company  accepted  payment 
of  the  premium  due,  after  notice  that  the  condi- 
tions of  the  policy  had  been  broken  by  reason  of 
the  building   becoming  vacant.    Afterwards  the 
insured  requested  the  company  to  cancel  the  pol- 
icy and  return  the  unearned  premiam,  bnt  tbe 
company  refused  to  do  so.    HeU,   that  it  had 
waived  the  forfeiture,  and  was  liable  for  a  loss 
afterwards  ooourring. 

Appeal  from  circuit  court,  Henry  coun- 
ty; E.  n.  BuNDY,  Judge. 

Ajrres,  BrowD  A  Burvej,  for  appellant. 
J.  JS.  Blafbrd  and  H.  E.  Forkner,  for  ap- 
pellee. 

Robinson,  X  Appellee  sued  the  appel- 
lant upon  a  policy  of  fire  Insurance  for  a 
fire  loss.  The  complaint  contained  two 
paragraphs.  The  first  paragraph  alleged 
that  the  appellant  issued  the  pulley  ;  that 
appellee  owned  the  property;  that  the 
building  was  destroyed  by  fire  during  the 
term  the  policy  had  to  run;  that  due 
notice  of  loss  was  given.  The  policy  was 
set  out,  and  it  was  alleged  that  the  house 
was  vacant  to  the  knowledgeof  the  appel- 
lant at  the  time  the  policy  was  Issued. 
The  second  paragraph  of  the  complaint 
Is  Bubstantiuily  the  same  as  the  first,  ex- 
cept thatit  alleges  that, though  the  bouse 
was  occupied  at  the  time  the  policy  was 
issued,  it  became  vacant  before  the  matu- 
rity of  the  premium  note,  aud  that  with 
knowledge  of  such  vacancy  the  appellant 
accepted  full  payment  of  said  premium 
note;  that  afterwards  appellee  requested 
that  the  insurance  be  held  good  until  be 
could  get  a  tenant  in  the  bouse;  that  this 
was  refused,  and  appellee  then  demanded 
a  cancellation  of  the  policy,  and  a  return 
of  the  unearned  premium.  The  appellant 
refused  to  do  either,  and  then  and  thereby 
elected  to  waive  the  condition  in  the  poli- 
cy against  vacancy,  and  continue  the  pol- 
icy In  force,  aud  that  it  so  remained  until 
the  house  was  burned,  about  two  years 
thereafter.  The  appellant  demurred  to 
the  complaint,  which  was  overruled  and 
excepted  to,  and  then  answered  in  two 
paragraphs:  First,  general  denial;  sec- 
oad,  that  the  contract  of  insurance  was 
composed  of  the  application  and  policy. 
Both  are  set  out,  and  show  that  the  in- 
surance was  wanted  and  granted  on  a 
bouse  wbile  occupied  by  a  tenant  as  a 
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dwelling,  and  that  withoattbeknowledge 
or  couBeut  of  the  appellant  the  honae  was 
vacant  when  burned.  Tbe  reply  was  in 
general  denial.  Upon  this  issoe  the  cause 
was  submitted  to  the  court,  and  tried  up- 
on an  agreed  statement  of  facts  as  tbeeW- 
dence  There  was  a  finding  and  Judgment 
for  tbe  appellee.  Motion  (or  new  trial 
overruled  and  excepted  to. 

Tbe  argument  of  counsel  islimltedtotbe 
alleged  error  in  tbe  court  in  overruling  the 
motion  for  new  trial  upon  the  causes  that 
tbe  finding  was  not  sustained  bysufficient 
evidence,  and  was  contrary  to  law. 
Among  tbe  agreed  statements  of  (acts  upon 
the  trial  of  said  cause  were  tbe  following: 
That  on  tbe  21st  day  of  February,  1885, 
appellee  made  his  application  to  the  com- 
pany of  the  appellant  through-  its  duly- 
authorized  agent  (or  Insurance  on  a  one 
and  one-half  story  building  and  dwelling- 
house  owned  by  tbe  appellee  and  situated 
upon  his  (arm.  which  application  was  in 
•writing,  and  was  made  a  part  of  tbe  con- 
tract of  insurance  under  the  policy  issued 
tbereon.  That  said  application  was  for- 
warded by  tbe  agent  to  whom  it  was 
made  to  tbe  company's  general  agent  ^t 
Chicago.  That  thereupon  said  company 
executed  and  delivered  to  the  appellee  a 
policy  of  insurance  on  said  building  for 
9500.  to  run  tor  three  years,  and  which  ex- 
pired at  12  <i'clock  at  noon  on  the  2lBt  day 
of  February.  1888.  That  tbe  agent  to 
whom  such  appllcatiou  was  made  contin- 
ued as  such  up  to  tbe  trial  of  this  cause. 
That  at  the  time  said  application  was 
made  and  policy  issued  said  building  was 
uccnpied  by  a  tenant,  and  continued  to  be 
so  occupied  until  in  March,  1885,  when  tbe 
tenant  moved  nut,  and  the  house  was 
rented  to  another  tenant  until  March, 
1886,  who  occupied  it  until  September.  1886, 
when  be  left  the  property,  and  it  remained 
vacant  from  thenceforward  until  de- 
stroyed by  lire,  for  the  reason  that  appel- 
lee coald  not  obtain  a  tenant  therefor. 
That  appellee  made  a  contract  in  the  fall 
of  1885  with  a  party  to  occupy  tbe  house 
from  March,  1886,  who  desired  to  occupy 
the  house  before  the  expiration  of  the  oth- 
er tenancy,  bat  could  not  obtain  tbe  keys 
from  the  former  tenant  until  March,  18S6, 
at  the  expiration  of  bis  tenancy,  and  the 
last-named  party  (ailed  to  take  or  occupy 
tbe  boose.  That  appellee,  atthetime  said 
policy  was  issued,  executed  a  note  fur  the 
premium,  as  recited  in  the  policy,  and  he 
paid  the  same  to  tbe  company  6U  days  be- 
fore it  became  due,  it  becoming  due  Janu- 
ary 1,  1886.  That  in  the  latter  part  of  Oc- 
tober, 1885,  appellee  wrote  a  letter  to  the 
agent  of  tbe  company  to  whom  he  had 
made  the  application  for  said  insurance, 
and  who  was  still  such  agent,  informing 
him  that  said  building  was  vacant,' and 
nsking  a  permit  from  the  company  for  it 
to  stand  vacant  until  it  could  beoccupied, 
and  be  answered  appellee's  letter,  refusing 
to  give  such  permit.  That  appellee  had 
be(ore  that  time  notified  tbe  said  agent 
that  his  house  was  vacant,  and  requested 
a  permit  for  it  to  stand  vai-ant,  but  none 
was  eiveu,  and  thereafter,  on  November 
20,  1885,  the  appellee  wrote  said  agent, 
saying:  "If  your  company  will  not  hold 
tbe  insurance  good  on  my  vacant  house 


till  I  can  get  it  occupied,  or  give  me  a  per- 
mit to  let  it  stand  until  March  Ist.  then 
they  can  cancel  my  policies,  all  of  them, 
and  return  me  tbe  unearned  premium." 
This  letter  was  forwarded  by  tbe  agent  to 
tbe  general  ag:ent  at  Chicago,  who  had 
full  authority  to  act  thereon  with  tbe 
agent's  recommendation  and  indorsement, 
and  was  received  by  tbeg^eneral  agent  in 
Chicago  on  December  2,  1885.  That  said 
company  never  answered  said  letter,  and 
did  not  send  or  grant  the  appellee  any  per- 
mit for  said  bouse  to  stand  vacant ;  nor 
did  said  appellant  at  any  time  cancel  said 
policy,  or  notify  the  appellee  of  the  inten- 
tion so  to  do,  or  notify  appellee  of  an  in- 
tention, desire,  or  willingness  so  to  do, 
but  remained  entirely  silent.  That  on 
the  30th  day  of  November,  1887,  said  build- 
ing was  totally  destroyed  by  fire,  without 
the  fault  of  the  appellee.  Tbat  it  was  ap- 
pellee's property.  Was  worth  more  than 
$5U0.  That  appellee  made  due  proof  of 
loss.  That  after  proof  of  loss  appellant 
wrote  appellee  a  lengthj-  letter,  declining 
to  pay  the  loss,  and  repudiating  liability, 
for  the  reason,  among  others,  that  when 
said  loss  occurred,  and  for  some  tdme  pre- 
vious thereto,  the  property  bad  been  va- 
cant. Under  these  facts,  and  in  order  to 
clearly  understand  the  contentions  in  the 
argument,  it  will  become  necessary  to 
quote  from  certain  parts  of  tbe  applica- 
tion for  insurance  and  the  policy  issued 
tbereon.  The  following  provisions  are 
contained  in  the  application  which  forms 
a  part  of  the  contract  of  insurance:  "Ap- 
plication pf  Charles  G.  Boyer  •  •  •  for 
Insurafice  against  loss  or  damage  by  fire, 

•  •  •  according  to  tne  specifications  be- 
low, ♦  •  ♦  on  one  and  one-half  story 
sbingle-roof  frame  building  while  occupied 
by  tenant  as  a  dwelling."  The  policy  is- 
sued upon  this  application  contains  the  fol- 
lowing: "To  insure  Charles  G.  Boyer 
against  loss  or  damage  by  fire  •  •  • 
$500,  on  one  and  one-half  story  shingle- 
root  frame  building  occupied  by  tenant  as 
dwelling."  "  This  Insurance  is  based  upon 
the  representations  contained  in  the  in- 
sured's application,  •  *'  •  each  and 
every  statement  of  which  is  hereby  specif- 
ically made  a  warranty  and  part  hereof; 
and  it  is  agreed  that  if  the  above-men- 
tioned buildings  be  or  become  vacant  or 
unoccupied  •  •  •  without  consent  in- 
dorsed hereon,  then  and  in  each  and  every 
of  tbe  above  cases  said  policy  shall  become 
null  and  void.  No  agent  or  employe  of 
this  company,  or  any  other  person  or  per- 
sons, have  power  or  authority  to  waive 
or  alter  the  terms  or  conditions  of  this 
policy,  except  only  tbe  general  agent  at 
Chicago,  Illinois ;  and  any  waiver  or  al- 
teration by  blm  must  be  In  writing.  If 
above-mentioned  building  be  or  become 
vacant  or  unoccupied  •  •  •  without 
consent    indorsed     hereon,     *     *     then 

*  *  *  policy  shall  be  null  and  void." 
"This  company  reserves  the  right  to  can- 
cel this  policy,  or  any  part  thereof,  by  ten- 
dering tocthe  assured  the  unearned  pre- 
mium." 

Having  thus  endeavored  to  be  accurate 
and  painstaking  in  the  statement  of  facts 
tbat  must  necessarily  have  n  controlling 
influence  upon  the  legal  questions  tbat  are 
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the  legitimate  Bequeoce  of  these  facta,  we 
readily  recognize  the  Impurtance  of  the  le- 
Kal  propoBltionalavolved.  Itlscontended 
by  the  appellee  that,  as  the  appellant  re- 
ceived payment  of  the  premium  note,  In 
cuasideratlon  of  which  the  policy  waH  Is- 
sued, after  full  notice  chat  the  property  had 
become  and  was  then  vacant,  it  thereby 
conciasirely  waived  the  right  to  forfeit  the 
policy  on  account  of  the  alleged  breach  of 
the  condition  aa  to  vacancy  therein  con- 
tained, and  that  the  condition  as  to  va- 
cancy does  not  render  the  policy  void,  but 
voidable  at  the  election  of  the  company. 
When  appellant  received  notice  that  the 
property  was  vacant,  and  was  requested 
to  cancel  the  policy  and  return  the  un- 
earned premium,  or  give  a  vacancy  per- 
mit, appellant  was  put  to  elect  to  forfeit 
the  policy  and  return  the  unearned  premi- 
um, or  to  be  bound  by  the  policy,  and, 
having  failed  to  exercise  the  rljfht  of  elec- 
tion, was  bound  by  the  policy,  and  Is  es- 
topped from  setting  up  the  forfeiture.  The 
appellant,  on  the  other  hand,  earnestly 
contends  that  the  conditions  as  to  vacan- 
cy of  the  building  worked  a  forfeiture; 
that  the  policy  was  void,  not  voidable; 
and  that  there  was  no  waiver.  There  is 
no  doubt  as  to  the  propriety  of  insurance 
companies  annexing  such  conditions  in 
contracts  of  insurance  as  are  contained  in 
the  contract  with  the  appellee  in  the  case 
at  bar,  and  that  such  conditions  may  be 
essential  and  necessary  to  their  protection 
and  theproperandsuccesidtul  management 
of  the  business  of  Insurance;  but  the  ques- 
tion Is  whether  such  conditions  are  not  for 
the  benefit  of  the  company,  and  may  not 
be  waived,  and  do  not  in  such  cases  render 
the  policy  void,  but  voidable.  It  is  held  in 
cases  of  high  authority  that  "a  continu- 
ing warranty  in  a  policy  of  insurance,  the 
breach  of  which,' whether  injurious  to  the 
insurer  or  not,  avoids  the  policy,  being  in 
the  nature  of  a  forfeiture,'  must  be  con- 
strued as  strongly  against  the  insurer  and 
as  favorably  for  the  insured  as  its  terms 
will  reasonably  permit. "  This  particular 
question  seems  to  have  been  considered  In 
the  case  of  Association  v.  Beck,  77  Ind.203. 
Judge  Woods,  In  delivering  the  opinion, 
cites  with  approval  the  case  of  Viele  v.  In- 
surance Co.,  26  Iowa,  1,  wherein  the  court 
says:  "The  position  of  defendant's  coun- 
sel, which  is  supported  by  several  authori- 
ties. Is  to  the  effect  that  upon  the  breach 
of  the  condition  of  the  policy  by  the  as- 
sured, which  would  defeat  recovery  there- 
on, it  becomes  absolutely  void,  as  it  were 
dead,  and  that  nothing  short  of  a  new 
creation  would  impart  vitality  to  it.  This 
doctrine  is  certainly  unsound  when  applied 
toother  contracts;  for,  on  the  contrary, 
after  default  in  the  conditions  by  one  par- 
ty the  other  may  waive  the  forfeiture,  and 
treat  the  instrument  of  binding  force  upon 
himself.  No  reason  can  be  given  to  except 
policies  of  insurance  from  the  operation  of 
this  rule. "  The  learne<l  judge,  in  com- 
menting upon  this  statement  of  the  law, 
nays:  "The  logical  and  necessary  deduc- 
tion from  this  doctrine  is  that  a  distinct 
act  of  atHrmancs  of  the  contract  by  the 
party  entitled  to  avoid  It,  made  with 
knowledge  of  the  facts,  and  especially  such 
acts  as  the  demand  and  receipt  of  premi- 


ums or  assessments,  would  constitute  a 
waiver  of  the  forfeiture  or  of  the  right  to 
amend  the  contract,  and  so  it  Is  held  in 
several  of  the  cases  already  cited."  A 
large  number  of  authorities  are  cited  in 
support  of  the  view  expressed.  The  case 
of  Association  v.Rlddle,91  Ind. 84,  declares 
the  same  doctrine. 

But,  returning  to  the  agreed  facts,  we 
find  that  appellee  paid  the  premium  for 
which  he  had  given  his  note  due  Januar.v 
1, 1886,  60  days  before  it  was  due.  That 
before  payment  he  notified  the  agent  to 
whom  he  made  the  application  of  insur- 
ance that  the  building  was  vacant,  and 
asked  a  permit  from  the  company  for  it  to 
stand  vacant  until  it  could  he  occupied, 
which  request  was  refused  by  the  agent, 
and  had  t>efore  that  time  notified  said 
agent  that  the  house  was  vacant,  and  re- 
quested a  permit  for  it  to  stand  vacant, 
but  none  was  given.  That  on  the  20tb 
day  of  November,  1885,  appellee  again 
notified  the  agent  with  whom  he  made 
the  application  for  insurance  that  the 
bouse  was  still  vacant,  asking  a  permit  of 
vacancy,  or  a  cancellation  of  the  policy 
and  the  return  of  the  unearned  premium. 
This  letter  was  forwarded  by  the  agent, 
with  his  Indorseuient  thereon,  to  the  gen- 
eral agent  at  Chicago,  who, it  is  conceded, 
bad  full  authority  to  act  thereon,  and  was 
received  by  him  on  the2d  day  of  December, 
1885,  but  said  letter  was  not  answered,  nu 
permit  of  vacancy  was  given,  the  policy 
was  not  CKUceled.and  there  was  no  notice 
to  appellee  of  appellant's  Intention  so  to  - 
do.  but  appellant  remained  entirely  silent, 
and  did  not  return  the  unearned  premium; 
and,  although  appellant  bad  notice  that 
said  building  was  vacant,  the  appellant 
took  no  action,  under  the  conditions  In 
said  policy  and  contract  of  insurance,  to- 
wards annulling  or  canceling  the  same, 
but  retained  the  unearned  premium,  and 
made  no  claim  of  theforfeltnre  of  said  pol- 
icy until  after  the  appellee's  loss  by  fire. 
Tbatappellant,  upon  notice  thatthe  build- 
ing was  vacant,  could  have  returned  the 
unearned  premium,  and  elected  to  declare 
the  policy  forfeited,  is  doubtlesa  true;  but 
having,  under  the  facts  stated,,  waited, 
without  any  action,  until  after  the  loss  by 
fire,  was  appellant  then  In  a  condition  to 
claim  exemption  from  the  payment  of  the 
loas  by  reason  of  the  conditions  named  in 
the  contractof  insurance?  We  have  given 
the  principle  arising  out  of  these  facta  ma- 
ture and  careful  consideration,  and  as  a 
result  the  Inquiry  forces  itself  upon  us: 
Can  we  declare  as  a  principle  of  law  that 
an  Insurance  company  may  receive  the 
premium  for  the  full  term  of  the  policy  un- 
der the  conditions  in  the  contract  similar 
to  those  in  the  case  at  bar,  having  the 
right  to  return  the  unearned  premuita  for 
a  breach  in  the  contract,  and  cancel  the 
policy,  with  full  notice  of  such  breach  re- 
tains the  premium,  remains  silent,  takes 
no  action,  and,  without  notice  to  the  as- 
sured until  after  loss,  then  claim  to  be  ex- 
empt from  payment  ot  loss,  and  assume 
the  policy  is  forfeited  ?  The  current  of  the 
decisions  upon  conditions  In  insurance 
contractsslmllarto  thosenamed  hold  that 
forfeitures  do  not  exist  in  such  cases,  and 
do  not  constitute  a  defense  to  an  action 
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for  loss  BOBtalned.  It  ia  a  common  thing 
for  insurance  policie»  to  contain  the  condi- 
tion: "IT  the aasnred shall  hareor  hereaft- 
«r  make  any  other  insurance  on  the  prop- 
«rty  herein  insured,  or  any  part  thereof, 
without  notice  to  or  consent  uf  this  com- 
pany in  writing  indorsed  hereon,  this  poli- 
cy shall  become  void. "  Theconditloo  that 
the  policy  shall  be  void  should  the  building 
insured  become  vacant  is  of  no  more  ap- 
parent importance  and  necessity  for  the 
protection. of  insurance  companies  than 
tbe  condition  quoted  against  other  insur- 
ance without  consent  indorsed  on  the  pol- 
icy. In  the  case  of  Insurance  Co.t.  Spiers, 
<Ky.)  8  S.  W.  Rep.  463,  it  Is  said:  "The 
<lecided  current  of  authority,  however,  is 
that  this  waiver  may  arise  from  the  act  or 
conduct  of  the  Insurer,  and  silence  for  an 
anreasonable  time  npon  his  part  after  no- 
tice or  knowledge  of  the  breach  of  ihecon- 
dition  will  constitute  such  condnct.  If  no- 
tice be  given  to  the  company  of  the  addi- 
tional insurance  or  increased  risk,  and  no 
objection  be  made  within  a  reasonable 
time,  fairness  and  good  faith  should  estop 
it  from  insisting  upon  a  forfeiture,  because 
its  consent  was  not  indorsed  upon  the 
policy  according  to  its  literal  terms.  The 
assured  has  a  riebt  to  infer  therefrom  that 
the  company  will  not  insist  upon  it.  It 
has  not  spoken  as  to  a  matter  for  its  ben- 
efit when  it  could  and  should  have  done 
■BO,  to  prevent  another  from  being  misled 
to  his  probable  injury.  If  it  had  done  so 
he  might  have  protected  himself,  probably, 
by  other  i nsurance.  I  ts  silence  under  such 
circumstancesis  aconsent  to  the  addition- 
al Insurance.  A  forfeiture  upon  this 
ground  is  not  fo  -  fraud  It  may  cancel  the 
policy  by  reason  of  it;  bnt  if  ft  does  so  It 
must  refund  a  proper  proportion  of  the 
premium.  It  cannot,  therefore,  remain 
mute,  with  a  knowledge  of  the  existence 
of  the  grounds  of  a  forfeiture,  and  if  there 
be  no  loss,  retain  the  entire  premium,  bnt, 
if  there  be  one,  rely  upon  the  breach  of  the 
contract.  The  term  '  void,'  as  used  In  the 
policy,  is  to  be  regarded  as  meaning  that 
the  insurer  may,  at  his  exclusive  option, 
treat  it  so,  and  not  that  the  contract  be- 
comes an  absolute  nullity  as  to  either  par- 
ty. The  insurer  may,  therefore,  by  his  con- 
duct, waive  his  right  of  forfeiture,  and  es- 
top himself  from  insisting  upon  it."  The 
case  of  Hamilton  v.  Insurance  Co.,  (Mo.)  7 
8.  W.  Rep.  281,  is  in  accord  with  the  above 
rase.  In  Havens  v.  Insurance  Co.,  Ill  Ind. 
90,  V2  N.  E.  Rep.  187.  it  is  said:  "It  is 
Abundantly  settled  that,  notwithstanding 
conditions  in  the  policy,  if  at  the  time  tbo 
insurance  waseffetted  or  afterwards  there 
were  conditions,  use«,  or  incidents  of  the 
risk  which  were  in  conflict  with  conditions 
in  the  policy,  and  which  were  known  to 
the  insurer  or  its  agent,  whose  knowledge 
ia  Imputable  to  the  company,  such  condi- 
tious.  uses,  or  Incidents  cannot  be  used  to 
defeat  a  recovery  after  loss  has  occurred." 
It  is  further  said  in  this  case:  "The  ten- 
dency of  the  modern  cases  is  to  hold  that, 
if  notice  be  duly  given  to  the  company  or 
its  agent  of  additional  irisurunce,  or  if  act- 
ual knowledge  is  brought  home  that  other 
insurance  exists  or  has  been  obtained, 
and  no  objection  is  made,  the  company 
win  be  estopped  from  insisting onaforfett- 


ure  becaose  Its  consent  was  not  Indorsed 
on  tbe  policy.  Wood,  Ins.  §§  382,  383; 
May,  Ins.  369.  870.  Having  knowledge  of 
the  other  insurance,  the  company  may 
manifest  its  dissentbycancelingits  policy; 
otherwise  it  will  be  treated  as  having  as- 
sented, and  waived  compliance  with  the 
condition. "  In  tbe  case  of  Wakefield  v. 
Insurance  Co., 50  Wis.  532,7  N.  W.  Rep.  647, 
tbe  tacts  and  conditions  in  the  contract  of 
insurance  are  almost  identical  with  those 
in  tbe  case  at  bar;  in  fact,  there  is  no  dls- 
tingaisbable  difference.  This  case  plainly 
declares  the  doctrine  that  notice  to  the 
company  that  the  insured  premises  had 
become  vacant,  a  failure  to  return  the  un- 
earned premium  and  cancel  the  policy  be- 
fore loss  was,  after  loss,  under  these  facts 
and  conditions,  a  waiver  of  forfeiture,  and 
the  company  would  be  bonn'l  for  the  loss. 
See,  also,  Beverly  v.  Insurance  Co.,  92  N. 
Y.  51 ;  Short  v.  Insurance  Co.,  90  N.  Y.  16. 
From  tbe  foregoing  considerations  we  are 
clearly  of  tbe  opinion  that  there  was  no 
forfeiture  of  tbe  policy  Issued  by  the  ap- 
pellant to  the  appellee,  but  that  such  for- 
feitnre  was  waived  by  the  appellant,  and 
that  said  policy  was  in  force  when  the  ap- 
pellee's building  insured  tberein  was  de- 
stroyed by  fire.  There  was  no  error  in 
overruling  the  motion  for  new  trial.  The 
case  should  be  aflBrmed,  and  is  affirmed, 
at  appellant's  costs. 


(1  Ind.  A.  317) 
CUUHINGS  y.  Prncb. 
(AjtpeUate  Court  of  Indiana.   Hay  13, 1891. ) 
AonoH  OS  Coi(Titi.0T— WA.rvEB  of  Hon-Pbb- 

FOBMANOB — IJBT-OPr. 

1.  The  fact  that  a  oontractor  did  not  complete 
his  work  within  the  time  limited  therefor,  and 
did  not  do  all  of  it  according  to  the  specifica- 
■tlons,  does  not  preclude  him  from  suing  on  the 
oontract  where  the  other  party  has,  by  accepting 
the  work,  waived  these  objections. 

3.  But  the  other  party  may  set  ofl  the  dam- 
ages sustained  by  him  by  reason  of  the  con- 
tractor's failure  to  comply  with  the  contract 

Appeal  from  snperior  court,  Marion 
county ;  N.  B.  Tatlos,  Judge. 

A.  B.  Cole,  for  appellant.  RItter  Jk  Sit- 
ter, for  appellee. 

Rbinhabd,  J.  The  appellant  was  the 
general  contractor  for  the  construction  of 
a  drain  In  Marlon  county,  which  had  been 
establiBhed  by  order  of  tbe  circnlt  court 
of  that  county,  and  awarded  to  James  F. 
Flack,  commissioner  of  drainage.  The  ap- 
pellee was  a  subcontractor  under  the  ap- 
pellant to  do  the  excavating.  As  such 
subcontractor  he  entered  into  a  written 
contract  with  tbe  appellant  for  ^he  per- 
formance of  the  work,  and  that  contract 
forms  the  foundation  of  this  action.  The 
only  error  assigned  here  is  that  the  court 
ingeneral  term  erred  inafflrming  the  judg- 
ment of  the  court  in  special  term  The  er- 
rors assigned  In  the  superior  court  were: 
(1)  The  overruling  by  the  court  in  special 
term  of  the  appellant's  motion  for  a  new 
trial;  (2)  tbe  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  motion  for  a  new  trial  con- 
tained the  folio  wing  causes:  (1)  That  the 
decision  of  tbe  court  Is  not  sustained  by 
sofflclent  evidence }  (2)  that  the  decision 
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of  the  coart  Is  contrary  to  thelavr;  (3) 
that  tbe  asHessmeDt  of  the  amoant  of  the 
recovery  ia  erroneous,  being  too  large.  The 
cause  in  special  term  was  tried  by  the 
conrt,  and  the  finding  was  for  the  appelleo 
(plaintiff  belovr)  in  the  aum  of  fl7Q.&5.' 

The  question  presented  for  our  decision 
under  the  first  assignment  of  errors  in- 
volves the  correctness  of  the  action  of  the 
trial  conrt  in  overruling  the  motion  for  a 
new  trial.  This  challenges  the  sufRciency 
of  tbe  evidence  to  sustain  the  finding.  Tbe 
complaint  was  in  one  paragraph,  and 
counted  upon  the  special  written  contract 
therein  set  out.  The  appellant's  conten- 
tion is  that  the  uncontroverted  evidence 
shows  that  the  appellee  did  not  complete 
bis  part  of  the  contract  within  the  time 
required,  or  in  fact  at  any  time;  and 
hence,  if  he  has  any  remedy  at  all,  It  Is  up- 
on a  quHntnm  meruit  for  the  value  of  the 
services  performed,  and  not  the  one  pursued 
here  on  the  special  contract.  The  appel- 
lant insists  that  the  evidence  shows  with- 
out contradiction  or  conflict  that  none  of 
the  work  was  done  by  the  appellee  within 
tbctime8tlpulated,and  that,  as  to  someof 
it,  vis.,  the  straightening  out  of  a  certain 
"double  crook"  in  the  drain,  it  never  was 
done  by  the  appellee  at  all.  He  also  claims 
that  there  was  a  "washout"  in  the  ditch 
at  a  highway  and  railroad  crossing, 
which  caused  certain  damages  to  the 
work ;  bnt  as  to  this  it  may  as  well  be 
said  right  here  that  the  evidence  does  not 
prove  that  this  came  within  the  purview 
of  appellee's  contract. 

We  proceed  then  to  dispose  of  the  appel- 
lant's contention  that  the  work  was  not 
done  in  time.  The  contract  provides  that 
the  work  was  to  he  commenced  March  31, 
188.n,  and  completed  .\pril  30, 1885,  under  the 
direction  of  the  appellant;  and  that 80  pur 
cent,  of  the  price  of  the  work  should  be  paid 
as  tbe  same  progressed,  and  20  percent, 
was  to  be  retained  until  thecompletion  and 
acceptance  of  thesame  by  the  commission- 
ers of  drainage.  It  is  insisted  by  the  ap- 
gellant  that  the  completion  of  the  work 
y  April  30,  1886,  is  a  condition  precedent 
to  the  payment  of  the  price  stipulated 
in  the  contract,  and  that,  therefore,  there 
could  be  no  recovery  on  the  contract  un- 
less the  work  was  finished  within  that 
time.  We  do  not  think  the  contract  ad- 
mits of  such  a  construction,  but  our  ruling 
Is  not  based  upon  this  ground.  We  think 
the  appellant,  if  lie  had  acquired  anyright 
of  rescission  or  .forfeiture  by  the  failure  of 
the  appellee  to  complete  the  work  within 
the  time  stipulated  in  the  contract,  has 
waived  that  right  by  requesting  the  ap- 
pellee to  resume  tbe  work  afterwards,  and 
by  promising  to  pay  tor  the  same,  and 
also  by  accepting  the  work  after  the  speci- 
fied time.  The  appellee  testified  that  he 
had  stopped  working  In  May,  because  ap- 
pellant did  not  pay  as  he  had  agreed ;  but 
that  in  August  of  the  same  year  Cum- 
mings  came  to  see  him,  and  said  to  him  if 
be  would  go  on  with  the  work  he  would 
settle  with  him,  and  that  thereupon  he 
went  back  and  worked  two  weeks  longer. 
John  Vanderman  testified  that  they 
•topped  working  in  May,  but  resumed  in 
August,  and  worked  two  weeks,  and  until 
they  bad  finished  all  but  one  place.    Da- 


vid Darnell  stated  that  he  heard  a  conver- 
sation between  the  appellant  and  the  ap- 
pellee. In  which  Cummlngs  asked  Penc« 
why  he  had  not  finished  the  work ;  that 
Pence  said  It  was  because  be  had  not  re- 
ceived his  pay;  that  Cummlngs  thereupon 
told  him  to  go  back  and  finish  the  ditch, 
and  he  would  settle  with  him  for  it.  A 
son  of  the  appellee  testified  that  the  work 
was  stopped  because  there  was  no  money 
paid,  but  that  in  August  or  September 
they  did  more  work,  finishing  what  they 
did  do  in  September.  There  was  sutticient 
evidence  to  authorize  the  court  to  find 
that  whatever  rights  the  appellant  may 
have  had  by  reason  of  the  work  not  being 
completed  within  tbe  time  agreed  upon  la 
the  contract  were  waived  by  the  appel- 
lant. It  was  not  necessary  that  the  ac 
tion  should  have  been  brought  uponqnao- 
tum  meruit;  it  may  be  maintained  on  tbe 
special  contract,  it  is  true  that  generally 
one  cannot  recover  on  such  a  contract 
which  he  has  himself  partly  failed  to  fulfill. 
But  where  strict  perlormance  is  waived 
by  the  other  party,  an  action  ou  the  con- 
tract may  still  lie,  aa  we  think  it  does  in 
this  case. 

We  pass  to  the  determination  of  th« 
next  question  raised  by  appellant,  vis., 
that  the  work  has  not  been  completed 
by  the  appellee,  and  that  hence  he  is  de- 
barred from  recoveHng  on  the  contract. 
The  evidence  does  show  that  there  was  a 
"double  crooK"in  the  ditch  at  a  point 
where  it  should  have  been  straight;  but 
It  also  shows  that  the  commissioner  him- 
self had  this  defect  corrected  at  an  expense 
of  Bve  dollars;  that  the  commissioner 
then  accepted  the  ditch  from  Cummings, 
the  general  contractor,  and  paid  him  for 
it,  deducting  the  five  dollars  so  expended. 
In  the  act  of  turning  over  the  ditch  to  tbe 
drainage  commissioner  was  necessarily 
involved  the  appellant's  acceptance  of 
the  work  from  the  8ul>contractor,  the  ap- 
pellee. By  this  acceptance  be  is  estopped 
to  deny  that  the  work  was  done  accord- 
ing to  contract.  If  there  was  a  failure 
of  strict  performance  here,  then  the  ap- 
pellant, as  in  the  other  instance,  by  ac- 
cepting the  work,  has  waived  any  right 
which  he  may  have  had  to  treat  the  con- 
tract as  forfeited,  or  to  defend  against  a 
recovery  on  the  same.  In  such  a  case, 
where  there  is  a  failure  to  perform  accord- 
ing to  the  terms  of  the  contract,  and  the 
breach  may  be  compensated  in  damages, 
the  action  will  lie  on  the  contract;  tbe  de- 
fendant having  the  right  to  set  np,  by 
way  of  counter-claim,  tbe  damages  sus- 
tained by  such  failure.  Morton  v.  Kane,' 
18  Ind.191.  See  Association  V.  Beck,  77  Ind. 
203;  Insurance  Co.  v.  Boyer,  ante,  628,  (at 
present  term  of  this  court.)  We  regard 
tbe  evidence  as  amply  sufficient  to  sup- 
port a  finding  tor  appellee  on  the  con- 
tract. 

The  only  remaining  question  whicb  Sa 
argued  by  counsel  is  as  to  whether  or  not 
the  finding  of  the  court  was  for  an  amount 
In  excess  of  what,  under  the  evidence,  the 
appellee  was  Justly  entitled  to  recover. 
The  finding  and  Judgment  was  tor  $176.85. 
The  demand  in  the  complaint  is  for  only 
f  170.  The  contract  price  for  the  ditchlnsr 
was  16  cents  per  cubic  toot.    Tlie  oadla- 
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pnted  evidence  shows  that  the  quantity 
of  ditching  done  was  2,511  cable  feet,  wliich 
would  amount  to  $376.65.  The  contract 
provides  lor  a  deduction  of  f  26  lor  certain 
expenses,  which,  when  done,  would  leave 
the  net  price  of  the  worlt  at  $351.63.  The 
following  payments  were  proved  without 
dispute:  Casli,  April  18,  1K85,  $50;  casli. 
May  2.  1885,  $30;  appellee's  assensment, 
$75:^oover'8aB8eBRment,$40;  H.  AVilson's 
assessment,  $210;  total  payments,  $215. 
All  these  payments  are  admitted  by  Che 
appellee.  This  would  leave  a  balance  due 
the  appellee  of  only  $136.65,  Instead  of  $176, 
as  found  byttie  court,  making  an  excess  of 
$40.  We  also  thiulc  it  was  the  duty  of  the 
court  under  the  evidence  to  deduct  an  ad- 
ditional amount  of  $5,  that  being  the 
damage  the  appellant  was  compelled  to 
pay  to  the  commissioner  for  the  appellee's 
failure  to  perform  the  worl{  as  the  epecifi- 
cations  provided.  This  was  clearly  re- 
quired under  the  counter-claim  pleaded. 
This  makes  a  clear  excess  of  $46.  It  the 
appellee  will  within  60  days  remit  this  ex- 
cess of  $46,  and  pay  the  costs  of  this  ap- 
peal, the  Judgment  will  be  afiBrmed;  oth- 
erwise the  Judgment  is  reversed,  at  ap- 
pellee's costs,  and  the  cause  remanded, 
with  instructions  to  the  court  below  to 
grant  a  new  trial,  and  for  further  proceed- 
ings. 

(1  Tnd.  A.  «!) 

Home  Ins.  Co.  of  City  of  Nbw  Yobs  v. 

Marple. 

lAppelUUe  Court  ofliidiana.    May  18,  1891.) 

IMSOKANOB— WaIVBR  OF  CONDITIONS— RbCUPT  Of 

Lbtthh— Fhesumptionb— Etidbhob. 

1.  Where  an  insurance  company,  on  lieInK 
informed  by  tbe  insured  that  he  had  obtainea  uu- 
ditional  insurance,  does  not  cancel  his  policy  or 
return  the  unearned  premium,  It  thereby  waives 
the  right  to  forfeit  the  policy  on  account  of  such 
additional  insurance.  Following  Insurance  Co. 
V.  Boyer,  ante,  628. 

2.  where  the  receipt  of  a  certain  letter  is  a 
material  issue  in  the  case,  and  the  party  to  whom 
it  was  addressed  denies  having  received  it,  it  is 
reversible  error  to  instruct  the  Jury  that  evi- 
dence of  the  mailing  of  the  letter,  properly  ad- 
dressed and  stamped,  is  prima  facie  proof  of  its 
receipt  by  the  person  to  whom  it  was  addressed. 

8.  Where  an  insurance  company's  duly-au- 
thorized adjuster,  after  leai-ning  that  the  insured 
had  procured  additional  insurance  without  con- 
sent of  the  company,  causes  him  to  procure  du- 
plicate bills  of  purchase  and  other  data  for  ad- 
justing the  loss,  the  jury  may  find  from  these 
facts  a  waiver  of  the  forfeiture  occasioned  by  such 
additional  insurance. 

4.  A  statement  made  by  the  writer  of  a  letter 
while  writing  it  is  not  admissible  as  part  of  the 
res  gei/tcB  in  proof  of  the  sending  of  the  letter. 

Appeal  from  circuit  court,  Fountain 
county;  Joshda  .Tcmp,  Judge. 

M  inter  it  Elain  and  H.  H.  Dochterman, 
for  appellant.  Wm.  Darbarrow  and  Afc- 
Cabe  &  Son,  for  appellee. 

CBT7MPACKKR,  J.  The  Home  Insurance 
Company  of  New  York  issued  a  policy  of 
fire  insurance  to  Benjamin  F.  Marple  on 
the  31st  day  of  December,  18S4,  for  $2,000, 
covering  certain  buildings  and  a  stock  of 
merchandise.  The  polic.v  was  for  one 
year  from  its  date,  and  within  its  life-time 
the  entire  property  covered  by  it  was  de- 
stroyed by  fire.    The  company  declined  [ 


to  pay  the  loss,  and  salt  was  brought 
upon  the  policy..  Among  other  pro  visions 
the  policy  contained  the  following:  "If 
the  assured  shall  have  or  shall  hereafter 
make  any  other  insurance  on  the  property 
hereby  insured,  or  any  part  thereof,  with- 
out the  consent  of  the  company  written 
tliereon,  then  this  policy  shall  be  void." 
Also:  "(8)  This  insurance  may  be  termi- 
nated at  any  time,  at  the  request  of  the  in- 
sured; In  which  case  thecompany  shall  re- 
tain only  the  customary  short  rates  for 
the  time  the  policy  has  been  in  force. 
This  Insurance  may  al^o  be  terminated  at 
any  time,  at  the  option  of  the  company, 
on  giving  notice  to  that  eBect,and  refund- 
ing a  ratable  proportion  of  the  premium 
for  the  unexpired  term  of  the  policy.  "  An 
answer  was  filed  to  the  complaint,  setting 
up,  with  other  defenses,  the  fact  that 
about  the  Ist  day  of  March,  188.5,  the  in- 
sured took  out  two  other  policies  of  insur- 
ance covering  the  same  property  covered 
by  the  policy  sued  upon,  without  the  con- 
sent of  this  company,  and  in  violation  of 
the  condition  against  additional  Insar- 
ance;  wherefore  it  was  claimed  the  policy 
In  suit  became  void.  To  this  answer  of 
forfeiture  the  plaintiff  replied  that  he  noti- 
fied the  defendant  company  of  the  fact  of 
such  other  insurance  at  once  upon  procur- 
ing the  same,  and  such  company  made  no 
objection  thereto,  but  allowed  its  policy 
to  run  uncanceled  for  seven  months,  until 
the  loss  occurred,  and  during  all  of  that 
time  had  full  notice  of  such  other  Insur- 
ance, and  failed  to  return  any  of  the  premi- 
um; and  that  the  plaintiff  relied  upon  the 
validity  of  the  policy,  and,  so  relying, 
failed  to  procure  a  sufticient  amount  of 
other  insurance  to  indemnify  him.  Where- 
fore be  claimed  the  forfeituri!  arising  upon 
the  breach  of  the  condition  against  other 
insurance  was  waived.  A  demurrer  was 
filed  to  this  reply  and  overruled,  and  the 
caflse  was  tried,  and  resulted  in  a  verdict 
and  judgment  for  the  policy-holder  for 
$500.  A  motion  for  a  new  trial  was  filed 
and  overruled. 

The  first  question  which  claims  our  at- 
tention is  the  alleged  error  in  overruling 
the  demurrer  to  the  reply.  It  is  claimed 
upon  behalf  of  appellantthat  by  the  terms 
of  the  policy  it  became  absolutely  void 
when  the  subsequent  insurance  was  taken 
out  without  consent  indorsed  upon  the 
policy,  and  the  mere  silence  of  the  appel- 
lant after  knowledge  of  such  subsequent 
insurance  did  not  operate  as  a  waiver  of 
the  forfeiture.  In  short,  that  the  condi- 
tion against  other  Insurance  was  absolute, 
and  ex  vl  termivl  destroyed  the  validity 
of  the  policy.  To  declare  that  the  law 
views  forfeitures  with  disfavor  is  but  to 
repeat  a  proposition  us  familiar  to  the 
lawyer  as  the  golden  rule  should  be  to  the 
student  of  moral  philosopb.v.  It  must  be 
admitted  that  the  pronounced  tendency  of 
modem  adjudications  is  to  relieve  con- 
tracting parties  from  the  hardships  result- 
ing from  technical  forfeitures  whenever  it 
can  be  done  without  violating  the  sub- 
stantial rights  of  the  parties  to  the  con- 
tract. Conditions  against  other  insurance 
contained  in  policies,  although  coupled 
with  clauses  of  forfeiture  absolute  and 
positive  Id   terms,  are  now  construed  la 
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voidable  only ;  and  the  Insurer,  with  nu- 
tiee  of  additionfil  Insurance,  in  order  to 
work  a  forfeiture  on  tliat  account,  must 
In  some  satlatactory  manner  declare  bis 
disaffirmance,  or  he  will  be  presumed  to 
havetdven  consent  and  waived  the  forfeit- 
nre.  Thus  it  was  said  by  the  court  In  Ha- 
vens V  Insurance  Co.,  Ill  Ind.  90,  12  N.  £. 
Bep.  187:  "HarinK  knowledge  of  the 
other  insurance,  the  company  may  mani- 
fest Itself  by  cancelin);  its  policy ;  other- 
wise it  will  be  treated  as  having  assented, 
and  waived  compliance  with  the  condi- 
tion." In  the  case  of  Insurance  Co.  v. 
Boyer,  ante,  628,  (decided  at  the  present 
term  of  this  court,)  in  an  exhaustive  opin- 
ion by  RoBiNSuN,  J.,  the  authorities  upon 
this  question  are  reviewed,  and  the  mod- 
em doctrine  reaffirmed  with  much  em- 
phasis; so  we  must  rep^ard  the  question 
as  firmly  settled  In  this  state.  It  follows 
that  no  error  was  committed  in  overrul- 
ing the  demurrer  to  the  reply. 

Upon  the  trial  the  only  evidence  ad- 
duced tending  to  prove  that  the  appellant 
was  notified  of  the  other  insurance  was 
the  testimony  of  the  appellee  to  the  effect 
that  the  day  after  procuring  such  other  in- 
surance he  wrote  a  letter  to  Messm.  Ducat 
&  Lyons,  the  general  managers  of  the  ap- 
pellant's business  at  Chicago,  III.,  Inform- 
ing them  of  the  fact,  which  letter  he  In- 
closed and  sealed  in  an  envelope,  properly 
addressed  to  said  managers,  giving  their 
street  and  nnmber,  and  that  he  stamped 
such  letter  with  sufficient  United  States 
postage,  and  mailed  it  at  the  post-office 
at  State  Line  City,  Ind.  No  answer  was 
ever  received  to  the  letter,  and  the  appel- 
lee had  no  knowledge  that  it  had  been  re- 
ceived, except  what  be  might  Infer  from 
having  so  written  and  mailed  the  letter. 
The  geuernl  managers  of  the  appellant,  to 
whom  the  letter  was  addressed,  denied 
ever  having  received  it,  or  any  other  no- 
tice or  intimation  of  the  procuring  of  o'th- 
er  insurance  until  after  the  loss.  Upon 
the  question  of  notice  the  conrt  inntructed 
the  jury  as  follows:  "If  the  Jury  find  that 
plaintiff,  next  day  after  taking  out  such 
other  Insurance,  wrote  a  letterto  Ducat  & 
Lyons,  general  managers  of  defendant's 
Insurance  business  at (.'hlcago,' Illinois,  no- 
tifying tbeni  of  such  other  insurance,  and 
that  said  lettxr  was  properly  inclosed  in  an 
envelope,  which  was  properly  addressed 
on  the  back  of  said  envelope  to  said  Ducat 
&  Lyons.  Chicago,  IIIIroIb,  giving  the 
street  and  number  where  their  said  office 
was  then  situate  in  said  city,  where  they 
did  defendant's  insurance  business,  and 
that  said  letter  was  duly  stamped  with 
the  necessary  U.  S.  postage  stamp  or 
stamps,  sealed  and  deposited  In  the  post 
office  at  State  Line  City,  Indiana,  on  said 
day  by  said  plaintiff,  then  the  presump- 
tion of  fact  from  the  known  course  of  busi- 
ness In  that  department  of  public  service 
Is  that  said  letter  reached  said  office  of 
Ducat  &  Lyons  at  the  regular  time,  and 
was  received  by  the  persons  to  whom  it 
was  addreHsed."  Exceptions  were  duly 
taken  to  this  instruction  by  the  appellant, 
and  the  question  arising  upon  the  excep- 
tions is  properly  before  ns  for  decision.  It 
is  argued  with  much  force  and  energy  by 
appellant's  counsel  that  the  instruGtion 


undertakes  to  direct  what  inferences  may 
be  drawn  from  certain  facts  In  evidence, 
and  in  what  respect  It  invades  the  prov- 
ince of  the  jury  and  was  erroneous. 
Where  the  evidence  is  undisputed  upon  an 
essential  fact  in  a  case,  and  but  one  infer- 
ence may  properly  be  drawn  from  it,  the 
court'  may  so  instruct  the  jury,  and  to 
that  extent  control  the  verdict;  but  where 
the  evidence  Is  conflicting,  or  is  of  such  a 
character  that  different  inferences  might 
be' drawn  from  it,  the  question  must  be 
submitted  to  the  jury  without  luterference 
on  the  part  of  thecourt,  except  to  instruct 
generally  upon  the  law  of  the  case.  It  Is 
solely  the  function  of  the  jury  to  determine 
the  truth  of  all  disputed  facts,  and  draw 
inferences  of  fact  from  items  of  evidence, 
and  It  Is  error  for  the  conrt  to  assame  to 
direct  the  jury  in  this  regard,  by  Invading 
their  province,  and  directing  the  applica- 
tion of  the  evidence,  or  what  inferences 
may  be  drawn  from  it.  This  cannot  be  re- 
garded as  a  debatable  question  In  this 
state.  Railway  Co.  v.  Falvey,  104  Ind. 
409,  8  N.  E.  Rep.  3S9,  and  4  N.  E.  Rep.  908: 
Insurance  Co.  v.  Buchanan,  100  Ind.  SI ; 
Stanley  v.  Montgomery.  102  Ind.  102,  26  N. 
E.  Rep.  218;  Unruh  v.  State,  105  Ind.  117,  4 
N.  E.  Rep.  453;  Woollen  v.  Whitacre,  91  Ind. 
602;  Dodd  V.Moore,  Id.  522:  Canada  v.  Car- 
ry, 73  Ind.  240;  Oreer  v.  State,  53  Ind.  420; 
Carver  v.  Louthain,  88  Ind.  530.  II  was 
necessary, In  order  toestabllsh  a  waiver  of 
the  breach  of  condition  against  other  in- 
surance, to  prove  actual  notice  to  the  ap- 
pellant, undsilence  under  such circnmatan- 
ces  as  to  imply  Its  assent  to  the  addition- 
al Insurance.  Proof  of  such  notice  was 
sought  to  be  made  byevldence  of  the  writ- 
ing and  posting  of  the  letter  duly  ad- 
dressed and  stamped.  The  appellant  de- 
nied the  receipt  of  the  letter,  so  the  ques- 
tion whether  or  not  It  was  received  was 
clearly  one  of  fact  to  be  determined  by  the 
jury.  Depositing  a  letter  iu  a  post-office, 
properly  addressed  and  stamped,  is  prIam 
fucle  proof  that  It  was  received  by  the 
person  to  whom  It  was  addressed  in  due 
course  of  mail ;  but  where  its  receipt  is  dis- 
puted the  court  would  not  be  justified  In 
instructing  the  jury  that  the  receipt  of  the 
letter  might  be  Inferred  from  so  mailing  it. 
In  the  case  of  Huntley  v.  Whittier.  105 
Mass.  391,  the  court  said:  "The  deposit- 
ing of  a  letter  In  the  post-office,  addressed 
to  a  merchant  at  his  place  of  business,  la 
prima  fade  evidence  that  hn  received  it  In 
the  ordinary  course  of  the  mails;  and 
where  there  Is  no  other  evidence  the  jury 
should  be  HO  Instructed.  •  *  *  The  pre- 
sumption so  arising  Is  not  a  conclusive 
presumption  of  law,  but  a  mere  inference 
offset,  founded  on  the 'probubiiity  that 
the  officers  of  the  government  will  do  their 
duty,  and  the  usual  course  of  business; 
and,  when  it  Is  opposed  by  evideni-e  that 
the  letter  was  never  received,  must  be 
weighed  with  all  the  other  circumstances 
of  the  case  by  the  Jury  In  determining  the 
question  v«-hether  the  letter  was  actually 
received  or  not,  and  the  burden  of  proving 
Its  receipt  remains  throughout  upon  the 
party  who  asserts  it."  This  doctrine  la 
founded  upon  business  experience  and 
sound  principle,  and  is  strongly  supported 
by  the  following  authorities:    Bosenthal 
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▼.  Walker,  111  U.  S.  1K6. 4  Sap.  Ct.  Rep. 
882:  Brlff^s  V.  Hervey.lSO  Mass.  186;  Ken- 
ney  v.  Altvater,  77  Pa.  St.  84;  Meyer  v. 
Krohn.  114  111.  674,2  N.  £.  Hep. 495;  Ecker- 
ly  ▼.  Alcorn,  62  Miss.  228;  Austin  r.  Hoi. 
land.  69  N.  Y.  671;  Oreehtield  v.  Crafts,  4 
Allen,  447;  Darlnicer  ▼.  Moscblno,  92  Ind. 
495;  Wade,  Notice,  §  601;  Whart.  Er.  5 
1323, and  note;  13  Amer.&  Eng.  Enc.  Law, 
p.  200.  It  is  universally  admitted  that 
tbe  Inference  of  delivery  deduced  from  tbe 
mailing  of  a  letter  duly  addressed  and 
■tamped  Is  an  Inference  of  fact,  and  not  a 
concluEilon  of  law,  except  as  applied  in 
cases  of  notice  of  the  dishonor  of  bills  of 
exchange  and  notes  governed  by  tbe  law- 
merchant.  In  the  latter  class  ut  cases, 
from  the  necessities  of  commerce,  tbe  law 
eonclnslvely  presumes  notice  to  tbe  draw- 
er or  Indorser  of  a  bill  from  the  act  of 
riting  It  In  due  time.  It  should  be  kept 
mind,  however,  as  having  an  impor- 
tant bearing  upon  such  lesal  presump- 
tion, that  the  rights  of  tbe  parties  to  com- 
mercial paper  do  not  depend  so  mucli  upon 
the  receipt  of  notice  by  the  drawer  or  In- 
dorser as  upon  diligence  In  the  bolder  In 
attempting  to  communicate  snch  notice, 
and  it  is  part  of  tbe  contract  Imported 
Into  it  by  legal  Implication  that  ordinarily 
notice  duly  put  in  the  coarse  of  transmis- 
sion by  the  mallH  shall  be  taken  and  con- 
sidered notice  to  the  drawer  or  indorser. 
From  the  reasoning  of  the  eases  cited  the 
conclusion  necessarily  follows  that  in  all 
eases  where  actual  notice  is  required,  evi- 
dence of  the  mailing  of  a  letter  containing 
such  notice,  properly  addressed  and 
stamped,  is  proof  prima  facie  of  the  re. 
ceipt  of  tbe  notice ;  and  where  its  receipt 
Is  not  denied  tbe  court  may  Instruct  tiie 
Jury  to  so  find.  But  the  inference  is  one 
of  fact,  and  where  the  receipt  of  tbe  notice 
Is  disputed  tbe  question  should  be  submit- 
ted to  tbe  jury  to  be  determined  from  all 
tbe  evidence,  both  positive  and  circnm- 
stantlal,  vrhethef  the  notice  was  in  fact 
received  or  not.  Under  the  latter  bypotbe* 
sis  the  court  should  not  instruct  the  Jury 
what  Inferences  might  be  drawn  from  any 
of  the  facts  in  evidence.  Unr  conclusion  Is 
that  the  court  erred  in  giving  the  instruc- 
tion In  qnestion. 

As  applicable  to  the  evidence  and  mate- 
rial to  the  rights  of  the  parties,  it  was 
proper  for  the  nourt  to  instruct  tbe  Jury 
thatU  the  appellant's  duly-authorized  ad- 
juster visited  tbe  scene  of  the  conflagra- 
tion within  a  few  days  after  it  occurred, 
and  learned  of  the  other  Insurance,  and, 
after  having  such  information,  caused  the 
appellee  to  procure  duplicates  of  his  bills 
of  purchase  and  other  data  for  the  pur- 
pose of  obtaining  a  basis  for  the  payment 
of  the  loHs,  they  might  fiud  from  these  facts 
a  waiver  of  the  forfeiture  occasioned  by 
tbe  breach  of  the  condition  of  the  policy 
against  other  insurance.  This  is  the  law. 
Gana  v.  Insurance  Co.,  43  Wis.  108 ;  Web- 
ster V.  Insurance  Co..  36  WIm.  67:  Cannon 
v.  Insurance  Co.,  53  Wis.  585, 11  N.  W.  Rep, 
11;  Insurance  Co.  v.  Kittle,  39  Mich.  51  .' 

Another  cause  assigned  for  a  new  trial 
was  error  of  law  in  permitting  one  Gas- 
kin,  on  behalf  of  the  appellee,  to  testify 
that  he  (witness)  was  in  appellee's  store 
la  the  early  part  of  tbe  month  of  March, 


1885,  and  saw  the  appellee  sitting  at  his 
desk  writing,  and  while  so  engaged  the 
appellee  stated  to  the  witness  that  be  was 
writing  a  letter  to  the  Home  Insurance 
Company,  Informing  it  of  the  fact  that  he 
bad  taken  out  additional  insurance  upon 
his  baildings  and  stock.  This  evidence 
was  admitted  apon  tbe  theory  that  the 
declaration,  made  at  the  time  tbe  letter 
was  being  written,  bad  a  tendency  to  elu- 
cidate tbe  act,  and  was  therefore  compe- 
tent as  res  gestte.  Parsons,  in  his  work 
on  Evidence,  (section  239.)  states  the  rule 
regulating  the  admission  of  declarations 
contemporaneous  with  an  act  as  fol- 
lows: "The  rea  geatte  may  be  therefore 
deflned  as  those  circumstances  which  ate 
tbe  automatic  and  undesigned  Incidents  of 
a  particular  litigated  act,  and  which  are 
admissible  when  illustrative  of  such  act. " 
We  do  not  think  the  act  of  writing  the 
letter  In  tills  case  was  a  "litigated  act"  in 
such  asensethat  the  appellee's  declaration 
at  the  time  was  cumnetent  evidence  as  rea 
gestae.  It  was  error  to  admit  this  evi- 
dence. A  number  of  other  questions  are 
dlHCUBSed  by  counsel,  bnt,  inasmuch  as  the 
Judgment  must  be  reversed  for  the  errors 
already  noticed,  and  the  questions  not 
decided  directly  or  impliedly  by  this  opin- 
ion may  not  arise  at  another  trial,  we  do 
not  deem  it  expedient  to  extend  this  opin- 
ion for  the  purpose  of  deciding  them.  The 
Judgment  Is  reversed,  at  the  costs  of  tks 
appellee,  with  Instructions  to  the  trial 
court  to  grant  a  new  trial. 


a  Ind.  App.  321) 
NOBLEBTILT^S  0A8  ft  IMP.  Co.  T.  TbTBR. 

lAppeUate  Court  of  Indiana.-  May  13, 1891.) 
Bi£L  or  Sxobftio:t8 — Nkquobkcs — Triaj..  - 

1.  A  bill  of  exceptions,  filed  dorlai;  the  term 
at  which  the  exceptions  were  taken  and  at  which 
a  motion  for  a  new  trial  was  overruled,  becomes 
part  of  the  record,  though  the  record  does  not 
show  that  any  time  was  allowed  for  presenting 
the  bill,  and  the  bill  itself  does  not  state  when 
it  was  presented. 

S.  The  owner  of  a  cow  which  baa  been  In- 
Inred  by  falling  into  s  trench  dog  for  laying  a 
gas- pipe  is  not  chargeable  with  contriimtoryneg- 
Ugenue  in  allowing  the  cow  to  run  at  large  when 
he  knew  that  the  trench  was  being  dug,  where 
the  city  authorities  allowed  stock  to  ran  at  large, 
and  the  trenob  would  not  have  been  dangerous 
had  it  not  lieen  left  unguarded  tor  two  hours  In 
the  middle  of  the  day,  during  wiiich  time  the 
accident  occurred. 

8.  The  fact  that  the  cow  fell  into  the  trench 
because  a  third  person  had  lust  driven  her,  with 
no  unnecessary  violence,  out  of  his  uninolosed 
lot,  does  not  relieve  from  responsibility  the  per- 
sons who  dug  the  trench  and  left  it  unguarded, 
where  there  is  no  evidence  that  the  person  who 
drove  «ie  cow  out  ol  l^s  lot  purposely  caused  her 
to  fall  into  the  trench.  .  _»  „, 

4.  The  admission  of  evidence  In  support  ot 
plaintiff's  case  alter  the  close  of  defendant  a  evi- 
dence, where  encli  evidence  is  not  admissioio  m 
rebuttal.  Is  a  matter  ot  Indlclal  dlsoreuon. 

Appeal    frona  .circuit  court,  Ha«\nto^ 
county ;  Hobbrt  Graham,  ^f^^SLteBBoa 

Kaae  &  I>avlS,lor  appellant.    Stevenson 
<ft  Fertlg,  lor  appellee. 

BI.ACK.    O.    J.    This     was    ^ve^^^^- 
brouRht  by  tbe  appellee  agBlnsy'.^.^^y   ^^ 
Ian  t  to  recovei- damages  for  'j*,rereby  «a.\0 
a  cow  owned  by  thelotmer,  wm 
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30  w  was  rendered  of  no  vaJne,  and  the  ap- 
pellee was  compelled  to  kill  her;  said  in- 
jury having  been  occasioned  by  the  falling 
of  the  cow  Into  a  trench  for  gas-pipe, 
which  the  appellant  had  excavated  along 
a  street  of  the  city  of  Noblesville,  and 
which  the  appellant  allowed  to  remain 
open  and  unguarded.  The  appellee  recov- 
ered Judgment  for  $60.  A  motion  for  a 
new  trial,  made  by  the  appellant,  was 
overruled,  and  this  ruling  is  assigned  as 
error. 

We  are  required  first  to  notice  the  sug- 
gestion of  the  appellee  that  the  evidence  is 
not  in  the  record.  The  verdict  was  re- 
turned on  the  13th  day  of  December,  1888, 
and  judgment  thereon  was  rendered  the 
next  day,  after  which,  on  the  same  day, 
the  motion  for  a  new  trial  was  made  and 
overruled.  Thereupon,  on  the  saine  day, 
a  bill  of  exceptions  containing  the  instruc- 
tions given  and  those  refused  was  filed. 
At  the  same  term,  on  the  21st  of  Decem- 
ber, a  bill  of  exceptions  containing  the  evi- 
dence was  filed.  The  appellee  suggesTS 
that  this  second  bill  should  not  be  regard- 
ed as  a  part  of  the  record,  because  it  does 
not  appear  that  any  time  for  the  presenta- 
tion of  it  was  g^iven  when  the  motion  for 
a  new  trial  was  overruled.  It  may  be  re- 
marked that  the  date  of  the  presentation 
to  the  Judge  is  not  stated  in  either  of  the 
bills.  We  think  that  under  the  provisions 
of  the  Code  of  1881  a  bill  of  exceptions  may 
preserve  and  bring.  Into  the  record  excep- 
tions taken  at  the  term  at  which  it  is 
signed  and  filed,  and  evidence  given  and 
exceptions  to  rulings  made  on  the  trial  of 
a  cause  In  which  a  motion  for  a  new  trial 
has  been  overruled  at  the  term  at  which 
the  bill  Is  signed  and  filed,  though  the  en- 
tr.f  do  not  show  that  any  time  was  al- 
lowed for  the  presentation  of  the  bill,  and 
the  d a  te  of  presentation  be  n o  1 8tat«d  in  the 
bill.  This  court,  in  such  case,  will  presume 
that  time  within  the  term  for  the  presen- 
tation of  the  bill  to  the  Judge  was  given 
by  parol  at  tbe  proper  time,  and  that  the 
bill  was  presented  to  the  Judge  within  the 
time  so  allowed,  and  will  regard  tbe  pur- 
pose of  the  statutory  requirement  that  the 
date  of  presentation  shall  be  stated  in  tbe 
bill  as  having  been  accomplished.  Bev. 
St.  1881,  §§  62B-629;  Board.etc.,  v.  Eperson, 
50  Ind.  275;  Volger  v.  Sldener,  86  Ind.  5*5, 
Lake  Erie,  etc.,  B.  Co.  v.  Fix,  88  Ind.  381 ; 
Boyce  v.  Graham,  91  Ind.  420;  Landers  v. 
Beck,  92  Ind.  49-62;  Hale  v.  Matthews,  118 
Ind.  527,  21  N.  E.  Eep.  43. 

The  evidence  showed  that  for  some  days 
before  the  Injury  in  question  the  appellant 
was  excavating  a  trench  east  and  west 
along  a  street  in  the  city  of  Noblesville, 
near  tbe  south  line  of  the  roadway,  and 
north  of  the  sidewalk,  for  the  purpose  of 
extending  a  line  of  pipe  for  conducting 
natural  gas;  and,  having  mude  the  exca- 
vation at  the  point  where  the  animal 
was  injured  about  two  days  before  the  in- 
Jury,  had  laldgas-pipe,  three  or  four  inches 
In  diameter,  in  the  trench  at  that  point  in 
the  forenoon  of  the  duy  of  the  injury,  and 
had  covered  the  pipe,  and  partly  filled  the 
trenoh  with  loose  earth.  The  trench  was 
about  18  Inches  wide.  The  witnesses  dif- 
fered as  to  its  depth  and  as  to  the  dis- 
tance from  tbe  top  to  the  loose  earth  In  it. 


The  Jury  might  have  found  from  the  evi- 
dence that  it  was  three  feet  deep,  and  that 
it  was  two  feet  from  the  loose  earth  to 
the  top  of  the  trench.  At  noon  tbe  work- 
men so  engaged  left  the  trench  in  such  con- 
dition and  went'  to  dinner,  and  then  to 
the  appellant's  shops,  and  did  not  return 
till  nearly  2  o'clock  in  the  afternoon.  Dur^ 
ing  their  absence  the  trench  was  wholly 
unguarded.  One  Boyer  lived  on  tbe  south 
side  of  the  street,  nearly  opposite  the  place 
of  tbe  injury,  in  a  new  house,  which,  with 
some  other  new  houses  in  tbe  Immediate 
vicinity,  was  not  inclosed  by  fencing. 
Soon  after  noon  Boyer  found  said  cow, 
with  four  or  five  others,  at  a  pump  south 
of  his  house,  and  by  hallooing,  bat  not 
throwing  anything  at  them,  or  using  any 
violence,  drove  them  off  his  premises. 
They  passed  over  the  sidewalk  and  crossed 
the  trench,  and  the  appellee's  cow,  in 
crossing,  stepped  into  the  ditch,  and  sank 
in  the  soft  earth,  and  brokeoneof  her  hind 
legs,  becoming  thereby  so  injured  that  the 
appellee  caused  her  to  bekilled.  Theother 
cows  passed  over  tbe  trench  wlthuat  in- 
jury. By  order  of  the  board  of  commis- 
sioners of  the  county,  and  under  an  ordi- 
nance of  the  city,  cows  were  permitted  to 
roam  at  large  within  the  city  in  the  day- 
time. Tbe  appellee  bad  turned  out  bis 
cow  to  run  at  large  in  the  morning  of  the 
day  of  her  injury.  She  had  been  in  the 
habit  of  ranging  in  this  part  of  the  town. 
During  the  time  the  trench  was  being  ex- 
cavated, and  while  it  remained  open,  the 
appellee  had  driven  along  the  street,  and 
in  so  passing  bad  seen  the  open  ditch,  and 
in  the  forenoon  of  the  day  on  which  the 
cow  was  injured  he  had  seen  the  workmen 
engaged  in  digging  tbe  trencb.  It  does 
not  appear  that  when  seen  by  the  appel- 
lee the  trencb  was  in  the  dangerous  condi- 
tion in  which  it  was  left  when  the  cow  was 
injured,  or  that,  when  seen  by  the  appel- 
lee, the  trench  was  or  appeared  to  tie  In 
a  dangerous  condition. 

The  appellant  has  urged  objections  to 
the  first,  necnnd,  and  fifth  instructions 
given  at  the  request  of  the  appellee,  and 
to  the  refusal  of  thecourt  to  give  the  third 
and  eighth  Instructions  asked  by  the  ap- 
pellant, and  to  the  modification  of  its 
tenth  instruction.  The  objections  to  the 
giving  of  the  first  instruction  asked  by 
the  appellee,  and  the  refusal  to  give  the 
third  instruction  asked  by  the  appellant, 
present  the  inquiry  whether  the  court 
should  have  submitted  to  the  Jury  the 
question  as  to  whether  tbe  appellee  was 
chargeable  with  contributory  negligence 
in  turning  bis  cow  out  to  run  at  large  in 
tbe  morning  of  the  day  on  which  she  was 
Injured.  Under  the  permission  granted 
by  the  order  of  the  board  of  commission- 
ers and  the  ordinance  of  tbe  city,  the  ap- 
pellee could  permit  hiscow  to  run  at  large 
without  being  chargeable  with  fault,  un- 
less knowledge  of  the  fact  that  the  appel- 
lant was  excavating  a  trench  which 
would  not  endanger  her  unless  the  appel- 
lant should  be  guilty  of  fault  In  coonee- 
tion  therewith,  would  preclude  appellee 
from  the  enjoyment  of  his  valuable  privl* 
lege.  The  injury  to  the  cow  occurred 
when  tbe  trench  was  left  in  a  dangerous 
condition,    wholly    angaarded,  for    th* 
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npace  of  nearly  two  hours.  The  appellant 
bad  a  ri^bt  to  make  the  excavation  for 
the  purpose  of  laying  gas-pipe;  but  when 
the  trench  was  in  the  condition  in  which 
It  was  left  by  the  workmen  at  noon  it 
was  the  duty  of  the  appellant,  towards 
all  others  who  mifcht  suffer  loss  or  injury 
from  it  because  of  its  condition,  to  guard 
against  such  injury.  The  appellee,  not- 
withstanding his  knowledge  that  a  trench 
was  being  excavated,  and  that  his  cow 
was  accustomed  to  range  In  that  part  of 
the  town,  was  not  required  to  anticipate, 
wben  he  turned  her  out  in  the  raoroing, 
that  the  appellant  would  leave  the  trench 
at  noon  in  a  dangerous  condition,  wholly 
unguarded.  One  need  not  relinquish  his 
valuable  legal  right  in  anticipation  of  an 
unlawful  violation  of  it.  It  is  not  negli- 
gence to  assume  that  another  will  do  hiB 
doty  in  such  a  matter,  or  to  fall  to  antici- 
pate such  a  fault  of  another.  It  was  not 
the  dnty  of  the  appellee  to  guard  the 
trench,  OE  to  keep  bis  cow  from  running 
at  large  because  of  fear  or  doubt  concern- 
ing the  performance  by  the  appellant  of 
Its  duty  in  respect  to  the  trench.  The 
right  of  the  appellee  to  recover  could  not 
be  affected  by  his  having  contributed  to 
the  Injury  by  his  act  unless  he  was  in 
fault  in  so  doing.  A  railroad  company 
cannot  be  expected  or  required  to  guard 
Its  highway  crossings,  and  it  is  not  negli- 
tseuce  for  it  to  fail  to  do  so ;  and  the  own- 
er of  domestic  animals  authorized  to  run 
at  large  has  no  right  to  expect  that  pub- 
lic railway  crossings  or  places  at  which 
the  railway  company  cannot  be  required 
to  fence  shall  be  guarded  to  protect  his 
cattle  from  injury.  It  is  negligence  for  him 
to  permit  them  to  stray  unattended  to 
the  vicinity  of  such  place,  when  he  must 
expect  that  they  will  be  In  constant  dan- 
get,  without  regard  to  the  care  or  want 
ut  care  exercised  in  runniilg  trulns,  and 
when  he  must  know  also  they  will  be  lia- 
ble to  endanger  the  lives  of.  passengers 
and  persons  operating  the  trains:  and  it 
the  animals  be  injured  under  such  circum- 
stances, without  wrong  amounting  to 
willfulness  on  the  part  of  those  operating 
trains,  his  contributory  fault  in  permit- 
ting them  to  roam  unattended  near  a 
place  of  manifest  danger  which  cannot  be 
guarded  unless  he  guard  it  himself,  will 
bar  a  recovery  for  the  injury.  Bat  a 
trench  excavated  by  a  gas  company  in  a 
public  highway  may  be  guarded  at  all 
times,  and  the  company  is  bound  to  keep 
It  guarded  constantly  while  it  is  danger- 
ous; and  the  owner  of  cattle  which  may 
lawfully  run  at  large  may  reasonably  ex- 
pect that  such  duty  to  the  public  will  be 
performed  by  the  company  enjoying  the 
granted  right  of  making  such  an  excava- 
tion, and  it  is  not  negligence  for  him  to 
fail  to  anticipate  a  breach  of  such  duty. 
If  one  do  such  an  unlawful  act,  he  is  liable 
for  the  injury  done  thereby,  without  ref- 
erence to  any  probability  that  it  would 
occasion  that  particular  injury.  Durham 
V.  Musselman,  2  Blackf.  96.  The  injury  to 
the  cow  could  not  be  said  to  have  been  a 
natural  or  probable  result  of  the  lawful 
act  of  turning  her  out  to  i^u  at  large. 
Negligence  which  will  bar  a  recovery 
must  have  contributed  directly  and  proxi- 


mately to  the  Injury  of  which  the  plaintiff 
complains.  We  think  the'  court  did  not 
err  in  refusing  to  submit  to  the  Jury  the 
question  whether  theappellee  was  charge- 
able with  contribu  tory  negligence. 

By  the  objections  urged  to  the  second 
instraction  given  at  the  request  of  the  ap- 
pellee, and  the  refusal  to  give  the  eighth 
instruction  requested  by  the  appellant, 
and  the  modification  of  its  tenth  instruc- 
tion, the  question  Is  presented  whether 
the  appellant  could  be  held  responsible  for 
the  injury  caused  by  its  negligence  in 
question  In  connection  with  the  act  of 
Royer  in  driving  the  cow  from  bis  prem- 
ises. The  particular  injury  would  not 
have  occurred  if  Boyer  had  not  driven  the 
cow  from  his  premises,  in  leaving  which 
she  passed  to  and  Into  the  trench ;  and 
Royer's  act  would  not  have  caused  the 
injury  if  the  ditch  had  not  benn  left  in  a 
dangerous  condition  unguarded.  The  an- 
imal being  lawfully  at  large,  and  Royer's 
lot  being  uninclosed.  the  cow  could  not  be 
regarded  as  a  trespassing  animal,  and  the 
appellee  was  not  chargeable  with  fault 
because  of  her  presence  upon  the  lot.  See 
Rev.  St.  1881,  §  2637;  Id.  §  3106,  cl.  21;  Id. 
§  4835.  We  need  not  decide  whether,  if  the 
act  of  Royer  could  be  saifl  to  have  been 
wrongful,  it  was  of  such  a  character  that, 
under  the  circumstances,  the  appellant 
should  have  guarded  against  it.  Royer, 
in  driving  the  cow  from  his  premises,  us-. 
Ing  no  unnecessarily  violent  menns,  was 
not  in  fault.  The  cow  upon  his  lot  was 
not  under  the  protection  of  a  positive 
right  to  be  and  remain  there,  but  she  was 
there  rather  by  way  of  enjoyment  of  an 
Immunity.  Knight  v.  Abert.6  Pa. St.  472'; 
Railroad  Co.  v.  Patchib,  16  III.  198.  There 
was  no  indication  that  Royer  purposely 
caused  the  cattle  to  cross  the  ditch.  He 
was  not  bound  to  guard  the  ditch,  or  to 
prevent  the  cattle  from  going  Into  it.  The 
appellant's  wrong  was  naturally  adapted 
to  produce  Injury  of  the  kind  which  result- 
ed, and  the  injur.y  should  be  referred  to 
the  wrong  of  the  appellant,  passing  by 
the  Innocentinterveningactof  Royer.  See 
3  Lawson,  Rights,  Rem.  &  Pr.  §  1029;  Bill- 
man  V.  Railroad  Co..  76  Ind.  166;  at.v  of 
Crawfordsville  v.  Smith,  79  Ind.  308;  Bin- 
ford  V.  Johnston,  82  Ind.  426;  Railroad 
Co.  V.  Buck,  96  Ind.  346.  In  the  fifth  in- 
struction given  at  the  request  of  the  ap- 
pellee the  court  informed  the  jury  concern- 
ing the  dnty  of  the  appellant  in  relation 
to  the  trench,  and  stated  Its  responsibility 
for  a  failure  to  perform  that  duty.  If 
what  we  have  already  said  concerning 
the  other  instruction  is  correct,  we  need 
not  extend  this  opinion  by  further  notice 
of  this  one. 

Another  question  presented  to  ns  re- 
lates to  the  admission  of  certain  evidence 
on  behalf  of  the  appellee,  after  the  close  of 
the  evidence  for  the  appellant,  the  objec- 
tion urged  being  that  the  evidence  so  ad- 
mitted, while  It  would  have  been  admissi- 
ble to  support  the  cause  of  action  if  of- 
offered  at  the  proper  time,  was  not  admis- 
sible in  rebuttal.  This  was  a  question 
within  the  sound  discretion  of  the  trial 
court,  and  the  discretion  does  not  appear 
to  have  been  abused,  or  to  have  lieen  ex- 
ercised to  the  injury  of  the  objecting  par- 
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ty.  State  t.  Tarker,  83  Ind.  286;  Carter 
V.  Zenblin,  68  Ind. 436;  NobleBvnie,etc.,Co. 
T.  GauBe,  76  Ind.  142;  Stlpp  ▼.  Clamau,  123 
lad.  682,24  N.  E.  Rep.  181.  It  la  aUo  In- 
Blated  that  tbe  verdict  was  not  soetaiDed 
by  eafBcient  evidence,  and  that  It  was 
contrary  to  law;  bat  tbis  objection  pro- 
ceeds upon  tbe  same  theories  as  tboRe  dis- 
cussed Id  connection  with  the  Instructions. 
We  find  no  error.  The  Judgment  is  at- 
firmed,  with  costs. 

<2  Ind.  App.  864) 


SBIBE  ▼.  COTLK.1 

(AppMcOe  Cowrt  of  Indiana.    May  13, 1891.) 

ABATmCinr  ASH  RxVITAL—  PLEASINe  —  Rbgobd 
ON  APPSAI. — COKTBACT. 

1.  Wliere  a  defendant  dies  pending  suit,  and 
tbe  suit  is  properly  revived  aKalnst  his  admlnia- 
trator,  the  court  tias  Jurisdiction  of  any  cause  of 
action  stated  in  any  amendment  properly  allowed 
to  tbe  oomplaint,  though  such  amendment  is  al- 
lowed after  tbe  substitution  lias  talcen  place. 

8.  Wtkere  an  answer  pleads  the  statute  of  lim- 
itations to  a  canse  of  action  stated  in  an  amend- 
ment to  the  complaint,  and  the  statute  had  not 
run  when  the  action  was  begun,  a  reply  alleging 
that  the  said  canse  of  action  is  the  same  as  tliat 
set  up  in  the  original  complaint,  though  stated 
in  a  different  legal  form,  is  good,  since  in  such 
case  the  amendment  relates  back  to  tbe  com- 
mencement of  the  action. 

8.  A  long-hand  manuscript  of  the  stenogra- 
pher's notes,  certified  by  the  judge  to  contain  all 
the  evidence,  does  not  become  part  of  the  record, 
.  unless  incorporated  into  the  bill  of  exceptions. 

4.  A  manufacturing  firm,  consisting  of  two 
partners,  agreed  to  turn  over  to  a  creditor  the 
entire  product  of  their  factory,  which,  after  pay- 
ment of  expenses,  he  was  to  apply  in  satisfaction 
of  his  claim.  The  creditor  also  agreed  to  pay  the 
managing  partner  a  certain  salary.  He  cnarged 
the  entire  amount  of  this  salary  to  the  firm,  but 
only  paid  a  part  of  it.  '  Held,  tbat  the  managing 
partner  had  a  right  of  action  against  the  creditor 
for  the  unpaid  portion  of  his  salary. 

Appeal  from  ctrcnit  court,  Miami  coun- 
ty; J.  B.  Co.NNER,  Judge. 

H.  J.  Shirk,  J..  M.  Mitchell,  and  Cbarlea 
A.  Cole,  for  appellant.  Farrara  A  8.  D. 
Carpenter,  for  appellee. 

Crdmpackbr,  J.  John  L.  Farrar,  Josi- 
ah  Farrar,  and  Stephen  D.  Carpenter  filed 
a  complaint  in  the  Miami  circuit  court  in 
March,  1S80,  against  Elbert  H.  Shirk,  to 
recover  from  him  a  balance  alleged  to  be 
due  from  him  to  one'John  Coyle,  and  as- 
signed by  Coyle  to  the  plalutiDs.  Subse- 
quently the  claim  in  suit  was  assigned 
to  Coyle,  and  by  agreement  of  parties 
Coyle  was  substituted  as  plaintiff  In  the 
case  in  February,  1881.  The  cause  was 
tried  at  the  December  term,  ISiiS,  ot  the 
Miami  circuit  court,  and  a  special  verdict 
was  returned  by  the  jury,  and  upon  ttie 
detendant's  motion  the  verdict  was  set 
aside,  and  a  new  trial  granted.  The  cause 
was  then  continued  from  time  to  time, 
and  in  1886  Elbert  H.  Shirk,  tbe  defendant, 
died  testate,  and  Milton  Shirk,  the  appel- 
lant, was  appointed  executor  of  his  last 
will,  and  duly  qualified  and  undertook  the 
'Execution  ot  such  trust,  and  upon  dne  ap- 
plication he  was  substituted  as  defendant. 
After  such  substitution,  by  leave  of  court 
and  without  objection,  an  amended  com- 
plaint was  filed,  consisting  of  three  para- 
graphs. The  first  paragraph  alleged  tbat 
tbe  testator  was  indebted  to  tbe  appellee 

'Rehearlnc  denied. 


upon  balance  due  for  salary  to  the  amount 
of  $365.88,  which  was  dne  and  unpaid.  It 
was  substantially  the  same  as  tbe  orlg. 
inal  complaint.  In  tbe  second  paragraph 
the  appellee  alleged  that  he  deposited  with 
Elbert  H.  Shirk,  in  bis  lifetime,  various 
sams  of  money,  to  be  paid  to  him  on  de- 
mand, amounting  In  the  agrgregate  to 
$865.82,  and  that  demand  had  been  made 
and  payment  refused.  The  third  para- 
graph was  withdrawn  before  trial.  A 
separate  demurrer  was  filed  to  each  para- 
graph, and  overruled,  and  an  answer  in 
four  paragraphs  was  filed  to  the  first  par- 
agraph of  complaint,  and  at  the  same 
time  an  answer  in  abatement  was  filed  to 
the  second  paragraph  of  complaint.  A 
demurrer  was  sustained  to  tbe  plea  in 
abatement,  and  appellant  excepted,  and 
'thereupon  filed  an  answer  in  bar  ad- 
dressed to  the  second  paragraph  qf  com- 
plaint, in  two  paragraphs,  tbe  first  of 
which  alleges  that  the  cause  of  action  con- 
tained in  the  second  paragraph  of  com- 
plaint did  not  accrue  within  six  years  be- 
fore the  death  of  the  testator.  A  reply 
was  filed  to  the  answer,  in  several  para- 
graphs, to  which  a  several  demurrer  was 
filed  and  overruled.  The  cause  was  tried 
by  a  Jury,  and  a  special  verdict  was  re- 
turned, upon  which  Judgment  was  entered 
for  appellee.  A  motion  for  a  new  trial 
was  overruled,  and  exceptions  reserved. 
Errors  are  asslg^ned  In  tbis  court  as  fol- 
lows: (1)  In  sustaining  the  demurrer  to 
the  plea  in  abatement;  (2)  In  overruling 
the  demurrer  to  tbe  fourth  paragraph  of 
i^ply;  (8)  in  sustaining  appellee's  motion 
for  Judgment  on  the  verdict;  (4)  overrul- 
ing tbe  motion  for  a  new  trial. 

Tbe  answer  in  abatement  averred  that 
the  claim  sued  upon  in  the  second  para- 
graph ot  complaint  accrued  in  the  life- 
time of  the  testator,  and  no  suit  was  pend- 
ing therefor  at  the  time  of  bis  death,  and 
that  his  estate  was  in  process  of  settle- 
ment, and  no  claim  had  been  filed  therefor 
against  the  estate.  It  is  contended  tbat 
tbe  demand  counted  .  upon  in  the  second 
paragraph  of  the  complaint  should  have 
been  filed  against  the  estate  pursuant  to 
tbe  provisions  of  section  2310,  Rer.  St.  1881. 
and  that  tbetrial  court  had  no  Jurisdiction 
to  hear  and  determine  the  subject-mat- 
ter ot  that  paragraph  as  an  amendment 
to  the  original  complaint.  The  amended 
complaint  was  filed  in  open  court  without 
objection,  and  introduced  into  tbe  action 
a  claim  of  the  same  general  nature  as  that 
contained  in  the  original  complaint.  The 
plea  in  abatement  was  filed  with  an  an- 
swer in  bar,  in  four  paragraphs,  addressed 
to  the  first  paragraph  of  complaint.  We 
need  not  decide  whether  it  was  rightly  re- 
jected on  that  account,  under  section  365 
of  the  Code,  which  requires  matter  in 
abatement  to  be  pleaded  and  determined 
before  matter  in  bar  can  be  pleaded ;  be- 
cause we  are  of  tbe  opinion  that,  as  the 
orlginal.cause  was  pending  at  the  death 
of  the  testator,  and  was  properly  revived 
against  his  personal  representatives,  this 
gave  the  court  Jurisdiction  of  the  subject- 
matter  of  the  action,  including  everything 
that  might,  within  the  reasonable  discre. 
tiun  of  tbe  court,  subsequently  be  admit- 
ted into  the  issues  by  amendment.    Evir 
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SHIRK  V.  COX'LE. 


639 


deutly  the  name  latitude  la  allowed  coarta 
In  permitting  araendmentB  Id  causes  re- 
vived against  personal  representatives  un- 
der section  271  of  tbe  Code  as  is  allowed  lu 
ordinary  antions,  baving  due  regard  for 
tbe  rights  of  the  respective  parties,  and 
the  speedy  and  effective  administration  of 
Justice.  Clodfelter  v.  Hulett,  92  Ind.  426. 
No  error  was  committed  in  rejecting  tbe 
plea  In  abatement. 

The  alleged  error  of  the  conrt  in  over- 
ruling the  demurrer  to  the  fourth  para- 
graph of  repl.v  next  demands  our  atten- 
tion. This  paragrnph  of  reply  was  ad- 
dressed to  the  paragrapb  of  answer  set- 
ting up  the  six-year  limitation  to  tbe  sub- 
ject-matter In  the  second  paragraph  of 
complaint.  As  has  been  noted,'  the  an- 
swer alleged  that  the  right  of  action  did 
not  aecrne  wltbin  six  years  before  tbe 
death  of  the  testator.  Tbe  Suit  was  com- 
menced In  1880,  and  the  testator  died  In 
1886,  and  tbls  answer  was  predicated  npon 
the  theory  that  tbe  second  paragraph  of 
complaint  Introduced  Into  the  action  a 
new  and  independent  right.  Tbe  fourth 
paragraph  of  reply  alleged  that  the  ac- 
count sued  upon  in  that  paragraph  of  com- 
plaint was  thesame  in  essence  as  tbe  right 
declared  upon  in  the  original  complaint, 
but  was  stated  simply  In  a  different  legal 
form.  In  general,  amendments  to  com- 
plaints relate  to  the  time  of  the  commence- 
ment ot  the  action;  but  where  a  new  and 
independent  right  is  brought  In  by  amend- 
ment, in  applying  tbe  statute  of  limita- 
tions reference  must  be  had  to  the  time  of 
the  amendment.  Hawthorn  v.  State,  57 
Ind.  286;  Lagow  v.  Neilson,  10  Ind.  183. 
In  determining  this  Question,  however,  we 
must  look  to  the  substantial  nature  of  tbe 
claim  so  introduced  Into  the  action,  and 
not  to  tbe  formal  manner  in  which  It  is 
declared  upon  as  the  basis  of  a  legal  lia- 
bility. The  paragraph  of  reply  under  con- 
sideration avers  that  the  canse  of  action 
stated  In  the  second  paragraph  of  com- 
plaint is  the  same,  in  substance,  as  that 
contained  in  the  first  paragraph.  It  sim- 
ply asserts  the  identity  of  the  two  causes, 
although  they  were  pleaded  lu  different 
forms.  Where  an  additional  paragraph 
of  complaint,  filed  as  an  amendment,  does 
not  Introduce  into  the  action  a  new  right, 
but  simply  declares  upon  the  original 
cause  in  a  different  legal  manner,  the 
amendment  relates  to  the  time  of  tbe 
commencement  of  the  action,  and  an  an- 
swer setting  up  the  statute  of  limitations, 
which  does  not  show  It  to  have  been 
barred  at  that  time,  Is  bad  on  demurrer. 
In  this  case  It  required  the  reply  to  show 
that  the  second  paragrapb  of  complaint 
counted  npon  tbe  same  transaction  as  the 
original  complaint ;  therefore  we  hold  tbe 
reply  good. 

Tbe  motion  for  a  new  trial  was  ground- 
ed solel.v  upon  alleged  errors  in  the  ad- 
mission and  exclusion  of  evidence.  A 
stenographer  was  appointed  by  tbe  court 
to  take  the  evidence  in  short-hand,  and  a 
document,  purporting  to  be  tbe  original 
long-band  manuscript  of  the  evidence 
transcribed    by   the    stenographer,    was 


transmitted  with  the  transcript,  but  Is 
wholly  disconnected  and  detached  from  it. 
This  document  bears  no  evidence  of  hav- 
ing been  filed  with  the  clerk,  except  what 
may  be  interred  from  tbe  file-mark 
stamped  upon  It.  It  Is  not  cercified  in  any 
manner  by  tbe  clerk,  and  the  only  certifi- 
cate it  bears  is  that  of  the  stenographer, 
and  a  statement  signed  by  the  presiding 
Judge,  certifying  that  it  contains  all  of  the 
evidence  given  in  the'cause.  A  long-hand 
manuscript  of  the  evidence,  taken  In  short- 
hand, to  be  made  available  on  appeal, 
must  be  Incorporated  bodily  into  the  bill 
of  exceptions,  and  certified  to  the  appel- 
late court  by  the  clerk.  Wagoner  v.  Wil- 
son, 108  Ind.  210.  8  N.E.  Rep.  9^5;  Railway 
Co.  V.  Volght,  122  Ind.  288,  23  N.  E.  Rep. 
774;  Patterson  v.  Churchman,  122  Ind. 
379.  22  N.  E.  Rep.  662,  and  23  N.  £.  Rep. 
1082  Tbls  was  not  done  in  the  case  be- 
fore us.  We  cannot,  therefore,  heed  any 
question  arising  upon  the  motion  for  a 
new  trial. 

The  only  other  question  which  demands 
notice  relates  to  the  sufficiency  of  the  ver- 
dict to  support  the  judgment.  A  compen- 
dious statement  of  the  facts  contained  in 
the  verdict  is  as  follows:  In  1875  the  firm 
of  Torry  &  Coyle,  composed  of  John  Torry 
and  Phllomena  Coyle,  the  appellee's  wife, 
was  engaged  iir  the  mannfacture  of  bag- 
ging from  fiax-tow  at  Peru,  Ind.,  and  such 
firm  was  Indebted  to  the  testator  to  a 
large  amount.  They  entered  into  a  writ- 
ten contract  with  him,  by  the  terms  of 
which  he  agreed  to  furnish  materials  to 
carry  on  the  business,  and  tbe  entire  prod- 
uct of  the  factory  was  to  be  turned  over 
to  and  sold  by  him,  and  after  the  payment 
of  expenses  be  was  to  apply  the  balance 
of  tbe  proceeds  towards  liquidating  tbe 
firm's  indebtedness  to  him.  After  tbe  exe- 
cution of  the  written  contract  the  testator 
agreed  with  the  appellee  to  pay  him  at 
the  rate  of  f  1,500  a  year  for  his  services  In 
tbe  factory,  and  under  this  arrangement 
appellee  worked  several  years  in  the  fac- 
tory, during  which  time  the  testator  re- 
ceived the  whole  product  of  the  business, 
and  from  tbe  proceeds  paid  the  expenses 
of  operation,  and  the  balance  he  applied 
according  to  the  terms  of  the  written 
agreement.  He  paid  appellee  most  of  his 
salary,  and  charged  the  efitlre  amount  to 
the  firm,  with  its  consent,  but  still  owes 
appellee  tbe  amount  found  due  him  by  the 
Jury,  which  was  due  and  unpaid  at  tbe 
commencement  of  the  action.  A  number 
of  other  facts  were  found,  not  inconsistent 
witli  the  above  statement,  however,  and 
which  are  not  necessary  to  the  determina- 
tion of  the  question.  There  can  be  no 
question  about  the  appellee's  right  to  re- 
cover upon  these  facts.  An  unqualified 
agreement  existed  npon  the  part  of  the 
testator  to  pay  the  appellee  for  his  serv- 
ices, and  he  charged  the  entire  salary  to 
tbe  firm,  but  failed  to  pay  It  ell  to  tbe  ap- 
pellee. No  error  was  committed  In  over- 
ruling the  motion  for  a  venire  do  novo, 
nor  in  rendering  Judgment  in  appellee's  fa- 
vor upon  tbe  verdict.  The  Judgment  la 
affirmed,  with  costs. 
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Bakbb  tr.  Groves. 
{AppOUcU  Court  cf  Indtcmct.   Hay  IS,  1891.) 

DXMUBRBB  —  OUABSIAN  OV  LUNATIO  —  FbBBONAI. 

liiABiLiTT— Appeal. 

1,  A  demurrer  "to  the  several  paragraphs  of 
plaintiff's  complaint,  for  the  reason  that  said 
complaint  does  not  state  facts  saQloieut  to  consti- 
tute a  cause  of  action,  "is  a  joint  demVirrer,  which 
must  be  overruled  if  any  paragraph  in  the  com- 
plaint states  a  good  canse  of  action. 

2.  Services  rendered  to  a  lunatic  at  the  re- 

Suest  of  his  guardian,  or  under  a  contract  with 
le  guardian,  constitute  a  good  cause  of  action 
against  the  guardian  personally. 

S.  Services  rendered  to  a  lunatio  before  he 
became  insane  constitute  no  cause  of  action  against 
his  guardiui,  though  the  latter  has  failed  to  pay 
for  them  on  demand. 

4.  Under  Rev.  St  Ind.  1881,  $  658,  which  pro- 
vides that  no  judgment  shall  be  reversed  for  any 
amendable  defect,  the  fact  that  a  judgment  is 
against  a  defendant  as  guardian,  when  it  ought 
to  be  against  him  personally,  is  no  ground  for 
reversal,  as  the  Jnagment  mil  be  considered  as 
amended. 

Appeal  from  circuit  court,  Fayettecoun- 
ty ;  F.  8.  Swift,  Judge. 

Conner  A  Frost,  tor  appellant.  Little  <£ 
MeKee,  for  appellee. 

New,  J.  The  appellee  brings  this  salt 
against  the  appellant  upon  a  complaint  of 
four  paragraphs.  The  first  p&ragraph 
complains  ol  the  appellant  as  guardian  of 
David  Baker,  a  person  of  unsound  mind, 
averring  that  she  was  employed  by  said 
guardian,  on  behaU  of  his  said  ward,  to 
work  and  care  fur  him,  and  care  for  his 
house,  at  two  dollars  per  week,  for  one 
year,  beginning  May  16, 1887;  thatshe  per- 
formed said  services,  and  the  same  were 
necessary;  that  there  is  due  her  from  the 
appellant,  for  the  services  so  rendered,  the 
sum  ol  $102.  Wherefore  she  demands 
Judgment  against  the  appellant,  John  H. 
Baker,  and  asks  that  he  be  directed  by  the 
court  to  pny  her  said  sum  out  of  the  es- 
tate of  said  David  Baker.  Thesecond  par- 
agraph is  somewhat  differently  stated, 
but  It  Is  to  recover  the  same  amount  for 
the  like  services,  rendered  at  the  request  of 
the  appellant.  This  paragraph  concludes 
by  asking  Judgment  against  the  appellant, 
and  against  the  estate  of  said  Duvid  Ba- 
ker. The  third  paragraph  is  to  recover 
for  services  rendered  by  the  appellee  for 
eaid  David  Bajter,  the  same  being  con- 
tracted for  by  the  latter  when  he  was  of 
sound  mind,  and  the  services  rendered  be- 
fore he  was  declared  to  be  of  unsound 
mind.  Prayer  for  Judgment  against  the 
appellant  and  the  estate  of  his  ward.  The 
fourth  paragraph  is  the  same  as  the 
third,  except  that  It  seeks  to  recover  upon 
an  Implied  contract.  Objection  was  made 
to  the  complaint  by  the  appellant  by  de- 
murrer, as  follows:  "The  defendant  in 
the  above-entitled  cause  demure  severally 
to  the  several  paragraphs  of  plaintiff's 
complaint,  for  the  reason  that  said  com- 
plaint docs  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  him 
aa  such  guardian."  The  demurrer  was 
overruled,  and  exception  saved.  The  ai>- 
pellant  then  filed  bis  answer  in  two  para- 
graphs, the  general  denial  and  payment. 
The  plea  of  payment  was  replied  to  by  a 
general  denial.  Upon  the  Issues  Joined 
there  was  a  trial  by  Jury,  with  a  verdict 


for  the  appelleein  thesum  of  f  180.  Motions 
by  the  appellant  for  a  venire  de  novo  and 
fur  a  new  trial  were  overruled  by  the  court, 
and  judgment  entered  upon  the  verdict, 
as  follows:  "It  is  therefore  considered 
and  adjudged  by  the  court  that  the  plain- 
tiff recover  of  the  assets  of  the  estate  of 
said  David  Baker,  in  the  hands  of  said 
guardian,  or  his  successor  in  his  trust, 
the  sum  of  one  hundred  and  thirty  dollars, 
together  with  the  costs  and  charges  by 
the  plaintiff  in  this  cause  laid  out  and  ex- 
pended, and  said  guardian  Is  ordered  to 
pay  the  same  out  of  said  assets ; "  to  all 
which  the  appellant  excepted.  The  errors 
assigned  by  the  appellant  are — First, 
"overruling  the  demurrer  to  the  com- 
plaint;" second,  "overruling  the  motion 
for  a  venire  de  novo;"  tWrd,  "overruling 
the  motion  for  a  new  trial." 

If  the  deqiurrer.  In  the  form  given,  la 
entitled  to  recognition  as  good  for  any 
purpose,  under  the  Code,  it  cannot  be  as  a 
several  demurrer.  A  several  demurrer  to 
a  complaint  consisting  of  more  than  one 
paragraph,  although  It  need  not  be  in 
terms  addressed  to  each  paragraph  of  the 
complaint,  still  relates  to  each  separately, 
and  cannot  be  sufficient  as  a  several  de- 
murrer unless  its  phraseology  be  such  aa 
to  declare  that  neither  of  the  paragraphs, 
taken  separately,  states  facts  suSlcient  to 
constitute  a  cause  ol  action.  In  the  pres- 
ent demurrer  an  attempt  is  made  to  chal- 
lenge the  sufficiency  of  each  paragraph  of 
the  complaint  separately,  "for  the  reason 
that  said  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action' 
'  not  that  neither  of  said  paragraphs  of  the 
complaint  states  facta  sufficient  to  consti- 
tute a  cause  of  action.  To  treat  such  a 
demurrer  as  several  would  not  be  the  lib- 
erality of  construction  required  by  the 
Code;  it  would  be  to  totally  ignore  and 
disregard  Its  provisions,  as  construed  by 
the  supreme  court.  Slivers  v.  Ballroad 
Co.,  43  Ind.  485;  Carver  v.  Carver,  97  Ind. 
497;  Stribling  v.  Brougher,  79  Ind.  328. 
The  demurrer  to  the  complaint  is  practi- 
cally joint,  and  not  several,  becanne  It  is 
an  entire  complaint,  consisting  <..  several 
paragraphs,  which  Is  said  not  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. It  would  have  been  error,  therefore, 
to  sustain  the  demurrer,  if  either  para- 
graph of  the  complaint  was  good.  City 
of  Connersville  v.  Hydraulic  Co.,  86  Ind. 
235;  Bout  v.  Woods,  67  Ind.  318;  1  Work, 
Pr.  §  53U,  and  authorities  there  dted.  In- 
deed, the  error  assigned  to  the  complaint 
could  not  be  considered  at  all  if  the  de- 
murrer be  not  treated  as  Joint,  for  the 
error,  as  assigned,  is  that  "the  courterred 
in  overruling  the  demurrer  to  the  com- 
plaint. " 

The  first  and  second  paragraphs  of  the 
complaint  state  a  good  cause  of  action 
against  tbeappellant  personally.  This  re- 
quired the  overruling  of  the  demurrer.  In 
the  first  and  second  paragraphs  the  appel- 
lant is  sued  on  bis  individual  undertaking, 
altnough  he  is  described  as  guardian.  It 
the  services  sued  for  by  the  appellee  were 
rendered  under  a  contract  with  the  appel- 
lant, as  alleged  in  the  first  paragraph  ot 
the  complaint,  or  at  bis  Instance  and  re- 
quest, OS  alleged  in  the  second  paragraph, 
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tbc  npiH'IIec  was  entitled  to  personal  Judj;- 
ment  ugaintit  the  appellant  lor  the  amount 

groven ;  and  in  the  judgment  there  should 
ave  been  no  mention  ol  or  reference  to  the 
-ward's  estate.  Clark  v.  Casler,  1  Ind.  243; 
Stevenson  v.  Bruce,  10  Ind.  897;  Lewlu  v. 
Edwards,  44  Ind.  8SS;  Elson  v.  Spraker, 
100  lud.  374;  State  v.  Fitch,  llSInd.  478,  IB 
N.  E,  Rep.  396;  Simms  v.  Norris,  5  Ala. 
42;  Thacher  v.  Dinsmoro,  5  Mass.  299. 
The  demurrer  to  the  complaint  was  prop- 
erly overruled.  The  second  assignment 
of  error  is  waived  by  the  appellant,  and 
therefore  we  give  It  no  attention. 

Tlie  first  reason  assigned  for  u  new  trial 
)8  that  the  damages  are  excessive.  It  is 
plain  from  the  eridence  that  fl04  of  the 
$130  was  found  to  be  due  the  appellee  on 
the  first  and  second  paragraphs  of  the 
complaint;  that  is  to  say,  $2  per  week  for 
62  weeks.  The  remaiuder,  $26,  was  al- 
lowed the  appellee  un  the  fourth  and  fifth 
paragraphs  of  thecomplaint.  Therecould 
be  no  recovery  against  the  appellant  on 
the  fourth  and  fifth  paragraphs.  They 
do  not  state  a  cause  of  action  against 
taim.  The  services  saed  for  in  those  para- 
graphs were  necessaries  contracted  for 
and  received  by  David  Baker  when  he  was 
of  sound  mind.  The  appellant  had  no  con- 
nection whatever,  as  guardian  or  other- 
wise, with  the  matters  set  up  in  the  third 
and  fourth  paragraphs  of  thecomplaint; 
and  although,  after  his  appointment  as 
guardian,  he  would  have  the  right  to  pay 
a  Just  debt  previously  incurred  by  his 
ward,  and  be  entitled  to  a  credit  therefor 
as  guardian,  upon  a  fair  and  propershow> 
ing  made  to  the  court,  be  would  not  be 
liable  personally  In  this  form  of  action  for 
simply  falling  to  do  so,  upon  demand, 
David  Baker,  although  he  afterwards  be- 
came of  unsound  mind,  and  was  so  ad- 
judged and  put  under  guardianship, 
would  himself  be  liable  for  necessaries.  Of 
this  there  can  be  no  doubt.  Woods  v. 
Brown,  93  Ind.  164;  Fay  v.  Burdltt,  81 
Ind.  433;  Wilder  v.  Weakley's  Estate,  34 
Ind.  181;  I  Pars.  Cont.  (5th  Ed.)  385;  7 
Wait,  Act.  &  Def.155.and  authorltlesthere 
cited;  Ex  parte  Leighton.  14  Mass.  207; 
Bichardson  v.  Strong,  13  Ired.  106.  The 
damages  assessed  by  the  Jury  were  excess- 
ive in  the  sum  of  $26.  The  instructions 
and  evidence  objected  to  by  the  appellant, 
and  assigned  as  grounds  for  a  new  trial, 
we  need  not  consider.  Inasmuch  as  they 
relate,  so  far  as  they  can  be  injurious  to 
theappellant.to  the  third  and  fourth  para- 
graphs of  the  complaint.  If  the  $26  be  re- 
mitted by  the  appellee,  and  the  costs  of 
tbis  conrt  be  paid  by  her  within  60  days, 
the  Judgment  below  will  be  affirmed  for 
the  sum  of  $104  and  costs,  and  costs  be- 
low: otherwise  the  Judgment  will  be  re- 
Tereed,  with  costs.  If  the  amount  named 
be  remitted,  the  error  in  the  form  of  ren- 
dering the  judgment  may  be  considered  as 
amended  In  this  court.  Railroad  Co.  v. 
Davis,  10  Ind.  898;  section  658,  Rev.  St. 
1881.1 

<  Rev.  St.  Ind.  1881,  {  668,  provides  that  "no 
iTidgmentshsllbestayeaorreversed  for  any  defect 
*  *  *  whlcdi  by  law  might  be  amended  by  the 
o«>iirt  t>elow,  bnt  such  defects  shall  be  deemed  to 
be  amended  in  thu  supreme  conrt " 

V.27N.B.D0.7 — 41 
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Stiffi.ku  V.  Board  ok  Commissionbrs  of 

Dklaware  County. 

(AppeUcOe  Court  of  Indiana.    Hay  18, 1891. ) 

CJODMTT  AVOITORB — FbbS. 

Rev.  St.  Ind.  1881,  H  5907,  6908,  provide 
that  the  county  auditor  shall  be  allowed  a  defined 
salary  for  his  services,  and  that,  in  addition 
thereto,  he  may  charge  certain  fees  "to  the  persons 
for  whom  such  services  are  rendered, "  inolQding 
one  cent  for  each  paper  filed  by  him.  Acts  Ind. 
18S8,  p.  48,  i  7,  provides  that  the  board  of  com- 
missioners shall  not  allow  any  pablio  officer  any 
money  out  of  the  county  treasury  except  where 
specially  authorized  by  law.  Seld,  that  a  county 
auditor  was  not  entitled  to  compensation  ^m 
the  county  for  filing  papers. 

Appeal  from  circuit  conrt,  Delaware 
county;  E.  B.  Qoodtkoontz,  Special 
Judge. 

J.  N.  Templet,  for  appellant.  W.  W. 
Orr,  for  appellee. 

Black,  C.  J.  Ttte  appellant  presented 
to  the  appellee  a  claim,  which  the  appellee 
disallowed.  The  claimant  appealed  to  the 
circuit  court.  The  appellee  demurred  to 
the  complaint,  and  the  court  sustained 
the  demurrer.  The  only  question  before 
us  relates  to  this  ruling  of  the  court.  The 
claim  was  an  account  for  services  rendered 
by  the  appellant,  as  auditor  of  Delaware 
county, in  filing  and  preserving  in  hisofflce, 
"  under  sections  5805,  5908,  Rev.  St.  1881," 
certain  papers  in  the  years  18S6, 1887,  and 
1HS8.  By  section  5895,  Rev.  St.  1881,  it  is 
provided  that  the  auditor,  by  virtue  of  bis 
office,  shall  be  clerk  of  the  board  of  coun- 
ty coramiMHloners  of  bis  county,  and  shall 
keep  an  accurate  record  of  all  the  corpo- 
rate proceedings  of  such  board,  and  that 
he  shall  preserve  the  documents,  books, 
records,  maps,  and  papers  deposited  In  his 
office;  and,  at  the  expiration  of  his  term, 
deliver  the  same  to  his  successor.  By  sec- 
tion 22  of  the  act  of  March  31, 1879.  (Acts 
1879,  pp.  130-137;  Rev.  St.  1881,  §  5907.)  it 
is  provided  that  the  county  auditor  shedl 
be  allowed  a  defined  salary  "for  his  serv- 
ices, and  no  more,  except  as  provided  for 
in  this  act. "  Dnder  the  same  section  he  is, 
to  be  allowed  a  specified  sum  per  year  for 
making  all  reports  required  by  law  to  the 
auditor  of  state.  Section  28  of  said  act 
(section  5908,  Rev.  St.  1881)  provides  that, 
in  addition  to  the  compensation  provided 
for  in  the  preceding  section,  auditors  may 
charge  certain  feea  specified  In  said  sec- 
tion 23,  for  certain  services  therein  desig- 
nated, "to  the  persons  for  whom  suchserv- 
ices  are  rendered."  The  claim  In  this  case 
is  for  $188.87,  for  filing  and  preserving  18,- 
887  papers,  and  it  is  professedly  based 
4ipon  the  last  subdivision  of  said  section 
23,  providing  as  follows:  "The  auditor 
shall  file  and  preserve  all  papers  and 
vouchers  coming  Into  his  hands  as  such 
auditor  necessary  to  be  filed,  and  for  filing 
each  paper  required  by  law  to  be  filed  he 
shall  receive  one  cent."  By  section  24  of 
said  act  it  is  provided  tbat  for  services 
rendered  by  the  auditor  in  any  matter  lit- 
igated before  the  board  of  county  commis- 
sloners  the  same  fees  shall  be  taxed  and  col- 
lected by  him  as  are  allowed  clerks  for  simi- 
lar services,  including  proceedings  In  high- 
ways, turnpikes,  and  ditches;  but  that 
the  auditor  shall  not  be  paid  any  fees  for 
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services  In  sncb  caaee  where  the  coanty  is 
the  losing  party,  and  the  costs  are  taxed 
against  the  county  in  favor  of  the  saccess- 
ful  party;  also  that  auditors  shall  re- 
ceive 1  per  cent,  for  the  nianagemeut  o( 
the  permanent  school  (und  uf  the  county 
held  In  trust  and  loaned,  and  no  other  fee 
or  compensation  therefor.  Section  25  of 
said  act  provides  that  auditors  shall  fur- 
nish all  blanks  and  stationery  for  affida- 
vits or  oth^r  documents  for  parties  In 
■which  he  receives  a  specific  fee  for  the  serv- 
ice rendered  In  ualng  such  blank  or  sta- 
tionery: provided,  that  the  county  shall 
(urnisb  all  books,  stationery,  and  blanks 
required  in  doing  the  public  business  per- 
taining to  the  auditor's  office.  By  section 
89  of  said  act  it  Is  provided  that  the  board 
of  county  commissioners  shall,  unless  in 
cases  of  Indispensable  public  necessity,  to 
be  found  and  entered  of  record  as  a  part 
of  their  orders,  make  no  allowance  not 
Bpeclficnlly  required  by  law  to  any  county 
auditor,  etc.  It  is  further  enacted  by  sec- 
tion 7  of  the  act  of  February  28, 1883,  (Acts 
1883,  p.  48.)  supplemental  to  said  act  of 
March  31,1879,  and  to  all  acts  amendatory 
thereof,  that  it  shall  be  unlawful  for  any 
board  of  commissioners  to  allow  any 
county,  township,  or  other  public  officer 
any  sum  of  money  out  of  a  county  treas- 
ury, except  when  the  statutes  confer  the 
clear  and  unequivocal  authority  to  do  so. 
It  is  not  pretended  that  the  services  for 
which  the  appellant  claims  compensation 
were  rendered  under  a  con  tract  authorized 
by  law;  but  the  claimant  bases  his  de- 
mand upon  the  grounds  that  said  services 
were  requlreil  of  him  by  law,  and  that  the 
statute  authorizes  him  to  receive  compen- 
sation therefor,  fixes  the  amount  thereof, 
and  authorizes  the  board  of  commission- 
ers to  pay  for  such  services  out  of  the 
county  treasury.  The  appellant  has 
shown  a  statute  authorizing  him,  as  au- 
ditor of  the  county,  to  receive  a  fee  of  one 
cent  for  filing  each  paper  required  by  law 
to  be  filed.    Under  the  statute  to  which 

.  we  have  referred,  and  the  decisions  of  the 
supreme  court,  the  appellant  cannot  sus- 

*  tain  his  demand  for  compensation  from 
the  county  for  official  services  performed 
by  him,  without  belngable  toshowa  stat- 
ute conferring  clear  and  unequivocal  au- 
thority upon  the  board  of  county  commis- 
sioners to  make  an  allowance  to  him  for 
such  services  out  of  the  county  treasury. 
Noble  V.  Board,  101  Ind.  127;  State  v. 
Roach,  123  Ind.  167,  24  N.  E.  Hep.  106; 
Wood  V.  Board,  12a  Ind.  270.  25  N.  E.  Kep. 
188.  Section  23  of  said  act  of  1879,  upon 
which  oppellant  relics,  provides  for  addi- 
tional compensation  to  the  auditor  by 
way  of  fees,  which  he  is  permitted  to 
■'charge  to  the  persons  for  whom  such 
services  are  rendered. "  Under  this  bead  he 
is  to  receive  one  cent  for  filing  each  paper 
required  by  law  to  be  filed.  The  claim  em- 
braced a  great  variety  of  items.  We  can- 
not say  that  the  statute  confers  clear  and 
onequivocal  authority  upon  the  board  of 
county  commissioners  to  allow  the  auditor 
any  sum  of  money  out  of  the  county  treas- 
ury as  special  compensation  for  the  tiling 
of  papers  of  any  kind.  For  this  reason  wo 
deem  It  unnecessary  to  describe  the  many 
kinds  of  papers  for  the  filing  of  which  the 


appellant  claimed  compensation.  If  a 
paper  filed  by  the  auditor  be  one  in  the 
filing  of  which  the  county  is  directly  Inter- 
ested, rather  than  any  natural  person, 
or  If,  under  the  circumstances  of  the  par- 
ticular case,  the  collection  of  a  fee  from 
any  natural  person  tor  the  filing  is  im- 
practicable or  unauthorized,  the  compen- 
sation of  thp  auditor  forsuch  service  must 
be  regarded  as  covered  by  bis  salary.  The 
judgment  Is  affirmed,  with  costs. 


a  Ind.  App.  »t) 
FL.OWBRS  ▼.  McCamn. 

(Appellale  Court  of  Indiana.  May  18, 189L) 
Rfsvnw  ON  Appxai. 
The  finding  of  the  Jury  will  not  be  dis- 
turbed on  the  weight  of  the  evidence.  It  is  the 
ezclUBive  province  of  the  trial  oourt  to  weieh 
the  evidence  and  judge  of  the  crediUlltj  of  w* 
witnesses. 

Appeal  from  circuit  court,  Allen  coan- 
ty; Edwabd  O'Boubkk,  Judge. 

Cbas.  W.  KUbne,  for  appellant.  Colerlek 
&  Oppenbeim,  tor  appellee. 

New,  J.  The  complaint  In  this  case  is 
by  the  appellee  to  recover  for  the  value  of 
loes  and  lumber  hauled  by  bim  for  the  ap- 
pellant under  a  written  contract.  After 
the  overruling  of  a  demurrer  to  the  com- 
plaint and  exception,  the  appellant  an- 
swered In  five  paragraphs,  to-wit :  A  gen- 
eral denial,  payment,  settlement,  counter- 
claim, and  set-off.  The  paragraph,  howev- 
er, which  is  denominated  a  "set-off"  is  of 
the  nature  of  counter-claim.  A  reply  In 
general  denial  was  filed  to  the  answer. 
Upon  the  issues  thus  formed  the  cause  was 
tried  by  a  jury,  and  a  verdict  returned  In  fa- 
vor of  the  appellee  for  $245.  A  motion  for 
a  new  trial'  was  made  by  the  appellant, 
overruled,  and  exceptions  reserved.  Judg- 
ment was  then  rendered  by  the  court  for 
the  appellee  for  f  246.  The  errors  assigned 
by  the  appellant  are — i^/r^.tbat  the  court 
erred  in  overruling  the  demurrer  to  the 
complaint;  second,  that  the  court  erred  in 
overruling  themotlon  foranewtrlal.  The 
objection  made  to  the  complaint,  as  stat- 
ed In  the  brief  of  appellant's  counsel,  was 
that  no  copy  of  the  written  contract  was 
filed  with  the  complaint.  This  objection, 
since  the  filing  of  said  brief,  has  been 
waived  by  au  agreement  filed  in  this 
court  signed  by  counsel  for  the  parties. 
The  only  qu«>8tion  before  us  for  decision, 
therefore,  is  whether  the  court  erred  in 
overruling  the  appellant's  motion  for  a 
new  trlaT  Of  the  reasons  assigned  for  a 
new  trial,  the  only  one  discussed  in  the 
brief  of  appellant's  counsel  Is  that  the 
damages  assessed  by  the  jury  In  favor  of 
the  appellee  are  excessive.  We  have  ex- 
amined with  care  the  evidence,  and  think 
It  tends  to  support  the  finding  of  the  Jary. 
The  appellee  testified  that  he  hauled  123,- 
251  feet  of  oak  and  cotton-wood,  at  $3.50 
per  thousand  feet,  which  would  amount 
to  $427.87;  and  that  he  hauled  146,871  feet 
of  ash,  at  $4  per  thousand,  which  would 
amount  to  $587.88,  making  altogether  $1,- 
015.75.  The  appellee's  testimony  as  to  the 
amount  of  cash  paid  him  by  the  appellant 
i«    somewhat   confused   and    unsatistac- 
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tory.  The  appellant  swore  that  the  cash 
paid  by  biin  to  the  appellee  was  f  556,  and 
that  fau  liad  paid  Tiim  9100  In  cattle,  In  all 
$656.  The  appellee  testlfled  that  the  ap- 
pellant was  entitled  to  a  credit  nl  J80  for 
lumber  wblch  the  appellee  failed  to  haul. 
These  credits,  taken  from  $1,015.75,  leave  a 
remainder  ol  9^S-75  In  favor  of  the  appel- 
lee, which  la  more  than  the  amount  re- 
turned by  the  jury.  There  was  testimony 
which.  If  credited  by  the  jury,  would  have 
made  the  appellant's  credits  larger  than 
they  were  placed  at  by  the  appellee;  but 
It  was  the  exclusive  province  of  the  jury 
to  weigh  the  evidence  and  judge  of  the 
credibility  of  the  witnesaeB.  We  will  not 
undertake  to  weigh  the  evidence,  bat  will 
accept  that  which  the  trial  court  deemed 
credible  aud  satlBfactor}'.  This  rule 
has  been  firmly  settled  by  the  sapreme 
court  of  this  state.  Gathright  t.  Burke, 
101  Ind.  590,1  N.  E.Rep.  194;  Union  School 
Tp.  r.  First  Nat.  Bank.  102  Ind.  464,  2  N. 
E.  Rep.  194;  Stoft  v.  Herrell,  124  Ind.  478, 
24  N.  E.  Rep.  1090.  The  Judgment  is  af- 
firmed, with  costs. 


a  Ina.  A.  887)  

Johnson  et  al.  v. 


Tti^br  et  al. 


■  ^AppeUate  Court  of  Indiana.    May  18, 1891.) 

Plbadino  Sit-Oit— New  Tbial— Miscomduot  ov 
JvRos — Patmbnt. 

1.  A  plea  of  set-off  for  money  paid  out  at 
plaintiffs'  request,  which  does  not  allege  directly 
or  by  inference  tliat  the  demand  is  due  and  od- 
paidj  is  demurrable. 

2.  Where  a  Juror  states  on  liis  vol/r  dtre  that 
lie  bas  not  formed  or  expressed  any  opinion  on  the 
merits  of  the  cause,  when  in  fact  he  served  as 
juror  in  another  cause  in  wUch  the  same  issue 
was  involved,  such  misconduct  is  sulBcient  ground 
for  a  new  trial,  when  the  fact  of  such  ]uror  hav- 
ing served  in  the  other  cause  was  not  Imown  to 
the  defeated  party. 

S.  Payment  cannot  be  shown  under  a  general 
denial. 

Appeal  from  circuit  court,  Warren  coun- 
ty; J.  M.  B^BB,  Judge. 

J.  McUabe  &  Sou,  for  appellants.  J.  Vf. 
Sutton,  for  appellees. 

BoBiNBON,  J.  '  The  appellants  were  the 
plalntiCfs  below,  and  commenced  this  ac- 
tion against  the  appellee  Hiram  B.  Tyler 
on  aa  account  which  had  been  aRRigncd  to 
them  by  the  appellee  George  C.  Tyler,  who 
was  made  a  party  detendant  to  answer  as 
to  any  Interest  he  may  have  had  in  said 
account.  The  appellee  Hiram  B.  Tyler  an- 
swered in  two  paragraphs :  Flrat,  general 
denial;  secooc/,  set-off.  The  appellants  de- 
murred to  the  second  paragraph  of  appel- 
lee's answer,  which  was  overruled  and  ex- 
cepted to.  Appellants  then  replied  by  gen- 
eral denial.  The  cause  was  tried  by  a 
jury,  resulting  in  a  verdict  and  judgment 
for  the  appellee.  Appellants  made  amo- 
tion for  new  trial,  which  was  overruled 
and  excepted  to.  The  errors  assigned  call 
in  question  the  rulings  on  the  demurrer 
and  the  motion  for  new  trial. 

The  appellants  contend  that  the  court 
erred  lu  overruling  the  demurrer  to  second 
paragraph  of  the  appellee's  answer.  This 
answer  was  a  cross-action  in  the  nature 
of  a  set-off,  alleging  that  before  the  com- 
mencement of  this  suit,  and  before  the  as- 
eignment  ot  tbe  account  sued  on,  the  as- 


signor, George  C.  Tyler,  was  indebted  to 
^he  appellee  in  the  sum  of  S2,315.10,  paid 
out  for  the  use  and  benefit  ot  said  George 
C.  Tyler,  all  at  his  Bpeclal  instance  and  re- 
quest; a  bill  of  particulars  of  which  was 
filed  with  tbe  answer,  marked  "Exhibit 
A,"  and  made  part  thereof.  "Wherefore 
said  defendant  offers  to  set  off  said  sum 
herein,  and  for  proper  relief. "  These  were 
all  the  allegations  contained  therein. 
There  was  no  Allegation,  directly  or  indi- 
rectly, that  the  demand  set  up  was  due 
and  unpaid ;  and  there  was  no  averment 
therein  from  which  such  fact  could  be  in- 
ferred. As  has  frequently  been  held  by  the 
supreme  court,  a  set-off,  strictly  speaking, 
Is  not  a  defense  in  the  action  in  which  it  is 
filed,  but  Is  a  cross-action,  and  must  con- 
tain ail  the  substantial  averments  neces- 
sary to  make  a  {rood  complaint,  and  must 
as  to  Its  sufficiency  be  considered  in  tbe 
nature  of  u  complaint.  Tbe  set-off,  as  here 
pleaded,  was  Insotflcient,  and  was,  aa 
such,  materially  defective,  and  the  demur- 
rer to  it  ought  to  have  beeii  sustained. 
Goodman  v.  Gordon,  87  Ind.  12d;  Huston 
V.  Vail,  84  Ind.  262;  Kennedy  v.  Richard- 
son, 70  Ind.  524;  Boil  v.Sinims,  60  lud.  162; 
Curran  v.  Curran,  40  Ind.  473. 

Among  tbe  canses  assigned  in  the  mo- 
tion for  new  trial  was  tbe  following,  to- 
wit:  Misconduct  of  the  jury,  in  this: 
that  one  of  the  jurors,  Charles  Pitcher, 
served  as  a  juror  In  the  case  of  Hamilton 
V.  Tyler  et  al.,ln  which  the  same  issue  was 
tried  and  the  same  evidence  was  heard  as 
In  this  case;  but  notwithstanding  said 
juror  answered,  when  being  examined  as 
to  his  competency  as  a  juror,  that  he  had 
not  formed  or  expressed  any  opinion  on 
tbe  merits  of  this  case,  and  did  not  at  any 
time  during  tbe  progress  of  the  trial  an- 
nounce to  the  court  or  the  parties  that  he 
had  been  a  juror  in  said  former  trial,  said 
plaintiffs  and  their  counsel  were  wholly 
ignorant  of  the  fact  that  said  Pitcher  had 
been  a  juror  on  said  former  trial,  and  did 
not  learn  tbe  same  until  after  said  verdict 
was  returned,  which  is  shown  by  the  affi- 
davits filed,  marked  Exhibits  " A. "« B, " 
"C,"and"D.''  This  cause  ot  the  motion 
for  new  trial  Is  supported  by  the  affidavit 
of  Edwin  F.  McCabe,  attorney  for  the  ap- 
pellants, and  by  the  affidavits  of  George 
W.  Johnson,  Miles  Starry,  and  William  L. 
Hamilton,  the  appellants.  Mr.  McCabe 
States  in  bis  affidavit  that  he  was  the  sole 
counsel  in  said  cause;  that  J.  McCabe,  his 
partner,  who  appears  of  record  as  coun- 
sel, was  not  present  at  said  trial,  nor  at 
the  trial  hereinafter  mentioned;  that  on 
the  trial  of  the  above-named  causeCharlea 
Pitcher  was  called  to  sit  on  the  jury,  and, 
on  being  examined  as  to  his  competency 
as  a  juror  In  said  cause,  answered  that  be 
bad  not  formed  or  expresHed  any  opinion 
relating  to  the  merits  ol  said  cause,  and 
knew  nothing  about  the  case,  though  the 
nature  of  the  case  was  fully  stated  to  him 
at  the  time;  and  affiant  says  that  Charles 
Pitcher  had  been  a  juror  ou  the  trial  of  a 
cause  between  one  William  L.  Hamilton 
and  said  Hiram  Tyler,  wherein  tbe  main 
question  involved  was  whether  the  deed  of 
said  George  C.Tyler  and  wife  to  Hiram  Ty- 
ler was  intended  as  a  mortgage  and  uncon- 
ditional conveyance  of  the  lands  described 
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therein,  and  said  Pitcher  bad  furmed  and 
expi-euaed  bis  opinion  on  said  qnestlon, 
und  bad  lieard  all  the  evidence  on  said 
qneatlon  which  was  introduced  upon  the 
trial  ol  the  abuve^eutitled  ctiuse, — of  all  of 
'which  affiant  was  wholly  ignorant  and 
unaware  until  long  after  said  trial  was 
completed,  to-wit,  on  January  17, 1889. 
The  appellants  in  their  affidavits  corrobo- 
rate the  statements  in  the  affidavit  of  Mr. 
McCabe,  and  say  that  oti  the  trial  of  the 
cause  between  William  L.  Hamilton  and 
said  Hiram  Tyler,  in  March,  1888;  the 
issue  raised  and  tried  by  the  evidence  in 
said  causa  was  whether  or  not  the  deed 
from  Oeorge  C.  Tyler  and  wife  to  said 
Hiram  Tyler,  which  was  read  in  evidence 
in  this  cause,  was  a  mortga>;e  or  a  cun- 
veyance  absolutely  of  title,  and  that  the 
same  evidence  was  introduced  on  said  for- 
mer trial  relating  to  said  issue  as  was  in- 
troduced on  tbe  trial  of  this  cause;  and 
said  juror  answered,  on  being  examined 
as  to  bis  competency  in  this  cause,  that 
be  bad  not  formed  or  expressed  an  opinion 
relating  to  the  merits  of  said  cause;  when 
In  fact  said  juror  had  formed  and  ex- 
pressed an  opiniun  upon  said  issue  above 
named,— of  all  of  which  facts  tbe  affiants 
were  wholly  ignorant  before  and  during 
the  trial  of  this  cause,  and  did  not  learn 
said  facts  until  after  the  trial  of  this  cause, 
to-wlt,  on  January  17,  1889,  when  said 
facts  were  first  communicated  to  said  affi- 
ants ;  and  that  said  jumr  did  not,  during 
tbe  trial  of  saidcause,communicate  to  tbe 
court,  or  to  the  parties  to  said  cause, that 
be  had  been  such  juror  on  said  former 
trial  of  the  same  issue  as  was  tried  In  this 
cause.  There  were  no  counter-affidavits 
filed ;  therefore  tbe  statements  contained 
in  those  filed  are  not  denied  or  contested, 
but  stand  in  the  record  without  any  ex- 
planation whatever. 

It  appears  from  the  evidence  in  the  case 
that  tbe  question  whether  the  instrument 
purporting  upon  itsface  to  be  a  deed  from 
George  C.  Tyler  and  wile  to  Hiram  Tyler 
was  not  in  fact  a  mortgage,  and  so  In- 
tended when  executed,  was  a  material 
and  important  question  in  tbe  case.  It 
seems  that  this  was  one  of  the  main  facts, 
and  had  a  controlling  influence  in  the  dn> 
termination  of  the  issue  involved.  The 
affidavits  clearly  show  that  the  nature  of 
the  case  was  fully  stated  to  the  juror  at 
tbe  time;  that  be  bad  formed  and  ex- 
pressed an  opinion  upon  the  merits,  and 
had  served  before  a  jury  in  which  tbe  same 
issue  was  involved.  Yet  in  tbe  face  of 
thesefacts,  upon  the  vo/r<f/re examination 
he  answered  "tbat  he  had  not  formed  or 
expressed  any  opinion  relating  to  the 
merits  of  said  cause. "  These  tacts,  taken 
in  connection  with  the  other  unchallenged 
facts  contained  in  tbe  affidavits,  certainly 
do  nut  Impute  fault  or  negligence  to  tbe 
appellants  In  theexamlnation  of  this  juror 
as  to  bis  competency  to  servein  tbiscanse. 
In  the  examination  of  a  juror  upon  bis 
voir  dire,  if  tbe  general  question  asked 
fairly  arouses  his  attention  ana  directs  it 
to  tbe  information  desired,  it  is  enough, 
without  specific  questionscovering minute 
phases  of  the  subject,  and  it  is  the  duty  of 
the  juror  to  make  full  and  truthful  an- 
Bweni,  neither  falsely  stating  any  fact  nor 


concealing  any  material  matter  within 
the  general  scope  of  the  question;  and 
any  violation  of  this  rale  is  such  miscon- 
duct as  is  prejudicial  to  the  party.  Tbe 
right  of  the  party  was  to  know  wiiether 
tbe  juror  had  formed  or  expressed  an  opin- 
ion relating  to  the  merits  of  tbe  case,  and 
this  opinion  need  not  extend  to  all  of  the 
issues  iu  the  case,  but  to  any  one  or  all  of 
such  issues.  Theexamlnation  of  this  juror 
as  to  his  competency  was  broad  enough 
to  direct  his  attention  to  the  Informatioa 
desired.  It  was  bis  duty  to  have  made 
truthful  answers  to  tbe  questions  pro- 
pounded, and  to  make  no  concealment,  as 
the  affidavits  plainly  make  it  appear  was 
done.  The  right  of  trial  by  jury  guaran- 
ties to  litigants,  in  the  selection  of  jurors, 
that  they  shall  be  impartial  and  disinter- 
ested men,  without  prejudice,  bias,  or  in- 
terest in  the  case;  and  to  this  end  a  juror 
must  not  have  formed  or  expressed  an 
opinion  relating  to  the  merits  of  thecause; 
and  when  such  facts  appear,  these  carefnl 
provisions  of  the  law  for  securing  a  fair 
and  impartial  trial  by  jury  treat  such  facts 
as  misconduct  tor  which  theverdictshouid 
be  set  aside  and  a  newtrial  granted.  To 
adopt  any  other  rule,  especially  when  it 
plainly  appears  that  the  party  complain- 
ing had  been  misled  by  the  answers  of  the 
juror,  and  was  not  chargeable  with  fault 
or  negligence,  would  be  to  make  a  trial  by 
jury  a  mere  farce,  and  not  dependent  upon 
the  merits  of  the  case,  but  upon  the  bias, 
prejudice,  or  Interest  of  the  jury:  but  this 
principle  is  so  plain  and  well  established, 
and  tbe  authorities  are  so  abundant,  it  is 
useless  to  further  discuss  the  question,  but 
only  to  cite  the  following  cases,  with  the 
many  authorities  they  refer  to:  Pearcy 
V.  Insurance  Co.,  Ill  Ind.  69, 12  N.  E.  Rep. 
98;  Rice  v.  State,  16  Ind.  398;  Block  v. 
State,  100  Ind.  367;  Lampbier  v.  State,  70 
Ind.  317;  Hudspeth  v.Herston,  64  Ind.  183. 
The  appellants  contend  tbat  the  trial 
court  erred  in  admitting  in  evidence  on 
the  trial  of  the  cause  tbe  amount  paid  by 
the  appellee  on  a  judgment  of  William  L. 
Johnson  against  himself,  for  principal, 
costs,  and  for  attorney's  fees  in  an  unsuc- 
cessful defense  of  tbat  suit,  and  for  costs 
and  attorney's  fees  paid  by  appellee  in  a 
certain  replevin  suit  Instituted  by  him 
against  the  sheriff  on  corn  raised  on  the 
land  in  controversy.  Appellee  insists  that 
under  the  general  denial  "it  was  com- 
petent to  introduce  evi(lence  of  any  char- 
acter that  would  tend  in  any  way  to  de- 
feat the  appellants'  claim."  While  that, 
as  an  abstract  proposition,  may  be  true, 
there  Is  no  rule  of  practice  permitting  evi- 
dence under  the  general  denial  that  should 
be  pleaded  in  payment  or  set-off.  There 
was  no  answer  of  payment  In  the  case, 
and  the  items  that  were  proved  by  this 
evidence  were  not  contained  in  the  set-off. 
There  was  no  answer  in  tbe  case  under 
which  this  evidence  was  admissible.  The 
burden  was  upon  tbe  appellee  as  to  these 
items,  and  he  could  not,  without  special 
answer,  be  permitted  to  prove  them  upon 
the  trial.  For  these  reasons  this  case 
should  be  reversed,  and  is  therefore  re- 
versed, with  Instructions  to  grant  a  new 
trial,  and  to  proceed  In  accordance  with 
this  opinion,  at  costs  of  appellees. 
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Conner  r.  Neff.* 

{APPMate  Court  of  IndUma.  May  18,  189L) 
Rbttvai.  of  Jodombht— Vbhub. 
A  proceeding  to  have  ezecntion  Issued  on 
a  tndgment  after  the  lapse  ot  more  than  10  years, 
bMng  in  the  nature  of  a  soire  facia*  torevWe  the 
Jndgrment,  should  be  had  in  the  court  in  which 
the  indgment  was  rendered,  regardless  of  the 
residence  of  the  judgment  debtors. 

Appeal  from  rircnit  court,  Miami  couo- 
tj;  J.  fi.  Conner,  Judi^. 

John  Mltcbell,  Walker  A  MeCUotki  and 
J.  Conner,  lor  appellant.  <S.  D.  Carpenter, 
tor  appellee. 

Rbinrard,  J.  Tills  was  a  proceedlnfr  in 
the  court  below  to  have  execution  issued 
upon  a  judgment  after  the  lapse  of  more 
than  10  years.  Rev.  St.  1881.  §  675.  Two 
of  the  defendants  were  defaulted.  The 
appellant,  who  was  the  third,  filed  a  plea 
to  the  juriBdiction,  averring  that  at  the 
time  of  the  commencement  ot  the  proceed- 
ing neither  of  said  defendants  was  a  resi- 
dent of  Miami  county,  but  that  each  ot 
said  defendants  was  then,  and  still  is,  a 
resident  of  some  county  in  Indiana  other 
than  the  county  of  Miami.  To  this  plea 
the  appellee  demurred,  and  the  sustaining 
of  the  demurrer  by  the  court  is  the  only 
error  assigned.  The  question  thus  pre- 
sented is  whether.  In  a  proceeding  of  the 
nature  of  this,  as  in  ordinary  civil  ac- 
tions, at  least  one  of  the  defendants  is  re- 
quired to  be  a  resident  of  the  county  in 
which  the  action  is  commenced,  in  order 
to  confer  Jurisdiction  upon  the  court  of 
the  persons  ot  the  defendants,  or  whether 
tbo  proceeding  should  be  instituted  In  the 
court  where  the  judKment  was  rendered. 
The  proceeding  is  in  the  nature  of  a 
aclre  factas  to  revlTe  a  judgment.  Such 
a  writ,  at  common  law.  Issued  only  out 
ot  the  court  where  the  record  was.  The 
statute  has  not  changed  the  rule.  While 
the  proceeding  is,  for  some  purposes,  re- 
garded as  an  action,  it  Is  not  considered 
as  a  new  suit,  but  the  continuation  of  an 
old  one.  Freem.  Judgra.  §§  443-444.  The 
application  must  be  made  in  the  court 
where  the  judgment  was  rendered,  regard- 
less of  the  place  of  residence  of  the  judg- 
ment defendants.  Thompson  y.  Farlcer, 
8S  Ind.  96.  The  court,  therefore,  properly 
Boatained  the  demurrer  to  the  plea.  Judg- 
ment affirmed,  with  costs. 
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Kash 


V.  HUNCHEON. 


(.^ppellote  Court  p/  IndUana.  May  14, 189L) 

LiHsiORO  UKD  TsKAirr— CoHSTRVcnoa  or  Lkisb 
— Bpfbot  or  Dbhubbsr. 

1.  A  lessor  of  land  agreed  to  buy  a  house,  to 
be  erected  thereon  by  the  lessee,  at  the  ezpira- 
tioB  of  the  five-years  lease,  provided  the  lease 
was  not  then  renewed.  Before  the  expiration 
thereof  he  signed  an  agreement  whereby  it  was 
continued,  "with  all  its  conditions  unchanged 
and  unimpaired, "  for  a  year.  Held,  that  the  les- 
see, by  accepting  such  agreement  and  remaining 
a  year,  abandoned  her  right  to  exact  payment  for 
ttie  house. 

2.  A  demurrer  admits  only  such  all^atlons 
•s  are  properly  and  sulflciently  pleaded,  and  not 
irrelevant  matters. 

Appeal    from    circuit  court,  La   Forte 
county;  D.  Noyeb,  Judge. 
'Rehearlns  denied. 


Action  by  Mary  Kasb  agatnat  Patrick 
Huncheon  for  the  value  ot  a  house.  A  de- 
murrer was  sustained  by  the  circuit  court. 
Plaintiff  appeals. 

Weir  A  Htgfflns,  for  appellant.  J.  H. 
Bradley,  tor  appellee. 

RoBiXBON,  J.  The  appellant  was  the 
plaintiff  in  the  circuit  court.  The  com- 
plaint against  the  appellee  is  in  three  par- 
agraphs. The  first  paragraph  alleges 
that  on  the  18th  of  February,  1881,  plain- 
tiff entered  into  a  contract  In  writing 
with  the  defendant,  which  is  filed  with 
and  made  a  part  of  the  complaint,  where- 
by plaintiff  leased  of  defendant  two  and 
one-half  acres  of  land,  therein  described, 
for  the  period  of  five  years  from  April  1, 
1881;  the  plaintiff  agreeing  therein  to  build 
upon  said  tract  of  land  a  bouse,  and  tu 
Inclose  the  same  with  a  fence;  the  defend- 
ant agreeing  and  obligating  himself  to 
purchase  said  house  at  the  end  of  the  five 
years  at  Its  fair  value,  provided  said  lease 
should  not  then  be  renewed.  That  in  pur- 
suance of  said  contract  plaintiff  did  so  in- 
close said  premises,  and  erected  on  said 
land  a  good,  substantial  dwelling-house, 
and  in  all  things  else  plaintiff  fully  com- 
plied with  her  said  contract  and  agree- 
ment. That  at  the  end  of  the  five  years, 
to-wlt,  on  the  16th  day  of  March,  1886,  the 
defendant  declined  and  refused  to  renew 
said  lease  by  an  agreement  in  writing,  a 
copy  of  which  is  tiled  with  and  made  a 
part  of  the  complaint,  by  which  the  de- 
fendant then  extended  said  lease  and  con- 
tract for  one  year,  with  all  of  the  condi- 
tions unchanged,  and  until  the  1st  day  of 
April,  1887.  The  contract  was  not  again 
renewed,  and  the  plaintiff  tendered  to  the 
said  defendant  the  possession  of  said 
premises,  with  the  house  thereon,  under 
the  said  contract,  and  demanded  pay- 
ment for  the  house,  as  in  said  contract 
agreed,  which  the  defendant  then  and 
there  refused,  and  still  fails  and  refuses, 
to  pay,  for  that  plaintiff,  on  and  after  the 
let  day  ot  April,  1887,  surrendered  up  the 
possession  ot  said  house,  and  left  the 
same.  That  said  house  was  of  the  value 
of    fSOO.      Wherefore   plaintiff    demands 

judgment  for  f .    The  exhibits  are  as 

follows:  "La  Crosse,  Ind.,  Feb.  18,1881. 
This  instrument  wltnessetb  that  P. 
Huncheon  has  leased  to  Mary  Kash,  for 
five  years  commencing  on  the  Ist  day  of 
April,  1881,  and  ending  April  1, 1886,  two 
and  one-half  acres  of  land,  being  the 
south-west  corner  of  the  south-east  quar- 
ter of  the  south-west  quarter  of  section 
twenty-five,  township  tbirty-threj,  in  La 
Porte  county,  on  the  tollowlng  condi- 
tions: The  said  Mary  Kash  to  build  a 
house  and  inclose  with  a  fence  the  land 
described,  and  cultivate  the  same,  but 
none  of  the  trees  now  growing  on  the 
land  to  be  destroyed  or  injured.  If  at  the 
expiration  ot  five  years  the  lease  shall  not 
be  renewed,  P.  Huncheon  shall  pay  the 
suid  Mary  Kash  a  fair  valuation  for  the 
bouse,  lees  seventy-five  dollars  for  the  use 
of  the  described  land ;  and  no  charge  shall 
be  made  by  the  said  Mary  Kash  or  her 
agent  for  any  improvement  other  than 
the  dwelling-house;  and  on  payment  of 
the  same  peaceable  possession  snail  be 
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given  to  P.  Huncbeon,  ur  his  agent;  and 
It  iti  furtlipr  agreed  tbat  no  Intuxlcatiug 
liquor  Bhall  be  sold  on  the  land  described, 
nor  shall  the  house  be  used  for  prostitutes 
to  ply  their  vocation  in,  cfn  penalty  of 
fortciting  this  lease.  Witness  my  hand 
and  seal  this  18th  day  of  February,  1881. 
P. IIUNCHEON.  [Seal.]"  "Memorandum of 
agreement :  La  Crosse,  Ind.,  March  16th, 
1886.  The  lease  given  by  tbe  undersigned 
to  Miss  Mary  Kash  is  hereby  continued, 
with  all  Its  conditions  unchanged  and  un- 
impaired, until  April  1st,  1887.  Patrick 
HUNCHEON. "  Tbe  second  and  third  para- 
graphs dn  not  materially  Uiffer  in  the  aver- 
ments, and  contain  what  is  alleged  in  tbe 
first  paragraph,  with  the  following  addi- 
tional averment,  to-wit:  "Plaintiff  fur- 
ther says  that  prior  to  tbe  expiration  of 
said  lease,  to-wit,  March,  A.  D.  1886,  she 
and  tbe  plaintiff  made  and  entered  Into 
another  agreement  and  contract,  which 
agreement  tbe  defendant  attempted  to 
put  in  wrltug,  and  signed  the  same, 
whereby  it  was  agreed  tbat  the  said  for- 
mer lease  should  not  be  renewea  at  tbe 
end  of  said  five  years,  nor  should  any  of 
tbe  rights  of  the  plaintiff  be  altered, 
changred,  or  in  any  wise  impaired,  bnt 
tbat  tbe  whole  of  said  contract  as  bllber- 
to  existing  should  continue  and  remain  in 
foil  force  and  effect  until  tbe  let  day  of 
April,  1887.  As  well  the  lease  of  said  land 
as  tbe  said  agreement  to  pay  for  said 
bouse  was  by  said  second  contract  to  be 
continued  and  extended  until  the  said  lat- 
ter mentioned  date.  Tbat  said  second 
contract  was  made  by  her,  and  at  tbe  re- 
quest of  and  tor  tbe  accommodation  of 
the  said  defendant,  because  defendant 
said  tbat  he  could  not  then  spare tbemun- 
ey  to  pay  for  the  said  building,  and  that 
some  lime  during  the  snid  period  for 
which  said  contract  was  to  be  so  extend- 
ed be  would  pay  for  said  building  accord- 
ing to  bis  original  contract.  Tbat  in  pur- 
suance of  said  agreement  the  defendant 
wrote  out  and  gave  to  this  plaintiff  tbe 
said  writing,  signed  by  blm,  a  copy  of 
which  is  also  Hied  herewith,  and  hereby 
made  a  part  of  this  complaint;  and  that 
she  accepted  tbe  said  writing  and  agree- 
ment, and  the  same  was  delivered  to  her 
with  the  distinct  understanding  by  her 
and  by  tbe  defendant  that  said  continua- 
tion and  extension  of  time  was  not  to  be 
considered  in  the  light  of  a  new  lease  of 
said  premises,  nor  to  work  a  forfeiture  or 
release  of  any  of  ber  rights  in  the  prem- 
ises, nor  to  work  any  change  in  said  con- 
tract, but  that  all  her  rights  as  secured  to 
her  by  and  under  the  original  contract 
should  be  and  remain  exactly  as  they 
stood  at  itie  time  of  the  execution  of  said 
contract,  saving  only  the  extension  of 
time  for  the  payment  of  the  value  of  said 
building  and  tbe  right  of  the  plaintiff  to 
recover  therefor.  That  said  second  con- 
tract was  made 'at  the  request  of  and  for 
the  benefit  of  said  defendant.  Plaintiff 
further  avers  that  at  all  times  during  tbe 
continuance  of  said  contracts  she  has  ful- 
ly done  and  performed  all  the  things  in 
said  contracts  stipulated  to  be  performed 
by  her,  and  that  at  the  expiration  of  the 
time  she  asked  and  demanded  of  said  de- 
fendant tbe  i>ayment  and  value  of  said 


building,  and  tendered  to  him  tbe  posses- 
sion thereof;  that  the  defendant  fails  and 
refuses  to  pay  for  the  said  building,  or 
any  part  thereof;  and  tbat  he  ban  taken 
possession  thereof,  anu  now  holds  the 
same,"  etc.  A  demurrer  was  sustained 
to  each  paragraph  of  the  complaint  on 
the  ground  thai  neither  of  said  para- 
graphs stated  facts  sufficient  toconstitute 
a  cause  of  action.  The  appellant  con- 
tends tbat  the  circuit  court  erred  in  this 
ruling,  and  for  this  error  tbat  the  cause 
should  be  reversed. 

Before  proceeding  to  tbe  consideration 
of  the  questions  discussed  in  argument 
as  to  the  ruling  upon  the  demurrer,  it  is 
proper  to  say,  in  answer  to  a  statement 
of  the  counsel  for  the  appellant  "that  the 
demurrer  admits  the  allegations  In  tlie 
complaint,  "the  appellee  mistakes  tbe  rule. 
A  demurrer  does  not  admit  all  the  allega- 
tions in  the  pleading.  It  admits  only 
such  as  are  properly  and  sufficiently 
pleaded.  It  does  not  admit  irrelevant 
matter,  but  only  such  allegations  as  are 
relevant  to  and  fairly  connected  with 
the  frravamen  of  the  action.  When  a 
complaint  is  founded  upon  a  contract  in 
writing,  incorrect  and  Irrelevant  aver- 
ments in  relation  thereto,  and  Incorrect 
constructions  of  such  contract,  are  not 
admitted  by  the  demurrer.  The  first 
paragraph  of  the  complaint  Is  not  open  to 
the  objection  stated,  and  pleads  all  mat- 
ters that  are  relevant  to  and  connected 
with  the  contract  sued  on  as  fully,  per- 
haps, as  tbe  same  could  be  pleaded  within 
the  rule  of  good  pleading,  but  all  of  the 
allegations  contained  in  the  second  and 
third  paragraphs  of  the  complaint  which 
are  a  departure  from  and  outside  of  the 
allegations  in  the  first  pargraph  are  not 
well  pleaded,  are  irrelevant,  and  not  fair- 
ly connected  with  the  gravamen  of  the  ac- 
tion. They  are  lncorr«>ct  averments  in  re- 
lation thereto,  and  incorrect  construc- 
tions of  the  same  not  admitted  by  the  de- 
murrer, and  in  considering  the  demurrer 
must  be  regarded  as  being  eliminated 
from  tbe  complaint.  The  gravamen  of  this 
action — the  only  foundation  upon  which 
it  cnn  stand— is  the  written  instrument 
sued  on.  It  is, clear  that  the  construction 
given  to  tlie  condition  stated  in  the  orig- 
inal contract,  that  "if,  at  the  expiration 
of  five  years,  the  lease  shall  not  be  re- 
newed, P.  Huncbeon  shall  pay  the  said 
Mary  Kash  a  fair  valuation  (or  tbe  bouse, 
less  seventy-five  dollars  for  the  use  of  the 
described  land,"  in  connection  with  tbe 
writing  of  date  March  16, 1886,  in  these 
words,  and  signed  "Patrick  Huncbeon:" 
"Tbe  lease  given  by  the  undersigned  to  Miss 
Mary  Kash  is  hereby  continued,  with  all 
its  conditions  unchanged  and  unimpaired, 
until  April  Ist,  1887,  "—must  determine  the 
qucHtlon  as  to  whether  the  trial  court 
ruled  correctly  in  sustaining  the  demurrer 
to  each  paragraph  in  the  complaint.  We 
must  treat  tbe  two  writings  as  referring 
to  the  same  subject.  Tbe  fact  cannot  be 
controverted.  In  fact,  such  Is  conclusively 
the  effect  of  the  last  writing,  that  before 
the  end  of  the  term  of  five  years  under  the 
original  agreement  a  new  agreement  was 
entered  into.  Wliat  reasons  caused  the 
execution  of  the  new  agreement,  or  what 
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was  written  or  aald  about  It,  as  we  have 
•aid,  were  irrelevant  and  immaterial 
averments  In  the  complaint,  and  having 
no  bearing  upon  the  written  contract, 
which  is  the  foundation  of  the  action. 
That  mnst  epealc  for  itself.  At  the  expira- 
tion of  the  lease,  if  there  was  no  renewal, 
the  liability  of  appellee  to  pay  a  fair  valua- 
tion of  the  hoaae  erected  thereon  by  appel- 
lant, less  $75  for  the  use  of  the  land,  be- 
came certain  and  complete;  but,  if  re- 
newed, it  seems  that  such  liability  would 
not  follow  with  the  renewal.  It  jnay  be 
true  that  the  appellant  could  have  insist- 
ed upon  a  renewal  for  the  same  term  con- 
tained In  the  original  lease;  but  appellant 
chose  to  accept  of  a  renewal  ending  April 
1,  1887.  It  would  have  been  clearly  an 
abandonment  of  the  appellant's  right  to 
recover  for  the  building  had  sbe  insisted 
upon  and  accepted  a  renewal  tor  another 
term  of  five  years,  and,  having  accepted 
of  a  renewal  for  the  term  ending  April  1. 
1887,  satisfled  the  covenant  to  renew  by 
the  conseot  of  the  appellant,  and  such  re- 
newal, until  April  1,  18S7,  was  clearly  an 
abandonment  of  the  right  to  claim  com- 
pensation for  the  house  built  on  the  lands. 
Although  the  instrument  of  renewal  con- 
tained the  words  "hereby  continued, 
with  all  conditions  unchanged  and  unim- 
paired, until  April  1,1887, "the  construc- 
tion of  this  condition  is  that  the  essential 
elements  of  the  lease  continued  "  unchanged 
and  unlmpali-ed ;"  not  that  the  accidental 
parts  which  are  not  necessary  to  the  lease 
are  continued  "unchanged  and  unim- 
paired." If  these  words  refer  to  the  cov- 
enants upon  the  part  of  the  lessor,  then  al- 
so must  they  refer  to  the  conditions  to  be 
performed  by  the  lessee.  As  a  result  of  the 
coiiclusions  stated  we  think  the  lease 
gave  the  appellant  the  right  to  Insist  up- 
on a  renewal  for  five  years.  Appellant 
could  also  accept  a  new  lease  for  a  shorter 
period,  and,  having  done  so,  cannot  now 
recover  for  a  breach  of  contract  volunta- 
rily abandoned  by  reason  of  the  accept- 
ance of  the  new  lease  until  April  1, 1887. 
Tayl.  Landl.  &  Ten.  §§  833-836.  Riitgars  v. 
Hnnter,  6  Johns.  Ch.  215:  Willis  v.  Astor, 
4  Edw.  Ch.  694.  The  court  ruled  correctly 
In  Bustainiug  the  demurrer  to  each  para- 
graph of  the  complaint.  The  Judgment  la 
affirmed,  at  the  cost  of  the  appellant. 


(1  ind.  App.  an) 

Sbiobl  ▼. 


Mbtzobr  et  at. 


{AppeOate  Court  cf  l-ndltma.    May  14, 1891. ) 
Amui,  Ansa  Honkt  Recbivid  on  Judomknt— 

DlSMISSA^L. 

Under  Rev.  St  Ind.  1881,  {  682,  providing 
(hat  a  party  obtaining  Judgment  shall  not  take 
an  appeal  after  receiving  any  money  paid  there- 
on, an  iu>peal  taken  by  a  judgment  creditor  a 
month  after  his  attorney  has  received  a  portion 
of  the  Judgment  will  be  dismissed. 

Appeal  from  circuit  court,  Warrick  conn- 
ty;  G.  L.  Beinhahu,  Judge. 

Action  by  Frederick  iSeigel,  administra- 
tor, against  Frank  Metsger,  Jr.,  and  oth- 
ers.   Plaintiff  appeals. 

E.  Gougb,  for  appellant.  HatSeld  <ft 
Bemenwajr,  tor  appellees. 

New,  J.  On  the  22d  day  of  March,  1890, 
the  appellant  obtained  judgment  in  the 
Warrick  clrcalt  court  against  the  appel- 


lees for  $403.62.  From  that  Judgment  an 
appeal  was  taken  to  the  supreme  court  by 
the  appellant  on  the  14th  day  of  May, 
1890.  On  the  24th  day  of  March,  1890,  the 
appellees  paid  on  said  Judgment  to  the 
clerk  of  said  circuit  court  $200,  which  sum 
was  received  from  said  clerk  and  receipt- 
ed for  April  11, 1890,  by  Edward  Gough,  the 
attorney  of  the  appellant  in  said  cause. 
On  the  22d  day  of  August,  1890,  the  appel- 
lees paid  the  residue  of  said  judgment  to 
said  clerk,  which  sura  was  received  from 
said  clerk  and  receipted  for  by  said  Ed. 
ward  6'>ugh  on  the  8th  day  of  October, 
1890,  as  the  attorney  of  the  appellant. 
The  appellees  now  move  to  dlenilsa  the 
appeal  under  the  provisions  of  section  632, 
Rev.  St.  1881.  This  section  provides  that 
a  party  obtaining  Judgment  shall  not  take 
an  appeal  after  receiving  any  money  i)aid 
or  collected  thereon.  Two  huodred  dol- 
lars was  paid  to  the  clerk  on  the  Judgment 
before  the  appeal  was  taken,  and  was  re- 
ceived on  the  same  day  by  the  appellant's 
attorney.  The  motion  to  dismiss  the  ap- 
peal Is  well  taken.  McCracken  v.  Cabel, 
120  Ind.  260,  22  N.  E.  Rep.  136;  Mounett  v. 
Hemphill,  110  Ind.  299. 11  N.  £.  Rep.  230; 
Patterson  v.  Rowley,  65  Ind.  108.  The  ap. 
peal  is  dismissed,  with  costs. 

Rbinhabd,  J.,  took  no  part  in  this  de- 
daion. 

— — —  a  Ina.  App.  JTJ) 

McCoT  ▼.  Oldbam. 
{AppMate  Cmat  C(f  Indiana,    Hay  14, 1891.  > 

AOTION  IY>B   RSNT— FLEASINO — BiLL  OW  VARtiaO- 

LABS— Right  to  Jdbt  Tbui^-Rbcocpiibmt. 

1.  A  count  In  a  declaration  for  money  had 
and  received  is  not  demurrable  forwaut  of  a  bill 
of  particulars,  but  the  remedy  under  the  Indiana 
practice  is  a  motion  to  make  more  definite  and 
certain. 

2.  A  count  for  tent  due  is  not  demurrable  for 
want  of  a  bill  of  particnlars  where  it  states  the 
amount  and  the  date  It  became  due,  and  partloa- 
larly  describes  the  land  out  of  which  it  accrued. 

8.  Since  Code  Ind.  t  251,  requires  all  suita  to 
be  brought  in  the  name  of  the  real  party  in  in- 
terest, whether  his  title  be  legal  or  equitable, 
the  right  of  the  assignee  of  a  chose  in  action  to 
sue  thereon  does  not  depend  on  principles  of 
equity  Jurispmdence,  but  on  the  ezi>ress  terms 
of  the  statute ;  and  henoe,  in  an  action  for  rent 
accruing,  which  has  been  assigned  to  plaintUt,  it 
is  not  error  to  grant  a  trial  by  Jury. 

4.  Where  the  lessor  agreed  to  elear  a  portion 
of  the  land  and  render  it  fit  for  caltivation,  but 
fails  to  do  so,  the  lessee  is  not  bound  to  c'oar  it, 
and  then  look  to  the  lessor  to  be  reimbursed  tat 
its  cost,  but  he  may  recoup  the  diSerence  be- 
tween the  rental  value  olearBd  and  uncleared. 

Appeal  from  circuit  court,  Spencer  coun- 
ty; Gko.  L.  Rkinhard,  Judge. 

iS'n'ao  <£  Laird,  tor  appellant.  HatOeld 
A  liemeawajr,  tor  appellee. 

Ckumpaoker, J.  William  Bratcherleased 
to  Christopher  C.  McCoy  a  tract  of  land 
containing  30  acres,  in  Spencer  county,  tor 
the  term  of  three  years  from  the  Ist  day 
of  January,  1S86,  at  and  for  a  rental  ot 
$150  per  year.  At  the  time  the  contract 
was  made,  about  10  acres  of  the  leased 
premises  were  covered  with  logs,  brush, 
and  grubs,  and  was  unfit  for  cuitlTation; 
and  the  lessor  agreed,  as  part  of  the  con- 
tract, to  grub,  clear,  and  subdue  that  por- 
tion of  the  land,  so  It  would  he  fit  for  the 
plow,  by  the  Ist  ol  March,  1886.    He  tailed 
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to  plve  poBflesBlon  nnder  the  contract,  and 
McCoy  sued  lilm  theretor,  and  obtained  a 
Judgment  for  poRseHslon  in  the  Spencer 
circuit  court  on  the  2Sth  day  of  April,  1886. 
and  for  costs;  and  within  a  few  days  after 
the  judgment  was  obtained  the  lessor  sur- 
rendci-ed  the  premises  to  McCoy,  who  held 
and  occupied  them  antU  January  1, 1889, 
under  the  lease.  Bratcher  failed  to  grub 
and  clear  that  portion  of  the  land  which 
was  unsubdued  and  unfit  for  cultivation, 
and  it  remained  in  tliatconditlon  until  the 
expiration  of  the  lease.  In  the  Judgment 
for  the  possession  of  the  premiaes  the  find- 
ing of  the  court  recites  the  terms  and  con- 
ditions of  the  lease,  although  no  special 
finding  was  requested.  Bratcher  subse- 
quently assigned,  in  writing,  the  rent  ac- 
crued and  to  accrue  under  the  lease  to  Old- 
ham, and  the  assignment  was  indorsed 
apoD  the  margin  of  the  record  of  the  judg- 
ment for  possession.  This  action  was 
brought  by  Oldham,  as  assignee,  to  recov- 
er the  rents  due  under  the  lease.  The  com- 
plaint is  In  four  paragraphs.  The  first  is 
the  common  count  for  money  had  and  re- 
ceived by  McCoy  for  the  upe  of  Oldham. 
Thesecond  Is  for  rent  due  the  plaintiff  from 
the  defendant  for  the  oso  and  occupation 
of  the  leased  premises,  particularly  describ- 
ing them,  to  the  amount  of  $000,  which 
wtis  due  and  wholly  unpaid.  In  the  third 
paragraph  It  is  alleged  that  Bratcher 
demised  a  certain  described  tract  of  land 
to  the  defendant  for  a  term  of  three  years 
at  a  rental  of  $150  a  year,  and  that  be 
afterwards  sold  and  assigned  by  a  writ- 
ten instrument  all  the  rent  accrued  and  to 
accrue  to  the  plaintiff;  that  the  same, 
amounting  to  $300,  was  due  and  wholly 
unpaid.  The  fourth  paragraph  recites  the 
contract  and  subsequent  suit  and  judg- 
ment for  possession  under  the  lease,  and 
the  finding  of  the  terms  of  the  ieaqe  In  the 
record,  and  the  assignment  of  the  lease 
and  rents  accruing  thereunder  to  the 
plaintiff  upon  the  judgment  docket,  and 
that  the  rent  for  the  whole  time  was  due 
and  unpaid.  A  separate  demurrer  was 
filed  to  each  paragraph  of  complaint,  and 
overruled.  An  answer  was  then  filed, 
consisting  of  four  paragraphs.  The  first 
was  the  general  denial.  The  second  waa 
a  set-off.  The  third  was  in  the  nature  of 
a  counter-claim,  alleging  the  covenant  up- 
on the  part  of  the  lessor  to  grub  and  clear 
the  unsubdued  portion  of  the  land,  his  fail- 
ure so  to  do,  and  damages  to  the  amount 
of  several  hundred  dollars,  which  was 
asked  to  be  recouped  against  the  claim  for 
rent.  This  paragraph  further  alleges  that 
Bratcher  failed  to  put  the  defendant  in 
possession  of  the  premises  under  the  lease, 
but  wrongfully  withheld  the  same  from 
him,  and  he  was  compelled  to  bring  suit 
for  the  recovery  thereof,  and  in  so  doing 
incurred  expenses  amounting  to  a  large 
sum,  which  was  also  asked  to  be  recouped 
from  the  plaintiff's  demand.  The  fourth 
paragraph  was  a  plea  In  payment.  A  re- 
ply was  filed,  which  put  the  cause  at  is- 
sue, and  when  it  came  on  for  trial  the 
plaintiff  demanded  a  jury,  and  the  defend- 
ant objected,  on  the  ground  thatthe  cause 
was  purely  of  equitable  cognizance,  and 
was  not  triable  by  jury.  The  objection 
was  overruled,  and  exceptions    entered, 


and  the  cause  was  tried  by  a  Jury.  A  ver- 
dict was  returned  in  farorofthe  plaintiff 
below.  The  appellant  filed  a  motion  fnr 
a  new  trial,  assigning  14  causes,  which 
was  overruled,  and  judgment  was  ren- 
dered upon  the  verdict.  The,  alleged  er- 
rors relied  upon  for  the  reversal  of  the 
judgment  in  this  court  are  in  overruling 
the  demurrer  to  the  first  and  second  para- 
graphs of  complaint,  and  overruling  the 
motion  for  a  new  trial. 

The  only  objection  pointed  out  to  the 
flrst.and  second  paragraphs  of  compuilnt 
is  that  no  bill  of  particulars  of  the  indebt- 
ednens  sued  upon  was  filed  with  either  of 
them.  In  actions  for  money  had  and  re- 
ceive<l  by  the  defendant  for  the  use  of  the 

Slaintitf,  the  practice  does  not  require  a 
ill  of  particulars.  If  any  uncertainty  ex- 
ists, it  can  be  remedied  upon  motion  for 
more  specific  information.  State  v.  Sims. 
76  Ind .  328.  Thus  the  objection  Is  disposed 
of,  as  far  as  It  relates  to  the  first  para- 
graph. In  the  second  paragraph  the 
amount  of  the  demand  is  deOnite,  the  date 
upon  which  it  became  due  is  given,  and 
the  real  estate  for  the  use  of  which  it  ac- 
crued is  particularly  described;  so  but  lit- 
tle. If  any,  additional  Information  would 
have  been  furnished  by  a  bill  of  particu- 
lars. Where  the  items  of  an  account  In  re- 
spect to  amounts,  dates,  and  for  what 
accrued  are  particularized  in  the  body  of 
the  complaint,  no  other  bill  of  particulars 
need  be  filed.  Wagoner  v.  Wilson,  108 
Ind.  210,  8  N.  E.  Rep.  925.  The  court  did 
not  err  in  overruling  the  demurrer. 

One  of  the  reasons  for  a  new  trial  to 
which  onr  notice  is  directed  was  error  in 
allowing  the  appellee  a  jury  as  a  matter 
of  right.  It  is  claimed  on  behalf  of  appel- 
lant that  the  suit,  being  brought  by  the 
assignee  of  an  account,  was  one  of  exclu- 
sive equitable  cognlzanceunder  the  law  as 
it  was  prior  to  the  18th  of  June,  1S52,  and, 
under  the  force  of  section  409  of  the  Code 
oflSSl,  was  not  triable  by  a  jury.  It  is 
true  the  common  law  does  not  authorize 
tlie  asMicrnment  of  chosen  in  action  gener- 
ally, but  it  recognizes  equitable  assign- 
ments to  the  extent  that  the  assignee  of 
such  a  claim  may  pros^ute  an  action  in 
the  name  of  the  assignor  to  enforce  it  for 
his  own  benefit.  In  courts  of  chancery 
the  equitable  owner  can  sue  in  bis  own 
name,  and  enforce  collection  by  making 
the  assignor  a  party  to  answer  to  his  in- 
terest. There  is  no  statute  in  thjs  state 
expressly  authorizing  the  assignment  of 
accounts,  but  the  right  of  the  assignee  is 
generally  recognized;  and  section  251  of 
the  Code  requires  all  suits  to  be  brought 
In  the  name  of  the  real  party  in  interest, 
whether  his  title  be  legal  or  equitable.  So 
It  may  be  said  that  the  rlgfa  t  of  the  as- 
signee of  an  account  to  enforce  its  collec- 
tion in  a  court  does  not  depend  upon  prin- 
ciples of  equity  jurisprudence,  but  upon 
the  express  terms  of  a  positive  statute; 
and  where  this  is  the  case  the  provisions 
of  section  409,  supra,  do  not  apply.  Kitts 
V.  Wiilson,  106  ind.  147,  5  N.  E.  Rep.  400. 
The  assignor  of  the  account  In  suit  was 
not  made  a  party  to  answer  to  his  Inter- 
est, but  no  objection  seems  to  have  been 
taken  to  that.  There  was  no  denial  of 
the  assignment  except  the  general  trav- 
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erse,  and  tbe  qaentlon  of  the  asslKDinent 
waB  not  trea  ted  as  au  issuable  tact  at  the 
trial.  In  determining  what  salts  are  tri- 
able by  jury  the  court  mast  look  to  tbe 
character  ol  the  questions  to  be  decided, 
and,  i(  they  are  essentially  oT  an  equitable 
nature,  or  II  some  essentially  equitable 
remedy  is  invoked,  as  contradistln- 
Ruinbed  from  legal  questions  and  reme- 
dies, tbe  case  shoald  be  tried  by  the  court; 
otherwise  the  parties  will  be  entitled  to  a 
Jury.  Martin  y.  Martin,  118  Ind.  227,  20  N. 
E.  Bep.  763.  There  was  no  error  in  allow- 
ing a  jury  in  the  case  at  bar. 

The  court  admitted  in  evidence,  over 
tbe  objection  ol  the  appellant,  tbe  record 
of  tbe  Jndgment  in  the  suit  of  McCoy  v. 
Bratcber,  for  the  recovery  of  the  premises 
under  the  lease.  It  is  argued  that  tbe 
finding  of  the  court  ascertaining  the  terms 
of  tbe  lease,  having  been  made  by  the 
court  voluntarily  and  withontthe  request 
of  either  litigant,  had  no  binding  force, 
and  should  have  been  excluded  on  that 
account.  This  record  was  competent  to 
prove  the  factof  the  lease,  if  not  its  terms, 
and  was  admissible  lor  that  purpose;  so 
no  error  occurred  In  permitting  It  to  be 
read.  The  appellant  offered  evidence  up- 
on the  trial  tending  to  prove  the  differ- 
ence between  the  rental  value  of  the 
leased  premises  as  they  were,  and  what 
tbe  rental  value  would  have  been  if  ap- 
pellee had  grubbed  and  cleared  the  unim- 
proved portion  according  to  the  agree- 
ment. This  evidence  was  excluded  upon 
tbe  theory  that  the  measure  of  damages 
resulting  from  the  appellee's  failure  to  re- 
duce the  land  to  aconditlon  of  cultlration 
was  the  reasonable  cost  of  having  that 
work  done,  and  not  the  diminution  of  the 
rental  value  resulting  from  the  failure. 
This  mling  of  the  court  is  inBl8te<l  upon 
as  error.  There  Is  some  conflict  in  the  ad- 
judication of  the  courts  of  last  resort  up- 
on this  qaestlon.  It  is  held  by  some  that 
upon  the  breach  of  a  covenant  upon  the 
part  of  the  landlord  to  repair  leased  prem- 
ises it  is  the  duty  of  the  tenant  to  make 
the  repairs,  and  ho  can  only  recover  the 
reasonable  cost  thereof  from  the  landlord. 
Tbeite  cases  also  hold  that  if  the  landlord 
indnces  tbe  tenant  to  believe  that  he  will 
perform  his  covenant,  and  tbe  tennnt,  re- 
lying upon  such  inducement,  falls  to  re- 
pair, be  may  recoversucb  special  damages 
as  may  result  during  the  time  he  was  so 
misled,  and  while  he  is  engaged  in  mak- 
ing the  repairs.  This  doctrine  Is  founded 
apon  tbe  principle  that  one  will  not  be 
permitted  by  his  own  fault  or  inattention 
to  unnecessarily  suffer  damages  to  bis 
property  to  be  enhanced,  and  then  recov- 
er them  from  the  original  wroug-doer. 
Upon  tbe  other  band,  the  unquestioned 
weight  of  tbe  authorities  asserts  that  in 
sncb  cases  the  tenant  has  two  remedies, 
and  be  may  elect  which  be  will  pursue. 
He  may  repair  the  premises,  and  recover 
tbe  cost  thereof  from  the  landlord ;  or 
be  may  rely  upon  tbe  performance  of  the 
covenant  by  the  landlord,  and,  in  the 
event  of  its  breach,  recover  all  the  dam- 
ages proximately  flowing  therefroni,  re- 
gardless of  the  expense  and  trouble  that 
would  have  been  required  to  have  made 
tb«  repairs;  and  upon  the  latter  theory 


the  measure  of  recovery  vould  be  ordina- 
rily the  diminution  of  tbe  rental  value  on 
account  of  tbe  failure  to  keep  the  cove- 
nant. Thus  in  Myers  v.  Barns,  85  N.  Y. 
269,  the  court  said:  "The  defendant  had 
two  different  remedies,  of  either  of  which 
he  could  have  availed  himself  in  the  event 
of  the  plaintiff's  fallare  to  repair  after  due 
notice.  Be  could  have  made  the  repair 
himself  and  called  upon  tbe  plaintiff  to  re- 
fund the  expense,  as  be  actually  did  in  tbe 
case  of  the  painting,  or  he  could  have 
called  upon  tbe  plaintiff  to  take  the  ordi- 
nary responsibility  o(  a  party  falling  to 
perform  his  contract,  to-wlt,  to  pay  tbe 
damages  caused  by  such  fallare,  as  be  did 
in  regard  to  tbe  item  in  question.  In  the 
flrst  case  the  rule  confines  the  damages 
to  the  actual  expense.  If  no  special  dam- 
age is  shown ;  but  in  tbe  other  the  cost  of 
the  repair  Is  not  an  element  in  the  case. 
It  is  as  if  there  was  no  such  right  to  re- 
pair on  the  part  of  the  lessee,  bat  the 
claim  rested  solely  in  damages. "  In  the 
case  of  Culver  v.  Hill,  68  Ala.  66,  it  was 
held  that,  where  the  landlord  agreed  to 
keep  the  fences  in  repair,  the  tenant  had 
the  right  to  rely  upon  his  performance  of 
the  agreement,  and,  in  the  event  of  a  fail- 
ure, could  recover  damages  for  the  de- 
struction of  crops  resnltlug  therofroni  al- 
though tbe  tenant  could  at  small  expense 
have  procured  material  and  repaired  tbe 
fence  himself;  but  he  was  not  bound  to 
do  this.  The  same  rule  of  law  is  express- 
ly affirmed  In  the  following  coses :  Hex- 
ter  V.  Knox,  63  N.  Y.  561;  Vandegrift  v. 
Abbott,  75  Ala.  487;  Preecott  v.  Otterstat- 
ter,  79  Pa.  St.  462;  Hoy  v.  Gronoble,  34 
Pa.  St.  9;  Dempsey  v.  Bertsfield,  30  Oa. 
866;  Hinckley  v.  Beckwith,  18  Wis.  34; 
Ballroad  Co.  v  Beckemeier,  72 111.267;  Rail- 
road Co.  V.  Ward,  16  ill.  622.  And  the 
rule  finds  strong  support  in  tbe  decisions 
of  the  supreme  court  of  this  state.  Rail- 
way Co.  V.  Barnes,  116  Ind.  126,  18  N.  E. 
Rep.  459:  Block  v.  Ebner,  54  Ind.  544; 
Back  V.  Rodgers,  39  Ind.  222;  Railway  Co. 
V.  Moore,  23  Ind.  14;  Williams  v.  Oli- 
phant,  8  Ind.  271.  The  doctrine  support- 
ed by  this  array  of  authorities  is  tbe 
sounder  in  principle  and  more  in  harmo- 
ny with  the  general  rules  of  law  fixing  tbe 
liability  tor  the  breach  of  kindred  cove- 
nants. It  is  well  understood  that  it  one 
sells  property  and  covenants  against  in- 
cumbrances, and  it  should  be  incumbered, 
the  covenantee  would  have  the  right, 
when  necessary  to  protect  his  title,  to  dis- 
charge the  incumbrance,  and  recover  the 
cost  thereof  from  tbe  covenantor ;  but  he 
is  not  compelled  to  do  so.  He  may  suffer 
tlie  property  to  be  sold  upon  the  incum- 
brance, and  the  title  to  be  divested,  and 
then  recover  the  entire  purchase  money, 
with  interest,  from  the  covenantor,  with- 
out regard  to  the  tact  that  the  incum- 
brance might  be  disproportionately  small 
as  compared  to  the  value  of  the  property 
or  the  purchase  price.  One  who,  tor  a 
sufficient  consideration,  agi-ees  to  perform 
an  act,  and  fails,  cannot  complain  if  he  is 
required  to  bear  the  natural  and  proxi- 
mate consequences  of  bis  failure.  We 
need  not  decide  what  tbe  rights  of  the 
parties  would  be  if  the  thing  to  be  torn 
down  should  be  of  a  trifliug  nature,  a» 
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compared  to  the  consequences  that  might 
flow  from  a  (atlare  to  do  It.  In  the  case 
before  us  the  landlord  aicreed  to  clear  and 
Krub  abunt  10  acres  of  land,  and  the  con- 
sequences of  a  failure  would  be  the  loss  of 
the  use  ol  that  part  of  the  land.  We  are 
of  the  opinion  that  the  appellant  was  not 
required  to  disarrange  bis  own  plans,  or 
subject  hiniself  to  any  considerable  ex- 
pense orlnconvenlence,  inordertosave  the 
appellee  from  damages  resulting  from  his 
ov/n  breach  of  duty.  It  Is  agreed  that  In 
the  judgment  for  possession  the  appellant 
obtained  an  unqualified  order  (or  posses. 
slon,and  Bratcher  had  no  right  thereafter 
to  enter  upon  the  premises  to  do  thecleiir- 
ing.  There  is  no  merit  in  this  claim. 
There  Is  always  an  implied  reservation  of 
the  right  of  entry  to  repair  while  the  land- 
lord covenants  to  do  so;  and,  further- 
more, Bratcher  did  not  offer  to  do  the 
work  or  tender  performance;  consequent- 
ly helsln  uo  attitude  to  assert  that  it  was 
the  appellant's  fault  that  he  did  not  keep 
his  agreement.  The  evidence  offered 
should  have  been  admitted.  We  need  not 
decide  other  questions  discussed  under  the 
motion  for  a  new  trial,  as  they  may  not 
occur  on  another  trial.  The  Judgment  is 
reversed,  with  Instructions  to  the  trial 
court  to  sustain  the  motion  for  a  new 
trial; 

Rein-hard,  J.,  took  no  part  in  the  decis- 
ion of  this  case. 


(1  Ind.  A.  «2)  

Parker  et  al.  t.  Indianapolis  Nat.  Bank. 
(Appellate  Court  of  Indiana.   Uay  IS,  1891. ) 
JunoHBNT — Action  to  ^bt  Aside — FLSADiKa. 

1.  In  an  action  to  set  aside  a  judgment  by  de- 
fault against  husband  andvrlfe,  a  complaint  show- 
ing that  the  wife  had  a  defense  which  an  attor- 
ney was  retained  to  present,  but  tiiat  the  case 
was  called  for  trial  and  judgment  rendered  with.- 
ont  the  knowledge  of  such  attorney  or  of  his  cli- 
ents, is  bad  on  demurrer,  where  it  fails  to  allege 
any  excuse  for  the  attorney's  negligence. 

2.  Affidavits  by  the  attorney,  found  In  the 
transcript  on  appeal,  will  not  be  considered  part 
of  the  complaint  where  they  are  not  mentioned 
therein,  and  it  does  not  appear  by  whom  they 
were  filed. 

Appfial  from  circuitcourt,  Madison  coun- 
ty; D.  Moss,  Judge. 

£/.  C.  Sj'an,  for  appellants.  Robinson, 
Lovett  &  Keltner,  tor  appellee. 

Black,  C.J.  The  appellants  made  ap- 
plication by  complaint  to  be  relieved  from 
a  judgment  taken  In  the  court  below 
against  them,  tbrouRh  their  uesjiect,  by 
the  appellee,  at  a  former  term,  and  within 
two  yeare  prior  to  the  making  of  said  ap- 
plication. The  appellee's  demurrer  to  the 
complaint  was  sustained,  and  this  ruling 
is  assigned  as  error.  The  complaint 
showed  the  nature  of  the  original  action. 
In  which  the  appellants,  husband  and 
wife,  were  the  defendants,  and  that  the 
wife  bad  a  suRlcient  defense  thereto;  but 
it  did  not  show  that  the  husband  had  any 
defense.  It  also  showed,  in  substance, 
that  upon  the  commencement  of  the  orig- 
inal action  the  appellants  employed  a  cer- 
tain attorney  of  said  court  to  look  after 
and  set  up  their  defense,  and  Informed  him 
of  the  facts  relating  to  the  wife's  defense; 


that  at  a  subsequent  term  of  said  court 
the  cause  was  set  down  and  called  for  tri 
al  in  the  absence  of  said  attorney,  and 
without  his  knowledge,  and  without  the 
knowledge  of  the  appellants,  or  either  of 
them;  and  that  the  canse  was  tried  in 
the  absence  of  the  appellants,  and  judg- 
ment was  rendered  against  them,  of  which 
they  had  no  knowledge  until  the  sheriff 
called  upon  them  with  an  execution;  also 
that  they  were  Informed  and  believed  that 
theirsaid  attorney  had  no  knowledge  that 
the  case  had  been  tried,  or  that  the  judg- 
ment bad  been  rendered,  until  his  atten- 
tion was  called  to  the  matter  by  the  ap- 
pellants, after  the  sheriff  bad  served  the 
execution.  No  excuse  whatever  for  the 
attorney's  failure  to  present  the  wife's  de- 
fense is  alleged  in  the  complaint.  Very 
plainly  the  complaint  did  not  show  that 
the  judgment  was  taken  through  the  mis- 
take, iuadvertence,  surprise,  or  excusable 
neglect  of  the  judgment  defendants.  The 
negligence  of  an  attorney  is  negligence  of 
his  client.  Brumbaugh  v.  Stockman,  83 
Ind.  683.  Following  the  complaint  in  the 
transcript  of  the  record  are  two  affidavits 
of  the  attorney  for  the  appellants,  sworn 
to  at  dlffereut  dates.  There  is  no  men- 
tion of  these  affidavits,  or  either  of  them, 
in  the  complaint;  and  it  does  not  appear 
when  or  by  whom  they  wei-e  filed.  There 
is  no  record  entry  mentioning  them.  If 
we  might  look  to  them  In  considering  the 
ruling  on  the  demurrer  to  the  complaint, 
we  would  not  regard  the  facts  stated 
therein,  taken  by  themselves,  or  in  connec- 
tion with  those  shown  by  the  complaint, 
as  constituting  a  suifir-ient  excuse  for  the 
failure  to  defend  the  original  action ;  but, 
as  we  do  not  regnrd  them  as  a  part  of  the 
complaint,  we  will  not  state  their  con- 
tents. When  the  application  Is  on  com- 
plaint by  the  defendant  in  the  original  ac- 
tion the  complaint  must  state  the  nature 
of  the  original  action,  and  it  must  show 
that  the  applicant  had  a  meritorious  de- 
fense thereto,  and  must  state  the  facts 
constituting  such  defense,  and  must  show 
by  the  allegation  of  facts  that  the  judgment 
was  taken  against  the  applicant  through 
his  mistake.  Inadvertence,  surprise,  or  .ex- 
cnsalile  neglect.  Rev.  St.  1881 ,  §  396 ;  Nash 
V.  Cars,  92  Ind.21«;  Rupert  v.  Martz,  116 
Ind.  72.  18  N.  E.  Rep.  381;  Hall  v.  Durham, 
lie  Ind.  198, 18  N.  E.  Rep.  181.  The  com- 
plaint In  such  a  proceeding,  commenced 
after  the  term  at  which  the  judgment 
which  It  assails  was  rendered,  Is  a  new 
proceeding.  Brumbaugh  v.  Stockman, 
supra.  In  a  proceeding  under  the  statute 
no  formal  pleadings  beyond  thecomplaint 
or  motion,  no  pleadings  on  the  part  Of  the 
opposite  party,  are  contemplated  or  neces- 
sary. Nash  V.  Cars,  supra;  Clnndy  v. 
Caldwell,  106  Ind.  256,  6  N.  E.  Rep.  360; 
Brumbaugh  v.  Stockman,  supra.  But 
the  complaint  ts  treated  as  atormai plead- 
ing, and  the  opposite  party  may  demur  to 
it;  and  the  demurrer,  like  a  demurrer  to 
the  complaint  in  an  ordinary  civil  action, 
raises  the  question  of  the  sufficiency  of  the 
facts  stated,  and  admits  the  truth  of  the 
complaint  for  the  j)urpose  of  demurrer 
only.  If  the  demurrer  be  overruled,  tne 
cause  may  be  heard  upon  affidavits,  dep- 
ositions, or  oral  evidence.    Nash  v.. Cars, 
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Bupra;  Brumbaugh  v.  Stockman,  snpra; 
Lawler  v.  Couch,  80  Ind.  809.  The  com- 
plaint need  not  be  rerifled;  but,  il  verified, 
It  may  be  used  as  an  affidavit  on  thehear- 
Ing.  The  use  ot  an  affidavit  or  the  veri- 
flcatlon  of  the  complaint  la  to  prove  the 
facts  rulating  to  the  alleged  excuse.  The 
question  as  to  the  sufficiency  of  the  com- 
plaint  upon  demurrer  Is  not  affected  by 
the  verification  or  Its  want  of  verification. 
"  If  an  unverified  complaint  Is  supported 
by  an  affidavit  on  the  hearing  It  Is  equiva- 
lent to  a  verification."  Newcome  v.  Wig- 
srins,  78  Ind.  306.  It  Ib  proper  tn  file  affi- 
davits with  the  complaint,  to  be  used  on 
the  bearing,  and  when  so  filed  they  have 
sometimes  been  spoken  of  In  the  decisions 
as  "exhibits."  But  In  ruling  upon  a  de- 
murrer to  the  complaint  it  is  not  required 
that  the  court  shall  take  into  considera- 
tion a  fact  not  stated  in  the  complaint, 
but  stated  In  an  affidavit  filed  with  the 
complaint  as  anexhibit.  Lawler  v. Coach, 
supra.  In  the  case  before  ns,  however, 
there  is  no  reference  in  the  complaint  to 
the  affidavits,  or  In  the  affidavits  to  the 
complaint:  and,  aside  from  the  clerk's 
formal  certificate  at  the  end  of  the  tran- 
script, there  is  nothing  to  indicate  that  the 
affidavits  were  everflled  in  thecause.  The 
Judgment  was  upon  demurrer.  There  was 
no  hearing  of  proof.  The  only  question  be- 
fore as  relates  tothesufflciency  of  thecom- 
plaint,  and  the  affidavits  did  not  form  a 
part  of  the  complaint.  For  the  reason- 
so  familiar  that  antborlties  need  not  be 
cited— that  a  complaint  must  be  sufficient 
as  to  all  the  plaintiffs  or  it  will  nut  be 
Huffleient  as  to  any  of  them  on  demurrer 
for  want  of  facts,  and  for  the  further  rea- 
son that  the  complaint  did  not  show  that 
the  Judgment  In  the  original  action  was 
taken  through  the  mistake,  inadvertence, 
Hnrprise,  or  excusable  neglect  of  the  ap- 
pellants, the  court  did  not  err  in  sustain- 
ing tbe  demurrer.  The  ]adgmeat  is  af- 
firmed, with  costs. 

BoBiNBOif,  J.,  having  been  of  counsel, 
took  no  part  in  the  decision  of  this  cause. 


(1  Ind.  A.  436) 

OvBRTON  V.  Indiana,  B.  &  W.  Et.  Co. 

{Appellate  Court  of  Indiana.    May  16,  1801.) 
Baiuioad  Companies— Willfoi.  Injcbt  to  Stock 

— EviDBNCE. 

In  an  action  against  a  railroad  company 
for  willfully  killing  plaintiff's  cow,  the  engineer 
testified  that  he  did  not  see  the  cow  on  the  track 
until  he  was  too  close  to  stop  his  engine;  that  he 
tried  to  stop;  and  that  he  had  no  intention  of 
Btriking  her.  A  witness  for  plaintiff  testified 
that  the  train  came  almost  to  a  stop  about  1,000 
feet  from  where  tbe  cow  was  standing ;  that  the 
track  was  straight,  and  she  could  have  t>een  seen 
by  the  engineer;  that  the  train  started  up  and 
increased  its  speed  to  80  miles  an  hour,  until  it 
struck  ttte  cow,  and  then  slowed  up;  that  the  en- 
gineer was  loosing  towards  the  cow  all  the  time; 
and  that  no  signal  was  given  or  attempt  made 
to  frighten  her  from  the  track.  Held,  that  it  wa3 
for  the  Jury  to  say  whether  the  injury  was  will- 
fuL 

Appeal  from  circuit  court.  Clinton  coun- 
ty;  J.  ChAYBAUOH,  Special  Judge. 

M.  E.  CiodMter  and  H .  C.  Sheridan,  for 
ai>pcl]ant.  W.  R.  Moore  and  Keaoedy  <ft 
Kennedy,  for  appellee. 


Crumpackbr,  J.    This  suit  was  brought 
by  Overton  against  the  railroad  company 
to  recover  damages  for  willfully  and  pur- 
posely killing  a  cow  owned  by  him,  at  a 
public  street  crossing  in  tbe  city  of  Craw- 
fordsville.    The  case  was  commenced  in 
tbe  Montgomery  circuit  court,  and  taken 
to  tbe  Clinton  circuit  court  on  change  of 
venue,  where  it  was  tried  by  a  jury,  and 
under  the  direction  of  the  court  a  verdict 
was   returned    for  tbe  company.    A  mo- 
tion for  a  new  trial  was  filed  and  over- 
raled,  and  appellant  excepted.    The  over- 
rullnar  of  this  motion  is  the  only  error  as- 
signed upon  appeal,  and  the  only  question 
discussed  by  connsel  relates  to  the  alleged 
error  of  the  court  in  directing  a  verdict  for 
the  appellen.    A  former  trial  was  had  and 
resulted  In  a  Judgment  for  tbe  plaintiff  be- 
low, which  was  reversed  in   tbe  supreme 
court  because  of  the  Insufficiency  of  tbe 
evidence.     Railway  Co.  v.  Overton,    117 
Ind.  253,  20  N.  E.  Bep.  147.    It  Is  insisted 
now  that  important  evidence  was  Intro- 
duced at  the  last   trial  which  was   not 
heard  at  the  former,  and  that  it  was  ot 
such  a  character  that  the  Jury  would  have 
l>een  warranted  in  finding  a  willful  killing 
of  the  cow  by  the  servants  of  the  appellee, 
and  conBe^Dently  lt>  was  error  to  with- 
draw the  case  from  the  ]ury.    But  two 
witnesses  testified  to  the  manner  and  rlr- 
cnrastances  of  the  collision.     James    M. 
Williams,  a  witness  on  behalf  of  the  ap- 
pellant, testifies, in  substance,  that  he  was 
working  upon  a  house  near  the  railroad 
track.  In  plain  view  ot  the  crossing,  at  tbe 
time  the  animal  was  killed,  and  saw  the 
engine  strike  her;  that  the  engine  was  at- 
tached to  a  passenger  train  mnning  west- 
ward at  abont  9  o'clock  a.  h,  and  that 
the  train  halted,  and  came  very  near  to  a 
stop,  about  a  thousand  feet  east  of  tbe 
crossing,  and  at  this  time  the  animal  was 
standing  upon  tbe  crossing,  and  contin- 
ued tu  stand  there  until  she  was  knocked 
oft  by  the  engine;  that  tbe  track  was  per- 
fectly straight,  and  the  condition  of  the 
atmosphere  was  aach  that  the  cow  conid 
be  plainly  seen  by  one  upon  the  engine  for 
at  least  a  half  mile;  that  tbe  train  start- 
ed up  from  the  point  where  it  had  halted, 
and  Increased  Its  speed  from  that  time  until 
tbe  collision,  at  which  time  it  was  run- 
ning at  the  rate  of  from  28  to  30  miles  an 
honr,  and  luimediately  after  the  collision 
tbe  rate  ot  speed  materially  diminished; 
that  the  engineer  was  looking  out  ot  the 
cab  in  the  direction  of  tbe  crossing  all  of 
tbe  time  from   the  point  where  the  train 
halted  antil  it  passed  tbe  crossing,  but  tbe 
whistle  was  not   blown   nor  tbe  stock 
alarm   given,   nor   any  effort    made   to 
frighten  the  animal  from  the  track ;  that 
the  force  of  the  collision  was  so  violent 
that  it  threw  the  cow  a  distance  of  48  feet 
to  the  side  of    the .  railroad,  through  a 
panel  of  fence ;  and  that  the  crossing  was 
in  a  populous  place  In  the  city  of  Cra  w- 
f ordsville,  and  upon  a m ucb-tra veled  street. 
An  ordinance  of  the  city  was  read  In  evi- 
dence, which  made  It  unlawful  for  any  lo- 
comotive engine  or  railway  train  to  run 
at  a  higher  rate  of  speed  than  four  miles 
an  hour  within  the  corporate  limits.    The 
engineer  <in  the  train   that  killed  the  ani- 
mal testified,  on  behalf  of  appellee,  to  the 
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ettent  that  be  was  on  the  look-oat  tor  a 
cuuslderable  distance  before  tbe  train 
reached  the  croaalng,  and  he  first  saw  the 
cow  slowly  approaching  the  crossing 
ahout  12  feet  from  the  tracic,  when  the  en- 
gine was  about  150  feet  away>  and  it  was 
aboutlOO  feet  away  when  the  cow  readied 
the  track,  and  was  running  at  the  rate  of 
from  12  to  15  miles  an  hour,  and  it  was 
impossible  then  to  stop  the  train  in  time 
to  avoid  the  collision;  that  he  applied  tbe 
brakes  as  soon  as  he  saw  the  cow,  bat  it 
was  too  late  to  do  any  good.  He  also 
testified  that  he  did  not  intend  to  kill  or 
injure  the  animal.  Questions  of  fact  are 
generally  to  t>e  detcrinioed  by  the  jury ; 
but  where  there  Is  an  absolute  failure  of 
evidence  upon  a  material  point  in  a  given 
case  it  is  within  the  power  of  the  court  to 
direct  tbe  verdict.  But  where  the  evi- 
dence  is  conflicting,  or  where  it  is  of  such 
a  character  that  different  inferences  might 
reasonably  be  drawn  from  it,  the  court 
has  no  right  to  wlthdrawit  from  the  jury. 
Hall  V.  Durham,  109  Ind.  434,  9  N.  £.  Rep. 
926.  and  10  N.  E.  Bep.  6S1 ;  Railroad  Co.  v. 
Williamson.  104  lud.  161.  8  N.  E.  Rep.  814; 
Adams  v.  Kennedy,  90  Ind.  318;  Wels  v. 
City  of  Madison, 76  Ind.  241;  InsuranceCo. 
V.  Butler,  70  Ind.  1. 

The  question  in  this  case  Is,  would  tbe 
jury  have  been  justified,  under  tbe  evi- 
dence, in  finding  a  willful  killing  of  the  an- 
imal? If  so.  tbe  Judgment  must  be  re- 
versed; .otherwise  it  mast  be  afllrmed. 
The  action  being  predicated  upon  a  will- 
ful injury,  facts  simply  tending  to  prove 
negligence  cannot  be  considered.  The  en- 
gineer disclaimed  any  intention  to  kill  or 
injure  the  animal,  and  there  was  no  evi- 
dence of  a  contrary  intention,  except  what 
might  be  inferred  from  the  circumstances 
connected  with  the  affair.  It  was  not  nec- 
etisary.  however,  in  order  to  fix  a  liability 
in  this  case,  to  have  proved  a  positive  act- 
ual intention  to  Injure.  If  one  recklessly 
injures  the  person  or  property  of  another 
under  such  circumstances  as  to  evince  an 
utter  disregard  of  the  consequences,  an  in- 
tention to  Inflict  the  Injury  will  be  sup- 
plied by  constrnction  of  law,  and  he  will 
be  charged  with  responsibility  as  for  a 
willful  injury,  without  regard  to  his  act- 
ual intention.  The  law  upon  this  subject 
was  very  satisfactorily  announced  in  the 
exhaustive  opinion  of  Elliott,  J.,  in  the 
case  of  Palmer  v.  Railroad  Co.,  112  Ind. 
250, 14  N.  £.  Rep.  70.  See,  also.  Railroad 
Co.  V.  Nash,  ante,  564,  (decided  at  tbe  pres- 
ent term  of  this  court.)  In  the  case  before 
us,  the  question  of  the  credibility  of  the 
witnesses  was  solely  for  the  jury,  and  they 
might  very  properly  have  accredited  the 
testimony  of  tbe  witness  Williams  as 
against  the  testimony  of  the  engineer,  and 
found  therefrom  tbat  when  the  train  was 
a  thousand  feet  from  the  crossing,  and  un 
der  perfect  control,  the  engineer  saw  the 
cow  upon  the  track,  and  from  that  point 
the  speed  of  tbe  train  was  continually  In- 
creased until  the  collision,  and  then  was 
materially  diminished,  and  that  no  stock 
alarm  was  given  or  any  effort  made  what- 
ever to  frighten  tbe  animal  from  tbe  track. 
This  occurred  in  a  populous  part  of  tbe 
city,  and  in  violation  of  an  ordinance  lim- 
iting the  rate  of  speed  of  trains  to  four 


miles  an  hour.  The  engineer  had  no  right 
to  presume  tbat  tbe  animal  would  leave 
tbe  track  as  the  engine  approached,  and 
thus  avoid  the  injury,  as  might  be  expect- 
ed of  a  rational  bieing.  In  thti  case  of  Den- 
nis V.  Railway  Co.,  116  Ind.  42,18  N.E.Rep. 
179,  the  court  said :  "  There  can  be  no  pre- 
sumption tbat  a  horse  or  a  cow  will  step 
from  the  track  in  time  to  avoid  Injury." 
When  thia  case  was  flrst  tried  the  engineer 
was  tbe  only  witness  who  testified  to  the 
manner  and  circumstances  of  tbe  collision. 
It  was  said  in  the  opinion  on  the  former 
appeal:  "The  engineer  in  charge  of  the 
train  testified  that  he  did  not  see  the  cow 
upon  tbe  track  until  be  was  within  about 
one  hundred  feet  of  the  crossing,  and  that 
he  had  no  intention  whatever  of  running 
upon  the  animal.  There  is  not  a  syllable 
of  testimony,  nor  are  there  any  circum- 
stances, tending  to  contradict  the  engi- 
neer's evidence. "  Railway  Co.  v.  Overton, 
supra.  Upon  this  state  of  the  evidence 
the  judgment  was  rightly  reversed;  but, 
as  the  case  comes  to  us,  there  was  evi- 
dence from  which  the  Jury  might  fairly 
have  inferred  a  constructive  Intention  to 
run  down  the  animal,  U  not  an  actual  in- 
tention so  to  do.  Our  conclusion  is  that 
the  trial  court  erred  in  iustrncting  the 
jury  to  find  for  the  appellee.  We  have  not 
been  aided  in  the  solution  of  the  questions 
involved  in  the  case  by  any  brief  or  argu- 
ment on  behalf  of  the  appellee.  Tbe  judg- 
ment is  reversed,  with  costs,  with  instruc- 
tions to  the  trial  court  to  sustain  the  mo- 
tion for  a  new  trial. 


•    a  Ind.  A.  441) 
State  ex  reL  Haines  et  al.  v.  Parrisb 
et  al. 

(.Appellate  Court  of  Indiana.    Kay  16,  1891.) 

aDABDIA.17  AlTD  WaBD— LlABILITT  ON  BoND — HUS- 
BAND AS  ODAHDIAN— PUtADINO — EsTOPPBIi. 

1.  In  an  action  upon  the  bond  of  a  guardian, 
it  was  alleged  that  he  had  received  (600  of  the 
ward's  money,  but  that  he  had  filed  no  inventory 
<«  report  of  receipts  and  disbursements,  as  re- 
quired by  Rev.  Bt  Ind.  1881,  {  2581;  that  he  had 
converted  it  to  his  own  use;  and  that  be  liad 
failed  to  aooount  for  such  money,  though  the 
guardiansliip  was  ended  by  the  marriage  of  the 
ward  with  a  person  over  81  years  old.  The  an- 
swer averred  that  the  guardian  was  the  husband 
of  the  ward  at  the  makinK  of  the  bond,  which 
was  given  solely  to  enable  him  to  drav  a  pension 
due  the  ward,  and  that  the  guardian  liad  paid  for 
various  domestic  purposes  1681.85  for  the  use  of 
himself  and  wife,  with  her  oonsent:  and  demand- 
ed Judgment  for  costs.  Heldthat,  since  such  par- 
agraplis  did  not  account  for  the  whole  t600,  and 
purported  to  be  a  complete  bar  to  recovery,  it 
was  error  to  overrule  a  demurrer  to  them. 

2.  Under  Rev.  Bt.  Ind.  1881,  {  26Sl,.whioh 
provides  that  a  guardian  shall  receive  no  com- 
pensation for  his  services  if  he  fails  to  tender  an 
account  of  bis  receipts  and  expenditures  at  least 
once  in  two  years,  a  guardian  who  has  failed  to 
render  suoh  account  for  nearly  ttiree  years  after 
his  appointment  can  recover  nothing  for  his  serv- 
ices, although,  owing  to  tlie  fact  that  he  was  the 
husband  of  the  nard,  he  might  have  been  under 
no  obligation  to  render  such  account 

3.  where  it  was  alleged  that  the  guardian  had 
received  rent  from  the  ward 's  realty,  and  liad  oc- 
cupied it,  without  rende-ing  any  account  there- 
for, it  was  a  sufQcient  answer  that  the  guardian 
was  then  the  husband  of  the  ward,  that  they  had 
lived  together  on  such  property  during  the  alleged 
occupancy,  and  that  the  only  money  received  as 
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rent  therefor  was  used  by  them,  with  the  ti^fe's 
consent,  for  domestic  purposes. 

4.  The  execution  of  a  guardian's  band  by  tbe 
husband  of  an  infant  ward  estops  him  and  his 
sureties  from  denying  that  he  was  her  legal 
guardian,  in  order  to  excuse  a  retention  of  her 
property  after  the  expiration  of  the  guardianship. 

5.  The  right  of  an  infant  ward  to  monev  held 
In  trust  for  her  by  her  husband,  as  gnardfan,  is 
not  affected  by  their  subsequent  divorce. 

Appeal  from  circuit  court,  Warren  conn- 
ty;  J.  M.  Rabb,  Jadge. 

BcT.  St.  Ind.  1881,  §  2521.  provides  that 
it  shall  be  tbe  doty  ot  every  gnardian  ol 
any  minor  to  file,  witbin  three  months 
after  his  appointment,  a  full  Inventory  of 
the  real  and  personal  property  of  his 
ward ;  and  that,  if  he  fail  to  do  bo, it  shall 
be  the  duty  of  the  proper  court  to  remove 
hlui.  From  an  order  overruling  a  demur- 
rer to  certain  paragraphs  of  defendant's 
answer  plaintiff  appeals. 

W.  L.  Rabonrn,  for  appellants.  W,  P. 
Rhodes,  for  appellees. 

BnACK,  C.  J.  This  was  an  action  upon 
the  relation  of  Lulu  Haines  and  her  hus- 
band, Joseph  Haines,  upon  a  guardian's 
bond,  in  tbe  sum  of  f  600,  alleged  by  the 
complaint  to  have  been  filed  by  the  appel- 
lee George  W.  Parrlsh  as  principal,  with 
the  other  appellees  as  his  sureties,  npon 
the  appointmentof  said  George  W.  Parrlsh 
as  guardian  of  the  relatrlx,  then  Lnln 
Farrish,  by  the  Warren  circuit  coart.  The 
complaint  showed  the  approval  of  the 
bond  by  said  court  on  the  20th  day  of 
March,  1886,  and  alleged  that  said  George 
W.  Parrlsh  immediately  entered  upon  the 
duties  of  the  trust,  and  possessed  himself 
of  tbe  money  of  said  ward  in  tbe  sum  of 
$600.  The  breaclies  alleged  were,  in  snb- 
Htance.  as  follows:  fYrst.  That  said 
guardian  had  failed  and  refused,  and  still 
failed  and  refused,  to  make  and  file  an  in- 
ventory of  the  property  of  said  ward 
which  came  into  his  hands.  Second.  That 
be  had  never  tiled  In  said  court  any  report 
of  the  receipts  and  dlsburoements,  or 
other  matters  required  of  hira  by  law, 
though  nearly  three  years  had  elapsed  since 
said  appointment.  Third.  That  notwith- 
standing said  trust  was  terminated  on 
the  22d  of  October,  1888,  by  the  ward's 
marriag^e  witb  said  Joseph  Haines,  a  per- 
son ot  the  age  of  22  years,  and  that  Imme- 
diately after  said  marriage  the  relators 
demanded  of  said  guardian  an  accounting 
and  settlement,  he  bad  failed  and  refused 
to  account  and  to  make  settlement,  or 
any  report  in  said  trust,  and  had  failed 
and  refused  to  pay  to  the  relators  the 
moneys  due  them  in  said  trust,  and  that 
there  was  due  said  ward,  in  the  bands  of 
said  gniardian,  on  account  of  said  guard- 
ianship, f 200,  and  he  refused  to  pay  the 
flame.  Fourth.  That  tbe  gnardian  had 
wholly  failed  to  loan  the  ward's  money  at 
interest,  and  it  could  have  been  loaned  at 
8  percent  interest;  but  he  had  converted 
It  to  his'own  use  and  wholly  failed  and 
refused  to  account  for  it,  and  to  pay  It  to 
the  ward.  Fifth.  That  the  guardian  had 
collected  large  sums  of  money  on  the  rent 
of  the  ward's  realty,  the  exact  amount  of 
which  the  relatrlx  did  not  know,  and  he 
had  occupied  and  used  the  ward's  realty, 
for  none  ot  which  be  rendered  an  account 


to  the  ward  or  to  the  court,  and  all  of 
which  he  refused  to  account  fur,  and 
wholly  refused  to  pay  the  ward.  The 
complaint  contains  further  allegations, 
apparently  intended,  not  as  part  of  any 
one  breach,  but  as  a  general  conclusion, 
to  the  effect  that  on  the  22d  day  of  Octo- 
ber, 1888,  tbe  relatrix,  yet  nnder  the  age  of 
21  years,  was  dnly  married  to  herco-re- 
lator,  alleged  to  be  a  person  over  the  age 
of  21  years;  that  before  the  commence- 
ment ot  this  action  the  relators  notified 
said  guardian  of  their  marriage,  and  de- 
manded of  him  a  settlement,  and  tbat  he 
pay  over  to  the  relatrix  all  moneys  in  bis 
hands  dne  her  in  said  trost,  and  that  be 
failed  and  refused  to  do  the  same;  that 
there  was  in  the  hands  of  said  guardian, 
of  the  moneys  of  said  trust,  the  sum  of 
$200.  which  was  dne  to  tbe  relatrix,  and 
wholly  unpaid.  An  answer  in  six  para- 
graphs was  filed.  A  demurrer  was  sus- 
tained as  to  the  third  and  filth  para- 
graphs, and  was  overruled  as  to  the  other 
paragraphs. 

The  action  of  the  coart  in  overruling  the 
demurrer  to  the  first,  second,  fourth,  and 
sixth  paragrnphs  of  answer  Is  presented 
in  this  court  for  review.  The  Hrst,  sec- 
ond, and  fourth  paragraphs  were  each  ad- 
dressed to  the  first,  second,  third,  and 
fourth  breaches  assigned  In  the  complaint. 
The  first  paragraph  alleged.  In  substance, 
that  at  the  time  the  bond  was  given  the 
nppf>llee  Panish  was  the  husband  of  the 
relatrix,  and  was  over  21  years  of  age; 
that  tbe  bond  was  given  and  the  letters 
of  guardianship  were  issued  to  him  to  en- 
able him  to  draw  money  from  tbe  pension 
department  of  tbe  United  States,  then  due 
the  relatrix  as .  a  pensioner,  and  for  no 
other  purpose;  tbat  be  and  tbe  relatrix 
were  poor  and  without  means, except  said 
pension  money;  that  of  tbe  money  so  re- 
ceived the  sum  of  $320  was  used  and  ex- 
pended by  them  in  tbe  purchase  of  a  house 
and  lot  in  Williamsport,  and  tbe  title  ot 
the  same  was  placed  In  the  relatrix,  who 
consented  to  said  purchase,  and  accepted 
and  retains  the  deed;  that,  as  husband 
and  wife,  they  entered  into  possession  of 
said  real  estate,  and  commenced  house- 
keeping; that  all  the  balance  of  said  mon- 
ey was  used  and  expended  for  furniture  to 
keep  honse  with,  for  clothing,  for  repairs 
to  said  house,  and  for  the  support  and 
maintenance  of  husband  and  wife;  that  it 
was  necessary  to  nse  the  same  to  live  on ; 
that  they  had  no  other  means  or  income; 
that  It  was  so  used  and  expended  with  the 
full  knowledge  and  approval  of  the  relat- 
rix; and  that  in  this  way  the  relatrix 
had  actually  received  and  nsed  all  of  said 
pension  money.  A  bill  of  particulars  of 
said  expenditures  was  filed  with  tbe  an- 
swer, and  in  the  first,  second,  and  fourth 
paragraphs  was  referred  to  as  part  there- 
of. The  expenditures  Indicated  in  the  bill 
of  particulars  were  for  said  house  and  lot, 
work  on  the  house,  certain  building  and 
fencing  materials,  recording  a  deed,  clerk's 
fee,  household  fnmiture,  a  dress,  SIO  in 
cash,  and  f40  "services  as  guardian,"  the 
whole  amounting  to  9581.85.  In  tbe  se<;- 
ond  paragraph  it  was  alleged  that  said 
Parrlsh,  who  at  the  time  of  his  appoint- 
ment as  guardian  was  over  21  yepni  of 
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age,  porchaBed,  with  money  of  the  relat- 
rix,  a  bouse  and  lot  In  Wllllamaport,  with 
her  consent  and  approval,  for  which  he 
paid  f320,  and  had  the  title  of  tlie  same 
made  in  her,  which  she  etlH  retained ;  that 
he  purchueed  and  paid  out  of  said  money 
for  tiip  relatrix  the  Items  of  property  set 
toirth  in  the  bill  of  particulars,  all  with  the 
"approbation  and  approval "  of  the  relat- 
rix, who  was  then  hia  wife.  "  Wherefore 
there  isnothingin  said  guardian's  han'ls." 
In  the  fourth  paragraph  It  was  alleged 
that  said  Parrlsh  and  the  relatriz  were 
husband  and  wife  at  the  time  be  was  ap- 
pointed guardian  for  her  and  at  the  time 
the  bond  was  executed ;  that  he  was  then 
over  21  j'Cars  old ;  that  while  said  guard- 
ian be  paid  out  of  the  moneys  in  his  hands 
received  as  such  guardian  the  sums  of 
money  named  in  tlie  bill  of  particulars, for 
the  use  and  beoeht  of  his  said  ward;  that 
she  bad  received  and  still  retained  the  ar- 
ticles of  personal  property  named  in  the 
bill  of  particulars;  that  he  had  never  been 
allowed  anythlnefor  services  asguardlan; 
and  tlie  defendants  claim  that.a  fair  and 
reasonable  compensation  for  said  services 
Is  $40;  and  they  ask  that  ail  said  sums  be 
allowed  and  applied  on  the  money  so  re- 
ceived by  him,  and  tbey  demand  judgment 
for  costs. 

It  appears  from  these  paragraphs  of  an> 
swer  that  when  the  appellee  Parrish  was 
appointed  guardian,  and  received  the 
money  of  the  relatrix,  and  made  tbe  pnr- 
chases  mentioned  in  the  answers,  they 
were  husband  and  wife.  This  does  not 
all  fully  appear  in  all  the  paragraphs,  but 
they  all  show  that  when  he  held  her  mon- 
ey be  was  herhusband.  They  are  answers 
to  a  complaint  showing  that  at  the  Insti- 
tution of  the  action,  and  for  some  period 
prior  thereto,  she  was  tbe  wife  of  ber  co- 
relator.  While  it  is  not  alleged  that  the 
relatrix  and  her  former  husband  had  been 
divorced,  it  must  be  so  Inferred  from  the 
facta  stated  and  not  denied.  There  is  in 
this  state  but  one  kind  of  divorce, — an  ab- 
solute dissuiution  of  the  bond  of  matri- 
mony. Such  a  divorce  ends  all  rights  de- 
pendent on  marriage,  and  not  actually 
vested.  It  divests  each  party  of  executory 
property  rights  having  no  basis  but  the 
coverture.  Whatever  rests  on  the  mar- 
riage  falls  with  it.  The  judgment  is  con- 
clusive as  to  questions  concerning  proper- 
ty rights  growing  out  of  the  marital  rela- 
tion. Such  questions  are  deemed  to  have 
been  adjudicated  by  the  decree.  But  sep- 
arate property  of  the  wife  is  not  affected 
to  her  injury  by  such  a  divorce.  Behrley 
v.Behrley,93  lnd.255;  Hills  v.  Hills,  94  Ind. 
436;  atultz  V.  Stultz,  107  Ind.  400,  8  N.  E. 
Rep.  238.-  Nicholson  v.  Nicholson,  113  Ind. 
131, 15  N.  E.  Hep.  223;  2  Bish.  Mar.  &  Dlv. 
si  710-714:  2  Lawson,  Bights,  Rem.  &  Pr. 
§  800;  2  Walt,  Act.  &  Def.  607.  The  right 
of  the  wife  to  money  held  in  trust  for  ber 
by  the  husband,  and  recognized  by  them 
as  her  separate  property,  is  not  affected 
by  the  divorce.  It  is  a  common  rule  that 
marriage  of  a  female  ward  to  a  man  of 
full  ageterminates  the  guardianship;  and, 
where  the  common-law  rights  of  the  hus- 
band prevail,  he  may  settle  with  the 
guardian,  and  receive  from  him  tbe  prop- 
erty pi  the  ward ;   and  It  was  formerly 


soln.  this  state.  Our  sta  tu  te  no  w  provides : 
"The  marriage  of  any  female  ward  to  a 
l>erHon  of  full  age  shall  operate  as  a  legal 
discharge  of  the  guardianship,  and  the 
guardian  shall  be  authorized  to  account 
to  the  wife,  with  the  assent  of  the  hus- 
band." Rev.  St.  1881,  §  2526.  The  marriage 
puts  an  end  to  the  guardiani^hip,  and  the 
guardian  must  aoconnt.  Kidwell  v. State, 
45  Ind.  27.  The  wife  may  receive  her  es- 
tate from  her  guardian,  and  her  distribu-- 
tive  share  of  her  father's  estate,  with  the 
assent  of  her  husband.  State  v.  Joest,  46 
Ind.  235.  She  is  bound  by  a  payment 
made  by  her  guardian  to  her  husband  by 
her  consent  and  dirwtion.  Haines  v. 
State,  60  Ind.  41.  The  fiduciary  relatiou 
ceases,  and  the  guardian  becomes  ber 
debtor  for  tbe  balance  in  his  hands  not 
previously  accounted  for.  Splcer  v.  Hock- 
man,  72  Ind.  120.  See,  also,  Swihart  v. 
Shaffer,  87  Ind.  208.  In  Ex  parte  Post,  47 
Ind.  142,  it  was  said  that  a  married  wo- 
man, though  an  infant,  in  this  state  can- 
not have  a  general  guardian  of  her  person 
or  property,  if  her  husband  be  of  legal  age. 
It  is  not  necessary.  In  tbe  casn  before  tis. 
to  decide  whether  the  appointment  of  the 
appellant  Parrlsh  as  the  guardian  of  the 
relatrix  was  authorized  by  law.  By  vir- 
tue of  the  appointment  and  the  execution 
of  tbe  bond,  Parrish  obtained  possession 
of  tbe  money  of  the  relatrix,  and  received 
It  in  trust  forber.  He  and  his  sureties  are 
estopped  from  disputing  the  authority  of 
the  court  to  make  the  appointment,  and 
from  denying  that  be  was  ber  legal  guard- 
ian, as  recited  in  their  bond,  for  tbe  pur- 
pose of  excusing  a  retention  of  ber  proper- 
ty. Fox  V,  Minor,  32  Cal.  Ill;  People  v. 
Norton,  9  N.  Y.  17B;  HInes  v.  Mullins,  25 
Ga.  696;  Gray  v.  State,  78"  Ind.  68;  State 
V.  Mills,  82  Ind.  126.  See,  also,  9  Amer.  & 
Ens.  Enc.  Law,  122-140. 

The  statements  of  the  pleadings  of  both 
parties  nre  indefinite  and  confused,  and 
the  whole  record  is  unsatisfactorily  pre- 
pared. Tbe  complaint  charged  that  the 
guardian  received,  as  such,  the  sum  of 
f  600,  and  that  be  still  retained  f  200  of  the 
trust  money.  The  paragraphs  of  answer 
of  which  we  have  stated  tbe  substance  do 
not  allege  what  amount  be  received.  Con- 
struing the  ambiguity  of  the  fourth  para- 
graph against  tbe  pleader,  each  of  tbe  par- 
agraphs now  under  consideration  was 
pleaded,  not  as  a  partial  answer,  but  as 
an  answer  In  complete  bar  of  the  first  four 
breaches  alleged  in  tbe  complaint.  Tbe 
answers  do  not  account  for  f600.  Tbe 
general  averments  are  restricted  by  a  biU 
of  particulars,  and  neither  of  the  para- 
graphs accounts  for  more  than  $531.85 
Included  in  that  amount  is  the  sum  of  $40 
claimed  for  "services  as  guardian ;"  and 
tbe  fourth  paragraph  alleges  that  the  ap- 
pellee Parrish  bas  never  been  allowed  any- 
thing for  services  as  guardian;  and  tbe 
appellees  in  this  paragraph  claim  that  a 
fair  and  reasonable  compensation  for  said 
services  Is  the  sum  of  $40.  Neither  of  the 
paragraphs  of  answercontroverts  the  sec- 
ond breach  alleged  In  the  complaint,  or 
shows  that  said  Parrlsh  ever  rendered,  on 
onth,  to  the  proper  court,  an  account  of  his 
receipts  and  expenditures  as  such  guard- 
ian, verified  by  vouchers  or  proof,  as  every 
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j^oardian  la  reqalred  to  do  at  least  once  In 
every  two  years,  by  the  third  claase  ol  sec- 
tion 2f.2] ,  Rev.  St.  1881 ,  which  expressly  pro- 
vides that, falling  so  to  do,  be  shall  receive 
no  allowance  for  serrlces,  and  shall  be  lia- 
ble to  his  ward  on  his  bond  for  10  per  cent, 
in  damages  on  the  whole  amonnt  of  es- 
tate, both  real  and  personal,  in  his  hands 
belonging  to  each  ward.  Whether  be 
could  be  required  to  make  such  report  or 
not,  he  cannot  claim  any  allowance  for 
services  "  as  guardian, "  when  be  has  failed 
to  perform  this  statutory  duty  of  a  guard* 
Ian.  The  second,  third,  and  fourth  para- 
graphs of  answer  were  inMifficient. 

The  sixth  paragraph  of  answer  was  di- 
rected to  the  fifth  breach  alleged  in  the 
complaint,  and  was  sufficient,  as  it  showed 
that  the  appellee Parrlsh,  with  bis  wife,  the 
relatrix,  lived  In  her  house  as  their  home, 
and  that  this  constituted  the  use  and  oc- 
cupancy alleged  in  the  fifth  breach ;  and 
that  afterwards  the  house  was  rented  by 
tbe  husband  and  wife,  with  her  full  con- 
sent, for  a  period  of  five  months,  and  tbat 
the  rent  received  for  that  time  wss  used 
and  expended  by  the  husband  and  wife  for 
provisions  to  live  on  and  for  necessaries 
In  housekeeping,  with  the  consent  and  ap- 
proval of  the  relatrix ;  and  that  no  other 
rents  or  income  were  ever  received  by  said 
Parrlsh  for  said  real  estate.  For  error  in 
overruling  the  demurrer  to  the  first,  sec- 
ond, and  fourth  paragraphsof  answer  tbe 
fndgment  is  reversed,  with  costs. 


O  Ind.  App.  M9) 

OsMB  V.  Cooper. 

(AppeUcOe  Covrt  of  Indiana.    May  10,  1881.) 

Bales — Aocbptancb. 

In  an  action  for  the  price  of  goods  alleged 

to  have  been  sold  by  plaintiff  to  defendant,  it  ap- 

S eared  that  plaintiff,  after  sending  the  goods  to 
ef  endant  to  be  sold  by  him,  sent  him  a  proposi- 
tion to  sell  to  him  at  a  price  that  was  Its  fair 
market  value;  that  defendant  did  not  reply  to 
the  proposition,  but  kept  the  property.  Held, 
that  defendant,  in  keeping  the  property,  presum- 
ably accepted  plaintiff's  proposition,  and  is  liable 
for  the  price  therein  contained. 

Appeal  from  circuit  court.  Floyd  coun- 
ty ;  C.  P.  FuROUSON,  Judge. 

Kelso  &  Kelao,  for  appellant.  C.  L.  A 
B.  E.  Jewett,  for  appellee. 

Crcmpackbh,  J.  Cooper  sjed  Orme  for 
f  114.20,  alleged  to  be  due  him  on  account, 
for  571  pounds  of  harness  leather,  sold 
and  delivered  to  the  defendant  at  K^  spe- 
cial instance  by  the  plaintiff.  A  ^'etieral 
denial  joined  the  Issues,  and  the  cause  was 
tried  by  the  court,  and  resulted  in  a  find- 
ing and  judgment  In  favor  of  the  plaintiff- 
for  the  amount  claimed  in  the  complaint. 
A  motion  for  a  new  trial, upon  the  ground 
tbat  the  finding  was  not  sustained  tiy 
safflctent  evidence,  was  filed  and  over- 
raled,  and  t.'iis  appeal  challenges  the  cor- 
rectness of  that  decision  of  the  court.  We 
have  giv«i  the  evidence  a  very  careful  ex- 
amination, and  conclude  that  it  does  tend 
to  support  the  finding  In  all  essential  paN 
ticulars.  It  was  fairly  inferable  from  the 
evidence  that  the  appellee  was  the  owner 
of  the  leather,  and  delivered  it  to  the  ap- 
pellant to  be  sold,  and  he  afterwards  sent 
tbe  appellant  a  proposition  to  sell  It  to 


htm  at  90  cents  a  pound,  which  was  it* 
fair  market  value.  No  response  was  re- 
turned by  the  appellant  to  the  proposi- 
tion to  sell  the  leather  to  him,  and  he  kept 
It,  and  subsequently  Insisted  that  it  be- 
longed to  one  Wolpert,  who  was  indebted 
to  the  appellant,  and  he  proposed  to  ap- 
ply the  proceeds  of  the  leather  upon  such 
indebtedness.  The  title  to  the  leather  be- 
ing in  the  appellee,  the  conduct  of  the  ap- 
pellant In  retaining  it,  in  the  light  of  these 
facta,  would  create,  in  law,  a  presump- 
tion of  the  acceptance  of  appellee's  propor 
sition  to  sell,  or  imply  a  promise  to  pay 
the  fair  market  value  for  the  leather. 
Upon  either  theory  the  Judgment  of  the 
trial '  court  was  right.  Judgment  af- 
firmed, with  costs. 


a  Ind.  App.  419) 
Wtsob  et  al.  v.  Johnson  et  al. 
[AppeUate  Court  of  Indiana.    May  16,  1891.) 
APFSU.i.TB  CouBT— JmnsDicnosAi;  Akoukt— Et- 

VBCT  or  C0U»TER-Cl.AIK. 

Act  Ind.  Feb.  28,  1891,  J  1,  confers  on  the 
appellate  court  exclusive  ]urisdiotlon  of  appeals 
In  "all  cases  for  the  recovery  of  money  only 
where  the  amonnt  In  oontro\rersy  does  not  exceed 
#1,UOO. "  fieid  that,  where  plaintiff  sued  for  dam- 
ages for  breach  of  a  contract,  and  recovered  (775, 
but  dedFendant  averred  performance  thereof,  and 
counter-claimed  for  (525,  the  amount  "In  contro- 
versy" was  11,800,  and  the  appellate  court  had  no 
lorlsdlotlon. 

Appeal  from  circuit  court,  Delaware 
county. 

Act  Ind.  Feb.  28, 1891,  §  1,  confers  on  tbe 
appellate  conrt  exclusive  jurisdiction  of 
appeals  In  "  all  cases  fur  the  recovery  o( 
money  only,  where  the  amount  In  contro- 
versy does  not  exceed  f  1,000. " 

Brotberlon  &  Orr,  for  appellan  ts.  Temp- 
ler  A  Saaders,  for  appellees. 

Black,  C.  J.  This  was  an  action  In 
which  the  appellees  were  the  plaintiffs,  su- 
ing as  partners  under  the  firm  name  of  A. 
L.  Johnson  &  Co.  There  were  a  number 
of  defendants,  some  of  whom,  with  the 
personal  representative  of  another  of 
them,  are  the  appellants.  Tbe  other  de^ 
fendants  were  alleged  to  have  been  foi> 
merl^  members  of-  the  firm  of  A.  L.  John- 
son &  Co.,  and  to  have  assigned  their  in- 
terest in  the  partnership  and  in  the  cause 
of  action  to  one  of  the  plaintiffs.  The  de- 
fendants other  than  these  assignors  were 
sued  under  the  firm  name  of  Wysor, 
Haines  &  Co.  Tbe  complaint  was  in 
three  paragraphs.  In  the  first  and  third 
damages  were  sought  for  alleged  breach 
of  warranty  in  the  sale  of  a  steam-engine 
by  Wysor,  Haines  &  Co.  to  A.  L.  Johnson 
&  Co.  In  tbe  second  paragraph  damages 
weresonght  for  the  failure  and  refusal  of 
Wysor,  Haines  &  Co.  to  perform  a  con- 
tract to  furnish  and  set  up  a  steam-engine 
in  the  mill  of  A.  L.  Johnson  &  Co.  The 
defendants  who  composed  the  firm  of 
Wysor,  Hnlnes  ftCo.  demurred  to  the  sever- 
al paragraphs  of  the  complaint,  and  their 
demuiTers  were  overruled.  They  then  an- 
swered bygenenil  denial,  and  filed  a  plead- 
ing therein,  denominated  a  "cross-com- 
plaint and  counter-claim,"  in  two  para- 
graphs, against  their  co-defendants,  said 
assignors,   and    the    appellees,  averring 
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therein  performance  oo  the  part  of  Wy- 
8or,  Haines  &  Co.  ol  the  contract  stated 
In  the  complaint,  and  alleging  that  tlie 
pnrchaBem  of  said  steam-engine  agreed, 
as  a  part  ol  said  contract,  to  execute  their 
proinisHory  note  lor  f  525  to  fiald  Wysur. 
Haines  &  Co.  in  part  payment  lor  said  en- 
gine, and  charging  failure  on  the  part  of 
the  purcbasers  to  execute  said  note,  or  to 
pay  said  sum,  or  any  part  of  it,  and  that 
said  sum  had  not  been  paid,  or  any  part 
thereof,  and  that  the  same  was  due  and 
unpaid,  to  the  damage  of  said  Wysor, 
Haines  &  Co.  In  the  sum  of  f  1,000,  for 
Tvhich  judgment  was  demanded.  The  ap- 
peliees  answered  the  "cross-complaint  and 
connter-clalm"  by  general  denial  and  by 
an  affirmative  paragraph,  to  which  the 
defendants  composing  the  firm  of  Wysor, 
Haines  &  Co.  demurred.  The  demurrer 
having  been  overruled,  they  replied  by 
general  denial.  There  was  a  trial  by  Jury, 
and  a  general  verdict  for  f776  was  re- 
turned in  favor  of  the  appellees  against 
the  defendants  composing  the  firm  of  Wy- 
m>r,  Haines  &  Co..  who  thereupon  moved 
tor  a  new  trial.  This  motion  having  been 
overruled.  Judgment  was  rendered  on  the 
verdict.  The  appellants  have  assigned  as. 
errors  the  rulings  upon  demurrers  above 
mentioned,  and  the  overraling  of  the  mo- 
tion for  a  new  trial.  The  plaintiffs  being 
content  with  their  Judgment  for  9776,  and. 
this  appeal  being  taken  by  defendants, 
this  court  would  have  Jnrisdictlon  If  the 
amount  in  controversy  were  not  so  In- 
creased by  cross-demand.  The  amount  so 
added  is  not  determined  by  the  arbitrary 
demand  In  the  conclusion  of  the  cross- 
pleading.  The  allegations  of  that  pleading 
f onld  not  aathorize  the  recovery  thereun- 
der of  a  larger  amount  than  would  be  due 
the  cross-complainants  by  reason  of  the 
failure  of  the  appellees  to  malce  their  note 
as  agreed  upon,  or  to  pay  the  amount  for 
which  the  note  was  to  be  given.  When 
that  amount  Is  added  to  the  amount  of 
the  Judgment  the  sum  exceeds  $1,000,  the 
limit  of  the  jurisdiction  of  this  court  In 
actions  of  this  character.  In  determining 
the  question  of  Jurisdiction  we  cannot 
tonsider  the  question  of  the  sufficiency  of 
the  cross-pleading.  Whether  well  pleaded 
or  not,  it  introduces  Into  the  controversy 
an  amount  which  so  increases  the  amount 
othern  ise  in  controversy  that  this  court 
is  deprived  of  Jurisdiction.  Breidert  v. 
Krueger,  76  Ind.  65;  Bowlus  v.  Brier,  87 
Ind.  891;  Coles  v.  Feck,  96  Ind.  333;  Rail- 
road Co.  V.  Van  Auken,  ante,  119,  (at  this 
term.)  It  Is  ordered,  therefore,  that  this 
cause  be  transferred  to  the  supreme  court. 

(1  Ind.  App.  «i)  " 

Brithmit  v.  Fcrness  et  a/. 
(Appellate  Court  of  Indiana.    May  14,  isgi.) 

FiBKS — NlOLIOHSCI — ^VlBDICT. 

In  iui  action  for  the  burning  of  plaintiffs' 
fencM  and  crops,  the  lory,  by  a  special  verdict, 
found  that  defendant  dog  a  narrow  ditch  around 
an  acre  of  Us  land,  and  set  Are  to  the  brush 
thereon;  that  there  nad  l>een  no  rain  for  many 
weelis,  and  that  the  oonditlon  of  the  soil  was 
snch,  Doth  from  its  peaty  nature  and  the  exist- 
ence of  roots  therein,  tliatflre  was  likely  to  bum 
into  it  below  the  surntoe,  and  spread  indeflnitely, 
mtless  active  means  were  taken  to  subdue  it; 
that  nt  the  time  the  fire  was  started  there  was  a 


wind  blowing  towai^  plaintiffs*  land,  Inift  a 
short  distance  away,  which  rendered  it  reasona- 
ble to  apprehend  that  sparks  would  be  carried 
thither,  which  in  fact  occurred,  and  hence  the 
damage.  Held,  that  defendant  was  negligent  in 
starting  the  flre,  and  Judgment  was  properly  ren- 
dered for  plaintiffs. 

Appeal  from  circuit  court,  Porter  coun- 
ty: E.  C.  Field,  Judge. 

E.  D.  Crujapacker,  for  appellant.  B.  A. 
Qillett,  for  appellees.    - 

Rbinhard,  J.  Appellees  sued  the  appel- 
lant In  the  court  below  for  damages 
caused  by  flre  escaping  from  the  appel- 
lant's premises,  and  which  burned  and  de- 
stroyed the  fences,  peat,  soil,  and  crops  of 
the  appellees.  It  is  alleged  that  the  injury 
was  caused  by  the  negligence  of  the  appel- 
lant In  setting  the  flre,  and  allowing  it  to 
escape  therefrom,  and  enter  upon,  ignite, 
and  bum  the  property  of  the  appellees. 
Issues  were  Joined,  there  was  a  trial  by 
Jury,  and  a  special  verdict  was  returned, 
upon  which  the  court  rendered  Judgment 
in  favor  of  the  appellees.  The  only  ques- 
tion discussed  by  counsel  is  that  of  the 
sufficiency  of  the  special  verdict  to  author- 
ize the  judgment  rendered  thereon  by  the 
conrt.  The  Jury  found  that  the  appellees 
were  the  owners  and  in  possession  of  the 
40  acres  of  land  described  in  the  complaint 
as  belonging  to  them ;  that  they  were  also 
the  owners  of  SiO  acres  of  hay,  of  the  value 
of  $105;  also  4  acres  of  growing  com,  aod 
200  rods  of  post  and  rail  fence,— all  of 
which  property  was  situated  on  the  real 
estate  aforesaid ;  that  the  appellant  was 
the  owner  and  in  possession  of  4fl  acres  of 
land  immediately  adjoining  that  of  the 
plaintiff  on  the  west;  that  both  said  pieces 
of  land  were  composed  mainly  of  peat 
marsh  from  I  foot  to  6  feet  deep ;  and  the 
appellees'  was  principally  grass  ground, 
and  had  recently  been  mowed  over,  at  the 
time  of  the  injury  complained  of;  that 
early  in  the  month  of  May,  1S87,  the  de- 
fendant dug  a  small  ditch,  1  spade  deep 
and  3  spades,  or  about  16  Inches,  wide, 
around  about  1  acre  of  his  said  land  ad- 
joining that  of  the  plaintiffs,  the  ditch  on 
the  east  side  of  said  acre  being  about  8 
feet  from  the  division  fence  between 
plaintiffs  and  defendant;  that  in  digging 
said  ditch  he  had  thrown  the  material 
onto  the  space  between  the  same  and  said 
fence,  and  the  material  so  thrown  outhad, 
at  the  time  of  the  setting  of  the  flre  here- 
inafter mentioned,  become  dry  and  in- 
flammable, and  such  space  was  also  cov- 
ered to  some  extent  with  dry  and  inflam- 
mable grass  and  weeds;  that  on  the  4th 
day  of  August,  1887,  the  defendant  set  flre 
to  the  place  so  surrounded  by  said  ditch, 
which  flre  immediately  ran  over  the  same, 
and  burned  off  the  stnbble,  and  at  the 
same  time  the  defendant  set  fire  to  the  dry 
peat  at  various  points  on  said  acre  for  the 
purpose  of  baraing  off  such  peat  to  reduce 
the  land  to  a  condition  for  raising  cran- 
berries; that  the  defendant  allowed  the 
flre  to  bum  until  the  evening  before  its  es- 
cape, as  hereinafter  mentioned,  and  dur- 
ing the  Intervening  time  thedefendant  also 
caused  the  said  ditch  on  the  east  side  to  be 
deepened  to  the  extent  of  one  spade  more; 
that  the  defendant  left  the  flre  on  the  even- 
ing of  the  9th  day  of  August  aforesaid, 
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and  d!d  not  return  totbe  same  until  about 
half  past  11  o'clock  in  the  forenoon  of  the 
next  day,  bat  daring  the  said  forenoon 
bis  hired  man  was  at  work  cattiag  hay 
for  hiraBelf,  something  over  a  quarter  of  a 
mile  from  Bald  fire,  and  in  siKht  thereof; 
that  when  the  defendant  was  thereat  half 
past  11  o'clock,  as  aforesaid,  the  fire  was 
BtlU  buming,  but  confined  to  the  defend- 
ant's land,  and  be  and  bis  hired  man  then 
went  away  halt  a  mile  to  dinner;  that 
while  they  were  gone,  and  within  an 
hour  after  the  defendant  left,  the  said  fire 
escaped  from  his  said  land,  and,  by  means 
df  flying  sparkn  and  embers,  jumped  the 
said  ditch  on  the  east,  and  caught  in  and 
set  fire  to  the  inflammable  material  on  the 
east  side  thereof,  and  from  thence  ran 
along  the  stubbie  over  the  plaintiffs'  land, 
and  continued  to  burn  thereon,  and  the 
soil  thereof,  until  the  grass  sod  was  de- 
stroyed, the  peat  burned  to  an  uneven 
depth,  and  in  many  places  down  to  the 
water  level  of  the  drainage  system  of  said 
land,  and  thereby  the  said  land  was  In- 
jured and  damaged  to  the  extent  of  $160; 
the  said  hay  was  burned  and  destroyed, 
the  said  bay-rake  was  burned  and'  de- 
stroyed, thesaid  growing  corn  was  burned 
and  injured  to  theexteut  of  f38,and  plain- 
tiffs' fence  burned  and  Injured  to  the  ex- 
tent of  $30;  that  at  the  time  the  defend- 
ant set  said  fire,  and  while  the  same  was 
burning  on  his  land,  the  weather  was  very 
dry  and  hot,  there  having  been  no  rain 
since  tbe  Sd  day  of  July  previous;  that 
the  iieat  on  the  lands  of  both  parties  was 
unusually  dry  and  Inflammable,  and  there 
were  also  within  and  near  tbe  surface  of 
the  defendant's  said  baming  field  many 
old  decayed  roots  and  limbs  of  trees,  some 
of  which  extended  to  the  margin  of  said 
ditch  on  the  east;  that  fire  burning  in 
such  soil  ordinarily  bums  and  smoulders  in 
tbe  peat,  eating  into  the  same,  burning 
under  the  surface,  and  running  along  the 
sticks  and  rgots,  and  coming  out  in  new 
places,  for  an  indefinite  length  of  time,  and 
tin  put  out  by  heavy  raiUH  or  subdued  by 
active  means,  and  is  liable  and  likely  to, 
and  often  does.  In  moderate  wind,  fly 
through  tbe  air  and  ignite  combustible 
matter  to  a  distance  of  several  feet ;  that 
a  portion  of  the  plaintiffs,  and  many 
neighbors,  when  they  became  aware  of 
the  fire,  ran  to  the  same,  and  attempted 
to  beat  it  out  and  arrest  it,  but  that  It 
was  impossible  so  to  do,  tbe  same  having 
become  wholly  uncontrollable;  that  at 
the  time  the  fire  communicated  with  plain- 
tiffs' lands,  and  the  time  the  defendant 
was  there  at  half  past  11  o'clock,  a  fairly 
fresh  breeze  was  blowing,  but  not  with 
more  force  and  velocity  than,  winds  ordi- 
narily are  in  such  season,  during  three  or 
tour  days  In  the  wdek ;  that  tbe  manner  in 
which  fires  so  burn  and  operate  in  such 
lands  as  the  defendant's,  and  the  manner 
In  which  they  so  spread  through  the  air, 
was  known  to  men  of  ordinary  experience 
before  and  during  all  the  time  of  said  fire; 
and  that  there  was  no  Independent  or  un- 
usual cause  intervening  to  produce  the 
Are  which  injured  the  plaintiffs'  property, 
other  than  the  fire  so  set  and  encouraged 
by  the  defendant.  The  remainder  of  the 
special  verdict  relates  to  the  amount  of 
v.27N.E.no.8-42 


the  damages.  In  case  tbe  finding  is  toi 
plaintiffs. 

It  is  insisted  by  tbe  appellant  that  these 
facts  do  not  show  any  negligence  on  his 
part,  either  in  setting  tbe  fire  or  lu  suffer- 
ing It  to  escape;  and  hence  the  judgment 
should  have  been  for  tbe  appellant.  It  is 
an  old  maxim  that  every  man  should  so 
use  bis  own  property  as  not  to  injure  that 
of  his  neighbor.  It  does  not  follow  from 
this,  however,  that  a  man  necessarily  ren- 
ders himself  liable  for  damage  in  every  in- 
stance where,  as  a  consequence  of  the  use 
of  his  property,  injury  may  result  to  an- 
other. It  seemsthat  the  old  common-law 
rules  in  relation  to  the  escape  of  fire  from 
the  premises  of  a  terre-tenant  to  those  of 
his  neighbor  were  much  more  rigorous 
against  the  interest  of  the  former  than  un- 
der modem  laws.  To  such  an  extent  was 
this  the  case  that  It  was  considered  the 
duty  of  every  one,  when  a  fire  broke  out 
in  bis  house  or  field,  to  control  it,  so  as  to 
prevent  injury  to  bis  neighbor,  the  ques- 
tion of  negligence  not  entering  Into  the 
consideration  at  all ;  and  if  he  failed  to  so 
control  it,  and  damage  resulted  to  big 
neighbor,  he  was  liable  to  him  for  It.  See 
Bennett  v.  Ford,  47  Ind.  264.  By  the  stat- 
utes of  6  Anne,  c.  81,  and  14  Geo.  III.  c.  78, 
this  liability  was  taken  away  in  the  case 
of  "any  person  in  whose  house,  chamber, 
stable,  bam,  or  other  building,  or  on 
whose  estate,  any  fire  shall  accidentally 
begin."  The  construction  placed  upon 
these  statutes  was  that  the  word  'ae- 
cldentally  "  was  held  to  exclude  all  idea  of 
negligence,  and  hence,  in  cases  of  negligent 
burning,  the  liability  remained  the  same 
as  before.  But,  as  an  effect  of  these  stat- 
utes, the  burden  of  proving  negligence  in 
actions  therefor  was  cast  upon  tbe  plain- 
tiff, and  It  was  no  longer  required  to  use 
the  highest  degree  ot  diligence  in  the  con- 
trol of  fires,  but  only  "that  required  ot 
a  prudent  man  in  the  provident  conduct 
of  his  business. "  Bevin,  Neg.  p.  978  et  seq. 
Both  the  decisions  and  the  text-books  con- 
tain much  subtle  learning  and  discussion 
upon  the  subject  of  how  far  a  man's  duties 
will  require  him  to  go  in  tbe  exercise  of 
proper  diligence  in  cases  of  accidental 
fires;  but  the  question  with  which  we  are 
more  directly  concerned  in  thecase  in  hand 
is  the  kind  of  diligence  required,  where  the 
act  of  kindling  the  fire  is  one  that  was 
done  intentionally  by  tbe  party  sought  to 
be  charged  with  liability.  Ordinarily,  the- 
owner  or  occupant  ot  land  baa  a  right, 
doubtless,  to  set  fire  to  rubbish,  and  sncb 
.useless  articles  as  he  desires  to  put  out  ot 
bts  way,  so  as  to  prepare  the  soil  tor  culti- 
vation. All  the  law  requires  of  him,  un- 
der such  circumstances,  is  to  use  reasona> 
ble  care  and  prudence  to  confine  the  fire  to 
his  own  premises,  and  the  party  seeking 
to  hold  him  liable  tor  damages  done  by 
It  is  required  to  prove,  by  a  preponder- 
ance of  the  evidence,  that  the  injury  was 
the  result  of  his  negligence.  There  may  be 
circumstances,  however,  where  it  would 
be  considered  prima  faclf  negligence  in  him 
to  start  the  fire.  In  Hawey  v.  Nourse,  64 
Me.  266,  DiCKEBSON,  J.,  speaking  for  the 
court, says:  "Every  person  has  a  right  to 
kindle  a  fire  on  bis  own  land  tor  the  pur- 
pose ot  husbandry,  U  M  does  It  at  a  prop- 
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er  time  and  In  a  suitable  manner,  and  nsea 
reasonable  care  and  dillKence  to  prevent 
ItH  spreading  and  doing  Injary  to  tbe 
property  ot  otbera.  The  time  may  be  suit- 
able and  the  manner  prudent;  and  yet,  II 
he  Is  Kullty  of  negligence  In  taking  care  of 
It,  and  it  spreads  and  injures  the  property 
of  another  In  consequence  of  such  negli- 
gence, he  is  liable  in  damages  for  the  in- 
jury done.  The  gist  of  the  action  is  negli- 
gence; and  if  that  exists  in  either  of  these 
particulars,  and  injury  is  done  in  conse- 
quence'thereof,  the  liability. attaches,  and 
it  Is  Immaterial  whether  the  proof  estab- 
lishes gross  negligence,  or  only  a  want  of 
ordinary  care  on  tbe  part  ol  the  defend- 
ant." 

}t  may  be  said  that,  as  a  general  rule, 
there  mustbesome  proof  of  the  negligence, 
aside  from  the  fact  of  the  fire  itself,  before 
liability  will  attach ;  but  Itis  not  required 
that  there  should  be  proof  of  negligence, 
both  In  the  setting  of  the  Are  and  in  prop- 
erly guarding  it  afterwards.  Tbe  Indiana 
case  cited  by  the  appellant's  counsel  does 
not  attempt  to  enunciate  a  different  doc- 
trine. Ballroad  Co.  v.  Culver,  60  Ind.  469. 
It  is  held  in  that  case  merely  that,  as  a 
matter  of  pleading,  negligence  must  be  set 
up  In  permitting  the  fire  to  spread  as  well 
18  In  the  kindling  of  it.  See,  also,  Rail- 
way Co.  V.  Ehlert,  87  Ind.  847;  Railway 
Co.  r.  McBroom,  91  Ind.  111.  It  Is  held  in 
Minnesota  that,  though  the  owner  of 
land  has  a  right  to  set  fire  to  his  grass  and 
stnbble  thereon  for  purposes  of  cultivation, 
yet  hemnst select  such  a  time,  and  doso  In 
such  manner  and  under  such  circumstan- 
ces, as  make  it  appear  probable  that  Injury 
to  others  will  not  follow.  Dewey  v.  Leon- 
ard, 14  Minn.  168,  (Gil.  120.)  See,  also, 
Krlppner  v.  Blebl,  28  Minn.  189,  9  N.  W. 
Rep.  671.  In  New  York  It  was  held  that 
liability  atta'ches  in  a  case  where  fire  Is 
kindled  by  one  on  his  own  premises,  if  the 
fire  was  either  started  or  suffered  to 
spread  by  his  own  negligence.  Webb  v. 
Railroad  Co.,  49  N.  Y.  420.  In  that  case, 
FoLGBR,  J.,  speaking  for  the  court,  said : 
"We  have  the  common-law  principle,  well 
established  and  thoroughly  recognized, 
and  still  existing,  to  this  extent:  that  he 
who  negligently  sets  or  negligently  man- 
ages a  fire  in  bis  own  property  is  liable  to 
bte  Immediate  neighbor  for  the  damage 
cansed  to  him  by  the  spread  of  tbe  fire  un- 
to his  neighbor's  next  adjacent  property." 
In  a  case  decided  in  Pennsylvania,  it  was 
adjudged  that  greater  caution  is  required 
where  deallngwith  a  subject  of  risk  than 
under  ordinary  circumstances,  and  that  a 
man'ls  answerable  for  the  cnnseqnencea 
of  negligence  which  are  natural  and  prob- 
able, and  might,  by  the  exercise  of  ordi- 
nary prudenceand  forecast,  have  been  fore- 
seen; while  If  his  fault  happen  to  concur 
with  something  extraordinary,  and  not 
likely  to  be  foreseen,  he  will  not  be  an- 
swerable. McGrew  v.  Stone,  58  Pa.  St. 
43ft.  In  a  Massachusetts  case  It  was  said : 
"A  man  who  negligently  sets  fire  on  his 
own  land,  and  keeps  it  negligently,  is  lia- 
ble to  an  action  at  common  law  for  any 
Injury  done  by  tbe  spreading  or  commu- 
nication of  the  flre  directly  from  his  land 
to  the  property  of  another,  whether 
through  tbe  air  or  along  the  graund,  and 


whether  he  might  or  might  not  have  rea- 
sonably anticipated  the  particular  man- 
ner and  direction  In  which  It  is  actually 
communicated."  Hlggins  v.  Dewey,  107 
Mass.  494.  In  our  own  state  it  is  held 
that  it  is  incumbent  upon  tbe  party  oa 
whose  premises  flre  originates  to  exercise 
greater  care  and  caution  in  the  ratio  in 
which  the  risk  becomes  greater.  Gagg  v. 
Tetter,  41  Ind.  22S;  Coliios  v.  Groseclose, 
40  Ind.  414;  Railroad  Co.  v.  Nelson, 61  Ind. 
160.  And  it  was  said,  in  an  early  case  in 
Indiana,  that  if  the  injury  is  the  natural 
and  probable  consequence  of  the  act,  and 
such  as  any  prudent  man  must  have  fore- 
seen, the  defendant  will  be  held  liable. 
Durham  v.  MusaeltAan,  2  Blackf.  96,  ap- 
proved in  Sisk  V.  Crump,  112  Ind.  604,14  N. 
E.  Rep.  881.  See,  also.  Young  v.  Harvey, 
16  Ind.  314.  See,  also,  Cooley,  Torts,  p. 
609.  It  is  sometimes  a  matter  of  consider- 
able difficulty  to  determine  whether  a  glv. 
en  state  of  facts  does  or  does  not  amount 
to  negligence.  Where  thefacts  are  specially 
found, however.eitherby  the  court  or  jury, 
it  becomes  the  province  of  the  court  to  de- 
cide whethersuch  facts  amount,  prima  facie 
at  least,  to  negligence.  Itis  said  by  an  au- 
thor in  high  standing  that  "there  may  be 
no  direct  proof  of  negligence,  yet  the  way 
In  which  an  injury  is  done  may  be  such 
that  negligence  is  the  moat  probable  hy- 
pothesis by  which  it  can  be  explained; 
and,  when  this  is  so,  the  defendant  must 
disprove  negligence  b.y  showing  tha  the 
exercised  due  care.  "  Whart.  Neg.  §  871. 

It  is  Insisted  by  counsel  for  appellant 
that  there  are  no  facts  found  by  tbe  jury 
which,  upon  their  face,  make  a  case  of 
negligence,  either  in  kindling  or  in  guard- 
ing the  fire.  Tbe  appellant  had  a  right, 
as  we  have  seen,  for  the  purpose  of  re- 
ducing his  land  to  a  state  of  cultivation, 
to  kindle  the  fire  upon  his  premises,  if  he 
did  so  at  the  proper  time  and  under  ordi- 
narily favorable  circumstances,  and  in  a 
reasonably  prudent  manner..  Tbe  facts, 
it  is  true,  do  not;  show  that  when  the  fire 
was  kindled  there  was  any  unusually 
high  wind  or  other  unfavorable  atmos- 
pheric condition,  excepting  that  It  was 
nnusnally  dry  and  hot.  But  the  facts  do 
show  this,  and,  further,  that  there  had 
been  no  rain  for  more  than  a  month  past, 
and  that  the  peat  on  the  lands  of  these 
parties  was  nnu8aaU.r  dry  and  inflamma- 
ble. The  facts  found  further  show  that 
there  were  many  old  decayed  roots  and 
limbs  ot  trees  extending  from  the  appel- 
lant's land  to  the  border  of  tbe  land  of 
appellees;  that  flre  burning  in  lands  of  the 
nature  of  these  ordinarily  bums  and 
smoulders  in  the  peat,  eating  into  the 
same,  burning  under  the  surface,  and  run- 
ning along  the  sticks  and  roots,  and  com- 
ing out  In  new  places  for  an  indefinite 
length  ot  time,  and  till  tbe  same  is  put 
out  by  heavy  rains  or  subdued  by  active 
means,  and  is  liable  and  likely  to,  and  oft- 
en does,  in  moderate  wind,  fly  through 
the  air,  and  ignite  combustible  matter  to 
a  distance  of  several  feet;  that  tbe  man- 
ner in  which  fires  burn  and  opera tein  such 
lands  was  known  to  men  of  ordinary  ex- 
perience before  and  during  the  time  ol  the 
fire;  that  there  was  no  independent  or  un- 
usual cause  Intervenlna  (wproduce  tbe  fire 
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which  Injured  the  appeHef^s'  property, 
other  than  the  Are  aet  and  encouraged  by 
the  appellant.  The  appellant  admits  that 
if  "the  crl^nal  setting  ont  ot  the  fire 
was  such  that  its  escape,  under  ordi- 
nary conditions  and  circumstances,  would 
be  a  natural  and  ordinary  sequence, "  this 
would  be  such  negligence  as  to  charge  him 
with  lialillity.  This,  we  think,  cannot  be 
controverted.  We  think  it  is  shown  by 
the  special  verdict  that  the  condition  ot 
tbe  atmosphere  and  of  the  material  to  be 
bnrned  was  snch,  at  the  time  chosen  to 
kindle  the  Are,  that  sparks  would  almost 
inevitably  fly  into  the  highly  combustible 
material  adjacent  to  the  appellant's  soil, 
and  ignite  It,  and  that  men  of  ordinary 
prndence  would  know  and  recognize  this 
principle  also  appears  amply  from  tbe 
facts  found.  This  is  not  the  case  of  the 
burning  of  ordinary  dead  timber  or  fal- 
low. The  care  and  prndence  to  be  exer- 
cised depends  in  a  great  measure  upon  the 
quality  and  character  of  the  material  sur- 
rounding the  lire,  as  well  as  the  condition 
ot  the  atmosphere.  Thus  It  was  said  In 
the  case  of  Webb  r.  Railroad  Co.,  supra : 
"But  if,  in  a  time  of  extreme  drought  and 
high  wind,  there  be  laid  or  sofiered  to 
gather  a  train  of  readily  combustible  mat- 
ter up  to  the  bounds  ot  another's  proper- 
■  ty.  it  is  not  to  be  denied  that  it  is  an  act 
uf  negligence  to  drop  fire  at  the  hither  end 
ot  that  train  ;  nor  that  it  is  an  ordinal^, 
a  nsual,  u  necessary  result,  reasonably  to 
be  expected,  that  the  fire  Will  run  from 
particle  to  particle  throueh  it,  and  catch 
whatever  will  burn,  which  is  adjacent  at 
the  thither  end."  And  we  think  it  quite 
analogous  to  reason  that  where  tbe  fire  is 
Immediately  surrounded  by  highly  com- 
bustible and  inflammable  material,  up  to 
the  very  border  ot  the  adjacent  proprie- 
tor's soil,  and  from  there  on  indefinitely, 
it  cannot  be  denied  that  it  is  an  act  of 
negligence  to  kindle  snch  fire,  and  that  it 
is  a  sequence  reasonably  to  be  expected 
that  the  slightest  breesu  will  carry  suffi- 
cient sparks  of  fire  into  snch  combustible 
matter,  and  ignite  it,  consuming  what- 
ever property  will  bum  which  lies  in  Its 
pathway.  See  Railway  Co.  v.  Nitscbe, 
(Ind.)  2«  N.  E.  Rep.  51.  We  therefore  con- 
clude that  the  appellant  was  guilty  of 
negligence  in  setting  the  Are,  and  that  the 
court  below  correctly  adjudged  so.  If 
this  be  true,  then  it  can  make  no  difference 
whether  tbe  appellant  used  ordinary  pre- 
caution to  keep  the  fire  from  spreading 
or  not.  The  digging  ot  the  ditch,  one 
spade  deep,  or  a  hundred  feet  deep,  could 
not  have  prevented  the  flying  ot  tbesparks 
which  the  jury  found  were  the  Immediate 
cause  of  the  communication  of  the  fire 
from  appellant's  land  to  the  inflammable 
material  on  the  land  ot  the  appellees.  - 
Nor  could  the  careful  watching  of  the  ap- 
pellant and  his  hired  hand  avail  to  arrest 
the  flight  ot  the  disastrous  sparks.  There 
was  absolutely  no  safeguard,  after  tbe 
setting  of  the  fire,  excepting  its  extinc- 
tion. We  hold,  then,  that  the  facts  found 
by  the  jury  make  a  prima,  facta  case  ot 
negligence  against  the  appellant,  and  that 
the  court  committed  no  error  in  rendering 
Judgment  in  favor  of  the  appellees.  The 
judgment  is  affirmed,  with  costs. 


CrOmpaceeb,  J.,  having  been  ot  counsel 
below,  took  no  part  in  the  &eciBion  of  the 
questions  involved  in  this  case. 

(IM  Mass.  7) 


HovEY  V.  Adams. 

C8upre;ii«  JucUolal  .Court  of  MagsanhutOiU. 
BoSoUe.    May  20,  1891.) 

CoMvsBSios  ov  ReaI/TT  ukdeb  Wilu 
An  estate  was  devised  In  trust,  the  income 
to  be  paid  to  P.  for  life,  and  the  principal  to 
her  children  on  her  death;  and  the  tmsteu  was 
anthori^  to  sell  the  real  estate,  the  proceeds  of 
Bach  sales  to  be  held  and  accounted  for  "in  lieu 
and  Instead  of  suuh  real  estate,"  and  "to  be  lield 
for  the  same  uses  and  purposes,  and  none  other, 
as  the  real  estate  should  hare  been  held  for. " 
Before  P.  's  death  her  children  conveyed  their  in- 
terest under  the  will  to  H.,  who  died  before  P. 
field,  that  the  prooeeds  of  the  real  estate  sold 
retained  the  character  of  real  estate,  and  on  P.  's 
death  went  to  H.  's  heir  at  law,  and  not  to  his 
administratrix. 

Report  from  isnpreme  judicial  court,  Suf- 
folk county*  Oliver  W.  Holmes,  Jr., 
Judge. 

Hnnisoa  Dnaham  and  WilHum  F.  Msr- 
rlti,  for  plaintiff.  A.  E.  Deaison  and  J.  ii. 
Lesser,  tor  defendant. 

Per  CuRtAM.  By  tbe  will  ot  Mrs.  Miriam 
W.Stedman  she  deylsed  one-ninth  part  ol 
tbe  residue  of  her  estate  to  trustees,  upon 
the  trust  to  pay  the  income  thtreof  for 
life  to  her  daughter,  iirs.  Miriam  W. 
Priest,  and  upon  the  further  trust  that  if 
Mrs.  Priest  should  decease,  leaving  iiasue, 
then  "to  grant,  surrender,  and  convey  to 
such  Issue,  their  heirs  and  assigns,  forever, " 
tbe  share' of  which  "their  parent  received 
the  Income  as  aforesaid,  to  be  equally 
divided  among  such  issue,  share  and  share 
alike."  Mrs.  Piiest  deceased  on  May  31, 
1888.  leaving  issue;  and  before  her  death 
three  of  her  children  conveyed  to  Charles 
A.  Hovey,  the  plaintiff's  Intestate,  their 
interest  in  tbe  estate  of  which  their  mother 
bad  tbe  income  by  a  deed  which  operated 
as  it  is  agreed  to  convey  one-quarter  of 
this  ninth.  Hovey  died  on  June  19, 1886, 
leaving  a  daughter,  Mrs.  Miriam  P.  Ad- 
ams, who  was  his  sole  heir  at  law.  He 
had  also  been  married  for  the  second  time, 
and  left  a  widow,  who  is  tbe  administra- 
trix bringing  this  bill.  The  fourth  of  tbe 
ninth  part  which  had  belonged  to  Hovey 
has  been  paid  over  to  tbe  defendant,  Mrs. 
Adams,  under  a  decree  of  the  probate . 
court,  which  she  sets  up  as  conclusive  of 
her  right  to  it,  and  which  the  plaintiff 
claims  is  invalid.  As  we  think  that  tbe 
defendant, as  tbe  heir  of  Hovey,  is  entitled 
to  the  money  as  real  estate,  and  that  the 
plaintiff,  as  bis  administratrix,  has  no 
right  to  it,  we  do  not  find  it  necessary  to 
consider  the  character  or  effect  of  the  de- 
cree of  the  probate  court.  Where  execu- 
tors or  trustees  are  directed  to  convert 
real'estate  into  personal,  it  will  more  readi- 
ily  be  inferred  that  the  proceeds  ot  such 
realty  are  to  l>e  held  as  personal  property 
than  where  power-  and  authority  merely 
are  conferred  upon  the  e;i;ecutor  thus  to 
change  Investments.  In  the  former  case 
the  directionshows  or  tends  to  show  that 
the  testator  has  contemplated  and  under- 
stands tbe  change  that  may  be  made  in 
the  rights  of  various  parties  by  tbe  cliange 
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in  the  form  of  tbe  property,  while  in  the 
latter  case  It  la  less  easy  to  Biippose  that 
he  has  confided  to  another  tbe  right  and 
power  to  determine  at  his  own  discretion 
whether  the  descent  or  devolatlon  of  the 
property  shall  be  changed  by  the  new  form 
which  the  property  may  assume  by  reason 
of  the  sale.  That  money  derived  from  the 
sale  of  real  estate  will  retain  the  character 
of  real  estate,  and  be  subjected  to  the  in- 
cidental rights  which  attend  property  in 
that  form,  will  not  be  doubted  if  such  has 
been  the  clearly  ezpresAed  intention  of  the 
party  authorizing  the  conversion.  Where 
leave  is  given  under  the  statute  to  an  ex- 
ecutor or  administrator  to  sell  real  estate 
for  the  payment  of  debts,  if  there  be  a 
surplus  it  is  considered  real  estate  to  de- 
scend, and  to  be  disposed  ot  as  if  it  were 
actually  so.  Pub.  St.  c.  142,  §  9.  In  de- 
termining what  were  the  rights  of  Hovey, 
or  those  acquired  under  bim,  it  will  be  ad- 
visable first  to  inquire  whether,  if  bis 
grantor,  Joslah  S.  Priest,  who  was  one  of 
the  sons  ol  Miriam  W.  Priest,  had  not 
conveyed  his  interest  under  the  will,  he 
would  have  taken  the  amount  ot  the 
fourth  of  the  ninth  as  realty.  It  is  to 
be  observed  that  the  will  contains  no 
direction  to  turn  the  real  estate  into 
money,  but  a  power  only;  and  the  power 
given  to  the  trustee  is  apparently  for  con- 
venient management  merely  The  execu- 
tor or  trustee  might  sell  the  whole  or  any 
part  of  it.  but  it  is  not  readily  admissible 
that  the  testator  intended  that  either 
should  thus  be  invested  with  any  au- 
thority to  change  tbe  rights  of  those  bene- 
flciatly  entitled  thereto.  After  authorizing 
the  executor  to  convey  any  portion  of  the 
realty,  the  testator  adds.  "The  proceeds 
of  such  sales  to  be  held  and  accounted  for 
by  said  executors  in  lieu  and  Instead  of 
such  real  estate."  After  the  transfer  of 
the  property  to  trustees,  the  same  au- 
thority to  convert  real  estate  Into  per- 
sonal is  conferred  upon  them,  and  then 
follows  the  proviso  already  quoted,  by 
which  the  proceeds  of  the  real  estate,  so 
far  as  the  trustees  exercise  their  power  to 
make  sale  thereof,  are  to  be  "held  for  the 
same  uses  and  purposes,  and  none  other, 
as  the  real  estate  should  have  been  held 
for."  Tbe  object  of  this  language  is  to 
guard  against  any  Inference  that  by  tbe 
change  Into  personalty  tbe  property  sold 
is  to  lose  the  character  ot  realty,  or  that 
its  descent  or  disposition  Is  to  be  in  any 
way  altered,  or  any  change  made  In  tbe 
beneQclarles  or  their  proportions.  In  Hol- 
land V.  Crutt,  8  Qray,  162,  it  was  held  that 
where  real  estate  speciflcally  devised  by 
a  will  which  authorizes  the  executor  or 
administrator  to  sell  any  of  the  testator's 
real  estate  and  reinvest  the  proceeds  in 
personal  estate,  but  docs  not  manifest 
any  Intent  thereby  to  alter  the  disposition 
ot  the  property.  Is  legally  converted  into 
personalty,  the  proceeds  are  to  go  to  the 
same  persons  and  In  the  same  proportions 
as  If  it  had  remained  real  estate.  When 
land  is  converted  into  money,  as  by  a 
trustee  with  power  to  sell,  unless  there  is 
an  intent  manifested  by  tbe  settler  of  tbe 
trust  that  its  disposition  shall  be  thereby 
changed,  the  fund  takes  the  place  of  the 
land  which  yielded  it,  to  be  applied  and 


disposed  of  in  the  same  manner  until  tbe 
ub]ect  of  the  trust  is  accomplished.  The 
general  rule  is  that  it  is  only  when  it  ap- 
pears that  It  was  the  Intention  ot  the  tes- 
tator to  convert  real  estate  into  person- 
al, and  definitely  to  affix  to  it  the  latter 
character,  the  law  will  treat  the  estate  as 
personal  for  all  the  purposes  to  which  the 
Intention  of  the  testator  extends.  Ham- 
mond V.  Putnam,  110  Mass.  232.  So  far  is 
this  from  appearing  in  the  case  at  bar,  the 
language  of  the  testator  heretofore  quoted 
shows  a  clearly  expressed  Intention  that 
tbe  proceeds  of  her  real  estate,  if  sold, 
sballbeheld  for  all  purposes  as  realestate. 
The  trustee,  so  far  as  Priest  was  con- 
cerned, held  the  proceeds  of  the  real  estate 
as  realty ;  and,  so  tar  as  he  and  the  trus- 
tee were  concerned,  they  would  not  lose 
that  character  until  as  such  they  reached 
bim.  "As  a  general  rule  to  be  deduced 
from  the  cases,  we  think, "  says  Chief  Jus- 
tice SaAW,"that  incase  ot  such  con  version 
ot  real  Into  personal  estate  to  stand  in 
place  of  the  real,  as  more  beneficial  to  the 
parties  without  changing  the  beneficial 
destination,  the  character  thus  Impressed 
on  the  money  will  attach  to  it'  until  it 
reaches  one  who.  It  it  had  remained  real 
estate,  would  take  It  beneficially, — that 
is,  to  his  own  use  absolutely,  or  with  a 
power  like  that  ot  tenant  in  tail  in  pos- 
session, to  dispose  of  it  absolutely,  or 
make  it  bis  own  to  all  purposes;  and  it 
will  then  be  bis  absolutely."  Holland  v. 
Adams,  8  Oray.  188,  191.  While,  upon 
reaching  him,  the  proceeds  would  not 
have  retained  their  artificial  character, 
Priest  would  yet  have  received  them  as 
realty.  Thecon  veyance  by  Priest  to  Hovey 
did  not  change  the  character  ot  the  estate 
or  the  construction  ot  the  will.  Tbe  es- 
tate was  received  by  Hovey  as  real  estate, 
and  tbe  proceeds  ot  it,  when  it  was  sold, 
continued  to  be  real  estate  as  long  as  it 
remained  under  the  operation  of  tbe  will. 
At  the  death  of  Hovey  two  parcels  bad 
been  sold  and  two  remained  unsold,  but 
the  whole  constituted  one  fund,  made  by 
the  will  real  estate,  and  the  Interest  in  tbe 
whole  passed  to  the  heirs  of  Hovey.  Bill 
dismissed. 


(US  Uass.  sot) 
CtrNNiNOHAM  V.  Boston  ft  A.  B.  Oo. 

{Suvreme  JudHdal  Covrt  of  ilastouiwueU*. 
Norfolk.    May  18,  1891.) 

BooNOABiM—RaooeNiTioN—BviDBKca— Estop- 
pel. 

1.  In  an  action  of  trespass  defendant  railroad 
company  put  in  evidence  a  location,  the  validity 
of  which  was  not  disputed,  of  land  which  was 
described  as  adjoining  the  land  of  plaintiff's 
predecessor  in  title.  The  location  referred  to  a 
fence  as  tbe  division  line,  and  for  further  iden- 
tiflcatlon  referred  to  a  plan  therewith  filed,  where- 
on the  land  embraced  in  the  location,  including 
the  land  in  dispute,  was  colored  red.  The  oopy 
of  the  plan  furnished  plaintiff's  predecessor  in 
title  was  colored  pink  up  to,  but  not  including, 
the  land  In  dispute,  but  it  was  shown  inclosed 
with  a  line,  and  marlied  with  the  name  of  de- 
fendant's station,  and  the  boundary  line  men- 
tioned in  the  location  agreed  with  the  plan. 
Held,  that  Judgment  for  defendant  was  proper. 

2.  In  such  action  it  appeared  thai  defendant, 
after  filing  tbe  location,  acoepited  a  deed  from 
plaintiff's  predecessor,  describing  the  land  con- 
veyed as  the  land  taken  by  the  location,  which 
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description  did  not  inolade  the  land  In  dispute: 
bat  at  the  date  of  the  location  defendant  did  not 
admit,  nor  did  plaintifl's  pMdecessor  claim,  that 
the  latter  had  title  to  the  premise*.  It  alio  ap- 
peared that  plaintiff's  predecessor  gave  defendant 
a  license  to  use  land,  which  license  would  have 
been  useless  unless  defendant  owned  the  land 
in  question.  Held,  that  defendant  was  not  es- 
topped to  claim  that  the  land  in  question  was 
O07ered.by  the  location. 

Appeal  from  8op«rior  coort,  Norfolk 
connty. 

Action  of  treBpass  by  Hetty  S.  Cnunlng- 
bam  against  tbe  Boston  &  Albany  Rail- 
road Company.  Judgment  lor  delendant, 
and  plaintiff  appeals. 

Frederick  Cunalugbam,  lor  appellant. 
Samuel  Hoar,  tor  appellee. 

H01.MB8,  J.  Tbisis  an  action  to  trytbe 
title  to  a  small  parcel  ot  land  occupied  by 
tbe  defendant  in  rear  ot  one  of  its  stations 
known  as  "Cottage  Farms  Station."  Tbe 
case  was  submitted  to  tbe  superior  conrt 
on  an  agreed  statement  of  tacts,  wltb 
power  to  draw  Inferences,  and  that  conrt 
found  tor  the  defendant.  Tecbnically,  tbe 
only  question  before  us  is  whetber  tbe 
agreed  facts  warrant  that  finding,  eltber 
as  a  necessary  conclusion  ot  law  or  as  a 
possible  Inference  of  fact  from  wbat  Is 
agreed  is  considered  as  evidence.  Railroad 
Co.  V.  Wilder,  187  Mass.  536,  638;  Charlton 
V.  Donnell,  100  Mass.  229,  281. 

Many  of  tbe  facts  agreed  are  made  im- 
material by  an  interpretation  of  tbe  de- 
fendant's location  ot  1871.  On  March  25, 
1871,  the  defendant  filed  a  location  the 
▼alidity  of  which  is  not  contested.  Tbe 
material  part  Is  as  follows:  "Commencing 
on  the  westerly  side  of  St.  Mary's  street, 
-which  is  the  boundary  line  between  the 
city  of  Boston  and  the  town  of  Brookllne, 
and  also  the  boundary  line  between  the 
county  of  Suffolk  and  the  county  of  Nor< 
folk,  at  a  point  fifty  feet  southerly  from 
the  center  line  between  tbe  tracks  ot  said 
Boston  &  Albany  Railroad,  as  they  now 
lie;  thence  running  westerly,  parallel  to 
said  center  line,  by  land  of  either  Amus  A. 
Lawrence,  or  of  William  R.  Lawrence,  or 
both  of  them,  the  said  Lawrences,  305  feet, 
to  a  point  60  feet  from  said  center  line; 
thence  westerly,  cnrvlng  northerly,  with  a 
radius  of  2,292  feet,  by  land  of  either  said 
Amos  A.  or  of  said  William  R.,  or  of  both  of 
them,  tbe  said  Lawrences,  about  766  feet, 
to  a  point  60  feet  southerly  from  said  cen- 
terUne;  thence  turning,  and  rnnningsoutb- 
westerly  on  the  boundary  line  between 
land  ot  said  railroad  company  and  land  of 
either  said  Amos  A.  or  of  said  William  R. 
or  of  both  ot  tbem,  the  said  Lawrences,  to 
tbe  fence  between  land  ot  said  company 
and  of  either  said  Amos  A.  or  of  said  Wil- 
liam B.,  or  of  both  of  tbem,  tbe  said  Law- 
rences ;  thence  turning,  and  running  west- 
erly, on  the  boundary  line  between  land 
of  said  company  and  of  either  said  Amos 
A.  orof  said  William  R.,  or  of  both  of  them, 
t;be  said  Lawrences,  tu  the  easterly  line  of 
Kssex  street ;  thence  turning,  and  running 
northerly,  on  said  easterly  line  of  EkBsex 
street,  to  a  point  64  feet  southerly  from 
said  center  line. " 

After  a  further  description  of  other  land 
taken,    tbe    location   reads  as  follows: 


"Part  of  the  land  abore  described,  and 
taken  by  this  location,  belongs  already  to 
said  Boston  &  Albany  Railroad  Compa- 
ny; and  said  company  claims,  reserves, 
and  retains,  and  does  not  waive  or  aban- 
don, any  rights,  titles,  or  interests  they 
now  have  in  or  to  any  and  all  of  said 
land.  And  for  tbe  farther  identification  of 
the  land  hereby  taken,  and  of  this  location, 
reference  may  be  bad  to  a  plan  thereof 
herewith  filed,  [dated]  March  8. 1871,  and 
signed, '  Boston  &  Albany  Railroad  Co., 
by  D.  Waldo  Lincoln,  Vice-President:  S. 
L.  Minot,  Engineer,'— whereon  said  l^nd 
Is  colored  red. " 

The  plan  referred  to  included  tbe  land  in 
question.  The  copy  fnrnisbed  tbe  Law- 
rences, tbe  plaintifl's  predecessors  in  title, 
was  colored  pink  npto,  bnt  not  including, 
this  land.  Bnt  the  land  in  qnestion  was 
shown  inclosed  by  a  line,  and  marked^ 
"Cottage  Farms  Station,"  so  that  the 
only  reasonable  nnderstandlng  of  tbe 
copy  was  that  the  defendant  included 
that  land  in  its  location,  but  did  not  ad- 
mit that  the  plaintifl's  predecessors  had 
any  interest  in  it  which  was  taken  at  that 
time.  See,  further.  Brock  v.  Railroad  Co., 
146  Mass.  194. 15  N.  £.  Rep.  555.  Turning 
to  tbe  language  ot  the  location,  the  im- 
mediately operative  words,  taken  by 
themselves,  might  leave  the  line  to  depend 
on  the  question  where,  as  tbe  result  ot 
earlier  dealings  with  the  railroad,  the  true 
boundary  line  between  its  land  and  that 
of  the  Lawrences  might  be.  The  words 
are:  "Thence  turning,  and  running  west- 
erly, on  tbe  boundary  line  between  land 
of  said  company  and  of  eltber  said  Amos 
A.  or  ot  said  William  R.,  or  of  both  of 
them,  the  said  Lawrences,  to  the  easterly 
line  of  Essex  street. "  But  the  immediate- 
ly precedinglanguagelnterpretsthe  words 
"boundary  line,"  and  shows  thatthe3''  are 
used  to  signify  the  line  of  a  fence  then  vis- 
ible, assumed  and  stated  to  stand  on  the 
boundary  line.  The  language  referred  to 
is:  "Thence  turning,  and  running  south- 
westerly, on  tbe  boundary  line  between 
land  of  said  railroad  company  and  land  of 
eltber  sakl  Amos  A.  or  of  said  William  R., 
or  of  both  of  tbem,  the  said  Lawrences, 
to  the  fence  between  land  of  said  compa- 
ny and  of  either  said  Amos  A.  or  of  said 
William  B.,  or  of  both  ot  tbem,  tbe  said 
Lawrences.'*  So  that  the  boundary  line 
next  mentioned  does  not  mean  a  bounda-' 
ry  line  as  it  maybe  determined  after  litiga- 
tion, but  as  it  is  Identified  by  a  monument 
visible  on  the  face  of  tbe  land.  Construed 
in  this  way,  the  language  of  the  location, 
and  the  plan  referred  to  for  tbe  further 
identification  ot  the  land  taken,  agree. 
Grand  Junction  R.  &  J).  Co.  v.  County 
Com'rs,  14  Gray,  553,  560,  564.  It  is  object- 
ed that  the  line  to  the  fence  was  not  be- 
tween the  land  ot  the  company  and  the 
Lawrences,  and  cannot  be  laid  down. 
But,  apart  from  the  f6u;t  that  the  line  is 
identified  in  the  agreed  facts  so  that  this 
argument  Is  hardly  open,  taking  the  dis- 
tances, the  plan,  and  the  position  of  the 
fence  into  account,  it  was  at  least  open 
to  tbe  superior  court  to  find  that  the 
whole  location  could  be  applied  to  the 
land  intelligibly.  Moreover,  doubt  as  to 
the  precise  position  of  this  previous  line. 
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it  it  existed,  would  raise  do  doabt  as  to 
tliat  of  the  main  line  under  the  fence. 

It  is  argued  that  tbedefendant  baaaban- 
doned  its  location,  or  is  estopped  from 
saving  that  the  plan  in  qoestion  was  cov- 
ered by  it,  because  it  accepted  from  the 
I^awrences  a  deed  of  land  described  as 
"  being  the  land  of  the  grantors  talcen  "  by 
this  location,  and  not  including  this  par- 
cel. But  the  language  is  better  explained 
by  the  suggestion  that,  at  the  date  of  tbe 
location,  the  defendaot  did  not  admit,  and 
the  Lawrences  did  not  claim,  that  tbe  lat- 
ter had  uny  title  to  the  premises.  Tbe 
conclusion  is  strengthened  by  the  fact  thtit 
just  afterwards  the  Lawrences  gave  the 
defendant  a  license  to  occupy  a  triangru- 
Jar  atrip  on  the  further  or  Lawrence 
side  of  the  premises,  under  which  the 
defendant  has  occupied  it  ever  since,  and 
which  would  have  been  of  no  use  what- 
ever if  the  defendant  bad  not  been  en- 
titled to  use  the  land  in  controversy. 
The  defendant  had  occupied  the  prem- 
ises before  the  location,  and  the  bounda- 
ry in  tbe  deed,  "to  land  of  said  company 
used  for  Cottage  Farms  station,"  tends  to 
the  conclusion  that  the  Lawrences  did  not 
claim  any  part  of  tbe  land  then  so  used. 
See,  further.  Miles  v.  Barrows,  122  Muss. 
579:  Lovejoy  v.  Lovett,  124  Mass.  270,  274. 

Judgment  afBrmed. 

(153   Mass.  B61)  

Old  CioLONy  B.  Co.  y.  Framinoham  Wa- 

TEH  Co. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    May  19,  1891.) 

Eminbxt  Domain— Fropsbtt  Alksast  ni  Fdblio 
Ubb — Compensation. 
1.  St.  Uass.  1884,  c.  ^1,  J  2,  provides  that 
the  Framingham  Water  Company,  shall  have  all 
the  rights  which  belong  to  the  town  of  Framing- 
haim  to  take  of  tbe  waters  of  Farm  pond,  so  much 
as  may  be  necessary  to  supply  said  town  with 
water;  and  may  also  take,  by  purchase  or  other- 
wise, all  necessary  lands  for  raising,  diverting, 
flowing,  and  holding  said  waters;  and  in  general 
may  do  any  other  acts  that  are  necessary  to  carry 
out  tbe  purposes  thereof.  The  shore  of  the  pond 
was  owned  by  a  railroad  company.  Held  that, 
Inasmuch  as  the  shore  was  the  most  suitable  and 
proper  plaue  for  the  erection  of  a  pumping  sta- 
tion, ana  was  not  actually  necessary  to  the  enjoy- 
ment of  the  franchise  of  tbe  railroad,  tbe  water 
company  was  entitled  to  it  for  that  purpose,  and 
also  to  cross  the  railroad  company's  tracks  In  or- 
der to  reach  the  same. 
«  2.  Section  11  of  the  same  chapter  providea 
that  the  owner  of  land  taken  thereunder  by  the 
said  water  company  may,  upon  application  by 
either  party,  require  the  company  to  give  secority 
to  the  selectmen  of  the  town  for  payment  of  all 
damages  that  mav  be  awarded  to  them ;  and  if, 
upon  petition  of  the  owner,  the  security  appears 
to  the  selectmen  to  have  become  insufficient,  they 
shall  require  the  giving  of  farther  security. 
Held,  that  the  provision  for  compensation  is  suiB- 
cient. 

Beport  from  supreme  judicial  court,  Suf- 
folk county ;  W.  A.  Field,  Judge. 

Plaintiff,  the  Old  Colony  Bailroad  Com- 
pany, prays  an  injunction  restraining  de- 
fendant, the  Framingham  Water  Compa- 
ny, from  maintaining  ^  pumping  station, 
upon  its  land  adjacent  to  Farm  pond  at 
Framingham.  St.  Mass.  1884,  c.  271,  §  11, 
provides  that  the  owner  of  land  taken 
'thereunder  by  the  said  water  company 
may,  upon  application  by  either  party, 


require  the  company  to  give  security  to 
the  selectmen  of  said  town  for  payment 
of  all  damages  ttiat  may  be  awarded  to 
thera;  and  If,  upon  petition  of  the  owner, 
the  security  appears  to  tbe  selectmen  to 
have  become  insufficient,  they  shall  require 
tbe  giving  of  further  security. 

J.  H.  Bunton.Jr.,  for  plaintiff.  X  G. 
Abbott  and  S.  A.  PliUlips,  fordefendantt 

Knowlton,  J.  We  will  assume  in  fa- 
vor of  the  plaintiff,  without  deciding,  that 
the  land  taken  by  the  defendant  had  been 
appropriated  by  the  plaintiff  to  a  public 
use,  and  that  tbe  plaintiff's  right  to  it 
was  in  all  .respects  as  beneficial,  in  refer- 
ence to  a  subsequent  ezerclae  by  the  legis- 
lature of  tbe  rightof  eminent  domain  over 
it,  as  if  it  bad  originally  been  taken  by 
the  railroad  company  under  authority  ot 
the  statute.  Therecanbeno  doubt  tbat 
the  legislature  may  take,  or  antborize  a 
corporation  to  take,  land  for  a  public 
use,  which  has  previously  been  appropri- 
ated by  legislative  authority  to  a  differ- 
ent public  use.  Boston  Water-Power  Co. 
V.  Boston,  etc.,  B.  Co.,  23  Pick.  360; 
Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet.  577;  Cary  Library  v.  Bliss,  151  Mass. 
364,  379,  25  N.  E.  Bep.  92.  But  it  will  not 
be  deemed  to  have  done  ho  unless  its  In- 
tention so  to  take  such  land  is  plainly 
manifested  In  the  statute.  Houeatonic 
B.  Co.  V.  Lee,  etc.,  B.  Co.,  118  Mass.  391; 
Providence,  etc.,  B.  Co.  v.  Norwich,  etc., 
B.  Co..  138  Mass.  277;  In  re  aty  of  Buffa- 
lo, 68  N.  Y.  167;  People  v.  Thompson,  9S 
N.  Y.  6;  New  Jersey,  etc.,  B.  Co.  v.  Long 
Branch  Commissiuners,  39  N.  J.  Law,  28. 
We  are  therefore  brought  directly  to  the 
question  on  which  the  decision  of  this  case 
must  turn, — whether,  by  St.  1884.  c.  271, 
tbe  legislature  Intended  to  anthorlce  a 
taking  of  land  on  the  border  ot  Farm 
pond,  which  had  already  been  properly 
procured  for  a  public  use  by  the  plaintiff 
corporation.  Section  2  of  this  chapter 
provides,  among  other  things,  that  **  the 
defendabt  corporation  shall  have  all  the 
rights  which  belong  to  the  town  of  Fram- 
ingham    and     the     inhabitants    thereof 

*  *  *  to  take,  use,  and  bold  ot  tbe  wa- 
ters of  Farm  pond  and   Sudbury   river 

*  *  *  so  much  as  may  be  necessary  tor 
the    purposes    specified   in   section    one, 

*  •  *  and  may  also  take  and  bold  by 
purchase  or  otberwise  all  necessary  lands 
tor  raising,  diverting,  flowing,  and  hold- 
ing said  waters,  and  securing  and  preserv- 
ing the  purity  of  the  same,  and  such  otber 
lands  in  the  town  of  Framingham  as  may 
be  necessary  to  construct  and  maintain 
one  or  more  storage  and  distributing  res- 
ervoirs, and  may  do  many  other  specified 
things;  and  in  general  may  do  any  other 
acts  and  things  necessary,  convenient,  or 
proper  for  carrying  out  the  purposes  of 
this  act."  The  legislature  must  be  pre- 
sumed to  have  been  familiar  with  the  sit- 
uation and  use  of  tbe  lands  about  Farm 
pond.  At  the  time  ot  the  passage  of  the 
statute  referred  to  the  waters  of  the  pond 
bad  been  taken  by  the  city  of  Boston  for  a 
public  use,  and  the  entire  shore  of  the 
pond  had  been  purchased  or  taken  and 
'was  then  held  for  a  public  use,  either  by 
the  city  of  Boston,  or  by  the  pialutitt  cor 
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poration,  or  by  the  Bostoo  ft  Albany 
Railroad  Company,  except  a  email  por- 
tion, wblcli  was  owned  by  tbe  last-men- 
tioned company,  and  which  was  not  suit- 
able to  defendant's  pumping  station. 
Nothing  is  expressly  stated  In  the  statute 
in  regard  to  taking  property  which  was 
then  held  for  a  public  nse,  bat  the  right  to 
do  this  was  neceRsarily  involved.  The 
water  of  the  pond  could  be  talceu  only  by 
diverting  it  from  theclty  of  Boston,  which 
was  then  drawing  it  tor  tbe  ose  of  its  in- 
habitants. No  suitable  place  for  a  pump- 
ing station  or  a  filtering  gallery  could  lie 
taken  on  tbe  shore  of  the  pond  without 
taking  it  from  a  corporation  which  was 
then  holding  It  for  a  public  purpose. 
Donbtiess  it  would  have  been  possible  for 
the  defendant  to  erect  its  pumping  sta- 
tion at  a  distance  from  tbe  pond,  and  to 
draw  tbe  water  out  through  a  conduit, 
but  even  then  It  would  have  been  necessa- 
ry to  construct  tbe  conduit  across  land 
which  was  held  for  a  public  use,  and  it 
wonld  have  been  dlflScnlt  and  expensive 
so  to  construct  the  works,  and  very  diflS- 
cult,  if  not  impossible,  to  provide  a  filter- 
ing gallery  there.  In  considering  what 
was  tbe  intention  of  the  legislature  in  re- 
sard  to  taking  the  plaintiff's  lands,  the 
use  to  which  it  was  then  being  put  must 
Hot  be  overlooked.  While  it  was  properly 
procured  and  rightly  held  for  tbe  accom- 
modation of  the  plaintiff's  growing  busi- 
ness at  the  station,  it  was  not  necessary 
to  the  enjoyment  of  the  plaintiff's  fran- 
chise, and  was  not  then  actually  being 
ased  at  all.  The  rights  Intended  to  be 
ifiven  by  tbe  statute  are  not  the  same  in 
reference  to  this  land  as  in  reference  to 
land  over  which  the  main  tracks  of  tbe 
railroad  are  laid.  It  may  well  be  held 
that  this  statute  does  not  go  far  enough 
to  authorize  the  taking  of  land  without 
vbicb  the  plaintiff  could  not  operate  Its 
railroad.  Boston  Wuter-Power  Co.  v. 
Boston,  etc.,  K.  Co.,  28  Pick.  360.  But  the 
<;ase  last  cited  is  an  antbority  which  de- 
cides that  by  mere  implication,  and  with- 
out express  statement,  the  legislature  may 
be  held  in  a  given  case  to  have  authorized, 
the  taking  of  land  held  by  a  corporation 
for  a  public  use  where  tbe  taking  does  not 
seriously  interfere  with  the  enjoyment  by 
the  corporation  of  Its  franchise.  In  the 
present  case  tbe  judge  found  that  tbe  land' 
taken  is  not  indispensably  necessary  for 
the  purposes  of  tbe  plaintiff,  and  the 
lilaintlFf'R  conduct  in  consenting  to  tbe 
erection  of  the  defendant's  works,  and  in 
permitting  them  to  remain  there  a  long 
time  without  objection,  shows  the  same 
thing.  The  judge  found  at  the  trial  that 
the  place  selected  by  the  defendant  for  its 
poroping  station  was  the  most  suitable 
tiod  proper  place  for  it,  although  it  would 
not  have  been  impracticable  to  put  It 
(jsewbere.  In  view  of  all  tbe  circumstan- 
ces, we  are  of  opinion  tbat  the  statute 
authorized  the  defendant  to  take  the 
plaintiS's  land  for  the  pnblic  use  to  which 
it  is  now  heing  put.  The  right  to  cross 
the  plaintiff's  tracks  to  gain  access  to  this 
land  was  also  properly  taken.  If  the  land 
had  been  conveyed  to  tlio  defendant  by  a 
deed  from  the  pinintiff,  the  defendant 
^ould.have  had  a  way  of  neceealty  by  im- 


plication. If  a  rlgbt  of  way  over  the  loca- 
tion of  tbe  railroad  to  gain  access  to  tbls 
land  cannot  be  taken  nnder  any  other 
provision  of  the  statute.  It  can  nnder  tbe 
last  clause  of  the  section  above  quoted. 

The  provision  for  compensation  for  tbe 
land  taken  is  sufficient.  It  is  precisely  the 
same  as  that  contained  in  Pub.  St.  c.  112, 
§  97,  in  reference  to  land  taken  for  a  rail- 
road, except  that  the  selectmen  of  the 
town  are  made  the  tribunal  to  determine 
tlie  sufficiency  of  tbe  security,  instr^ad  of 
tbe  county  commissioners.  Under  the 
constitutions  of  several  of  the  states,  and 
probably  nnder  the  decisions  of  the  courts 
in  some  others,  this  provision  for  compen- 
sation would  not  be  held  sufficient,  and  a 
statute  of  this  klnd^wonld  be  unconstitu- 
tional; but  in  this^  commonwealth  the 
law  is  settled  differently.  Brlckett  v.  Hav- 
erbill  A'lueduct  Co.,  142  Mass.  3d4,  8  N.  E. 
Rep.  119;  Woodbury  v.Marblehead  Water 
Co.,  145  Mass.  509, 15  N.  E.  Rep.  2S2;  Bige- 
low  V.  Railroad  Co.,  137  Mass.  478.  See, 
also.  Cushman  v.  Smith,  84  Me.  247;  Pitts 
burgh  V.  Scott,  1  Pa.  St.  309;  Robottom 
V.  McClure,  4  Blackf.  505.    Bill  dismissed. 
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WBLLINQTOM  ▼.  SWA8EY. 

(Supreme  Judicial  Court  of  Sfagsachugetts. 
SufloUt.    May  la,  1891.) 

VOLtJHTART  PXYMEST— Bojro  FOE  TiTUt— FAniUKB 
TO  ATTACB  SBAI3. 

Defendant,  in  ezeoutln?  a  deed  of  certain 
property  to  plaint!  S  in  acoordanoe  with  a  bond, 
failed  to  attach  seals  thereto.  Afterwards  plain- 
tiff transferred  with  warranty  to  a  grantee,  who, 
in  order  to  perfect  his  title,  paid  defendant  $1,500 
to  attach  the  seals,  and  was  reimbtirsed  by  plain- 
tiff. Seld,  tbat  the  latter  could  not  recover  the 
tl,500  from  defendant,  since  defendant  was  bound 
by  his  bond  to  furnish  a  good  deed,  and  could 
have  been  compelled  to  attach  tbe  seals  by  a  bill 
in  equity. 

Report  from  superior  court,  i  Suffolk 
count.v. 

William  D.  Swasey,  in  accordance  with 
a  bond  previously  given,  conveyed  certain 
land  by  warranty  deed  to  Darius  Welling- 
ton, who  conveyed  same  to  Cornelius  Wel- 
lington. Tbe  latter  conveyed  part  of  the 
land  to  Etlbu  T.  Hamor  and  others^  At 
this  time  it  WAS  discovered  that  the  deed 
from  Swasey  to  Darius  lacked  the  seals, 
whereupon  Cornelius  brought  a  bill  in 
equity  to  compel  Swasey  to  attach  the 
seals,  but,  pending  the  action,  be  paid  tbe 
latter  91,500  to  attach  the  seals,  and  the 
bill  was  dismissed  without  prejudice.  Cor- 
nelius then  demanded  the  amount  paid  by 
him  to  Swasey  of  Darius,  who  paid  same 
to  him,  and  brought  this  action  against 
Swasey  for  breach  of  the  bond.  From  a 
verdict  for  defendant,  plaintiff  appeals. 

Jobn  S.  Patton, ior  plaintiff.  Harvey  D. 
Hadtock,  for  defendant.     , 

HoLMRs,  J.  We  assume,  in  tbe  plaintiff's 
favor,  that  be  shows  a  covenant  by  the 
defendant  to  deliver  a  deed,  and  a  breach 
by  reason  of  the  absence  of  seals  from  the 
instrument  which  tlie  plaintiff  accepted. 
After  the  execution  of  the  instrument  the 
plaintiff  conveyed  the  land  described  in  it 
to  his  brother  Cornelius.  Later,  Cornelius 
brought  a  bill  in  equity  in  tbe  name  of  the 
plaintiff,  Da|rias,  to  compel  the. sealing  of 
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the  iDBtrument ;  and  then,  Reemingiy  be- 
fore anytarther  step  had  been  taken  In  the 
cause,  Corneliua  paid  the  defendant  $1,500, 
and  the  defendant  caused  the  proper  seals 
to  be  affixed.  This  was  done  by  the  aiirree- 
nientof  the  parties,  iucladlDK,  as  we  un- 
derstand the  report,  the  plaintiff,  Darius, 
who  was  the  nominal  plalntiti  in  the  bill 
In  equity. 

If  the  plaintiff  had  paid  the  money,  the 
sealing  of  the  deed  would  have  imported 
satisfMction  of  the  plaintiff's  claim  on  the 
coveniint;  and  the  same  must  be  taken  to 
be  true  when  the  money  was  paid  by  a 
third  person  with  the  plaintiff's  assent, 
the  whole  transaction  being  a  settlement 
of  a  controversy  upon  that  covenant  then 
pending  In  the  plaintiff's  name.  If  the 
payment  had  not  been  with  the  plnintUf's 
assent,  It  is  difficult  to  ace  how  lie  coald 
recover  more  than  nominal  damages;  for 
his  case  Is  thatthedefendant'sagreement 
still  binds  him,  and,  if  so,  the  payment  m  ade 
by  the  plaintiff's  brother  in  order  to  induce 
the  defendant  to  do  what  he  had  cove- 
nanted to  do  by  this  same  agreement  was 
not  necessary,,  but  the  defendant  might 
have  been  compelled  to  do  it  by  prosecut- 
ing the  bill  in  equity.  Therefore  the  plain- 
tiS  was  not  bound  by  the  covenants  in 
his  deed  to  Indemnify  bis  brotner  for  the 
payment,  and  cannot  recover  what  he 
paid  from  the  defendant.  Without  con- 
sidering further  objections  to'  tbf  plain- 
tiff's recovery,  we  are  of  opinion  that  the 
ruling  for  the  defendant  was  right. 

Judgment  on  the  verdict. 

(1B3  MuB.  4M)  

Washburn  &  Mokn  Manpp'o  Co.  v.  City 
OF  Worcester. 

(Supreme  Judicial  Court  cf  Mauadwuettt. 
Worcester.    Hay  IS,  1891. ) 

Riparian  Riohts — Dauaok  fbom  Sewesaob. 

1.  Under  Bt  Mass.  1867,  o.  106,  H  2,  8,  driv- 
ing the  olty  council  of  Worcester  authorit;  to 
fix  the  boundaries  of  a  certdin  brook,  to  change 
its  course,  and  use  it  as  they  shall  adjudge  neces- 
sary for  purposes  of  sewerage,  and  providincr  for 
the  recovery  of  damages  by  persons  injured  by 
the  exercise  of  such  authority,  an  owner  of  a 
mill  on  the  river,  into  which  the  brook  flowed  at 
a  point  above  the  mill,  may  recover  for  the  dimi- 
nution in  worth  of  the  waters  of  the  brook  for 
use  in  connection  with  his  land,  by  reason  of  the 
increased  pollution  thereof,  through  the  appropri- 
ation of  the  brook  for  a  common  sewer. 

2.  He  is  not  in  such  case  entitled  to  damages 
as  for  a  diversion  of  the  whole  of  the  brook  from 
his  premises. 

8.  Where,  after  the  filing  of  plaintiff's  peti- 
tion, the  council  divert  the  waters  of  the  brook, 
causing  them  to  flow  into  the  river  below  peti- 
tioner's mill,  he  cannot,  in  sach  action,  recover 
damages  therefor. 

Exceptions  from  superior  court,  Wor- 
cester county. 

Kent  ift  Dewey,  for  plaintiff.  Frank  P. 
Goiilding,  for  defendant. 

Knowlton,  J.  The  statute  of  1867,  c. 
106,  §  2,  gives  the  city  rouncil  of  Worcester 
authority  "to  fix  the  boundaries  of  Mill 
brook,"  and  other  brooks  therein  named, 
"to  alter,  change,  widen,  straighten,  and 
deepen  the  channels  of  said  brooks,  and 
to  use  and  appropriate  said  brooks,  cover 
them,  pave  and  Inclose  them  in  retainlng- 
walls,  BO  tar  as  they  shall  adjudge  neces- 


sary for  purposes  of  sewerage,  drainage, 
and  the  public  health."  Section  3  author- 
lEes  the  city  council  to  take  and  hold  land, 
water-rights,  dams,  or  other  real  estate 
for  the  purposes  above  mentioned,  and 
provides  for  the  recovering  ol  damages  by 
persons  injured  by  the  exercise  of  authori- 
ty under  this  statute.  The  statute  of 
1871,  c.  864,  §  6,  extended  the  time  within 
which  applications  for  damages  might  be 
made  by  persons  whose  property  had  been 
taken  or  injured  to  two  years  from  the 
passage  of  the  act,  and  the  petition  in  the 
present  case  was  filed  before  the  expira- 
tion of  that  time.  Under  these  statutes, 
the  petitioner  may  recover  any  damages 
which  it  suffered  by  the  action  of  the  city 
council  under  the  provisions  of  the  above- 
mentioned  act  at  any  time  prior  to  the  fil- 
ing of  the  petition.  The  petitioner  is  a 
mill-owner  on  the  Blackstone  river,  of 
which  Mill  brook  is  a  tributary,  and  it  has 
been  accustomed  to  use  the  water  flowing 
from  Mill  brook  to  furnish  power  for  Its 
mill.  The  city  council,  acting  under  the 
authority  of  this  statute,  passed  five  dif- 
ferent votes  or  orders  before  the  petition 
was  filed,  all  having  reference  to  diHei-ent 
parts  of  Mill  brook,  and,  in  accordance 
with  the  terms  of  the  orders,  changed  the 
coarse  and  diverted  the  waters  of  the 
brook  in  various  places,  and  returned  the 
waters,  more  or  less  atfteted  by  sewage, 
to  the  natural  channel  at  a  point  above 
the  land  and  mill  of  the  petitioner,  and 
above  the  point  where  the  natural  ciian- 
nel  of  Mill  brook  joined  the  Blackstone 
river.  The  watera  of  the  stream  in  that 
condition  came  down  into  and  through 
the  works  of  the  pelitioner,  and  the  wa- 
ters were  injuriously  affected  by  the  pollu- 
tion from  sewag:e.  By  the  terms  of  each 
of  these  votes,  the  portion  of  the  brook  to 
which  the  vote  related  was  appropriated 
to  be  used  and  forever  after  maintained 
as  a  main  drain  and  common  sewer. 
Long  after  the  filing  of  the  petition,  by  a 
vote  passed  March  8, 188U,  the  waters  of 
Mill  brook  were  diverted  from  the  mill  of 
the  petitioner,  and  made  to  fiow  into  the 
river  at  a  point  beiosv  the  petitioner's 
land.  It  is  contended  in  behalf  of  the  pe- 
titioner that  the  several  votes  of  the  city 
council  passed  before  the  petition  was 
filed  deprived  the  petitioner  of  all  proper- 
ty in  the  brook,  and  entitled  it  todamagres 
as  for  a  diversion  of  the  whole  of  thebrook 
from  its  premises.  On  the  other  hand.  It 
is  contended  for  the  respondent  that  the 
statute  of  1867,  c.  106,  does  not  provide  for 
damages  to  those  whose  estates  are  in- 
jured by  sewage  through  changes  in  Mill 
brook. 

Prior  to  the  action  of  thectty  council  un- 
der this  statute.  Mill  brook,  being  the  nat- 
ural drainage  ontlet  for  the  surface  water 
of  a  large  part  of  the  city  of  Worcester, 
bad  becomesomewhal  polluted  by  the  sur- 
face wash  from  the  streets,  which  had 
flowed  into  it,  and  for  many  years  a  few 
common  sewers  had  emptied  Into  it;  and 
the  natural  growth  of  population  along 
and  near  its  banks  had  caused  its  waters 
to  become  Impnre.  It  may  be  difficult  to 
determine  how  great  a  change  was  pro- 
duced by  the  action  of  the  city  in  appro- 
priating and  constructing  it  as  a  commoa 
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Bewer,  under  the  authority  of  the  statute. 
But  It  may  well  be  that  the  pollution  of 
the  water  was  materially  IncreaBed,  and 
that  more  or  less  injury  was  done  to  some 
of  the  property  on  the  stream  below. 
Such  damages  as  the  petitioner  suffered 
by  the  action  of  the  city  prior  to  the  filing 
of  the  petition  may  be  recovered  in  this 
Boit,  but  the  contention  that  the  same 
damages  are  to  be  assessed  as  if  the  brook 
had  been  entirely  diverted  from  the  land 
of  the  petitioner  cannot  be  sustained.  The 
city  did  nothins  under  these  votes  which 
conld  deprive  the  petitioner  of  the  natural 
flow  of  the  stream  after  it  passed  through 
the  sewer  which  the  city  established  and 
constmcted,  and  the  petitioner's  enjoy- 
ment of  thewater  in  tbecondlton  In  which 
it  might  come  to  its  mill  could  not  be  in- 
terropted  without  further  proceedings  by 
the  city  council  which  would  entitle  It  to 
additional  damages.  The  appropriation 
tinder  each  vote  was  a  change  in  the  loca- 
tion o(  the  brook,  and  the  conversion  of 
the  brook  Into  u  sewer,  whereby  its  wa- 
ters would  carry  all  the  pollution  which 
wonid  come  to  them  from  other  drains  or 
sewers.  The  question  for  the  jury  at  the 
trial  was  how  much  less  were  the  waters 
of  Mill  brook  worth  for  use,  in  connection 
with  the  petitioner's  land,  by  reason  of  be- 
ing made  to  flow  through  a  common 
sewer,  instead  of  flowing  as  they  did  just 
before  the  votes  ol  the  city  council  were 
passed.  In  passing  upon  the  question  of 
damages,  the  prospective  change,  if  any, 
tn  the  quality  and  condition  of  the  water 
-which  would  reasonably  be  expected  to 
resnlt  from  making  the  brook  a  common 
sewer,  properly  may  be  taken  into  ac- 
count. Davis  V.  New  Bedford,  183  Mass. 
649;  Ipswich  Mill  v.  County  Com'rs,  108 
Mass.  S63.  We  are  of  opinion  that  the  pe- 
titioner's second  request  for  a  rulinK 
should  have  been  granted.  The  right  of 
every  riparian  proprietor  on  a  stream  to 
have  the  water  come  to  him  In  Its  natural 
condition, except  so  far  as  It  Is  affected  by 
a  reasonable  nse  of  their  property  by  the 
owners  above,  is  too  familiar  to  require 
comment.  Merrtfield  v.  Lombard,  13  Al- 
len, 16;  Merrilleld  v.  Worcester,  110  Mass. 
216.  As  to  the  construction  of  the  statute 
which  we  have  been  considering,  and  of 
other  Himilar  statutes,  see  Worcester  Gas- 
Light  Co.  V.  County  Com'rs,  138  Mass.  289; 
Batler  v.  Worcester,  112  Mass.  541 ;  Wood- 
ward V.  Worcester,  121  Mass.  245;  Bailey 
V.  Woburn,  126  Mass.  416;  .£tna  Mills  v. 
Waltham,  Id.  422.    Exceptions  sustained. 


<158  Hms.  Est) 
FoNSRCA  T.  CuNARD  S.  S.  Cc,  Limited. 

(Suvreme  JucHctal  Cowrt  of  MasBaehiuetts. 
Suffolk.    May  19,  1891.) 

Cabbibbs  or  Fassenobbs — "Contraot  Tiokbt"— 

EXEMFTINQ  IKOM  LlABIUTT— COKFAOT  OP  LAWS 

— liBX  Loci. 

1.  Upon  ttie  face  of  a  steam-ship  ticket  is- 
Boed  in  England,  entitled  a  "contract  ticket," 
appeared  notice  that  the  owners  of  the  ship 
-would  not  be  responsible  for  loss  or  damage  to 
baggage,  and  on  the  back  was  a  stipulation,  to 
which  attention  was  called  on  the  face,  that  the 
company  would  not  he  liable  for  loss  of  or  injury 
to  luggage  "arising  from  •  •  •  negligence  of 
the    company's    servants."     It  contained    also 


nearly  two  quarto  pages  of  printed  matter,  mi- 
nutely describing  the  rights  and  liabilities  of  the 
garties  during  the  vojrage.  Held,  that  one  who 
as  traveled  on  such  ticket,  although  he  has  not 
read  or  signed  it,  cannot  recover  for  damage  to 
his  baggage  by  the  negligence  of  thesteam-ship's 
servants. 

8.  Buch  contract  being  valid  in  ESngland, 
where  made,  will  be  enforced  in  Massachusetts, 
although,  if  made  in  the  latter  place,  it  would 
he  void  as  against  public  policy. 

Report  from  superior  court,  Suffolk 
county;  RobkbtC.  Pitman,  Judge. 

This  was  an  action  by  Phlneas  Fonseca 
on  a  steam-ship  contract,  with  a  count  in 
tort,  against  the  Canard  SSteam-ShIp  Com- 
pany, Limited,  as  owner  of  the  steam- 
ship Samaria.  The  plaintiff  sought  to  re- 
cover for  damage  to  his  trunk  and  con- 
tents, which  he  had  with  him  as  a  passen- 
ger on  board  said  stean\er,  on  a  voyage 
from  Liverpool  to  Boston,  in  November, 
1883.  The  case,  with  other  cases  for  dam- 
age to  cargo  in  the  same  ship,  and  from 
the  same  cause,  was  referred  to  an  audi- 
tor, and  it  was  agreed  by  the  parties  that 
he  should  find  the  facts  and  report  them 
to  the  court,  and  that  his  finding  of  facts 
should  be  final.  The  following  are  the 
material  facts:  The  plaintiff,  a  resident 
of  Cambridge,  Mass.,  was  a  steerage  pas- 
senger on  the  defendant's  steam-ship  Sa- 
maria, from  Liverpool  to  Boston,  on  her 
trip  commencing  on  the  7th  of  November, 
1888.  He  had  with  him  on  the  ship  his 
trunk,  containing  articles  of  clothing  and 
personal  effects,  all  of  which  were  reason- 
able and  proper  for  an  ocean  traveler  to 
carry  as  personal  baggage.  During  the 
voyage  his  trunk  and  contents,  of  the 
value  of  J130.50,  were  entirely  ruined  by 
the  negligence  of  the  defendant.  The 
plaintiff  engaged  his  passage  In  London, 
and  there  received  a  ticket  from  defend- 
ant's agent,  entitled  "Passenger  Contract 
Ticket, "  upon  the  bottom  of  which  ap- 
peared: "The  passenger's  luggage  is  car- 
ried only  on  the  conditions  on  the  back 
hereof."  And  on  the  margin  of  the  face, 
following  other  matter:  "All  passengers 
are  requested  to  take  notice  that  the  own- 
ers of  the  ship  do  not  hold  themselves  re- 
sponsible for  detention  or  delay  arising 
from  accident  or  extraordinary  or  unavoid- 
able circumstances;  nor  for  loss,  deten- 
tion, or  damage  to  luggage. "  And  on  the 
back,  among  other  things:  "The  com- 
pany is  not  liable  for  loss  of  or  Injury  to 
the  passenger  or  his  luggage,  or  delay  in 
the  voyage,  whether  arising  from  the  act 
of  God,  the  queen's  enemies,  perils  of  the 
sea,  rivers,  or  navigation,  i-estraint  of 
princes,  rulers,  and  peoples,  barratry,  or 
negligence  of  the  company's  servants, 
(whether  on  board  the  steamer  or  not,) 
defect  In  the  steamer,  her  machinery,  gear, 
or  fittings,  or  from  any  other  cause  of 
Whatsoever  nature."  The  defendant  Is  an 
English  corporation,  owning  and  running 
a  line  of  steamers  (Including  the  Batavia 
and  Samaria)  sailing  under  the  English 
flag,  plying  regularly  between  Liverpool 
and  Boston,  for  the  general  carriage  oi 
passengers  and  freight  for  hire.  When 
the  plaintiff  received  his  ticket  his  atten- 
tion was  not  called  in  any  way  to  any 
limitation  of  the  defendant's  liability,  and 
be  examined  the  ticket  only  enough  to  see 
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that  It  was  a  Cnnard  Company  steerage 
ticket,  entltllDg  him  to  a  passage  to  Bos- 
ton. The  auditor  ruled  that  the  ticket 
gave  reasonable  notice  of  the  conditions 
on  which  the  plaintiff's  baggage  (or  lug- 
gage) WHS  received  for  transportation  by 
the  company,  and  reported  that  Judgment 
should  beentered  in  Its  favor.  At  the  trial 
In  the  superior  court,  upon  the  facts  found 
by  the  auditor,  the  justice  presiding  found 
and  ruled  "that  the  contract  was  a  Brit- 
ish contract.  That  by  the  English  law  a 
carrier  may  by  contract  exempt  himself 
from  liability,  even  for  loss  caused  by  his 
negligence.  That  In  this  case,  as  the  car- 
rier has  so  attempted,  and  the  terms  are 
broad  enough  to  exonerate  him,  the  ques- 
tion remains  of  assent  on  the  part  of  the 
plaintiff.  This  has  been  decided  in  Massa- 
chusetts to  be  a  question  of  evidence,  in 
which  the  lex  fori  is  to  govern.  That,  al- 
though it  has  been  decided  that  the  law 
conclusively  presumes  that  a  consignor 
knows  and  assents  to  the  terms  of  a  bill 
of  lading  or  a  shipping  receipt  which  he 
takes  without  dissent,  yet  a  passenger 
ticket,  even  though  it  be  called  '  a  con- 
tract ticket,'  does  not  stand  on  the  same 
footing.  That  in  this  case  assent  is  not 
a  concinsion  of  law,  and  is  not  proved  as 
a  matter  of  fact."  And  upon  the  whole 
case  the  court  held  and  ruled  that  the  de- 
fendant company  was  not  exempted  from 
liability  in  the  pi-emises  by  the  contract 
ticket,  and  found  for  plaintiff.  The  case 
is  now,  by  agreement  of  parties,  reported 
to  the  supreme  judicial  court  for  their  de- 
termination. .  If  the  view  of  the  law  held 
by  the  superior  court  was  wrong,  the  ver- 
dict is  to  be  set  aside,  and  judgment  en- 
tered for  the  defendant;  otherwise  the 
finding  is  to  stand, and  judgment  thereon. 
John  B.  Appletou.  tor  plaintiff.  George 
Putnam  and  Tbowaa  Russell,  for  defend- 
ant. 

Knowi.ton,  J.  It  is  not  9xpre8sly  stated 
in  the  report  that  the  law  of  England  was 
put  In  evidence  as  a  fact  in  the  case,  but  it 
seems  to  have  been  assumed  at  the  trial, 
if  not  expressly  agreed,  that  this  law 
should  be  considered,  and  the  argument 
before  this  court  has  proceeded  on  the 
same  assumption.  It  is  conceded  that  the 
presiding  justice  correctly  found  and  ruled 
as  follows:  "That  the  contract  was  a 
British  contract;  that  by  the  English  law 
a  carrier  may  by  contract  exempt  himself 
from  liability,  even  for  loss  caused  by  his 
negligence;  that  in  this  case,  as  the  car- 
rier hns  so  attempted,  and  the  terms  are 
broad  enough  to  exonerate  blm,  the  ques- 
tion remains  of  assent  on  the  part  of  the 
plaintiff. "  That  part  of  his  ruling  which 
is  called  in  question  by  the  defendant  is  as 
follows:  "This  has  been  decided  in  Massa- 
chusetts to  be  a  question  of  evidence,  in 
which  the  lex  fori  is  to  govern ;  that,  al- 
though it  has  been  decided  that  the  law 
conclusively  presumes  that  a  consignor 
knows  and  assents  to  the  terms  of  a  bill 
of  lading  Of  a  shipping  receipt  which  he 
takes  without  dissent,  yet  a  passenger 
ticket,  even  though  it  be  called  a  'con- 
tract ticket,'  does  not  stand  on  the  same 
looting;  that  in  this  case  assent  is  not  a 
conclusion  of  law.  and  la  not  proved  as  a 


matter  of  fact."  The  principal  question 
before  us  Is  whether  the  plaintiff,  by  rea- 
son of  his  acceptance  and  use  of  his  ticket, 
shall  be  conclusively  held  to  have  assented 
to  its  terms.  It  has  often  been  decided 
that  one  who  accepts  a  contract  and  pro- 
ceeds to  avail  himself  of  its  provisions  is 
bound  by  the  stipulations  and  conditions 
expressed  in  it,  whether  be  reads  them  or 
not.  Grace  t.  Adams,  100  Mass.  505;  In- 
surance Co.  V.  Buffum,  115  Mass.  343; 
Rice  V.  Manufacturing  Co.,  2  Cush.  SO; 
Hoadley  v.  Transportation  Co..  115  Mass. 
304;  Insurance  Co.  v.  Railroad  Co.,  72  N. 
T.  90.  This  rule  hs  as  applicable  to  con- 
tracts for  the  carriage  of  persons  or  prop- 
erty as  to  contracts  of  any  other  kind. 
Grace  v.  Adams,  ubl  supra  ;  Railroad  Co. 
y.  Chlpman,  146  Mass.  107, 14  N.  E.  Rep. 
940;  Parker  v.  Railway  Co.,  2C.  P.  Dlv. 
416,  428;  Harris  v.  Railway  Co.,  1  Q.  B. 
Dlv.  515;  York  Co.  v.  Railroad  Co.,  3  Wall. 
107;  Hill  V.  Railroad  Co.,  73  N.  Y.351.  The 
cases  in  which  It  Is  held  that  one  who  re- 
ceives a  ticket  which  appears  to  be  a  mere 
check  showing  the  points  between  which 
be  is  entitled  to  be  carried,  nnd  which  con- 
tains conditions  on  its  back  which  he  does 
not  read,  is  not  bound  bysuch  conditions, 
do  not  fall  within  this  rule.  Brownv.  Rail- 
way Co.,  11  Cush.  a7;  Malone  v.  Railroad 
Corp..  12  Gray,  388;  Hendei-son  v.  Steven- 
son, L.  R.  2  H.  L.  Sc.  470;  Qulmby  v.  Van- 
derbllt,  17  N.  Y.  306;  Railway  Co.  v. 
Stevens,  95  U.  S.  655.  Such  a  ticket  does 
not  purport  to  be  a  contract  which  ex- 
pressly states  the  rights  of  the  parties, 
but  only  a  check  to  Indicate  theroute  over 
which  the  passenger  is  to  be  carried,  and 
be  is  not  expected  to  examine  it  to  see 
whether  it  contains  any  unusual  stipula- 
tions. The  precise  question  in  the  present 
case  is  whetiier  the  ''contract  ticket"  was 
of  such  a  kind  that  the  passenger  taking 
It  should  have  understood  that  it  was  a 
contract  containing  stipulations  which 
would  determine  the  rights  of  the  parties 
in  reference  to  his  carriage.  If  so.  he 
would  be  expected  to  read  it,  and,  if  be 
failed  to  do  so,  he  is  bound  by  its  stipula- 
tions. It  covered  with  print  and  writing 
the  greater  part  of  two  large  quarto 
pages,  and  bore  the  signature  of  the  de- 
fendant company,  a£Qxed  by  its  agent, 
with  a  blank  space  for  the  signature  of 
the  passenger.  The  fact  that  it  was  not 
signed  by  the  plaintiff  is  immaterial. 
Qulmby  v.  RaUroad  Co.,  150  Mass.  366,  23 
N.  E.  Rep.  205,  and  cases  there  cited.  It 
contained  elaborate  provisions  in  regard 
to  the  rights  of  the  passenger  on  the  voy- 
age, and  even  went  into  such  detail  as  to 
give  the  bill  of  fare  for  each  meal  in  the 
day  for  every  day  of  the  week.  No  one 
who  could  read  conld  glance  at  it  without 
seeing  that  It  undertook  expressly  to  pre- 
scribe the  particulars  which  should  gov- 
ern the  conduct  of  the  parties  until  the 
passenger  reached  the  port  of  destination. 
In  that  particular  It  was  entirely  unlike 
the  pasteboard  tickets  which  are  com- 
monly sold  to  passengers  on  railroads. 
In  reference  to  this  question  thesamerulefl 
of  law  apply  to  a  contract  to  carry  a  pas- 
senger as  to  a  contract  for  the  transpor- 
tation of  goods.  There  is  no  reason  why 
a  consignor  who  is  bound  by  the  provis- 
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Ions  uf  a  bill  of  lading  which  be  accepts 
\Tithont  reading  should  not  be  equally 
bound  by  the  terms  of  a  contract  In  aimi- 
lar  form  to  receive  and  transport  him  as 
a  pnssouger.  In  Henderson  v.  Steveuson, 
ubi  supra,  the  ticket  wan  for  transporta- 
tion a  short  distance,— from  Dublin  to 
Whitehaven,— and  the  passenger  was  held 
not  bound  to  read  the  notice  on  the  back 
because  it  did  not  purport  to  be  a  con- 
tract, but  a  mere  check  given  as  evidence 
uf  bis  right  to  carriage.  In  later  English 
cases  it  is  said  that  this  decision  went  to 
the  extreme  limit  of  the  law,  and  it  has 
repeatedly  l>een  distinguished  from  cases 
where  the  ticket  was  in  a  different  form. 
Parker  v.  Railway  Co.,  2  C.  P.  Div.  416, 
428;  Harris  v.  Railway  Co.,  1  Q.  B.  Div. 
615;  Burke  v.  Railway  Co.,  5  C.  P.  Div.  1. 
The  passenger  in  the  last-raentloned  case 
had  a  coupon  ticket,  and  it  was  held  that 
be  was  bound  to  know  what  was  printed 
as  a  part  of  the  ticket.  Steers  v.  Steam- 
8blp  Co.,  57  N.  Y.  1.  Is  In  Its  essential  facts 
almost  Identical  with  the  case  at  bar,  and 
It  was  held  that  the  paHsengrer  was  bound 
by  the  conditions  printed  on  the  ticket. 
In  Quimby  v.  Railroad  Co.,  ubi  supra,  the 
same  principle  was  applied  to  the  case  of 
a  passenger  traveling  on  a  free  pass,  and 
no  sound  distinction  can  be  made  between 
that  case  and  the  case  at  bar.  We  are  of 
opinion  that  the  ticket  delivered  to  the 
plaintiff  purported  to  be  a  contra/^t,  and 
that  the  defendant  corporation  bad  a 
right  to  assume  that  he  consented  to  its 
provisions.  All  thesepro  visions  are  equal- 
ly binding  on  him  as  if  be  bad  read  them. 
The  contract  being  valid  In  England, 
where  it  was  made,  and  the  plalutiff's  ac- 
eeptanceofit  under  theclrcumstances  being 
equivalent  tn  an  express  assent  to  It,  and 
it  not  being  illegal  or  Immoral,  it  will  be 
enforced  here,  notwithstanding  that  a 
similar  contract  made  in  Massachusetts 
would  be  held  void  as  against  public  pol- 
icy. Greenwood  v.  Cnstis,  6  Mass.  358; 
Forepaugh  v.  Railroad  Co.,  128  Pa.  St. 
217, 18  Atl.  Rep.  503,and  cases  cited ;  In  re 
Mlssunri  S.  S.  Co.,  42  Cb.  Div.  32«.  827; 
Liverpool  &  G.  W.  Steam  Co.  v.  Phenix 
Ins.  Co.,  12»  U.  S.  897,  »  Sup.  Ct.  Rep.  469. 
Judgment  for  the  defendant. 


(153  Hasa.  517) 

BUTTURPIELD  V.  BYRON. 

(Supreme  Judicial  Court  of  MMseu^muetta. 
Hampden.    May  19,  1891.) 

BVUXtVSa  COJJTBACTS— COSSTROCTlOir  —  Destrdc- 
TlOlf  BT  FlBB. 

1.  For  a  certain  sum,  defendant  agreed  to 
contribute  certain  labor  and  materials  towards 
the  erection  of  a  house  on  land  of  plaintiff.  De- 
fendant's, work  was  to  be  done  at  a  certain  time. 
Shortly  before  completion  it  was  destroyed  by 
flre.  Meld,  that  the  agreement  was  on  an  im- 
plied condition  that  the  building  should  continue 
in  existence,  and  that,  having  been  destroyed  by 
inevitable  accident,  he  was  not  bouad  to  build 
another,  or  to  do  anything  further  imder  his  con- 
tract. 

2.  In  such  case  defendant  can  recover  for 
«vork  and  material  done  and  famished  on  an  im- 
plied assumpsit  at  the  contract  rate;  plaintiff 
to  be  allowed  for  all  payments  made. 

8.  The  contract  provided  that  for  the  per- 
formance thereof  defendant  should  receive  a  cer- 
tain amount;  75  per  cent,  of  the  amount  of  work 
flone  and  material  furnished  during  the  preced- 


ing month  to  be  paid  for  on  the  Ut  of  each  fol- 
lowing month,  and  the  remaining  36  per  cent  to 
be  paid  after  entlris  completion  of  the  btiilding. 
Held,  that  such  payments  were  advancements 
towards  a  single  entire  consideration,  and  that 
on  defendant's  failure  to  perform  the  contract 
there  was  a  failure  of  consideration,  which  gave 
plaintiff  a  right  to  sne  for  money  had  ana  re- 
ceived, and  that  defendant  could  plead  set-off  for 
work  done  and  material  fomlsbecu 

4.  In  an  action  for  the  benefit  of  the  insurers, 
under  an  assignment  of  plaintiil's  right  to  dam- 
ages for  breach  of  the  contract,  there  can  be  no 
recovery  for  tbe  value  of  building  material  car- 
ried away  from  the  ruins  by  defendant. 

Report  from  superior  court,  Hampden 
county;  Jamrs  M.  Barker,  Judge. 

Action  by  Alonzo  M.  Buttertleld,  for  the 
benefit  of  tbe.L>ondon  &  Lancashire  Insur- 
ance Company  and  the  Commercial  Union 
Assurance  Company,  agaiust  Napoleon  L. 
Byron,  for  damages  for  the  breach  of  a 
contract  for  the  erection  uf  a  building  by 
defendant  for  plaintiff  on  the  lands  ofthe 
latter.  The  contract  provided  that  the 
building  shtfuld  be  completed  on  a  certain 
day;  that  plaintiff  shuu Id  pay  defendant 
a  certain  amount  therefor,  75  per  cent,  of 
tbe  amount  of  work  dune  and  materials 
furnished  during  the  preceding  month  to 
be  paid  for  on  the  1st  of  each  following 
month,  add  the  remaining  25  percent,  to 
be  paid  after  the  entire  completion  of  the 
building.  Certain  amounts  were  paid  de- 
fendant, and  when  the  building  was  nearly 
completed  It  was  destroyed  by  Are.  The 
Insurance  companies  paid  plaintiff  the 
amount  of  bis  loss,  and  took  an  assign- 
ment ol  all  sums  then  due  and  becuming 
due  to  him  from  defendant  by  reason  of  bis 
breach  of  the  contract.  After  the  fire,  de- 
fendant took  away  from  the  premises  cer- 
tain building  material  of  the  value  of  f38, 
belonging  to  plaintiff. 

Robinson  A  llobinaon,  for  plaintiff. 
Creo.  M.  Stearns,  for  defendant. 

KNOWL.T0N,  J.  It  Is  well  established 
law  that  where  one  contracts  to  furnish 
labor  and  materials,  and  construct  a 
chattel,  or  build  n  house,  on  land  of  an- 
other, he  will  not  ordinarily  be  excused 
from  performance  of  his  contract  by  tbe 
destruction  of  the  chattel  ur  building 
without  his  fault  before  the  time  fixed  for 
the  delivery  of  it.  Adams  v.  Nichols,  19 
Pick.  275;  Wells  v.  Oalnan,  107  Mass.  614; 
Dermott  v.  Jones.  2  Wall.  1:  Scbool-Dist. 
V.  Bennett,  27  N.  J.  Law,  518;  Tompkins 
V.  Dudley,  25  N.  Y.  272.  It  is  equally  well 
settled  that  where  work  is  to  be  done  un- 
der a  contract  on  a  chattel  or  building 
which  is  not  wholly  the  property  ul  the 
contractor,  or  for  which  he  is  not  solely 
accountable,  as  where  repairs  are  to  be 
made  on  the  property  of  another,  the 
agreement  on  both  sides  is  upon  the  im- 
plied condition  that  the  chattel  or  build- 
lug  shall  continue  In  existence,  and  the 
destruction  of  It  without  the  fault  of 
either  of  tbe  parties  will  excuse  perform- 
ance of  the  contract,  and  leave  no  right  of 
recovery  of  damages  in  favor  of  either 
against  the  other.  Taylor  v.  Caldwell,  3 
Best  &  S.  826;  Lord  v.  Wheeler,  I  Gray, 
282;  Manufacturing  Co.  v  Butler,  146 
Mass.  82, 15  N.  E.  Rep.  76;  Bank  v.  Beal, 
141  Mass.  666,  6  N.  £.  Rep.  742,  and   cases 
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there  cited ;  Dexter  v.  Morton,  47  N.  T.  62; 
"Walker  r.  Tucker,  70  111.527.  In  Buch  cases, 
from  the  very  nature  of  the  agreements  as 
applied  to  the  subject-matter,  it  Is  mani- 
fest that,  while  nothing  Is  expressly  said 
about  It,  the  parties  contemplated  the 
continued  existence  of  that  to  which  the 
contract  relates.  The  Implied  couditloa 
is  a  part  of  the  contract  as  If  It  were  writ- 
ten Into  It,  and  by  its  terms  the  contract 
is  not  to  be  performed  if  the  subject-mat- 
ter of  it  is  destroyed,  without  the  fault  of 
either  of  the  parties,  before  the  time  for 
complete  performance  has  arrived. 

The  fundamnutal  question  in  the  present 
case  is,  what  is  the  true  interpretation  of 
the  contract?  Was  the  house,  while  in 
the  process  of  erection,  to  be  In  tbecon- 
tnil  and  at  the  sole  risk  of  the  defendant, 
or  was  the  plaintiff  to  b&ve  a  like  Interest 
as  the  builder  of  a  part  of  it?  Was  the 
defendant's  undertaking  to  go  on  and 
build  and  deliver  such  a  house  as  the  con- 
tractcalled  for.even  if  heshould  he  obliged 
repeatedly  to  begin  anew  on  account 
of  the  destruction  again  and  again  of  a 
partly  completed  building  by  inevitable 
accident,  or  did  bis  contract  relate  to  one 
bnllding  only,  so  that  it  would  be  at  an 
end  if  the  building,  when  nearly  completed, 
shonld  perish  without  his  fault (  It  Is  to 
be  notice«l  that  bis  agreement  was  not  to 
build  a  house,  furnishing  all  the  labor  and 
materials  therefor.  His  contract  was  of 
a  very  dlBerent  kind.  The  specificulions 
are  incorporated  into  it,  and  It  appears 
that  it  was  an  agreement  to  contribute 
certain  labor  and  materials  towards  the 
erection  of  a  house  on  land  of  the  plain- 
tiff, towards  the  erection  of  which  the 
plaintiff  was  to  contribute  other  labor 
and  materiuls,  which  contributions  would 
together  make  a  completed  house.  The 
grading,  excavating,  stone- work,  brick- 
work, painting,  and  plumbing  were  to  bn 
done  by  the  plaintiff.  Immediately  before 
the  fire,  when  the  house  was  nearly  com- 
pleted, the  defendant's  contract,  so  far  as 
it  remained  unperformed,  was  toflnisba 
bouse  on  the  plaintiff's  land,  which  bad 
been  constructed  from  materials  and  by 
labor  furnished  in  part  by  the  plaintiff 
and  in  part  by  himself.  He  was  no  more 
responsible  that  the  house  should  con- 
tinue in  existence  than  the  plaintiff  was. 
Looking  at  the  situation  of  the  parties  at 
that  time,  it  was  like  a  contract  to  make 
repairs  on  the  house  of  another.  His  un- 
dertaking and  duty  to  go  on  and  finish 
the  work  was  upon  an  implied  condition 
that  the  bouse,  tlie  product  of  their  Joint 
contribntions,  should  remain  in  existence. 
The  destruction  of  it  by  fire  discharged 
him  from  his  contract.  The  fact  that  the 
house  was  not  in  existence  when  the  con- 
tract was  made  is  immaterial.  Howell  v. 
Coupland,  1  Q.  B.  DIv.  258.  It  seemv  very 
clear  that  after  the  building  was  burned, 
and  just  before  the  day  fixed  for  the  com- 
pletion of  the  contract,  the  defendant 
could  not  have  compelled  the  plaintiff  to 
do  the  grading,  exravating,  stone-work, 
brick-work,  painting,  and  plumbing  for 
another  house  of  the  same  kind.  The 
plaintiff  might  have  answered :  "I  do  not 
desire  to  build  another  house,  which  can- 
not be  completed  until  long  after  the  date 


at  which  I  wished  to  nee  my  bouse.  My 
contract  related  to  one  house.  Since  that 
has  been  destroyed  without  my  fault.  I 
am  under  no  further  obligation. "  If  the 
plaintiff  could  successfully  have  made  this 
answer  to  a  demand  by  the  defendant 
that  be  should  do  bis  part  towards  the 
erection  of  a  second  building,  then  cer- 
tainly the  defendant  can  prevail  on  a  sim- 
ilar answer  in  the  present  suit.  In  other 
words,  looking  at  the  contract  from  the 
plaintiff's  position,  it  seems  manifest  that 
he  did  not  agree  to  furnish  the  work  and 
materials  required  of  him  by  the  specifica- 
tions for  more  than  one  bouse,  and,  if 
that  was  destroyed  by  inevitable  accldenc 
just  before  its  completion,  he  was  not 
bound  to  build  another,  or  to  do  any- 
thing further  under  his  contract.  If  the 
plaintiff  was  not  obliged  to  make  his  con- 
tribution of  work  and  materials  towards 
the  building  of  a  second  bouse,  neither 
was  the  defendant.  The  agreement  of 
each  to  complete  the  performance  of  the 
contract,  after  a  building,  the  product  of 
their  joint  contributions,  had  been  partly 
erected,  was  on  an  implied  condition  that 
the  building  should  continue  in  existence. 
Neither  can  recover  anything  of  the  other 
under  the  contract:  for  he  has  not  per- 
formed the  contract  so  that  its  stipula- 
tions can  be  availed  of.  The  case  of  Cook 
V.  McCabe,  53  Wis.  250, 10  N.  W.  Rep.  507, 
was  very  similar  In  its  facts  to  the  one  at 
bar,  and  Identical  with  it  in  principle. 
There  the  court,  in  an  elaborate  opinion, 
after  a  full  consideration  of  the  authori- 
ties, held  that  the  contractor  could  recov- 
er of  the  owner  a  pro  ratn  share  of  the 
contract  price  forthe  work  performed  and 
the  materials  furnished  before  the  fire. 
Clark  V.  Franklin,  7  Leigh,  1,  Is  of  sim- 
ilar purport. 

What  are  the  rights  of  the  partJes  in  re- 
gard to  what  has  been  done  in  part  per- 
formance of  a  contract  in  which  there  is 
an  implied  condition  that  the  subject  to 
which  the  contract  relates  shall  continue 
in  existence,  and  where  the  contemplated 
work  cannot  be  completed  by  reason  of 
the  destruction  of  the  property  without 
fault  of  either  of  the  parties,  is  in  dispute, 
upon  the  authorities.  The  decisious  In 
England  dlfferfrora  those  of  Massacbasetts 
and  of  most  of  the  other  states  of  this 
country.  There  the  general  rule,  stated 
broadly,  seems  to  be  that  the  loss  must 
remain  where  it  first  falls,  and  that  nei- 
ther of  tlie  parties  can  recover  of  the  other 
for  anything  done  under  the  contract.  In 
England,  on  authority,  and  upon  original 
grounds  not  very  satisfactory  to  the 
judges  of  recent  times,  it  is  held  that 
freight  advanced  for  the  transportation  of 
goods  subsequently  lost  by  the  perils  of 
the  sea  cannot  be  recovered  hack.  Allison 
V.  Insurance  Co.,  L.  R.  1  App.  209,  226; 
Byrne  v.  Schiller,  L.  R.  6  Exch.  310.  In  the 
United  States  and  in  continental  £uroi>e 
the  rufe  is  different.  Griggrs  v.  Austin,  3 
Pick.  20,  22;  Brown  v.  Harris,  2  Gray,  359. 
In  England  It  is  held  that  one  who  haa 
partly  performed  a  con  tract  on  property 
of  another,  which  is  destroyed  without  the 
fault  of  either  party,  can  recover  nothing; 
and,  on  the  other  hand,  that  one  who  has 
advanced  payments  on  account  of  labor 
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and  mateiialB  fornlBbed  under  BDcfa  clr- 
cnmstancea  cannot  recoTer  back  tbe  mon- 
ej-.  Applfiby  v.  Myers,  L.  R.  2  C.  P.  652; 
Navlstation  Co.  v.  BennJe,  L.  R.  10  C.  P.  271. 
One  who  ban  advanced  money  for  tbe  In- 
struction of  bia  son  In  a  trade  cannot  re- 
cover it  baclc  it  be  wbo  received  it  dies 
without  giving  tbe  instruction.  Wbincup 
V.  Hughes.  L.  R.  6  C.  P.  78.  But  where 
one  dies,  and  leaves  unperformed  a  con- 
tract wliich  is  entire,  bis  administrator 
may  recover  any  Installments  which  were 
due  on  it  before  bis  death.  Stubbs  v.  Rail- 
way Co.,  L.R.  2  Exch.  311.  In  tblscountry, 
where  one  is  to  make  repairs  on  the  house 
of  another  under  a  special  contract,  or  is 
to  furnish  a  part  of  the  work  and  mate- 
rials used  in  the  erection  of  a  house,  and 
bis  contract  becomes  impossible  dt  per- 
formance on  account  of  tbe  destruction  of 
tbe  bouse,  tbe  rule  is  uniform, so  far  as  tbe 
authorities  have  come  to  our  attention, 
that  he  may  recover  for  what  he  has  done 
or  furnished.  In  Cleary  v.  Sobier,  120 
Mass.  210,  tbe  plaintiH  made  a  contract  to 
lath  and  plaster  a  certain  building  for  40 
cents  per  square  yard.  The  building  was 
destroyed  by  a  fire  which  was  an  unavoid- 
able casualty.  The  plaintiff  bad  lathed 
tbe  building,  and  put  on  the  first  coat  of 
plaster,  and  would  baveputon  the  second 
coat,  according  to  bis  contract,  if  the 
building  bad  not  been  burned.  He  sued 
CD  an  Implied  aasumpsit  for  work  done 
and  materials  found.  It  was  agreed  that, 
if  be  was  entitled  to'  recover  anything,  the 
Judgment  should  be  for  tbe  price  charged. 
It  was  held  that  he  could  recover.  See, 
also,  Lord  v.  Wheeler,  1  Gray,  282;  Wells 
V.  Calnan,  107  Mass.  514,  517.  In  Cook  v. 
McCabe,  ubi  supra,  the  plaintiff  recovered 
prorata  under  his  contract;  tliat  is,  as 
we  understand,  be  recovered  on  an  implied 
assumpsit  at  the  contract  rate.  In  HuUls 
T.  Chapman,  36  Tex.  1,  and  in  Clark  v. 
Franklin,  7  Leigh,  1,  the  recovery  was  a 
proportional  part  ol  the  contract  price. 
To  the  same  eff^:!  are  Schwartz  v.  Saun- 
ders, 48  111.  18;  Rawson  v.  Clark, 70  111.656; 
and  Clark  v.  Basse,  82  111.  515.  The  same 
principle  Is  applied  to  different  facts  in 
Jones  V.  Judd,  4  N.  Y.  411,  and  in  Har- 
Srave  v.  Conroy,  19  N.  J.  Eq.  281.  If  tbe 
owner,  in  such  a  case,  has  paid  In  ad- 
vance, he  may  recover  back  bis  money,  or 
BO  much  of  It  as  was  an  overpayment. 
Tbe  principle  seems  to  be  that  when,  un- 
der an  implied  condition  of  the  contract, 
the  parties  are  to  be  excused  from  per- 
formance if  a  certain  event  happens,  and 
by  reason  of  tbe  happening  of  tbe  event  it 
becomes  Impossible  to  do  that  which  was 
contemplated  by  the  contract,  there  is  an 
implied  assumpsit  for  what  has  properly 
been  done  by  either  of  them;  the  law 
dealing  with  it  as  done  at  the  request  of 
the  other,  and  creating  a  liability  to  pay 
for  it  its  value,  to  be  determined  by  the 
price  stipulated  In  thecontract,  or  in  some 
other  way  if  the  contract  price  cannot  be 
made  applicable.  Where  thereis  a  bilateral 
contract  for  an  entire  cousideratlon  mov- 
ing from  each  party,  and  the  contract  can- 
not be  performed,  it  may  be  held  that  the 
consideration  on  each  side  is  the  perform- 
ance of  thecontract  by  tbe  other,  and  that 
a  failure  completely  to  perform  it  is  a  fail- 


ure of  the  entire  consideration,  leaving 
each  party,  if  there  has  been  no  breach 
nor  fault  on  either  side,  to  bis  implied  as- 
sumpsit for  what  he  has  done. 

The  only  question  that  remains  in  the 
present  case  is  one  of  pleading.  Tbe  de- 
fendant Is  entitled  to  be  compensated  at 
the  contract  price  for  all  he  did  before  the 
fire.  The  plaintiff  is  to  be  allowed  tor  all 
his  payments.  If  the  payments  are  to  be 
treated  merely  as  advancements  towards 
a  single  entire  consideration,  namely,  tbe 
completion  of  the  whole  work,  the  work 
not  having  been  completed,  they  may  be 
sued  for  In  this  action,  and  the  defendant's 
only  remedy  is  by  a  declaration  in  set-off. 
If,  on  tbe  other  hand,  each  installment 
due  was  a  separate  consideration  for  the 
payment  made  at  the  time,  then,  as  to 
those  installments  and  the  payments  of 
them,  the  contract  is  complete!}'  executed, 
and  the  plaintiff  can  recover  nothing,  and 
the  implied  assumpsit  in  favor  of  the  de- 
fendant can  be  only  for  the  part  which  re- 
mains unpaid.  We  are  of  opinion  that 
the  consideration  which  the  defendant 
was  to  receive  was  an  entire  sura  for  the 
performance  of  the  contract,  and  that 
the  payments  made  were  merely  advances 
on  account  of  It,  and  that,  on  his  faliui-e 
to  perform  the  contract,  there  was  a  fail- 
ure of  consideration  which  gave  the  plain- 
tiff a  right  to  sue  for  money  bad  and  re- 
ceived, and  that  the  like  failure  of  consid- 
eration on  tbe  other  side  gave  tbe  defend- 
ant a  right  to  sue  on  an  implied  assump- 
sit for  work  done  and  materials  found. 

The  f38  due  from  the  defendant  to  tbe 
plaintiff  cannot  be  recovered  in  this  ac- 
tion. The  report  and  tbe  pleadings  show 
that  the  suit  was  brought,  under  an  as- 
signment for  tbe  benefit  of  the  insurers,  to 
recover damageforabreach  of  thecontract 
for  the  erection  of  the  building,  and  not 
to  recover  tbe  value  of  the  shingles  or 
weights  carried  away  from  the  ruins.  Ac- 
cording to  the  terms  of  the  report,  tbe  rul- 
ing being  wrong,  such  order  may  be  made 
as  this  court  shall  direct.  A  majority  of 
the  court  are  of  opinion  that  the  verdict 
should  be  set  aside,  and  the  defendant  be 
given  leave  to  file  a  declaration  in  set-off. 
If  be  is  so  advised,  on  such  terms  as  the 
superior  court  may  deem  reasonable. 

Vfirdlct  set  aside. 


(163  Maes.  544) 

BOTDEN  T.  MaSSACHUSRTTS  MDT.  LIFE 

Ins.  Co. 

(SuprcTne  Judicial  Court  of  Masgachusetts. 
Norfolk.    May  19,  1891.) 

Lnn  INSURASCB  —  Action  on  Poliot— Sbt-Ow— 

ASSIONMBNT  or  FoLICT  TO  ASSUBBD. 

1.  Where  a  policy  of  life  insarance  for  the 
benefit  of  the  wife  of  assured  and  their  children 
is  as3if<ned  to  the  assured  by  the  wifa,  and  by 
the  children  who  are  of  age,  and  the  wife  dies 
before  the  assured,  the  children's  interest  passes 
to  the  assured,  and  on  his  death  l^e  proceeds  of 
the  policy  are  assets  to  be  administered  for  the 
benefit  of  his  creditors  and  distributees. 

2.  The  proceeds  of  a  policy  of  life  insurance 
for  the  benefit  of  tbe  wife  of  assured,  and,  in 
case  of  her  death  before  him,  "for  his  own  order, " 
become,  on  the  death  of  assured  after  his  wife's 
death,  assets  of  his  estate,  to  be  administered  for 
the  benefit  of  his  creditors  and  distributees. 

3.  In  an  action  by  an  administratrix  on  poli- 
cies of  life  insurance  issued  to  her  intestate,  the 
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liability  of  defendant,  though  the  policies  are  not 
payable  until  some  time  after  his  death,  and  ae- 
mandb  against  the  intestate  belonging  to  defend- 
ant at  the  time  of  the  intestate's  death,  can  be 
set  off  one  against  the  other  under  Pub.  St. 
Mass.  o.  VSi,  i  1,  pro7iding  that  mutual  debts  and 
demands  between  the  parties  in  an  action  may 
be  set  off  one  against  the  other,  and  section  13, 
providing  that,  in  an  action  by  an  administrator, 
a  demand  against  his  Intestate,  which  at  the  time 
of  his  death  belonged  to  defendant,  may  be  set 
off  in  the  same  manner  as  if  the  action  hkd  been 
brought  by  the  deceased. 

4.  In  Massachusetts,  under  the  general  pro- 
visions of  law  in  relation  to  the  settlement  of  in- 
tolvent  estates  of  deceased  persons,  debts  against 
deceased,  which  were  not  due  at  the  time  of  his 
death,  may  be  set  off  in  ao  action  against  the 
owner  of  such  debt  by  deceased's  administrator. 

Appeal  from  superior  court,  Norfolk 
county. 

Action  by  Catherine  A.  Boyden,  aa  ad- 
mlnistatrlx  of  Warren  E.  Boyden,  de- 
ceaBed,  against  the  Massachusetts  Mutual 
Life  Insurance  Company,  on  two  policies 
of  Insurance  Issued  by  defendant  to  said 
Warren  E.  Boyden.  Pub.  St.  Mass.  c.  168, 
§  I,  provides  that,"  when  there  are  mutual 
debts  and  demands  between  the  plaintiff 
and  defendant  In  an  action,  one  demand 
may  be  set  off  against  another." 

Thowaa  E.  Grurer  and  Joseph  J.  Feeley, 
for  plaintiff.    Oldeon  Wells,  for  defendant. 

Knowi.ton,  4.  We  have  no  occasion  to 
consider  whether  an  action  can  be  main- 
tained in  the  name  of  the  administratrix 
of  an  assured  person  upon  a  policy  of  life 
insurance  payable  to  "the  assured,  his  ex- 
ecutors, administrators,  or  assigns," 
which  has  been  assigned  as  collateral  se- 
curity to  the  insurance  company  which  is- 
sued the  policy;  for  the  parties  have 
agreed  that,  if  the  defendant's  set-off  is  not 
allowed,  judgment  is  to  be  entered  for  the 
plaintiff,  and  If  It  is  allowed  the  Judgment 
is  to  be  for  the  defendant  for  the  balance 
due.  The  plaintiff  In  the  agreed  statement 
of  facts  has  admitted  the  validity  of  the 
assignments  of  the  policy  to  the  defend- 
ant, so  far  as  they  purport  to  secure  the 
debts  which  they  were  Intended  to  secure. 
The  questions  in  the  case  ralate  to  the 
defendant's  attempt  to  set  off  against  the 
plaintiff's  claims  the  independent  debts  due 
it  from  the  assured  at  the  time  of  his 
death.  These  questions  are  two:  First, 
whether  the  money  due  under  the  policies 
belongs  to  the  administratrix  as  assets  of 
the  estate  which  are  subject  to  the  debts 
of  the  assured;  and,  secondly,  whether 
these  are  "mutual  debts  or  demands  be- 
tween the  plaintiff  and  defendant, "  with- 
in the  meaning  of  Pub.  St.  c.  168,  §  1,  or 
are  within  the  provision  of  section  12  uf 
that  chapter,  which  is  as  follows :  "  In  an 
action  by  an  executor  or  administrator, 
a  demand  against  his  testator  or  intes- 
tate, which  at  the  time  of  his  death  be- 
longed to  the  defendant,  may  be  set  off  in 
the  same  manner  as  if  the  action  had  been 
brought  by  the  deceased."  The  policy 
numbered  7,620  was  made  "for  the  express 
benefit  of  Luclnda  A.  Boyden,  wife  of  said 
assured,  and  their  children."  This  policy 
was  assigned  to  the  assured  in  due  form 
by  Luclnda  A.  Boyden,  and  by  their  chil- 
dren, who  were  then  of  fall  age.  Luclnda 
A.  Boyden  died  before  the  assured.    It  no 


assignment  had  been  made,  the  policy,  on 
her  death,  would  have  inured  tu  the  sole 
benefit  of  the  children.  A  policy  in  this 
form,  taken  out  by  the  assured  on  his 
life,  and  expressed  to  be  for  the  beneflt  of 
his  wife.  Is  not  only  secured  to  her  by  our 
statute,  but,  In  the  absence  of  any  statu- 
tory provision,  it  would  be  in  the  nature 
of  an  executory  trust  for  her  benefit,  of 
which  she  could  not  be  deprived  without 
her  consent.  Pub.  St.  c.  119,  §  167;  St. 
1887,  c.  214,  §  78;  Pingrey  v.  Insurance  Co., 
144  Mass.  374,  11  N.  E.  Rep.  562;  Gould  ▼. 
Emerson,  99  Mass.  154;  Insurance  Co.  v. 
Weitz,  Id.  157.  But  if  the  husband  sur- 
vives his  wife,  her  interest  in  such  a  policy 
ceases  with  her  death,  and,  in  the  absence 
of  any  express  provision  in  the  policy,  it 
passes  under  our  statute  to  their  children, 
if  there  are  any ;  If  not,  it  belongs  to  the 
assured.  Bailey  v.  insurance  Co.,  114 
Mass.  177;  Bsrronghs  v.  Assurance  Co.,  97 
Mass.  859;  Swan  v.  Snow,  11  Allen,  224; 
Anderson's  Estate,  (Hays' Appeal,)  85  Pa. 
St.  202;  Barry  v.  Assurance  Soc,  58  N.  Y. 
687;  Eadle  t.  Slimmon,  26  N.  Y.  1. 

In  the  present  case  there  Is  an  express 
provision  which  declares  the  policy  tu  be 
for  the  benefit  of  the  children  as  weU  as  of 
the  wife,  and  on  her  death.  It  there  had 
been  no  assignment,  they  would  have  be- 
come the  sole  beneficiaries.  By  virtue  of 
their  assignment,  their  Interest  passed  to 
the  assured,  and  the  argument  of  the 
plaintiff  that  the  assignment  from  the  wife 
to  her  husband  was  void  becomes  imma- 
terial, on  account  of  her  death  In  his  life- 
time. The  proceeds  of  this  policy  are  as- 
sets of  the  estate,  to  be  administered  for 
tlie  beneflt  of  creditors  and  distributees. 
In  the  policy  numbered  22,307,  the  follow- 
ing clause  appears:  "Said  sum  insured 
being  for  the  express  beneflt  of  Luclnda  A. 
Boyden,  wife  of  said  assured,  in  case  of  her 
decease  prior  to  that  of  said  assured  for 
bis  own  order."  The  expression  "for  bis 
own  order"  is  equivalent  to  "for  himself 
or  "for  bis  estate;"  and  by  the  terms  of 
the  policy,  Luclnda  A.  Boyden  having  de- 
ceased before  him,  the  administratrix  is 
entitled  to  the  proceeds,  to  be  adminis- 
tered as  assets  of  the  estate. 

The  debts  which  the  defendant  seeks  to 
set  off  and  the  claims  which  the  plain- 
tiff is  trying  to  enforce  are  all  in  the  same 
right.  The  plaintiff  sues  in  her  official 
capacity,  and,  in  a  broad  sense,  these  are 
"mutual  debts  or  demands  between  a 
plaintiff  an.1  defendant  In  an  action."  The 
statute  in  relation  to  set-off  is  a  remedial 
one,  and  Is  given  a  liberal  construction. 
This  case  comes  within  the  reason  of  the 
rule  prescribed  by  the  statute,  and  It  fairly 
falls  within  the  language  of  section  12, 
above  quoted.  The  action  is  by  an  ad- 
ministratrix, and  thedemands  against  the 
intestate  which  are  sought  to  be  set  off  be- 
longed to  the  defendant  at  the  time  of  his 
death,  and  by  the  terms  of  the  statute 
they  "may  beset  off  in  the  same  manner 
as  If  the  action  had  been  brought  by  the 
deceased."  It  is  contended  on  this  lan- 
guage that  the  action  could  not  have  been 
brought  by  the  deceased  in  his  life-time, 
and  that,  therefore,  the  statute  Is  inai>- 
plicable.  There  are  many  cases  in  which 
it  is  held  that  there  can  be  no  set-off  of  a 
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debt  against  tbe  deceased  in  an  actlcin 
brouKlit  by  an  administrator  on  a  claim 
wbieh  baa  come  into  existence  since  tbe 
death  of  his  intestate.  But  the  case  at 
bar  is  nut  within  the  principle  on  which 
these  decisions  are  toanded.  Tbe  reason 
of  the  rule  wbieh  is  laid  down  in  some  of 
them  is  that  a  snt-off,  under  sucb  circum- 
stances, would  improperly  aDect  tbe  din- 
tributirm  of  tlie  assets.  In  tbe  present 
case  the  claims  in  favor  of  the  plaintiff's 
intestate  existed  in  full  force  the  instant 
that  her  intestate  died.  Certain  prelimi- 
naries and  tbe  lapse  of  a  certain  time  were 
necessary  before  they  became  payable,  but 
tbe  liability  which  is  now  songht  to  be 
enforced  existed  in  the  lile-tlme  of  tbe  as- 
sured. The  debts  Bought  to  be  set  off  were 
then  due.  The  equitable  liability  of  the 
defendant  was  only  for  the  amount  of  the 
policies,  diminished  by  tbe  debts  due  it. 
We  are  of  opinion  that  the  statute  should 
be  applied  in  ^  tbe  same  way  as  if  the  lia- 
bility of  tbe  defendant  were  of  a  kind 
whicb  conid  have  been  enforcfd  by  tbe 
plaintiff's  intestate  in  bis  life-time.  Un- 
der a  statute  similar  to  uur  own,  this  rule 
has  been  laid  down  in  Skiles  v.  Houston, 
110  Pa.  St.  264,  2  Atl.  Bep.  30.  See,  also, 
Adams  ▼.  Butts.  16  Pick.  843:  Blacklerv. 
Boott.  114  Mass.  24;  Mathewson  v.  Bank, 
45  N.  H.  104:  Bay  v.  Dennis.  5  Ga.  357. 

If  it  were  doubtful  whether  the  set-off 
could  be  allowed  In  this  case  by  virtue  of 
tile  statutes  in  relation  to  that  subject, 
there  is  another  ground  on  which  it  would 
be  permitted.  It  appears  that  the  estate 
ot  the plaintiff'sintestateis  insolvent;  and 
it  has  often  been  held  in  this  common- 
wealth that  tbe  right  of  set-off  by  tbe  gen- 
era] provisions  of  law  in  relation  to  the 
settlement  of  insolvent  estates  of  deceased 
peraons  includes  debts  against  the  de- 
ceased whicb  are  not  due  at  the  time  of  his 
death,  and  requires  tbe  adjustment  of  all 
claims  on  either  side  existing  at  that  time, 
whether  they  were  then  payable  or  not. 
McDonald  v.  Webster,  2  Mass.  498 ;  Bigelo  w 
V.  Folger,  2  Mete.  (Mass.)  255;  Phelps  v. 
IUce,10  Mete.  (Mass.)  128;  Aldrich  v.  Camp- 
bell,4  Gray,  284.  The  defendant's  set-off  is 
allowed,  and.  In  accordance  with  the  agree- 
ment ot  the  parties,  judgment  is  to  be  en- 
tered for  the  defendant  for  the  balance 
due.  Under  Pub.  St.  c.  137,  §  83,  no  exe- 
cution can  be  issued  on  this  judgment,  but 
the  judgment  may  be  presented  for  allow- 
ance against  tbe  Insolvent  estate  in  the 
same  manner  as  other  claims  of  creditors. 

Judgment  accordingly. 


aSt  Uass.  534) 

Stillinob  v.  Tdrnbb. 

(Supreme  Judicial  Court  of  Mcusaclmgetts. 
Suffolk.    May  19,  1891.) 

Validiti  of  Contract — Fraud. 
A  conveyance  by  a  debtor  for  the  purpose 
of  defrauding  creditors  is  good  as  between  the 
parties,  and  the  grantee,  after  having  recon- 
veyed  the  property  to  the  grantor,  and  agreed  to 
pay  him  a  certain  amount  for  profits  received 
while  in  possession,  cannot  escape  liability  under 
the  contract  on  the  ground  of  the  fraud  in  the 
conveyance. 

Beport     from     superior    court,    Suffolk 
county;  James  M.  Bakegr,  Judge. 


B:  L.  Bnker  and  A.  P.  Worthen,  for 
plaintiff.  Perking  <f  Lyman,  for  defend- 
ant. 

Morton,  J,  Tbe  declaration  in  this 
case  contains  two  counts.  The  first  one 
is  for  a  sura  found  due  upon  an  account- 
ing togetherby  the  plaintiff  and  defendant, 
and  tbe  second  is  upon  nn  account  an- 
nexed. The  amount  claimed  in  both 
counts  is  the  same.  At  the  conclusion  of . 
the  evidence  tlie  defendant  asked  the 
court  to  rule  that  the  action  could  not  be 
maintained.  The  court  declined  so  to 
rule,  and  ruled  that  there  was  no  ques- 
tion for  tbe  Jury,  and  ordered  a  verdict  for 
the  plaintiff  for  the  amount  claimed  and 
Interest,  and  reported  the  case  to  this 
court.  If  tbe  ruling  was  right,  judgment 
is  to  be  entered  on  the  verdict:  otherwise 
judgment  is  to  be  entered  for  the  defend- 
ant. We  think  the  ruling  was  right.  It 
appears  that  in  1884  the  plaintiff,  who 
was  then  engaged  in  tbe  printing  business 
in  Boston,  conveyed  to  tbe  defendant  by 
bili  of  sale  under  seal  all  the  business, 
stock  in  trade,  and  good-will.  The  de- 
fendant was  at  the  time  in  tbe  plaintiff's 
service,  and  there  was  no  real  considera- 
tion tor  the  transfer.  The  object  of  the 
transaction  was  to  prevent  the  plaintiff  s 
wife  from  attaching  the  property  as  the 
plaintiff's  on  a  libel  for  divorce  which  he 
thought  she  was  about  to  bring  against 
him.  Tbe  plaintiff  caused  a  notice  to  be 
published  In  the  Boston  Daily  Advertiser 
that  he  had  sold  tbe  buniness  to  the  de- 
fendant, and  the  defendant  kept  posses- 
sion of  it,  and  managed  it,  till  May  2, 1885, 
when  be  conveyed  it  back  to  tbe  plaintiff. 
In  August,  1S85,  there  was  an  accounting  ' 
between  the  plaintiff  and  the  defendant, 
and  the  defenflant  gave  the  plaintiff  his 
note  for  f  150.17,  being  the  amount  of  the 
profits  during  the  time  the  defendant  car- 
ried on  the  business.  In  October,  1885, 
there  was  another  accounting  between 
them,  the  defendant  claiming  that  he  was 
entitled  to  full  commissions  on  certain 
work,  and  the  plaintiff  finally  agreeing  to 
allow  him  in  settlement  one-half  said  com- 
missions, or  $56.67.  At  this  accounting 
the  note  was  returned  by  tbe  plaintiff, 
and  the  amount  lound  due  the  plaintiff 
was  f  110.50,  less  a  credit  of  $20,  paid  by 
the  defendant  to  the  plaintiff;  and  this 
balance  was  the.  amount  claimed  in  tbe 
account  annexed  to  the  plaintiff's  declara- 
tion. The  defendant  was  charged  in  this 
accounting,  which  included  other  debit 
items,  with  the  item,  "Note  returned, 
$150.17,'*  and  credited,  among  other  items, 
with  the  item  of  "Commissions,  $56.67;" 
and  be  admitted  that  be  had  promised 
orally  and  in  writing  to  pay  tbe  plaintiff 
the  amount  of  the  account  annexed.  The 
defendant  claims  that  he  is  not  liable  on 
the  account  annexed;  that  he  can  go  be- 
hind  the  accounting;  that,  striking  out  of 
the  last  accounting  the  $150.17  tor  "note 
returned,  "the  balance  will  be  In  bis  favor; 
and  that  he  is  entitled  to  have  that  item 
stricken  out,  as  it  came  out  of  the  convey- 
ance made  by  the  plaintiff  to  the  defend- 
ant for  the  purpose  of  defrauding  his  (the 
plaintiff's)  creditors.  The  defendant  cer- 
tainly does  not  stand  in  any  better  posi- 
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tlou  than  he  wonld  if  the  note  for  fl50.17 
had  beet]  given  by  him  to  the  plaintiff  at 
the  time  of  the  conveyance  f«>r  the  proper- 
ty conveyed,  and  as  part  of  the  scheme  to 
defraud  creditors.  But  in  such  a  case  it 
Is  clear  that  the  plaintiff  could  have  re- 
covered against  the  defendant  on  the 
note.  Dyer  v.  Homer,  22  Picic.  253:  Har- 
vey V.  Varney,  98  Mass.  118.  We  do  not 
see  that  It  makes  any  difference  that  the 
note  in  the  present  case  was  actually  giv- 
en for  profits  received  by  the  defendant 
while  the  business  was  in  his  hands  under 
the  fraudulent  conveyance.  It  was  ;;iven 
as  the  result  of  an  accounting  between 
the  plaintiff  and  defendant;  and,  whilethe 
conveyance  could  have  been  avoided  by 
creditors  of  the  plaintiff.  It  was,  as  has 
been  repeatedly  held  In  this  state,  good  as 
between  the  parties  to  i^,  and  neither  the 
plaintiff  nor  defendant  can  avoid  any 
agreement  or  obligation  or  settlement  en- 
tered into  respecting  the  business  which 
was  conveyed,  on  the  ground  that  the 
transaction  was  In  its  inception  designed 
to  defraud  the  creditors  of  the  plaintiff. 
Dyer  v.  Homer,  supra ;  Harvey  v.  Varney, 
supra.  This  is  not  a  case  in  which  the 
plaintiff  is  seeking  to  recover  of  the  de- 
fendant property  which  the  plaintiff  con- 
veyed to  him  in  fraud  of  his  (the  plain- 
tiff's) creditors,  but  is  a  case  in  which  the 
plaintiff  seeks  to  hold  the  defendant  to 
the  contract  and  agreement  which  he  has 
made  with  the  plaintiH  respecting  the 
profits  which  he  has  received  from  the 
property,  which  he  has  himself  reconveyed 
to  the  plaintiff.  The  defendant  is  not  to 
be  allowed  to  defeat  hlscontract  or  agree- 
ment by  setting  up  his  participation  in  a 
preliminary  fraud.  The  original  transac> 
tion,  however,  was  not  tiirpis  causn,  but 
was  valid  until  avoided  by  the  ci-erlltors 
of  the  plaintiff,  and  there  is  no  reason  why 
any  contract  or  agreement  between  the 
plaintiff  and  defendant  growing  out  of  It 
should  not  be  held  good.  As  these  con- 
siderations dispose  of  the  case.  It  is  not 
necessary  to  inquire  liow  far  the  items  of 
an.  account  stated  may  be  gone  into,  or 
what  would  be  the  effect  if  the  item  in  the 
account  of  "Note  returned,  f  150.17,"  were 
unlawtnl.    Judgment  on  the  verdict. 


054  Mass.  31) 

Shea.  v.  Boston  &  M.  B.  Co. 

(Supreme  Jwliciol  Court  of  Mnssachiuetts. 
Suffolk.    May  80,  1891.) 

Master  and  Bbryamt — Neolioekcb  —  Dt;a  Casi 
—Burden  of  PROor. 
In  an  action  against  a  railroad  company 
for  the  negligent  Idlling  of  an  employe,  it  ap- 
peared that  at  the  place  or  the  accident  trains  and 
engines  were  very  frequent;  tliat  there  was  no 
le^  duty  to  blow  the  wbistle  or  ring  the  bell ; 
that  deceased's  employment  was  such  as  neces- 
sarily required  him  to  look  carefully  for  coming 
trains  and  engines.  He  was  on  the  track  when 
killed  by  an  engine,  and  there  was  no  evidence 
of  what  care  he  exercised.  Held,  that  under  St. 
Mass.  1887,  c.  270,  i  1,  making  it  necessary  for 
plaintiff,  in  an  action  against  an  employer  for 
the  wrongful  killing  of  an  employe,  to  prove  that 
deceased  was  exercising  due  care  when  killed,  a 
nonsuit  was  proper. 
p 

Beport   from    superior    court,    Suffolk 
county ;  Hamiltok  B.  Stapi.ks,  Judge. 


I.  R.  Clark  and  Fletcher  Ranncy,  tor 
plaintiff.  Solomon  Lincoln,  for  defend- 
ant. 

C.  A1.LEN,  J.  This  action  was  brought 
under  the  employers'  liability  act,  (St. 
1887,  c.  270,)  and  by  virtue  of  the  first  sec- 
tion It  was  necessary  for  the  plaintiff  to 
prove  that  the  deceased  himself  was  In  the 
exercise  of  due  care  and  diligence  at  the 
time  he  was  killed.  But  the  evidence  in- 
troduced was  at  least  as  consistent  .with 
carelessness  on  his  part  as  with  bis  exer- 
cise of  due  care;  Indeed,  it  would  seem  to 
be  more  so.  Trains  and  engines  were  very 
frequent.  There  was  no  legal  duty  to 
sound  the  whistle  or  ring  the  bell  at  this 
point.  The  employment  of  the  deceased 
was  such  as  necessarily  required  him  to 
look  out  very  carefully  tor  coming  engines 
and  trains.  There  is  nothing  to  show 
what  pains  be  took  to  ascertain  if  an  en- 
gine was  coming,  ble  was  upon  thetrack 
when  the  engine  came  along,  and  the  rest 
is  left  for  conjecture.  There  is  no  evidence 
that  he  took  such  precautions  as  due  care 
and  diligence  required  of  him.  The  bur- 
den of  proof  which  rested  on  the  plaintiff 
upon  this  point  was  not  sustained. 
Hinckley  t.  Bailroad  Co.,  120  Mass.  257, 
262;  Crafts  v.  Boston,  109  Mass.  519;  Grif- 
fin V.  Bailroad  Co.,  143  Mass.  143,145, 19  N. 
E.  Bep.  166.  Since,  underthe  limitation  of 
the  right  to  bring  an  action  to  one  year 
from  the  occuiTence  of  the  accident,  no 
new  action  can  be  brought  for  the  cause 
sued  upon,  (St.  1887,  c.  270,  §  8,)  we  have 
entertained  the  question,  and  determined 
it  upon  its  merits,  although  It  was  not 
strictly  regular  to  report  the  case  to  this 
court  npon  a  nonsuit.  Pub.  St.  c.  153,  { 
6;  Terry  r.  Brightman,  129  Mass.  635. 

Nonsuit  to  stand. 


064  Mass.  15) 

SALEIC  ItTOEim  V.  ClTT  OF  Saiak. 

(Supreme  Judioud  Court  of  Uaa»achu»ett*. 
MayiX),  1801'.) 

LlTBBABT  Ck>BPOBATIOira— BXBMFTION  TSOM  TAX- 
ATION—OOCOPANOT  OF  Premises. 
Whei-e  a  literary  corporation  only  uses  its 
hall  for  six  or  eight  lectures  annually,  and  rents 
it  to  others  the  rest  of  the  time  for  lectures,  con- 
certs, etc.,  such  use  is  net  within  the  meaning 
of  Pub.  Bt.  Mass.  o.  11,  §  6,  ol.  8,  exempting 
from  taxation  the  real  estate  belon^ng  to  literary 
institutions,  "occupied  by  them  or  their  officers 
for  the  purposes  for  which  they  were  incorpo- 
rated,"  and  it  is  immaterial  how  the  income 
from  rentals  is  expended.  To  render  the  prop- 
erty exempt  the  principal  occupation  must  be  by 
the  corporation  itseU. 

Beport  from  superior  court,  Essex  coun- 
ty ;  Robert      Pitman,  Judge. 

iS.  C.  Bancroft  and  N.  J.  Holden,  tor 
plaintiff.    J''.  L.  Erana,  tor  defendant. 

W.  Allen,  J.  Pub.  St.  c.  11,  .  5,  el.  3, 
exempts  from  taxation  'the  oeraonal 
property  of  literary,  benevolent,  charita- 
ble, and  scientific  Institutions  incorporat- 
ed within  this  commonwealth,  and  the 
real  estate  belonging  to  such  institutions, 
occupied  by  them  or  their  officers  for  the 
purposes  for  which  they  were  Incorporat- 
ed." The  plaintiff  was  Incorporated  In 
the  year  1S52  by  a  special  act  "tor  the  pur- 
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pose  uf  diffosln);  knowledge  and  promot- 
ing Intellectual  Improvement  In  the  city  of 
Salem. "  The  plalntlft  owns  a  lot  of  land 
in  Salem,  upon  which  Is  a  bulUling  con- 
taining a  large  hall  and  two  small  ante- 
rooms and  the  necessary  passage-ways, 
but  no  other  rooms.  This  action  is  to  re> 
cover  taxefl  assessed  upon  said  real  estate, 
and  paid  under  protest,  and  the  only  ques- 
tion presented  on  the  report  is  whether 
the  estate  was  exempt  from  taxation  un- 
der the  statute  cited  above.  It  is  very 
clear  that  tlie  finding  of  the  court  that 
the  snbstantlal  use  and  occupation  of  the 
real  estate  were  not  for  the  purposes  for 
which  the  corporation  was  organized  was 
SDstained  by  the  evidence.  There  was 
evidence  to  show  that  the  plaintiff  had 
occupied  ^be  hall  for  six  or  eight  evenings 
in  the  winter  of  each  year,  except  the  win- 
ter of  18S6,  for  s  course  of  lectures  upon 
literary  and  scientific  subjects;  that  at  all 
other  times  the  hall  had  been  held  for  the 
purposes  of  being  let,  and  had  been  let  to 
any  persons  who  applied  and  paid  for  the 
same.  The  occupation  of  the  hall  for  the 
Tarloos  purposes  for  which  rental  was 
paid  to  the  plaintiffs,  as  for  lectures,  con- 
certs, shows,  entertainments,  conventions, 
and  other  purposes,  for  which  a  hall  Is 
commonly  used,  was  veryniuch  in  excess 
of  Its  occupancy  by  the  plaintiff  itself;  and 
the  income  derived  from  the  letting  of  the 
ball  largely  exceeded  the  Income  from  the 
lectures  fur  which  alone  the  hall  was  oc- 
cupied by  the  x)lalutiff.  The  letting  was 
not  an  occupation  by  the  plaintiff  or  its 
cjfllcers  for  the  purposes  for  which  it  was 
incorporated.  Chapel  of  the  Good  Shep- 
herd V.  Boston,  120  Mass.  212. 

The  other  question  is  whether  the  occu- 
pation of  the  building  by  the  plaintiff  for 
a  course  of  six  or  eight  lectures  annually 
would  exempt  the  estate  from  taxation, 
although  it  was  held  all  the  i-est  of  the 
time  to  rent  for  income,  the  principal  use 
being  for  income  from  lettings.  It  is  con- 
tended that  the  Income  went  to  the  plain- 
tiff corporation,  and  was  not  divided 
among  its  members,  and  that  the  whole 
Income  was  used  to  maintain  the  hall  and 
estate  »o  that  It  could  be  used  for  the  an- 
nnal  course  of  lectures  for  which  it  wjis 
occapled  by  the  plaintiff.  But  it  Is  imma- 
terial in  what  manner  the  income  was 
used.  The  exemption  from  taxation  dues 
not  extend  toaneBtat<!Ownedby  the  plain- 
tiff, and  allowed  by  it  to  be  occupied  by 
others  with  the  purpose  of  deriving  in- 
come to  expend  in  diffusing  knowledge 
and  promoting  Intellectual  improvement 
In  Salem.  Those  are  the  purposes  for 
which  the  estate  must  be  occupied  by  the 
plaintiff  Itself  to  exempt  it  from  taxation. 
If  the  principal  occupation  is  by  the  plain- 
tiff for  those  purposes,  occasional  and  In- 
cidental use  for  other  purposes  might  not, 
under  It,  be  liable  to  taxation,  but  when 
the  substantial  use  and  occupation  is  for 
the  puri-ose  of  deriving  income  from  it,  it 
makes  no  diffprence  If  that  Income  is  used 
to  provide  a  course  of  lectures  once  a  year 
In  the  hull.  Pierce  ▼.  Inhabitants  of  Cam- 
bridge, 2  Cush.  611;  Trustees  Wesleyan 
Academy  v.  Inhabitants  of  Wilbraham,  99 
Mass.  699;  Mount  Hermon  Boys'  School 
V  Inhabitants  of  Gill,  145  Mass.  189, 13  N. 
v.27N.E.no.8 — 48 


E.  Bep.  354;  St.  James  Kducatlonal  Inst, 
v.  City  of  Salem,  (Mass.)  26  N.  E.  Kep.  686. 
Judgment  on  the  finding. 


(164  Masa.  46) 

Proctor  v.  Clark  et  al. 

{Supreme  Jvdiolal  Cowrt  of  Mcusacfyusetts. 
Suffolk.     May  19,  1S91.) 

WllXS— COHSTBUOTION— DeSOBST  OF   BOAT    PbOP- 
BBTT— RiOHTS  OF  WiDOW. 

1.  A  will  making  final  disposition  of  a  truat 
fand  consistlnK  of  both  real  and  personal  prop- 
erty, by  directing  that  it  be  conveyed  "in  fee"  to 
one  or  his  heirs  at  law.  will  be  construed  to  mean 
that  the  devisees  are  those  who  would  be  entitled 
to  succeed  to  real  estate  in  case  of  Intestacy, 
thoogh  at  the  time  of  the  conveyance  the  trustee 
may  nave  made  an  authorized  convursion  of  the 
real  estate  into  personalty. 

3.  In  such  case  the  heirs  at  law  of  the  person 
to  whom  the  fund  Is  to  be  conveyed,  if  living, 
are  to  be  ascertained  under  the  law  of  the  state 
of  Hassaohu  setts,  where  the  testator  resided  and 
the  will  was  madei  and  not  under  the  lavrs  of  the 
state  in  which  such  person  died  domiciled. 

8.  Where  a  will  provides  that  a  fund  devised 
in  trust  for  testator's  widow  Shall,  on  her  death, 
be  conveyed  to  H.  or  his  "then"  heirs  at  law, 
H.  's  heirs  at  law  are  to  be  ascertained  as  at  the 
time  of  the  widow's  death,  and  not  at  the  time 
of  his  death  before  her. 

4.  A  will  making  final  disposition  of  a  trust 
fund  directed  the  trustee,  on  the  death  of  the  ces- 
tui que  trust,  to  convey  it  in  fee  to  H.,  If  then 
living;  if  not,  then  to  H. 's  "then  heirs  at  law. " 
H.  died  before  the  cestui  que  trust,  without  issue, 
leaving  a  widow.  Hela,  that  under  Pub.  St 
Mass.  o.  va,  jl  8,  providing  that  a  wife,  on  her 
husband's  death  intestate  and  without  issue,  shall 
take  his  real  estaie  in  fee  to  an  amount  not  ex- 
ceeding 95,000,  and  shall  also  be  entitled  during 
life  to  one-half  of  the  other  real  estate,  the  widow 
of  H.  took  only  the  real  estate  to  the  amount  of 
$5,000,  since,  in  respect  to  the  life-interest  pro- 
vided by  the  statute,  she  cannot  be  regarded  as 
an  "heir, "  within  the  meaning  of  the  will, 

Beport  from  supreme  Judicial  court,  Suf- 
folk county;  Oliver  Wendell  Holmes, 
Jr.,  Judge. 

Pub.  St.  Mass.  c.  124,  §8,  provides:  "A 
wife  shall  be  entitled  to  her  dower  at  com- 
mon law  in  the  lands  of  her  deceased  hus- 
band. When  her  husband  dies  Intestate, 
and  leaves  no  issue  living,  she  shall  take 
hiB  real  estate  In  fee  to  an  amount  not  ex- 
ceeding five  thousand  dollars  In  value, and 
shail  also  be  en  titled  during  her  life  to  one- 
half  of  the  otner  real  estate  of  which  he 
died  seised;  or,  if  she  flies  her  election 
therefor  In  the  probate  office  within  six 
months  after  the  date  of  letters  of  admin- 
istration on  -his  estate,  she  may  have.  In- 
stead of  such  life-estate,  her  dower  in  his 
real  3state  other  than  that  taken  by  her 
In  fee. " 

WiUard  P.  Boweo,  for  Lydia  A.  George. 
Marshall,  Hamhiett  A  Burke,  and  Geo.  J. 
Barns,  for  Irene  A.  Clark. 

Holmes,  J.  This  Is  a  bill  for  the  con- 
struction of  a  clause  in  a  Massachusetts 
will,  which  clause  is  the  final  disposition 
of  a  trust  of  the  residue  of  the  testator's 
estate,  "real,  personal,  and  mixed,"  and 
Is  as  follows:  "3d.  Upon  the  decease  of 
ray  said  wife,  then  to  pay  and  convey  in 
fee  all  the  trust  property,  as  It  then  ex 
ists,  to  my  said  brother,  Charles  Henry 
Hancock,  If  then  living;  but  if  he  is  not 
then  living,  then  to  convey  the  same  In  fee 
to  his  then  heirs  at  law,  whereupon  this 
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trust  shall  end."  The  testator's  widow 
Is  dead.  Charles  Henry  Hancock  died  be- 
fore the  testator,  and  thu  question  Is.  who 
takes  as  his  "  heirs  at  law. "  More  specif- 
ically the  question  Is  whether  the  whole 
fond  goes  to  his  sister,  Irene  Clark,  or 
whether  his  widow,  now  Lydla  A.  George, 
Is  entitled  to  any  and  what  share. 

The  trust  tund  consisted  of  both  real 
and  personal  estate  at  the  time  of  the  tes- 
tator's death,  and  Is  contemplated  as  in- 
cluding land  by  the  will.  This  fact,  the 
use  of  the  words  "convey  In  fee,"  and  the 
use  of  the  similar  phrase,  "convey  the 
same  in  fee  to  his  then  heirs  at  law,"  in 
the  fifth  section  of  the  will,  which  deals 
only  with  land,  show  that  "heirs  at  law" 
must  be  construsd  to  mean  those  who 
would  be  entitled  to  succeed  to  real  estate 
in  case  of  Intestacy.  Lincoln  v.  Perry,  149 
Mass.  368,  373,  21  N.  E.  Rep.  671 ;  Fabens  v. 
Fabens,  141  Mass.  895,  399,  a  N.  E.  Rep. 650; 
Merrill  v.  Preston,  135  Mass.  451.  The 
facts  that  the  trustee  is  to  convey  the 
property  as  it  then  exists,  and  that  he 
had  power  to  sell  and  had  sold  the  land, 
are  not  sufficient  to  dlstingaisb  this  case 
from  the  foregoing,  and  to  bring  it  within 
White  V.  Stanfleld,  146  Mass.  424, 15  N.  E, 
Rep.  919;  Cndinan  m.  Krcll,  152  Mass.  214, 
25N.  E.  Rep.  90;  Kendall  v.  Gleason,  152 
Mass.  457,  25  N.  E.  Rep.  838. 

Charles  Henry  Hancock  died  domiciled 
in  Minnesota,  but  it  has  been  decided  that 
the  words  under  consideration  must  be 
taken  to  mean  those  who  would  be  enti- 
tled by  Massachusetts  law  to  succeed  to 
land  in  Massachusetts.  Lincoln  v.  Perry, 
Codman  r.  Krell,  ubi  supra. 

Again,  the  words  mean  those  who 
would  have  been  entitled  ifCliarles  Han- 
cock had  died  at  the  moment  appointed 
for  the  conveyance, — that  is,  at  the  death 
of  the  testator's  widow,  on  January  6, 
1890.  The  gift  is  to  Charies  Hancock's 
"then  heirs."  The  word  "then"  takes  the 
case  out  of  the  general  rule  illustrated 
by  Dove  v.  Torr,  128  Mass.  38;  Abbott  v. 
Bradstreet,  3  Allen,  587;  and  Whall  v. Con- 
verse, 146  Mass.  345, 15  N.E.  Rep.  660,— and 
brings  It  wltliiu  the  exception  established 
by  Knowlton  v.  Sanderson,  141  Mass.  323, 
6  N.  E.  Rep.  228;  Fargo  v.  Miller,  150 Mass. 
225,  22  N.  E.  Rep.  1003;  Wood  v.  Bul'ard, 
151  Mass.  325,  335,  25  N.  E.  Rep.  67,— for, 
qualifying  "heirs,"  as  it  does,  it  can  only 
mean  heirs  ascertained  as  of  that  time. 

It  follows  that  we  roust  look  to  Pub. 
St.  c.  124,  §  3,  in  order  to  ascertain  wheth- 
er the  widow  falls  within  the  words  of  the 
will.  II  her  husband  had  died  intestate, 
and  had  left  no  issue  llvin:;,  she  would 
have  taken  his  real  estate  in  fee  to  the 
amount  of  f5,000.  To  that  extent  at 
least,  under  our  decisions,  she  is  an  heir  at 
law.  Lavery  v.  Egau,  148  Mass.  389,  9  N. 
E.  Rep.  747;  Lincoln  v.  Perry,  149  Mass. 
368,  374,  21  N.  E.  Rep.  671 ;  McMahon  v. 
Gray,  150  Mass.  289,  290,  22  N.  E.  Rep.  923. 
Novo  Jure  Sunt  heredes  oi'nnes  qui  ex  seoa- 
tus  coitsultla  ant  ex  constltutiunibus  ad 
bereditatem  vocantur.    Dig.  533. 

The  fund  is  give  as  one  whole  to  the 
heirs.  Therefore,  when  it  is  settled  that 
the  widow  is  an  heir,  the  will  gives  her  a 
share  in  the  whole  fund,  and  not  merely 
in  such  partas  happened  to  be  land  at  the 


testator's  death.  But  we  must  look  to 
the  statutes  of  descent  to  determine  the 
proportion  which  will  come  to  her,  as 
well  as  to  discover  whether  she  is  one  of 
the  donees.  "A  aevise  to  heirs  designates 
not  only  the  persons  who  are  to  take,  but 
also  the  manner  and  proportions  in  which 
they  take."  Cuminings  v.  Cummings,  146 
Mass.  501,  507, 16  N.  E.  Bep.  401 ;  Band  v. 
Sanger,  115  Mass.  124,  128;  Holbrook  v. 
Harrington,  16  Gray,  102,  104;  Houghton 
v.  Keudall,  7  Allen,  72.  77,  78;  Lavery  v. 
Egan,  143  Mass.  389,  393,  9  N.  E.  Bep.  747; 
Bullock  V.  Downes,  9  H.  L.  Cas.  1,  14,  22, 
30.  It  is  clear,  then,  that  she  takes  $5,000. 
Her  right  to  that  amount  would .  have 
vested  at  once  upon  her  husband's  death, 
and  would  not  have  been  divested  by  her 
subsequent  marriage.  SeeFoster  v.  Fifleld, 
20  Pick.  87,  70.  But  the  fund  is  stated  to 
amount  to  $21,000,  and  the  question  re- 
mains whether  she  is  "entitled  during  her 
Ufa  to  one-half  of  the  other  real  estate" 
here  represented  by  the  rest  of  the  fund, 
according  to  the  further  provision  of  Pub. 
St.  C.  124,  §  8.  The  answer  depends  on 
whether  she  is  to  be  regarded  as  an  heir  in 
respect  of  this  life-interest  as  well  as  of 
what  she  gets  in  fee. 

Undoubtedly  there  is  nothing  in  the  nat- 
ure of  things  to  prevent  the  inheritance, 
status,  or  estate  of  an  ancestor  being  con- 
tinued by  more  than  one  successively  as 
well  as  conjointly.  When'  the  inheritance 
descended  to  several  persons  as  parceners 
they  were  said  to  be  but  one  heir  to  their 
ancestor.  ■£.B.20Edw.I.200,226;  Co.Litt. 
S  241 ;  Dyer,  p.  29a,  pi.  194.  In  like  man- 
ner It  was  said  that"helntho  reversion 
and  this  particular  tenant  are  but  one  ten- 
ant. "  Brooker's  Case,  Godb.  676, 377;  Co. 
Litt.  49s,  49b,  143«;  Wing.  Mas.  p.  5r>,  ul. 
3,  and  113;  Haynes  v.  Boardman,  119 
Mass.  414.  The  continuity  of  person  or 
fictitious  identification  of  heir  and  ancestor 
(Day  v.  Railroad  Co.,  151  Mass.  302.  307. 
808.  23  N.  E.  Rep.  824)  Is  reconcilable  with 
either  form  of  internal  subdivision.  The 
persona  is  one,  although  the  Individuals 
sustaining  it  are  different.  It  may  follow 
from  Sears  v.  Sears,  121  Mass.  267,  that 
a  widow  in  possession,  claiming  her  stat- 
utory interest,  would  stand  better  for  the 
purpose  of  acquiring  a  title  by  prescrip- 
tion or  ad  verse  possession  by  tacking  the 
time  of  her  adverse  use  or  occupation  to 
that  of  her  husband  than  one  having  only 
a  right  of  dower  unassigued  was  held  to 
do  in  Sawyer  v.  Kendall,  10  Cush.  241.  To 
that  extent  there  might  be  sufflcieut  privi- 
ty or  partial  identification  between  them, 
as  there  is  between  vendor  and  purchaser. 
Leonard  v.  I.ieonard,  7  Allen,  277. 

But,  on  the  other  hand,  the  notion  ol 
heir  always  has  been  that  of  one  on  whom 
the  law  casts  an  estate  of  inheritance  im- 
mediately on  the  death  of  the  owner. 
Lavery  v.  Egan,  143  Mass.  389,  392,  9  N.  £. 
Rep.  747;  Co.  Litt.  7b.  The  takers  of  the 
life-estate  heretofore  created  by  the  com- 
mon law  or  by  statute  on  the  owner's 
death,  such  as  dower,  curtesy,  or  home- 
stead, are  not  heirs.  The  life-estate  in 
question,  although  now  given  the  widow 
D.v  the  same  section  of  the  Public  Statutes 
which  gives  her  the  fee  up  to  f  5,000,  cumefl 
from  a  different  statute,  and  Is  given  with 
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a  different  end.  The  fee  Is  given  her  by  St. 
1880.  c.  211 ;  the  life-estate  by  Gen.  St.  c.  90, 
5  15;  St.  18.T4,  c.  406,  §  1.  The  latter  Is  a 
purely  optional  Interest  In  lieu  of  dower, 
and  is  Bubstantiolly  equivalent  to  the 
"estate  by  the  curtesy  or  other  life-Inter- 
est" given  the  husband  by  Pub.  St.  c.  124, 
§  1.  In  Sears  t.  Seure,  121  Mass.  267,  the 
statute  of  1%4  Is  said  to  be  a  modification 
of  the  statute  ot  descents.  The  sugges- 
tion was  not  necessary  to  the  decision. 
Bnt  whether  It  be  true  or  not  of  the  first 
section,  as  no  doubt  it  is  of  others,  plain- 
ly the  court  did  nut  regard  the  widow  as 
an  heir,  Inasmuch  as  they  said  chat  imme- 
diately on' the  death  of  her  husband  she 
becomes  a  tenant  in  common  «fltb  his 
heire.  So  In  Pub.  St.  c.  l»t,  9  10,  a  widow 
having  an  undivided  life-interest  by  the 
proviBions  of  law  is  contrasted  with  the 
heirs;  "if  her  right  is  not  disputed  by  his 
helm"  the  interest  may  be  assigned  tuber, 
etc.  Taking  these  considerations  into 
acconnt,  and  also  that,  so  far  as  we 
know,  the  contrary  was  never  argued  in 
this  case  or  any  other,  we  are  of  opinion 
that  we  cannot  extend  the  principle  of 
Lavery  v.  Egan  to  the  widow's  life-inter- 
est, and  therefore  that  she  takes  only 
f5,000. 
Decree  accordingly. 

(IM  Masa.  a)  —— 

DoNAHVB  V.  Drown. 

(Supreme  Judicial  Court  of  Stassachuseltt. 
SaSolk.     May  20,  1891.) 

ISTOKT  TO  EMPI.OIB  —  DErBCTIYB  MaCHJSBBT — 
NlOUOENCB  AND  COHTBIBUTOBT  ITSGUaBHOB^ 
SDrFIOIENOT  OT  KVIOENOB. 

L  An  employe,  while  oleaning  a  candy-ma- 
cbioe,  not  in  operation,  was  Inlored  by  its  start- 
ing through  the.  slipping  of  the  belt  from  tbe 
loose  to  the  fast  pnlley.  An  expert  testified  that 
there  was  a  tendency  of  the  macnine  thus  to  start 
of  itself,  and  there  was  evidence  that  It  might 
have  been  prevented  by  a  proper  construction 
thereof.  Held  soffldent  to  support  a  finding  that 
the  employer  was  negligent,  though  in  fact  be 
did  not  know  of  such  danger. 

2.  The  Jury  were  warranted  in  finding  that 
the  employe  was  not  negligent  inputting  her  arm. 
into  the  cylinder  ot  sach  machine  wliile  not  in 
operation,  where  she  neither  had  "notice,"  nor 
In  fact  knew  of  such  tendency. 

8.  The  employe  oaunot  be  held  to  have  as- 
somed  such  risk. 

Exceptions  from  superior  court,  Suffolk 
cunnty;  John  Lathbop,  Judge. 

Action  for  personal  injury  by  Bridget 
Donahue,  by  proebein  ami,  Michael  Dona- 
hue, against  T.  Pickering  Drown.  While 
cleaning  a  candy-machine  not  in  opera- 
tion plaintiff's  arm  was  caught  in  the  cyl- 
inder, by  tbe  machine  "starting  of  itself," 
and  was  Injured.  From  a  verdict  for 
plaintiff  defendant  appeals. 

JB.  C.  BuinpuB.  W.  W.  Jenaesa,  and  P.  R. 
BiHckm  ur,  for  plalntlK.  Henry  il.  Rogera 
and  John  Lowell,  Jr.,  for  defendant. 

C.  AI.I.BN,  J.  Tt  was  contended  by  tbe 
plaintiff,  and  there  was  some  evidence  to 
show,  tliat  the  machine  which  the  plain- 
tiff was  engaged  in  cleaning,  as  well  as 
some  others  of  the  defendant's  machines, 
would  "start  of  themselves;"  that  is, 
without  being  started  by  any  person's  di- 
rect act.    The  defendant  contended  that 


if  tbe  (act  was  so  it  was  not-known  to 
himself  or  to  his  foreman.  He  testiiied, 
Indeed,  that  this  machine  could  not  start 
of  itself.  The  cause  of  the  machine's  thus 
starting  uf  itself,  if  tliat  did  In  fact  so 
happen,  must  be  the  shifting  of  the  belt 
from  the  loose  pulley  to  the  fixed  pulley. 
Tbe  jury  might  properly  find  upon  the 
evidence  that  this  was  the  cause  ol  the 
starting  of  the  machine  at  the  time  of  the 
injury  to  the  plaintiff,  and  that  a  proper 
construction  and  arrangement  of  the  pul- 
leys and  adjustment  of  the  belt  would 
have  prevented  such  a  caeiial  shifting  of 
the  belt.  They  might  therefore  properly 
infer  negligence  on  the  part  of  the  defend- 
ant in  railing  to  provide  machinery  con- 
structed, arranged,  or  set  up  In  such  suit- 
able manner  as  to  be  sufficiently  safe,  and 
that  a  due  examination  ot  the  machinery 
would  have  disclosed  its  imperfection. 
The  plaintiff's  expert  testified  that  there 
was  a  tendency  to  throw  the  belt  over 
from  the  loone  pulley  on  to  the  tight  pul- 
ley, and  thus  to  start  up  the  screw  in  the 
bottom  ot  the  cylinder.  If  this  was  the 
fact,  it  was  sufficient  to  warrant  a  finding 
of  the  defendant's  negligence.  The  omis- 
sion to  provide  machinery  properly  pre- 
pared and  arranged  to  guard  against  a 
danger  of  that  kind  would  be  negligence 
for  which  the  master  would  be  responsi- 
ble, and  not  merely  tbe  negligence  ot  a  fel- 
low-servant. Bnt  it  is  contended  on  the 
part  of  the  defendant  that  if  this  danger 
existed  it  was  a  matterof  common  knowl- 
edge among  the  operatives,  and  that  the 
plaintiff  herself  in  the  exercise  of  due  care 
ought  to  have  known  it.  It  is  conceded 
that  no  notice  was  given  to  her  of  the 
danger,  and  there  could  not  have  been, 
since  the  defendant  and  his  engineer,  car- 
penter, and  foreman  testified  that  they 
were  not  aware  of  its  existence.  The 
plaintiff,  on  the  other  band,  testified  that 
she  was  not  aware  of  it  either,  and  she 
contends  that  she  ought  not  to  be  held  to 
a  higher  degree  of  knowledge  than  they 
possessed.  She  was  set  to  clean  a  ma- 
chine which  was  not  in  operation,  and 
she  was  performing  this  service  in  a  way 
which  would  have  been  safe  if  the  ma- 
chine did  not  start  up,  but  which  wpnld 
be  dangerous  if  It  was  to  start  up.  It  be- 
comes a  question,  therefore,  whether  she 
was  bound  to  anticipate  that  it  might 
start  up.  The  case  Is  obviously  different 
from  those  where  one  has  been  hurt  while 
at  work  upon  ur  with  a  machine  which 
was  in  motion.  Here  the  machine  was 
at  rest,  and  It  was  to  be  cleaned  by  the 
plaintiff  while  at  rest.  It  she  had  put  her 
band  into  the  cylinder  while  the  screw 
was  In  motion,  that  might  be  deemed  an 
act  of  carelessness.  But  according  to  her 
testimony  she  put  her  hand  In  while  the 
screw  was  still,  and  it  started  up  of  Itself 
while  her  hand  was  in,  so  that  the  ques- 
tion Is  whether  slio  ought  to  have  antici- 
pated that  this  might  so  happen.  She  tes- 
tified that  she  had  neverseen  this  machine 
start  ot  itself,  and  did  not  know  that  it 
had  ever  done  so;  thongh  she  had  seen 
other  machines  so  start,  at  least  one  oth- 
er, upon  which  she  was  not  working  at 
the  time.  The  fact  that  this  had  liap- 
pened  within  her  knowledge  with  other 
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machines,  equipped  with  other  patleys 
and  belts,  might  or  might  not  be  deemed 
sufliclentto  put  her  on  her  guard.  That 
would  be  for  the  Jury  to  say.  As  to  this 
particular  machine  she  testified  that  she 
did  not  suppose  or  suspect  that  there  was 
any  thine  out  of  order,  or  wrong  or  defect- 
ive, but  that  she  believed  it  to  be  all  right. 
It  cannot  be  said  as  a  matter  of  law  that 
she  must  be  held  to  hare  been  negligent, 
or  to  have  assumed  the  risk.  The  defend- 
ant further  contends  that  she  should  have 
used  a  scraper  to  scrape  off  the  paste  that 
stuclc  to  the  parts  of  the  machine,  or  have 
relied  on  hot  water  f^lone  to  melt  it,  su 
that  it  would  float  off.  There  was  testi- 
mony that  a  little  iron  scraper  was 
sometimes  used  for  this  purpose.  This  is 
a  detail  In  the  manner  of  cleaning  the  ma- 
chine in  respect  to  which  thejury  who  saw 
it  could  determine  better  than  we.  There 
was  other  testimony  that  rags  were  used 
for  wiping  the  inside  of  the  cylinder,  and 
this,  as  well  as  the  use  of  the  little  scrap- 
er, would  seem  naturally  to  involve  put- 
ting the  hand  into  the  cylinder,  though, 
possibly,  the  work  might  have  been  done 
otherwise.  On  the  whole  we  find  nothing 
which  would  have  warranted  the  with- 
drawal of  the  case  from  the  ]ury.  Ex- 
ceptions overruled. 


(163  Mass.  668) 

Woods  v.  Dohertt. 

(Su%)reme  Judicial  Court  of  Mcuaachusetts. 
Suffolk.    May  19,  1891.) 

OUABANTT— LSASa. 

A  lease  oonveyed  the  property  "for  the 
term  of  three  years,  "the  lessee  "to  have  the 
right  to  renew  said  lease  for  the  lurther  term  of 
two  years, "  and  the  lessee's  sore^  guarantied 
"the  payment  of  the  rent  by  the  lessee  according 
to  the  terms  of  the  lease,  providing  said  lessae 
shall  live  to  the  end  of  the  term. "  Held,  that 
the  guaranty  did  not  extend  to  the  additional  t^o 
years. 

Appeal  from  superior  court,  Suffolk 
county. 

Action  by  John  E.  Woods  against  Pat- 
rick Doherty  upon  a  guaranty  given  by 
defendant  tu  plaintiff.  A  demurrer  to  the 
declaration  was  sustained,  and  the  plain- 
tiff appeals. 

Francis  Burke,  for  plaintiff.  Francis  L. 
Besseltlne,  for  defendant. 

Holmes,  J.  The  words  of  the  guaranty 
declared  upon  are:  "i  •  •  ♦  guaranty 
the  payment  of  the  rent  by  the  within  les- 
see according  to  the  terms  of  the  lease,  pro- 
viding said  lessee  Hhall  live  to  the  end  of 
the  term", "  etc.  The  lease  is  "to  hold  tor 
the  term  of  three  years."  the  tenant 
"yielding  and  paying  therefor  the  rent  of 
six  hundred  dollars  per  annum,"  and  "to 
have  the  right  to  renew  said  lease  for  the 
further  term  of  two  years,  if  he  shall  so 
elect."  There  Is  the  usual  covenant  "to 
pay  the  said  rent,  *  "  and  also  the  rent,  as 
above  stated,  for  such  further  time  as  the 
lessee  may  hold  the  same."  The  tenant 
elected  to  renew  the  lease,  and  the  only 
question  intended  to  be  raised  by  the  de- 
murrer is  whether  the  guaranty  extends 
to  the  additional  two  years. 

It  there  had  been  no  right  of  renewal, 
and  if  the'  guaranty  did  not  contaiu  the 


proviso  which  it  does,  very  possibly  the 
defendant  would  have  been  liable  if  the 
tenant  had  held  over.  Rice  v.  Loomis, 
189  Mass.  302, 1  N.  E.  Bep.  548.  See  Salis- 
bury V.  Hale,  12  Pick.  416;  Warren  v. 
Lyons,  152  Mass,  310,  25  N.  £.  Bep.  721. 
But  the  proviso  in  the  guaranty  that  the 
lessee  shall  live  to  the  end  of  the  term  Im- 
plies that  the  guaranty  only  extends  to 
the  end  of  the  term.  And  we  think  that 
it  should  be  taken  in  favor  of  the  guaran- 
tor that  the  term  with  which  the  guaran- 
ty ends  Is  that  which  is  spoken  of  as  the 
term  in  the  lease.  Whether  the  tenant, 
on  bis  election  to  renew  the  lease,  held 
under  the  old  instrument  or  needed  a  new 
one,  the  lease,  as  appears  by  the  lan- 
guage quoted,  speaks  of  the  first  three 
years  as  the  present  term,  and  calls  the 
period  of  possible  renewal  "the  future 
term."  We  are  ot  opinion  that  the  de- 
fendant Is  not  liable  for  the  time  covered 
by  the  renewal. 
Judgment  for  defendant. 


Day  v.  Boss. 
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{Supreme  Judicial  Court  of  MaMOtitutettt. 
Korfolk.    May  30,  189L.) 

Civn.  Action  roa  Assault— Evidbkcb — ^Instbuc- 

TIONB. 

1.  In  an  action  of  tort  for  assault  and  bat- 
tery, evidence  of  defendant's  good  character  as  a 
peaceable  man  Is  inadmissible  in  defense. 

3.  The  admission  of  evidence  tliat  a  witness 
had  never  heard  of  defendant  making  an  assault 
before  is  reversible  error,  since  such  testimony 
is  some  evidence  of  defendant's  character. 

8.  Where  the  evidence  shows  that  plaintiff 
went  to  defendant's  ofDce,  where  a  dispute  arose 
between  them,  and  that  plaintiff  was  ordered  to 
leave,  and  did  so,  but  soon  attempted  to  re-enter, 
whereupon  the  assault  was  committed,  it  is 
proper  to  instruct  the  jury  that  plaintiff's  secret 
purpose  in  returning  should  not  bear  upon  de- 
fendant's conduct,  unless  he  knew  or  bad  reason 
to  know  that  plaintiff's  return  was  for  m  purpose 
other  than  that  ot  his  flist  visit. 

Exceptions  from  superior  court,  Norfolk 
county ;  John  W.  Hammond,  J  udge. 

Action  of  tort  for  assault  and   battery. 

James  E.  Cotter  and  Joha  Everett,  for 
plaintiff.  Robt.  W.  Carpenter,  for  defend- 
ant. 

W.  Allen,  .1.  A  witness  for  the  plain- 
tiff testified,  on  examination  by  the  de- 
fendant, that  he  knew  the  defendant  very 
well.  He  was  then  asked  the  question: 
"Is  Mr.  Boss  a  thoroughly  peaceable  man, 
so  far  as  you  know?"  This  question 
was  objected  to,  and  admitted.  The  an- 
swer was:  "As  far  as  I  know.  I  never 
heard  of  his  making  any  assault  before." 
It  is  clearly  incompetent  for  a  defendant, 
in  an  action  of  tort  for  assault  and  bat- 
tery, to  prove  in  defense  his  good  charac- 
ter as  a  peaceable  man.  It  is  said  that 
the  plaintiff  was  not  aggrieved  by  the  ad- 
mission of  the  question,  because  the  an- 
swer was  not  evidence  of  the  character  of 
the  defendant,  and  only  showed  that  the 
witness  had  no  knowledge  on  the  subject. 
But  the  evidence  was  competent  to  prove 
character.  Character  is  proved  by  repu- 
tation, and  evidence  that  those  who  have 
known  a  man  in  the  community  never 
beard  anything  asalnst  his  reputation  as 
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a  peaceable  man  is  evidence  of  good  repn- 
tatlon  in  that  respect.  In  the  absence  of 
portirular  objection  and  ot  further  inquiry, 
the  answer  would  hare  been  competent, 
had  It  been  competent  for  tb.e  defendant 
to  prove  his  good  character. 

Upon  tlie  evidence  that  the  plaintiff 
went  to  the  defendant's  office,  and  ttiat 
a  dispute  arose  between  them  upon  a  mat- 
ter of  business,  and  the  plaintiff  was  or- 
dered  to  leave  the. office,  and  left,  and  that 
upon  his  soon  attempting  to  re-enter  the 
office  the  alleged  assault  was  committed, 
and  that  his  purpose  in  returning  reloted 
to  another  matter  of  business,  the  instruc- 
tion that  the  secret  purpose  of  the-  plain- 
tiff in  returning  should  not  bear  upon  the 
defendant's  conduct,  unless  he  knew  or 
bad  reason  to  believe  that  the  return  of 
the  plaintiff  was  for  a  purpose  other  than 
that  for  which  be  was  originally  there, 
was  correct.  The  manifested  thoughts  of 
the  plaintiff  could  not  affect  the  character 
of  the  defendant's  acts.  Exceptions  sus- 
tained. 


cat  HsM.  s) 

KCOTT  V.  Eldridob  et  «l. 

{Supreme  Judidai  Cowrt  of  Massaehutetta. 
Suffolk.    May  20,  1891.) 

C!oxspiiuor — Abobtion — Absbst. 

1.  At  oommoD  law  conspiracy  to  commit  an 
abortion  is  not  a  felony.- 

2.  An  ofilcer  cannot,  without  a  warrant,  ar- 
rest a  person  for  a  past  misdemeanor. 

Exceptions  from  superior  court,  Sottolk 
county;  John  Lathrop,  Judge. 
Geo.  R.  Swaaey  and  J&meaH.  Flint,  for 

Slalntiff.    Tlioa.  J.  G&rgun  and  Ftitrick 
I.  Keating,  for  defendants. 

C.  Allen,  J.  The  case  Is,  shortly,  as 
follows:  A  letter  came  to  the  defendant 
Eldridge,  who  was  the  chief  of  the  depart- 
ment of  inspectors  of  the  police  of  Boston, 
from  some  one  who  purported  to  be  the 
chief  of  detectives  of  the  police  of  Philadel- 
phia, saying  that  a  colored  man  named 
Kobert  Scott,  aliaa  George  R.  Scott,  who 
was  described  in  detail,  was  wanted,  and 
asking  tliat  If  found  he  should  be  arrested 
and  charged  with  conHpiracy  to  commit 
an  abortion;  adding,  "I  hold  our  cor- 
oner's warrant."  In  pursuance  of  this  re- 
quest, the. defendants,  Eldridge  and  Rob- 
inson, the  latter  being  an  inspectur  un- 
der Eldridge,  arrested  the  plaintiff,  de- 
tained him  for  24  hours,  und  then  dis- 
charged him  from  custody,  without  any 
legal  complaint  having  been  made  or  legal 
process  istiued.  The  plaintiff  brought  this 
action  for  the  arrest.  At  the  trial  the  de- 
fendants contended  that  being  a  party  to 
a  conspiracy  to  commit  an  abortion  was 
a  felony,  according  to  the  laws  of  Penn- 
sylvania, and  put  in  evidence  Brightly, 
Purd.  Dig.  p.  431,  §§  156, 157 ;  and  they 
asked  the  court  to  instruct  the  Jury  that, 
if  the  defendants  had  reasonable  ground 
to  believe  that  theplaintlff  had  committed 
a  felony  in  Pennsylvania,  they  were  Justi- 
fied in  arresting  and  detaining  him.  The 
court  refused  to  give  this  instruction,  and 
ruled  that  no  justification  was  shown  for 
the  arrest.  A  verdict  was  accordingly  re- 
turned for  the  plaintiff.  The  statutes  of 
Pennsylvania  which  were  put  in  evidence 


relate  to  the  offense  of  abortion,  and  not 
to  that  of  conspiracy.  No  statute  of 
Pennsylvania  relating  to  conspiracy  being 
shown,  we  must  go  to  the  common  law  to 
ascertain  If  such  a  conspiracy  is  a  felony, 
and  by  the  common  law  it  clearly  is  not. 
Regina  v.  Button,  11  Q.  B.  929;  People  v. 
Mather,  4  Wend.  229,  265;  2  Blsh.  ^'rlm. 
Law,  3  240.  There  was  therefore  nothing 
to  show  that  the  defendants  had  any  rea- 
son to  think  that  the  plaintiff  had  com- 
mitted a  felony.  We  cannot  accept  the 
defendants'  suggestion  in  the  argument, 
that  the  letter  furnished  ground  to  believe 
that  the  plaintiff  had  committed  an  abur- 
tion  in  Pennsylvania,  which  is  a  felony 
under  the  statutes  referred  to.  The  letter 
is  plain  In  its  request  to  charge  him  with 
a  conspiracy,  which  is  an  offense  of  a  less 
grade  than  felony.  Even  if  the  plaintiff 
had  committed  the  offense  of  ?ongpiracy 
in  Massachusetts,  the  defendants  would 
have  had  nq  right  to  arrest  him  without 
a  warrant.  On  reasonable  suspicion  of 
felony,  a  peace-officer  may  make  nn  arrest 
without  a  warrant,  even  though  it  turns 
out  that  in  fact  no  felony  has  been  com- 
mitted ;  but  he  may  not  without  a  war- 
rant make  an  arrest  for  a  past  misde- 
meanor, though  the  offense  has  been  com- 
mitted, unless  he  is  specially  authorized 
by  statute  to  do  so.  Com.  v.  Carey,  18 
Cush.  246,  252;  Com.  v.  McLaughlin,  Id. 
615;  Rohan  v.Sawin,5Cu8h.281;  Kurtz  v. 
Moffltt,  115  U.  S.  487,  499,  6  Sup.  Ct.  Rep. 
148;  Samuel  v.  Payne,  1  Doug.  859,1  Lead. 
Crlm.  Gas.  194,  and  Bennett's  note,  197,  et 
seq.  If  a  peace-officer  would  have  had  no 
right  to'arrest  the  plaintiff  for  a  past  mis- 
demeanor committed  in  Ma sachusetts, cer- 
tainly he  could  have  no  greater  right  in 
respect  to  a  misdemeanor  committed  in 
another  state.  So  that,  even  assuming 
that  the  plaintiff  had  committed  a  misde- 
meanor in  Pennsylvania,  (which  was  not 
shown,)  his  arrest  without  a  warrant  was 
illegal.  This  view  of  the  case  being  de- 
cisive, we  have  no  occasion  to  consider 
whether  it  is  necessary,  in  case  of  a  felony 
committed  in  another  state,  to  pursue  the 
course  pointed  out  in  the  statute,  (Pub. 
St.  c  207,  5  9,1  or  the  other  objections 
urged  by  the  plaintiff  agalust  the  validity 
of  bis  arrest.    Exceptions  overruled. 


(137  ni.  wm 
Lyons  v.  People.* 

(Supreme  Comt  of  TUinoto.     May  18,  1891.)3 

MUBDBB— BVISBNCB — AdIIISSIONB — INSTBCCTIONS. 

1.  On  a  trial  for  murder,  it  appeared  that  de- 
fendant killed  deceased  by  stabbing  him  with  a 
knife;  that  defendant  and  his  companions  had 
had  a  fight  with  a  man  and  woman  a  short  time 
before;  that  defendant  had  stabbed  the  woman; 
and  that  defendant  and  his  companions  were  look- 
ing for  the  man  with  whom  they  had  been  fight- 
ing, when  they  met  and  killed  the  deceased. 
Heid,  that  evidence  as  to  the  defendant's  stab- 
bing the  woman,  and  his  companions'  assault  up- 
on a  man  whom  they  took  to  be  the  one  with 
whom  they  had  been  fighting,  was  admissible, 
since  the  entire  series  of  events  constituted  but 
one  transaction. 

9.  The  admission  of  evidence  of  remarks  made 
by  defendant's  companions  at  the  time  of  the 

'  Reported  by  Louis  Boisot,   Jr.,  Esq.,  of  ths 
Chicago  bar. 
'Petition  for  rehearing  pending. 


Digitized  by 


Google 


678 


NORTHEASTERN  REPORTER,  Vol.  27. 


(Ul. 


homicide,  and  the  refusal  to  strUra  oat  saoh  evi- 
dence, do  not  constitute  error,  wbere  the  coart 
instructs  the  jury  that  they  must  acquit  the  de- 
fendant unless  they  believe  him  to  be  guilty  of 
murder  or  manslaughter,  even  though  they  be* 
Ueve  him  to  be  guilty  of  riot  or  disorderly  con- 
duct or  assault 

8.  Where  a  person  under  arrest  for  murder 
voluntarily  testifies  before  the  coroner's  ]ury, 
and  his  testimony  there  is  not  contradicted  by 
him  upon  his  trial,  the  testimony  so  given  by 
him  Is  admissible  in  evidence  against  him. 

4.  Parol  evidence  is  admissible  to  prove  the 
defendant's  testimony  before  the  coroner's  Jury, 
where  it  appears  that  part,  at  least,  of  such  tes- 
timony was  not  reduced  to  writing  by  the  coro- 
ner, and  the  only  objection  taken  is  to  all  of  the 
parol  evidence. 

6.  It  is  not  reversible  error  to  refuse  an  in- 
stmcUon  which  is  substantially  contained  in  the 
instructions  given. 

0.  It  is  proper  to  refuse  an  instruction  stat- 
ing that  ^e  burden  of  proving  that  the  defend- 
ant was  not  acting  in  self-defense  was  upon  the 
prosecution,  without  adding  the  statutory  quali- 
noation  that  the  burden  of  proving  clrcunu<tanoes 
that  justify  or  excuse  the  homicide'  will  devolve 
on  the  accused,  "unless  the  proof  on  the  part  of 
the  prosecution  sufficiently  manifests  that  the 
crime  committed  amounts  only  to  manslaughter,  or 
that  the  accused  was  justified  or  excused  in  com- 
mitting the  homicide. " 

7.  An  instruction  which  limits  reasonable 
donbt  to  one  element  of  the  proof,  instead  of  re- 
quiring it  to  arise  out  of  all  the  evidence,  is  er- 
roneous. 

8.  It  is  proper  to  refuse  to  instruct  the  jury 
that  "any  ruling  which  the  court  may  have  made 
during  this  trial  should  not  be  considered  b^  you 
as  any  indication  that  the  court  has  any  opinion 
as  to  wliat  the  verdict  of  the  jury  ought  to  be. " 

Error  to  criminal  court.  Cook  county. 
Uoaa.boe&  David,  for  plaintiff  in  error. 
Greo.  Bunt,  Attj.  Ueu.,  for  the  People. 

Magrudeb,  J.  Tbe  plaintiff  in  error  was 
indicted  with  John  NIvIioIb  and  Edward 
Prender^ast  for  the  murder  of  Pere  Peter- 
Bon  on  July  4,  1889.  Tbc  three  defendants 
were  placed  upon  trial,  liut  at  tbe  close  of 
the  evidence  for  tbe  people  NicholB  and 
Prendergast  were  discharged,  upon  a  mo- 
tion made  by  their  counsel  to  take  tbe 
case  as  to  them  from  the  consideration  of 
tbe  jury.  The  trial  then  proceeded,  and 
tbe  Jurj'  found  the  plaintiff  lu  errorguilty, 
and  fixed  bis  punishment  at  imprisonment 
in  the  penitentiary  for  life. 

Three  Swedes,  named  Gust  Johnson, 
Fritz  iSundlIng,  and  Pere  Peterson,  tbe  de- 
ceased, spent  most  of  tbe  eveuluf;  of  July 
S,  1889,  in  tlie  room  occupied  by  tTohnson 
in  a  building  known  as  "No.  148  East  Chi- 
cago Avenue,"  situated  on  the  south  side 
of  that  street,  between  Market  street  on 
tbe  west,  and  Franklin  street  on  the  east. 
In  the  north  division  of  tbe  city  of  Chi- 
cago. About  1  o'clock  on  the  morning  of 
July  4, 1889,  they  came  down  from  tbls 
room  to  tbe  sidewalk,  with  a  view  of  go- 
ing across  to  the  north  side  of  tne  street 
to  Peterson's  room,  which  was  in  a  build- 
ing known  as  "145  East  Obicago  Avenue." 
When  they  reached  the  sidewalk  upon  the 
south  side  of  Chioigo  avenue,  in  front  of 
No.  148,  they  found  a  crowd  of  10  or  12 
men,  who  made  hostile  demonstrations 
towards  tbem,  either  because  they  were 
Swedes,  or  because  of  tbe  previous  diffi- 
culty hereinafter  mentioned.  They  start- 
ed to  run  away  from  this  crowd  to  the 
north   side  of  the  street,  Suudling  first. 


Johnson  nest,  and  Peterson  last.  Sund- 
llng  and  Johnson  reached  No.  145,  and 
had  gone  half-way  up  the  stairs,  wbeu 
they  discovered  that  Peterson  was  not 
with  tbem,  and  went  back  to  look  for  him. 
They  found  him  upon  the  edge  of  the  side- 
walk, on  tbe  north  side  of  the  street.  He 
had  been  cut  in  the  neck  with  a  knife,  and 
was  bleeding  profusely,  the  carotid  artery 
having  been  severed.  He  lay  down  and 
died  in  a  few  moments.  Tbe  fatal  wonnd 
was  inflicted  by  tbe  plaintiff  in  error. 
That  the  latter  killed  the  deceased  is  not 
disputed  by  his  counsel.  Johnson  swears: 
"When  we  got  on  the  sidewalk,  a  big 
crowd  was  tbere,  and  when  we  got  in  the 
middle  of  Ihe  street  somebody  hollered 
after  us.  "  •  •  I  don't  know  what  they 
said.  •  •  •  Then  Peterson  said,  '  What 
is  that?'  and  one  of  tbe  gang  said,  'Give 
it  to  the  sou  of  a  bitch  of  Swede;'  and 
they  were  all  Jumping  after  us.  Then  we 
run."  Sundling  swears:  **  We  came  down. 
*  *  *  and  we  met  a  gang,  and  they  said 
something  to  us,  and  Peterson  said, 
'What?'  and  turned  around.  I  said, 
'Come  along:  there's  too  many  for  us;' 
and  we  started  to  run."  Preudergast, 
Nichols,  and  plaintiff  in  error  were  in  the 
"gang"  or  crowd  here  referred  to.  After 
Peterson  was  cut,  tbe  gang,  or  some  four 
or  five  of  them,  including  Nichols  and 
plaintiff  in  error,  ran '  eastward  to  Frank- 
lin street.  As  plaintiff  in  error  ran  by  a 
vacant  lot  at  tbe  south-west  corner  of 
Franklin  street  and  Chicago  avenue,  he 
threw  into  it  the  knife  with  which  he  had 
killed  Peterson,  and  the  knife  was  found 
there  by  a  policeman.  Tlie  defendant  Ly- 
ons testified  in  bis  own  behalf  at  the  trial, 
and  made  the  following  statement:  "I 
saw  some  one  there,  and  saw  Preuder- 
gast make  a  punch  at  a  man,  and  I  beard 
some  one  holler,  'Jiggers.'  I  was  then  on 
the  south  Bide  of  Chicago  avenue.  After  I 
beard  some  one  boiler,  'Jiggers,'  I  started 
to  run,  and  some  one  got  hold  of  me 
around  my  neck,  and  was  squeezing  my 
neck.  I  put  my  hand  in  my  pocket,  and 
pulled  out  a  knife,  and  I  cut  him.  That 
Is  the  kulfe  that  you  show  me.  The  per- 
son who  grabbed  me  was  a  large  man, 
whom  I  have  never  seen  belore  to  my 
knowledge.  After  I  stabbed  him,  I  turned 
around  and  ran."  No  other  witness  except 
the  defendant  himself  testified  that  the  de- 
ceased took  hold  of  hlin  around  his  neck, 
nor  did  the  defendant  himself  mention  any 
such  circumstance  until  be  gave  his  evi- 
dence upon  tbe  trial.  He  did  not  refer  to 
it  In  bis  previous  statements  made  to  the 
police  officers,  or  belore  the  coroner's  Jury. 
Plaintiff  in  error  complains  that  the  tri- 
al court  erred  in  admitting  evidence  of  cer- 
tain occurrences  which  took  place  a  short 
time  before  tbe  killing  of  the  deceased.  It 
is  claimed  that  the  c tate  was  thereby  per- 
mitted to  prove  a  distinct  substantive  of- 
fense, having  nn  connection  witbthecrlme 
charged  against  the  prisoner.  In  order 
to  understand  this  objection,  it  will  be 
necessary  to  examine  further  into  the 
facts.  On  the  evening  in  question  a  man 
named  HInze,  who  lived  with  bis  family 
in  an  apartment  over  a  clothing  store  at 
No.  ISO  East  Chicago  avenue,  a  few  doors 
east  of  148,  above  named,  had  built  a  bon- 
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Are  In  the  street  In  front  of  156,  in  honor  of  i 
the  approaching  day,  and  bad  some  flre- 
workB  there.  HIb  wife  anO  Hister-in-law 
and  some  other  members  of  his  household 
were  with  him.  While  they  were  thus 
gathered  around  the  bondre,  a  crowd  of 
from  six  to  ten  young  men  came  up, 
among  whom  were  Nichols  and  Lyons. 
There  is  eome  evidence  tending  to  show 
that  Prendergast  was  with  them,  but  this 
is  not  Clearly  shown.  A  quarrel  occurred 
between  Htnze  and  Lyons  on  account  o,f 
the  swearing  of  the  latter.  Mrs.  HInze 
afid  Nichols  participated  in  this  quarrel. 
Nichols  kicked  Mrs.  Hinze,  and  sheslapped 
him  iu  the  face.  The  defendant,  Lyons, 
also  struck  her  on  the  arm.  Before  be  did 
BO,  Nichols  had  said  to  him:  "Dig"  or 
"Jab  the  son  of  u  bitch  of  a  Swede." 
HiUze  then  pulled  off  his  cunt,  and  started 
after  the  crowd.  They  ran  west  to  Market 
street.  Mra.  Hinze  also  went  towards  the 
west  to  find  her  husband.  At  the  corner 
of  Market  street  the  defendant,  Lyons, 
met  her,  and  again  struck  her  on  the  arm. 
HlDse,  who  had  not  noticed  that  his  wife 
was  following  him,  also  encountei-ed  the 
defendant  at  Marketstreet.  He  says:  "I 
caught  up  with  Lyons  at  Market  street. 
I  shook  him,  and  told  him  if  be  came 
around  there  again  I  would  kick  •  •  • 
bim.  •  •  •  I  then  let  Lyons  go."  Up- 
on taming  to  go  back  eastward  to  his 
home,  Hinze  met  his  wife,  and  upon  tak- 
ing her  arm  discovered  that  it  was  bleed- 
ing. Either  at  the  bonfire,  or  afterwards, 
when  he  met  her  at  Market  street,  the  de- 
fendant bad  cut  her  with  his  knife.  The 
sash  in  her  arm  was  so  deep  that  a  doctor 
was  able  to  insert  bis  finger  Into  It. 
Hinze  and  his  wife,  instead  of  stopping  nt 
No.  156,  went  on  eastward  towards  Clark 
street,  to  see  a  doctor,  and  did  not  return 
to  their  home  until  after  the  killing  of  Pe- 
terson had  taken  place.  Thecrowd  which 
had  been  with  Nichols  and  Lyons  went 
northward  on  Market  street  to  or  to- 
wards Pearson  street,  but  returned  in  a 
short  time  to  No.  166  Chicago  avenue, 
where  the  quarrel  had  occurred.  Walsh 
swears  that  he  met  the  crowd  or  some  of 
them  on  Market  street,  and  Nichols  re- 
mafkcd  that  they  had  had  some  trouble 
with  the  Swedes,  and  wanted  to  go  back 
and  get  even  with  them.  Prendergast, 
Nichols,  and  others  went  back  to  Chicago 
avenue,  and  westward  to  house  No.  156. 
Miss  Cragia,  the  sister  of  Mrs.  Hlnzc,  a 
Swede  named  Huitberg,  and  his  room- 
mate, named  Hohn,  who  all  lived  with 
Hinze,  were  in  the  door-way  of  No.  166 
when  these  men  came  up.  There  were  five 
or  sis  of  them.  They  stopped  three  doors 
west  of  No.  156,  and  would  come  forward 
and  go  back.  Finally,  Prendergast  came 
up,  and  seized  Huitberg  by  the  arm,  and 
tried  to  strike  him,  saying:  "You  are  the 
damned  son  of  a  bitch  that  was  fighting 
here  a  few  minutes  ago."  When  Huit- 
berg told  him  he  was  mistaken,  some  one 
in  the  crowd  said,  "Leave  him  go;  this 
ain't  he;"  and  another  said, "No;  but  dig 
Into  him  anyhow."  Miss  Cragin  and  Huit- 
berg thereupon  ran  up  stairs  into  the 
boDse.  but  Hohn  lingered  upon  the  steps, 
and  returned  to  the  street.  The  crowd 
then  went  towards  Market  street,  and  in 


front  of  No.  148,  a  few  doors  westward 
from  No.  156,  they  encounterea  Snndling. 
Johnson,  and  Peterson,  and  Prendergast 
was  seen  to  strike  at  one  cf  tbem.  Henry 
swears  that  he  saw  the  defendant,  Lyons, 
at  Market  street  after  the  quarrel  with 
Hinze  and  bis  wife,  and  heard  him  say 
that  "he  struck  the  woman;  that  he  must 
have  given  it  to  the  woman,  as  there  was 
hlood  on  his  knife."  This  witnesH  also 
statps  that  he  then  saw  the  knife  In  the 
defendant's  band.  The  policeiiiAn  Moore 
swears  that  besaty  Lyons  near  1  o'clock 
in  the  morning  of  July  4th  about  the  cor- 
ner of  Market  street  and  Chicago  n  venue, 
and,  having  been  told  by  one  Swenie  that 
he  bad  insulted  a  woman  at  tho  bonfire, 
asked  Lyons  about  it,  and  the  latter  an- 
swered that  "they  pitched  onto  him,  and 
•  •  *  be  couldn't  help  hImHelf."  Moore 
says  that  he  then  told  Lyons  he  would  let 
him  go  It  he  would  go  bome,  and  Lyons 
said  that  be  would  go  bome.  Moore 
then  went  on  to  No.  156,  and  saw  Pren- 
dergast and  Niohols  there,  and  ordered 
them  to  leave,  and  saw  them  go  to  the 
north  side  ol  the  street  towards  Franklin 
street.  MoorelurtherBays  that  he  stopped 
"a  few  minutes,"  and  turned  back,  and 
saw  the  three  Swedes  running  across  the 
street.  Hobn  swears  that  it  was  only 
abont  fire  minutes  after  Prendergast 
seised  Huitberg  by  the  arm  before  be  saw 
Peterson  on  the  sidewalk  on  the  north 
side  of  the  street.  The  defendant  swears 
that  he  saw  Prendergast  when  he  struck 
at  one  of  the  Swedes,  although  it  wasquite 
dark  at  the  time.  He  must  therefore  have 
been  near  to  Prendergast  and  Nichols 
when  the  assault  was  made  on  Huitberg. 
When  the  quarrel  occurred  between  Hinze 
and  his  wife  and  Nichols  and  Lyons  it  was 
after  12  o'clock.  When  Hinze  and  his  wife 
started  to  the  doctor's  it  was  after  half 
past  12,  and  Pt.'terson  was  killed  not  later 
than  1  o'clock.  Some  of  the  evidence,  not- 
ably that  of  the  ofQcer,  Moore,  and  the 
defendant  himself,  tends  to  show  that 
not  more  than  15  mlnntes  elapsed  after 
Mrs.  Hinze  was  stabbed  before  Peterson 
was  killed 

The  testimony  which  Is  alleged  to  have 
been  Improperly  received  is  that  which  re- 
lates to  the  cutting  of  Mrs.  Hinze  by  the 
defendant,  and  to  the  assault  by  Prender- 
gast upon  Huitberg.  It  must  be  remem- 
bered that  Prendergast  and  Nichols  were 
on  trial  when  the  eviflence  thus  objected  to 
was  admitted.  It  also  appears  from  the 
record  that  proof  of  the  wound  inflicted 
upon  Mrs.  Hinze  was  offered  "for  the  pur- 
pose of  showing  the  character  of  the  in- 
strument with  which  this  cnt  (of  which 
the  deceased  died)  was  made,"  and  that 
the  court  admitted  It  for  that  purpose 
only.  But  we  think  that  the  court  com- 
mitted no  error  in  refuHlng  to  exclude  this 
testimony,  after  Prendergast  and  Nichols 
were  discharged  for  another  reason.  The 
theory  of  plaintiff  in  error  is  that  the  cat- 
ting of  Mrs.  Hinze  was  one  offense,  and 
the  cutting  of  Peterson  was  another  dif- 
ferent offense,  and  that  upon  the  trial  of 
one  crime  evidence  of  the  commission  of 
another  crime  is  improper.  It  Is  undoubt- 
edly the  general  rule  that  proof  ol  a  dis- 
tinct, substantive  offense  cannot  be  ad- 


Digitized  by 


Google 


680 


NOBTHEASTERN  REPOBTEB,  VoL.  27. 


(m. 


mltted  In  support  of  another  oirense.    But 
the  rale  does  not  apply  if  it  appears  that 
the  evidence  of  another  offense  tendm,  in 
some  way,  to  prove  the  accused  guilty  of 
the  crime  for  which  ho  ia  on  trial.    It  does 
not  apply  when  there  appears  to  have 
been  a  connection  between  the  two  acts 
in  the  mind  of  the  actor,  linking  them  to- 
gether for  some  purpose  he  intended  to 
accumpllshiorwhere  there  it)  such  a  logical 
connection  between  the  two  that  the  one 
tends  to  establish   the  other,   (Farris  v. 
People,  129  III.  621,  21  N.  E.  Rep.  ti21 ;)    or 
where  the  two  acts  foi'ra  but  one  transac- 
tion, (Id.)    Such  testimony  is  al^io  some- 
times admissible  to  show  motive  or  to  re- 
fute  an   anticipated    defense.     Applying 
these   principles  to  the  facts    above  de- 
tailed, it  is  apparent  that  the  whole  series 
of  events,  from  the  quarrel  at   the  bonfire 
to  the  daath  of  Peterson,  constituted  but 
one  transaction.    After  the  dispute  with 
Hinze  and  bis  wife,  resulting  in  a  shaking 
of  the  defendant  by  Hinze,  the  defendant 
at  once  joined  bis-  confederates,  and  re- 
turned to  avenge  hjs  real  or  imaginary  in- 
juries.   Nichols  said  to  the  crowd,  a  few 
minutes  after  Hinze  hadleftthedefendant: 
"Come  up  in  the  avenue;  we  bad  a  scrap 
with  some  Swedes,  and  we  want  to  get 
even  with  them.**    While  one  witness  tes- 
tities  that  he  did  not  see  the  defendant 
when  this  remark   was  made,  yet  other 
evidence  tends  to  show  that  be  was  there. 
He  is  shown  to  have  been  in  the  same  part 
of  the  street  where  his  companions  were 
at  thiit  moment,  and  to  have  been  in  their 
midst  after  they  returned  to  No.  156.    He 
was  ontj  of  the  parties  who  with  Nichols 
had  had  the  "scrap"  referred  to,  and  this 
remark  merely  characterized  the  act  and 
purpose  of  returning  to  the  scene  of   the 
conflict.    The  remark  was  a  part  of  the 
res  gestae.    And  so,  in  regard  to  the  as- 
sault by  Prendergast   on    Hultberg,   the 
Swede.    The  defendant  was  Just  behind 
Prendergast  at  the  time,  and  the  remarks 
accompa-uying  the  assault  show  the  pur- 
pose of  the  crowd  to  have  a  settlement  of 
the  previous  quarrel.  Such  was  the  mean- 
ing of  the  charge  against  Hultberg  that 
he  had  been  tlgbtlng  there  a  few  minutes 
before,  and  of  the  remark  from  some  one 
that  Hultberg  was  not  the  right  man. 
Hinze,  whom  they  were  evidently  looking 
tor  at  this  dark  nour  after  midnight,  had 
gone  with  his  wife  to  .the  doctor,  and  of 
this  they  were  ignorant.    The  evidence  of 
these    previous    occurrences   showed    the 
motive  of  the  defendant  in  using  his  Vnife 
against  Peterson,  and  tended  to  contra- 
dict his  theory  of  self-defense.    There  was 
a  logical  connection  between  the  difficulty 
the  defendant  had   with  Hinze    and  his 
wife,  on  the  one  hand,  and  the  reappear- 
ance of  the  defendant  at  the  scene  of  the 
difficulty  a  few  minutes  afterwards,  on  the 
other  hand.    Some  other  expressions  were 
nttered   to  which  objection  is  made,  but 
they  come  from  the  crowd  of  which  Lyons 
was  a  part,  and,  as  they  were  all  acting 
together,  such  expressions  merely  charac- 
terized the  mission  in  which  Lyons  was 
then  engaged. 

But  it  will  be  admitted  that  the  evidence 
of  remarks  made  by  Nichols  and  Prender- 
gast   was  competent,  as  against  them. 


while  they  were  on  trial,  and,  although 
the  court  overruled  a  motion  to  exclude 
all  this  testimony  when  they  were  dis- 
charged at  the  close  of  the  people's  case, 
yet  the  defendant  could  not  have  been  in- 
jured by  the  overruling  of  the  motion,  in 
view  of  the  fact  that  the  court,  of  its  own 
motion,  gave  the  Jury  the  following  in- 
struction: "The  Jury  are  instructed  that 
the  defendant  is  in  this  case  on  trial  for  an 
alleged  killing  by  him  of  Pere  Peterson, 
and  for  this  alone.  In  this  proceeding  he 
is  not  on  trial  for  any  conduct  by  him,  ex- 
cept the  alleged  killing  of  Pere  Peterson. 
The  Jury  are  therefore  instructed  that  in 
this  proceeding  theyare  to  determine  only 
whether  the  defendant  is  guilty  of  murder 
or  manslaughter,  or  not  guilty  at  all.  .Al- 
though the  Jury  should  believe  from  the 
evidence  that  the  defendant  is  guilty  of 
riot,  or  disorderly  conduct,  or  assault  up- 
on Mrs.  Hinze,  or  that  he  cut  her  with  a 
knife,  still,  unless  the  Jury  believe  from  the 
evidence  that  the  defendant  killed  Pere 
Peterson,  and  in  so  doing  was  and  is 
guilty  of  murder  or  manslaughter,  then 
the  jnry  must  acquit  the  defendant. " 

It  is  assigned  as  error  that  the  court  al- 
lowed the  prosecution  to  prove  what  the 
defendant  said  before  the  coroner's  Jury, 
when  testifying  there  as  a  witness,  on 
July  5,  1874.  The  defendant  was  arrested 
at  4  o'clock  on  the  morning  of  July  4th, 
and  It  is  said  that  his  evidence  given  be- 
fore the  coroner  under  oath,  while  he  was 
under  arrest,  could  not  be  introduced 
against  him  on  trial.  The  prosecution 
proved  by  three  police  officers  that  the  de- 
fendant confessed  to  them  that  he  stabbed 
the  deceased.  Wnen  he  so  confessed  be 
was  not  under  oath,  nor  before  the  cor- 
oner, and  his  confession  was  voluntary, 
and  not  brought  about  by  any  compul- 
sion. Extrajudicial  confessions,  when  free 
and  voluntary,  are  of  the  highest  or- 
der of  evidence.  1  Greenl.  Ev.  §§  210,  219; 
Miller  V.  People,  39  111.  457 :  Langdon  v. 
People,  133  111.  382.  24  N.  E.  Rep.  874.  The 
confession  thus  made  was  written  out  by 
one  of  the  police  officers,  and  signed  by  the 
defendant.  When  he  went  before  the  cor- 
oner's Jury  he  stated  that  he  had  already 
wade  a  written  confession  before  the  cap- 
tain of  The  police.  The  written  statement 
thus  previously  made  was  Introduced  by 
the  captain  of  police  before  the  coroner's 
Jury,  and  identified  by  him,  and  there  ad- 
mitted to  be  true  by  the  defendant.  It 
was  also  introduced  upon  tlie  trial  below. 
In  it  the  defendant  says :  "  We  were  stand- 
ing on  Chicago  avenue,  between  Franklin 
and  Market.  Three  Swedes  came  along. 
One  of  the  fellows  who  were  standing 
there  hit  one  of  them.  The  Swede  made  a 
run  at  me.  1  turned  around  and  struck 
one  of  them.  I  had  the  knife  in  my  hand, 
and  gave  him  a  'Jab.'  I  don't  know  what 
he  did.  All  the  gang  ran,  and  I  ran  with 
them.'  Substantially  the  only  statement 
made  by  thedefendant  before  the  coroner's 
Jury  besides  saying  that  he  had  made  a 
confession,  and  that  it  was  true,  was  that 
Nichols  had  said  to  the  crowd,  "Draw 
your  knives,"  and  to  him,  while  behind  or 
at  the  side  of  Peterson,  "  Give  him  a  Jab. " 
After  thus  referring  to  his  confession  before 
the  police  capt&in,  and  making  the  other 
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statement  here  rcterred  to,  the  defendant 
i-etlred  from  the  pi-esencc  of  the  coroner's 
jury,  but  was  recalled  by  them,  and  upon 
returning;  was  asked  by  the  jury  "If  he  had 
been  Beared  into  his  answers  or  confessionB 
by  the  police  officers.  He  said  that  he  had 
uot:  that,  it  be  bad  another  cbanue,  he 
wonld  make  the  same  confession. "  The 
main  fact  established  by  the  confesqion  as 
urlflTinuIly  made  and  signed  before  the  po- 
lice otHcerti,  and  as  introduced  and  ad- 
mitted before  the  coroner's  jury,  was  that 
he  stabbed  the  deceased.  This  fact  he  ad- 
mitted and  confessed  on  the  trial  of  the 
rase,  when  testifying  as  a  witness  In  his 
own  behalf,  and  under  the  advice  and  in 
the  presence  of  his  counsel.  The  case, 
therefore,  is  not  one  where  the  confession 
is  introduced  to  overcome  a  denial  of  the 
fact  ot  killing,  or  to  support  circamstan- 
tlal  evidence  tending  to  show  the  killing 
ot  the  deceased  by  the  accused.  The  de- 
fendant admits  all  that  the  confession 
proves,  and  the  subject-matter  of  the  con- 
fession is  sustained  by  his  own  testimony 
on  the  trial.    South  v.  People,  98  III.  2G1. 

But  the  proof  shows  thatbisstatements 
before  the  coroner's  jury  were  made  vol- 
nntarily.and  therefore  we  think  that  they 
were  admissible,  for  the  reasons  herein- 
after stated.  It  has  been  held  tbatlf  a 
party  testifying  before  a  coroner  or  com- 
mitting magistrate  Is  actually  nnder  ar- 
rest, though  it  may  be  without  a  war- 
rant, his  testimony  is  inadmissible.  But 
this  rule  applies  where  the  accused  party 
Is  put  on  bis  oath,  and  sworn  and  ex- 
amined, not  on  his  own  motion,  but  on 
the  motion  of  the  prosecution.  State- 
ments made  under  such  circumstances 
may  not  only  be  uni-eliable,  but  Inquisito- 
rial, in  their  character.  Where  a  man  ar- 
rested b3'  an  officer,  without  a  warrant, 
upon  suspicion  of  having  committed  mur- 
der, is  compelled  to  answer  under  oatb  as 
a  witness  at  a  coroner's  inquest,  state- 
ments which  he  thus  makes arenot  admis- 
sible against  him  on  his  trial  for  the  mur- 
der. The  thing  prohibited  by  the  rule  is 
"the  special  interrogation  of  the  accused, 
— the  converting  him,  wliether  willing  or 
not,  into  a  witness  against  himself;  as- 
suming his  guilt  before  proof,  and  sub- 
jecting him  to  an  interrogation  conducted 
uD  that  hypothesis.  2  Best,  Ev.  §  657. 
But  it  is  otherwise  where  the  statements 
made  are  voluntary,  and  where  the  oath 
taken  is  voluntary.  Whart.  Grim.  Ev. 
(»th  Ed.)  §§  668,  669.  The  defendant  was 
not  obliged  to  appear  as  a  witness,  and 
take  an  oath  Before  the  coroner's  jury, 
nor  to  answer  any  question  that  would 
criminate  himself.  His  act  in  testifying 
there  was  voluntary.  Our  statute  pro- 
vides that  "no  person  shall  be  disqnalitied 
as  a  witness  in  any  criminal  case  or  pro- 
ceeding by  reason  ot  his  Interest  in  the 
event  of  the  same,  as  a  party  or  other- 
wise." Crim.  Code  Rev.  St.  c.  88,  §  426; 
Starr  &  C.  §  486,  p.  863.  It  has  been  held 
that,  under  a  statute  like  this,  where  n 
prisoner  may  testify  on  his  own  behalf  in 
all  criminal  proceedings  if  he  desires,  his 
testimony  taken  under  oath  at  the  pre- 
liminary examination,  if  it  appears  to 
have  been  freely  given,  without  compul- 
Miun  or  promise,  is  admissible  as  a  confes- 


sion. People  V.  Kelley,  47  Cal.  125;  1 
Greenl.  Kv.  (14tb  Ed.)  §  225,  and  note  a; 
Whart.  Orfm.  Ev.  §  669,  supra.  In  the 
case  at  bar  the  coroner's  jury  seem  to 
have  been  so  careful  that  they  recalled  the 
defendant,  and  cautioned  him  against  the 
binding  force  of  anything  that  he  might 
have  said,  if  he  had  been  "scared  "into  say- 
ing It,  and  re  examined  him  after  having 
given  this  caution.  There  is  no  evidence 
that  he  was  compelled  to  testify  before 
the  coroner,  or  that  his  appearance  there 
was  not  his  free  and  voluntary  act. 

Counsel  for  pialntift  in  error  make  the 
further  point  that,  If  the  evidence  of  the 
defendant  before  the  coroner  could  have 
been  Introduced  against  him  on  the  trial, 
yet  the  court  erred  in  alio  wlug  parol  proof 
of  such  evidence  to  be  given,  when  the 
coroner's  written  minutes  of  the  state- 
ments there  made  should  have  been  pro- 
duced. It  does  not  -appear  clear  to  us 
that  the  coroner  wrote  down  the  testi- 
mony of  the  defendant  which  he  gave  up- 
on his  first  appearance  before  the  jury, 
and  before  he  was  recalled  and  re-ex- 
amined. It  is  clearly  shown  that  tha 
written  confession  previously  made  and 
signed  before  the  police  officers  hy  the  de- 
fendant was  presented  to  the  jury,  and 
read  by  each  member  of  it,  and,  as  that 
confession  was  reaffirmed  by  the  defend- 
ant in  tile  presence  of  the  jury,  it  seems  to 
have  been  accepted  as  his  written  state- 
ment, and  was  afterwards  Introduced  up- 
on the  trial.  However  this  may  be,  we 
think  that  no  error  was  commlttcld  in  ad- 
mitting parol  evidence  in  this  case.  It  Is 
well  settled  that  parol  evidence  is  admissi- 
ble to  prove  what  the  accused  voluntarily 
disclosed  hefore  the  coroner's  jury,  if  it  is 
shown  that  his  examination  there  was 
not  reduced  to  writing.  1  Greenl.  Ev.  § 
227;  State  v.  Parish,  Busb.  239;  Rex  v. 
Reed,  1  Moody  &  M.  403;  King  v.  Fear- 
shire,  1  Leach,  202.  It  is  established  by 
the  evidence  of  one  of  the  jurymen  and  ot 
the  coroner  himself  that  the  testimony  of 
the  defendant,  as  given  before  the  jury 
after  he  was  recalled,  was  not  reduced 
to  writing.  The  oral  evidence  Is  ot  what 
he  stated  after  he  was  recalled,  as  well  as 
of  statements  made  upon  the  first  exami- 
nation. It  was  certainly  admlBsible  as  tu 
the  statements  made  on  the  second  ex- 
amination, and  the  motion  to  exclude  the 
oral  testimony  did  not  distinguish  be- 
tween the  two  examinations.  In  tact, 
substantially  all  that  was  said  In  the 
first  examination  was  repented  in  the  sec- 
ond, and  the  latter  was  intended  to  be 
the  main  one,  as  it  was  given  after  the 
witness  had  received  the  caution  already 
referred  to. 

It  is  further  claimed  that  the  court  be- 
low erred  in  refusing  to  give  certain  in- 
structions asked  by  the  defendant.  The 
first  ot  these  instructions  is  substantially 
the  same  as  the  second  instruction  quot- 
ed in  Lawlor  v.  People,  74  111.  238,  and  the 
refusal  of  which  was  held  to  be  erroneous. 
It  was  expressly  stated  there  that  the 
proposition  embraced  in  the  refused  in- 
struction was  not  embodied  in  any  ot  the 
instructions  that  were  given,  but  here 
it  is  embraced  in  the  Instructions  given. 
The  fifth  Instruction  given  tor  defendant 
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told  the  Jury  that,  if  the  party  assailed 
has  reasonable  ground  to  believe  that  he  Is 
In  danger  of  losing  his  life  or"  receiving 
great  bodily  barm,  the  right  to  dpfend 
himself  from  such  apprehended  danger 
may  be  exercised  by  him,  and,  If  the  death 
of  his  asBollant  resolts  from  the  reasona- 
ble defense  of  himself,  he  is  excusable, 
whether  he  intended  that  consequence  or 
not.  The  seventh  instruction  given  for 
the  defendant  told  the  Jury,  among  other 
things,  that  if  from  all  the  evidence,  in- 
cluding that  given  by  the  defendant,  they 
entertained  ani'  reasonable  doubt  of  his 
guilt,  they  must  find  him  not  guilty. 
Reasonabledoubtof  his  guilt  included  rea- 
sonable doubt  as  to  whether  he  was  un- 
der reasonable  apprehension,  when  he 
stabbed  Peterson,  that  the  latter  was 
about  to  kill  biro,  or  inflict  great  bodily 
harm  upon  him. 

The  second  refused'  instruction  told  the 
jury  that  the  burden  of  proving  that  the 
defendant  was  not  acting  in  self-defense 
when  he  stabbed  the  deceased  was  upon 
the  prosecution.  The  instruction  was  er- 
roneous in  not  embodying  the  qualifica- 
tion specified  in  the  statute,  which  pro- 
vides that  the  burden  of  pruying  circum- 
stances that  Justify  or  excuse  the  homicide 
will  devolve  un  the  accused,  "unless  the 
proof  on  the  part  of  ,the  prosecution  suffi- 
ciently manifests  that  the  crime  commu- 
ted only  amounts  to  manslaughter,  or 
that  the  accused  was  justified  or  excused 
in  committing  the  homicide. "  Crim.  Code, 
§  155;  Alexander  v.  People,  96  III.  96.  The 
ninth  instruction  given  for  the  people  was 
in  the  language  of  the  statute,  and  cor- 
rectly Informed  the  Jury  when  the  burden 
of  proof  lay  upon  the  accused.  The  sec- 
ond refused  instruction  is  also  erroneous, 
in  limiting  "reasonable  doubt"  to  one  ele- 
ment of  the  proof,  instead  of  requiring  it 
to  arise  out  of  all  the  evidence  in  the  case. 

The  third  refused  instruction  was  prop- 
erly refused,  because  it  told  the  Jury, 
among  other  things,  that  "any  ruling 
which  the  court  may  hare  made  during 
this  trial  should  not  be  considered  by  you 
as  any  Indication  that  the  court  has  any 
opinion  as  to  what  the  verdict  of  the  Jury 
ought  to  be. "  The  object  of  instructions 
is  to  present  the  law  to  the  jury,  and  not 
to  inform  them  what  inferences  they  may 
or  may  nut  draw  from  the  rulings  of  the 
court. 

The  fifth  and  sixth  refused  instructions 
related  to  the  subject  of  self-defense,  and 
their  refusal  could  have  done  the  defend- 
ant no  barm,  as  the  law  in  regard  to  self- 
defense  was  fully  and  fairly  stated  in  the 
instructions  given  for  the  people  and  for 
the  defendant.  The  fifth  instruction  given 
for  the  defendant,  a  part  of  wlilcli  has 
been  referred  to  above,  stated  the  doctrine 
very  fairly  for  him,  in  the  following 
words:  ".The  court  instructs  you  that 
the  law  of  self-defensn  gives  the  party  as- 
sailed the  rigiittu  repel  force  by  force,  and 
he  need  not  believe  that  his  safety  re- 
quires him  to  kill  his  adversary,  in  order 
to  give  him  the  right  to  make  use  of  force 
for  that  purpose.  When  his  life  is  in  dan- 
ger, or  he  is  la  danger  of  great  bodily 
barm,  or  when,  from  the  acts  of  the  as- 
sailant, be  believes,  and  has  reasonable 


gronhd  to  believe,  that  he  is  In  danger  of 
losing  his  life,  or  receiving  great  bodily 
harm  from  bis  adversary,  the  right  to  de- 
fend himself  from  sucti  danger,  or  appr«»- 
heuded  danger,  may  be  exercised  by  him, 
and  he  may  use  it  to  any  extent  which  is 
reasonably  necessary.  He  need  not  be- 
lieve that  he  can  only  defend  himself  by 
taking  .the  life  of  his  assailant;  if  the 
death  of  bis  assailant  results  from  the  rea- 
sonable defense  of  himself,  be  is  excusable, 
whether  he  intende<l  that  consequence  or 
not,  or  whether  he  believed  such  result 
was  necessary  or  not."  The  sixth  in- 
struction, moreover,  assumes  that  the  cir- 
cumstances therein  referred  to  had  been 
f»roven,  when  it  was  the  province  of  the 
ury  to  find  from  the  evidence  whether 
such  circumstances  existed  or  not.  The 
language  of  the  fifth  instruction  given  for 
the  people  embraced  everything  In  the 
sixth  refused  instruction  of  the  defendant 
which  it  was  necessary  tor  the  Jury  to 
consider.  A  portion  of  that  language  is 
as  follows:  "It  must  appear  that  the  cir- 
cumstaucs  were  sufficient  to  excite  the 
fears  of  a  reasonable  person,  and  that  the 
party  killing  really  acted  under  the  influ- 
ence of  those  fears,  and  not  in  a  spirit  of 
revenge, "  in  order  to  Justify  the  killing. 
The  circumstances  which  might  be  saffi- 
cient  to  excite  fear  would  include  not  only 
the  fact  that  the  deceftsed  seised  the  de- 
fendant by  the  neck,  if  the  Jury  found  sucb 
to  be  the  fact  from  the  evidence,  but  also 
the  relative  size  and  strength  of  the  de- 
ceased, as  compared  with  those  of  the  de- 
fendant. 

There  was  nothing  in  the  eighth  refused 
instruction  which  was  not  embraced  in 
the  instructions  already  given.  The  lan- 
guage of  the  instruction  is  obscure  and 
misleading.  The  Jury  are  not  told  that,  if 
they  have  a  reasonable  doubt  as  to  whetb 
er  the  defendant  is  guilty  of  murderorman- 
slaughter,  they  cannot  find  him  guilty  of 
either  offense.  Theinstruction  is  so  worded 
as  to  make  the  doubt  apply  to  either  of- 
fense, while  the  finding  is  required  to  be  as  to 
one  only.  A  Jury  might  be  in  doubt  as  to 
whether  the  accused  was  guilty  of  murder 
or  not,  but  at  the  same  time  believe  that 
he  was  guilty  of  manslaughter.  The  tend- 
ency of  the  instruction  was  to  limit  the 
finding  of  the  Jury  as  to  the  defendant's 
guilt  or  Innocence  of  the  crime  of  murder, 
and  to  foreclose  any  finding  as  to  his  staMt 
or  Innocence  of  thecrime  of  manslaughter. 
After  a  patient  and  careful  examination 
of  the  whole  record,  we  think  that  the 
plaintin  in  error  bad  a  fair  ti-lal,  and  that 
there  is  no  error  which  will  Justify  us  in 
reversing  the  Judgment.  Judgment  af- 
firmed. 


(137  III.  453) 

Ritchie  v.  Jxmo  et  alA 

(Supreme  Court  c(f  lUinots.    May  13, 1891.) 

MOBTOIQB — POWKB  OF  SaI.B  —  FRAUD — KOTICB — 
AOENT— ESTOPPBL. 

1.  Where  a  mortgage  with  power  of  sale 
prescribes  that  a  sale  may  be  made  on  published 
notice,  the  failure  to  give  the  mortgagor i>er8onal 
notice  does  not  invalidate  the  sale  where  the  pur- 

*  Reported  by  £«ais  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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chaser  does  not  know  tbat  the  mortgagee  par- 
poeely  concealed  the  sale  from  the  mortgagor. 

2.  An  agreement  oetween  a  mortgagee  and  a 
prospective  buyer  by  which  the  former  agrees  to 
loreclose  and  the  latter  agrees  to  bid  at  the  sale 
the  full  amount  due  on  the  mortgage,  and  to  buy 
up  certain  conflicting  claims  to  the  land,  but 
which  contains  no  provision  that  the  land  shall 
be  sold  to  him  unless  he  is  the  highest  bidder 
therefor,  is  not  fraudulent  as  against  the  mort- 
g»*tor. 

8.  The  tact  that  the  notices  of  sale  were  pre- 
pared by  the  prospective  buyer  is  no  proof  that 
he  was  the  owner  of  the  mortgage. 

4.  A  sale  under  a  power  in  a  mortga^  is  not 
rendered  defective  by  the  fact  that  it  is  twice 
advertised,  when  the  second  advertisement  was 
rendered  necessary  by  a  defect  inthedrst  notice, 
and  no  sale  took  place  ander  the  flrst  notice,  and 
it  is  not  shown  that  any  one  was  misled  thereby. 

5.  A  mortgage  note  was  given  to  a  real- 
estate  broker  for  collection,  and  th6  mortgagor 
also  placed  the  land  in  his  hands  for  private  sale. 
A  private  sale  which  he  attempted  to  make  hav- 
ing failed  on  account  of  a  defect  in  title,  and  the 
mortgagor  having  ceased  to  trust  the  broker,  the 
latter  had  the  property  sold  under  a  power  in  the 
mortgage  without  notifying  the  mortgagor,  and 
it  was  bought  in  by  a  third  person,  who  had  no 
privity  with  the  broker.  Held,  that  the  broker 
was  not  guilty  of  breach  of  trust 

6.  Where  the  purchaser  of  land  at  mortgage 
sale,  fearing  that  the  sale  was  irregular,  causes 
tbe  land  to  be  resold,  and  again  buys  it  in,  such 
second  sale  does  not  estop  him  from  asserting  the 
validity  of  the  first  sale. 

Maobodsb,  J.,  dissenting. 

Appeal  from  soperior  court  of  Cook 
county. 

Uanecy  &  Merrtck  and  Gait  &  BIrcb,  for 
appellant.  Lyman  &  Jackaon  and  Jndd, 
Ritchie  &  Esber,  ( W.  C.  Goudy,  of  coun- 
sel,) for  appellees. 

ScHni.,FiEt.D,  C.  J.  This  appeal  brintrs 
before  as  for  review  a  decree  of  the  enpe- 
rior  court  of  Cook  connty,  dlsmisBlng  the 
bill  of  complaint  in  a  certain  canre  where- 
in  Hngh  Bitcbie  is  complainant  and  8. 
Corning  Judd,  Edward  C.  Wentwortb, 
John  Bitcbie,  Aaron  B.  Mead,  Albert  L.  Coe, 
and  Edward  O'Hara  are  defendants.  On 
tbe  15th  of  Jane.  1865-,  tbe  sherifr  of  Cook 
county  made  a  tax-deed  to  Hugh  Bitcbie 
for  lots  1  and  2  in  block  3  of  H.  U.  Stone's 
subdivision  of  Astor's  addition  to  tbe  city 
of  Chicago;  and  on  the  13th  of  September, 
1R65,  the  mayor  of  Chicago  also  made  to 
him  a  tax-deed  for  tbe  same  property. 
Thereafter,  claiming  to  be  in  the  exclusive 
possession  of  these  lots ,  and  to  have  paid 
all  taxes  and  Hssessments  thereon,  on  the 
3Uth  day  of  December,  1873,  Hugh  Bitcbie 
conveyed  them  by  way  of  mortgage  with 
power  of  sale  to  bis  brother,  John  Bitcbie, 
of  Liverpool,  England,  to  secure  the  pay- 
ment of  a  promlHSory  note  for  f 3,500  from 
the  former  to  the  latter,  dated  February  1, 
1874,  payable  six  months  after  date,  and 
bearing  interest  at  the  rate  of  10  per  cent, 
per  annum,  payable  hnU-yearly.  The 
note  not  having  been  paid,  on  the  16th  of 
January,  1880,  John  Bitchle  sent  It,  to- 
gether with  the  mortgage,  to  Aaron  B. 
Mead  and  Albert  L.  Coe,  a  firm  of  real-es- 
tate brokers,  doing  business  In  Chicago 
under  the  firm  name  of  Mead  &  Coe,  for 
collection.  Mead  &  Coe  made  several  ef- 
forts tocollect  tlieamount  due  from  Hugh 
Bitchle,  which  were  unavailing;  but  by 


the  consent  of  John  Bitchle  coercive  vaeaJB- 
nres  under  the  mortgage  were  delayed 
from  lime  to  tline.  At  one  time  Hugh 
Bitchle  offered  to  give  a  deed  to  John 
Bitchle  for  the  lots  In  satisfaction  of  tbe 
debt,  but,  being  informed  that  Johu 
Bitcbie  would  not  agree  to  that,  be  then 
agreed  to  co-operate  with  Mead  &  Coe  to 
effect  a  sale  of  the  lots  for  the  purpose  of 
paying  the  note  and  interest.  This  being 
satisfactory  to  John  Bitchle,  on  the  19th 
of  May,  1883,  Mead  &  Coe  placed  tbe  prop- 
erty npon  their  books  for  sale;  tbe  figures 
flrst  agreed  upon  as  the  price  being  $4,500, 
but  this  was  afterwards  iocreased  to  f 8,- 
800.  In  November.  1883,  Mead  &  Coe  made 
acontractwith  John  H.  Battermanforthe 
sale  of  the  lots  to  blm  for  $9,000.  Of  this, 
$900  was  paid  down  as  earnest  roone.v  and 
the  remainder— $8,500— was  to  bo  paid  on 
the  delivery  to  Battermau  of  a  good  and 
snfHcient  warranty  deed  for  the  lots  with- 
in 80  days  from  the  date  of  the  contract,  or 
as  soon  thereafter  as  the  title  should  be 
examined  and  found  good;  bnt  it  was 
provided  that  It  tbe  title  should  not  prove 
good  the  $500  should  be  returned  to  Bat- 
termnn.  The  abstract  of  title  showed 
that  the  title  of  Hugh  Bitcbie  rested  en- 
IJrely  on  bis  tax-deed,  and  that  the  patent 
title  to  the  lotd  was  In  Amos  Bostwick, 
who  had  obtained  deed  therefor  in  1856. 
Hngh  Bitcbie  claimed  that  his  title  was 
superior  to  that  of  Bostwick,  but,  not 
fnmishing  satisfactory  evidence  thereof  to 
the  attorney  of  Batterroan.  tbe  contract 
was  rescinded,  and  the  $500  advanced  was 
returned  to  Batterman.  Subsequently, 
about  the  3d  of  Jone,  1884,  Hugh  Bitcbie 
authorised  Mead  &  Coe  to  have  their  at-* 
torneys,  Messrs.  Lyman  &  Jackson,  to  file 
a  bill  in  his  name'  under  the  "Burnt  Bec- 
ords  Act"  to  establish  his  title.  Tbe  bill 
was  filed,  and  Amos  Bostwick  was  made 
d^endant.  He  appeared  and  answered, 
setting  up  his  patent  title,  and  claiming 
its  superiority;  and  bo  also  filed  a.  cross- 
bill prayingthat  his  title  be  decreed  estal)- 
lished  as  the  paramount  title.  Tbe  case 
was  continued  along  from  term  to  term, 
and  Hugh  Bitcbie  failed  to  furnish  evi- 
dence which  his  attorneys  thought  would 
be  sufficient  to  establish  bis  title  as  para- 
mount to  that  of  Bostwick.  It  appears 
from  his  examination  that  during  all  that 
time  be  had  in  his  possession  important 
evidence  In  that  respect  which  be  willfully 
withheld  through  a  distrust  of  Mead  Ik 
Coe  and  Lyman  &  Jackson.  In  view  of 
this  failure  to  furnish  evidence,  Lyman  & 
Jackson  advised  a  compromise  with  Bost- 
wick, believing,  as  they  informed  Hagb 
Bitchle,  that  in  the  event  of  a  trial  of  the 
pending  suit  the  title  of  Bostwick  would 
prevail.  Accordingly  an  offer  was  made 
by  Mead  &  Coe  to  purchase  Bostwick's 
title  for  $2,500,  which  was  rejected  by 
Bostwick.  This  offer  had  the  approval 
of  John  Bitcbie.  but  not  that  of  Hugh 
Bitcbie,  who,  though  refusing  to  produce 
the  requisite  evidence  of  that  tact,  continu- 
ously persisted  in  claiming  the  superiority 
of  his  own  title.  Aboutthelst  of  Octobev, 
1886,  Hugh  Bitchle  and  Mead  &  Coe  had  an 
Interview,  In  which,  as  they  claim,  he  ter- 
minated whatever  agency  they  previously 
had  to  act  on  bia  behalf;  and  he  then  no- 


Digitized  by 


Google 


634 


KOBTHEASTEBK  BEPOBTEB.  Vol.  27. 


(UL 


tifled  them  that  be  sboold  thenceforward 
protect  himself,  and  look  elsewhere  than 
to  them  for  aid.  Meanwhile,  before  that 
time,  In  the  month  of  Aagnst  of  the  same 
year,  one  Merigold,  of  the  firm  W.  D.  Ker- 
foot  &  Co.,  real-estate  brokers  in  Cbicago, 
having  learned  at  what  price  the  Bost- 
wick  title  could  be  obtained,  and  fur  what 
sum  John  Rltcble  woald  sell  his  note  and 
mortgage,  had  undertakan  to  make  a  con- 
tract with  S.  Corning  J udd  for  their  sale; 
but  Judd  had  declined  to  enter  into  the 
contract  for  the  alleged  reason  that, 
though  willing  to  buy  the  title,  he  was 
not  willing  to  buy  the  note  and  mortgage. 
Afterwards,  on  the  5th  of  October,  1S88, 
John  Ritchie,  under  the  ad  rice  of  Mead  & 
Coe,  assigned  the  note,  and  conveyed  by 
deed  his  title  and  Interest  in  the  lots  as 
mortgagee  to  Edward  C.  Wentworth,  a 
member  of  the  firm  of  Mead  &  Cod,  for  the 
purpose  of  having  him  foreclose  by  a  sale 
of  the  property,  pursuant  to  the  power  in 
the  mortgage.  On  the  23d  of  October,  1886. 
an  agreement  in  writing  was  made  and 
entered  into  by  and  between  Edward  G. 
Wentworth,  Amos  Bostwick,  and  S.  Cor- 
ning Judd,  but  by  mistake  it  was  dated 
October  1,1886.  TbiR  agreement  was  as 
follows,  to- wit:  "This  agreement,  made 
and  entered  into  this  first  day  of  October, 
1880,  by  and  between  Edward  C.  Went- 
worth, of  the  cifcyol  Chicago,  in  tfaecounty 
of  Cook,  and  state  of  Illinois,  party  of  the 
first  part,  Amos  Bostwick,  of  the  city  of 
Minneapolis,  in  the  state  of  Minnenota, 
I)art  of  the  second  part,  and  S.  Corning 
Judd,  of  said  city  of  Chicago,  party  of  the 
third  part,  witnessetb :  That  tor  and  in 
'  consideration  of  the  covenants  and  agree- 
ments of  the  said  third  party,  as  herein- 
uftersetout,  thesaid  lirst  party — being  the 
holder  and  owner  of  one  certain  note 
made  by  Hutch  Ritchie  to  one  John  Ritchie, 
of  date  of  i<'ebruary  1, 1874,  and  secured 
to  be  paid  by  a  sale  mortgage  of  Decem- 
ber 30,1873,  on  lota  one  (1)  and  two,  (2,)  in 
block  three,  (3,)  in  Utone's  subdivision  of 
Astor's  addition  to  Chicago,  which  said 
note  and  mortgage  were  on  the  5th  day  of 
October,  1886,  duly  assigned  to  said  first 
party — hereby  covenants  and  agrees  to 
foreclose  said  sale  mortgage  in  the  man- 
ner therein  provided,  and  sell  said  lots  as 
provided  In  said  sale  mortgage:  and  also 
to  procure  from  said  John  Ritchie  a  quit- 
claim deed  losaid  lots  to  said  third  party, 
to  be  in  i-eadiness  at  the  date  of  said  sale, 
on  or  before  December  1, 1886,  and  will 
also  Immediately  have  the  abstractor  title 
to  said  lots  brought  down  to  date,  and 
procure  a  tax  abstract  of  said  lots.  And 
said  second  party,  in  consideration  of  said 
covenants  and  agreements  of  said  third 
party  hereinafter  set  forth,  agrees  on  his 
part  to  make,  execute,  acknowledge,  and 
deliver  to  said  third  party  a  quitclaim 
deed  to  said  lota;  the  said  second  party 
being  the  holder  of  the  patent  title  to  said 
lots  on  the  date  of  the  sale  aforesaid  by 
said  holder  of  said  note  and  mortgage, 
(said  first  party.)  And  said  third  party 
on  his  part  bereby  covenants  and  agrees 
that  he  will  at  said  sale  bid  or  cause  to 
be  bid  for  said  lots  the  sum  or  amount  re- 
maining unpaid  on  said  note,  both  princi- 
pal and  interest,  and  will  pay  to  said  Qrst 


party  the  sum  so  bid,  together  with  a 
sufficient  sum  over  and  above  amount  so 
due  on  said  note  to  make  the  aggregate 
sum  of  eighty-nine  hundred  and  forty-sev- 
en dollars  (f8,947)  for  said  quitclaim  deed 
from  said  John  Ritchie,  provided  the  said 
abstract  of  title  shall  show  said  patent 
title  to  be  in  said  second  party,  and  no  in- 
curable defects  in  the  said  title  otherwise 
than  now  appears  by  the  present  ab- 
stract. And  said  third  party'  further 
agrees  and  covenants  that  he  will  pay  to 
said  second  party  the  sum  of  four  thou- 
sand and  flfty-tbree  dollars  ($4,053)  for 
said  quitclaim  deed  from  said  second  par- 
ty, by  which  the  patent  title  to  said  lots 
shall  be  vested  in  said  third  party :  said 
payments  aforesaid  to  be  made  at  the 
time  of  making  said  sale  and  delivery  of 
the  said  several  deeds  hereinbefore  referred 
to.  And  said  third  party  further  agrees 
to  assume  and  pay  all  taxes  and  assess- 
ments on  said  lots  for  the  year  1886,  and 
also  to  assame  the  responsibility  of  pro- 
curing possession  of  said  lots  should  the 
said  possession  be  claimed  by  any  other 
person  by  reason  of  any  lease  from  said 
Hugh  Ritchie  or  otherwise.  Upon  the  ful- 
fillment by  said  third  party  of  each  of  the 
covenants  and  agreements  bybim  as  here- 
inbefore set  forth,  said  first  party  bereby 
agrees  to  make  to  bim,  said  third  party. 
his  heirs  or  assigns,  a  deed  to  said  prem- 
ises without  any  expense  to  the  said  8. 
Coming  Judd,  provided  the  said  lots  are 
struck  off  and  sold  to  him  at  the  said  sale 
tor  the  amount  hereinbefore  by  bim  agreed 
tn  be  bid  therefor.  In  case  said  lots  shall 
be  bid  off  for  a  greater  sum  or  amount  at 
said  sale  than  herein  agreed  to  be  bid  by 
said  third  party,  then  in  that  case  the  said 
first  party  shall  procure  from  the  pnr- 
cbaser  or  purchasers  at  said  sale  of  said 
lots  a  good  and  sufficient  deed  or  deeds 
conveying  the  same  to  bim, the  said  Judd; 
otherwise  this  contract  to  be  void.  Upon 
compliance  with  the  conditiims  and  of  the 
covenants  herein  agreed  .  to,  by  said  par- 
ties of  theOrstand  second  parts, said  third 
gnrty  is  to  make  the  payments  herein  by 
ira  agreed  to  be  made,  this  agreement  to 
be  loft  in  escrow  with  the  Merchants'  Na- 
tional Bank  of  Chicago,  Illinois,  until  the 
same  is  and  the  conditions  herein  are  fully 
complied  with,  and  the  same  ready  to  be 
canceled.  Witness  the  hands  of  the  several 
parties  hereto,  the  day  and  year  first  above 
written.  [Signed]  Edward  C.  Went- 
worth. Ahos  Bostwick.  By  Henrt 
Hudson,  bis  Attorney  and  Agent.  8. 
CoRNiNQ  Judo."  Judd  also  afterwards 
verbally  agreed  to  pay  Kerloot  &  Co.  $500 
as  commission  if  the  sale  and  convey- 
ance should  be  consummated  according  to 
tbe  agreement.  Henry  Hudson, the  attor- 
ney of  Bostwick,  prepared  the  notices  for 
the  foreclosure  sale,  which  were  subse- 
quently submitted  to  Judd.  They  were  in 
the  form,  and  published,  as  required  by 
the  terms  of  the  mortgage,  in  tbe  Chicago 
Legal  News,  for  four  successive  weeks, 
namely,  on  the  6th.  13th,  20th,  and  27th 
days  of  November,  1886,  fixing  the  time  of 
sale  on  tbe  7th  day  of  December,  1886,  and 
the  place  of  sale  at  the  door  of  the  court- 
house In  Chicago.  The  lots  were  offered 
for  sale  at  tbe  time  and  place  named  in  the 
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notices,  and  there  were  at  leant  two  bids 
tbereFor.  Judd,  by  his  aeent,  bid  the  sam 
of  98,947,  as  he  bad  by  bis  contract  agreed 
to  do,  and,  that  being  the  highest  bid,  the 
property  was  strnck  oft  to  him  ;  and  the 
next  day  Went  worth,  as  assignee  of  John 
Ritchie,  trustee,  made  and  delivered  a  deed 
conveying  thelots  to  him  pursuant  to  this 
puichase.  On  the  same,  day  a  quitclaim 
deed  bearing  date  November  9,  1886,  eye- 
cuted  by  John  Ritchie  and  frlfe  to  Jndd, 
was  delivered  to  him ;  and  there  was  also 
at  the  same  time  delivered  to  Jadd  the 
deed  of  Amos  Bostwick ;  and  after  the  de- 
livery of  these  deeds  Jndd  paid  to  Went- 
worth  $8,947,  and  to  Bostwick  f4,063. 
The  lots  were  at  the  date  of  this  sale  occu- 
pied by  Edward  O'Hara  as  tenant  of 
Hugh  Ritchie,  there  being  a  small  frame 
house  thereon.  O'Hara  having  declined 
to  surrender  posseBsion,  Jndd  brought  an 
action  for  forcible  detainer  against  him  In 
January,  1887.  Pending  the  trial  of  that 
action,  O'Hara  accepted  a  lease  from 
Judd,  to  terminate  the  Ist  of  April  there- 
after. At  the  end  of  that  term,  O'Hara 
having  failed  to  surrender  possession, 
Judd  obtained  a  judgment  against  him  in 
an  action  for  forcible  detainer,  and  a  writ 
of  possession  was  issued  thereon,  and 
Judd  was  by  virtue  thereof  placed  in  pos- 
session  of  the  property. 

The  bill  prays  that  the  sale  to  .Tudd  be 
set  aside,  and  that  Hugh  Ritchie  t>e  al- 
lowed to  redeem  from  the  deed  of  trust, 
and  for  an  account.  The  grounds  upon 
which  the  relief  is  asked  are:  (Ij  That  the 
defendant  Jndd  entered  into  an  arrange- 
ment with  Mead  &  Coe  (who  were  the 
agents  of  Hugh  Ritchie,  with  authority  to 
sell  the  property  at  private  sale,  and  oat 
of  the  proceeds  to  pay  the  amount  due  up- 
on the  mortgage)  to  purchase  said  note  and 
mortgage;  and  in  pursuance  of  that  ar- 
rangement Judd  did  purchase  the  note  and 
mortgage,  and  had  the  same  transferred 
without  consideration  to  Ed  ward  C.  Went- 
worth,  the  cashier  of  Mead  &  Coe;  that, 
after  such  assignment,  Judd,  in  the  name 
of  Wentworth,  published  notices  of  sale  as 
specified  in  the  bill;  that  Wentworth,  un- 
der directions  from  Judd,  went  through 
a  form  of  sale,  at  which  the  property  was 
bid  off  for  f8,947;  and  that  Wentworth, 
under  the  like  directions  from  Judd,  deed- 
ed the  property  to  him,  making  false  re- 
citals as  to  the  notice  given ;  and  that 
these  things  were  done  by  Judd,  Went- 
worth, John  Ritchie,  and  Mead  &  Coe  for 
the  fraudulent  purpose  of  depriving  Hugh 
Ritcbie  of  the  title  to  his  property.  (2) 
That  knowledge  of  the  sale  was  intention- 
ally concealed  by  Judd,  Wentworth,  John 
Ritchie,  and  Mead  &  Coe  from  complain- 
ant. (3)  That  the  notice  of  sale  required 
by  the  mortgage  was  not  given,  but  in- 
stead of  four  weeks  it  was  published  only 
three  weeks,  viz.,  on  the  18th,  20th,  and 
27th  days  of  November,  1886,— the  sale  be- 
ing December  7, 1886.  These  grounds  will 
be  considered  in  the  reverse  order  of  thetr 
statement. 

The  third  ground  is  nosnpported  by  the 
evidence.  The  notices  of  sale  were  pub- 
lished In  four  consecutive  issues  of  the  Le- 
gal News,  namely,  on  the  6th,  13th,  20th, 
and  27th  of  November,  as  bas  t>een  before 


stated,  and  this  ground  is  abandoned  by 
counsel  in  their  argument. 

The  only  foundation  for  the  sAond 
ground  Is  found  in  a  letter  of  Mead  &  Coe 
to  John  Ritchie,  dated  October  23,  1886,  In 
which  they  say:  "On  further  considera- 
tion we  all  decided  it  would  be  just  as 
well  to  foreclose  without  Hugh  Ritchie's 
knowledge;  if  possible,  as  the  information 
would  only  give  him  an  opportunity  to 
interfere  by  way  of  Injunction,  or  some 
other  legal  proceedings. "  This  letter  was 
written  by  Mead,  and  In  his  examination 
as  a  witness  he  te^stlfled  that,  while  be  did 
not  remember  to  whom  he  referred  by  the 
term  "we"  in  that  letter,  Mr,  Jndd  dirt  not 
participate  in  this  arrangement  to  his 
knowledge;  adding,  "That  is,  I  do  not  re- 
member that  he  did. "  Wentworth  testi- 
fied :  "I  have  no  knowledge  of  agreement 
or  undertaking  that  the  foreclosure  of  the 
mortgage  should  be  made,  or  that  It  was- 
just  as  well  to  make  it,  without  Mr.  Hugh 
Ritchie's  knowledge."  And  Judd  himself 
testified,  referring  to  this  letter:  "I  never 
beard  of  the  letter.  ♦  ♦  •  I.wasnota- 
party  to  any  such  con  versa  tlon  or  any  such 
arrangement."  We  find nothingin  the  rec- 
ord tending  to  show  that  Judd  did  any- 
thing or  was  privy  to  any  thing  done  to  pre- 
ventHugh  Rltcbiehavlngknowledgeof  the 
sale.  It  was  competent  for  Hugh  Ritchie 
to  agree  what  notice  should  be  given  be- 
fore there  could  be  a  foi-eclosure  and  sale; 
and,  if  this  did  not  require  a  personal  no- 
tice to  himself,  the  failure  to  give  him  per- 
sonal notice  of  the  determination  to  sell, 
or  of  the  time  and  place  of  sale,  did  not 
affect  the  power  to  sell.  Trish  v.  Antiocta 
College,  126  111.  474. 18  N.  E.  Rep.  768;  Trust 
Co.  V.  Flsher.lOe  111.  189;  Hoodless  v.Reld, 
112111.105;  Princeton,  etc.,  Co.  V.  Munson, 
60  Dl.  371.  And  so,  since  Judd  was  neither 
party  nor  privy  to  any  arrangement  to 
prevent  Hugh  Ritchie  from  having  notice 
of  the  sale,  it  is  sufficient  that  all  the  no- 
tice was  given,  and  as  it  is  required  to  be 
given,  by  the  deed  of  trust. 

The  first  ground  is  equally  unsnstalned 
by  the  evidence.  In  a  letter  written  by 
Mead  &  Coe  to  John  Ritchie  on  the  31st 
of  July,  1886,  they  inform  him  of  an  offer 
tbey  had  had  from  the  attorney  of  Bost- 
wick for  his  claim ;  but  in  their  letter  to 
him  of  September  18,  1886,  vi  hich  Is  put  in 
evidence  by  appellant,  they  say:  "In  our 
last  we  mentioned  that  Bostwick's  attor- 
ney has  approached  us  through  another 
broker,  asking  what  we  would  sell  onr 
claim  for,  and  we  named  $10,000,  Since 
then  ha  has  been  to  see  us,  and  stated  he 
had  a  customer  for  it,  and  we  finally,  after 
considerable  negotiations  and  conferences 
with  Mr,  Lyman,  agreed  to  take  $8,700 
cash  for  the  note,  ami  a  quitclaim  from 
you  for  your  interest  in  the  property  as 
obtained  by  tax-title.  Out  of  this  $8,700 
,von  will  have  to  pay  the  amount  we  have 
advanced  for  taxes,  as  per  statement  sent 
in  our  letter  of  July  Sist,  of  $728.73,  and  the 
tax  claim  of  $299.86;  also  our  commis- 
sions, and  attorneys'  fees  and  court  costs, 
which  would  altogether  be  in  round  num- 
bers $1,000;  BO  that  the  sale  would  net 
you  not  far  from  $6,671.41,  be  [the  pur- 
chaser] proposing  to  buy  out  the  Bost- 
wick claim  and  foreclose  your  mortgage. 
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thuB  cutting  ott  Hugh  Ritchie,  if  lie  could 
not  settle  wltb  blm  otlierwise;  bat,  alter 
contriderable  delay,  we  were  finally  intro* 
dured  to  the  party  who  proposed  baying 
the  property,  and  it  seemn  he  did  not  un- 
derstand the  matter  as  the  broker  repre- 
sented. He  is  willing  to  bay  the  property 
and  pay  the  price  agreed,  but  insists  on 
having  a  perfect  title. "  Meriguid  testified 
upon  this  question,  in  response  to  inter- 
rogatories propounded  to  him  by  Judd : 
"Mr.  Jadd  did  not  agree  to  purchase  the 
note  or  mortgage  or  both.  Mr.  Coe  and 
myself  and  Mr.  Hudson  went  down  to  the 
post-ottice  building  to  see  yoa,  and  had  a 
conversation  with  you.  I  heard  you  say 
distinctly  that  you  would  not  buy  the 
note;  that  you  wanted  a  deed  to  the 
property  from  Mr.  Ritchie, — Mr.  Hugh 
Ritchie, — and  an  assignment  of  tlie  mort- 
gage from  John  Ritchie,  and  qaitclalm 
from  Bostwick.  I  think  it  was  said-  that 
Mr.  Hugh  Ritchie  had  some  tax  Claims, — 
either  John  or  Hugh  Ritchie.  I  thinlc  I 
saw  the  contract  made  between  Went- 
worth,  Bostwtck,  and  you.  There  was 
a  sale  made  under  the  Jolm  Ritchie  mort- 
gage, and  you  bought  the  property  at  tlie 
sale.  Mr.  Judd  paid  the  commissions  of 
thesale, — defendant  Judd.  [A  check  shown 
him  (or  f  500,  payable  to  the  order  of  Will- 
iam D.Kerfoot  &  Co.,  and  signed,  'S.  Corn- 
ing Judu,'  indorsed  by  W.  D.  Kerfoot  & 
Co.  to  Mead  &  Coe.]  We  were  all  active 
in  the  negotiation  for'  the  sale  wltb  de- 
fendant Judd.  I  do  not  think  Mead  & 
Coe  had  anything  to  do  with  the  negotia- 
tions with  Judd.  The  negotiations  were 
between  rayaelf,  Henry  Hudson,  ana  Mr. 
Judd.  Mr.  Jadd  was  to  pay  the  commis- 
sion for  the  sale,— the  sum  of  $500. "  This 
Is  fully  corroborated  by  the  testimony  ol 
Coe.  Jadd  testified:  ''I  was  applied  to 
to  purchase  the  John  Ritchie  note  and 
mortgage,  and  refused.  I  did  not  want 
to  purchase  any  lawsuit. "  He  had  also 
previously  testified :  "I  never  knew  prior 
to  about  the  time  this  contract  was  signed 
between  Wentworth,  Bostwick,  and  my- 
neif  that  there  had  been  an  assignment  to 
Wentworth,  or  that  there  was  a  proposi- 
tion to  make  such  an  assignment.  And  at 
the  time  I  signed  the  contract  I  did  not 
know  that  anybody  except  Wentworth 
had  any  Interest  in  the  note  and  mortgage, 
and  made  this  contract  with  him  accord- 
ingly, and  with  Mr.  Bostwick  through  his 
agent.  I  never  made  any  contract  in  ref- 
erence to  this  property  until  the  one  that 
has  been  offered  in  evidence.  In  writing. 
The  terms  of  this  contract  were  talked 
over  before  it  was  signed.  It  was  brought 
to  me,  signed  by  Wentworth,  and  per- 
haps by  Bostwick,  and  then  I  signed  it. 
Acordlng  to  my  recollection,  it  was  the 
latter  part  of  October,  1886.  I  cannot  tell 
when  the  assignment  to  Wentworth  was 
shown  to  me,  but  1  think  it  was  at  the 
time  when  I  signed  this  contract.  I  never 
paid  any  commissions  to  any  one  with  re- 
spect to  that  sale  until  after  the  sale  of 
December,  1886." 

But  it  is  insisted  that  the  written  con- 
tract between  Wentworth,  Bostwick,  and 
Judd  on  its  face  conclusively  proves  that 
the  sale  was  collusive,  corrupt,  and  against 
public  poifcy.    We  are  unable  to  concur 


In  this  view.  Thei-e  is  nothing  In  that  In- 
strument that  tends  to  prevent  competi- 
tion in  bidding.  It  requires  the  mort- 
gage to  be  foreclosed  and  the  property  to 
bo  eold  In  the  manner  provided  in  the 
mortgage.  There  is  no  agreement  that 
the  property  shall  be  struck  off  to  Judd 
except  upon  the  condition  he  shall  be  the 
highest  bidder,  indeed,  it  contemplates 
that  the  property  may  be  bid  off  by  some 
other  person  than  Judd  for  a  greater 
amount  than  Judd  agrees  to  bid,  allow- 
ing. In  that  event,  to  Wentworth  the  op- 
tion of  procuring  from  that  person  a  con- 
veyance ol  the  property,  or  to  rescind  the 
contract.  The  agreement  is,  in  effect,  sim- 
ply one  with  the  mortgagee  in  advance 
of  a  mortgage  sale  to  bid  so  much  at  that 
sale,  without  imposing  any  obligation  on 
the  mortgagee  to  strike  the  property  ott 
to  him  for  that  amount.  It  secures  a  bid 
for  that  amount,  but  leaves  the  sale  open 
to  the  competition  of  the  world,  just  as 
fally  as  it  would  have  beeu  had  that 
agreement  not  been  made.  Since  Went- 
worth assumed  no  legal  liability  to  con- 
vey to  Judd  in  the  event  a  higher  bidder 
should  compete  for  the  property,  it  is  im- 
possible that,  in  a  legal  sense,  he  could 
have  been  interested  in  having  Judd  get 
the  property ;  lor.  if  it  should  be  struck 
off  to  a  higher  bidder,  he  would  receive 
from  that  bidder  every  cent  that  be  could 
possibly  get  Irom  Judd  in  the  event  the 
property  should  be  struck  off  to  bim,  and 
the  excess  of  the  hid  in  addition.  So  far 
as  John  Ritchie's  agreement  to  quitclaim 
is  concerned,  we  apprehend  that  Judd  ob- 
tained no  other  or  different  right  thereby 
than  any  purchaser  at  the  trustee's  sale 
would  have  obtained,  since  Ritchie's  tax- 
deed,  having  been  taken  to  protect  his  In- 
terest as  mortgagee,  would  inure  to  the 
purchaser  of  that  interest  at  themortgage 
sale.  But  if  this  were  not  true,  then  Jndd 
would  occupy,  with  reference  to  this  inter- 
est, the  same  position  that  be  does  wltb 
reference  to  Bostwick's  title.  Hugh 
Ritchie  has  no  right  to  claim  any  benefit 
resulting  from  cousolidating  outstanding 
titles  or  claims  ol  title  to  this  property. 
He  is  entitled  to  have  bis  interest  in  the 
property  sold  for  Its  reasonable  casb 
value;  and  he  may  object  to  any  arrange- 
ment or  combination  ol  outstanding  io- 
terests  (11  there  can  be  such)  that  will 
have  the  legal  elfect  to  Impair  that  value. 
But  it  is  manifest  that  here  Judd,  by  con- 
tracting lor  ail  the  outstanding  titles  or 
claims  of  titleto  the  property,  bid  more  for 
th«  interest  of  Hugh  Ritchie  than  be  other- 
wise would ;  and  it  is  not  shown,  nor  do 
we  perceive  ho  wit  is  possible,  that  this  bad 
any  tendency  to  prevent  others  from  bid- 
ding for  Hngh  Ritchie's  interest  as  much 
as  they  otherwise  would.  Tlie  evidence  is 
direct  and  unequivocal  that  the  notices  of 
the  sale  were  not  prepared  by  Judd,  but 
that  they  were  prepared  by  Hudson,  the 
attorney  of  Bostwick,  though  they  were 
by  him  submitted  to  Judd.  But  if  it  be 
conceded  that  they  were  prepared  under 
the  supervision  of  Judd,  that  fact  cannot 
be  held  to  prove  that  Judd  had  purchased 
the  note  and  mortgage,  and  was  himself 
foreclosing  in  view  ol  the  posltiveevidence 
in  this  record  that  be  had  not  made  sucb 
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parcbaee.  Having  agreed  to  become  a  bid- 
der at  the  sale,  it  vvae  not  unreasonable 
that  he  shonld  have  a  solicitude  that  tbe 
notices  should  be  such  as  the  execution  of 
the  power  In  tbe  mortgage  required;  and, 
after  approving  them,  he  would  doubtless 
be  estopped  to  object  to  the  sale  on  that 
account;  or.  If  the  notices  in  any  degree 
fell  short  of  conveying  to  tbe  public  or  to 
tbe  mortgagor  the  information  the  power 
required,  he  doubtless  would  be  responsi- 
ble therefor;  bnt  this  is  not  claimed.  The 
notices  were  in  no  wise  derectlve,  and 
Hugh  Ritchie  sustained  no  injary  by  rea- 
son of  tbem. 

It  is  insisted,  as  a  circumstance  tending 
to  mislead,  that  tbe  property  was  first  ad- 
vertised in  October  to  be  sold  on  tbe  23d  of 
November,  and  that  the  first  notice  of  tbe 
sale  of  the  7tb  of  December  wns  published 
in  the  same  number  of  the  Legal  News 
that  contained  a  notice  that  the  property 
woDld  be  sold  on  tbe  23d  otNovember.  It 
is  not  shown  that  anybody  was  misled  by 
these  noti,:eB,  and  it  is  shown  that  Jndd 
^id  not  direct  or  control  the  publication 
-of  those  first  given.  An  error  occurring 
In  tbe  first  notices,  no  other  course  re- 
mained than  to  readvertise  to  sell  at.  a 
subsequent  day,  and  in  the  absence  of 
«vidence  of  a  bad  motlvein  givingsuch  no- 
tices, and  of  an  improper  effect  resulting 
therefrom,  we  cannot  hold  that  Hugh 
Bitcble  was  prejudiced  thereby. 

A  point  is  urged,  though  not  alleged  in 
the  bill,  that  tbe  price  at  whicb  the  prop- 
«rty  was  sold  was  Inadequate.  Tbe  evi- 
dence on  this  point  is  confiicting.  bat  it 
«aunot  be  said  that  the  preponderance 
sustains  tbe  contention.  It  is  shown  that 
one  or  two  parties  failed  to  bid  for  the 
property  because  they  were  advised  by 
their  counsel  that  the  title  was  not  good, 
and  it  is  obvious  that  by  tbesame  amount 
that  Bostwick's  title  was  valued  by  those 
■desiring  to  bid  at  the  sale  the  value  of 
Hugh  Ritchie's  title  wasdepreciated.  But 
from  the  evidence  in  this  record  it  is  clear 
that,  if  Hugh  Ritchie's   title  was  in  fact 

Saramount  to  that  ot  Bostwick,  he  alone 
I  responsible  fornot  having  had  that  fact 
■established  before  the  agreement  between 
Wentworth,  Bostwick,  and  Judd  was  en- 
tered into.  He  was  informed  by  his  attor- 
neys, after  Bostwick  had  filed  his  cross- 
bill in  the  burnt  record  proceedings,  set- 
ting up  that  he  was  the  owner  of  the  pat- 
ient title  to  tbe  lots  in  controversy,  that 
Bostwick's  title  must  prevail  over  his  title 
under  his  tux-deeds,  unlesB  he  could  make 
proof  of  possension  and  payment  of  taxes 
for  tbe  requisite  period  of  limitations  under 
the  statute;  and  the  proceeding  was  con- 
tinued to  enable  him  to  make  that  proof, 
from  time  to  time,  and  he  failed  to  make 
it.  He  thuspermitted  thcrecord  tostand, 
showing  his  claim  under  his  tax-deeds, 
unsupported  byevidenbesufiicient  to  make 
them  a  prima,  facie  title,  (for  he  offered 
no  Judgment  or  precept  to  support  them, 
wbiub  wus  indispensable,  at  feast  before 
the  amendatory  act  of  1879.  Eagan  v. 
•Connelly,  107  111.  4B4:  "Elston  v.  Kennlcott, 
46  Ill.lSe.)  and  Bostwick  making  claim  un- 
.der  his  patent  title.  Since  no  public  rec- 
ord exists  showing  whatproot can  bemade 
<■  each  case  in  regard  to  posseHslon  and 


payment  of  taxes,  and  tbe  claims  61  indl- 
Tiduals  in  that  respect  are  liable  to  be 
magnified  because  of  self-interest,  it  Is  im- 
possible that  the  public  could  know  with 
accuracy  which  of  these  titles  was  para- 
mount, and  theqnestion  ot  title  was  there- 
tore  necessarily  so  nincb  In  doubt  that  no 
prudent  person  would  bid  tbesame  amo  ii  n  t 
for  the  title  at  tbe  mortgage  sale  that  he 
would  be  willing  to  pay  for  both  tltk-H. 
It  is  hence  obviously  not  conclusive  that 
the  price  bid  at  the  mortgage  sale  was  In- 
adequate merely  because  tbe  amount  was 
less  than  witnesses  think  was  the  value  of 
the  property,  whicb  means  the  value  of  a 
perfect  title.  Tbe  number  of  witneeseb 
testifying  to  valuations  showing  that  tbe 
price  bid  was  not  inadequate  is  greater 
than  the  number  testifying  the  otherway; 
and  these  show  quite  as  much  accuracy 
of  discrimination  and  intelltgence  in  ap- 
preciating, in  respect  of  the  matters  to 
which  they  testify,  as  do  those. 

There  is  earnest  insistence  in  argument 
to  tbe  effect  that  the  evidence  proves  that 
appellaot  had  a  right  to  rely  upon  Mead 
&  (.''oe  to  prevent  the  property  from  being 
sold,  or.  If  they  could  not  prevent  that,  at 
all  events  to  give  him  timely  notice  of 
the  sale,  that  he  might  himself  take  steps 
to  protect  his  rights.  The  power  ot  sale 
was,  by  its  own  terms,  assignable,  and  it 
is  not  questioned  bat  that  the  conveyance 
.by  John  Rltchieto  Wentworth  was  a  law- 
ful assignment  of  it.  The  evidence  in  tbe 
record  proves  that  ,Tudd  had  no  knowl- 
edge, prior  to  his  purchase,  of  the  rela- 
tions oetween  Mead  &  Coe  and  John 
Ritchie,  and  Mead  &  Coe  and  Hugh 
Ritchie,  and  Mead  &  Coe  and  Wentworth ; 
that  he  contracted  with  Wentworth  be- 
lieving that  he  was  the  owner  of  the  in- 
debtedness secured  by  the  mortgage,  and 
the  bona  Bde  assignee  ot  tbe  power  ot 
sale,  to  protect  his  own  interest.  And  so 
by  the  voluntary  act  of  Hugh  Ritchie  in 
executing  this  mortgage  he  authorized 
John  Ritchie  to  put  the  execution  of  tbe 
power  in  the  hands  of  Wentworth,  and 
authorized  Judd,  and  the  balance  of  the 
public  having  no  notice  to  the  contrary, 
to  deal  with  Wentworth  as  if  the  power 
bad  been  execu  ted  to  him  in  the  first  in- 
stance. He  ai)d  they  were  charged,  at 
their  peril,  to  know,  before  purchasing, 
that  the  conditions  precedent  to  the  exer- 
cise of  the  power  bad  been  performed  as 
its  terms  provided, — that  is,  that  the  debt 
was  due  and  unpaid,  and  that  the  requi- 
site notices  of  the  time  and  place  of  sale 
were  published;  but  they  were  under  no 
obligation  to  make  inquiries  not  affecting 
tbe  conditions  precedent  to  the  exercise  of 
the  power.  It  is  not  claimed  that  the 
note  had  been  paid,  and  tbe  evidence 
wholly  foils  to  support  any  pretense  that 
the  time  for  the  payment  of  the  note  was, 
by  contract,  extended  to  o  period  beyond 
the  day  of  sale,  or  that,  by  a'  valid  con- 
tract, the  power  was  canceled.  Although, 
under  the  evidence,  we  do  not  think  that 
Judd  can  be  held  rpsponsible  for  any  be- 
trayal of  the  trust  of  Mead  &  Coe  to  Hugh 
Ritchie,  it  Is  not  impertinent  to  the  case  to 
say  that  in  our  opinion  the  evidence  falls 
to  show  that  Mead  &  Coe  were  guilty  of 
such  betrayal.    A  sufficient  outline  sf  the 
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facts  material  to  this  phase  of  the  case  Is : 
John  Bltcble  pot  the  note  and  mortgage 
in  the  haods  of  Mead  &  Coe,  for  collectiuu, 
some  time  in  the  year  1880.  Soon  after- 
wards, Hugh  Ritchie,  beln^  unable  to  pay 
the  note,  placed  the  mortgaged  property 
in  the  hands  of  Mead  &  Coe  for  private 
sale,  John  Ritchie  forbearing  to  press  for 
Immediate  payment  of  the  note,  ho  as  to 
give  time  to  raise  the  requisite  money  by 
private  sale.  Tn  this  arrangement  Mead 
&  Coe  were  still  the  agents  of  John  Ritchie, 
and  they  were  only  agents  of  Hugh 
Ritchie  to  the  extent  of  effecting  a  private 
sale  of  the  property;  and  necessarily, 
when  it  waiS  ascertained  t(iat  the  proper- 
ty could  not  be  sold  at  private  sale,  their 
agency  for  Hugh  Ritchie  would  at  once 
be  terminated.  When  the  private  sale  to 
Batterman  failed  because  of  the  inability 
of  Hugh  Ritchie  to  furnish  a  satisfactory 
abstract  <if  title,  the  evidence  shows  no 
further  efforts  were  made  by  Mead  &  Coe 
to  sell  tlie  property  at  private  sale;  and, 
although  Hugh  Ritchie  makes  some  claim 
to  the  contrary,  the  evidence  clearly  pre- 
ponderates that  before  the  agreement  be- 
tween Judd,  Wentwortb,  and  Bostwick 
was  entered  into  be  had  ceased  to  trust 
and  rely  upon  Mead  &  Coe  as  his  agents 
for  auy  purpose.  Mead  &  Coe  each  testi- 
fied that  this  was  the  fact,  and  Hugh 
Ritchie  himself,  in  effect,  admits  it  in  his 
testimony,  for,  in  speaking  of  his  having 
terminated  their  agency,  he  said:  "On 
the  6th  day  o}  October,  in  Lyman  &  Jack- 
son's ofiice,  with  Mr.  Mead.  In  the  way 
they  acted  I  ielt  inclined  to  look  some- 
where else  for  my  interest.  I  could  see 
that  they  were  working  against  me.  I 
may  have  said  on  ray  direct  examination 
that  I  would  have  nothing  more  to  do 
with  him.  After  I  notified  Mr.  Mead  that 
I  would  have  nothing  more  to  do  with 
him,  did  not  take  steps  to  prevent  a  fore- 
closure. Took  steps  to  tie  up  by  filing  a 
document  of  ownership  in  the  recorder's 
office. "  There  Is  also  evidence  in  the  rec- 
ord warranting  the  chancellor  In  coming 
to  the  conclusion  that  a  demand  had  been 
repeatedly  made  upon  Hugh  Ritchie  for 
the  payment  of  the  note,  and  that  he 
knew  when  he  had  the  interview,  to  which 
he  above  alludes,  with  Mead  &  Coe,  that 
steps  would  be  taken  immediately  to  sell 
the  property  pursuant  to  the  terms  of  the 
mortgage.  And  there  is  no  ground  in  the 
evidence  for  claiming  that  any  contract 
existed  for  the  extension  of  time  for  the 
payment  of  the  note,  or  for  the  suspension 
of  the  execution  of  the  power  of  sale.  The 
evidence  fails  to  prove  any  privity  be- 
tween Judd  and  Mead  &  Coe  prior  to  his 
purchase,  or  any  knowledge  or  approval 
by  him  of  acts  done  or  omitted  by  them 
to  the  prejudice  of  the  rights  of  Hugh 
Ritchie,  and  there  is  therefore  no  ground 
upon  which  his  title  can  be  avoided  be- 
cause of  their  failure  to  perform  their  duty 
to  Hugh  Ritchie. 

It  appears  that  after  the  execution  of 
the  deeds  to  Judd  pursuant  to  his  pur- 
chase on  the  7th  of  December,  1886,  and 
his  agreement  with  Wentworth  and  Bost- 
wick, he,  having  some  doubt  whether  the 
note  had  been  assigned  to  W«jntworth  be- 
fore the  first  notice  tor  that  sale  was  pub- 


lished, procnred  Wentwortb  to  readver- 
tise  the  property  to  be  sold  on  the  13th  of 
January,  1887,  and  to  then  again  sell  it  at 

Subtle  auction,  and  that  at  that  time, and 
efore  the  property  was  sold,  an  agent  of 
S.  H.  Kerroot,who  claimed  through  Boat- 
wick,  gave  public  notice  that  he  had  a 
claim  upon  tbe  property,  whereupon  an 
agent  of  Judd  announced  that  Judd 
claimed  to  be  the  owner  of  the  property, 
and  that  then  the  sale  proceeded,  and  the. 
property  was  again  sold  to  Judd.  And  it 
Is  thereupon  contended— F/rst,  that  Judd 
is  thereby  estopped  to  now  claim  that  the 
sale  on  the  7th  of  December  was  valid: 
and,  aecond,  that  the  notices  given  by 
Eertootand  Judd  on  tbe  13th  of  January, 
1S87,  prevented  competition  In  bidding 
and  rendered  that  sale  void.  It  is  suffi- 
cient tor  the  present  that  the  bill  does  not 
question  tbe  validity  of  the  sale  of  Decem- 
ber 7th,  bei:ausethe  note  was  not  assigned 
before  the  first  notice  of  the  sale  was  pub- 
lished ;  and  there  is  nothing  in  this  record 
to  impeach  the  sale  on  that  ground.  We 
must  therefore  assume  that  Judd's  fears 
were  not  well  founded ;  and,  the  first  sale 
being  regular,  the  power  of  sale  was  ex- 
hausted, and  the  sale  on  the  13th  of  Janu- 
ary, 1887,  was  a  nullity. 

The  doctrine  of  estoppel  can  have  no 
application,  for  ,the  very  obvious  reason 
that  no  one  is  here  claiming  any  right  in 
this  property,  other  than  'Judd,  upon  the 
faith  of  Judd's  readvertlsing  it  for  sale. 
Had  some  one  other  than  .ludd  acted  to 
his  prejudice  upon  tbe  faith  of  that  adver- 
tisement, it  might  be  that  the  doctrine  of 
estoppel  could  be  invoked;  but  whether 
so  or  not  is  irrelevant  to  any  question 
now  before  us.  It  may  be  observed, 
though  it  is  of  no  Importance  in  the  decis- 
ion of  the  case,  that  it  does  not  appear 
that  any  one  was  present  on  the  13th  of 
January,  1887,  who  would  have  bid  upon 
the  property  had  not  tbe  claims  on  behalf 
of  S.  H.  Kerfoot  and  Judd  been  made,  and 
who  was  prevented  from  bidding  by  the 
assertion  of  those  claims.  We  are,  upon 
tlie  whole,  unableto  say  that  the  decree  be- 
low is  not  anthorissed  by  the  evidence  pre- 
served In  the  record,  and  it  is  therefore 
affirmed.  The  clerk  will  tax  tbe  cost  of 
appellees'  abstract  to  appellant. 

Maoroder,  J.,  (dissenting.)  I  am  un- 
able to  concur  in  tbe  view  of  this  case  pre- 
sented by  tbe  opinion,  or  in  tbe  conclu- 
sion reached  by  it. 


(187  lU.  638) 

RPAHN  fit  a/.  V.  People. 1 

(Suprem*  Court  of  TUimois.    May  IS,  1891.) 

BDROI.ABT — Evidence— New  Tbial — Instkuotionb 
— Remarks  of  Counsel. 

1.  On  trial  for  burglary,  the  person  robbed 
testified  positively  that  the  defendants  were  the 
men  who  committed  the  burglary.  The  only  evi- 
dence contradictint;  this  was  that  of  the  defend- 
ants themselves.  The  fact  that  bnrglary  had 
been  committed  by  some  one  was  not  disputed. 
Held,  that  a  judgment  of  conviction  should  not 
be  reversed  on  the  evidence. 

2.  Where  a  defendant  goes  to  trial  without 
the  presence  of  a  witness  whom  he  has  sub- 

>  Reported  by  Louis  Boisot,  Jr.,  Esc}.,  of  the 
Chicago  bar. 
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poenaed,  and  without  asking  for  an  attachment 
against  the  witness,  or  Tor  a  continuance  on  ac- 
count of  his  absence,  a  new  trial  should  not  be 
granted  on  aocount  of  the  absencb  of  the  witness. 

S.  The  refusal  to  give  a  proper  instractlon  is 
not  error,  where  such  instruction  Is  fully  covered 
by  one  of  the  instructions  given. 

i.  It  Is  not  improper  for  the  state's  attorney  to 
say  to  the  jury:  "We  know  these  defendants  are 
robbers  and  burglars.  They  have  been  in  trouble 
before,  "—where  the  guilt  of  the  defendants  is  es- 
tablished by  the  direct  and  positive  testimony  of 
an  eye-witness,  and  the  fact  of  a  previous  indict- 
ment for  robbery  has  been  shown  by  the  defend- 
ante'  own  testimony. 

5.  The  statement  by  the  state's  attorney  that 
the  defendant  "is  guilty  because  he  is  Indicted  in 
another  case  In  this  court, "  though  objectionable. 
Is  not  cause  for  reversal. 

6.  Where  the  bill  of  exceptions  fails  to  state 
whether  a  st/Stement  made  by  the  appellant  was 
made  on  direct  or  cross-examination,  it  will  be 
presumed  that  it  waa  on  direct  examination. 

Error  to  crlnitoal  court  of  Cook  county 
B.  A.  W.  JaweB,  for  plaintiff  in  error. 
George  Hunt,  Atty.  Gen., lor  the  People. 

Bailst,  J.  Jaliua  Spabn  was  indicted 
Jointly  with  James  Blake  for  the  crime  of 
bnrglary.and  both  defendants,  being  tried 
on  a  plea  of  not  guUty,  were  convicted, 
and  the  panlshment  of  each  was  fixed  by 
the  jury  at  Imprisonment  In  the  peniten- 
tiary for  the  term  ol  eight  years.  Blake 
was  awarded  a  new  trial,  but  Spahn's 
motion  for  a  new  trial  was  overrnled, 
and  sentence  was  pronounced  upon  him 
In  accordance  with  the  verdict,  and  the 
record  Is  now  brought  here,  at  his  in- 
stance, by  writ  of  error. 

It  is  urged  on  bis  behalf  that,  In  view  of 
all  the  evidence,  there  is  a  reasonable 
doubt  as  to  his  guilt,  and  that  the  Judg- 
ment should  therefore  be  reversed,  and  the 
cause  submitted  to  another  Jury.  The 
fact  that  the  burglary  was  committed  as 
charged  does  not  seem  to  be  controvert- 
ed ;  the  only  question  raised  upon  the  evi- 
dence being  that  it  does  not  sufficiently 
identify  Spabn  as  one  of  the  persons  who 
committed  It.  The  bniglary  charged  was 
committed  by  breaking  and  entering  the 
dwelling-houBe  of  Thomas  Collins,  at  No. 
2U1  Center  avenue,  Chicago.  Collins  was 
called  as  a  witness  at  the  trial,  and  not 
only  testified  to  the  commission  of  the 
burglary,  but  positively  Identified  the 
prisoners  on  trial  as  the  persons  who 
committed  it.  He  testifies,  in  substance, 
that,  at  about  halt  past  8  or  U  o'clock  in 
tlie  evening  on  May  16,  1890,  after  closing 
his  store,  he  went  up-stairs  In  the  bouse 
where  he  lived,  which  was  next  door,  and 
turned  down  all  the  lights  low;  that  be- 
tween 1  and  2  o'clock  In  the  nigbt  be  was 
awakened  by  a  scream,  and  gotoutofbed, 
and  went  into  the  front  room,  where  he 
was  met  by  Spabn,  who  struck  him  a 
blow  on  the  bead  with  a  pistol,  and 
knocked  him  down;  that  Spahn  asked 
him  for  his  money,  and  that  witness  replied 
that  he  had  none;  that  Spahn  called  him 
a  vile  name,  and  threatened  to  kill  him  it 
be  did  not  give  up  his  money;  that  Blake 
then  came  In,  and  held  a  revolver  to  wit- 
ness' head,  while  Spahn  went  into  wit- 
ness' bedroom,  and  took  f  25  in  money  out 
of  bis  pants;  that  they  then  went  down 
the  front  stairs,  and  out  of  the  front  door, 
v.27N.E.no.8 — 44 


OS  tho  police  were  coming  up  the  back 
stairway.  No  attempt  seems  to  have 
been  made  on  cross-examination  to  weak- 
en or  disturb  the  posltlveness  with  which 
the  witness  Identified  both  of  the  defei]4-  ' 
ants  as  the  parties  who  committed  the 
burglary.  Mary  Corcoran,  who  at  the 
time  was  at  work  for  Collins,  testifies 
that  she  was  awakened  by  a  noise,  and 
got  out  of  bed,  and  went  into  the  kitchen, 
and  looked  out  of  the  back  window,  and 
saw  Blake  opening  the  door  with  a  key 
or  some  other  instrument;  that  Blake 
came  into  the  kitchen  accompanied  by  an- 
other man,  but  she  is  unable  to  identify 
the  other  man  as  Spahn ;  that  when  they 
got  Into  the  kitchen  they  ran  by  her  into 
the  front  room,  and  that  she  ran  down 
the  back  stairs,  and  got  two  policemen, 
and  th&t  as  the  policemen  were  going  up 
the  back  stairs  the  men  ran  down  the 
front  stairs,  and  out  of  the  front  door. 
Spahn  was  arrested  the  next  day  by  a 
policeman,  but  when  arrested  no  money 
was  found  on  his  person.  The  only  evi- 
dence contradicting  the  testimony  of  Col- 
lins is  that  of  the  defendants,  both  of 
whom  were  examined  as  witnesses.  Spahn 
testifies  that  at  11  o'clock  that  night  be 
was  standing  at  the  corner  of  Halsted 
and  Congress  streets;  that  from  there  he 
went  home,  reaching  home  at  about  a 
quarter  past  11,  and  stayed  at  his  bouse  all 
night;  that  be  has  but  two  rooms, — a 
bedroom  and  a  front  room ;  that  be  slept 
in  the  bedroom  with  bis  wife,  and  that  a 
Mrs.  Granger  slept  In  the  front  room; 
that  he  got  up  at  about  6  o'clock  in  the 
morning,  and  went  over  to  his  father's, 
who  was  sick;  that  after  that  he  went 
back  to  Harrison  street,  where  be  met  an 
officer,  who  arrested  him  ;  that  be  was  not 
allowed  to  see  anybody  for  four  days, 
and  did  not  know  what  he  was  arrested  - 
for;  that  he  had  not  spoken  to  Blake  for 
more  than  four  months,  but  saw  him 
once  about  two  months  and  a  hall  before 
the  date  of  the  burglary,  without  spsak- 
ing  to  him.  The  witness  testifies  that  he 
was  then  under  indictment  In  another 
case  for  robbery  and  receiving  stolen 
property.  He  nowbere  denies  in  termit 
that  he  was  present  at  or  participated  in 
the  burglary  charged  in  the  indictment 
in  this  case.  Blake  testified  that  he  had 
nothing  to  do  with  said  burglary,  but 
that  on  the  night  It  was  committed  he 
was  at  borne  with  bis  wife;  that  be  lived 
about  three-quarters  of  a  block  from  Col- 
lins; that  he  knew  Spahn,  but  had  not 
seen  him  for  several  months  before  wit- 
ness'arrest ;  that  he  and  Spahn  had  bad 
a  quarrel,  and  were  having  nothing  to 
do  with  each  other;  that  witness  knew 
nothing  about  said  burglary  until  several 
days  after  it  was  committed.  The  fore- 
going is  substantially  the  evidence  in  the 
record  bearing  upon  the  question  of  the 
Identity  of  Spahn  and  Blake  as  the  par- 
ties who  committed  the  burglary.  If  the 
jury  believed  Collins,  they  were  justified 
in  finding  a  verdict  of  guilty.  It,  on  the 
other  hand,  they  believed  the  testimony 
of  the  defendants,  it  was  doubtless  their 
duty  to  acquit.  The  question  thus  pre- 
sented was  a  question  of  fact,  which  it 
was  the  peculiar  province  and  duty  ol  the 
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jury  to  determine,  and,  after  carefully  con- 
sidering tlie  entire  record,  we  are  anable 
to  say  that  their  verdict  was  not  fully 
warranted  by  the  evidence.  They  saw 
and  heard  the  prosecuting  witness,  and 
were  much  better  able  to  Judge  than  we 
can  be  In  relation  to  his  fairnesy  and  (can- 
dor, and  as  to  the  weight  and  credibility 
to  which  his  testimony  is  entitled.  They 
also  saw  and  beard  the  defendants,  and 
were  better  able  to  Judge,  from  their  ap- 
pearance, conduct,  and  manner  of  testify- 
ing, how  far  their  testimony  was  entitled 
to  credit,  and  to  what  extent  their  Inter- 
est in  the  result  of  the  trial  should  be  held 
to  discredit  them.  We  are  unable  to  say, 
from  anything  appearing  in  the  evidence, 
that  the  Jury  have  been  actuated  by  pas- 
sion or  prejudice,  or  that  they  were  not 
warranted  in  finding  that  the  defendants 
were  proved  guilty  beyond  a  reasonable 
doubt. 

It  is  insisted  that  a  new  trial  should 
have  been  granted  for  the  purpose  of  en- 
abling Spabn  to  avail  himself  of  the  testi- 
mony of  Mrs.  Granger,  who,  as  he  claims, 
was  the  occupant  of  bis  front  room  on  the 
night  of  the  burglary.  This  contention 
cannot  be  sustained,  for  several  reasons: 
First.  The  testimony  of  Mrs.  Granger  is 
not  newly-discovered  evidence.  It  Is  not 
pretended  that  8pahn  was  not  Just  as  well 
aware,  at  and  helore  the  trial,  of  the  facts 
to  which  Mrs.  Granger  could  testify,  and 
their  relevancy  and  Importance  in  making 
out  his  defense,  as  he  was  at  the  time  he 
interposed  his  motion  for  a  new  trial.  If 
she  occupied  bis  front  room  that  night,  ha 
certainly  knew  it  at  the  time;  and  If  she 
was  In  a  position  to  be  able  to  testify  to 
any  facts  tending  to  prove  for  him  an 
alibi,  he  must  have  known  that  also. 
That  he  knew  of  said  evidence  before  the 
trial  is  practically  admitted,  and  be  even 
claims  that  he  had  subpoenaed  said  wit- 
ness to  appear  and  testify  at  the  trial. 
Again,  he  does  not  appear  to  have  exer- 
cised due  diligence  in  procuring  said  evi- 
dence. So  long  as  the  witness  was  sub- 
pcenaed,  he  should  have  applied  to  the 
court  for  a  compulsory  process  to  enforce 
her  attendance,  and,  that  falling,  beshould 
have  applied  to  the  court  for  a  continu- 
ance in  order  to  obtain  her  testimony. 
But  having  gone  to  trial  In  her  absence, 
without  exhausting  all  the  means  at  his 
command  to  compel  her  attendance,  the 
abscni-e  of  her  testimony  is  no  ground  for 
a  new  trial.  Mrs.  Granger's  testimony, 
moreover.  If  produced,  would  be  only  cu- 
mulative, and  would  be  by  no  means  con- 
clusive In  Its  character.  At  best,  It  would 
have  only  been  corroborative  of  the  testi- 
mony already  given  bySpnhn.  It  appears 
elsewhere  In  the  evidence  that  there  was  a 
window  to  the  bedroom  in  which  Spahn 
claims  to  have  spent  the  nlgiit,  by  means 
of  which  It  would  have  been  easy  and 
uractlcublefor  him  to  have  left  his  room 
without  passing  through  the  room  where 
Mrs.  Granger  slept,  and  she,  having  been 
produced  by  order  of  the  court  for  oral  ex- 
amination, admitted  that  she  did  not 
know  whether  Spahn  left  his  room  that 
night  or  not;  that  she  sleiit  most  of  the 
night;  and  that  be  might  have  left  bis 
room  without  ber  knowledge.    The  rule 


is  well  settled  that,  to  authorljie  a  new 
trial  on  the  ground  of  newly-discovered 
evidence,  it  must  appear  tliat  the  evidence 
lias  been  discovered  since  the  trial,  aiud 
that  the  party  has  not  been  guilty  of  n^- 
ligence  In  not  discovering  and  producing 
It  on  the  former  trial.  Schlencker  v.  Ria- 
ley,  8  Scam.  483;  Crozler  v.  Cooper,  14.  111. 
189;  Stetham  v.  Shonlti,  17  III.  99;  Cal- 
houn V.  O'Neal.  53  III.  3.54;  Wood  v.  Ecb- 
ternach,  65  111.149;  Tobin  v.  People.  101 
III.  121 ;  Isaacs  v.  People,  118  111.  6.38,  8  N.. 
E.  Rep.  821;  Klein  v.  People,  113  III.  59«. 
Nor  will  a  new  trial  be  granted  on  the 
ground  of  newly-discovered  evidence 
where  such  evidence  Is  merely  cumulative, 
and  Is  not  concluBlve  in  ItM  character. 
Laird  V.  Warren,  92  111.204;  lligglns  v. 
People,  98  111.519;  McCollon  v.  Railroad 
Co.,  94  111.  584;  Abrahams  v.  W'eiller.87  111. 
179;  Schoenfeld  v.  Brown.  78  III.  487;  Mc- 
Kenxle  v.  Remington,  79  III.  388;  Krug  v. 
Ward,  77  III.  603;  Chapman  v.  Burt,  Id. 
330;  Fuller  v.  Little,  61  111.21;  Martin  v. 
Ehrenfels,  24  III.  18?;  Bulllner  v.  People,  95 
III.  394.  The  motion  for  a  new  trial,  so 
far  as  it  was  baaed  upon  this  ground,  was 
properly  overruled. 

Error  is  assigned  upon  the  refusal  of  the 
court  to  give  to  the  Jury  one  instruction 
asked  on  behalf  of  the  defendant,  stating 
the  rule  of  law  as  to  the  prima  facie  pre- 
sumption of  Innocence  to  which  the  de- 
fendants were  entitled,  and  the  extent  to 
which  the  Jury  were  bound  by  sueli  pre- 
sumption. The  Instruction  refused  stnted 
a  correct  proposition  of  law,  but  there 
was  no  error  In  refusing  It,  as  It  was  fully 
aud  completely  covered  by  one  of  the  In- 
structions given  to  the  Jury  at  the  In- 
stance of  the  defendants.  The  court,  hav- 
ing once  given  to  the  Jury  tlie  rulo  of  law 
contended  for  clearly  and  adequately,  was 
under  no  obligation  to  repeat  the  role  in 
another  instrnctiou.  Thompson  v.  Ouff, 
119  III.  226,  10  N.  E.  Rep.  399;  Balrd  v. 
Trustees,  106  111.  657;  Chicago  v.  Stearns, 
105  111.  554;  Friedberg  v.  People,  102  HI. 
160;  City  of  Bloomlngton  v.  Perdue,  99  III. 
329. 

The  only  remaining  point  to  which  our 
attention  Is  called  relates  to  certain  re- 
marks made  by  the  assistant  state's  at- 
torney in  his  argument  to  the  Jury.  Those 
remarks,  as  shown  by  the  bill  of  excep- 
tions, were  these :  "  Gentlemen  of  ■frhe  jury, 
we  know  these  two  defendants  are  rob-, 
bers  and  burglars.  They  have  been  in 
trouble  before ; "  and,  "  We  know  this  man 
Spabn  Is  guilty,  because  be  is  indicted  in 
another  case  In  this  court."  The  first  of 
these  remarks,  so  far  as  we  are  able  to 
see,  was  not  particularly  exceptionable. 
There  was  before  the  Jury  the  direct  and 
positive  testimony  of  an  eye-witness  that 
the  defendants  had  committed  the  burg- 
lary and  larceny  for  which  they  were  l^ 
ing  tried,  and  we  are  not  prepared  to  say 
that,  in  view  of  such  testimony,  an  asser- 
tion by  counsel  that  he  knew,  or  that  the 
Jury  knew,  that  the  defendants  were  rob- 
bers and  burglars,  wan  a  species  of  com- 
ment upon  the  evidence  which  it  was  the 
duty  of  the  court  to  restrain  counsel  from 
Indulging  In.  Assuming  the  correctness 
and  truthfulness  of  the  people's  witness,— 
and  that  was  an  assumption   which  the 
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state's  attorney  was  authorized  to  make 
In  bis  argament^— the  guilt  of  the  defend- 
ants of  the  offense  charged  'was  a  fact 
Icnuwn  tu  counsel  and  the  Jury,  so  far  as 
a  fact  can  he  known  from  human  testi- 
mony. The  reeidne  of  the  remark,  Tie., 
that  the  defendants  bad  been  in  trouble 
before,  was  Justltied,  at  least  so  far  as 
Spahn,  the  only  party  now  complaining, 
wasconcerned,  by  thefact  appearing  in  his 
own  testimony,  that  be  was  then  under 
indictment  in  another  case  for  robbery 
and  reoelving  stolen  property.  Tbat  fact, 
as  It  may  be  observed,  was  disclosed  by 
the  defendant  while  on  the  stand,  without 
objection  by  either  party,  and  the  bill  of 
exceptions  falls  to  show  whether  the  dis- 
closure was  made  on  his  direct  or  cross 
examination.  The  bill  of  exceptions,  be- 
ing the  pleading  of  the  plaintiff  in  error, 
mast  be  taken  most  strongly  against  him, 
and  It  must  therefore  be  presumed  that 
the  statement  was  a  matter  volnnteered 
by  hlra  on  his 'direct  examination. 

The  second  of  the  two  remarks  com- 
plained of  is  Justly  subject  to  criticism. 
The  fact  tbat  Spahn  was  under  indict- 
ment for  another  offense  bad  no  tendency 
to  prove  him  guilty  of  the  offense  for 
wbicb  he  was  on  trial,  and  it  was  there- 
fore improper  and  illegitlniate  for  counsel 
to  argue  or  state  to  the  Jury  tbat  his  guilt 
in  this  case  was  established  or  known  be- 
cause be  was  under  indictment  in  the  oth- 
er. But  some  reliance  must  be  placed  up- 
on the  common  sense  and  discrimination 
of  the  Jury,  where  counsel  seek  to  draw 
Improper  inferences  from  the  evidence. 
While  arguments  of  that  character  are  not 
to  be  approved  or  looked  upon  with 
favor,  still  they  will  not  ordinarily  be 
deemed  sufficient  to  necessitate  a  reversal 
ol  the  Judgment,  unless  they  are  of  sucti  n 
cliaracter  as  to  raise  an  inference  that  the 
Jury  were  probably  misled  or  improperly 
influenced  thereby.  We  do  not  think  the 
remark  complained  of  in  this  case  is  of  that 
character.  We  find  no  material  error  In 
the  record,  and  the  Judgment  of  the  crim- 
inal court  will  accordingly  be  affirmed. 


(137  in.  <10)  ^~~~' 

Antlb  et  ah  v.  Sexton  et  al. 

{Supreme  Court  of  VMnois.   Hay  11, 1891.^ 

RiOHTS  OF  'V'bndeb— Falbb  Repbesbktations— 

EVIDBUOB — DaMAQBS. 

1.  Plaintiffs  are  entitled  to  recover  for  false 
representatioDS,  on  which  they  relied,  as  to  the 
quantity  of  land  sold  them  by  defendants,  which 
land  defendants  held  under  a  contract  of  sale 
from  other  persons,  where  this  contract  was  in 
defendants'  possession,  and  plaintiffs,  though  the 
tract  'was  pointed  out  to  them,  did  not  know  its 
boandaries,  so  as  to  inform  them  of  its  area. 

2.  The  action  in  such  case  is  not  on  ttie  con- 
tract of  sale  held  by  defendants,  though  they 
agreed  to  assign  it  to  plaintiffs,  but  on  their  false 
representations;  and  hence  parol  evidence  is  ad- 
musible  to  show  such  representations  and  the 
actual  amount  of  land  sold. 

3.  The  subject-matter  of  the  sale  being  the 
ttml>er  on  the  land,  the  measure  of  plaintiffs' 
damages  is  the  difference  between  the  value  of 
the  timber  actually  received  and  the  value  of 
what  they  would  have  obtained  had  the  quantity 
of  land  been  as  represented. 

Appeal  from  appellate  court,  third  dis- 
trict. 


Brown,  Wheeler^  Brown  and  Palmer  A 
Sbatt,  fpr  appellants.  Pattoii  &  Ifamit- 
ton  and  Robert  Matheoy,  for  appellees. 

Baker,  J.  '  This  was  an  action  ou  the 
case  by  appellee  against  appellants,  to  re- 
cover damages  for  fraud  and  deceit  lo  the 
sale  of  timber  standing  on  the  land  of  one 
Jameson.  His  subjects  of  the  sale  were 
the  timber  that  had  been  bought  by  ap- 
pellants from  Jameson,  a  saw-mill  and 
its  appurtenances,  and  18  acres  ol  timber 
on  the  Hadley  land.  The  sum  of  f  8,000  in 
gross  was  paid  for  the  property,  no  sepa- 
rate prices  being  fixed  for  the  different  arti- 
cles. The  ground  of  fraud  relied  on  was 
the  representation  tbat  the  tract  of  tim- 
ber bought  from  Jameson  contained  80 
acres,  when  in  fact  the  Jameson  contract 
only  conveyed  to  appellants  30  acres  of 
timber.  Appellees  recovered  in  the  circuit 
court  judgmentfor  $900,  and  thatjudgment 
wasafflrmed  In  the  appellate  court,  (32  III. 
A  pp.  437,)  and  the  cause  was  brought  here 
on  a  certificate  of  importance.  In  the  writ- 
ten contract  signed  by  the  parties  it  Is  re- 
cited that  tbeappellants  agreed  as  follows: 
"(3)  That  they  hereby  assign  and  transfer 
to  said  Sexton  &  Bybee  all  interest  wbicb 
they  have  acquired  in  and  to  about  80  acres 
of  sawtlmberln  Gardner  township, Sanga- 
mon county,  Illinois,  under  a  contract 
heretofore  entered  into  by  the  said  X.  C. 
Antle  &  Bro.  with  one  8.  H.  Jameson. 
•  •  •  (4)  They  hereby  agree  to  assign 
over  to  the  said  Sexton  &  Bybee  the  writ- 
ten contracts  with  said  Jameson  &  Had- 
ley above  referred  to."  It  is  suggested  by 
appellants  that  where  the  means  of  knowl- 
edge are  at  band,  and  equally  available  to 
both  parties,  and  the  subject  of  purchase 
is  open  to  Inspection,  the  purchaser  can- 
not be  heard  to  sAy  tbat  he  was  deceived 
by  the  vendor's  misrepresentations;  and 
fault  is  found  that  the  courtinstructedtbe 
jury  that,  if  the  representation  was  made 
"in  such  a  way  and  under  such  circum- 
stances as  to  Induce  a  reasonably  prudent 
man  to  believe  that  the  matter  stated  was 
true;"  and  it  the  plaintiffs,  "in  the  exer- 
cise of  reasonable  prudence,  believed  the 
representation  to  be  true,"  etc.,  it  snffl- 
eiently  sustained  the  action  for  deceit. 
The  false  representation  consisted  iu  mis- 
stating the  terms  of  the  Jameson  contract, 
and  the  parties  did  not  stand  upon  an 
equal  footing  in  respect  thereto.  Said 
contract  was  in  the  possession  of  the  ap- 
pellants, and  they  had  full  knowledge  of 
its  provisions,  while  appellees  did  not  have 
access  to  it,  and  it  was  withheld  from 
their  inspection  upon  a  plausible  pretext 
stated  by  appellants.  The  land  upon 
which  the  timber  grew  waa  in  a  peculiar 
shape,  and  was  contiguous  to  other  tim- 
ber lands,  and.  although  the  timber  was 
pointed  out  to  appellees,  yet  it  is  manifest 
tbat,  without  a  knowledge  of  the  bound- 
aries and  an  actual  measurement,  no  per- 
son could  tell  the  number  of  acres  In  the 
tract.  In  numerous  Instructions  given  by 
the  court  the  knowledge  of  appellants 
that  the  representation  was  false,  and  the 
fact  that  the  same  was  made  with  the  in- 
tent and  for  the  purpose  of  deceiving  and 
defrauding  appellees,  were  made  condi- 
tions precedent  to  the  right  of  recovery. 
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Surely,  where  a  rolBrepresentatloii  to  made 
as  to  a  material  fact,  and  aacb  miarepre- 
aentation  is  maclK  knowingly,  and  tor  the 
exprcBB  parpose  of  deceiving  and  derrand- 
ing,  and  the  party  Injured  relien  upon  the 
etatement  made,  and  under  circumstances 
which  would  induce  a  reasonably  prudent 
man  to  so  rely,  there  must  be  a  right  of 
action,  at  law,  tor  fraud  and  deceit.  To 
throw  a  purchaser  out  o1  court  in  sach 
case,  upon  the  plea  lie  did  not  avail  him- 
selt  ot  the  means  of  knowledge  open  to 
bim,  would  be  oOering  a  pi-emlum  on 
fraud,  and  wonld  be  destructive  of  confi- 
dence in  business  transactionB.  There  was 
no  error  of  which  appellants  can  complain 
in  instructing  the  Jury  as  above  indicated, 
liinington  v.  Strong,  107  111.  295;  Endsley 
V.  Johns,  120  111.  469,  12  N.  E.  Rep.  247; 
Sch  wabacker  v.  Riddle,  99  III.  343 :  Hicks  v. 
Stevens,  121  111.  186, 11  N.  E.  Rep.  241. 

lu  the  opinion  ot  the  appellate  court,  by 
Wall,  J,  reference  is  made  to  the  second 
clause  of  the  written  contract  between  ap- 
pellants and  appellees,  which  is  quoted 
above,  and  also  to  the  tact  that  at  the 
trial  the  appellants  moved  to  exclude  from 
the  jury  all  the  oral  evidence  and  repre- 
sentations referring  to  the  subject-matter 
of  said  second  clause.  Said  opinion  then 
proceeds  as  follows:  "The  motion  was 
overruled,  and  the  point  was  presented  by 
Instructions  asked  tor  defendants,  which 
were  refused.  It  is  urged  that  in  the  ac- 
tion ot  the  court  herein  there  was  error, 
the  position  ut  counsel  being  that  the 
writing  was  the  best  evidence  ot  the  con- 
tract; that  it  was  the  ultimate  tact  to  be 
proved,  and  oral  proof  could  not  be  sub- 
stituted tor  the  written  evidence  of  any 
contract  which  the  parties  have  put  In 
writing;  that  the  writing  was  tacitly 
agreed  upon  by  the  parties  as  the  only  re- 
pository and  the  appropriate  evidence  ot 
their  agreement.  The  action  was  not 
brought  upon  the  contract,  but  upon 
false  representations  and  deceit,  used  to 
induce  the  plalntilTs  to  enter  into  the  con- 
tract, whereby  they  have  been  damnified. 
It  is  well  settled  that  such  an  action  will 
lie,  though  the  parties  may  have  entered 
Into  a  written  agreement,  and  though  in 
such  agreement  there  be  a  warranty  pr 
stipulation  upon  the  point  covered  by  the 
misrepresentations.  2  A^dd.  Torts,  S  1004; 
1  Hill.  Torts,  §§4,5,12;  1  Chit.  PI.  137,  note 
4;  Ward  v.  Wiman.  17  Wend.  193;  Earaes 
y.  Morgan.  37  III.  260.  And  so  It  will  lie  it 
in  the  written  contract  there  is  no  refer- 
ence to  the  subject  of  the  deceitful  state- 
ments. In  the  present  iustance  it  is  diffi- 
cult to  say  what  is  the  significance  of  the 
descriptive  language  used  in  the  second 
clause  as  to  the  quantity  ot  acres  In  the 
Jameson  tract.  It  is  said  that  they  as- 
sign all  interest  which  they  have  acquired 
In  and  to  about  SO  acres  ot  saw  timber, 
etc.  The  phrase  is  rather  ambiguous.  We 
are  not  required  to  determine  whether  it 
amounts  to  a  warranty  that  the  contract 
they  held  covered  80  acres;  tor,  as  we  un- 
derstand the  law,  it  is  immaterial  whether 
the  written  contract  omits  any  reference 
to  the  subject  ot  misrepresentation,  or 
whether  it  contains  a  provision  of  war- 
ranty in  that  respect.  The  theory  of  the 
action  is  that  for  the  fraudulent  and  de- 


celtfal  repnaentatton  ot  the  defendant,  in- 
ducing plalntift  to  make  a  contract  which 
he  would  not  have  made  other  wise,  and 
by  which  he  has  been  damaged,  he  should 
have  his  remedy,  and  this  regardless  of 
any  remedy  the  law  might  afford  upon  the 
contract  itself.  .As  remarked  by  Nbi^on, 
C.  J.,  in  Ward  v.  Wiman,  supra:  'Tlie 
fraud  is  not  merged  nor  extinguished  by 
the  covenant,  but  afford  an  additional 
and  more  complete  retOeAy  to  the  party.' 
We  are  of  opinion  the  ruling  ot  the  circuit 
court  upon  this  point  was  correct. "  We 
concur  in  the  view  thus  taken  by  the  ap- 
pellate court.  We  also  agree  with  the 
views  expressed  In  the  appellate  court 
opinion  in  respect  to  the  measure  of  dam- 
ages. Cpon  that  matter.  Wall,  J.,  says: 
"The  rule  adopted  was  the  difference  in 
value  between  the  saw  timber  obtained 
and  what  would  have  been  obtained  if 
there  had. been  80  acres  of  It, — that  Is,  cal- 
culate a  shortage  ot  50  acres  at  the  price 
per  acre  which  it  was  shown  to  be  worth, 
— and  the  verdict  was  $100  less  than  under 
the  evidence  might  have  been  allowed. 
In  Field,  Dam.  §  706.  the  rule  is  stated 
thus:  'Incases  of  fraudulent  representa- 
tions of  the  quality  or  quantity  of  prop- 
erty sold,  the  general  rule  ot  damages  Is 
the  difference  between  the  value  ot  the 
property  as  it  Is,  and  what  It  would  be 
worth  it  the  representations  had  been 
true.'  To  the  same  effect,  see  2  Sedg.  Dam. 
marg.  p.  559,  where,  after  a  similar  state- 
ment of  the  rule  with  regard  to  personal 
property,  the  author  adds:  'The  same 
rule,  1  apprehend,  holds  upon  the  sale  of 
real  estate  whera  the  action  is  tor  deceit.' 
Citing  Whitney  v.  Alliare,  1  N.  Y.  305.  So  It 
was  laid  down  In  Drew  v.  Beall,  62  111.  1(14, 
where  the  deceit  was  In  regard  to  quality. 
Counsel  for  appellants  urge  that  there 
was  error  in  refusing  evidence  tending  to 
show  that,  notwithstanding  the  short- 
age, plaintiffs  got  the  worth  ot  their 
money  lu  the  whole  trade,  but  we  are  un- 
able to  agree  with  this  position.  The  plain- 
tiffs were  entitled  to  the  benefit  of  their 
bargain,  as  was  said  in  Drew  v.  Beall, 
supra.  There  was  no  contract  price  on 
specific  i  tems.  It  was  a  general  price  tor 
all,  and  they  had  a  right  to  expect  every- 
thing as  represented.  An  exprefsion  in 
Hiner  v.  Rlchter,  51  III.  299,  is  quoted  as 
supporting  counsel's  position,  when  it  is 
said  that  the  plaintiff  would  he  entitled  to 
the  purchase  money  on  the  deficient 
quantity  and  interest  thereon.  It  does 
not  appear  precisely  what  were  the  facts 
alleged,  but  from  the  language  of  the 
court  It  would  seem  that  there  was  a  con- 
tract price  per  acre,  fixed  by  the  parties, 
and,  it  so,  the  agreed  rate  would  naturally 
furnish  the  basis  of  damages.  Such  was 
not  the  case  here.  We  think  there  Is  no 
sound  distinction  between  quality  and 
quantity  In  this  respect. "  The  Judgment 
of  the  appellate  court  Is  afSrmed. 


(137  III.  634) 

City  op  Bi.oominoton  v.  Bourland. 
(Supreme  Court  of  nUnoi»,    May  11,  1891.) 

constitutionai.  law  —  ijiterstatb  comxbacc— 
Feddlebs. 
The  charter  of  the  city  of  Bloomington, 
which  oonfets  on  the  common  oonncil  power  to 
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Uoenae  and  tax  hawkan  and  peddlen,  and  the 
ordlnanoes  passed  puraaant  thereto,  imposing  a 
license  tax,  in  so  far  as  they  operate  on  persons 
soliciting  orders  for  goods  for  a  principal  in  an- 
other state,  are  void,  being  in  contravention  of 
the  federal  constitution,  vesting  in  congress  the 
authority  to  regulate  oommerce  between  the 
states. 

Appeal  from  drcait  court,  McLean  coun- 
ty. 

S&lB  fKe/(Lr,  tor  appellant.  J.  E.  Pollock 
and  A.  J.  Barr,  for  appellee. 

ScBOLnsLD,  C.  J.  This  was  an  action 
for  a  penalty  for  violating  a  city  ordi> 
nance.  The  case  was  commenced  before 
a  police  maKlBtrate,  and  on  appeal  from 
the  jadgmeot  rendered  by  bloi  to  the  dr- 
cuit court  of  McL«an  county  tbe  following: 
were  agreed  to  be  tbe  facts: 

The  charter  of  tbe  city  of  Bloomlngton 
confers  power  upon  tbe  common  council 
"  to  license,  tax,  and  regulate  auctioneers, 
mercbauts,  retailers,  grocers,  sample  sell- 
ers, taverns,  hawkers,  peddlers,"  etc.; 
and  tbe  following  ordinances  were  adopt- 
ed by  tbe  common  conncil  pursuant  there- 
to:  "Be  it  ordained  by  the  city  council 
of  the  city  of  Bloomlngton:  Section 
1.  That  chapter  26,  entitled  'Peddlers,' 
of  the  Revised  Ordinances  of  tbe  city  of 
Bloomlngton,  be,  and  the  same  Is  bereby, 
amended  to  read  as  follows :  '  Section  1. 
No  person .  shall  sell,  or  attempt  to  sell, 
any  goods,  articles,  or  things  by  peddling, 
soliciting,  hawking,  public  outcry,  or  at 
any  temporary  or  uninclosed  stand  or 
place  of  business  within  tbe  city,  without 
first  obtaining  a  peddler's  license  there- 
tor:  provided,  tbe  grower  of  farm  and 
garden  products,  including  meat  and 
poultry,  may,  without  license,  sell  the 
same  by  peddling.  Sec.  2.  Every  person 
soliciting,  canvasBing,  or  taking  orders 
for  books,  pictures,  publications,  or  other 
articles  shall  be  deemed  within  the  scope 
of  this  chapter,  and  be  required  to  take 
out  a  peddler's  llcenBe;  but  no  license 
shall  be  required  for  the  delivery  of  an  ar- 
ticle where  the  order  therefor  was  taken 
under  a  license.  If,  however,  no  license 
was  taken  out  by  the  canvassers,  tbe  ar- 
ticle shall  not  be  delivered  without  a  ped- 
dler's license:  provided,  that  regular  com- 
mercial travelers  employed  by  wholesale 
houses,  and  selling  staple  iartlcles  of  mer- 
chandise to  tbe  merchants  ol  the  city, 
■hall  not  be  deemed  to  be  a  peddler  wltb- 
In  the  meaning  of  this  article.'  'Sec.  8. 
Any  violation  of  any  of  the  provisions  of 
this  chapter,  or  any  failure  by  any  person 
to  comply  with  this  chapter,  shall  subject 
tbe  oHender  to  a  fibe  of  not  less  than 
three  dollars  nor  more  than  fifty  dollars 
for  each  offense.' " 

"It  Is  stipulated  and  agreed  that  the 
motion  to  dismiss  the  appeal  In  this  case 
be  withdrawn,  and  that  the  case  shall  be 
submitted  as  if  tbe  appeal  was  well  and 
properly  taken;  that  the  defendant  re- 
sides in  Normal,  III.,  and  that  shortly 
prior  to  the  commencement  of  this  suit  he 
was  acting  as  agent  for  a  wholesale  con- 
cern In  the  city  of  St.  Louis,  in  the  state 
of  Missouri,  and  In  their  employ;  that  as 
such  agent  he  was  soliciting  In  the  cKy  of 
Bloomlngton,  in  the  state  of  Illinois,  or- 
ders for  books  published  by  the  said  con- 


cern, in  St.  Louis,  Mo. ;  that,  while  solicit- 
ing orders  as  aforesaid,  he  was  arrested 
and  fined  under  the  city  ordinances  of 
Bloomlngton  for  doing  so  without  a 
license;  that  in  the  taking  of  such  orders 
be  proceeded  to  obtain  the  orders  by  go- 
ing from  house  to  bouse,  and  that  after 
tbe  obtaining  of  such  orders  tbe  books 
were  to  be  shipped  to  him  from  said  con- 
cern at  St.  Louis  to  be  delivered.  It  is  fur- 
ther stipulated  that  tbe  ordinance  under 
which  the  fine  was  had  in  the  court  be- 
low may  be  considered  a  part  of  this  stip- 
ulation, and  may  be  here  inserted.  It  is 
further  stipulated  that  in  this  cause,  and 
In  any  court  to  which  this  cause  may  be 
taken,  tbe  only  question  to  be  submitted 
to  the  court  Is  whether  or  not  tbe  ordi- 
nance, under  the  tacts  agreed  upon,  is  la 
violation  of  the  constitution  of  tbe  United 
States,  and  tbe  federal  statutes  enacted 
thereunder,  relating  to  'interstate  com- 
merce.* City  of  Bloominqton,  By  Sain 
Welty,  Its  Attorney.  J.  £.  PoLlock, De- 
fendant's Attorney. 

The  court  found  that  tbe  ordinance, 
with  that  portion  of  the  special  charter 
of  tbe  said  city  upon  which  said  ordi- 
nance was  based,  were  in  violation  of  the 
constitution  of  the  United  States,  and  the 
federal  statutes  enacted  thereunder,  relat- 
ing to  "interstate  commerce."  Judgment 
upon  finding  against  the  plaintiff.  Tbe 
plaintiff  brings  tbe  case  direct  to  this 
court  by  appeal,  and  assigns  for  error 
that — First,  the  court  erred  in  finding  for 
the  defendant;  aecond,  tbe  court  erred  in 
rendering  judgment  upon  tbe  finding. 

We  are  unable  to  distinguish  this  case, 
in  principle,  from  Kobbins  v.  Taxing  Olst., 
120  U.  S.  489,  7  Sup.  Ct.  Rep.  592.  In  that 
case  Robt)lns  was  soliciting  trade  In  Ten- 
nessee for  a  firm  In  Cincinnati,  Ohio;  and 
it  was  held  that  a  law  of  Tennessee  re- 
quiring bim  to  take  out  a  license  in  order 
to  transact  bis  buHlness  was  in  conflict 
witb  that  clause  of  the  constitution  of  the 
United  States  which  gives  to  congress  the 
power  to  regulate  commerce  between  the 
states,  and  therefore  void.  Substantially 
the  same  class  of  goods  was  there  sought 
to  be  sold  as  is  here  sought  to  be  sold; 
only  there,  it  would  seem,  the  attempt  to 
sell  was  at  wholesale,  while  here  it  was 
at  retail.  But  that  Is  not  dwelt  upon  as 
a  matter  of  any  significance  In  the  opin- 
ion in  that  case;  and  when  It  is  reflected 
that  it  is  tbe  locality  of  tbe  sales  with  ref- 
erence to  tbe  locality  of  the  ownership  of 
the  goods,  and  not  tbe  quantities  of  the 
goods  sold  or  tbe  number  of  persons  to 
whom  sold,  that  determines  whether  giv 
en  sales  are  to  be  regarded  as  belonging 
to  interstate  commerce,  it  is  impossible 
to  see  how  it  could  be.  It  is  manifest 
that  in  that  case  the  court  must  have  re- 
garded the  license  fee  as  in  the  nature  of 
a  tax,  as  contradistinguished  .from  a  mere 
police  regulation  Imposed  for  the  protec 
tion  of  the  public  against  the  harmful  ten- 
dency, to  tbe  dtisens  of  the  district,  of  tbe 
business  itself,  as  tbe  supreme  court  of 
Pennsylvania,  in  Com.  v.  Gardner,  138  Pa. 
St.  284, 19  Atl.  Rep.  650,  held  that  a  license 
regulation  in  regard  to  hawkers  and  ped- 
dlers  is;  tor,  where  the  business  itself  may 
be  regulated  or  suppressed  in  a  communl' 
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ty  beeanee  of  Ita  Inberen  t  harmful  tendency 
to  tbe  dtisens  of  fiaata  comm  onlty ,  i  t  may  be 
regulated  by  a  license  without  regard  to  the 
locality  whence  the  property  In  which  the 
buBlnesa  la  conducted  to  to  be  brought.  But 
It  Is  impossible  to  say  that  there  may  be 
ln]ury  or  danger  to  the  public  welfare  in 
periultting  sales  by  retail,  and  yet  not  in 
permitting  sales  of  thesnme  thing  in  the 
same  locality  by  wholesale,  since,  in  the 
very  nature  of  things,  the  difference  is  not 
In  principle,  but  In  the  extent  3f  its  exer- 
cise only.  The  fact  that  the  ordinance 
makes  no  discrimination  between  those 
soliciting  orders  tor  bouses  in  this  state 
and  those  soliciting  for  houses  in  other 
states  is  of  no  moment.  It  was  said  in 
the  Bobbins  Case:  "It  is  strongly  urged, 
as  if  it  were  a  material  point  In  the  case, 
that  no  discrimination  is  made  between 
domestic  and  foreign  drummers,— those  of 
Tennessee  and  those  of  other  states;  that 
all  are  taxed  alike.  But  that  does  not 
meet  the  diflScultgr.  Interstate  commerce 
cannot  be  taxed  at  all,  even  thongh  the 
same  amount  of  tax  should  be  laid  on 
domestic  commerce,  or  that  which  is  car- 
ried on  solely  within  the  state.  Tbi^  was 
decided  in  the  case  of  State  Freight  Tax, 
15  Wall.  282.  The  negotiation  of  sales  of 
goods  which  are  In  other  states,  for  the 
purpose  of  introducing  them  Into  tbe 
state  in  which  the  negotiation  is  made,  is 
in tereetate  commerce."  The  Judgment  is 
affirmed. 


038  HI.  gS) 

Peoplk  ex  re/.  Pavbt  ▼  Rtan. 

(Supreme  Court  qf  /Uinoia.    May  11,  1891.) 

KZBKPTIOKS  ntOK  TlXlTIOy— HOBPITiLLS— FlTBUO 

Chabitus. 
The  exemption  of  a  hospital  from  taxation 
by  tbe  board  of  supervisors,  upon  the  afSdavit 
of  a  doctor  as  to  wbat  is  not  assessed  at  other 
places,  and  upon  a  petition  tor  such  exemption, 
Is  unauthorized,  under  Rev.  Bt  III.  1874,  p.  878, 
requiring  luroof  tlkat  the  hospital  is  aotually  and 
exclusively  used  for  public  charity,  and  not  leased 
or  otherwise  used  with  a  view  to  profit;  and  tbe 
evidence  should  be  preserved  in  the  record. 

Petition  to  reverse  order  of  boiird  of  sn- 
perrisors. 


ScHOLFiKLD,  C.  J.  Thls  case  is  brought 
here  by  the  auditor  of  public  accounts, 
pursuant  to  the  provisions  of  the  third 
clause  of  section  97  of  the  revenue  act, 
(Bev.  St.  1874,  p.  878,)  to  determine  the 
validity  of  the  act  of  the  board  of  super- 
visors of  Sangamon  county  in  declaring 
what  is  styled  in  the  record  "The  Wabash 
Hospital"  exempt  from  assessment  for 
taxation.  The  law  claimed  to  exempt 
property  from  taxation  must  be  strictly 
construed,  and  It  devolves  upon  those 
claiming  that  speciflc  property  Is  thus  ex- 
empt to  clearly  show  that  It  is  within  tbe 
sontemplation  ol  the  law.  Cooley,  Tax'n, 
(1st  Ed.)  p.  140;  Memphis  Oas-Llght  Co. 
V.  Taxing  Dlst.  of  Shelby  Co.,  109  U.  S.898, 
8  Sup.  Ct.  Bep.  205;  People  v.  Commission- 
ers of  Taxes,  95  N.  Y.  654 ;  Montgomery  v. 
Wyman,  130  III.  17,  22  N.  E.  Bep.  845;  In  re 
Swigert,  123  III.  267, 14  N.  E.  Bep.  82;  Peo- 
pie  V.  Anderson,  117  III.  60,  7  N.  B.  Rep. 
S25.    So  much  of  the  revenue  act  as  au- 


thorises the  exemption  of  property  from 
assessment  for  taxation  will  be  found  In 
the  seventh  clause  of  section  2,  (Bev.  St. 
1874,  p.  857,)  and  the  property  thus  de- 
clared to  be  exempt  Is  thus  described :  "  All 
property  of  institutions  of  purely  public 
charity,  when  actually  and  exclnsively 
used  for  such  charitable  purposes,  not 
leased  or  otherwise  used  with  a  view  of 
profit."  We  may  Infer  from  the  mere 
name,  perhaps,  that  the  Wabash  Hospital 
is  an  institution  for  the  benefit  of  afflicted 
persons,  to  some  extent;  but  we  eannot, 
nor  conld  the  board  of  supervisors  of  San- 

gamon  county,  take  ludiclal  knowledge, 
I  the  absence  of  evidence  in  that  respect, 
that  it  comes  within  tbe  contemplation 
of  the  language  of  the  revenue  act.  Ubt 
supra.  There  appears  to  have  been  no 
evidence  before  the  board  of  supervisors 
upon  the  sublect,  for  the  affidavit  of  Dr. 
Morehouse,  as  to  what  to  not  assessed  at 
other  places,  is  not  any  evidence  that  this 
hospital  is  such  an  institution  as  the  stat> 
nte  intends  shall  be  exempt  from  taxa- 
tion: and  there  was  nothing  else  before 
the  board  having  even  the  semblance  rA 
evidence,  for  the  only  other  paper  before 
the  board— tbe  petition  of  certain  em- 
ployes of  the  road — does  not  assume  to 
prove  anything, — is  a  mere  request,  un- 
supported even  by  an  affidavit,  that  tbe 
board  shall  make  an  order  exempting  the 
institution  from  taxation.  The  order  waa 
clearly  unauthorlEed  by  the  evidence  bfw 
tore  the  board,  and  It  Is  therefore  reversed. 
To  authorize  such  exemption.  It  must  be 
proved  to  the  board  that  the  hospital  is, 
in  the  language  of  tbe  statute,  "actually 
and  exclusively  used  for  public  charity, 
and  not  leased  or  otherwise  used  with  a 
view  to  profit,  "and  tbe  evidence  should  be 
preserved  in  tbe  record.   Order  ravened. 


(m  iiL  «o 
Michael  et  al.  v.  Michakl  et  *L 

(Supreme  Court  ef  Illinois.    May  U,  1891.) 
BsKvicB  BT  PoBucATioK— Equity- PuuDtite. 

1.  Where  a  notice  of  publication  states  tbs 
venue  In  a  certain  county,  u  entitled  of  the  cir- 
cuit court  of  that  county,  and  states  that  a  bill 
has  been  filed  in  said  ooiurL  and  a  sommons  Is- 
auedoutof  it,  it  sufficientlyanows  the  place  where 
the  summons  is  returnable,  within  tbe  require- 
ment of  section  IS  of  the  Illinois  chancery  uist. 

2.  Where  the  certificate  of  the  publisher  states 
that  notice  nas  first  published  on  August  18th. 
and  tbe  clerk  certifies  that  he  mailed  a  copy  M 
It  to  defendants  on  "August  ITtb,  and  withis  tea 
days  after  the  first  publication, "  tbe  statement 
as  to  the  date,  showing  that  it  was  mailed  before 
publication,  is  senseless,  and  will  be  rejected, 
and  the  oertifloate  deemed  sufficient 

8.  Where  service  by  publication  Is  duly  made. 
It  Is  not  necessary,  nnder  the  Illinois  chancery 
act,  that  defendants  be  ruled  to  answer  the  bill. 

4.  Where  there  is  no  rule  to  answer  crose- 
bllls  against  defendants  therein,  no  default  taken, 
and  no  order  entered  taking  such  croas-billa  tor 
confessed  against  them,  it  to  error  to  grant  ttie 
relief  prayed  therein. 

Error  to  circuit  court,  Vermilion  county. 
J.  B.  Mann,  for  plaintiffs  in  error.    Qeo. 
R.  TJItoa,  for  defendants  in  error. 

Bakrr,  J.  This  was  a  bill  In  chancery 
filed  by  Catherine  L.  Michael,  James  K. 
Michael, John  B.Michael, Martha  A.  Mace, 
Mary  H.  Smith,  and  Jane  Taylor  against 
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Andrew  J.  Michael  and  Tbomae  F.  Michael. 

The  sabBtance  of  the  bill  was  that  Robert 
Michael  died  April  18,  188H,  seiaed  in  fee- 
simple  of  a  certain  described  SOacre  tract 
of  land,  and  of  a  number  of  other  described 
tracts  of  land,  and  left  earvivlng  him  the 
complainant  Catherine  L.  Michael  as  his 
widow,  and  the  other  complainants  and 
the  defendants  as  bis  only  heirs  at  law; 
that  said  Catherine  L.  occupied  said  80. 
Acre  tract  of  land  as  a  homestead,  and 
was  entitled  to  an  estate  of  homestead 
therein,  and  entitled  to  dower  in  all  of  the 
lands;  and  that  each  of  the  other  parties 
to  the  suit  was  seised  of  an  nndivided 
one-seventh  of  said  lands,  sabject  to 
said  homestead  and  dower  estates.  The 
prayer  of  the  bill  was  for  partition,  and 
tor  assignment  of  dower  and  homestead. 
Afterwards  an  order  was  made  allowing 
the  bill  to  be  amended  by  making  said 
Catherine  L.  Michael  a  party  defendant; 
and  another  order  was  entered  allowing 
thelillllo  be  amended  by  making  Mary 
H.  Smith  a  party  defendant;  and  still  an- 
other order  was  entered  allowing  the  bill 
to  be  amended  by  making  said  Martha  A. 
Mace  a  party  defendant.  No  one  of  these 
.amendments,  however,  was  in  fact  made 
to  the  bill ;  but  said  Catherine  L.  Michael, 
Mary  B.  Smith,  and  Martha  A.  Mace  all 
died  answers  to  said  bill.  Thereupon 
Mary  U.  Smith,  Martha  A.  Mare,  and 
Catherine  L.  Michael  each  exhibited  cross- 
bills, to  which  said  Andrew  J.  and  Thomas 
F.  Michael,  and  alHO  the  complainants  in 
the  original  bill,  were  made  defendants; 
the  cruss-bllls  of  the  said  Smith  and  tbe 
said  Mace  each  claiming  certain  rights  and 
equities  in  respect  to  tbe  lands  left  by  said 
Robert  Michael,  deceased,  and  tbe  cross- 
bill of  said  Catherine  L.  claiming  that  she 
was  the  owner  In  fee  of  tbe  legal  title  to 
an  undivided  one-eleventh  of  said  80-acre 
tract,  and  the  equitable  owner  in  fee  of  an 
undivided  two-elevenths  of  said  tract, 
making  in  all  three-elevenths  of  said  tract. 
The  relief  prayed  for  in  each  of  said  three 
cross-bills  was  granted  in  tbe  final  decree 
which  was  entered  by  thecourt.  Said  An- 
drew J.  and  Thomas  F.  Michael  did  not 
answer  either  of  said  cross-bills,  nor  was 
any  rule  entered  upon  tbem  to  answer 
either  of  them,  nor  was  any  default  or  de- 
cree/7n>  coafesso  entered  against  them  in 
respect  to  either.  Said  Andrew  J.  and 
Thomas  F.  did  not  answer  the  original 
bin,  and  the  sumrouns  in  chancery  issned 
against  them  in  the  cause  was  returned, 
"Not  found."  An  affidavit  wasflledln  tbe 
suit  stating  that  they  were  non-residents 
of  this  state,  and,  upon  information,  that 
they  were  residents  of  Colaway,  in  tbe 
state  of  Nebraska.  Notice  wr,s  given  by 
publication  in  a  newspaper,  which  was 
as  follows:  "Publication  Notice.  State  of 
Illinois,  Vermilion  county— 88.  In  tbe  cir- 
cuit conrt,  October  term,  1888.  Catherine 
L.  Michael,  James  K.  Michael,  John  B. 
Michael,  Martha  A.  Mace,  Mary  H.  Smith, 
Jane  Taylor  v.  Thomas  F.  Michael  and 
Andrew  J.  Michael.  In  chancery, No. 4107. 
Afildavit  ol  the  non-residence  of  Thomas 
F.  Michael  and  Andrew  J.  Michael,  the 
above  defendants,' having  been  filed  in  the 
clerk's  ufilte  of  the  circuit  court  of  said 
county,  notice  is  hereby  given  to  said  non- 


resident defendants  that  thecomplalnants 
.filed  their  bill  of  complaint  in  said  court 
ou  the  chancery  side  thereof  on  tbe  I6th 
day  of  August,  1888,  and  that  thereupon 
a  summons  issued  out  of  said  court  where- 
in said  suit  is  now  pending,  returnable  on 
the  1st  day  in  the  month  of  October  next, 
as  is  reijiiired  by  law.  A.  S.  W.  Uawes, 
Clerk.  Dated  this  16tb  day  of  August, 
1888. "  The  certificate  of  the  publishers  of 
tbe  newspaper  stated  that  said  notice 
was  published  four  successive  weeks,  com- 
mendng  on  the  18th  day  of  August,  1888, 
and  ending  ob  tbe  8th  day  of  September, 
1888.  The  certificate  of  tbe  clerk  of  tbe 
coort  stated  that  he  mailed  a  copy  of  the 
notice  to  the  defendants  "on  the  I7th  day 
of  August,  A.,  D.  1888,  being  within  ten 
days  after  tbe  first  publication  of  the  no- 
tice." 

The  cause  was  referred  to  the  master  in 
chancery  to  take  testimony,  and  to  report 
the  same,  together  witb  bis  conclusions, 
to  the  court.  The  master  reported  the 
testimony,  and  also  made  a  report  of  his 
conclusions.  He  reported,  among  other 
things,  that  Robert  Michael  died  seised  of 
all  the  real  estate  described  in  tbe  bill  of 
complaint,  except  an  undivided  one- 
eleventh  Interest  in  tbe  80-acre  tract ;  that 
Catherine  L.  Michael  was  entitled  to  tbe 
fee-simple  Interest  of  one-«leventb  part  of 
said  tract,  and  also  to  a  homestead  estate 
in  said  tract:  and  that  she  was  also  enti- 
tled to  dower  in  all  the  residne  of  tbe  real 
estate  of  the  deceased,  after  tbe  assign- 
ment of  homestead.  No  exceptions  were 
filed  by  any  one  to  the  report  of  the  mas- 
ter. Tbe  cause  was  heard  by  tbe  court 
npon  tbe  bill,  cross-bills,  and  answers,  and 
the  report  ol  the  master  in  chancery.  A 
decree  was  entered  by  tbe  court,  which, 
among  other  things,  approved  and  con- 
firmed the  report  of  the  master,  and  de- 
creed .that  said  Catherine  Li.  Michael  was 
the  owner  in  fee-simple  of  an  undivided 
three-elevenths  of  said  Tract  of  land  con- 
taining 80  acres.  Tbe  present  writ  of  er- 
ror was  sued  out  by  Andrew  J.  Michael 
and  Thomas  F.  Michael,  plaintiffs  In  error, 
for  the  purpose, of  reversing  the  decree 
which  was  rendered  by  the  circuit  court. 
The  facts  npon  which  are  predicated, nu- 
roerons  assignments  of  error  that  are  no- 
ticed in  the  opinion  of  tbe  court  are  omit- 
ted from  this  statement.  Since  tbe  soing 
ont  of  the  writ  nt  error,  the  death  of  said 
Catherine  L.  Michael  has  been  suggested 
In  the  record,  and  it  has  further  been  sug- 
gested that  by  her  last  will  she  devised  all 
her  property  to  Martha  A.  Mace,  one  of 
the  defendants  In  error. 

It  is  claimed  that  tbe  notice  by  publica- 
tion was  insufilcient,  because  it  failed  to 
state  the  place'  of  holding  court.  Section 
12  of  the  chancery  act  provides  that  such 
publication  shall  contain  notice  of  the 
pendency  of  tbe  salt,  the  names  of  the  par- 
ties thereto,  the  title  of  tbe  court,  and  tbe 
time  and  place  of  returning  summons  in 
the  case.  Here  the  notice  wan  dated  Au- 
gust IB,  1888,  and  tbe  venne  stated  therein 
was  state  of  Illinois  and  Vermilion  coun- 
ty, and  it  wan  entitled  of  tbe  October 
term,  1888,  of  the  circuit  court;  and  it 
gave  information  that  the  bill  bad  been 
Hied  in  tbe  circuit  court  o|  the  county 
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Darned  In  the  caption,  that  the  snit  waa 
pending  In  said  nourt,  and  that  a  sum- 
muns  had  been  issued  ont  of  said  court 
returnable  on  the  Ist  day  ofOctober  then 
next.  Section  20  of  chapter  37  of  the  Kc- 
vised  Statutes  provides  that  the  circuit 
courts  of  the  several  counties  of  this  state 
shall  bo  held  in  the  court-houses  of  such 
counties,  except  as  otlierwlse  provided  by 
law.  The  summons  was  legally  required 
to  be  returned  to  the  court  from  which  it 
emanated.  The  notification  was  that 
that  court  was  the  circuit  court  of  Vermil- 
ion county,  in  the  state  of  Illinois,  and 
said  court,  In  the  absence  of  provision  of 
lawotberwise,  was  necessarily  In  thecourt. 
house  of  Vermilion  county,  at  the  coun. 
ty.seat  of  Vermilion  county.  While  the 
place  of  return  of  the  summons  in  the  case 
was  not  formally  mentioned  in  the  no- 
tice, yet  the  publication  made  substantial- 
ly contained  notice  of  such  place.  A  con- 
stroction  so  strict  that  it  would  endanger 
the  validity  of  titles  and  the  stability  of 
legal  proceedings  ahoald  not  be  placed 
upon  the  statute.  The  real  question  Is, 
and  should  be,  not  whether  the  notice 
given  was  formally  and  technically  ac- 
curate, but  whether  or  not  the  obl(>ct  and 
Intent  of  the  law  was  substantially  at- 
tained thereby.  We  think  that  the  con- 
clusion we  have  reached  on  this  point  is 
in  conformity  with  the  decision  of  this 
court  In  Goudy  r.  Ball,  86  111.  31S,  and 
Clark  V.  Marfleld,  77  III.  258.  The  certifi- 
cate of  the  publisher  states  that  the  first 
publication  of  the  notice  was  on  August 
1»,  188}{,  and  the  certificate  of  the  clerk 
states  that  he  mailed  copies  of  the  notice 
to  the  defendants  on  August  17, 1888,  and 
within  10  days  after  the  first  publication 
of  the  notice.  It  is  imr>ossible  that  the 
clerk  could  have  mullei  the  copies  a  day 
before  they  were  in  existence.  The  stat- 
ute  made  It  the  duty  of  the  clerk  to  mail 
the  copies  within  10  days  aft^r  the  first 
publication,  and  it  mak<*B  his  certificate  of 
that  fact  evidence.  He  expressly  certified 
the  mailing  "within  ten  days  after  the 
first  publication,"  and  the  presumption  is 
in  favor  of  tlie  performance  of  his  official 
duty  in  that  regard.  The' insensible  state- 
men^  that  he  mailed  the  printed  notice 
prior  to  the  time  it  was  printed  should  be 
rejected,  and  the  sensible  and  pertinent 
statement,  and  which  is  in  conformity 
with  the  requirements  of  law  and  of  duty, 
and  in  consonance  with  the  regularity  of 
legal  proceedings,  should  be  allowed  to 
stand.  See,  in  connection  herewith, 
Scha°fer  v.  Kienzel,  123  111.  430.  15  N.  E. 
Rep.  164.  Our  conclusion  Is  that  the  serv- 
ice by  publication  was  such  as  conferred 
upon  the  circuit  court  jurisdiction  over 
the  persons  of  the  plaintiffs  fn  error. 

It  is  objected  that  plaintiffs  in  error 
were  not  ruled  to  answer  the  original  bill. 
The  entry  of  such  rule  was  unnecessary. 
There  having  been  one  service  upon  them 
by  publication,  and  more  than  40  days 
having  Intervened  between  the  first  pub. 
lication  and  the  first  day  of  the  term,  they 
were  by  the  chancery  act  required  to  ex- 
cept, demur,  or  plead  to  the  bill,  or  an- 
swer the  same,  on  or  before  the  return- 
day  of  the  summons  Issued  in  the  cause, 
liev.  St.  c  22,  SS  18. 16.    No  formal  default 


was  entered  against  the  defendantB,  but 
the  decree  recites  that,  they  "falling  to 
plead,  answer,  or  demur  to  said  bill,  it  is 
ordered,  adjudged,  and  decreed  by  the 
court  that  the  same  be  taken  pro  confesso 
against  the  said  Thomas  F.  Michael  and 
Andrew  J.  Michael."  This  was  amply 
sufficient.  Grob  v.  Cusbman,  45  III.  119; 
School  Directors  of  Dlst.  No.  5  v.  School 
Directors  of  Dist.  No.  10,  73  111.  249;  Sav- 
age V.  Berry,  2  Scam.  646. 

We  do  not  deem  it  necessary  to  pass 
upon  the  effect  of  the  fact  that  while  leave 
was  given  to  amend  the  bill  by  making 
three  of  the  complainants  therein,  Cath- 
erine L.  Michael,   Mary    H.  Smith,    and 
Martha  A.  Mace,  parties  defendant,  yot 
that  DO  amendment  thereto  was  in  fact 
made.    We  will  assume,  for  the  purpose 
of  thedeci^lon,  that  the  persons  named  be- 
came and  were  defendants  to  the  original 
bill,  and  as  such  were  entitled,,  after  an- 
Hwering  the  same,  to  exhibit  their  respect- 
ive cross-bills.     They,  having  filed  their 
several  cross-bills,  were   entitled  to   call 
upon  the  defendants  thei-eto  toanswerthe 
same  in  such  time  as  should  be  prescribed 
by  the  court.    Rev.  St.  c.  22,  §  30.    No  rule 
was  entered  against  plaintiffs  in  error  to 
answer  either  of  said  cross-bills,  nor  was' 
any  default  taken  against  theui  on  either 
of  the  cross-bills,  nor  was  any  order  en- 
tered taking  either  of  the  cross-bills  for 
confessed  as  against  them.    No  statutory 
or  other  duty  was  imposed  upon  plaintiffs 
in  error  to  answer  said  cross-bills  until 
called  upon  by  the  complainants  therein 
and  by  rule  of  conrt  so  to  do.    They  were 
In  no  wise  in  default  in  respect  thereto, 
and,  as  above  stated,  tlie  court  did  not 
assume  to  default    them  thereon,  or  to 
take  the  cross-bills  as  confessed ;  yet  the 
court  in  its  final  decree  took  from  them 
their  interest  in  a  three-elevenths  part  ot 
80-acre  tract  of  land  of  which  the  original 
bill  alleged  their  father  died  seised.    This 
part  ot  the  decree  was  predicated   upon 
the  cross-bill  of  Catherine  L.  Michael,  and 
was  In  the  very  teeth  of  the  averments  of 
the  original  bill.    So,  also,  by  said  decree, 
relief  was   granted   to  Smith  and    Mace 
upon  their  cross-bills,  and  by  which  action 
of  the  court  plaintiffs  In  error  were  de- 
prived of   valuable  rights'   and  interests. 
We  think  that  in  these  respects  there  was 
raadlfest  and  substantial  error  in  tlie  pro- 
cendings  and  decree  of  the  court.    The  de- 
cree that  was  rendered  by  the  court  was 
contradictory  to   and    inconsistent  with 
itself.    It  expressly  found  that  the  allega- 
tions in  the  original  bill  of  complaint  were 
true,    and    that    partition    and    division 
ought  to  be  made  as  prayed  for  therein. 
It  then  proceeded  to  adjudge  an  undivided 
three-elevenths  part  of  the  tract  of  land 
containing  80  acres  to  Catherine  L.  Michael 
in  fee-simple.    The  cause  had  been  referred 
to  the  master  In  chancery  to  take  testi- 
mony and  report  his  conclusions.     He  re- 
ported that  Robert  Michael  died  seised  of 
all  the  real  estate  described  In  the  bill  of 
complaint,   except   one-eleventh     of     the 
homestead  tract  of   80    acres,  and  that 
Catherine  L.  Michael  was  the  owner  in  fee- 
slm.pie  of  said    one-eleventh.     No  excep- 
tions were  taken  to  this  report,  and  with 
its  conclusions  the  parties  were  presuma- 
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biy  content.  The  court  heard  the  canee 
upon  the  pleadlnKB  and  upon  said  report, 
and  beard  no  additional  testimony.  It 
made  an  order  expressly  approvinf;  and 
cunflrming  said  report,  and  yet  decreed 
three-elevenths  of  said  8(X acres  of  land  to 
said  Cutherlne  JL.  in  lee-siinple.  One  of  the 
errors  asBi^ned  is  that  the  decree  is  con- 
trary to  the  evidence.  It  Is  insisted  by  de- 
fendants in  error  that  parties  against 
whom  a  bill  has  been  taken  for  confessed 
cannotcomplaln  and  assign  for  error  that 
the  proofs  are  InsofUcient,  citing  in  that 
behalf  Farnswortn  v.  Strasler,  12  111.  482. 
and  other  anthoritles.  The  rale  suggest- 
ed has  but  little,  if  any.  application  to  the 
case  at  bar.  Almost  hU  of  the  evidence 
fonnd  in  the  record  had  reference  only  to 
the  cases  made  by  the  cross-bills.  As  wb 
bave  already  seen,  tbe  cross-bills  were  not 
taken  for  confessed  against  plaintiffs  In 
error,  and  conid  not  properly  have  been 
so  taken.  It  cannot  Justly  be  claimed 
that  they,  by  default  or  otherwise,  hava 
ever  confessed  the  allegations  of  the  cross- 
bills to  be  true.  We  have  examined  tbe 
testimony.  As  we  nnderatand  it,  it  tends 
strongly  to  show  that  Catherine  Li.  Mi- 
chael was  the  owner  of  an  undivided  one> 
eleventh  part  of  the  homestead  tract  The 
evidence  to  show  a  i-esultlng  trust  in  re- 
spect to  an  undivided  two-elevenths  inter- 
est therein,  in  addition,  seems  to  be  vague 
and  unsatirfactory.  8aid  Catherine  L. 
was  the  principal  witness  to  establish  the 
same,  as  against  plaintiffs  in  error,  who 
defend  as  the  heirs  of  their  deceased  fa- 
ther. It  is  also  evident  that  they  should 
have  an  opportunity  to  defend  against 
the  claims  of  said  Catherine  L.  There  are 
various  other  aUeged  errors  assigned  upon 
the  record,  bnt  the  Irregularities  so  com- 
plained of  can  readily  be  remedied  upon 
tbe  remandment  of  the  cause.  For  the  er- 
rors indicated  in  this  opinion  tbe  decree  is 
reversed,  and  the  cause  remanded. 

(137  III.  585)  


PEOPL.K  ex  re7.  WooDBDRT  et  a/,  v.  Pa  vet. 

Auditor,  et  al. 

{Sv/preme  Court  of  HHnots.   May  U,  1891.) 

CocNTT  Bonds  ik  Aid  of  Railwa.t8— Handahub 
TO  CoHPBL  Patmbst— Petition. 
Priv.  Laws  111.  1867,  vol.  2,  p.  750,  provides 
that  Wayne  county  may  issue  bonds  to  aid  in 
ootastmcting  a  railroad,  but  does  not  provide  for 
the  payment  thereof.  Priv.  Laws  1869,  p.  808,  if 
10,  14,  amendatory  thereof,  require  that  the  au- 
thorities of  the  county  shall  "provide  in  due  time 
•to  pay  the  principal  at  maturity, "  and  certify 
tiie  amount  to  be  raised  for  such  purpose  to  the 
auditor  of  pnblic  accounts.  Held  that,  although 
the  state  treasurer  has  money  in  his  hands  m- 
loDgins'  to  Wayne  county,  mandamus  to  compel 
tbe  auditor  to  issue  his  warrant,  and  the  treas- 
urer to  pay  for  such  bonds,  will  not  lie  when  the 
petition  fails  to  allege  that  the  above  statutory 
provisions  have  been  complied  with. 

Appeal  from  clrcnit  court,  Sangamon 
county. 

Sannders  &  Bowera,  for  appellants, 
George  Bunt,  Atty.  Gen.,  for  appellees. 

ScHOLFiELD,  C.  J.  Tbis  was  a  petition 
filed  inthe  circuitcourt  of  Sangamon  coun- 
ty tor  zuand^ai  us.  The  only  facts  averred 
In  the  petition  are  that  the  county  of 
Wayne,  111.,  has  a  valid  bonded  Indebted- 


ness, so  declared  by  the  state  anpreme 
court,  amounting  to  $200,000;  that  said 
bonds  are  duly  registered  by  the  state 
auditor,  and  that  the  same  are  past  due; 
that  it  was  the  duty  of  said  auditor  to 
levy  a  tax  sufficient  to  pay  said  bonds  as 
they  became  due:  that  relators  are  the 
holders  and  owners  of  bonds  Nos.  21,  52, 
59,  60,  01,  U8,  !)4,  U7,  98.  and  99.  for  f  1,000 
each,  due  January  1,18!)U;  that  the  same 
were  legally  issued,  and  that  there  is  now 
In  tlie  hands  of  the  state  treasurer  of  the 
state  of  Illinois  suflicient  money  to  pay 
said  bonds  and  interest  thereon;  that  de- 
mand was  made  on  said  state  auditor  for 
a  warrant  on  the  treasurer  for  the  pay- 
ment of  said  bonds  and  interest,  and  upon 
the  treasurer  for  payment  of  the  same, 
which  was  refused.  The  prayer  is  that 
tbe  auditor  be  commanded  to  Issue  his 
warrant  for  the  alleged  indebtedness,  and 
that  the  treasurer  be  commanded  to  pay 
the  same.  The  circuit  court  sustained  a 
demurrer  to  the  petition,  and  the  case  is 
before  us  on  the  appeal  of  tbe  relatorfrom 
that  decision. 

These  bonds  are  claimed  by  the  relator 
to  haTe  been  Issued  under  the  provisions 
of  an  act  entitled  "An  act  to  Incorporate 
tbe  Illinois  Southeastern  Hallway  Compa- 
ny." Priv.  Laws  1867,  vol.  2,  p.  750.  That 
act  contains  no  provision  tor  the  registra- 
tion or  payment  of  such  bonds;  but  an 
act  amendatory  of  that  act,  approved 
February  24, 1869,  (Priv.  Laws  1869.  p.308,) 
provides  in  its  tenth  suction  that  the 
county  making  the  donation  "shall,  by  Its 
proper  corporate  authorities,  annually 
levy  and  collect  a  sufficient  tax  on  Its  as- 
sessed property  to  pay  the  interest  on  its 
bonds  issued  as  aforesaid  as  tbe  In  terest 
becomes  due,  and  provide  in  due  time  to 
pay  the  principal  at  maturity."  Section  14 
of  the  same  act  provides"that  the  holders 
of  $20,000  or  upward  of  the  bonds  of  any 
connty  or  city,  ISMued  in  pursuance  of  this 
act,  or  the  act  to  which  this  is  an  amend- 
ment, may  at  any  time  file  tbe  same  with 
the  auditor  of  i)ublic  accounts  for  regis- 
tration and  for  the  collection  and  payment 
of  principal  and  interest,  and  all  the  pro- 
visions of  'An  act  relating  to  county  and 
city  debts,  and  to  provide  (or  the  payment 
thereof  by  taxation  in  such  counties  and 
cities,'  approved  February  IS,  1S65,  so  far 
as  the  same  relates  to  registration,  col- 
lection, and  payment  of  interest  according 
to  the  tenor  of  said  bonds,  shall  be  In 
force  and  applied  for  the  beneOtof  all  such 
bonds  so  registered;  and  whenever  the 
proper  county  or  city  authorities  shall 
provide  for  the  payment  of  principal  of 
such  bonds  the  amount  annually  to  be 
raised  for  that  purpose  shall  be  certified 
by  the  proper  authorities  of  such  county 
or  city  to  the  auditor  of  public  accounts, 
and  the  provisions  of  said  act  shall  apply 
to  the  collection  and  payment  of  tbe  prin- 
cipal of  said  bonds  as  so  provided  by  said 
county  or  city  authorities."  Thus,  by 
this  provision,  the  act  of  February  13, 
1866,  is  made  applicnbln  so  far  as  it  relates 
to  registration,  collection,  and  payment 
of  Interest  only;  but  to  authorize  the 
collection  of  principal  it  is  necessary  that 
the  county  or  city  authorities  shall  pro- 
Tide  for  tbe  payment  of  the  principal,  and 
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certify  the  amount  to  be  raised  to  the  au- 
ditor of  public  accounts.  There  Is  no  alle- 
satlon  In  the  petition  of  any  compliance 
vltb  this  requirement.  The  allegations  in 
the  petition  utterly  fall  to  ebow  by  prop- 
er averments  that  the  money  In  the  hands 
of  the  treasurer  Is  money  which  It  Is  his 
duty,  under  any  law,  to  pay  to  the  relat- 
or. Although  there  may  be  sufficient 
money  in  the  hands  of  the  state  treasurer, 
belonging  to  Wayne  county,  to  pay  these 
bonds,  it  dues  not  follow  that  it  is  his  du- 
ty to  pay  that  money  out  upon  them. 
They  are  entitled  to  be  paid  only  out  of 
moneys  In  his  hands  levied  and  collected 
for  their  payment,  pursuant  to  law;  and 
this  must  be  conclusively  shown  by  the  re- 
lator. For  aught  that  here  appears,  It 
may  be  the  duty  of  the  treasurer  to  pay 
tills  money  on  other  indebtedness  of 
Wayne  cunuty,  or  to  the  treasurer  of  that 
county.    The  Judgment  is  affirmed. 

(137  111.  660)  

Board  of  Water  Commissioners  op  City 
OF  Springfield  v.  Pkoplb  ex  re/.  Citt 
OF  Springfield. 
(Supreme  Court  of  ilUtioto.    May  11, 1891.) 

MnsiaiPAi.  Ck>BPOBiTiON8 — Watib  Boabo— Ra- 
PUAI.  OP  Law. 
Act  IlL  Feb.  21, 1861,  created  as  a  body  cor- 
porate the  board  of  water  commissioDers  of  the 
city  of  Springfield,  and  gave  them  authority  to 
establish,  maintain,  and  regulate  a  water  supply 
for  the  citv,  and  provided  that  they  should  be 
elected  at  such  times  as  the  city  council  should 
determine.  The  general  act  relating  to  the  in- 
corporation of  cities  and  villages  (1  Starr  &  C. 
Ann.  St  111.  p.  453)  confers  on  the  city  counoi)« 
general  authority  in  regard  to  water  supply,  lim- 
its the  term  of  office  of  water  commissioners  to 
two  years,  and  provides  from  the  time  of  the  or- 
ganization of  a  city  under  its  provisions  all  acts 
inconsistent  therewith  should  cease  to  be  appli- 
cable. Held  that,  when  the  city  of  BpringBeld 
was  organized  under  the  latter  act,  the  former 
was  thereby  repealed,  and  the  board  of  water 
commissioners  ceased  to  exist. 

Appeal  from  circuit  court,  Sangamon 
county. 

Connolly  A  Mather  and  Palmer  &  Shutt, 
for  appellant.  Nonh  H.  Turner,  State's 
Atty.,  \Patton  &  Bamllton  and  Conkting 
A  Orout,  of  counsel,)  for  appellee. 

Baker,  J.  This  was  an  Information  iu 
the  nature  of  a  quo  warranto  prosecuted 
in  the  Sangamon  circuit  court  by  the 
state's  attorney,  on  the  relation  of  the 
city  of  Springfield,  against  the  Board  of 
Water  Commissioners  of  theCityof  Spring- 
field, composed  of  Bbenna  D.  Lawrence, 
Obed  Lewis,  and  Hiram  O.  Bolles,  calling 
upon  it  to  show  by  what  authority  it  ex- 
ercises the  liberties,  privileges,  and  fran- 
chises of  a  board  of  water  commissioners 
of  the  city  of  Springfield.  The  fourth 
count  of  the  information  fully  sets  forth 
the  caseof  the  relator,  and  the  pleas  of  the 
defendant  to  the  first,  second,  and  third 
counts  of  the  information  fully  net  forth 
and  exhibit  the  title  and  defenses  of  the  de- 
fendant below,  appellant  here.  The  cir- 
cuit court  overruled  »  demurrer  to  the 
fourth  count,  and  sustained  the  demurrer 
filed  to  the  pleas  to  the  first,  second,  and 
third  counts.  Appellant  stood  by  Its  de- 
murrer to  the  fourth  count,  and  by  its 


pleas  to  the  other  counts,  and  thereupon 
judgment  of  ouster  andforaflneof  one  doU 
lar  and  for  costs  was  rendered  against  it. 
Appellant  Justifies  under  an  act  of  the  leg- 
islature, approved  February  21, 1861,  en- 
titled "An  act  to  incorporate  the  Spring- 
field Water-Works  Company."  Priv. 
Laws  1861,  p.  28.5.  The  claim  is  that  said 
act  was  a  complete.  Independent,  and  dis- 
connected act  of  the  general  assembly; 
that  it  was  not  an  amendment  to,  and 
did  not  become  a  part  of,  the  charter  of 
the  city  of  Springfield;  that  It  created 
certain  persons  therein  named,  and  their 
successors  in  office,  a  bod3'  politic  and 
corporate  by  the  name  and  style  of  the 
"Board  of  Water  Commissioners  of  the 
City  of  Springfield, "  with  the  powers  des- 
ignated In  said  act,  and  with  the  right  of 
perpetual  succession:  that  the  object  of 
the  act  was  a  permanent  and  continuing 
one;  and  that  the  subsequent  organisa- 
tion, In  April,  1882,  of  the  city  of  Spring- 
field, under  the  general  act  for  the  incor- 
poration of  cities  and  villages,  (1  Starr  & 
C.  Ann.  St.  p.  452,)  did  not  have  the  effect 
to  repeal  said  act  of  1861,  or  to  render  its 
provisions  "no  longer  applicable."  Prior 
to  the  Incoi-poratlon  of  the  city  under  the 
general  law,  its  charter  did  not  consist  of 
one  act  of  the  legislnture  only,  but  of  a 
number  of  acts.  The  principal  act  was' 
that  of  March  2,  1854;  and,  In  addition 
thereto,  there  were  the  acts  of  February 
14, 1855,  (Priv.  Laws,  p.  75;)  of  February 
18, 1857,  (Priv.  Laws,  p.  1229:)  of  Februa- 
ry 16, 1857,  (Priv.  Laws,  p.  1050;)  of  Feb- 
ruary 21,  1861,  (Priv.  Laws,  p.  277;)  of 
March  29, 1869,  (2  Priv.  Laws,  p.  241;)  of 
February  18.  1859,  (Priv.  Laws,  p.  269,) 
creating  Oak  Bldge  cemetery ;  of  March 
27,  1869,  (2  Priv.  Laws,  p.  239,  )  creating 
the  board  of  education:  and  perhaps  oth- 
er acts.  Each  of  the  acts  above  men- 
tioned purported  in  its  title  to  bean 
amendment  to  the  city  charter.  The 
Springfield  water-works  net,  however, 
did  not  purport  In  its  title  to  be  an 
amendment  to  said  'charter.  We  think 
though,  after  a  careful  examination  of  Its 
provisions,  that  it  was  In  legal  effect,  and 
to  all  intents  and  purposes,  an  amend- 
ment or  addition  to  the  city  charter.  Its 
title,  "An  act  to  incorporate  the  Spring- 
field Water- Works  Company,"  was  some- 
what misleading.  That  which  it  did  in 
fact  and  In  the  body  of  the  act  incorpo- 
rate was  "a  board  of  water  commission- 
ers for  the  city  of  Springfield,"  to  bo 
known  by  the  name  and  style  of  the 
"Board  of  Water  Commissioners  of  thecity 
of  Springfield."  On  th6  day  of  the  ap- 
proval of  the  act  another  act  was  also  ap- 
proved, which  latter  act  made  provision 
for  the  submission  of  the  water-works  act 
to  a  vote  of  the  qualified  voters  of  the 
city  of  Springfield  at  a  special  election,  the 
city  clerk  to  give  notice  of  said  election, 
and  the  city  council  to  designate  the 
judges  and  clerks  and  the  vo.ting  placee  In 
each  ward,  and  the  ballots  to  be  can- 
vassed and  returned  In  like  manner  as 
votes  for  city  officers  of  said  city ;  and  al- 
so provided  that  the  water-works  act 
«bould  not  take  effect  and  should  In  no 
wise  be  in  force  unless  apT>roved  by  a  ma- 
jority of  the  voters.    The  three  jpersons 
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who  were  to  conatitDte  the  first  board  of 
coiniuissioners  were  designated  In  the  act 
to  hold  their  ofBcea  for  three,  foar,  and 
flvo  years,  respectively,  they  to  decide  by 
lot  their  respective  terms.  The  act  re- 
quired them  to  notify  the  city  conncil,  In 
writing,  of  the  resnlt  of  suf^b  casting  at 
lots,  which  was  to  be  entered  of  record  on 
the  Jonrnuls  of  the  city  conncil.  Their 
saccessors  were  to  be  elected  by  the  qiinll' 
fled  voters  of  the  city  at  the  regular  city 
elections  lor  the  election  of  mayor  and 
other  city  officers.  In  case  of  a  vacancy 
in  the  board  the  remaining  commissioners 
were  to  nominate  a  qaallfled  voter  o(  the 
city  to  fill  the  same,  and  such  person,  if 
the  nomination  was  confirmed  by  the  city 
eonncll,  was  to  act  until  the  next  regular 
election.  The  city  coannil  was  to  fix  the 
salaries  of  the  commissioners,  and  the  sal- 
ary of  the  superintendent  appointed  by 
the  board ;  and  the  commissioners  were 
required  to  report  In  writing,  at  a  fixed 
time  in  each  year,  to  the  council,  the  nat- 
ure and  extent  of  the  duties  assigned  to 
each  commissioner.  Said  commissioners 
were  required  to  attend  to  all  matters  rel- 
ative to  Bopplying  the  city  of  Springfield 
with  water  from  the  Sangamon  river, and 
power  was  given  them,  and  it  was  made 
their  duty,  to  furnish  a  full  supply  of  wa- 
ter for  public  and  private  use  In  said  city. 
Their  power  to  raise  money  was  condi- 
tional on  Its  being  deemed  expedient  by 
the  city  coancll,  and  all  money  was  re- 
quired to  be  borrowed  upon  the  credit  of 
the  city,  and  city  bunds  were  to  be  issued 
therefor,  under  the  corporate  seal  of  the 
<;Ity,  and  signed  by  the  mayor  and  city 
cleric,  but  only  upon  authority  given  by 
the  city  council  by  a  vote  of  the  majority 
of  all  the  aldermen  by  law  authorized  to 
be  elected.  It  was  made  the  duty  of  the 
city  clerli  to  register  these  bonds  "in  the 
same  manner  as  the  other  indebtedness  of 
the  city  Is  registered. "  The  warrants  for 
the  collection  ol  water-rents  were  to  be 
directed  to  the  marshal  or  a  constable  of 
the  city,  and  it  was  made  the  duty  of  the 
board  to  report  and  return  unsatisfied 
warrants  and  delinquent  property  to  the 
city  council,  and  it  was  provided  that  the 
city  council  should  take  the  same  proceed- 
ings for  collection  as  were  provided  by  the 
charter  and  ordinances  ol  the  city  for  the 
collection  of  unsatisfied  sidewallc  assess- 
ments. The  rules  and  regulations  of  the 
board  In  respect  to  the  use  of  water  were 
required  to  be  reported  to  the  city  coun- 
cil, and  the  council  was  thereupon  to  pass 
an  ordinance  estHblishlng  such  rules  and 
regulations,  and  provide  penalties  for 
their  violation.  The  act  Imposed  the  duty 
upon  the  board  of  making,  under  oath,  a 
semi-annual  report  ol  their  sipwardsbip 
to  the  city  council,  and  the  same  was  re- 
quintd  to  be  entered  o(  record  by  the  city 
clerk.  The  investment  of  surplus  funds 
from  water-rents,  etc.,  over  and  above 
current  expenses,  authorized  by  the  act, 
could  only  be  made  "  with  the  approval  of 
the  mayor  and  committee  of  finance  of 
tbe  city  conncil.  The  members  of  the>clty 
council  were  prohibited  from  being  inter- 
eHted  in  any  contract  made  by  the  board, 
or  in  the  purchase  uf  any  materials  to  be 
used.    Provision  was   made  tor  the  re- 


moval from  office  of  the  commissioners,  or 
either  of  them,  upon  a  petition  to  be  vo^ 
ed  by  a  majority  of  all  the  members  of  the 
city  council;  and  in  case  of  such  removal 
from  office  the  city  conncil  was  given  pow- 
er to  fill  tbe  vacancy  or  vacancies.  It  -was 
made  the  duty  of  the  city  council  to  levy 
special  taxes,  if  necessary,  to  pay  Interest 
or  principalof  the  bunds abovementioned. 
The  members  of  the  city  council  were  pro- 
hibited from  making  use  of  or  borrowing 
for  their  private  benefit  any  of  the  funds 
belonging  to  the  cummlsBioners,  or  from 
receiving  any  Interest  or  profit  whatso- 
ever on  account  of  the  deposit  of  such 
funds.  It  was  made  tbe  duty  of  tbe  fi- 
nance committee  or  some  other  committee 
appointed  by  the  city  council  to  ex- 
amine at  least  once  in  three  months,  the 
register  of  amounts  paid  by  the  board  ot 
commissioners,  and  their  cash  accounts 
and  returned  checks  and  drafts;  and  also 
made  tbe  duty  ot  the  finance  committee 
or  a  special  committee  appointed  by  tbe 
city  council  for  thai  purpose,  at  the  times 
ot  the  presentation  of  the  semi-annnal  re- 
ports of  the  board  to  said  council,  to 
make  thorough  examinations  of  the  books, 
accounts,  and  vouchers  nf  the  board,  and 
report  to  the'  city  council,  in  writing,  tbe 
results  ot  such  investigations.  It  was 
also  required  that  all  contracts  made  by 
the  commissioners  should  be  in  writing, 
and  execated  in  duplicate,  one  copy  to  be 
filed  and  preserved  by  the  city  clerk 
among  the  flies  of  his  office.  The  act  re- 
cited that  a  contract  for  the  building  ot 
the  Springfield  water-works  had  already 
been  entered  into  between  the  city  ot 
Springfield  and  Ennis  &  Eastman,  and  it 
provided  that  nothing  in  the  act  con- 
tained should  Interfere  with  or  invalidate 
said  contract,  or  release  or  impair  any  ot 
its  obligations  or  provisions.  The  com- 
missioners were  required  to  give  bonds  to 
the  city,  in  such  sums  and  with  such  sure- 
ties as  the  city  conncil  should  determine, 
for  the  performance  ot  their  duties ;  and 
the  council  was  given  power  to  increase 
the  amounts  of  each  bonds,  and  to  require 
the  superintendent  to  give  such  bond  as  It 
deemed  necessary  and  expedient ;  and  the 
city  council  was  given  authority  to  pass 
such  ordinances,  with  appropriate  penal- 
ties, as  it  deemed  necessary  tor  tbe  pres- 
ervation of  the  property  and  the  water. 
On  February  21,  T8B3,  so  much  ot  the 
Springfield  water-works  act  as  required 
tbe  election  ot  commissioners  at  specified 
times  was  ret)ealed,  and  It  was  provided 
that  the  city  council  ot  the  city  of  Spring- 
field might  order  an  election  for  such  com- 
missioners "  when  said  council  may  deem 
it  expedient."    Priv.  Laws  1863,  p.  ]«6. 

This  partial  analysis  of  the  act  ot  incor- 
poration of  the  "Board  of  Water  Commis- 
sioners of  the  City  ol  Springfield"  shows 
that  said  hoard  was  not  sucli  an  independ- 
ent and  distinct  corporate  existence  and 
separate  legal  entity  as  that  it  formed  no 
part  of  the  municipal  government  of  the 
city  of  Springfield,  and  could  not  be  affect- 
ed by  subsequent  changes  made  by  the 
general  assembly  in  the  charter  ot  the  city. 
The  act  was,  in  substance  and  in  tact,  and 
in  legal  effect,  an  addition  to  the  charter 
ot  the  city  of  Springfield,  and  invested  tbe 
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city  with  new  and  additional  powers.  It 
created  a  board  ot  water  commlesionera 
as  a  department  ot  the  municipal  govem- 
ment  of  the  city.  The  wholo  scope  and  in- 
tent of  the  act  indicates  tliat  this  board 
was-but  a  part  and  parcel  of  the  city  gor- 
ernment.  Tbe  mere  fact  that  the  leKislatore 
saw  (it,  for  purposes  of  convenience  and 
of  administration,  to  give  it  a  corporate 
existence,  and  invest  It  with  certain  cor- 
porate powers,  did  not  prevent  it  from  be- 
ing simply  a  branch  or  an  agency  created 
for  a  special  purpose  of  tbe  municipal  gov- 
ernment. Without  the  active  co-opera- 
tion of  the  city  council  it  would  hare 
been  wholly  unable  to  effect  tbe  objects  of 
its  creation.  Did  the  organisation  in  1882 
of  the  city  of  SpringflRld  under  the  general 
Incorporation  law  for  cities  and  villages 
work  a  repeal  of  the  Springfield  water- 
works act  of  1861,  or  render  said  act  "nci 
longer  applicable?"  Section  6  of  article  1 
of  said  general  law  provides  that  from 
the  time  of  the  change  of  the  organization 
of  any  city  or  town  from  its  original  or- 
ganization to  Its  organization  under  the 
general  act,  the  orovlsionB  of  said  general 
act  shall  be  applicable  to  such  cities  and 
villages,  and  all  laws  In  conflict  therewith 
shall  no  longer  be  applicable;  but  that 
all  laws  or  parts  of  laws,  not  inconsistent 
with  tbe  provisions  ot  the  general  act, 
shall  continue  in  force  and  applicable  to 
any  such  city  or  village,  the  same  as  if 
such  change  ot  organization  had  not  tak- 
en place.  Was  the  Springfield  water- 
works act  of  1861  a  law  In  couflict  with 
the  general  incorporation  act  under  which 
the  city  was  organized  in  1882?  The  wa- 
ter-works act  gave  to  the  Board  of  Water 
CommlssionerH  of  the  City  ot  Springfield 
the  control  and  regulation  of  the  water- 
works and  of  the  property  connected 
therewith ;  and  power  to  enter  Into  con- 
tracts In  respect  thereto,  make  expendi- 
tures therefor,  and  elect  a  superintendent 
thereof.  It  gave  them  custody  of  the  wa- 
t«r-work8  funds,  and  Dower  to  disburse 
the  same.  It  gave  them  authority  to 
adopt  rules  and  restrictions  regulating 
the  use  of  the  water.  It  invested  them 
with  authority  to  determine  tbe  basis  up- 
on which  payments  were  to  be  made  for 
water  used,  to  assess  as  water-rentn  such 
amounts  as  they  should  deem  equitable, 
and  collect  the  rents  so  assessed.  Section 
3  of  article  10  of  the  general  incorporation 
act,  under  which  the  city  Ih  now  organized, 
gives  to  the  city  council  power  to  make 
all  needful  rules  and  regulations  concern- 
ing the  use  of  water  supplied  by  the  water- 
works; power  to  do  all  acta  and  make 
such  rules  and  regulations  for  the  con- 
struction, completion,  management,  or 
control  of  the  water-works  as  it  may  deem 
necessary  and  expedient;  power  to  do  all 
acts  and  make  such  rules  and  regulations 
that  It  may  deem  necessary  and  expedient 
for  tbe  levying  and  collecting  of  water 
taxes,  rates,  or  assessments;  and  power 
to  levy  or  assess  water  taxes,  rents, rates, 
or  assessnients.  It  is  manifest  that  the 
powers  donated  by  the  water-works  char- 
ter of  1861  to  the  Board  of  Water  Commis- 
sioners of  the  City  of  Springfield  are  sub- 
stantially the  same  powers  that  are  given 
by  the  general  incorporation  act  to  tbe 


city  council  of  tbe  city  of  Springfield.  The 
powers  donated  to  each  could  not  be  exer- 
cised by  each  without  conflict.  The  dis- 
cretionary and  exclusive  powers  origi- 
nally conferred  upon  tbe  commissioners 
cannot  co-exist  with  the  discretionary  and 
excluaire  powers  in  respect  to  tbe  same 
snbject-matter.  afterwards  vested  in  tbe 
city  council.  The  continuance  of  them  in 
the  one  body  is  Inconsistent  with  the  ex- 
istence of  them  in  the  other.  There  is  also 
a  conflict  between  the  two  acts  in  this: 
that  by  the  amendment  of  1863  to  the 
water-works  act  the  three  commissioners 
are  to  be  elected  at  sacb  times  as  tbe  city 
council  may  deem  expedient,  and  are  to 
remain  in  office  tor  an  indeflnlte  length  of 
time;  whereas,  under  sections 2 and 3 of  the 
general  act,  tbe  terms  of  office  of  such  offi- 
cers could  not  exceed  two  years.  There  is 
also  a  conflict  between  the  acts  in  this: 
that  by  the  general  law  the  city  council 
is  given  complfte  control  and  manage- 
ment of  tbe  water-works,  and  power  to 
provide  for  a  supply  of  water  for  tbe  pur- 
poses of  fire  protection,  and  authority  to 
provide  implements  for  the  prevention  and 
extinguishment  of  flres;  whereas,  by  sec- 
tion 15  of  the  water-works  act,  thecommis- 
sioners  alone  have  tbe  power  to  construct 
hydrants  tor  the  extingnisbment  ot  Area, 
and  regnlate  their  sizes  and  capacities, 
and  fix  their  localities.  There  are  other 
inconsistencies  between  the  two  acts,  but 
it  is  unnecessary  to  specify  them.  Tbe  rule 
of  law  is  that  where  two  statutes  are  so 
inconsistent  and  repugnant  that  they  can- 
not reasonably  be  reconciled,  then  the 
later  statute  will  operate  as  a  repeal  of 
tbe  earlier  statute.  But  it  is  not  neces^ 
sary  here  to  rely  upon  that  general  princi- 
ple of  the  law.  The  general  incorporation 
act  Itself  provides  in  express  termH  that 
the  provisions  of  that  act  upon  a  change 
of  tbe  organisation  of  a  city  from  its  origi- 
nal organization  to  organization  undw 
that  act  shall  be  applicable  to  each  city, 
and  that "  all  laws  la  conflict  therewith 
shall  no  longer  be  applicable.* 

It  la  nrged  that  the  Board  of  Water  Cou- 
mlasioners  for  the  City  of  Springfield  is  bat 
an  agency  of  the  city  government,  created 
for  a  special  purpose,  and  that  tbe  func- 
tions of  the  board  do  not  conflict  with  the 
powers  of  tbe  city  council.  The  board 
was  an  agency  designated  by  tbe  state, 
and  the  state  afterwards  authorized  tbe 
city  council  to  manage  and  control  tbe 
water-works,  and  empowered  It  (tbe  city 
council)  to  do  all  acts  and  make  such 
rules  and  regulations  as  it  (tbe  city  coun- 
cil) deemed  necessary  or  expedient  in  re- 
spect thereto.  The  dty  council,  therefore, 
has  the  right  to  choose  its  own  means, 
and  elect  its  own  servants  and  agents.  It 
is  insisted  that,  even  though  the  two  acts 
are  inconsistent  with  each  other,  yet  that 
since  the  act  ot  1872  Is  a  general  law,  ana 
the  law  of  1861  is  a  special  law,  the  princi- 
ple that  a  subsequent  general  law  will 
not,  by  implication,  operate  as  a  repeal  ot 
the  special  law  on  the  same  5iub]ect.  is  de- 
ciBl*<e  of  the  case;  and  the  cases  of  Buta 
V.  Kerr,  128  111.  669, 14  N.  E.  Rep.  671,  and 
Ottawa  V.  L.a  Salle  Co.,  12  III.  839,  are 
cited  in  that  t>ehair.  Tbe  doctrine  ot  those 
casei*  baa  no  application  to  the  suit  at  bar. 
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Here  there  Is  no  matter  of  repeal  by  impli- 
cation alone.  Here  the  express  provieloD 
of  the  atatnte  is  that  the  provlaioaa  of  the 
general  law  "shall  be  applicable,"  aud 
that  "all  laws  In  conflict  therewith  shall 
no  louder  be  applicable."  Besides  this, 
when  a  majority  of  the  voters  of  the  city 
at  an  election  lawfully  held  voted  in  favor 
of  organization  ander  the  general  law.  It 
was,  in  legal  effect,  the  adoption  by  the  city 
of  said  general  law  as  the  special  charter 
of  said  city.  To  hold  that,  notwithstand- 
ing the  resalt  uf  sach  election,  the  provis- 
ion of  the  prior  special  act  or  charter,  even 
If  inconsistent  with  the  general  law,  were 
still  in  force,  would  render  the  election 
wholly  inoperative,  and  but  an  idle  cere- 
mony, be  subversive  of  the  legislative  in- 
tent and  of  the  manifeHt  policy  of  the  law, 
and  lead  to  results  palpably  absurd.  The 
evident  purpose  of  the  general  incorpora- 
tion act  was  to  assimilate  the  charters  of 
municipal  corporations  In  this  state,  and 
place  them,  when  of  the  same  grade,  upon 
a  uniform  and  common  footing  with  re- 
spect to  their  corporate  powers  and  the 
manner  of  exercising  them.  Guild  v.  City 
of  Chicago,  82  111.  477:  City  of  Cairo  v. 
BroBS,  101  III.  481.  In  our  opinion,  the 
arguments  of  counsel  baaed  upon  the  act 
of  1873,  (1  Starr  &  C.  St.  644,)  and  the  act 
of  May  27,  1881,  (1  Starr  &  C.  St.  646.) 
throw  out  little,  if  any,  light  on  the  ques- 
tion here  at  issue.  We  deem  it  unnecessary 
to  discuss  in  detail  the  points  thus  made. 
It  would  seem  that  the  powers  given  by 
the  general  act  to  the  city  council  for  the 
management  and  control  of  the  water- 
works are  self-executing,  and  that  the 
passage  of  an  ordinance  assuming  such 
control  was  not  essential  to  the  maintain- 
ing of  this  suit.  But,  It  this  were  other- 
wise, the  information  sets  up  that  on  the 
6th  day  of  May,  1889,  the  city  council 
adopted  such  an  ordinance,  and  that,  up- 
on demand  made,  the. board  of  commis- 
sioners refused  to  comply  with  its  provis- 
ions. The  views  expressed  In  this  opinion 
are  in  conformity  with  the  decisioos  of 
this  court  in  Sheridan  v.  Colvln,78  111.  237; 
People  V.  Brown,  8:1  111.  95;  Oty  of  Cairo 
V.  BroBs,  101  111.  475 :  and  Crook  v.  People, 
106  III.  287.  The  Judgment  of  the  circuit 
court  was  right.    It  is  affirmed. 


(138  IlL  44«)  

WiLBOR  V.  Wilbur  et  aL 

(Sujyreme  Court  of  lUlnois.    May  9, 1891.) 

Wiixs— Validitt— FuDnB  Ikpluenoi— Evidenob. 

1.  On  contest  of  a  will  on  the  ground  of  the 
undue  influence  of  the  principal  legatee,  where 
it  appears  that  such  legatee  took  t^tator  from 
his  home,  where  the  will  could  have  been  exe- 
cuted, into  the  country,  before  a  justice  of  the 
peace,  where  he  assisted  in  making  the  will,  evi- 
dence of  his  acts  and  declarations  prior  to  the 
execution  of  the  will,  tending  to  show  his  anxie- 
ty tliat  it  should  be  made  in  his  favor,  and  bis 
activity  in  procuring  its  execution  is  admissible. 

2.  Though  the  fact  that  a  'nill  was  not  read 
over  to  testator  before  it  is  signed  by  lilm  and 
the  witnenses  does  not  malie  it  idvalid,  evidence 
that  it  was  not  read  and  that  he  did  not  know  its 
contents  is  admissible  in  a  contest  of  the  will  on 
the  ground  of  undue  influence,  us  tending  to 
show  that  the  will  did  notexpress  his  intentions. 

8.  It  was  within  the  discretion  of  the  court 
to  allow  a  reasonable  fee  to  a  guardian  ad  litem 
tor  minor  heirs  to  be  paid  out  of  the  estate. 


Appeal  from  circoit  court,  Efflugbam 
county;  C.  C.  C.  Bugos,  Judge. 

H.  O.  Goodnow  and  Wood  Bros.,  for  ap- 
pellant. Cratty  Bros.  <6  Ashcr&ft,  (E.  ^f. 
Jiinebart,  of  counsel,)  for  appellees. 

Wilkin,  J.  This  case  was  before  us  at  a 
former  term,  aud  the  opinion  then  ren- 
dered is  reported  in  volume  129,  p.  393,  of 
our  Reports,  and  21  N.  E.  Bep.  1076,  to 
which  reference  Ib  made  tor  a  statement  of 
facts.  The  decree  of  the  circuit  court  was 
then  reversed,  and  the  cause  remanded  for 
further  proceedings.  On  the  last  hearing 
both  parties  submitted  interrogatories  to 
the  Jury  for  special  findings,  and  in  re- 
sponse to  one  of  these  a  special  verdict 
was  returned  that  the  will  in  question 
was  not  procured  by  the  undue  influence 
of  the  said  Jesse  Wilbur.  Other  special 
findings  were  to  the  effect  that  the  testa  tor 
when  he  made  said  will  was  not  of  sound 
mind,  and  the  general  verdict  was  against 
the  validity  of  the  same.  It  is  inslBted 
with  much  earnestness  that  the  weight  of 
evidence  is  so  clearly  against  the  verdict 
that  the  decree  below  should  be  reversed 
on  that  ground.  We  said  in  our  former 
opinion  that  the  testimony  then  before 
us,  introduced  by  the  contestants,  if  be- 
lieved by  the  Jury,  was,  standing  alone, 
sufficient  to  warrant  a  verdict  in  their  fa- 
vor. There  is  no  material  diRerence  in 
the  evidence  in  this  record  and  that  which 
was  before  us  then.  Some  additional 
proof  was  introduced  on  behalf  of  propo- 
nent, but  the  evidence  ol  one  very  materi- 
al witness  in  that  record  Is  omitted  here. 
While  it  is  true  that  there  is  much  evi- 
dence, tending  to  support  the  validity  of 
the  will,  yet  it  must  be  admitted  it  Is  in 
irreconcilable  conflict  with  that  of  contest- 
ants. It  was  therefore  the  province  of 
the  jury  to  determine  which  was  entitled 
to  the  greater  weight;  and  in  such  case 
this  court  will  not  interfere,  even  though, 
as  an  original  proposition,  it  might  have 
arrived  at  a  different  conclusion.  This 
rule  is  so  well  established  and  supported 
by  so  many  decisions  of  this  court  that 
neither  reason  nor  authority  need  now  be 
given  tor  applying  it  to  this  case. 

Several  witnesses  testified  on  behalf  of 
contestants  to  acts  and  declarations  of 
Jesse  Wilbur  tending  to  show  that  he  was 
active  in  procuring  the  making  of  the  will- 
in  question,  and  desirous  that  it  should 
be  made  favorable  to  himself.  This  evi- 
dence was  objected  to  by  the  proponent, 
and  It  is  now  contended  that  the  court 
below  erred  in  refusing  to  exclude  it  from 
the  jury.  The  ground  of  this  contention 
is  that  the  acts  aud  declarations  spoken 
of  by  such  witneBses  were  done  and  spok- 
en by  the  testator  prior  to  the  time  the 
will  was  executed.  While  It  is  true  that 
the  undue  influence  which  will  Invalidate 
a  will  must  be  present  and  exercised  over 
the  mind  of  the  testator  at  the  time  the 
will  is  made,  yet  it  is  competent  to  prove 
previous  conduct  of  the  one  charged  with 
procuring  it  to  be  made,  us  tending  to 
show  his  influence  over  the  testator  at 
such  time.  The  evidence  in  question  tend- 
ed to  show  an  anxiety  on  the  part  of  Jesse 
Wilbur  to  have  his  father  make  a  will, 
and  also  that  he  desired  that  will  to  be 
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favorable  to  his  interests;  and,  talten  in 
connection  witli  tlie  proof  that  on  the  day 
the  will  was  execule<l  he  took  the  teuta- 
tor  from  hla  hoiue  In  the  village  where  he 
lived,  and  where  the  will  could  have  been 
executed,  a  distance  ot  three  milen  In  the 
country,  to  a  justice  of  the  peace,  to  have 
it  wi-itten,  and  that  he  was  present  and 
assisted  at  least  in  some  degree  in  Its  exe- 
cution, was  clearly  competent  on  the  Is- 
sue of  undue  Influence 

The  jury  found  specially,  at  the  request 
of  contestants,  that  the  instrnment  pur- 
porting to  be  the  will  of  deceased  was  not 
read  over  to  him  before  he  signed  it,  or  be- 
fore the  witnesses  signed  it,  and  that  he 
did  not  know  Its  contents  at  the  time  he 
signed  it.  It  is  said  the  submission  of  the 
first  of  these  questions  was  calculated  to 
mislead  the  jnry  into  the  belief  that  the 
reading  of  the  will  before  signing  or  being 
witnessed  was  a  formality  necessary  to 
Its  validity.  One  of  the  questions  sabmit- 
ted  to  the  Jury  on  this  hearing  was  wheth- 
er or  not  the  instrument  in  question  was 
procured  to  be  executed  by  the  fraud  and 
undne  influence  ot  proponent,  and  on  that 
issue  all  that  was  done  and  said  by  the 
parties  present  at  the  time  of  the  execu- 
tion was  relevant  and  competent.  True, 
the  reading  was  not  necessarily  essential 
to  the  validity  of  the  will,  but  an  omis- 
sion to  do  so  might  strongly  tend  to  show 
that  It  was  not  understood  by  the  testa- 
tor, or  that  it  was  the  will  of  another, 
rather  than  of  himself.  As  to  the  last  of 
the  above  questions  It  Is  objected  that  no 
one  could  avoid  the  will  because  the  tes- 
tator may  not  have  known  its  contents 
at  the  time  he  signed  It,  and  therefore  it 
was  Improper  to  submit  that  question  to 
the  jury.  This  proposition  is  entirely  too 
general.  It  he  did  not  know  the  contents 
because  of  the  fraud  or  any  undue  influence 
of  others,  or  because  his  mental  condition 
was  such  as  that  he  could  not  intelligent- 
ly understand  it,  then  clearly  the  Instru- 
ment could  be  avoided  on  that  ground; 
and  these  were  the  issues  on  trial  before 
the  jury. 

It  appears  from  the  bill  of  exceptions 
that  the  judge  presiding  at  the  trial  re- 
jected all  Instructtuns  offered  by  the  re- 
spective counsel,  and  gave  a  series  to  the 
jury  prepared  by  himself.  Counsel  for  ap- 
pellant criticised  the  first  and  sixth  of 
these,  because  they  say  the  execution  of 
the  will  is  by  their  language  left  to  the 
jury  to  be  determined  as  a  question  of 
fact.  While  they  each  contain  language 
which  might  well  have  been  omitted,  yet, 
taken  as  a  whole,  neither  of  them  could 
have  been  understood  by  the  jury  as  re- 
quiring them  to  pass  on  the  fact  as  to 
whether  a  will  was  executed  or  not.  The 
first  treats  only  of  the  legal  right  of  the 
testator  to  make  a  will  disposing  of  his 
property  as  he  pleased,  and  the  sixth  of 
the  burden  ot  proof  as  to  testamentary 
capacity.  The  tact  that  a  will  in  form 
was  executed  was  alleged  in  the  bill  and 
admitted  by  the  answer,  and  the  instruc- 
tions should  not  have  treated  that  ques- 
tion as  in  any  way  conditional ;  but  we 
are  unable  to  perceive  how  the  jury  could 
have  been  misled  to  the  prejudice  of  pro- 
ponents by  either  of  these  instructions. 


The  second  Instruction  given  doe«  not,  as 
is  ausumed  In  the  argument,  make  it  nec- 
essary that  a  testator  should  be  able  to 
keep  the  things  therein  stated  in  his  mind 
at  the  same  time  in  order  to  make  a  valid 
will.  That  instruction  Is  in  substantial 
conformity  to  the  rnle  laid  down  by  this 
court  as  to  testamentary  capacity  In  nu- 
merous decisions.  Several  of  the  instruc- 
tions asked  on  behalf  of  appellant,  the  re- 
fusal of  which  is  complained  of,  were  inac- 
curate,  and  may  well  have  been  refused 
on  that  ground ;  but,  whether  they  were 
or  not,  those  given  by  court  fairly  covered 
the  law  of  the  case,  and  were  as  favorable 
to  appellant  as  he  conld  reasonably  ask. 
We  have  a  second  time  examined  this  case, 
with  the  care  and  diligence  deemed  neces- 
sary, and  find  no  reversible  error  In  the 
present  record.  Cross-errors  were  assigned 
by  contestants,  but,  in  the  foregoing  view 
ot  the  case,  only  one  of  these  need  be  no- 
ticed. A  guardian  ad  Utf.m  having  been 
appointed  by  the  court  for  the  infant  de- 
fendants, he  was  allowed  a  tee  of  f 300,  to 
be  paid  out  of  the  estate  ot  the  deceased. 
It  is  contended  that  this  fee  should  have 
been  charged  to  proponent,  Jesse  Wilbur. 
We  are  unable  to  discover  any  merit  in 
this  position.  The  guardian  ad  litem  was 
not  appointed  at  his  Instance,  nor,  pre- 
sumably, tor  his  benefit.  The  special  find- 
ing of  the  jur.v  acquits  him  of  any  wrong  In 
the  procnrementof  themaking  ot  said  will. 
Then  why  should  he  be  required  to  pay 
fees  ot  an  attorney  who  did  not  appear 
tor  him,  and  whose  appearance  he  did  not 
procure?  The  court  had  the  power  to  al- 
low a  reasonable  fee  to  the  guardian  ad 
litem.  It  seems  that  evidence  was  heard 
on  that  subject,  all  parties  being  repre- 
sented by  counsel,  and  there  Is  nothing  to 
show, nor  is  it  even  contended,  jhat  the  al- 
lowance was  unreasonable.  No  sufficient 
reason  is  shown  for  the  interference  ot  this 
court  with  that  part  of  tlie  decree  ot  the 
circuit  court.  The  decree  is  therefore  in 
all  things  affirmed. 

asT  in.  383) 

Sgrino  et  a/,  v.  Shafroth.^ 
Same  v.  Uuwbk. 
(Supreme  Court  of  JHWnola.    Hay  11, 1891.) 
SiXB — Bailmbxt— Wabehousbmen. 
Wltere  com  is  delivered  to  a  warehouse- 
man with  the  understunding  that  he  may  sell  all 
or  any  part  of  It,  and  either  return  other  com  on 
demand,  or  pay  for  the  com  at  the  market  price 
on  the  day  the  return  is  demanded,  and  he  sells 
80  much  of  the  corn  In  his  warehouse  that  he  has 
not  enough  left  to  replace  all  the  com  that  has 
heen  so  delivered  to  him,  and  the  warehouse  and 
its  contents  are  then  destroyed  bj  fire,  the  ware- 
houseman is  responsible   for  the   value   of  such 
com,  since  the  transaction  is  a  sale,  and  not  a 
bailment. 

Appeal  from  appellate  court,  third  dis- 
trict. 

C.  H.  Paysov,  for  appellants.  Cook  A 
Moffett,  for  appellees. 

Shops,  J.  These  two  cases  may,to  save 
repetition  of  statement,  be  considered  in 
one  opinion.    Both  were  assumpsit  in  the 

>Keported  by  lionis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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Ford  circQit  coart.  In  the  flrat,  the  Sha- 
Irotb  case,  the  declaration  contained  the 
common  money  counts ;  and  alao  that  the 
defendants  bargained  for  and  bought  ot 
the  plaintilt  3,000  bushels  of  corn,  at  28 
centu  per  bushel,  to  be  delivered,  etc., 
within  a  reaaonabie  time;  and  a  failure  to 
deliver  after  a  reaaonable  demand,  etc. ; 
and  alao  that  plaintiff,  at  the  request  of 
complainant,  delivered  to  defendants  1,200 
bushels  of  corn,  and  in  consideration  there- 
of the  defendants  promised  plaintiff  to  re- 
turn to  him  a  like  quantity  and  quality  of 
com  as  that  delivered,  upon  demand,  etc. 
The  iseueral  issue  was  Sled,  and  trial  bad 
by  the  court,  resulting  in  a  finding  and 
Judgment  for  plaintiff.  In  tbeDowsecase, 
the  declaration  contained  the  common 
counts  for  goods  sold,  for  money  had  and 
received,  and  a  count  for  corn  sold « to  be 
delivered  within  a  reasonable  time,  to  be 
paid  for  on  delivery,  and,  although  deliv- 
ered, defendants  refused  to  pay,  etc.  Gen- 
eral issue  was  filed,  jury  waived,  and  trial 
by  court,  resulting  In  a  finding  and  Judg- 
ment for  plaintiff.  .  Propoaitions  were 
submitted  In  each  case,  properly  raising 
the  questions  determined.  On  appeal  these 
judgments  were  severally  affirmed  by  the 
appellate  court,  and  the  defendants  below 
prosecute  appeals. 

Appellants  were  warehousemen  and 
dealers  in  grain  at  Kemper,  111.  Tueir 
warehouse  was  in  the  class  designated 
"Class  B,"  which,  with  its  contents,  was 
destroyed  by  fire  October  1, 1889,  without 
their  fault.  There  is  some  conflict  in  the 
evidence  as  to  the  amount  of  corn  in  store 
at  the  time  of  the  fire;  the  amount  testi- 
fied to  varying  from  1,500  to  3,200  bushels 
of  shelled  com  in  tlie  warehouse,  besides 
about  1,500  bushels  of  corn  In  the  ear  in 
cribs,  also  destroyed.  There  bad  been  de- 
livered into  the  warehouse  for  storage  by 
various  parties,  counting  the  Shnfrotb 
com  as  so  delivered, 5,100 bnshels of  shelled 
corn,  for  which,  at  the  time  of  the  fire,  the 
liability  to  account  was  outstanding. 
The  following  rnles  were  introduced  In 
evidence,  and  it  was  admitted  they  bad 
been  posted  In  appellant's  office,  at  the 
warehouse,  over  a  year,  and  were  matter 
"of  public  observance:"  "In  the  absence 
of  other  agreements,  grain  left  in  this  ele- 
vator will  be  settled  for  at  the  market 
price  for  said  grain  on  the  day  of  delivery. 
Grain  left  for  storage  will  be  subject  to 
the  following:  All  grain  in  good  condi- 
tion may  be  stored  30  days  free  of  charge, 
and  thereafter  for  1  cent  per  bushel  for 
fractional  30  days  from  5  to  15;  over  that 
number  of  days,  and  under  80,1  cent." 
All  subject  to  owner's  risk.  "  When  stored 
grain  Is  sold  to  other  parties  or  taken  out 
of  storage,  storage  charges  will  begin  on 
day  of  receipt,  and  1  cent  in  addition  there- 
to will  be  charged  for  handling  same. 
Grass  seed  and  millet  will  only  be  received 
for  storage  on  special  agreement.  We  re- 
serve the  right  to  Inspect  allgrain  present-, 
ed  for  storage,  and  to  place  therewith 
other  grain  of  the  same  grade  and  quali- 
ty." It  was  also  shown  by  appellant,  by 
a  number  of  witnesses,  that  it  was  cus- 
tomary and  usual  for  grain  dealers  run- 
ning and  operating  warehouses  of  thekind 
In  question,  and  ot  the  class  in  question, 


to  ship  out  of  their  warehouses,  Indiscrim- 
inately, grain  belonging  to  themselves  or 
grain  left  with  them  in  store;  that  the 
state  of  the  market  at  the  time  of  the  ship- 
ment determined  the  question  as  to  wheth- 
er or  not  it  was  advisable  to  sell  corn  or 
grain  iu  the  house  in  store:  that  if  the 
state  of  the  market  was  such  that  the 
warehousemen  believed  it  would  be  ad- 
vantageous to  use  the  corn  left  iu  store 
as  their  own,  and  ship  It,  and  use  the  pro- 
ceeds of  the  shipmeut,  it  was  customary 
to  so  use  it,  expecting  to  settle  with  the 
parties  who  stored  the  corn  at  whatever 
the  market  price  might  be  when  a  settle- 
ment was  demanded  by  the  storer.  It 
appears  in  the  Shafroth  case  that  on  the 
26th  day  of  September,  four  days  before 
the  fire,  a  son  of  appellee  made  Inquiries  of 
appellants  in  i-espect  of  storing  the  corn 
of  bis  father,  and  was  told  that  they 
would  store  it.  Appellee's  corn  was 
shelled,  and  1.010  bushes  delivered,  on  Sat- 
urday, the  28th  of  September.  When  he 
began  hauling,  it  appears  that  the  engine 
was  out  of  order,  so  that  the  corn  could 
not  be  elevated ;  and  the  agent  of  appellee, 
who  delivered  checorn,wa8  told  by  appel> 
lant  that  he  would  have  to  shovel  it  into 
cars  standing  on  the  Illinois  Central  Rail- 
road tracks,  to  which  he  consented,  and 
all  of  appellee's  corn  was  delivered  aboard 
of  said  cars.  One  of  appellants  ttstifles 
that  he  told  the  agent  that  they  (appel- 
lants] would  keep  corn  Id  the  warehouse 
to  replace  the  corn  loaded  into  thecars  for 
appellee.  Before  the  fire,  appellee's  "corn 
was  shipped  by  appellants  to  Chicago, 
and  sold,  they  receiving  the  proceeds.  No 
warehouse  receipt  was  given  forappellee's 
corn,  or  for  a  like  amount  in  tbe  ware- 
house. 

It  Is  insisted  that  appellants  are  not  lia- 
ble to  appellee  Shafroth  for  the  reason 
that,  in  effect,  his  corn  was  stored  in  their 
warehouse;  that  by  the  arrangement  a 
like  quantity  of  the  same  quality  and 
grade  of  corn  therein  as  that  shipped  be- 
came the  property  of  appellee ;  that  they 
were  bailees  only,  and,  the  destruction  of 
the  corn  having  occurred  without  fault 
on  their  part,  the  loss  must  fall  upon  ap- 
pellee. Or,  at  most,  if  there  was  not 
enough  com  in  the  warehouse  to  meet  tbe 
liability  of  appellants  to  all  who-  had 
grain  therein,  they  would  be  liable  to  ap- 
pellee for  a  pro  rata  share  of  the  deficiency 
only.  In  this  we  do  not  concur.  It  is  an 
elementary  principle  of  general  applica- 
tion, alike  to  sales  and  exchanges  of  prop- 
erty, that  the  contract  is  executed  only 
by  the  appropriation  of  the  specific  goods 
and  chattels  to  tbe  contract.  Until  this 
is  done  the  contract  remains  pxecutory, 
and  no  title  passes.  It  is,  however,  held 
by  what  is  probably  the  weight  of  modem 
American  decision  that  where  the  sale  or 
exchange  is  of  part  of  a  mass  ot  the  same 
kind,  quality,  and  grade,  as  ot  part  ot  the 
com  or  wheat  in  an  elevator,  separation 
from  the  mass,  or  other  specification  ot 
tbe  particular  part  sold.  Is  unnecessary  to 
Its  appropriation,  Independent  of  the  stat- 
ute vesting  the  ownership  in  the  holder 
ot  a  warehouse  receipt.  1  Benj.  Sales,  § 
469  et  seq.,  and  cases  cited.  But  if  this 
doctrine  should  be  held  and  applied  to  this 
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caRe,  it  rould  not  avail  appnllants.  It  is 
mnnitest  tbat  appellaotB  had  no  corn  in 
tlieir  warehoase,  tiie  ownerslilp  of  wliich 
could  huve  paHsed  to  appellee.  The  effect 
of  the  arrangement.  If  made  as  they  con- 
tend, was  that  they  would  keep  in  store 
for  appellee  1,010  bushels  of  corn  of  like 
grade  and  quality  as  tbat  delivered  by 
him.  At  no  time  before  the  Are,  after  the 
delivery  of  appellee's  corn,  had  they  tbat 
amoant,  or  any  amount,  of  corn  in  their 
warehouse,  that  could  be  appropriated  to 
appellee.  Ah  we  have  seen,  there  was,  at 
moat,  but  8,200  bushels  in  store,  and  that 
unquestionably  belonged,  if  appellants' 
statements  be  true,  to  persons  who  had 
stored  corn  In  their  warehouse  to  the 
amount  of  1,100  bushels.  To  have  added 
8hafroth*s  corn  would  have  created  a 
shortage  of  practically  2,000  bushels,  ac- 
cepting their  own  version  of  the  amount 
in  store.  On  the  other  hand,  if  the  evi- 
dence of  appellee's  witnesses  is  to  be  tak- 
en, there  was  only  about  1,600  bnshels  in 
store,  making  a  shortage  of  about  2,600 
bnshels.  or,  if  Sbafroth's  be  added,  of  3,- 
600  bushels.  The  com  was  the  property 
of  the  iwrsons  who  bad  stored  It ;  and  it 
was  not  in  the  power  of  appellants,  who 
were  mere  bailees  thereof,  to  transfer  it, 
or  anypart  of  it,  to  appellee.  Undoabted- 
ly,  as  explained  by  appellants  to  have 
been  their  custom,  they  relied  upon  buy- 
ing in  other  com  to  be  kept  in  store  for 
appellee;  but  before  they  did  so  the  Are 
came.  We  are  of  opinion  that  they  were 
clearly  liable  upon  the  count  for  money 
had  and  received,  and  that  the  Judgment 
of  the  appellate  court  In  favor  of  appellee 
Shafroth  must  be  affirmed. 

In  the  other  case,  of  the  same  appellants 
against  Dowse,  the  facts  peculiar  to  that 
case  are  that  on  September  7, 1889,  appel- 
lee delivei-ed  to  appellants  2,282  bushels  ot 
shelled  corn,  which  was  elevated  into 
their  warehouse.  On  the  day  of  its  deliv- 
ery appellants  advanced  to  appellee  ^W, 
and  a  few  days  later  accepted  an  order  for 
f50,  and  subsequently  gave  him  $20,  mak- 
ing $100  In  all.  No  warehouse  receipt  was 
given.  The  parties  disagree  in  respect  of 
what  was  said  at  the  time  of  the  delivery 
of  the  corn,  and  as  to  whether  the  money 
before  mentioned  was  a  payment  upon 
the  corn,  or  simply  an  advance  to  appel- 
lee. It  appears  that  appellee  was  de- 
sirous of  hanllrig  his  corn  to  the  elevator, 
but  was  unwilling  to  take  the  price  at 
which  It  was  then  selling.  Appellants 
had  room  in  their  warehouse,  and  con- 
sented to  his  putting  It  there;  saying  to 
hlra  that  he  could  keep  It  there  80  days 
without  charge.  It  seems  nothing  was 
said  about  selling  the  com  at  that  time. 
As  before  seen,  there  was  at  the  time  of 
the  Are  a  shortage  in  the  amount  of  com 
in  the  elevator  to  meet  the  liability  of  ap- 
pellant to  persons  who  had  stored  corn 
therein.  It  is  conceded  tbat,  acting  under 
the  custom  before  mentioned,  appellants 
had  shipped  out  the  corn,  selling  it  as 
their  own,  and  receiving  the  proceeds.  It 
Is  now  claimed  that  appellants  were 
merely  bailees  of  appellee's  corn,  and  tbat 
the  loss  must  be  borne  by  appellee.  No 
pretense  is  made  that  appellants  had  not 
shipped  out   corn   indiscriminately  from 


the  warehouse,  so  as  to  materially  reduce 
tbe  amount  of  corn  In  store  belonging  to 
appellee  and  other  parties.  It  is  undoubt- 
edly true,  if  the  question  arose  between 
appellee  and  other  depositors  of  grain  in- 
termingled in  the  warehouse,  that  each 
should  be  required,  as  between  them- 
selves, to  accept  his  pro  rata,  share.  But 
that  question  does  not  arise  In  this  case. 
By  theirvoluntary shipment  and  sale  from 
their  warehouse,  appellants  materially  re- 
duced th?  amount  In  store  belonging  to 
appellee,  which  they  could  not  rightfully 
have  done  if  the  corn  belonged  to  appellee, 
and  they  were  bailees  merely.  By  the  cus- 
tom proved,  they  had  the  right,  if  they 
saw  proper,  to  ase  tbe  corn  left  in  store 
as  their  own,  and  ship  it,  and  use  tbe  pro- 
ceeds thereof  as  their  own,  expecting  to 
settle  with  tbe  parties  who  stored  the 
corn  at  whatever  the  market  price  might 
be  when  settlement  was  demanded  by  the 
storer.  By  assuming  to  treat  the  corn  as 
their  own,  they  gave  a  construction  to  the 
transaction  wholly  Inconsistent  with  the 
theory  that  the  grain  remained  tlie  prop- 
erty of  appellee.  Although  nothing  was 
said  in  respect  of  selling  the  com  at  the 
time  it  was  put  into  the  warehouse,  no 
one  can,  we  tliink,  read  the  evidence,  and 
escape  the  conclusion  that  it  was  under- 
stood by  both  parties  to  be  a  sale  of  the 
com  by  appellee  to  appellants,  to  be  paid 
for  at  the  market  price  upon  some  day  in 
the  future,  when  appellee  should  demand 
payment.  One  ot  appellants  testifies, 
(quoting  from  the  abstract  furaished  by 
tbeircounsel:)  "It  was  our  custom  to  ship 
out  corn  indiscriminately,  according  to 
the  market,  if  we  deemed  best.  If  they 
[customers]  delivered  corn  there,  they  had 
a  right  to  call  for  the  money  at  any  time 
within  thirty  days  without  charge.  It 
was  the  universal  custom  to  sell  to  us. 
•  •  •  We  took  onr  chances  on  the  rise 
and  tall  ot  the  market."  The  other  says 
that  appellee  was  not  then  satisfied  with 
the  price,  hut  thought  it  would  go  higher, 
and  wanted  to  wait  until  the  middle  of 
the  month.  He  farther  say 9:  "I  under- 
stood tbat  he  had  a  right  to  take  the  price 
when  It  suited  him.  That  was  all  that  re- 
mained to  be  done.  It  was  for  him  to  set 
the  price  and  take  the  money. "  It,  how- 
ever, the  com  was  In  fact  stored  by  ap- 
pellee with  appellants,  It  is  apparent  that, 
acting  under  the  custom  proved, the  legal- 
ity of  which  need  not  here  be  discussed, 
appellants  shipped  out,  as  before  said,  at 
least  a  portion  of  the  com  so  stored.  If 
appellee  understood  appellants'  mode  of 
business,  and  Is  chargeable  with  notice  ot 
the  custom  under  which  they  claim  to  act, 
upon  their  appropriation  of  his  corn  by 
appellants  as  their  own  he  had  the  right 
ot  election  to  treat  it  as  a  sale,  and  de- 
mand the  money  therefor  of  appellants. 
It  is  conceded  that  he  could  have  done 
this  any  day  before  the  fire  and  the  de- 
.struction  of  the  corn  in  the  warehouse: 
but,  having  failed  to  make  his  election,  it  Is 
said  the  com  remained  his,  and  he  must 
bear  the  loss.  In  this  we  cannot  concur. 
Acting  under  the  cnstom,  appellants  might 
exercise  the  right  to  determine  that  they 
would  appropriate  the  corn  to  their  own 
use,  holding  themselveM  responsible  to  ap- 
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pellce  for  the  market  price  upon  the  day 
when  he  demanded  Bettlement.  This  the 
evidence  shows  they  did.  Appellee  was 
not  bound  to  receive  com  In  the  ear,  or 
other  corn  not  of  lilte  quality  and  grade 
with  that  delivered,  nor  a  less  quantity 
than  he  delivered,  and  might  treat  the 
conversion  of  a  part  as  an  election  on 
the  part  of  appellants  to  take  the  whole, 
under  thecuutom  proved;  and,  if  thecuB- 
tono  was  valid, — and  it  cannot  be  ques- 
tioned by  appellantB,— they  will  be  bonhd 
to  settle  with  appellee  for  the  com  stored, 
at  the  price  np'>n  the  day  when  settle- 
ment was  demanded.  We  are  of  opinion 
that  the  title  to  the  com  delivered  hy  ap- 
pellee passed  to  appellants,  and  that  they 
were  liable  to  account  to  appellee  there- 
for, and  that  recovery  may  be  had  as  for 
goods  sold  and  delivered.  McDonald  v. 
Brown,  16  111.  32;  De  fHerq  v.  Mungln,  46 
111.  112.  The  judgment  of  the  appellate 
court  is  affirmed. 

(138  III.  19)  

Nbbr  v.  Illinois  Cent.  R.  Co.i 
{Supreme  Court  of  illinots.    Hay  11, 1891.) 

APFKU.ATE  FbAOTICB — RaVBKSAI.. 

1.  Under  Kev.  St.  lU.  1S89,  a  110,  g  88, 
which  provides  that,  if  any  final  decision  of  the 
Illinois  appellate  court  Is  the  resalt  of  a  finding 
of  facts  different  from  that  of  the  trial  court,-  the 
appellate  court  shall  recite  in  its  final  decree  the 
facts  so  found,  a  decree  reversing  the  Judgment 
of  the  lower  court,  without  remanding  the  cause 
or  reciting  the  facts  found,  is  erroneous,  even 
though  an  alleged  "finding  of  facta, "  not  signed 
by  any  of  the  Judges,  has  been  filed  in  thu  cause. 

2.  An  appellate  court  should  not  reverse  a 
Judgment  without  remanding  the  cause,  unless  it 
appears  that  there  is  no  conflict  In  the  evidence 
upon  the  material  Issues,  and  that  there  Isnoevi- 
dence  tending  to  sustain  the  Judgment. 

Error  to  appellate  court,  third  district. 
Gere  <€  PbUbrick,  for  plaintiff  in  error, 
J.  S.  WoUb,  for  defendant  in  error. 

JlAORUDER,  J.  Thisisanactionbrought 
by  the  plaintiff  in  error,  as  administratrix 
of  the  estate  of  her  deceased  husband, 
James  A.  Neer,  in  the  circuit  court  of 
Champaign  county,  to  recover  damages 
against  the  defendant  in  error  fur  the 
death  of  her  said  huHband.  The  deceased 
was  a  locomotive  engineer  upon  one  of  the 
trains  of  the  defendant  in  error,  and  was 
killed  on  November  22, 1886.  in  a  collision 
between  the  train  on  which  he  was  so  act- 
ing us  engineer  and  another  train  at  Savoy, 
a  Htation  a  short  distance  south  of  Cham- 
paign. The  verdict  and  judgment  In  the 
circuit  court  were  in  favor  of  the  plaintiff. 
The  appellate  court  has  reversed  the 
judgment  of  the  circuit  court  without  re- 
manding the  cause.  31  111.  App.  126.  The 
eighty-eighth  section  of  the  practice  act 
provides  that,  "if  any  final  determina- 
tion of  any  cause,  as  specified  in  the 
preceding  sections,  shall  be  made  by  the 
appellate  court,  as  the  result  wholly  or 
in  part  of  the  finding  of  the  facts  con- 
cerning the  matter  in  controversy,  dif- 
ferent from  the  finding  of  the  court  from 
which  such  cause  was  brought  by  ap- 
peal or  writ  of  error,  it  shall  be  the  duty 
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of  such  appellate  court  to  recite  In  its  ' 
final  order,  judgment,  or  decree  the  facts 
as  found."  etc.  Rev.  St.  111.  1889,  c.  110,  § 
88.  Upon  looking  into  the  record  of  the 
appellate  court,  we  find  a  recital  that,  on 
June  27,  1889,  "  there  was  filed  in  the  office 
of  the  clerk  of  said  court  a  finding  of  facts 
by  said  court,  which  is  In  the  words  and 
figures  following,  to-wit,  'We  find  that,'" 
etc.  Then  afterwards  there  Is  a  recital 
that  on  June  27,  18S9.  "an  order  was  made 
by  said  court  in  words  and  figures  follow- 
ing, to-wit. "  Then  follows  the  final  order 
or  judgment  of  the  court,  which  does  not 
recite  any  facts  as  found  by  the  court.  It 
is  the  plain  language  of  the  statute  that 
the  facts  as  found  must  be  recited  in  the 
judgment.  We  have  held  that  the  facts 
thus  found  by  the  appellate  court  muHt  be 
set  out,  by  way  of  recital,  in  the  final  or- 
der or  judgment  of  the  court  in  the  same 
manner  in  which  they  are  usually  set  forth 
and  recited  In  decrees  In  chancery,  and 
that,  in  this  manner,  they  become  a  part 
and  parcel  of  the  judgment  and  decree  it- 
self; "and,  so  long  as  the  record  has  an 
exlHtence,  tliere  can  be  no  controversy  as 
to  the  facts  upon  which  the  deci-eeorjudg- 
ment  rests."  Tlbballs  v,  Ubby.97  111.552; 
Tenney  v.  Foote,  95  III.  99;  Fitzsimmons 
T.  Casseli,  98  111.  332.  In  the  present  case 
the  paper  filed  In  the  appellate  conrt,  and 
called  a  "fluding  of  facts,"  is  not  even 
signed  by  any  of  the  judges  of  that  court, 
nor  are  any  of  its  recitals  set  out  in  the 
final  order  or  judgment.  The  (acts  as 
found  by  that  court  "should  include  the 
facts  concerning  every  material  issue  sub- 
mitted to  the  trial  court."  Insurance  Co. 
V.  Scammon,  123  111.  601,  14  N.  E.  Rep.  666. 
Nor  should  the  judgment  of  the  trial 
court  be  reversed  without  remanding  the 
cause,  unless  the  appellate  court  would  be 
justified  in  finding  for  the  defendant  if  it 
were  sitting  in  the  place  of  the  trial  judge; 
that  is  to  say,  unless  it  appear  that  there 
is  no  conflict  in  the  evidence  upon  the  ma- 
terial issues,  and  unless  it  appear  that 
there  Is  no  evidence  tending  to  sustain 
the  issues  on  the  part  of  the  plaintiff. 
Insurance  Co.  v.  Scammon,  126  III.  3.55, 18 
N.  E.  Rep.  662.  Otherwise  the  plaintiff 
would  be  deprived  of  the  constitutional 
right  to  a  jury  trial,  by  the  substitntion 
of  the  judgment  of  the  appellate  court  for 
the  judgment  of  the  jury.  Where  there  is 
In  the  evidence  a  real  controversy  of  fuct, 
the  question  of  fact  must  be  left  to  the 
jury.  Where  the  evidence  given  at  the  tri- 
al, with  all  the  inferences  which  the  jury 
could  justifiably  draw  from  it,  was  so  in- 
sufficient to  support  their  verdict  that 
the  trial  court  would  have  l»een  warrant- 
ed In  directing  them  to  find  for  the  defend- 
ant, but  failed  so  to  do,  then,  and  then 
only, can  the  appellate  court  reverse  with- 
out remanding;  because,  in  such  case,  it 
merely  renders  the  judgment  that  should 
have  been  rendered  in  the  trial  court.  In- 
surance Co.  V.  Scammon,  supra.  Since  no 
facts  found  by  the  appellate  court  are  re- 
cited in  its  final  judgment  of  reversal,  as 
shown  by  the  present  record,  such  judg- 
ment is  erroneous,  and  should  be  reversed, 
and  the  cause  remanded  to  the  appellate 
court  to  reader  a  judgment  (feiioro;  and 
if  that  court  should  still  be  of  opinion 


Digitized  by 


Google 


706 


NOBTHEASTEEN  BEPOBTEE,  VOL.  27. 


(HU 


that,  on  the  record  before  It,  the  Judgment 
of  the  circuit  court  should  be  reversed, 
Judgment  of  leTersal  ghuuld  be  entered, 
and  the  facts  found  upon  which  the  Judg- 
ment of  the  appellate  court  is  predicated, 
us  respects  all  the  questions  contested  in 
the  circuit  court,  should  be  recited  and  set 
out  in  such  Judgment.  The  Judgment  Is 
reversed,  and  the  cause  remanded  to  the 
appellate  court  for  the  third  district  for 
further  proceedings  In  conformity  with 
this  opinion,  and  leave  is  given  to  with- 
draw the  record  of  the  circuit  court  filed 
in  this  court,  for  the  purpose  nt  refiling 
it  in  the  appellate  court.  Judgment  re- 
versed. 


038  111.  O) 


Habbis  t.  People.* 


(Supreme  Court  of  lainoi*.    Hay  11,  ISBl.) 

Crikinal  LlIW  —  Fraoticb  —  Warr  or  EauoK— 
Bentehcx. 

1.  The  defendant  in  a  criminal  casewms  pres- 
ent when  a  verdict  was  rendered  agrainst  him  and 
a  motion  for  a  new  trial  was  made,  bat  absented 
himself  daring  the  remainder  of  the  term.  Final 
Judgment  was  rendered  at  that  term  daring  his 
absence,  which  judgment  was  afterwards  re- 
versed, and  a  new  judgment  entered  on  the  ver- 
dict at  a  subsequent  term.  Meld  that,  as  no 
leave  to  file  a  bill  of  exceptions  had  been  given 
at  the  trial  term,  the  oonrt  could  not  at  the  8ut>- 
aequent  term  allow  a  bill  of  exceptions  as  to  mat- 
ten  occurring  at  the  trial  term. 

8.  tTpon  writot  error  to  thesecond  judgment, 
the  decision  of  the  supreme  court  npon  the  pre- 
vious writ  of  error  is  conclusive  as  to  all  matters 
that  should  have  been  considered  at  that  time. 

8.  Where  the  supreme  court,  after  reversing 
a  judgment  because  rendered  in  the  absence  of 
the  defendant,  directa  the  trial  court  to  "pro- 
nounce sentence  upon  the  defendant  in  accord- 
ance with  the  verdiotj "  the  trial  court  has  no 
power  to  allow  the  defendant  credit  for  the  time 
spent  by  him  In  the  penitentiary  l>efore  the  re- 
versal. 

Error  to  clreuit  court,  Macon  county. 
John  J.  Rea  and  Johns  A  Randolph,  for 

Slaindtt   in   error.    George  Hunt,   Atty. 
fen.,  for  the  People. 

ScHOLFiEii.n,  C.  J.  This  is  a  writ  of  er- 
ror to  the  circuit  court  of  Macon  county. 
The  attorney  general  pleads  tliat  as  to 
all  matters  recited  in  this  record  as  oc- 
'curring  prior  to  our  June  term,  1889,  this 
Identical  record  was  before  us  on  a  writ  of 
error  sued  out  by  this  plaintlH  in  error  to 
that  term;  that  this  plaintiff  in  error 
thereupon  assigned  errors  on  that  record. 
In  which  there  was  Joinder  in  error  on  be- 
half of  the  people;  that  this  court  ren- 
dered Judgment  in  that  suit  on  the  31st  of 
October,  1889,  reversing  the  Judgment  of 
the  circuit  court  of  Mncon  county,  and  re- 
manding the  cause  to  that  court,  with 
directions  to  it  to  pronounce  sentence  upon 
the  plaintiff  in  error  in  accordance  with 
the  verdict,  the  plaintiff  in  error  being  for 
that  purpose  personally  present  in  court 
to  receive  such  sentence;  and  that,  as  to 
all  matters  recited  la  this  record  as  occur- 
ring subsequent  to  our  June  term,  1889, 
they  are  strictly  in  conformity  with  that 
mandate  of  this  court,  and  so  that  the 
matters  as  to  which  errors  are  assigned 
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on  thia  record  are  res  adjudleata  in  this 
court.  The  plaintiff  in  error  replies  ( hat 
he  was  not  present  in  open  court  at  the 
September  term,  1888,  of  the  Macon  circuit 
court,  when  bo  was  sentenced  by  that 
court,  and  that  no  leave  was  then  given 
him  to  file  a  bill  of  exceptions,  and  no  bill 
of  exceptions  was  then  filed  in  said  cause, 
and  that  therefore  there  was  no  bill  of  ex- 
ceptions in  the  record  before  this  court, 
which  could  be  considered  by  the  court  at 
our  June  term,  1889;  but  that  at  the  Sep- 
tember term,  1889,  of  the  Macon  circuit 
court  he  was  personally  present  in  that 
court  when  sentence  was  pronounced  up- 
on him  pursuant  to  the  mandate  of  this 
court,  and  be  thereupon  presented  the  bill 
of  exceptions  copied  into  the  present  rec- 
ord, which  was  allowed  and  signed  by  the 
Judge.  The  attorney  general  demurred  to 
the  replication,  and  he  also  moved  to 
strike  from  the  record  that  part  of  the 
bill  of  exceptions  which  recites  the  evi- 
dence given  upon  the  trial  and  rulings  in 
the  case  prior  to  our  June  term,  188S. 
The  questions  thus  presented  will  be  con- 
sidered together. 

Taking,  as  we  are  required  to  by  the 
familiar  rule  of  pleading  applicable  in  such 
case,  the  averment  in  the  replication  must 
strongly  against  the  pleader,  it  appears 
here  that  plaintiff  in  error  was  present  in 
court  during  the  trial,  and  when  verdict 
was  rendered,  and  when  motion  for  a 
new  trial  was  made,  and  that  he  then,  be- 
fore his  motion  for  a  new  trial  was  ovei^ 
ruled  and  sentence  was  pronounced 
against  him,  willfully  absented  himself 
from  the  court,  and  thereafter  remained 
absent  therefrom  during  the  remainder  of 
the  term.  The  Judgment  rendered  at 
that  terra,  though  erroneous  in  respect  to 
rendering  Judgment  on  the  verdict  of  the 
Jury  in  the  absence  of  the  plaintiff  in  er- 
ror, was  not  void;  and  it  was  a  final 
judgment,  leaving  nothing  undisposed  of 
which  can  be  said  to  have  been  continued 
by  operation  of  law  until  the  next  term. 
Inasmuch,  therefore,  as  no  leave  was  giv- 
en at  that  term  to  present  a  bill  of  excep- 
tions in  the  case  at  a  subsequent  term,  the 
court  was  without  such  Jurisdiction  of  the 
case  as  could  enable  it  to  sign  a  bill  of  ex- 
ceptions at  a  subsequent  term  of  the 
court,  and  therefore  the  bill  of  exceptions 
signed  at  the  September  term,  1£^,  of 
that  court,  as  to  matters  occurring  prior 
to  that  term,  cannot  be  considered  as  any 
part  of  this  record.  Dougherty  v.  People, 
118  III.  160,  8  N.  E.  Rep.  673;  Railway  Co. 
y.  People,  106  III.  652.  Plaintiff  in  error 
had  every  opportunity  that  the  law  al- 
lows to  a  party  to  prepare  and  present  a 
bill  or  exceptions  at  the  September  term, 
1888,  and  that  he  did  not  avail  of  It  is 
solely  because  of  his  own  willful  neglect. 
The  only  record  that  can  be  now  before 
us  properly,  and  the  record  before  us  at 
our  June  term,  1889,  are  in  legal  effect  iden- 
tical as  to  all  matters  occurring  in  con- 
nection with  the  case  prior  to  that  term. 
We  have  repeatedly  held  that  we  will  not 
hear  a  case  piecemeal,  and  that  a  party 
will  not  be  allowed  to  have  one  part  of 
the  record  of  a  trial  and  Judgment  heard 
as  one  case  in  this  court  at  one  time  and 
another  part  of  it  heard  as  another  case 
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at  a  ditrereut  time  in  this  coort.  Oar 
judgment  upon  tbe  record  before  us  at 
oar  June  term,  1889,  whether  right  or 
wrong,  la  therefore  conclusive  as  to  every 
question  that  was  or  ought  to  have  been 
considered  upon  that  record;  and  under 
that  Indgment  the  circuit  court  of  Macon 
county  had  no  discretion  to  render  any 
other  judgment  than  that  it  did  render. 
Wasltbam  &  M.  Manuf'g  Co.  t.  Chicago 
G.  W.  F.  Co.,  119  III.  84,  6  N.  E.  Rep.  1»1 : 
St.  Patricii's  Catholic  Chuch  ▼.  Daly,  116 
III.  76,  4  N.  E.  Rep.  241 ;  Ogdeu  v.  Larraliee. 
70  111.  510;  Reed  v.  West,  Id.  479;  Kings- 
bury ▼.  Bucltner,  Id.  514;  Newberry  t. 
Blatcbford,  IOC  111.  690;  Hook  v.  Bicbesoa. 
115  III.  431,  5  N.  £.  Rep.  98.  The  demurrer 
is  eostained  to  the  replication,  and  the 
motion  to  strike  out  the  bill  of  exceptions 
is  Hustained.  This  leaves  nothing  before 
OS  as  to  which  error  is  assigned.  The 
contention  that  the  court  erred  in  not 
crediting  plaintiff  In  error  with  the  time 
he  had  served  in  the  penitentiary  before 
the  reversal  of  the  judgment  rendered  at 
the  September  term,  1888,  has  nothing  in 
the  record  to  sustain  it.  Our  mandate  to 
the  circuit  court  was  to  "  pronounce  sen- 
tence upon  the  defendant  in  accordance 
with  the  verdict,  the  defendant  being  for 
that  purpose  present  in  court  to  receive 
such  sentence. "  Harris  v.  People,  130  111. 
465,  22  N.  E.  Bcp.  826.  This  admitted  of 
no  deduction  for  previous  confinement  in 
the  penitentiary,  even  if  the  record  con- 
tained evidence  In  that  respect;  but  it 
does  not.    The  judgment  is  afllrmed. 


038  IlL  ES) 


Snbi.1.  v.  Db  L.and.1 


(Supreme  Covirt  of  IlUnols.    May  11, 1891.) 

EQDITT  FsiLCTICB  —  AOCOXJNTINff  —  EXCEPTIONS — 

Rbtibw  on  Affeai. — ^Majteb'b  Refobt. 

1.  Where,  in  a  suit  for  an  accounting  be- 
tween partners,  the  decree  allows  the  complain- 
ant compensation  for  his  services,  the  objection 
that  the  bill  does  not  allefie  an  agreement  to  pay 
oompensation  comes  too  late  when  made  for  the 
first  time  on  appeal,  after  the  existence  of  snch 
agreement  has  been  denied  by  the  answer,  and  a 
great  deal  of  testimony  Itas  been  talcen  In  regard 
to  it  without  objection. 

2.  It  is  proper  for  a  master,  who  has  been 
appointed  to  state  an  acconnL  to  state  in  the 
body  of  his  report  the  result  of  the  accounting, 
with  the  items  rejected,  and  to  refer  to  schedules 
filed  with  the  report  for  the  particular  items  en- 
tering into  the  account. 

S.  The  fact  that  such  schedules  do  not  appear 
in  the  record  on  appeal  is  no  ground  for  revers- 
ing the  decree,  where  it  is  clear  that  the  sched- 
ules were  before  the  trial  court. 

4.  An  exception  to  the  aggregate  amount  of 
items  in  the  account  as  stated  by  the  master, 
and  to  "any  part  thereof, "  without  designating 
any  particular  item  or  ai^  ruling  of  the  master, 
is  too  general  to  be  availing. 

Error  to  appellate  court,  third  district. 
Tbos.  F.  Tipton,  for  plaintiff  in  error. 
Moore  &  Warner,  for  defendant  In  error. 

Sbopb,  J.  This  is  a  bill  filed  by  the  ap- 
pellee, in  the  De  Witt  circuit  court,  for  a 
settlement  of  alleged  partnership  affairs, 
and  for  a  division  of  assets  of  the  firm.  It 
is  alleged  that  about  January  1, 1875,  the 
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parties  entered  into  a  copartnership  for  an 
indefinite  time  for  the  purpose  of  buying, 
selling,  Improving,  farming,  and  leasing 
land,  and  doing  a  general  trading  busi- 
ness, by  which  they  were  to  contribute 
equally  in  time,  labor,  and  money,  and 
share  equally  In  profits  and  losses ;  that 
in  pursuance  thereof  they  purchased  cer- 
tain- lands  described,  in  Shelby  and  De 
Witt  counties,  123  mules,  and  other  per- 
sonal property,  consisting  of  farming  im- 
plements, etc. ;  that  they  hare  expended 
and  received  large  sums  of  money  in  and 
from  the  business;  that  complainant  has 
paid  more,  and  received  less,  than  his 
share;  and  defendant  has  paid  less,  and 
received  more,  thau  his;  and  that  they 
cannot  settle  the  affairs  of  the  copartner- 
ship between  themselves.  It  prays  for  a 
dissolution,  for  a  partition  and  division  of 
the  property  on  hand,  and  for  an  account- 
ing under  the  direction  of  the'  court,  ana 
for  general  relief,  etc.  The  answer  of  ap- 
pellant admitted  the  purchase,  jointly,  of 
the  property  mentioned,  and  for  the  pur- 
poses stated  in  the  bill,  bu  t  denied  that 
there  was  ever  a  partnership  in  respect  to 
it,  or  that  he  was  indebted  to  the  com- 
plainant on  account  of  it,  or  of  any  busi- 
ness growing  out  of  it,  or  had  refused  to 
account  and  settle  with  him  of  and  con- 
cerning the  same,  and  expressed  his  con- 
sent to  a  partition  and  division  of  the 
property,  and  to  an  accounting,  as  prayed 
by  the  bill.  He  also  filed  a  cross-bill,  al- 
leging a  balance  due  him,  and  the  neglect 
and  refusal  of  the  complainantin  the  orig- 
inal bill  to  account,  and  asking  affirma- 
tive relief.  Under  orders  entered  by  con- 
sent of  the  parties,  the  real  estate  and  per- 
sonal property  on  hand  were  partitioned 
and  divided,  and  the  incumbrances  on  the 
land  apportioned  between  them,  to  their 
satisfaction ;  and  a  special  master,  agreed 
on,  was  appointed  to  take  the  proofs  and 
state  an  account.  It  appears  from  the 
i-ecord,  and  the  court  found,  that  the  par- 
ties had  a  settlement  in  the  year  1877,  but 
not  afterwards.  Many  items  claimed  on 
each  side  were  contested,  but  the  principal 
conflict  was  in  reference  to  the  relation  of 
the  parties.  Appellee  had  been  In  the  con- 
trol and  use  of  the  land  jointly  owned  by 
them;  and  what  was  the  character  and 
extent  of  his  liability  for  the  use  of  appel- 
lant's half;  whether  he  was  to  be  charged 
as  tenant  in  common,  as  trustee,  or  co- 
partner; and  whether  he  was  entitled  to 
compensation  for  services  in  conducting 
the  business,  and  for  money  expended  in 
improvements,  etc.,— 'Were  the  principal 
matters  of  contention.  Appellant  insisted 
that  he  and  appellee  were  not  partners, 
and  that  appellee  was  liable  to  him  for 
the  reasonable  rental  value  of  bis  halt  of 
the  land,  without  regard  to  the  amount 
received,  and  had  no  right  to  payment  for 
services  or  improvements;  and  if  it  should 
be  found  that  he  was  a  partner,  appellee 
w<>uld  be  entitled  to  no  compensation 
-without  an  express  contracttn  that  effect, 
and  that  there  was  no  such  agreement. 
Appellee  contended  that  they  were  part- 
ners; that  there  was  an  express  agree- 
ment for  compensation;  and  that,  being 
a  partner,  he  was  liable  only  for  the  exer- 
cise of  good  faith  and  reasonable  diligence 
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in  the  manasement  of  the  aBalra  ottbe  co- 
partnership, and  for  net  profits  realized. 
The  cause  was  referred  to  a  special  master 
selected  by  the  parties,  who,  after  taking 
the  proutu,  declined  to  pass  upon  the  ques- 
tlun  of  partnership,  for  the  reason  that  he 
was  not  a  lawyer,  and  filed  his  report, 
stating  the  account  and  the  alternative; 
showing.  If  they  were  held  partners, a  bal- 
ance  due  from  appellee  to  appellant  of 
$56.03,  and  disallowing  the  claim  of  appel- 
lee for  compensation ;  and  if  they  were  not 
partners,  a  balance  owing  to  appellant 
from  appellee  of  $4, 179.07.  Exceptions  were 
filed  by  both  parties,  none  of  which  were 
allowed  by  the  master.  Upon  hearing, 
the  court  found  that  In  resi>ect  of  the  mat- 
ters and  affairs  in  controversy  the  parties 
were  partners ;  sustained  an  exception  to 
so  much  of  the  report  as  disallowed  appel- 
lee compensation,  and  found  him  entitled 
theretb;  and  added  to  the  account  of  ap- 
pellant .the  sum  of  f630,  as  being  part  of 
such  compensation  equitably  due  from 
and  to  be  paid  by  him ;  and  restated  the  ' 
balance  b.v  finding  due  from  appellant  to 
Appellee  f573.i*7  being  the  amount  allowed 
as  compensation  to  be  paid  by  appellant, 
less  the  fr>6.03  found  by  the  master  to  be 
due  to  appellant-  on  his  accounting  be- 
tween the  parties  as  partners.  The  court 
overruled  all  of  the  exceptions,  and  ren- 
dered a  decree  accordingly.  This  decree 
was  affirmed  by  the  appellate  court.  32 
III.  App.  68. 

No  good  purpose  can  be  served  by  a  dis- 
cussion of  the  evidence  at  length,  and  it 
will  suffice  that  we  have  carefully  consid- 
ered it,  and  are  of  opinion  that  the  pre- 
ponderance supports  the  decree  both  as  to 
the  fact  of  partnership,  and  that  an  ex- 
press agreement  was  made  for  compensa- 
tion to  appellee  for  bis  management  and 
control  of  the  partnership  affairs.  We 
cannot  say,  therefore,  that  the  court  erred 
in  its  findings  in  these  respects,  or  in  fix- 
ing the  amount  of  the  compensation  to  be 
charged  to  appellant's  account.  The  find- 
ing was  as  between  the  partners,  and  it 
was  entirely  proper  for  the  court  to  ren- 
der its  decree  aguiust  appellant  for  his 
half  of  the  service,  instead  of  charging  the 
grdss  amount  of  compensation  to  the 
firm,  and  then  decreeing  that  appellant 
pay  one-half  of  it. 

It  is  objected,  however,  that  "there  is 
no  allegation  in  the  bill  setting  up  an 
agreement  to  pay  compensation  for  such 
service,"  and  therefore  that  portion  of  the 
decree  was  erroneous.  It  is  obvious  no 
such  point  was  made  in  the  circuit  court. 
Indeed,  counsel  for  appellant,  in  bis  brief 
filed  in  this  and  the  appellate  court,  states 
that  "  the  substantial  disputed  questions 
of  fact  are,  among  others:  (1)  As  to 
whether  appellant  and  appellee  agreed  to 
form  a  copartnership,  and  buy  and  sell 
these  lands  and  mules.  (2)  Did  appellant 
agree  to  pay  to  appellee  compensation  for 
his  services,  as  alleged  in  the  bill-."  The 
liahiiity  of  appellant  to  appellee  is  charged, 
in  the  bill  in  general  terms,  and  the  prayer 
is  for  an  accounting  between  them,  and 
for  general  relief.  It  is  denied  both  in  the 
answer  and  cross-bills  filed  in  the  case 
that  any  agreement  was  made  between 
the  parties  for  the  payment  of  such  com- 


pensation. The  great  mass  of  the  evi- 
dence relatiM  to  this  question,  and  it  is 
apparent  that  it  was  hotly  contested.  No 
objection  was  made  before  the  master,  or 
to  the  court,  or  attention  called  to  tbe 
want  of  such  specific  allegation  in  the  bill. 
The  allegations  and  proofs  are  not  incon- 
sistent. If  the  bill  was  not  sufficiently 
specific  in  its  allegations  to  admit  tbe  evi- 
dence, it  was  at  any  timesubject  to  amend- 
ment; and  it  was  the  duty  of  appellant, 
it  he  desired  to  insist  thereon,  by  objec- 
tion to.  the  testimony,  or  in  sumo  other 
way,  to  call  the  attention  of  the  court 
thereto. 

It  is  next  orged  that  the  decree  shoald 
be  reversed  because  tbe  master  failed  to 
return  an  itemized  account  of  the  claims 
of  the  parties ;  that  is,  it  is  said  that  with 
very  few  exceptions,  specifically  named  in 
tbe  report, it  passes  upon  the  accounts  ea 
masse,  finding  the  balances  merely.  Tbe  re- 
port as  contained  in  the  record  is  subject 
to  criticism,  and  is  in  violation  of  the  mle 
laid  down  In  McCiay  v.  Norrls.  4  Oilman, 
370,  and  Gage  v.  Arndt,  121  111.  49«,  13  N. 
K.  Bep.  138,  in  that  it  fails  to  state  the 
items  allowed  and  disallowed  by  the  mas* 
ter.  No  exception  was  filed  to  the  report 
questioning  its  snfSciency  in  the  respect 
roentioned.  If  the  report  is  so  made  up 
that  the  parties  may  not  know  what 
items  enter  into  the  statement  of  ac- 
count, and  what  disposition  is  made  of 
them  liy  the  master,  so  that  exceptions 
to  this  ruling  may  be  filed,  tbe  court 
should,  upon  proper  exception  to  the  re- 
port, recommit  it  to  tbe  master  with  in- 
structions to  conform  to  the  proper  prac- 
tice. No  such  order  was  here  necessary,  if 
it  bad  been  asked  for.  It  appears  that 
the  master  adopted  the  practice  of  stat- 
ing the  result  of  the  accounting,  with 
items  rejected,  in  the  body  of  his  report, 
and  referring  to  schedules  filed  therewith 
for  particular  items  entering  in  to  the  ac- 
count. This  practice  is  sanctioned  in 
Daniels,  Ch.  1302,  and  approved  by  this 
court  in  Craig  v.  McKinuey.  72  111.  814. 
Tbe  mode  adopted  is  not,  however,  ma- 
terial, so  that  the  Items  of  account  are 
in  some  convenient  way  designated,  and 
the  master's  ruling  thereon  made  suffi- 
ciently to  appear.  By  order  of  the  court, 
the  parties  made  out  and  filed  with  the 
master  itemized  statements  of  their  re- 
spective accounts,  showing  debits  and 
credits.  Appellee  presented  three  separate 
statements, — one,  the  De  Witt  county 
lands  (Mitchell  tract)  account:  one,  tbe 
Shelby  county  land  account;  and  one,  the 
account  of  the  purchase  of  the  mules,  etc., 
by  the  firm, — and  which  are  designated  in 
the  master's  report  as  Exhibits  "A,"  "B," 
and  "C"  thereto.  Appellant  presented  bis 
account,  which  Is  designated  as  his  "Ex- 
hibit A."  These  exhibits  do  not  appear 
in  this  record,  but  are  referred  to  in  the 
body  of  the  master's  report,  by  their  re- 
spective designation,  as  indicating  what 
was  allowed  or  disallowed  by  him,  and 
items  are  mentioned  in  the  report  as  hav- 
ing t>een  deducted  or  disallowed.  It  is 
clear  these  exhibits  accompanying  tbe  re- 
port were  before  the  circuit  court.  If  this 
could  otherwise  be  doubted,  it  conclusive- 
ly appears  by  the  exceptions  filed  by  ap- 
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pellant,  aa  follows:  "(1)  Tbat  tbe  spe- 
cial master  flnda.  In  case  the  contention  of 
the  complainant  that  he  and  the  re- 
spondent were  copartners  in  the  Mitchell 
farm,  the  Shelby  county  lands,  and  tbe 
ninle  account,  and  tbat  the  same  was 
managed  and  operated  by  tbe  complain- 
ant for  the  firm,  that  the  said  complain- 
ant phould  bp  allowed  the  full  amount  of 
bis  account  as  shown  by  Exhibit  C,  with 
tbe  exceptions  made  in  said  report,  when 
there  is  not  sufficient  evidence  of  the  cor- 
rectness of  tbe  items  of  tbe  account.  (2) 
That  tbe  special  master  erred  in  allowing 
tbe  account  of  98,795.47,  Exhibit  B,  (Mitch- 
ell account,)  or  any  part  thereof.  (3)  The 
respondent  excepts  to  the  allowance  of 
$10,730.15,  or  any  part  thereof.  Exhibit 
A,  (Shelby  conn ty  land.)"  It  is  manifest 
that  the  court  and  counsel  were  specifically 
advised  of  the  items  allowed  and  disal- 
lowed. It  is,  however,  said  that  without 
such  itemized  accounting  counsel  cannot 
properly' present  appellant's  case  in  this 
court.  It  such  is  the  case,  appellant  alone 
is  at  fault.  It  the  exhibits  were  inadvert- 
ently omitted  from  the  record,  tbe  tran- 
script could  have  been  amended.  If  they 
were  detached  from  the  report  and  lost, 
npon  application  to  the  circuit  court  they 
could  have  been  supplied.  It  affirmative- 
ly appears  tbat  the  report,  when  passed 
upon  by  the  clrcalt  court,  was  complete, 
and  conformed  to  the  requirements  of 
chancery  practice.  Moreover,  no  specific 
exceptions  were  filed  to  any  of  the  Items 
entering  into  the  accounting  by  the  mas- 
ter. As  seen  by  reference  to  the  excep- 
tions, they  were  to  the  aggregate  amount 
of  the  items  contained  in  the  exhibits,  re- 
spectively, and  to  "any  part  thereof." 
These  aggregrite  amounts  are  set  out  in 
the  report,  with  even  more  particularity 
than  in  the  exceptions.  Tbe  exceptions 
fail  to  point  ont  or  desisnate  any  item 
which  tbe  appellant  desires  to  except  to, 
or  any  ruling  of  the  master  deemed  to  be 
erroneous.  The  effect  was  to  bring  the 
whole  case  before  the  court,  and  compel  a 
hearing  as  to  each  item  of  the  account. 
By  this  practice  the  purpose  and  object  of 
the  reffrence  to  the  master  to  state  the 
account  would  be  defeated.  We  would, 
under  such  exceptions,  be  required  to  ex- 
amine into  and  restate  the  account  pre- 
cisely as  if  no  accounting  bad  been  bad 
before  the  master.  Thero  being  no  excep- 
tion to  any  item,  or  to  any  specific  ruling 
of  tbe  master,  objection  thereto  must  be 
deemed  to  have  been  waived.  The  court 
was  justified  in  overruling  the  general  ex- 
ception filed.  The  judgment  of  the  ap- 
pellate court,  affirming  the  decree  of  tbe 
cIrcDit  court,  will  be  affirmed. 


(m  111.  SM) 


Warbick  V  .Smith.1 


(Supreme  Court  of  TUiruAs.    May  11,  1881.) 

BSFOBVATION  OF  DEBO— HtTTCAI.  MISTAKE— AOBNT 

— Estoppel. 

1.  Where  the  reservation  of  growing  crops, 

which  has  l>een  agreed  to  by  both  vendor  and 

vendee,  is  omitted   from  the  deed  by  mistake  of 

the  scrivener,  who  Is  acting  as  agent  tor  )>oth 

■Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


parties,  the  deed  may  be  reformed,  since  the 
mistaKe  of  the  agent  Is  the  mistake  of  both  his 
principals. 

a.  A  vendee  who  has  paid  money  to  the  agent 
of  bis  vendor,  for  the  purpose  of  inducing  the 
agent  to  assist  him  in  the  transaction,  is  estopped 
to  deny  that  the  agent  is  his  agent  in  tiie  trans- 
action. 

Error  to  appellate  court,  third  district. 

J.  A.  Bvckingham  and  Johns  <k  RaO' 
dolph,  for  plain  tlB  in  error.  Mills  Bros., 
for  defendant  in  error. 

Magbuoer,  J.  This  is  a  bill  filed  in  the 
circuit  court  of  Macon  county  by  appellee 
against  appellant  to  reform  adeedr,and  to 
enjoin  tbe  prosecution  of  a  replevin  suit. 
Tbe  decree  of  tbe  circuit  court  and  the 
judgment  of  tbe  appellate  court  were  in 
lavor  of  tbe  present  appellee. 

In  September.  1888,  tbe  complainant  be- 
low. Sexton  E.  Smith,  sold  to  the  defend- 
ant below,  Silas  K.  Warricic,  290  acres  of 
laud  for  f  li,2U0.  At  the  time  of  the  sale 
Warrick  was  occupying  160  acres  of  the 
laud  as  tenant  of  Smith.  Jordan  L.  Smith 
was  tenant  of  tbe  other  130  acres,  thetermt 
of  the  lease  being  tbat  he  should  delivet 
to  his  landlord.  Sexton  E.  Smltb,  two- 
filtbs  of  all  tbe  grain  raised  during  the 
year  1888.  In  making  the  sale,  S.  E.  Smith 
and  Warrick  did  not  meet  each  other,  and 
some  ill  feeling  seemed  to  exist  between 
them.  S.  E.  Smith  had  placed  the  land 
for  sale  in  tbe  bands  of  Hiram  Johnson,  a 
member  of  the  real-estate  firm  of  Johnson 
&  Dwight,  of  Decatur.  Johnson  had  been 
a  farmer  for  many  years  in  Shelby  county, 
and  had  been  a  neighbor  and  friend  of  S. 
£.  Smith,  and  bad  gone  to  Decatur,  and 
become  engaged  in  the  real-estate  busi- 
ness, a  little  less  than  two  years  before 
September,  1888.  As  Smith's  agent,  he 
conducted  the  negotiations  for  the  sale  of 
the  land  to  Warrick.  These  negotiations 
lasted  from  abont  tbe  6th  to  the  17th  day 
of  September,  1888.  On  the  latter  day  the 
deed  conveying  the  land  to  Warrick,  which 
had  been  previously  drawn  by  Johnson, 
was  executed  by  Smith  and  wife,  and  was 
afterwards  recorded  by  Johnson  on  Sep- 
tember 20, 1888.  The  deed  bears  date  Sep- 
tember 17th,  and  is  the  usual  statutory 
form  of  a  warranty  deed.  It  contains  no 
provision  as  to  the  crops  then  growing  or 
grown  npon  the  land  conveyed.  On  De- 
cember 8, 1888,  Warrick  commenced  a  re- 
plevin suit  in  said  circuit  court  against 
Sexton  E.  Smith,  and  the  tenant  Jordan 
L.  Smith,  for  the  possession  of  the  rent 
corn  and  bay  due  the  landlord  from  the 
crop  of  Jordan  L.  Smith.  This  replevin 
suit  is  the  one  above  referred  to.  The  bill 
alleges  tbat  the  crops  then  growing  or 
grown  upon  the  land  were  reserved  from 
the  sale  by  tbe  express  agreement  of  tbe 
parties,  but  tbat  a  mistake  was  made  in 
not'  Inserting  a  reservation  of  such  crops 
in  the  deed.  Tbe  object  of  the  bill  Is  to  so 
reform  the  deed  as  to  reserve  tbe  crops. 
In  such  cases  as  this,  where  the  proof  of  a 
mutual  mistake  is  clear  and  satisfactory, 
equity  will  reform  the  contract,  so  as  to 
make  It  conform  to  tbe  intention  of  the 
parties.  1  Story,  Eq.  Jur.  §  152.  We  have 
examined  tbe  evidence  with  some  care. 
Tbe  parties  agreed,  in  advance  of  the  exe- 
cution of  the  deed,  that  tbe  vendor  should 


Digitized  by 


Google 


710 


KOBTHEASTEEK  BEPOBTEB.  YOL.  27. 


(Ohio 


ha^e  the  portion  of  the  cropa  doe  to  blm 
tor  Ub  rent.  Johnson  gave  Warrick  to  nn- 
deratand  that  the  crops  were  to  be  re- 
served. Warrick  admitted  this  to  a  num- 
ber of  witnesses.  The  agreement  tor  tbe 
reserratlon  of  the  crops  by  the  vendor  ia 
established  by  the  testimony  of  appellee, 
of  Jobnson,  of  Jordan  L.  Smith,  and  of 
at  least  two  other  witnesses,  while  over 
against  It  stands  the  testimony  of  War- 
rick alone,  who  never  thought  of  claiming 
the  crops  until  he  sul>sequently  discovered 
that  Jobnsoo  bad  accidentally  omitted 
from  tbe  deed  a  clause  reserving  them  to 
the  grantor.  That  tbli  omission  was  a 
mere  oversight  la  aatiefactorily  ahown  by 
tbe  evidence  cf  both  S.  £. Smith  and  John- 
Bon. 

Counsel  for  appellant  claim  that  tbe 
miatake  was  nut  mutual,  and  refer  to  the 
eaae  of  Sutherland  v.  Sutherland,  69  111. 
481,  where  we  said  that  rectification  can 
only  be  had  where  both  parties  hare  exe- 
cuted the  instrument  under  a  common 
mistake,  and  hare  done  what  neither  of 
tbem  intended.  As  haa  been  already  atat- 
ed,  we  are  aatisfled  that  Warrick  took  the 
land  with  tbe  diatlnct  underatanding  and 
agreement  that  Smith  waa  to  have  tbe 
portion  of  tbe  crops  coming  to  him  as 
landlord.  If,  therefore,  tbe  effect  of  the 
deed  as  drawn  waa  to  give  aucta  crops  to 
Warrick,  the  deed  did  for  the  parties  what 
neither  of  them  intended.  But,  in  addi- 
tion to  this,  Johnson,  who  made  the  mia- 
take of  failing  to  BO  draw  the  deed  as  to 
reserve  the  crops,  must  be  regarded  as  the 
agent  of  both  Warrick  and  Smith,  ao  far 
aa  the  drawing  of  'the  deed  is  concerned. 
The  proof  ahnwa  that  S.  E.  Smith  agreed 
to  pay  Johnaon  or  bia  Arm  a  certain  com- 
miaslon  for  aelling  his  land.  Before  Smith 
Anally  concluded  to  accept  Warrick's  offer 
of  purchase,  Warrick  agreed  to  pay  John- 
aon &  Dwigbt  f  100  for  services  to  be  ren- 
dered him  in  getting  the  land  from  Smith. 
Warrick  says:  "This  f  100  was  tor  Smith's 
agent,  Johnson,  to  stand  by  me."  Again 
he  says:  "Igavetbem  $100  to  help  me  get 
my  deed."  Johnson  says:  "I  prepared 
the  deed  •  •  •  after  Warrick  employed 
me  to  close  the  matter  up  tor  him.  I  pre- 
pared it  as  the  agent  ot  both  parties.  I 
understood  the  crops  were  to  be  reserved. 
The  omission  in  tbe  deed  was  merely  an 
oversight.  As  I  understood  it,  I  waa  act- 
ing for  both  Smith  and  Warrick."  It  waa 
Improper  for  Johnson  to  accept  money 
from  Warrick  while  he  was  acting  as 
Smith's  agent.  Tbe  same  man  cannot  act 
at  the  same  time  as  agent  for  both  seller 
and  buyer.  His  duty  to  tbe  one  ia  incon- 
alstent  with  bis  duty  to  tbe  other.  It  was 
alao  Improper  for  Warrick  to  pay  money 
to  Johnson,  when  be  knew  that  the  latter 
waa  in  the  aervice  of  Smith.  This  act  has 
the  appearance  ol  an  attempt  to  bribe  tbe 
agent  to  be  untrue  to  tbe  trust  reposed  in 
him  by  his  principal.  But  the  appellant. 
In  view  of  such  conduct  on  bis  part,  and 
In  the  light  of  his  own  evidence  and  that 
of  Johnson,  is  estopped  from  denying  that 
JoboRon  was  his  agent,  as  well  as  Stnlth's, 
in  tbe  matter  of  drawing  the  deed.  This 
being  so,  Johnson's  mistake  is  his  mistake 
aa  well  as  the  mistake  of  Smith,  and  hence 
the  omission   of  the  reservation    clauae 


maat  be  regarded  aa  the  mutnal  miataka 
of  both  partlea.  Tbe  Judgment  of  the  ap- 
pellate court  ia  afSrmed. 


(IS  Ohio  St.  «n) 
MOROAN  ▼.  Statk. 

(Suprenw  Cowt  (ff'OMo.    Hay  88,  UBl.) 

Crivinai.  Lait— MonoH  ros  New  Tbiai/— Gboss- 
Examination— Flea  of  Not  Onii.TT— Riasox- 
ABLE  Doubt— Chabob  on  Evidbhob. 

1.  A  statement  in  a  motion,  for  a  new  trial  Id 
a  criminal  case  that  "the  coort  erred  in  Tefnsing 
to  admit  testimony  to  go  to  the  jury  wiiich  was 
offered  by  the  defendant, "  is  a  sufflolent  state- 
ment to  bring  to  the  notioe  of  a  reviewing  court 
the  question  whether  or  not  error  intervened  in 
refusing  to  permit  the  defendant  to  cross-examine 
the  state's  witnesses. 

S.  Where  one  of  several  defendants  Jointly  in- 
dicted for  a  felony  is  tried  separately,  and  the 
prosecuting  witness  testifies  in  chin  that  the 
offense  was  committed  by  several  persons  acting 
together,  and  testlfloi  to  tlie  idenuty  of  the  de- 
fendant upon  trial,  it  is  proper,  in  cross  «zaml- 
nation,  for  the  defense  to  inqaire  as  to  the  identi- 
ty of  the  other  participants,  and  It  is  error  for  the 
court  to  refuse  to  permit  snoh  oross-exaifaination. 

8.  The  plea  of  not  guilty  in  a  criminal  case 
puts  in  issue  all  facts  material  to  be  proven  by 
tlie  state,  as  well  those  relating  wholly  to  the 
cormu  delicti  as  those  relating  to  the  connection 
of  the  accused  with  the  offense.  The  issue  thus 
made  is  to  be  tried  by  the  jury,  and  not  by  the 
oourt,  and  where  the  defendant  has  not,  by  bia 
testimony  or  otherwise,  admitted  the  claim  «x  the 
state  as  to  the  body  of  the  crime,  it  is  error  for 
the  court  to  recite  to  the  jury  the  substance  of 
the  state's  evidence  giving  the  details  of  the  cir- 
cumstances surrounding  the  commission  of  the 
alleged  offense,  and  instruct  them  that  those 
facts  are  shown  by  the  uncontradicted  evidence 
in  the  case. 

4.  An  instruction  to  a  }niy  that  a  reasonable 
doubt  "is  a  doubt  that  yon,  as  Jorors,  oan  give  a 
reason  for"  is  inaccurate  and  mialeading,  and  the 
fault  is  not  cured  by  prefacing  the  statement  with 
the  instruction  that  "by  a  reasonable  donbt  is 
meant  not  a  oapttoua  or  whimsical  doubt."  Hix- 
snAU.,  J.,  dissenting. 

fi.  In  the  trial  of  a  jury  case  the  judge  is  not 
required  to  sum  up  the  evidence.  It  is  not  im- 
proper to  do  so,  providing  it  is  fairly  done,  and 
all  the  material  evidence  on  )x>th  sides  uirly 
presented.  But  it  is  Improper  and  erroneous  for 
the  judge  to  single  out  isolated  parts  of  the  testi- 
mony, and  instruct  as  to  tbe  law  arising  on  the 
facts  which  such  testimony  tends  to  prove,  or  to 
give  undue  prominence  to  some  portions  of  the 
testimony,  and  entirely  pass  over  other  portions 
equally  important,  or  give  the  same  bnt  slight 
attention. 
(SyUcLtnu  by  the  Court") 

Error  to  circuit  court,  Hancock  county. 

At  the  January  term,  1890.  of  the  court 
ot  common  pleas  of  Hancock  county,  the 
plaintiff  in  error  was  Jointly  indicted  with 
nine  others  for  the  crime  of  robbery, 
charged  to  have  been  committed  Febru- 
ary 7. 1889,  by  forcibly  taking  from  the' per- 
son ot  one  Wesley  Oman  $150.  Being  ar- 
raigned, the  defendants  pleaded  not  guilty. 
At  the  March  term,  1890,  the  plaintiff  In 
error  was  tried  separately.  "The  state's 
evidence  tended  to  show  that  the  crime 
\f  aa  committed  In  the  evening  of  February 
7tb,  at  the  residence  of  one  Joshua  Oman, 
by  seven  armed  men,  disguised  by  masks, 
who  broke  into  the  house  and  terrorlaed 
tbe  Inmates,  consisting,  at  tbe  time,  of 
Ave  men,  one  woman,  three  boys,  (two 
half  grown  and  one  small  one,)  in  all  nine 
persons.    Tbe  defendant'a  evidence  tended 
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to  eetabllah  an  alibi  and  srood  character. 
The  J  ary  returned  a  verdict  ol  guilty.  A 
motion  for  a  new  trial  was  overruled  and 
sentence  lironounced.  This  ]udg:raent  naa 
affirmed  by  the  circuit  court.  -To  reverse 
these  judgments  this  proceeding  in  error  is 
brought. 

Jason  Blackford,  for  plalntlD  In  error. 
Jas.  A.  Bope,  Pros.  Atty.,  and  A.  Zugscb- 
wert,  for  the  State. 

Spear,  J.,  {after  stattag  the  facta  aa 
above.)  The  errors  complained  of  relate 
principally  to  the  refusal  of  the  court  to 
allow. full  cross-examination  of  the  state's 
witnesses,  and  to  the  charge  of  the  court 
to  tb«  jury. 

1.  As  to  the  cross-examination.  Benja- 
min Treniaine,  called  by  the  state,  lesti* 
fled  In  chief  that  he  vras  acquainted  with 
Morgan;  that  while  the  robbers  were  In 
the  house  the  evening  of  the  robbery  one 
of  tlie  men  stood  near  the  lamp,  and  while 
there  his  mask  dropped  down,  and  he 
(witness)  recognized  him,  and  knew  him 
to  be  Morgan.  In  answer  to  a  question 
put  by  prisoner's  counnel  the  witness  tes- 
tified that  he  knew  three  of  the  robbers. 
The  counsel  then  asked  what  three  he 
knew.  To  this  the  state  objected.  The 
court  sustained  the  objection,  and  refused 
to  permit  the  witness  to  answer.  Similar 
questions  were  asked. of  other  witnesses 
for  the  state,  who  had  testified  that  they 
recognized  Morgan.  Like  objections  were 
sastained,  the  court  holding  that  "the 
witness  should  give  the  name  of  the  family 
who  were  present,  but  that  he  should  not 
mention  the  names  of  the  other  robbers 
he  may  have  recognised. "  It  is  dli&calt 
to  perceive  any  valid  ground  for  the  re- 
fusal to  allow  the  questions  pot  in  cross- 
examination  to  be  answered.  The  charge 
against  Morgan  was  that  he,  with  others, 
committed  the  robbery.  The  theory  of 
the  state's  case  was  that  the  crime  was 
the  Joint  act  of  several.  To  maintain  this 
theory  the  state  gave  evidence  of  the  pres- 
ence of  several  persons,  and  of  their  acts 
and  declarations.  These  acts  end  declara- 
tions consUtnted  the  thing  done, — tlie  rob- 
bery. The  right  of  cross-examination  ex- 
tends in  all  cases  to  all  matters  connected 
with  the  res  gestx,  Whart.  Ev.  8  529; 
Martin  v.  Elden,  S2  Ohio  St.  282.  It  was 
perhaps  not  incumbent  on  the  state  to 
prove  Identification  of  any  of  the  alleged 
robbers  save  Morgan,  but  it  was  the  right 
of  the  defendant  to  know,  in  detail,  not 
only  what  was  done,  but,  so  far  as  cross- 
examination  would  elicit  it,  who  did  it,  as 
well  as  who  were  present  at  the  time. 
The  effect  of  the  proof  of  the  identification 
of  Morgan  might  have  been  materially  im- 
paired by  statements  of  the  witnesses  as 
to  the  Identification  of  others,  but,  what- 
ever the  probable  result,  the  defense  had 
the  right  to  make  the  effort.  Such  cross- 
examination  would  have  been  a  test  of  the 
accaracy,  truthfulness,  and  credibility  of 
The  witnesses  as  to  their  testimony  gener- 
ally, and  esfteclally  as  bearing  upon  their 
Identification  of  Morgan.  The  ruling  is 
sought  to  be  Justified  on  the  ground  that 
the  identity  of  those  persons  other  than 
Morgan  was  immaterial,  and  that  the  in- 
quiry as  to  their  identity  would  have  un- 


duly prolonged  the  trial,  and  led  to  a 
trial,  in  the  Morgan  case,  of  the  guilt  of 
the  others  who  might  have  been  identified. 

We  have  already  commented  on  the  ma- 
teriality of  the  attempted  cross-examina- 
tion. As  to  the  other  objection  it  is  sufil- 
cient  answer  to  say  that  the  right  of  a 
party  to  a  fair  cross-examination  is  not 
to  be  determined  by  considerations  of  con- 
venience, nor  is  that  right  to  be  curtailed 
because  such  cross-examination,  and  per- 
tinent evidence  following  it,  might  have 
tended  to  show  that  persons  other  than 
the  one  on  trial,  charged  in  the  same  in- 
dictment, are  or  are  not  guilty ;  and  no 
reason  is  perceived  why  the  defense  would 
not  have  had  the  right  to  endeavor  fur- 
ther to  discredit  the  testimony  of  the  wit- 
nesses for  the  state  by  offering  proof  con- 
tradictory of  their  statements  as  to  the 
presence  and  participation  of  persons  oth- 
er than  Morgan  at  the  Oman  bouse  that 
evening. 

It  1h  urged  that  the  question  is  not  be- 
fore this  court  because  thp  objection  is  not 
made  in  the  motion  for  a  new  trial.  One 
ground  stated  in  the  motion  Is  "that  the 
court  erred  in  the  refusal  to  admit  testi- 
mony to  go  to  the  Jury  which  was  offered 
by  the  defendant."  This  assignment  ia 
quite  general,  but  we  think  that,  giving 
to  it  thatliberal  construction  which  courts 
give  to  language  in  aid  of  Justice  in  crim- 
iaa\  cases,  it  should  be  held  sufficient.  The 
offer  was  to  elicit  evidence  from  the  state's 
witnesses.  The  court  excluded  it,  and  ex- 
ception was  duly  entered.  Had  the  coun- 
sel stated  what  he  expected  to  prove,  no 
one,  we  presume,  would  doubt  that  theas- 
signment  in  the  motion  would  be  broad 
enough  to  cover  it.  We  cannot  see  that, 
in  principle,  the  case  is  any  different  by 
reason  of  the  fact  that  no  such  statement 
was  made,  for  in  cross-examination  it  is 
not  incumbent  on  the  counssl  to  disclose 
what  he  expects  to  prove.  Martin  v.  El- 
den, supra. 

We  are  also  of  opinion  that  the  cross-ex> 
amination  of  the  prosecuting  witness  in 
regard  to  an  attempt  to  procure  a  con- 
fession from  Morgan,  and  the  employment 
of  Frey  for  that  purpose,  should  have 
been  permitted.  The  conduct  of  a  prose- 
cuting witness  looklng'to  the  discovery  of 
the  criminal  after  the  commission  of  the 
alleged  offense  is  always  a  proper  subject 
of  inquiry  by  the  defense.  Such  Inquiry 
often  throws  light  upon  the  state  of  mind 
and  avlmas  of  the  prosecutor,  and  serves 
to  test  his  standing  as  a  witness  and  the 
value  of  his  testimony  in  chief,  and  the 
good  faith  of  the  prosecution.  Within 
reasonable  limits  it  should  be  permitted. 

2.  As  to  the  charge  to  the  Jury.  Of  the 
many  exceptions  to  the  charge  some,  we 
think,  are  well  taken,  and  while  the  court 
might  not  feel  compelled  to  reverse  the 
Judgment  of  conviction  on  the  charge 
alone,  yet,  as  the  case  will  go  back  for  a 
new  trial,  it  may  be  worth  while  to  briefly 
call  attention  to  some  of  the  objectionable 
features.  We  suppose  it  to  be  a  settled 
rule  that  all  facts  In  issue  must  be  deter- 
mined by  the  Jury.  A  party  on  trial  may 
directly  admit  facts  necessary  to  the 
state's  case,  and  when  that  is  done  such 
facts  may  be  regarded  as  undisputed.  But 
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where  a  defendant  diaclalma  knowledge  aa 
to  the  truth  or  faleity  of  tacts  eBsential  to 
the  case  of  the  state  Itdoesnottollow  that 
they  are  admitted,  or  that  they  are  undis- 
pated,  because  the  effect  of  the  plea  of  not 
guilty  Is  to  pat  in  Issue  all  facts  not  dis- 
tinctly admitted.  Tbough  no  witness  has 
denied  the  particular  facts,  yet  the  plea  of 
not  guilty  Is,  in  legal  contemplation,  a  de- 
ntal of  them.  The  court,  in  the  charge, 
said  to  the  Jury  "that  the  uncontradicted 
evidence  in  the  case  shows  tfiat  on  Febru- 
ary 7, 18H9,  at  the  county  of  Hancock,  one 
Joseph  Oman  was  a  farmer  living  on  his 
farm  in  Eagle  township;  Ihat  there  resid- 
ed with  him  at  that  time  Henry  Oman 
and  John  Oman,  his  two  sons,  who  were 
bachelors;  also  his  son  Wesley  Oman, 
with  his  wife  and  two  little  children ;  aluo 
a  young  man  named  Benjamin  Tremalne. 
On  the  evening  of  said  7th  day  uf  Febru- 
ary, 1889,  Joseph  Oman,  with  his  family  of 
children  (sons  and  grandchildren)  were 
Bitting  around  their  fireside  In  the  peace 
and  quiet  of  their  country  home  when  sud-. 
denly,  without  warning,  seven  men,  with 
masks  on  their  faces,  a  revolver  In  one 
hand,  and  a  club  in  the  other,  broke  in 
upon  that  quiet,  seized  and  bound  each 
and  all  of  them,  placed  revolvers  at  their 
heads,  with  threats  demanded  their  mon- 
ey, searched  and  ransacked  bureaus, 
trunks,  and  all  places  where  it  was 
thought  money  might  he  concealed.  John 
Oman,  who  sprang  for  the  gun,  was  fired 
at.  One  of  them  stood  by  Wesley  Oman 
with  drawn  revolver  at  his  head,  while 
others  searched  his  pockets,  and  took  there- 
from the  sum  of  one  hundred  and  fifty  dol- 
lars. So  far  the  evidence  Is  uncontradict- 
ed." It  is  altogether  probable  that  the 
jury  in  this  case  would  have  agreed  with 
the  Judge,  without  direc  tion ,  that  the  facts 
stated  by  blm  were  conclusively  shown. 
Yet  the  defense  hnd  introduced  testimony 
tending  to  show  contradictory  statements 
on  the  part  of  some  of  the  state's  wit- 
nesses, especially  as  to  the  Identity  of  the 
participants,  which,  to  a  greater  or  less 
degree,  tended  to  weaken  the  force  of  all 
their  statements,  and  It  was  the  right  of 
the  defendant  to  endeavor,  by  all  legitimate 
argument,  as  well  as  by  cross-examina- 
tion, to  create  a  doubt  In  the  minds  of  the 
jurors,  and  it  was  the  province  of  the  Jury, 
and  tbe  jury  alone,  to  determine  whether 
or  not  a  crime  had  been  committed,  and, 
if  it  had  been,  the  time  of  It,  and  the  man- 
ner of  it,  as  well  as  who  were  the  perpe- 
trators. It  is  Insisted  that  the  charge  in 
this  particular  is  sustained  by  the  holding 
of  this  court,  aiBrming  the  judgment  be- 
low. In  tbe  recent  case  of  Whiting  v.  State, 
ante,  96.  We  think  not.  In  that  case  the 
judge,  In  commenting  on  an  admission 
made  by  a  witness  for  the  state  In  open 
court,  belore  the  Jury,  remarked  in  the 
charge  that  the  witness  "admits  her  com- 
plicity in  the  crime."  The  ezpression  may 
not  have  been  an  entirely  happy  one, 
but  the  court  aubmitted  the  witness*  en- 
tire statement  to  tbe  jury  with  the  Instruc* 
tion  "  that  sncb  evidence  should  be  cau- 
tiously received  and  closely  scrutinized." 
There  Is  no  parallel  In  tin.'  two  coses.  It 
Is  urged  as  error  that  In  defining  the  term 
"reasonable  doubt"  tbe  court  said  to  the 
jury:  "By  'reasonable  doubt  Ms  meant  not 


a  captious  or  whimsical  doubt,  but  a 
doubt  that  you,  as  a  juror, can  give  a  rea- 
son for."  This  objection  does  not  Impress 
us  as  of  the  highest  consequence.  Yet,  aa 
tbe  point  is  made,  we  take  occasion  to  say 
that  the  last  clause  of  this  instruction  ap- 
pears to  be  inaccurate.  What  kind  of  a 
reason  is  meant?  Would  a  poor  reason 
answer,  or  must  the  reason  be  a  strong 
one?  Who  Is  to  Judge'  The  definition 
fails  to  enlighten,  and  further  explanation 
would  seem  to  be  needed  to  relieve  the  test 
of  Indefiniteness.  The  expression  is  also 
calculated  to  mislead.  To  whom  is  the 
reason  to  be  given?  The  juror  himself? 
The  charge  does  not  say  so.  And  jurors 
are  not  required  to  assign  to  others  rea- 
sons in  support  of  their  verdict.  People 
V.  Stubenvoll,  62  Mich.  334,' 28  N.  W. 
Rep.  8S3;  Cowan  t.  State,  22  Neb.  610, 
85  N.  W.  Bep.  405;  Carr  v.  State,  23  Neb. 
749,  37  N.  W.  Rep.  630;  Rhodes  v.  State, 
(Ind.)  27  N.  E.  Rep.  866.  It  is  not  easy 
to  define,  in  a  few  words,  what  a  rea- 
sonable doubt  is,  and,  in  some  Jurisdic- 
tions, it  is  deemed  good  practice  not  to 
attempt  any  explanation.  In  this  state  it 
is  common  to  define  tbe  term.  When  it  is 
attempted,  the  explanation  should  be  an 
accurate  one.  Perhaps  no  more  satisfac- 
tory definition  Is  to  be  found  than  that 
given  by  Chief  Justice  Shaw,  in  the  Web- 
ster Case,  5Cush.  320:  "It  is  that  state  of 
the  case  which,  after  the  entire  compari- 
son and  consideration  of  all  the  evidence, 
leaves  the  minds  of  jurors  in  that  condi- 
tion that  they  cannot  say  they  feel  an  abid- 
ing conviction  to  a  moral  certainty  of  tbe 
truth  of  the  charge."  The  definition  given 
by  BiRCHARO,  J.,  in  Clark  v.  State,  120bio, 
483,  Is  also  well  established  as  a  safe  one, 
and  its  sufficiency  is  not  impaired  by  its 
age.  It  is  safe  to  follow  established  prec- 
edents. 

A  further  objection  to  the  charge  is  that 
In  summing  up,  the  court  gave  undue 
prominence  to  certain  portions  of  the  ev- 
idence on  the  part  of  the  state,  and  gave 
little  or  no  attention  to  evidence  contra 
on  the  part  of  the  defendant.  Many  of  the 
objections  argued  seem  trivial.  Some, 
however,  we  think,  are  sabst.antial,  but 
space  forbids  a  detailed  examination  of 
the  charge  in  these  particulars.  We  as- 
sume it  to  be  the  law,  that,  while  it  is 
not,  in  this  state,  the  duty  of  the  trial 
judge  to  sum  up  the  evidence  to  the  jury, 
yet  it  la  not  improper  to  do  so  providing 
It  is  fairly  done,  and  all  the  material  evi- 
dence on  both  sides  Is  fairly  presented. 
The  judge  should  not  single  out  isolated 
parts  of  the  testimony,  and  instruct  as 
to  the  law  arising  on  the  facts  which  such 
testimony  tends  to  prove,  nor  give  aiidue 
prominence  to  certain  portions  of  It,  and 
especially  ought  he  not  to  review  with  em- 
phasis only  those  facts  which  have  a  ten- 
dency to  establish  one  side  of  the  case. 
When  one  single  fact  is  selected  and 
strongly  com  men  ted  on,  the  tendency  is  to 
distort  its  importance  in  the  estimation 
of  the  jury,  and  to  concentrate  attention 
too  intently  upon  It  to  the  undervaluing 
of  the  rest  oftlie  evidence.  Thomp.  Charg. 
Jur.  Ill,  and  casescited.  An  examination 
of  the  charge  indicates  that  this  whole- 
some rule  was,  through  Inadvertence,  it  is 
presumed,  not  fully  observed  In  the  trial  of 
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this  case.  A  susi^reBtlon  of  the  role  by  tbis 
court  Is  doubtless  all  that  is  neceBeary  to 
secure  a  lull  observance  of  It  at  anothei 
trial  If  the  state's  witnesses  truthfully 
told  the  occurrences  of  February  7th,  at 
tbe  Oman  homestead,  a  high-handed  out- 
rage was  committed ;  one  calculated  to 
cause  much  excitement  and  just  indigna- 
tion in  the  community,  which  would  nat- 
nraily  be  shared,  to  a  greater  or  less  ex- 
tent, by  the  jury,  as  the  incidents  were  re- 
lated from  the  witness  stand.  In  aucb 
cases  a  special  duty  devolves  upon  the  tri- 
al court  to  conduct  the  trial  in  such  man- 
ner that  the  excltemeut  and  indignation 
shall  not  work  injustice  to  the  defendant, 
and  deprive  him  of  a  right  the  constitu- 
tion and  the  laws  guaranty  him,  viz.,  a 
fair  trial;  and  where,  from  the  record,  it 
is  apparent  to  a  reviewing  court  that 
tbe  case  has  been  so  conducted  that  a  fair 
trial  has  not  been  had,  it  becomes  the  duty 
of  that  court  to  reverse  the  judgment. 
Judgment  reversed. 

MiNSHALi^.  J.,  (dissenting.)  I  do  not 
concur  In  the  criticisms  on  the  charge  of 
the  court.  It  is  not  exactly  Addisonian  In 
style,  nor  does  It  malce  any  pretensions  of 
that  kind.  It  Is,  however,  about  as  per- 
spicuous as  roost  charges  that  come  be- 
fore us,  and  as  tree  from  any  apparent 
purpose  to  unduly  influence  the  jury  in  the 
performance  of  its  duty.  And,  in  particu- 
lar, I  disagree  ^ith  the  criticism  on  what 
tbe  court  said  in  defining  a  reasonable 
doubt.  How  any  doubt  can  be  a  reason- 
able one,  for  which  no  reason  can  be  given 
by  tbe  Juror,  I  am  unable  to  see.  Thei-e- 
fore  I  cannot  see  in  what  way  the  court 
erred  In  saying  it  must  he  a  doubt  for 
which  a  reason  can  be  given.  It  is  aslced, 
who  shall  determine?  I  answer:  Tbe  ju- 
ror for  himself.  It  is  a  matter  between 
himself  and  his  conscience.  And  if,  in  his' 
own  conscience,  he  can  give  no  reason  for 
e  doubt  started  in  his  mind,  he  should 
treat  it  as  an  unreasonable  one.  I  do  not 
dissent  from  the  judgment  of  reversal. 


(1  Ind.  App. 


Oarriqan  t. 


DiCKBT. 


(Appellate  Court  cf  Indiana.   May  16, 1891.) 
Appeal — Assionmeht  o*  Erbors — Nbw  Tsiai/— 

Cbanqb  of  Vbndb  —  BTiptn.ATioNS  —  AssnKPsrr 

— Damages. 
1.  Rulings  which  oonstltnte  gronnds  for  a 
new  trial  cannot  be  assigned  also  as  Independent 
errors  on  appeal. 

a.  The  cause  was  tried  in  Pulaski  county, 
where  a  motion  for  new  trial  was  denied,  and 
Judgment  entered.  Tbe  attorneys,  however, 
agreed  upon  a  change  of  venue  to  white  county, 
where  they  stipulated  of  record  that  a  new  trial 
had  been  granted  by  the  Pulaski  court  field 
that,  on  appeal,  in  order  to  sustain  the  jurisdic- 
tion of  the  latter  court  it  will  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  that  a 
new  trial  was  granted  under  Bev.  St.  Ind.  1881, 
{  563,  which  allows  new  trials  after  the  end  oi 
the  term  npoa  application  by  complaint  and  no- 
tice, wiieQ  causes  for  new  trial  are  Uien  disoov- 


8.  Rev.  St.  Ind.  1881,  (  968,  confers  upon  an 
attorney  authority  "to  bind  his  client  in  an  action 
or  special  proceeding  by  his  agreement  •  •  • 
entered  npon  the  minutes  of  tbe  court. "  Held, 
that  an  agreement,  signed  by  the  attorneys  of 
each  side,  and  filed  in  open  court,  whereby  it 
Was  "admitted  in  the  above-entitled  cause  that 
there  was  a  new  trial  granted    *   •   •   on  ap- 


plication «f  the  defendant.  *.  *  •  and  a  tran- 
script of  tbe  proceedings  in  that  cause  Is  hereby 
waived, "  was  binding  upon  the  parties,  espeoial- 
ly  since  the  defendant,  who  was  seeking  to  dis- 
turb it,  was  present  at  the  trial  when  the  agree- 
ment was  made. 

4.  In  an  action  on  •  common  oonnt  for  the 
reasonable  value  of  labor,  plaintiff  testified  that 
he  had  contracted  with  defendant  to  do  certain 
ditching  for  eight  cents  per  cubic  >Brd.  Tbe 
court  charged  that  if  tbe  jury  found  that  plaintlJI 
had  worked  at  an  "agreed  price"  they  should  be 
governed  thereby,  and  also  that  if  they  found  that 
there  was  no  contract  as  to  price  they  should  be 
governed  by  what  the  work  was  reasonably  worth 
"as  proven."  Held  harmless  error,  where  the 
evidence  showed  that  defendant  paid  eight  cents 
to  others  for  like  work,  and  no  other  sum  was 
mentioned  during  the  trial. 

Appeal  from  circuit  court.  White  coun* 
ty ;  A.  W.  Hbtnolds,  Judge. 

Action  by  James  M.  Dickey  against 
Thomas  Garrlgan  for  tbe  reasonable  value 
of  work.  Rev.  St.  Ind.  1881,  §  563,  pro- 
vides  that  new  trials  may  be  granted 
where  causes  are  discovered  after  the  term 
at  which  a  verdict  or  decision  was  ren- 
dered, upon  application  by  complaint  and 
notice  not  later  than  thesecondterm  after 
the  discovery,  and  within  one  year  after 
the  final  judgment.    Defendant  appeals. 

Njre  &  Nye  and  Robt.  Gregory,  for  ap- 
pellant.   T.  F.  Palmer,  for  appellee. 

New,  J.  This  action  was  instituted  In 
the  Pulaski  circuit  court,  where  a  judg- 
ment was  recovered  by  the  appellee  at  the 
November  term,  1886,  against  the  appel- 
lant for  floO  and  costs,  upon  an  account 
for  work  and  labor.  Before  entering  upon 
the  trial  of  said  cause  in  the  White  circuit 
court  the  following  paper,  executed  by  tbe 
attomeya,  was  filed  in  open  conrt,  and  is  a 
part  of  the  record  of  the  proceedings  In 
said  cause:  "James  M.  Dickey  vs.  Thomas 
Garrlgan.  In  the  White  circuit  court,  No- 
vember terra,  1888.  It  is  hereby  admitted 
in  the  above-entitled  cause  that  there  was 
a  new  trial  granted  in  the  above-entitled 
CO  use  on  application  of  the  defendant  by 
tbe  Pulaski  circuit  court,  and  a  transcript 
of  the  proceedings  in  that  cause  Is  hereby 
waived.  R.  Gkbqort,  Nye  &  Nyb,  Defts. 
Attys.  Palmer  Sills  &  O.  McConahat, 
Plffs.  A  ttys. "  Upon  the  application  of  the 
appellee  tbe  venue  was  changed  from 
Pulaski  to  Starkecounty ;  and  afterwards 
at  the  May  term,  1888,  of  the  Starke  cir- 
cuit court,  by  the  agreement  of  the  par- 
ties, entered  of  record,  tbe  venue  was 
changed  from  Starke  to  White  county, 
where,  in  tbe  circuit  court,  the  case  waa 
tried  by  a  jury,  and  a  verdict  returned  for 
the  appellee  in  tbe  sum  of  $197.23.  Mo- 
tions for  a  new  trial  and  in  arrest  of  judg- 
ment were  made  by  the  appellant  in  the 
order  named,  overruled,  and  exceptions 
reserved.  The  court  then  rendered  judg- 
ment In  favor  of  the  appellee  in  tbe  amount 
fixed  by  tbe  verdict.  The  appellant  has 
assigned  as  error  the  overruling  of  the 
motions  for  a  new  trial  and  in  arrest  of 
judgment.  Some  of  the  reasons  assigned 
for  a  new  trial  are  assigned  as  independent 
errors.  This  Is  not  a  proper  practice. 
Where  rulings  constitute  proper  grounds 
for  a  new  trial  they  cannot  be  assigned  on 
appeal  as  independent  errors.  If  present- 
ed to  the  trial  conrt  by  the  proper  mo- 
tion, they  are  covered  by  an  assignment 
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of  error  on  that  motion ;  it  not  bo  present- 
ed, they  cannot  be  made  available  in  this 
coart  for  any  purpose;  Cole  r.  Kidd,  80 
Ind.  663;  Allen  r.  State,  74  Ind.  216;  Bolin 
V,  Simmons,  81  Ind.  92. 

We  will  coDsider  first  the  error  assigned 
on  arcoant  of  the  overruling  of  the  mo- 
tion in  arrest  of  Judgment,  that  being  the 
order  of  dlBcnsnion  pursued  by  counsel. 
It  is  contended  by  counsel  for  the  apiiel- 
lant  that,  although  it  was  admitted  in 
the  White  circuit  court  that  a  new  trial 
had  been  granted  to  the  appellant  by  the 
circuit  court  of  Pulaski  county,  the  circuit 
<ronrt  of  White  county  did  not  have  Juris- 
diction to  try  the  case,  because  it  was 
shown  by  tha  transcript,  so  far  as  made 
out,  of  the  proceedings  In  Pulaski  county, 
that  the  case  hod  been  tried  there,  Judg- 
ment rendered,  motion  fora  new  trial  over- 
ruled, and  stay  of  execution.  Notwith- 
standing what  thus  appeam  from  the 
transcript,  it  maybe  that  subsequent  to 
the  term  of  the  Pulaski  circuit  court  when 
said  trial  was  had,  judgment  rendered, 
and  motion  for  a  nevir  trial  overruled,  anew 
trial  was  obtained  by  the  appellant  under 
the  provisions  of  section  56.H  of  the  Code; 
and,  if  BO,  the  agreement  of  counsel  that  a 
new  trial  had  been  granted  could  in  no 
way  Impeach  the  transcript  of  the  pro- 
ceedings had  in  said  cause,  as  presented 
by  the  record  before  us.  We  think  the 
agreement  or  admission  signed  by  the  at- 
torneys, filed  in  open  court,  and  duly 
spread  upon  the  order-bonk,  became  a 
valid  part  of  the  proceedings  In  said  cause. 
In  our  opinion,  it  was  an  agreement 
which  the  attorneys  had  a  right  in  that 
way  to  make,  and  that  it  is  now  binding 
on  the  parties.  An  attorney  has  autho>-i- 
ty,  until  discharged  or  superseded  by  an- 
other, to  bind  bis  client  In  an  action  or 
special  proceeding  by  his  agreement,  filed 
with  the  clerk,  or  entered  upon  the  min- 
utes of  the  court.  Section  068,  Rev.  St. 
1881.  In  the  case  of  Bronze  Co.  v.  Clark, 
128  Ind.  280,  'IH  N.  E.  Rep.  856,  it  was  a 
question  whether  or  not  there  had  been  an 
agreement  between  the  attorneys  that  an 
application  for  a  new  trial  might  be  made 
at  the  ensuing  term.  The  court  said  that 
it  was  exceedingly  doubtful  whether  an 
attorney  would  have  authority  to  bind 
his  client  by  such  an  agreement,  unless  it 
was  entered  upon  themlnutesof  the  court, 
or  made  in  ronrorraity  with  the  provisions 
of  section  968  of  the  Code,— the  statute  to 
which  we  have  referred.  The  supreme 
conrtlnthat  casein  effect  say  that  such 
ah  agreement  on  the  part  of  the  attorney 
would  have  been  binding  on  the  client  If 
that  statute  had  been  complied  with ;  and 
yet  that  was  a  case  where  the  "  verdict  or 
decision"  had  not  been  " rendered  on  the 
lust  day  of  the  session  or  term  of  court. " 
In  the  case  at  bar  the  statute  was  fully 
compiled  with,  and  we  can  see  no  reason 
why  the  appellant  should  not  be  bound  by 
the  agreement  so  made  by  his  attorneys. 
Especially  should  It  be  so  In  a  case  like 
this,  where  the  appellant  was  In  attend- 
ance upon  the  trial,  testifying  In  his  own 
behalf,  and  presumably  present  and  con- 


senting when  the  agreement  was  made. 
The  new  trial  which  It  was  agreed  had 
been  granted  was  awarded  to  the  appel- 
lant upon  his  application.  We  are  of  the 
opinion  that  no  error  appears  in  the  rec- 
ord which  would  authorize,  the  arrest  of 
Judgment.  The  change  of  venue  from 
Starke  to  White  county,  by  the  agreement 
of  the  parties,  gave  to  the  circuit  court  of 
the  latter  county  Jurisdiction  of  the  per- 
sons of  the  parties  to  the  suit,  and  the 
law  gave  to  the  court  Jurisdiction  of  the 
subject-matter.  Jndah  v.  Trustees,  23  Ind. 
272;  Garner's  Adm'r  v.  Board,  27  Ind.  323; 
Wlllett  V.  Porter,  42  Ind.  250. 

Of  the  reasons  assigned  for  a  new  trial 
counsel  for  the  appellant  in  bis  brief  com- 
plains only  of  the  saving  of  instructions  4 
and  5  by  the  court  on  its  own  motion. 
The  fourth  Instruction  said  to  the  Jury 
that  if  they  found  that  the  appellee  had 

f>eriormed  work  and  labor  for  the  appel- 
ant as  sued  for,  and  at  an  agreed  price, 
they  should  be  governed  by  that  price  in 
fixing  the  amount  of  their  verdict.  The 
fifth  instruction  charged  that  If  the  Jury 
fouud  that  the  appellee  had  performed 
work  and  labor  for  the  appellant  as  sued 
tor,  and  that  there  was.  no  special  contract 
as  to  the  price,  then  In  fixing  the  amount 
of  their  verdict  they  should  be  governed 
by  what  the  work  was  reasonably  worth 
as  proven  The  suit  is  on  acommoncount 
to  recover  for  the  value  of  ditching  done 
by  the  appellee  for  the  appellant.  Upon 
the  trial  the  appellee  testified  that  he  con- 
tracted with  the  appellant  to  do  certain 
specified  ditching,  for  which  he  was  to  be 
paid  eight  cents  per  cubic  yard.  It  also 
appears  from  the  evidence  that  the  appel- 
lee did  not  entirely  complete  the  ditching 
which  he  undertook  to  do;  and  therefore 
it  was,  we  assume,  that  he  did  not  sue  on 
the  contract.  The  point  made  by  the  ap- 
pellant's counsel  against  the  fourth  in- 
struction, as  we  understand  him,  is  that. 
Inasmuch  as  the  appellee  sues  upon  the 
implied  contract  or  liability  of  the  appel- 
lant to  pay  the  reasonable  value  of  the 
work  doue.  In  estimating  anch  valae  the 
price  per  cubic  yard  would  not  necessarily 
be  eight  cents.  This  Is  true,  and  thefourtb 
Instruction  is  erroneous  In  that  respect. 
But  the  error  was  harmless,  tor  there  was 
no  controversy  or  conflict  in  the  evidence 
whatever  about  what  the  price  per  cubic 
yard  ought  to  be.  Eight  cents  was  the 
only  sum  named,  and  the  evidence  shows 
that  the  appellant  paid  that  to  others  for 
like  work.  With  this  state  of  the  evidence 
neither  the  fourth  nor  fifth  instruction 
could  have  been  prejudicial  to  the  appel- 
lant. An  erroneous  instruction,  if  harm- 
less. Is  not  available  for  the  reversal  of  a 
Judgment.  Atkiasun  v.  Dailey,  107  Ind. 
117,  7  N.  E.  Rep.  902;  Cllne  v.  Lindsey,  110 
Ind.  337, 11  N.  E.  Rep.  441.  We  are  not 
permitted  to  reverse  a  Judgment  where  It 
appears  that  the  merits  of  the  cause  have 
been  fairly  tried  and  determined  In  the 
court  below.  Section  658.  Rev.  St.  1881 ; 
Atkinson  v. Dailey,  supra;  Manufacturing 
Co.  T.  Carman,  109  Ind.  31,  9  N.  E.  Rep. 707. 
The  Judgment  is  affirmed,  with  costs. 
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Stkatton  t.  Lockbabt. 

{AppeUate  Court  of  Indiana.   May  14, 1891. ) 

MAuoiona  Fbobbodtiok— Oaiaonovs  to  EvzoBNoa 

— Rboords. 

1.  In  on  action  for  malicions  proseoution,  the 
docket  of  the  justice  before  whom  the  prosecu- 
tion was  had  was  offered  in  evidence,  and  was 
objected  to  on  the  ground  that  the  entry  therein 
had  been  changed  since  the  action  in  which  it 
was  offered  was  begun,  field,  that  the  objection 
was  too  ireneral  to  be  available. 

a.  The  rendition  of  a  judgment  is  a  Judicial 
•ot,  but  the  making  of  the  record  of  It  Is  purely 
ministerial.  A  judgment  Is  not  what  is  eDtared, 
but  what  is  ordered  and  considered. 

8.  It  Is  no  defense  to  an  action  for  malicious 
prosecntion,  consisting  of  an  application  for  sure- 
ty of  the  peace,  that  before  the  prosecution  was 
biagan  a  third  person  tiad  told  the  plaintiff  that 
he  WM  in  dangar,  and  that  be  had  better  be  pre- 
pared. 

4.  A  person  charged  with  doing  an  sot  with 
the  purpose  of  injuring  another,  may,  in  a  proper 
case,  show  the  quality  and  nature  of  what  he  did, 
and  may  therefore  testify  as  to  his  intention. 

Appeal  from  clrcalt  court,  Henry  coan* 
ty;  M.  E.  FoBKNBK,  Jndge. 

Mellett  A  Bmidy,  for  appellant.  Browa 
A  Browa,  tor  appellee. 

•  New.  J.  Tbis  waa  a  suit  by  the  appel- 
lee, Melvina  Lockbart,  airainEt  tbe  appel- 
lant, Edward  K.  Stratton,  for  maliclouB 
prosecution  ^Itbout  probable  cause,  upon, 
a  complaint  conststlns  of  but  one  para- 
srapb,  and  upon  wbicb  issue  was  taken 
by  a  general  denial.  The  prosecution 
complained  of  was  for  surety  o(  tbe  peace 
against  the  appellee  and  her  hnsband,  .To- 
aepb  Liockhart,  before  a  Jnetice  of  the 
peace.  At  the  February  term,  1888,  of  the 
Henry  circuit  court,  the  case  at  bar  was 
submitted  to  a  jury  for  trial,  and,  after 
the  appellee  had  introduced  a  portion  of 
her  evidence,  the  cause  was  withdrawn 
from  tbe  jury  by  the  court,  upon  the  mo- 
tion of  the  appellee,  and  continued  until 
tbe  next  term  ot  said  court,  to  enable  her 
to  have  a  correction  made  in  thedocket  of 
JobiahNbbduam,  the  justice  of  the  peace  be- 
fore whom  said  surety  of  the  peace  case 
was  tried.  To  the  withdrawal  from  the 
lory  and  the  continuance  of  tbe  cause  the 
appellant  excepted,  and  Sled  his  bill  ot  ex- 
ceptions durlns  that  term.  At  the  follow- 
ing term  the  cause  was  again  submitted 
to  a  jury  tor  trial,  upon  the  issues  already 
formed,  and  a  verdict  was  returned  tor  the 
appellee  in  tbe  sum  of  f  100.  Judgment  fol- 
lowed the  verdict,  over  motion  and  excep- 
tion by  tbe  appellant  for  a  new  trial.  The 
overruling  ot  the  motion  for  a  new  trial 
Is  assigned  as  error  by  the  appellant. 

The  appellant's  counsrt  earnestly  con- 
tend that  the  court  had  no  right  at  tbe 
February  term  to  withdraw  the  case  from 
tbe  jury,  and  continue  it,  to  enable  the  ap- 
pellee to  hare  a  correction  made  in  tbe 
docket  entry  of  the  surety  ot  the  peace 
proceedings  before  the  justice.  However 
this  may  be,  the  action  ot  tbe  court  In 
that  regard  is  in  no  way  assigned  as  er- 
ror, und  therefore  we  are  not  required  to 
pass  upon  it.  We  will  say,  however,  that 
no  reason  has  been  suggested  by  counsel, 
nur  do  we  see  bow.tbat  action  of  theeourt 
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eonld  render  Invalid  a  trial  had  of  the 
same  cause  at  a  subsequent  term.  May- 
nard  v.  Black,  41  Ind.  810. 

We  will  now  consider  such  of  tbe 
grounds  assigned  for  a  new  trial  as  have 
been  discussed  by  counsel  tor  the  appel- 
lant. The  docket  entry  ol  the  proceedings 
before  the  justice  in  the  surety  ot  the  peace 
case  was  introduced  in  evidence  over  the 
objection  of  the  appellant,  the  object  ot  its 
Introduction  being  to  show  that  tbe  ap- 
pellee was  acquitted  in  said  cause.  The 
ground  ot  tbe  objection  was  that  the  en- 
try had  been  changed  since  tbis  suit  was 
commenced.  No  oBer  accompanied  the 
objection  to  show  In  what  respect  the  en- 
try had  been  changed.  It  was  stated  in 
the  objection  that,  at  the  time  of  the  com- 
mencement ot  this '  suit,  the  judgment  on 
the  justice's  docket  was  In  favor  ot  tbe  ap- 
pellant, and  that  at  that  time  there  was 
no  finding  or  judgment  in  favor  ot  the  ap- 
pellee on  said  docket,  and  that  it  was  not 
then  In  the  condition  that  it  was  when  the 

iudgment  therein  was  rendered.  Tbe  ob- 
ection,  as  thus  made,  was  too  general 
and  indefinite.  It  did  not  specify  what 
changes  had  been  made.  A  party  object- 
ing to  the  introduction  ot  testimony  must 
state  to  the  trial  court  spectflcally  his 
grounds  ot  objection,  and  the  bill  of  excep- 
tions must  exhibit  them  as  stated.  CSty 
of  Delphi  V.  Lowery,  74  Ind.  620 ;  Railway 
Co.  V.  Howard,  124  Ind.  280,  24  N.  E.  Rep. 
892.  .\n  objection  to  the  admission  of  evi- 
dence should  be  so  presented  to  the  court 
below  that  it  can  be  understanding!^ 
passed  upon.  Muarg  v.  Graves,  22  Ind.  236. 
There  are  many  other  cases  to  the  same 
effect.  It  was  Impossible  for  the  court  to 
understand  from  the  objection  made  what 
changes,  it  any,  bad  been  made  in  the 
docket.  There  was  no  available  error, 
therefore.  In  overruling  the  objection.  ' 

The  entry,  as  Introduced,  shows  a  trial 
by  jury  on  tbe  18th  ot  January,  1888,  with 
verdict  of  not  guilty  In  favor  of  the  appel- 
lee. Following  the  verdict  is  the  Judg- 
ment, in  these  words:  "It  is  therefore 
considered  and  adjudged  by  the  court 
that  tbe  defendant  recover  ol  the  plaintitt 
the  sum  of  twenty-nine  dollars  and  seven- 
ty-five cents,  costs  of  suit  and  accruing 
costs.  Given  under  my  hand  and  seal. 
Dated  this  IStta  day  ot  January,  1888." 
This  was  signed  by  the  Justice.  Our  at- 
tention Is  called  to  tbe  fact  that  In  the  en- 
try as  introduced  occur  the  following 
words:  "Comes  now  the  defendant,  and 
for  plea  says  he  is  guilty. "  The  use  ot  tbe 
word  "guilty"  Is  evidently  a  mere  clerical 
error.  This  entry  Is  in  print,  as  a  part  of 
the  printed  form  found  on  that  page.  The 
first  thing  following  the  words  quoted  is 
the  entry  ot  the  trial  by  jury,  and  verdict 
ot  not  guilty.  After  the  Introduction  ot 
the  entry  ot  tbe  proceedings  before  thejus- 
tlce,  evidence  was  Introduced  from  which 
it  appeared  that  the  entry  as  first  made 
up  ot  the  judgment  of  the  court  contained 
the  word  "plaintitt"  in  print  where  the 
word  "defendant"  has  since  been  written 
by  the  Justice,  and  the  word  "defendant" 
In  print  where  the  word  "plaintKf"  has 
since  been  written  by  the  justice.  The  jus- 
tice testified  that  the  mistake  occurred  on 
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account  ot  It  being  a  printed  criminal 
doclcet.  It  is  clear  trom  the  evidence  that 
this  was  a  mere  clerical  or  mlnleterlal  mis- 
take.  The  entry  dlBCloses  no  reason  why 
there 'Would  have  been  a  Judgment  aKainst 
tlie  appellee  for  costs,  and  the  evidence 
shows  that  the  costs  were  paid  by  the  ap- 
pellant himself  within  three  days  after  the 
trial.  If  there  had  been  a  finding  against 
the  appellee  by  the  Jury,  it  would  have 
been  the  duty  of  the  court  to  require  her 
to  enter  into  recognizance  for  her  appear- 
ance in  the  circuit  court.  Mo  such  judg- 
ment was  rendered,  and  could  not  be  up- 
on a  verdict  ot  not  guilty.  Neither  can 
thejudgment  as  first  entered  be  regarded 
as  in  any  way  impairing  or  suspending 
ftie  verdict  of  the  Jury.  There  was  a  find- 
ing of  not  guilty,  followed  by  no  steps  to 
hold,  detain,  or  recognize  the  appellee, 
and  she  was  not  bound  to  wait  until  the 
court  had  entered  up  ajadgmentfor  costs; 
and,  even  If  the  Judgment,  as  by  mistake 
entered  for  costs,  bad  remained  unaltered, 
the  record,  taken  as  a  whole,  would  have 
been  one  of  acquittal  of  the  charge  made 
against  the  appellee  in  the  aflSdavit  for 
surety  of  the  peace  upon  which  the  trial 
had  been  had.  The  rendition  of  a  Judg- 
ment is  a  Judicial  act,  but  the  making  of 
the  record  of  it  is  merely  ministerial.  Mar- 
tin y.  Plfer,  96  Jnd.  245.  A  Judgment  is 
not  what  Is  entered,  but  what  is  ordered 
and  considered.  Freem.  Judgm.  {  88.  We 
think  that,  under  the  circumstauces  as  dis- 
closed by  the  evidence,  the  changes  made  by 
the  Jnstice  shoald  be  treated  as  clerical 
only;  and,  if  so,  the  correction  made 
would  relate  back  to  the  time  of  the  trial 
had  before  blm.  Indeed,  It  is  very  ques- 
tionable whether  the  ducket  entry,  as  in- 
troduced by  the  appellee,  was  not  conclu- 
sive. Robinson  v.  Snyder,  97  Ind.  66.  It 
Is  urged  by  appellant's  counsel  that  the 
court  erred  in  refusing  to  give  the  Instruc- 
tion asked  by  him.  With  the  view  we 
entertain  ot  the  purport  and  effect  of  the 
entry  upon  the  Justice's  docket,  as  it  was 
either '  before  or  after  its  correction,  the 
court  did  right  in  refusing  to  give  that  in- 
struction. 

The  appellant  ottered  to  prove  in  the 
case  at  bar  by  one  Isaac  Thomas  that, 
prior  to  the  commencement  of  the  proceed- 
ings for  surety  of  the  peace,  he  had  said  to 
the  appellant  that  he  was  in  danger,  and 
from  what  the  appellee's  husband  had 
said  hehad  betternotgo  thereunprotec  ted. 
The  court  sustained,  properly, in  our  opin- 
ion, an  objection  to  this  evidence.  If,  as 
bearing  upon  the  question  of  probable 
cause  or  malice,  a  defendant  may  show 
that  information  has  been  communicated 
to  him  because  of  which,  as  a  reasonable 
and  prudent  man,  he  would  be  led  tO/be- 
lieve  that  his  person  would  be  injured  by 
violence,  it  should  be  information  of  tacts, 
and  not  merely  an  expression  of  opinion ; 
or.  if  the  informer  professed  to  have  heard 
something,  the  information  should  go  to 
the  extent  of  the  facts  heard.  The  evi- 
dence, in  the  form  offered,  was  little,  it 
anything,  more  than  advice  to  the  appel- 
lant to  proceed  to  take  steps  to  protect 
himself.  The  appellant  did  this  by  filing 
bis  affidavit  tor  surety  ol  the  peace.     In 


an  action  for  malicions  prosecution,  evi- 
dence that  the  defendant,  in  commencing 
the  prosecution  complained  ot,  acted  upon 
the  advice  of  a  person  not  a  counselor 
or  attorney  at  law  is  incompetent  to  dis- 
prove malice.  Lytton  v.  Baird,  05  Ind. 
349.  It  would  open  the  door  to  great 
abuses  of  legal  process  If  shelter  and  pro- 
tection from  the  consequences  of  institut- 
ing an  unfounded  prosecution  could  be  ob- 
tained by  proof  that  a  party  acted  on  the 
irresponsible  advice  of  one  who  could  not 
be  presumed  to  have  better  means  of  Judg- 
ing of  the  rtf^ht  and  duties  of  the  prose- 
cutor, on  a  given  state  of  facts,  than  the 
prosecutor  himself.  Olmstead  v.  Par- 
tridge, 16  Gray,  381.  In  the  case  at  bar  it 
was  not  proposed  to  prove  in  the  offer 
made  that  the  appellee  bad  made  threats 
or  was  meditating  any  harm  to  the  appel- 
lant. 

It  is  complained  that  the  appellee  was 
permitted  to  prove  by  her  husband  that 
he  had  no  disposition  to  hurt  the  appel- 
lant. Evidence  bad  been  introduced  by 
the  appellant  tending  to  show  that  the 
husband  of  the  appellee,  prior  to  the  filing 
of  the  affidavit  by  the  appellant  for  sure- 
ty of  the  peace,  was  seen  following  the  ap- 
pellant with  a  club,  and  threatening  to 
kill  him.  This  Lockhart  denied  as  a  wit- 
ness, saying  that  it  was  only  a  switch  he 
had  In  bis  band,  which  he  had  picked  up 
to  use  In  driving  a  calf.  It  was  compe- 
tent for  him  to  testify  as  to  his  intent  and 
disposition  of  mind  towards  the  appellant 
on  the  occasion  in  question.  He  had  a 
right  to  show  the  qunllty  or  nature  ot 
what  he  did,  and  therefore  could  testify 
as  to  his  intention.  Greer  v.  State,  6S 
Ind.  420;  Shockey  v.  Mills,  71  Ind.  288; 
Sedgwick  V.  Tucker,  90  Ind.  271;  Heap  v. 
Parrish,  104  Ind.  86.  8  N.  E.  Rep.  540.  We 
find  no  error  tor  which  the  case  should  be 
reversed.  The  Judgment  is  affirmed,  wltb 
coats. 
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(AppMaie  Cowrt  of  Indiana.   Hay  IS,  1891.) 

Cbattbl  MoBTa^oBS  —  Riears  or  I'vacHASS*— 

NoTica  or  8ai.b— Riflbvih— Appba.1,. 

1.  Aoliattel  mortgfage  provided  tliat  the  goods 
should  Mmain  In  the  murtgagor's  possession  un- 
til the  matarity  of  the  debt,  when  the  mortgagee 
might  seize  and  sell  them  npon  giving  10  days* 
notice  of  sale  in  writing  to  "the  grantor,  his 
agents  or  assigns. "  He  gave  sneh  notice  to  the 
mortgagor,  but  not  to  the  grantee  of  tlie  latter, 
Into  whose  hands  the  goods  had  passed,  and 
bongfat  the  goods  at  (he  sale.  Being  refnsed  pos- 
session by  the  grantee,  be  brooeht  replevin.  At 
the  trial  ihe  legal  ownership  and  the  right  to  pos- 
session were  litigated,  witn  findings  as  to  both 
for  the  mortgagor,  field  that,  the  sale  being 
void  for  non-notice  to  the  grantee,  the  OKirt- 
gagee's  title  failed,  and,  thougn  he  had  a  right  to 
possession,  the  jndgmentwonld  l>e  reversed,  since 
it  was  not  separable. 

2.  Here  verbal  notioe  of  the  sale  will  not  aSeol 
the  right  of  the  mortgagor  <n>  his  grantee  to  tbs 
written  notioe  reqnirel  by  the  mortgage,  espe- 
olally  where  the  evidence  as  to  auoh  verbal  notlos 
is  conflicting. 

Appeal  from  circuit  court,  Miami  euoa* 
ty ;  J.  M.  Brown,  JudRe^ 
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Action  in  replevin  ,by  Pbilomena  Coyle 
against  Daniel  Wbiteliead.  Defendant  ap- 
peals. 

Josfah  Farrar,  for  appellant.  S,  D.  Car- 
penter and  Nott  N.  Antrim,  tor  appellee. 

Rrinhard,  J.  One  John  McCracken  exe- 
cuted to  tlie  appellee  a  cbattel  mortgage 
on  certain  saloon  property,  of  which  be 
-was  the  owner,  to  secnre  the  payment  of 
a  debt  of  $150.  The  mortgage  was  duly 
recorded.  Sometime  after  the  execution 
of  the  mortgage,  bat  before  the  debt  be- 
came due,  the  appellant  purchased  the 
mortgaged  property  of  McOacken,  pay- 
ing him  a  valuable  consideration  therefor. 
The  mortgage  provides  that  the  mort- 
gagor may  retain  possession  until  the 
debt  becomes  dae;  but  that,  after,  tbe 
maturity  of  the  debt,  the  mortgagee  may 
at  any  time  seize  the  property,  and  sell  it. 
The  mortgage  farther  proTldes  that,  be- 
fore any  sale  is  made  of  the  property  to 
tiatisfy  the  mortgage,  the  mortgagee  shall 
give  lo  days'  notice  thereof  in  writing  to 
"the  grantor,  bis  agents  or  assigns."  Tbe 
possesBion  of  the  property  was  turned 
over  to  the  appellant  at  tbe  time  of  the 
sale  to  him,  and  be  retained  the  same  up 
to  and  after  the  time  of  the  commencement 
of  this  action.  When  tbe  debt  became 
due,  tbe  appellee  notified  McCracken  in 
writing  (but  not  the  appellant)  that  be 
w^as  about  to  sell  tbe  property.  Written 
notices  were  also  posted  of  the  time  and 
place  of  the  sale  in  three  public  places  in 
the  city  of  Peru,  where  the  property  was 
situated.  On  the  day  the  sale  was  to 
take  place  the  appellee,  by  some  means 
not  necessary  to  mention  here,  obtained 
possession  of  the  key  to  the  appellant's 
room  in  which  the  goods  were  stored,  and 
there  went  through  the  ceremony  of  a 
public  sale,  the  appellee's  attorney  acting, 
as  auctioneer,  and  her  agent  and  husband, 
John  Coyle,  bidding  in  the  property  for 
the  price  of  $200.  The  key  was  returned 
to  tbe  appellant's  wife,  from  whom  it  had 
been  obtained  in  his  absence  from  the  city, 
and  the  goods  were  again  left  in  the  ap- 
pellant's possession.  Afterwards  the  ap- 
pellee, being  unable  to  secure  the  posses- 
sion of  tbe  property  from  the  appellant, 
brought  this  action  in  replevin.  Appel- 
lant executed  a  delivery  bond,  and  re 
tatned  possession.  In  tbe  circuit  court 
tbe  appellant  filed  his  answer,  and  upon 
Issues  formed  the  cause  was  submitted  to 
the  court  for  trial,  aud  there  was  a  find- 
ing and  judgment  that  the  appellee  was 
the  owner,  and  entitled  to  the  immediate 
possession  of  the  property  in  controversy ; 
that  tbe  same  was  unlawfully  detained 
from  the  appellee  by  the  appellant;  and 
that  it  was  of  tbe  value  of  $350,  for  which 
amount  Judgment  was  rendered  for  the 
appellee  and  against  the  appellant,  to  be 
operative  in  case  tbe  latter  failed  to  turn 
over  the  possession  of  the  property.  From 
the  judgment  of  the  court  this  appeal  is 
prosecuted. 

The  overruling  of  tbe  motion  for  a  new 
trial  is  the  only  error  assigned.  The  rea- 
sons assigned  in  the  motion  for  a  new 
trial  were  two,  viz.:  "(1)  Error  in  the 
amount  of  the  recovery,  and  that  it  Is  too 
large;  (2)  that  tbe  verdict  and  decision  is 


not  sustained  by  snfflclent  evidence."  One 
of  the  questions  then,  and,  as  we  regard 
it,  tbe  controlling  one,  which  is  presented 
for  our  decision  is  whether  tbe  evidence  is 
sufiiclent  to  sustain  the  finding  and  judg- 
ment of  tbe  court.  The  action  of  replevin 
is  a  possessory  action,  and  will  lie  only  In 
cases  where  tbe  piaintlR  is  entitled  to  the 
immediate  possession  of  the  property  In 
controversy.  While  it  may  be  said  that 
the  question  of  ownership  is,  in  some 
sense,  also  involved  in  the  trial  of  such 
cases,  it  does  not  follow  that  in  every  ease 
of  replevin  the  title  to  the  property  is  in 
issue.  On  the  contrary,  a  man  may  be 
entitled  to  the  possession  of  a  cbattel  as 
bailee,  pawnee,  or  in  many  other  ways, 
without  having  the  ultimate  legal  title  to 
tbe  property ;  while  in  one  sense  it  is  true, 
also,  that  be  has  some  sort  of  special  own- 
ership in  it.  Thus,  a  mortgagee  of  a  chat- 
tel, if  the  mortgage  is  silent  as  to  who 
shall  keep  tbe  possession  until  the  debt 
which  it  was  given  to  secure  becomes  due, 
is  entitled  to  the  immediate  possession, 
though  the  mortKagoris  still  the  ultimate 
owner,  and  retains  the  right  to  the  equity 
of  redemption  until  the  same  has,  by  sale 
of  the  property,  or  other  proceedings, 
been  legally  foreclosed.  Hence,  if  a  mort- 
gagee, without  having  first  foreclose^  this 
equity  of  redemption  in  the  mortgagor, 
bring  an  action  of  replevin  for  the  mort- 
gaged goods,  he  may  recover  tbe  posses- 
sion; but,  if  the  mortgagor  afterwards 
redeem  the  goods,  the  right  of  possession 
will  revert  to  the  mortgagor  alter  such  re- 
demption. But  if  the  mortgagee,  prior  to 
the  commencement  of  the  proceedings  in 
replevin,  in  some  legal  way  foreclose  tbe 
equity  of  redemption,  and  at  a  sale  under 
Bucb  proceedings  become  the  absolute 
owner  of  the  chattels,  and  then  bring  re- 
plevin for  them,  the  action  may  determine 
not  only  the  right  to  the  possession,  but 
the  title  to  the  property  also ;  and  where, 
in  such  case,  both  the  title  and  right  of 
possession  are  claimed  and  adjudged  to 
be  in  the  plaintiff,  the  judgment  Is  conclu- 
sive upon  the  parties  to  the  record,  both 
as  to  possession  and  title,  as  long  as  tbe 
judgment  remains  in  force.  Smith  v. 
Mosby,  98  Ind.  445;  Landers  v.  George, 
49  Ind.  307.  This  double  character,  as  it 
were,  of  the  action  renders  it  somewhat 
difficult  at  times  for  an  appellate  court  to 
make  a  satisfactory  determination  of  the 
question  whether  a  given  state  of  facts, 
when  the  law  has  been  applied  to  it,'iB 
sufficient  to  warrant  a  general  finding  for 
the  plaintiff,  without  specifying  whether 
the  right  of  recovery  is  based  upon  that 
of  possession  only,  or  upon  both  the  right 
of  possession  and  ownership.  Thus,  If  a 
mortgagee  should,  in  an  action  for  the  i-e- 
covery  of  the  goods  mortgaged,  claim 
both  the  title  and  the  right  to  the  posses- 
sion, and  tbe  case  is  litigated  upon  that 
theory,  and  a  general  finding  is  made  and 
judgment-  rendered  in  favor  of  plaintiff, 
and  upon  appeal  the  appellate  court 
should  become  satisfied  that,  although 
the  plaintlH  below  had  established  his 
claim  to  the  possession,  yet  be  had  failed 
in  proving  absolute  title  to  the  property, 
it  would  be  a  matter  of  some  difficulty  to 
determine   upon  the  kind  of   relief  that 
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should  be  granted  the  appellant.  It,  in 
each  a  case,  this  court  should  afflrro  the 
Judpiment  ot  the  lower  court  because  the 
plaintiff  below  had  prevailed  as  to  the 
question  ol  posaesBion,  there  Is  no  doubt 
but  that  the  afflrmant^e  would  rpsult  in  an 
absolute  bar  to  any  future  artlon  by  the 
mortgagor  to  recover  back  the  property, 
though  be  should  afterwards  pay  the  debt 
secured  by  the  mortgage,  and  thus  redeem 
the  property.  On  the  other  hand.  If  the 
cause  is  reversed  because  the  plaintiff  be- 
low recovered  more  than  that  to  which  be 
was  entitled,  it  would  appear  somewhat 
unfair  not  to  affirm  that  portion  of  the 
Judgment  at  least  which  is  correct  and 
ought  to  stand;  and  yet  this  court  would 
hardly  be  considered  as  having  the  power 
to  reverse  in  part  and  affirm  in  part  when 
the  form  of  the  judgment  is  such  that  the 
complex  character  ot  the  finding  cannot 
be  determiued  therefrom  without  the  aid 
of  the  utiier  portions  of  the  record.  In 
the  absence  of  any  precedent  set  us  by  the 
supremo  court,  we  would  consider  In  such 
case  that  the  most  satisfactory  mode  ot 
remedying  the  barm  done  would  be  by  a 
reversal  of  the  entire  judgment,  so  that 
the  trial  conrt  would  be  enabled,  upon  a 
new  hearing,  to  adjust  its  findings  and 
judgment  to  the  rulings  of  the  appellate 
court. 

It  is  clearly  shown  by  the  record  in  the 
case  at  bar  that  the  parties  in  the  trial 
conrt  litigated  both  the  right  ol  posses- 
sion and  the  title  of  the  property.  The 
court,  by  its  judgment,  determined  not 
only  that  the  plaintiff  below  bad  the  right 
to  the  Immediate  possession  of  the 
goods ;  but  it  also  decided  in  effect  that 
the  sale  made  under  the  mortgage  to  her 
was  a  valid  sale,  and  foreclosed  the  equi- 
ty of  redemption,  and  placed  the  title  for- 
ever beyond  the  power  and  control  ot  the 
appellant.  When  the  appellant  purchased 
the  property  he  succeeded  to  all  the  rights 
of  the  mortgagor.  Appellant  being  in 
possession,  the  presumption  ot  ownership 
follows,  until  otherwisesbown.  We  think 
the  evidence  shows  without  conflict  that 
appellee  knew  of  the  sale  to  appellant. 
Upon  this  subject  W.  C.  Farrar  testified  as 
follows:  "In  April,  1888,  McCracken  in 
our  officesurrendered  thekey  to  the  Eclipse 
saloon,  and  sold  to  the  defendant  all  of 
the  property  in  the  saloon ;  and  I  notified 
John  Coyle,  agent  of  plaintiff,  of  that  fact 
at  least  two  months  before  any  notice  or 
proceedings  in  foreclosure,  as  shown  in 
this  suit. "  The  only  evidence  upon  this 
subject  on  the  part  ot  appellee  was  that  ot 
John  Coyle,  the  appellee's  husband  and 
agent,  who  testified  as  follows:  "The 
first  I  ever  knew  ot  Whitehead's  buying 
the  property  was  from  W.  C.  Farrar,  after 
I  made  a  demand  of  the  property  from 
the  defendant. "  Counsel  for  appellee  say 
this  was  after  the  sale.  They  refer  us  to 
the  testimony  of  John  Coyle;  but  we  do 
not  find  in  it  any  reference  to  the  time  he 
made  the  demand,  except  that  he  says  it 
was  "before  suit."  Cpon  the  question  of 
time,   then,    the    testimony   of    Farrar 


stands  alone,  and  be  says  it  was  at  least 
two  months  before  proceedings  were  Insti- 
tuted. We  do  not  see,  therefore,  upon 
what  evidence  iu  the  record  the  court 
could  find  that  the  appellee  had  no  notice 
of  the  sale  and  transfer  from  the  mortga- 
gor to  the  appellant.  But  if  the  appellee 
Itnew  of  the  sale  and  transfer,  it'  was  faer 
duty,  after  the  acquirement  of  such  knowl- 
edge, to  deal  with  appellant  In  reference 
to  these  goods  the  same  as  it  be  were  the 
mortgagor.  The  mortgage  provided  for 
a  written  notice  of  10  days  before  sale. 
The  parties  had  a  right  t<j  stipulate  for 
such  notice,  and  it  was  the  duty  of  the 
appellee  to  give  it  in  the  manner  and  for 
the  lengtii  of  time  specified  in  the  mort-. 
gage.  Jones, Chat.  Mortg.  §  795.  After  the 
mortgagor  bad  transferred  the  equity  of 
redemption  and  whatever  interest  be  had 
in  the  mortgaged  goods  to  the  appellant.^ 
of  which  the  appellee  bad  notice,  it  was  to 
no  purpose  that  written  notice  of  the  sale 
should  be  served  upon  the  mortgagor  on- 
ly. To  him  It  was  a  matter  of  absolute 
indifference  whether  the  property  was  sold 
or  not,  and  a  notice  to  him  was  but  an 
idle  and  meaningless  ceremony.  The  ap- 
pellee's counsel  argue  that  it  could  have 
made  no  difference  to  the  appellant  wheth- 
er he  received  written  notice  or  not;  that 
he  had  received  verbal  notice  ot  it,  and 
that  answered  the  purpose.  There  is 
nothing  in  the  recol-d  to  show  that  the 
appellant  ever  waived  the  written  notice 
specified  in  the  mortgage,  and  he  had  a 
right  to  insist  apon  a  strict  compliance. 
What  may  have  been  the  reason  for  pro- 
viding tor  such  notice  in  theeon  tract  is  not 
for  us  to  inquire  into.  We  must  take  the 
contract  as  it  is ;  and  this  is  true  also  of 
the  parties  and  their  privies.  There  was 
much  conflict  in  the  evidence  as  to  wheth- 
er the  appellant  ever  received  even  verbal 
notice  of  the  sale.  The  written  notice 
would  have  done  away  with  all  contro^ 
versy  upon  that  subject;  and  this  may 
have  been  the  very  reason  why  it  was  pro- 
vided for  in  the  mortgage.  However  that 
may  be,  the  agreement  between  tbe  par> 
ties  is  the  law  of  the  case,  and  by  it  they 
must  stand  or  fall.  Other  objections  are 
urge«]  to  the  validity  ot  the  sale,  but  as 
they  may  not  occur  again,  it  will  not  be 
necessary  to  pass  upon  them.  We  think 
the  sale  was  void  for  failure  to  give  the 
written  notice  Biiecifled  in  the  mortgage; 
and  that,  therefore,  while  the  appellee  had 
a  possessory  right  to  the  property,  his 
title  failed,  and  upon  this  branch  ot  the 
case  the  finding  should  have  been  for  the 
appellant.  It  will  not  be  necessary  to  con- 
sider tbeqnestlon  whether  the  finding  was 
excessive;  but  it  may  not  be  unprofitable 
to  state  here  that  the  alternative  judg- 
ment tor  $350 — the  adjudged  value  ot  the 
property — was  f  5U  in  excess  otthe amount 
claimed  in  tbe  complaint.  The  judgment 
is  reversed,  at  appellee's  cost,  and  tbe 
cause  remanded,  with  Instructions  to  the 
conrt  below  to  sustain  the  motion  for  a 
new  trial,  and  for  further  proceedings  not 
inconsiutent  with  this  opinion. 
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McAninch  v.  Hamilton. 

(Appelate  Court  of  Indiana.    May  15, 1891.) 
Damages  for  Bbkacr  or  Contbaot— Leasb— Suf- 

fioisnct  of  e^7idxna■ — comflaiiit — aldbb  bt 

Vbbsiot. 
1.  In  on  action  against  a  lessor  for  refosal 
to  delirer  possession  of  certain  realty  in  breach 
of  a  contract  to  lease  same  for  a  year  at  $135,  the 
evidence  showed  that  the  lessee  bad  placed  three 
loads  of  mannre  on  the  land,  sowed  a  bed  of  let- 
tuce, and  spent  a  qoarter  of  a  day  in  extinguish- 
ing a  fire  in  the  grass.  Though  on  direct  exam- 
ination the  lessor  and  several  witnesses  estimated 
the  valae  of  the  rental  at  tSOO,  all,  on  cross-ex- 
amination, flxed  it  at  tl36  or  less.  Held,  that 
there  was  no  evidence  that  the  lessee  had  sns- 
taimed  more  than  nominal  damages,  and  a  ver- 
dict for  160  should  be  set  aside. 

3.  Where  the  sufficiency  of  a  complaint  is 
first  objected  toon  appeal,  after  verdict  and  judg- 
ment below,  the  latter  will  not  be  disturbed,  un- 
less the  complaint  wholly  omits  the  averment  of 
material  and  necessary  facts. 

Appeal  Iroiu  circalt  court,  Cli&tOD  coun- 
ty;  A.  E.  Paiob,  Judj^e. 

Action  for  breach  ot  contract  by  Hush 
M.  Hamilton  against  Angle  McAnincb. 
From  a  verdict  for  plaintiff  and  Judgment 
of  f  60  defendant  appeals. 

J.  V.  Kent,  tor  appellant.  F.  Beale,  for 
appellee. 

RoBiNBON,  J.  This  action  was  com- 
menced by  the  appellee  against  the  appel- 
lant to  'recover  damages  for  the  violation 
of  a  parol  agreement  for  tbeleasing  of  cer- 
tain lands  by  tbe  appellant  to  appellee. 
The  complaint  Is  In  two  paragraphs,  with 
substantially  the  same  averments.    Tbe 

appellee  alleges  that  on  the day  of 

February,  1889,  he  entered  into  a  parol 
agreement  with  ttte  appellant  by  which 
the  appellant  agreed  to  lease  and  rent  to 
the  appellee  for  a  period  of  one  year  tbe 
real  estate  ilescribed  in  tbe  complaint,  at 
an  annual  rental  of '$135;  that  the  appellee 
should  give  the  appellant  his  promissory 
note  for  said  sum,  payable  to  appellant's 
husband,  due  January  1,  1890,  with  se- 
curity, and  that  it  was  agreed  to  accept 
one  Harvey  Rice  as  suruty  thereon ;  that 
said  lease  was  to  run  one  year  from 
March  1, 1889,  to  March  1, 1890;  that,  rely- 
ing upon  the  contract  and  agreement  of 
leasing  as  aforesaid,  appellee  began  work 
upon  said  real  estate,  and  to  prepare  tbe 
same  for  farming  and  cultivation  for  the 
coming  season ;  that  by  virtue  ot  said  con- 
tract, and  by  order  and  direction  of  the 
appellant,  and  by  and  with  her  knowledge 
and  consent,  be  hauled  a  large  amount  of 
manure,  and  caused  same  to  be  placed  up- 
on said  hind,  and  also  prepared  fur  plant- 
ing and  gardening  a  part  thereof;  that  he 
was  engaged  In  said  work  for  the  period 
of days,  and  that  his  services  there- 
for were  reasonably  worth  the  sum  of  |50; 
that,  relying  upon  said  contract,  appellee 
made  necessary  preparations  to  move  up- 
on and  farm  said  land;  that  in  so  doing 
he  was  put  to  large  expense  of  time  and 

money,  to-wit,  $100:  that  on  the 

day  of  March,  1889,  at  the  request  and  di- 
rection of  the  appellant,  the  appellee  ten- 
.dered  to  the  appellant  his  promissory 
note,  payable,  as  directed,  to  appellant's 
husband,  for  tbe  said  sum  of  $135,  dated 
March  1, 1889,  due  In  10  months  after  date, 
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with  said  Harvey  A.  Rice  as  surety  there- 
on, and  demanded  possession  of  said  real 
estate;  that  appellant  refused  to  accept 
said  note,  and  deliver  appellee  possession 
thereof  as  provided  for  in  said  contract, 
and  continuously  refused  such  possession, 
although  frequently  requested  to  deliver 
tbe  same.  Tbe  complaint  also  alleges, 
with  much  certainty  and  particularity,  n 
compliance  by  the  appellee  with  tbe  tprnm 
ot  the  contract,  as  well  as  the  nature  uiid 
character  of  the  damages  he  sustained  In 
being  kept  out  ot  tbe  possession  ot  said 
real  estate,  and  demands  Judgment,  etc. 
Tlie  appellant  answered  in  two  para- 
graphs—^rsf,  general  denial ;  second,  set- 
tlement before  tbe  commencement  of  tbe 
suit.  Tbe  appellee  replied  by  general  de- 
nial. The  cause  was  tried  by  a  jury,  re- 
sulting In  a  verdict  tor  the  appellee  for 
$00.  and  Judgment  was  rendered  on  tbe 
verdict  over  a  motion  tor  new  trial.  The 
evidence  Is  In  the  record. 

Under  the  assignment  of  errors,  the  suffi- 
ciency ot  the  complaint  ts  challenged  in 
this  court  tor  theflrst  time,on  the  ground 
"that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. "  An  assign- 
ment ot  error  of  this  character  questions 
the  sufficiency  of  the  complaint  after  ver- 
dict '  and  judgment  thereon.  With  the 
curative  effect  ot  such  verdict  and  Judg- 
ment, nnder  tbe  presnraptions  indulged  In 
their  favor  and  support  when  thus  ques- 
tioned, the  complaint  must  be  radically 
and  fatally  detective.  It  must  wholly 
omit  the  averment  of  material  and  neces- 
sary tacts,  essential  to  the  existence  of  tbe 
cause  ot  action  attempted  to  be  stated,  to 
authorize  or  Justify  tbe  reveraal  of  the 
judgment  by  an  appellate  court  on  ac- 
count of  such  complaint.  Smith  v.  Smith, 
lOOInd.  43,  SN.  E.  Kep.  411.  But  the  com- 
plaint in  this  action  tor  tbe  recovery  ot 
damages  by  reason  of  tbe  breach  ot  the 
contract  therein  alleged  was  sufficient  on 
demurrer,  and  it  was  certainly  snfilcient 
when  called  in  question,  after  verdict  and 
Judgment  thereon, for  the  first  time  in  this 
court.  Under  the  alleged  error  of  the  cir- 
cuit court  In  overruling  the  motion  for 
new  trial,  appellant's  counsel  insist  with 
much  confidence  that  the  verdict  ot  the 
jury  was  not  sustained  by  suflicient  evi- 
dence, was  contrary  to  law,  was  excessive, 
and,  at  most,  shoul<l  have  been  tor  merely 
a  nominal  sum,  and  that  there  was  no 
evidence  to  sustain  the  verdict  for  more 
than  a  nominal  sum.  We  have  carefully 
read  and  examined  the  evidence,  and  our 
conclusion  accords  with  the  appellant,  and 
we  think  .that  there  is  much  merit  In  this 
claim. 

The  evidence  shows  the  following  facts: 
Previous  to  March  1,  1889,  negotiations 
were  being  carried  on  between  the  appel- 
lee and  appellant  in  relation  to  leasing  the 
40-acre  tract  ot  land  described  In  the  com- 
plaint, which  negotiations  resulted  In  the 
consummation  of  a  parol  agreement 
whereby  the  appellant  leased  to  the  appel- 
lee the  described  land  for  the  term  of  one 
year  from  April  1, 1889,  at  an  annual  rent- 
al ot  $135,  for  which  tbe  appellee  was  to 
execute  bis  note  payable  in  bank  dated 
March  1, 1889,  due  In  10  months,  with  one 
Harvey  Rice  as  bis  surety.    The  appellee 
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dm  not  execute  bis  note  on  the  let  of 
Maixti,  as  agreed  upon,  after  which  time 
appellant  dPinnnded  the  execDtlon  of  the 
note.  There  wap  Btill  some  delay,  when 
again,  on  the  25th  of  March,  appellant, 
through  her  husband,  as  her  agent,  de- 
manded the  execution  of  the  note  aa  he 
■  cItiliDH  on  that  day,  but  appellee  claims  in 
hlB  evidence  that  time  was  waived,  bo  It 
was  done  that  week :  that  on  the  28th  of 
.March  appellee,  with  the  Burety  named, 
signed  the  note  dated  March  1,1889,  due  in 
10  months,  payable  in  bank  to  appel- 
lant's husband,  for  the  amount,  and  in 
all  things  in  accordance  with  tlie  agree- 
ment, and  on  that  day  tendered  said  note 
to  appellant  and  her  husband,  as  her 
agent,  tend  demanded  possession  of  the 
real  estate  under  the  agreement,  which 
note  they  refused  to  accept,  and  refused 
to  give  appellee  possession  ander  the 
agreement.  The  claim  is  then  made  by 
appellant  that  there  was  a  settlement, 
but  there  is  a  conflict  on  this  claim,  appel- 
lee claiming  It  was  a  settlement  of  other 
matters,  and  did  not  include  his  claim  for 
damages  growing  out  of  the  breach  of  the 
agreement  for  the  lease  of  the  real  estate. 
By  the  appellee's  evidence  It  is  shown 
that,  before  the  controversy  aroseover  the 
execution  of  the  note,  and  before  the  term 
of  the  lease  was  to  commence  to  run,  un- 
der his  own  proposition  be  hauled  three 
louds  of  manure,  and  placed  it  on  the  real 
estate,  sowed  a  bed  of  lettuce  in  the  gar- 
den, and  spent  a  quarter  of  u  day  in  put- 
ting out  the  fire  that  had  caught  in  some 
grass.  The  amount  of  work  done  was 
merely  nominal  in  value.  There  were  from 
25  to  30  acres  of  cleared  land,  including 
about  2  acres  occupied  by  house  and  stable, 
and  used  as  a  garden.  The  remaining 
part  of  the  land  was  not  shown  to  be  of 
any  rental  value  for  any  purpose.  There 
was  a  four-room  frame  house,  and  a  sta- 
ble built  with  poleB  Bet  in  the  ground  and 
boarded  up,  on  the  premises. 

Upon  the  question  of  the  measure  of 
damages,  the  evidence  on  behalf  of  the  ap- 
pellee was  as  follows:  The  appellee  tes- 
tified, on  direct  examination,  that  there 
were  30  acres  of  the  land  in  cultivation, 
including  the  barn-lot,  house,  and  yard. 
Appellee  was  then  permitted  by  the  court 
to  answer  the  following  question:  "Yon 
may  state  to  tne  jury  what,  in  your  opin- 
ion,tbe  use  and  occupancy  of  the  land  for 
the  period  of  one  year,  beginning  March 
1,  18S9,  and  ending  March  1,  1890,  is 
worth?"  Appellee  answered:  "Three 
hundred  dollars."  On  cross-examination 
the  appellee  stated  that  he  knew  nothing 
of  the  valueof  rents  in  that  neighborhood, 
although  he  lived  within  40  rods  of  the 
premises;  bnt  tiiat  the  house,  stable,  and 
garden  were  worth  f  5  per  month ;  that, 
when  the  agreement  of  lease  was  entered 
into,  f  135  was  a  fair  annual  rental  of  the 
premises.  The  question  as  to  the  value 
of  the  use  and  occupancy  of  the  land  tor 
the  period  of  one  year,  beginning  March  1, 
1889,  and  ending  March  1,  1890,  was  pro- 
pounded to  M.  H.  Belknap,  a  witness  on 
behalf  of  appellee,  who  answered:  "The 
rental  value  would  probably  be  worth 
fl25orfl30."  John  Sheets,  on  behalf  of 
appellant,    on    direct    examination,    an- 


swered the  qnestlon  as  to  the  value  of  use 
and  occupation  of  the  land  for  the  term 
of  the  tenancy  at  f -300.  On  cross-exami- 
nation, the  witness  placed  the  rental  val- 
ue at  f4.40  to  f  4.50  per  acre  for  the  30 
acres  of  cleared  land,  and,  estimating  the 
use  and  occupancy  at  $300,  stated:  "The 
rental  value,  as  I  understand  it,  is  about 
what  a  man  has  to  pay  for  the  privilege 
of  farming  ground,  and  the  difference  be- 
tween that  and  what  he  raises  outside. 
Counting  labor  and  expenses,  be  could 
raise  enough  stuff  to  sell  fSOO  worth. 
Sometimes,  when  a  season  1b  like  It  was 
last  year,  people  will  lose  by  giving  cash 
rent."  Harvey  Rice,  a  witness  on  behalf 
of  the  appellee,  nii  direct  examination  an- 
swered the  question  as  to  the  value  of  the 
use  and  occupancy  of  the  land  fur  tlie 
term  of  the  lease  at  f  .SOO,  but  on  cross-ex- 
amination said  the  fair  rental  value  of  the 
land  was  f  13.^;  that.  In  his  estimate  of  the 
value  of  the  use  and  occupation  at  f300, 
he  meant  what  would  be  sold  off  of  it  In 
a  year,  which  would  include  labor,  ex- 
pense, trouble,  and  worry  in  raising  it; 
that  there  might  be  a  failure  of  crops,  but 
there  could  be  f.S00  worth  of  produce  sold 
oR  of  the  farm  in  case  it  was  a  good  sea- 
son, and  the  land  well  tended.  If  it  was 
not  an  average  season  there  would  not 
be  that  much,  and  if  it  was  not  well 
farmed  there  would  not  be  that  much. 
This  was  all  the  evidence  in  the  case  that 
ralated  to  the  measure  of  damages.  In 
the  determination  of  this  question,  under 
the  evidence,  we  do  not  overlook  the  long 
and  well  established  rule  that,  if  the  evi- 
dence tends  to  sustain  the  verdict,  we 
cannot  reverse  the  case.  It  therefore  be- 
came an  important  question  under  the 
contract  sued  on,  being  executory,  to 
look  to  the  law  as  to  the  measure  of  dam- 
ages, as  applied  to  the  evidence  in  this 
case.  In  the  case  of  Railway  Co.  v.  Lutes, 
112  Ind.  276, 11  N.  E.  Rep.  784,  and  14  N.  E. 
Rep.  706,  It  is  held  that  "the  party  who 
has  been  wrongfully  deprived  of  the  gains 
and  profits  of  an  executory  contract  may 
recover  as  an  equivalent,  and  by  way  of 
damages,  the  diHerence  betweeen  the  con- 
tract price,  the  amount  which  he  would 
have  earned  and  been  entitled  to  recover 
on  performance,  and  the  amount  which  it 
would  have  cost  him  to  perform  the  con- 
tract. In  estimating  such  cost,  allowance 
must  be  made  for  every  item  of  cost  and 
expeuBe  necessarily  attending  a  full  com- 
pliance on  his  part,  and,  in  estimatlug  the 
profits,  merely  epecnlatlve  and  conjectur- 
al damages  should  be  excluded."  See,  al- 
so, Dunn  V.  Johnson,  33  Ind.  54;  Hadley 
V.  Prather,  64  Ind.  137;  Fairfield  v.  Jef- 
freys, 68  Ind.  578;  Caesidy  v.  Le  Fevre,  45 
N.  Y.  562;  Devlin  v.  Mayor,  etc.,  63  N.  T. 
8.  There  was  no  evidence  as  to  the  value 
of  the  lease  after  the  payment  of  the  rent- 
al agreed  upon,  from  which  it  could  be  in- 
ferred that  appellee  had  sustained  any- 
thing more  than  nominal  damages;  and 
the  statement  of  the  witnesses  as  to  the 
value  of  the  use  and  occupation  of  the 
land,  when  explained  on  cross-examina- 
tion, did  not  amount  to  anything  more 
than  merely  speculative  and  conjectural 
damages.  There  was  no  evidence  what- 
ever showing  the  cost  and  expenditure 
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necessary  to  complj*  -with  tbe  contract. 
In  fact,  there  was  a  total  failnre  of  proof 
apon  vrhtrb  to  predicate  a  verdict  lor 
more  than  nominal  damages.  We  mast, 
therefore,  conclude  that,  alio  wlnie;  the  bene- 
fit of  all  legal  Intendments  or  Inferences  In 
favor  of  the  appellee,  there  was  no  evi- 
dence to  nafataln  the  verdict.  Other  errors 
are  complained  of,  but,  as  onr  conclusion 
requires  a  reversal  of  the  cause,  it  is  on> 
necessary  to  consider  them.  The  cause  is 
reversed,  with  instructions  to  grant  a 
new  trial,  at  costs  of  the  appellee. 


Parsons  et  a/,  v.  German-American  Bank 

or  St.  Louis. 

(Appellate  Court  of  Indiana.    May  10, 189L) 

BEVliCW  OM  Appbai.. 

In  an  action  by  the  indorsee  of  a   note 

against  the  maker,  where  the  only  question  at 

issue  is  whether  tbe  note  was  negotiated  before 

maturitT,  in  tbe  reiplar  coarse  of  busines^  and 

the  evidence  is  conflicting,  the  judgment  will  not 

be  reversed  on  the  facts.  , 

Appeal  from  superior  court,  Vander- 
bur^b  county ;  Azro  Dyer,  Judge. 

Gflcltriat  &  De  Bruler,  for  appellants. 
P.  W.  Frey,  for  appellee. 

Robinson,  J.  The  appellee  commenced 
tbis  action  against  appellants  upon  a  note 
made  by  the  appellants  to  Alden  Bros.  & 
Co.,  payable  at  the  Old  National  Bank  of 
Evansville,  Ind.,  which  was  Indorsed  by 
Alden  Bros.  &  Co.  to  tbe  appellee  before 
matarlty.  in  the  regularcourseof  bnslness. 
Tbe  appellants  answered  in  two  para- 
graphs: First,  denying  that  appellee  paid 
value  tor  tbe  note,  and  alleging  an  indebt- 
edness to  the  appellants  from  the  payees, 
of  which  appellee  bad  notice  when  the  note 
was  transferred;  Becond,  that  at  tbe  time 
of  tbe  making  of  the  note  sued  on  the 
pnyees  were  indebted  to  tbe  appellants  in 
tbe  sum  of  f600;  that  the  note  was  made 
solely  for  the  benefit  of  the  payees,  and 
that  tbe  appellants  were  intact  the  sure- 
ties for  tbe  payees  on  said  note;  that  ap- 
pellee bad  notice  of  this  fact ;  that  appellee 
held  in  trust  a  large  amount  of  property 
belonging  to  the  payees;  that  appelleehad 
received  unt  of  tbe  avails  of  said  property 
8u  held  in  trust  for  said  payees  much  more 
than  tbe  debts  due  them ;  and  asked  that 
tbe  appellee  be  required  to  render  an  ac- 
count of  the  property  so  received  by  it,  and 
be  required  to  apply  the  proper  amount 
BO  ascertained  as  a  payment  upon  said 
note.  The  cause  was  tried  by  the  court. 
There  was  a  finding  and  Judgment  for  tbe 
apoellee.  Appellants  filed  a  motion  for 
new  trial,  containing  two  causes:  First, 
tbe  finding  of  the  Courtis  notsnstained  by 
sufficient  evidence;  secoacf,  the  finding  of 
tbe  court  was  contrary  to  law, — which 
motion  was  overruled,  and  this  ruling  is 
the  assignment  of  error  in  this  court.  Tbe 
evidence  is  in  the  record.  We  have  care- 
fally  read  and  examined  all  of  tbe  evidence 
in  the  case.  No  good  purpose  would  be 
subserved  by  Incorporating  a  statement 
of  the  evidence  in  this  opinion.  Tbe  issue 
111  the  case,  under  tbe  evidence,  was  one  of 
fact,  and  involved  the  following  as  the 
only  questions  in  tbe  case;  that  is  to  say, 
was  tbe  note  sued  on  negotiated  to  tbe  ap- 
T.27N.E.no,8— 46 


pellee  before  maturity,  and  did  the  appel* 
lee  purchase  the  same  in  the  regular  course 
of  bnslness,  for  value,  without  notice  of 
any  defense  or  set-oft  thereto?  The  evi- 
dence is  in  some  respects  conflicting,  and 
tbe  only  question  in  the  case  is  the  weight 
of  the  evidence,  which  is  not  the  province 
of  this  court  to  determine.  Under  the 
well-known  rule  of  practice,  we  cannot 
disturb  the  finding  when  the  evidence  tends 
to  sustain  it.  In  the  case  at  bar  the  evi- 
dence tends  to  sustain  the  finding.  The 
case  should  be  afllrmed,  and  is  affirmed, 
at  appellants'  costs. 

(128  Ind.  SW) 

Scx>TT  ▼.  Stetlbr  et  al. 
(Supreme  Court  of  Indicma.   May  26, 1891. ) 

COVXNANTS  RuNyiNO  WITH  THB  LAND— RiOHT  TO 

Maintain  Dam. 

1.  A  covenant  in  a  deed  of  certain  premises, 
"together  with  the  mill  and  all  privileges  and 
easements  thereto  belonging, "  that  the  grantor 
had  a  right  to  maintain  the  dam  at  the  height  It 
was  at  uie  time'  the  deed  was  made,  is  a  cove- 
nant running  with  the  land. 

2.  A  defense  that  the  grantor  sold  with  an 
agreement  that  his  grantees  should  rebuild  the 
old  dam,  and  that  it  should  not  be  raised  beyond 
its  original  height,  but  that  for  the  purpose  of 
deceivlug  him  they  destroyed  the  old  marlcs  and 
raised  the  height,  falsely  representing  that  it  had 
not  been  raised,  and  that  the  deed  was  thereafter 
executed  in  ignorance  of  such  facts,  Is  available 
against  subsequent  grantees. 

Appeal  from  circuit  court,  Kosciusko 
county;  Walter  Oudb,  Judge. 

Prater  &  Fr&zer,  for  appellant.  S.  J. 
North  and  Biggs  &  Cook,  for  appellees. 

Elliott,  J.  Tbe  contention  of  appel- 
lees' coansel  that  an  error  in  overruling  a 
demurrer  to  an  insutflcient  paragraph  of 
answer  is  hurmlesB,  in  a  case  where  there 
are  otber  and  more  comprehensive  para- 
graphs of  answer,  cannot  prevail.  Coun- 
sel confuse  a  ruling  holdiuK  a  good  para- 
graph bad  with  a  ruling  boldlng  a  bad 
paragraph  good,  and  are  tbns  led  into 
a  radical  error;  for  there  is  a  clear  and 
important  difference  between  the  two 
classes  of  cases.  It  may  not  prejudice  a 
defendant'  to  sustain  a  demurrer  to  one 
paragraph  of  an  answer  where  there  are 
others  of  similar  character,  but  it  does 
prejudice  a  plaintiff  to  bold  an  answer  to 
be  a  bar  to  his  cause  of  action  which  does 
not  contain  facts  constituting  a  defense. 
The  question  is,  however,  so  fully  covered 
by  the  decisions  that  discussion  is  not  re- 
quired. Messick  V.  Kailroad  Co., ante,  419, 
(this  term;)  Thompson  v.  Lowe, 111  Ind. 
272-279, 12  N.  £.  Kep.  476;  Epperson  v.  Hos- 
tetter,  95 Ind.  683 ;  McComas  v.  Haas,93  Ind. 
27G-281;  Eve  y.Lonis,91  Ind. 467-463;  Sims 
V.  City  of  Frankfort,  79  Ind.  446-449;  Over 
V.  Shannon,  75  Ind.  352:  Kernodle  v.  Cald- 
well, 46  Ind.  153-158;  Abdil  v.  Abdll.33  Ind. 
460.  The  appellant's  complaint  Is  found- 
ed upon  a  deed  executed  by  the  appellees 
to  Joseph  Harris  and  James  G.  Ackerman 
in  1877.  By  successive  conveyance  the  ap- 
pellant became  the  owner  of  tbe  real  es- 
tate described  in  the  deed.  -  The  deed  of  the 
appellees  conveyed  a  fiouiing-mlll  and  ap- 
purtenances. At  the  time  the  deed  was 
executed,  a  dam  fire  feet  in  height  was  ap- 
purtenant to  the  land,  and  created  the 
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pool  from  which  the  water  that  propelled 
the  intll  machinery  was  obtained.  The 
dam  cauRed  the  water  to  flow  back  npun 
the  land  of  Jnlia  Hnbbell,  and  for  the  in- 
jury thuR  produced  she  brought  an  action 
atralnst  the  appellant,  and,  after  a  con- 
test, recovered  Judgment  for  damages, and 
aleo  secured  an  order  reducing  the  height 
of  the  dam  to  three  feet.  The  appellees 
were  notified  to  defend  the  action.  To  the 
complaint,  which  stated  the  facts  of  which 
we  hare  g^ren  a  synupsis,  the  appellees 
answered  that  they  sold  to  John  Anderson 
and  Joseph  Harris  a  two-thirds  interest  in 
the  land,  mill,  and  appurtenances:  that 
Anderson  and  Harris  >i greed  to  build  a 
new  floarlng-mill;  that  they  also  agreed 
that  they  would  repair  or  rebuild  the  old 
0am,  and  that  it  should  not  be  raised  be- 
yond Its  original  height;  that,  for  the 
purpose  of  deceiving  the  appellees,  Ander- 
son and  Harris  destroyed  the  marks  in- 
dicating the  height  of  the  dam,  and,  with- 
out the  knowledge  of  the  appellees, 
wmngfully  increased  the  height,  and  false- 
ly represeuted  that  the  height  was  not  in- 
creased; that  Ackerman  subsequently  par- 
chased  an  interest  In  the  property,  and 
united  with  Anderson  and  Harris  lu  the 
contract;  and  that  the  deed  set  forth  in 
the  complaint  was  executed  in  Ignorance 
of  the  fact  that  the  height  of  the  dnm  had 
been  Increased.  If  the  original  parties, 
Harris,  Anderson,  and  Ackerman,  were 
seeking  to  recover  for  a  breach  of  the  cov- 
enants in  the  deed  executed  to  them,  there 
would  be  no  difficulty  in  determining  the 
controversy ;  for  it  is  perfectly  clear  that 
they  could  not  recover,  inasmuch  as  the 
breach  was  the  result  of  their  own  colpa- 
ble  wrong.  If  the  appellant  can  recover, 
it  must  be  for  the  reason  that  he  occupies 
a  better  position  than  the  persons  from 
whom  he  derives  his  title.  The  general 
rule,  and  it  is  a  rule  of  wide  sweep,  with 
comparatively  few  exceptions,  Is  that  an 
assignee  can  take  no  higher  or  greater 
rights  than  his  assignor  possessed  .The 
appellant  must  prove  that  the  case  con- 
stitutes an  exception  to  the  general  rule, 
since  one  who  asserts  that  his  case  forms 
an  exception  must  make  good  his  asser- 
tion. It  is  necessary,  therefore,  to  ascer- 
tain and  decide  whether  the  appellant  does 
occupy  a  better  position  than  his  gran- 
tors. It  is  tacitly  assumed  in  the  argu- 
ment of  the  appellant  that  there  is  a  cove- 
nant that  the  grantors  had  a  right  to 
mninUiin  the  dam  at  the  height  it  was  at 
the  time  the  deed  was  made,  and  upon 
this  asBumption  it  is  argued  that,  as  this 
covenant  runs  with  the  land,  there  is  vest- 
ed in  the  appellant,  as  a  remote  grantee, 
the  right  to  maintain  an  action  for  its 
breach.  In  our  opinion,  the  assumption  is 
a  valid  one.  Under  a  deed  suth  as  that 
through  which  the  appellant  claims  title, 
the  right  to  maintain  a  dam  Is  part  of  the 
property  conveyed;  for  that  deed  con- 
tains, as  part  of  the  description  of  the 
premises  convej'ed,  the  following  rwital: 
"Togetlier  with  the  mill,  and  all  privileges 
and  eaf>ementB  thereto  belonging."  The 
right  to  maintain  the  dam  and  to  over- 
flow adjacent  land  was  a  privilege  and  an 
easement,  and  the  appellees  assumed  to 
con  vey  all  easements  and  privileges.    Bass 


T.  Caty  of  Fort  Wayne,  121  Ind.  889,  23  N. 
E.  Rep.  250.  The  covenant  runs  with  the 
land,  because  it  has  nothing  of  the  quality 
of  a  i)er8onaI  covenant,  and  does  have 
the  essential  elements  of  a  real  covenant. 
Nye  V.  Hoyle,  \^  N.  Y.  195,  24  N.  E.Rep.l; 
Canal  Ck).  v.  Rowell,  80  Cal.  114.  22  Pac. 
Rep.  63;  Haxlett  v.  Sinclair.  76  Ind.  488; 
Condultt  T.  Ross,  102  Ind.  106,  26  N.  E. 
Rep.  198 ;  Railroad  Co.  T.Tisfaer.  125  Ind. 
19,  24  N.  E.  Rep.  756.  The  right  to  main- 
tain the  dam  adds  to  the  value  of  the 
property,  and  is,  in  fact,  part  of  it.  In 
other  words,  the  incorporeal  right  is  an 
essential  part  of  the  estate  assumed  to  be 
conveyed,  and  the  covenant,  therefore, 
necessarily  referred  to  the  estate  itself, 
and  not  to  a  personal  or  collateral  mat- 
ter, and  Is  one  running  with  the  land.  We 
shall  assume,  without  deciding,  that  the 
covenant  was  broken  when  the  appellant 
was  evicted  from  part  of  the  easement, 
and  thfit  the  right  of  action  then  accrued, 
and  upon  this  assumption  consider  the 
question  that  remains.  It  Iscvident  from 
what  has  been  said  that,  upon  the  as- 
sumption made  for  argument's' sake,  tlie 
right  of  the  appellant  to  recover  depends, 
as  we  have  already  suggested,  upon  wheth- 
er his  rights  as  covenantee  rise  above  the 
rights  of  the  person  through  whom  his 
title  as  covenantee  Is  derived.  We  recog- 
nize the  force  of  the  reasoning  in  such 
•tases  as  Snydam  v.  Jones,  10  Wend.  180; 
Oreenvanlt  V.  Davis, 4  Hill, 643;  Kellogg  v. 
Wood,  4  Paige,  578,— in  so  far  as  it  pro- 
ceeds upon  the  proposition  that  a  cove- 
nant running  with  the  land  is  protected 
against  equities  as  fully  as  the  title  itself; 
but  we  perceive  little  force  in  the  argu- 
ment that  a  parol  release  is  not  valid  be- 
cause an  Instrument  under  seal  cannot  l>e 
affected  by  an  Instrument  of  less  dignity. 
We  shall  not,  however,  enter  upon  a  dis- 
cussion of  the  general  subject,  for  we  re- 
gard the  question  as  settled  by  our  own 
decisions.  The  decisions  in  the  cases  of 
Robinlus  V.  Lister,  30  Ind.  142;  Gavin  v 
Bnckles,  41  Ind.  628;  and  Coleman  v.  Ly- 
man, 42  Ind.  289,— affirm  that  the  grantor 
ma.v  successfully  defend  against  a  remote 
grantee.  The  rule  has  become  one  of  prop- 
erty ;  hence  it  is  our  duty  to  adhere  to  it, 
and  adjudge  that  a  defense  valid  against 
an  immediate  grantee  Is  equally  effective 
against  a  remote  grantee.  Judgment  af- 
firmed. 

Olds,  J.,  did  not  participate  in  the  decis- 
ion of  this  case. 


CnnM  V.  Meekb. 


(U8  Ind.  360) 


(Supreme  Court  of  Indiana.    May  K,  1801.) 
Salb  op  Uecbdsst's  Laxds  —  DiscHiiuaB  o»  I»- 

OUMBBAHCES — SETTLEHEyT  BT  AOMINISTBATOB. 

1.  Intestate  left  real  estate  incumbered  by  a 
mortgage.  Upon  petition  of  the  administrator, 
the  land  was  decreed  to  t>e  sold  to  pay  debts,  one- 
third  of  the  proceeds  to  be  paid  to  the  widow,  and 
the  balance  upon  the  debts.  No  mention  of  the 
mortgage  was  made  in  the  petition  or  order  of 
sale,  and  the  land  was  sold  under  an  agreement 
with  the  purchaser  that  the  mortgage  would  be 
paid  out  of  tbe  proceeds  of  such  sale.  The  mort- 
gagee was  not  made  a  party  to  the  proceedings. 
Hel<l,  that  the  mortgagee  not  being  made  a  party, 
and  it  not  appearing  by  the  record  that  the  land 
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-was  to  be  sold  freed  ot  tb»  Uen,  tbe  pnrchaser 
took  tbe  land  snbject  to  the  mortKaRe. 

3.  In  an  action  by  a  creditor  of  deceased  to 
set  aside  the  final  settlement  of  the  administra- 
tor, he  Is  not  estopped  from  charging  the  admin- 
istrator with  crediting  himself  with  fnnds  mis- 
appropriated, by  the  fact  that  In  another  suit  he 
sought  to  set  aside  the  sale  on  the  ground  that 
the  land  sold  too  cheaply. 

'  8.  The  failure  of  plaintiff  to  object  to  certain 
acts  of  defendant,  it  not  appearing  that  plaintiff 
knew  his  rights,  or  tiiat  his  failure  t«  object  in- 
fluenced defendant's  conduct,  creates  no  estoppel 
in  plaintiff. 

i.  Where,  upon  the  final  settlement  of  ah  es- 
tate, the  administrator  gave  notice  by  publication 
and  posting,  but  tailed  to  serve  any  summons  up- 
on a  creditor  of  the  estate,  the  latter,  if  he  did 
not  appear  at  snch  final  settlement,  can  have  it 
set  aside,  under  Rev.  Bt  Ind.  1881,  g  2406,  pro- 
viding that,  where  a  final,  settlement  has  been 
made,  and  the  administrator  discharged,  any  per- 
son interested  in  the  estate  not  appearing  at  the 
final  settlement,  nor  personally  summoned,  may 
have  so  much  thereof  as  affects  him  adversely  set 
aside  for  illegality,  mistake,  or  fraud. 

Appeal  from  circuit  court.  Wells  county; 
W.  H.  Carroll,  Special  Judge. 

Mock  &  Simtnous,  for  appellant.  WIU 
son  &  Todd,  for  appellee. 

CIoFFRT,  J.  Darld  Taylor  died  Intes- 
tate in  Wellscoantyin  tbe  year  1882,  seised 
in  fee  of  certain  land  npon  which  one  Mc- 
Kee  held  a  mortgage  to  secure  the  snm  of 
f  800,  which  was  tbe  only  lien  thereon.  Tbe 
appellant  was  duly  appointed  administra- 
tor of  Taylur's  estate,  and,  the  personal 
assets  being  insafflcient  to  pay  the  debts, 
he  filed  a  petition  alleging  that  fact,  and 
asking  tbat  the  widow's  interest  in  the 
land  be  set  otf  to  her  In  severalty,  in  order 
that  he  might  sell  the  remaining  two- 
thirds.  Commissioners  were  appointed  to 
make  partition,  and  reported  that  the 
land  conld  not  be  divided  without  injury 
to  the  owners;  whereupon  the  court  en- 
tered an  order  tbat  the  appellant,  as  ad- 
ministrator, should  sell  tbe  land  as  a 
whole,  and,  after  paying  one-third  to  the 
grantee  of  the  widow,  tbat  be  should  ap- 
ply tbe  remainder  to  the  payment  of  the 
debts  due  from  the  estate.  The  land  was 
accordlngl.r  appraised  and  sold,  and  the 
proceeds  passed  into  the  bands  of  the  ap- 
I>ellant.  No  mention  was  made  ot  the  Mc- 
Kee  mortgage  either  in  the  petition  or  or- 
der ot  .sale,  nor  was  McKee  made  a  party 
to  the  proceeding.  At  tbe  time  of  tbe  sale, 
which  was  at  public  aaetlon,  the  appel- 
lant publicly  annoanced  that  tbe  McKee 
mortgage  would  be  paid  out  of  the  pro- 
ceeds ot  tbe  sale,  and  tbat  the  purchaser 
would  take  tbe  land  freed  from  the  Hen  of 
such  mortgage.  The  land  sold  for  Its  full 
value,  the  purchaser  taking  the  same  with 
tbe  understanding  and  agreement  that 
the  mortgage  should  be  paid  out  of  the 
proceeds  of  the  sale.  The  appellant,  pnr- 
snant  to  such  agreement,  paid  the  McKee 
mortgage  in  lull,  and  Failed  to  pay  the  ap- 
pellee's claim  in  full,  on  account  of  the  in- 
solvency of  the  estate.  A  final  settlement 
sheet  was  filed  by  the  appellant,  notice 
given  by  publication  and  posting  notices, 
and  the  final  settlement  approved,  and 
the  appellant,  as  administrator,  dis- 
charged. No  summons  was  served  upon 
the  appellee,  and  be  did  not  appear  at  the 
final  settlement.    He  prosecuted  this  ac- 


tion in  the  court  below  to  set  aside  the 
final  settlement,  and  succeeded.  This  ap- 
peal is  prosecuted  from  tbe  judgment  set- 
ting aside  snch  final  settlement,  the  appel- 
lant contending— F/n7t,  that  no  suflScient 
facts  are  shown  to  authorize  the  setting 
aside  of  the  final  settlement;  second,  that 
he  had  the  legal  right  to  pay  the  McKee 
mortgageintnll;  t/j/nf,thattbe  appellee  is 
estopped  from  attacking  and  setting  aside 
the  final  settlemt-nt  on  account  ot  bis  con- 
duct prior  thereto. 

Under  the  first  contention  it  is  claimed 
tbat  there  is  no  law  in  this  state  author- 
ising tbe  issuing  and  service  ot  a  summons 
upon  a  creditor  in  case  of  a  final  settle- 
ment, and  that  a  creditor  failing  to  ap- 
pear in  response  to  publication  and  post- 
ing notices  is  precluded  by  the  order  dis- 
charglug  the  administrator.  Section  281)5, 
Be  v.  St.  1881,  provided  that,  if  a  final  set- 
tlement account  was  filed  after  tbe  expira- 
tion of  tbe  year,  notice  should  be  given 
to  the  creditors  of  the  deceased  of  the  time 
set  lor  the  hearing  ot  the  same.  It  any 
matter  was  exhibited  in  tbe  account  neces- 
sary to  be  answered  or  specially  to  be 
determined  by  the  court.  It  required  tbe 
parties  to  beetfected  thereby  to  be  person- 
ally summoned  to  attend  the  hearing  of 
such  account,  and  show  cause  why  tbe 
same  should  not  be  approved.  Section 
2403  provides  that  when  any  final  settle- 
ment has  been  made,  and  tbe  administra- 
tor or  executor  discharged,  any  person  in- 
terested In  the  estate,  not  appearing  at 
the  final  settlement,  nor  personally  sum- 
moned to  attend  tbe  same,  may  have  such 
settlement,  or  so  much  thereof  as  alfects 
him  adversely,  set  aside,  at  any  time  with- 
in three  years,  (or  illegality,  mistake,  or 
fraud.  By  an  act  approved  March  7, 1883, 
section  23U5  was  amended  so  as  to  omit 
therefrom  the  provision  relating  to  serv- 
ing a  summons  personally ;  and  it  is  ar- 
gued by  the  appellant  tbat  there  Is  now 
no  statute  authorising  an  administrator 
1o  sue  out  a  summons  upon  filing  his  final 
settlement;  and  by  reason  otthat  fact  tbe 
provisions  of  section  2403,  in  relation  to 
such  service,  are  not  operative.  We  can- 
not give  our  assent  to  this  position.  Tbe 
repeal  of  statutes  by  implication  is  not  fa- 
vored, and  a  statute  will  not  be  held  to 
be  so  repealed  unless  there  is  a  clear  con- 
flict. There  is  no  conflict  between  section 
2408  and  the  amended  section  2395,  and 
therefore  the  latter  does  not  repeal  the 
former.  Section  2403  is  not  affected  by 
the  act  approved  March  7,  1883,  and  Is 
still  In  force.  It  is  too  plain  and  unam- 
biguous to  require  construction,  and  un- 
der its  terms  any  person  interested  in  an 
estate  which  has  been  Anally  settled,  if  he 
was  not  personally  served  with  summons, 
and  did  not  appear  at  the  hearing  of  such 
final  settlement,  may  have  the  same  set 
aside,  if  it  affects  him  adversely,  for  any 
of  the  causes  therein  specified.  Pollard  v. 
Barkley,  117  Ind.  40.17  N.  E.  Rep.  2\)4. 

The  second  question  presented  for  our 
consideration  seems  to  be  settled  by  the 
decisions  of  this  court.  In  tbe  case  of 
Massey  v.  Jerauld,  101  Ind.  270,  it  was 
said:  "Real  estate  incumbered  by  liens 
may  be  sold  by  an  administrator  in  two 
ways :    (1)  Snbject  to  tbe  liens ;  and  (2) 
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to  discharge  the  Hens.  In  the  latter  caite 
tbe  purchaser  will  take  and  hold  the  landa 
Ireed  from  the  Hens.  •  •  •  Unless  oth- 
erwise ordered  by  tbe  court,  they  [adminis- 
trators] sell  and  convey  tbe  land  sublect 
to  all  Incumbrances. "  To  divest  tbe  lien 
of  a  mortKage  by  an  administrator's  sale 
of  land,  tbe  mortgagee  must  be  made  a 
party  to  tbe  proceeding,  and  tbe  court 
must  order  tbe  sale  of  tbe  land  to  dis- 
charge tbe  lien.  In  snch  case  the  lien  is 
divested,  and  follows  the  proceeds  of  the 
sale.  Martin  v.  Bea8ley,49Iud.  280;  Boas 
V.  McChesney,  63  Ind.  193;  Foltz  t.  Peters, 
16  Ind.  244;  Clarke  v.  Henshaw,  30  Ind. 
144;  State  t.  Kelso,  94  Ind.  5S7:  Hender- 
son T.  Whltinger,  66  Ind.  131;  Moody  ▼. 
Shaw,  85  Ind.  88;  Brown  v.  Forst,  95  Ind. 
248.  In  this  case,  McKee,  the  mortgagee, 
was  not  a  party  to  the  proceeding  to  sell, 
nor  did  the  court  order  a  sale  to  pay  his 
mortgage.  It  is  plain,  therefore,  that  the 
lien  of  the  McKee  mortgage  was  not  di- 
vested, and  that  the  purchaser  took  tbe 
land  subjectto  such  lien,  notwithstanding 
the  administrator's  assurance  to  tbe  con- 
trary. The  question  as  to  whether  tbe 
land  was  sold  subject  to  the  lien  of  tbe 
mortgage,  or  freed  therefrom,  must  be  de- 
termined by  the  record,  and  not  by  the 
declarations  of  the  administrator.  Mas- 
sey  V.  Jerauld,  supra.  As  tbe  land  of  tbe 
deceased  was  sold  subject  to  the  McKee 
mortgage,  the  appellant  bad  no  authority 
to  pay  Bucb  mortgage  debt  in  full,  to  the 
injury  of  the  appellee.  Such  payment  was 
illegal,  and  a  final  settlement  givlngcredit 
for  the  amount  thus  paid  was  illegal,  and 
was  properly  set  aside. 

We  do  not  think  tbe  matter  relied  on  by 
the  appellant  constitutes  an  estoppel. 
Tbe  only  afiBrmative  matter  alleged 
against  the  appellee  Is  that  he  brought  a 
suit  to  set  aside  the  sale  of  the  land,  alleg- 
ing as  a  reason  therefor  that  tbe  land  sold 
too  cheap.  In  this  action  he  was  defeat- 
ed. We  are  not  able  to  see  any  connec- 
tion between  the  matters  involved  in  that 
suit  and  thecontroversy  here.  In  tbiscuse 
tbe  appellee  proceeds  upon  tbe  theory  that 
tbe  sale  of  the  land  was  legal,  but  alleges 
that  the  appellant  misappropriated  tbe 
funds  arising  from  such  sale. 

The  other  matters  relied  on  as  constl> 
tntlng  an  estoppel  consist  of  tbe  failure 
of  tbe  appellee  to  make  objections  to  cer- 
tain acts  and  declarations  of  the  appel- 
lant; but  it  does  not  appear  that  tbe  ap- 
pellee knew  bis  rights,  or  that  his  failure 
to  object  in  any  degree  influenced  the  con. 
duct  of  the  appellaut;  nor  does  it  appear 
that  the  appellant  did  not  know  all  tbe 
facts  as  fully  as  the  appellee.  In  such  case 
there  is  no  estoppel.  Hosford  v.  Johnson, 
74  Ind.  479.  There  is  no  error  in  the  rec- 
ord.   Judgment  afSrmed. 

(128  Ind.  264)  

Anderson  et  aJ.  v.  Anderson  et  al. 

(Suipreme  Court  mf  Indiana.  May  14, 1891.) 
New  Tbial  as  of  Right— Quibtino  Title. 
1.  A  motion  in  arrest  of  judgment  in  eject- 
ment will  not  affect  the  right  of  a  party  to  there- 
after more  for  a  new  trial  as  of  right,  upon  com- 
pliance with  Rev.  Bt  Ind.  J  1064,  which  provides 
that  the  court  rendering  judgment  in  ejectment 
must  vacate  same,  and  grant  a  new  trial  to  the 


partv  against  whom  jndgment  is  tendered,  who 
shall  within  a  year  from  the  rendition  of  sncli 
judgment  give  an  undertaking  that  he  will  pay 
all  costs  and  damages  which  shall  Im  teoovcared 
against  him. 

a.  Where  a  complaint  contains  a  paragraph 
seeking  to  set  aside  a  deed  for  fraud  and  undue 
influence,  and  another  to  quiet  title,  and  the  at- 
tacking parties  are  heirs  of  the  deceased  grantor, 
either  party  may  claim  a  new  trial  as  a  matter 
of  right,  under  Rev.  St.  Ind.  i  1004,  granting  such 
new  trial  in  actions  of  ejectment. 

Appeal  from  circuit  court,  Clinton  coun- 
ty ;  A.  £.  Paige,  Judge. 

J.  V.  Kent  and  J.  CJajrbaugb,  for  appel- 
lants. Doyal  dk  Oard,  J.  C.  Sait,  W.  R. 
Moore,  and  J.  G.  Adama,  for  appellees. 

McBkiob,  J.  Tbe  complaint  In  this  case 
was  in  three  paragraphs.  By  the  first 
paragraph  it  was  sought  to  have  a  deed 
for  land  set  aside  because  of  alleged  fraud 
and  undue  Influence  exercised  by  tbe  gran- 
tee over  tbe  grantor;  plaintiffs  alleging 
that  they  were  the  owuers  of  the  same  as 
heirs  at  law  of  tbe  grantor,  who  was  de- 
ceased. The  second  paragraph  was  to 
quiet  title  to  the  same  land,  and  the  third 
was  for  partition  of  said  land.  Tbe  ap- 
pellants were  the  plaintiffs  below.  Tbe 
appellee  David  Anderson  was  the  only 
party  who  made  a  defense,  the  other  de- 
fendants having  flled  disclaimers.  The 
appellee  answered  by  a  general  denial,  and 
also  filed  a  cross-complaint,  alleging  title 
in  himself  to  the  land,  and  asking  to  have 
his  titlequieted.  Tbe  cross-complaint  was 
answered  by  a  general  denial.  Tbe  cause 
was  tried  by  a  jury.,  and  the  appellants 
were  successful,  the  jury  returning  a  gen- 
eral verdict  in  their  favor.  Tlie  appellee 
flled  a  motion  for  a  new  trial  for  cause, 
which  was  overruled.  He  then  moved  In 
arrest  of  judgment,  but  before  the  motion 
In  arrest  was  decided  he  filed  a  motion  for 
a  new  trial  as  of  right,  under  section  1064, 
Rev.  St.  1881,  tendering  with  it  a  bond,  as 
i-equlred  by  the  statute.  This  motion  tbe 
court  sustained,  and  granted  a  new  trial. 
Appellants  then  moved  tbe  court  to  set 
aside  and  vacate  theorder  granting  a  new 
trial  as  of  right,  and  to  restore  upon  the 
records  tbe  judgment  rendered  and  en- 
tered in  favor  of  appellants.  Tbe  court 
overruled  this  motion,  with  other  mo- 
tions, by  which  appellants  sought  tp  attain 
the  same  end,  and  the  question  was  saved 
by  a  proper  bill  of  exceptions.  Tbe  cause 
was  again  tried  by  a  jury,  and  on  this  trial 
the  appellee  WHS  succes8ful,thejury  return- 
ing a  general  verdict,  finding  for  him  both 
on  tJie  complaint  and  cross-complaint.  A 
motion  by  appellants  for  a  new  trial  for 
cause  was  overruled,  and  judgment  was 
rendered  In  favor  of  appellee.  Three 
propositions  are  argued  by  counsel  for  the 
appellants:  (1)  That  tbe  court  erred  in 
granting  a  new  trial  to  the  appellee  after 
he  had  moved  in  arrest  of  judgment;  (3) 
that  tbe  appellee  was  not  entitled  to  a 
new  trial  as  of  right;  (3)  tbe  court  erred 
in  giving  certain  instructions  to  tbe  jury. 

It  is  well  settled  in  this  state  that  a  mo- 
tion for  new  trial  for  cause  romee  too  late 
after  a  motion  in  arrest  of  judgment.  By 
moving  in  arrest  of  judgment,  a  motion 
for  a  new  trial  is  waived.  1  Work,  Pr, 
S   933,    and   cases   there   cited.     This,   how- 


Digitized  by 


Google 


Ind.) 


MoCOLLUM  V.  UHL. 


725 


ever,  in  only  true  of  a  motlnn  tor  a  new 
trial  for  cause.  The  reason  tor  the  rule, 
as  stated  byChlttyin  his  General  Practice, 
(volume  4,  p.  77.)  Is  that  by  moTlni;  to 
arrest  the  judginent  the  party  affirms  the 
verdict.  The  rale,  as  applied  to  motions 
for  a  new  trial  tor  cause,  is  also  subject  to 
the  exception  that  it  only  applies  to  cases 
where  the  party  has  knowleflge  of  the  tact 
on  which  he  gronnds  bis  motion  for  a  new 
trial  at  the  time  of  moving  In  arrest  of 
jndgment.  Mason  ▼.  Palmerton.  2  Ind. 
117.  The  reason  for  the  rule  does  not  ex- 
ist, and  it  can  have  no  application,  where 
the  new  trial  is  asked  tor  as  of  right,  un- 
der section  1064,  supra.  The  provisions 
of  that  section  are  mandatory,  and  the 
court  has  no  discretion,  but  mast  grant  a 
new  trial  upon  compliance  with  the  re- 
quirement of  the  section,  at  any  time 
within  one  year  alter  the  rendition  of  the 
judgment.  Stafford  v.  CroAkhite,  114  Ind. 
320, 16  N.  E.  Bep.  5»6:  Railway  Co.  v.  Mc- 
Broom,  103  Ind.  313,  2  N.  E.  Rep.  760.  In 
our  opinion,  moving  in  arrest  of  Judgment 
does  not  affect  the  right  of  a  party  to 
thereafter  move  for  anew  trial  as  of  right. 
Was  the  appellee  entitled  to  a  new  trial 
aa  of  right?  In  the  case  of  Butler  Uni- 
versity V.  Conard,  94  Ind.  S53,  in  which 
the  plaintiff  Joined  in  the  same  complaint 
an  action  to  recover  possession  of  land 
and  an  action  to  foreclose  a  mortgage,  it 
was  held  that  the  naases  of  action  being 
Improperly  joined,  and  the  party  having 
no  right  to  a  new  trial  to  foreclose  the 
mortgage,  a  new  trial  as  of  right  ought 
not  tobegranted.  This  case  was  followed 
in  Miller  v.  Bank,  99  Ind.  273.  It  is  held, 
however,  in  the  same  case,  citing  the  case 
uf  Cooter  v.  Baston,  89  Ind.  185.  that  while 
in  an  action  for  partition  alohe  a  new  trial 
U8  of  right  was  not  permissible,  yet  as  un- 
der the  fifth  clause  of  section  278,  Rev.  St. 
1B81,  an  action  for  partition  might  be 
Joined  with  an  action  to  recover  posses- 
aion  of  real  property,  when  the  two 
causes  of  action  were  joined,  a  party  to 
the  suit  was  entitled  to  a  new  trial  as  of 
right.  In  the  case  at  bar,  as  we  have 
said,  the  second  paragraph  ot  the  com- 
plaint Is  to  quiet  title,  while  the  third  is 
for  partition.  The  first  paragraph,  while 
In  form  an  action  to  set  aside  a  deed  as 
fraudulent,  is  in  legal  effect  an  action  to 
recover  the  land;  it  being  averred,  as 
above  stated,  that  the  deed  was  obtained 
by  the  grantee  by  fraud  and  by  undue  in- 
fluence overtbe  grantor,  who,  it  is  averred, 
was  the  father  of  the  appellants,  and  they 
bia  children  and  heirs.  A  suit  by  creditors 
tu  set  aside  a  conveyance  as  Iraudulent, 
and  to  subject  the  land  to  the  payment  of 
a  debt,  is  not  a  case  where  a  new  trial  as 
of  right  Is  allowed  by  the  statute.  Truitt 
V.  Truitt,  87  Ind.  514;  Shular  v.  Shular, 
66  Ind.  80.  But  when,  as  in  this  case,  the 
parties  attacking  the  conveyance  are  not 
creditors,  but  heirs  of  the  grantor,  who  is 
deceased,  who  seek  by  setting  the  deed 
aside  to  recover  the  land,  we  think  a  new 
trial  may  be  claimed  as  ot  right  by  either 
party.  Warburton  v.  Crouch.  108  Inrl.  83, 
8  N.  E.  Rep.  634;  Adams  v.  Wilson,  60  Ind. 
560;  Physio-Medical  College  v.  WilkitiBon, 
S9  Ind.  23.  It  follows,  theretore,  that  in 
this  case,  under  the  fir^st  and  second  para- 


graphs, the  parties  were  entitled  to  a  new 
trial  as  of  right,  while  on  the  authority  ot 
Cooter  v.Bastiin,  supra,  the  joinder  ot  the 
count  for  partition  did  not  deprive  them 
of  that  right.  We  conclude  that  the  court 
did  not  err  in  granting  the  new  trial  as  of 
right,  or  in  afterwards  refusing  to  vacate 
it. 

The  instructions  complained  ot  are  not 
properly  in  the  record,  according  to  the 
settled  practice  of  this  court,  and  we 
might  disregard  the  alleged  error  in  giving 
them.  The  appellee,  however,  has  not 
raised  thequestlon,  and  we  have  examined 
them.  The  instructions  in  all  are  21  in 
number.  The  are  very  full,  and  are,  in 
our  jndgment,  a  very  fair  exposition  of 
the  law  applicable  to  the  tacts  of  the  case. 
Appellants  do  not  complain  of  any  entire 
instruction,  but  find  fault  with  one  sen- 
tence in  instruction  No.  16,  and  one  word  in 
Instruction  No.  K%.  Instruction  No.  16 
strikes  us  as  being,  when  all  read  togeth- 
er, quite  favorable  to  appellants  and  as 
containing  nothing  objectionable.  At  all 
events,  the  law  is  well  settled  that  In- 
structions are  not  to  be  jndged  by  de- 
tached clauses  or  sentences,  but  as  entire- 
ties. Craig  V.  State,  (Ind.)  26  N.  E.  Rep. 
842,  and  cases  cited.  The  word  objected 
to  in  instruction  No.  16)^  is  the  word 
"  influenced. "  An  examination  ot  the  con- 
text indicates  that  by  a  clerical  error  the 
prefix  "un"  has  been  omitted,  and  that 
the  word  intended  was  "uninQuenced." 
The  mistake  is  so  obvious  that  it  could 
not  have  misled  the  jury.  We  find  no  er- 
ror  in  the  record.    Judgment  affirmed. 

304) 


(la  Ind. 

McCoLLUM  et  al.  V.  TThl. 
(Supreme  Court  of  Indiana.   Hay  19, 1891.) 

FORBOLOBUBa  OF  TaX-IiIBM— DiTOH  ASSESSIMNT— 

Pabtibs, 
The  foreclosure  of  a  tax-lien  on  land  upon 
whioh  a  ditch  assessment  has  been  made  does  not 
extinguish  the  lien  of  suob  assessment,  where  the 
persons  who  are  beueflcially  interested  in  the 
ditch  are  not  made  parties  to  the  foredosnre. 
Affirming  ante,  163. 

On  rehearing. 

McBridb,  J.  Appellees'  counsel  have 
filed  a  very  earnest  and  ingenious  brief  In 
support  of  their  petition  for  a  rehearing. 
They  say  two  questions  are  involved: 
(1)  Is  It  possible  to  extinguish  the  lien  of 
a  ditch  assessment  by  the  foreclosure  of  a 
superior  tax-lien?  (2)  Who  are  necessary 
parties  to  a  suit  for  that  purpose?  There 
can  be  no  doubt  that  it  is  possible  to  ex- 
tinguish the  lien  of  a  ditch  assessment  hy 
the  foreclosure  of  a  superior  tax-lien.  No 
such  question  confronts  us  in  this  case, 
for  the  reason,  as  stated  in  the  original 
opinion,  that  there  was  no  attempt  to 
foreclose  the  tax-lien  as  against  the  ditch 
assessment.  Counsel  now  say:  "When 
a  lieu  such  as  a  ditch  assessment  exists, 
and  has  not  reached  the  period  of  vesting, 
the  effect  ot  foreclosing  a  superior  lien  is 
not  to  bar  an  equity  of  redemption, — none 
exists,— but  to  extinguish  the  lien  itself." 
The  error  in  appellees'  position  is  that 
they  assume  that  there  can  be  a  valid 
ditch  aHsessmen t  in  which  no  one  has  an 
Interest  entitling  them  to  be  made  parties 
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to  a  proceedInK  aeeking  Its  extin^DiBh- 
ment,and  that  It  1b  possible  by  a  decree  o( 
coart  to  extinguish  the  lien  of  such  assess- 
meat  without  haviiiK  before  the  eonrt 
any  of  the  parties  Interested  in  it.  The 
complaint  shows  the  establishment,  by  or- 
der of  the  board  of  county  coniuiUsloners, 
of  a  ditch  across  the  land  in  question,  and 
that  the  sum  of  $261.62  was  assessed 
against  It  as  the  proportion  properly 
chargeable  thereon  for  the  construction 
of  the  ditch.  This  the  complaint  also 
shows  was  done  long  before  the  proceed- 
ing was  commenced  to  foreclose  the  tax- 
lien.  All  who  were  beneficially  interested 
in  the  construction  of  the  ditch  were  in- 
terested in  the  assessoient  thus  made 
against  the  particular  land.  A  ditch  es- 
tablished by  order  of  the  board  of  county 
commissioners  for  the  drainage  of  wet 
lands,  although  it  maypassover  the  lands 
of  many  men,  and  be  divided  into  many 
allotments  for  its  construction,  and  th«* 
cost  of  construction  may  be  apportioned 
to  many  different  tracts,  yet  is  to  be  con- 
sidered as  an  entirety,  and  the  several  al- 
lotments and  assessments  as  parts  of  an 
entire  system.  For  instance,  suppose  the 
allotment  to  the  land  in  question  was  of 
the  terminal  section  of  the  ditch,  and,  un- 
less it  was  constructed,  there  would  be  no 
outlet,  could  it  be  said  that  the  owners  of 
lands  lying  above  and  assessed  for  the 
cnnntraction  of  the  ditch  had  no  proprie- 
tary interest  in  such  terminal  allotment. 
If  appellees*  contention  is  right,  after  a 
ditch  has  been  established  a  section  may 
be  cut  out  of  it,  or  the  outlet  destroyed, 
by  the  foreclosure  of  a  tax-Hen  upon  some 
one  of  the  tracts  of  land  through  which  it 
is  laid.  In  a  proceeding  to  which  none  of 
those  Interested  in*the  construction  of  the 
ditch  are  parties,  although  as  to  the  re- 
maining tracts  the  owner  may  still  be 
compelled  to  construct  their  aUotments; 
or.  Indeed,  may  have  already  done  so.  If 
this  is  true,  there  is  at  least  one  case  in 
which  the  property  rights  of  a  citizen  may 
be  taken  from  him  without  due  process  of 
law.  We  cannot  assent  to  such  doctrine. 
In  onr  opinion,  the  petitioners,  an<1  other 
parties  to  the  proceeding,  assessed  for  the 
construction  of  the  ditch,  had  such  an 
interest  in  the  assessment  in  question 
thai  its  lien  could  not  be  extinguished  by 
the  foreclosure  of  the  parainonnt  lien 
without  giving  them  their  day  in  court. 
The  petition  for  a  rehearing  is  overruled. 


(128  Ind.  271) 

Davis  et  a/.  ▼.  Fasiq. 

(Sttpreme  Court  of  Indiana.    May  19, 1891.) 

Dissoi.unoR  or  Injukotion — Waiver  ov  Apfilu. 
— Obdisancic— Intoxioatinq  Liquok. 

1.  An  application  for  dissolution  of  an  in- 
junction is  no  (raiver  of  a  pending  appeal  from 
the  order  grantin;;  the  injunction. 

3.  A  decree  granting  an  injunction  to  restrain 
a  city  from  prosecuting  violations  of  a  certain  or- 
dinance "until  the  validity  of  the  ordinance  shall 
have  been  finally  determined"  is  a  final  decree. 

8.  Where  all  the  provisions  of  an  ordinance 
are  not  void,  its  enforcement  cannot  be  enjoined. 

1.  An  ordinance  providing  that  all  places 
where  intoxicating  liquor  is  sold  to  be  drank  on 
the  premises  shall  be  closed  between  11  p.  m.  and 
5  A.  M.  Is  valid.  Following  Decker  v.  Bargeant, 
25  N.  B.  Rep.  4S8. 


6.  Where,  on  an  appeal  from  a  final  decree 
grantintr  an  injunction,  the  orifiiial  complaint  is 
not  In  the  record,  the  action  oi  the  oonrt  in  issu- 
ing a  temporary  injunction  without  notice  is  not 
reviewable. 

Appeal  from  circuit  court,  Vfgo  county ; 
D.  M.  Taylor,  Judge. 

Stlmaon  &  Htlmaon,  for  appellants. 
Faria  &  Hamill,  for  appellee. 

Miller,  J.  This  was  an  action  brought 
by  the  appellee  against  the  mayor,  mar- 
shal, chief  of  police,  and  city  attorney  of 
the  city  of  Terre  Haute,  to  enjoin  them 
from  hearing,  determining,  or  prosecuting 
any  action  ro  recover  penalties  under  an 
ordinance  of  the  city  requiring  saloons  to 
be  closed  from  11  o'clock  p.m.  till  5  o'clock 
A.  M.,  and  on  Sundays,  election  days,  and 
holidays.  The  complaint  was  filed  On  the 
l.Sth  day  of  December,  1890,  during  term 
time  of  court'.  Upon  a  showing  that  an 
emergency  existed,  a  temporary'  restrain- 
ing order  was  issued,  restraining  the  may- 
or and  other  officers  from  hearing  or 
prosecuting  actions  tor  the  enforcement  of 
the  ordinance  until  the  8d  day  of  January, 
1891,  at  which  time  the  cause  was  set  for 
hearing.  Notice  having  been  served  on 
the  appellants,  they  appeared  at  the  time 
fixed  for  a  hearing,  and  upon  their  motion 
the  restraining  order  was  so  modified  as 
to  permit  the  prosecution  of  one  suit,  then 
pending  in  the  circuitcourt  against  James 
Mndigan ;  and  leave  was  given  the  plain- 
tiff to  amend  the  complaint.  On  the  28th 
day  of  January,  the  cause  was  heard,  and 
upon  the  bearing  an  Injunction  was  grant- 
ed enjoining  the  hearing  or  prosecuting  of 
actions  for  the  enforcement  of  the  ordi- 
nance, until  the  validity  of  the  same 
should  be  finally  determined.  This  appeal 
is  prosecuted  from  the  flnat  judgment  of 
the  court  granting  this  injunclon. 

It  appears  from  a  return  to  a  certiorari 
that  since  the  cause  has  been  pending  in 
thiscourt  an  unsuccessful  application  was 
made  by  the  appellants  in  the  court  below 
to  dissolve  the  injunction  appealed  from, 
and  we  are  asked  on  that  account  to  dis- 
miss this  appeal.  No  authority  is  cited  in 
support  of  the  motion,  and  as  it  does  not 
appear  that  the  appellants  have  taken  a 
position  Inconsistent  with  the  one  they 
occupy  in  this  court,  or  that  the  position 
of  the  parties  to  this  appeal  have  been  in 
any  manner  changed  or  altered,  the  mo- 
tion cannot  be  sustained  on  tbat  ground. 
The  appellee  also  asks  that  the  appeal  be 
disralssed  for  the  reason,  that  the  order  of 
the  court  from  which  the  appeal  was 
taken  was  an  interlocutory  order,  from 
which  no  appeal  will  lie.  As  the  Judgment 
of  the  court  from  which  the  appeal  was 
taken  stood  in  the  record  when  the  cause 
was  filed  in  tbls  court,  It  might  well  be 
questioned  whether  it  was  appealable  aft- 
er the  close  of  the  term ;  but  the  Judgrment, 
as  amended  by  order  of  the  court,  and 
brought  here  by  a  certiorari,  is  a  final 
Judgment.  The  record,  as  amended, 
shows  that  the  cause  was  "submitted  to 
thu  court  upon  the  facts  alleg^ed  in  the 
plaintiff's  amended  complaint;  and,  tbe 
court  being  fully  advised  in  the  premises, 
finds  for  the  plaintiff,  and  finds  that  the 
injunction  as    prayed   tor    in  plaintiff's 
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ameuded  complaint  Bbonid  be  fcraoted.  It 
is  therefure  ordered  and  adludged  that  the 
ta]uuction  as  prayed  for  in  plaintifl's 
amended  complaint  be  granted  and  con- 
tinued until  tbe  validity  of  the  ordinance 
in  qoeation  sball  haru  been  Anally  deter- 
mined."  This  was  not  an  interiocntory 
order  ataytng  proceedings  in  a  canae  for  h 
time,  as  was  the  case  in  Taylor  v.  Board, 
etc.,  120  iDd.  t^,  22  N.  E.  Rep.  108,  but  It 
was  a  final  termination  of  this  suit. 

Tbe  amended,  complaint  alleges    that 
tbe.  petitioner  -is  a  resident,  cltisen,  and 
tax-payer  of  tbe  city,  engaged  in  keeping 
a  saloon  for  the  sale  of  intoxicating  liq- 
uors to  be  drank  on  tbe  premises ;  that  be 
brings  this  action  and  files  the  petition 
on  behalf  of  himself  and  170  other  persons 
similarly  situated.    It  also   alleges  tbat 
tlie  defendants  bave  commenced  prosecu- 
tions against  tbe  plaintiff  and  others  for 
alleged  violation  of  the  ordinance,  which 
Is  incorporated  in  the  complaint,  and  will, 
anless  restrained  by  the  court,  commence 
other  0rosecutlon8  for  the  enforrement  of 
tbe  ordinance.    The  objections  to  the  or- 
dinance are  stated  as  follows:  "And  your 
petitioner  also  shows  that  said  ordinance 
is  unconstitutional.  Illegal,  and  absolute- 
ly void ;  it  being  unreasonable  In  its  pro- 
visions, uncertain  in  its  terms,  in  restraint 
of  trade,  prohibitory  ;  and  the  same  is  in 
conflict  with  and  contrary  to  the  provis- 
ions of  section  21  of  urtlde  1  of  the  consti- 
tution   of  the  state  of  Indiana."    It  is 
averred  that  before  the  commencement  of 
thtssnit  a  prosecntion  bad  been  iustituted 
before  the  mayor  of  the  city  against  one 
James  Madigan  for  a  violation  of  tbe  or- 
dinance, which  action  bad  been  appealed, 
and   was    pending   in  the  circuit  court; 
that  tbe  question  of  the  validity  of  the  or- 
dinance could  be  determined  in  that  ac- 
tion.   Tbe  complaint  shows  the  apprehen- 
sion and  distress  of  the  plain  tifl  at  the 
prospect  of  the  failure  of  the  threatened 
prosecutions,    and     tbe    consequent    in- 
creased liability  of  the  city  for  costs,  which 
he  says  would  be  irreparable.    Tbe  prayer 
asks  for  a  temporary  restraining  order, 
°  and  tbat  a  writ  of  prohibition  Issue,  com- 
.  manding  the  defendants  to  abstain  from 
the  filing  of  any  complaints  for  the  recov- 
ery of  the  penalties  provided  for  by  said 
ordinance,  or  from  prosecuting  any  of  tbe 
actions  pending,  except  the  one  against 
Madigan,  until  the  validity  of  tbe  ordi- 
nance sbonld  be  determined  in  tbat  action.. 
The  city  ordinance  Is  as  follows:  "An  or- 
dinance regulating  the  closing  of  saloons. 
Section  1.  Belt  ordained  by  the  common 
council  of  the  city  of  Terre  Haute,  that  at 
the  hour  of  eleven  o'clock  p.  m.  it  shall  be 
tbe  duty  of  every  person  who  is  keeping 
or  nsBisting  to   keep  any  shop,  saloon,  or 
other  place  within  said  city,   or  within 
two  miles  of   the  corporate  limits  thereof, 
for  the  purpose  of  selling,  bartering,   or 
giving  away  any  kind  of  intoxicating  liq- 
uors to  be  used  on  the  premises,  to  eject 
therefrom  every  person  not  regularly  em- 
ployed   therein;   to  close   and   lock   tbe 
doors  thereof  securely,  and  permit  no  in- 
f;re88  thereto  between  said  hour  and  the 
hour  of  five  o'clock  a.  .m.  ;  and  it  shall  be 
the  duty  of  every  person  found  In  any  such 
place  between  said  hours  to  depart  there- 


from whm  requested  to  do  so.  Any  per- 
son violating  any  provision  of  tbis  section 
shall  be  fined  not  less  than  five  dollars 
nor  more  than  twenty-five  dollars.  Sec. 
2.  It  shall  be  unlawful  forany  person  who 
is  keeping  or  assisting  to  keep  any  shop, 
saloon,  or  other  place  within  said  city,  or 
within  two  miles  thereof,  for  the  purpose 
of  selling,  bartering,  or  giving  away  any 
kind  of  intoxicating  liquor  to  be  used  on 
the  premises,  to  open  sucb  shop,  saloon, 
or  other  place,  or  ha  re  any  door  thereof 
unlocked,  on  Sunday,  or  on  any  election 
day  or  legal  holiday,  or  to  permit  in- 
gress thereto  of  any  person  not  regularly 
employed  therein.  Any  person  violating 
any  provision  of  this  section  sball  be  fined 
not  less  than  ten  dollars  nor  more  than 
fifty  dollars  for  each  offense.  Sec.  a.  It 
sball  be  tbe  duty  of  any  member  of  the 
police  force  of  the  city  of  Terre  Haute, 
within  whose  view  or  knowledge  any 
provipion  of  this  ordinance  may  be  vio- 
lated, to  take  the  necessary  steps  to  secure 
tbe  arrest  and  conviction  of  the  offender; 
and  any  policeman  who  shall  willfully  re- 
fuse to  do  so  shall  be  removed  from  the 
force.  Sec.  4.  "Whereas,  an  emergency  ex- 
ists for  the  immediate  passage  of  this  or- 
dinance, all  rules  to  tbe  contrary  are  sus- 
pended, and  this  ordinance  shall  be  in 
force  on  and  after  its  adoption  and  pub- 
lication. Adopted  Nov.  18th,  1890." 
Cooasel  for  the  appellee  admit  in  their 
brief  tbat  they  are  not  entitled  to  a  writ 
of  prohibition  against  tbe  mayor,  and  say 
that  the  prayer  in  the  complaint  for  such 
relief  was  improperly 'and  inadvertently 
inserted.'  This  admissiun  renders  it  un- 
necessary for  us  to  examine  and  pass  up- 
on that  branch  of  tbe  case. 

We  cannot  agree  with  counsel  tbat  a 
court  of  equity  may  not,  in  a  proper 
case,  enjoin  the  enforcement  of  city  ordi- 
nances to  prevent  a  multiplicity  of  ac- 
tions. It  has  been  held  that,  where  an 
ordinance  is  void,  any  party  whose  inter- 
ests are  to  be  injuriously  affected  thereby 
may  go  into  a  court  of  equity,  and  have 
its  enforcement  stayed  by  injunction. 
Mayor,  etc.,  v.  Radecke,  49  Md.  217.  But 
where  the  ordinance  Is  not  void  a  court 
of  equity  cannot  determine  whether  or  not 
tbe  plaintiff  is  guilty  of  its  violation.  Da- 
vis V.  Society,  75  N.  Y  362;  Village  of  Des 
Plaines  v.  Poyer,  123  ill.  349, 14  N.  E.  Bep. 
877.  It  is  essential,  In  a  case  like  tbis  one, 
where  the  plaintiff  does  not  point  out  any 
partlcnlar  provision  in  the  ordinance  that 
infringes  upon  his  rights  or  privileges,  in 
order  to  justify  a  court  in  declaring  an 
ordinance  void,  that  it  should  be  void  not 
simply  In  some  Of  its  provisions,  but  void 
in  toto.  Dill.  Mun.  Corp.  §  421.  Some 
provisions  of  an  ordinance  might  be  void 
and  others  valid  and  enforceable;  and, 
unless  the  plaintiff  is  t<o  placed  as  to  be  in- 
jured by  the  void  part,  he  is  in  no  condi- 
tion to  question  the  validity  of  the  ordi- 
nance. This  renders  it  unnecessary  for  us 
to  examine  and  pass  upon  tbe  validity  of 
the  ordinance  in  question;  not  upon  each 
provision  of  the  same,  but  taking  It  as  a 
whole.  In  tbe  late  case  of  Decker  v.  Sar- 
geant,  125  Ind  404,  25  N.  E.  Rep.  458,  an 
ordinance  of  the  c-ity  of  Valparaiso  was 
upheld  which  provided  that  places  where 


Digitized  by 


Google 


728 


KOBTHEASTEBK  BEFOBTEB.  Vol.  27. 


(lad. 


Intoxicating^,  distilled,  or  fermented  Uq- 
uors  are  sold  to  be  drank  on  the  premlaes 
should  be  closed  at  11  o'clock  p.m.  of  each 
day,  at  vrblcb  time  all  door-screens  and 
obstructions  should  be  removed,  so  as  to 
give  an  unobstructed  view  of  the  Interi- 
or; and  also  required  visitors  to  be  ex- 
cluded from  the  premises  during  the  time 
they  were  to  be  kept  closed.  The  ordi- 
nance In  question  Is,  In  princple,  very 
similar  to  the  one  referred  to  in  Decker  v. 
Bargeant,  supra,  and  upon  the  authority 
of  that  case  we  bold  that  the  ordinance  in 
question  is  not  subject  to  any  of  the  ob- 
jections charged  In  the  complaint,  and 
that,  therefore,  the  court  erred  In  enjoin- 
ing the  prosecution  of  actions  to  enforce 
obedience  to  its  reqnlrements. 

The  appellants  have  assigned  aa  error 
the  action  of  the  coart  In  granting  the 
restraining;  order  issued  at  the  time  the 
complaint  was  filed,  without  notice  to 
the  adverse  party.  We  cannot  review  the 
action  of  the  court  in  this  appeal  for  sev- 
eral distinct  reasons.  One  is  that  the 
original  complaint  filed  at  the  Inception 
of  the  cause  Is  not  In  the  record,  and  we 
cannot,  therefore,  know  what  kind  of  a 
showing  the  plaintiff  made,  or  what  ex- 
cuse he  had  for  not  giving  notice.  In 
Vance  v.  Workman,  8  Blackf.  806,  this 
eonrt  say  that  a  bill  filed  to  enjoin  a  slier- 
ilf's  sale  of  real  estate,  filed  on  the  day  the 
sale  was  to  tube  place,  does  not  show  an 
emergency, no  reason  being  given  why  the 
suit  was  not  filed  soonei.  In  Railway 
Co.  V.  State,  8  Ind.  421,  in  passing  upon 
this  question,  the  court  say :  "The  princi- 
ple here  asserted  is  that  the  complaining 
party  must  not  only  show  that  an  imme- 
diate injury  is  about  to  be  Inflicted,  but 
tLat  he  could  not  reasonably  have  antici- 
pated It  in  time  to  give  the  requisite  no- 
tice; otherwise  the  complainant  might  al- 
ways make  a  case  of  emergency  by  watt- 
ing until  the  act  he  desires  to  have  re- 
strained Is  upon  the  point  of  being  done. " 
We  cannot  accept  the  argument  made  by 
the  appellants,  that  because  court  was  in 
session  In  the  city  of  Terre  Haute  we 
should  infer  that  notice  might,  by  the 
dse  of  due  diligence,  have  been  served  up- 
on the  mayor,  marshal,  chief  of  police,  or 
city  attorney  of  the  application  for  an  In- 
junction. The  argument  seems  plausible, 
but  we  must  presume  in  favor  of  the  ac- 
tion of  the  court.  The  judgment  of  the 
court  Is  reversed,  with  costs,  and  court 
directed  to  dissolve  the  injunction,  and  to 
sustain  the  demurrer  to  the  complaint, 
and  for  further  proceedings  in  accordance 
with  this  opinion. 


a2S  Ind.  85) 

Crew  et  hI.  ▼.  DixoN.l 
iSupreme  Court  tff  Indiana.   May  19, 1891.} 
CoNSTBUonoir  or  Wni/— Tbetavxittabt  Powbbs. 

A  testator  i;ave  his  estate,  both  real  and 
personal,  to  his  wife  for  life,  with  ttie  privilege 
of  asing  the  principal  of  the  personal  estate  for 
her  support.  Ilie  will  also  contained  this  pro- 
vision: "But  before  her  death  I  desire  her  to 
provide,  by  will  or  otherwise,  for  a  distribution 
of  whatever  of  my  estate  may  remain  In  her 
hands,  among  her  and  my  children. "  field,  that 
the  fee  to  the  land  vested  in  testator's  hmrs  at 
'Bsbearlng  dealsd. 


Ua  death,  and  the  wife  liad  no  power  to  devise 
the  land  to  one  of  the  childxen. 

Appeal  from  circuit  court. Clark  county; 
O.  i:*.  FuBoiJsoN,  J  udge. 

J,  K.  Marab  and  A.  Dowling,  for  appel- 
lants.   Oeo.  H.  D.  Gibaon,  for  appelled. 

Eluott,  J.     Thomas    Crew,  tI)rongh 
whom  the  parties  claim  title,  was  twice 
married.    The  appellants  are  his  children 
b.v  his  first  marriage.  His  second  wife  was 
Elisabeth  Oixon,  who  was  a  widow  at  the 
time  of  hermarrlage  tohim.   Tbeappellee, 
Ellsa  Dixon,  is  her  child  by  her  former  m'aiv 
riaee.   ThomasCrew was  tbeownerof per- 
sonal and  real  property  at  the  time  of  hie 
death,  and  of  it  be  made  a  testamentary  dla- 
posi  tion.    His  widow  elec  ted  to  ta  ke  under 
his  will.    She  executed  a  will  wherein  she 
devised  to  the  appellants  f  25  each,  and 
to  lier  daughter  the  real  estate  of  which 
her  husband,  Thomas  Crew,  died  seised. 
The  provisions  of  the  will  of  Thomas  Crew, 
so  far  as  they  are  material  to  this  con- 
troversy, are   these:    "I  give,  bequeath, 
and  devise  to  my  said  wife  all  of  ray  other 
property  of  every  kind,  to    be   held  and 
used  by  her  during  her  natural  life;    the 
house  and  lot  where  I  now  live  to  bie  en- 
tirely under  her  control  so  long  as  she 
shall  live,  together  with  all  the  furniture 
in  the  same;  and  the  notes  that  I  may 
have  to  be  collected  by  her  in  her  individ- 
ual name,  as  they  may  tall  due;  the  prin- 
cipal of  such  notes  to  be  held  or  Invested 
by  her  as  she  may  deem  proper,  with  the 
privilege  to  her  to  use  so  much  thereof  as 
she  may  deem  necessary  to  carry  on  her 
business  or  to  furnish  her  a  comfortable 
support.    But  before  her  death  I  desire 
her  to  provide,  by  will  or  otherwise,  for  a 
distribution  of  whatever  of  my  estate  may 
remain  !n  her  hands,  among  her  and  my 
children,  in   such  manner  as  she.  In  her 
judgment,  shall  deem  best  and  most  equi- 
table; such  distribution  not  to  take  effect 
until  after  her  death."    Where  a  will  lim- 
its the  power  of  the  first  taker  to  life,  the 
devisee  cannot  take  a    fee,    although  he 
may  be  Invested  with  a  power  to  appoint 
those   who   shall    take    that  estate.    In 
the  will  b^ore  us  the  estate  of  the  first 
taker  is  clearly  limited  to  one  for  life;  for  ' 
the  words  employed  In  describing  it  ex- 
pressly designate  it  as  an  estate  for  life, 
and  the  superadded  words,  "to be  entirely 
in  her  control  so  long  as  she  shall  live,* 
make  It  impossible  to  construe  the  will  as 
devising  her  the  fee.    The  fee  descends  to 
the  heirs  unless  the   will   either  directly 
makes,  or  authorizes  some  one  to  make, 
such   a   disposition    of   the  property  as 
breaks  or  interrupts  the  operation  of  the 
law.   Thomas  v.Thoman,108  Ind.676, 9  N. 
E.  Kop.  457,  and  authorities  cited.    As  the 
will  under  discussion  does  not  expressly 
and  directly  dispose  of  the  fee,  the  law 
must  prevail,  unless  there  is  a  power  of  ap- 
pointment which  interrupts  its  operation. 
We  are  clear  that  the  will  does  invest  the 
first  taker  with  a  power  of  disposing  of 
some  of  the  property  named  in  the  instru- 
ment, and  we  have  no  doubt  that  a  power 
may  be  effectively  exercised  without  a  ref- 
erence to  the  instrument  by  which  it  was 
created.    The  settled  rule  is  that  a  power 
may  be  executed  without  a  reference  to 
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the  instrument  creatine  It.  Downle  v. 
Buennagel,  M  Ind.  228;  Sontb  v.  Sootli,  »1 
Ind.  221. 

Bot  the  question  of  difficulty  la  as  to  the 
nature  and  extent  of  the  power  created  by 
the  ■wiil  ol  Thoiraa  Crew.  The  power  is 
not  an  absolute  one;  on  the  contrary, 
It  is  limited  and  qualitied.  It  is  restricted 
to  a  class  comprising  several  persons,  for 
It  is  beyond  controversy  that  the  power 
Is  to  distribute  property  among  persons 
<It>slfrnated  by  the  testator.  The  author- 
ities cited  by  the  appellee  are  far  from 
proving  that  a  power  created  by  words 
such  as  those  employed  by  the  testator  in 
this  instance  is  even  a  general  power.  Of 
Denson  v.  Mitchell,  26  Ala.  860,  it  may  be 
Bti\d— First,  that  the  question  there  was 
as  to  the  estate  uf  the  devisee,  not  as  to 
the  mode  of  exercising  the  power;  and, 
second,  the  power  was  unqualified  and 
unrestricted.  In  Doe  v.  Thorley,  10  East, 
438,  there  were  no  limiting  words,  nor 
were  there  any  such  words  in  Henderson 
▼.  Vaulx,  10  Yerg.  30.  The  power  which 
Mrs.  Crew  assumed  to  exercise  was  a  spe- 
cial power,  and  the  only  question  Is  ae  to 
what  property  it  wasllmited.  If  itcovered 
both  the  personal  and  the  real  property, 
the  appellee  must  succeed;  if  it  embraced 
only  the  personal  ei^tate,  she  must  fail. 
The  problem  for  solution  is  whether  the 
real  estate  and  the  personal  property 
were  placed  in  the  hands  of  Mrs.  Crew 
with  the  absolute  power  of  disposi  tion.  It 
the  will  unifies  the  entire  estate,  and  solidi- 
fies in  one  class  both  the  real  and  personal 
property,  then  she  had  authority  to  disin- 
herit the  children  of  the  testator,  and  de- 
vise all  the  real  estateto herdaughter.  If, 
on  the  other  hand,  the  testator  did  not  in- 
tend to  bring  the  real  estate  under  the 
power  by  malcing  a  single  class  of  prop- 
erty. Mrs.  Crew  coold  not  defeat  the  law 
by  disinheriting  the  heirs  and  appointing 
ber  child  to  talce  the  fee.  The  will,  as  we 
have  seen,  limits  the  estate  of  the  first 
taker  tu  life,  and  gives  her  control  of  the 
real  property  "so  long  as  she  shall  live;" 
Iionce  she  Is  excluded  from  exercising  any 
other  power  except  that  which  resides  in 
a  tenant  for  life.  The  express  mention  of 
onethingexcludesall  others,  and  the  limit- 
ation of  the  power  of  control  to  life  im- 
plies that  with  life  all  control  terminates. 
In  respect  to  the  personal  property,  it  is 
otherwise;  tor,  as  to  that,  it  is  clear 
that  a  right  was  vested  in  Mrs.  Crew  to 
use  such  of  it  as  she  chose,  and  to  distrib- 
ute what  remained  at  her  death  at  her 
pleasure,  subject  only  to  the  limitation 
that  it  most  be  distributed  among  the 
members  of  the  class  designated  by  the 
testator.  There  is  an  express  division  of 
•the  property  into  classes,  and  not  a  uni- 
fication ;  for  it  is  provided  that  one  species 
of  property  may  be  transferred,  bot  the 
other  cannot  be  consumed  or  conveyed. 
The  personal  propsrty  was  placed  under 
the  dominion  of  Mrs.  Crew  for  the  pur- 
poses named  in  the  will,  but  the  real  es- 
tate was  only  placed  under  her  dominion 
so  long  as  she  lived.  The  real  estate 
could  by  no  possibility  remain  In  the 
bands  of  the  widow  of  the  testator  at 
her  death,  since  her  death  terminated  her 
life-estate,  and  the  power  only  autliorlzes 


ber  to  distribute  what  remained  in  ber 
hands.  The  power  is  even  further  lim- 
ited, for  the  words  of  the  will  tire,  "such 
distribution  not  to  take  effect  until  after 
her  death."  As  the  personal  property 
is  given  to  her  to  use  and  to  consume, 
and  only  possession  and  control  of  the 
real  estate  are  given  for  life,  it  is  dilflcnlt 
to  conceive  how  the  two  kinds  of  property 
can  be  regarded  as  up  interfused  as  to  con- 
stitute only  one  class  or  species.  If,  to 
Illustrate  by  example,  the  testator's 
widow  had  undertaken  to  convey  to  her 
daughter  by  deed,  the  conveyance  would 
have  been  ineffective.  Inasmuch  as  there 
was  no  authority  vested  in  ber  to  convey 
the  fee;  for,  to  repeat  what  has  been  said, 
her  estate  was  for  life,  and  her  control 
was  limited  to  the  duration  of  her  estate. 
To  hold  that  the  authority  extended  be- 
yond life  would  be  to  affirm  that  she  took 
control  beyond  the  time  expressly  desig- 
nated by  the  will.  She  was  not,  it  Is  to  be 
rememberel,  empowered  to  distribute 
property  generally;  but  her  authority 
was  limited  to  "  whatever  remained  In  lier 
hands;"  and  as  she  could  not  convey  tite 
fee  of  the  real  estate,  but  could  transfer 
the  personal  property,  the  phrase  "  what- 
ever remains  in  her  bands"  cau  only  mean 
personal  property;  But.  more  than  this, 
the  fee  was  never  in  her,  for  at  no  time  did 
she  have,  or  could  she  have,  anything 
more  than  a  life-estate;  and, as  the  tee  did 
not  "remain  in  her  hands,"  the  power 
could  not  operate  upon  it.  Either  it  must 
be  true  that  the  power  did  not  operate  on 
the  fee,  or  else  it  must  be  truethat  it  oper- 
ated upon  an  estate  not  in  her  bands;  but 
the  latter  alternative  is  excluded  by  the 
terms  of  the  will,  so  that  it  most  be  true 
that  the  real  estate  was  not  placed  onder 
the  power.  The  estate  vested  in  Mrs. 
Crew  being  a  life-estate,  she  bad  no  such 
seisin  in  virtue  of  that  estate  as  empow- 
ered her  to  create  'a  fee  by  appointment. 
Sngden  gives  this  illustration  of  the  rule: 
"If  a  life-estate,  for  example,  were  con- 
veyed to  A.,  to  such  nses  as  B.  should  ap- 
point, and  B.  were  to  appoint  C.  in  fee, 
this  disposition  would  not  take  effect  be- 
yond the  interest  conveyed  to  A."  Sngd. 
Powers,  281. 

How  far  this  rule  extends  it  is  not  im- 
portant to  inqnlre,  for  it  is  sufficient  to 
here  employ  it'as  showing  that  the  seisin 
of  the  life-tenant  was  not,  in  itself,  suffl- 
cient  to  empower  ber  to  create  a  fee,  and 
to  prove  also  that  tire  fee  was  not  in  her. 
If  the  fee  was  not  in  her  at  any  time,  it 
could  not,  of  course,  remain  In  her  hands 
at  her  death.  If  the  fee'was  noteisewbere, 
it  was  in  the  heirs,  for  it  was  not  taken 
from  them  by  simply  caiTylog  out  the 
particular  estate.  If  it  was  not  taken 
from  the  heirs  by  the  power  of  appoint- 
ment, it  was  a  vested  remainder  at  the 
time  of  the  testator's  death.  The  law  fa- 
vors the  vesting  of  remainders,  and  pre- 
sumes that  words  postponing  the  estate 
in  remainder  relate  to  the  beginning  of  the 
enjoyment  of  the  estate,  and  not  to  the 
time  of  Us  vesting.  Amos  v.  Amos,  117 
Ind.  87,  19  N.  E.  Bep.  543;  117  Ind.  19, 
19  N.  E.  Rep.  539.  We  are  required  by 
this  familiar  rule  to  hold  that  the  re- 
mainder. U  there  was  one,  vested  at  the 
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time  of  tbe  testator's  death,  altbougb 
the  enjoyment  was  postponed  until  the 
death  of  tbe  devisee  of  the  particular  e8> 
tate.  This  must  be  tbe  rule,  unless  the 
words  of  tbe  will  clearly  overthrow  tbe 
rules  of  law,  and  this  It  does  not  do.  If 
the  remainder  did  vest,  no  subsequent 
event  could  destroy  it.  In  other  words,  it 
fee  was  once  effectually  vested  In  the  heirs, 
there  it  remained,  for^no  one  was  clothed 
with  power  to  divest  It.  Another  rule  is 
here  influential,  and  that  is  this:  An  heir 
can  not  be  disinherited  unless  the  Intention 
to  disinherit  be  expressed,  or  Is  to  be  clears 
ly  and  necessarily  Implied.  Where  one 
construction  of  an  ambiguous  will  leads 
to  a  disinheritance  of  tbe  heir  and  another 
to  a  favorable  result  to  the  heir,  the  lat- 
ter construction  must  be  adopted.  These 
familiar  rules  support  the  declsioos  in  the 
cases  of  Jenkins  v.  Compton,  123  Ind.  117, 
2»  N.  E.  Kep.  1091,  and  Wood  v.  Uobert- 
son,  118  Ind.  828,  16  N.  E.  Rep.  467.  The 
last-named  case  is  of  controlling  influence 
in  this  case,  since  there  is. no  difference  in 
principle  between  the  two  cases,  althoneh 
the  words  of  tlie  will  in  this  case  are  more 
favorable  to  the  heirs  than  the  words  of 
tbe  will  construed  in  tbe  case  to  which 
we  hare  referred.  In  that  case  it  was 
said :  "It  is  true  the  testator  added  to  the 
life-estate  a  power  of  disposition,  but  this 
does  not  change  the  effect  of  the  will  upon 
the  property  remaining  in  the  hands  of 
tlie  widow  at  the  time  of  her  death."  It 
tlie  testator  did  not  dispose  of  tbe  fee  by 
a  ralld  and  effective  devise.  It  unquestion- 
ably vested  by  force  of  law  In'  his  heirs. 
It  he  did  elfectively  dispose  of  it,  tbe  dis- 
position must  have  been  made  by  other 
and  stronger  words  than  those  which  lim- 
ited the  estate  of  Mrs.  Crew  to  one  for  life. 
It  is  almost  impossible  to  conceive  strong- 
er or  clearer  words  than  those  which  flz 
the  duration  of  her  estate;  at  all  events, 
we  flnd  no  words  in  the  will  equal  in 
power  to  those  which  limit  the  life-estate, 
and  this  limitation  necessarily  leaves  tbe 
remainder  in  fee  where  the  law  casts  it. 
The  remainder  cannot  be  elsewhere  placed, 
unless  we  hold  that  the  subsequent  words 
of  the  will  make  the  remainder  a  contin- 
gent one,  and  leave  the  heirs  wlthoat  any 
uiterest  In  the  fee.  The  only  words  of  the 
will  before  us  which  tend  to  support  tbe 
conclDsion  that  the  testator  meant  to  cat 
off  his  own  children,  or  put  it  in  the  power 
of  tbe  step-mother  to  do  so,  are  these: 
"But  before  her  death,  I  desire  her  to  pro- 
vide, by  will  or  otherwise,  for  tbe  disposi- 
tion of  whatever  of  my  estate  may  remain 
in  ber  hands  among  her  and  my  children." 
We  have  shown,  as  we  believe,  that  these 
words  refer  only  to  the  persona)  property; 
bot  if  this  be  not  clear,  and  there  is  donht 
as  to  the  true  construction  to  be  placed 
Dpon  the  will,  then, under  tbe  rules  stated, 
we  must  give  the  will  a  construction  that 
wlD  yest  the  remainder  and  protect  the 
heirs,  since  those  rules  require  us  to  re- 
solve ambiguous  provisions  In  favor  of  a 
vested  remainder  and  of  tbe  heirs.  Tbe 
only  words  which  oppose  our  conclusion 
are  the  words  "my  estate,"  but  these 
words  cannot  prevail  against  the  other 
words  of  the  will,  aided,  as  they  are,  by 
the  settled  rules  of  law.    The  decisions 


support  as  in  declaring  that  sach  a  gen- 
eral word  as  "estate"  may  be  Justly  con- 
strued to  mean  one  species  of  property 
only,  and  that  it  does  not  always  mean 
both  real  and  personal  property.  Oondie 
y.  Johnston,  109  Ind. 427, 10  N.  E.  Rep.  296; 
Giles  V.  Little,  104  U.  S.  291 ;  Smith  v.  Bell, 
6  Pet.  68;  Brant  v.  Virginia,  etc.,  Ck>..  93 
U.  S.  326;  Green  t.  Hewitt,  97  Dl.  IIS. 
Judgment  reversed. 


oa  Ind.  tio 
Wabbiuttoit  v.  Deuorett  et  a/.i 
(Supreme  Couirt  of  Indiana.    M»7  90,  180L) 
Vbsdor  and  Vswdkk — Eqcitablb  Titlb — NOTICS 
— EjBCmKT— QUIBTINO   TlTLB— Debd— Bou»i>- 
ARIBS. 

1.  nrhere,  by  mntaal  mistake,  a  deed  mlade- 
•cribee  the  property  to  be  ooDToyed,  but  the 
grantee  takes  poesessiOD  of  the  proper  land,  and 
makes  valuable  and  lasting  tmprovetnenti  there- 
on, asabseqaent  purchaser,  with  nodoe  of  the 
grantee's  equitable  UUe,  takes  the  legal  title  sah- 
Jeot  thereta 

3.  Where  defendant,  in  an  action  to  recover 
land,  seeks  by  coanter-claim  to  quiet  title  as 
against  plalnuit,  defendant's  grantor,  whose  title 
was  subject  to  the  same  defect  as  Ids,  is  not  a 
necessary  party. 

8.  Ttie  oonveyanoe  of  land  ixirdering  on  a 
public  highway  passes  title  to  the  center  of  tba 
highway. 

Appeal  from  circuit  eonrt,  Montgom- 
ery county;  P.  S.  Kennedy,  Special  Judge 

L.  J.  Coppaite,  for  appellant.  Hurley  Jt 
Godfelter,  for  appellees. 

CoFFKT,  J.  Thhi  was  an  action  by  the 
appellant  against  the  appellees  to  recover 
the  possession  ol  the  real  estate  described 
in  tbe  complaint. 

In  addition  to  tbe  general  denial,  the 
appellees  answered  that  one  Watkins,  be- 
ing the  owner  of  a  certain  descrll)ed  tract 
of  land  in  Montgomery  county,  Ind.,  sold 
tbe  portion  thereof  described  in  the  com- 
plaint to  one  Jessnp,  and  placed  bim  in 
the  possession  thereof;  that  in  attempt- 
ing to  convey  said  land  by  deed  to  tlie 
said  Jessup  a  mistake  occurred  in  the  de- 
scription, by  reason  of  which  said  deed 
did  not  cover  all  the  land  purchased;  that 
subsequent  sales  and  conveyaneee  were 
made  from  tbe  said  Jessnp  to  persona 
named  until  tbe  appellees  became  the  own- 
ers of  said  land ;  that  the  persons  tbroogh 
whom  the  appellees  make  their  title  par^ 
chased  the  whole  of  tbe  land  described  Is 
the  complaint,  and  each  was  pot  into  tbe 
actual  possession  of  tbe  whole  thereof, 
and  made  valuable  and  lasting  improve- 
ments thereon;  bnt  that  tbe  mistake  la 
the  description  runs  through  all  the  con- 
veyances ;  that  ea<;b  of  said  conveynncev 
was  duly  recorded;  that  sabsequinit  to 
the  sale  and  conveyance  to  the  said  Jes- 
snp, Watkins  sold  and  conveyed  the  re- 
mainder  of  the  land  so  owned  by  bIm  to 
the  appellant,  who  at  The  time  of  his  pur- 
chase had  full  knowledge  of  the  tact  that 
Watkins  had  sold  to  Jessup, and  attempt- 
ed to  convey  the  land  described  In  tlM 
complaint;  that  the  grantees  of  the  said 
Jessup  were  in  tbe  actual  possession  ot 
the  land  in  cimtroversy  at  tbe  time  tbe 
appellant  made  his  porcnasefrom  tbe  said 
Watkins.  The  appellees  also  filed  a  cona* 
tor-claim.  In  which  they  set  np  substsji- 

>  Rehearing  danted.  28  N.  B.  (lA 
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tlally  the  aanie  facts  averred  in  the  aecood 
{tarugranh  of  their  answer,  and  prayed 
that  their  title  to  the  land,  might  be  quiet- 
ed. The  coart  overraied  a  demorrer  to 
the  Becund  paragraph  of  the  answer,  and 
alao  to  th^ecoanter-claim.  A  trial  of  the 
cauae  by  jury  resulted  in  a  verdict  for  the 
-appeUeea ;  opon  which  the  court,  over  a 
motion  for  a  new  trial,  rendei-ed  ]udg< 
nient. 

The  aaslgnmentot  error  calls  inqueation 
the  correctness  of  the  ruling  of  the  circoit 
court  in  overruling  the  demurrer  to  the 
second  paragraph  of  the  answer,  in  over- 
ruling the  demurrer  to  the  counter-claim, 
and  in  overruling  the  appelldnt's  motion 
for  a  new  trial.  As  the  questions  present- 
ed by  overruling  the  demurrer  to  the  sec- 
ond paragraph  of  ttie  answer  and  in  over- 
raliog  the  demurrer  to  the  connter-daim, 
are  anbstan  tlally  the  same,  they  may  with 
propriety  be  considered  together.  In  our 
opinion  the  court  did  not  err  in  overrul- 
ing either  of  said  demurrers.  Each  of  the 
demurrers  admits  that  Watkins  sold  the 
land  in  controversy  to  Jessup  and  placed 
him  In  possession  of  the  same;  that  Wat- 
kins  undertook  to  convey  the  land,  but 
by  mutual  mistake  it  was  incorrectly  de- 
scribed; that  Jessup  and  his  grantees 
have  ever  since  been  in  the  actnal  posses- 
sion of  the  land,  and  have  made  lasting 
and  valuable  improvements  thereon ;  and 
that  the  appellant,  at  the  time  of  hlH  pur- 
chase, had  full  knowledge  of  the  sale  so 
made  by  Watkins.  The  sale  by  Watkius 
to  Jessup,  followed  by  the  delivery  of  pos- 
session and  valuable  and  lusting  Improve- 
ments, vested  the  equitable  title  in  Jes- 
«ap;  and  the  appellant,  having  purchased 
with  notice  of  snch  equitable  title,  took 
the  legal  title  subject  thereto.  Railway 
Co.  V.  McBroom,  114  lud.  198, 15  N.  E.  Rep. 
831;  Barnes  v.  Union  Tp.,  91  Ind.  801; 
Smith  V.  Kyler,  74  Ind.  575.  It  is  urged, 
however,  that  the  counter-claim  seeks  a 
correctiun  of  the  deeds  from  Watkius  and 
the  other  parties  through  whom  the  ap- 
pellees make  their  title,  and  that  there  is 
a  defect  of  parties,  in  that  all  the  parties 
executing  such  deeds  should  have  been 
made  parties  defendant.  The  appellant 
misconceives  the  object  sought  by  the 
counter-claim.  Its  object  was  to  quiet 
title  to  the  land  In  dispute  as  against  the 
claim  of  the  appellant.  To  snch  an  action 
the  grantors  of  the  appellees  were  not  nec- 
essary parties.  Nor  do  we  think  the  court 
erred  in  overruling  the  appellant's  motion 
for  a  new  trial.  The  evidence  .in  the  cause 
folly  supports  the  answer  and  the  coun- 
ter-claim. The  land  in  dispute  was  in- 
closed by  a  fence,  and  was  sold  by  Wat- 
kins and  possession  delivered.  The  party 
to  whom  be  sold,  and  his  grantees,  have 
ever  since  been  in  the  actual  pna&esaicm  of 
the  land,  and  have  made  lasting  and  val- 
uable improvements,  and  have  fully  paid 
the  purchase  price.  They  were  so  in  pos- 
session at  tne  time  the  appellant  pur- 
chased. The  objection  that  the  verdict  of 
the  Jury  gave  appellees  more  land  than 
they  were  entitled  to  i-ecover  Is  not  well 
taken.  The  conveyance  of  land  bordering 
on  a  public  highway,  as  a  general  rule, 
con  veys  title  to  the  center  of  the  highway, 
whether  so  expressed  -in  the  deed  or  not. 


Railroad  Co.  v.  Kodel,  89  Ind.  128.  Locat- 
ing the  line  at  the  center  of  the  highway 
bordering  the  land  in  dispute  does  not 
give  the  appellees  more  land  than  they 
were  entitled  to  receive  under  the  pur- 
chase from  Watkins.  There  is  no  error  in 
the  record.    Judgment  affirmed. 


HoRUAK  et  al.  v. 


(US  Ind.  3S3) 

Hartmbtz. 


(Supreme  Court  of  IndUma.   May  28,  1891.) 

Appeal — Kevibw — Mobtoaqb —  EquiTr  Fa/iCTics 
— Bill  or  Ezceptioxs. 

1.  Where,  after  a  demurrer  is  sustained  to 
one  paragraph  of  a  complaint,  additional  para- 
graphs are  fllecL  tdleging  substantially  the  same 
lacta,  and  requiriag  no  more  evidence  than  the 
one  held  bad,  the  roling  on  the  demorrer  is  not 
assignable  as  error. 

2.  A  mortgage,  given  by  husband  and  wife  to 
secure  a  loan  which  was  partly  used  in  paying 
prior  incumbrances,  shonld  not  be  oanoeled  at 
the  suit  of  the  mortgagors,  even  though  part  of 
the  mortgage  debt  is  notenjtorceable,  where  there 
has  been  no  return  or  tender  of  the  amount  used 
to  pay  the  prior  Incumbrances. 

3.  Under  Rev.  St.  Ind.  i  629,  whlofa  expressly 
requires  that  a  bill  of  ezoeptions  shall  be  filed, 
a  bin  of  exceptions  cannot  be  considered  unless 
the  record  affirmatively  shows  that  it  has  been 
filed. 

4.  Under  the  statutory  requirement  that  the 
time  of  presenting  a  bill  of  exceptions  shall  be 
stated  in  the  bill  itself,  it  is  not  sufficient  to  in- 
dorse the  time  on  the  bill. 

6.  Objections  to  a  decree  cannot  be  made  for 
the  first  time  on  appeal. 

Appeal  from  superior  court,  Vander- 
burgh county;  O.  M.  Welborn,  Special 
Judge. 

c.  B.  Harris  and  J.  T.  Walker,  for  ap- 
pellants.  S.  B.  Horabrook,  for  appellee. 

Elliott,  J.  A  demurrer  was  sustainM 
to  the  third  paragraph  of  the  appellants' 
complaint,  and  upon  this  ruling  is  based 
one  of  the  specifications  of  error.  But,  as 
the  appellants  subsequently  filed  addition- 
al paragraphs,  alleging  substantially  the 
same  facts  as  a  those  pleaded  in  the  para- 
graph held  bad,  and  requiring  no  more 
evidence  to  support  them,  the  error,  if  It 
was  one,  was  harmless.  Where  a  demur- 
rer Is  sustained  to  one  paragraph  of  a 
complaint,  and  additional  paragraphs  are 
snbseqaently  filed,  alleging  substantially 
the  same  facts  and  requiring  no  more  evi- 
dence than  the  one  held  bad,  the  rnling  on 
the  demurrer  I?  not  a vailtible.  Hunter  v. 
Pfeitfer.  106  Ind.  197,  9  N.  E.  Rep.  124,  and 
cases  cited.  We  do  not  mean  to  trench 
upon  the  long-established  rule  that  a 
plaintiff  may  state  his  cause  of  action  in 
different  forms,  nor  do  we  do  so,  lor  we 
hold  that  where  there  is  -an  amendment 
the  amended  pleading  is  superseded,  and 
that  where  the  paragraphs  which  remain 
entitle  the  plaintIO  to  give  the  same  evi- 
dence as  that  admissible  under  the  para- 
graph adjudged  bad,  and  require  no  great- 
er evidence,  an  erroneous  ruling  on  the 
demurrer  Is  not  a  prejudicial  error.  Long 
V.  Williams,  74  Ind,  115;  City  of  Elkhart  v. 
Wlckwlre,  87  Ind.  77.  Where,  however,  a 
paragraph  of  a  complaint  is  erroneously 
adjudged  Insufflcient,  and  others  are  held 
good,  the  error  is  not  harmless  if  the  para- 
graphs  allowed  to  stand  are  substantially 
different  from  that  held  bad,  or  if  those 
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beld  good  laipofte  upon  tbe  plaintiff  the 
burden  of  adducing  atronger  or  greater 
evidence  tlian  would  be  necessary  under 
tbe  paragraph  condemned.  If,  in  other 
words,  the  effect  of  the  rdling  on  demur- 
rer is  to  make  it  necessary  to  introduce 
more  or  greater  evidence,  or  to  exclude 
competent  evidence,  tbe  error  may  be 
prejudicial;  but  it  is  otherwise  where  the 
ruling  on  demurrer  does  not  bave  the 
effect  either  to  abridge  the  right  of  the 
plaintiff  or  to  increase  his  burden.  Tbe 
decision  in  Sammera  v.  Tarncy,  128  Ind. 
560,  24  N.  £.  Kep.  B78,  does  not,  when  Justly 
interpreted,  declare  any  doctrine  opposed 
to  our  conclusion,  tor  all  that  is  there 
decided  is  that  where  two  paragraphs  of 
a  complaint  allege  the  same  tacts  it  is  not 
pi-ejudiclal  error  to  overrule  n  demurrer 
to  one  ot  tbem.  That  case  cannot,  bow- 
ever,  be  construed  as  asserting  that  a 
defendant  would  not  be  prejudiced  if  a  bad 
paragraph  was  beld  good  where  such  a 
ruling  would  enable  the  plaintiff  to  re- 
cover upon  InsulBcent  evidence.  Tbe 
principle  involved  In  such  a  case  is  tho 
same  as  that  Involvsd  in  such  cases  as 
MeSMick  V.  Railway  Co.,  ante,  419,  (this 
term,)  and  Over  v.  Shannon,  75  Ind.  352. 
In  a  case  where  a  demurrer  to  one  para- 
graph is  overruled,  and  there  is  another 
paragraph  stating  the  same  facts  as  the 
paragraph  assailed, butBta ting  additional 
facts,  it  would  be  prejudicial  error  to  bold 
tbe  assailed  paragraph  sufficient  if  in  fact 
it  is  bad  on  demurrer.  If,  to  somewhat 
vary  the  statement,  a  complaint  contains 
two  paragraphs,  and  one  of  them  states 
only  a  part  of  the  tacts  essential  to  a  re- 
covery, and  tbe  other  states  tbe  same 
tacts,  but  also  states  tbe  other  facts  essen- 
tial to  a  cause  of  action,  it  would  not  be 
a  harmless  error  to  overrule  a  demurrer 
to  the  paragraph  stating  part  only  of  tbe 
facto  essential  to  tbe  existence  ot  a  right 
of  action.  Ot  course,  other  parts  ot  the 
record  might  show  a  ruling  in  such  a  case 
to' be  harmless;  but,  unless  other  parts 
ot  the  record  sbould  show  this,  tbe  error 
could  not  be  regarded  as  a  harmless  one. 
Many  cases  affirm  this  doctrlne,but  we  do 
not  deem  it  necessary  to  cite  them. 

Ttie  tacts  as  they  appear  in  the  special 
finding  are,ln  substance,  these:  The  plain- 
tiffs (here  the  appellants)  arehusband  and 
wife,  and  have  been  since  the  year  1875. 
Prior  to  August  22.  18S5,  Hiram  E.  Read 
owned  tbe  real  estate  involved  in  the  con- 
troversy, and  on  that  day  he  conveyed  it 
to  the  plaintlffsjointly.  About  tbe  time  ot 
the  purchase  of  tbe  real  estate  tbe  husband 
contracted  for  the  erection  of  a  dwelling- 
house  thereon,  tor  which  he  agreed  to 
pay,  and  did  pay,  f6<)0.  In  November, 
1884,  tbe  plaintiffs  executed  a  mortgage  to 
August  Matt,  and  obtained  from  him  f350, 
which  was  used  in  paying  for  the  house 
erected  on  the  land  of  the  plalntlRs.  On 
the  26th  day  of  February.  1885,  the  plain- 
tiffs executed  to  the  Franklin  Building 
Association  a  mortgage  to  secure  a  loaa 
of  f  390,  and  they  represented  to  tbe  offi- 
cers of  the  association  that  the  money 
was  to  be  used  in  discharging  liens  npon 
the  property  and  for  improving  it.  On 
these  representations  the  association  re- 
lied.  Of  tbe  money  borrowed  from  tbe  as- 


sociation the  sum  ot  f  365  was  used  to  pay 
the  mortgage  executed  to  August  Matt; 
the  sum  ot  $10  was  nsed  to  pay  expenses 
incurred  in  securing  the  loan,  and  tbere 
is  no  evidence  as  to  the  use  made  of  tbe 
residue.  On  the  6th  day  of  August,  1885, 
tbe  plaintiffs  conveyed  the  property  to 
Herman  Thole  without  consideration,  and 
on  tbe  same  day  obtained  from  the  build- 
ing association  another  loan,  and  execnt-, 
ed  a  mortgage  tor  f  130.  The  association 
knew  that  the  money  obtained  was  to 
be  used  by  the  husband  in  bis  own  busi- 
ness, and  the  money  was  so  used.  On 
the  28tb  day  ot  April,  1886,  the  husband 
obtained  from  one  Klein  a  loan  of  f  200, 
tor  w  btch  a  mortgage  was  executed  by 
the  husband  and  wife.  On  the  29th  day 
of  July,  18S7,  tbe  plalntittH  Joined  in  a 
mortgage  to  Solomon  Barlholine  for  $400, 
and  the  husband  represented  to  Bartho- 
line  that  Thole  had  reconveyed  to  him  and 
bis  wife;  but  this  representation  was  not 
true.  In  June,  1887,  the  husband  applied 
to  Harmets,  the  appellee,  for  a  loan,  rep- 
resenting that  he  was  the  owner  of  tbe 
property ;  that  be  was  about  to  engage  in 
tbe  saloon  business,  and  would  need  more 
capital  than  he  bad.  Harmeti  acceded  to 
the  husband's  request,  and  loaned  him 
flOO,  and  agreed  to  lend  blm  additional 
sums  from  time  to  time.  Subsequently 
the  husband  obtained  divers  sums  ot  mon- 
ey, aggregating  faiO.  The  appellants, 
after  obtaining  the  loan  from  the  appellee, 
informed  him  that  tbe  property  was  in- 
cumbered by  prior  mortgages,  and  of  their 
desire  to  have  him  pay  the  Incumbrances, 
and  requested  him  to  pay  tbe  incum- 
brances and  take  a  mortgage.  To  this 
request  the  appellee  acceded.  Pursuant 
to  tbe  agreement  tbe  appellee  did  pay  tbe 
prior  incumbrances,  amounting  in  the  ag- 
gregate to  $560.  The  appellants  executed 
the  mortgage  involved  In  this  suit  to  se- 
cure the  appellee  tbe  amount  paid  by  blm 
in  discharging  prior  incumbrances  and  the 
loan  made  to  the  husband.  During  the 
course  of  the  negotiations  the  appellants 
represented  to  tbe  appellees  that  tbey 
Jointly  owned  tbe  mortgaged  property, 
and  at  tbetime  ot  executing  tbe  mortgage 
they  conveyed  It  to  Peter  Ascboff.  as 
trustee,  who  Immediately  reconveyed  to 
the  husband,  Herman  Hor man.  The  prom- 
issory note,  evidencing  the  amount  due 
the  appellee,  was  executed  by  the  husband 
alone.  Tbe  real  estate  was  bought  with 
the  husband's  money.  On  the  facts  thus 
found  the  court  declared,  as  a  conclusion 
of  law,  that  the  appellants  were  not  enti- 
tled to  a  decree  canceling  tbe  mortgage 
executed  by  tbem  to  the  appellee. 

There  was  no  error  in  the  conclusion  of 
law  stated  by  the  court.  It  it  were  con- 
ceded tliat  part  of  the  sum  secured  by  the 
mortgage  executed  by  the  appellants  to 
the  appellee  was  not  enforceable  against 
tbe  mortgagors,  still  the  suit  to  cancel  the 
mortgagemust  fail, tor  the  appellants  can- 
not have  equity  without  doing  equity. 
Equity  requires  that  there  should  at  least 
be  a  payment,  or  tender  of  tbe  amount 
paid,  to  discharge  prior.  Incumbrances. 
This  proposition  is  too  plain  to  Justify 
elaboration. 

Tbe  appellee  contends  that  as  the  record 
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does  not  Bhow  tbe  Ottng  of  a  bUl  of  excep- 
tloDS  there  la  no  bill  in  the  record.  The 
contention  that  tbe  bill  must  be  filed,  and 
that  the  record  should  show  its  filing, 
must  prevail.  Tbe  statute  expressly  re- 
quires that  the  bill  shall  be  filed.  Rer.  St. 
629.  Until  filed  it  is  not  part  of  the  record, 
and  unless  theflling  is  afllrmatlvely  shown 
by  tbe  proper  record,  there  is  no  evidence 
of  tbe  fact  upon  which  tbe  appellate  tribu- 
nal can  act.  Pratt  t.  Alien,  95  Ind.  404; 
L.oy  T.  Loy,90  Ind.  404;  Hull  v.LiOutb,  109 
Ind.  815.  10  N.  B.  Rep.  270;  Hessian  v. 
State,  11«  Ind.  68, 17  N.  E.  Rep.  614;  She- 
waiter  V.  Bertcman,  (Ind.)  ante,  159. 

Another  objection  urged  by  the  appellee 
Is  that  the  d&te  of  presentation  of  the  bill 
of  exceptions  does  not  appear  in  the  bill, 
but  appears  by  indorsement.  Tbe  statute 
requires  that  the  time  of  presenting  the 
bill  shall  be  stated  in  tbe  bill  itself;  and, 
under  this  provision.  It  has  been  repeated- 
ly held  that  it  is  not  suflSrient  to  indorse 
the  time  npon  the  bill.  McCoy  v.  State. 
121  Ind.  160,  22  N.  E.  Rep.  986;  Buchartv. 
Burger,  116  Ind.  123, 17  N.  E.  Rep.  125;  Or- 
ton  V.  Tllden,  110  Ind.  131,  ION.  E.  Rep. 
936.  As  there  is  some  conhislon  in  the  rec- 
ord regarding  the  filing  of  the  bill  of  ex- 
ceptions, we  have  examined  the  evidence, 
and  find  that  it  fully  supports  the  judg- 
ment of  the  trial  court. 

Objections  to  a  judgment  or  decree  can- 
not be  successfully  made  fur  the  first  time 
on  appeal.  The  groundwork  must  invari- 
ably be  laid  in  the  trial  court  by  specific 
objections  presented  by  a  motion  to  mod- 
ify, or  in  some  other  appropriate  method. 
It  is  a  principle  of  procedure  of  wide 
sweep  that  specific  objections  must  be  pre- 
sented to  the  trial  court,  and  so  presented 
as  to  direct  attention  to  the  defects  or 
errors,  and  enable  the  trial  court  to  review 
them,  and,  if  need  be,  to  correct  them. 
Ludlow  V.  Walker,  67  Ind.  853;  Merrltt  v, 
Pearson,  76  Ind.  45;  Scotton  v.  Mann,  89 
Ind.  404;  Stout  v.  Curry,  110  Ind.  514,11 
N.  E.  Rep.  487;  Benefiel  v.  Aughe,  93  Ind. 
401;  City  of  Greenfield  v.  State,  118  Ind., 
597.  16  N.  E.  Rep.  241 ;  Buchanan  v.  Berk- 
shire Life  Ins.  Co.,  96  Ind.  510;  Mansfield  v. 
Bhipp,  ante,  427,  (Ind.,  April  9, 1891.) 

Judgment  aSBrmed. 


<U8  Ind.  >78) 

DicEBT  et  al.  y.  Shirk. 

[Owprtme  Court  of  Indiana.    iSay  SO,  1891.) 

Qmirnie  TrrLC— L/lkd  Bocoht  bt  Firm— Right 

K)  DOWSB— TRlAIi— iBSTBUOnON*— EtIDBKOB. 

1.  Two  persons  engaged  in  the  business  of 
baying  land  in  partnership.  Certain  land  was 
txmght  and  paid  for  by  one  of  the  partners  witb 
his  own  money,  and  title  taken  in  his  name.  The 
other  partner  took  ezclttsive  possession' of  the 
land,  and  after  his  death  hi*  biiiB  conveyed  it  to 
plaintiff,  who  sued  the  surviving  pculner  and  his 
wife  to  qnlet  his  title.  The  jury  specially  found 
that  the  land  was  bought  for  the  firm:  that  there 
was  no  sale  from  the  surviving  partner  to  the 
deceased  partner,  but  that  the  latter  had  fully 
paid  the  former  for  the  land ;  and  they  rendm«d 
a  general  verdict  for  the  plaintiff.  Held,  that 
the  special  findings  were  reconcilable  on  the 
theory  that  the  land,  as  firm  property,  had  been 
sold  by  the  firm  to  the  deceased  i»rtner. 

a.  Where  the  juiy's  answers  to  different  in- 
terrogatories are  inconsistent  with  each  other, 
such  inconsistency  will  not  vitiMe  a  genwal  ver- 


dict, since  the  inconsistent  answers  merely  neu- 
tralize each  other. 

3.  Where  several  propositions  are  stated  in 
an  inteiTogatory,  an  answer  by  the  jury  that  they 
do  not  find  the  facts  as  stated  in  tbe  interrog- 
atory does  not  amount  to  a  finding  that  each 
proposition  stated  therein  is  not  true. 

4.  Where  land  is  bought  as  partnership  prop- 
erty, but  title  is  taken  in  the  name  of  the  part- 
ner who  advanced  the  money,  and  afterwards  the 
laud  is  sold  by  the  firm  to  the  other  partner,  and 
possession  taken  by  him,  tbough  nodend  is  given, 
his  grantee  has  a  right  to  hare  his  title  quieted 
as  a^nst  l>oth  the  partner  who  took  the  title 
originally  and  his  wife,  since  the  real  estate  of 
a  partnership  is  to  be  treated  as  personal  prop- 
erty. 

6.  The  giving  of  as  instmetion  to  tbe  effect 
that,  if  the  land  was  owned  individually  by  the 
partner  in  whose  name  title  was  taken,  and  he 
sold  the  same  to  his  copartner,  wno  took  and  re- 
tained possession,  the  letter's  grantee  might  have 
his  title  quieted  against  the  partner  who  took 
title  and  nis  wife,  is  harmless  error,  where  the 
jury  specially  find  that  the  land  was  partnership 
property. 

e.  It  is  improper  to  ask  a  witness  whether, 
at  the  time  of  giving  a  quitclaim  deed  to  certain 
land,  be  claimed  to  be  the  owner  of  the  lud, 
since  the  question  calls  for  tbe  witness'  ooncln- 
slon  rather  than  for  the  facts. 

Appeal  from  circuit  court,  Tipton  coun- 
ty; T.  P.  Davis,  Judge  pro  tern. 

Bell  A  Purdum,  W.  R.  Oglebaj^,  and  J. 
A.  SwovelaMd,  for  appellants.  Waagb  A 
Kemp,  Beancbamp  A  Mount,  and  GUtord 
&  Fippea,  for  appellee. 

Olds,  C.  J.  From  1863  to  1871  the  appel- 
lant Hugh  Dickey  and  one  J  ames  V.  Cux 
were  In  partnership  doing  a  speculative 
business,  purchasing  real  estate,  buying 
tax-titles,  etc.  During  their  said  partner- 
ship certain  real  estate  was  purchased,  one 
tract  of  Isaac  Parker,  and  one  tract  of 
Lorlnda  E.  Jackson,  and  paid  for  by  Dick- 
ey with  his  own  money,  and  deed  taken 
for  the  same  In  his  own  name.  In  the 
year  1871  Cox  died,  the  partnership  being 
unsettled  at  the  time  of  his  death.  Prior 
to  the  death  of  Cox  he  took  exclusive  pos- 
session of  the  real  estate.  After  his  death 
tbe  land  was  treated  as  part  of  his  estate, 
and  conveyed  by  his  widow  and  children 
and  the  appellee,  Elbert  H.  Shirk,  Jr.,  be- 
came the  owner  of  the  real  estate  in  con- 
troversy in  this  action,  and  described  in 
tbe  complaint,  through  mesne  convey- 
ances from  the  widow  and  children  of  Cox, 
being  part  of  tbe  tracts  purchased  of  said 
Parker  and  Jackson,  and  this  suit  is 
brought  by  the  appellee  against  said  ap- 
pellants, Hugh  Dickey  and  Hannah  Dick- 
ey, his  wife,  to  quiet  his  title  to  the  same. 
Issues  were  joined  and  a  trial  had,  re- 
sulting in  a  verdict  and  judgment  for  the 
appellee.  The  jury  returned  a  general  ver- 
dict in  favor  of  the  appellee;  also  returned 
answers  to  certain  interrogatories  pro- 
pounded by  both  tbe  appellants  and  ap- 
pellee. Appellants  severally  moved  the 
court  tor  judgment  in  theii;  favor  on  the 
answers  to  interrogatories,  notwithstand- 
ing the  general  verdict,  which  motions 
were  overruled,  and  the  ruling  assigned 
as  error.  Appellants  also  moved  for  a 
■venire de novo,  which  was  overruled:  al- 
so for  a  new  trial,  which  was  overruled; 
and  thesa  wveral  rulings  are  assigned  wi 
error. 
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Tbe  theory  of  the  appellee  is  that  the 
real  estate  was  purchased  by  the  flrin  of 
Dickey  &  Cos,  as  partnership  property; 
that  Dlcltey  advanced  the  purchase  money 
and  tools  title  in  his  own  name,  but  that 
it  was  in  fact  purchased  by  tbe  flrro,  and 
Dickey  advanced  and  paid  the  purchase 
money  for  the  firm ;  that  afterwards  the 
firm  repaid  to  Dickey  the  purchase  money 
so  advanced,  and  that  in  the  adjustment 
of  their  partnership  affairs,  by  agreement 
between  them,  Cox  became  the  owner  of 
all  the  real  estate  in  controversy,  and  ac- 
counted to  and  paid  Dickey  for  tbe  same, 
and  look  exclusive  poRsession  of  It ,  and 
he  and  his  heirs  and  their  grantees  have 
ever  since  continuously  held  posseBslon, 
occupied  and  improved  thasame;  that  the 
appellee  Is  tbe  equitable  owner  of  the 
portion  in  controversy  in  this  suit.  On 
the  other  band.  It  is  contended  by  the. ap- 
pellants that  the  purchase  by  said  Dickey 
was  an  Individual  purchase  by  him,  and 
the  purchase  money  paid  by  him,  whereby 
his  wife  took  an  interest  which  could  not 
be  divested  by  any  sale  made  by  her  hus- 
band, and  that  it  could  only  be  divested 
by  a  deed  in  which  she  joined  with  her 
husband.  It  is  also  maintained  tliat, 
even  If  It  was  purchased  as  partnership 
property  and  paid  for  by  Dickey,  by  the 
agreement  it  was  only  to  become  partner- 
ship property  on  its  being  paid  for  by  the 
firm ;  and  until  it  was  paid  for  by  the 
firm,  and  conveyed  to  the  firm  by  Dickey, 
in  which  conveyance  bis  wife  joined,  she 
would  not  be  deprived  of  her  interest.  It 
is  further  contended  that  Dickey  has  never 
been  repaid  any  portion  of  the  purchase 
money,  and  it  is  maintained— /^Vrst,  that 
appellant  Hugh  Dickey  is  the  owner  in  fee 
of  all  the  real  estate;  second,  tbut  there 
Vested  in  bis  wife,  Hannah,  an  inchoate 
interest  in  one-third,  which  has  in  no 
event  been  divested;  third,  that  the  cause 
of  action  in  favor  of  the  appellee  to  quiet 
title,  if  any  ever  accrued.  Is  barred  by  the 
15  years'  limitation. 

The  principal  dlHCussion  of  counsel  is 
addressed  to  tbe  ruling  of  the  court  in 
overruling  the  motion  for  judgment  on 
the  Interrogatories  notwithstanding  the 
general  verdict.  It  Is  contended  by  coun- 
sel lor  the  appellant  thnt  the  answers  to 
Interrogatories  are  in  direct  conflict  with 
the  general  verdict.  We  do  not  think 
there  was  error  in  this  ruling  of  the  court. 
iSorae  of  the  answers,  considered  separate 
And  apart  from  tbe  others,  maybe  said  to 
be  antagonistic,  and  in  conflict  with  the 
general  verdict;  but  they  are  in  conflict 
with  other  interrogatories  and  answers 
which  support  the  general  verdict.  Where 
two  interrogatories  and  answers  are  an- 
tagonistic and  in  opposition  to  each  other, 
they  have  the  effect  to  neutralize  and  de- 
stroy each  other,  and  they  mast  be  dlFre- 
garded,  in  so  far  as  having  any  effect  to 
overthrow  a  general  verdict.  So  In  this 
ca8e,thelnterrogatorle8  and  answers  are  so 
in  conflict  with  each  other,  and  so  unintelli- 
gible, as  that  they  cannot  be  allowed  to 
control  the  general  verdict.  The  difficul- 
ty in  part,  at  least,  comes  from  not  stat- 
ing each  question  separately.  In  succinct 
and  deflnWe  language,  so  as  to  be  easily 
and  clearly  comprehended  and  folly  under- 


stood by  the  jury.  The  jury  find  that 
Dickey  and  Cox  entered  into  a  general  part- 
DeKjhlp  In  1863,  which  continued  until  tbe 
death  of  Cox,  In  1871:  that  during  the 
partnership  tbe  real  estate  In  controversy 
was  purchased  for  the  partnership,  and 
became  tbe  property  of  the  partnership, 
and  that  tbe  members  of  the  firm  were 
Rqual  owners;  that  the  widow  and  chil- 
dren of  Cox  Inherited  all  the  Interest  in  the 
real  estate  that  Cox  owned.  They  find 
that  Parker  and  Jackson  each  owned  a 
separate  part  of  the  real  estate,  and  con- 
veyed it  to  Dickey,  and  thatbepaid  for  tbe 
same  out  of  his  own  means;  that  tbe  ap- 
pellant Hannah  Dickey,  at  tl^e  time  of  the 
purchase,  was,  and  ever  since  has  been, 
tbe  wife  of  the  appellant  Hugh  Dickey. 

The  interrogatories  in  regard  to  which 
it  Is  most  earnestly  contended  that  they 
are  in  conflict  with  the  general  verdict, 
are,  first,  No.  4,.propoauded  by  appellee, 
as  follows:  "(4)  Was  not  the  real  estate 
in  dispute,  from  the  time  of  Its  purchase, 
held  as  tbe  property  of  said  partnership, 
until  about  the  year  1869,  at  which  time 
WHS  not  the  said  real  estate  sold  to  the 
said  James  V.  Cox,  and  in  pursuance  of 
the  sale  did  not  the  said  James  V.  Cox 
take  the  exclusive  possession  of  the  said 
real  estate,  and  did  he  not  continue  such 
ownership  and  possession  until  tbe  date 
of  his  death,  in  the  latter  part  of  the  year 
18717"  The  answer  Is:  "We  do  not  so 
find."  There  are  several  propositions 
stated  In  the  qnestlon.  All  that  can  be 
said  the  jury  Intended  by  the  language 
used  in  the  answer  is  that  they  do  not  find 
that  the  facts  are  as  stated  in  the  ques- 
tion :  in  other  words,  the  jury  do  not  find 
that  the  facts  as  stated  are  true,  nor  dp 
they  find  that  each  fact  stated  Is  not  true. 
That  is  to  say,  the  answer  cannot  becon- 
strned  as  a  finding  by  the  jury  that  tbe 
real  estate  was  not  held  at  all  as  partner- 
ship property,  for  they  have  answered  to 
Interrogatory  No.  2  directly  that  it  was 
purchosed  as  partnership  property,  and 
that  It  became  partnership  property;  nor 
can  It  be  construed  to  be  a  finding  that  it 
was  not  sold  to  Cox  at  all,  or  that  he  did 
not  take  possession  and  hold  it  for  a  time. 
It  may  be  said  to  be  a  finding,  Inferentlal- 
ly,  that  he  did  not  purchase  it  at  a  par- 
ticular time,  and  hold  It  for  the  time  stat- 
ed ;  but  this  is  as  unfavorable  a  construc- 
tion to  tbe  appellee  as  can  be  given  to  the 
answer.  Either  party  was  entitled  to  a 
definite  answer  to  the  question,  and  they 
waived  their  right  to  have  a  definite  an- 
swer. 

Question  9  propounded  by  the  appellant 
Isasfollows:  "(9)  Did  tbedefendant  Hugh 
Dickey. ever  sell  said  lot  No.  18  to  James 
V.  Cox,  or  to  any  other  person?'  The 
answeris:  "No  proof  that  hedid."  Ques- 
tion 10:  "If  the  jury  should  answer  the 
next  preceding  question  In  tbe  affirmative, 
then  when  was  said  sale  made,  and  what 
was  the  consideration  paid?"  The  an- 
swer is:  "  We,  the  jury,  find  no  considera- 
tion or  sale  of  land.''  In  their  answer  to 
question  which  asked  If  Dirkey  did  not 
purchase  and  pay  tor  the  land  with  bis 
own  mone.v,  and  take  tbe  deed  in  bis  own 
name.  With  the  understanding  that  Cox 
should  pay  to  bim  one-balf.  and  after  Cox 
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gald  the  one-half  that  it  sbonld  thereafter 
e  held  and  considered  as  partnership 
property,  the  jury  answered  that  It  was 
beld  as  partnership  property.  By  the  an- 
swer to  questton  12,  the  Jury  find  that  Cox 
paid  or  accounted,  either  indivldaally  or 
in  the  conraeofthelrpartnenihip,  to  Dickey 
for  the  purchase  money  of  said  real  estate. 
From  the  answers  to  Interrogatories  it 
may  fairly  be  saidthatthejury  have  found 
that  tbe  property  was  purchased  by  the 
firm,  and  held  as  partnership  property; 
but  that  Dickey  advanced  the  purchase 
money,  and  took  tbe  title  in  his  own 
name,  and  that  afterwards  Cox  paid  or 
accounted  to  said  Dickey  for  the  purchase 
money.  /There  Is  no  flndlngcontro verting 
the  fact  that  the  firm  sold  theland  to  Cox. 
The  Jury  find  the  property  to  be  tbe  prop- 
erty of  the  firm ;  that  there  was  no  sale  by 
Dickey  to  Cox,  but  that  Dickey  had  been 
fully  paid  for  the  same  by  V>ox.  The  an- 
swers are  reconi-ilable  on  the  theory  that 
the  jury  regarded  tbe  property  as  firm 
property,  and  as  being  sold  by  tbe  firm  to 
Cox,  and  that  Cox  accounted  to  and  paid 
Dickey  for  it.  They  further  find  that  there 
was  a  settlement  between  Dickey  and  tbe 
executor  of  the  will  of  Cox,  and  that 
Dickey  was  owing  the  estate  some  94,000, 
which  he  paid,  and  that  in  said  account- 
ing tbe  real  estate  was  not  considered  or 
taken  into  account.  There  Is  no  finding 
controvertingthefactthatCos  paid  Dickey 
for  the  land,  took  possession  of  it  as  his 
own,  and  improved  it,  and  after  his  deatb 
bis  wile  and  children  retained  possessiou 
and  sold  tbe  same;  nor  do  tbe  answers 
controTert  a  sale  ol  this  partnership  real 
estate  to  Cox  by  the  firm,  and  the  pay- 
ment by  liim  for  the  same.  Tbe  general 
verdict  finds  all  the  facts  entitling  the  ap- 
pellee to  recover  in  bis  favor,  and  we  do 
not  think  the  answers  to  interrogatories 
find  facta  which  overthrow  the  general 
verdict,  and  entitle  the  appellants  to  Judg- 
ment; nor  do  the  answers  to  interroga- 
tories disclose  any  facts  that  show  tbe  ac- 
tion to  be  barred  by  tbe  statute  of  limita- 
tion of  15 years.  Tbe  answer  stating  that 
tbe  cause  of  action  accrued  more  than  15 
years  prior  to  the  commencement  of  the 
action  states  a  mere  conclusion.  Tbere 
are  no  facts  found  showing  that  the  ap- 
pellee, or  those  through  whom  be  claims 
title,  took  possession  of  tbe  land  adversely 
to  tbe  appellants  more  than  15  years  be- 
fore the  commencement  of  thesuit,  or  that 
tbe  appellants  asserted  their  claim  ot  title 
more  than  15  years  before  tbe  salt  was 
commenced. 

It  is  contended  that  the  court  erred  in 
sastaining  an  objection  to  a  question  pro- 
poondod  to  appellant  Dickey  on  re-ex- 
amination. The  land  had  been  platted, 
and  one  "Wright  had  become  the  owner  of 
some  lots  that  were  part  of  tbe  land  pur- 
chased by  Parker  or  Jackson,  and  on 
cross «xaminatlon  the  witness'  attention 
was  called  to  the  fact  that  Wright  had 
pnrcbased  the  lotn,  and,  finding  they  were 
In  the  name  of  Dickey,  called  upon  Dickey 
for  a  deed,  and  Dickey  was  crdss-ezamlued 
to  show  that  he  was  called  upon  by 
Wright  to  make  blm  a  deed  to  perfect  bis 
title,  and  that  be  had  done  so  for  a  nomi- 
nal ornoconBideratlun.  Tbe  conversation 


which  took  place  between  Wright  and  tbe 
witness  Dickey  was  not'  asked  for  or 
sought  to  be  elicited;  but  it  is  apparent 
that  the  evidence  sought  to  be  elicited  was 
the  fact  that  Wright  having  purchased  the 
lot  as  the  property  of  the  heirs  of  Cox, 
and  finding  that  his  title  was  defective, 
for  the  purpose  of  perfectingbis  title  called 
upon  Dickey  to  make  blm  a. deed,  which 
he  did  for  a  nominal  or  no  consideration. 
Aa  a  circumstance  tending  to  establish 
appellee's  theory  of  the  case,  on  re-exami- 
atlon  the  witness  was  ankedthe  following 
question:  "Now,  you  may  state  whether 
in  thiH  matter  of  making  a  quitclaim  deed 
to  Sir.  Wright  orto  bis  grantee,  whether 
or  not  you  claimed  in  that  to  Mr.  Wright 
to  have  the  title,  to  own  the  title  to  tbia 
land, — whether  or  not  you  claimed  the 
ownership  of  this  land  in  this  same  trans- 
action." Objection  was  made  to  tbe  ques- 
tion, and  sustained.  This  question  sought 
to  have  the  witness  state  what  heclaimed, 
or,  rather,  to  state  his  conclusion  as  to 
whether  he  made  a  claim  of  ownership 
to  the  lots  or  not.  It  the  cross-examina- 
tion was  of  aucb  a  nature  as  to  entitle  the 
appellant  to  have  the  conversation  de- 
tailed on  re-examination,  then  the  proper 
method  was  by  asking  what  was  said  on 
the  occaaion,and  tohavethe  witness  state 
what  was  said  In  the  conversation  in  rela- 
tion to  the  making  ot  the  deed  to  Wright. 
The  question  propounded  was  not  proper. 
It  called  upon  the  witness  to  give  bis  ver- 
sion aa  to  whether  or  not  be  made  a  claim 
of  title  or  ot  ownership.  It  aaked  the  wit- 
ness to  call  to  mind  what  was  said,  and 
draw  a  conclusion  as  to  whether  or  not  it 
amounted  to  asserting  a  claim  of  owner- 
ship, and  state  thatcoDclusion.  This  was 
not  proper,  and  there  was  no  error  in  sus- 
taining the  objection.  This  is  the  only 
question  as  to  the  introduction  of  evidence 
which  is  discussed. 

It  is  contended  that  the  sixth  instruction 
given  is  erroneous.  This  lnstrq,ction  Is  to 
the  effect  that,  it  Dickey  and  Cox  were 
partners,  and  in  course  of  their  partner- 
ship business  one  or  both  members  of  the 
firm  purchased  tbe  real  estate  in  contro- 
versy as  the  property  o(  the  firm,  but,  at 
the  request  of  Cox,  tbe  title  was  taken  in 
Dickey  for  the  firm,  and  afterwards,  by 
tbe  agreement  of  said  partners,  Dickey  and 
Cox,  the  property  was  sold  to  Cox,  and 
in  pursuance  of  said  agreement  and  sale 
Cox  was  put  into  and  took  exclusive  pos- 
session of  the  same,  and  so  held  the  same 
until  his  death,  and  theplaintift  (tbeappel- 
lee)  at  the  time  of  thecommencementof  this 
suit  had  and  held  all  the  right,  title,  and 
interest,  Including  possession  in  and  ot 
said  real  estate  as  was  held  by  Cox  at  the 
date  of  his  deatb,  then  be  would  be  enti- 
tled to  recover  and  have  his  title  quieted 
against  both  of  the  defendants.  This 
properly  stated  the  law.  If  the  real  es- 
tate was  part  of  the  assets  of  the  firm,  as 
found  by  the  jury,  then,  as  against  the 
other  partners,  tbe  wife  of  Dickey  had  no 
Interest  in  it;  and  if,  in  the  course  ot  their 
business,  this  property  was  sold  to  Cox, 
and  he  put  into  full  possession  and  control 
ot  it,  in  equity  it  became  his  property,  and 
he.  or  his  grantees  had  tbe  right  to  have 
tbe  title  quieted.    If  Dickey  advanced  tbe 
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pnrcfaaRe  mnney  fur  the.  flrm,  and  pur- 
chased tlie  property  for  the  firm,  as  con- 
tended by  the  appellee,  It  became  the  prop- 
erty of  the  flrm,  and  the  firm  thereby  be- 
CHme  Indebted  tu  Dickey  or  the  amoont 
advanced,  which  be  was  entitled  to  have 
paid  to  him  or  taken  Into  account  In  ad- 
joHtlnK  the  affairs  of  the  partnership. 
This  the  Jury  find  was  done;  that  Cox  ac- 
connted  to  Dickey  tor  the  purchane  money. 
The  real  estate  of  a  partnership  being 
treated  as  personal  property,  this  is  true, 
although  the  title  Is  taken  In  the  name  of 
one  of  the  partnera.  Story,  Eq.  Jar.  (7th 
Ed.)  p.  92,  §  92;  1  Lindl.  Partn.  •  343. 

It  is  also  earnestly  contended  that '  the 
coart  erred  In  glvinK  the  seventh  instrac- 
tlon.  This  Instruction  proceeded  upon  the 
theory  that  11  the  real  estate  was  owned 
by  Dickey  individually,  and  he  sold  the 
same  to  Cox,  and  put  Cox  in  possession, 
and  Cox  took  full  possession  and  control 
of  It,  and  so  retained  the  possession  and 
control  ap  to  the  time  of  his  death,  and 
after  his  death  his  heirs  or  grantees  re- 
tained possession,  and  the  appellee  at  the 
time  of  the  commencement  of  this  suit 
bad,  held,  and  owned,  and  still  has  and 
owns,  all  the  interest  owned  by  Cox  at  the 
date  of  his  death,  he  is  entitled  to  recover 
and  have  his  tftle  quieted  as  against  Hugh 
Dickey,  although  the  purchase  money 
may  never  have  been  paid  by  Cox,  and 
Dickey  and  wife  may  never  have  couveyed 
the  same  to  Cox.  The  answers  of  the  jury 
to  special  interrogatories  find  that  the 
real  estate  was  purchased  for  and  became 
the  property  of,  and  was  held  as  the 
property  of,  the  flrm,  and  they  further 
find  that  Cox  accounted  to  Dickey  for  the 
purchase  money.  It  therefore  app?ar8 
afflrniatlvely  tliat  the  appellants  were 
not  harmed  by  this  instruction,  although 
erroneous.  The  Jury  found  the  real  estate 
to  belong  to  the  firm,  and  that  Cox  ac- 
counted to  Dickey  for  tho  purchase  money. 
It  is  therefore  evident  that  they  did  not 
arrive  at  the  verdict  in  favor  of  the  appel- 
lee on  the  theory  of  Its  being  the  Individ^ 
ual  property  rjf  Dickey,  and  were  not  gov- 
erned by  the  instruction  relating  to  this 
theory  of  the  case.  It  appearing  by  the 
answers  to  interrogatories  that  the  appel- 
lants were  not  harmed  by  the  Instruction, 
though  erroneous,  it  is  not  cause  for  a  re* 
yersul  of  the  Judgment. 

It  is  next  contended  that  the  verdict  is 
not  sustained  by  sufficient  evidence,  and 
Is  contrary  to  the  law  applicable  to  the 
facts.  We  have  considered  the  evidence, 
and  cannot  agree  with  this  contention. 
There  Is  sufUcIent  evidence  to  sustain  the 
verdict. 

Error  ia  also  assigned  on  the  ruling  of 
the  conrt  in  refusing  certain  instructions 
requested  by  the  appellants.  The  first  In- 
struction relates  to  the  burden  of  proof, 
and  is  fairly  covered  by  the  instructions 
given  ;  as  is  also  instruction  No.  8,  which 
was  refused.  Instruction  No.  4  was  an 
instruction  based  upon  the  theory  that 
the  land  was  purchased  and  paid  for  by 
Dickey,  and  that  he  and  Cox  bad  an 
agreement  that,  when  Cox  paid  to  Dickey 
one-half  of  the  purchase  money  paid  by 
Dickey  for  the  same.  Cox  was  to  be  an 
equal  partner ;  and  if  Cox  never  paid  the 


one-bait  of  the  purchase  money,  and  died, 
and  the  partnership  was  settled,  and  the 
debts  o!  the  firm  were  all  paid,  Dickey 
paying  his  portion  without  taking  into 
ronsidoratlon  said  land.  In  that  event  the 
land  would  not  be  the  partnership  prop- 
erty, but  the  property  of  Dickey.  The 
court  gave  to  the  Jury  full  and  fair  instruc- 
tions as  to  what  was  necessary  for  the 
appellee  to  j)rove  to  entitle  him  to  recover, 
and  the  Jury  find  that  the  land  was  pur- 
chased as  partnership  property,  and  held 
by  the  flrm  as  such,  and  It  is  evident  thut 
the  appellant  was  not  harmed  by  the  re- 
fusal to  give  this  instruction.  Nor  do  we 
think  there  was  any  error  in  refusing  in- 
struction No.  7,  which  proceeded  upon 
the  theory  that  the  land  was  deeded  to 
Dickey  to  defraud  the  creditors  of  Cox. 
The  case  does  aot  appear  to  have  been 
tried  upon  any  such  theory.  One  witness 
testified  to  a  statement  made  by  Cox  tu 
the  effect  that  be  had  been  involved  and 
did  not  want  real  estate  in  his  own  name, 
as  a  reason  tor  the  deed  being  taken  In  the 
name  of  Dickey;  but  there  Is  no  evidence 
that  he  was  owing  any  debts  at  the  time 
the  deed  was  made,  or  that  he  was  owing 
any  person  at  that  time  who  could  be  de- 
frauded by  putting  the  title  in  the  name  of 
Dickey.  We  have  examined  all  the  in- 
structions requested  by  appellants  and 
refused.  The  case  was  fairly  presented  to 
the  Jury  by  the  instructions,  and  we  are  of 
the  opinion  that  thecause  was  fairly  tried, 
and  a  proper  conclusion  reached  under  the 
evidence,  and  that  there  is  no  such  error 
committed  as  ought  to  reverse  the  Jadg- 
uient.    Judgment  affirmed,  with  costs. 


(128  Ind.  3«) 

IiUZADGR  V.  Richmond  et  al. 
(Supreme  Court  of  IvMana.   Vay  2S,  isn.) 

Sfeoipio  Pbkpobmahos— Comflaist— Statcts  or 
Frauds. 
In  an  action  for  the  specific  performance  of 
an  oral  contract  for  the  sale  of  land,  the  only 
matter  alleged  in  the  complaint  to  take  the  case 
oat  of  the  statute  of  frauds  was  that  defendant 
had  executed  a  deed  of  the  land,  and  had  left  the 
same  with  a  third  person,  to  be  delivered  to  the 
plaintiff,  but  it  did  not  state  that  the  delivery  to 
the  third  person  was  unconditional.  Beid,  that 
the  oomplaint  was  demurrable. 

Appeal  fromclrcolt  court,  Sullivan  conn- 
ty;  J.  C.  Brigqs,  Judge. 

W.  S.  Mnple,  for  appellant.  Hajra  & 
Hays,  tor  appellees. 

CoFFEr,  J.  This  was  an  action  by  the 
appellant  against  the  appellees,  in  the  Snl- 
livan  circuit  court,  to  enforce  the  specific 
performance  of  a  contract  to  convey  real 
estate.  The  couil sustained  a  demurrer  to 
the  complaint,  and  the  correctness  of  this 
ruling  presents  the  only  question  for  our 
consideration.  The  complaint  alleges 
that  on  the  10th  day  of  March,  18S9,  the 
appellee  were  the  owners  in  fee-simple  of 
the  land  in  controversy ;  that  on  that  day 
the  appellant  purchased  the  land  from  the 
appellees  at  the  agreed  price  of  f  700,  $500 
of  which  slim  was  to  be  paid  in  cash, 
and  $200  in  notes  secured  by  mortgage 
upon  the  land ;  that  on  the  23d  day  of 
March,  1889,  W.  H.Snyder,  a  Justice  of  the 
peace,  notified  the  appellantthat  appellees 
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bad  executed  to  bim  a  deed  for  said  land 
In  pursuance nf  said  contrict.and  had  left 
the  same  with  eaUl  Justice  to  be  delivered 
to  the  appellant;  that  in  fact  sftld  deed 
was  so  left  with  Snyder  to  be  delivered  by 
him  to  the  appellant,  purauarit  to  said 
contract  andpurcbase;  thatthe  appellant 
at  onr-e  executed  his  note  tor  f  200,  secured 
by  mortgage  on  said  land,  and  delivered 
them  to  the  appellees,  who  accepted  the 
same;  that  be  tendered  to  appellees  $500 
in  money;  that  after  said  notes  and  mort- 
gage bad  been  accepted,  and  said  money 
tendered,  the  appellant  demanded  said 
deed  from  Snyder,  in  pursuance  of  said 
purchase,  but  said  Snyder  refused  to  de- 
fiver  the  same,  and  thereafter,  without 
the  knowledgeorconsent  of  the  appellant, 
returned  the  deed  to  the  appellees.  Prayer 
that  appellees  be  required  to  deliver  the 
deed  to  the  appellant,  and  that  they  be 
required  to  comply  with  tbe  terms  of  the 
contract.  It  is  contended  by  the  appel- 
lant that  the  delivery  of  the  deed  to  Sny- 
der vested  in  him  the  title  to  the  land 
tlierein  described,  and  tbat  by  reason  of 
such  fact  the  case  was  taken  out  of  the 
statute  of  frauds.  It  is  conceded  by  both 
parties  to  this  controversy  that,  unless 
the  delivery  of  the  deed  to  Snyder  vested 
the  title  in  the  appellant,  the  case  is  with- 
in the  statute  ol  frauds,  and  that  the  ap- 
pellant cannot  sncceed  in  this  action.  The 
case  of  Freeland  v.  Charnley,  80  Ind.  132, 
1m  relied  on  by  both  parties  to  this  suit; 
and,  as  held  in  that  case,  the  question  is 
as  to  whether  the  deed  was  uncondition- 
ally delivered,  so  that  it  passed  from  the 
control  of  tbe  appellees,  or  as  to  whether 
It  was  delivered  as  an  escrow.  The  con- 
tract between  tbe  parties  is  not  very  fully 
or  minutely  stated  In  the  complaint,  and 
we  are  left  In  some  doabt  as  to  its  exact 
terms.  It  is  assumed  by  the  appellant  in 
argument  that  thecomplaint  alleges  there 
was  an  agreement  between  tbe  appellant 
and  the  appellees  that  the  deed  was  to  be 
left  with  Snyder  for  the  use  of  the  appel- 
lant, but  uo  such  direct  allegation  isfound 
In  the  complaint.  If  such  agreement  was 
made,  we  are  also  left  in  Ignorance  as  to 
whether  such  agreement  was  coupled  with 
any  conditions  or  as  to  whetherit  was  fi-ee 
from  conditions,  though  it  is  assumed  by 
tbe  appellant,  without  allegations  in  the 
complaint, that  the  delivery  of  the  deed  to 
Snyder  was  unconditional.  If  the  deed 
was  delivered  to  Snyder,  coupled  with  a 
condition,  no  title  passed  thereby  until 
tbe  condition  had  been  performed  and  the 
deed  delivered  to  tbe  appellant.  In  the 
case  of  Freeland  v.  Charnley,  supra,  it 
was  said  by  this  court:  "A  deed  placed  in 
the  hands  of  a  tblrd  person  for  tbe  gran- 
tee is  at  once  operative,  provided,  always, 
tbat  the  grantor  Intends  it  as  s  delivery, 
and  parts  with  all  coutrol.  But  to  consti- 
tute such  an  act  a  delivery,  it  must  ap- 
tM>ar  that  the  grantor  placed  it  In  tbe 
bands  of  the  third  person  for  the  grantee, 
and  that  it  was  not  accompanied  by  any 
condition.  4  KeDt,Comm.455;  Stewart  v. 
Weed,  11  Ind.  92."  As  we  have  seen,  it  is 
not  alleged  in  tbe  complaint  in  this  cause 
that  the  delivery  of  the  deed  to  Snyder 
was  not  accompanied  by  a  condition,  while 
the  law  implies,  under  tbe  contract  set 
V.27N.£.no.8 — 47 


out  in  the  complaint,  that  the  delivery  of 
the  deed  and  payment  of  the  purchase 
money  were  to  be  contemporaneous  acts. 
Tbe  burden  was  upon  tbe  appellant  to 
show,  as  tbe  contract  was  within  the 
statute  of  frauds,  that  such  things  bad 
been  done  as  took  the  case  out  of  the  stat- 
ute. To  do  so  in  this  case,  it  was  neces- 
sary to  allege  such  facts  as  made  it  ap- 
pear that  the  delivery  of  the  deed  to  Sny- 
der was  done  under  such  circumstances 
as  vested  tbe  title  in  the  appellant.  This, 
we  are  of  the  opinion,  is  not  done,  and  for 
this  reason  the  complaint  is  not  sufficient 
to  withstand  a  demurrer.  Tbe  complaint 
is,  perhaps,  defective  in  other  respects, 
but,  as  it  is  defective  in  the  particular  in- 
dicated, the  court  did  not  err  in  sustain- 
ing a  demurrer  thereto.  Judgment  af- 
firmed. 


(128  Ind.  324) 

Nichols,  Shbpbbrd  &  Co.  7  Burgh  et  al. 

(Supreme  Court  of  iTidicma.    May  38, 1891.) 

Chattel  Mobtoage— Fowbb  o?  Bale — Bubett — 
Fbaubcle^tt  Convetasces— Estoppel. 

1.  Where  the  mortgagee  of  chattels  sells  them 
nnder  a  power  In  the  mortgage  without  tbe  aid  of 
a  court,  and  bays  the  chattels  himself,  the  burden 
la  upon  him  to  show  that  tho  sale  was  in  striot 
compliance  with  the  power,  and  at  a  price  not 
grossly  inadequate. 

2.  Where  a  chattel  mortgagee  gives  no  notice 
of  the  sale,  and  fraudulently  represents  that  the 
property  is  only  worth  $700,  and  that  he  expects 
to  bid  that  sum  for  it,  thus  preventing  others 
from  bidding  at  the  sale,  and  then  bids  in  the 
property  himself  for  CISO,  when  it  is  worth  $1,600, 
wluch  was  more  than  the  mortgage  debt,  such 
eonduct  relieves  the  sureties  on  the  mortgage 
note  from  liability. 

3.  In  an  action  to  set  aside  a  deed  as  fraudu- 
lent, an  answer  stating  tbat  the  deed  was  given 
in  pursuance  of  an  agreement  to  support  the 
grantor,  which  agreement  was  made  before  the 
grantor  became  indel>ted,  and  had  l>een  partly 
performed,  and  that  the  deed  was  given  without 
fraudulent  intent,  at  a  time  when  it  was  supposed 
tbat  the  indebtedness  to  plaintiS  was  amply 
secured  by  mortgage,  is  good. 

4.  The  recital  in  a  deed  that  it  is  ^ven  in 
consideration  of  natural  love  and  affection  does 
pot  estop  the  parties  from  showing  in  support  of 
the  deed  that  it  was  really  given  for  a  valuable 
consideration. 

6.  A  conveyance  is  not  fraudulent  where  the 
value  of  the  property  conveyed,  after  deducting 
valid  liens,  does  not  exceed  the  amount  of  the 
grantor's  statutory  exemption. 

Appeal  from  circuit  court,  Greene  conn 
ty :  J.  C.  Briggs,  Judge. 

JET.  C.  Shaw  and  Cavioa  &  Carina,  for 
appellant.    Moffett  &  Davis,  for  appellees. 

Miller,  J.  This  was  an  action  on  notes 
and  to  setasldeconveyances  of  real  estate 
alleged  to  have  been  executed  In  fraud  of 
creditors.  The  cause  was  tried  by  the 
court,  and  resulted  in  a  finding  and  Judg- 
ment for  the  plaintiff  on  tbe  notes,  and 
for  the  defendants  on  that  portion  of  the 
complaint  asking  to  have  the  deeds  set 
aside  as  fraudulent.  The  complaint  dis- 
closes tbe  fact  that  on  tbe  25th  day  ol  Au- 
gust, 1S84,  the  appellees  Charles  T.  A. 
Burcb  and  Fuel  Burch,  Jr.,  as  principals, 
and  the  defendants  Leonard  G.  Sparks 
and  Fuel  Burcb,  Sr.,  as  sureties,  executed 
to  the  appellant  three  several  promissory 
notes,  aggregating  tbe  sum  of  f  1,700,  as 
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purcbaBe  money  for  a  certain  engine  and 
tbreaber  sold  to  tbe  principals  lii  the 
notes;  that  on  the  10th  day  oi  November, 
1886,  Fuel  Burch.  Sr.,  conveyed  bis  real  es- 
tate to  tbe  defendants  Elizabeth  Burch, 
Chrystyn  Burch,  ami  John  8.  Bui-cb,  for 
the  consideration  of  love  and  affection, 
with  Intent  to  cheat  and  defraud  lila  cred 
iters,  and  for  no  actual  valuable  consid- 
eration whatever;  that  on  the  7th  day  of 
March,  1887,  said  Leonard  G.  Sparks  con- 
veyed his  real  estate  to  tbe  defendant 
Nancy  SSparks,  in  fraud  of  his  creditors, 
for  a  valuable  consideration  of  fSOO,  but 
for  no  actual  consideration  whatever. 
The  defendant,  Elizabeth  Burch,  died,  and 
as  to  her  tbe  action  abated.  The  defend- 
ants united  in  a  general  denial.  Charles 
T.  H.  Burch.  Fuel  Burch.  Sr.,  and  Leon- 
ard Q.  Sparks  answered  by  way  of  set-off. 
Fuel  Burch,  Sr.,  and  Leonard  6.  Sparks 
answered  jointly  to  so  ranch  of  the  com- 
plaint as  asked  a  personal  judgment 
against  tbem  as  makers  of  the  notes,  in 
substance  as  follows:  That  they  signed 
the  notes  as  sureties,  and  not  otherwise, 
tor  Charles  T.  A.  Burch  and  Fuel  Burch ; 
that  at  tbe  time  the  notes  were  executed 
their  principals  secured  their  payment  by 
executing  a  mortgage  on  a  certain  steam- 
engine  and  separator  of  tbe  value ot  :|(1,7U0 
at  the  time,  and  of  the  value  of  91,500 
when  the  notes  became  due;  that  at  the 
maturity  of  the  notes  the  plaintiff  took 
possession  of  the  mortgaged  property, 
but  failed  to  foreclose  the  mortgage,  and 
fulled  and  neglected  to  sell  the  property 
to  the  best  advantage,  and  made  no  effort 
to  realize  anything  like  the  value  of  the 
property,  wbich,  it  is  charged,  wus  at  the 
time  of  much  greater  value  than  tbe 
amount  due  on  tbe  notes:  that  the  plain- 
tiff fraudulently  and  with  Intent  to  sacri- 
fice the  property  and  get  possession  and 
title  to  tbesame  for  a  merely  nominal  sum, 
made  and  held  a  pretended  sale  thereof 
under  the  mortgage,  but  gave  no  notice 
of  the  sale  In  any  manner,  and  falsely  and 
frauouleutly  represented  to  certain  citi- 
zens of  the  county,  who  had  heard  of  the 
sale,  and  expected  to  become  bidders  on 
tbe  property,  that  It  was  of  the  valne  of 
f700,  and  no  more,  ami  that  the  plaintiff 
expected  to  bid  that  amount  for  the  prop- 
erty; that  by  these  representations  ex- 
pectant bidders  were  prevented  from  at- 
tending the  sale  and  bidding  on  the  prop- 
erty; that  at  the  sale  the  plaintiff  was 
the  only  bidder,  and  purchased  the  prop- 
erty at  the  nominal  sum  of  $160;  that  hy 
such  fraudulent  conduct  it  destroyed  the 
defendants'  rights  of  subrogation  under 
tbe  mortgage,  and  lost  its  value  to  them 
as  an  Indemnity;  wherefore  they  claim 
that  they  are  relieved  from  liability  on 
the  notes.  A  demurrer  was  overruled  to 
this  paragraph  of  answer,  and  this  is  as- 
signed as  error. 

The  mortgatse  referred  to  Is  not  exhibit- 
ed with  tbe  answer,  and  we  are  not  in- 
formed what  provisions,  if  any,  were 
made  for  the  sale  of  the  property  upon 
condition  broken.  Assuming,  as  against 
tbe  pleader,  that  the  mortgage  authorized 
the  sale  of  the  property  at  private  or  pub- 
lic sale,  and  the  application  of  the  pro- 
ceeds upon  the  mortgage  debt,  we  could 


not  sostaln  the  sale  under  the  circumstan- 
ces disclosed  In  this  pleading.  Coupling 
the  grossly  inadequate  sum  realized  at 
the  sale  with  the  want  of  notice  and  the 
affirmative  acts  charged  against  the 
plaintiff  ot  preventing  competition  at  tbe 
sale,  we  can  come  to  no  other  conclusion 
than  that  the  sale  was  a  merely  colora- 
ble one,  wholly  insufficient  to  bur  tbe 
mortgagor's  eqnity  of  redemption.  In 
tbe  case  ot  Lee  y.  Fox,  113  Ind.  98, 14  N.  E. 
Rep.  888,  which  was  a  case  where  the  sale 
was  under  a  power  contained  in  the  mort- 
gage the  court  says:  "The  most  that 
could  be  held  in  case  the  mortgagee  be- 
came a  purchaser  at  his  own  sale,  made 
under  a  power,  would  be  to  cast  upon 
him  tbe  burden  of  showing  that  the  sale 
was  fairly  and  openly  made,  in  strict  com- 
pliance with  tbe  power,  and  that  the  price 
paid  wus  not  so  clearly  and  grossly  dis- 
proportioned  to  the  value  of  the  property 
as  to  raise  a  presnmption  of  fraud  or  bad 
faith."  In  tbe  same  case  tbe  court  cited 
with  approval  from  thecase  ot  Davenport 
y.  McCbesney,  86  N.  Y.  242,  a  statement  to 
the  effect  that,  where  tbe  sale  was  invalid, 
the  mortgagor  might  disregard  the  sale, 
and  proceed  for  the  value  of  tbe  property 
over  and  above  tbe  debt  and  interest. 
The  court  also  held  that,  if  tbe  price  paid 
at  tbe  sale  was  grossly  inadequate,  and 
the  sale  a  merely  colorable  one,  the  mort- 
gagee could  be  held  to  account  tor  Its  lalr 
value  at  the  time  ot  its  appropriation.  In 
this  case  the  value  of  the  property  at  the 
time  of  its  appropriation  is  charged  tu  be 
greater  than  tbe  amount  of  the  debt  at 
that  time.  The  sureties,  while  not  par- 
ties to  the  mortgage,  were  Interested  in 
the  debt  thereby  secured,  and  had  a  right 
to  expect  and  insist  npon  the  utmost 
good  faith  in  the  dealings  between  the 
creditor  and  the  principals  in  the  notes. 
They  also  had  the  right  to  Insist  that  the 
creditor  should  not  waste  or  unlawfully 
appropriate  to  his  use  any  securities  or 
collaterals  held  by  him  to  secure  the  pay- 
ment of  tbe  debt;  and.  In  case  ot  a  .  disre- 
gard ot  this  duty  by  the  creditor,  thesnre- 
ty  is  discharged  to  the  extent  of  tbe  val- 
ue of  the  securities  so  wasted  or  appro- 
priated. Brandt,  Sur.  §§  261,it84:  Sterne 
y.  McKinney,  79  Ind.  678-;  Sterne  v.  Bank, 
Id.  649;  Crim  v.  Fleming,  101  Ind.  154; 
Moorman  v.  Hudson,  126  Ind.  604,  26  N. 
E.  Rep.  68!{.  The  court  did  not  err  in 
overruling  the  demurrer  to  this  paragraph 
of  answer. 

Objection  in  also  made  to  the  overruling 
of  a  demurrer  to  tbe  separate  answer  of 
John  S.  Burch  and  Chrystyn  Burch.  This 
answer  Is  to  so  much  of  the  complaint  as 
seeks  to  set  aside  tbe  conveyances  to  tbem 
as  in  fraud  of  creditors.  The  substance  of 
this  answer  Is  that  in  tbe  year  1880,  before 
the  execution  of  the  notes  in  suit,  and  at  a 
time  when  he  was  not  In  debt.  Fuel  Burch. 
Sr.,  entered  into  a  verbal  agreemant  with 
tbe  defendants  John  S.  Burch,  Fuel  Burch, 
Jr..  who  is  the  husband  ot  Chrystyn 
Bnrch,  whereby,  in  consideration  ot  the 
support  ot  the  grantor  and  his  wife,  the 
real  estate  described  In  the  complaint 
should  be  conveyed  to  them:  that  after- 
wards it  was  egreed  that  the  portion  of 
tbe  land  to  be  conveyed  to  Fuel  Burch, 


Digitized  by 


Google 


Ind.) 


STEELE  0.  ASP7. 


Jr.,  should  be  conveyed  to  Chrystyn,  bid 
wire;  that  In  purnuance  of  this  agreement, 
John  8.  and  Fuel  at  once  began  to,  and 
ever  alucehave  continued  to, perform  their 
part  of  the  contract  by  supporting  the 
grantor  in  accordance -with  the  terms  of 
the  contract;  that  In  the  year  1880  a  writ- 
ten contract  wan  drawn  espresning  this 
agreement,  but,  not  being  In  a  satisfac- 
tory form,  was  never  delivered;  that  the 
conveyance  mentioned  was  executed  in 
pursuance  of  this  agreement,  without  any 
fraudulent  intent,  and  at  a  time  when  the 
defendants  supposed  that  the  notes  men- 
tioned In  the  complaint  were  amply  se- 
cared  by  a  cbattel  mortgage  on  the  engine 
and  separator  In  purchase  of  which  they 
were  exc<iated.  This  answer  avers  that 
there  was  a  valid  consideration  for  the 
conveyance;  that  It  was  made  in  accord- 
ance with  an  agreement  made  long  prior 
to  the  creation  of  the  debt  mentioned  In 
the  complaint,  which  agreement  had  been 
partly  performed,  and  alleges  that  the 
conveyance  was  executed  without  any 
frandalent  intent,  and  at  a  time  when  it 
was  supposed  that  payment  of  the  notes 
sued  on  were  amply  secured  by  a  chattel 
mortgage.  The  demurrer  admits  all  these 
Btat«m€ntB  to  be  true;  and,  If  they  are 
true,  the  conveyance  could  not  have  been 
fraudulent.  Hays  v.  Montgomery,  118 
Ind.  »1,  20  N.E.  Rep.  646;  Willis  v.  Thomp- 
son. 93  Iiid.  62;  Sedgwlclt  v.  Tucker,  90 
lud.  271;  Brown  v.  Kawllngs,  72  Ind.  605. 
It  follows  that  the  demurrer  to  this  para- 
graph of  answer  was  properly  overruled. 

The  overruling  of  a  motion  for  a  new 
trial  ie  assigned  as  error.  The  deed  from 
Fuel  Burch,  Sr.,  the  validity  of  which  is  in 
controversy,  states  the  consideration  for 
the  execution  of  the  same  as  "natural  love 
and  affection."  The  plaintiff  objected  to 
the  Introduction  of  evidence  tending  to 
show  the  agreement  set  forth  in  the  an- 
swer of  John  S.  Bnrcb  and  Chrystyn 
Burch,  assigning  as  objection  to  the  ad- 
missibility of  the  evidence  that  oral  evi- 
dence could  not  be  received  to  contradict 
the  recital  In  the  deed  that  its  considera- 
tion wad  Butural  love  and  affection. 
Whatever  may  be  the  weight  of  authority 
In  other  states  the  rule  is  now  well  estab- 
lished in  this  state  that,  where  the  consid- 
eration is  stated  in  general  terms, evidence 
will  be  received  to  show  the  true  consid- 
eration. Hays  V.  Peels,  107  Ind.  389,  8  N. 
E.  Bep.  274.  In  Levering  v.  Bhoclcey,  100 
Ind.  558,  it  was  held  that  either  party 
might  show  the  true  consideration  for 
any  ijurpose,  except  to  defeat  the  opera- 
tion of  the  conveyance  as  a  valid  and 
effective  gift,  although  it  might  be  entire- 
ly different  from  that  expressed  In  the 
deed.  In  Keuney  v.  Phillipy,  91  Ind.  511, 
parol  evidence  was  received  to  show  that 
the  consideration  of  a  deed,  recited  to  be 
one  dollar,  was  in  fact  natural  love  and 
affection.  The  court  did  not  err  in  ruling 
upon  the  questions  concerning  the  admis- 
sion of  evidence. 

We  cannot  disturb  the  flndlng  of  the 
court  in  favor  of  the  validity  of  the  con- 
veyance upon  the  ground  thatlt  was  not 
sustained  by  bufflclent  evidence.  Inde- 
pendent of  the  testimony  Introduced  tend- 
ing to  sustain  the  good  faith  of  the  con- 


veyances, there  was  evidence  given  from 
which  the  court  might  have  concluded 
that,  after  deducting  the  value  of  the  in- 
terests of  the  wives  of  Fuel  Bnrch,  Sr.,  of 
Leonard  Sparks,  and  other  liens,  there 
was  nothing  In  excess  of  the  amount  al- 
lowed by  law  as  exempt  from  execution, 
and  consequently  there  could  be  uo  In] pry 
to  the  creditors.  Blair  v.  Smith,  114  Ind. 
114, 15  N.  E.  Rep.  817,  and  cases  cited.  The 
amount  due  upon  the  notes,  principal,  in- 
terest, and  attorney's  fees  at  the  time  of 
the  trial  was  «1 ,496,43.  The  court  deduct- 
ed from  this  amount  the  sum  of  fSOO,  and 
gave  Judgment  for  the  remainder.  We 
think  It  evident  from  the  record  that  the 
deduction  was  made  on  the  ground  of  Ir- 
regularity In  the  sale  and  value  of  the 
mortgaged  property  In  excess  of  the 
amount  It  realized  at  the  sale.  The  evl< 
dence  shows  without  dispute  that  the 
value  of  the  mortgaged  property  was 
greatly  In  excess  of  the  amount  It  realized 
nt  the  sale.  The  plaintiff  having  sold  the 
property  under  the  power  contained  in 
the  mortgage,  without  the  assistance  of 
a  court  of  chancery,  and  having  purchased 
the  property  at  his  own  sale,  the  burden 
rests  upon  him  to  show  that  the  sale  was 
In  strict  compliance  with  the  power,  and 
at  a  price  not  grossly  disproportioned  to 
the  value  of  the  property.  Lee  v.  Fox, 
supra.  This,  we  hold  with  some  hesita- 
tion, the  plaintiff  has  not  done.  We  find 
no  error  in  the  record.  Judgment  af- 
firmed. 

(128  Ind.  8«7) 

Stbblb  y.  ASPY. 
(Sujrrtme  Court  cf  Indiana.   May  85, 1891.) 

Receivers  —  Whbh  Appointbd  —  Conditional 
Sale. 
An  acreement  for  the  sale  of  a  stock  of  goods 
provided  that  the  purchaser  should  not  remove 
the  same  from  the  town,  but  should  be  allowed 
to  sell  the  goods,  and  should  turn  over  all  money 
taken  In  therefrom  until  they  were  paid  for. 
Held  that,  in  the  absence  of  an  express  stipulation 
that  the  sale  was  conditional,  and  title  should 
not  pass  until  the  goods  were  paid  for,  the  seller 
had  no  such  interest  in  the  property  as  would 
authorize  the  appointment  of  a  receiver,  though 
the  purchaser  was  insolvent,  and  was  appropriat- 
ing to  his  own  use  the  proceeds  of  the  sales  uf 
the  goods. 

Appeal  from  circuit  court.  Jay  county ; 
John  M.  Smith,  Judge  pro  tern. 

J.  J.  M.  La  Follette  and  Taylor  Jk  Bart- 
ford,  for  appellant.  P.  B.  Manley  and 
France  &  Merryman,  for  appellee. 

McBride,  J.  This  was  an  appeal  from 
an  order  appointing  a  receiver  on  the  ap- 
plication of  the  appellee,  as  administrator 
de  bonis  non  of  the  estate  of  Isaac  Nelson, 
deceased.  On  the  8d  day  of  November, 
1888,  said  decedent  and  appellant  entered 
into  a  contract  of  which  the  following  is 
a  copy:  "Geneva,  Ind.,  Nov.  Srd,  1S88. 
Articles  of  agreement  between  Isaac  Nel- 
son and  Alva  Steele.  The  said  Isaac  Nel- 
son doth  agree  to  trade  to  .Alva  Steele  a 
certain  stock  of  goods  in  the  town  of  Ge- 
neva; the  goods  to  be  invoiced  at  cost 
and  carriage,  except  damaged  goods  to 
be  taken  for  what  they  are  worth.  The 
said  Alva  Steele  trades  property  In  the 
town  of  Dunkirk,  located  on  Maine  and 
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Oonreraa  atreetfl,  one  located  on  railroad 
groandB:  the  said  property  to  be  taken 
at  f  1,300.  Tbeaald  Alva  Steele  agrees  uot 
to  move  the  stock  of  goods  from  the  town 
of  Oeneva,  but  allowed  tp  sell  said  goods, 
and  all  money  taken  In  to  be  turned  oyer 
to  Isaac  Nelson  until  difference  is  satis- 
fled.  Isaac  Nelson.  Alva  Stkelk.  "  Ap- 
pellee brought  suit  to  collect  the  sum  of 
f  1,008,  which  he  alleged  was  the  difference 
between  the  Invoice  price  of  the  goods  and 
the  property  transferred  by  Steele  to  de- 
cedent. The  complaint  charges.  In  sub- 
stance, that  the  appellant  has  sold  goods 
out  of  said  stock  to  the  amount  of  $500; 
but  that,  instead  of  paying  the  same  over 
as  he  agreed  to  do  by  the  terms  of  the  con- 
tract, he  has  retained  all  of  it,  and  has  ap- 
plied it  to  his  own  use.  That  he  Is  wholly 
and  notoriously  insolvent,  and  is  Mtill  sell- 
ing and  threatening  to  sell  and  otherwise 
dispose  of  said  goods  and  apply  the  pro- 
ceeds of  such  sales  to  his  ownuBe,in  viola- 
tion of  the  terms  of  said  contract;  and 
that.  If  he  is  permitted  to  retain  posses- 
sion of  said  stock  of  goods,  said  claim  will 
be  wholly  lost  to  the  estate.  The  only 
showing  and  application  for  the  appoint- 
ment of  receiver  was* contained  In  thecom- 
plaint,  which  was  verified.  To  authorise 
the  interposition  of  the  court  by  the  ap- 
pointment of  a  receiver  it  was  essential 
that  the  appellee  should  show  either  a 
clear  legal  right  In  himself  to  the  property 
in  controversy,  or  that  he  had  some  lien 
upon  or  property  right  in  it,  or  that  itcon- 
Btituted  a  special  fund  out  of  which  he  was 
entitled  to  satisfaction  of  bis  demand.  It 
was  essential,  to  authorise  the  exercise  of 
such  Jurisdiction,  for  the  appellee  to  show 
that  he  had  a  present,  existing  interest  in 
the  property.  High,  Rec.  §§  11, 12;  Beach, 
Bee.  §  5;  Smith  v.  Wells,  20  How.  Fr.  1.58. 
In  High  on  Receivers  it  is  said:  "It  is  In 
all  cases  essential  that  the  plaiotlff  should 
have  a  present  existing  interest  In  the 
property  over  which  he  seeks  to  have  a  re- 
ceiver appointed ;  and  when  it  is  apparent 
that  be  has  parted  with  his  entire  Interest 
in  and  title  to  the  property  the  court  will 
not  interfere."  Section  12,  supra.  In 
Beach  on  Receivers  It  Is  said :  "The  right 
of  the  plaintiff  to  the  property  must  be  an 
existing  one.  If  he  has  parted  with  bis  in- 
terest, a  receiver  will  be  refused."  Sec- 
tion 5,  supra.  It  is  clear  that  the  appellee 
had  no  such  right  or  interest  in  the  prop- 
erty as  entitled  him  to  the  appointment 
of  a  receiver.  That  there  may  be  a  condi> 
tional  sale  of  personal  property  whereby 
the  vendor  retains  the  ownership  until 
the  price  is  paid,  although  he  parts  with 
possession,  is  well  settled  in  this  state. 
Bradshaw  v.  "Warner,  64  Ind.  58;  Thomas 
V.  Winters,  12  Ind.  322;  Dnnbar  v.Rawles, 
28  Ind.  225;  Hodson  v.  Warner,  60 Ind.  2U; 
Bewing-Mach.  Co.  v.  Arthurhulti,  63  Ind. 
822;  Manufacturing  Co.  v.  Carman,  109 
Ind.  31,  9  N.  E.  Bep.  707.  That  the  title 
may  not  pass  in  such  cases,  however, 
there  must  be  a  plain  and  express  stipula- 
tion to  that  effect.  The  vendor,  clothing 
the  vendee,  as  he  does,  with  all  the  indicia 
of  ownership,  whereby,  as  to  third  par- 
ties, ho  is  apparently  the  owner,  must 
make  his  reservation  explicit  and  unequiv- 
ocal,   it  is  not  the  policy  ol  the  law  to 


encourage  aacta  aalea,  or  to  construe  aa 
conditional  a  sale  when  the  reservation  U 
equivocal  or  doubtful.  In  the  case  of 
Manufacturing  Co.  v.  Carman,  supra,  it 
was  held  that  when  a  sale  of  goods  wan 
made  to  one  who,  as  in  this  case,  was  to 
retail  them,  an  express  stipulation  that 
the  sale  was  conditional,  and  the  title 
should  not  pass  until  the  goods  were  paia 
for,  was  void  as  to  creditors  of  the  vendee. 
By  the  sale  In  this  case  tbe  titie  unquea- 
tionably  passed  to  Steele.  There  can  be 
no -doubt  that  the  property  would  have 
been  subject  to  levy  and  sale  on  an  exe- 
cution against  bim,  or  that.  If  levied  upon, 
he  could,  if  a  resident  householder,  enti- 
tled to  exemption,  have  claimed  $600  in 
value  of  it  as  exempt  from  execution. 
That  the  debt  the  appellee  was  seeking  to 
collect  was  for  a  part  of  the  purchase  price 
of  tbe  goods  In  question  can  make  no  dif- 
ference. The  vendor  of  chattels  retalua 
no  lien  thereon  for  purchase  money  after 
be  has  voluntarily  yielded  posseasion  to 
tue  vendee.  1  Scbouler,  Pers.  Prop.  5  535. 
Appellee  Insists  that  thecourt  cannot  con- 
strue tbe  contract,  or  consider  the  suffi- 
ciency of  the  facts  stated  in  ttaecomplaint, 
to  Justify  the  appointment  of  a  receiver; 
citing  Ponder  v.  Tate,  96  Ind.  S30;  Bncb- 
anan  v.  Insurance  Co..  Id.  610;  Pressley 
T.  Harrison.  102  Ind.  14, 1  N.  E.  Bep.  188; 
Bufkin  V.  Boyce,  104  Ind.  53,  8  N.  E.  Rep. 
615.  Tbe  cases  cited  are  not  authority  In 
support  of  appellee's  contention.  It  la 
true,  pleadings  and  demurrers  are  not 
relevant  to  such  an  application;  but  of 
necessity  the  court  must  look  to  and  con- 
sider tbe  facta  stated  In  the  application, 
and,  unless  they  are  sufficient  to  Justify 
the  appointment,  it  must  be  denied.  The 
court  erred  in  appointing  a  receiver  in  this 
case.    Judgment  reversed,  with  costs. 


(129  Ind.  36S) 

Mater  t.  Mteeis  et  hIA 
(Supreme  Court  tff  Indiana.    May  8S,  189L) 
Ceattki,  Mortoaqss— FaiXiDbb  to  Rbcobd. 
The  administrator  or  heir  of  an  insolvent 
cannot  defend  against  a  suit  to  foreclose  a  chat- 
tel mortgage  executed  by  him,  on  tlie  ground  that 
it  was  not  recorded;  nor  can  his  general  oredit- 
ora  contest  its  validity. 

Appeal  from  circuit  court,  Montgomei? 
county;  J  M.  Rabb,  Special  Judge. 

Jol>a  R.  Courtney,  lor  appellant.  J.  E. 
Humphreys  and  M.  D.  Wblte.tor  appellees. 

Olds,  J.  This  action  was  brought  by 
certain  creditors  of  the  estate  of  Charles 
C.  Sidener.  deceased,  of  whose  estate  Noah 
E.  Myers  was  tbe  duly-appointed  admin- 
istrator, to  foreclose  a  certain  chattel 
mortgage.  The  appellant  filed  a  cross- 
complaint,  asking  to  have  a  chattel  mort- 
gage in  bis  favor  foreclosed,  and  to  have 
it  declared  a  prior  lien.  The  appellees, 
Noah  Myers,  administrator  of  the  estate 
of  Charles  C.  Sidener,  and  the  widow  of 
said  decedent,  filed  an  answer  to  the 
complaint,  to  the  fourth  paragraph  ol 
which  a  demurrer  was  addressed,  by  the 
appellant,  and  overruled  by  tlte  court. 
This  paragraph  of  answer  of  the  adminis- 
trator and  widow  averred  the  fact  that 
the  decedent,  at  the  time  of  the  execution 

*B«l>MTins  denied. 
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of  the  mortgage,  and  ever  atter  up  to  the 
date  of  his  death,  was  a  bona  tide  resi- 
dent ot  Montgomery  county,  and  that  the 
mortgage  was  recorded  in  Fountain  coun- 
ty, and  not  in  Montgomery  county ;  that 
theestiiteis  insolvent;  that  the  deceased 
remained  in  possession  ot  the  property 
antil  the  time  othis  death.  There  is  some 
conflict  In  tlie  authorities  upon  this  ques- 
tion ;  but  the  rule,  as  laid  down  In  Jones 
on  Chattel  Mortgages.  (8d  Ed.  S§  239.  240.) 
Is  to  the  effect  that  the  tact  that  the  mort- 
gage  is  not  recorded  is  not  a  defense  that 
can  be  made  by  the  administrator  or  heir 
of  the  deceased  against  its  foreclosare; 
not  even  it  the  estate  be  insolvent.  This 
seems  to  be  tlie  settled  rule  as  to  mort- 

fiages  on  real  estate.  Evans  v.  Pence,  7S 
nd.  439.  And  we  see  no  valid  reason  why 
the  same  rule  should  not  appl.v  to  nnre- 
corded  mortgages  on  personal  property 
as  is  applied  to  unrecorded  mortgages  on 
real  estate.  The  general  creditors  have 
no  lien  on  the  personal  property  of  the  de- 
ceased. Such  portion  of  it  only  as  would, 
In  the  absence  of  debts,  descend  to  the 
heirs,  is  subject  to  the  payment  ot  the 
debts  due  to  the  general  creditors,  and  a 
creditor  has  no  right  to  test  the  validity 
of  an  unrecorded  mortgage  until  he  him- 
self has  a  lien  upon  the  property  mort- 
gaged. Hence,  if  the  mortgage  is  valid  as 
to  the  mortgagor,  he  leaves  nothing  to 
descend  to  his  heirs  except  the  property 
subject  to  the  mortgage  lien.  This  is  the 
doctrine  as  laid  down  in  Jones  on  Mort- 
gages. §  240,  supra ;  and  we  think  it  enun- 
ciutes  the  correct  rule.  Sumner  v.  Mc- 
Kee.  89  III.  127.  It  follows  from  the  con- 
dasion  we  have  reached  that  the  court 
erred  in  overruling  the  demurrer  to  the 
fourth  paragraph  of  answer  of  the  ad- 
miniiitrator  and  widow  to  the  appellant's 
cruss-complaint.  The  Judgment  Is  re- 
versed, at  costs  ot  appellees,  with  instruc- 
tions to  sustain  the  demurrer  to  the 
fourth  paragraph  ot  answer  ot  Noah  E. 
Myers,  administrator,  and  Minnie  E.  Sid- 
ener  to  the  cross-complaint  of  Anton 
Mayer,  and  for  further  proceedings  not  In- 
consistent with  this  opinion. 


1  Is  proved  by  the  acknowledgment  of  their 
attorney.  They  have  filed  a  motion  to 
dismiss  the  appeal  becanse  uf  the  alleged 
insufficiency  ot  the  notice  ot  appeal;  hut 
they  have  not  given  the  appellants  notice 
of  the  motion.  The  rales  of  the  court  re- 
quire notice  ot  such  motions,  and  there 
must  be  a  compliance  with  those  rules. 
Rule  14.  The  motion  to  dismiss  the  ap- 
peal Is  overruled,  with  instructions  to  tba 
clerk  to  tax  the  costs  ot  the  motloD' 
against  the  appellees. 

The  questions  argued  by  the  appellants' 
counsel  require  an  examination  ot  the  ev- 
idence, and  that  is  not  before  us.  The 
stenographer's  report  of  the  evidence  does 
not,  and  cannot,  make  the  evidence  a  part 
of  the  record.  The  recital  ot  the  record  is 
this:  "And  the  defendants  filed  and  pre- 
sented  bill  of  exceptions  No.  1.  being  the 
stenographer's  long-hand  report  of  the  ev- 
idence,  taken  upon  the  trial  ot  this  cause." 
The  report  is  appended  to  the  record,  and 
is  preceded  by  the  certificate  ot  the  clerk. 
It  is  entirely  clear  that  evidence  cannot  l>e 
brought  into  the  record  in  the  mode  here 
adopted.  Clark  v.  State,  126  Ind.  1,  24  N. 
E.  Rep.  744,  and  cases  cited ;  Fiscns  v.  Tur- 
ner, 125  Ind.  46.  24  N.  E.  Rep.  662:  Ohio, 
etc..  Co.  V.  Voight,  122  Ind.  288,  28  N.  E. 
Rep.  774;  Doyul  v.  Landes,  119  Ind.  479,  20 
N.  E.  Rep.  719,  and  21  N.  E.  Rep.  1108; 
Wagoner  v.  Wilson,  108  Ind.  210,  8  N.  E. 
Rep.  925.  A  bill  of  exceptions  incorporating 
the  evidence  is  always  essential,  as  the  ev- 
idence must  come  to  the  appellate  tribu- 
nal under  the  sanction  ot  the  trial  Judge, 
There  is  no  necessity  tor  copying  the  ste-- 
nographer's  report,  but  the  report  must  bo 
embodied  in  the  bill  of  exceptions  before 
the  judge  signs  it.  Evidence  cannot  be 
brought  into  a  bill  by  reference  to  a  ste* 
nographer's  report ;  but  the  report  itself 
may  be  incorporated.  Patterson  ▼. 
Churchman,  122  Ind.  879,  22  N.  £.  Rep.  662 
and  23  N.  E. Rep.  1082.  Judgment  afiirmed. 


COS  Ind.  S65) 

Dick  et  a/.  ▼.  Mulunr  et  al. 

(Supreme  Court  of  InMana.    May  25, 1891.) 

AppxaIt— KoTica  or  Motion  tu  Dismiss — Bill  or 
EzcBPnoNS. 

1.  In  Indiana,  an  appeal  will  not  be  dismissed 
for  Insofflclency  of  the  notice  of  appeal,  unless 
appellants  have  been  riven  notice  of  the  motion 
to  dismiss,  as  required  by  mle  14  ot  the  supreme 
court 

8.  The  evidence  is  not  properly  brought  op 
on  appeal  where  the  record  recites  that  appel- 
lants filed  and  presented  a  bill  of  exceptions, 
consisting  of  the  stenographer's  report  of  the 
evidence  taken  at  the  trial,  which  report  is  at- 
tached to  the  record,  preceded  by  the  certificate 
of  the  clerk;  but  the  report  must  be  embodied  in 
the  bill  of  exceptions  before  the  judge  signs  it 

Appeal  from  circuit  court,  Pulaski  coun- 
ty; (lEOBGB  BuRSON,  Judge. 

W.  Spangler  &  Sou,  for  appellants.  6. 
Borders  and  F.  L.  Dukea,  for  appellees. 

Elliott,  J.  Notice  of  the  appeal  was 
served  upon  the  appellees,  and  the  Hervice 


(129  Ind.  327) 

Brazil.  Block  Coal  Co.  ▼.  Hoodlict.i 

{Supreme  Court  of  Indiana.    May  26,  1891.) 
Mastzk  and  Servant — Risks  or  EMFLOnauro— ' 

CONTBIBUTORT  NbOLIOENCB  —  SPBOIAL  VbSDIOT 

—Omission  to  Find  Facts. 

1.  A  blacksmith  whose  duties  required  him 
to  shoe  horses,  sharpen  miners'  tools,  and  per- 
form "other  work,  as  leq aired  by  said  defend- 
ant, "  had  descended  a  mining  shaft  not  protected 
by  a  fence,  as  required  by  Kev.  St.  Ind.  1881,  $ 
6488,  in  compliance  with  a  special  order,  to  re- 
pair a  pump,  and,  after  asoending,  while  on  hi* 
way  to  the  tool-honse  by  the  nsuaf  way  past  the 
mouth  of  the  shaft,  fell  into  it,  and  was  injured. 
Held,  that  he  had  not  assumed  the  risk  connect- 
ed with  such  shaft,  since  work  therein  was  not 
in  the  regular  coarse  of  his  employment 

3.  Walking  past  the  mouth  of  such  unguarded 
shaft  is  not  f>er  se  negligence. 

8.  A  motion  that  the  jury  be  required  to  re- 
tamto  the  jury -room,  and  find  upon  several  other 
matters  in  addition  to  a  special  verdiot  already 
rendered,  was  rightly  denied,  since  th^  proper 
remedy  in  case  of  a  failure  to  find  material  facts 
is  by  motion  for  a  new  trial. 

Appeal  from  circuit  court,  Clay  county; 
S.  M.  McGrkgor,  Judge. 

Action  tor  personal  injuries  by  Charles 
L.  Houdlet  against  the  Brasli  Block  Coal 
Company.  From  a  verdict  and  judgment 
for  plaintiff,  defendant  appeald. 

*K6liearlns  denied. 
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Kaigbt  A  Kalght,  for  appellant.  D.  E. 
WiUifunaoB  and  J.  A.  McNutt,  for  appellee. 

McBridb,  J.  This  wan  a  suit  by  the  ap- 
pellee to  recover  of  appellant  damages  for 
personal  Injuries  alleged  to  have  been  sus- 
tained by  falling  Into  a  coal  shaft.  Aside 
from  prefatory  averments,  the  description 
of  the  character  and  extent  of  the  injuries 
sustained,  and  the  prayer  of  the  com- 
plaint, is  as  follows:  "That  on  tlie4tb 
day  of  January,  1888,  and  for  a  long  time 
prior  thereto,  said  defendant  was  In  poa- 
seasion  of  and  controlled  and  operated  a 
certain  coal  mine  in  said  cuuuty  of  Clay, 
and  employed  and  operated  a  large  num- 
ber of  employes  and  laborers,  to-wlt,  one 
hnudred  men  ;  that  the  mine  of  said  com- 
pany was  entered  by  a  shaft  or  opening  of 
about  100  feet  In  depth ;  that  at  the  afore- 
said date  the  plaintiff,  being  in  the  employ- 
ment of  said  defendant  as  a  blacksmith, 
his  principal  business  being  to  shoe  the 
mules  and  horses  connected  with  the  min- 
ing business  of  said  company,  to  sharpen 
coal-picks  and  other  tools  of  the  miners, 
as  well  as  other  work,  when  required  by 
said  defendant;  that  on  said  date,  the 
pump  in  said  mine  being  out  of  repair,  the 
plaintiff  was  ordered  by  the  defendant  to 
enter  said  shaft,  and  go  to  the  bottom  of 
said  mine  or  shaft,  96  feet,  and  make  re- 
pairs on  said  pump ;  that  in  pursuance  of 
each  orders  so  given  by  said  bank  boss 
be  did  enter  said  shaft,  and  descend  the 
same  to  the  bottom,  and  when  said  re- 
pairs had  been  made  and  finished  the  said 
lilaintiff  was  directed  and  ordered  by  the 
engineer  in  charge  of  the  machinery  and 
said  pump  to  take  the  tools  and  packing 
used  in  said  repairs  to  the  engine-house 
on  said  premises  of  said  defendant,  and  as 
was  otherwise  bis  duty  to  do;  and  he 
avers  that  In  coming  out  of  said  shaft 
and  reaching  the  surface  of  the  ground  at 
the  top  of  the  shaft  he  proceeded  by  the 
usual  way  from  the  top  of  shaft  tn  the 
tool  bouse  for  the  purpose  of  returning 
the  tools  and  packing  used  In  the  repairs 
of  said  pump;  that  the  usual  and  ordi- 
nary way  was  along  aud  by  said  shaft  to 
the  engine-house,  and  that  in  passing 
around  the  mouth  of  said  shaft,  using  all 
necessary  care  and  prudence,  and  without 
any  fault  or  negligence  ou  his  part,  he  ac- 
cidentally and  without  negligence  slipped 
and  fell  Into  the  mouth  ol  said  shaft,  and 
to  the  bottom  thereof,  96  feet ;  and  that 
plaintiff,  without  negligence  on  his  part, 
BO  fell  into  said  shaft,  and  to  the  bottom 
thereof,  by  reaxon  of  the  negligence  and 
fault  of  the  defendant  in  failing  and  neg- 
lecting to  fence  oft  and  keep  fenced  and 
Inclosed  the  top  of  said  Rbaft  and  the  en- 
trance thereof  by  vertical,  flat,  or  other 
gates  or  protection,  covering  and  protect- 
ing the  month  of  said  shaft,  as  required 
by  law,  but,  with  full  knowledge  of  the 
fact  of  such  omissions,  negligently  and 
carelessly  permitted  the  mouth  of  said 
shaft  to  remain  open  and  exposed,  well 
knowing  the  dangers  to  its  employes  com- 
pelled to  work  therein  and  around  and 
about  said  shaft;  that  at  the  time  aud 
place  aforesaid  when  and  where  said  plain- 
tiff fell  Into  said  shaft  be  was  using  all  the 
care  that  be  possibly  could   in   passing 


thereby."  The  first  two  errors  assigned 
question  the  sufficiency  of  the  complaint. 
We  can  probably  best  state  the  objections 
urged  to  thecomplaint  by  quoting  from  ap- 
pellant's brief.  Appellant's  counsel  say  : 
"Welnsist,  first,  that  this  complaint  shows 
that  the  dungrer  to  which  appellee  was  ex- 
posed, namely,  the  unprotected  mouth  of 
the  shaft,  was  an  open  and  obvious  one; 
that  appellee  knew  as  well  as  appellant 
that  It  was  not  protected;  that  the  fact 
was  dlcoverable  by  him  by  the  use  of  bis 
eyes ;  that  he  could  not  avoid  knowing  it, 
and  is  conclusively  presumed  to  know 
what  be  might  and  could  have  observed 
by  the  use  of  bis  senses;  be  nowhere  In  hia 
complaint  avers  his  Ignorance  of  the  un- 
protected mouth  of  the  shaft  about  which 
he  was  working,  or  that  he  complained  of 
it,  or  that  the  appellant  induced  him  to 
Continue  at  work  under  a  promise  to  fix 
It;  and  that  appellee's  complaint  shows 
tbatrblswasa  known  danger  which  he 
voluntarily  encountered ;  that  it  waa  one 
of  the  risks  be  voiuntArily  assumed  under 
his  employment,  and  was  as  well  known 
to  him  as  to  appellant;  and  that,  there- 
fore, he  is  not  entitled  to  recover."  They 
also  insist  that  the  specific  averments  of 
the  complaint  tending  to  show  that  ap- 
pellee was  guilty  of  contributory  negli- 
gence are  sufficient  to  control  the  general 
averment  that  the  appellee  waa  without 
fanlt. 

It  is  too  plain  for  controversy  that  one 
who  needlessly  and  recklessly  exposes 
himself  to  open  and  obvious  danger  is 
guilty  of  negligence.  If  he  thereby  suffers 
Injury,  he  is  guilty  of  such  negligence  as 
will  preclude  a  recovery  against  the  per- 
son causing  such  Injury.  The  law  requires 
that  men  shall  use  the  senses  with  which 
nature  lias  endows  them:  and  when, 
without  excupe,  one  falls  to  do  so,  and  Is 
injured  in  consequence,  he  alone  must 
suffer  the  consequences.  Railway  Co.  v. 
Pinchln,112  Ind.  692,  13  N.  E.  Rep.  677; 
City  of  Plymouth  v.  Milner,  117  Ind.  324, 
20  N.  E.  Rep.  233.  We  cannot  agive  with 
appellant's  counsel  tbat  such  a  state  oT 
factH  is  shown  by  the  complaint  in  this 
case. 

A  much  more  difficult  question  Is-  pre- 
sented by  the  claim  that  the  injury  was  a 
consequence  of  one  of  the  risks  which  the 
appellee  assumed  under  his  employment. 
Ai  the  time  appellee  received  the  injury 
tht>  following  statute  was  In  force  and 
had  been  for  several  years :  "The  owner 
or  agent  of  every  coal  mine,  shaft,  or 
slope,  at  the  end  of  six  months  from  the 
time  this  act  takes  effect,  shall  keep  the 
top  of  every  such  shaft  or  slope  and  the 
entrance  thereof  securely  fenced  on  by  ver- 
tical or  fiat  gates,  covering  and  protect- 
ing the  mouth  of  such  shaft  or  slope. 
The  entrance  of  an  abandoned  shaft  or 
slope  shall  be  securely  fenced  off,  so  that 
no  injury  can  arise  therefrom.  The  own- 
er or  agent,  or  either  of  them,  violating 
the  provisions  of  this  section, shall  beflued 
in  any  sum  not  exceedlngone  hundred  dol- 
lars for  each  day  or  part  of  a  day  thesanie 
is  violated."  Section  5468,  Rev.  St.  1881. 
The  complaint  charges  that  the  appellant 
had  failed  to  comply  with  this  law,  and 
had  negligently  left  the  mouth  of  tbe  shaft 
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in  question  open  and  exponed,  and  that  it 
was  by.  reason  of  such  Blleged  vlulation 
oflawhe  was  Injured.  The  law  is  well 
settled  that  a  uerrant  assumes  all  of  the 
ordinary  and  usual  risks  of  the  buslneHS 
upon  which  he  enters,  so  far  as  these  risks 
are  known  to  bim,  or  could  be  readily  dis- 
cernible by  a  person  of  bis  age  and  capaci- 
ty in  the  exercise  of  ordinary  care.  1  Shear 
&  R.  Neg.  §  185 ;  Cooley,  Torts,  margr.  p. 
541,  and  cases  cited  by  both  antbors;  Rail- 
way Co.  V.  Frawley.  110  Ind.  18,  9  N.  E. 
Rep.  594;  Engine  Works  v.  Randall,  100 
Ind.  293;  Railway  Co.  v.  Adams,  105  Ind. 
151,  6  N.  E.  Rep.  187.  This  is  trne,  even 
thoagh  the  duties  of  the  service  maybe 
from  their  nature  necessarily  hazardous. 
It  1b  assumed  that  the  servant,  when  be 
engages  in  the  employment,  does  so  in 
view  of  all  the  incidental  hazards,  and 
that  he  and  his  employer,  when  making 
their  negotiations  fixing  the  terms  and 
agreeing  upon  the  compensation  that 
should  be  paid  to  him,  must  have  contem- 
plated these  as  having  an  important  bear- 
ing on  their  stipulations.  As  the  servant 
then  knows  that  he  will  be  exposed  to  the 
incidental  risk,  he  must  be  supposed  to 
have  contracted  that,  as  between  himself 
and  the  master,  be  would  run  this  risk. 
Cooley,  Torts,  supra ;  Hutcblnson  v.  Rail- 
way Co.,  5  Exch.  843-851.  It  Ss  also  set- 
tled law  that,  notwithstanding  the  con> 
tinning  duty  resting  upon  the  master  to 
provide  for  his  employes  suitable  and  safe 
places  and  appliances  for  their  work,  the 
employe  who  volnntarily  continues  In  the 
master's  service  after  notice  of  defects  In 
tools,  machinery,  or  other  appliances 
which  augment  the  danger  of  his  service, 
thereby  assumes  the  risk  as  Increased  by 
tbe  defect,  unless  the  master  expressly  or 
Impliedly  promises  to  remedy  the  defect. 
■Railway  Co.  v.  Watson,  114  Ind.  20, 14  N. 
E.  Rep.  721,  and  15  N.  E.  Rep.  824,  and  au- 
thorities there  cited.  Tbls  rule,  while  lit 
some  respects  a  harsh  one,  and  subject  to 
much  abuse.  Is,  within  proper  limits,  wise, 
and  Is  justified  by  sound  public  policy.  As 
a  rule,  employers  can  only  learn  of  defects 
In  appliances  furnished  through  the  vigi- 
lance and  faitlifulness  of  their  employes. 
Tbe  personal  interest  and  sense  of  person- 
al responsibility  which  this  rule  casts  up- 
on the  employe  must  certainly  tend  to  in- 
sure better  and  safer  service.  It  Is  also  a 
matter  in  which  the  public  are  interested. 
As  is  said  by  Judge  Cooley :  "  In  many 
employments  the  public  are  compelled  to 
rely  upon  tbe  caution  and  diligence  of 
servants  as  the  chief  protection  against 
iMScldents  which  may  prove  destructive  of 
life  or  limb;  and  any  rule  of  law  which 
would  give  the  servant  a  remedy  against 
the  master  for  any  Injury  resulting  to 
himself  from  such  an  accident,  instead  of 
corapelling  biro  to  rely  for  his  protection 
upon  his  own  vigilance,  must  necessarily 
tend  in  the  direction  of  the  abatement  of 
his  vigilance,  and  In  the  same  degree  to 
increase  the  hazard  to  others.  **  Cooley, 
Torts,  marg.  p.  542.  While,  as  above 
stated,  we  regard  the  rule,  within  proper 
limits,  as  a  wise  and  just  one,  we  are  not 
disposed  to  enlarge  it.  On  tbe  contrary, 
as  It  Is  asserted  in  some  of  the  cases,  it 
should   be  restricted.    The  rule  as  laid 


down  in  many  cases  omits  tbe  limitation 
growing  out  of  the  express  or  implied 
promise  of  the  master  to  repair.  This  we 
cannot  approve.  Again,  In  some  of  the 
cases  it  Is  said  that  when  tbe  defect  or  in- 
jurious contrivance  is  equally  known  to 
or  alike  open  to  tbe  observation  of  botli 
employer  and  employe,  both  are  upon 
common  ground,  and  the  employer  is  not 
liable  for  reenitlng  injury.  Railway  Co. 
v.  Frawley,  110  Ind.  18,  9  N.  E.  Rep.  694; 
Griffin  V.  Railway  Co.,  124  Ind.  826,  24  X 
E.  Rep.  888.  If  this  rule  is  to  be  Interpret- 
ed as  broadly  us  Its  terms  would  seem  to 
indicate,  we  cannot  follow  it.  As  ap- 
plied to  the  facts  in  the  cases  then  before 
the  court,  it  was  probably  correct;  but  it 
is  not  true  that  in  all  such  cases  employer 
and  employe  are  upon  common  ground. 
Nor  is  it  the  law  that  in  all  cases  where 
an  employe  continues  in  service,  know- 
ing that  some  of  the  appliances  used  in  the 
business  are  defective,  he  assumes  alt  the 
risk.  When  a  servant  enters  upon  an  em< 
ployment  which  he  knows  Is  basardous, 
either  by  reason  of  the  nature  of  the  em- 
ployment or  because  of  defective  or  other- 
wise dangerous  appliances,  he  may  well  be 
said  to  assume  the  risk.  Knowing,  when 
be  solicits  and  accepts  the  employment, - 
that  if  it  is  given  him  he  must  use  defect- 
ive tools,  he  contracts  to  take  that  as  one 
of  the  risks  of  the  service.  Whether  any- 
thing is  said  of  the  dangerouscbaracter  of 
the  employment  or  of  the  defective  and 
dangerous  appliances  or  not.  If  the  dan- 
gers and  defects  are  of  such  character  that 
they  are  equally  known  to  or  open  to 
the  observation  of  both  employer  and  em- 
ploye, It  can  well  and  justly  be  said  tbey 
stand  on  a  common  footing.  Acceptance 
of  the  employment  is  an  acceptance  of  the 
attendant  risk.  The  risks  thus  loiplledly 
assumed  by  the  employe  are  the  usual 
risks  fairly  Incident  to  bis  service,  whether 
that  service  is  rendered  specially  hazard- 
ous by  tbe  use  of  defective  appliances  a.* 
not.  He  does  not  necessarily  assume  all 
the  risks  incident  to  the  business  carried 
on  by  the  employer,  but  only  such  as  are 
connected  with  and  incidental  to  his  em- 
ployment. There  may  be  many  risks  con- 
nected with  or  growing  out  of  the  busl 
ness  carried  on  by  tbe  employer  which  the 
employe  cannot  be  said  to  assume.  The 
appellee  was  employed  as  a  blacksmith. 
His  duties,  as  stated  in  tbecom'plaint,  were 
to  "shoe  the  mules  and  horses  connected 
with  tbe  mining  business  of  said  company, 
to  sharpen  cosl-plcks  and  other  tools  of 
the  miners,  as  well  as  other  work,  when 
required  by  said  defendant. "  His  employ- 
ment being  as  a  blacksmith,  the  other 
Work  referred  to,  but  not  enumerated,  will 
be  presumed  to  have  been  other  work  as 
a  blacksmith.  Ail  of  the  usual  hazards  in- 
cident to  such  employment  were  assumed 
by  him  when  he  entered  the  service.  If, 
by  reason  of  defective  tools  or  other  ap- 
pliances used  In  his  said  employment,  tbe 
hazard  was  increased,  he,  by  voluntarily 
remaining  in  the  service  without  sufficient 
excuse,  would  assume  tbe  Increased  risk- 
He  did  not,  however,  impliedly  assume 
risks  not  connected  with  bis  work.  For 
Instance,  if  by  reason  of  the  master's  neg- 
ligence or  failure  to  famish  proper  appU< 
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ances  to  bp  need  by  the  miners  in  dlslodg- 
log  the  coal  in  the  mine,  additional  hazard 
attached  to  that  part  or  the  busineaa  as 
carried  on,  it  could  not  be  tiald  that  the 
blacksmith  impliedly  auBumed  such  addi- 
tional hazard,  any  more  than  it  could  be 
said  that  the  miner,  whose  duty  required 
him  to  delve  with  pick  and  drill  in  the 
mine,  impliedly  assumed  any  additional 
hazard  caused  by  defective  appliances 
around  the  blackmith's  forge.  This  is 
true,  notwithstanding  the  fact  that  the 
miner's  duty  or  his  master's  command 
may  occasionally  require  htm  to  visit  the 
blacksmith's  shop,  and  the  blacksmith's 
duty  or  the  master's  command  may  occa- 
sionally call  him  into  the  mine.  Cooley, 
Torts,  marg.  p.  560;  Kail  way  Co.  v.  Bay- 
field. S7  Mich.  205,  and  cases  cited.  The 
default  of  the  master,  which  is  alleged  to 
have  created  the  danger  and  caused  the 
injury  in  this  case,  was  one  which  would 
necessarily  be  readily  apparent  to  anyone 
possessed  of  sight.  It  is  charged  that,  in 
violation  of  an  express  statutory  require- 
ment, the  month  of  the  mine  shaft  was 
left  unprotected.  We  cannot  say,  howev- 
er, that  this  was  a  danger  which  the  ap- 
pellee impliedly  assumed  when  he  entered 
vappellant's  employment.  While  ic  was  a 
danger  connected  with  or  growing  out  of 
theniunnerln  which  the  business  was  done, 
we  cannot  say  that  it  was  a  danger  con- 
nected with  his  service.  It  is  said,  howev- 
er, that  when  he  was  required  to  descend 
tho  shaft  in  order  to  discharge  one  of  his 
duties,  the  danger  being  apparent,  he  as- 
sumed the  risk.  Thecomplaintaversthat 
be  did  this  by  the  express  command  of  the 
appellant.  But  it  may  be  said  he  need  not 
have  obeyed  the  command.  He  was  free 
to  quit  the  service,'  and  thus  avoid  the 
danger;  and  that  by  voluntarily  continu- 
ing in  the  service  and  obeying  the  com- 
mand, it  must  be  presumed  that  he  con- 
sented to  take  the  additional  risk.  While 
in  theory  the  employe,  whose  master  fur- 
nishes appliances  which  both  know  are 
defective,  is  at  liberty  to  quit  the  service 
and  refuse  to  be  subjected  to  the  enhanced 
danger,  we  cannot  close  our  eyes  to  the 
fact  that  the  necessities  of  the  struggle  for 
existence  tend  strongly  to  deprive  the 
employe  of  that  theoretical  independence 
and  freedom  of  action.  While  the  service 
cannot  be  compulsory  in  the  sense  that 
the  employe  cannot  be  compelled  to  work 
against  bis  will,  yet  the  very  nature  of  the 
relations  existing  between  the  parties  car- 
ries with  it  the  irresistible  inference  of  de- 
pendence upon  the  one  side. 

In  the  case  of  Patterson  v.  Railroad  Co., 
76  Pa.  8t.  393,  it  is  said  by  the  supreme 
court  of  Pennsylvania,  speaking  of  Snow 
T.  Railroad  Co.,  8  Allen,  441,  and  another 
case:  '*In  both  these  cases  the  defects 
from  which  the  accident  arose  were 
known  to  the  employes;  but,  as  they 
were  injured  in  the  discharge  of  duties  Im- 
posed upon  them  by  their  employers,  snch 
knowledge  was  adjudged  not  to  raise  a 
presumption  of  concurrent  negligence. 
This  doctrine  is  obviously  Just  and  prop- 
er. The  servant  does  not  stand  on  the 
same  footing  with  the  master.  His  pri- 
mary duty  is  obedience ;  and  if,  when  in 
the  discharge  of  that  duty,  he  is  damaged 


through  the  neglect  of  tho  master,  it  is  bat 
meet  that  he  should  be  recompfinsed." 
Judge  Cooley  says:  "It  has  been  often 
and  very  Justly  remarked  that  a  man  may 
decline  any  exceptionally  dangerous  em- 
plo.vment;  but  if  he  voluntarily  engages 
in  it  he  should  not  complain  because  it  is 
dangerous.  Nevertheless,  when  one  has 
entered  upon  the  employment  and  as- 
sumed the  incidental  risks,  it  is  not  rea- 
sonable to  hold  that  other  riskH  which  he 
is  directed  by  the  master  to  assume  are  to 
be  left  to  rest  upon  his  shoulders  merely 
because  he  did  not  take  upon  himself  the 
responsibility  of  throwing  up  the  employ- 
ment instead  of  obeying  the  order." 
Cooley,  Torts,  marg.  p.  555.  In  this  case 
the  appellee  was  ordered  to  go  to  a  cer- 
tain place  and  do  certain  work.  To  reach 
the  place  where  the  work  was  to  be  done 
it  was  necessary  to  use  the  unprotected 
shaft.  The  fact  of  Its  unprotected  condi- 
tion was  equally  open  to  the  observation 
of  both.  The  appellee  obeyed  the  order, 
and,  while  returning  and  walking  past 
the  mouth  of  the  open  shaft,  was  injured 
because  the  shaft  was  not  protected.  In 
our  opinion,  the  risk  arising  from  the 
neglect  of  the  appellant  to  provide  gates 
for  the  month  of  the  shaft  was  not  one  of 
the  risks  assumed  by  the  appellee  when 
he  entered  the  service,  and  we  cannot  say 
from  the  averments  of  the  complaint  that 
he  was  necessarily  negligent  in  obeying 
the  order.  When  a  master  orders  a  serv- 
ant to  do  something  which  Involves  en- 
countering a  risk  not  contemplated  In  his 
employment,  although  the  risk  is  equally 
open  to  the  observation  of  both,  it  does 
not  necessarily  follow  that  the  servant  ei- 
ther assumes  the  Increased  risk  or  is  negli- 
gent in  obeying  the  order.  If  the  appar- 
ent danger  Is  such  that  a  man  of  ordina- 
ry prudence  would  not  take  the  risk,  the 
servant  acts  at  his  peril.  But  unless  the 
apparent  danger  is  such  as  to  deter  a  man 
of  ordinary  prudence  from  encountering 
it  the  servant  will  not  be  compelled  to 
abandon  the  service,  or  assume  all  addi- 
tional risk,  but  may  obey  the  order,  using 
care  in  proportion  to  the  risk  apparently 
assumed;  and,  if  h^  Is  injured,  the  master 
must  respond  iu  damages,  It  being  the 
duty  of  the  master  to  use  ordinary  care 
to  provide  for  his  employes  a  safe  place 
to  work,  with  safe  tools  and  appliances 
for  such  work,  the  servant  may  in  sucb 
a  case  asstime  that,  the  master  is  mindful 
of  that  duty ;  that  he  has  superior  knowl- 
edge of  the  facts,  and  will  not  wantonly 
expose  him  to  unnecessary  peril.  There 
are  acts  which  are  negligent  per  se,  but 
we  cannot  say  that  walking  past  the 
mouth  of  an  open  shaft  is  one  of  them. 
In  our  opinion,  the  complaint  states  a 
good  cause  of  action.  We  are  sustained 
in  the  conclusion  we  have  reached  hy  the 
following,  with  many  other,  authorities: 
l>atterson  v.  Railroad  Co.,  76  Pa.  St.  39.3; 
Flynn  v.  Railroad  Co.,  78  Mo.  195;  Keegan 
V.  Kavanaugh,  62  Mo.  232;  Snow  v.  Rail- 
road Co.,  8  Allen,  441;  Cooley,  Torts, 
marg.  p.  555:  Greene  v.  Railway  Co.,  31 
Minn.  248, 17  N.  W.  Rep.  878:  Ford  v.  Rail- 
road Co.,  IIU  Mass.  240;  Railroad  Co.  v. 
Ogden,  3Colo.  499;  Wood,  Mast.  &  Serv. 
S  352;  Rogers  v.  Leyden,  (Ind.)  26  N.  E. 
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Bep.  210;  Boll  way  Co.  v.  Lang,  118  Ind. 
57»,  21  N.  E.  Kep.  317;  Krani  v.  Bhilroad 
Co.  (N.  Y.)  25  N.  E.  Rep.  20e;  Cooley, 
Torts,  luarg.  p.  560;  Taylor  v.  Bailroad 
Co.,  121  Ind.  124,  22  N.  E.  Rep.  876;  Rail- 
way Co.  V.  McCormlck,  74  Ind.  440;  Boyce 
v.  Fitspatrick,  80  Ind.  626;  Wood.  Mast. 
&  Serv.  §  435;  Pennsylvania  Co.  v. 
O'Sbaughnessy.  122  Ind.  588.  2S  N.  E.  Rep. 
675. 

Appellant  aselgns  as  error  the  action  o! 
the  court  in  sustaining  a  demurrer  to  the 
second  paragraph  of  its  answer.  The 
paragraph  in  question  is  assumed  to  be 
aflirmative  in  its  character,  and  to  show 
that  the  appellee  volantarlly  assumed  the 
risks  occasioned  by  the  unguarded  condi- 
tion of  the  shatt.  Counsel  cite  Railroad 
Co.  T.  Urr,  84  Ind.  50,  and  insisc  that  it  is 
precisely  such  an  answer  as  was  held 
good  in  that  case.  We  do  not  deem  it 
necessary  to  add  to  the  length  of  this 
opinion  by  copying  the  answer.  It  is 
enough  to  say  that  it  is  based  on  the  as- 
eamption  that  the  iQiplied  risks  assumed 
by  the  appellee  when  he  entered  the  serv- 
ice ol  the  appellant  embraced  those  con- 
nected with  the  use  of  the  shaft,  and  that, 
continuing  In  the  service  with  knowledge 
of  that  wiiich  would  cause  an  increase  of 
hazard  in  the  use  of  the  shaft,  would  evi- 
dence an  assumption,  also,  of  such  in- 
creased hazard.  As  we  have  heretofore 
shown,  the  appellee  only  impliedly  as- 
sumed those  risks  incident  to  that  part  of 
appellant's  business  with  which  he  was 
connected,— the  usual  and  ordinary  risks 
connected  with  bis  own  service.  The 
court  did  not  err  in  this  mling. 

The  jury  returned  a  special  verdict.  At 
the  proper  time  the  appellant  objected  to 
the  reception  of  the  verdict  and  discharge 
of  the  jury,  and  moved  that  they  be  re- 
quired to  return  to  their  room,  and  make 
their  verdict  more  full  by  finding  upon 
several  matters  which  it  was  claimed 
were  omitted,  and  upon  which  appellant 
Insisted  the  jury  ought  to  find.  The  mo- 
tion specifies  15  particulars  in  which  it  is 
claimed  the  verdict  Is  defective.  A  special 
verdict  should  coatain  a  finding  by  the. 
jury  upon  every  material  fact  in  issue  nec- 
essary to  constitute  the  plaintiff's  cause  of 
action  or  the  defendant's  defense,  upon 
which  there  is  evidence.  Work,  Pr.  §  851. 
and  cases  cited.  There  need  be  no  finding 
npnn  immaterial  facts,  nor  upon  facts 
proven,  but  not  within  the  issues.  John- 
son V.  Putnam,  95  Ind.  57.  A  failure  to 
find  upon  any  material  tact  in  issue  is 
equivalent  to  a  finding  against  the  party 
upon  whom  the  burden  rests  to  establish 
Buch  fact.  Henderson  v.  Dickey,  76  Ind. 
264;  Jones  v.  Baird.  Id.  164;  Parmater 
v.State,  102Ind.90,  3  N.  E.  Rep.  382;  John- 
son v.  Putnam,  95  Ind.  57;  Glantz  v.  City 
of  South  Bend.  106  Ind.  305.  6  N.  E.  Hep. 
632.  If  the  special  verdict  fails  to  find  ma- 
terial facts  within  the  issues  which  were 
established  by  the  evidence,  the  remedy 
Is  not  by  motion  to  coerce  them  Into  mak- 
ing such  finding,  but  by  a  motion  for  a 
new  trial  by  the  party  aggrieved.  Vin- 
ton V.  Baldwin,  95  Ind.  433;  Jones  v. 
Baird,  supra;  Railroad  Co.  v.  Bush,  101 
Ind.  5R2;  City  of  Lafayett.e  v.  Allen,  81 
Jnd.  166.    The  court,  therefore,  did  not  err 


In  overruling  this  motion.  The  Jury  a  re 
exclusiye  judges  of  all  questions  of  fact. 
The  court  can  instruct  them  as  to  the 
law,  but  cannot  dictate  to  them  what 
facts  they  shall  or  shall  not  find,  except 
in  a  case  where  there  is  no  conflicting  evi- 
dence. On  all  controverted  facts  lor  the 
court  to  say  to  the  jury  that  they  shall 
find  that  such  facts  exist  would  be  a  clear 
usurpation  by  the  court  of  the  functions 
of  the  jury.  The  court  cannot  coerce  the 
jury  into  making  a  finding. 

The  fifth  alleged  error  is  waived.  The 
sixth,  seventh,  and  eighth  challenge  the 
action  of  the  court  in  overruling  appel- 
lant's motion  for  a  judgment  in  its  favor 
on  the  special  verdict  and  in  sustaining  a 
similar  motion  by  the  appellee.  No  good 
purpose  would  be  subserved  by  copying 
the  special  verdict  Into  the  record.  It  is 
long,  and  finds  fully  upon  every  material 
fact  within  the  issue.  The  principal  ob- 
jections urged  to  the  verdict  are,  like 
those  urged  to  the  complaint,  that  they 
show  that  the  absence  of  gates  from  the 
mouth  of  the  shaft  was  not  only  obvious 
to  all,  but  that  appellee  had  actual  knowl- 
edge of  such  condition,  bad  several  times 
passed  np  and  down  said  shaft,  and  had 
at  one  time,  by  direction  of  appellant's 
oiflcer  in  charge  of  said  mine,  assisted  in 
placing  bars  at  the  mouth  of  the  mine  as 
a  substitute  for  gates,  and  that  he  was 
guilty  of  contributory  negligence.  We 
think  the  verdict  amply  sustained  the  ac- 
tion of  the  court,  it  is  unnecessary. to 
state  our  reasons  further  than  to  say  that 
the  seasons  which  led  us  to  reach  the  con- 
clusion we  did  as  to  t'he  sufficiency  of  the 
complaint  impel  ns  to  sustain  the  judg- 
ment. The  only  additional  question 
raised  is  on  the  motion  for  a  new  trial, 
urging  that  the  evidence  does  not  sustain 
the  verdict.  We  think  it  does  sustain  the 
verdict  in  every  particular.  In  conclusion 
we  feel  that  it  is  only  just  to  appellant's 
counsel  to  say  that  the  case  has  been  ar- 
gued by  them  with  signal  ability,  and  thai 
the  failure  of  appellant  to  recover  is  not 
for  want  of  an  able  and  exhaustive  pres- 
entation of  the  case  by  them.  Judgment 
afllrmed,  with  costs. 

Coffey,  J.,  took  no  part  in  the  decis- 
ion of  this  cause. 


(12S  Ind.  370) 

Citizens'  Inb.  Co.  v.  Hoffman. 

(Supreme  Cov/rt  qf  Indiana.    May  S6, 1891.) 

Fibs  Iksusasob  —  CoiTDmoNB  or  Fouot  —  Li4- 

BIUTIBS. 

1.  A  policy  of  insurance  for  $1,500  on  differ- 
ent pieces  of  property  gave  an  itemized  statement 
of  the  pieces,  wiuia  sum  of  money  following  each 
item,  amounting  in  all  to  $90,000,  and  declared 
that  the  company  only  insured  one  sixtieth  part 
of  each  of  said  sums,  and  that  it  was  only  liable 
for  such  proportion  of  the  loss  as  the  amount  in- 
sured thereby  bore  to  the  whole  amount  of  insur- 
ance. The  property  was  damaged  by  fire  to  the 
amount  of  951,000,  the  tot-al'insmranoe  being  tSO,- 
000.  Held,  thai  the  company  issuing  said  policy 
was  liable  for  one-fortietih  of  the  loss,  following 
Insurance  Co.  v.  Hoffman,  ante,  661. 

2.  Though  the  letter  in  which  application  for 
Insurance  was  made  stated  that  acertain  amount 
of  insurance  would  be  maintained,  still,  there 
being  no  reference  in  the  policy  to  aa  applica- 
tion, and  it  being  prorlded  by  the  policy  that  if 
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'  an  application  was  referred  to  therein  it  should 
be  a  part  of  the  contract  and  a  warranty  by  the 
assured,  it  will  be  held  that  the  policy  was  not 
issued  on  the  condition  that  the  amount  of  insur- 
ance named  stiould  be  maintained. 

Appeal  from  circuit  court,  Vanderburgh 
county;  B.  D.  Richardson,  Judge. 

S.J.PeeUe  and  Gllcbrlst  &  De  Bruler,  tor 
appellant.  Oarrln  &  Cnutilngh&m,  for  ap- 
pellee. 

M11.1.RR,  J.  The  appellee  sned  the  appel- 
lant to  recover  on  a  policy  of  insurance, 
by  which  the  appellant,  in  consideration 
of  $16,  asreed  to  indemnify  him  to  the  ex- 
tent of  $1,600  against  loss  by  fire  of  the 
property  therein  described.  The  com- 
plaint was  In  two  paragraphs.  The  first 
averred  a  total  loss  of  $90,000,  and  asked 
for  judgment  for  $1,500,  the  fall  amount  of 
the  policy.  The  second  averred  a  loss  of 
$61,000,  a  total  insurance  of  $60,000,  and 
that  the  defendant  was  liable  (or  such 
proportion  of  the  loss  as  the  amount  of 
the  policy  bure  to  the  whole  amount  of  in- 
surance carried .  The  defendant  ana  wered 
in  two  paragraphs.  The  first  avers  that 
by  the  policy  the  defendant  agreed  to  pay 
only  the  one-slxtleth  of  the  loss;  that  the 
loss  was  $61,000;  aod  that  the  defendant 
was  liable  for  the  one-sixtieth  of  that 
amount,  viz.,  $830,  and  interest,  and  no 
more.  In  the  second  paragraph  it  is  al- 
leged that  the  application  for  the  policy 
was  In  a  letter  adrcHsed  by  the  plaintiff  to 
the  .managers  of  the  defendant;  that  In 
such  application  the  plaintiff  represented 
that  the  amount  of  insurance  upon  the 
property  described  In  the  policy  Hied  with 
the  complaint,  which  was  at  all  times  car- 
ried by  the  plaintiff,  was  $00,000, Including 
the  amount  applied  for ;  that  In  such  letter 
the  plaintiff  represented  and  guarantied 
that  there  was,  and  should  thereafter  be, 
during  the  time  the  defendant  might  In- 
sure the  property, an  Insurance  In  the  sum 
of  $90,000 ;  that  the  letter  had  been  lost, 
and  the  defendant  was  therefore  unable  to 
file  a  copy  of  the  same  with  the  answer; 
that  the  policy  was  Issued  solely  in  con- 
sideration of  the  representation  and  guar- 
anty contained  in  the  Istter;  that  by  the 
terms  of  the  policy  the  defendant  only 
agreed  to  pay  the  one-sixtieth  of  the  loss 
which  the  plaintiff  might  sustain  by  fire 
on  each  of  the  Items  of  property  described 
In  the  policy.  It  Is  averred  that  the  plain- 
tiff. In  violation  of  said  representation 
and  guaranty,  did  not  keep  and  maintain 
$90,000  Insurance  upon  the  property,  but 
only  had  $60,000  insuram-e  at  the  time  of 
the  fire;  that  the  total  loss  sustained  was 
$51,000,  of  which  the  defendant  was  liable 
for  $830,  and  Interest,  and  no  more.  De- 
murrers were  snstQlned  to  each  of  these 
paragraphs  of  answer,  and,  the  defendant 
declining  to  plead  further,  Judgment  was 
rendered  for  $1,276,  and  Interest.  Appel- 
lant assigns  as  error  the  ruling  of  the 
court  In  Bustainlng  the  demurrers  to  these 
parngrnphs  of  answer. 

The  facts  stated  In  the  complaint,  and 
the  Issues  of  law  and  fact  presented  by  the 
first  paragraph  of  answer,  are  substan- 
tially the  same  which  were  considered  and 
ruled  upon  in  the  case  of  Insurance  Co.  v. 
Hoffman,  ante,  661,  (at  this  term;)    and 


upon  the  aatborlty  ot  that  ease  we  bold 
that  the  court  did  not  err  in  sustaining 
the  demurrer  to  the  first  paragraph  of  an- 
swer. 

In  the  second  paragraph  of  answer  of 
the  appellant  the  letter  written  by  the  as- 
sured to  the  company  is  relied  upon  either 
as  a  warranty  or  a  representation.  In 
Insurance  Co.  v.  Monnlnger,  18  Ind.  .352, 
this  court, in distlngnishlngbetween  a  rep- 
resentation and  a  warranty,  cite  with  ap- 
proval the  following  definition  of  a  rep- 
resentation: "A  verbal  or  written  state- 
ment made  by  the  assured  to  the  under- 
writer before  the  subscription  of  theirallcy 
as  to  the  existence  of  some  fact  or  state  ot 
facts  tending  to  induce  the  underwriter 
more  readily  to  assume  the  risk  by  dimin- 
ishing the  estimate  he  would  otherwise 
form  of  It.  It  Is  a  part  of  the  preliminary 
proceedings  which  propose  the  contract, 
and  a  warranty  is  a  part  of  the  contract 
as  it  has  been  completed."  May,  Ins.  (3d 
E<l.)  §  169;  1  Wood,  Ins.  (2d  Ed.)  5  150.  It 
will  be  observed  that  there  is  no  allega- 
tion in  the  answer  that  there  was  $90,000 
Insurance  on  the  property  at  the  time  the 
policy  was  Issued.  Nelthsr  Is  it  claimed 
In  the  answer  that  at  or  prior  to  the  time 
the  policy  was  Issued  the  assured  made  any 
statement  of  fact  that  was  notat  the  time 
true.  It  is  contended  that,  if  the  applica- 
tion did  not  contain  a  misstatement  of 
fact,  Itconstituteu  a  warranty  orguaranty 
that  the  assured  woiild  maintain  $90,000 
insurance  on  the  property.  It  nowhere 
appears  from  the  policy  that  the  applica- 
tion was  incorporated  In  or  made  a  part 
of  the  same.  We  find  in  the  policy  this 
clause:  "If  an  application,  survey,  plan, 
or  description  is  referred  to  in  the  policy, 
such  application,  survey,  plan,  or  descrip- 
tion is  hereby  made  a  part  of  this  con- 
tract, and  a  warranty  by  the  assured. " 
This  language  is  significant  when  taken  In 
connection  with  the  fact  that  no  reference 
was  made  in  the  policy  to  any  application 
having  been  made  foriusnrance.  The  neces- 
sity for  making  the  application  a  part  of 
the  policy  in  order  to  make  any  state- 
ments therein  contained  warranties  is 
terselv  stated  by  Elliott,  J.,  Id  Assurance 
Fund  V.Allen,  106  Ind.  593,7  N.  E.  Bep.  317, 
as  follows:  "Statements  made  by  the  in- 
sured In  his  application  for  insurance  are 
not  deemed  warranties  unless  they  are  in- 
corporated in  the  policy,  or  in  some  ap- 
propriate method  referred  to  in  that  in- 
strument."  It  does  not  come  within  the 
rule  of  construing  and  reading  together 
papers  contemporaneously  executed,  as 
parts  of  the  same  contract,  (Burns  v. 
Manufacturing  Co.,  87  Ind.  541 ;  and  Man- 
ufacturing Co.  V.  Forsyth,  108  Ind.  334,  9 
N.  £.  Bep.  372;)  for  the  policy  is  a  complete 
instrument  and  contract  within  and  of 
Itself,  containing  no  reference  or  allusion 
to  any  other  Instrument.  It  is  evident 
from  the  averments  of  the  answer,  taken 
in  connection  with  the  policy,  that  the 
company,  instead  of  accepting  the  terms 
of  the  letter,  by  inserting  a  i!iau8e  in  the 
policy  to  that  effect,  as  Is  usual  when  a 
given  amount  of  Insurance  Is  to  be  main- 
tained, Issued  the  policy,  giving  the  as- 
sured the  privilege  of  making  other  Insur- 
ance without  limit  or  notice untU required. 


Digitized  by 


Google 


lad.) 


BABNES  e.  8AMM0NS. 


T47 


The  general  and  well-settled  rale  la  that 
the  application  forms  no  part  ottbepoUcy 
unless  It  1b  referred  to  and  adopted. 
Wood,  InB.  S  188;  May,  Ins.  §  159:  Owens 
V.  Insnrance  Co.,  56  N.  Y.  566;  Insurance 
Co.  V.  Monnlnger,  18  Ind.  352.  Boldtne,  as 
we  do,  that  the  company  did  not  adopt  or 
treat  the  tippUeatton  as  a  part  of  the  pol- 
icy, no  Inference  arises  that  the  policy  was 
loHued  upon  the  terms  or  conditions  men- 
tioned la  the  letter  or  application ;  for  It 
nalght  well  he  Inferred  that  the  terms  of 
the  application  were  not  satisfactory  to 
the  Insurer,  and  that  they,  therefore, chose 
to  make  the  contract  opon  their  own 
terms,  and  independent  of  the  application. 
We  are  of  the  opinion  that  the  court  did 
not  err  in  sustainlne  the  demurrer  to  the 
second  paragraph  of  answer.  Judgment 
affirmed. 


(128  Ind.  696}  ~"^"^ 

B4BNEB  ▼.  Sammonb  et  alA 

(Supreme  Cmat  of  Indiana.    May  86,  1891.) 

FBjLCinn.BST  CoNTBTAiroa— Action  to  S>t  Abisb 

— RiOHT  o»  BrBBTT— Equitt. 

1.  The  surety  cm  a  note  who  has  not  yet  been 
eompelled  to  pay  liie  debt  cannot  maintain  a  suit 
in  equity  to  set  aside  a  fraadulent  oonveyanoe  of 
land  by  the  maker,  and  have  the  land  declared 
subject  to  the  payment  of  the  debt. 

2.  Nor  can  the  surety  maintain  a  suit  In  eq- 
uity to  compel  the  holder  of  the  note  to  bring 
suit  to  collect  it;  for  Rev.  St  Ind.  1881,  H  ISIO, 
1211,  furnish  an  adequate  remedy  at  law  by  pro- 
viding that  the  surety  may  serve  notice  on  the 
creditor  to  sue  on  the  note,  after  n'liloh  his  fall- 
nre  to  do  so  will  release  the  surety. 

Appeal  from  circuit  court,  Decatur  coun- 
ty; S.  A.  Bonnes,  Jadge. 

J.  8.  Scobey,  for  appellant.  Miller  A 
Oavta,  W.  A.  Moore,  E.  P.  Feriia,  W.  W. 
Spencer,  and  J.  S.  Ferria,  for  appellees. 

Olds,  C.  J.  The  appellant  filed  bis  com- 
plaint In  tbls  action  against  the  appellees, 
William  ki.  Sammpns,  Anna  Sammons, 
Mary  F.  Buckley,  Nelson  Mowrey,  and 
Katie  Mayer,  asking  to  have  certain  con- 
veyances of  real  estate  set  aside  and  sub- 
jected to  the  payment  of  certain  notes, 
and  to  comi>eI  the  holders  of  the  note»  to 
proceed  to  collect  tbe  same,  or  that  the 
appellant  be  released  as  surety  thereon. 
The  appellees  demurred  to  the  complaint 
for  want  of  facts,  which  was  austained, 
exceptions  reserved,  and  judgment  on  de- 
murrer. Tbe  ruling  on  the  demurrer  is 
assigned  as  error,  and  presents  the  only 
question  in  the  case.  Two  questions  are 
presented  by  this  ruling:  First.  Can  a 
surety  upon  a  note,  without  having  paid 
the  debt,  bring  a  suit  to  have  a  fraudu- 
lent conveyance  of  real  estate  made  by  the 
principal  debtor  set  aside,  and  have  the 
land  declared  subject  to  the  payment  of 
the  debt?  Second.  Can  a  surety  on  a 
promissory  note  maintain  a  suit  in  equi- 
ty to  compel  the  owner  to  bring  suit  up- 
on tbe  note  and  proceed  to  collect  It? 

Ac  to  the  last  question,  It  must  be  an- 
swerad  in  the  negative.  It  is  a  well-set- 
tled rule  that  equity  wUl  not  Interfere 
and  afffird  relief  when  the  party  has  a  full 
and  adequate  remedy  at  law.  Sections 
1210,  1211,  Rev.  St.  1881,  afford  tbe  sure- 
ty an  adequate  remedy.  By  service  of 
notice  on  IJie  creditor,  be  can  compel  him 

'Betiearins  denied. 


to  bring  suit  on  tbe  note,  and  his  failure 
to  do  HO  will  release  the  surety.  This  is 
as  adequate  and  complete  a  remedy  as  Is 
afforded  by  proceedings  in  equity;  hence 
a  proceeding  In  equity  will  not  lie  for  this 
purpose.  It  then  remains  to  determine 
the  first  question.  Courts  of  chancery 
originally  took  jurisdiction  to  set  aside  a 
fraudulent  conveyance  alter  the  creditor 
had  obtained  his  judgment  at  law;  but. 
since  our  courts  of  law  and  equity  are 
blended,  and  the  one  court  has  jurisdic- 
tion of  actions  at  law  and  suits  in  equity, 
and  grants  both  legal  and  equitable  relief, 
the  rule  has  been  so  modified  in  this  state 
as  that  the  creditor  may  join  the  action 
for  judgment  on  bis  claim  with  his  suit  to 
set  aside  a  fraudulent  conveyance  made 
by  the  debtor,  and  In  the  same  action  re- 
cover both  a  judgment  on  bis  claim  and  a 
decree  setting  aside  the  fraudulent  con- 
veyance, and  subjecting  the  land  to  the 
payment  of  his  judgment.  Field  v.  Hols- 
man,  88  Ind.  205.  This  is  the  very  limit  to 
which  we  think  the  rule  has  been  carried 
in  this  state,  and  further  than  It  has  been 
carried  In  many  others.  Tbe  surety  may 
pay  the  debt,  and  then  bring  his  action, 
and  be  subrogated  to  the  rightof  tbe  orig- 
inal creditor,  and  bring  his  action  for 
Judgment  on  his  claim  and  to  set  aside  a 
fraudulent  conveyance.  But,  until  the 
surety  has  been  compelled  to  pay  or  has 
sustained  some  loss,  he  has  no  right  of  ac- 
tion. He  has  no  Hen  upon  the  land  of  his 
principal.  His  cause  of  action  bas  not 
accrued,  and  he  has  no  rigbt  to  a  judg- 
ment or  Hen  upon  the  land  of  the  debtor 
until  he  has  paid  the  debt.  Tbon  be  has  a 
claim  against  bis  principal,  which  be  has 
the  right  to  have  satisfied  out  of  the  prop- 
erty of  the  principal.  Until  then,  he  has 
no  right  of  action  either  In  law  or  equity. 
Originally,  it  was  necessary  for  tbe  cred- 
itor to  allege  and  prove  that  he  had  taken 
tbe  necessary  proceedings  at  law,  vie, 
that  he  had  recovered  a  judgment  upon 
his  claim,  before  a  court  of  equity  would 
Interfere  and  afford  relief.  Pom.  Eq.  Jur. 
§  1415.  But  as  we  have  before  stated,  this 
rule  has  been  so  far  modified  as  that  be 
may  join  bis  actions forjudgment  upon  bis 
claim  and  for  equitable  relief;  but  we  are 
not  aware  that  any  court  has  held  that,  in 
the  absence  of  a  statute  authorising  it,  be 
might  maintain  his  suit  in  equity  to  set 
aside  the  fraudulent  conveyance,  without 
either  first  having  obtained  his  jndgment 
at  law  or  sought  a  judgment  in  tbe  same 
action.  The  creditor  must,  at  least,  take 
steps  to  obtain  bis  judgment  at  tbe  same 
time  he  seeks  equitable  relief.  This  the 
surety  cannot  do  until  he  has  paid  tbe 
Judgment.  It  is  true,  the  surety  is  a  cred- 
itor from  the  time  be  executes  tl«e  note,  in 
the  sense  that  he  assumes  the  liability 
from  that  date,  and  Is  affected  by  any 
fraudulent  conveyance  made  by  the  debt- 
or of  his  property  thereafter ;  and  being 
detrimental  to  tbe  interest  of  the  surety, 
should  he  pay  the  debt,  he  maj'  prosecute 
tbe  suit  in  equity  to  have  such  fraudulent 
conveyance  set  aside.  It  is  possible  that 
a  surety,  after  he  has  served  a  notice 
on  the  creditor  requiring  him  to  bring  suit 
upon  the  note,  nnd  the  creditor  has 
brought  suit  upon  tbe  note,  and    then 
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hafi  been  a  flodlng  and  proper  Judgment 
rendered  in  favor  of  the  creditor,  and 
surety  requiring  that  the  property  of 
the  prlucipal  debtor  be  first  exhausted 
for  the  payment  of  the  debt,  may  then 
maintain  an  action  to  set  aside  the  fraud- 
ulent conveyance  made  by  the  principal 
debtor,  that  the  property  so  conveyed 
may  be  levied  upon.  It  the  claim  be 
thus  reduced  to  Judgment,  the  righta  of 
the  parties  are  fixed  and  no  further  adju- 
dication need  be  hud  ;  but  the  surety  can- 
not iuBtltute  a  snit  to  set  aside  a  fraudu- 
lent conveyance  without  first  having  ob- 
tained a  Judgment  in  his  favor  as  surety, 
or,  having  paid  the  df^bt,  8ee]c,in  the  same 
proceeding,  to  have  judgment  on  his  claim 
as  well  as  a  decree  setting  aside  the  con- 
veyance. The  original  creditor  cannot 
maintain  a  suit  to  set  aside  a  fraudulent 
conveyance  without  having  first  obtained 
a  judgment,  or  by  seelcing  a  judgment  In 
the  same  proceeding;  and  certainly  the 
surety  possesBes  no  rights  superior  to  the 
creditor  in  this  respect.  This  riehtofthe 
surety  is  spoken  of  by  law-writers  as  a 
right  of  subrogation  to  the  right  of  the 
creditor.  ITntll  a  judgment  establishing 
his  suretyship  has  been  rendered,  or  he 
has  paid  the  debt,  he  has  uo  rights  which 
be  can  enforce  against  the  principal. 
Brandt,  Sur.  §  195;  Bump,  Fraud.  Conv. 
(3d.  Ed.)  pp.  507,  508;  Wait,  Fraud.  Conv. 
§  111.  See  "Fraudulent  Conveyances," 
Amer.  &  Eng.  Ehic.  Law,  and  aBthoi-ities 
there  cited.  The  conclusion  we  have 
reached  leads  to  an  affirmance  of  the  judg- 
ment.   Judgment  affirmed,  with  costs. 

MiLf.GR,  J.,  tooit  no  part  in  the  decision 
of  this  canse. 

(128  Ind.  899)  

Scruggs  et  al.  v.  Reese  et  al. 
(Supreme  Cov/rt  of  Indiana.    May  38, 1891.) 

DR1.IIIA0B  —  JUBUDICTIOK  —  CHANOINO  WaTBB- 

Ck>nB8B. 
Act  Ind.  Ai)ril  6,  1885,  (Acts  1886,  p.  129,) 
S  3,  relating  to  drainage,  gives  the  circuit  courts 
jurisdiction  to  "determine  ttiat  the  method  of 
drainage  shall  be  by  removing  obstmctions  from 
a  water-course;  by  deepening,  widening,  straight- 
ening, or  changing  its  channel, "  etc.  Held,  tliat 
this  confers  no  jurisdiction  of  proceedings  to 
straighten  the  channel  of  a  river  to  prevent  its 
cutting  a  new  channel  in  times  of  high  water, 
when  the  draina^  is  a  mere  incident  of  the  con- 
templated operation. 

Appeal  from  circuit  court,  Morgan  coun- 
ty; G.  W.  Gbdbbs,  Judge. 

W.  S.  Shirlay,  for  appellants.  J.  8.  New- 
by,  for  appellees. 

MiLLRB,  J.  This  is  an  appeal  from  a 
proceeding  for  the  establishment  of  a 
lirain.  The  appellees  filed  their  petition 
in  the  Morgan  circuit  court,  and  procured 
the  drain  under  and  pursuant  to  the  act 
of  April  6,1885,  (Acts  1885,  p.  129.)  The 
appellants  were  remonstrants.  The  ob- 
jection to  the  proceeding  presented  in  the 
brief  of  counsel  relates  exclusively  to  the 
jurisdiction  of  the  court.  This  objection 
was  made  in  the  circuit  court  on  motion 
to  dismiss  and  as  a  cause  of  remonstrance. 
The  petition  describes  the  drain  proposed 
to  be  constructed  as  beginnine  at  a  desig- 
nated point,  and  "running  thence  north, 


or  as  nearly  north  as  practicable,  about 
ninety  rods,  to  intersect  the  channel  of 
White  river,  and  thereby  change  said  White 
river  by  straightening  the  same."  The 
drain  is  described  in  the  report  of  the  com- 
mlBsionei'8  and  order  of  the  court  as  com- 
mencing at  a  point  in  the  present  bottom 
of  White  river,  and  extending  thence  1,700 
feet  north,  and  opening  upon  said  river; 
at  which  point  a  brealc-water  300  feet  in 
length  was  to  be  constructed  across  the 
river.  The  evidence  Introduced  at  the 
trial  shows,  without  dispute,  that  the 
purpose  of  the  ditch  or  drain  was  to 
straighten  the  course  of  the  river,  or,  at 
least,  to  carry  oft  a  portion  of  the  water 
at  times  of  flood,  and  to  prevent  the  river 
cutting  a  new  channel.  The  evidence  of 
the  commissioners  shows  that  the  assees- 
ments  were  upon  the  lands,  not  in  propor- 
tion to  the  benefits  they  would  receive  on 
account  of  their  drainage,  but  in  propor- 
tion to  estimated  danger  of  their  being 
injured  by  the  threatened  new  channel. 
One  of  tbe  drainage  commissioners  says, 
in  his  evidence :  "We  made  the  estimates 
upon  the  lands  from  the  danger  of  the 
river  cutting  the  new  channel  through  tbe 
lands,  and  overfiowing  them.  The  new 
channel  will  not  prevent  overfiow  in  times 
of  high  water,  but  will  shorten  the  river, 
and  thus  taiie  the  water  oS  faster,  and 
draw  the  current  off  from  where  It  now 
floH-s,  and  tbe  greater  volume  of  water 
will  follow  the  channel,  and  lessen  tbe 
quantity  of  overflow  as  it  now  is. "  The 
appellant  contends  that,  as  the  primary 
object  of  the  improvement  was  the 
straightening  of  the  river,  and  tbe  drain- 
age a  mere  incident,  the  whole  proceeding 
was  without  the  jurisdiction  conferred 
upon  tlie  circuit  court  by  tbe  actapproved 
April  6,  1885,  (Elliott,  Supp.  §  1184.)  Tlie 
appellees  do  not  deny  that  the  purpose  of 
the  drain  was  to  straighten  the  river,  but 
claim  that  jurisdiction  is  given  the  circuit 
court  by  the  following  clause  in  section  3 
of  this  act,  vi«. :  "They  may  determine 
that  the  method  of  drainage  shall  be  by 
removing  obstructions  from  a  water- 
course; by  deepening,  widening,  straighteq,- 
Ing.or  changing  its  channel ;  by  construct- 
ing an  artificial  channel,  ditch,  or  drain, 
open  or  covered ;  by  mailing  levees ;  or  by 
any  and  all  such  methods  combined."  In 
ascertaining  the  probable  legislative  in- 
tent in  the  enactment  of  this  clause,  it  is 
instructive  to  note  the  course  of  legisla- 
tion upon  this  subject.  We  accordingly 
find  that  substantially  the  same  provis- 
ion is  contained  in  the  act  of  1881,  (Rev. 
St.  1881,  §  4275.)  and  in  the  act  of  1883, 
(Acts  1883,  p.  176,  §  3.  It  follows  that  if 
this  act  gives  the  court  jurisdiction  to 
change  and  straighten  the  channels  of 
water-courses  where  drainage  is  a  mere 
incident,  such  jurisdiction  has  existed 
since  April  8, 1881.  We  also  find  that  on 
March  8, 1883,  an  act  was  passed  express- 
ly authorising  boards  of  county  commis- 
sioners to  straighten  or  change  tbe  course, 
direction,  or  location  of  tbechannel  of  any 
stream  of  water,  and  declaring  an  emer- 
gency for  the  immediate  talcing  effect  of 
the  act.  Acts  1883,  p.  192.  The  provisions 
of  this  act,  although  similar  in  some  re- 
spects to  tbe  drainage  act,  are  essentially 
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dirrerent.  If  full  Juiisdlctton  had  been 
lj:i7eD  the  circuit  court  to  change,  alter, 
and  straighten  the  channel  of  atreams,  it 
is  difficult  to  determine  what  uiteful  pur< 
pose  was  to  be  accomplished  in  the  enact- 
ment of  the  later  act.  We  are  of  the  opin- 
ion that  authority  is  given  drainage  com- 
misBioners  to  alter  or  change  the  channel 
of  water-coarses.  only  when,  aa  expresaed 
In  the  act,  It  is  a  "method  of  drainage;'* 
that  the  primary  object  of  the  statute  is 
the  reclamation  of  wet  lands,  and  the 
power  to  alter  and  straighten  the  water- 
courses Is  a  mere  incident,  and  only  to  be 
exercised  when  it  becomes  necessary  to 
promote  dralnag^e;  and  that  the  act  of 
March  8, 1883,  gives  to  the  boards  of  coun- 
ty commissioners  exclusive  iurlsdiction  to 
Btaighten  or  change  water-courses  to  pro- 
tect the  banks  of  the  stream,  where  the 
change  of  the  channel  is  the  primary  ob- 
ject to  be  accomplished,  although,  inci- 
dentally, lands  subject  to  overflow  may 
be  benefited  thereby.  The  case  of  Llpes 
V.  Hand,  104  Ind.  608, 1  N.  E.  Rep.  871,  and 
4  N.  E.  Rep.  160.  is  not  Inconsistent  with 
but  rather  tends  to  support  this  position. 
In  that  case,  although  the  fact  Is  not  set 
out  in  the  opinion,  it  was  necessary,  in  or- 
der to  properly  drain  wetlands  and  to  fur- 
nish outlets  for  drain,  that  the  channel  of 
Eel  river  should  be  improved,  and  this  it 
was  held  might  be  done  under  the  drain- 
age act.  While  it  istrue  that  the  drainage 
act  Is  to  be  liberally  construed  to  promote 
the  drainage  of  wet  or  overflowed  lands. 
Its  provisions  will  not  be  extended  to  ac- 
complish purposes  foreign  to  the  object 
for  which  it  was  enacted.  The  act  of 
March  8, 188S,  (Acts  1883,  p.  178.)  provided 
that  a  drain  might  be  established  where 
It  would  beneflt  the  streets  of  a  town  or 
city,  notwithstanding  which  it  was  held 
that  the  circuit  court  had  no  Jurisdiction 
to  order  the  construction  of  a  drain  with- 
in the  corporate  limits  of  a  city.  Ander- 
son V.  Endlcutt,  101  Ind.  689.  In  our  opin- 
ion, the  power  to  straighten  or  change  the 
location  of  the  channel  of  any  stream  or 
body  of  water,  to  prevent  the  banks  from 
washing  or  cutting  b.v  the  flow  of  water. 
Is  as  much  within  the  exclaslve  Jurisdic- 
tion of  the  boards  of  county  commission- 
ers as  the  construction  of  drains  within 
the  limits  of  a  city  arc  within  the  exclusive 
Jurisdiction  of  the  common  council  of  such 
cities.  The  Judgment  Is  reversed,  with 
costs,  and  the  court  directed  to  sustain 
the  motion  to  dismiss  the  proceedings  for 
want  of  Jurisdiction. 


(in  Ind.  M5) 

Wilson  ▼.  Buhqett.* 
(Supreme  Court  of  Ihdtona.    May  26, 1891.) 

VBNSOa  Auto  VSKDXX— A880MPTIOII  OV  MOKTOAOS 

— LnH. 

The  father  of  defendant  oonveyed  to  him 
part  of  a  tract  of  land  in  oocsideration  of  his  as- 
suming certain  mortgagea  on  the  whole,  and  the 
balance  went  to  ddlendant's  mother  by  will. 
Defendant  falling  to  pay  the  mortgages  when  due, 
the  mother  satisfied  them  by  executing  a  new 
mortgage  on  her  land,  wliich  the  son  agreed  to 
nay,  and  she  then  died.  HelA,  that  the  claim  of 
ner  estate  against  defendant  is  one  for  j>urchase 
•aoney  of  his  land,  and  her  administrator  may 
soaititain  a  suit  to  tave  it  declared  a  lien  there- 
.' ftsbesitog  dacled. 


on,  though  the  mortgage  defendant  agreed  to  sat- 

isQr  is  not  yet  due. 

Appeal  from  circuit  court,  Clinton  coun- 
ty; A.  E.  Paige,  Judge. 

James  N.  Sims,  for  appellant.  Palmer 
Jt  Palmer,  for  appellee. 

Oldb,  C.  J.  Dudley  W.  Wilson  owned  80 
acres  of  land  situated  in  Clinton  county. 
On  the  19th  day  of  Juno,  1884,  said  Dudley 
W.  Wilson  and  Mahala  Wilson,  his  wife, 
conveyed  by  warranty  deed  80  acres  off  of 
the  west  end  oi  said  80  to  their  son,  Will- 
iam T.  Wilson.  The  consideration  for 
such  conveyance,  aa  stated  in  the  deed, 
was  that,  on  account  of  the  age  and  in- 
flrmity  of  bis  father,  William  had  out  of 
bis  own  funds  paid  the  taxes  for  many 
years  past  on  the  80-acre  tract;  also  the 
interest  that  has  yearly  accrued  on  a 
school-fund  mortgage  of  f487.60  on  said 
real  estate  since  the  loan  was  created,  and 
the  further  consideration  that  he  will  now 
fully  assume  the  payment  of  said  loan  of 
$437.50,  tog^ether  with  all  interest  accru- 
ing thereon,  until  the  same  is  paid,  and 
keep  the  taxes  paid  on  the  80  acres  until 
he  fully  satisfies  said  mortgage.  Instead 
of  there  being  one  school-fund  mortgage 
on  said  land,  there  were  four  school-fund 
mortgages  on  separate  parcels  ol  said 
land;  but  upon  the  80  acres,  including 
the  60  acres  not  conveyed,  the  four  mort- 
gases,  amounting  to  the  total  of  $445.60, 
are  alleged  In  the  complaint  to  be  the 
mortgage  debt  referred  to  in  the  deed, 
and  the  only  mortgages  on  said  land; 
that  Dudley  W.  Wilson,  after  the  execu- 
tion ol  the  deed,  made  a  will  devising  the 
remaining  60  acres  to  his  wife,  Mabala 
Wilson,  and  Dudley  W.  died  In  1885;  that 
after  bis  death,  the  mortgages  being  due 
and  wholly  unpaid,  to  get  further  time 
William' agreed  with  his  mother  that,  II 
she  would  pay  the  mortgages  by  the  exe- 
cution of  a  new  mortgage  for  the  aggre- 
gate amount  of  the  four  mortgages  on  the 
60  acres  of  the  land  devised  to  and  then 
owned  by  her,  that  he  would  pay  the 
mortgages  so  to  be  executed  by  her.  The 
mother,  Mahala,  did  execute  a  new  mort- 
gage for  the  aggregate  amount  uf  the 
other  four  mortgaiceB,  and  they  were  sat- 
islled.  Afterwards,  in  1886,  Mahala  died, 
and  the  appellee  was  duly  appointed  ad- 
ministrator of  her  estate,  and  he  filed  his 
eomplaint  In  this  case,  alleging  the  tore- 
going  facts:  and  further  alleging  that  said 
William  T.  had  no  means  other  than  the 
80  acres  of  land  except  bis  distributive 
share  or  portion  of  the  60  acres  inherited 
from  bis  mother,  which  would  not  exceed 
flOO;  and  that  be  feared,  and  there  was 
danger  of,  William  T.  selling  or  Incumber- 
ing the  80  acres,  whereby  It  would  be  di- 
vested from  the  lien  which  was  chargeable 
against  it  for  the  purchase  money,  and 
that  the  estate  would  be  compelled  to 
pay  the  mortgage,  and  would  be  deprived 
of  Its  security  and  lien  on  the  80  acres  for 
the  payment.  There  was  a  prayer  to  have 
a  lien  declared,  and  that  appellant  be  en- 
joined from  selling  without  having  paid 
the  mortgage,  etc.  To  this  complaint  ap- 
pellant filed  a  demurrer  for  want  of  facts, 
which  was  overruled,  and  exceptions  re- 
served.  Judgment  on  demurrer  for  the  ap- 
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pellee,  and  the  ruling  on  tbe  demarrer-le 
asaigned  as  error. 

The  facts  alleged  ebovr  that  Dudley  W. 
Wilson  conveyed  to  WllUam  T.  Wilson  SO 
acres  of  land.  As  a  consideration  for  the 
same,  William  was  to  pay  oB  a  mort^aKe 
Incumbrance  upon  the  50  acres  ol  land  to 
which  Dudley  retained  the  title.  Mabala 
Wilson,  wife  of  Dudley,  took  the  title  to 
the  60  acres  by  tbe  will  of  Dudley.  Will- 
iam failed  to  pay  the  mortgage  debt;  it 
being  a  Hen  upon  the  50  acres  owned  by 
Mahala,  she  paid  It.  True,  it  is  alleged 
she  paid  it  with  the  aereement  on  the  part 
of  William  that  he  would  pay  off  the  mort- 
gage so  executed  by  her,  but  this  was  a 
parol  agreement.  Mahala  dies,  and  the 
appellee  is  appointed  administrator  of  her 
estate.  Tbe  evidence  that  tbe  mortgage 
upon  the  land  was  given  in  payment 
of  the  debt  of  William, and  that  the  estate 
has  the  right  to  be  subrogated  to  the  lieu 
which  the  deceaued,  Mahala,  bad  paid  in 
her  life-time,  and  vo  have  a  lien  declared, 
all  rests  In  parol,  and  the  appellee  brings 
this  suit,  and  alleges  the  facts  in  the  com- 
plaint. Tbe  couHlderatlon  which  William 
agreed  with  bis  father  to  pay  for  the  30 
acres  was  the  mortgage  which  Mabala 
paid.  If  the  father,  Dudley  Wilson,  had 
lived,  and  William  had  failed  to  pay  the 
mortgages  as  he  had  agreed  to  do,  and 
Dudley  bad  paid  them,  it  would  have  been 
a  failure  on  the  part  of  William  to  have 
paid  the  purchase  money ;  and  certainl.v 
Dudley  would  bare  had  tbe  right  to  have 
sued  William,  and  had  a  vendor's  lien  de- 
clared upon  the  30  acres.  If  Dudley,  by 
his  last  will,  devised  tbe  50  acres  upon 
which  the  mortgages  were  Hens  to  his 
widow,  Mahala,  and  William  fails  to  pay 
the  mortgages  as  he  had  contracted,  and 
they  were  liens  upon  the  land  of  Mahala, 
and  she  pays  them,  certainly  she  has  tbe 
right  to  be  subrogated  to  tbe  same  rights 
^er  husband.  Dudley,  would  have  had  if 
he  had  paid  them.  Tbe  appellee,  repre- 
senting her  estate,  bad  the  right  to  en- 
force  tbe  remedy,  and  we  think  had  tbe 
right  to  have  an  adjudication  upon  tbe 
facts  and  a  lien  declared,  although  the 
mortgage  debt  executed  by  bis  decedent 
was  not  yet  due,  and  uotwitlistanding 
the  appellant  had  agreed  to  pay  it  when 
it  became  due.  The  son  agreed,  as  a  con- 
sideration for  the  land,  to  pay  the  mort- 
gages. In  failing  to  do  so,  he  failed  to 
pay  the  purchase  money  which  he  had 
agreed  with  hie  father  to  pay,  and,  the  fa- 
ther being  compelled  to  pay  the  same  to 
protect  his  own  land,  the  son  became  in- 
debted to  the  father  for  tbe  amount  of  the 
purchase  money,  and  the  father,  in  such 
event,  would  have  had  the  right  to  have 
a  vendor's  lien  declared  on  the  land  sold 
to  the  son.  The  mother  having  become 
tbe  owner  of  the  land  by  devise  from  her 
husband,  the  son  falling  to  pay  the  mort- 
gnges,  she  had  the  right  to  pay  the  debt 
to  preserve  her  own  land  from  sale  under 
the  mortgage;  and  she,  under  the  circum- 
stances, would  have  the  right  to  be  subro- 
gated to  the  same  rights  as  her  husbaud 
would  have  bad  if  he  had  paid  tbe  debt. 
The  son  having  agreed  to  pa.v  tbe  mort- 
gage executed  by  the  mother  in  payment 
of  tbe  mortgages  which  he  agreed  to  pay, 


the  question  remains  whether  she  bad  the 
right  to  have  her  lien  declared  in  advance 
of  its  enforcement,  before  the  last  mort- 
gage matured  and  a  failure  to  pay.  In 
other  words,  it  presents  the  question 
whether  a  vendor  can  maintain  an  action 
tn  have  a  vendor's  lien  establiehed  inde- 
pendent of  an  action  to  enforce  its  collec- 
tion, and  we  think  in  a  proper  case  this 
may  be  done.  2  Story,  Eq.  Jur.  (I3tb 
Ed).  §§  694.  701,  7U,  730.  825,  826,  850,  851, 
and  912,  treating  of  bills  quin  timet,  at 
section  826:  "They  are  in  tbe  nature  of 
writs  of  prevention,  to  accomplish  tbe 
end  of  precautionary  Justice.  'Tbey  are 
ordinarily  applied  to  prevent  wrongs  or 
anticipated  miscbiefs,  and  not  merely  to  re- 
dress them  when  done.  The  party  seeks 
tbe  aid  of  a  court  of  equity  because  he 
fears  {quia  timet)  some  future  probable 
Injury  to  bis  rights  or  interests,  and  not 
because  an  injury  has  already  occurred 
which  requires  any  compensation.  The 
manner  In  which  this  aidia  given  by  courts 
of  equity  is,  of  coarse,  dependent  upon 
circumstances. "  It  Is  by  reason  of  this 
doctrine  that  courts  of  equity  appoint  re- 
ceivers, order  money  paid  Into  court,  di- 
rect security  to  be  given,  money  paJd  over, 
issue  injunctions,  and  grant  many  other 
remedies.  We  think  it  clearly  within  tbe 
province  of  a  court  of  equity  to  eatabUsb 
a  vendor's  lien  in  advance  of  enforcement 
orof  Its raaturity,inorderto prevent  prob- 
able or  anticipated  mlschlt^.  The  party 
seeks  the  aid  of  the  court  because  be  fears 
a  future  probable  Injury.  In  tbe  case  at 
bar,  the  appellant  has  no  means  to  pay 
the  debt  when  it  matures,  except  the  80 
acres  of  land  which  it  is  asked  a  lien  be 
declared  upon.  Until  a  lien  is  established, 
there  is  danger  ot  the  property  being  dis- 
posed of,  and  innocent  parties  obtaining 
a  lien  which  would  be  paramount  to  the 
right  of  the  appellee  to  have  a  lien  de- 
clared. There  exists  a  right  to  have  a  lien 
declared  by  a  court  of  equity:  but  If  the 
lien  cannot  be  established  until  the  mort- 
gage matures  and  is  paid,  so  that  tbe  ap- 
pellant can  enforce  payment  in  connection 
with  tbe  establishment  of  the  lien,  rights 
of  innocent  parties  ma.v  Intervene  which 
will  deprive  the  appellee  of  any  benefit 
from  a  vendor's  Hen.  A.kin  to  this  doc- 
trine was  the  right  in  equity  of  a  surety  to 
maintain  an  action  to  compel  tbe  princi- 
pal to  pay  tbe  debt  inadvance  ot  the  same 
having  been  paid  by  the  surety,  or  even 
having  been  called  upon  for  the  payment, 
though  this  right  may  not  exist  in  this 
state  since  the  statute  anthoricing  the 
surety  to  give  notice  to  tbe  creditor,  and 
compel  him  to  bring  suit.  Brandt,.8ar.  §§ 
192,  193;  Flight  v.  Cook,  2  Ves.  Sr.  619; 
MHdd.  Cb.  Pr.  "ITS.  •179;  2  Dart,  Vend. 
(6th  Ed.)  p.  1248.  There  was  no  error  in 
the  overruling  of  the  demurrer  to  the  com- 
plaint.   Judgment  affirmed,  with  costs. 


(128  Ind.  397) 

Robinson  v.  Btatb  ex  rel.  Powebs. 

(Supreme  Court  of  Indiana.    May  96,  1891.) 

Bastardt — Stiix-Bobn  Child— Jusombnt. 

Under  Kev.  St.  Ind.  1881,  $  997,  providing 

tbat  the  death  of  a  bastard  child  shall  not  be 

cause  of  abatement  or  bar  to  any  prosecution  for 

bastardy,  but  tbe  court  trying  the  same  shall,  on 
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oonvlatiOD,  glva  ]adgmMtt  for  nub  snm  aa  sball 
be  deemed  just,  where  an  action  is  besnn  before 
the  birth  of  the  child,  and  aftor  rerdict,  but  be- 
fore Judgment,  it  is  bom  dead,  Judgment  ia  not 
thereby  limited  to  the  oosta  of  the  action. 

Appeal  from  circuit  conrt,  Knox  county ; 
O.  W.  Shaw,  Judge. 

J.  8.  Pritebett  and  E[.  Burna,  for  appel* 
lant. 

McBridv.  J.  This  was  a  bastardy  pro- 
ceeding commenced  October  8, 1888,  tbe  re- 
latrtx  alleging  that  she  tr as  pregnant  wltb 
a  bastard  cblld,  and  that  appellant  was 
Its  father.  The  appellant  appeared  betore 
the  Jaatlce,  and  admitted  that  tbe  relatrlx 
'was  pregnant,  and  that  he  was,  as  al- 
leged, father  of  the  child.  In  the  circuit 
court,  however,  he  filed  an  answer  of 
general  denial,  and  there  was  a  trial 
by  jury,  resulting  In  a  finding  against 
falm.  Judgment  was  not  rendered  against 
Mm  until  June,  1889.  The  child  was 
bom  dead  April  17,  1889.  Judgment 
was  rendered  against  him  for  f  100.  Ap- 
pellant inslxts  that  this  was  erroneous, 
and  that  the  court  had  no  power  in  such 
a  case  to  render  Judgment  for  anything 
but  the  cost  of  the  prosecotlon.  His  con- 
tention is  that,  tbejudgment  in  such  cases 
being  rendered  only  to  secure  tbe  mainte- 
nance and  education  of  tbe  child,  and  tbe 
child  being  still-born,  nothing  could  be 
dne  lor  its  maintenance  or  its  education. 
He  further  insists  that  a  still-born  tntant 
ia  not  a  child  within  the  meaning  of  the 
Btatate;  that,  being  still-bom,  it  never 
had  an  existence  separate  and  apart  from 
Ita  mother.  In  this  he  claims  that  he  ia 
supported  by  the  case  of  Canfleld  v.  State. 
66  Ind.  168.  That  case  does  not  support 
appellaut'seontention.  That wasaprose- 
cation  in  which  the  relatrlx  alleged  she 
had  been  delivered  of  a  bastard  child.  The 
evidence  showed  that  the  child  was  still- 
born, tbat  its  lungs  were  never  Inflated, 
and  tbat  the  prosecution  was  commenced 
after  the  birth  of  tbe.  cblld.  The  court 
beld  that  the  proof  did  not  sustain  tbe 
averment  of  the  complaint  that  the  relat' 
lix  "had  been  delivered  of  a  bastard 
child;"  that,  never  having  breathed,  it 
had  never  lived;  that  until  a  child  Is 
wholly  born,  and  has  attained  a  separate 
existence,  it  Is  but  a  fastua  in  utero,  and 
not  a  human  being,  within  the  meaiihigof 
tbe  law  authorizing  proceedings  for  the 
maintenance  of  bastard  children  after 
their  birth.  It  is  evident,  we  think,  that 
if  the  prosecution  in  tbat  case  had  been 
commenced  before  the  birth  of  the  child 
tbe  court  would  have  readied  a  dinereat 
conclusion.  Canfleld  v.  State  was  decided 
at  the  May  term,  1877,  of  this  court.  The 
case  of  Evans  v.  State,  5&  Ind.  5s7,  was 
decided  at  the  November  term,  1877.  by  tne 
same  court,  tberobavlngbeen  in  the  mean- 
time no  change  in  the  personnel  of  the 
coart.  In  that  case  the  facta  were  sub- 
stantially-as  in  the  case  at  bar.  Tbe  pros- 
ecution was  commenced  before  the  birth 
of  tbe  ';hild.  After  verdict,  but  before 
Judgment,  the  child  was  born  dead.  The 
court  adjudged  that  the  defendant  should 
pay  the  relatrlx  $100.  The  Judgment  was 
affirmed.  The  statute  authorizes  the  in- 
stitution of  proceedings  ol  this  character 


before  tbe  birth  of  the  child,  and  they  may 
be  prpEScuted  to  final  Judgment  before  the 
child  is  siorn.  The  existence  of  the  child 
is  thus  recognized  by  the  lawat  tbattime, 
although  it  is  but  a /bstus /a  utero.  Sec< 
tion  907.  Rev.  St.  1881.  provides  that  "the 
death  of  a  bastard  child  shall  not  be  cause 
ol  abatementorbarto  any  prosecution  for 
bastardy,  but  the  court  trying  the  same 
shall,  on  conviction,  'give  Jndgment  for 
such  snm  as  shall  be  deemed  Just."  It 
will  be  observed  that  this  section,  while 
authorising  tbe  court  in  such  case  to  ren- 
der Jndgment  for  such  sum  as  in  its  discre- 
tion may  be  deemed  Just,  says  nothing 
about  the  maintenanceor  education  of  the 
child.  There  is  no  conflict  between  tbetwo 
cases.  Where  the  relatrlx  delays  commenc- 
ing the  prosecution  until  after  the  birth  of 
tbe  child,  she  must  then  allege  and  prove 
the  birth  of  a  child  which  had  an  existence 
separate  and  apart  from  her.  When  tbe 
prosecution  is  commenced  betore  the 
birth,  the  law  recognizes  the  existence  of 
the  child  Bufllclently  to  authorise  tbe 
prosecution;  and  its  subsequent  death, 
whether  in  utero  or  after  birth,  brings  the 
case  within  the  provisions  of  section  997, 
supra.  The  court  was  therefore  author- 
ized to  give  Judgment  for  a  reasonable 
sum,  and  we  cannot  say  it  abused  Its  dis- 
cretion in  this  case.    Jndgmenfraffirmoa. 


™.  ^    028  Ind.  MB) 

Gribwolo  t.  Ward  et  al. 
(Supreme  Court  <tf  Indiema.    May  26, 1891.) 

Lib  Fsitden*— Bosta  Tins  Pdbcbasib— Rsvbbsai. 
ON  Nbw  Thui.. 
Rev.  8t  Ind.  1881,  S  1066,  i>rovidea  that 
"the  resalt  of  the  new  trial,  if  application  there- 
for is  made  after  the  close  of  the  term  at  which 
the  judgment  is  tendered,  shall  in  no  oase  affect 
the  interest!  of  third  persons,  acquired  in  good 
faith,  for  a  valuable  consideratioa,  since  the 
former  trial. "    A.   recovered  Judgment  against 

B.  for  the  possession  of  certain  lands  in  Decem- 
ber, 1881,  and  In  August,  1886,  executed  a  note  to 

C.  and  a  mortgage  on  said  lands,  to  secure  it. 
In  September  following,  for  a  vailuable  consid- 
eration, and  before  maturity,  C.  assigned  the 
note  and  mortgage  to  plaintiff,  who  had  no  knowl- 
edge of  the  litigation  between  A.  ana  B'.  After 
such  assignment,  and  after  the  term  at  which 
said  Judgment  was  rendered,  B.  obtained  a  new 
trial,  and  recovered  Jnd^ent  divesting  A.  of 
title  in  said  land.  Plaintiff  began  foreclosure  of 
said  mortgage.  Beld,  tliat,  as  the  mortgagor  bad 
no  :itle  to  the  land  except  under  the  judgment  of 
which  plaintiff  had  no  knowledge,  he  is  not  an 
innocent  purchaser  within  the  above  statutory 
provision. 

Appeal  from  circuit  court,  Steuben  coun- 
ty; Stephen  Powers,  Judge. 

R.  Wes.  McBride,  for  appellant.  J.M. 
Somera,  J.  J.  Beat,  and  F.  S.  Roby,  for  ap- 

pellee9> 

CoFFET,  J.  This  was  an  acxion  oy  tbe 
appellant,  In  the  Steuben  circuit  court, 
against  Lyman  Plerson  and  his  wife,  the 
appellees  herein,  Ancil  Ward  and  wife,  and 
others,  to  foreclose  a  mortgage.  Tbe 
complaint  alleges  that  on  the  11th  day  ot 
August,  18i<5,  the  defendant  Lyman  Pier- 
son  executed  Ills  note,  payable  to  John  M. 
Somers  and  Frank  S.  Roby,  for  tbe  sum 
of  f  150 ;  that  at  the  same  time  he  execut- 
ed a  mortgage  upon  the  land  in  controver- 
sy in  this  suit  to  secure  the  payment  ot 
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Bald  note,  wblch  mortgage  was  duly  re- 
corded ;  that  before  eakl  note  became  due 
the  said  Soniers  and  Roby  Indorsed  the 
Haiue  for  value  to  the  appellant ;  that  the 
detendnuts  other  thanPieraon  claim  some 
interest  in  said  land  adverse  to  said  mort- 
gage; but  that  such  interest  as  they  may 
have  tbereir;  is  junior,  and  subject  to  the 
lien  of  said  mortgage.  The  note  secured 
by  tbemorigage  in  suit  was  made  payable 
at  a  bank  in  this  state.  The  appellees. 
Ward  and  bis  wife,  filed  a  joint  answLT.ln 
two  paragraphs.  The  first  paragraph 
avers  that  Ancil  Ward  was  at  the  time  of 
the  execution  of  the  note  and  mortgage 
In  suit  the  owner  in  fee  of  the  land  de- 
scribed in  the  mortgage,  and  was  in  the 
peaceable  possession  of  the  same,  and 
that  be  had  ever  since  continued  to  be  the 
owner  of  the  said  land,  and  that  Pierson 
never  had  any  title  thereto.  The  second 
paragraph  of  the  answer  avers  thatatthe 
time  of  filing  the  answer  Ward  was,  and 
at  the  time  of  the  execution  of  the  mort- 
gage had  been,  declared  the  owner  of  the 
land  therein  described  in  fee-simple,  and 
ever  since  had  been  such  owner;  that,  not- 
withstanding such  facts,  the  mortgagor, 
Lyman  Pierson,  with  others,  on  thelltb 
day  of  August,  1884,  commenced  an  action 
in  the  Steuben  circuit  conrt  against  the 
appellee  Ancil  Ward  to  recover  the  land 
described  in  said  mortgage,  and  such  pro- 
ceedings were  thereafter  had  that  said 
Pierson,  on  the  lltbdayof  December,  18S4, 
recovered  a  judgment  in  said  action  for 
tbe  possession  of  said  land:  that  thereaft- 
er, to-wit,  on  the  a6th  day  of  September, 
18^5,  and  after  the  execution  of  said  mort- 
gage, the  appellee  Ancil  Ward  made  appli- 
cation and  obtained  a  new  trial  as  of 
right,  and  thereafter  said  cause  was  tried 
and  determined,  and  It  was  adjudged  that 
said  Lyman  Pierson  had  no  title  to  said 

*  land;  that  at  the  time  of  the  execution  of 
said  mortgage  Pierson  had  no  title  of  rec- 
ord or  otherwise  to  said  land  other  than 
such  as  was  acquired  or  derived  by  said 
judgment.  To  this  answer  the  appellant 
filed  a  reply,  in  three  paragraphs,  the  first 
being  a  general  denial.  The  second  para- 
graph alleges  that  prior  to  the  execution 
of  the  note  and  mortgage  sued  on,  to-wit, 
on  tbe  22d  day  of  August,  1^83,  Lyman 
Pierson  and  others  commenced  an  action 
in  the  Steuben  circuit  court  against  the 
appellee  Ancil  Ward  to  recover  the  posses- 
sion of  the  land  described  in  the  mortgage, 
and  that  such  proceedings  were  bad  in 
that  action  as  that  on  the  11th  day  of  De- 
cember, 1884,  Pierson  and  others  recovered 

,  a  Judgment  against  Ward  for  the  recov- 
ery of  said  land,  and  adjudging  that  said 
Pierson  and  others  were  the  owners  there- 
of In  fee ;  that  Ward  was  the  sole  defend- 
ant In  that  action,  and  made  no  motion 
for  a  new  trial  at  the  term  at  which  said 
judgment  was  rendered,  nor  did  be  make 
any  such  motion  until  the  Si6thday  of  Sep- 
tember, 1885,  long  after  the  close  of  said 
term ;  that  on  that  day  be  did  make  such 
motion  as  of  right,  which  was  granted ; 
that  on  the  23d  day  of  September,  1885, 
and  before  the  maturity  of  said  note,  tbe 
appellant,  in  good  faith,  and  for  a  valua- 
ble consideration,  purchased  said  note 
from  the  payees   thereof,  and  they  in- 


dorsed the  same  to  him,  and  assigned  him 
said  mortgage;  that  he  had  no  notice  or 
knowledge  whatever  of  the  litigation  over 
the  title  to  said  land,  nor  did  he  know 
that  Ward  had,  or  claimed  to  have,  any 
Interest  whatever  in  said  land  until  long 
aftnr  he  had  purchased  said  note  and 
mortgage  and  took  an  assignment  there- 
of; that  while  appellee  Ward  may  have 
been  in  the  constructive  possession  of  the 
land,  be  was  not  in  the  actual  possession 
thereof,  and  it  was  apparently  naoccn- 
pled ,  and  that  appellant  had  no  knowl- 
edge of  any  occupancy  of  said  land  at  tbe 
time  he  so  purchased  and  took  au  assign- 
ment of  said  note  and  mortgage.  The 
third  paragraph  of  tbe  reply  does  n{>t  ma- 
terially diOer,  in  legal  effect,  from  the  sec- 
ond. The  court  sustained  a  demurrer  to 
tbe  second  and  third  paragraphs  of  tbe  re- 
ply, and  the  appellant  excepted. 

The  only  question  for  our  consideration 
relates  to  the  propriety  of  the  ruling  of 
the  circuit  court  in  sustaining  the  demur- 
rer to  tbe  second  and  third  paragraphs  of 
the  reply.  It  is  contended  by  tbe  appellant 
that  be  Is  an  innocent  purchaser  within 
the  meaning  of  section  1066,  Rev.  St.  1881, 
which  provides  that  "  tbe  result  of  the  new 
trial.  If  application  therefor  Is  made  after 
the  close  ui  tbetermat  which  the  judgment 
is  rendered, shall  in  nocnse  aRect  tbeinter- 
eat  of  third  persons,  acquired  In  good  faith, 
for  a  valuable  consideration,  since  tbe  for- 
mer trial ; "  while,  on  the  other  hand,  it  is 
contended  by  the  appellees  that  the  facts 
alleged  In  the  reply  do  not  bring  the  ap- 
pellant within  tlic  provisions  of  this  stat- 
ute. Tbe  replies  are  by  way  of  confession 
and  avoidance,  and  they  confess  that  the 
appellee  Ancil  Ward,  at  the  time  the  mort- 
gage in  suit  was  executed,  was  the  owner 
in  fee-simple  of  the  land  therein  described, 
and  that  Pierson  had  no  title  whatever 
other  than  that  conferred  by  the  judgment 
which  was  vacated  when  thie  new  trial 
was  granted,  and  that  upon  a  second 
trial  Ward  was  adjudged  to  be  the  right- 
ful owner  of  the  land.  In  avoidance  of 
these  facts  it  is  alleged  that  the  appellant 
purchased  the  note  and  mortgage  without 
any  notice  of  the  judgment  In  favor  of 
Pierson  against  Ward,  and  in  good  faith 
paid  a  valuable  consideration  therefor, 
without  notice  that  Ward  bad  or  claimed 
any  interest  in  the  land.  It  is  settled  by 
thedeclsions  of  this  conrt  that  if  theappnl- 
lant  had  acquired  the  mortgage  in  suit 
with  notice  of  the  existence  of  the  judg- 
ment in  favorof  Pierson  becouldnotclnlm 
to  be  an  innocent  purchaser,  and  that  he 
would  have  taken  it  subject  to  the  right 
of  Ward  to  defeat  It  by  taking  a  new  trial 
as  of  right  at  any  time  within  one  year 
from  the  date  of  the  judgment.  Smith  v. 
Cottrell,  94  Ind.  379;  Dunnington  v.  Kl- 
ston,  101  Ind.  373;  Brown  v.  Cody, 115  Ind. 
484, 18  N.  E.  Rep.  9.  It  is  not  alleged  that 
the  payees  of  the  note,  who'  took  tbe 
mortgage,  did  not  have  full  knowledge  of 
tbe  litigation  between  Pierson  and  Ward; 
but,  independent  of  this  omission,  we 
think  the  replies  in  question  fall  to  bring 
the  appellant  within  tbe  provisions  of 
this  statute.  It  is  alleged  that  the  appel- 
lant had  no  knowledge  of  the  judgment  in 
favor  of  Pierson  against  Ward,  and,  this 
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being  true,  ft  cannot  be  claimed  that  h^ 
was  In  any  degreo  Influenced  to  make  tbo 
purchase  by  the  result  of  the  litigation  be- 
tween these  parties.  He  is  In  theuame  sit- 
uation be  would  have  occupied  bad  there 
been  uo  judgment.  iHe  Is  In  the  situation 
contemplated  by  the  statute,  provided  be 
is  an  innocent  purchaser  within  the  ordi- 
nary meaning  ut  tbat  term.  We  thlnlc  it 
was  intended  by  the  legislature  in  the 
passage  of  this  statute  that  persons  who 
purchased  the  land,  or  acquired  liens 
thereon  under  such  circumdtances  as 
would  enable  them  to  hold  the  land  or  the 
lien  as  Innocent  purchasers,  in  the  absence 
of  litigation  over  the  title,  should  not  be 
affected  by  the  granting  of  a  new  trial, 
provided  such  purchaser  or  lienholder 
took  without  notice  of  the  litigation.  The 
legislature  never  intended  to  give  a  pur- 
chaser without  notice  of  the  litigation 
any  benefit  Irom  the  existing  Judgment 
which  was  subject  to  the  right  ol  the  par- 
ty against  whom  It  was  rendered  to  va- 
cate it  at  any  time  within  the  year;  but 
the  purpose  was  to  protect  such  purchaser 
from  the  consequences  of  vacating  the 
same  where  be  purchased  without  notice 
of  its  existence.  Had  Pierson  possessed  a 
deed  to  the  land,  valid  upon  Us  face, 
backed  by  a  regular  chain  of  title,  and 
Ward  bad  possessed  a  better  title,  though 
not  of  record,  then  the  appellant  would  be 
In  a  situation  to  assert  tbat  he  was  an 
Innocent  purchaser  for  value  without  no- 
tice, and  the  granting  of  a  new  trial  would 
not  have  affected  his  rights  acquired  be- 
fore the  new  trial  was  granted.  But  we 
bave  no  such  case  before  us.  Indeed,  it  is 
shown  that  Pierson  had  no  title  except 
such  as  rested  upon  his  judgment  against 
Ward,  which  afterwards  proved  to  be  no 
title  at  all.  Had  appellant  acquired  his 
mortgage  from  Pierson,  in  the  absence  ot 
any  litigntiun  upon  the  subject  of  title, 
under  the  showing  made  here.  Ward  could 
bave  quieted^  his  title  at  any  time  as 
against  the  pretended  mortgage  lien.  We 
conclude,  therefore,  tbat  the  appellant  is 
not  an  innocent  purchaser  within  the 
meaning  of  the  above  statutory  provis- 
ion, and  that  the  court  did  not  err  In  sus- 
taining a  demurrer  to  the  second  and  third 
paragraphs  of  the  reply  now  und^r  con- 
sideration.   Judgment  ufhrmed. 

McBridb,  J.,  took  no  part  in  the  decision 
of  this  causei 


(12»  Ind.  5) 

liAUOHLlN  V.  HiBBEN  et  a/,* 

[Supreme  Court  of  Tndiarui.    May  26,  1891.) 
MoRTSAOS— 'FoBxcLosintB  —  Settino  Asidb  Jvihi- 

KBNT— iNSANrTT  OV  MORTOAQOB. 

Where  a  valid  mortgage  is  given  by  a  hna- 
band  and  wife  a  judgisent  foreclosing  it  will  not 
be  set  aside  by  reason  of  the  fact  that  at  the  time 
thereof  the  husband  was  insane,  and  no  guardian 
was  appointed  for  him.  esi>ecially  where  no  such 
defense  was  pleaded  In  foreclosure  proceedings, 
and  where  the  land  was  sold  to  defendant  with- 
out notice  after  a  judgment  for  possession,  and 
where  there  1b  do  tender  of  payment. 

Appeal  from  circuit  court,  Bush  county; 
J.  W.  Stddy,  Judge. 

JnUan  A  Julian,  for  appellant.    Wilbur 
Woods  and  J.  A.  New,  for  appellees. 

T.27M.E.no.9 — 18  •Beh«anns 


ELT.IOTT,  J.  The  appellant  alleges  In  het^ 
complaint  that  on  the  9tb  day  of  August, 
1880,  she  joined  her  husband  Ina  mortgage 
to  secure  the  sum  of  $2,000,  borrowed  by 
her  husband  of  the  appellee  Oertrude  Hib- 
ben,  guardian  ot  an  infant  ward^  that 
on  the  6th  day  of  February,  1886,  the  mort- 
gagee Instituted  a  suit  to  foreclose  the 
mortgage,  and  that  a  decree  of  foreclosure 
was  rendered ;  tbat  at  the  time  the  fore- 
closure suit  was  instituted  the  appellant's 
husband,  David  J.  Laughlin,  was  insane; 
that  the  agent  of  the  mortgagee  was  la- 
formed  of  the  insanity  of  David  J.  Laugh- 
lin, but  represented  to  the  appellant  that 
it  was  not  nucpssary  to  have  a  guardian 
appointed  for  him.  The  appellee  New  an- 
swered the  complaint  by  alleging  the  exe- 
cution of  the  mortgage;  that  suit  was  du- 
ly brought  and  process  served ;  that  the 
appellant  appeared  and  answered  the 
mortgagee's  complaint,  but  did  not  plead 
the  husband's  insanity;  that  trial  was 
had  upon  the  Issue  tendered  by  her  an- 
swer, and  a  decree  rendered;  thatthe  land 
was  sold  by  the  sberiH  and  purchased  by 
the  mortgagee  on  the  9th  day  of  May, 
1S89;  that  a  deed  was  duly  Issued;  that 
the  Judgment  debtors  refused  to  surrender 
pbssesslon,  and  an  action  was  subse- 
quently brought  for  possession;  that 
judgment  was  rendered  awarding  posses- 
sion to  the  plaintiR  In  that  action,  and 
under  the  writ  Issued  thereon  the  appeU 
lant  and  her  husband  were  ejected;  that 
the  defendant  snbsecinently  bought  the 
land  from  Gertrude  Hibben  and  paid  full 
value  therefor,  and  afterwards  sold  and 
couveyed  it  to  the  appellee  Rock;  tbat 
the  defendant  was  Ignorant  of  any  infirm- 
ity In  the  title,  and  was  a  purchaser  in 
good  faith.  The  cross-complaint  of  New, 
as  well  as  the  cross-complaint  of  Bock,  set 
forth  substantially  the  same  facts.  It  is 
clear  tbat  the  appellant  has  no  cause  of 
action.  Her  husband  made  ^  contract, 
obtained  $2,000,  executed  a  mortgage  to 
secure  it,  and  at  the  time  this  was  done 
he  was  capable  of  contracting.  The  sub- 
sequent loss  of  mind  did  not,  of  course, 
iUTalidate  the  contract.  As  there  was  a 
valid  mortgage,  the  mortgagee  had  a 
right  to  enforce  it,  for  the  subsequent  in- 
sanity ot  the  husband  of  the  appellant 
could  not  take  from  the  mortgagee  the 
rigli  t  tn  enforce  her  mortgage  in  due  course. 
The  decision  In  Woods  t.  Brown,  93  Ind. 
161,  Is  directly  In  point,  and  precludes  a 
recovery  by  the  appellant.  That  decision 
is  fully  sustained  by  the  authorities,  and  it 
goes  further  than  we  are  required  to  do 
here.  In  this  Instance  there  was  a  Talld 
mortgage,  supported  by  an  adequate  con- 
sideration. There  was  a  decree  in  due 
course  foreclosing  the  mortgage,  and 
there  was  a  judgment  for  possession  ren- 
dered in  a  subsequent  action  based  upon 
the  title  derived  from  the  sale  on  the  de- 
cree, so  that  the  case  is  much  stronger 
than  the  one  to  which  we  have  referred. 
The  old  and  firmly  established  principle 
that  equity  will  not  annul  a  Judgment  un- 
less a  defense  Is  shown,  is  Influential  here; 
for  it  does  not  appear  that  there  Isany de- 
fense whatever  to  the  mortgage.  For 
anything  that  appears  It  would  be  use 
less  to  vacate  the  decree,  since,  as  there  Is 
denied. 
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no  defense  to  tbe  murtgage,  and  no  ten- 
der of  payment,  no  good  would  be  accom- 
pllBhed  by  vacating  the  decree  of  toreclos- 
are.  It  would  be  nnjaet  to  the  mortgaKee 
to  multiply  costs  where  there  Is  no  de- 
fense, ifbr  any  attempt  to  do  equity.  It 
would  b»  still  more  nujunt  to  take  title 
from  the  purchaser  where  two  Judgmenls 
are  adverse  to  the  claimant  upon  theques- 
tlon  of  title,  and  tbe  purchasers  bought  in 
good  faitb.    Judgment  affirmed. 


<12S  Ind.  194) 

GoFF  ▼.  McGbb,  Traasnrer,  et  al. 
{Supreme  Court  oj  Indiana.    Kay  3S,  1891.) 
Dr  AINA.OB— RsrxiBS  —  Appb  AI» 
Under  Elliott,    Bupp.  Bt.  Ind.  188»,  i  119S, 
providing  that,  after  the  construction  ol  a  drain, 
the  county  surveyor  shall  keep  the  same  In  re- 
pair, assessing  tne  cost  upon  lands  adjudged  to 
be  benefited,  and  that  upon  appeal  "the  only 
question  tried  shall  be  to  detenuine  the  costs  of 
such  repairs,  and  vrhat  amount  thereof  should  be 
assessed  against  the  appellant's  lands, "  the  ques- 
tion whether  such  lands  are  subject  to  any  as- 
sessment may  be  inquired  into. 

Appeal  from  circait  court,  Tipton  coun- 
ty;  W.  B.  Og_ebat,  Judge  pro  tem. 

Action  by  Henry  J.  Ooff  against  George 
W.  McOee,  treasurer  of  Tipton  count/, 
and  otliers,  to  restrain  the  collection  of 
an  assessment.  There  was  a  Judgment 
for  defendant,  and  plalntlB  appeals.  El- 
liott, Snpp.  St.  Ind.  18»9,  §  1193,  provides 
that,  after  tbe  construction  of  a  drain,  tbe 
surveyor  of  tbe  county,  in  wblch  proceed- 
ing's for  tbeconstructlon  thereof  were  bad, 
shall  keep  the  same  In  repair  to  its  full 
dimeuHlons,  and  shall  assess  tbe  costs 
thereof  upon  the  lands  adjudged  by  tbe 
court  to  be  benefited  by  Its  construction. 

J.  A.  Swovelnnd  and  J.  V.Keiup,  for  ap- 
pellant. Wnufth  &  Kemp  and  Gifford  A 
Ftppea,  for  appellees. 

MiM.RR,  J.  This  was  an  action  by  the 
appellant  to  restrain  tbe  appellee,  as  treas- 
urer of  Tipton  county,  from  collecting  an 
assessment  made  against  tbe  lands  of  the 
appellant  for  the  repair  of  a  drain.  It  ap- 
pears from  the  complaint  that  a  public 
drain  was  constructed  In  tbe  year  1882,  In 
pretended  accordance  with  the  provisions 
of  tbe  act  which  went  into  effect  Septem- 
ber 19, 1881,  (Rev.  St.  1881.  S  4285  et  seq.;) 
that.  In  the  year  1886,  the  county  sur- 
veyor caused  the  drain  to  be  repaired,  and 
made  the  assessment  complained  of  upon 
the  III  lids  of  the  plaintiff  and  others,  to 
ri-iiiil)ursetbe  treasury  of  the  county  for 
the  money  expended  in  making  the  re- 
pairs. The  objections  to  the  assessment 
pointed  out  In  the  complaint  are  as  fol- 
lows: (1)  That  the  ditch  for  the  repair 
of  which  the  assessment  was  made  was 
never  granted  or  established  by  the  board 
of  county  cnmmlssloners,  or  by  any  other 
competent  court.  (2)  That  the  viewers 
appointed  by  the  board  of  coramlssloners 
reported  that  the  slope  of  the  banks  of 
the  proposed  ditch  sliould  be  constructed 
at  an  angle  of  37)^  deg.,  and  that,  after 
the  report  had  been  spread  of  record, 
some  person,  without  authority  to  do  so, 
erased  from  the  report  the  figures  "37^^," 
and  wrote  In  place  of  the  same  the  figures 
*!  45.  "as  the  angle  of  the  slope.    (3)  That 


the  surveyor  did  not,  prior  to  the  making 
of  the  assessment  for  the  repair  of  tbe 
ditch,  or  since  that  time,  make  any  record 
of  the  assessment.  ^4)  Tbat  the  ditch 
was  not  repaired  at  an  angle  of  either  87Jj 
or  45  deg.,  nor  was  it  repaired  its  entire 
length,  but  was  in  places  cut  materially 
wldei'  and  deeper  than  called  for  In  tbe 
specifications  In  the  petition  for  its  eatob- 
lishment.  The  complaint  was  held  good 
on  demurrer.  Issues  of  fact  were  Joined, 
and  the  cause  submitted  to  the  court  for 
trial,  who  found  for  the  defendant.  A  mo- 
tion for  a  new  trial  was  filed  and  over- 
ruled. Tbeappellant  insists  that  the  find- 
ing of  the  court  wa=i  not  sustained  by  tbe 
evidence,  and  also  tbat  the  court  erred  in 
excluding  evidence  offered  liy  the  appeU 
lant  which  was  competent  and  material 
under  the  issues. 

Tbe  view  we  entertain  of  the  law  of  this 
case  renders  it  unnecessary  for  us  to  ex- 
amine In  detail  tbe  various  questions  re- 
lating to  tbe  admissibility  of  evidence  cou- 
talued  In  the  record.  In  making  the  as- 
sessment complained  of,  the  surveyor  was 
evidently  proceeding  under  section  1193, 
Elliott,  Supp.  St.  Ind..  (Act  1885,  p.  141,) 
which  provides  that  any  person  aggrieved 
may  appeal  to  the  circuit  court  from  such 
assessment.  This  section  came  before  this 
court  for  construction  in  KIrkpatrick  v. 
Taylor;  118  lud.329,21  N.E.Rep.  20,  which 
was  an  action  to  enjoin  the  collection  of 
an  assessment  made  by  tbe  county  sur- 
veyor to  reimburse  tbe  treasury  for  money 
paid  out  in  repairing  a  ditch.  The  con- 
clusion arrived  at  by  tbe  court  is  stated  in 
this  language:  "As  to  the  adequacy  of 
plaintiff's  remedy  on  appeal,  tbe  statute 
provides :  *  Tbe  only  question  tried  shall 
be  to  determine  tbe  costs  of  such  repair, 
and  what  amount  thereof  should  be  as- 
sessed against  the  appellant's  lands.*  Up- 
on such  appeal  it  is  certainly  proper,  and 
within  the  scope  and  meaning  of  tbe  stat- 
ute, to  determine  whether  tbo  appellant's 
lands  were  subject  to  any  assessment  for 
such  repairs,  and  whether  there  should  be 
any  part  of  the  costs  assessed  against  sucb 
lands.  It  could  not  be  determined  what 
amount  should  be  assessed  against  tbe 
lands  without  determining  whether  any 
.part  should  be  so  assessed."  It  Is  admit- 
ted in  the  complaint  that  the  appellant 
had  notice  of  the  aasussment  at  the  time 
It  was  made,  and  no  reason  Is  givenfor  bis 
failure  to  avail  himself  of  this  right  of  ap- 
peal. To  tbe  same  effect,  see  Bunnell  v. 
Peet,  123  Ind.  436.  24  N.  E.  Rep.  146;  Mark- 
iey  V.  Rudy.  115  Ind.  533. 18  N.  E.  Rep.  60. 
and  cases  cited.  We  are  satisfied  with  tbe 
ruling  of  these  cases,  and  therefore  find  no 
error  In  the  record.    Judgment  affirmed. 


a  Ind.  App.  4S7) 

Thomas  et  al.  v.  Ghiffin. 
(.ilppeUote  Court  of  Indiana.    Hay  16, 1891.) 

Q  AMI  NO — Action  fok  Monbt  I.08T — Sutficibnox 

or  Etidbnob— Bill  ov  ExoBmoHB— ATToamn 

AKD  Clibnt. 

1.  Elxceptions  to  tbe  overruling  of  motiona  to 

compel  plaintiff  to  separate  his  causes  of  action, 

or  to  make  bis  complaint  more  speciflo,  or  to  file 

a  bill  of  particulars,  will  not  be  considered  on 

appeal,  when  not  brought  into  the  record  by  a 

bill  of  exoepUons  filed  within  the  term  at  which 
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th*  rnling  U  made,  or  hy  special  order  of  ooort 
S.  It  was  not  error  to  permit  an  attorney  to 
teatity  as  to  Uie  oontenta  ot  an  assignmeDt  at 
lease,  bill  of  sale,  and  contract  between  defend- 
ants, where  he  acted  solely  in  the  capacity  of  a 
•crivener;  and  the  fact  that  he  had  been  the  legal 
adyisur  of  one  of  the  defendants,  and  that  he  was 
pcUd  by  him  for  writins  suoh  papers,  did  not 
affect  tne  capacity  in  whicb  he  acted,  when'  the 
proof  was  otherwise  clear  that  be  acted  as  a 
scriTener  only. 

8.  In  an  action  to  recover  money  lost  at  Ram- 
bling the  fact  that  a  part  of  the  building  in  vniioh 
the  Rambling  occurred  was  occupied  as  a  saloon 
by  defendant,  that  he  sometimes  personally  re- 
ceired  the  "talra  out,"—*  certain  percentage  of 
the  money  pnt  np  In  gambling, — and  that  snch 
"take  oot"  was  sometimes  placed  with  other 
moneys  in  the  saloon,  tends  to  snstaln  the  verdiot 
against  him. 

4.  Where  there  Is  evidence  fairly  tending  to 
snstaln  the  verdict  on  every  matenal  point.  It 
will  not  be  disturbed,  however  great,  apparent- 
^,  the  preponderance  may  seem  to  be  the  other 
way. 

Appeal  from  circuit  court,  Jetreraon 
county ;  W.  T.  Fbibdlt.  Judge. 

Action  by  JoitepbF.Orlflan  against  Jobn 
W.  Tbomas,  CbarleB  Sage,  and  Edward 
Coyle,  to  recover  money  lost  at  gambling. 
From  a  Judgment  in  plaintiff's  favor  de- 
fondant  Thomas  appeals.. 

J.  Y.  Allison  and  J.  McGregor,  for  appel- 
lant.   Leeland  <ft  Leel&nd,  for  appellee 

Nbw,  J.  The  appellee  sued  the  appeU 
lant,  together  wltb  Charles  Sage  and  Ed- 
ward Coyle,  In  tbe  circuit  court,  allegrlng. 
In   substance,   tbat   within   six    months 

J>rior  to  the  filing  of  his  complaint  he  had 
ost  to  said  parties  by  betting  and  wa- 
gering upon  games  of  cards,  roulette,  and 
dice  In  the  gambling  bouse  and  rooms 
owned,  need,  and  occupied  by  said  person 
in  tbe  city  ot  Madison,  the  sum  of  f  1,000, 
paid  by  him  to  tbe  defendants,  and  by 
them  recei  ved  for  the  use  of  tbe  appellee. 
Separate  motions  were  made  by  tbe  ap- 
pellant, as  also  by  said  Sage  and  Coyle, 
that  tbe  appellee  be  required  to  separate 
the  causes  of  action  in  his  complaint,  to 
make  tbe  same  more  specllic,  and  to  file 
therewith  a  bill  ot  particulars.  These 
motions  were  ovrarnled,  and  exceptions 
saved.  Tbe  appellant  thereupon  filed  bis 
separate  demurrer  to  the  complaint, 
which  was  overruled  by  the  court,  and  ex- 
cepted to.  The  appellant  and  his  co- 
defendants  then  filed  separate  denials  to 
the  complaint,  and  upon  the  issues  thus 
Joined  the  cause  was  submitted  to  a 
Jury  for  trial.  Before  the  close  ot  the 
trial  the  appellee  dismissed  as  to  Coyle. 
The  Jury  returned  a  verdict  tor  tbe  ap- 
pellee in  tbe  sum  of  f391,  and  there- 
upon the  appellant  and  Sage  filed  their 
Joint  motion  tor  a  new  trial,  and  the  ap- 
pellant filed  bis  separate  motion  tor  a  new 
trial.  Both  ot  said  motions  were  over- 
ruled, and  exceptions  reserved.  Judgment 
was  then  rendered  for  the  appellee  tor  tbe 
sum  found  by  the  Jury.  Sage  does  not  ap- 
peal. The  errors  assigned  by  the  appel- 
lant Thomas  are:  (1)  The  overruling  ot 
his  separate  motion  that  tbe  appellee  be 
required  to  separate  and  number  the 
causes  of  action  in  his  complaint;  (2)  the 
overruling  of  his  separate  motion  that 
the  appellee  be  required  to  make  his  com- 
plaint more  specific;  (8)  the  overruling  of 


bis  separate  motion  that  the  appellee  be 
required  to  file  a  bill  of  particulars  with 
bis  complaint;  (4)  the  overruling  ot  his 
separate  motion  tor  a  new  trial.  Tbe 
first  three  assignments  ot  error  present,  no 
question  for  our  decision.  It  does  not  ap- 
pear that  bills  of  exceptions  were  filed  at 
the  time  of  the  rulings  complained  ot,  nor 
was  time  given  tor  tbe  filing  of  the  same. 
Motions  such  as  are  embraced  in  these 
three  assignments  of  error  belong  to  a 
class  which  ran  only  be  brought  into  the 
record  by  a  bill  ot  exceptions,  or  by  a  spe- 
cial order  of  the  court.  Jarvis  v.  Banta, 
83  Ind.  528;  Boyce  v.  Graham,  91  Ind.  420; 
Insurance  Co.  v.  Doll,  80  Ind.  113,  Balae  v. 
Bicbardson,  124  Ind.  480.  23  N.  E.  Rep.  11. 
And  where  exceptions  are  take  to  rulings 
made  on  motions  like  these,  in  forming 
issues,  tbe  exceptions  must  be  reduced  to 
writing  at  tbe  time,  unless  leave  is  ob- 
tained to  reduce  them  to  writing  within  a 
given  time  thereafter,  or  unleus  the  btu  Is 
filed  within  tbe  term  at  which  the  ruling 
is  made,  in  which  event  it  will  be  pre- 
sumed that  such  leave  was  granted  when 
the  ruling  was  made.  Boycu  v.  Graham, 
supra.  See,  also,  Gas,  etc.,  Co.  v.  Teter, 
(Ind.  App.) 27N. E. Rep. 635,  (decided  at  the 
present  term  of  this  court.)  A  bill  ot  ex- 
ceptions, filed,  as  in  this  case,  after  the 
close  of  the  term,  upon  leave  given,  be- 
cause ot  the  overruling  of  a  motion  for  a 
new  trial,  will  not  embrace  motions  made 
during  the  framing  of  the  issues.  Boyce  t. 
Graham,  91  Ind.  4^;  Rhine  v.  Morris,  86 
Ind.  81;  Sobn  v.  Road  Co.,  73  Ind.  77; 
Goodwin  V.  Smith, 72  Ind.  113;  Mcllvain  v. 
Emery,  88  Ind.  298 ;  Alcorn  v.  Morgan,  77 
Ind.  184;  City  of  Seymour  v.  Cummins,  119 
Ind.  148,  21  N.  E.  Rep.  649. 

The  remaining  error  assigrned  Is  the  over- 
ruling of  the  motion  for  a  new  trial.  One 
of  the  grounds  specified  for  a  new  trial  is 
that  tbe  court  erred  in  permitting  John 
McGregor  to  testify  as  a  witness  to  mat- 
ters received  by  him  In  confidence  as  tbe 
attorney  of  the  appellant,  Thomas.  Mc- 
Gregor was  a  practicing  attorney,  and 
wrote  tbe  assignment  ot  a  certain  lease 
from  Coyle  to  the  appellant.  This  he 
stated  as  a  witness,  without  objection 
from  the  appellant.  At  tbe  time  of  writ- 
ing the  assignment  ot  tbe  lease  he  also 
wrote  a  bill  of  sale  and  contract  between 
the  appellant  and  Coyle.  The  appellant 
and  Coyle  were  both  present  portions  ot 
the  time  while  said  writing  was  being 
done.  McGregor  was  required  by  the 
court,  over  tbe  objection  of  the  appellant, 
to  state  the  contents  of  the  bill  of  sale  and 
contract.  The  ground  ot  the  objection 
was  that  the  contents  ot  said  writings 
were  privileged  and  confidential  communi- 
cations between  the  appellant  and  Mc- 
Gregor. There  was  no  error  committed 
by  the  court  in  overruling  tbe  objection 
and  permtttng  McGregor  to  testify  as  to 
the  contents  of  said  writings.  Tbe  record 
discloses  no  other  objection  to  said  testi- 
mony than  the  one  stated.  The  writing 
ot  the  assignment,  bill  ot  sale,  and  con- 
tract was  all  one  transaction.  It  is 
shown  by  tbe  evidence  that  the  lease,  by 
said  assignment,  went  Into  the  bands  ot 
the  appellant,  and  the  contract  and  bill  ot 
sale  were  fully  executed  by  the  parties.    It 
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1b  the  general  rule  that  cominunicationB 
between  attorney  and  client  in  relerence 
to  all  matters  which  are  the  proper  sob- 
Ject  of  proleasloual  employment  are  privi- 
leged. So  far,  however,  as  appears  from 
the  evldenco,  McGregor  was  acting  in  the 
■  capacity  of  a  scrivener  in  the  writing  of 
the  asHlgnment,  bill  of  sale,  and  contract. 
Borora  v.  Fnuts,  15  Ind.  50;  fianlon  v. 
Doherty,  109  Ind.  37,  9  N.  E.  Bep.  782.  The 
fact  that  McGregor  bad  been  the  legal  ad- 
viser of  the  appellant  generally,  and  that 
he  was  paid  by  him  for  his  services  in  the 
writing  of  these  papers,  will  not  be  nl- 
lowed  to  affect  the  oatore  of  the  act  done, 
it  being  otherwise  clear  from  the  proof 
that  he  was  acting  as  a  scrivener  only. 

We  are  asl<ed  to  reverse  the  case  on  the 
evidence.  We  have  examined  with  care 
the  evidence,  and  think  it  tends  to  sustain 
the  finding  of  the  Jury.  There  was  testi- 
mony from  which  the  ]ury  might  believe 
that  the  appellant  shared  in  the  moneys 
lost  hy  the  appellee  gambling,  as  alleged 
in  the  complaint,  and  that  he  exercised 
some  control  in  the  gambling-room  over 
what  was  termed  in  the  contract  between 
bim  and  Coyle  the  "take  out,"  which  was 
shown  beyond  dispute  to  be  a  certain  per 
cent,  or  portion  of  the  money  put  up  in 
gambling  In  the  bouse,  a  part  of  which 
was,  under  the  assignment  of  the  lease  by 
Coyle  to  the  appellant,  occupied  by  the 
latter  as  a  saloon,  and  a  part  reserved  by 
Coyle  In  his  contract  with  the  appellant, 
and  used  by  Coyle  for  gaming  and  gam- 
bling purposes.  It  is  also  shown  by  the 
evidence  that  the  appellant  sometimes  at- 
tended personally  to  the  taking  of  the 
"  take  out, "  when  games  of  cards  were  be- 
ing played,  in  gambling  iu  said  room,  and 
that  the  "take  out"  on  some  occasions 
was  placed  with  other  moneys  in  the  sa- 
loon. 

The  evidence  is  conflicting,  and  not  alto- 
gether satisfactory  as  to  what  the  amount 
of  the  appellee's  recovery  should  have 
been  in  the  court  below;  but  we  are  not 
prepared  to  say  that  the  damages  as- 
sesaed  by  the  jury  were  excessive.  When- 
ever there  is  evidence  fairly  tending  to  sus- 
tain the  verdict  of  the  jury  on  every  mate- 
rial point,  the  verdict  will  not  bedistarbed 
merely  on  the  weight  or  suflSciency  of  the 
evidence,  however  conflicting  the  evidence 
may  be,  or  however  great,  apparently, 
may  be  the  preponderance  against  the 
finding  or  verdict.  Allyn  v.  Allyn,  108  Ind. 
329,  9  N.  E.  Bep.  279;  Smith  v.  Smith,  106 
Ind.  43,  5  N.  E.  Bep.  411;  Budolph  v.  Lane, 
67  Ind.  115;  Flowers  v.  McCann,  (Ind. 
App.)  27  N.  E.  Bep.  642,  (decided  at  the 
present  term  of  this  court.)  The  ]adg 
ment  is  affirmed,  with  costs. 

(138  111.  13)  

TiMMONS  et  a/,  v.  Kiowbll  et  aJ. 
(Supreme  Court  of  nunois.    May  11,  1891.) 

Advessb  Possbssios— Patmest  of  Taxes — Eraor- 
MENT — ^Demand. 
1.  A.,  under  verbal  contract  to  purchase  cer- 
tain land,  executed  two  notes  therefor,  and  took 
possession  October  28, 1868.  The  notes  were  never 
paid,  and  no  deed  was  made.  December  25,  1868, 
be  conveyed  the  premises  and  possession  to  B. 
The  latter  died  in  1870,  and  the  land  descended 
to  his  widow  and  daughter  as  sole  heirs.  Iu  1887 
the  grantor  of  A.  died,  leaving  the  land  by  will 


to  plaintifh,  who  sued  In  ejectment  October  10, 
1888.  Beid,  that  the  possession  did  not  become 
adverse  until  the  date  of  B.  's  taking  possession, 
and  defendants  had  not  gained  title  by  20  years' 
prescriptioo. 

2.  Rev.  Bt  m.  0.  88,  S  8,  provides  that  every 
person  in  the  actual  possession  of  lands  under  claim 
and  color  of  title  made  In  good  faith,  who  shall  pay 
the  taxes  for  seven  successive  years,  shall  be  ad- 
judged the  legal  owner  according  to  his  paper 
title.  It  appeared  that  the  claimant's  husband, 
who  also  claimed  ownership  in  part  of  the  land, 
paid  the  taxes  from  1870  to  1881,  but  it  was  not 
shown  that  he  paid  them  on  her  aocoont.  Held, 
that  the  payment  will  not  be  imputed  to  her. 

3.  Rev.  St.  111.  1874,  p.  445,  provides  that,  in 
electment,  "it  shall  not  be  necessary  for  the 
plaintiff  to  prove  that  •  •  •  the  plaintiff  de- 
manded the  possession  of  the  premises,  unless  the 
defendant  shall  deny  that  •  •  •  demand  of 
possession  was  made  by  special  plea  verified  by 
alBdavit. "  Held,  that  a  failure  to  so  plead  will 
be  deemed  a  waiver  of  proof  of  demand. 

Appeal  from  circuit  court,  Moaltrle 
county. 

Action  in  ejectment  by  William  T.  Tlm- 
mons  and  others  against  Ellas  Kid  well 
and  others.  Bev.  St.  III.  c.  83,  §  6,  pro- 
vides that  every  person  In  the  actual  pos- 
session of  lands,  under  claim  and  color  of 
title  made  In  good  faith,  who  shall  pay 
the  taxes  for  seven  successive  years,  sliall 
be  adjudged  the  legal  owner,  according  to 
his  paper  title. 

John  R.  Eden  and  R.  M.  Peadro,  for  ap- 
pellants,   i^.  M.  Hurbaugb,  tor  appellees. 

SCHOI.FIBLD,  C.  J.  This  was  ejectment 
by  appellants  against  appellees,  in  the 
Moultrie  circuit  court,  for  the  N.  E.  J^  of 
the  N.  W.  \pl  section  24,  in  township  13 
N.,  range  5  E.  of  the  third  principal  merid- 
ian In  that  county.  The  evidence  proves 
that  Abraham  Beedy  and  wife  sold  and 
conveyed  this  land  by  warranty  deed  to 
Ananias  Timmons  on  the  12th  day  of  No- 
vember, 1842;  that  the  deed  was  filed  for 
record  in  the  proper  office  on  the  15th  day 
of  September,  1843;  that  Ananias  Tim- 
mons and  wife  sold  and  conveyed  the 
same  laud  b.v  warranty  deed  to  Asariah 
Timmons  un  the  3d  of  August,  1864;  that 
the  deed  was  filed  for  record  in  the  proper 
office  on  the  12th  of  September,  1864;  that 
Ananias  took  possession  of  the  land  about 
thedateof  thedeed  to  bim, and  retained  it 
till  he  conveyed  to  Azariab  Timmons; 
that  Asariah  Timmons  took  possession  of 
the  land  upon  receiving  the  deed  of  Ana- 
nias Timmons  tlierefor,  and  retained  it  un- 
til the  28tbof  October,  1868,  when  he  made 
a  contract  with  P.  G.  Dodson  to  sell  and 
convey  the  land  to  bim;  that  this  con- 
tract was  not  in  writing,  but  that  Dod- 
son executed  and  delivered  to  Timmons 
his  two  promissory  notes  for  the  purchase 
money  of  the  land,  both  bearing  that 
date,  and  one  payable  on  the  25th  of  De- 
cember, 18f>9,  for  the  sura  of  f  275,  and  the 
other  payable  on  the  25th  of  December, 
1870.  for  ¥275 ;  that  Dodson  was  at  that 
date  placed  by  Timmons  in  the  possession 
of  the  land;  that  these  notes  have  never 
been  paid ;  and  that  Azarluh  Timmons  died 
testate  In  December,  1887,  baving  by  his 
last  will  and  testament  devised  his  Inter- 
est In  this  land  to  appellants.  That  this 
shows  a  prima,  facie  title  In  appellants, 
entitling  them  to  recover,  unless  appellees 


Digitized  by 


Google 


lU.) 


PEOPLE  V.  TOWK  OP  MX,  MOBBIS. 


757 


baveabown  a  paramonut  title,  tn  clear. 
Anderson  v.  McCormlck.  129  111.  808,  21  N. 
E.  Bep.  803.  Appellees,  however,  cuutend 
tbat,  Dodson  having  entered  into  posses- 
sion of  the  land  by  virtue  ot  his  contract 
wlthTimmuns,  and  the  appellees  having 
entered  Into  possession  under  him  and  tn 
his  right,  their  possession  is  lawfal,  and 
that  there  can,  In  no  event,  be  a  recovery 
against  them  withoDt  proof  ot  a  demand 
and  refusal  to  surrender  possession  of  the 
premises  to  appellants  before  the  begin- 
Ding  ot  the  solt.  And  they  cite  Ballroad 
Co.  V.  Knox  College,  34  111.  196,  as  sustaip- 
Ingthatcontentlon.  But  since  that  decision 
was  made  the  general  asseaibly  has  amend- 
ed and  revised  the  law  in  relation  to  eject- 
ment, so  that  now,  and  when  this  suit  was 
begnn,  and  when  it  was  tried.  It  was  and 
Is  provided  by  statute  that  "  it  shall  not 
be  necessary  for  the  plaintlR  to  prove  that 
•  •  •  the  plaintiff  demanded  the  pos- 
session of  the  premises,  unless  the  defend- 
ant shall  deny  that  •  •  •  demand  of 
possession  was  made  by  special  plea,  veri- 
fied by  affldavlt.'  Bev.  St.  1874,  p. 445.  No 
such  plea  was  filed  In  this  case,  and  there- 
fore, if  it  be  conceded  ( which  we  do  not 
decide)  that  the  case  is  one  whpre,  former- 
ly, it  would  have  been  necessary  to  prove 
a  demand  and  refusal,  the  proof  was  un- 
Decessary,  and  must  be  considered  as  hav- 
ing been  waived  by  the  failure  to  file  the 
plea  as  prescribed  by  the  statute. 

Appellees  further  rely  upon  the  defense 
of  20  years' adverse  possession;  and  also 
opon  the  actual  possession  and  payment 
of  taxes  for  7  successive  years,  under 
claim  and  coloroftitle  madeingood  faltb. 
As  to  the  first  of  these  defenses,  as  has 
been  seen,  the  evidence  shows  that  Dod- 
son obtained  his  posspssion  under  a  con- 
tract ot  purchase  with  appellants'  devis- 
or; tbat  he  conveyed  to  Job  Evans  on  the 
25th  of  December,  1868;  and  that  it  was 
not  till  after  that  date  that  Evans  entered 
Into  possession.  The  rule  is,  where  the 
entry  is  made  with  the  consent  of  the 
owner,  and  subservient  to  his  claim  of  title, 
the  law  will  presume  that  the  continued 
possession  is  subordinate  to  the  title  ot 
the  true  owner.  Tied.  Beal  Prop.  §  700. 
The  element  of  hostility  to  the  title  ot 
tbe  tme   owner   is   an    indispensable  in- 

fredieut  of  adverse  possession.  1  Amer. 
Eng.  Enc.  Law,  p.  228.  See.  also.  Bob- 
inson  v.Appleton,  124111.283, 15  N.  E.Bep. 
761.  It  is  therefore  impossible  that  tbe 
statute  of  limitations  could  have  com- 
menced to  run  before  the  possession  of 
Evans;  and  this  suit  having  been  com- 
menced on  the  10th  of  October,  1888,  and 
Evans'  possession  having  commenced  not 
earlier  than  December  25, 1868,  20  years 
bad  not  elapsed  after  tbe  possession  be- 
came ad  verse  before  tbe  commencement  of 
tbe  suit. 

Aa  to  tbe  second  of  these  defenses,  we 
aie  of  opinion  that  tbe  deed  of  Dodson  to 
Evans  was  good  color  of  title.  It  was  a 
deed  between  parties  competent  to  make 
and  receive  a  deed,  and,  in  apt  terms.  It 
purported  to  convey  tbe  land  In  contro- 
versy. Bolden  v.  Sherman,  110  III.  418; 
Foster  v.  Lets.  86  111.  412:  Hardin  v. 
Gouvenenr,  69  III.  140.  Tbe  evidence  fails 
to  show  tbat  Evans  actually  knew  tbat 


Dodson  bad  only  a  contract  tot  a  deed 
when  he  purchased,  and  the  mere  fact  tbat 
Dodson  had  no  title  of  record  does  not 
raise  a  pfiesumption  of  bad  faltb  In  Evana 
in  receiving  bla  deed.  Baldwin  y.  BatcUff, 
125  111.  376,  17  N.  E.  Bep.  794;  Burgett  v. 
Taliaferro,  118  111.  603,  »  N.  E.  Bep.  334; 
Conner  v.  Goodman,  104  111.  257.  But,  to 
make  such  title  conclusive,  evidence  ot 
actual  possession  and  payment  of  taxes 
by  or  on  behalf  ot  the  party  having  color 
of  title,  for  the  seven  successive  years,  is 
indispensable.  It  is  not  enough  that  the 
taxes  have  been  actually  paid  for  that  pe- 
riod. They  must  have  been  paid  by  or  on 
behalf  of  the  person  having  color  of  title 
and  actual  possession,  and  the  burden  Is 
on  the  party  claiming  under  such  title  to 
prove  the  payment  by  clear  and  satisfac- 
tory evidence.  Jayne  v.  Gregg, 42  111.  413; 
Dawley  v.  Van  Court,  21  111.  460;  Irwin  v. 
Miller,  23  III.  401.  The  only  satisfactory 
evidence  of  payment  of  taxes  for  seven  suc- 
cessive years  Is  that  given  by  William  A.. 
Short.  He  testifies  that  he  paid  tbe  taxes 
on  the  land  after  tbe  death  of  Evans, 
which  was  in  March,  1870.  until  1881.  His 
wife,  Eliza  E.  Short,  was  the  sole  lielr  at 
law  of  Evans,  and  as  such,  Evans  having 
died  intestate,  the  land  descended  to  her 
upon  his  death.  Evans  left  a  widow  sur- 
viving him,  who  conveyed  her  dower  In 
the  lands  to  William  A.  and  Elisa  E.  Short, 
on  the  16th  of  August.  1870.  Short  seema 
to  have  assumed  to  have  an  ownership 
in  the  l^nd,  for  he  says  he  sold  20  acres  of 
it  to  his  brother,  who  afterwards  traded 
it  back  to  blm ;  but  it  is  quite  clear  that 
since  the  widow  of  Evans  could  only  trans- 
fer her  dower  Interest,  which  was  unaa- 
Bigned.to  the  owner  ot  the  fee,  her  deed  to 
William  A.  and  Eliza  E.  Short  only  oper- 
ated asa  releaseof  dowerto Eliza E.  Hen- 
richsen  ▼.  Hodgen,  67  111.  179.  The  pay- 
ment ot  taxes  by  William  A.  Short  not  be- 
ing proved  to  have  been  for  Eliza  £. 
Short, it  is  insufficient  to  complete  the  bar 
ot  the  statute.  The  Judgment  is  reversed, 
and  the  cause  is  remanded. 

(137  ni.  BTO 


Pkople  ex  ml.  Binard  v.  Town  or  Ut. 
Morris  et  a/. 

(Supreme  Court  of  nUnots.  '  May  11, 1801.) 
Mandamus  —  Patuekt  or  Tows  3ondb  —  Da- 

KCBKBB. 

1.  In  mandamru  proceedings  to  compel  the 
levy  and  collection  of  a  tax  to  pay  bonds  of  a  town 
held  by  the  petitioner,  a  failure  to  demand  proper 
action  on  the  part  of  tbe  ofDcers  of  the  town  is 
not  exoased  by  an  averment  in  the  petltioir  that 
the  town  and  its  authorities  wholly  neglected  and 
refused  to  make  any  provisions  for  the  payment 
of  the  bonds,  and  that,  because  of  the  failure  and 
refusal  of  the  town  and  its  officers  to  make  suoli 
provisions,  a  formal  demand  would  prove  un- 
availing. 

3.  llie  suiBciency  of  the  service  of  the  writ 
cannot  be  raised  by  demurrer  to  the  petition. 

Petition  for  wandawus. 

Sanders  A  Bowers,  for  petitioner.  Cook- 
ling  &  Grout  and  J,  C.  Seyster,  for  defend- 
ants. 

Maorddbr,  J.  This  is  petition  for  man- 
damus, filed  in  thiaconrt  at  tbe  June  term, 
1889,  by  the  people  on  the  relation  of  Adam 
Binard  against  tbe  town  ot  Mt.  Mortis 
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In  OrIc  coonty,  ond  the  town  auditors  ot 
said  town,  to  compel  them  to  meet  as  au- 
diting board  of  said  town  at  their  next 
aesRion  orsemi-annual  meeting,  as  required 
by  law,  and  andit  and  allow  the  bonds 
described  in  the  petition,  and  interest 
thereon  as  specified  in  the  bunds,  and  the 
costs  of  this  proceeding,  and,  when  so  al- 
lowed, to  certify  the  same  to  the  county 
cleric  of  said  coonty,  and  to  file  witli  the 
town-clerk  of  said  town  their  certificates 
of  their  allowance  of  said  bonds  and  In- 
terest and  costs,  etc.  I'he  petition  alleges 
that  on  May  3,  1S76,  said  town  executed 
and  delivered  Its  bonds  to  the  amount  of 
925,0Un  jn  payment  of  a  subscription  voted 
by  the  people  of  the  town  In  eld  of  the 
Chicago  &  Iowa  Railroad  Company  under 
the  authority  ot  an  act  to  Incorporate  said 
company,  approved  March  30,  A.  D.  1869; 
and  that  the  relator  is  the  owner  uf  three 
ot  said  bonds,  numbered  48,49,  and  50,  each 
for  9500,  due  May  3,  1886,  drawing  interest 
.at  the  rate  of  10  per  cent,  per  annum,  etc. 
The  bonds  mentioned  in  the  petition  are 
those  referred  to  in  the  eases  of  Railroad 
Co.  V.  Piuckuey,  74  III.  277,  and  Harmon  v. 
Auditor,  etc.,  123  III.  122, 13  N.  E.  Rep.  161. 
The  petition  is  demurred  to  by  the  town 
of  Mt.  Morris  and  by  the  supervisor 
and  two  lustices  ot  the  peace,  who,  with 
the  town-clerk,  constltnte  the  town  audi- 
tors of  said  town.  The  case,  as  presented 
tou8,'iB  upon  the  demurrertothe  petition. 
The  defendants  make  the  point  that  the 
return  of  the  sheriff  upon  the  writ  does  not 
show  proper  service  upon  the  town -clerk. 
The  question  as  to  the  servlcecannot arise 
upon  demurrer  to  the  petition.  The  peti- 
tion does  not  show  the  return  of  the  sher- 
iff, nor  the  character  of  the  service  made 
by  him  upon  any  ot  the  defendants.  The 
only  questions  which  we  can  consider,  as 
the  case  is  now  brought  before  us,  relate 
to  the  legal  sufBcieney  of  the  petition  for 
mandamus.  Without  commenting  upon 
all  the  points  made  by  the  defendants  in 
support  ot  their  demurrer,  we  deem  it 
sufficient  to  notice  on«,  which  we  regard 
as  well  taken.  The  petition  shows  upon 
its  face  that  no  demand  was  made  upon 
the  town  or  the  board  ot  auditors  to  pay 
the  bonds,  or  to  provide  means  for  their 
payment,  or  to  take  any  steps  towards 
raising  the  money  for  their  payment.  The 
petition  alleges  that  it  bt^-ame  the  duty  of 
the  town,  through  its  proper  corporate 
authorities,  to  provide  for  taxation  for  the 
payment  of  the  principal  and  interest  of  the 
bonds,  us  the  same  matured,  but  that  the 
town  and  its  authorities  wholly  neglected 
and  refased  to  make  any  provision  what- 
ever for  the  payment  of  said  indebtedness; 
and  that,  because  of  the  failure  and  refusal 
of  said  town  and  Its  oflScers  to  make  such 
provisions,  "a  formal  demand  uf  same 
would  prove  unavailing."  The  demand, 
if  made,  may  not  have  been  unavailing. 
It  cannot  be  said  that  the  defendants  neg- 
lected and  refused  to  do  what  they  were 
not  asked  to  do.  It  cannot  be  assumed 
that  they  would  not  have  responded  to  a 
demand  which  the  law  required  the  relat- 
or tu  make.  It  was  the  duty  of  the  relat- 
or to  make  the  demand,  and  until  he  did 
so  he  was  not  in  a  position  wherehecould 
call  upon  the  court  to  aid  him  by  m&uda- 


mna.  The  general  rule  is  that,  before  ap- 
plying tor  a  wandamus,  the  petitioner 
should  make  an  express  and  distinct  de- 
mand or  request  of  the  defendant  to  per- 
form the  duty  or  act  rejjuired ;  and  there 
must  be  a  refusal  by  the  defendant tocom- 
ply  with  such  demand,  either  in  direct 
terms,  or  by  conduct  from  which  a  refusal 
can  be  conclusively  Implied.  City  ot  Chi- 
cago V.  Sansnm,  87  III.  182;  City  of  Cairo 
V.  Everett,  107  III.  75;  People  v.  Village  of 
Hyde  Park,  117  111.462,6  N.  E.  Kep.33. 
Where  the  duty  is  ol  a  public  nature,  af- 
fecting the  public  at  large,  and  therl;  Is  no 
one  specially  empowered  to  demand  its 
performance,  there  is  no  necessity  for  a  lit- 
eral demand  and  refusal.  But  where  the 
person  aggrieved  elainis  the  immediate 
and  personal  benefit  of  the  act  orduty  the 
performance  of  which  is  sought,  he  must 
first  make  a  demand  in  order  to  lay 
the  foundation  lor  relief  by  mandamus. 
High,  Extr.  Rem.  §§  13,  41.  The  distinc- 
tion between  duties  of  public  nature  and 
those  nf  a  private  nature,  as  related  to  the 
necessity  of  a  demand  and  refusal  before 
applying  for  a  writ  of  mand»mu8,h&8  been 
recognised  by  thisconrtin  People  v. Board 
of  Education,  127  III.  613,  21  N.  E.  Reo.  187. 
In  the  caseat  barthe  relatorhas  a  private 
interest  in  the  duty,  the  performance  ot 
which  he  seeks  to  enforce  against  the 
town.  Accordingly  demand  and  refusal 
are  necessary  as  a  condition  precedent  to 
relief  by  mandamus.  The  demnrrerto  the 
petition  must  therefore  be  sastalned. 


(137  ni.  4«) 

Bowman  v.  Neelgt. 
(Supreme  Cowtt-of  lUlnoia.  May  11, 1891.) 
Compound  Interest — Public  Policy. 
In  a  promissory  note,  a  provision  that,  if 
the  interest  is  not  paid  annually,  it  shall  becoms 
principal,  and  bear  the  same  rate  of  interest,  is 
against  public  policy,  and  interest  on  interest 
oannot  be  recovered,  under  Rev.  8t.  III.  1874^  o. 
74,  a  a,  4,  providing  that  "creditors  stiaU  be  al- 
lowed to  receive  at  the  rate  of  six  per  oentom 
per  annom  for  all  moneys  after  tbey  become  due, " 
and  that  "in  all  written  contracts  it  shall  be  law- 
ful for  the  parties  to  stipulate  or  agree  that  10 
per  cent,  per  annom,  or  any  less  sum  of  interest, 
sball  be  taken  and  paid  upon  every  1100  loaned, 
or  in  any  manner  due. " 

Appeal  from  appellate  court,  third  dis- 
trict. 

Kev.  St.  111.  1874,  c.  74,  §§  2,4,  provide  that 
"creditors  shall  be  allowed  to  receive  at 
the  rate  of  six  per  centum  per  annum  tor 
all  moneys  after  they  become  due, "and 
that  "In  all  written  contracts  It  shall  be 
lawful  tor  the  onrtles  to  stipulate  or  agree 
that  lu  per  cent,  per  annum  or  any  leas 
sum  of  interest,  shall  be  taken  and  paid 
upon  eyery  f  100  loaned,  or  in  any  manner 
due." 

T.  S.  Chapman  and  A.  M.  Slaten,  for  ap- 
pellant.   J.  S.  Carr,  tor  appellee. 

Shopk,  J.  The  plaintiff  below,  John 
Neeley.BIed  hisclaim  In  thecountycourtnf 
Jersey  connty,  against  the  estate  of  Josh- 
ua Neeley,  deceased,  upon  a  promissory 
note,  as  follows:  "$3,481.31.  Jersey vllle, 
111..  Feb.  12, 1876.  One  year  after  date,  for 
value  received,  I  promise  to  pay  to  the  or- 
der ot  John  Neeley   thirty-four  hundred 
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eighty-one  31-100  dollars,  with  ten  percent. 
Interest  from  date,  at  the  banking-bouae 
of  (.'ro8B,  Carlln  &  Co.,  Interent  payable 
annaally,  and,  ir  not  so  paid,  to  become 
principal,  f>ud  to  bear  the  same  rate  of  in-. 
tere«t.  JosanA  Nbelbt,  " — on  whicb  were 
the  toilowing  Indoraeoienta :  "Oct.  4th, 
1R79,  received  two  thousand  dollars  on 
this  note."  "Paid  S300,  three  hundred 
dollars,  Nov.  28th,  1883. "  "  Paid  upon  the 
within,  Feb'y  20,  1888,  »1.000,  by  M.  B. 
Bagley."  The  county  court  allowed  the 
claim,  bnt  relnsed  to  allow  interest  upon 
the  interest.  On  claimant's  appeal,  the 
cause  was  tried  in  the  circait  court  witb- 
out  a  Jury,  and  the  court  allowed  and 
rendered  ]ndgnient  fur  the  principal  and 
interest,  and  interest  upon  interest,  as 
provided  in  the  note.  The  administrator 
appealed  to  the  appellate  conrt  of  tbo 
third  district,  where  the  ]udg:nient  of  the 
circuit  court  was  affirmed.  The  case  is 
brought  to  this  court  by  the  further  ap- 
peal of  the  administrator. 

It  is  nut  contended  that  the  note  pro* 
vides  tor  the  payment  of  usurious  inter- 
eat,  or  that  a  sum  In  excess  uf  the  legal 
rate  was  reserved  therein.  The  question 
presented  is  whether  the  Interest  on  the 
note,  It  not  paid  when  due  according  to 
the  terms  of  the  note,— that  is,  annually, 
— became  principal,  and  drew  Interest,  and 
whether  such  interest  upon  the  interest 
Is  collectible ;  that  is,  whether  compound 
Interest  can  be  contracted  to  be  paid.  It 
Is  conceded  that'  the  interest  was  not 
paid  when  due,  or  was  not  paid  annually 
from  the  date  of  the  note,  and  it  Is  shown 
by  the  two  judgments  ot  the  county  and 
circuit  courts  that  a  difference  ot  some- 
thing iu  excess  of  9500  will  be  made,  it  in- 
terest upon  overdue  interest  is  allowed. 
It  was  said  In  L«onard  v.  Villars,^  III. 
377:  "To  compute  interest  upon  Interest 
after  its  maturity,  has,  by  all  courts, 
whether  exercising  equity  or  common-law 
jurisdiction,  been  held  to  be  compound  in- 
terest, and  in  violation  of  law. "  It  is  clear 
that  the  contract  is  here  for  compound  in- 
terest. This  question  has  been  considered 
by  this  conrt,  and  we  have  uniformly  held 
that  compound  interest  is  not  recoverable 
in  this  state.  In  a  late  case — Drury  v. 
Wolfe,  (III.)  25  N.  £.  Bep.  «26,  (not  official- 
ly reported)— it  was  said:  "The  general 
rule  recognized  by  this  court  is,  parties 
cannot  be  bound  by  any  contract  made 
before  Intei:eBt  Is  due  for  the  payment  of 
compound  interest."  Citing  Leonard  v. 
•Villars,  supra;  Harris  v.  Bressler,  119 
III.  467,.  10  N.  E.  Rep.  188;  Banic  v.  Da- 
vis, 108  III.  633,  and  other  cases.  It  may 
therefore  be  regarded  as  the  settled  law  of 
tbis  state,  whatever  may  be  the  rule  else- 
where, that  parties  to  a  contract  cannot 
stipulate  In  advance  tor  the  payment  of 
interest  upon  interest.  An  exception  to 
this  rule  Is  made  in  respect  of  interest- 
bearing  cuuponsattached  tobondsor  oth- 
er securities  for  the  payment  of  money. 
By  commercial  usage,  such  coupons, 
when  payable  to  bearer,  have  the  legal 
effect  of  promissory  notes,  by  the  law-mer- 
chant, and  possess  the  attributes  of  ne- 
gotiable paper.  Jones,  Ry.  Sec.  §  320,  and 
cases  cited.  See,  also,  Aurora  City  v. 
West,  7  Wall.  106;  Claris  v.  Iowa  City,  20 


Wall.  588;  Miller  v.  Town  of  Berlin,  18 
Blatchf.  245;  E^rertsen  v.  Banlc,  4  Hun. 
692,66  N.  Y.  14;  Partridge  v.  Bank,  9  Q. 
B.  896.  They  are  written  contracts  for 
the  payment  of  a  definite  sum  of  money 
on  a  given  day,  and  pass  from  hand  to 
hand  by  commercial  usage  as  negotiable 
paper,  and  it  Is  for  this  reason  that  they 
have  been  sustained.  In  the  case  ot  cou- 
pons the  interest  Is  not  compounded  In- 
definitely, and  that  is  one  ot  the  reasons 
given  by  the  courts  tor  excepting  them 
from  the  operation  ot  the  general  rule; 
and  it  la  said  that  interest  is  not  here 
sought  to  be  compounded  indefinitely, 
bnt  only  upon  the  annual  interest  upon 
the  principal  sum  as  it  fell  due  ani  re- 
mained unpaid.  This  is  undoubtedly 
true,  but  it  is  hero  reserved  or  contracted 
to  be  paid  In  the  same  instrument,  and  the 
commercial  usage  before  referred  to  in  re 
spe«t  of  detaclied  coupons,  or  which  may 
be  detached  and  pass  as  Independent  com- 
mercial paper,  cannot  apply.  As  said  In 
Drury  v.  Wolfe,  supra :  "  There  is  therefore 
no  authority  in  this  [the  rule  in  respect 
ot  interest-bearing  coupons]  for  holding 
that  interest  may  be  compounded  Indefi- 
nitely, or  at  all.  In  cases  where  the  pay- 
ment ot  the  interest  is  not  secured  by 
some  negotiable  Inatrument,  independent 
ot  the  instrument  whereby  the  original 
.indebtedness  is  promised  to  be  paid." 
The  contract  not  befng  usurious,  it  fol- 
lows that  appellee  was  entitled  to  r^over 
the  principal  and  simple  interest  at  the 
rate  fixed  by  the  note,  being  the  legal  rate 
at  the  time  of  Its  execution,  less  the  pay- 
ments that  had  been  made,  but  not  inter- 
est upon  Interest,  and  that  the  circuit 
court  en-ed  in  rendering  judgment  there- 
for. The  Judgment  of  the  appellate  court 
will  be  reversed,  and  the  cause  remanded 
to  the  circuit  courc  for  retrial  in  conformi- 
ty with  the  views  here  expressed. 


(127  N.  Y.  80) 

Id  re  Romainjc's  Estate. 

(Court  of  Appeals  of  New  York,  SeemiA  DMs 
ion.    June  3,  1891.) 

COU.ATBBiI.   INHBBITANCB  TAX  —  NON-RESn>BIlT 

Iktbstatb. 
Laws  N.  Y.  1886,  c.  488,  as  amended  by 
Laws  N.  Y.  1887,  o.  713,  provides  that  "all  prop- 
erty which  shall  pass  by  will  or  by  the  Intestate 
laws  of  this  state  from  any  person  wlio  may  die 
seised  or  possessed  of  the  same  while  a  resident 
of  tills  state,  or,  if  snch  decedent  was  not  a  resi- 
dent of  tills  state  at  the  time  of  death,  which 
property  or  any  part  thereof  shall  be  within  this 
state, "  to  any  person  other  than  certain  relatives 
and  others  designated,  shall  be  subject  to  a  cer- 
tain tax.  Held,  tliat  succession  to  personal  prop- 
erty of  a  non-resident  intestata,  invested  or  habit- 
ually kept  by  him  in  the  state,  is  liable  to  the 
tax.  Afflrming  11  H.  Y.  Supp.  SIS.  Haioht,  J., 
dissenting. 

Appeal  from  an  order  ot  the  general 
term  ot  the  supreme  court  in  the  first  judi- 
cial department,  affirming  a  decree  of 
the  surrogate  of  the  city  and  county  of 
New  York,  which  assessed  a  tax  under 
the  "collateral  inheritance  act;"  and  also 
afflrming  an  order  of  said  surrogate  ap- 
pointing an  appraiser  under  said  act. 
This  was  a  proceeding  instituted  by  the 
district  attorney  ot  the  city  and  county 
ot  New  York  to  compel  the  administrator 
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ot  tbe  estate  of  oAe  Worthlngton  Ro- 
malne,  deceased,  to  pay  taxes  upon  cer- 
tain  collateral  inheritances,  pursuant  to 
chapter  483  uf  the  Laws  of  1885,  as  amend- 
ed byc>iapter7]3  oT  tbeLaws  of  1887.  Sep- 
tember 27,  1888,sald  Bomainedied,  unmar- 
ried and  intestate,  at  Petersburg,  Va.. 
leaving  as  his  only  next  of  kin  a  brother 
and  a  sister, residing  in  thisstate.and  two 
nephews  and  a  niece,  who  were  non-resi« 
dents.  Forut  least  10  years  prior  to  his 
death  he  had  been  a  resident  of  and  domi- 
ciled in  the  state  of  Virginia,  but  no  letters 
of  administration  appeared  to  have  been 
issued  or  applied  for  in  that  state.  At 
the  time  of  his  death,  and  for  about  three 
years  prior  thereto,  he  was  the  lessee  of 
a  box  in  a  safe-deposit  company  in  the  city 
of  New  Yoric,  iu  which  he  kept  certain  se- 
curities, consisting  of  stoclts  and  bonds  ot 
different  corporations,  and  a  mortgage 
upon  real  estate  in  said  city,  as  well  assev- 
eral  pass-books  showing  deposits  by  him 
in  various  savings  banks  in  .thesameplace 
to  a  consldertible  amount.  It  did  not  ap- 
pear whether  said  stocks  and  (Kinds  were 
issued  by  foreign  or  domestic  corpora- 
tions. That  part  of  said  property  so  in- 
vested or  kept  in  this  state  to  which  bis 
nephews  and  niece  were  entitled,  being 
one-third  of  the  whole,  was  appraised  at 
the  sum  of  *23,742.15.  October  12,  1888, 
letters  of  administration  were  issued  up- 
on his  estate  by  the  surrogate  of  the  city 
and  co'anty  of  New  York,  and  when  this 
proceeding  was  initiated  the  administra- 
tor had  distributed  the  most  of  the  assets 
among  the  next  of  kin.  December  6,  1889, 
an  appraiser  was  appointed,  and  upon 
his  report  a  decree  was  made  by  the  sur- 
rogate, imposing  a  tax  of  5  per  cent,  up- 
on the  shares  of  the  nephews  and  niece  of 
the  decedent,  and  the  administrator  was 
directed  to  pay  thesame.  Upon  appealto 
the  general  term  the  decree  was  affirmed, 
and  the  administrator  thereupon  appealed 
to  this  court. 

Robert  L.  Reddeld,  for  appellant.  Bezi- 
Jamin  F.  Dos  Passoa,  for  respondent. 

Vann,  J.,  (after  statlnff  the  facts  as 
above.)  The  question  presented  Ijy  this 
appeal  Is  whether  sucnesslon  to  the  per- 
sonal property  of  a  uon-resident  intes- 
tate, invested  or  habitually  kept  by  him 
in  this  state,  is  subject  to  taxation  un- 
der the  collateral  inheritance  act.  The 
original  act  provided  that  after  the  pas- 
sagethereof  "all  propert.y  which shull  pass 
by  will  or  by  the  intestate  laws  of  this 
state  from  any  person  who  may  die  seised 
or  possessed  ot  the  saraewhile  being  a  resi- 
dent ot  the  state,  or  which  property  shall 
be  within  the  state, "to  any  one  other 
than  certain  excepted  persons  nearly  relat- 
ed to  the  decedent,  should  be  subject  to  a 
tax  of  five  dollars  upon  the  hundred  "of 
the  clear  market  value  ot  such  property." 
Laws  1885,  c.  483,  §  1.  When  tills  statute 
came  before  the  courts  for  construction 
it  was  held  not  to  apply  to  property 
within  this  state,  either  real  or  personal, 
that  passed  by  will  or  Intestacy  from  a 
non-resident  decedent  to  collateral  rela- 
tives or  strangers;  and  that  it  was  limited 
in  its  effect  to  property  so  passing  from 
resident  decedents.    In  re  Enstou's  Will, 


H3  N.  Y.  174,  21  N.  E.  Rep.  87;  In  re  Tu- 
lann,  4N.  Y.  Supp.  36;    In  re  Clark,  9  N. 
Y.  Supp.  444.    In  1887,  however,  the  legis- 
lature amended   the  act,  so  that  it  now 
provides  that  "all  property  which  shall 
pass  by  will  or  by  the  Intestate  laws  ot 
this  state  from  any  person  who  may  die 
seised  or  possessed  of  the  same  while  a 
resident  of  this  state,  or,  if  such  decedent 
was  not  a  resident  of  this  state  at  the  time 
of  death,  which    property,  o>  any    part 
thereof,  shall  be  within  this  state, "  etc. 
Laws,  1887,  c.  713,  §  1.    The  part  inserted 
by  the  amendment  is  italicized  for  conven- 
ience of  comparison.     What  did  the  legis- 
lature wish  to  accomplish  when  it  insert- 
ed these  words?     This  question  is   not 
easily  answered,  for  the  section  is  so  in- 
volved as  to  maki;  the  duty  of  discover- 
ing its  meaningunusunllydlfScult,    Short- 
ly after  the  original  act  was  passed,  litiga- 
tion  arose    over  its  provisions,  and    the 
courts  were  called   upon  to  discharge  the 
delicate  fudctlon   of  declaring    what   the 
confused  and  conflicting  passages   meant. 
The  surrogate's  court  and    the   supreme 
court  held  that  the    act,  before  it  was 
amended,  applied  to  the  estates  ot  non- 
resident decedents;  and  when  the  question 
reached   the  court  ot  appeals  two  of  its 
Judges  were  of  the  same  opinion,  but  a 
majority  thought  otherwise,  and  the  con- 
struction of  the  lower  courts  was  over- 
turned,   in  reEnston's  Wlll,5Dem.  Sur.93, 
46Hun,50B,113N.Y.174,183,21N.E.  Rep. 87. 
Although    the    ameudmeat    ot    1887    was 
probably  passed  iu  view  of   the  litigation 
then   pending,  and   with   the  intention  ot 
removing tbedonbtcaused  thereby, candid 
men  are  stUI  compelled  to  hesitate  and 
divide  In  pronouncing  judgment.    It  must 
be  assumed  that  the  legislature  in  passing 
the  amendment  intended  to  make  some 
change,  and  the  expression,  "or  if  such 
decedent  was  not  a  resident  ot  this  state 
at  the  time  of  death,"  suggests  what  that 
change  was.    Before  it  was  amended,  the 
act,  as   was    subsequently  held,   applied 
only  to  one  class  of  persons,— resident  de- 
cedents,—but   by  the    amendment    it  Is 
made  applicable  to  another  class, — non- 
resident decedents.    But  does  it  apply  to 
all  persons  belonging  to  thesetwoclasses? 
It  is  not  denied  that  it  applies  to  all  rt^si- 
dent  decedents  and   to  all-  non-resident 
testators,  but  it  is  contended  that  it  does 
not  apply  to  non-resident  intestates,  be- 
cause property  "which  shall  p.iss    •    •    • 
by  the  inti«tate  laws  ot  this  state"  is  ex- 
pressly mentioned,  to  the  implied  eacin- 
sion  of  property  passing  by  the  intestate 
laws  of  other  states.    This  is  the  position 
of  the  appellant,  whose  learned  counsel 
claims  that  the  act,  in  its  present  form, 
was  designed  to  meet  cases  ot  succession 
by  will,  but  not  of  succession  by  intesta- 
cy, unless  the  Intestate  was  a  resident  of 
this  state.  It  is  dithcult,   however,   to  see 
why    the    legislature    should    discriminate, 
simply    for    the   purpose    of    taxation,    be- 
tween the  property  of  a  non-resident  dece- 
dent who  made  a  will  and  of  one  who  did 
not.    It  is  not  probable  that  there  was  an 
intention  to  tax  the  estates  of  non-resi- 
dent testators,  and  to  exempt  those  ot 
non-resident  intestates,  because  there  Is 
uo   foundation     for    such  a  distinctioo. 
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Peuple  V.  Davenport,  91  N.  T.  574,  585. 
Property  ot  the  same  kind,  BituHterl  in  the 
same  place,  receiving  the  same  protection 
from  tbe  law,  and  adralniatered  upon  in 
the  same  way,  would  naturally  be  re- 
quired to  contribute  towards  tlie  expense 
of  government  upon  tlie  same  basis,  re- 
gardless ot  wbetlier  Its  last  owner  died 
testate  or  Intestate.  Tbe  language  ot 
tbe  act.  as  amended,  does  not  indicate  tbe 
Intention  thus  contended  for  when  tbe 
entire  Section  is  read  togetber,  because 
qun-reeident  decedents  are  mentioned, 
wblle  non-resident  testators  are  not.  Al- 
thoHKb  "tbe  intestate  laws  of  this  state" 
are  named  as  a  source  of  title,  they  are 
not  tbe  exclusive  source,  and  neither  uec- 
essariiy  nor  naturally  apply  to  tbe  prop- 
erty of  non-resident  decedents  named  at 
a  later  point  in  the  section.  In  tbisdiscus- 
sloait  is  assumed,  as  thenppeliantclaims, 
that  tbe  personal  property  of  such  per- 
sons passes  ac-cordiug  to  tbe  laws  ot  the 
state  w  here  they  reside. 

By  comparing  the  original  with  the 
amended  act,  and  analyzing  the  provis- 
ions  of  tbe  latter  in  the  light  thus  afford- 
ed, we  think  that  the  legislature  intended 
by  the  forepart  of  tbe  sentence  under  con- 
sideration to  provide  for  succession  to  the 
estates  of  residents  tu  which  "the  intes- 
tate taws  ot  this  state"  apply;  that  after 
providing  for  that  class  a  change  is  made. 
Indicated  by  the  use  of  the  disjunctive 
particle  "or,"  which  suggests  a  transition 
to  another  subject,  and  Introduces  an- 
other class, — non-residents, — who  are  also 
provided  for;  and  then  each  class  is  car- 
ried forward  to  tbe  taxing  clause,  which 
embraces  both.  As  thus  construed,  "the 
intestate  laws  ot  this  state"  have  no  ap- 
plication to  tbe  second  class,  being  sepa- 
rated from  it  by  the  word  "  or, "  and  con- 
flned  to  that  clause  of  the  sentence  in 
which  they  occur.  They  are  not  repeated 
in  the  second  clause,  either  literally  or  by 
implication,  alttaongh  the  words  "all 
property,"  in  tbe  first  clause,  nre  repeated 
in  the  second  in  tbe  form  of  "  which  prop- 
erty," but  no  limitation  is  there  applied 
to  them.  "  Which  property,  "as  thus  used, 
meaus  the  property  of  the  nou-resiilent  de- 
cedent, and  such  property,  it  personal, 
would  not  pass  by  the  intestate  laws  of 
this  state.  This  construction  Is  con- 
firmed by  referring  to  other  portions  ot 
the  act,  which  provide  that  "all  adminis- 
trators, executors,  and  trustees"  shall  be 
liable  for  tbe  taxes  until  paid,  (section  1 ;) 
and  that,  "whenever  any  foreign  executor 
or  administrator  shall  assign  or  transfer 
any  stocks  or  loans  In  this  state,  stand- 
ing in' the  name  ot  a  decedent,"  the  tax 
shall  be  paid  to  the  proper  ofiicer  on  such 
transfer,  or  the  corporation  permitting  It 
shall  become  liable  to  pay  the  tax,  pro- 
vided it  bud  knowledge  of  the  facts  in 
time.  Section  2.  It  is  clear  that  the  act  is 
not  confined  to  real  estate,  but  embraces 
personal  property  also,  including  evi- 
dences of  debt.  All  administrators  are 
made  liable  for  tbe  tax  ;  and  corporations 
can  transfer  stock  standing  upon  their 
books  in  the  name  of  a  non-rcHldent  de- 
cedent only  at  their  peril,  until  the  tax 
thereon  Is  paid.  The  fiction  of  law  that 
personal  estate  baa  no  situs  away  from 


the  person  or  resItSence  of  Its  owner  is 
done  away  with  to  a  limited  extent,  and 
tor  a  specified  purpose,  and  the  truth  is 
substituted  in  its  stead  as  the  rule  ot  ac- 
tion. That  tbe  legislature  bad  the  power 
to  do  this  can  hardly  be  questioned.  In 
re  McPherson,  104  N.  Y.  306, 10  K.  E.  Rep. 
685.  As  was  said  by  Judge  Story,  wlien 
writing  upon  this  subject:  "A  nation 
within  whose  territory  any  personal  prop- 
erty is  actually  situated  has  an  entire  do- 
minion over  it  while  therein,  in  point  of 
sovereignty  and  jurisdiction,  as  it  has 
over  immovable  property  situated  there. " 
C'onfl.  Laws,  §  560.  In  Hoyt  v.  Commis- 
sioners, 23  N.  T.  224,  228,  Judge  Coubtock 
quotes  with  approval  the  foregoing  ex- 
tract, and  adds:  "I  can  think  ot  no  more 
Just  and  appropriate  exercise  of  tbe  sov- 
ereignty of  a  state  or  nation  over  proper- 
ty situated  within  it  and  protected  by  its 
laws  than  to  compel  it  to  contribute  to- 
wards tbe  maintenance  of  government 
and  law.  Accordingly  tliere  seems  to  be 
no  place  tor  tbe  fiction  ot  which  we  are 
epe&k\ng(mobiUa personaia  aequeutur)  in 
a  well-adjusted  system  ot  taxation. "  See, 
also.  Guillander  v.  Howell,  35  N.  Y.  657; 
Grabam  v.  Bank,  84  N.  Y.  893,  401 ;  Catliii 
V.  Hull,  21  Vt.l52:  Dos  P.  Col.  Inb.  Taxes, 
37,  92.  Orcutt's  Appeal,  97  Pa.  St.  179,  is 
pressed  upon  our  attention  as  opposed  to 
tbe  views  here  expressed,  but  that  case 
was  decided  under  a  statute  differing  ma- 
terially from'  tbe  one  under  consideration. 
1  Purd.  Dig.  259.  The  main  point  of  con- 
t<'ntlon  there  was  whether  United  States 
bonds,  no  matter  where  deposited,  bad  a 
situB  different  from  tbe  domicile  ot  their 
owner;  and  It  was  held  that  they  had 
not,  by  tbe  act  then  under  review,  which 
was  declared  "to  embrace  Only  personal 
property  of  a  tangible  nature,  actually  sit- 
uated or  used  for  business  purposes  with- 
in tbe  commonwealth,  and  not  to  mere 
certificates  ot  indebtedness,  such  as  gov- 
ernment bonds. "  It  was  held  otherwise 
by  tbe  court  of  appeals  ot  Maryland  in 
State  V.  Dalrymple,  70  Md.  294,17  Atl.Rep. 
82,  where  the  words  "being  In  this  state" 
were  declared  to  refer  to  the  actual,  and 
not  to  the  constructive,  situation  of  the 
property.  In  Alvany  v.  Powell,  2  Jones, 
£q.  51,  it  was  held  that  property,  whether 
real  or  personal,  situate  in  the  state  ot 
North  Carolina,  but  belonging  to  one 
domiciled  and  dying  intestate  in  Canada, 
was  subject  to  tbe  succession  tax  imposed 
by  a  statute  of  said  state.  When  In  re 
Enston's  Will,  supra,  was  before  this  court 
tbe  amendment  of  18^7  bad  been  passed; 
but  it  did  not  apply  to  tbe  tacts  of  that 
case,  because  they  arose  before  its  pas- 
sage, although  the  decision  was  made  aft- 
erwards. Still  tbe  amendment  was  con- 
sidered In  the  prevailing  opinion,  which 
stated  (page  183, 113  N.  Y..  and  90.  21  N  E. 
Rep.)  that  "by  chapter  713  of  the  Laws  ot 
1887  section  1  of  the  act  of  1885  was  so 
amended  as  to  subjectto  its  operation  tbe 
property  within  this  state  of  a  non-resi- 
dent decedent;  and  this  amendment  fur- 
nishes some  evidence  that  prior  thereto 
tbe  proper  construction  of  the  section,  ac- 
cording to  the  understanding  of  the  legis- 
lature, did  not  Include  within  Its  opera- 
tion such  property."    In    tbe  dlssentiug 


Digitized  by 


Google 


762 


NOETHEASTEBN  REPORTER,  Vol.  27. 


(N.T. 


opinion  reference  was  made  to  tlie  same 
Bubject  In  this  way.  (page  184, 113  N.  Y., 
and 91, 21  N.E.Rep.:)  "Undereltherstutute 
[the  origlual  and  the  amendment]  the 
clear  Intention  waato  brlnginlortasatltin 
all  property,  raal  and  persunal,  without 
regard  tu  reeldence,  which  wan  within  the 
Jnrisdictlon  or  the  coui'ts  o(  this  state,  and 
to  be  administered  under  its  laws  for  the 
beneficiaries  named  in  the  act,  subject  only 
to  the  exceptions  named  in  the  act  Itself." 
All  of  the  property  in  question  has  been 
administered  upon  lo  this  state  alone. 
There  appeared  to  be  no  difference  in  the 
minds  of  the  six  Judges  who  took  part  in 
the  decision  as  to  the  effect  of  the  amend- 
ment of  18S7.  Apparently  they  were  all  of 
the  opinion,  as  the  most  of  those  partici- 
pating in  this  decision  are,  that  by  the 
change  then  made  the  act  applied  to  the 
property  within  this  state  of  any  non-res- 
ident decedent.  The  appellant  fnrther 
contends  that  the  property  In  question 
was  not  "within  this  state,"  according  to 
the  true  meaning  of  the  statute;  and  the 
contention  Is  supported  by  tbe  argument 
that  It  would  be  unreasonable  to  tax  tbe 
money  found  upon  the  person  of  a  non- 
resldentwbo  died  while  traveling  in  this 
state.  'We  should  hesitate  before  apply- 
ing tbe  statute  to  any  property  casually 
brought  into  the  state  for  a  temporary 
purpose,  as  by  a  visitor  or  traveler;  but 
the  record  tiefore  us  does  not  present  such 
a  case.  It  might  well  be  h^id  that  such 
propei-ty,  although  literally  "  within  this 
state,"  was  not  here  In  the  sense  meant 
by  the  statute,  on  account  of  the  transi- 
tory and  accidental  character  of  Us  pres- 
ence, and  the  Immediate  custody  of  the 
owner.  Herron  v.Keeran,69  Ind.  472,  476. 
Where,  however,  the  money  of  a  non-resi- 
dent Is  Invested  In  this  state,  as  It  was  by 
Mr.  Romalne  in  the  bond  and  mortgage  In 
question,  and  In  the  deposits  made  by  him 
In  the  saving  banks,  or  where  the  proper- 
ty of  a  non-resident  is  habitnally  kept, 
even  for  safety,  In  this  state,  we  think 
that  the  statute  applies  both  in  letter  and 
spirit.  Such  property  is  within  this  state 
in  every  reasonable  sense,  receives  the  pro- 
tection of  its  laws,  and  has  every  advan- 
tage from  government,  for  the  support  of 
which  taxes  are  laid,  that  It  would  have 
If  it  belonged  to  a  resident.  We  think 
that  a  fair  construction  of  the  act  permits 
no  distinction  as  to  such  property,  based 
simply  upon^the  residence  of  the  deceased 
owner.  We  have  nothing  to  do  with  tbe 
policy  of  the  statute,  as  our  duty  Is  dis- 
charged when  we  declare  Its  meaning,  and 
apply  It  to  tbe  case  in  hand.  That  duty 
we  discharge  in  this  instance  by  adjudging 
that  succession  to  the  personal  property 
in  question,  lately  belonging  to  Worthing- 
ton  Komnlne,  a  non-resident  intestate, 
but  invested  or  habitually  kept  by  him  In 
this  state.  Is  taxable  under  the  collateral 
inheritance  act,  In  so  far  as  it  passed  to 
persons  not  excepted  from  Its  provisions. 
The  orders  should  be  affirmed,  with  costs. 

Haight,  J.,  (diaaenting.)    The  question 
is  as  to  whether  the  next  of  kin  of  a  non 
resident  decedent  intestate  are  liable  to 
pay  a  collateral  inheritance  tax  on  the 
personal  property  of  such  decedent  found 


within  this  atate.  The  statute  provides 
that  "after  the  passage  of  this  act  all 
property  which  shall  pass  by  will  or  by 
the  Intestate  laws  of  this  state  from  any 
person  who  may  die  seised  or  possessed  of 
the  same  while  a  resident  of  this  state,  or, 
if  such  decedent  was  not  a  resident  of  this 
state  at  the  time  of  death,  which  proper- 
ty, or  any  part  thereof,  shall  be  within 
this  state,  •  «  •  shall  be  and  Is  subject 
to  a  tax  of  five  dollara  on  every  hundred 
dollars  of  the  clear  market  value  of  such 
property, "  etc.  Chapter  718,  I>aws  1887. 
The  taxes  Imposed  by  this  act  are  special, 
and  not  general;  and  the  rule  Is  that  spo-. 
cal  tax  laws  are  to  be  strictly  construed 
against  the  government  and  favorably  to 
the  taS'payer;  that  a  citizen  cannot  be 
subjected  to  special  burdens  without  clear 
warrant  of  law.  In  re  McPherson,  104  N. 
Y.  30e-317, 10  N.  E.  Rep.  685;  Dos  P.  Col. 
Inb.  Taxes,  41.  In  Re  Enston's  Will,  113 
N.  Y.  174-177.  21  N.  E.  Rep.  87,  Andrews, 
J.,  In  delivering  the  opinion  of  the  conrt, 
says:  "The  tax  Imposed  by  this  act  Is  not 
a  common  burden  upon  all  the  property  or 
upon  the  people  within  the  state.  It  is 
not  a  general,  but  a  special,  tax,  reaching 
only  to  special  cases,  and  affecting  only  a 
special  class  of  persons.  •  *  •  In  such 
a  case  they  [the  executors]  have  the  right, 
both  la  reason  and  In  Justice,  to  claim 
that  they  shall,  be  clearly  brought  within 
the  terras  of  tlie  law  before  they  shall  be 
subjected  to  Its  burdens.  It  Is  a  well-es- 
tablished rule  that  a  citlsen  cannot  be 
subjected  to  special  burdens  without  clear 
warrant  of  law."  With  this  rule  In  view, 
operating  as  our  guide,  let  us  review  the 
statute:  "All  property  which  shall  pass 
by  will  or  by  the  intestate  laws  of  this 
state  from  any  person  who  may  die  seised 
or  possessed  of  the  same  while  a  resident 
of  this  state."  Here  we  have  clearly  ex- 
pressed the  legislative  Intent  to  subject  to 
the  tax  both  real  and  personal  property 
of  a  resident  which  shall  pass  by  will  or 
by  tbe  Intestate  laws  of  this  state.  The 
condition  upon  which  the  tax  may  be  Im- 
posed is  that  the  property  shall  pass  by 
will  or  by  tbe  Intestate  laws  of  the  state. 
"Or,  if  such  decedent  was  not  a  resident 
of  this  state  at  the  time  of  death,  which 
property,  or  any  part  thereof,  shall  be 
within  this  state."  As  we  have  seen,  the 
former  clause  ijf  the  statute  quoted  refers 
to  the  residents  of  the  state,  and  the  lat- 
ter clause  to  non-residents.  The  two 
clauses  are  connected  by  the  word  "or." 
But  we  do  not  understand  that  by  the 
use  of  this  word  it  was  intended  to  pro- 
vide for  the  taxing  of  other  property  than 
that  mentioned  in  the  former  clause,  but 
only  to  provide  for  the  taxing  of  such 
property  of  a  non-resident  decedent  which 
shall  be  within  this  state  at  the  time  of 
his  death;  and  this  Intention  Is  made  ap- 
parent from  the  use  In  the  latter  clause  of 
the  words  "  which  property, "  thereby  re- 
ferring to  the  property  which  should  pass 
by  will  or  tbe  Intestate  laws  of  this 
state.  If  we  are  correct  In  this  Interpre- 
tation of  the  statute.  It  follows  that  the 
tax  In  question  was  Improperly  Imposed, 
for  the  i*eason  that  the  property  of  the  de- 
cedent found  In  this  state  was  personal; 
and,  the  aitaa  being  with  tbe  owner.  It 
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would  not  pam  by  the  intestate  laws  of 
tblB  state.  Redf.  Bar.  (2rl  Ed.)  588.  Cliap. 
ter  483  of  the  JLawB  of  1885  was  amen  a- 
ed  by  the  ai-t  in  question  by  the  Inser- 
tion ol  the  words,  "If  saeb  decedent  was 
not  a  resident  of  this  state  at  the  time 
of  death. "  Under  the  former  Eu:t  it  was 
lield  that  the  tax  could  be  Imposed  only 
upon  property  su  pnsslDfir  by  will  or  by 
the  Intestate  laws  of  this  state,  etc.  In  re 
Knston's  Will,  supra.  It  is  not  contend- 
ed that  it  was  the  intention  in  amending 
the  former  act  to  bring  In  non-resident 
decedents,  and  subject  their  estates  to  the 
same  burdens  as  residents.  This  was 
dunbtless  the  intention  as  to  the  real  es- 
tate, but  as  to  the  personal  estate  we  can- 
not assume  that  it  was  the  Intention  to 
Impose  a  greater  or  beavier  bnrden  npon 
non-r«sidentB  than  that  wblcb  was  im- 
posed upon  residents.  Under  the  act  of 
1885  the  tax  could  not  be  imposed  upon 
the  real  estate  within  this  state  of  a  non- 
resident. Such  real  estate  is  subject  to 
the  Jurisdiction  of  our  state,  and  would 
para  under  its  laws;  and  under  the 
amended  provision  of  the  act  of  1887  it 
wonld  clearly  be  assessable  here,  and  could 
not  l>e  elsewhere.  But  it  is  quite  differ- 
ent with  the  personal  property  of  a  non- 
resident. As  we  have  already  stated,  the 
altaa  of  snch  property  is  with  the  owner, 
and  npon  his  death  is  distributed  accord- 
ing to  the  law  of  bis  domicile,  and  does 
not  pass  under  our  intestate  laws.  Kedf. 
Sur.  supra.  In  many  of  the  states  similar 
laws  to  the  one  in  question  have  been  en- 
acted. So  that,  if  the  personal  property 
of  a  non-resident  decedent  should  be  as- 
sessed In  this  state,  and  the  tax  Imposed 
upon  the  next  of  kin,  it  would  subject 
tbem  to  the  payment  of  a  double  tax,  for 
alter  the  transmission  of  the  property  to 
the  state  of  the  domicile  It  wonld  pa^s 
under  the  laws  of  that  state,  and  they 
would  be  liable  to  the  payment  of  a  simi- 
lar tax  in  that  state.  And  the  same 
MTonld  be  true  of  a  decedent  In  this  stRte 
who  sbould  die  having  personal  property 
in  another  state.  After  being  taxed  in 
that  state,  and  the  property  transmitted 
to  this  state,  It  would  pass  nuder  our 
laws,  and  wonld  consequently,  under  the 
provisions  of  the  act,  be  clearly  liable  to 
the  assessment  of  a  collateral  Inheritance 
tax.  Again  referring  to  the  stiitute,  all 
property  which  shall  pass  by  will  or  the 
Intestate  laws  of  this  state  shall  besnt>> 
Ject  to  the  tax.  In  determining  the  ques- 
tion whether  the  property  Is  subject  to 
the  tax  the  test  is,  does  it  pass  In  the 
manner  provided  by  the  statute?  As  we 
have  seen,  the  property  in  question  does 
not  pass  by  will,  or  under  any  of  the  laws 
of  our  state.  The  order  should  be  re- 
versed, and  the  proceedings  dismissed. 


<128  N.  T.  U) 

CARnoLL  V.  Sweet. 
iCourt  of  Appeals  of  New  York.    June  2, 1891.) 

ChBCSS — DUTT  OV    INDORSBB— PA.TMBNT  OV  DbBT. 

Defendant  indorsed  and  transferred  to 
plaintiff  a  checli  on  aocoant  of  a  debt.  The 
malier,  being  informed  thereof,  requested  plain- 
tiff to  bold  It  a  few  days,  stating  that  he  was 
pressed.  Plaintiff  assented,  and  did  not  present 
ft  nntil  nine  days  thereafter,  when  the  maker 


was  insolvent.  At  the  time  plaintiff  received 
the  check  the  account  was  overdrawn,  but  be- 
tween then  and  the  time  of  presentment  a  deposit 
was  made.  During  that  time  the  maker  was  in 
dall^  receipt  of  money,  part  of  which  was  kept 
in  his  office  for  use  without  being  deposited.  He 
testified  that,  if  the  check  had  been  presented 
and  payment  insisted  on,  he  would  have  paid  it. 
The  bank  cashier  testifleid  that  at  no  time  after 
the  check  waa  given  were  there  fands  to  meet 
the  check.  Held,  in  an  action  on  the  debt  on  ac- 
count of  which  the  check  was  indorsed  to  plain- 
tiff, that  it  was  error  to  direct  a  verdict  for  plain- 
tiff without  consideration  of  the  check,  as  it  was 
for  the  jury  to  determine  whether  the  conduct  of 
plaintiff  liijured  defendant  peconiarily,  and  as  to 
tlie  extent  of  saoh  injury,  if  any  there  was,  the 
debt  would  be  conaiderea  paid.  Reversing  6  N. 
Y.  Bupp.  573. 

Appeal  from  supreme  court  of  New  York 
city,  general  term. 

H.  £1.  Losey,  for  appellant.  Cbas.  E. 
Hughes,  for  respondent. 

Andrews,   J.     The    Indorsement    and 
transfer  by  tbe  defendant  to  the  plaintiff 
of  the  check  of  Woodruff  operated  as  pro- 
visional payment  only  of  so  much  of  the 
antecedent  debt  owing  by  the  defendant 
to  the  plaintiir.    There  was  no  agreement 
that  it  should  be  taken  in  absolute  satis- 
faction of  tbe  debt,  and.  In  the  absence  of 
such  an  agreement,  the  intendment  of  lun- 
Is  that  It  was  conditional  payment  only. 
Hill   V.   Beebe,  13  N.Y.  566;  Bradford  T. 
Fox,  38  N.  Y.  289.    The  debt  remained  un- 
til discharged  by  payment  of  the  check,  or 
by  such  dealing  with  the  check  by  the 
plaintiff  as  would,  in  Judgment  of  law, 
convert  what  was  originally  a  provision- 
al payment  into  an  absolute  one.    The 
check  was  dated  August  22, 1887,  and  was 
drawn    on    tbe   Asbury   Park    National 
Bank,  and  was  on  tbe  same  day  Indorsed 
and  delivered  by  the   defendant   to   the 
plaintiff  at  the  place  where  tbe  bank  was 
located.    The  plaiutllT,  on  accepting  the 
check,  assumed,  as  between  bimsell  and 
the  defendant,  an  obligation  to  present 
the  same  to  the  bank  for  payment  within 
the  time  prescribed   by  the  law-roercbant, 
—that  is  to  say,  not  later  than  the  next 
day  after  its  date, — and,  if  refused,  to  pro- 
test the  same,  and  give  notice  of  non-pay- 
ment.   Smith   v.  Janes,  2U   Wend.  192.    It 
was  not  presented   until  the  81st  of  Au- 
gust, ninedays  after  it  was  received  by  the 
plaintiff.    The  defendant  was  by  such  de- 
lay discharged  from  liability  ab  Indorser 
of  the  check,  irrespective  cf  any  question 
of   loss   or   Injury.    Presentment   in  due 
time,  as  fixed  by  the  law-merchant,  was 
a  condition   upon  performance  of  which 
the  liability  of  the  defendant  as  indorser 
depended,  and  this  delay  was  not  excused 
although  the  drawer  of  tne  check  had  no 
fnnds,  or  was  Insolvent,  or  because  pre- 
sentment would  have  been   unavailing  as 
a  means  of  procuring  payment.     Bank  ▼. 
Broderlck,  10  Wend. 304;  Oongh  v.  tstaats, 
18  Wend.  549.    A  different  rnle  obtains  as 
between  the  holder  and  drawer  of  a  check. 
As  between  tbem    presentment   may    be 
made  at  any  time,  and   delay  in  present- 
ment does  not  discharge  tbe  liability  of 
the  drawer,  unless  loss  to  him  has  result- 
ed.   Little   V.  Bank,  2  Hill.   425.    The  ac- 
tion here  Is  not  upon    the  indorsement  ol 
the  defendant,  but  upon  the  original  in- 
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debtedoeflg.  If  the  diiKihsrite  of  the  de- 
fendant's liability  as  Indortter  diacbargfes 
also  bla  liability  as  debtor  for  the  original 
debt,  tbe  judgment  must  on  that  ground 
be  reversed.  In  Hamilton  v.  Cuuning- 
ham,  2  Brock.  350,  Chief  Justice  Marbhall 
considered  the  effect  of  tbe  neglect  of  ttaA 
bolder  of  a  bill  to  give  due  notice  of  dis- 
honor, whereby  prior  parties  thereto  were 
discharged,  upon  tbe  liability  of  a  debtor 
for  the  debt  for  which  the  bill  was  drawn. 
After  showing  that  tbe  authorities  in 
which  thedebtorhad  been  held  discharged, 
proceeded  apon  the  theory  that  be  had 
sustained  an  actual  loss,  be  reached  tbe  con- 
clusion that  the  true  principle  is  "that,  U 
a  bill  be  received  as  provlBlonal  payment, 
the  omission  to  give  due  notice  of  Its  dis- 
honor deprives  tbe  creditor  of  his  action 
on  that  bill,  but  does  not  compel  him  to 
talie  It  in  absolute  payment,  or  deprive 
him  of  bis  action  on  ihe  original  debt,  far- 
ther than  damage  has  been  sustained  act- 
ually or  in  legal  supposition  by  the  debt- 
or." See,  also,  Gallagher's  Ex'rs  v.  Rob- 
erts, 2  Wash.  0.  C.  191;  Fleig  v.  Sleet,  43 
Ohio  St.  53, 1  N.  E.  Rep.  24.  I  am  not  sure 
that  this  doctrine  is  reconcilable  with  6x 
pressions  in  the  opinion  of  this  court  in 
Smith  V.  illller,  43  N.  Y.  171,  52  N.  Y.  545. 
That  was  an  action  to  recover  a  debt  for 
which  the  defendant  had  drawn  his  draft 
on  J.  K.  Place  &  Co.,  and  forwarded  it  to 
the  plaintiff,  the  creditor.  It  was  present 
ed  on  thfi  same  day  It  was  received  to  the 
drawees,  and  the  plnintiffs  received  there- 
for the  drawees'  check  on  a  bank,  and  sur- 
rendered the  draft.  The  check  was  not 
presented  to  the  bank  until  the  next  da.y, 
when  payment  was  refused,  the  drawer 
meanwhile  having  failed.  The  cbecK 
would  have  been  paid  If  it  bad  been  pre- 
sented on  the  day  it  was  given,  which 
might  have  been  done.  The  plaintiffs  did 
not  demand  a  return  of  tbe  draft,  and  It 
was  not  protested,  nor  was  any  notice  of 
non-payment  given  to  the  drawees.  The 
court  rendered  judgment  for  the  defendant 
on  two  grounds— F/rst,  that,  in  the  ab- 
sence of  proof  of  demand  and  refusal  and 
notice  to  the  drawees,  according  to  the 
usual  course,  there  could  be  no  recovery 
upon  the  draft  or  upon  the  Indebtedness 
upon  which  It  was  given,  and,  second,  on 
the  ground  of  negligence  in  failing  to  pre- 
sent the  check  on  the  day  on  whicli  it  was 
given.  The  last  ground  stated  was,  upon 
the  facts,  a  satisfactory  basis  for  tbf  Judg- 
ment, and  tbe  same  principle  was  applied 
upon  similar  facts  In  First  Nat.  Bank  v. 
Fourth  Nat.  Bank,  77  N.  Y.  820.  In  the 
view  we  take  of  tbe  present  case,  it  is  un- 
necessary to  inquire  whether  the  cases 
cited  from  this  and  other  courts  are  in  con- 
flict, or,  if  so.  which  class  of  cases  stands 
upon  the  better  reason.  The  court  In  this 
case  directed  a  verdict  for  the  plaintiff, 
and  in  this  we  think  there  was  error.  It 
cannot  be  doubted  that  if  there  was  evi- 
dence tending  to  show  that  the  delay  in 
presenting  the  check  to  the  Aabury  Park 
Bank  prevented  its  collection,  or  from 
which  the  Jury  might  find  that  the  whole 
or  any  part  of  the  debt  owing  by  the 
drawer  of  the  check  to  the  defendant,  for  j 
which  the  check  was  given,  was  lost  by  i 
reason  of  tbe  delay  in  the  presentment,  | 


or  by  dealings  between  the  plaintiff  and 
the  drawer,  in  respect  to  the  check,  witb- 
ottt  the  assent  of  the  defendant,  the  case 
should  have  been  submitted  to  the  Jury. 
To  the  extent  of  the  injury,  (be  law 
would  treat  th6  omission  to  make  due 
presentment  as  tantamount  to  payment. 
Tbe  facts  most  favorable  to  the  defend- 
ant need  to  be  stated.  Woodruff,  tbe 
maker  of  tbe  check,  was,  when  tbe  check 
was  given,  conducting  a  hotel  at  Asbury 
Park,  and  the  parties  to  the  action  were 
guests  at  his  house.  The  defendant  was 
indebted  to  the  plaintiff  for  dentistry 
work,  and  the  former,  who  resided  in  New 
York,  had  loaned  money  to  Woodruff  tor 
which  tbe  check  was  given,  and  on  the  same 
day  the  defendant  received  the  check 
he  delivered  it  to  the  plaintlS  on  his  debt. 
Woodruff  had  an  account  witb  the  As- 
bury Park  National  Bank.  On  the  day  ol 
tbe  date  of  the  check  the  bank  charged  to 
his  account  a  demand  note  held  by  the 
bank  against  him  for  f  500,  but,  so  far  as 
appears,  without  any  notice  to  Woodruff, 
and  this  rendered  his  bank-account  over- 
drawn. WoodruR  was  in  embarrassed 
circumstances,  but  was  iu  tbe  daily  re- 
ceipt of  about  $600  from  his  business.  He 
used  part  of  the  i-eceipts  for  current  ex- 
penses, without  depositing  them,  and  be- 
tween the  22d  and  Slst  of  August  he  de- 
poaltod  about  f900  In  the  bank  to  tbe 
credit  of  his  account,  and  the  inference  is 
that  it  was  applied  in  part  to  pay  the  $500 
note,  and  in  part  to  pay  current  checks 
drawn  by  Woodruff.  On  tbe  22d  of  Au- 
gust, the  day  oh  which  Woodruff's  check 
to  the  defendant  Is  dated,  and  after  it  had 
been  indorsed  to  the  plaintiff  by  the  de- 
fendant. Woodruff,  wbo  had  been  informed 
of  the  transfer,  requested  the  plaintiff  to 
accommodate  him  by  holding  tbe  check  a 
few  days,  stating  as  a  reason  that  he  was 
pressed  in  the  payment  of  bis  accounts,  to 
which  request  the  plaintiff  assented.  He 
asked  theplaintlff  to  let  blm  know  when  he 
wished  to  use  the  check,  as  he  would  then 
provide  for  it.  Woodruff  testified  that  he 
had  money  in  his  office  sufficient  to  pay 
tbe  check,  and  would  have  paid  it  at  any 
moment, had  pa.yment  been  insisted  upon; 
that  he  was  in  the  receipt  6f  about  f600  a 
day,  and  that  he  redeemed  a  number  of 
other  checks  which  went  to  protest  at 
this  time;  that,  two  or  three  days  after  the 
conversation  of  the  22d  of  August,  he 
spoke  to  the  plaintiff  aguin,  and  the 
plaintiff  informed  him  that  he  had  sent 
the  check  west.  Woodruff  said  to  him 
that  he  regretted  it  very  much,  as  he 
wished  to  make  provision  for  the  check. 
The  cashier  of  the  bank  testified  that  there 
were  no  funds  to  meet  the  cheek,  and  that 
it  would  not  have  been  paid  if  it  had  been 
presented  any  time  after  the  22d  of  August. 
On  August  3ist,  Woodruff,  who  was  be- 
hind in  bis  rent,  was  dispossessed  from 
the  hotel  premises,  and  hie  business  was 
closed,  and  he  then  was  and  now  is  In- 
solvent. It  may  be  conceded  that  tbe  only 
obligation  upon  the  plaintiff,  as  between 
him  and  the  defendant,  was  to  present  tbe 
check  at  the  bank  for  payment  within  ths 
time  prescribed  by  law,  and,  if  payment 
was  refused,  to  have  the  same  protested, 
and  notice  of  non-payment  given  to  tbe 
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defendant.  If  be  had  performed  this  duty, 
tbe  defendant  would  bave  been  apprised 
of  tbe  default,  and  be  would  have  bad  an 
opportunity  to  take  such  meaeurea  as  he 
could  to  secure  payment  from  Woodruff. 
One  of  the  objects  of  requiring  prompt  no- 
tice to  be  given  to  Indorsers  and  otber 
parties  secondarily  liable  on  commercial 
paper,  in  case  of  default,  is  that  they  may 
have  an  opportunity  to  secure  themselves. 
Checks  are  supposed  to  be  drawn  against 
funds  of  the  drawer,  and  prima  facie, 
■where  It  is  shown  that' the  drawer's  ac- 
count was  not  good,  tbe  inference  of  in- 
Jury  from  non-presentment  would  be  re- 
butted. But  where,  as  iu  this  case,  it  is 
shown  that  tbe  maker  of  tbe  check  was 
solicitous  that  It  sbould  be  paid;  that  be 
bad  the  means  of  payment  at  command, 
and  would  have  provided  for  or  paid  the 
check  if  payment  had  been  insisted  upon ; 
that  the  holder  was  apprised  of  tbe  facts, 
and,  for  the  accommodation  of  tbe  maker, 
refrained  from  presenting  the  check,  and 
presentation  was  delayed  until  open  in- 
solvency of  the  maker  occurred,  and  be 
became,  by  the  change  of  circumstances, 
unable  to  provide  for  the  check, — it  cannot 
be  said,  we  think,  that  there  was  no  legal 
evidence  of  injury  to  be  submitted  to  tbe 
]ury.  The  plaintiff,  instead  of  taking  the 
usual  course,  undertook  to  deal  with  the 
maker  of  the  cbeck  in  disregard  of  his 
primary  obligation  to  the  defendant.  It 
was  for  tbe  Jury  to  pass  upon  the  circum- 
stances, and  to  find  whether  the  conduct 
of  the  plaintilT  imposed  a  pecuniary  injury 
upon  the  defendant.  To  tbe  extent  of 
such  injury  the  law  adjudges  that  the 
debt  of  the  plaintiff  has  been  paid.  The 
Judgment  below  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  abide 
tbe  event.    All  concur. 


(126  N.  T.  483) 

L.AWRBNCB  y.  Mbtropolitan  El.  Bt.  Co. 
et  a/. 

(C<wrt  of  Appealg  of  New  Tot*.   Jnne  8, 1891.) 

KuiVATSD  Railways— IiuuBT  to  Rsntal  Valct. 

In  an  action  for  loss  in  tbe  dlmlnntion  of 
rents  by  the  construction  of  an  elevated  railway, 
where  the  testimony  showed  that  the  railway  had 
diminished  by  the  amount  awarded  the  rents 
which  would  have  been  realized  for  the  ordinary 
use  of  the  property,  requests  to  find  tliat  the 
taonse  was  used  as  a  bouse  of  prostitution,  and 
that  tor  snch  purposes  the  rental  value  had  not 
been  diminished,  were  properly  refused  aa  im- 
material.   Affirming  IS  N.  T.  Bupp.  540. 

Appeal  from  common  pleas  of  New  York 
city  and  county,  general  terra. 

Brainard  Tolles,  for  appellants.  Henry 
A.  Foreter,  for  respondent. 

Amdbkwh,  J.  Tbe  judgment  awarded 
to  the  plaintiff  damages  in  tbe  sum  of  f  2,- 
160  for  loss  in  tbe  diminution  of  rents  of 
premises  in  Amity  streetin  tbe  city  of  New 
York,  owned  by  the  plaintiff  between 
April  20, 1882,  and  tbe  time  of  tbe  trial,  occa- 
sioned by  the  construction  of  the  elevated 
railway  in  the  street,  and  also  awarded 


an  Injunction  against  tbe  further  main- 
tenance of  tbe  structure,  unless  tbe  defend- 
ant should  pay  to  tbe  plaintiff  tbe  sum  of 
f 4,000,  which  was  found  to  be  the  perma- 
nent depreciation  in  tbe  value  of  the 
plaintiff's  property  by  reason  of  the  main- 
tenance and  operation  of  the  defendants' 
road,  upon  the  assumption  that  the  street 
should  continue  to  he  used  for  the  rail- 
waj'.  The  defendants  do  not  assail  these 
findings,  nor  questiou  the  measure  or 
character  of  tbe  relief  granted  by  the  Judg- 
ment, except  upou  a  single  ground.  Evi- 
dence was  given  tending  to  show  that 
prior  to  the  construction  of  the  elevated 
railway,  and  from  time  to  time  subse- 
quent thereto  during  tbe  period  for  which 
loss  of  rents  was  claimed  and  awarded, 
the  house  on  tbe  premises  was  let  by  the 
plaintiff  to  tenants,  and  was  by  them 
used  as  a  house  of  prostitution ;  the  plain- 
tiO,  during  tbe  whole  period  for  which 
damages  were  claimed,  lived  abroad,  and 
the  premises  were  placed  in  the  charge  of 
a  real-estate  agent,  who  let  them  for  the 
plaintiff.  The  evidence  on  the  part  of  the 
plaintiff  tended  to  show  that  tbe  con- 
struction aud  operation  of  the  railway  in 
Amity  street  had  resulted  in  making  the 
locality  less  desirable  for  residence  pur- 
poses, and  that,  in  consequence,  the  own- 
ers of  tenant-houses  on  the  street  were 
obliged,  in  order  that  they  sb*ouid  be  oc- 
cupied, to  let  them  to  an  Inferior  class  of 
tenants,  for  brief  periods,  and  at  a  re- 
duced rent.  The  plaintiff's  agent  rented 
tbe  bouse  in  question  to  such  tenants  as 
applied,  and,  among  others  who  occupied 
the  house  for  a  part  of  the  period  lor 
which  damages  were  awarded,  were  per- 
sons who  used  the  house  for  disreputable 
purposes.  It  is  not  claimed  that  thehouse 
was  let  for  the  purpose  of  being  used  aa  a 
bouse  of  prostitution ;  and,  while  there  Is 
some  evidence  tending  to  show  that  the 

.  plaintiff's  agent  had  notice  that  in  some 
cases  tbe  house  was  so  used,  and  that  be 
renewed  leases  after  such  notice,  there  is 
an  entire  absence  of  any  evidence  that 
the  agent  in  any  way  affirmatively  aided, 
abetted,  or  countenanced  such  use,  or 
that  tbe  rent  was  fixed  with  any  reference 
thereto.  Tbe  locality  seems  to  have 
steadily  deteriorated  In  the  character  of 
its  inhabitants  since  the  construction  of 
the  railway.  The  defendants' counsel  re- 
quested the  tiial  judge  to  find  that  tbe 
plaintiff's  house  was  used  as  a  house  of 
prostitution  to  tbe  knowledge  of  the 
plalntin's  agent,  and  also  that,  for  the 
purposes  for  which  it  was  used,  the  acts 
of  the  defendants  had  caused  no  diminu- 
tion in  tbe  rental  value.  The  court  refused 
these  requests  as  irrelevant,  and  an  ex- 
ception was  taken.  Exceptions  to  the 
refusal  to  find  these  facts  present  the  only 

.  questions  upon  which  the  defendants  re- 
ly for  a  reversal  of  tbe  judgment.  The 
principle  that  courts  will  not  lend  their 
aid  to  enforce  i.ny  claim  repugnant  to 
justice,  or  bottomed  upon  an  illegal  trans- 
action, or  give  relief  contrary  to  good 
morals  or  public  policy,  is  familiar,  and  is 
founded  upon  the  most  obvious  policy. 
Tbe  rule  is  most  frequently  invoked  in 
cases  on  contract.  Where  a  party  seeks 
to  enforce  a  contract  obligation  the  con- 
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alderation  of  which  is  illegal,  or  which 
provides  for  the  performance  of  an  lllesal 
or  criminal  ant,  the  case  Is  plain.  There 
ia  a  clasa  of  cases,  however,  where  the  con- 
tract sued  upon  appears  to  have  Pome  re- 
lation to  an  Illegal  transaction,  or  in  a 
sense  to  spring  unt  ot  it,-  where  the  courts 
have  had  dlfflcnlty  in  determining  wheth- 
er the  contract  fell  within  the  principle. 
The  sale  of  smuggled  goods,  or  the  sale  ot 
goods  which  the  vendor  knew  were  pOt- 
chased  tn  be  smuggled,  doing  nothing;  to 
aid  or  in  furtherance  of  the  illegal  purpose 
beyond  the  bare  act  of  sale,  are  excep- 
tions. The  general  doctrine  in  these  t..)d 
like  cases  was  very  exhaustively  consid- 
ered in  the  opinions  on  the  argument  and 
reargument  in  Tracy  v.  Talmage,  14  N.  Y. 
162,  210.  In  the  present  case  the  plaintiff 
is  not.  seeking  to  enforce  an  illegal  con- 
tract, nor.  Indeed,  any  contract  at  all. 
His  claim  is  based  upon  a  trespass,  where- 
by be  has  been  prevented  from  receiving 
rents  from  his  house  which  he  would  have 
received  except  for  the  unanthorieed  use 
of  the  street  by  the  defendants,  and  to  re- 
strain the  further  continuance  of  the  tres- 
Eass,  except  on  condition  of  compensation 
eing  made  for  the  in)ary  to  the  inherit- 
ance. The  fact  that  the  house  bed  been 
used  as  a  house  nt  prostitution  did  not 
enter  as  a])  element  into  the  award  of 
damages,  nor  couid  that  fact  be  properly 
considered.  If  the  plaintiff  had  sought  to 
enhance  the  damages  on  the  ground  that 
the  rental  valae  of  the  bouse  as  a  house  of 
prostitution  had  been  depi-eclated  by  the 
construction  of  the  railway,  and  the 
award  had  been  based  upon  that  consid- 
eration, the  defendants  would  have  had 
Just  eround  of  complaint.  If  the  fact  bad 
been  found  that  the  acts  of  the  defendants 
did  not  diminish  the  rental  value  of  the 
house  as  a  house  of  prostitution,  it  would 
not  show  or  tend  to  show  that  the  plain- 
tiff had  not  been  injured  in  the  amount 
awarded  by  the  court.  The  testimony 
showed  that  the  railway  had  diminished 
by  the  amount  awarded  the  rents  which 
would  have  been  realised  for  the  ordinary 
use  of  the  property.  We  are  of  opinion 
that  the  requests  to  find  were  properly 
refused.  They  were  based  upon  a  misap- 
prehension of  the  doctrine  tbatcourts  will 
not  enforce  nniversal  or  illegal  claims. 
The  particular  use  of  the  house  had  noth- 
ing to  do  with  the  Injury  suffered  by  the 
plaintiff,  but  the  injury  was  wholly  inde- 
pendent of  such  nse.  The  occupation  of 
the  house  as  a  honse  of  prostitution  was 
no  justification  of  the  injury  of  which  the 
plaintiff  complains.  The  plaintiff  Is  not 
seeking  to  enforce  any  claim  founded  up- 
on such  occupation.  The  judgment  nei- 
ther sanctions  nor  encourages  such  use. 
It  awards  damages  which  tba  piaintllT 
has  sustained,  however  the  bouse  may 
have  been  occupied.  The  case  of  Ely  v. 
Supervisors,  86  N.  T.  297,  is  quite  analo- 
gous. It  was  there  held  that  it  was  no 
defense  to  the  liability  of  a  county  for  the 
destruction  of  the  plaintiff's  house  by  a 
mob  that  the  bouse  was  kept  by  her  as  a 
bawdy-house,  and  a  resort  for  thieves  and 
criminals.  The  findings  requested  were 
irrelevant,  and  the  judgment  should  there- 
fore be  affirmed.    All  concur. 


(1E3  HasB.  5SI) 

Bollard  et  a/.  ▼.  Town  of  Sbirlet. 

(Supreme  JudiclaX  Cowrt  of  MagsachusetU. 
Bttftolk.    M«yl9. 1891.) 

COMSTBUOTION  Or  WlUr— INVALID  BBQVBST. 

A  will  contained  this  provision:  "I  give 
and  bequeath  to  my  friend  C.,  of  Shirley,  the 
sum  ol  15,000,  which  after  his  death  shall  revert 
to  the  town  aforenamed-  Btriotly  on  this  condi- 
tion, namely,  that  said  town  shall  support  fairly 
and  permanently  a  Unitarian  clergyman,  in  which 
case  ail  interest  accming  on  al>ove  sum  shall  be 
used  to  aid  in  payment  of  his  salary,  failing 
whicb  it  shall  revert  to  my  heirs  at  law.  ^  Meld 
that,  as  the  town  could  not  lawfully  support  a 
clergyman,  tfae  gift  failed,  and  the  money  went, 
on  C.  '8  deatb,  to  the  testator's  next  of  kin. 

Report  [rom  supreme  jadicial  court, 
Suffolk  county ;  Olitbr  W.  Holmes,  Jr., 
Judge. 

J.  W.  Wlllard.  G.  P.  Lanpcer,  and  G.  L. 
Clark,  for  belrs  at  law.  Warren  H.  At- 
wood,  XoT  to  If  Ti  of  Shirley.  S.  K.  Hamil- 
ton, for  first  parish  In  Shirley. 

Holmes,  J.  This  Is  a  bill  for  Instruc- 
tions, brought  by  the  trustees  under  the 
will  of  Mary  D.  Whitney,  touching  the  dis- 
position of  the  fund  given  by  the  second 
clause  of  the  will.  That  claose  ia  as  fol- 
lows: 

"Secondly.  I  give  and  bequeath  to  my 
friend,  Rev'd  Seth  Chandler,  of  Shirley, 
the  sum  of  five  thousand  dollars,  (f5.000,) 
which  after*  his  death  shall  revert  to  the 
town  aforenamed  strictly  on  this  condi- 
tion, namely,  that  said  town  shall  sap- 
port  fairly  and  permanently  a  TTnitarian 
clergyman,  in  which  case  all  interest  ac- 
cruing on  above  sum  shall  be  used  to  aid  in 
payment  of  his  salary,  falling  whicb  itsball 
revert  to  my  heirs  at  law."  Seth  Chand- 
ler died  after  the  testatrix.  It  is  admitted 
by  all  parties  that  the  town  cannot  law- 
fully support  the  clergyman  as  required, 
and  the  queation  is  whether  the  gift  falls 
on  that  account. 

We  are  of  opinion  that  support  by  the 
town,  and  not  merely  in  the  town,  la  of 
the  essence  of  the  condition.  The  words 
require  it.  They  are  explicit  "that  said 
town  shall  support. "  Any  latitude  of  in- 
terpretation based  on  conjectures  as  to 
what  the  testatrix  would  have  done  had 
she  known  of  the  difUculty  raised  by  her 
language,  is  excluded  by  the  introductory 
and  governing  phrase,  "strictly  on  this' 
condition.''  We  must  take  her  condition 
strictly  as  she  wrote  it,  and,  taking  it  so, 
it  cannot  be  performed.  Again,  we  are  of 
opinion  that,  although  the  act  ot  support> 
Ing  a  minister  need  not  begin  until  after 
the  receipt  of  tlie  legacy,  a  capacity  to  do 
the  act  is  a  condition  attached  to  the  gift 
itself.  The  case  is  not  like  one  where  it  is 
attempted  to  impose  an  illegal  restriction 
on  the  use  of  the  thing  granted.  Here 
that  which  by  our  construction  la  con- 
templated by  the  testatrix  as  the  consid- 
eration and  inducement  of  her  gift  fails  al- 
together. It  is  true  that  the  testatrix 
may  be  assumed  to  have  acted  from  relig- 
ious or  charitable  motives,  but  she  says 
very  plainly  that  the  motive  is  not  suffl- 
cient  unless  the  terms  of  her  bargain  are 
complied  with.  The  qaestion  is  one  of 
construction,  not  of  technical  rules.  We 
cannot  doubt  that  what  she  required  from 
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tliH  town  Trent  to  the  root  of  her  gift.  See 
Acherley  ▼.Vernon,  Willes,  153.  In  Parker 
▼.  Parker,  123  Mass.  684,  where  land  was 
devised  on  condition  that  the  devisee 
should  Bopport  hla  brother,  although  the 
support  was,  no  doubt,  a  part  of  the  con- 
nlderation  of  the  gift,  yet,  as  it  was  limited 
by  the  life  of  the  brother,  there  was  the 
farther  Intention  manifest  to  benefit  the 
devisee  subject  to  the  charge,  and  there- 
fore the  devise  did  not  fail  because  nf  the 
peeviouB  death  of  the  brother. 

It  follows  from  our  construction  of  the 
second  clause  that  the  legacy  to  the  town 
must  fall.  Assuming  that  the  object  is  a 
charity, stUl  there  Is  no  universal  principle 
that  the  testator's  particular  Intentions 
most  I>e  sacrificed  by  reason  of  that  gen- 
eral object.  Stratton  v.  Medical  College, 
149  Mass.  505,  608,  21  N.  E.  Rep.  874;  In  re 
Ovey,  28  Ch.  Div.  560;  In  re  Randell,  38  Cfa. 
DIv.  213. 

The  limitation  to  the  testatrix's  "heirs 
at  law"  is  not  dependent  upon  the  gift  to 
the  town  taking  effect.  It  Is  a  limitation 
apon  the  failure  of  the  primary  purpose  at 
any  time  and  for  any  cause.  As  the  pri- 
mary purpose  fails  at  once,  and  as  matter 
of  law,  on  the  face  of  the  will,  the  gift  over 
Is  Immediate,  and  is  not  open  to  any  ob- 
jection on  the  ground  of  the  rule  against 
perpetuity.  Therefore  tbe  fund  does  not 
fall  Into  the  residue.  As  thegilt  Is  of  mon- 
ey it  will  go  to  the  next  of  kin.  Codman  r. 
Krell.  152  Mass.  214,  2S  N.  E.  Rep.  90. 

Decree  accordingly. 

(153  Maas.  64«  ~~~~~ 

CouGHLiN  V.  Randall. 

(Supreme  Judicial  Court  of  JIf  ossachtuettt. 
Suffolk.    Hay  IV,  1891.) 

RsAir-EsTATB  Bbokbb»— ComnssiON— BviDBIICI. 
Defendant  employed  plaintiff  to  sell  his 
land,  and  agreed  to  pay  him  a  commission  of  2)4 
per  cent,  on  118,000  if  be  should  sell  the  land  for 
that  sum  or  its  equivalent  Plaintiff  effected  an 
excbanfe  of  the  land,  and  sued  for  his  commis- 
sion. HelcL  that  defendant  should  be  allowed  to 
•how  what  he  received  in  exchange  for  Itis  land, 
and  that  its  value  was  less  than  $]^000. 

Exceptions  from  superior  coart,  Sattolk 
county;  John  Lathbop,  Judge. 

Wm.  N.  Osgood,  for  plaintlfl.  Solon 
Bancroft,  for  defendant. 

MoBTON,  J.  One  count  in  tbe  plalntitrs 
declaration  alleged  that  the  defendant  em- 
ployed him  to  sell  certain  real  estate  be* 
longing  to  him,  and  agreed  to  pay  bim  a 
commission  ot  2)^  per  cent,  on  the  sum  of 
$12,000  If  he  should  sell  tbe  estate  for  that 
sum,  or  an  equivalent  thereto.  At  the 
trial  the  plaintiff  offered  evidence  tending 
to  show  that  he  sold  the  estate  of  defend- 
ant for  a  fair  equivalent,  and  that  defend- 
ant agreed  to  pay  him  a  commissiou  of  iH 
per  cent,  on  $12,000  If  the  property  was 
either  sold  or  exchanged.  This  evidence 
was  contradicted  by  tbe  defendant,  who 
testified  without  objection  that  he  received 
no  money  from  the  sale  of  his  estate,  and 
offered  to  show  what  was  actually  re- 
ceived in  exchange  for  the  estate  alleged 
to  have  been  sold  by  the  plaintiff,  and 
ttaatlt  was  ranch  less  than  $12,000.  The 
evidence  was,  upon  the  plaintiff's  objec- 
tion, excluded  by  the  court,  and  the  de> 


fendant  excepted.  We  think  tbe  defend- 
ant should  have  been  allowed  to  intro- 
duce it.  The  contractset  out  by  the  plain- 
tlD  Imported  that  the  defendant  was 
either  to  have  $12,000  In  money,  or  proper- 
ty of  a  value  fairly  equal  to  that  amount, 
in  case  an  exchange  was  effected,  instead 
of  a  sale  for  money.  It  is  only  in  case  the 
defendant  received  $12,000  in  m<mey,  or 
property  of  a  value  fairly  equivalent 
thereto,  that  he  was  to  pay  the  2%  per 
cent,  commission  on  $12,000.  The  defend- 
ant should  therefore  have  been  allowed  to 
introduce  the  testimony  offered  by  bim, 
and  tending  to  show  that  the  property 
which  he  received  was  not  fairly  equiva- 
lent in  value  to  $12,000.  The  testimony 
would  also  be  admissible  if  the  plain  Mtf 
should  not  be  entitled  to  recover  on  tbe 
specific  contract  set  out  in  the  first  count, 
but  should  be  entitled  to  recover  under 
the  second  count  a  reasonable  compensa- 
tion tor  any  services  which  he  actually 
rendered  in  effecting  the  sale  and  exchange 
for  the  defendant.  Dexter  ▼.Campbell,  137 
Mass.  198.    Exceptions  sustained. 


063  Haas.  541) 
WlLUAMS  ▼.  SBILI.ABBB. 

(Supreme  Judicial  Court  of  MassadnuietU. 
Suffolk.     May  ao,  1891.) 

EXXOtmON  AGAIKST  BOST— WArVSB. 

1.  Tbe  issuance  of  a  citation  to  show  cause 
why  a  judgment  debtor  should  not  be  arrested  up- 
on execution,  before  an  affidavit  has  been  made  as 
required  by  statute,  renders  an  arrest  in  pursu- 
ance of  such  citation  illegal. 

2.  The  fact  that  the  judgment  debtor  knew 
that  there  was  a  custom  to  issue  such  citations 
before  affidavit  was  made  does  not  render  his  ap- 
pearance before  the  magistrate  who  issued  the 
citation  a  waiver  of  the  irregularity. 

Report  from  superior  court,  Suffolk 
county. 

Action  for  false  Imprisonment  upon  civil 
process. 

E.  B.  Callender  and  Lonia  Olrardia,  for 
plaintiff.  S.  W.  McDaul^  and  Joseph 
Bennett,  for  defendant. 

MoBTON,  J.  It  is  plain  that  tbe  arrest 
in  this  case  was  illegal.  Thercitation  to 
the  plaintiff  was  issued  before  the  aCBda- 
vit  had  been  made  which  was  required  by 
the  statute.  At  wood  v.  Wheeler,  148 
Mass.  96,  •/!  N.  E.  Rep.  232.  The  fact  that 
it  was  customary  to  issue  citations  before 
tbe  affidavit  was  made,  and  that  this  cus- 
tom was  known  to  the  plaintiff,  did  not 
make  the  arrest  legal.  This  custom  was 
an  ir.egal  one,  and  the  express  provision 
of  the  statute  could  not  be  thus  avoided. 
While  the  plaiatlff  knew  of  the  custom, 
and  might  have  had  no  reason  to  doubt 
that  it  had  been  followed  in  his  case, there 
Is  nothing  to  show  that  be  had  actual 
knowledge  that  the  citation  had  been  is- 
sued before  tbe  affidavit  was  made;  and 
it  cannot  be  held,  therefore,  as  matter  of 
law,  that  his  appearance  before  tbe  mag- 
istrajbe  constituted  a  waiver  on  his  part  of 
the  right  to  object  that  the  citation  had 
been  issued  before  the  affidavit  was  made, 
or  to  claim  that  his  arrest  was  unlawful. 
Carleton  v.  Sewer-PIpe  Co.,  129  Mass.  43. 
'rhe  agreed  facts  find  that  he  appeared  be- 
fore a  magistrate  authorised  to   act  la 
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such  casefl,  and  In  the  povrnr  of  the  ofBcer 
holding  the  execution,  and,  being  technic- 
ally In  cuHtody,  recojcntced  with  sureties 
to  appear  and  submit  to  examination. 
There  was  therefore  an  arrest,  so  tar  aa 
relates  to  the  subsequent  proceedings, 
however  the  case  stands  on  different 
ground.  The  arrest  being  illegal,  the 
plaintiff  was  under  no  obligation  to  at- 
tend  and  submit  himself  to  examination,  or 
to  yield  to  the  precept  from  the  magis- 
trate purporting  to  require  his  commit- 
ment. Whatever  he  did  In  submitting  to 
an  examination  and  to  imprisonment 
must  be  held  to  have  been  roluniarily 
done,  and  with  knowledge  that  he  could 
not  lawfully  be  compelled  to  undergo  the 
examination  or  the  imprisonment.  Lane 
V.  Holman,  145  Mass.  221,  13  N.  E.  Rep. 
602;  Allen  v.  Shed,  10  Cusb.  875;  Bleten  v. 
Burridge,  3Camp.  139.  He  could  have  pro- 
cured hid  discharge  by  proper  methods,  if 
he  had  chosen  to  employ  them,  and  nei- 
ther he  nor  his  sureties  could  have  been 
held  on  the  recognizance.  Lane  v.  Hol- 
man, supra;  Smith  v. Bean,  180  Mass.  29S; 
Bank  v.  Cram,  131  Mass.  204.  The  parties 
have  agreed  that,  if  the  arrest  was  illegal, 
judgment  was  to  be  entered  tor  the  plaiu- 
tiff  for  one  dollar.  The  superior  court  so 
found, and  ordered  judgment  for  the  plain- 
tiff for  one  dollar,  and  we  think  the  entry 
must  bo,  judgment  affirmed. 


(154  Man.  29) 

Mat  ▼. 


Whittibr  Mach.  Co. 


(Supreme  Judidal  Court  of  Magsachutetts. 
Suffolk.    May  20,  1891.) 

ImcKT  TO  Seetamt— Defective  Wat — Btatotobt 
AND  Common-Law  C!ount8 — Blbction. 

1.  Act  Mass.  1887,  o.  270,  i  1,  provides  that 
an  employe  may  recover  for  personal  injury  caused 
by  any  defect  In  the  ways,  works,  or  machinery 
connected  with  the  business  of  the  employer,  the 
existence  of  which  is  otving  to  the  negligenoe  of 
the  employer,  or  of  any  peraon  employed  by  him 
to  see  that  such  ways,  etc. ,  are  in  proper  condi- 
tion. Held,  ihat  a  pile  of  waste  pieces  of  wood, 
left  for  about  two  weeks  in  a  passage-way  behind 
a  planing-machine,  was  not  a  defect,  within  the 
statute. 

2.  Where  plaintiff  had  ample  knowledge  of 
the  defect,  ana  tbe  negligence,  if  any,  in  placing 
the  wood  there,  was  tbat  of  a  fellow-servant, 
he  was  not  injured  by  an  order  compelling  him 
to  elect  between  counts  upon  his  statutory  and 
common-law  rights,  since,  bad  he  chosen  the  lat- 
ter, be  could  not  have  recovered. 

Exceptions  from  superior  court,  Suffolk 
county;  Jamkb  R.  Dunbar,  Judge. 

Action  for  personal  injuries  by  Augustas 
May  against  the  Whittler  Machine  Com- 
pany. Plaintiff  was  a  helper  in  defend- 
ant's factory,  working  wherever  needed. 
Act  Mass.  1887,  c.  270,  §  1,  provides  that 
an  employe  may  recover  for  personal  In- 
jury caused  by  any  defect  In  the  ways, 
works,  or  machinery  connected  with  the 
business  of  tbe  employer,  the  existence  of 
which  Is  owing  to  the  negligence  of  the 
em  ployer,  or  of  any  person  employed  by 
bim  to  see  that  such  ways,  etc.,  are  in 
proper  condition.  Tbe  court  ruled  tbat 
there  was  no  evidence  to  go  to  the  jury, 
and  directed  a  verdict  for  defendant. 
Plaintiff  appeals. 

Child  &  Powers,  for  plaintiff.  J.  B.  War- 
per and  B.  E.  Waruer,  for  defendant. 


Holmes,  J.  Tbe  plaintiff,  while  en- 
gaged in^  helping  another  servant  of  the 
defendant  in  planing  a  board  on  a  plan- 
ing-machine, started  to  go  to  the  other 
end  of  the  machine,  slipped  or  stumbled, 
put  his  hand  on  the  machine,  aud  was 
hurt.  There  was  an  open  floor  in  front  of 
the  machine,  by  which  he  could  have  gone, 
although  the  floor  was  somewhat  ob- 
structed by  unfinished  work.  He  went 
by  the  back  of  the  machine  instead.  There 
was  an  Interval  of  three  feet  and  one  inch 
between  the  back  of  the  planing-machine 
and  a  band-saw,  and  a  man  was  working 
at  the  band-saw  in  this  interval.  Some 
small  pieces  of  wood  bad  been  piled  up 
against  the  back  of  the  planing-machine 
by  a  fellow-servant  of  tbe  plaintiff,  mak- 
ing a  pile  about  a  foot  high  and  9%  Inches 
wide,  so  tbat,  according  to  the  plaintiff's 
testimony,  the  clear  space  was  not  more 
than  14  inches.  The  plaintiff  had  known 
of  the  pile  for  about  a  fortnight. 

On  these  facts  tbe  judge  rightly  rnled 
that  tbe  plaintiff  could  not  recover  on  the 
ground  that  there  was  a  dvfect  in  the  con- 
dition of  the  ways,  under  the  first  section 
of  the  employers'  liability  act.  St.  1887,  c. 
270,  §  1.  Apart  from  other  reasons,  tbe 
obstructions  were  only  rubbish  of  acci- 
dental and  temporary  character,  which 
has  been  declared  not  to  be  within  tbe  act 
by  O'Connor  v.  Neal,  (Feb.  23, 1891,)  26 
N.  E.  Rep.  8.57. 

Assuming  fortbe  sake  of  argument,  that 
in  some  cases  the  plaintiff  would  have  a 
right  to  go  to  the  jury  upon  both  a  statu- 
tory and  a  common-law  count,  in  view  of 
the  different  possible  findings  on  his  evi- 
dence, (Ryalls  v.  Meclianlcs'  Mills,  150 
Mass.  190, 196,22  N.  K.  Rep.  766;  Whiteside 
V.  Brawley,  162  Mass.  133,  24  N.  E.  Rep. 
10S8,)  tbe  plaintiff  was  not  injured  by  being 
required  to  elect  In  the  case  at  bar.  If  he 
had  sought  to  recover  at  common  law,  the 
negligence,  if  there  was  any.  was  that  of  a 
fellow-servant,  (Johnson  v.  Tow-Boat  Co., 
135  Mass.  209;  Moynlhan  v.  Hills  Co.,  146 
Mass.  586,  593, 16  N.  E.  Rep.  574 ;)  and  there 
wasno  ground  on  which  it  could  have  been 
found  tbat  anybody  knew  or  appreciated 
whatever  danger  there  was  more  fully 
than  the  plaintiff,  (Lewis  v.  Railroad, 
[Jan.  1891,]  26  N.  E.  Rep.  481.) 

Exceptions  overruled. 


(153  Mass.  525) 

Buckley  v.  Frazibr. 

{Suipreme  JudicUii  Court  of  MasscuilMtsett*. 
Bristol.    May  10,  1891.) 

Adoftbd  CmLD — Dbscbmt. 
Fob.  St.  Mass.  c.  148,  J  7,  provides  that  an 

adopted  child  shall  inherit  from  bis  adopt! net  par- 
ent as  if  bem  to  such  parent  in  lawful  wedlock. 
Chapter  134,  i  8,  Id. ,  provides  that  when  a  hus- 
band dies  intestate,  and  "leaves  no  issue  llvinir, " 
his  widow  shall  receive  a  certain  portion  of  his 
land.  Held,  tbat  an  adopted  child  is  "issue," 
within  tbe  meaning  of  the  latter  statute. 

Report  from  supreme  judicial  court, 
Bristol  county;  Charles  Allen,  Judge. 

J.  &  R.  C.  Brown,  for  petitioner.  A. 
M.  Alger,  for  respondent. 

Devexs,  J.  In  order  that  a  child  should 
be  adopted,  it  Is  necessary  that  both  the 
husband  and  wife  should  join  in  the  peti- 
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tion,  (H  the  petitioner  have  a  husband  or 
wile  living,)  and  upon  adoption  tlie  child 
is  deemed  the  child  of  both.  Pub.  St. 
c.  148,  §  1.  This  contemplates  not  only 
that  the  relation  of  the  adopting  parents 
will  be  changed  towards  the  child,  but 
that  their  relations  to  each  other,  wheth- 
er so  far  as  their  several  property  is  con- 
cerned or  otherwise,  will  be  modified  by 
the  existence  of  the  adopted  child  as  the 
child  of  both.  The  seventh  section  pro- 
vides :  "  As  to  the  succession  to  property, 
a  person  adapted,  in  accordance  with  the 
provisions  uf  this  chapter  shall  take  the 
same  share  of  property  which  the  adopt- 
ing parent  could  have  devised  by  will 
that  he  would  have  taken  it  born  to  such 
parent  in  lawful  wedlock,  and  be  shall 
stand  in  regard  to  the  legal  descendants, 
but  to  no  otberof  the  kindred  of  such  par- 
ent, in  the  same  position  as  if  he  were  born 
to  him."  The  remainder  of  the  section  pro- 
vides for  the  descent  of  the  property  of  the 
adopted  child,  whether  acquired  by  him- 
s^f,  derived  from  his  adopting  parents,  or 
from  his  natural  parents,  from  whom  he 
does  not  lose  the  rifirht  to  inherit.  ByPnb. 
St.  c.  124,  §  8,  wben  a  husband  dies  in- 
testate, and  "leaves  no  issue  living, "  the 
widow  Is  entitled  to  take  his  real  estate 
In  fee  to  the  amount  of  $5,000  in  value, 
with  certain  other  provisions  In  her  favor 
which  do  not  require  here  to  be  consid- 
ered. The  first  section  of  the  same  chapter 
makes  a  similar  provision  Infarorofthe 
husband  when  the  wife  dies  leaving  no 
Issue,  saving  his  rights,. it  any,  in  her  oth- 
er real  estate.  From  both  of  these  pro- 
visions It  appears  that  the  right  of  the 
wife  to  dower  in  the  land,  or  husband  as 
tenant  by  the  curtesy,  other  thau  that 
coming  to  either  in  fee  in  the  contingency 
provided  for,  was  not  intended  to  be 
disturbed.  In  the  case  at  bar  the  huxhand 
has  deceased  leaving  real  estate  of  less 
than  f>5,000  In  value,  and  the  sorvivlng 
widow  brings  her  petition  that  the  whole 
may  be  assigned  to  her  upon  the  ground 
that  her  husband  left  no  issue  living;  her 
claim  being  that  an  adopted  child  is  not 
within  the  meaning  and  intent  of  the 
statute.  As  the  husband  died  in  Februa- 
ry, 188,5,  St.  1885.  c.  255,  and  St.  1887,  c.  290, 
amending  section  1,  c.  124,  need  not  be 
considered.  Sections  1'  and  8  of  chapter 
124  are  substantially  re-enacted  from  St. 
1880,  c.  211,  which  was  passed  subsequent- 
ly to  that  of  1876,  c.  213,  In  which  are 
found,  in  substance,  sections  1  and  7  of 
chapter  148.  It  is  urged  by  respondent 
that  the  sections  derived  from  the  statute 
of  1880,  when  construed  with  Pub.  St. 
1882,  c.  148,  §  7,  must,  in  enlarging  the 
rights  of  a  wife  in  the'husbnnd's  real  es- 
tate, be  deemed  to  have  modified  the  stat- 
ute of  1876,  to  the  extent  of  reducing  the 
claim  which  the  adopted  child  will  have 
on  the  estate  of  his  deceased  parent  by 
adoption,  so  far  as  the  real  estate  t{)  the 
extent  of  f 5,000  Is  concerned.  She  urges 
that  as  the  provisions  of  the  statutes 
conferring  the  riglit  in  the  real  estate  to 
the  extent  of  $5,000  upon  the  widow,  the 
husband  leaving  no  issue,  were  passed 
after  the  statute  of  adoption,  if  it  had 
been  Intended  that  an  adopted  child 
shoald  be  treated  as  "issue  living"  such  a 
V.27N.E.DO.10— 49 


person  would  have  been  mentioned  by 
different  words,  as  "child"  or  "children 
by  adoption."  On  the  other  hand,  it  Is 
said  by  the  respondent  that.  If  the  legis- 
lature had  intended  to  give  the  widow  a 
larger  Interest  against  an  adopted  child 
than  as  against  a  child  born  to  her  hus- 
band in  lawtal  wedlock,  that  intent  would 
have  been  clearly  expressed.  The  words 
"Issue  living"  are  wider  and  more  exten- 
sive than  "living child,"  and,  if  the  latter 
words  had  been  used  in  the  statute,  even 
if  unaccompanied  by  the  word  "adopted," 
It  would  be  reasonably  clear  that  the 
widow  was  not  to  take  the  $5,000  of  real 
estate  to  theexcluslon  of  the  adopted  child. 
The  eighth  section,  c.  148,  has  provided: 
"The  term  'child,'  or  its  equivalent,  la  a 
grant,  trust,  settlement,  entail,  devise,  or 
bequest,  shall  be  held  to  Include  a  child 
adopted  by  the  settler,  grantor,  or  testae- 
tor,  unless  the  contrary  appears  by  the 
terms  ot  the  instrument ; "  and  In  constrn- 
ing  the  statute  itself  a  less  liberal  con- 
struction should  not  be  adopted.  If  the 
words  "living  issue"  be  construed  accord- 
ing to  their  strict  meaning,  section  1, 
c.  124,  is  not  reconcilable  with  section  7, 
c.  148,  or  rather  operates  pro  tatito  to  re- 
peal it.  The  general  intent  of  the  statute 
(chapter  148)  is  to  place  the  adopted  child 
In  relation  to  either  of  his  adopting  par- 
ents, so  far  as  their  property  is  concerned, 
in  the  same  position  that  he  would  be  if 
their  natural  child.  No  stronger  expres- 
sion would  be  used  than  that  which  per- 
mits him  to  take  the  share  of  the  proper- 
ty of  the  adopting  parent  "that  he  would 
have  taken  if  bom  to  such  parent  in  law- 
ful wedlock."  That  the  adopted  child 
should  be  deprived  of  that  which  is  given 
so  explicitly  is  not  readily  supposable. 
There  is  less  difficulty  in  holding  that 
the  word  "issue"  is  used  in  the  sense  of 
"child"  or  "children,"  and  as  thus  con- 
strued it  Includes  adopted  children.  It 
construed  otherwise,  the  adopted  child  ho 
longer  occupies  the  relation  of  a  child 
born  In  lawful  wedlock  to  either  of  her 
adopting  parents.    Decree  afiirmed. 

(IM  Mass.  77) 

Badrnfelq  V.  Massachusetts  Mct.  Aoc. 
Asr'n.    . 

(Supreme  Judicial  Covrt  of  Massachusetts. 
Saflolk.    June  10,  1801.) 

ACOIVBNT  INSDRANOB  —  FkOVISIONS  —  KBOUaSNCE 

— Instbdctions. 

1.  A  proviso  in  an  accident  insnranoe  certifi- 
cate that  no  suit  should  be  brought  to  recover  any 
sum  therein,  unless  the  same  had  first  been  re- 
ferred to  arbitration,  is  no  bar  to  an  action  be- 
fore arbitration. 

3.  Provisos  that  "members  are  required  to  use 
all  diligence  for  personal  safety  and  protection, " 
and  that  "no  claim  shall  be  made  under  this  certifi- 
cate where  death  or  in]  ory  may  have  happened  in 
consequence  •  •  •  of  any  voluntary  exposure  to 
unnecessary  danger, "  constitute  matters  of  de-  ■ 
fense,  the  burden  of  proving  which  Is  on  defend- 
ant. 

8.  Insured  was  found  on  a  railroad  track  In 
a  situation  which  showed  that  he  had  been  killed 
by  a  certain  train.  There  was  evidence  that  be- 
fore the  arrival  of  that  train  he  was  waiting  in 
the  train-house  for  a  train  that  passed  15  min- 
utes later  on  a  track  west  of  that  on  which  he 
was  found.  There  was  no  evidence  of  the  cause 
of  his  fall  on  the  track,  or  of  ttls  acts  proximate 
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thereto.  There  was  evideuoe  that  the  platform 
east  of  the  track  on  which  he  was  run  over  was  for 
trainmen  only,  and  that  the  place  intended  for 
and  generally  ased  by  passengers  taking  or  leav- 
ing cars  on  that  track  was  between  said  track 
and  the  one  to  the  west  Held,  that  the  court 
properly  refused  to  instruct  that  if  deceased, 
while  on  the  east  platform,  or  while  getting  off  a 
car  in  motion,  fell  on  the  track,  there  could  be 
no  recovery  of  the  insurance. 

Exceptions  from  supftrior  court,  Suffolk 
county :  BoBUBT  C.  Pitman,  JadKe. 

A.  A.  Ruaney  attd  John  Woodburjr,  for 
plaintiff.  Gfiaton  &  Whitney,  for  defend- 
ant. 

W.  Allen,  J.  The  promise  of  tbe  de- 
fendant was  to  pay  a  certain  sum  in  tbe 
event  of  the  death  of  the  plaintiff's  intes- 
tate, occasioned  by  "bodily  injuries  effect- 
ed throuKh  external,  violent,  and  accident- 
al means."  There  are  u1ne  provisos  in 
the.  eertlflcate,  the  laHt  of  which  Is  that 
"no  suit  or  proceeding  at  law  or  in  equity 
shall  be  brought  to  recover  any  sum  here- 
in, unless  the  same  has  been  first  referred 
to  the  arbitration  of  just  and  competent 
men."  It  was  admitted  that  there  bad 
been  no  reference  to  arbitration  of  the 
plaintiff's  claim,  and  that  the  plaintiff 
never  reqnested  such  arbitration.  Tbe 
first  exception  Is  to  the  refusal  of  thecourt 
to  rule  that,  tor  that  reason,  the  action 
could  not  be  maintained.  The  promise  Is 
not  to  pay  the  award,  but  to  pay  the  sum 
named,  and  the  proviso  does  not  make 
tbe  award  a  condition  precedent  to  tbe 
promise  to  pay,  bnt  a  mode  of  enforcing 
that  promise.  It  is  well  settled  that  such 
an  agreement  is  no  bar  to  an  action  on  the 
promise.  Reed  v.  Insurance  Co.,  138  Mass. 
572,  and  cases  cit<Mj. 

Tbe  certificate  also  contains  the  proviso 
that  "members  are  required  to  use  all  due 
'  diligence  for  personal  safety  and  protec- 
tion,"  and  that  "no  claim  shall  be  made 
under  this  certificate  where  death  orlnjury 
may  have  happened  in  consequence  •  •  • 
of  any  voluntary  exposure  to  unnecessary 
danger."  These  provisos  constitute 
matter  of  defease,  and  the  burden  of  prov- 
ing them  is  upon  the  defendant.  Freeman 
V.  Insurance  Co.,  144  Mass.  572, 12  N.  E. 
Hep.  372. 

The  other  exceptions  are  to  the  refusals 
of  the  court  to  rule  upon  the  undis- 
puted evidence  In  the  case,  and  upon  the 
hypothetical  findings  of  tbe  Jury  npou  tbe 
evidence,  that  the  defense  of  want  of  dne 
diligence  or  of  voluntary  exposure  to  un- 
necessary danger  by  the  deceased  was 
made  out,  and  to  Instruct  tbe  jury  to  find 
a  verdict  for  the  defendant.  After  the  10 
o'clock  train  left,  the  dead  body  of  the 
plaintiff's  In  testate  was  found  on  the  track 
where  the  train  had  stood  In  such  a  situa- 
tion and  condition  as  showed  that  hehad 
been  run  over  by  the  train  and  instantly 
killed.  Track  No.  8  was  the  easterly  track, 
and  was  near  tbe  easterly  wall  of  the 
train-house.  A  platform  extended  from 
tbe  wall  towards  tbe  track  so  tar  that  a 
car  upon  the  track  would  overhang  the 
platform  about  six  Inches.  The  distance 
from  the  wall  to  tbe  edge  of  the  platform 
was  about  flvo  and  one-half  feet, but  there 
were  girders  extending  Inward  from  the 
wall  about  three  feet,  so  that  the  distance 


from  the  face  of  tbe  girders  to  the  edge  of 
the  platform  was  about  two  and  a  halt 
feet.  "There  was  evidence  tending  to 
prove  that  the  plaintiff,  before  10  o'clock 
in  tbe  forenoon,  was  waiting  In  the  train- 
house  of  a  railroad  station  in.  Boston  fo 
take  a  train  that  left  at  a  quarter  after  10 
on  tracK  No.  7,  and  that  he  knew  that  a 
train  left  on  track  No.  8  at  10  o'clock." 
The  defendant  contended  and  there  was 
evidence  to  prove  that  tbe  platform  east 
of  the  tracks  was  intended  for  the  use  of 
the  train  bands,  and  not  for  passengers, 
though  it  was  sometimes  used  by  tbem, 
and  that  the  place  Intended  forandg^en- 
erally  used  by  passengers  for  taking  and 
leaving  cars  on  track  No.  8  was  the  plat- 
form  on  the  westerly  side  of  that  track, 
between  it  and  track  No.  7.  The  supposi- 
tion that  the  deceased  fell  In  attempting 
to  get  on  or  off  any  platform  of  tbe  cars 
while  they  were  in  motion  seems  Inconsist- 
ent with  the  evidence.  The  only  theory  of 
accidental  injury  consistent  with  the  evi- 
dence seems  to  be  that  the  deceased  was 
thrown  or  fell  from  the  platform  east  of 
the  cars,  upon  the  rail  between  the  front 
and  rear  trucks  of  the  forward  car,  about 
the  time  the  cars  started,  and  before  they 
had  moved  20  feet.  There  was  no  evidence 
of  the  cause  of  his  tall,  and  it  cannot  be 
contended  that  tbe  mere  tact  that  be  fell 
under  the  car  is  a  defense.  Tbe  real  con* 
tention  of  the  defendant,  expressed  in  dif- 
ferent forms  in  its  prayers  for  instructions, 
is  that  the  mere  fact  that  the  deceased  was 
in  a  dangerous  place,  (on  the  plattormeast 
of  the  track,)  or,  as  stated  in  one  prayer 
for  instructions,  doing  a  dangerous  act, 
(leaving  a  car  while  it  was  in  motion.)  is, 
as  matter  of  law,  conclusive  proof  that  be 
did  not  use  all  dne  diligence  for  personal 
safety  and  protection,  and  that  he  volun- 
tarily exposed  himself  to  unnecessary  dan- 
ger. This  is  not  an  action  against  the  rail- 
road company, in  which  the  mutual  rights 
and  duties  of  a  person  injured  and  thecom- 
pany  are  in  volved.  As  regards  the  defend- 
ant, the  deceased  had  a  right  to  go  upon 
the  platform,  and  to  examine  the  wall  of 
the  building,  and  the  girders  and  the  plat- 
form, and  the  cars  standing  upon  tbe 
track,  and  to  enter  and  leave  tbem.  None 
of  these  acts  would  of  Itself  be  evidence  of 
want  of  due  diligeuce  for  personal  safety 
or  of  voluntary  exposure  to  unnecessary 
danger.  Any  of  them  might  be  done  care- 
fully or  carelessly.  The  manner  and  cir- 
cumstances of  the  act  would  give  charac- 
ter to  it.  The  facts  that  the  deceased  was 
upon  the  platform,  and  that  he  was  in- 
jured in  the  manner  shown,  clearly  do  not 
couritltute  negligence  in  law,  or  afford  con- 
clusive evidence  of  Negligence.  The  defend- 
ant asked  for  instructions  upon  tlie  hy-- 
pothesis  that  deceased  fell  while  leaving 
tbe  car  when  it  was  in  motion.  There  was 
no  evidence  that  he  so  fell,  but.  It  It  could 
be  Inferred,  it  would  not  be  conclusive  of 
his  negligence.  That  would  depend  upon 
the  circumstances,  and  there  would  be  no 
presumption  that  the  circumstances  were 
such  as  to  make  It  negligent.  If  the  Jury 
could  surmise  that  he  left  the  car  when  It 
was  In  motion,  under  circumstances  which 
rendered  the  act  negligent,  they  could 
equally  well  surmise  that  he  left  it  under 
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circamstances  wbicb  wonld  show  that  the 
act  wan  not  negligent.  It  may  be  said'.  In 
iteneral,  in  regard  to  each  of  the  defend- 
ant's prayers  for  rultngs  and  instructions, 
that  there  Is  no  evidence  of  the  act  of  the 
deceased  proximate  to  bis  injury,  and,  of 
course,  no  evidence  of  the  circumstances 
which  characterize  the  act  as  negligent  or 
otherwise.  It  tbe  jury  Infer  an  act,  they 
are  not,  without  evidence,  at  liberty  to  in- 
fer the  circumstances  which  made  the  act 
negligent.  The  jury  could  not  properly 
found  their  verdict  upon  particular  facts 
found  wltbopt  evidence.  The  real  ques- 
tion was  whethertbe  facts  directly  proved 
by  tbe  evidence  and  those  inferred  from 
them  sustained  the  burden  oT  proof,  wbicb 
was  upon  the  defendant ;  and  this  was 
clearly  u  question  tor  tbe  Jury,  and  not  for 
tbe  court,  unless  tbe  court  could  rule  that 
there  was  not  sufficient  evidence.  The  In- 
Btractions  given  Were  sufficiently  favora- 
ble to  tbe  defendant.  Exceptions  over- 
raled. 


(US  Haas.  EIW) 

Jacques  v.  Swasbt. 

(Supreme  JudieUU  Court  of  Mcusadhiuetta. 
Essex.    May  20,1891.) 

ASEMFTIOH  OT  LbSAOT— EVIDBITOl:. 

1.  The  fact  that  an  adopted  child,  onreceving 
from  her  adoptive  parent  a  gift  of  tS,O0O,  acknowl- 
edged that  It  was  received  in  port  satisfaction  of 
a  legacy  of  110,000  given  her  by  a  previous  will 
of  the  parent,  does  not  make  snch  gift  a  partial 
ademption  of  a  leesoy  of  tlO.OOO  contained  in  a 
subsequent  will,  by  which  the  will  referred  to 
in  the  acknowledgment  was  revoked. 

3.  After  the  second  will  had  been  executed, 
the  legatee  said  to  the  teitator  that  she.  was  to 
receive  tlO.OOO.  The  testator  answered  that  tS,- 
000  of  it  had  been  paid  field,  that  the  legatee's 
failure  to  reply  did  not  constitute  an  assent  to 
the  testator's  statement. 

Report  from  supreme  judicial  court,  Es- 
sex county;  Dbtbns,  Judge. 

On  appeal  from  decree  of  probate  judge 
allowing  William  H.  Swasey,  executor  of 
Anna  Jacques,  tbe  sum  of  f  10,000,  paid  by 
hlni  to  Harriet  M.  Downs  as  a  legacy  be- 
queathed to  her  by  tbe  will  of  the  testa- 
trix. 

wailam  H.  Moody  and  Horace  I.  Bart- 
lett,  for  appellant.  Amoa  Noyea,  for  ap- 
pellee. 

W.  Allen,  J.  The  appellants  contend 
that  tbe  sum  of  $3,000,  paid  by  tbe  testa- 
trix in  her  life-time  to  Mrs.  Downs,  should 
be  deducted  from  tbe  legacy  of  $10,000  to 
her.  The  payment  was  made  several 
years  before  the  will  was  executed,  and 
cannot  operate  us  an  ademption  or  pay- 
ment or  advancement  pro  tanto  of  the 
legacy.  To  give  such  an  effect  to  It  would 
be  to  vary  the  terms  of  the  will,  and  to 
show  by  parol  that  the  testatrix  intended 
a  legacy  of  $7,000,  and  not  $10,000.  Pay- 
ment of  a  legacy  provided  for  In  a  will 
made  by  the  testator  before  the  will  takes 
effect  by  bis  death  Is  regarded  as  consist- 
ent with  and  carrying  out  the  intention 
expressed  in  the  will;  but  to  apply  a  gift 
made  before  the  execution  of  the  will  in 
full  or  part  satisfaction  of  a  legacy  given 
by  the  will  necessarily  varies  the  terms  of 
tbe  legacy,  and  allows  the  Intention  ex- 
pressed In  the  will  to  be  controlled  by  a 


different  Intentloa  proved  by  parol.  If  a 
gift  Is  made  by  a  parent  to  a  child,  it  may 
be  presumed  to  be  an  advancement  of  a- 
portlon  of  tbe  parent's  estate  which  he 
has  given  to  the  child  by  will,  or  which 
tbe  law  may  give  If  the  parent  dies  Intes- 
tate; but  If,  after  making  such  gift,  tbe 
parent  by  will  tlxoe  tbe  portion  of  the 
child,  the  former  gift  cannot  be  taken  as 
a  part  of  the  portion  unless  made  so  by 
the  will.  Tt  cannot  by  possibility  be  an 
ademption  of  the  legacy.  If  it  can  op- 
erate as  a  satisfaction  of  tbe  legacy,  it 
mustbenponothergrounds  than  tbe  right 
of  the  testator  to  adeem  a  legacy.  Paine 
V.  Parsons,  14  Pick.  818;  Richards  v. 
Humphreys,  15  Plck.l$t3;  Jones  v.Kicbard- 
son,  6  Mete.  (Mass.)  247,  353;  Hartwell  r. 
Rice,  1  Gray,  687,  694.  See  autborlties 
collected  in  note  to  Ghancey's  Case,  2 
White  &  T.  Lead.  Cas.  (4th  Amer.  Ed.) 
p.  782  et  seq.  It  has  been  held  that  a 
payment  by  a  father  to  a  child  will  oper- 
ate as  a  satisfaction  pro  tanto  of  a  legacy 
to  tbe  child  In  a  subsequent  will,  when  it 
is  received  by  the  child  dnder  a  promise 
by  him  that  itsbali  be  so  applied.  In  that 
case  the  money  is  received  by  the  child  as 
a  part  of  the  portion  to  be  designated  in 
the  will,  and  it  would  be  fraudulent  In  blm 
not  to. allow  it  In  satisfaction  pro  tautoot 
the  legacy  given  in  pursuance  of  tbe  un- 
derstanding. Dpton  v.  Prince,  Cas.  t.Talb. 
71;  Taylor  v.  Cartwrlgbt,  L..  R.  14  Eq.l67. 
176;  Tnndt'B  Appeal,  13Pa.8t., 576;  Mussel- 
man's  Estate,  6  Watts,  9;  Kreider  ▼.  Boy- 
er,  10  Watts,  64;  Rogers  v,  French,  19 
Ga.  322.  The  real  question  in  the  case  at 
bar  Is  whether  it  was  understood  between 
Miss  Jacques,  tbe  testator,  and  Mrs. 
Downs,  when  the  $3,000  was  given  by  tbe 
former  to  the  latter,  that  that  sum  was 
paid  and  received  as  part  of  a  portion  to 
be  given  to  Mrs.  Downs  by  will,  and  was 
pro  tanto  in  satisfaction  of  the  subse- 
quent legacy.  In  tbe  year  1874,  Mrs. 
Downs,  then  Miss  Smith,  went  to  live  with 
Miss  Jacques,  who  was  a  single  woman, 
well  advanced  In  life,  as  her  daughter, 
with  tbe  understanding  that  If  she  contin- 
ned  to  live  with  Miss  Jacques  during  her 
life  Miss  Smith  would  be  treated  as  a 
daughter,  and  would  be  provided  for  In 
tbe  will  of  Miss  Jacques  by  a  legacy  of 
$10,000.  As  regards  advahcements  of  a 
portion.  Miss  Jacques  stood  practically 
to  loco  parentis  to  Miss  Smith,  and  It  may 
be  assumed  that  the  rules  that  apply  to 
advancements  and  legacies  between  par- 
ent and  child  applied  to  them.  Miss 
Jacques  made  a  will  abont  tbe  time  Miss 
Smith  went  to  live  with  her.  In  which  she 
givs  "to  Harriet  M.  Smith,  my  adopted 
daughter,  provided  she  lives  wltn  me  until 
my  decease,  ten  thousand  dollars."  In 
January,  187tf,  Miss  Jacques  made  another 
will.  In  which  she  gave  to  Miss  Smith  "  the 
sum  of  ten  thousand  dollars  In  casb,  pro- 
vided she  lives  with  me  until  my  decease." 
In  the  same  year  Miss  Smith  was  mar- 
ried, and  after  her  marriage  tbe  $3,000  was 
paid  to  her.  and  she  gave  the  following 
writing:  "Newbury.  Nov.  29, 1876.  Where- 
as, Miss  Anna  Jacques  has  Intlmatrd  to 
me  that  in  her  will  of  January  31st,  A.  D. 
1876.  she  baa  devised  a  certain  sum  of 
money  on  certain  conditions,  now,  being 


Digitized  by 


Google 


77S 


NOETHEASTEBN  EEPORTEB,  Voi-  27. 


(Ma 


destroua  of  pnrcbaslng  a  bonse  and  land 
adjoining  the  same,  ahe  (Miss  Jacques) 
baa  kindly  advanced  to  roe  the  Hum  of 
tbree  thousand  dollars  by  tbe  hands  of 
Edward  P.  Shaw,  this  day.  I  hereby  ac- 
knovrledK^  to  have  received  tbe  said  sum 
of  three  thousand  dollars  in  advance  of 
and  on  account  of  said  letfacy,  and  in 
settlement  of  said  estate  if  tbe  conditions 
above  mentioned  are  fulfilled  it  shall  be 
deducted  from  the  said  legacy  aforesaid, 
and  I  bind  myself  by  this  receipt  to  per- 
form above  agreement, to  allow tbedednc- 
tion  to  tbe  executors  of  the  said  estate. " 
This  was  signed  by  Mrs.  Downs,  and  at- 
tested by  a  witness.  Mrs.  Downs  continued 
to  live  with  Miss  Jacques  until  her  death, 
in  January,  1885.  In  August,  1882,  Miss 
Jacques  made  a  new  will,  which  expressly 
revoked  former  wills,  and  contained  this 
clause :  "  Item  7.  I  give  and  bequeath 
to  Harriet  M.  Downs,  wife  of  Wlllard  O. 
Downs,  the  sum  of  ten  thousand  dollars 
if  sbe  shall  survive  me;  but  If  she  shall  not 
survive  me,  in  such  case  I  g^ve  and  be- 
queath the  same  (ten  thounand  dollars) 
to  ber  children  who  may  be  living  at  the 
time  of  my  decease. "  This  will  was  ad- 
mitted to  probate.  Unquestionably  the 
payment  of  the  f  8,000  would  have  been  an 
advancement  of  so  much  of  the  legacy  giv- 
en by  tbe  will  of  1876,  and  an  ademption 
pro  taiito  of  it,  bad  the  iiistrument  which 
contained  it  become  tbe  will  of  Miss 
Jacques.  But  the  will  was  revoked,  and 
a  subsequent  will  executed;  and  the  in- 
tention of  Miss  Jacques  that  the  payment 
should  be  In  satisfaction  of  a  legacy  given 
by  tbe  subsequent  will  cannot  of  itself  be 
given  in  evidence  to  control  the  plain 
terms  of  the  actual  will.  Cnless  that  In- 
tention was  understood  and  assented  to 
by  Mrs,  Downs  when  tbe  payment  wbh 
made,  it  cannot  be  taken  as  satisfaction 
pro  tuato  of  tbfe subsequent  legacy.  Tbe 
paper  signed  by  Mrs.  Downs  does  not 
show  any  contract  or  understanding  that 
tbe  payment  should  be  in  satisfaction  of 
a  sulisequent  legacy.  It  refers  and  Is  lim- 
ited to  the  legacy  in  the  will  of  1876.  The 
tact  that  it  was  understood  that  Mrs. 
Downs  should  have  a  portion  of  tbe  es- 
tate of  Miss  Jacques  can  have  no  greater 
efiect  than  to  place  her  in  the  position  of 
a  child  who  expected  a  portion.  The 
fact  that  910,000 had  been  mentioned  when 
tbe  relation  of  tbe  parties  commenced  as 
the  amount  of  the  portion,  and  was  tbe 
amount  of  the  legacy  in  the  existing  will, 
does  not  show  that  Mrs.  Downs  in  accept- 
ing an  advancement  of  a  part  of  that  leg- 
acy agreed  to  receive  it  in  satisfaction  of 
an  equal  amount  of  any  future  legacy  that 
might  be  given  to  ber,  there  was  nothing 
in  the  transaction  which  could  prevent 
Miss  Jacques  from  revoking  the  legacy 
and  giving  a  new  legacy  for  any  amount 
she  might  choose,  nor  that  could  prevent 
Mrs.  Downs  from  receiving  the  full  amount 
of  a  subsequent  legacy.  The  writing  is 
limited  to  tlie  legacy  mentioned  in  it,  and 
cannot  of  itself  affect  any  subsequent  gift. 
The  only  other  evidence  npon  which  the 
appellants  rely  for  proof  that  Mrs.  Dowqs 
agreed  to  receive  the  $3,000  in  satisfaction 
of  a  future  legacy  Is  conversations  be- 
tween Miss  Jacques  and  Mrs.  Downs  after 


tbelastwill  was  execated.  So  far  as  these 
go  only  to  show  the  intention  of  Miss 
Jacques  in  ad  vanclng  the  $3,000  they  ara  im- 
material, unless  they  also  show  an  admis- 
sion by  Mrs.  Downs  that  she  received  the 
payment  in  satisfaction  of  tbe  subsequent 
legacy.  They  do  not  show  any  such  ad- 
mission. On  the  contrary,  Mrs.  Dovrns 
said  that  she  was  to  have  the  f  10,000,  and 
Mrs.  Jacques  said  that  f3,0U0  of  it  bad 
been  paid.  The  fact  that  Mrs.  Downs 
made  no  reply  to  this  cannot  be  taken  as 
an  admission  of  its  truth.  She  had  al- 
ready stated  her  understanding  of  it,  and 
tbe  remark  of  Miss  Jacques  was  in  answer 
to  her.  Sbe  cannot  be  held  to  have  as- 
sented to  Miss  Jacques'  statement,  be- 
cause she  did  not  continue  the  discussioo. 
The  report  does  not  find  that  Mrs.  Downs 
accepted  the  advance  of  f3,000  with  the 
understanding  that  it  should  be  in  satis- 
faction pro  tanto  of  a  future  legacy,  and 
the  facts  and  evidence  reported  do  not 
show  that  she  received  it  with  such  under- 
standing, or  that  she  agreed  that  it  should 
be  BO  applied.  As  no  contract  is  foand  or 
can  be  inferred,  it  is  not  necessary  to  con- 
sider the  further  objection  made  by  tbe 
executor  that  the  legacies  are  substan- 
tially different.  The  legacy  which  was 
adeemed  in  part  was  to  Miss  Smith  alone, 
and  would  lapse  by  her  death,  and  was 
on  condition  that  she  lived  with  tbe  tes- 
tatrix until  ber  decease,  and  it  conformed 
to  the  original  agreement  between  the 
parties.  Tbe  subsequent  legacy  was  with- 
out condition,  and  includea  children  of 
Mrs.  Downs  if  she  did  not  herself  survive 
the  testatrix.  Without  deciding  that  a 
promise  to  accept  a  present  sum  in  satis- 
faction of  a  future  legacy  in  the  terms  of 
the  former  could  not  be  extended  to  the 
different  legacy  actually  given,  we  think 
that  it  doee  not  appear  that  the  payment 
was  received  In  satisfaction  pro  tanto  of 
any  future  legacy.    Decree  affirmed. 


(154  Maaa.  1) 
ZiNN  v.  RiOB. 

(Suvreme  Judicial  Court  of  SfasscudmseU*. 
Suffolk.     May  20,  1891.) 

WBONOrUI.  ATTXCHMBMT — ABDSB  OV  IiBOXI.  Fbo- 


An  action  for  ntalicioosly  suin^  out  an  ex- 
cessive attactunent  may  be  brought  before  the 
termination  of  the  attachment  suit,  where  the  va- 
lidity of  the  debt  on  which  the  attaoiunent  issaed 
is  not  disputed. 

Exceptions  from  superior  court,  Snffolk 
county;  John  Lathkop,  Judge. 

This  is  an  action  of  tort,  in  which  the 
plaintiff  seeks  to  recover  damages  tor  the 
wrongful  acts  of  the  defendant,  set  forth 
in  tbe  plaintiff's  declaration,  in  that  this 
defendant,  in  a  suit  brought  by  him 
against  this  plaintiff,  in  which  he  sought 
to  recover  the  sum  uf  94,5*22.45,  as  set  forth 
in  his  declaration  in  said  suit,  maliciously 
laid  his  damages  in  bis  writ  in  said  suit  in 
the  sum  of  f  40,000,  and  maliciously  placed 
various  attachments,  each  in  the  sum  of 
f40,000.  upon  the  real  and  persona]  prop- 
erty of  the  plaintiff.  The  plaintiff  was 
nonsuited  at  tbe  trial,  on  the  ground  that 
his  action  was  prematurely  brought,  and 
he  excepts. 

Ball  &  Toner,  tor  pl&iatia.    Robert  M. 
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Morse,  Jr.,  Edward  A.  Upton,  and  Cbaa. 
E.  BelUer^  for  defendant. 

W.  Ali.bn,  J.  It  is  not  contended  tbat 
the  facts  alleged  In  the  declaration,  and 
offered  to  be  proved  at  the  trial,  are  not 
Bufflcient  to  Huataia  an  action  by  the 
plaintiff  against  the  defendant.  The  de- 
fendant's contention  is  that  the  action  is 
prematurely  brooKbt;  that  it  is  an  action 
for  malicious  prosecution,  and  subject  to 
the  rule  that  a  suit  for  malicious  prosecu- 
tion cannot  be  maintained  until  the  prose, 
cation  has  terminated  in  faror  of  the 
plaintiff.  But  the  rule  applies  only  to 
suits  for  mailclonsly  Instituting  ground^ 
less  prosecutions,  and  does  not  apply  to 
the  injurious  and  malicious  use  of  process 
In  proceedings-  which  were  commenced 
with  probable  canse.  The  latter,  being 
for  the  malicious  use  of  legal  process  by 
acts  authorized  by  its  terms,  may  be 
.called  "actions  for  malicious  prosecution," 
to  disMngnisb  them  from  actions  for  the 
abuse  of  process  by  doing  under  color  of 
legal  process  acts  not  authorized  by  it; 
but  there  is  no  rule  of  law  that  In  such  an 
action  the  termination  of  any  former  suit 
must  be  shown.  The  rule  is  founded  on 
the  necessity  of  proving  that  a  prosecu- 
tion which  itself  puts  in  issue  the  trntb  of 
the  charge  on  which  it  Is  founded  is  with- 
out probable  cause.  A  defendant  in  such 
an  action  cannot  bring  another  action  to 
try  the  issue  tendered  him  In  the  first 
while  that  issue  is  pending.  The  rule  is, 
by  its  terms  and  nature,  limited  to  a  pros- 
ecution to  establish  a  charge  or  cause  of 
action,  and  cannot  include  an  ex  parte  use 
of  process  incidental  audcnllateralto  snch 
a  prosecution,  and  In  defense  to  which 
falsity  of  the  charge  cannot  be  shown. 
Parlter  v.  Langly,  10  Mod.  209;  Fortman 
V.  Rottier,  8  Ohio  St.  548;  Bump  v.  Betts, 
19  Wend.  421 ;  Barnstt  y.  Reed,  51  Pa.  St. 
190;  .lenings  v.  Florence,  2  C.  B.  (N.  S.) 
467:  Chnrchill  v.  Siggera,  3  Kl.  &  BI.  929; 
Went  worth  v.  Builen,  0  Barn.  &  C.  840: 
Wood  V.  Graves.  144  Mass.  365, 11  N.  E. 
Rep.  567;  Everett  v.  Henderson,  146  Mass. 
8»,  14  N.  E.  Rep.  932;  Savage  r.  Brewer,  16 
Picii.  453;  Biclinpll  v.  Dorlon,  Id.  478.  In 
the  case  at  bar  the  grievance  of  the  plain- 
tiff is  not  tbat  the  defendant  maiiclonsiy 
commenced  a  groandless  suit.  He  admits 
that  the  plaintiff  bad  a  good  cause  of  ac- 
tion, and  tbat  there  is  no  defense  to  the 
suit,  and  that  its  termination  cannot  be 
In  blri  favor.  Nor  is  bis  griev-ance  thnt  the 
defendant  abused  the  process  in  the  for- 
mer suit,  and,  under  color  of  it,  did  things 
not  authorized  by  Its  terms.  Els  griev- 
ance Is  that  the  defendant,  having  a  just 
canse  of  action,  and  a  legal  salt  against 
this  plaintiff,  made  an  excessive  attach- 
ment of  property,  which  he  knew  was  not 
needed  for  the  security  of  his  debt,  not  lor 
the  purpose  of  securing  bis  debt,  but  for 
the  purpose  of  Injuring  the  plaintiff.  If 
the  plaintiff  has  any  riglit  of  action,  which 
is  not  controverted,  it  is  idlr:  to  say  that 
he  must  wait  until  the  former  action  has 
terminated  in  hla  favor. 

The  defendant  con  tends  tbat  the  a  mount 
of  the  debt  must  be  fixed  by  the  deter- 
mination of  the  former  suit,  and  that  it 
cannot  be  shown  lu  this  suit.    We  Icnow 


of  no  authority  or  reason  for  this.  The 
amount  of  the  debt  cannot  exceed  the 
amount  declared  for  in  the  suit,  and  that 
is  admitted  to  be  due,  so  far  certainly  as 
affects  tills  suit.  Beyond  that  there  is  po 
qnestion  in  the  former  suit,  and  no  issue, 
and  the  proceedings  complained  of  were 
ex  parte,  and  they  were  terminated  by  the 
redaction  of  the  nttachment.  It  Is  argued 
that  the  plaintiff  in  that  suit  may  amend 
bis  declaration,  and  introduce  a  newcause 
of  action.  Tbat  case,  as  stated  by  the 
plaintiff  himself,  does  hot  present  any  is- 
sue involved  In  the  case  at  bar,  and  the 
possibility  that  a  newcause  of  action  may 
be  added.  If  it  existed,  would  not  be  suffi- 
cient to  show  that  the  Issues  presented  in 
this  case  are  pending  in  that,  or  to  bring 
It  within  the  terms  or  reason  of  tiie  rule 
that  the  liability  of  this  plaintiff  to  such 
possible  cause  of  action  can  be  tried  only 
in  that  action.    Exceptions  sustained. 


(164  Masa  17) 
McCARTY   V.  FiTCHBDHG  R.  Co. 

(Supreme  Judictol  Court  of  MassachuietU. 
Suffolk.    Hay  90,  1891.) 

RXILROAS  COMFANIBB — CHILD  ON  TRACK  —  FAIIj- 
OBB  TO  FBNOB — ^VlEWlNO  PREMISES. 

1.  In  an  action  for  persona)  injaries,  the  evi- 
dence showed  that  plaintiff,  a  boy  five  years  old, 
was  run  over  by  a  train  when  alone  npon  defend- 
ant's railroad  track,  having  escaped  from  his 
mother's  supervision.  Pub.  St  Mass.  o.  112,  { 
115,  provides  that  r^lroads  shall  maintain  suita- 
ble fences  on  both  sides  of  their  roads,  except  "in 
places  where  tbeconvenient  nseof  the  road  would 
be  therebjr  obstraoted, "  etc.  Held,  tiiat  the  fail- 
ure to  maintain  such  fence  was  not  negligence, 
when  itwiui  customary  to  unload  freight  at  about 
the  place  where  plaintiff  must  have  gone  on  the 
track. 

2.  An  order  directing  a  verdict  for  defendant 
will  not  be  reversed  because  the  ]ury  viewed  the 
premises,  when  the  bill  of  exceptions  falls  to 
show  that  there  was  anythihg  on  the  premises 
from  which  they  might  have  inferred  negligence. 

Exceptions  from  superior  conrt,  Suffolk 
county;  John  W.  Hammond,  Judge. 

Action  for  personal  Injuries  by  Timothy 
McCarty,  procbein  ami,  against  the  Fitch- 
bnrg  Railroad  Company.  Plaintiff  was  a 
boy  about  five  years  old.  The  court  ruled 
tbat  there  was  not  sufBcient  evidence  to 
support  a  finding  for  plaintiff,  and  directed 
a  verdict  for -defendant.    Plaintiff  appeals. 

Arthur  H.  Russell  anA  F.  G.  Manchester, 
for  plaintiff.  Geo.  A.  Torres,  for  defend- 
ant. 

G.  Allrn,  J.  The  plfUntiff  complains  of 
the  ruling  that  there  was  not  sufficient  ev- 
idence to  support  a  verdict  in  his  favor, 
and  it  is  incumbent  on  bim  to  make  it  ap- 
pear to  us  that  there  was  some  evidence 
which  would  have  warranted  such  a  ver- 
dict. If  It  be  assumed  that  the  defendant, 
with  Its  engine  or  cars,  ran  over  the  plain- 
tiff, we  can  find  nothing  in  the  bill  of  ex- 
ceptions to  show  any  gross  or  reckless 
carelessness  on  Its  part,  or  the  breach  of 
any  duty  which  the  defendant  owed  to  the 
plaintiff.  Tlie  plaintiff  was  alone  upon  the 
railroad  track.  Apparently  he  had  es- 
caped from  immediate  supervision,  and 
walked  down  Jenner  street  to  Frontstreet, 
and  then,  at  some  point  which  there  was 
no   evidence  to   fix,  bad   crossed    Front 
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street,  and  passed  upon  the  railroad  track, 
it  is  now  urged  that  the  defendant  baght 
to  hare  had  a  fence  between  Front  street 
and  the  railroad  track,  which  would  have 
k^pt  the  plaintiff  off. 

The  requirement  of  Pub.  St.  c.  112,  §  116, 
in  relation  to  building  fences,  does  not  in- 
clude places  where  the  convenient  use  of 
the  road  would  be  thereby  obstructed. 
There  was  nothing  to  ehow  that  the  re- 
quirement to  fence  the  track  Included  such 
place  or  places  as  would  have  cut  off  the 
plaintiff's  approach  and  entry  upon  it. 
One  of  the  plaintiff's  witnesses  testified 
that  freight  was  unloaded  from  the  cars 
onto  teams  on  Front  street,  between  Ma- 
son street  and  the  end  of  the  freight- 
bouse,  which  was  a  distance  of  226  feet; 
and  another  of  his  witnesses  testlQed 
that  the  place  where  the  boy  was  injured 
was  Just  opposite  the  foot  of  Masbn  street 
where  it  Joins  Front  street.  It  would 
thus  appear  that  the  place  where  the 
plaintiff  received  hislnjury  must  Lave  been 
very  near.  If  not  exactly  upon,  the  place 
where  it  was  cnstoraary  to  unload  freight 
from  the  cars  onto  teams  on  Front 
street.  Certainly  there  Is  nothing  In  this 
testimony  to  show,  affirmatively,  that  a 
fence  at  the  pl^ce  of  the  Injury  would  not 
have  obstructed  the  convenient  use  of  the 
railroad  in  loading  and  unloading  cars. 

But  the  plalntifi  relies  on  the  fact  that 
the  Jury  took  a  view  of  the  premises,  and 
he  urges  upon  us  that,  from  what  was 
seen  at  the  view,  the  jury  might  have 
found  that  the  defendant  ought  to  have 
liad  snch  a  fence  there.  Now  this,  so  far 
as  the  argument  Is  addressed  to  us,  is  a 
mere  conjecture.  No  plan  was  shown  to 
us,  and  there  was  nothing  to  show  that 
the  convenient  use  of  the  railroad  would 
have  permitted  the  erection  of  such  a 
fence.  No  doubt  a  view  Is  often  advan- 
tageous In  enabling  a  jury  better  to  un- 
derstand the  testimony  of  wltneHses,  and 
they  may  derive  some  additional  Informa- 
tion not  directly  testified  to,  which  maybe 
considered  by  them.  Nevertheless,  oven 
where  the  statutes  have  given  a  right  to 
either  party  to  have  the  jury  take  a  view 
of  land  for  the  purpose  of  aiding  in  their 
estimation  of  Its  value,  the  court  may  set 
aside  their  verdict  on  the  qnestion  of  dam- 
ages as  well  as  on  other  gronnds.  Hard- 
ing v.  Med  way,  10  Mete.  (Mass)  465;  Fltch- 
bnrg  R.  Co.  v.  Eastern  R.  Co.,  6  Allen,  9»; 
Tully  V.  Railroad  Co.,  134  Mass.  499, 50,3.  If 
insuchcnsestbecourtmaysetasldethe  vcr- 
'dict,clear]ylt  may  rule  that  the  evidence  Is 
insufllcient  to  warrant  a  verdict.  The 
plaintiff  in  the  present  case  entirely  falls 
to  make  it  appear  in  his  bill  of  exceptions 
that  there  was  anything  before  the  jury, 
to  be  derived  either  from  the  testimony  or 
from  their  view  of  the  premises,  which 
would  have  warranted  a  verdict  for  him. 
Merely  stating  that  the  Jury  took  a  view 
of  the  premises,  wtthont  showing  that 
anything  was  to  beseen  there  which  would 
show  the  duty  to  build  and  keep  a  fence 
at  the  place  of  the  plaintiff's  entrance  up- 
on the  railroad  track,  will  not  entitle  the 
plaintiff  to  a  reversal  of  the  ruling  of  the 
presiding  Justice.  The  trial  was  about  16 
months  after  the  accident.  We  cannot 
see  how  the  view  of  the  premises,  either 


taken  by  itself  alone,  or  in  connection 
with  any  evidence  which  is  reported  in 
the  bill  of  exceptions,  could  have  enabled 
the  Jury  properly  to  find  that  the  defend- 
ant ought  to  have  had  a  .fence  at  such 
places  as  would  have  kept  the  plaintiff  off 
from  the  track  at  the  place  where  the  ac- 
cident happened.  The  case  much  resem- 
bles Morrlsaey  v.  Railroad  Co.,  126  Mass. 
877.  See,  also,  McEachem  v.  Railroad 
Co.,  160  Mass.  615.  23  N.  E.  Rep.  231.  Ex- 
ceptions overruled. 


(154 


6) 


Knitted  Mattrbss  Co.  v.  Griogs  et  al. 

(Supreme  Judicial  Cowrt  of  Matsadi/useUs. 
Suffolk.    May  ao,  1891.) 

Reooupmbht  —  Wrsn  AU/>trBD  — Ukuquidatbd 
Daxaoxs.  ' 
A  contract  by  which  defendants  were  made 
the  general  selllnK  agents  foreoodsmanufactored 
by  plaintiff  oonialned  a  i>rovisIon  that  defend- 
ants should  have  the  privilege  of  porchasing 
goods  on  their  ovrn  account  atnetprioesless  their 
own  commissions.  Held,  that  sales  subsoquently 
made  by  plaintiff  to  defendants  under  said  pro- 
vision were  not  part  of  the  contnu:t,  so  that,  in 
an  action  for  the  prloe  of  the  goods,  defendants 
coald  recoup  damages  for  plaintiff's  refosal  to 
sell  defendants  other  goods  under  said  provision, 
or  to  furnish  goods  to  defendants'  customers  ai 
the  price  and  of  the  quality  agreed  on  in  the  con- 
tract. 

Report    from    superior    court,   Suffolk 
county;  Caleb  Blodgett,  Judge. 

Action  of  contract  for  the  price  of  goods 
sold  and  delivered  by  plaintiff  to  defend- 
ants. The  complaint  merely  set  out  the 
account.  The  answer  alleged  that  defend- 
ants made  a  contract  with  plaintiff,  which 
was  annexed,  and  provided  that  defend- 
ants were  to  be  general  selling  agents  for 
patented  goods  manufactured  by  plain- 
tiff, defendants  to  sell  a  certain  amoant 
during  the  first  year  to  be  entitled  to  con- 
tinue any  lonirer  as  snch  agents;  that  de 
fendaots,  if  in  order  to  reach  same  trade 
they  deemed  it  necessary,  were  to  have 
the  privilege  of  purchasing  goods  on  their 
own  accouut  at  prices  less  their  commis- 
sions of  the  above-mentioned  line  of 
goods;  that  defendant  should  have  a  cer- 
tain commission,  and  all  goods  should  be 
sold  at  prices  as  established  by  plaintiff. 
The  answer  further  alleged  a  subsequent 
oral  contract  that  the  goods  should  be  of 
a  certain  quality  and  a  certain  price,  and 
asserted  that  plaintiff  Increased  the  price 
of  the  goods  agreed  upon  and  reduced 
their  quality ,'So  that  customers  refused  to 
take  them.  It  was  also  alleged  in  the  an- 
swer that  plaintiff  refused  defendants  the 
privilege  of  purchasing  goods  on  their  own 
account  as  provided  in  the  con  tract.  De- 
fendants also  pleaded  in  set-off  the  ex- 
penses to  which  they  had  been  In  advertis- 
ing and  soliciting  customers  for  the  goods. 
At  the  trial  defendants  admitted  the  sale 
and  delivery  of  the  goods  specified  in  the 
complaint  at  the  pricestherein  mentioned, 
and  that  there  was  no  defect  in  the  quali- 
ty of  any  of  the  goods  so  sold,  and  also 
admitted  that  they  were  not  entitled  to 
maintain  their  declaration  In  set-off.  The 
goods  were  goods  which  the  defendants 
were  entitled  to  buy,  and  the  plalntitt 
was  bound  to  sell,  under  the  provision 
of  the  contract  between  the  parties.    Foi 
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the  purposes  of  tbe  trial,  tbe  court  ruled 
that  none  of  tbe  matters  alleged  In  defend- 
ants' answer,  other  than  those  waived  by 
the  admission,  would  constitute,  if  proved, 
a  defense  to  this  action,  or  would  entitle 
the  defendants  to  any  reduction  of  tbe 
damagfts  claimed  by  the  plaintiff.  The  ju- 
ry thereupon  returned  a  verdict  lor  the 
plaintiff,  and  the  case  was*  reported  for 
the  determination  of  the  supreme  judicial 
court.  If  the  ruling  was  right,  judgment 
•was  to  be  entered  on  the  verdict;  other- 
wise the  verdict  was  to  be  set  aside,  and  a 
new  trial  granted. 

J.  h.  Thoradtke  and  Sherman  Hoar,  for 
plaintiff.    T.  E.  Grorer,  for  defendants. 

W.  Allen,  J.  The  contracts  of  sale  up- 
on which  tbe  plaintiff  declares  are  distinct 
from  the  contracts  set  up  in  the  answer 
of  the  defendants.  The  answer  alleges  no 
breach  of  any  contract  on  which  the  plaln- 
tiH  sues,  and  no  right  of  tbe  defendants  to 
damages  on  account  of  such  contracts. 
Tbe  provision  in  tbe  contract  set  up  In  the 
answer,  that  the  defendants  are  "  to  have 
the  privilege  of  purchasing  goods  on  their 
own  account  at  prices  less  their  own 
commissions  of  tbe  above  line  of  goods," 
does  not  make  sales  subsequently  made 
by  the  plaintiff  to  tbe  defendants  part  of 
the  contract,  so  that  tbe  defendants  can 
recoup  damages  arising  from  the  breach 
of  the  contract  which  have  no  connection 
with  the  sales  against  tbe  price  of  goods 
so  sold.  Tbe  transactions  are  distinct, 
and  tbe  fact  that,  by  one  transaction, 
the  plaintiff  came  under  obligation  to  en- 
ter into  the  other  does  not  make  them  the 
same.  Sawyer  v.  Wisweli,  9  Allen,  3H; 
Carey  v.  Guillow,  105  Mass.  18;  Bank  v. 
Sawyer,  132  Mass.  185;  Harrington  v. 
Stratton,  22  Pick.  511.  Judgment  on  the 
verdict. 


CU3  Man.  636) 

Tbobder  V.  Htams. 

(Supreme  Judicial  Cowrt  of  MassaclMtettt. 
Suifolk.     Jlflayl9,  1891.) 

AonoK  ON  Notes  —  Evidbmcb  —  Instrcctions — 
Pabtis*— MOTIOU  TO  DisuiSB— Nbv  TxIUm 

1.  In  an  action  on  anote  brought  in  tbe  name 
of  the  payee  by  the  bolder,  a  motion  to  dismiss 
on  the  eronnd  that  it  was  not  ai^horized  by  the 
nominail  plaintiff  will  not,  in  the  absence  of 
equities,  be  entertained  when  presented  after  the 
cause  is  called  for  trial. 

2.  Proof  that  an  attesting  witness  to  a  note, 
when  last  seen,  was  engaged  in  bastness  oat  of 
the  state,  conpled  with  a  return  non  est  imventiu 
on  a  subpoena  by  a  constable  of  the  city  in  which 
the  attesting  witness  lived  before  going  out  of 
the  state,  is  suiBcient  to  let  in  secondary  evi- 
dence of  the  genuineness  of  the  signature. 

8.  Evidence  that  defendant  had  for  yean 
been  in  business  in  a  place  where  it  was  admit- 
ted he  was  known  by  plaintiff  to  have  l>een,  is 
inadmissible  as  bearing  on  the  likelihood  that  if 

giaintiff  had  had  a  valid  claim  against  defendant 
e  wonid  have  asserted  it  sooner. 

4.  The  purchaser  of  a  note  without  indorse- 
ment has  a  right  to  sue  in  the  payee's  name  with- 
out his  consent. 

6.  The  rights  of  the  plaintiff  were  in  no  wise 
diminislted  by  his  taking  an  indorsement  of  the 
note  after  suit  brought. 

6.  To  show  the  relation  of  the  parties,  plain- 
tiff pnt  in  evidence  that  defendant  bad  on  several 
occasions  borrowed  money  of  him  and  given 
notes.    He  then  denied  that  defendant  had  paid 


him  in  tobacco,  or  that  he  had  purchased  to- 
bacco of  defendant.  Held  that,  the  matter  being 
collateral  to  the  issue  in  tbe  cause,  the  refusal  of 
a  new  trial  on  the  ground  of  newly-discovered 
evidence  of  such  purchase  could  not  be  said  to  be 
in  excess  of  the  court's  discretion. 

Exceptions  from  supreme  judicial  court, 
Suffolk  county;  James  M.  Barker,  Judge. 

E.  C.  Bampus,,  W.  W.  Jennfes,  and  R.  R. 
Blackniur,toT  plainUB.  Max  Fiacbacher, 
for  defendant. 

Holmes,  J.  This  is  an  action  upon  a 
witnessed  promissory  note,  brought  in 
the  name  of  the  payee  by  the  holder,  one 
Henry  M.  Hyame.  The  plaintiff  Hyams' 
case  was  that  the  note  was  given  origi- 
nally to  Troeder,  the  payee,  for  a  consid- 
eration moving  from  Troeder,  and  that  it 
was  transferred  to  th3  plaintiff  Hyams, 
for  value  about  a  month  after  its  execu- 
tion. Under  the  Instructions  given  to  the 
jury  they  must  have  found  these  to  be  the 
facts.  The  note  seems  not  to  Iiave  been 
indorsed  by  Troeder  until  after  this  ac- 
tion was  brought. 

1.  The  first  question  Is  raised  by  a  mo- 
tion to  dismiss  tbe  action,  founded  on  an 
affidavit  by  the  defendant  that  it  was  not 
authorized  by  Tnieder,  the  nominal  plain- 
tiff. An  earlier  affidavit  by  Troeder  also 
alleged  that  he  never  gave  any  considera- 
tion for  the  note  and. never  owned  it,  but 
admitted  bis  Indorsement.  Whether  this 
earlier  affidavit  Is  referred  to  by  the  mo- 
tion in  question  is  doubtful,  at  least,  and 
Is  not  very  Important.  The  motion  was 
presented  alter  the  cause  was  called  for 
trial,  before  the  impaneling  of  the  jury, 
and  was  overruled  on  tbe  ground  that  it 
was  presented  too  late. 

If  Hyams  had  a  right  to  use  Troeder's 
name,  and  Troeder  bad  attempted  to  em- 
barrass his  recovery  by  a  release,  or  in 
some  other  way  which  would  present  a 
defense  as  between  the  parties  to  the  rec- 
ord, but  which  would  be  inequitable  as 
against  the  real  plaintiff,  a  court  of  law 
could  and  would  Investigate  tbe  matter, 
although  technically  It  could  not  be  tried 
upon  tbe  record,  and  either  would  order 
the  plea  to  be  taken  off  the  flies,  (Innell  v. 
Newman,  4  Barn.  &  Aid.  419;  HIckey  v. 
Burt,  7  Taunt.  48;  Martin  v.  Tapley,  119 
Mass.  116,  117.)  or  would  protect  the 
plaintiff  in  some  less  formal  way,  (Jones 
V.  Witter,  13  Mass.  304;  Hart  v.  Railroad 
Corp.,  13  Mete,  Mass.,  99,  108;  Merrill  v. 
Insurance  Co.,  103  Mass  245,  251.) 

On  the  other  band,  If  Troeder  had  dis- 
covered that  his  name  was  being  used 
without  right,  it  may  be  that  he  would 
have  been  entitled  to  object  to  it  at  any 
stage  when  he  discovered  the  fact.  See 
Mosher  v.  Allen,  16  Mass.  451.  But  in  tbe 
present  case  it  was  neither  the  beneficial 
nor  the  nominal  plaintiff  who  moved  the 
court,  but  the  delendanl.  If  a  defendant 
desires  to  deny  the  authority  of  the  attor- 
ney of  record  to  bring  the  suit,  he  Is  re- 
quired by  the  rules  of  the  superiorcourt  to 
take  the  objection  at  the  firststage.  Com- 
mon-Law Rule  11.  It  is  said  that  matter 
such  as  was  relied  on  here,  "unless It  arises 
puis  darrein  continuance,  cannot  avail  a 
defendant  after  he  has  pleaded  in  chief." 
Nelson   v.  Thompson,  7  Cush.  502.    When, 
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as  Is  not  the  case  here,  the  detenclant's 
eauities  require  tlie  court  to  look  behind 
the  nominal  plaintiff,  no  doubt  they  will 
do  BO  In  his  lavor  as  well  as  oh  bKhaU  of 
the  beneficial  plaintiff.  Clarlc  ▼.  Parl<er,  4 
OuBh.  361 ;  Pitts  V.  Holmes,  10  Cush.  92,  96, 
98.  See  New  England  Dredging  Co.  ▼. 
Bock  port  Granite  Co.,  149  Mass.  881,  384, 
ad  i^ii.  21  N.  E.  Rep.  947. 

Asain,  Troed^r's  denial  that  he  bad  an- 
thorized  the  suit,  even  if  conclusive  of  the 
fact,  was  not  concluslvt;  against  the  right 
of  Henry  Hyams  to  maintain  It  in  Troe- 
der's  name,  as  we  shall  show  In  another 
connection.  Tbe  other  facts  alleged  .  in 
Troeder's  first  affldnvit  went  to  the  mer- 
its of  the  case,  and  were  passed  upon  by 
the  jury  in  linding  for  the  plaintiff. 
Therefore  tbe  defendant  lost  nothing  by 
the  refusal  to  entertain  bis  motion. 

2.  The  next  two  exceptions  are  upon 
qaestions  of  evidence.  Proof  that  the  at- 
testing witness  to  tbe  note,  when  last 
seen,  was  practicing  law  in  California, 
coupled  with  a  return  uoa  est  Inventus 
upon  a  subpoena  by  a  constable  of  Boston, 
In  which  city  the  witness  had  lived  before 
he  went  to  California,  was  sufilcient  to 
let  in  secondary  evidence  that  the  signa- 
ture was  his.  Oelott  ▼.  Ooodspeed,  8 
Cosh.  411 :  Valentine  v.  Piper,  22  Pick.  85, 
90. 

3.  Evidence  was  offered  by  the  defend- 
ant, but  excluded,  thatfor  the  last  10  years 
ae  had  been  In  husiuess  for  himself  as  a 
merchant  in  Boston,  first  with  a  partner, 
and  for  the  greater  part  of  the  time  with- 
out a  partner,  as  bearing  on  tbe  llkell- 
aood  that  if  tbe  plaintiff  Hyams  bad  a 
▼alid  claim  against  tbe  defendant  he 
would  have  asserted  it  before.  We  under- 
stand that  there  was  no  dispute  that  the 
defendant  was  in  Boston,  and  was  l<nown 
by  the  plaintiff  to  be  in  Boston.  Clark  v. 
Brown,  120  Mass.  20«.  Thns  limited,  the 
defendant's  offer  was  Immaterial.  It 
added  nothing  to  what  was  established. 
The  fact  that  the  defendant  was  In  busl- 
ncss  did  not  amount  to  evidence  that  be 
was  well  to  do,  or  exclude  the  suggestion 
that  the  plaintiff  bad  not  sued  because  be 
did  not  think  he  could  cret  anything  by 
doing  BO.  Moreover,  evidence  of  tbe  act- 
ual and  repnted  wealth  of  the  defendant 
has  been  held  Inadmissible  for  purposes 
similar  in  principle  to  those  for  which  this 
evidence  was  offered,  on  tbe  ground  that 
the  defendant's  ability  to  pay  when  called 
npon  may  have  furnished  the  very  reason 
which  Induced  the  plaintiff  not  to  proceed. 
Hilton  V.  iScarborough,  5  Gray,  422;  Vea- 
sle  V.  Hosmer,  11  Gray,  396:  At  wood  v. 
Scott,  99  Mass.  177. 

4.  Next,  as  to  the  InstrncttonB  requested 
by  the  defendant  and  refused.  Under  the 
Instructions  given  at  his  request,  as  was 
stated  at  the  outset,  the  Jury  must  have 
found  that  the  note  was  made  to  Troeder 
npon  a  consideration  moving  from  him, 
and  that  it  was  transferred  afterwards 
for  value  to  the  plaintiff  Hyams.  Conse- 
quently it  would  have  been  contradictory 
and  superflnons  to  give  Instructions  as  to 
what  would  be  necessary  In  order  to  hold 
the  defendant  If  the  note  was  made  to 
Troeder  as  a  mere  conduit  pipe  upon  a 
consideration  moving  from  the  plalntllt 


Hyams  to  tbe  defendant,  as  asked  in  tbn 
filth  request. 

Upon  the  facts  found  it  was  not  neces- 
sary that  Troeder  should  have  indorsed 
the  note  before  this  action  was  brouglit, 
as  suggested  In  the  first  request,  or  that 
he  should  have  consented  to  the  action  be- 
ing brought,  as  suggested  in  tbe  sixth  re- 
quest. If  the  plaintiff  Hyams  purchased 
the  note  without  an  iadorsement,  he  bad 
a  right  to  sue  in  Troeder's  name,  whether 
Troeder  consented  or  not.  Walker  v. 
Brooks,  125  Mass.  241,  247,  24S.  Moreover, 
he  had  a  right  to  sue  at  any  time  within 
20  years.  Rockwood  v.  Brown,  1  Gray, 
261.  The  only  question  suggested  by  the 
facts  which  is  not  covered  by  these  decis- 
ions is  whether  the  plaintiff  Hyams'  rights 
were  diminished  by  taking  an  indorse- 
ment after  the  suit  was  begun.  See  Mosb- 
er  v.' Allen,  16  Mass.  451.  This  question 
was  not  raised  by  tbe  defendant,  but  we 
may  say  that  we  see  no  reason  for  hold- 
ing that  the  Indorsement  in  any  way  bet- 
tered the  defendant's  case  as  It  stood  at 
the  trial.  Hodges  v.  Holland,  19  Pick.  43. 
44;  Sigourney  v.Severy,4  Cush.176;  Drury 
V.  Vannevar,  6  Cush.  442,  444.  His  orig- 
inal equities,  it  any,  are  preserved  by  the 
statute,  which  only  removes  the  six-yeara 
bar  if  the  action  is  brought  by  the  payee, 
or  by  bis  executor  or  administrator.  Pub. 
St.  c.  197,  §  6. 

There  is  nothing  else  In  tbe  requests 
which  were  refused  calling  for  particular 
remark.  They  either  were  covered  by  the 
Instructions  given,  or  singled  out  partic- 
ular evidence  for  comment  in  a  way  which 
a  party  Is  not  entitled  to  require  tbe  Judge 
to  do. 

5.  A  motion  for  a  new  trial  was  filed  on 
the  ground  of  newly-discovered  evidence. 
If  we  are  to  take  the  facts  stated  In  the 
motion  as  true,  although  they  are  not 
stated  in  the  bill  of  exceptions,  and  there- 
fore are  not  certified  by  the  judge,  the 
plaintiff  Hyams,  to  show  the  relation  of 
the  parties,  put  in  evidence  that  tbe  defend- 
ant had  borrowed  money  of  him  on  sev- 
eral occasions  and  had  given  notes.  The 
defendant  testified  that  he  delivered  cer- 
tain tobacco  and  somn  cigars  In  part 
payment.  This  the  plaintiff  denied,  and 
denied  that  he  had  purchased  any  tobacco 
of  the  defendant.  The  newly-fliscovered 
evidence  was  that  the  plaintiff  Hyams  had 
made  to  the  Internal  revenue  denartment 
sworn  returns  of  purchases  of  tobacco 
from  the  defendant  at  the  time  in  question. 
The  whole  matter  was  collateral  to  the 
issue  in  the  cause;  and,  if  the  evidence 
was  not  merely  cumulative,  (Parker  v. 
Hardy,  24  Pick.  246,)  still  we  cannot  say 
that  the  judge  exceeded  tbe  limits  of  his 
discretion  in  refusing  a  new  trial,  (Behan 
V.  Williams,  123  Mass.  866.) 

Exceptions  overruled. 


(Ut 


B) 


Commonwealth  t.  Browit. 

(Supreme  Jvdidal  Court  of  Ua«»ael»u$elt». 
Hiddlesex.    May  ^,  1891.) 

Ixtoiia^raio  Liquobs— Iixboal  8ij.u— DauvuT 

BT  ExFBBSa  COMFAiaBS. 

Where  the  agent  of  a  dispatch  company  in 
a  olty  where  liquor  licenses  are  not  rotnted 
knows  that  the  company,  in  tbe  course  of  its  bua- 


Digitized  by 


Google 


MasB.) 


COMMONWEALTH  ©.  BROWN. 


777 


iness,  as  a  general  practice  nadertakes  the  trans- 
portation to  the  city  oi  intoxicating  liqnor  with 
reasonable  cause  to  believe  that  it  is  to  be  used 
in  violation  of  law,  and  as  one  of  the  company's 
drivers,  and  as  superintendent  of  the  others,  re- 
ceives such  bquor  on  its  arrival  in  the  city,  and, 
with  reasonable  cause  to  believe  that  it  is  intend- 
ed for  unlawful  sale  in  the  city,  causes  it  to  be 
delivered,  he  is  guilty  of  siding  in  bringing  it 
into  the  city  with  reasonable  cause  to  believe 
that  it  is  to  be  there  sold  In  violation  of  law, 
though  he  did  not  know  that  an  order  therefor  had 
been  sent,  or  that  it  was  coming,  until  it  was  re- 
ceived at  the  company's  office  in  the  city. 

ExceptlonB  from  superior  coort,  Middle- 
sex county^ 

A.  E.  Pillsbury,  Atty.  Gen.,  for  the  Cqiu- 
munwealth.  Walter  I.  Badger,  for  de- 
fendant. 

Morton,  J.  The  defendant  In  this  case 
was  charged. with  bringing  into  the  city 
of  Lowell  certain  intoxicating  liquors, 
having  reasonable  cause  to  believe  that 
the  same  were  intended  to  be  sold  in  said 
city  In  violation  of  law.  It  was  agreed 
at  the  trial  that  the  city  of  Lowell  grant- 
ed Qo  licenses  at  the  time  named  In  the 
complaint.  It  Is  well  settled  that  one 
who  aids  another  in  committing  a  mis- 
demeanor is  equally  guilty  with  one  who 
actually  commits  it,  (Com.v.  Ray,  3  Gray, 
411;  Com.  v.  Drew,  3  Cush.  279;  People  v. 
Erwin,  4  Denio,  129;  D.  S.  v.  Gooding,  12 
Wheat.  475, 476;  Com.  v.  Gannett,  1  Allen, 
7;  Rag  V.Greenwood,  16  J  ur.  390;)  and  this 
rule  has  been  applied  in  this  state  to  stat- 
utory offenses  arising  under  the  "liquor 
law,"  so  called,  (Cum.  v.  Galligan,  144 
Mass.  173,  10  N.  E.Kep.  788;  Com.  v.  Mur- 
phy, 145  Mass.  250, 13  N.  E.  Rep.  892.)  In 
the  present  case  there  was  no  testimony 
directly  connecting  the  defendant  with 
the  transportation  of  the  liquors  which 
ho  wab  charged  with  bringing  Into  the 
city  of  Lowell.  The  next  question  is 
whether  there  was  any  evidence  tending 
to  show  that  he  aided  or  abetted  In  any 
way  In  bringing  them  Into  that  city;  and 
■we  think  there  was  such  evidence.  The 
defendant  was  the  agent  in  Lowell  of  the 
New  England  Despatch  Company,  which 
was  a  common  carrier  between  Boston 
and  Lowell  and  other  places.  He  drove 
one  of  the  wagons  in  Lowell,  and  hired 
and  had  charge  of  the  other  drivers  there. 
In  the  ordinary  course  ul  the  business  of 
the  company  some  of  the  goods  carried  by 
It  to  Lowell  were  received  and  transport- 
ed In  the  following  way :  Customers  In 
Lowell  wrote  their  orders,  which  were  in- 
closed In  sealed  envelopes  directed  to  cer- 
tain parties  in  Boston,  and  sent  or 
brought  them  to  the  company's  office  In 
Lowell.  Sometimes  the  defendant  took 
them,  and  sometimes  others  in  the  office, 
bat  generally  the  cashier.  These  orders 
were  put  into  a  messenger's  box  In  the 
office,  and  were  taken  by  the  messenger 
to  Boston,  and  there  delivered  to  the  va- 
rious parties  to  whom  they  were  directed. 
Another  person  (a  driver)  In  the  com- 
pany's employ  at  Boston  called  at  the  va- 
rious places  for  the  goods  thus  ordered, 
and  collected  and  delivered  them  to  the 
baggage-master  of  the  Boston  &  Maine 
Railroad,  who  placed  them  In  the  bag- 
gage<-ar  tmder  the  charge  of  one  of  the 


company's  Lowell  messengers,  and  on  the 
way  to  Lowell  they  were  checked  off  by 
the  messenger  on  the  way-bills  accom- 
panying the  goods.  Neither  the  defend- 
ant nor  any  of  the  employes  knew  the 
contents  of  the  orders,  and  the  way-bills 
did  not  describe  the  contents  of  the  pack- 
ages. When  the  goods  arrlvetl  at  Lowell 
tbey  were  delivered  to  the  employes  of  the 
company,  of  whom  the  defendant  was  one, 
and  they  delivered  them  to  the  parties  or- 
dering them.  The  liquors  in  question 
were  brought  Into  Lowell  by  the  com- 
pany in  the  ordinary  course  of  business, 
as  thus  described,  but  the  defendant  had 
no  personal  knowledge  that  they  had 
been  ordered  or  were  to  be  received  at 
Lowell  till  they  were  In  the  company's 
office  at  Lowell,  and  none  of  the  other 
employes  at  the  Lowell  office  knew  of  it 
till  the  messenger  checked  off  the  pack- 
ages containing  them  after  the  train  had 
left  Boston.  There  was  evidence  tending 
to  show  that  a  part  of  the  liquors  de- 
scribed In  the  complaint  were  marked  "B^ 
Club,"  and  that  the  defendant  told  one  of 
the  government  witnesses  that  liquors 
marked  **B.  Club"  were  to  be  delivered  to 
such  persons  in  Lowell  as  should  be  deslg- 
iiated  by  a  man  named  Bartlett  in  Low- 
ell ;  and  a  short  time  prior  to  the  8th  of 
September,  1890,  the  day  named  in  the 
complaint,  liquors  marked  "B.  Club,"  on 
the  boxes  of  which  were  the  company's 
tags,  had  been  found  In  places  in  Lowell 
where  liquors  were  illegally  sold.  There 
was  also  evidence  that  the  defendant 
knew  or  had  reasonable  cause  to  believe 
that  a  portion  of  the  liquors  in  question 
were  intended  to  be  sold  in  Lowell  in  vio- 
lation of  law,  and  that  the  express  com- 
pany had  previously  brought  Intoxicating 
liquors  into  Lowell  with  sncb  knowledge, 
or  with  reasonable  cause  to  believe  that 
they  were  to  be  so  sold.  It  also  appeared 
that  the  defendant  had  been  before  cau- 
tioned by  police  officers  at  Lowell  not  to  de- 
liver liquor  to  Illegal  dealers  therein,  and 
-bad  replied  that  he  was  not  doing  dlRerent 
from  other  express  companies,  and  was 
not  doing  as  much  as  some  of  the  others. 
It  further  appeared  that  teams  under  de- 
fendant's direction  had  been  delivering 
liquors  constantly  since  the  first  of  May, 
and  be  stated  in  the  course  of  his  testi- 
mony that  he  had  to  see  that  things  went 
on  right;  that  he  had  charge  of  the  teams 
and  drove  some  himself:  that  he  first 
took  charge  after  the  goods  reached  Low- 
ell ;  and  that  he  meant  he  was  not  bring- 
ing so  much  beer  as  the  rest  of  the  com- 
panies. Upon  this  evidence  it  was  clearly 
competent  for  the  jury  to  find,  as  they 
must  have  found  under  the'  Instructions 
of  the  court,  that  the  dispatch  company 
undertook  the  business  of  transporting 
intoxicating  liquors  to  Lowell  indiscrimi- 
nately as  a  general  and  habitual  practice, 
where  they  knew  or  had  reasonable  cause 
to  believe  that  the  same  were  intended 
to  be  used  in  violation  of  law.  And  the 
Jury  mnst  hare  further  found,  as  they 
were  also  Justified  In  doing  under  the  in- 
structions of  the  court,  that  the  defend- 
ant knew  that  such  was  their  course  of 
business,  and  knowingly  assisted  and  aid- 
ed In  the  same  by  bis  own  acts,  and  that 
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the  liquors  In  question,  or  a  part  ot  tbem , 
were  brought  into  Lowell  in  puniuance 
of  such  general  coarse  of  business  in  which 
the  defendant  so  participated,  and  were 
in  fact  Illegally  transported,  and  that  de- 
fendant performed  a  necesHury  part  of  the 
machinery  in  carrying  on  this  Illegal  busi- 
ness. The  defendant  cannot  excuse  him- 
self on  the  ground  that  he  did  not  know 
that  the  order  was  sent  from  Lowell  for 
the  liquors  in  question,  or  that  he  did  not 
know  they  were  coming  from  Boston  un- 
til they  were  received  at  the  company's 
oflSce  in  Lowell,  or  that  he  did  not  himself 
bring  them,  or  manually  aid  lo  bringing 
them,  from  Boston  to  Lowell,  and  could 
not  have  forbidden  or  controlled  their 
transportation  from  Boston  to  Lowell. 
When  the  liquors  arrived  at  Lowell  he 
knew,  or  had  reasonable  cause  to  believe, 
that  they  were  intended  for  sale  In  Low 
ell  In  violation  of  law.  Hahad  reason  to 
know  from  the  course  ot  the  business  that 
they  had  been  brought  to  Lowell  from 
Boston  pursuant  to  an  order  from  a  deal- 
er in  Lowell  to  a  dealer  in  Boston;  and 
he  knew  that,  when  they  arrived  at  Low- 
ell, both  the  shipper  in  Boston  and  the  or- 
derer  in  Lowell  expected  that  he  would 
aid  in  forwarding  tbem  to  their  destina- 
tion in  Lowell.  He  himself  expected  to  do 
this,  and  to  do  It  as  one  step  in  the  trans- 
portation from  the  vender  iu  Boston  to 
the  purchaser  and  illegal  seller  in  Lowell. 
In  the  strict  sense  of  the  words,  therefore, 
he  was  aiding  in  bringing  into  Lovr ell  in- 
toxicating liquors  with  reasonable  cause 
to  believe  that  they  were  to  be  there  sold 
In  violation  of  law.  He  was  one  link  in 
the  chain  of  transportation  from  the  ship. 
per  in  Boston  to  the  illegal  seller  in  Low- 
ell, and  he  knowingly  and  voluntarily  oc- 
cupied that  position.  It  was  not  neces- 
sary that  he  should  know  at  every  mo- 
ment and  every  step  what  every  one  else 
<lid  who  was  engaged  in  aiding  or  abet- 
ting or  committing  the  misdemeanor.  So 
far  as  he  was  concerned,  all  thnt  was  nec- 
essary was  that  it  should  appear  that  he 
knowingly  aided  In  the  commissslon  of 
the  misdemeanor  charged.  If  he  did,  be 
was  liable.  Reg.  v.  Swindall,  2  Car.  &  K. 
230.  For  these  reasons  a  majority  of  the 
court  think  that  there  was  no  error  in  the 
instructions,  and  that  the  defendant's  re- 
quests were  rightly  refused.  Exceptions 
overruled. 


(1S3  Mass.  666) 

KiNGHAN  et  a/.  V.  Metropolitan  Sbw- 
ERAOR  Com'us. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Hay  19,  ISQl.) 

constitctioitai.  law  —  lloislatrvb  powers— 
Pttbuo  Impbotrmbnts. 

1.  St  Mass.  1889,  a  489.  providing  for  the 
disposition  of  sewage  from  a  cumber  ol  towns 
and  cities,  Inclnding  an  area  of  186  square  miles, 
and  containing  one-sixth  of  the  population  of  the 
state,  has  for  .to  purpose  the  p^vmotion  of  the 
public  health,  warrantiug  the  ezpendltore  or  the 
advancement  for  the  time  being  of  mone^  from 
the  treasury  of  the  commonwealth,  within  the 
ie&islative  power  couferred  by  the  constitution. 

2.  An  objection  that  assessments  for  the  con- 
struction of  tbo  sewage  system  should  not  be 


made  npon  particular  towns  rests  upon  too  nar- 
row a  view  of  legislative  power  in  respect  to  the 
distribution  of  public  burdens,  exerted  under 
the  constitution  of  Massachusetts,  which  anthor- 
izes  the  passage  of  statutes  for  the  good  of  tbe 
oommonwealth. 

8.  The  power  of  the  legislature  to  assess  op- 
en certain  towns  and  cities  the  expense  of  con- 
structing the  sewage  system  is  not  affected  by 
their  want  of  ownership  in  the  property  of  the 
sewers  and  works,  and  their  right  to  use  tbe 
same  only  under  the  rules  prescribed  by  statute. 

4.  Omission  to  prescribe  a  fixed  nue  for  the 
assessment  of  the  cost  of  sacb  improvement,  with 
respect  to  the  several  localities  to  be  drained,  is 
not  in  contravention  of  the  constitutional  power 
vested  in  the  legislature. 

Q.  The  levy  of  an  assessment  to  defray  ex- 
penses before  the  ascertainment  of  the  cost,  by 
the  completion  of  the  sewage  system,  is  consistent 
with  the  legislative  power  to  raise  innds  for  the 
construction  of  a  publio  improvement  after  the 
cost  has  been  ascertained. 

6.  Objection  on  behalf  of  one  town  that  tbe 
system  of  sewage  will  not  benefit  it,  because  it 
has  no  sewage  system,  and  an  objection  on  behalf 
of  another  that  it  has  a  system  of  its  own,  are 
not  material  to  the  constJtutionaUty  of  the  act 
providing  for  the  construction  of  snoh  sewage 
system,  and  the  appointment  thereunder  of  com- 
missioners to  determine  the  proportion  which  the 
several  tovms  are  to  be  assessed. 

Report  from  supreme  Judicial  court, 
Suffolk  county. 

A.  E.  Pillabury,  for  the  Commonwealth. 
Wm.  D.  Tamer,  for  petitioners.  J.  O. 
Teele,  for  Town  of  Winthrop.  W.  B.  Stev- 
ens, for  Town  of  Stonebam.  S.  J.  Elder, 
for  Town  of  Winchester.  Geo.  E.  Sinltb, 
tor  Town  of  Everett.  Se/wyn  Z.  Bow- 
man, City  Sol.,  for  city  of  SumerriUe. 
Jesse  F.  Wfiee/er.for  Town  of  Watertown. 

Counsel  for  rempondents  cited  thefollow- 
ing  cases  and  authorities:  Freeland  v. 
Hastings,  10  Allen,  579;  Lowell  T.  Boston. 
IllMass.  464;  City  of  Lowell  v.  Oliver,  8 
Allen, 247. 252;  Dorgan  v. City  of  Boston,  12 
Allen,  235;  Salem  Turnpike,  etc.,  v. County 
of  Essex,  100  Mass.  2S2;  Proprietors  v. Coun- 
ty Com'rs ofEHsex,  103 Muss.  120.  Attorney 
General  v.  City  of  Cambridge,16  Oray,247; 
TurnplkeCorp.v.  County  of  Norfolk,6  Allen, 
853;  Carter  V.  Bridge  Proprietors,  104  Mass. 
236;  and  numerous  other  turnpike  and 
bridge  cases  referred  to  in  above  cases; 
Agawam  v. Hampden, 130  Mass. 534;  Fow- 
ler V.  Danvers,  8  Allen,  SO;  Grover  v.  Pem- 
broke, 11  Allen,  88:  Com.  v.  Plaisted,  148 
Mass.  375,  19  N.  E.  Rep.  224;  Moore  v. San- 
ford,  151  Mass.  285,  24  N.  E.  Rep.  323;  Tal- 
bot ▼.  Hudson,  16  Gray,  417, 424;  Cooley, 
Const.  Llm.223,  2ftt,  288,X6th  Ed.;)  Hos- 
brouck  V.  Milwaukee,  13  wis.  37;  Mills  v. 
Charleton,29  Wi8.400;  People  v.  Detroit,  28 
Mich.  228;  People  v.  Mayor,  etc.,  51  111.  17; 
Graham  v.  Conger,  (Ky.)  4  S.  W.  Rep.  327: 
Conger  T.  Bergman,  (Ky.)  11  S.  W.Rep  84; 
Gleason  v.  McKay,  184  Mass.  419 ;  Merrick  v. 
Amherst,  12 Allen,  501 ;  Com.  v.  Manufactur- 
ing Co.,  Id.  300;  Jones  V.  Boston,  104  Mass. 
467;  Cheshire  v.  Commissioners,  118  Mass. 
886;  Association  v.  Boston,  113  Mass.  530; 
Cooley.Tax'n,  (2dEd.)  p. 243:  Crawford  v. 
People,  82  III.  557;  New  Orleans  Drainage 
Co.,  11  La.  Ann. 338;  Crelghton  v.  Manson, 
27Cal.613;  In  re  Fourth  Ave.,8  Wend. 452; 
Nichols  V.  Bridgeport,  28  Conn.  204;  Tide- 
Water  Co.t.  Coster,  18  N.  J.  Eq., 518;  State 
V.  Commissioners  of  Streets,  etc.,  38  N.  J. 
Law,  190;  State  v.  Hudson  County  Ave. 
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Com'rs,37N.J.Law,19;  Barnes  v.Dyer,56 
Vt.  469 ;  People  v.  Lawrence,  36  Barb.  194. 

C.  Allen,  J.  The  oonatitutionalit.v  of 
St.  1889,  c.  439,  Ih  attacked  by  tbe  aSKerent 
respondentH  oo  several  grounds.  The  first 
objection  Is  that  the  object  In  view, 
which  ]fi  to  provide  for  the  disposal  of 
Rewage  from  a  naniber  of  cities  and  towns, 
is  not  of  such  a  character'  that  tbe  legis- 
lature can  properly  appropriate  money  In 
furtherance  of  it  from  the  treasury  of  the 
commonwealth.  It  is  admitted  that  pub- 
lic money  of  the  commonwealth  may 
properly  be  expended  in  aid  of  the  con- 
struction of  mads,  bridges,  canals,  and 
railroads,  to  Increase  facilities  for  com- 
munication, and  this  has  occasionally  been 
done  from  early  times.  By  Prov.  St. 
169»-94.  c.  22,  (1  Pror.  St.  158.)  a  grant  of 
£150  from  the  treasury  of  the  province 
was  made  towards  rebuilding  and  repair- 
ing tbe  bridge  over  Charles  river;  and  by 
Prov.  St.  Ifi99-1700,  c.  11,  (1  Prov.  St.  383,) 
a  grant  ot  £153  was  made  for  the  same  pur- 
pose. In  recent  years,  the  statutes  grant- 
ing state  aid  to  railroads  are  freshly  in 
mind, — ^for  example,  to  the  Western,  St. 
1836,  c.  131 :  to  the  Troy  &  G.,  St.  1854,  c. 
226;  to  tbe  Boston,  H.  &  E.,  St.  1866,  c. 
142;  to  the  Wlllianisburg  &  N.  A.,  St.  1867, 
c.  321:  to  tbe  Lee  &  N.  H.,  St.  1868,  c.  313. 
It  is  contended,  however,  that  a  statute 
for  providing  a  system  for  the  disposal  of 
sewage  does  not  fall  within  the  same  rea- 
son, and  cannot  be  considered  as  provid- 
ing for  an  object  of  general  public  utility, 
but  that  the  benefits  to  be  derived  from 
it  are  essentially  local  in  their  operation, 
and  do  not  in  any  sense  include  tbe  whole 
people;  and  therefore  that  the  public 
money  of  the  commonwealth  ought  not  to 
be  expended  for  it.  Assuming  that  tbe  re- 
spondents may  so  far  represent  tbe  general 
public  as  to  be  entitled  to  raise  this  ques- 
tion, it  Is  plain  that  tbe  objection  can 
hardly  be  considered  as  of  great  weight, 
since  the  decision  in  Talbot  v.  Hudson,  16 
Gray,  417.  It  wasthereheld.on  the  great- 
est consideration,  that  the  legislature 
might  provi'de  for  tbe  removal  of  a  dam, 
by  means  ot  which  a  large  tract  of  land 
situated  In  different  towns,  and  owned  by 
a  large  number  of  persons,  was  over- 
flowed, and  might  provide  for  compensa- 
tion ont  of  the  treasury  of  the  common- 
wealth to  persons  whose  property  was 
thereby  injured;  the  court  snylng:  "It 
has  never  been  deemed  essential  that  the 
entire  community,  or  any  considerable 
portion  of  it,  should  directly  enjoy  or  par- 
ticipate in  an  improvement  or  enterprise, 
in  order  to  constitute  a  public,  use,  within 
the  true  meaning  of  these  words  as  used 
in  the  constitution."  Page  425.  The  im- 
provement which  the  statute  of  1889  is  de- 
signed to  effect  stands  far  stronger,  as  an 
object  of  general  public  utility,  than  that 
which  was  the  subject  of  consideration  In 
Talbot  V.  Hudson.  It  has  for  its  purpose 
to  promote  tbe  public  health,  to  avert 
dUease,  and  to  prevent  nulRances.  The 
territory  to  be  benefited,  according  to  the 
report  of  tbe  state  board  of  health,  to 
wbicli  we  are  referred,  includes  an  area 
of  130  square  miles,  and  contains  one-sixth 
of  the  population  ol  the  state.    Tbe  legis- 


latare  has  declared  that  a  system  ot  sewer- 
age to  accommodate  this  territory  and 
this  portion  of  the  people  of  the  state  is 
an  object  of  public  utility,  such  as  war- 
rants the  expenditure  or  the  advancement 
tor  the  time  being  of  money  Irom  the 
treasury  of  tbe  commonwealth.  It  is  imr 
possible  for  us  to  say  to  the  contrary. 
The  argument  Is  made  to  ns  that,  if  such 
an  expenditure  of  public  money  is  war- 
ranted, the  legislature  might  authorize  an 
appropriation  for  the  benefit  of  a  single 
town,  and  construct  and  maintain  for- 
ever a  local  improvement  for  such  town. 
But,  in  determining  tlie  powerol  the  legis- 
lature in  a  case  lll^e '  this,  little  assistance 
is  obtained  by  imagining  extreme  in- 
stances of  possible  abuse  of  the  power. 
Norwich  V.  Commissioners,  13  Pick.  60,  62. 
Nor  need  we  undertake  to  define  how  far 
the  legislature  might  properly  go,  In  a  spe- 
cial emergency,  in  giving  direct  assistance 
to  a  particular  town.  Those  curious  in 
prosecuting  such  an  inquiry  may  find  ex- 
amples of  what  has  been  done  in  the  past, 
In  St.  1874,  c.  325,  providing  for  the  pay- 
ment of  9100,000  towards  the  expenses  of 
rebuilding  roads  and  bridges  in  the  town  of 
Williamsburg,  which  had  been  destroyed 
by  a  flood ;  and  in  earlier  times.  In  the 
grants  to  Boston  of  £fiOO  in  1752  for  the  re- 
lief of  the  poor,  on  account  of  the  small- 
pox, and  of  £1,100  in  1760.  on  account  ot 
losses  by  Are.  3  Prov.  St.  606;  4  Prov.  St. 
440.  See,  also,  Moore  v.  .Sanford.  151  Mass. 
285,  24  N.  E.  Kep.  323;  City  of  Lowell  v, 
Oliver,  8  Allen,  247,  2.55.  It  is  enough  tor 
us  to  say  that  no  valid  objection  lies  to 
St.  1889,  on  this  ground. 

It  is  further  objected  that.  It  the  object 
contemplated  by  the  statute  is  one  of  such 
general  public  utility  that  the  public  mon- 
ey of  the  commonwealth  may  properly  be 
expended  or  advanced  for  it,  then  the  ex- 
pense ought  to  be  borne  by  the  common- 
wealth, and  cannot  properly  be  assessed 
upon  certain  particular  cities  and  towns. 
But  this  objection  rests  upon  too  uarrow 
a  view  of  the  powers  of  the  legislature  in 
respect  to  the  proper  distribution  of  the 
public  burdens.  The  provision  of  the  con- 
stitution conferring  tnese  powers  is  as  fol- 
lows: "Full  power  and  authority  are 
hereby  given  and  granted  to  the  said  gen- 
eral court,  from  time  to  time,  to  make,  or- 
dain, and  establish  all  manner  of  whole- 
some and  reasonable  orders,  laws,  stat- 
utes, and  ordinances,  directions  and  in- 
structions, either  with  penalties  or  with- 
out, so  as  the  same  be  not  repugnant  or 
contrary  to  this  constitution,  as  they 
shall  judge  to  be  for  the  good  and  welfare  ' 
of  this  commonwealth,  and  tor  tbe  gov- 
ernment and  ordering  thereof,  and  of  tbe 
subjects  of  tbesanie. "  Itwassaid  in  Turn- 
pike Corp.  V.  County  ot  Norfolk,  6  Allen,  853, 
358,  thaf'among  the  purposes  forwhich  it 
[tbis  power]  is  to  be  exerted, none  is  more 
essential  tnan  a  wise  and  careful  distribu- 
tion of  certain  public  burdens  or  duties. 
Ot  these,  a  leading  one  is  the  construction, 
support,  and  maintenance  of  roads  and 
bridges."  The  construction  and  support 
ot  a  system  for  the  disposal  of  sewage,  like 
that  provided  for  by  St.  1889,  fall  within 
the  same  reason.  Dlngley  v.  Boston,  100 
Mass.  544,  557.    And,  in  reference  to  these 
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and  otberllke  hardens.  It  may  be  Bald,  In 
general,  that  It  la  w'.thln  the  proper  prov- 
ince of  the  Ipgrlsluture  to  determine  where 
the.r  shall  rest,  either  in  the  first  instance 
or  finally.  The  leRisliitare  may  properly 
determine  that  the  whole  or  a  part* of  the 
cost  shall  be  borne  by  the  commonwealth, 
or  it  may  impose  it  wholly  upon  counties, 
or  wholly  upon  towns,  or  a  part  apon 
each ;  and  in  doing  so  it  is  not  necessarily 
limited  by  county  or  town  lines.  Indeed, 
as  has  often  been  declared,  the  legislature 
may  change  county  or  town  lines  at  will, 
and  nia.r  provide  bow  their  respective 
properties  and  debts  shall  be  shared  and 
adjusted.  Opinion  of  Justices,  6  Cush. 
578;  Stone  v.  Charlestown,  114  Muss.  214; 
Coolidge  V.  BrooklIne,Id.592.;  Weymouth, 
etc.,  Fire  Dlst.  v.  County  Corn'ra,  108  Mass. 
142;  Com.  V.  Flaisted,  14S  Mass.  375,  388, 
19  N.  E.  Rep.  224.  Instead  of  changing 
lines,  the  legislature  may  apportion  the 
burdens  in  such  a  manner  as  will  tend  to 
secure  fairneHS  and  equality.  Absolute 
equality  In  the  distribution  of  burdens,  of 
course,  is  not  to  be  hoped  for.  But,  with 
a  view  to  the  nearest  approach  to  it  that 
is  possible,  the  constitution  wisely  vests  a 
large  and  general  power  in  the  legislature; 
and  If,  at  any  time,  it  is  found,  either  from 
a  change  of  circumstances  or  otherwise, 
that  the  burden  presses  too  hardly  upon 
a  particular  town  or  county,  the  legisla- 
ture may  change  it.  Nor  does  the  fact 
that  the  money  has  been  advanced  in  the 
first  Instance  from  the  treasury  of  the 
commou«vea1th  prevent  the  legislature 
from  providing  for  a  reimbursement  from 
counties,  cities,  or  toivns.  It  may  often 
be  more  convenient,  and  is  conspicuously 
so  In  the  case  before  us,  to  have  the  mon- 
ey thus  advanced  in  the  flrsc  instance,  and 
afterwards  apportioned  upon  those  cities 
and  towns  which  are  finally  to  pay  It, 
and  this  course  has  sometimes  been  fol- 
lowed in  requiring  a  county  to  pay  in  the 
first  instance  from  the  county  treasury  for 
an  improvement  the  cost  of  which  was  ul- 
timately to  be  borne,  wholly  or  in  part, 
by  towns.  In  such  cases,  it  is  virtually  a 
lending  of  money,  like  the  grants  of  state 
aid  to  railroads. 

The  statutes  and  decisions  which  Illus- 
trate and  establish  the  validity  of  such  a 
distribution  of  the  burden  of  local  Im- 
provements are  too  numerous  to  be  de- 
srrlOcd  separately,  but  examples  may  be 
cited.  In  some  instances, a  fixed  sum  or  a 
definite  prescribed  proportion  of  the  cost, 
and  of  the  expense  of  the  future  mainte- 
nance, has  been  Imposed  upon  the  general 
.  public  treasury  and  upon  counties  and 
towns,  or  merely  upon  counties  and 
towns.  Prov.  St.  1693-94.  c.  5,  (1  Prov. 
St.  135;)  Prov.  St.  1693-^,  c.  22,  (1  Prov. 
St.  158;)  Prov.  St.  1699-1700, c.  11,  (1  Prov, 
St.  .38.1;)  Resolve  of  June  13,  1700,  (1  Prov. 
St.  419;)  St.  Feb.  10,  1795,  (2  Mass.  Spec. 
Laws,  8;)  St.  1831,  c.  41,  (considered  In 
Norwich  v.  Commissioners,  13  Pick.  60,) 
St.  1860,  c.  140;  St.  1876,  c.  51.  In  some  in- 
stances, the  whole  burden  has  been  pat 
npon  counties.  Prov.  St.  1770-71,  c.  31,  (5 
Prov.  St.  183;)  St.  March  15, 1793,  (1  Mass. 
Spec.  Laws,  421 ;)  St.  1835,  c.  33.  In  some, 
the  burden  has  been  upon  the  county  In 
the  first  instance,  with  a  provision  for  re- 


Imbarsement.  St.  May  7,  1782,  (1  Mass. 
Spec.  Laws,  27;)  St.  1875,  c.  193.  In  some 
instances,  it  has  been  put  solely  npon 
cities  or  towns,  either  one  or  more.  Prov. 
St.  1699-1700,  c.  26,  (1  Prov.  St.  405;)  Prov. 
St.  1736-37,  c.  6,  (2  Prov.  St.  795;)  St.  1832, 
c.  116;  St.  1840,  c.  52;  St.  ia54.  c.  283;  St. 
1862,  c.  65;  St.  1868,  c.  294;  St.  1874,  cc.  139, 
240,98.andc.259;St.l88u,c.]59.  Insomein- 
Btances,  countiee  and  towns  have  beeu  re- 
quired or  anthorlxed  to  contribute  for  im- 
provements beyond  their  own  borders. 
St.  1888,  c.  160;  St.  1850,  c.  216;  St.  1870. 
c  231;  St.  1871,  c.  275:  Carter  v.  Cam- 
bridge, 104  Mass.  236;  Com.  v.  Newbury- 
pori,  103  Mass.  129.  In  some  Instances, 
changes  have  been  madeby  later  statutes, 
varying  the  burden.  St.  1860,  c.  95,  con- 
sidered in  Attorney  General  v.  Cambridge, 
16  Gray,  247:  St.  1870,  c.  265,  considered  in 
Scituate  V.  Weymouth,  108  Mass.  128;  St. 
1880,  c.  236,  considered  in  Agawan^  v. 
Hampden,  130  Mass.  528.  See,  also,  Cam- 
brl  Ige  V.  Lexington,  17  Pick.  222;  Society 
V.  Boston,  116  Mass.  181. 

It  is  urged  by  the  respondents,  as  an  ob- 
jection to  the  view  taken  above,  that  the 
varous  cities  and  towns  are  to  have  no 
ownership  in  the  property  of  the  sewers 
and  works  which  they  are  requlrea  to  pay 
tor,  and  no  right  to  use  the  same  except 
under  rales  prescribed  by  the  legislature. 
No  express  authority  Is  cited  in  support  of 
this  objection,  and  we  see  no  valid  ground 
upon  which  it  can  rest.  A  town  is  re- 
quired by  law  to  build  highways,  and  to 
keep  them  In  repair,  hut  It  has  no  sepa- 
rate ownership  nor  exclusive  use  of  them. 
The  highway  surveyors,  through  whose 
agency  the  roads  are  kpet  In  repair,  are 
held  to  be  public  officers,  and  nut  agents 
of  the  town.  Walcott  v.  Swampscott.  1 
Allen,  101 ;  Barney  v.  Lowell,  98  Mass.  570. 
No  doubt  the  legislature  might  provide  lor 
the  appointment  of  public  road-masters, 
entirely  Independently  of  the  towns,  and 
still  require  the  towns  to  pay  the  expenses 
of  keeping  the  roads  in  repair.  It  is,  in- 
deed. In  one  resi)ect,  more  beneficial  to  the 
cities  and  towns  not  to  have  the  owner- 
ship or  care  of  the  sewers,  because  other- 
wise they  might  be  held  responsible  for 
negligence  in  the  care  of  them.  Child  v. 
Boston,  4  Allen.  41.  The  supposition  is 
not  to  be  entertained  that  the  common- 
wealth will  shot  off  any  one  of  the  cities 
and  towns,  which  are  required  to  contrib- 
ute, from  the  use  of  the  sewers,  under  rea- 
sonable rules  and  regulations.  From  the 
extent  of  the  system  of  sewerage,  and 
the  number  of  towns  Involved,  harmoni- 
ous and  effective  management  may  well 
have  been  thought  to  be  beat  secured 
through  ofQcers  of  the  state.  It  cannot 
for  a  moment  be  supposed  that  the  legis- 
lature would  consciously  do  Injustice  to  a 
particular  city  or  town.  There  Is  no  valid 
ground  or  reason  on  which  the  legisla- 
ture is  bound  to  vest  In  a  city  or  town  the 
technical  title  to  the  works  which  consti- 
tute a  public  improvement,  to  which  the 
city  or  town  has  been  required  to  contrih- 
nte.  Stone  v.  Charlestown,  114  Mass.  214, 
2:23,224. 

The  respondents  further  contend  that 
St.  1889  Is  unconstitutional,  because  no 
standard  or  rule  Is  prescribed  tor  the  corn- 
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mlBsioners,  who  are  to  determine  the  pro- 
portioua  to  be  paid  by  tbe  several  cltiee 
and  towDfi,  accordlug  to  whicb  they  shall 
fix  the  same;  that  is  to  say,  the  respond- 
ents object  that  the  act  Is  invalid,  because 
It  does  not  provide  that  the  assessment 
shall  be  made  apon  the  different  dties  and 
towns  according  to  the  benefits  received 
by  each,  or  according  to  any  other  pre- 
scribed standard.  Tne  provision  of  the 
statute  is  that  this  court  shall  appoint 
three  commiHSloners,  who  shall,  after  due 
notice  and  hearing,  and  in  such  manner  as 
they  shall  deem  inst  and  equitable,  deter- 
mine the  proportion  in  wblch  each  of  the 
cities  and  towns  named  therein  shall  an- 
nually pay  money  into  tbe  treasury  of 
the  commonwealth  for  the  term  of  five 
years,  and  shall  return  their  award  Into 
said  court:  and,  when  said  award  shall 
bare  been  accepted  by  said  court,  the 
same  shall  be  a  final  and  conclusive  adju- 
dication, etc.  Before  tbe  expiration  of  the 
five  years,  a  new  board  of  commissioners 
Is  to  be  appointed  to  make  a  similar 
award  for  the  next  five  years. 

It  is  not  contended  in  distinct  terms, 
and  at  this  day  itconld  not  be  snccessfnlly 
maintained,  as  a  bold  proposition,  that 
the  legislature  cannot  delegate  to  commis 
sioners,  to  be  appointed  by  this  court,  the 
determination  of  the  proportions  of  ex- 
pense whicb  each  county,  city,  or  town 
shall  be  required  to  pay  for  a  local  im- 
provement. There  has  been,  indeed,  a 
long-continued  coarse  of  practice  from  very 
early  times,  shown  by  numerous  statutes, 
and  sanctioned  by  many  decisions  in 
which  such  authority  has  been  delegated. 
Sometimes  this  power  has  been  intrusted 
to  the  county  commissioners,  (St.  1884,  c. 
15;  St.  1886,  c.  56;  St.  1841,  c.  103;  St.  1850. 
c,  215;  St..  1854,  c.  283;  St.  1863.  c.  88;  St. 
1864,  c.  188;  St  1860,  c.  265;  St.  1867,  c.  296; 
St.  1868,  c.  80;  Id.,  c.  309,  §  8,  considered 
In  Haverhill  Bridge  Prop.  v.  County 
Com'rs,  103  Mass.  120;  St.  1869,  cc.  266, 
878;  St.  1870,  C.  219;  St.  1871.cc.  88, 199;  St. 
1872,  c.  129;  St.  1874,  cc.  265,  289,825;  St. 
1875,  c.  193;)  sometimes  to  thp  court  of 
quarter  sessions,  or  to  some  other  court ; 
(Prov.  St.  1716-17,  c.  5,  2  Prov.  St.  44; 
Prov,  St.  1769-60,  c.  21.  4  Prov.  St.  285; 
Prov.  St.  1764-65.  c.  53,  4  Prov,  St.  740; 
Prov.  St.  1768,  c.  12,  4  Prov.  St.  1023;  St. 
May  7,  1782,  1  Mass.  Spec.  Laws,  27;) 
ttonietlmes  to  tbe  city  council,  or  to  the 
mayor  and  aldermen  of  a  city,  (St.  1868. 
c.  107,  considered  in  Springfield  v.  Gay,  12 
Allen.  612;  St.  1863,  c.  191,  considered  in 
Howe  V. Cambridge,  114  Mass.  389;)  in  one 
statute,  at  least,  to  the  board  of  railroad 
commissioners,  (St.  1869,  c.408,  §  5,  consid- 
ered in  New  London,  etc.,  R.  Co.  v.  Bos- 
ton &  A.  R.  Co.,  102  Mass.  386;)  sometimes 
to  commissioners  to  be  specially  appoint- 
ed by  the  governor  and  council,  (Prov. 
St.  1702,  c.  11,  I  Prov.  St.  506;  St.  1870,  c. 
265,  considered  in  Scituate  v.  Weymouth, 
108  Mass.  128;)  and  sometimes  to  commis- 
sioners to  be  appointed  by  this  or  some 
other  court,  (St.  1820,  c.  59;  St.  1862, 
c.  177,  considered  in  Turnpiice  Corp. 
v.  County  of  Norfolli,  6  Allen,  853;  St. 
1868,  c.  209,  considered  in  Salem  Turnpike, 
etc.,  V.  County  of  Essex,  100  Mass.  282; 
St.  1868,  c.  822;  and  St.  1869,  c.  272.  consid- 


ered In  Dow  r.  Wakefield,  108  Mass.  267; 
St.  1869,  cc.  142,  244,  273;  Id.  c.  161,  con- 
sidered in  Carter  v.  Cambridge, etc..  Prop., 
104  Mass.  286;  St.  1870,  cc.  182,  237,302,803; 
St.  1871,  c.  177, considered  in  Northampton 
Bridge  Case,  116  Mass.  442;  St.  1872,  c.  295, 
considered  in  Brayton  v.  Fall  River,  124 
Mass.  95;  St.  1872,  cc.  180. 131;  St.  1873,  c. 
200;  and  St.  1880,  c.  286.  considered  in 
Agawam  v.  Hampden.  180  Mass.  528;  St. 
1875,  c.  175;  Id.  c.  200.  considered  in  Re 
County  Com'rs  of  Hampshire  Co.,  143 
Mass.  424.  9  N.  E.  Rep.  756.  and  140  Mass. 
181.5N.  £.  Rep.  490.) 

This  ample,  but  by  no  means  exhaust- 
ive, citation  of  precedents,  has  been  made 
for  the  purpose  of  showing  how  thorough- 
ly the  method  has  been  adopted  in  Massa- 
chusetts of  apportioning  tbe  cost  of  local 
Improvements  by  delegated  authority. 
Assuming,  therefore,  that  this  method  is 
within  the  proper  scope  of  legislative 
power.  It  remains  to  inquire,  in  the  case 
of  a  public  improvement  like  that  now  un- 
der consideration,  where  tbe  legislature 
Itself  has  designated  the  cities  and  towns 
upon  which  the  bulrden  is  to  rest,  how  far 
the  legislature  must  g6  in  prescribing  a 
rule  or  standard  for  making  such  appor- 
tionment upon  and  among  the  cities  and 
towns  so  designated ;  or,  to  be  more  pre- 
cise, whether  a  statute  providing  that  the 
determination  shall  be  made  in  such  man- 
ner as  tbe  commissioners  shall  deem  just 
and  equitable,  and  subject  to  acceptance 
by  this  court,  must  be  held  tobelnsuflS- 
clent  and  invalid. 

In  approaching  this  question.  It  is  well 
to  bear  In  mind  the  peculiar  character  of 
the  public  improvement  which  is  provided 
for  in  the  statute.  In  nearly  all  of  the 
Statutes  allowing  or  requiring  assess- 
ments either  upon  property,  persons,  or 
municipal  corporations  for  local  improve- 
ments, the  object  primarily  in  view  has 
been  the  benefit  to  land.  Even  in  such 
cases,  legislatures  and  courts  have  not 
usually  found  It  expedient  to  lay  down 
any  definite  rule,  according  to  which  the 
assessment  or  apportionment  of  the  cost 
should  be  made;  but  in  a  case  like  tbe 
present,  peculiar  difllcnlties  arise,  growing 
out  of  the  nature  of  the  Improvement  and 
of  the  objects  sought  to  be  accomplished. 
No  donbt  thelegislatore  might  have  dealt 
with  the  matter  directly,  and  itself  have 
fixed  the  propoi-tion  of  the  cost  which 
each  city  or  town  should  pay,  and  might 
change  this  proportion  from  time  to  time. 
No  valid  ground  of  complaint  would  be 
open  to  any  city  or  town,  if  this  course 
had  been  pursued.  Butapparently  it  was 
thought  by  the  legislature  that  a  more 
careful  and  detailed  consideration  was 
expedient,  of  the  rarions  elements  which 
ought  to  enter  into  the  determination  of 
the  question,  with  the  aid  of  arguments, 
and  with  more  deliberation  than  it  is 
practicable  for  the  legislature  itself  to 
give.  But  whether  the  apportionment  of 
cost  is  to  be  made  by  the  legislature,  or 
by  some  tribunal  or  commission  specially 
authorized.  It  is  difficult  to  see  how  any- 
thing like  an  exact  rule  or  standard  of  ap- 
portionment can  be  fixed.  In  an  action 
at  law  to  recover  damages  for  an  actual 
sickness  or  Injuiy  to  person  or  property, 
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or  repntation,  from  the  tort  of  an  indl> 
vldualor  a  corporation,  Itcan  only  be  said 
tbat  the  damaeee  Btaoiild  be  such  as  will 
becompenoatory,  hut  there  Ib  no  rule  ex- 
cept the  estimation  ot  a  Jury  of  the  loss 
which  the  plaintiff  Iibh  auffered,  and  thia 
must  necesHarily  depend  somewhat  upon 
the  feelings  or  temperament  of  the  jurors. 
But,  in  a  case  like  this  which  is  nuw  be- 
fore us,  that  which  is  to  be  paid  tor  by 
the  cities  and  towns  is  the  probability  of 
better  health  and  greater  personal  com- 
fort for  the  people  at  largefrom  the  carry- 
ing; out  of  the  proposed  improvement.  It 
is  very  plain  that  there  is,  and  in  the  nat- 
ure of  the  vase  can  be,  no  means  of  an  ac- 
curate measurement,  no  matter  what 
tribunal  has  to  deal  with  the  subject.  All 
that  could  be  done  by  any  tribunal  would 
be  to  take  into  view  all  the  various  ele- 
ments and  considerations  tbat  might  ap- 
pear to  have  a  Just  bearing  upon  the  ques- 
tion, and  determine  as  fairly  as  possible 
what  is  just  and  equitable,  under  all  the  cir- 
cumstances. Absolute  accuracy  or  equal- 
ity being  out  of  the  question  as  impracti- 
cable, shall  it  be  declared  that  the  legisja 
tnremust  lay  down  some  artificial  rule  tor 
the  guidance  of  the  coDimissioners,  when 
it  is  plain  that  no  artificial  rule  can  define 
or  include  all  the  elements  which  it  might 
be  proper  to  consider?  When  the  rule  is 
laid  down  tbat  an  assessment  -  shall  be 
made  in  proportion  to  the  benefits  re- 
ceived, this  usually  has  reference  to  a  ben- 
efit to  property  which  is  appreciable,  and 
may  to  some  extent  be  ascertained  by  In- 
quiring as  to  the  value  of  property  in  the 
market.  A  town  may  no  doubt.  In  a  cer- 
tain sense,  be  said  to  be  benefited  by  any- 
thing which  Improves  the  health  or  com- 
fort of  Us  inhabitants,  and  indirectly  the 
value  of  property  may  also  be  increased. 
But  it,  as  will  presently  be  shown  by  a 
reference  to  decided  cases,  such  a  rule  is 
not  necessarily  to  be  applied  in  cases 
where  the  improvement  is  chiefly  for  the 
advantage  of  property,  by  a  still  stronger 
reason  it  must  be  deemed  insnfficiont  and 
unsuitable  in  a  case  like  the  present. 
Where  a  great  public  work  of  establishing 
an  extensive  system  of  sewerage  is  entered 
upon,  tor  the  use  of  many  different  cities 
and  towns,  there  are  many  elements 
which  onght  to  be  taken  into  considera- 
tion in  apportioning  the  cost;  tor  in- 
stance, the  exigency  or  special  need  of 
such  an  improvement  in  particular  locali- 
ties, the  area  which  can  be  accommodated, 
the  present  or  probable  population  or 
wealth  of  the  different  cities  and  towns, 
the  value  of  the  land,  and  its  adaptability 
for  homes,  factories,  or  other  places  of 
business,  and  other  elements  which  can- 
not be  fully  enumerated  in  advance.  It 
cannot  be  laid  down  as  a  rule  that  in  the 
distribution  and  apportionment  of  this 
public  burden  it  is  necessary  to  aim  at  ex- 
act equality  or  proportion,  according  to 
any  rule  or  standard  which  is  to  be  laid 
down  and  defined  beforehand.  The  ap- 
portionment sho'ild  be  just  and  equitable, 
under  all  the  circumstances  which  may  be 
found  to  exist.  In  the  determination, 
there  must  necessarily  be  a  large  discretion 
as  to  the  weight  which  is  to  be  given  to 
particular  considerations.    It  should  not. 


however,  be  understood  tbat  the  discre- 
tion is  wholly  arbitrary.  It  is  limited 
and  defined  by  the  requirement  that  the 
proportion  shall  be  determined  in  such  man- 
ner as  the  commissioners  shall  deem  jost 
and  equitable;  and  this  discretion  is  to  be 
exercised  under  the  supervision  and  snb- 
ject  to  the  sanction  of  this  court.  No 
doubt  an  award  which  should  he  found 
to  be  extravagant  and  unreasonable 
would  be  rejected.  The  commissionera 
are  made,  in  a  sense,  ofBoers  of  the  court. 
The  provision  that  their  award  shall  take 
elfect  only  when  It  shall  have  been  accept- 
ed by  the  court  Implies  a  right  of  the  par- 
ties to  be  heard  upon  the  question  of  ac- 
ceptance. Even  without  an  express  pro- 
vision to  tbat  effect.  It  has  been  held  re- 
peatedly tbat,  when  commissioners  areap- 
polnted  by  this  court,  their  award  must  he 
returned  into  court  tor  acceptance.  Turn- 
pike Corp.  V.  County  of  Norfolk,  6  Alien, 
3o»;  Brayton  v.  Fall  River,  124  Mass.  95; 
Wyman  v.  Railroad,  V2»  Mass.  346.  It  is 
therefore  to  be  assumed  tbat.  In  tlie  exer- 
cise of  the  discretion  confided  to  the  com- 
miBRi<mer8,  no  rule  of  law  or  equity  will 
be  violated,  and  that  the  cities  and  towns 
will  have  all  the  protection  to  which  they 
are  entitled.  It  is  conceded  in  the  argu- 
ment that  they  are  not  entitled,  as  a  mat- 
ter of  constitutional  right,  to  appeal  to  a 
Jury;  as,  indeed,  individuals  are  not  in 
similar  cases.  iSunderland  Bridge  Case, 
122  Mass.  459;  Northampton  Bridge  Case, 
116  Mass.  442;  Howe  v.  Cambridge,  114 
Mass.  388.  In  other  respects  relating  to 
the  obligations  imposed  upon  them,  their 
rights  are  not  the  same  as  the  rights  of  in- 
dividuals of  other  corporations.  Aga- 
wam  V.  Hampden,  130  Mass.  528,  ^0,  and  - 
cases  cited.  It  is  not  necessary  at  present 
to  go  into  this  question  further  than  to- 
hold  that,  in  order  to  ascertain  the  prop- 
er proportions  to  be  paid  by  several  dif- 
ferent cities  and  towns  for  a  public  Im- 
provement, consisting  of  an  extensive  sys- 
tem of  sewerage  available  to  be  used  by 
them  all,  the  legislature,  it  it  sees  fit  to  do- 
so,  may  properly  provide  tbat  this  court 
shall  appoint  disinterested  commissioners, 
who,  after  due  notice  and  a  hearing,  aball 
determine  such  proportions  in  such  man- 
ner as  they  shall  deem  just  and  equitable, 
and  return  their  award  into  court;  and 
Uiat,  when  accepted  by  the  court,  the- 
award  shall  be  binding.  Even  after  the 
acceptance  by  this  court  of  such  an  award, 
the  legislature,  if  it  does  not  like  it,  may 
still  provide  by  new  legislation  for  a  new 
scheme  for  the  future  distribution  of  the 
burden.  Scituate  v.  Weymouth,  108 
Mass.  128;  Agawam  v.  Hampden,  130 
Mass.  528.  The  final  authority  still  rests 
with  the  legislature,  and  no  doubt,  if  it 
saw  fit  to  do  so,  it  might  itself  appoint 
the  commissioners  with  directions  to- 
make  their  report  directly  to  the  legii>lu- 
ture. 

This  conclusion  is  well  supported  by  the 
practice  which  has  prevailed  and  thecourse 
of  judicial  decisions  In  this  common- 
wealth. As  already  observed,  these  have 
chiefly  related  to  improvements  designed 
primarily  to  increase  the  value  of  land, 
and  not  adopted  with  special  view  to  the 
health  of  the  people.    In  a  few  instances,. 
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the  benefit  to  profterty  has  been  prescribed 
as  the  basis  of  aBsesBment,  Examples  of 
thi8  are  found  in  Prov.  St.  17U2,  c.  11,  (1 
Prov.  St.  506 ;)  St.  1869.  c.  142.  More  often, 
however,  tbe  asseasmeDt  Is  to  be  laid  up- 
on persons,  estatea,  cities,  or  towns  wbich 
are  found  to  be  benefited  witbont  any  rule 
being  prescribed  that  tbe  assessments  shall 
be  In  proportion  to  the  benefits.  In  such 
case  the  selection  of  the  cities  and  towns 
by  the  court  or  commiHsioners  is  a  substi- 
tute for  the  designation  by  the  legislature 
itself;  and  it  Is  often  added  in  the  stat- 
utes that,  upon  the  cities  and  towns  se- 
lected, tbe  assessment  shall  be  Just  and 
equal,  or  equitable,  or  reasonable.  St. 
1820,  c.  69;  St.  18e2,  c.  177;  St.  1863,  c.  107; 
St.  1868,  c.  309,  §§  3,  8;  Id.  c.  322;  St.  1869, 
«c.l«a.  244,  266,  273;  St:  1870,  cc.  182,  219, 
237,  206 ;  St.  1871,  cc.  177,199;  St.  1872,  cc. 
129-131.  296;  St.  1873,  c.  200;  St.  1874,  c. 
289;  St.  lK76.cc.  175.193,  200;  St.  1878,  c. 
110.  In  other  instances  the  statutes  hare 
made  no  reference  at  all  to  benefits,  but 
have  simply  required  that  the  assessments 
should  be  in  proportion  to  value,  or  should 
be  just  and  equitable,  or  somntblng  like 
that.  St.  1863,  c.  191;  St.  1865,  c.  159;  St. 
1867,  C.  296;  St.  1870,  cc.  302,  303;  St.  1871, 
c.  38;  St.  1874,  c.  265.  See,  also,  St.  1863, 
c.  88.  In  still  otberinstances,  assessments 
for  local  improvetaents  have  been  author- 
ised or  directed,  with  no  rule  or  sugges- 
tion whatever  to  sbow  on  what  principle 
they  should  be  mad  a.  Prov.  St.  1716-17,  c. 
5,  (2  Prov.  at.  44;)  Prov.  St.  ]764-«5,  c.  23, 
(4  Prov.  St.  740:)  Prov.  St.  1768,  c.  12,(4 
Prov.  St.  1023;)  St.  1862,  c.  177,  the  provis- 
ion a«  to  counties;  St.  1865,  c.  88;  St.  1866,  c. 
2U5;  St.  1868,  C.  80;  Sn.  1869,  c.  378.  By  St. 
1834, 0. 15,  and  St.  1835,  c.  56,  theconnty  com- 
missioners wereauthorlKed  to  lay  a  portion 
of  the  e:rpense  upon  the  county  wltboat 
other  limit  than  that  in  one  case  it  was  to 
be  not  more,  and  in  the  other  case  not  less, 
than  one-half.  In  all  such  cases  it  must 
have  been  assumed  by  the  legislature  that 
the  determination  should  be  just  and 
equitable,  or  reasonable,  and  it  would 
probably  be  no  strained  construction  to 
bold  that  such  a  provision  was  implied,  just 
as  the  law  implies  reasonable  time  in  the 
eonstructlon  of  contracts  where  no  time  is 
specified.  The  omission  to  prescribe  a  fixed 
rule  for  the  assessment  of  the  cost  of  local 
improvements  has  been  vindicated  in  nu- 
merous decisions  of  this  court.  Thecaseot 
Turnpike  Torp.  v.  County  of  Horfolk,  6  Al- 
len,353, arose  underSt.  1S62,C.177,  by  which 
a  turnpike  and  bridges  were  madea  public 
highway;  and  commissioners  to  be  ap- 
pointed by  this  court  were  to  award  the 
damages.and  also  "to  determine  and  decree 
In  what  proportions  said  amount  shall  be 
paid  by  tbe  counties  of  Norfolk  and  Plym- 
outh,  respectively. "  No  rule  was  given  to 
guide  tbe  assessment  as  to  the  counties. 
An  award  was  made  that  tbe  connty  of 
Norfolk  should  pay  three-quarters  of  tbe 
amount  that  was  fixed  upon  as  damages; 
and  that  county  objected  to  the  accept- 
ance of  the  award,  assigning,  among 
other  grounds,  that  the  legislature  bad 
exceeded  its  constitutional  powers  in  dele- 
gating legislative  and  Judicial  powers  to 
the  commissioners,  and  in  imposing  un- 
equal and  unjust  burdens  upon  counties 


and  towns.  The  argument  is  hot  fnlly  re- 
ported, but  a  reference  to  the  original 
brief  shows  that  it  was  contended,  among 
other  things,  on  behalf  of  the  county,  that 
the  statute  was  unconstitutional,  because 
no  rule  of  apportionment  was  adopted  as 
to  the  share  of  the  counties;  that,  as  to 
the  towns,  reference  was  hau  to  the  doc- 
trine of  benefits,  but  in  reference  ti>  the 
counties  the  decision  was  entirely  arol- 
trary;  that  the  property  of  tbe  county 
was  subjected  to  the  decree  of  the  commis- 
sioners, with  no  right  of  appeal;  and 
that  the  power  of  determining  wbatconn- 
ties  or  towns  shall  bear  burdens,  or  the 
distribution  of  benefits,  coold  not  be  dele- 
gated, being  reposed  in  the  legislature. 
But  it  was  held  that  the  statute  was  val- 
id, under  the  cianse  of  the  constitution  be- 
fore cited,  authorising,  the  legislature  to 
make  ail  manner  of  wholesome  and  rea- 
sonable laws.  Tbe  case  of  Dorgaa  v.  Bos- 
ton, 12  Allen,  223,  arose  under  St.  1865,  c. 
169,  providing  that  the  expense  of  widen- 
ing a  street  should  be  assessed  upon  the 
abutting  estates  in  proportion  to  their 
value,  as  they  should  be  appraised  b.v  the 
mayor  and  aldermen  of  the  city  when  the 
improvements  have  been  made.  The  whole 
principle  of  assessing  the  cost  of  local  im- 
provements upon  abutters  was  attacked 
in  the  argument.  The  court, in  tbe  course 
of  the  elaborate  judgment  sustaining  tbe 
validity  of  the  statute,  said:  "Nor  can  it 
be  contended  that  the  constitution,  in  re- 
gard to  this  species  of  taxation,  furnishes 
any  fixed  rules  of  proportion,  or  gives  any 
absolute  standard  by  which  to  determine 
whether  a  particular  tax  is  within  the 
limits  of  the  legitimateexerclse  of  the  pow- 
er granted.  Undoubtedly  a  very  widedis- 
cretion  was  intended  to  be  left  to  the  leg- 
islature as  to  the  subjects  and  method  of 
executing  the  authority  conferred  on  them 
of  imposing  taxes  for  purposes  other  than 
those  of  a  general  nature,  and  yet  the 
power  is  not  wholly  without  limit." 
Page  237.  The  re<itiirement  that  taxes 
should  be  proportional  does  not  apply  to 
such  a  case.  Pages  240,  241.  .  See,  also, 
Merrick  v.  Amherst,  12  Allen,  500.  The 
case  of  Springfield  v.  Gay,  Id.  612, 
arose  under  St.  1803,  c.  107,  autborlaing 
the  city  council  of  Springfield  to  construct 
certain  drains,  and  with  the  assistance  of 
a  competent  engineer  to  determine  what 
portion  of  the  expense  should  be  borne  by 
the  city  and  what  portion  by  the  ownera 
of  real  estate,  the  latter  portion  to  be 
equitably  and  ratably  assessed  upon  the 
owners.  Sections  3, 4.  No  other  rule  for 
tbe  assessment  was  given.  An  owner  of 
land  objected  to  the  tax  assessed  upon 
him.  The  court,  in  sustaining  its  validity, 
said:  "The  statute  does  not  require  that 
the  assessments  imposed  on  estates  to  de- 
fray the  expense  of  building  sewers  shoald 
be  assessed  accordlngto  tbebenefits  which 
each  estate  might  receive  from  their  con- 
struction. It  prescribes  no  fixed  rule  or 
standard  by  which  such  assessments 
should  tie  laid.  Tbe  only  limitation  on 
tbe  power  of  tbe  assessors  is  that  tbey 
shonld  be  equitably  and  ratably  assessed. 
The  rule  or  basis  of  the  assessment  Is  left 
entirely  to  the  judgment  and  discretion  of 
the  assessors. "    Page  616.    "  We  can  read- 
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ily  see  that  it  would  be  difficult,  U  not  im- 
practicable,  to  make  an  aesetistnent  vrhicb 
would  operate  fairly  and  equally,  baeed  on 
an  estimate  of  the  benefits  which  each  ea 
tate  might  derive  from  tbeeonstructiun  of 
the  sewer.  These  benefits  would  necessarily 
beconjectural  and  diiBcult  of  estimation." 
PagePilG.  Without  furtberqnotatlon  from 
the  languaKe  of  decisions,  it  was  also  held 
that  the  assessment  need  not  bain  propor- 
tion to  the  benefits  received,  in  Workman 
V.  Worcester,  118  Mass.  108,  177;  Keith  v. 
Boston,  120  Mass.  108,112;  and  Snow  v. 
Fitch!)urg,  136  Mass.  183.  Other  elements 
which  might  be  considered  are  mentioned 
in  Com.  T.  Newburyport,  103  Mass.  129, 
134;  Society  v.  Boston,  116  Mass.  181. 183; 
and  Snow  v.  Fitcbburg,  ubi  supra.  Tho 
power  to  deleg'ate  the  determination  to 
commissioners,  and  the  general  character 
of  their  investigation,  are  ptated  in  Salem 
Tnrupike,etc..  V.  County  of  Essex,  lUO  Mass. 
282:  Dow  T.  Wakefield,  103  Mass.  207,  273; 
Scituate  V.  Weymouth,  108 Muss.  128 ;  Bray- 
ton  V.  Fall  River,  124  Masd.  95;  Agawam  v. 
Hampden,  130  Mass.  528.  The  authorities 
cited  by  the- respondents  from  Vermont, 
New  Jersey,  and  Micbigan,  show  that  dif- 
ferent views  of  theleglslative  power  prevail 
in  those  states.  If  the  question  were  entire- 
ly new,  these  decisions  would  be  entitled 
to  and  would  have  great  weight  with  us; 
but  they  are  not  consistent  with  the  views 
which  we  entertain  of  the  powers  vested 
in  the  legislature  by  our  own  constitution. 

It  is  further  contended  that  the  assess- 
luent  provided  for  by  the  statute  cannot 
be  upheld,  because  it  is  to  bb  levied  and 
collected  before  the  ascertainment  of  the 
cost  by  the  actual  completion  of  the  work. 
Hot  we  are  at  a  loss  to  see  how  a  public 
work  can  be  carried  on  unless  the  means 
are  raised  for  current  expenses  before  its 
completion;  and  there  can  be  "no  valid 
distinction  in  principle  between  a  right  to 
raise  money  for  a  specific  object  yet  to  be 
accoraplinhed,  and  a  right  to  raise  it  to 
defray  the  expense  of  the  same  object  after 
It  has  been  attained."  City  of  Lowell  v. 
Oliver,  8  Allen,  247.  2.57;  Carter  v.  Cam- 
bridge, etc..  Prop.,  104  Mass.  230,  239.     . 

Tt  is  urged  in  behalf  of  tlie  town  of 
Stonetaam  that  it  has  no  local  sewers,  ex- 
cept o'maln  drain,  and  that  the  system  for 
the  disposal  of  sewage  will  be  of  no  bene- 
fit to  the  town.  The  tow.u  may,  never- 
theless, be  in  need  of  a  system  of  local 
sewer,  and  may  have  one  before  the  gen- 
eral system  provided  for  by  the  statute  of 
1880  Is  completed.  The  weight  of  this  ob- 
jection is  not  for  us  at  this  stage  of  the 
proceedings.  The  special  considerations 
urged  In  behalf  of  the  town  of  Winthrop, 
growing  out  of  the  fact  that  it  already 
lias  an  established  and  satisfactory  sys- 
tem of  local  sewers,  discharging  Into  the 
ocean,  are  also  proper  to  be  laid  before 
the  commissioners,  but  cannot  be  taken 
into  account  by  us  in  the  present  hearing. 
None  of  the  objections  taken  to  the  valid- 
ity of  the  statute  being  found  to  be  valid, 
the  petitioners  are  entitled  to  maintain 
their  petition  for  tho  appointment  of  com- 
missioners to  determine  the  proportions 
which  the  several  cities  and  towns  are  to 
pay.  as  provided  in  the  statute.  Ordered 
accordingly. 


(126  N.  T.  637) 

In  n  Qebbio's  Estatk. 

In  re  Huss. 

(Court  of  Appeals  oj  New  York.    June  2,  189L) 

FOBBieH  I1A.W — FREBtlMFTION — MnKICIPAI.  COSFO- 
BATIO»— LbOACT. 

1.  When  proof  of  a  law  of  a  forelKn  country 
has  been  given  from  a  publication  made  under 
governmental  authority,  the  presumption  is  that 
such  law  is  btill  in  force,  in  the  absence  of  some 
equally  good  evidence  that  it  lias  Deen  amended 
or  repealed. 

3.  A  oommanity  which,  by  the  unwritten  law 
of  the  coantry  in  which  it  lies,  confirmed  by  a 
public  statute,  is  entitled  to  take,  hold,  and  man- 
age property  in  the  right  of  its  citizens,  as  a  cor- 
poration aggregate,  may  take  a  legacy  in  Kew 
York. 
Reversing  8  N.  "2.  Bapp.  760. 

Appeal  from  supreme  court,  general 
term,  second  department. 

KicbarU  M.  Bruno  and  E.  Countryman, 
for  appellants.  Jacob  F.  Miller,  lor  re- 
spondent. 

Gray,  J.  The  testator  ga  ve  one-fourth 
of  his  residuary  estate  to  the  community 
of  Horthauseu,  a  municipality  situated  in 
the  Grand  Duchy  of  Baden,  a  state  of  the 
Qerraan  Empire;  and  the  question  raUed 
upon  the  settlement  of  the  accounts  of  bis 
exticutor  was  whether  it  has  legal  capaci- 
ty to  take  its  distrlbativeshare  of  the  per- 
sonal estate,  no  claim  t>eing  made  npon  the 
realt.r.  The  surrogate  decreed  adversely 
to  the  claim  of  the  legatee;  bis  decree  re- 
citing that  the  proofs  were  Insufficient  to 
allow  it  to  take  an.y  of  the  property,  or  to 
be  a  legatee  under  the  la  ws  of  this  state. 
This  decree  has  been  affirmed  by  the  gen- 
eral term.  The  surrogate  expressly  found 
that  the  legatee  had  been  a  municipal 
body  for  the  past  900  years,  but  refused 
to  find  that  by  the  unwritten  or  by  the 
written  law  of  the  coantry  it  was  aatbor- 
ized  to  take  and  hold  bequests  of  person- 
al property,  or  to  hold  personal  property 
as  a  corporation.  In  so  ruling  upon  the 
question  of  the  legatee's  legal  capacity, 
I  think  the  surrogate  has  erred.  By  a 
competent  witness,  in  the  person  of  the 
German  vice-consul,  who,  before  entering 
npon  the  foreign  service  of  the  German 
Empli«,  had  filled  a  Judicial  position  and 
was  acquainted  with  the  laws  of  tbe  dif- 
ferent states  comprising  that  Empire,  it 
was  proved  that  the  Grand  Duchy  of  Ba- 
den had  an  unwritten  and  a  written  law. 
By  the  unwritten  law  of  the  county, 
"communities,"  by  which  term  a  city  or 
township  was  characterised,  had  a  right 
to  -acquire  and  to  manage  property,  and 
to  take  by  bequest.  A  copy  of  the  laws 
and  statutes  of  the  Grand  Duchy,  printed 
by  governmental  authority  in  the  official 
printtug-offlce  In  1^2,  was  offered  in  evi- 
dence, and  from  it  proof  was  given  that 
"every  community  has  a  right  to  admin- 
ister its  affairs  as  a  community,  and  to 
manage  property  independently  for  itself;" 
and  that  "ail  movable  and  immovable 
property  of  communities  is  tbe  property 
of  the  citizens, "as  "a  corporation. "  or 
"as  a  body,"  or  "as  a  whole, "  (the  Gei^ 
man  word  In  the  aict  being  the  equivalent 
of  these  terms.)  This  witness  gave tbeon- 
ly  evidence  in  the  case,  and  nothing  waa 
offered  in    contradiction   of  it,  nor  any 
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other  proof  given  upon  the  qnestlon  of 
what  was  the  law  of  the  domicile  of  this 
legatee.  Bat  because  it  appears  that, 
since  this  publication  of  the  Grand  Ducal 
laws  and  statutes  in  1882,  a  legislature 
has  been  in  existence,  and  that  the  evi- 
dence of  the  witness  that  these  statutes 
and  the  unwritten  law,  concerning  which 
he  had  testified,  remained  In  force,  was 
predicated  upon  the  fact  that,  by  virtue 
of  his  official  position,  he  would  have  been 
made  acquainted  with  any  Changes  by  leg- 
islative enactment,  it  was  thought  that  the 
proofs  were  insufficient.  The  surrogate 
held  that  It  most  be  shown  that  the  law 
relied  upon  to  ratabllah  the  corporate  ca- 
pacity was  in  force  at  the  time  of  the  tes- 
tator's death,  and  that  the  evidence  here 
■was  merely  hearsay,  and  therefore  incom- 
petent. He  also  held,  upon  the  authority 
of  Hynes  v.  McDermott,  82  N.  Y.  41,  that 
there  was  no  .presumption  of  the  con- 
tinned  existence  of  the  earlier  law.  That 
easels  not  controlling  upon  the  question 
here.  The  books  offered  upon  the  trial  in 
that  case,  as  containing  the  laws  of 
France,  were  the  publication  of  a  private 
person.  They  were  not  proven  nor  did 
they  i)urport  to  have  been  published  by 
governmental  authority,  and  were  there 
seen  for  the  first  time  by  the  witness. 
Moreover,  one  of  the  volumes  was  edited 
at  a  date  subsequent  to  the  transaction 
to  which  they  were  sought  to  be  made 
applicable.  Nor  was  it  considered  that 
the  evidence  of  the  witness  as  to  the  re- 
ception of  these  private  works  in  the 
French  courts  amounted  to  proof  of  that 
fact.  Upon  the  question  of  whether  the 
presumptitm  should  prevail  that  a  law 
once  shown  to  have  existed  continued  the 
same  until  the  time  of  the  event,  about 
which  the  controversy  turned,  the  court 
refused  to  pass  definitely,  as  being  unim- 
portant to  the  decision.  Chief  Judge 
Foi.GKR  Intimated,  however,  pretty 
strongly,  on  the  authority  of  Raynham 
r.  Canton,  3  Pick.  298,  that,  if  the  ques- 
tion of  presumption  was  in  the  case,  the 
court  would  have  to  make  It.  In  Rayn- 
ham V.  Canton,  In  connection  with  proofs 
relating  to  a  marriage  In  Rhode  Island  In 
1817,  a  volume  of  the  laws  of  that  state, 
published  by  Its  authority  in  179i>,  was 
offered :  but  it  was  rejected  upon  the  mere 
objection  or  denial  Interposed  by  counsel 
that  the  law  so  evidenced  was  not  the  law 
at  the  time  of  the  marriage.  Judge.PAR- 
KER,  delivering  the  opinion  of  the  sn- 
■  preme  court,  in  reversal  of  the  judgment, 
held  that,  "the  law  being  proved  to  have 
existed  in  the  manner  above  stated,  it 
must  be  presumed  to  exist  until  proved 
by  as  good  evidence  to  have  been  repealed." 
I  think  the  rule  In  the  Massachusetts  case 
should  be  adopted  by  us  as  correct,  upon 
principle.  The  rule  of  presumption,  as 
applied  to  the  continuance  of  a  law,  may 
well  rest  upon  the  same  basis  that  is 
found  for  similar  presumptions  in  many 
human  affairs.  In  Oreenleaf  on  Evidence, 
(volume  1„  §  41,)  the  authorstates  the  rule 
that"  when  the  existence  of  a  person,  a  per- 
sonal relation,  or  a  state  of  things  is  once 
established  by  proof,  the  law  presumes 
that  the  l)er8on,  relation,  or  state  of 
things  continues  to  exist  as  before,  until 
v.27N.E.no,10— 50 


the  contrary  is  shown,  or  until  a  different 
presumption  is  raised  .from  the  nature  of 
the  sBbject  In  question."  In  People  v. 
Manhattan  Co.,  9  Wend.  351,  is  an  illus- 
tration of  the  rule,  where  it  was  heldth^t, 
a  corporation  having  been  shown  to  have 
been  legally  created,  it  Is  "in  judgment  of 
law  supposed  to  continue  to  exist  until 
the  contrary  Is  shown."  If  in  such  in- 
stances the  presumption  should  obtain, 
how  much  greater  the  reason  for  it  in  the 
case  of  a  public  law  in  a  foreign  state  or 
country.  In  addition  to  the  Massachu- 
setts case  of  Raynham  v.  Canton,  there  is 
to  be  -found  authority  tor  the  rule  in  the 
opinions  of  the  courts  of  other  states.  In 
People  V.  Calder,  30  Mich.  85,  the  question 
arose  as  to  the  law  governing  marriage 
in  the  state  of  New  York  in  1869.  A  vol- 
ume of  New  York  -  Statutes,  printed  in 
1852,  was  held  to  be  competent  proof  of 
what  the  law  was;  the  court  considering 
that,  as  no  proof  was  oSered  to  indicate 
any  change  in  the  law,  the  jury  might 
fairly  presume  that  it  continued  as  it  was. 
In  Harryman  v.  Roberts,  52  Md.  64,  a  vol- 
ume of  Ohio  Revised  Statutes,  published 
In  1860,  was  admitted  as  evidence  of  the 
existing  law  of  that  state,  when  the  ques- 
tion to  which  it  was  made  applicable 
arose  in  1879.  And  see  State  v.  Patterson, 
2  Ired.  346.  It  may  be  observed  that  the 
very  notion  of  a  law,  as  furnishing  a  rule 
of  govei-nment  or  of  conduct,  suggests 
permanence  as  a  characteristic,  and  does 
not  involve  the  Idea  of  change.  I  am  led 
to  the  opinion  that,  when  proof  of  a  law 
of  a  foreiicn  state  has  been  given  from 
a  publication  made  under  governmental 
authority,  the  rules  and  principles  of  evi- 
dence entitle  it  to  be  considered  as  the  ex- 
isting law  of  the  land.  In  the  absence  of 
some  equally  good  evidence  that  It  has 
been  changed  or  repealed. 

We  have,  then,  in  this  legatee  a  collect- 
ive body  of  individuals,  which  has  existed 
for  past  hundreds  of  years  as  a  municipal- 
ity, under  the  description  of  a  "communi- 
ty." It  had  acquired,  and  by  the  unwrit- 
ten or  common  law  it  possessed  and  exer- 
cised, certain  rights  of  self-government 
and  powers  to  acquire  and  to  manage 
property  for  itself.  By  enactment  of  the 
Grand  Ducal  government,  its  franchises 
and  powers  were  recognized  and  con- 
firmed to  it.  The  public  statutes,  in  pro- 
viding that  all  the  property  of  a  compsu- 
nity  is  the  property  of  its  citizens,  as  a 
corporation  or  as  a  body.  In  fact,  thereby 
invested  the  existing  municipal  body  ag- 
gregate with  ata  essential  attribute  of  a 
corporation.  This  legislation  would  seem 
to  have  amounted  to  an  Incorporation 
by  sovereign  recognition  and  grant  of 
powers  and  franchises.  But,  whether 
chartered  or  incorporated  by  statute  or 
not,  wo  are  bound  to  consider  the  commu- 
nity as  an  artificial  legal  person.  In  Ger- 
many, in  the  eye  of  the  law,  it  is  a  "judi- 
cial person, "  according  to  the  evidence  of 
the  witness  in  this  case,  as  under  the  Ro- 
man law,  in  the  classification  of  the  writer 
Savlguy,  it  was  a  "Juristical  person."  It 
Is  conceded  by  the  law  such  powers  and 
rights  as  to  give  It  the  character  of  indi- 
viduality and  to  enable  it  to  take,  hold, 
and  administer  upon  property.    The  abll- 
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Uy  to  take  the  testamentary  bequest  de 
pendB  upon  the  law  of  the  legatee's  domir 
cile.  Our  lawB  do  not  prohibit  the  be- 
quest or  the  taking,  and  the  sole  question 
to  be  considered  relates  to  the  legatee's 
capacity.  See  Chamberlain  v.  Chamber- 
lain, 43  N.  Y.  424.  When  we  And  that  by 
the  customary  orcommon  law  oftheplace 
of  its  domicile,  conflrraed  by  a  public  stat- 
ute, this  "community"  was  entitled  to 
take,  hold,  and  manage  property  in  the 
right  of  its  citizens,  as  a  whole,  or  as  an 
aggregate  body  incorporate,  we  need  pro- 
ceed no  further  in  search  of  capacity  to 
take  the  legacy.  For  the  reason  stated,  I 
think  that  the  Judgment  of  the  general 
term,  and  so  much  of  the  surrogate's  de- 
cree as  has  been  appealed  from,  should  be 
reversed,  and  that  it  should  be  decreed 
that  this  appellant  Is  entitled  to  take  its 
share  of  the  personalty  under  the  bequest 
in  Che  will,  with  costs  to  the  appellant 
here  and  in  the  courts  below,  tu  be'  paid 
oat  of  the  estate.    All  concur. 

<126  N.  Y.  B14)  

Timlin  v.  Standard  Oil  Co.  of  New 

YouK  et  al. 

(Court  cif  Appeals  of  New  York.    June  3, 18BL) 

Danoerocs  Fbehises— Landlord  and  Tenant — 
Sublease. 

1.  A  lessee  who'sublets  part  of  the  demised 
premises  on  which  is  a  wall  in  an  unsafe  condi- 
tion, Icnowing  or  baring  the  means  to  know  of  its 
condition,  is  liable  for  injury  caused  to  a  third 
person  by  the  tailing  of  the  wall  during  the  term 
of  the  sublease. 

2.  The  fact  that  the  original  lessor  retained 
the  right  to  terminate  the  lease  upon  notioe  does 
not  change  theliabilitvof  the  lessee  in  sachcase. 

8.  The  sublessee  is  not  liable  for  the  injury 
unless  he  knew  or  had  notice  of  the  dangerous 
condition  of  the  wall. 

4.  Wliere  a  oorporatiun  that  has  leased  cer- 
tain premises  allovTS  another  corporation  to  occu- 
py them,  and  the  latter  admits  that  it  is  the  owner 
of  the  lease,  the  former  corporation  Is  not  there- 
by released  from  liability  for  negligence  as  les- 
see where  there  is  no  eridenoe  that  it  has  as- 
signed tiie  lease,  since  the  burden  is  on  it,  when 
sued  as  lessee,  to  show  the  relation  between  the 
two  companies. 
Modifying  7  N.  Y.  Supp.  168. 

Appeal  from  supreme  court,  general 
term,  third  department. 

Matthew  Hale  and  LouIb  MarsbsII,  for 
appellants.  E.  Couatiyman,  for  respond- 
ent. 

Pf;ckrau,  J.  The  plaintiff  brought  this 
action  to  HH-'over  damages  arising  from 
the  death  of  her  husband,  which  occurred 
in  the  city  of  Albany  in  September,  1885, 
and  for  which  she  claimed  the  defendants 
were  liable.  She  recovered  a  judgment  at 
the  circuit  which  has  been  attirmed  at  the 
general  term,  (7  N.  Y.  Supp.  158,)  and  from 
the  judgment  of  affirmance  all  the  defend- 
ants have  appealed  to  this  court. 

The  New  York  Central  &  Hudson  River 
Railroad  Company  owned  the  premises 
upon  which  the  wall  stood,  the  falling  of 
which  caused  the  death  of  the  plaintiff's 
intestate.  For  a  number  of  years  past,  a 
firm  named  Strain  &  Reynoldii  had  leasied 
these  premises  from  the  railroad  company, 
and  in  December,  1870,  they  subleased  a 
portion  of  them  to  defendants  Mnrphy 
and  Liscomb  for  one  year  trum  May  1, 


1877,  anc^  those  defendants  occupied  such 
portion  up  to  1884,  as  tenants  of  the  firm 
by  reason  of  yearly  renewals  of  the  lease, 
either  orally  or  in  writing.  In  1884  the 
firm  of  Strain  &  Reynolds  became  the 
agents  of  the  Standard  Oil  Company  of 
New  York. .  In  July,  1884,  the  New  York 
Central  Railroad  Company,  still  being  tbe 
owner  of  the  whole  premises,  leased  tbem 
tu  tbe  Acme  Oil  Company,  one  of  the  de- 
fendants, for  five  years  from  May  1,  1884. 
Tbe  firm  of  Strain  ^Reynolds,  in  or  about 
May,  1884,  as  agents  oi  tbe  Standard  Oil 
Company,  renewed  the  lease  for  one  year 
to  defendants  Murphy  and  Liscomb  of  that 
portion  of  the  premises  which  they  had 
theretofore  leased  to  such  defendants,  and 
this  lease  was  on  the  Ist  of  May,  1886, 
again  renewed  by  Strain  &  Reynolds  as 
such  agents,  and  in  writing,  for  one  year 
from  that  date.  The  Individual  defend- 
ants occupied  the  portion  of  the  premises 
leased  to  them,  and  the  Standard  Oil  Com- 
pany occupied  tbe  balance,  and  such  rela- 
tive occupation  existed  ou  the  12th  day  of 
September,  1885,  when  the  plaintiff's  intes- 
tate was  killed.  The  lease  from  the  rail- 
road company  to  the  oil  company  con- 
tained a  provision  for  its  termination  at 
any  time  before  tbe  expiration  of  tlie  5 
years,  at  the  option  of  tbe  railroad  com- 
pany, by  0ving  60  days'  written  notice  to 
the  oil  company  of  its  option  to  so  ter- 
minate it.  Tbe  lease  from  Strain  Jt  Rey- 
nolds  to  Murphy  and  Liscomb  contained  n 
similar  clause  providing  for  Its  termina- 
tion in  the  same  way.  This  option  was 
in  existence  when  the  lease  was  renewed. 
May  1, 1885.  There  is  no  direct  evidence 
of  the  transfer  by  tbe  Acme  Company  of 
Itsintereetor  any  portion  thereof  In  the 
lease  above  described  to  the  Standard 
Company,  or  any  other  corporation  or 
person.  Tho  property  thus  leased  from 
tbe  railroad  company  is  situated  on  tbe 
west  side  of,  and  immediately  adjoining, 
lands  belonging  tu  the  Delaware  4b  Hud- 
son Canal  Company,  and  the  caual  com- 
pany thereon  laid  its  tracks,  which  at  this 
point  ran  about  north  and  south.  On 
September  12,  1885.  the  property  was  sep- 
arated from  that  of  the  Delaware  &  Hud- 
son road  by  a  brick  wall  about  11  feet  high 
and  1  foot  wide,  running  north  and  south 
for  a  distance  of  about  111  feet,  the  wall 
being  laid  wholly  on  the  land  of  the  New 
York  Central  &  Hudson  River  Railroad 
Company,  but  within  2  inches  of  the  line 
between  the  two  companies.  From  tbe 
top  of  this  wall  there  had  been  a  shed  roof  . 
running  towards  tho  west,  which  tipped 
in  that  direction,  BO  that  the  water  sned 
was  away  from  the  lands  of  the  Delaware 
&  Hudson  Company.  The  wall  formod  the 
eastern  boundary  of  the  property  leased 
to  the  Acme  Company,  and  the  property 
thus  leased,  and  consisting  of  not  much 
more  than  a  rough  shed,  was  used  as  a 
sort  of  storage  place  for  oil,  and  was  but 
one  story  high.  It  was  all  one  building  at 
the  time  Strain  &  Reynolds  leased  it  from 
the  railroad  company,  and  they  leased  the 
northern  end  to  the  individual  defendants. 
There  was  never  any  dividing  brick  wall 
between  the  northerly  portion  occupied 
by  them  and  tbe  southerly  portion  occu- 
pied by  the  oil  company.    There  was  slm- 
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ply  a  fence  or  board  partition  mnnlngr 
east  and  west,  and  nailed  against  posts, 
BO  as  to  distinguish  the  parts  occapied  by 
each  r<!8pectively.  No  barrels  of  oil  were 
ever  pot  against  this  brick  vrall  by  any  of 
the  pat'ties.  The  briek  wall  from  the 
northerly  to  the  soatberlyend  was  one 
continnons  wall,  with  an  angle,  which 
was  68  or  70  feet  from  the  northerly  end, 
and  in  the  part  occupied  by  the  indlvldnal 
defendants.  The  plaintiff's  intestate  was 
a  laborer  in  the  employ  of  the  Delaware  & 
Eiadson  Caual  Company,  and  on  the  12tb 
Of  September,  1886,  he  had  gone  to  work 
to  repair  the  tracks  of  that  company  op- 
posite these  premises.  While  workini? 
uiere  the  wall  fell  over  and  upon  him  and 
■smshed  bim  to  death.  The  wall  for  about 
a  distance  of  60  feet  fell  over,  the  northern 
end  of  the  fall  being  about  6  feet  from  the 
northern  end  of  the  walU  It  is  claimed 
that  It  was  all  on  that  portion  of  the 
premises  which  had  been  leased  to  the  in- 
dividual defendants.  There  was  evidence 
on  the  part  of  the  plaintiff  tending  to 
Bbow  that  the  wall  nad  been  in  a  leaning 
condition,  out  of  plumb,  and  dangerous 
for  a  nnmber  of  years,  and  there  was  evi- 
dence from  which  a  Jury  might  infer 
knowledge  by  the  oil  companies  of  its  con- 
dition, and  that  it  was  dangerous  and 
liable  to  fall,  at  the  time  when  the  lease 
was  renewed  iu  the  name  of  the  Standard 
Oil  Company  to  Murphy  and  Liscomb  in 
May,  1885.  There  was  also  evidence  from 
-which  the  jury  might  have  Inferred  negli- 
gence on  the  part  of  the  oil,  company  if  its 
officers. or  agents  were  ignorant  of  this 
dangerous  condition  of  the  wall  at  that 
time. 

The  plaintiff  claims  to  hold  ail  the  de- 
fendants on  the  ground  that  they  were 
all  guilty,  either  of  letting  premises  with  a 
nuisance  upon  them  of  a  nature  danger- 
ous to  tbe  public  or  an  adjoining  owner, 
or  of  maintaining  sucb  nuisance  on  prem- 
ises leased  to  them  while  such  nnisance  ex- 
isted. The  counsel  for  the  Acme  Company 
maintains  there  is  no  evidence  to  sustain 
a  recovery  against  it.  That  company 
took  the  lease  of  the  whole  property  from 
tbe  railroad  company.  There  Is  no  evi- 
dence of  any  assignment  or  sublease  to' 
tbe  Standard  Company,  nor  any  direct 
evidence  upon  tbe  subject  of  tbe  relation- 
ablp  between  these  two.  The  Standard 
Company  admits,  for  purposes  of  its 
own,  that  it  has  been  the  owner  of  tbe 
lease  from  the  time  of  its  ezecntion,  and 
tbattts  liability  is  to  be  determined  as  if 
its  name  bad  been  inserted  in  the  lease. 
This  does  not  absolve  the  Acme  Compa- 
ny. The  Standard  may  admit  its  own  lia- 
bility, but  cannot  by  admission  destroy 
that  of  the  Acme  Company  to  the  plain- 
tiff, if  it  otherwise  exist.  So  far  as  ap- 
pears, there  has  been  at  least  entire  ac- 
quiescence on  tbe  part  of  tbe  Acme  Com- 
pany in  tbe  assumption  of  power  by 
Strain  &  Reynolds,  acting  as  agents  of  the 
Standard  Company,  to  lease  a  portion  of 
tbe  premises  to  the  Individual  defendants 
and  in  their  reception  of  rent.  The  Acme 
Company  might  bave  tbns  acqnlesced  be- 
<>anse  they  had  transferred  by  assignment 
or  snblease  all  their  interest  to  the  Stand- 
ard Company  at  a  time  when  they  were 


entirely  Ignorant  of  the  existence  of  any 
dangerous  nuisance  on  the  premises. ' 
They  also  might  have  acqaiesced  because, 
while  taking  tbe  lease  in  their  own  name, 
they  really  took  it  as  partners  or  joint 
owners  with  the  Standard  Company,  al- 
tliough  no  formal  transfer  of  tbe  legal  ti- 
tle or  any  portion  of  It  had  been  made. 
An  eqnally  strong  inference  possibly  might 
be  drawn  as  to  the  existence  of  either  fact, 
and  generally  such  a  condition  of  the  evi- 
dence would  be  fatal  to  the  position  of  tbe 
plaintiff,  who  asserted- tbe  liability  of  the 
Acme  Company.  But  the  nature  of  the 
relationship  between  the  two  companies 
was  a  matter  of  evidence  peculiarly,  if 
not  solely,  within  their  power  to  prove. 
Prima  fncie,  the  Acme  Company,  being 
the  lessee,  assonied  the  responsibility  con- 
sequent upon  such  a  position.  If  their  re- 
lationship was  such  as  to  exempt  the 
Acme  Company  from  all  liability.  Is  it  too 
much  to  assume  that  the  fact  would  bave 
been  proved  by  it?  If  either  one  of  two 
inferences  could  be  drawn,  the  one  incul- 
patory and  the  other  exculpatory  of  the 
Acme  Company,  should  not  a  jury  be  per- 
mitted to  draw  that  one  most  favorable 
to  the  plaintiff,  when  the  Acme  Company, 
with  all  the  evidence  In  its  own  power 
and  posBeasion,  fails  to  produce  It,  and 
to  thus  dispel  the  doubt?  I  think  the 
plaintiff's  evidence  left  the  Acme  Company 
under  an  oblig:ation  to  show  exactly 
what  tbe  relationship  was,  or  else  to  bear 
the  result  of  a  possible  unfavorable  infer- 
ence by  the  Jury.  See  Schmidt  v.  Keehn,  10 
N.  y.  Supp.  267,  and  cases  cited  In  opin- 
ion; Starkle,  Ev.  (9th  Amer.  Ed.)  p.  762. 
I  think,  therefore,  we  mast  place  both 
companies  in  tbe  same  condition,  and  ex- 
amine their  liability  as  depending  upon 
tbe  same  facts. 

The  individual  defendants  were  not 
what  is  termed  tenants  from  year  to  year, 
which  tor  tbe  purpose  of  terminating  the 
tenancy  may  require  notice,  but  tbey  were 
tenants  under  a  lease  for  one  year  which 
had  been  renewed  orally  or  in  writing  an- 
nually, and  which  bad  terminated  May  1, 
1885,  and  on  that  date  bad  been  renewed 
in  writing  until  May  1, 1886.  Tbe  learned 
Judge  left  It  to  the  jury  to  say  upon  all 
the  evidence  whether  the  wall  was  in  a 
dangerous  condition  and  a  nnisance  in 
law  against  the  adjoining  owners  and  the 
persons  living  there  at  the  time  theStand- 
ard  Company  obtained  tbe  lease  or  the 
right  to  occupy  nnder  it;  and  at  the  re- 
quest of  the  Standard  Company  befurther 
charged  that  tbe  plaintiff  could  not  re- 
cover against  that  company  unless  they 
were  satisfied  by  the  evidence  that  the  de- 
fendant knew  or  ought  to  have  known,  or 
had  notice,  that  the  wall  was  in  a  dan- 
gerous condition  before  May  1,  1885.  I 
think  this  was  a  correct  statement  of  the 
law.  Under  this  charge  the  jury  could 
have  found  that  the  wall  was  in  a  dan- 
gerous condition  and  wasannisancewhen 
this  sublease  was  executed  to  the  individ- 
ual defendants,  May  1, 1885,  and  that  the 
offiers  or  agents  of  tbe  company  knew  be- 
fore that  time,  or  ongbt  to  have  known, 
that  it  was  in  this  dangerous  condition. 
With  this  knowledge  they  were  bound  to 
enter  upon  tbe  premises  and  repair  tbe 
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wail,  or  take  it  down,  or  adopt  some 
steps  to  avoid  the  danger  before  they  re- 
let them.  It  they  chose  to  relet,  they  took 
the  responsibility.  Gandy  v.  Jubber,  6 
Best  &  8.  78;  Sandford  v.  Clarke,  21  Q.  B. 
Div.  388;  Clancy  v.  Byrne,  56  N.  Y.  129; 
Ahem  v.  Steele,  115  N.  Y.  203^  22  N.  B.  Rep. 
Ids.  This  does  not  Impose  the  duty  of 
constant  care  and  inspection  of  premises 
upon  an  owner  who  has  let  them.  It  im- 
poses upon  blm  the  dnty  of  reasonable 
care  tu  inform  himself  of  the  condition  of 
property  which  he  proposes  to  let,  and  if 
at  the  time  of  leasing  he  knew,  or  if  in 
the  exercise  of  reasonable  care  he  woald 
become  informed  of  the  fact,  that  the 
property  has  upon  it  a  nnisance  danger- 
ous to  the  public  or  to  an  adjoining  own- 
er, it  imposes  upon  the  owner  and  pro- 
posed lessor  the  duty  to  abate  It  before 
he  leases  such  property,  and,  if  he  do  not, 
it  leaves  hlni  with  a  liability  to  respond 
in  damages  to  any  one  injured  in  conse- 
quence of  and  by  the  nuisance.  The  com- 
panies occupied  the  position  of  owner  of 
the  premiMes  in  regard  to  thelrliability  for 
a  nuisance  thereon  when  they  came  to 
flublet  them.  They  were  the  immediate 
lessees  of  the  whole  property  from  the 
owners  of  the  tee,  and  when  they  proceed 
to  sublet  it,  or  a  portion  of  it,  they  must 
stand  at  such  time  as  owners  thereof  for 
all  purposes  connected  with  their  leasine* 
The  fact  that  their  lessors  had  the  right 
to  terminate  their  lease  upon  giving  them 
a  written  notice  of  60  days  does  not 
change  the  liability  imposed  upon  them 
when  they  assumed  to  sublet  a  portion  of 
the  property  with  a  known  and  danger- 
ous nuisance  thereon,— a  nuisance  of  such 
a  character  that  it  was  liable  at  any  mo- 
ment to  do  damage  to  an  adjoining  pro- 
prietor Or  any  Innocent  third  person. 
They  cannot  be  permitted  to  shield  them 
selvs  under  the  plea  that  they  are  mere 
tenants,  and  that  even  as  tenants  they 
were  not  themselves  occupying  the  prem- 
ises, and  wfire  not  In  any  sense  owners 
thereof.  While  their  lease  lasted,  and 
while  they  were  in  possession  of  the  whole 
premises,  tbey  certainly  had  the  right  to 
repair  them  so  as  at  any  rate  to  abate  a 
nuisance  dangerons  to  third  parties.  If 
with  the  knowledge  of  the  existence  of 
such  nuisance  they  chose  to  sublet  all  or 
a  portion  of  the  premises  and  thus  secure 
compensation  for  the  user  thereof,  every 
principle  upon  which  an  owner  Is  held 
liable  when  he  demises  property  under 
such  circumstances  applies  to  the  tenant 
of  the  whole  property  who  sublets  any 
(lortion  thereof  on  which  the  nuisance  or 
any  part  of  it  exists.  It  was  said  by 
FoCGBR,  J.,  In  Swords  v.  Eagar,  59  N.  Y. 
28,  at  38,  which  was  the  cas6  of  a  pier  out 
of  repair,  that  it  "  was  in  a  ruinous  and 
dangerous  condition  when  it  was  de- 
mised. It  was  up  to  the  day  of  the  demise 
the  duty  of  the  defendants,  solely,  to  see 
that  it  was  in  a  safe  condition.  There  is 
no  suggestion  in  the  case  of  want  of 
knowledge  on  their  part  of  Its  actual  con- 
dition when  leased  by  them,  and  the  facts 
of  the  case  are  such  as  that  they  are 
chargeable  with  knowledge  of  Its  actual 
dangerous  state. "  And  the  learned  judge 
in  that  case  held  that  a  lessor  was  guilty 


of  a  nonfeasance  or  a  misfeasance  if  he 
have  leased  the  premises  In  a  dangerous 
condition  for  the  public,  instead  of  first 
making  them  safe.  In  Todd  v.  Flight,  9 
C.  B.  (N.  S.)  877,  (decided  in  the  common 
pleas  in  I860,)  an  action  was  held  to  lie 
against  an  owner  who  with  knowledge 
leased  his  premises  In  a  dangerous  condi- 
tion, (to-wit,  in  such  a  condition  as  to  be 
a  nuisance,)  where  damage  was  caused  to 
a  third  party  aftersuch  leasing.  The  opin- 
ion was  delivered  by  Eblb.C.  J.,  who  held 
the  owner  guilty  of  a  wrongful  act  in 
knowingly  renting  premises  In  a  condi- 
tion dangerous  to  the  public  or  an  adjoin- 
ing owner.  The  case  of  Edwards  v.  Rail- 
road Co.,  98  N.  Y.  245,  holds  no  different 
doctrine.  In  thatcase  it  was  stated  in  the 
opinion  that  the  owner  is  liable  If  he  create 
a  nuisance  and  demise  the  premises  with 
the  nuisance  on  them.  I  think  that  even 
if  he  do  not  create  it,  yet  if  to  his  knowl- 
edge it  exist  on  his  premises  at  the  time  of 
the  demise  and  is  of  a  character  danger- 
ous to  the  public  or  an  adjoining  owner, 
or  if  be  were  in  truth  ignorant  and  yet  by 
the  exercise  of  reasonable  care  and  dili- 
gence he  would  have  known  of  its  exist- 
ence, there  Is  no  principle  which  can  ex- 
empt him  from  responsibility  any  more 
than  If  he  created  the  nnisance  himself. 
The  same  principle  would  bold  the  lessee 
of  the  whole  premises,  who  in  his  tarn, 
and  with  foil  knowledge  or  means  of 
knowledge,  leases  to  another  the  premises 
or  any  portion  of  them  with  the  nuisance 
thereon.  Thecounsel  for  the  companies 
says  there  was  no  attempt  to  charge 
them  as  owners  of  the  premises.  The 
court  did  in  fact  charge  that  the  owner 
was  not  a  defendant.  It  is  plain  the  ex- 
pression was  used  with  reference  to  the 
owner  of  the  fee.  Whether  they  were 
called  in  express  terms  "owners"  is  Imma- 
terial. The  court  held  them  not  liable  un- 
less tbey  knew  or  ought  to  have  known 
before  May  1,  1885,  the  date  of  the  sublet- 
ting to  Mnrphy  and  Liscomb,  that  tlie 
wall  was  In  a  dangerons  condition, 
amounting  to  a  nnisance  to  adjoining 
owners  or  persons  living  there;  This  Is 
the  substance  of  the  text  of  the  charge, 
taken  In  connection  with  the  requeot  of 
counsel  to  charge,  which  was  granted.  It 
is  true  that  the  limitation  as  to  the 
knowledge  of  the  corporation  before  the 
1st  day  of  May,  1885,  was  spoken  of  only 
with  reference, to  the  Standard  Company. 
But  the  request  to  charge  was  limited  to 
that  company,  and  notice  to  that -com- 
pany might  be  regarded  as  notice  to  the 
Acme  Company  in  case  the  jury  should 
find  the  proper  Inferences  above  spoken  of 
with  reference  to  the  Unbllity  of  that  com- 
pany ;  and  hence,  if  the  counsel  for  the 
Acme  Company  were  not  satisfied  with 
the  limitation,  be  should  have  brought 
the  matter  specifically  to  the  attention  ot 
the  court,  and  should  have  asked  it  to  ex- 
tend the  charge  in  terms  to  the  Acme  Com- 
pany. The  cases  have  all  been  recently 
reviewed  In  the  exhaustive  opinion  ren- 
dered in  Ahern  v.  Steele,  supra,  and  it  is 
unnecessary  to  further  elaborate  the  dis- 
cussion. I  have  looked  caretnlly  over  all 
the  exceptions  taken  on  the  part  of  the 
connsel  tor  the  corporation  detendanta. 
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and  find  none  upon  which  to  base  a  re- 
versal ot  the  Judgment  in  tbta  caae. 

A  Bomewbat  different  qnentlon  is  pre* 
sented  in  tbe  caae  of  tbe  indivldnai  defend- 
ants. By  tbe  charge  of  tbe  learned  }ndge 
they  were  held  liable  nuconditionally,  if 
thejnry  came  to  tbe  coDcluaioa  that  the 
wall  waa  in  a  dangeroaa  condition  and  a 
nnlaance  at  the  time  Marphy  and  Lla- 
comb  leaaed  the  premiaea  in  1885,  altboogb 
they  then  may  have  known  nothing  of  tbe 
dangprona  condition  of  tbe  wail,  and  may 

SORBibly  have  remained  lanorant  witbont 
eing  gailty  of  negligence  ap  to  the  time 
when  the  accident  occurred .  I  think  the 
later  caseB,  and  especially  the  caae  ot 
Ahem  v.  Steele,  anpra,  reported  since  the 
trial  ot  this  action,  have  cleared  np  any 
doubt  which  may  have  heretofore  existed 
regarding  the  gronnd  of  the  liability  ot  a 
grantee  or  leasee  of  real  estate  with  a  nai- 
sance  upon  it,  arising  from  the  premises 
being  out  ot  repair.  Aaaaming  tbe  liabili- 
ty of  the  lessee  under  aome  circnmatancea. 
It  does  not  arise  upon  the  mere  execution 
of  the  lease.  There  must  be  notice  of  tbe 
existence  of  the  nuisance,  or  time  enough 
must  have  elapsed  in  which  knowledge  ot 
its  ezisi-ence  would  be  obtained  by  tbe  ex- 
ercise of  reasonable  diligence.  For  tbe 
error  in  the  charge  of  the  learned  Judge  re- 
garding tbe  individual  defendants  there 
must  be  a  new  trial.  It  might  also  be 
somewhat  ot  a  queation  whether  tbey 
would  be  Jlable  upon  the  facts  herein, 
viewed  In  any  light.  They  were  never  the 
lessees  of  the  whole  premises  in  regard  to 
which  the  wall  formed  a  continuoua  and 
Boiid  boundary.  Would  it  be  maintained 
that  tenants  ot  rooms  in  a  tenement 
house,  or  of  flats  in  a  building  rented  for 
that  purpose,  would  be  responsible  to  the 

gnblic  or  to  adjoining  owners  if  they  neg- 
icted  to  repair  one  of  the  main  walla  ot 
tbe  house,  which  was  out  of  plnrab  and 
dangerous,  to  their  knowledge?  Does  the 
rule  as  to  maintaining  a  nuisance  upon 
real  estate  dangerous  to  the  public  apply 
in  case  of  one  who  has  but  a  possession  ot 
a  portion  of  the  premises,  and  where  tbe 
nuisance  consists  In  the  dangerous  condi- 
tion ot  a  wall  such  as  existed  in  this  caae? 
It  is  true  there  is  a  difference  in  the  situa- 
tion of  the  tenants  in  the  tenement-house 
and  persons  situated  as  were  these  indi- 
vidual defendants,  assuming  they  had 
knowledge  of  the  dangerous  character  of 
the  wall.  Exactly  what  their  duty  and 
liability  were  la  not  entirely  clear.  A  ten- 
ant at  will  ot  a  house  which  waa  in  a  pub- 
lic highway,  and  was  In  a  dangerous  con- 
dition and  liable  to  tall  at  any  time,  has 
been  held  liable  toindlctmeut  as  maintain- 
ing a  public  nuisance.  Beg.  v.  Watts,  1 
Salk.  357.  He  was  a  tenant  of  tbe  whole 
house,  bowever,  and  not  of  only  two  or 
three  rooms  in  it.  The  court  held  that 
the  owner  ot  the  real  estate  waa  not 
looked  to  in  auch  case, — It  was  the  occu- 
pant; and  it  was  to  guard  the  public  safe- 
ty that  he  was  held,  no  matter  bow  pre- 
carious bis  title  waa  in  point  of  time.  The 
questions  as  to  the  duty  and  liability  of 
the  individual  defendanta  are  important, 
but  it  la  not  necessary  to  now  decide  them. 
Another  trial  might  so  result  that  they 
would   not  arise.    For  the  error  In  the 


charge  above  alluded  to  the  Judgment  as 
to  the  individual  defendants  must  be  re- 
versed, and  a  new  trial  granted,  with 
costs  to  abide  the  event,  but  as  to  the 
corporation  defendants  itmustbeafiirmed 
with  costa.    All  concur. 


^■^■^  (126  N.  Y.  497J 

People  ex  rel.  Leo  et  a/,  v.  Hili<. 

(Court  of  Appeals  qf  Kew  York.    June  8,  1891.) 

MiuTiA — Constitutional  L^ir— CBRTioBi^i. 

1.  Const.  N.  Y.  art  11,  |  S,  which  declares 
that  no  commissioned  militia  omcer  shall  be  re- 
moved from  otBce  except  by  the  senate,  does  not 
prevent  the  eovemor,  as  commander  in  chief, 
from  disbandiDK  a  militia  oompany,  and  Uini 
rendering  its  offlcers  supemnmerary,  since  an 
offloer  who  is  ont  of  servioe  is  not  thereby  de- 
prived of  his  commission. 

a.  Under  Rev.  BL  D.  S.  {  1680,  which  pro- 
vides that  "the  militia  of  each  state  shall  be  ar- 
ranged into  divisions,  brigades,  regiments,  bat- 
talions, and  companies,  as  tbe  legislature  of  the 
state  may  direct, "  a  state  legislature  has  power 
to  provide  for  the  disbanding  of  organized  militia 
oompanlee. 

3.  Ad  order  of  the  governor,  as  commander 
in  chief,  disbanding  a  militia  company,  is  not  re- 
viewable on  certiorari,  since  such  an  order  is  not 
a  jndioial  determination,  and  affects  no  personal 
rights  oognizable  in  a  civil  tribunal. 
Affirming  18  N.  Y.  Supp.  186,  687. 

Appeal  from  supreme  court,  apecial 
term,  New  York  county. 

Asa.  Bird  Gardiner,  for  appellan  ta.  Cbaa. 
F,  Tabor,  Atty.  Gen.,  for  respondenta. 

Andrews,  J.  Tbe  order  of  October  10, 
1890,  disbanding  Oompany  I  of  the  twenty- 
second  regiment  ot  the  National  Guard, 
and  rendering  tbe  commissioned  ot&cera 
thereof  supernumerary,  was  wade  by  the 
executive  as  commander  in  chief  of  the 
military  forces  of  the  state.  Const,  art.  4, 
§  4.  Tbe  power  to  make  tbe  order  waa 
conferred  by  tbe  seventh  aectlon  ot  the 
Military  Code,  (Laws  1888,  c.  299,)  which 
anthorizea  tbe  commander  In  chief  to  al- 
ter, divide,  annex,  conaolidate,  diaband. 
or  reorganise  the  brigadea,  regiments, bat- 
talions, troops,  batteriea,  and  companies 
of  the  uniformed  militia,  **  whenever  in  his 
Judgment  the  efficiency  of  tbe  state  forces 
wHi  he  thereby  increased."  By  the  forty- 
fourth  section,  as  amended  by  chapter  ^2 
ot  the  LawB  ot  1888,  commiaaioned  ofBcera 
of  disbanded  nrganizationa  are  character- 
ized as  "supernumerary,  "and  tbey  are  ex- 
empt from,  military  duty  except  in  caae  ot 
war,  Inaurrection,  and  rebellion,  on  condi- 
tion of  reporting  tbemselveH  annually  to 
the  adjutant  general,  but  they  may  be  as- 
signed  by  the  commanderin chief  to  active 
duty  Enlisted  men,  discharged  by  rea- 
aon  of  conaolidationa  or  tbe  dlsbandment 
ot  the  organisation  ot  which  they  are 
membera,  tall  back  into  tbe  general  body 
ot  citisena,  aa  part  of  the  reaerve  militia  ot 
the  atate,  and,  nnleaa  re-enllated,  the  time 
ot  their  prior  aervice,  it  leaa  than  five 
yeara,  la  not  counted  In  determining  a 
claim  to  exemption  from  military  or  Jury 
duty.  Military  Code,  §  13,  aa  amended  by 
act  ot  1888;  alao  aectiona  1, 145.  Tbe  prea- 
ent  appeal  ia  by  the  relators  (one  the  cap- 
tain  and  the  other  a  private  in  Company 
I  of  tbe  twenty-second  regiment)  from  the 
denial  ot  tbe  general  term  ot  the  first  de- 
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partment  of  their  application  tor  a  writ  of 
certlomri  to  review  the  validity  of  tlie  or- 
der of  October  10.  1890. 

The  granting  of  a  writ  of  certiorari  to 
review  the  determination  of  a  body  op 
officer  is  in  the  discretion  of  the  general  or 
special  term.  Code  Civil  Proc.  §  2127. 
Thia  would  be  a  conclnslve  answer  to  this 
appeal,  except  for  the  claim  that  tbe  writ 
was  denied  by  the  court  for  want  of  pow- 
er to  isRtie  it  in  the  case  presented.  But, 
asRuniinj;  that  the  order  of  the  general 
term  denyingtbeappllcatlon proceeded  ex- 
clusively upon  the  want  of  power,  we  are 
of  opinion  that  tbe  application  was  prop- 
erly denlRd  on  the  merits;  and  also  for  the 
reason  that  the  order  of  October  10, 1890, 
dlHbanding  the  company,  is  not  in  its  nat- 
ure reviewable  on  certiorari.  Itisclaimed 
that  the  order  in  question  violates  that 
clause  of  section  5  of  article  11  of  the  state 
constitution  wbicb  declares  thafno  com- 
missioned officer  [in  the  militia]  shall  be 
removed  from  ofllce  unless  by  the  senate 
on  the  recommendation  of  the  governor, 
stating  the  grunnds  on  which  snch  re- 
moval la  recommended,  or  by  the  decision 
of  a  court-martial  pursuant  to  law." 
This  question  has  come  before  the  su- 
preme court  in  two  cases,  and  in  both  was 
decided  adversely  to  the  contention  of  the 
relators.  People  v.  Scrugbam,  25  Barb. 
217 ;  People  v.  Ewen,  17  How.  Pr.^75,  Tiie 
decisions  in  those  cases  proceeded  upon 
satisfactory  reasons.  The  deprivation  of 
an  officer  of  command  is  not  a  removal 
from  his  office.  An  officer  rendered  super- 
numerary by  tbe  disbaudment  of  the  or- 
ganitatlon  in  which  he  holds  comma  nd 
does  nut  thereby  lose  his  rank  or  commis- 
Rion.  He  is  relieved  from  active  service 
until  he  shall  be  assigned  to  duty  again 
by  the  commander  in  chief,  or  is  appoint- 
ed or  elected  to  another  command.  The 
constitution  prohibits  a  removal  of  an 
officer  from  office  except  in  the  method 
prescribed.  But  an  offlcr,  so  long  as  he 
retains  his  commission,  retains  his  office. 
The  question  of  the  atataa  ot  supernumer- 
ary officers  was  considered  by  Caleb  Cnsh- 
Ing,  when  attorne.v  general  of  the  United 
States,  in  Re  Virginia  Bounty  Land  Sff&r- 
rants,  9  Op.  Atty.  .Gen.  252.  He  said: 
"The  supernumerary  officers  were  not  out 
of  commission  nor  discharged.  Out  of 
comminsion  and  out  of  service  are  diRer- 
ent  things  in  milltRry  science. "  The  word 
"  office, "  used  lb  this  section  of  the  consti- 
tution, is  synonymous  with  "commis- 
sion." It  is  the  commiHsion  which  consti- 
tutes a  man  a  military  officer.  The  final 
sentence  of  tbe  section,  which  immediate- 
ly follows  the  language  quoted,  shows  the 
identity  in  meaning  between  tbe  two 
words  in  the  understanding  of  the  l)ody 
which  drafted  tliat  Instrument.  The 
sentence  is:  "Tbe  present  officers  of 
the  militia  shall  hold  their  commissions 
subject  to  removal,  as  above  provided." 
The  cnntenllon  that  rendering  an  officer 
supernumerary  under  the  act  of  1888  was 
a  removal  from  office,  within  tbe  consti- 
tution, is,  we  think,  untenable. 

But  tbe  main  question  argued  before  us 
in  behalf  nf  the  relators  relates  to  the  con- 
stitutionality of  the  seventh  section  of  the 
act  of  1883,  under  the  federal  oonstitotion 


and  statates.  Tbe  claim,  in  brief,  is  that 
power  In  the  state  legislature  to  author- 
ise the  disbandment  ot  any  part  of  tbe 
military  force  of  the  state  Is  excluded  by 
tbe  provlMions  of  tbe  federal  constitution, 
and  the  laws  ot  congress  enacted  pursu- 
ant thereto,  relating  to  the  militia.  The 
power  couferred  upon  congress  by  subdi- 
vision 16.  §  8,  art.  1,  of  tbe  federal  consti- 
tution, "to  provide  for  organizing,  arm- 
ing, and  disciplining  tbe  militia,  and  for 
governing  such  part  of  tbem  as  may  be 
employed  in  tbe  service  of  the  United 
States,  reserving  to  the  statea,  respective- 
ly, the  appointment  of  the  officers,  and 
the  authority  of  training  the  militia  ac- 
cording to  the  discipline  prescribed  by 
congress, "  does  not  exclude  state  legisla- 
tion upon  tbe  same  subject,  unless  tbe 
power  conferred  on  congress  is  actually 
exercised.  The  power  to  control  and  or- 
ganise the  militia  resided  in  tbe  several 
states  at  the  time  of  tbe  adoption  of  tbe 
constitution  of  the  United  States,  and  was 
not  talcen  away  by  that  instrument.  The 
power  of  legislation  over  the  subject,  aft- 
er its  adoption,  was  concurrent  in  tbe 
states  and  in  congress,  and  the  power  of 
state  legislation  remained  until  congress, 
in  the  exercise  of  the  power  conferred  up- 
on it  by  the  constitution,  had  legislated. 
State  legislation,  in  relation  to  the  mill. 
tia,  is  only  excluded  when  repugnant,  to 
or  inconsistent  with  federal  legislation, 
enacted  within  the  purview  of  tbe  power 
conferred  by  tbe  federal  constitution,  and 
there  is  authority  for  regarding  state-leg- 
islation as  inconsistent,  which  undertakes 
to  supplement  laws  passed  by  congress, 
covering  the  subject  ot  the  power,  by  an- 
nexing new  qualilications  or  incidents  not 
prescribed  by  the  federal  law.  The  gener- 
al qnestion  was  elaborately  considered  in 
the  case  of  Houston  V.  Moore,  6  Wheat. 
15,  wbicb  involved  tbe  qnestion  ot  the 
right  of  courts-martial  organised,  under 
the  laws  of  a  state,  to  punish  delinquent 
militia-men.  In  tbe  absence,  therefore,  ot 
a  law  of  congress  prohibiting  it,  or  incon- 
sistent with  a  statestatate  which  author- 
ises the  disbandment  of  a  company  of  the 
National  Ouard,  the  order  of  the  general 
term  In  not  in  contravention  of  tbe  federal 
constitution.  The  acts  of  congress  In  re- 
spect to  tbe  militia,  commencing  with  the 
act  ot  1793,  are  now  cousoUdated  in  the 
Revised  Statutes  of  the.  United  States. 
Section  1626  iet  seq.  By  these  acts  tbe 
militia  comprised  the  wbole  population 
of  the  several  states  between  tbe  ages  of 
18  and 46 years.  They  provide  tor  their  en- 
rollment and  equipment,  and  their  organi- 
zation and  arrangement  into  divisions 
and  other  subordinate  bodien,  and  that 
the  discipline  prescribed  for  the  regular 
army  shall  be  observed.  The  statutes 
are  filled  with  details  which  are  practical- 
ly absolute  in  the  actual  situation.  The 
system  has  grown  up  and  prevails  in 
most  of  tbe  states  ot  organising  therein 
under  state  authority  certain  bodies  of 
men  out  of  the  great  body  of  the  militia, 
as  a  unitornied  force  known  as  the  "Na- 
tional Guard. "  They  are  a  part  ot  the 
militia  of  the  state.  Their  limited  number 
makes  it  possible  to  arm,  equip,  and  dis- 
cipline them  more  perfectly,  and  to  bring 
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them  to  a  much  higher  degree  ol  efficiency 
as  a  militia  force  than  can  be  attained  by 
the  great  body  ot  the  militia.  They  are 
always  available  in  an  emergency  requir- 
ing the  prompt  exertion  of  the  military 
power  of  the  state  and  nation,  and  their 
URefulness  was  signally  proved  in  the  war 
of  the  Rebellion.  The  state  a8«>ame8  the 
burden  ot  maintaining  them.  They  are 
subject  to  tbe  orders  ot  the  chief  executive 
of  the  state  as  commander  in  chief,  until 
called  Into  the  actual  service  of  the  United 
States.  State  Const.  §  2,  art.  2.  They  are 
organized  and  governed  pursuant  to  state 
statutes,  and  are  disciplined  in  substan- 
tial conformity  with  the  discipline  of  the 
army  ot  the  United  States. .  Laws  1883,  c. 
299,  §  8.  We  perceive  no  reason  to  doubt 
the  power  of  the  state  to  organize  the  Na- 
tional Guard.  Section  1630  of  the  United 
States  Revised  Statutes  declares  that 
"the  militia  of  each  state  shall  be  ar- 
ranged into  divisions,  brigades,  regi- 
ments, battalions,  and  companies,  as  the 
legislature  ot  the  state  may  direct. "  The 
fact  that  but  a  portion  ot  the  militia  have 
been  so  organized  does  not  impair  the  va- 
lidity of  such  organizations  as  have  been 
made.  It  is  contended,  however,  that  the 
power  of  the  state  to  disband  an  organi- 
sation, once  made,  is'  not  conferred  by  the 
section  ot  the  United  States  statute  above 
quoted.  Assnmlng,  but  without  decid- 
ing, that  authority  to  disband  a  company 
must  be  found  in  the  federal  statute,  wo 
are  of  opinion  that  this  power  is  implied 
in  the  power  given  by  section  1630  of  the 
United  States  Statutes,  above  quoted,  to 
organize  and  arrange.  It  would  be  a  very 
inconvenient  construction  to  hold  that 
the  power  to  organize  did  not  include 
the  power  to  rearrange  or  disband  a  par- 
ticular organization,  to  promote  the  effl- 
olency  of  theforce.  We  entertain  no  donbt 
that  it  wns  the  Intention  of  congress  that 
the  whole  subject  of  organization  and  re- 
organization should  remain  under  the 
control  of  the  respective  states,  subject  to 
the  power  of  congress,  and  that  the  pow- 
er conferred  on  the  commander  in  chief  by 
the  act  of  1883,  to  disband  an  existing  mili- 
tary organization,  is  not  in  conflict  with 
the  constitntion  or  statutes  ot  the  United 
States.  The  certiorari  might  have  been 
properly  refused  on  the  merits',  as  was  In 
fact  the  case,  as  appears  from  the  opinions 
below.  See  Proctor  v.  Stone,  I  Allen,  193, 
and  opinion  ot  judges  annexed. 

We  are  also  of  opinion  that,  assuming 
the  Invalidity  of  the  order  ot  October  10, 
1890,  the  question  Is  not  reviewable  on  eer- 
tiorari  at  the  Instance  of  the  relators.  It 
Is  the  order  ot  the  commander  in  chief  ot 
the  military  forces  of  the  state.  It  is  rev. 
ocable  by  the  authority  which  issued  It. 
The  relators  ha  ve  no  such  interest  as  en- 
titles them  to  the  Interpositinn  of  the  civil 
courts.  The  order  deprives  them  ot  no 
property,  subjects  them  to  no  penalty, 
and  affects  no  personal  right  cognisable 
Id  a  civil  tribunal.  The  officer  who  com- 
plains is  still  an  officer  as  befure,  and  the 
fact  tl>at  his  command  Is  taken  away  Is 
the  result  of  a  military  order  of  his  supe- 
rior, and  he  must  seek  his  redress  in  an  ap- 
peal to  him.  Deprivation  of  command  Is 
not  a   civil   injury.    The  private  soidler 


who  complains  has  no  vested  right  which 
is  atfei*t«d  by  his  discharge  from  the  serv- 
ice. See  People  v.  Reper.  35  N.  Y.  629.  It 
the  order  is  void.  Ckimpany  I  is  not  dis- 
banded, and  the  relatoris  still  a  member  ol 
the  company.  The  order  was  not  a  ju- 
dicial determination,  and  such  determina- 
tion only  Is  reviewable  on  certiorari. 
People  V.  Walter.  68  N.  Y.  410;  People  v. 
Board,  97  N.  Y.  43.  The  statute  authoriz- 
ing it  put  tbb  matter  in  the  discretion  of 
the  commander  in'chlet,  and,  because  that 
discretion  was  confided  to  his  judgment, 
this  did  not  make  Its  exercise  a  Judicial 
act.  Nor  does  the  fact  that  an  act  ot  the 
leg^lature  is  unconstitutional  alone  au- 
thorize the  intervention  of  the  judicial 
power.  Where  such  an  act  is  sought  to 
be  enforced  against  an  indivldnal,  so  as 
to  touch  some  private  right  or  interest 
cognizable  by  courts  of  law,  then  he  may 
invoke  their  aid.  The  facts  of  this  case  do 
not,  we  think,  authorize  such  interven- 
tion b.v  certiorari.  See  In  re  Adams,  4 
Pick.  25:  State  v.  Mott.  46  N.  J.  Law, 
328.  The  order  should  therefore  be  af- 
firmed.   All  concur. 


(U6  N.  Y.  S71) 

MooBR  et  al.  v.  Ne<v  York  El.  R.  Co. 

et  al. 

(Court  of  Appeal*  cf  New  Tork.    June  3, 1891.) 

RbTIXW  —  MATTKBa  SOT  APP.lJiEKT  ON  ReCOBD— 
tTNLiqUIDATlID  DaHAGRS — INTEREST. 

1.  Though  counsel.  In  his  reo^uest  to  the  court 
to  rule  that  the  findings  and  decision  of  the  court 
in  the  judgment  roll  put  in  evidence  were  con- 
clusive as  evidence  on  a  certain  point,  assumed 
to  describe  the  judgment  roll,  denial  thereof  will 
not  be  held  error  where  the  judgment  roll  is  not 
attached  to  the  record  on  appeal,  and  It  does  not 
appear  upon  what  the  refusal  was  based. 

2. .  In  an  action  for  damages  to  the  rental  value 
of  property  by  the  erection  of  an  elevated  rail- 
road, while  the  jury  have  the  right  in  their  dis- 
cretion to  award  interest,  it  is  error  to  charge 
that  they  must  do  so. 
jEteversIng  12  N.  Y.  Supp.  552. 

Appeal  from  superior  court  ot  New  York 
city,  general  term. 

Bralnard  Tolles,  tor  appellants.  A.  Ed- 
ward Woodruff,  for  respondents. 

Peckham,  J.  The  defendants'  counsel 
seeks  to  review  the  decision  of  the  trial 
court  in  refusing  his  request  to  rule  "  that 
the  findings  and' decision  of  the  court  in 
the  judgment  roll  put  in  evidence,  to  the 
effect  that  the  injury  to  Ihe  plalntiflby 
reason  of  the  existence  and-  operation  of 
the  elevated  railroad  before  her  building 
during  the  period  covered  by  that  judg- 
ment was  $300  a  year,  isconclusive  as  evi- 
dence upon  that  point."  We  think  the 
point  isnot  presented  with  sufficient  clear- 
ness. The  judgment  roll  is  not  attached 
to  the  record  herein,  and  we  have  no 
rqeans  of  knowing  what  its  contents  were, 
or  what  facts  were  decided  in  it.  The  de- 
fendants' counsel  In  his  request  to  the 
court  assumes  to  describe  it,  and  the 
court  denies  the  request,  but  whether  such 
denial  is  based  upon  a  disbelief  of  the  cor- 
rectness of  the  request  of  counsel  asmatter 
of  law,  or  because  of  his  mistaken  recital  of 
the  contents  of  the  roll,  does  not  appear. 
Wecannot  assume  error,  and  hence,  even  if 
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we  shonld  hold  that  the  f ad^ment  woald 
beconclaaive  between  the  parties  to  this 
action  upon  the  fact  of  the  amount  of  in- 
Jni-iea  suRtalned  by  the  plalutirfs  by  reason 
of  the  existence  of  the  railroad  and  its  op- 
eration during:  the  period  covered  by  such 
judgment,  we  cannot  say  that  the  judg- 
ment contains  any  finding  or  decision  of 
that  nature,  and  therefore  we  cannot  say 
the  court  committed  any  error  In  refasing 
to  rale  apon  the  subject  in  accordance 
with  the  defendants'  request.  Speaking 
generally,  it  may  be  said  that  any  tact 
once  found  and  embodied  in  a  judgment 
mast  be  regarded  as  final  and  conclusive 
between  the  parties  thereto  and  their  priv- 
ies, whenever  and  wherever  the  question 
subsequently  arises. 

The  judgment  herein  must,  however,  be 
reversed  for  misdirection  contained  in  the 
charge  of  the  learned  judge  to  the  jury. 
There  iraa  conflicting  evidence  as  to  the 
amount  of  damage  caused  to  plaintiffs' 
property  by  the  erection  and  operation  of 
the  defendants'  railroad.  The  court  said 
to  the  jury  that  "  the  evidence  shows  ttiat 
a  loss  has  been  occasioned  to  the  plaintiff, 
and  that  loss  is  put  by  the  defendants'  ex- 
perts at  the  sum  of  $200  a  year;  and  yon 
must  find  a  verdict  for  the  plaintiff  in  not 
less  than  the  sum  of  $:200  a  year,  and  such 
sums  for  interest  as  I  shall  hereafter  refer 
you  to."  In  a  subsequent  portion  of  the 
charge  the  learned  judge  ttald:  "Now,  if 
the  plaintiff  Is  entitled  to  recover,  she  is 
entitled  to  recover  at  least  the  sum  of 
$200,  as  I  told  yoa,  and  she  Is  also  entitled 
to  recover  interest  on  that  $200  from  the 
first  day  of  May  of  each  succeeding  year. 
•  •  *  She  was  entitled  to  it  at  that 
time;  she  is  entitled  to  recover  Interest 
from  that  time.  •  •  •  Your  verdict 
must  be  for  a  sum  in  gross,  and  It  mast 
include  the  yearly  Interest  that  I  have 
mentioned."  This  charge  was  erroneous. 
In  actiiins  of  this  nature,  while  the  jury 
have  the  right  in  their  discretion  to  award 
interest  upon  unliquidated  damages  inca- 
pable of  liquidation  by  computation,  yet 
they  are  not  bound  to  do  bo.  Walrath  v. 
Redfleld,  18  N.  Y.  457,  462;  Home  Ins.  Co. 
v.  Pennsylvania  R.  Co.,  11  Hau,  182, 188; 
Mairs  V.  Association,  89  X.  Y.  498;  Duryee 
V.  Mayor,  96  N.  Y.  477,  499.  We  do  not 
know  what  principal  sum  the  jury  found 
as  damages  upon  which  to  base  the  calcu- 
lation for  interest,  and  it  does  not  appear 
what  the  amount  of  interest  was  which 
the  Jury  allowed,  and  we  cannot  therefore 
niake  an  order  granting  a  new  trial  in  the 
alternative,  unless  the  plaintiff  consent  to 
deduct  the  interest.  The  exception  to  the 
chargnof  the  learned  jndge  wassufflclently 
specific  to  raise  the  question.  The  judg- 
ment must  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event.  All 
concur,  except  Gbay,  J.,  absent. 


(126  N.  T.  t92) 

Pboplb  ex  pfl.  Notes  ▼.  Board  of  Can- 

VASSKRS  OF  Chemung  County. 
(Court  of  A.ppedla  of  New  Torh.    June  8, 1891.) 
Blbctions  Aim  Voters  —  Cxnvassiso  Ballots — 

STATBlCKKTa  BT  IltaPECTOBS. 

Laws  N.  Y.  1843,  o.  130,  tit  4,  S  43,  (1  Bev. 
St.,  8th  Ed.,  f.  431,)  requires  the  inspeotors  of 
•leotion  to  attach  to  thetr  atatement  of  the  result 


alt  the  osnvasa  of  the  votes  oast  In  their  respect- 
ive districts  sample  ballots,  with  indorsements 
partly  on  the  ballot  and  partly  on  the  paper  to 
which  It  shall  be  attached,  stating  the  number  of 
each  kind  voted.  Section  44  provides  that  the 
statement  shall  show  the  whole  number  of  Iml- 
lots  taken  for  each  person,  designating  the  office 
for  which  they  are  given,  and  that  at  the  end 
thereof  shall  be  a  certificate  sutiscrlbed  by  the 
inspectors  that  the  statement  is  in  all  respects 
correct.  Title  S,  |  6,  provides  t^at  the  1>oard  of 
oounty  canvassers  shall  estimate  the  votes  of  tlM 
ooun^  from  "the  original  statements  ot  the  can- 
vass In  each  district. "  Held,  that  the  board  of 
county  canvassers  must  estimate  the  votes  from 
the  statements  made  and  certified  to  by  the  in- 
speotors, and  not  from  the  indorsements  on  the 
sample  ballots  attached  to  tlie  statements.  Af- 
flnning  14  K  Y.  Supp.  944.    Earl,  J.,  dissenting. 

Appeal  from  supreme  court,  general 
term,  fourth  department. 

Hamilton  Harris  nui  Fredniick  Collin, 
tor  appellants.  W,  A.  :intberland,  for  ro- 
spondeut. 

O'BuiBN,  J.  The  Rupreme  court,  upon 
the  application  of  the  relator,  has  made 
an  order  directing  that  a  peremptory 
mandamvs  issue  to  the  board  of  super- 
visors of  the  county  of  Chemung,  consti- 
tuting the  board  of  county  canvassers, 
commanding  them  forthwith  to  reassem- 
ble and  reconvene,  recanvass  and  retabu> 
late,  and  forvrard  to  the  secretary  of  state 
a  true  and  correct  canvass  and  statement 
of  the  result  of  the  last  general  election, 
so  far  as  the  same  relates  to  representa- 
tive in  congress  in  six  of  the  election  dis- 
tricts of  the  city  of  Elmira.  The  board 
was  further  required  to  inake  theeetimate 
and  tabulated  statement  from  the  face  of 
the  original  returns  of  the  inspectors  of 
election  in  these  election  districts,  instead 
of  from  the  ballots  on  the  bank  thereof. 
The  order  directing  the  writ  was  made 
after  the  boaru  of  county  can  vasseni  had 
canvassed  the  votes  g^iven  for  all  officers 
voted  for  at  the  general  election  held  in 
tbecounty.  including  the  vote  for  reprojent- 
ative  In  congress  for  the  twenty-eighth 
congressional  district,  of  which  the  coun. 
ty  composed  a  part,  and  had  filed  a  certt- 
fled  statement  of  the  result  of  such  can- 
vass in  the  office  of  the  county  clerk  of  the 
county  and  the  secretary  of  state,  as  re- 
quired by  law.  The  relator  claims  that 
the  board  did  not  comply  with  the  statute 
In  making  the  canvass,  and  that  the  result 
of  the  vote,  in  respect  to  representative  in 
congress  in  the  six  election  districts  so 
made,  certified  and  filed  by  them,  is  not 
correct.  .  B^ore  examining  the  question 
involved  in  the  appeal  from  the  order,  it 
is  proper  to  noticea  preliminary  question. 
The  record  submitted  to  ns  is  accompa- 
nied by  a  motion  to  the  court,  made  upon 
notice  and  affidavits,' from  which  It  ap- 
peni-s  that  the  board  of  state  canvassers, 
in  pursuance  of  the  statute,  met  and  or- 
ganized as  such  board  at  the  office  of  the 
secretary  of  state  on  the  6th  day  of  D«»- 
cember,  1890;  that  they  then  and  there 
proceeded  to  canvass,  and  did  canvass, 
the  vote  given  fur  officers  at  the  preceding 
general  election,  including  representative 
in  congress  for  the  various  congressional 
districts  of  the  state,  from  the  returns  alid 
certified  statement  on  file  In  the  office  ot 
the  secretary  ot  state,  made  and  filed  by 
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the  varlmis  boards  of  county  canvasBci's 
ill  tlie  Beveral  counties;  that  the  vote  for 
representative  in  couKress  from  the  twen- 
ty-eighth congresalonal  district  was  can- 
Tassed  from  the  i-eturns  and  certified  state- 
ments received  from  the  several  boards 
of  county  canvassers  of  the  county  com- 
prising the  district,  as  certified  and  filed 
in  the  office  of  the  secretary  of  state  by  the 
county  clerk  of  the  several  counties;  that 
there  was  but  one  return  or  certified  state- 
ment from  each  county  in  theconKressional 
district,  and  no  protest  or  claim  that 
any  retnm  on  file  and  before  the  state 
canvassers  was  in  any  ret^pect  erroneous; 
that  from  the  statement  ot  the  rote  fur 
congress,  contained  In  thestatementsfrom 
the  counties  comprisingtbe  twenty-eigbtb 
district.  It  appeared  that  Hosea  £1.  Ruck- 
well  had  received  the  greatest  number  of 
votes,  and  was  elected  to  that  office.  The 
board  ot  state  canvassers  made  a  state- 
ment in  writing  of  the  result,  duly  signed, 
and  filed  the  same,  and  delivered  a  certifi- 
cate to  said  Rockwell  of  bis  election,  in 
compliance  with  the  statute.  On  these 
facts  we  are  asked  by  counsel  for  Rock- 
well to  stay  all  proceedings  upon  this  ap- 
peal, on  the  ground  tbat  any  decision  tbat 
we  can  make  will  be  entirely  inetfectnal; 
that  there  Is  no  powerto  review  orchange 
the  action  of  the  state  canvassers  upon 
the  returns  before  them,  or  to  recall  the 
certificate  ot  election  issued ;  that  the  only 
authority  now  competent  to  review  the 
action  of  the  state  canvassers  Is  the  bouse 
ot  representatives,  in  virtue  of  its  ultimate 
power,  under  the  constitution,  to  Judge  of 
the  election  of  its  members.  '  No  good 
reason  has  been  or  can  be  given  fur  stay- 
ing the  appeal  at  the  request  of  the  par- 
ties bringing  it  here,  but,  to  my  mind, 
there  are  cogent  reasons  for  refusing  to 
bear  it,  and  disposing  of  the  case  by  dis- 
missal. The  time  and  attention  of  this 
court  Is  sufliclently  occupied  by  the  press- 
ing demands  of  actual  and  practical  liti- 
.  gation,  and  it  ought  not  to  be  asked  to 
listen  to  arguments  and  examine  records 
involving  questions  purely  abstract  or 
theoretical,  or  when  it  appeara  that  its 
Judgments  or  decisions  can  have  no  prac- 
tical effect  upon  the  controversy.  This 
seems  to  me  to  be  a  case  of  tbat  character. 
But  the  court  has  arrived  at  the  conclu- 
sion that  we  ought  not  to  anticipate 
what  may  occur  in  the  future  in  regard  to 
the  practical  consequences  of  our  decision, 
as  a  reason  now  for  declining  tu  bear  an 
appeal  regularly  and  properly  before  us. 
We  do  not  know,  from  the  record  before 
us,  what  effect,  if  any,  the  method  of  can- 
vassing the  vote  in  the  six  election  dis- 
tricts, adopted  by  the  connty  canvassers, 
had  upon  the  result  as  declared  by  tbe 
state  canvassers.  All  we  do  know  is  that 
the  principle  adopted  gave,  in  these  dis- 
tricts, to  Mr.  Rockwell  a  few  votes  more, 
and  to  Mr.  Noyes  a  few  votes  less,  than 
the  manner  of  canvassing  directed  by  the 
mnndanivs.  It  is  conceded  that  immedi- 
ately after  the  close  of  the  polls  in  each  of 
tbe  six  election  districts,  on  the  4tb  of  No- 
vember,  1890,  the  inspectors  counted  the 
vote  tor  representative  in  congress  in  its 
regular  order,  publicly  announced  the 
result,  inserted  in  words  written  at  full 


length  in  thu  body  of  the  certificate,  the 
whole  number  uf  votes  given  for  each  can- 
didate, certified  the  statement  to  be  cor- 
rect, and  signed  tbe  same,  and  then  dis- 
solved as  a  board  ot  inspectors  and  can- 
vassers. Tbe  result  thus  announced  and 
inserted  in  tbe  certificate,  in  these  particu- 
lar districts,  gave.  In  the  aggregate,  to 
Husea  H.  Rockwell  458  votes,  and  to  Hen- 
ry T.  Noyes  488  votes,  for  member  of  con- 
gi*e8s.  The  election  was  held  under  chap- 
ter 2G2  ot  the  Laws  of  1890,  and  It  is  possi- 
ble that  tbe  inspectors  may  have  been  ig- 
norant as  to  what  parts  uf  tbe  law,  gov- 
erning tbe  conduct  of  elections  and  the 
canvass  of  tbe  vote,  existing  prior  to  that 
enactment,  remained  still  in  force.  No 
tacts  appear  In  the  record  upon  which  in- 
tentional fraud  or  dishonesty  can  be  .im- 
puted to  them.  That  they  were  wanting 
in  the  knowledge  necessary  tor  an  efficient 
performance  ot  the  duty  imposed  upon 
inspectors  of  election  Is  quite  clear.  Tbey 
failed  to  attach  to  tbe  statement  signed 
by  tbem  the  sample  ballots  as  directed  by 
the  statute,  (1  Rev.  St.,  8th  Ed.,  p.  421,  g 
42,)  and  they  also  failed  to  destroy  the 
ballots  voted,  but  carefully  preserved 
them,  some  of  tbe  Inspectors,  apparently, 
being  of  the  Impression  that  they  .were  re- 
quli-ed  to  file  them  with,  the  county  clerk. 
The  Inspectors'  returns  were  presented 
the  next  day  to  the  county  clerk  for  filing 
in  his  office,  but  be  refused  to  recei^eor  file 
tbem,  fur  the  reason  that  no  sample  bal- 
lots were  attached.  Tbe  Inspectors,  or  a 
majority  of  tbem,  in  each  district,  thereup- 
on opened  the  sealed  packages,  in  which 
tbeballots  voted  were  placed  the  night  be- 
fore in  some  of  the  districts,  and  the  boxes 
in  whicb  they  were  locked  up  In  others, 
recounted  them,  and  attached  in  each  case 
one  of  each  variety  cast  to  the  return,  and 
wrote,  partly  upon  the  ballot  and  partly 
upon  the  paper  to  which  it  was  attached, 
in  words,  the  number  of  such  ballots  vot- 
ed, as  required  by  tbe  statute;  and  then 
the  returns  were  delivered  to  the  county 
clerk,  and  by  him  filed.  These  facts  are 
common  to  five  ot  the  districts.  In  the 
other,  the  second  of  the  First  ward,  the 
inspectors  attached  tbe  sample  ballots, 
with  the  statement  thereon,  to  a  new  cer- 
tificate, in  which  was  written  in  tbe  body 
thereof  the  number  of  votes  cast  for  each 
candidate,  as  shown  by  the  writing  on 
the  ballots,  and  which  was  four  votes  less 
tor  Mr.  Noyes,  and  four  votes  more  for  his 
opponent,  than  announced  and  inserted 
In  tbe  paper  tbe  night  before.  The  nu- 
merous affidavits  embraced  in  the  record 
contain  many  details  touching  the  count- 
ing of  the  vote  at  the  close  uf  the  polls 
and  the  event  following,  with  possibly 
some  shades  of  difference,  none  of  which, 
we  think,  Is  important  to  notice  here,  as 
the  foregoing  statement  is  sufficiently  full 
and  accurate  for  all  purposes  of  the  ques- 
tion which  we  are  to  decide. 

The  controversy  arises  upon  the  con- 
ceded fact  that  there  was  before  tbe  board 
of  county  canvassers  a  certificate  of  tlie 
inspectors  ot  election  which  contained  one 
result  of  the  vote  for  member  of  congress 
In  tbe  body  of  tbe  paper,  and  another  and 
different  result  in  the  writing  on  the  at- 
tached ballots.   Tbe  board  can^-^isaed  and 
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estlnoated  the  vote  for  member  of  conirreBS 
in  these  dlRtricts  according  to  the  writing 
on  the  ballots,  and  not  according  to  that 
contained  in  the  body  of  the  paper,  and 
this  method  ot  canvassing  and  estimating 
the  result  gave  Rockwell  4S1  votes  and 
Noyes  466  votes,  or  Rockwell  23  votes 
more  and  Noyes  22  votes  less  than  the 
number  announi^ed  at  the  close  of  the  can- 
vass by  the  inspectors,  and  inserted  by 
them  in  the  certificate.  The  question  Is 
whether  the  board  ot  county  canvassera, 
in  thus  canvassing  and  certifying  the  rote, 
performed  the  duty  imposed  upon  tliem 
by  the  law.  It  was  not  their  duty  to  as- 
certain which  of. the  candidates  was  in 
fact  elected,  nor  even  which  of  them  in 
fact  received  the  greatest  number  of  votes 
In  the  six  districts,  but  simply  to  deter- 
mine, from  the  documentary  evidence  be- 
fo're  them,  tnmished  by  the  action  of  the 
inspectors,  and  upon  which  alone  they 
could  net,  the  number  of  votes  given  for 
each  candidate,  respectively, for  represent- 
ative in  congress.  This  document,  from 
which  the  canvassers  are  required,  in  a 
ministerial  capacity,  to  entimate  and  cer- 
tify the  vote,  la  called  in  the  statute  a 
"statement;"  and  this  controversy  arises 
from  \vhat  appears  to  be  an  honest  differ- 
ence of  opinion  between  the  learned  coun- 
ael  who  have  presented  the  case  as  to  the 
true  scope  and  meaning  of  that  word. 
On  the  one  ha-nd,  it  is  argued  that,  when 
there  is  a  conflict  between  the  writing  on 
tbeattachedballotandthatiaserted  in  the 
body  of  the  paper,  the  board.  In  canvass- 
ing the  vote,  is  bound  by  the  latter; 
while,  on  the  other  hand,  it  Is  insisted 
that  the  attached  ballots,  and  the  writing 
thereon,  are  a  part  of  the  statement,  and 
it  is  within  the  power  of  the  board  to  es- 
timate and  certify  the  true  rote  from 
them.  The  question  thus  becomes  one 
purely  of  construction.  The  importance 
of  an  honest  and  consistent  administra- 
tion of  the  laws  governing  the  conduct  of 
elections,  and  the  preservation  of  every 
safeguard  granted  by  the  law, for  the  pur- 
pose of  ensuring  a  true  and  honest  can- 
vass and  retnvn  of  the  vote  cast,  has  often 
been  emphasized  in  the  opinions  ot  courts, 
and  cannot  be  too  often  stated.  In  a  gov- 
ernment resting  wholly  on  popular  saf- 
frage,  few  questions  can  ever  come  before 
the  courts  bo  intimately  connected  with 
the  very  structure-of  political  society,  and 
exerting  such  a  wide  Influence  upon  the 
public  welfare,  as  those  concerning  the  en- 
forcement and  construction  of  the  laws 
relating  to  elections,  and  the  canvass  and 
return  of  the  vote.  When  they  are  open 
to  construction,  they  should  receive  from 
the  courts.  If  possible,  such  an  interpreta- 
tion as  is  most  likely  to  secure  the  object 
of  their  enactment.  It  is  quite  unreason- 
able to  suppose  that  the  election  laws  of 
this  state  have  been  so  framed  as  to  ren- 
der it  legally  possible, in  every  election  dis- 
trict, to  produce  a  conflict  between  the  re- 
sult of  the  vote,  as  written  upon  the  at- 
tached ballots,  and  that  expressed  in  the 
body  of  the  paper,  and  at  the  same  time 
leave  the  county  canvassers  in  each  coun- 
ty at  liberty  to  adopt  whichever  result  la 
most  in  harmony  with  their  personal  or 
political  affiliations.    Such  a  construction 


would  open  the  door  to  abuses  the  most 
grave  and  dangerous.  A  system  so  elas- 
tic would  destroy  all  confidence  in  the  re- 
sult of  elections,  and  would  very  soon  be- 
come Intolerable.  An  Intelligent  and  con- 
sistent administration  of  our  statutes, 
relating  to  the  canvass  ot  the  vote  by 
county  canvassers,  requires  that,  when 
there  is  conflict  in  this  respect,  they  shall 
be  bound  by  some  rule  that  is  reasonable 
and  certain,  and  not  subject  to  variation, 
according  to  the  discretion  ot  each  board. 
In  my  opinion,  the  writing  in  the  body  of 
the  certlflcate,  expressing  the  result  ot  the 
count  by  the  Inspectors  n  t  the  close  of  the 
polls,  and  publicly  announced  by  them, 
and  certified  under  their  ofScial  certifi- 
cates to  be  correct,  roust  prevail  over  any 
contrary  result  that  can  be  obtained  from 
the  writing  on  the  ballots.  The  words 
written  into  the  paper  by  the  Inspectors 
must  be  deemed  to  express  the  actual  and 
correct  result  of  their  count.  They  are 
precise  and  certain,  and  to  the  effect  that 
a  certain  number  ot  votes  were  given  tor 
a  person  therein  named  for  a  designated 
office.  Not  so  with  the  writing  on  the 
ballot.  That  imports  simply  that  a  cer- 
tain number  of  tickets  ot  each  variet.v 
were  voted,  from  which,  and  from  an  in- 
spection of  the  sample  ballots  themselves, 
the  actnal  vote  for  any  given  candidate 
may  or  may  not  be  accurately  ascer- 
tained. A  result  so  deduced  would  prac- 
tically amount  to  a  recount  of  the  ballots 
by  the  board  ot  county  canvassers,  in- 
stead of  an  estimate  and  canvass  of  the 
vote  upon  the  certified  statement  of  the 
Inspectors. 

The  act  of  the  inspectors  in  stating  the 
vote  in  the  body  of  the  paper,  the  certifi- 
cate that  the  same  is  correct,  and  the  sig- 
nature of  each  ot  them  to  the  certlflcate, 
is,  so  far  as  the  county  canvassers  are 
concerned,  fundamental,  jurisdictional, 
and  controlling,  while  the  words  on  the 
ballot  are  subordinate  and  incidental,  and 
the  duty  of  the  inspectors  In  respect  to 
thesameisprobably  directory  merely.  The 
form  ot  the  statement  which  theinspeetors 
are  to  make,  and  upon  which  the  board 
is  to  act,  is  pointed  out  by  the  statute 
with  care.  It  must  have  a  caption,  stat- 
ing the  day  on  which,  and  the  number  of 
the  district,  the  town  or  ward,  and  the 
county  'in  which,  the  election  is  held,  a 
statement  showing  the  whole  number  of 
ballots  for  each  person,  designating  the 
oflSce,  which  shall  be  written,  in  words, 
at  length,  and,  at  the  end  thereof,  a 
certlflcate  that  such  statement  is  correct 
in  all  respects,  which  shall  be  subscribed 
by  the  Inspectors.  Section  44.  By  a  re- 
cent statute  It  Is  enacted  that  this  state- 
ment shall  be  made  upon  a  single  sheet  of 
paper,  or.  If  not,  each  half  sheet  shall  be 
signed  at  the  end  thereof  by  the  Inspect- 
ors. Laws  1880,  c.  66.  S  H.  When  this 
word  " statement "  was  first  used  to  des- 
ignatethe  return  ot  the  district  inspectors 
to  the  county  canvassers,  there  was  no 
provision  tor  attaching  any  ballots,  but, 
on  the  contrary.  It  was  expressly  provid- 
ed that,  upon  the  subscription  thereof  by 
the  inspectors,  they  should  immediately 
destroy  all  the  poll-books  and  the  ballots 
voted.    Laws  1822,  c.  250,  §  9.    The  case  of 
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People  V.  FergruBon,  8  Cow.  102,  (decided 
In  1827,)turned  upon  tbe  effect  to  be  given 
to  certain  ballots,  wliich  tbe  inspectors 
bad  rejected  as  defective.  The  Revtaed 
Statates,  enacted  soon  after  this  decisiou, 
rbanged  tbe  law  as  previously  existiniir,  on- 
ly so  far  as  to  require  defective  ballots 
to  be  preserved  and  filed  with  the  town- 
clerk.  In  the  next  election  law,  passed  in 
1R42,  (Laws  1842,  c.  ISO,)  tbe  inspectors 
were  required  to  attach  to  tbe  statements, 
not  only  the  defective  ballots,  but  a 
sample  of  all  others  voted,  with  the  writ> 
Ing  thereon,  showing  the  namberof  each 
Icind  cast,  and  this  section  has  remained 
unchanged  ever  since.  Id.  §  42,  p.  122.  At 
tbe  same  time  it  was  enacted  that  tbe 
poll-books  should  be  preserved,  and  all 
the  ballots  voted,  not  so  attached,  should 
be  destroyed.  The  history  of  the  provis- 
ion, first  requiring  the  specimen  ballots 
and  writing  thereon  to  be  attached  to  it, 
shows  that  It  was  never  intended  that 
the  latter  conld  be  used  by  the  county 
canvassers  to  overthrow  the  resalt'certlfled 
by  the  inspectors  in  the  paper,  made  im- 
mediately aftertbe  count.  People  V.  Pease, 
27  N.  Y.  45,  4U.  Ttapy  are  mere  exhibits, 
that  no  more  control  the  words  of  the 
statement  than  did  the  detective  ballots, 
when  flrst required  to  be  preserved  and  at- 
tached. The  county  canvassers  may 
cause  any  return  to  be  sent  back  to  the 
Inspectors  for  the  purpose  of  correcting 
clerical  errors.  Tbe  ballots  voted  are,  in 
contemplation  of  law,  destroyed  immedi- 
ately after  the  completion  of  the  count  by 
tiie  inspectors. except  such  as  are  required 
to  be  attached  to  the  statement.  The 
board  might  return  a  statement  to  the 
Inspectors  for  the  purpose  of  attaching 
the  sample  ballots,  and  noting  thereon 
the  number  of  (>acb  kind  voted,  so  far  as 
that  could  be  done,  but  not  for  the  pur- 
pose of  a  r»<:ount  to  vary  or  contradict 
the  result  expressed  in  the  body  of  the 
«rertiflcate.  It  would  be  absurd  to  require 
inspectors  to  recount  votes  after  they 
were  required  by  law  to  destroy  them. 
The  receut.statute  (Laws  1880,  c.  460)  con- 
fers power  upon  the  court  to  require,  by 
order,  a  board  of  county  canvassers,  after 
It  has  dissolved,  to  reconvene  and  correct 
any  errors  In  Its  canvass  of  the  voteat  an 
election,  anil  the  order  granted  in  this 
case  is,  we  think,  fairly  within  its  scope. 
In  our  opinion', the  statement,  in  the  body 
of  the  paper,  as  to  the  vote  fur  represent- 
ative in  congress  In  tbe  five  dlHtrlots,  and 
In  the  other  the  statement  made  on  the 
night  after  the  election,  must  control  the 
action  of  the  county  canvassers.  If  it  be 
claimed  that  the  actual  result  at  the  polls 
was  different  in  fact  from  that  shown  by 
this  statement,  that  question  must  be 
left  for  the  deti-rmlnation  of  another  tri- 
bunal. These  views  lead  to  an  affirmance 
of  the  order.  AH  concur,  except  Eakl,  J., 
dissenting,  and  RnoKR,  C.  J.,  not  voting. 

EarI/,  J.,  i  dissenting.)  The  duties  of  tbe 
officers  concerned  in  ascertaining  and  re- 
turning the  results  of  any  election  are  par- 
ticularly pointed  out  in  the  statutes,  and 
the  faithful  discharge  of  all  those  duties  is 
enforced  by  severe  penalties;  and  frauds 
therein  are  not  easy,  and  ought  to  be  very 


uncommon.  The  mode  of  canvassing  tbe 
votes  and  ascertaining  the  results  of  elec- 
tions are  provided  for  In  the  act,  chapter 
ISO,  Laws  1842,  and  subsequent  acts.  In 
article  4  of  title  4  of  the  act  of  1842,  tbe  du- 
ties of  Inspectors  of  elections  are  pre- 
scribed. They  are,  first,  to  see  that  the 
whole  number  of  ballots  corresponds  with 
the  whole  number  of  votes  shown. by  the 
poll-lists,  and  thf^n,  as  provided  in  section 
40,'tbey  are  to  proceed  to  canvass  and  es- 
timate the  votes.  Section  42  contains  a 
provision  tor  the  flrst  time  found  in  the 
laws  of  this  state,  as  follows:  "The  can- 
vass shall  be  completed  by  ascertaining 
how  many  ballots  of  the  same  kind,  cor- 
responding in  respect  to  the  names  of  per- 
sons thereon,  and  the  offices  tor  which 
they  are  designated,  have  been  received; 
and,  the  result  being  found,  the  inspector 
shall  securely  attach  to  a  statement  of 
such  canvcMB  one  ballot  of  each  kind, 
found  to  have  been  given  for  the  officers 
to  be  chosen  at  such  election,  any  or  ei- 
ther of  them,  except  those  given  fur  elect- 
ors of  president  and  vice-president;  and 
they  shall  state  in  words,  at  full  length, 
immediately  opposite  such  ballot,  and 
written  partly  un  such  ballot  and  partly 
on  tbe  paperto  which  it  shall  be  attached, 
tbe  whole  number  of  all  tlte  ballots  thnt 
were  received  which  correspond  with  the 
one  so  attached,  so  that  one  of  each  kind 
of  tbe  ballots  received  at  such  election  tor 
the  officers  then  to  be  chosen  shall  be  at- 
tached to  such  paper,  with  a  statement 
of  such  canvass.  They  shall  also  attach 
to  such  paper  tbe  orlg^inal  ballots  rejected 
by  them  as  being  detective  which  were 
griven  at  such  election."  Section  43  con- 
tains a  similar  provision  as  to  tbe  can- 
vass and  statement  of  the  votes  given  tor 
presidential  electors.  Section  44  is  as  fol- 
lows: "The  statements  to  he  made  by  the 
inspectors  shall  contain  »  caption  stating 
the  day  on  which,  and  tbe  number  of  the 
district,  the  town  or  ward,  and  the  coun- 
ty at  which,  the  election  was  held.  In  re- 
lation to  which  such  statement  shall  be 
made.  It  shall  also  contain  a  statement 
showing  the  number  of  ballots  taken  for 
each  person,  designating  the  office  for 
which  they  are  given,  which  statement 
shall  be  written  in  words  at  length;  and, 
at  the  end  thereof,  a  certificate  that  such 
statement  is  correct  in  all  respecta,  which 
certificate  shall  be  subscribed  by  the  in- 
spectors. "  In  this  case,  in  some  of  tbe  re- 
turns placed  before  the  county  canvassers, 
there  were  discrepancies  between  the  num- 
ber of  votes  written  in  the  statements  un- 
der section  44',  which,  for  brevity,  I  will 
call  "general  statements,"  and  the  nnm- 
bej-B  written  on  and  opposite  the  ballots 
attached  under  section  42,  which  I  will 
call  "detailed  statements;"  the  latter 
numbers  being  greater  than  the  former  in 
most  cnses  where  discrepancies  existed. 
The  canvassers  decided  to  canvaas  the  re- 
turns by  taking  the  detailed  etatementa, 
and  they  did  so  canvass;  and  the  relator 
complains  of  this,  claiming  that  they  were 
bound  to  take  and  canvass  the  generail 
statements,  and  ascertain  the  results  of 
the  election  from  them.  The  court  below 
upheld  tbe  claim  of  the  relator,  and  com- 
manded the  canvassers  to  canvass  the  re- 
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turns  by  taking  the  general  statemeDts, 
and  wholly  disregarding  the  detailed 
statements.  The  sole  qneBtloB  o{  law  for 
our  consideration  is  whether  the  court 
could  legally  iRsue  this  peremptory  com- 
mand to  the  canvassers,  and  this  question 
must  be  solved  by  a  careful  reading  and 
scrutiny  of  the  statutes,  and  thus  arriv- 
ing at  the  intention  ol  the  law-makers. 
Under  section  42,  the  inspectors  are  first 
to  ascertain  how  many  ballots  ot  each 
kind  have  been  received,  and  then  they 
are  to  attach  one  ballot  ol  each  kind, 
omitting  none,  to  the  statement,  and 
write  opposite  to  it,  and  partly  on  it,  the 
number  of  such  ballots  received.  The  de- 
tailed statements  will  thus  show,  by  add- 
ing the  numbers  thus  written,  the  whole 
number  of  votes  given  at  the  election,  and 
'bow  many  were  given  for  each  candidate. 
Why  are  the  ballots  required  to  be  thus 
attached?  In  1842,  when  this  provision 
first  came  into  the  law,  ballots  could  be 
written  or  printed,  in  any  form,  of  any 
size,  and  upon  any  paper;  and  hence  the 
requirement  that  the  ballots  should  be  at- 
tached could  not  have  been  to  show 
whether  or  not  some  law  had  been  com 
plied  with.  Yet  the  ballots  were  to  be  at- 
tached tor  some  purpose.  Fur  what  pur- 
pose? Undoubtedly,  as  an  additional  se- 
curity for  an  accurate  canvass,  and  as  an 
additional  safeguard  against  frauds  and 
mistakes.  The  ballots  are  not  only  to  be 
attached,  but  the  numbers  of  the  ballots  are 
to  be  written  partly  on  the  ballots  and  on 
the  paper  to  which  the  are  attached.  Why 
ia  this  minute  requirement,  if  they  are  to 
serve  no  purpose  and  have  no  effect?  Can 
it  be  8uppose<l  that  all  this  is  a  mere  idle 
ceremony?  Whoshall  say  that  tbegeneral 
statement  and  the  detailed  statement  are 
not  of  equal  importance?  One  is  evi- 
dently Intended  as  a  check  on  the  other. 
The  general  statement  is  made  up  of  the 
details  contained  in  the  other,  and  tbcy 
should  exactly  correspond.  The  canvass 
is  not  completed  until  the  ballots  have 
been  counted,  attached,  and  written  on. 
The  detailed  statement  is  part  of  the  can- 
vass. It  is  made  under  the  same  sanctions 
as  the  general  statement,  and  the  same 
punishment  can  be  meted  out  to  inspect- 
ors for  any  fraud  or  wrong  in  respect 
thereto.  It  is  to  be  canvassed  and  veri- 
fied in  the  same  way  as  the  general  state- 
ment, and  the  general  certificate  required 
by  section  44  applies  to  It  as  well  as  to  the 
general  statement.  Section  11  of  the  act 
(chapter  66,  Laws  1R80)  requires  that 
"every  return  orstateraent  of  the  result  of 
the  canvass  of  any  election  shall  be  made 
upon  a  single  sheet  of  paper,  or.  If  not, 
each  half-sheet  shall  be  signed  at  the  end 
thereof  by  the  Inspectors;"  and  here  the 
return  or  statement  means  the  whole  re- 
turn or  Btutement  which  the  inspectors 
are  bound  to  make.includingtbe  attached 
ballots  and  what  is  written  thereon.  Sec- 
tions 45  and  48  of  the  act  of  1842,  and  sec- 
tion 14  of  the  act  of  1880,  require  that  a 
true  copy  of  the  statement  shall  be  filed  in 
the  ofllce  of  the  clerk  ot  the  town  or  city; 
that  the  original  statement,  duly  certified, 
shall  be  delivered  to  the  supervisor  of  the 
town  or  ward;  and  that  u  duplicate 
thereof  shall  be  filed  in  the  oflSce  of  the 


coanty  clerk.  What  statement  is  meant 
by  these  provisions?  Evidentl,T  the  whole 
statement,— the  general  as  well  as  de- 
tailed,— made  by  the  inspectors.  And 
these  statements  are,  by  section  15  of  the 
act  of  1880,  made  public  records,  open  to 
inspection  and  examination  by  any  elect- 
or of  the  state.  The  two  statements  are 
never  to  be  divorced,  and  where  the  one 
goes  the.  other  must  also  go.  It  is  thus 
clear — too  clear,  it  seems  to  mu,  for  rea- 
sonable doubt— that  the  detailed  state- 
ment is  part  of  the  statement  and  return 
which  the  inspectors  of  election  are  re- 
quired to  make.  The  election  laws  appli- 
cable to  the  city  ot  New  York  throw  some 
light  upon  the  meaning  of  the  word 
"statement,"  as  used  in  the  acts  ot  1842 
and  1880.  Section  1892  ot  the  consolida- 
tion act  (chapter  410  ot  the  Laws  ot  IH83) 
contains  the  substance  of  section  42  of  the 
act  of  1842,  as  to  attaching  ballots,  and 
as  to  writing  the  numbers  upon  them; 
and  section  1895  contains  the  sobstanee  of 
section  44  of  the  act  ot  1842,  in  reference  to 
what  I  call  the  "general  statement. "  The 
inspectors  are  required  to  make  triplicate 
statements  of  the  results  of  the  canvass 
and  estimate,  one  to  be  delivered  to  the 
clerk  ot  the  board  of  aldermen,  one  to  the 
county  clerk,  and  one  to  the  chief  ot  thebn- 
reau  of  elections;  and  all  these  statements 
must  be  complete,  containing  the  at- 
tached ballots,  and  what  is  written  upon 
them.  The  statement  having  thus  been 
made,  delivered, and  filed, then  follows  the 
duty  of  the  county  canvassers.  The  orig- 
inal statements  are  to  be  placed  before 
them  by- the  supervisors,  to  whom  they 
have  been  delivered  by  the  inspectors,  and 
they  are  to  canvass  them.  Their  duty  is 
confined  solely  to  the  canvass  ot  such 
statements.  They  cannot  go  outside  ot 
or  disregard  them,  and  they  are  to  deter- 
mine what  they  show  as  to  the  nurat>er  of 
votes  cast  tor  each  candidate,  and  declare 
the  results.  The  returns  placed  btfore 
them,  containing  the  general  and  detailed 
statements,  with  ballots  attached,  are 
called  "statements,"  and  they'  are  the 
statements  upon  which  they  are  to  act. 
They  cannot  omit  a  portion  ot  any  state- 
ment, but  they  are  to  consider  the  whole 
statement,  and  base  thdf  conclusion  upon 
that. 

Now,  when  these  canvassers  came  to 
act,  they  found  upon  the  returns  placed 
before  them  two  sets  ot  numbers,  whlcli 
ought  to  have  agreed,  but  did  not  agree. 
What  was  their  duty  then?  Clearly,  to 
send  back  the  returns  to  theinspectors  tor 
correction,  under  the  act  of  1842,  where  it 
Is  provided  that  "If,  upon  proceeding  to 
canvass  the  votes,  it  shall  clearly  appear 
to  the  canvassers  that,  in  any  statement 
produced  to  them,  [the  word  "state- 
ment" here  evidently  meaning  the  whole 
return  or  statement,]  certain  matters  are 
omitted  in  such  statement  which  shonid 
have  been  inserted,  or  that  any  mistakes 
which  are  cicrclal  merely  exist,  they  shall 
cause  such  statement  to  be  sent,  by  one 
of  their  number,"  to  the  Inspectors  to  have 
the  same  corrected;  and  the  inspectors 
are  to  be  convened,  and  make  such  cor- 
rection as  the  tacts  of  the  case  require,  but 
not  change  or  alter  any  decision  before 
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made  by  them,  only  causing  tbeir  canraae 
to  be  correctly  stated.  Under  this  pniTis- 
iun  of  law,  If  the  canTassers  find  that  bal- 
lots have  not  been  attached  to  tberetarns 
by  the  inspectors,  that  is  a  case  of  omis- 
sion, and  they  can  send  the  retarns  back 
to  have  the  omission  supplied.  Here  the 
discrepancy  between  the  two  sets  of  num- 
bers appears  to  be  and  was  manifestly 
on  the  face  of  the  returns  the  result  of 
clerical  mistakes,  eltlter  in  writing;  the 
numbers  or  in  adding  up  figures,  and  the 
canrassers  could  have  sent  the  returns 
back  for  the  correction  of  these  mistakes. 
The -inspectors  could  bare  corrected  ttaem 
by  resort  to  the  tally-sheets,  or  to  their 
memories,  or  to  any  other  facts  in  their 
possession  which  would  enable  them  to 
make  the  corrections  an  that  the  two  sets 
of  numbers  would  correspond.  But  the 
County  canvassers,  as  this  record  dis- 
closes, refused  to  send  these  returns  back 
for  correction.  Assuming,  now,  that  they 
were  not  absolutely  bound  to  send  them 
back  tor  correction,  how  were  they  bound 
to  canvass  them?  Then  it  was  for  them 
to  determine  the  significance,  meaning, 
and  resalt  of  the  returns.  If  they  thought 
one  set  of  numbers  was  more  reliable  than 
the  other,  they  could  take  that,  and  base 
their  canvass  upon  it.  All  that  was  writ- 
ten upon  or  in  the  returns  constituted  the 
statement  whlcb  they  were  to  canvass. 
There  is  certainly  ground  for  claiming 
that  a  detailed  statement  made  up  the 
numbers  of  each  kind  of  the  ballots  was 
more  reliable  than  the  general  statement 
composed  of  totals  reached  by  adding  up 
the  ballots.  The  general  statement  must 
have  been  reached  by  addine  up  the  votes 
contained  in  all  the  ballots  of  every  kind, 
and  there  is  one  chance  of  error,  that  of 
mistakes  in  addition,  which  Is  absent 
from  the  detailed  statement.  It  was  for 
the  canvassers  to  determine,  in  the  case 
of  any  return,  which  of  the  two  state- 
ments was  the  most  reliable  and  tbesafest 
guide.  Where  does  the  court  get  the 
power  to  command  them  absolutely  to 
take  tbe  one  statement  rather  than  the 
other?  What  right  has  it  to  interfere 
with  and  control  the  discretion  vested  in 
tbe  canvassers?  If  the  canvassers  had 
taken  tbe  general  statements  as  tbeir 
gnide,  and  found  the  results  of  the  election 
from  them,  it  would  have  been  quite  aa 
competent,  and  equally  erroneous,  for  tbe 
eoart  to  have  commanded  tbem  to  make 
the  canvass  from  tbe  detailed  statement. 
If  tbe  court  had  commanded  tbem  to 
send  tbe  return  back  for  correction,  some 
argument  for  the  jurisdiction  of  the  court 
could  have  been  made,  and  the  Jurisdic- 
tion could  be  upheld  If  the  canvassers  were 
under  au  absolute  legal  duty,  under  tbe 
circumstances,  to  send  tbem  back.  Wheth- 
er they  were  nnd^r  such  an  absolute 
legal  duty  we  need  not  now  determine,  be- 
cause no  such  command  has  been  issued. 
The  court,  without  any  correction  of  the 
apparent  mistakes,  and  without  giving 
the  canvassers  any  opportunity  to  have 
them  corrected  In  tbe  mode  pointed  out 
in  the  statute, — an  opportunity  which 
they  might  embrace  rather  than  canvass 
the  general  statement,— has  absolutely 
commanded  tbem  to  canvass  the  returns, 


with  these  mistakes  apparent  upon  them, 
In  a  particular  way,  disregarding  an  im- 
portant and  material  portion  of  them. 
What  right  has  the  court  to  command  the 
canvassers  to  disregard  any  portion  of 
tbe  returns  which,  under  severe  penalties, 
tbe  inspectors  were  bound  to  make,  tor  the 
purpose  of  showing  the  results  of  the  elec- 
tions In  the  election  districts?  Suppose 
the  detailed  statement  shows  that  ten  or 
a  hundred  ballots  of  the  kind  attached 
were  cast  at  any  election,  while  the  gen- 
eral statement  makes  no  mAntion  of  such 
ballots,  what,  then,  are  the  canvassers  to 
do?  They  may  send  the  returns  back  for 
correction.  But  can  the  court  command 
them  to  make  their  canvass  from  the  gen- 
eral statement,  disregarding  wholly  tbe 
detailed  statement  showing  beyond  ques- 
tion a  number  of  votes  cast?  There  cer- 
tainly can  be  no  policy  which  requires 
greater  weight  to  be  given  to  tbe  general 
statement  than  to  the  detailed  statement. 
Frauds  are  easier  and  mistakes  more  lia- 
ble in  the  former  than  in  the  latter.  I  do 
not  deem  it  important  to  give  particular 
attention  to  the  return  of  the  votes  in  the 
second  district  of  tbe  First  ward  of  tbe 
city  of  Elmlra.  That  stands  upon  a  dif- 
ferent footing  from  the  other,  returns  of 
inspectors.  Even  it  the  court  below  is 
right  in  reference  to  tbat  return,  its  order 
cannot  be  justlfled.  A  careful  considera- 
tion of  the  whole  case  leaves  upon  my 
mind  no  doubt  tbat  the  learned  court  be- 
low fell  into  error  in  Its  construction  of 
the  statutes.  To  me  it  appears  demon- 
strably clear  that  the  canvassers  acted 
within  their  jurisdiction  In  making  tbe 
canvass  as  they  did,  and  if  any  wrong  has 
been  done  In  canvassing  votes,  and  the 
relator  has  actually  received  the  greatest 
number  of  votes  for  representative  in  con- 
gress, be  must  seek  his  remedy  in  the 
house  of  representatives,  the  only  body 
that  can  give  him  relief,  and  the  public 
justice  tor  violated  lawmustbe  vindicated 
In  the  criminal  courts.  The  ordei-s  of  the 
genpral  and  special  terms  should  be  re- 
versed, and  tbe  writ  of  mandamua  denied, 
with  costs  in  all  the  courts. 


026  N.  Y.  am 

Bank  of  British  North  America  v.  Dbl- 

AFIBLD. 

(Court  of  Appeals  of  New  York.    June  a,  1891.) 
Pabtnkrship— Loan— EviDBNOB— Lettbe. 

1.  Where  a  partner  borroivs  money  from  the 
firm  of  which  he  is  a  member,  and  the  firm  as- 
signs the  claim,  the  assignee  may  sue  the  part- 
ner thereon  at  law,  though  there  has  been  no  ac- 
counting and  nc^express  promise  to  pay,  especially 
where  it  is  shown  that  the  partner  is  indebted 
to  the  firm  for  a  larger  sum  than  that  sued  for. 

2.  Where  the  question  at  issue  is  whether 
the  money  sued  for  was  drawn  by  the  defendant 
from  his  Qrm  under  claim  of  right  or  borrowed 
by  him  from  the  firm,  a  letter  afterwards  sent  to 
defendant  by  one  of  his  copartners,  and  never  an- 
swered, in  which  the  circumstances  are  rehearsed 
and  tbe  transaction  stated  to  be  a  loan,  is  inad- 
missible in  evidence  against  the  defendant. 

Reversing  18  N.  Y.  Supp.  440. 

Appeal  from  supreme  court,  general 
term,  first  department. 

E.  Countryman,  for  appellant.  Hugh 
L.  dole,  for  respondent. 
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Feckham,  J.  Upon  the  question  wbetb- 
er  the  money  which -the  plaintiff  seeks  to 
recover  -was  a  loan  to  the  defendant  from 
the  firm  of  which  he  was  a  member,  or 
was  money  drawn  by  him  under  a  claim 
of  right  from  the  firm  treasury  in  New 
York,  we  think  there  was  evidence  to 
warrant  a  finding  that  it  was  a  loan,  and 
was  so  received  by  the  defendant.-  The 
learned  trial  Judge  found  that  it  was  a 
loan.  No  time  was  specified  for  its  repay- 
ment,  and  it  became  due  upon  demand. 
The  defendant  claims  that  no  action  at 
law  by  a  portion  of  a  firm  can  be  main- 
tained in  case  of  a  breach  of  contract  and 
of  a  wrongful  act  by  another  member  and 
against  such  other  member,  unless  upon 
an  express  promise  to  pay,  and  after  a 
final  accounting  and  a  balance  struck. 
This  may  be  true.  But  the  case  is  one 
where  the  mamber  sued  has  been  guilty  of 
a  wrongful  act  and  a  breach  of  his  duty, 
and  has.  for  instance,  converted  funds  to 
his  personal  use  by  payment  of  his  debts 
which  belonged  to  the  firm.  These  are 
the  general  characteristics  of  the  cases 
cited  by  defendant's  counsel.  Here  is  a 
case,  however,  where  a  loan  of  money  be- 
longing to  the  firm  has  been  made  to  one 
member  of  it,  and  the  law  upon  an  ordi- 
nary, simple  loan,  even  to  a  partner,  im- 
plies a  promise  to  pay  it  at  thotime  stated 
or  upon  demand,  without  going  into  an 
accounting.  The  cases  where  an  express 
promise  to  pay  have  been  required  were 
those  where  from  the  facts  no  Implied 
promise  to  repay  would  be  raised,  ex- 
cept upon  'an  accounting  and  a  balance 
struck.  Thns  Judge  Allen,  in  Crater  v. 
Bininger,  45  N.  Y.  645,  at  548,  says  that 
an  action  will  not  lie  by  one  member  of-  a 
partnenshlp  against  another  upon  an  Im- 
plied promise,  and  if  the  plaintiff  had  paid 
the  demands  against  the  firm  be  could  not 
have  maintained  an  action  against  his 
asHociates  upon  the  implied  promise  to 
repay  him.  In  such  case  the  promise  im- 
plied is  to  repay  the  amount  that  may  be 
found  due  after  an  accounting  But  one 
partner  can  maintain  an  action  against 
his  copartner  upon  an  express  promise, 
although  connected  with  partnership  busi- 
ness. He  refers  to  the  case  of  Orldley  v. 
Dole,  4  N.  Y.  486,  which  was  one  where 
one  of  two  partners,  after  a  dissolDtion,, 
advanced  money  to  the  other  upon  his 
promissory  note  to  pay  partnership  debtn, 
the  assets  of  the  late  firm  being  In  the 
hands  of  the  member  receiving  the  money. 
It  was  held  he  could  recover  upon  this  ex- 
press obligation  to  repay,  but  if  no  such 
obligation  had  been  taken  it  would  have 
been  the  case  of  one  partner  advancing 
money  to  pay,  or  paying,  demands 
against  the  firm,  and  in  such  case  hecould 
not  rwover  back  the  whole  or  any  part  of 
the  money  in  an  action  against  his  co- 
partners, because  the  action  would  be  up- 
on' an  implied  promise,  and  that  implied 
promise  was  only  that  the  other  partners 
would  pay  what  was  due  him  after  an 
accounting  had  been  taken  to  ascertain 
the  state  of  the  partnership  matters,  and 
the  balance,  if  any,  that  might  be  due 
him.  Where,  however,  the  facts  proved 
raise  an  Implied  promise  to  repay  upon 
demand   the  very  sum    which  has  been 


loaned,  I  think  an  action  can  be  main- 
tained thereon  Just  as  well  as  upon  an  ex- 
press promise  to  do  the  very  thing  which 
the  law  implies  without  such  express 
promise.  But.  be  that  as  it  may,  we  have 
here  the  further  facts  that  the  indebted- 
nesB  from  defendant  to  the  firm  was  as- 
signed by  it  to  the  plaintlfl,  and  open  tbe 
trial  an  examination  Into  tbe  firm  acounts 
was  had  so  far  as  to  show  the  defend- 
ant Indebted  to  the  firm  in  a  sum  largely 
in  excess  of  the  money  sued  for  by  tbe 
Plaintiff.  That  an  assignee  could  recover 
upon  the-  indebtedness  arising  from  the 
loan,  after  proof  of  the  state  of  tbe  part- 
nership accounts,  and  that  defendant  was 
indebted  to  It  in  a  greater  sum  than  tbe 
amount  assigned,  can  admit  of  no  doubt. 
In  our  union  of  legal  and  equitable  reme- 
dies in  the  same  tribunal,  and  after  what 
may  be  termed  an  examination  in  the  nat- 
ure of  an  accounting  has  been  had.  It  is  a 
matter  of  no  importance  that  It  was  car- 
ried on  in  what  would  be  termed  an  action 
at  law.  There  Is  no  claim  now  made  that 
there  has  .been  but  a  partial  accounting, 
or  that  In  consequence  of  such  partial  ac- 
counting the  defendant  has  been  found  in- 
debted to  the  firm  In  a  greater  sum  than 
would  bare  appeared  if  a  full  and  com- 
plete accounting  had  been  had,  and  grreat- 
er  than  will  appear  when  a  full  and  com- 
plete accounting  comes  to  be  had  between 
the  members  of  the  firm  in  an  action 
wherein  they  are  all  parties,  and  where 
the  Judgment  will  bind  them  all.  We 
think  the  plaintiff  showed  enough  to 
maintain  Its  action  in  this  respect. 

These  views  would  lead  to  an  afflrmance 
of  the  Judgment  were  It  not  for  the  er- 
roneous admission  of  one  piece  of  evidence 
which  we  see  no  available  answer  to. 
There  was  no  dispute  that  tbe  defendant 
on  the  81st  of  December,  1887,  drew  $25,000 
of  firm  moneys,  and  had  it  credited  to  htm 
in  his  own  private  bank  account.  Up  to 
that  event  he  had  drawn  fSOO  monthly, 
which  was  all  that  by  tbe  partnership  ar- 
ticles he  was  entitled  to  draw.  A  few 
days  before,  he,  living  in  New  York,  had 
telegraphed  the  other  members  of  his  firm 
in  San  Francisco,  asking  if  he  might  draw 
$25,000,  and  had  been  refused  that  priv- 
ilege, bat  the  firm,  through  its  senior 
memoer,  bad  offered  to  loan  defendant 
that  amount,  provided  defendant  could 
negotiate  It.  The  defendant  made  no  an- 
swer, but  in  a  few  days  thereafter  drew 
the  money.  From  the  partnership  articles 
forbidding  any  such  draft,  and  from  the 
request  of  defendant  asking  if  he  might 
draw,  and  the  refusal  .of  the  firm  to  per- 
mit it  as  a  mere  draft,  but  offering  to  loan 
him  that  amount,  and  the  subsequent  ac- 
tion of  defendant  in  drawing  the  sum, and 
from  all  the  circumstances  of  the  case,  tbe 
court  was  asked  tQ'draw  the  inference 
that  defendant,  when  he  drew  the  money, 
drew  it  pursuant  to  tbe  consent  of  the 
firm  as  a  loan,  and  not  In  opposition 
thereto,  as  well  as  in  violation,  as  claimed, 
of  the  partnership  articles.  Tbe  question 
was  one  of  intent, — a  question  of  fact,  to 
t>e  decided  after  a  consideration  of  all  the 
evidence  in  the  case.  The  defendant  was 
a  witness,  and  denied  fully  and  aneqoivo- 
cally  tbe  drawing  of  the  money  as  a  loan 


Digitized  by 


Google 


X.Y.) 


IN  BE  CAM1>. 


799 


puntiant  to  the  consent  of  the  other mera- 
bem  of  the  firm,  and  he  swore  that  he 
drew  It  as  matter  oJ  right,  upon  the  dip- 
BolDtion  or  the  firm,  which  event  occarred 
on  that  day,  and  be  claimed  that  snch 
drawing  wbb  not  under  the  clrcumstanceii 
u!  an  Immediate  dlasolatiun  ol  the  firm  in 
Tlolation  of  the  partnerataip  articles  limit- 
ing his  drafts  to  f  800  per  month,  which  lim- 
it he  had  then  already  reached.  Here  was 
evidence  from  which  different  inferences 
might  be  drawn  by  the  trial  judge.  Pela- 
fleld  being  a  party  interested,  the  court 
was  not  bound  to  believe  him  when  be 
swore  to  what  was  his  own  Intent  accom- 
panying the  act  of  drawing,  and  that  act  - 
was  not  in  aiid  of  itself  of  so  unequivocal 
a  nature  as.  to  be  conclusive  evidence  of 
the  defendant's  intent.  In  t|his  state  of 
the  case  it  is  seen  that  any  evidence  er- 
roneously-admitted,  and  which  may  have 
had  an  effect  upon  the  mind  of  tUe  learned 
trial  Judge,  cannot  be  overlooked.  The 
plaintiff,  under  the  objection  and  excep- 
tion of  the  defendant,  specifically  pointing 
ont  the  proper  grounds,  whh  permitted  to 
put  in  evidence  a  letter  written  by  one  of 
the  members  of  the  late  firm  in  San  Fran- 
cisco to  defendant  under  date  of  April  27, 
1888,  In  which  the  writer  assumes  to  re- 
hearse the  circumstances  of  the  drawing 
of  the  check  by  defendant  In  the  previous 
December,  and  the  refusal  of  the  firm  to 
permit  the  draft,  excepting  as  a  loan  in  aid 
of  defendant,  and  then  the  letter  contin- 
ues: "You  acceded  to  the  terms  of  Mr. 
Coleman's  dispatch  of  December  12  and  ac- 
cepted this  money  as  a  loan.  Now  that 
we  require  the  money,  and  as  you  have 
had  ample  opportunity  to  tnm  yourself 
and  realize  upon  your  secarities,  we  trust 
that  you  will  appreciate  tboi-oughly  and 
understand  our  position  in  valuing  upon 
you  as  per  our  cashier's  letter-above  men- 
tioned." It  does  not  appear  that  the  de- 
fendant ever  answered  the  letter.  We  can 
see  no  ground  upon  which  the  letter  is  ad- 
missible. It  is  not  in  the  nature  of  a  dec- 
laration -which  the  defendant  admits  by 
not  answering,  nor  is  it  on  the  same  plane 
as  an  oral  declaration  to  the  same  effect, 
made  in  the  presence  of  the  party  to  be 
charged,  and  who  may  be  regarded  as  ad- 
mitting its  truth  by°  failing  to  deny  it. 
This  letter  is  a  mere  declaration  of  the 
.  writer,  assuming  in  his  own  behalf  to 
characterize  and  determine  the  nature  of 
a  past  transaction,  and  it  does  notde- 
uiand  an  answer,  and  is  not  admissible  in 
evidence  against  the  defendant.  Learned 
V.  Tlllotson,  97  N.Y.I;  Talcott  v.  Harris,  9.S 
N.  Y.567,571.  Tbeletterwasnot  admissible 
for  any  purpose  of  proving  the  intention 
tbsLt  the  draft  drawn  on  defeudant  in 
favor  of  plaintiff  should  operate  as  an  as- 
signment to  plalutlff  of  the  claim  of  the 
firm  against  the  defendant.  The  letter 
will  be  read  In  vain  for  any  such  Informa- 
tion. It  was  clearly  not  written  for  any 
such  puri>ose.  The  draft  Itself  showed 
that  it  did  so  operate.  It  was  an  order 
upon  a  particular  fund,  and  for  the  whole 
of  it.  The  case  is  entirely  different  from 
that  of  Cleaner  Co.  v.  Smith,  110  N.  Y.  83, 17 
N.  E.  Bep.  671,  where  the  draft  was  an  or- 
dinary one  drawn  on  no  particular  fund, 
and  the  letters  passing  between  the  par- 


ties were  put  in  evidence  to  show  that, 
there  had  been  an  assignment  of  the  debt 
to  one  of  them  and  an  acceptance  thereof 
by  him.  They  were  parts  of  the  res  gesta, 
and  were  the  very  papers  upon  which  a 
contract  of  asnlgnment  and  an  acceptance 
thereof  were  shown.  Nor  was  this  letter 
admissible  for  the  purpose  of  proving  no- 
tice of  the  asBlgnment  to  the  defendant. 
The  answer  admits  notice  thereof  on  or 
about  May  4th.  Notice  probably  would 
only  be  Important  for  tbe  purpose  of 
guarding  against  any  dealing  by  the  de- 
fendant with  the  original  ownera  after  the 
assignment  and  In  ignorance  thereof.  In 
this  case  it  was  not  material,  and,  if  it 
were,  an  admission  thereof  stood  upon 
the  record.  In  addition  the  draft  itself 
was  presented  for  payment  and  payment 
refused.  There  was  no  question  of  notice 
in  the  case.  The  evidence  of  tbe  taking  of 
this  money  by  defendant  as  a  loan  from 
the  firm  was  somewhat  slight.  It  was  a 
question  of  fact  to  be  decided  upon  evi- 
dence admitting  diRerent  Inferences  there- 
from, and  the  question  Is  so  close  we  can- 
not say  the  defendant  suffered  no  harm 
from  the  erroneous  admission  of  the  let- 
ter. The  Judgment  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide 
event.    All  concur. 


In  re  Camp. 


(126  N.  T.  377) 


(Court  ofAppeaXt  of  New  Tork.    June  8, 1891.) 

CUBTKST  —  GDAKDIAN  AJ7D  WaBD  —  ACOOdKTINO — 
JURrSDIOTION  or  SCRROGATE — TrOBTS. 

1.  Pending  condemnation  proceedings  against 
the  land  of  a  married  woman  she  died  intestate, 
leaving  husband  and  children.  The  land  was  con- 
demned, the  entire  fee  being  taken,  and  the 
money  paid  to  the  husband  as  goardian  for  the 
children.  Held  thaL  by  virtue  of  his  estate  of 
onrtesy  he  was  entitled  to  hold  the  money  until 
bis  death. 

2.  Since  the  husband's  relation  to  the  fund 
after  the  children  reach  their  majority  is  that  of 
trustee,  the  statute  of  limitations  will  not  run 
against  their  right  to  demand  an  accounting. 

8.  Where,  upon  an  acoountlng  before  the  sur- 
rogate, it  appears  that  the  husband  has  lost  the 
money,  the  surrogate  cannot  oompel  him  to  re- 
store It,  since  that  is  not  an  incident  to  the  power 
to  make  liim  account,  and  the  surrogate  has  no 
general  equitable  Jurisdiction  over  guardians  as 
trustees. 
Reversing  10  N.  Y.  Snpp.  141. 

This  Is  an  appeal  by  Calvin  B.  Camp 
from  an  order  of  tbe  general  term  of  the 
supreme  court,  modifying,  and,  as  modi- 
fled,  affirming,  a  decree  of  the  surrogate 
of  Kings  county,  made  upon  an  account- 
ing by  the  appellant  as  guardian  of  tbe 
petitioner,  William  C.  Camp.  From  the 
record  it  appears  that  the  surrogate  of 
Kings  county  on  the  16th  day  of  May,lS88, 
duly  Issued  a  citation  to  Calvin  B.  Cump, 
citing  bim  to  appear  at  a  surrogate's 
court  for  the  purpose  of  rendering  and 
settling  his  account  as  such  guardian. 
The  citation  was  based  upon  a  petition  of 
William  C.  Camp,  from  which  it  appeared 
that  the  petitioner  was  one  of  four  chil- 
dren of  the  above-named  Calvin  B.  and 
Mary  E.  Camp,  and  that  the  latter  had 
died  intestate  in  Brooklyn  on  the  23tb  of 
October,  1866,  seised  of  certain  real  estate 
known  as  "No.  136  Columbia  Heights"  in 
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said  city,  leaving  ber  husband  sarvivlng 
her.  and  her  four  children  as  her  heira  at 
law.  Prior  to  her  death  procetidlags  had 
been  comiuenced  by  the  city  to  acquire 
title  to  the  northern  portion  of  the  prem- 
iges. above  mentioned,  and  8uch  proceed- 
Inccti  resulted  after  her  death  in  an  award 
of  f  26,000 to  the  petitioner  and  his  brother 
andsiaterB.  The  petitioner  further  showed 
that  the  father  of  the  petitioner  was  ap' 
pointed  his  guardian,  and  also  the  guard- 
Ian  ot  his  brother  and  Histers,  by  the  sur- 
rogate of  Kings  county,  on  the  37th  of 
February,  1868,  they  all  being  at  that  time 
under  the  age  of  21  years,  and  that  on  the 
18th  of  February,  1868,  as  such  guardian, 
his  father  received  from  the  city  comp- 
troller the  above  sum  ot  f  26,(HX),  and  that 
one-fourth  of  Kuch  sum  belonsed  to  the 
petitioner.  The  fact  of  the  receipt  of 
such  money  became  for  the  first  time 
known  to  the  petitioner  within  a  year  of 
the  Institution  of  these  proceedings  to 
compel  an  accounting.  His  father,  as  such 
guardian,  has  never  returned  or  filed  any 
Inventory  of  the  property  which  came 
Into  his  hands,  nor  has  he  ever  accounted 
for  or  paid  over  to  the  petitioner  any  part 
of  such  property.  The  guardian  appeared 
on  the  return-day  of  the  citation  by  bis 
attorney,  and  filed  a  paper  in  the  form  of 
an  objection  to  proceeding  with  the  ac- 
counting, for  the  alleged  reason  that  his 
guardianship  of  the  petitioner  ceased  on 
the day  of ,  1872,  on  the  peti- 
tioner then  becoming  of  age,  and  that 
the  i)resent  proceedings  were  on  that  ac- 
count barred  by  the  statute  of  limitations. 
The  surrogate  overruled  the  objection, 
and  directed  the  guardian  to  file  his  in- 
ventory and  account,  and  he  put  his  de- 
cision in  the  form  of  an  order,  from  which 
an  appeal  was  taken  by  the  guardian  to 
the  general  term,  which  in  all  respects 
afflrrhed  the  same.  Thereupon  the  surro- 
gate again  directed  the  guardian  to  file  his 
Inventory  and  account,  etc.  Ip  obedience 
to  such  order  the  guardian  filed  his  ac- 
count, which  was  of  a  most  general  nat- 
ure, and  from  which,  and  from  his  state- 
ment accompanying  It,  It  appeared  that 
he  had  made  certain  payments  which  he 
claimed  to  charge  the  petitioner  with, and 
which,  it  allowed,  would  show  that  he 
had  more  than  paid  out  for  the  benefit  of 
the  ward  the  moneys  which  he  had  re- 
ceived. His  statement  showed  that  he 
made  no  separate  Investment  of  the 
moneys,  but  had  used  them  with  his  own 
In  the  .business  In  which  he  was  then  en- 
gaged, and  In  which  he  lost  very  heavily, 
and  which  he  was  obliged  finally  for  want 
of  funds  to  wind  up  and  discontinue.  The 
petitioner  filed  an  objection  to  such  ac- 
count, because  It  gave  nu  items  of  expend- 
iture, charged  the  guardian  with  nothing 
in  the  way  of  Interest  on  the  moneys, 
gave  no  vouchers,  and  failed  to  comply 
with  the  surrogate's  order  to  file  an  ac- 
count, while  admitting  that  the  entire 
fund  was  used  by  the  guardian  and  lost. 
The  surrogate  referred  the  account  to  a 
referee  to  hear  and  determine  the  ques- 
tions arising  upon  the  settlement  of  the 
account  and  the  exceptions  thereto.  Be- 
fore the  referee  the  guardian  insisted  that 
by  his  statement  already  filed  It  appeared 


that  the  fund  ot  f  26,000  was  not  such  a 
fund  as  he  should  account  tor  as  general 
guardian,  nor  could  any  portion  of  It  be 
enforced  to  be  distributed  among  the  heirs 
at  this  time  or  at  any  time  prior  to  his 
decease.  The  objection  to  proceeding 
with  the  accounting  was  then  overruled, 
and  the  guardian  excepted.  Hearings 
were  then  had  before  the  referee,  and  be 
finally  made  his  report.  He  found  as  a 
fact  that  the  city  ot  Brooklyn  had  taken 
the  whole  ot  the  lot  136,  In  the  exercise  ot 
Its  right  of  eminent  domain,  for  public 
use,  and  for  which  an  award  of  926,000 
was  made  as  compensation,  and  that  the 
sum  was  paid  to  Calvin  B.  Camp,  who  re- 
ceived It.  and  receipted  to  the  city  theny 
tor,  adding  the  word  "guardian"  to  his 
signature,  and  that  he  reeceivd  the  moneys 
as  guardian.  The  other  facts  as  to  the 
failure  ot  appellant  to  file  any  lu  ventory 
or  to  account  for  any  portion  of  the 
moneys  thus  received,  and  his  use  of  the 
moneys  in  his  business,  and  his  losses 
therein,  were  also  found  by  the  referee,  to- 
gether with  the  fact  that  the  guardian 
was  45  years  of  age  when  he  received  the 
money  in  February,  1868.  As  a  conclusion 
ot  law  the  refereefound  theguardlan  liable 
to  account  for  the  amount  he  received, 
but  that  he  was  entitled  to  be  credited  as 
against  that  sum  with  the  value  of  his 
life-Interest  on  the  18th  of  February,  1868, 
and  the  value  of  such  life-interest  in  the 
share  ot  the  petitioner  was  determined  to 
be,  as  computed  by  the  Northampton  t»> 
bles  and  the  rules  then  In  force,  93,943. 
That  amount  the  referee  dedpcted  from 
the  share  of  the  petitioner,  leaving  the 
guardian  liable  for  the  sum  of  92,557,  with 
Interest  thereon  from  February  18, 1868, 
which  the  referee  computed  with  annual 
rests,  and  gave  judgment  tor  the  sum  of 
99,857.91,  with  Interest  from  May  15,  1S89, 
the  date  of  his  report,  besides  costs.  The 
surrogate  approved  and  confirmed  the  re- 
port, and  judgment  was  finally  entered 
for  910,244.43  against  such  guardian.  He 
appealed  to  the  general  term  of  the  sn- 
prenie  court.  The  jietltloner  also  ap- 
pealed, claiming  that  the  court  erred  la 
allowing  the  guardian  the  value  of  an  al- 
leged life-estate  In  the  moneys  he  received 
as  guardian.  The  general  term  modified 
the  judgment  so  as  to  charge  the  guard- 
ian with  the  full  sum  received  by  him,  with 
Interest  from  the  time  be  received  it,  wblch 
amounted  in  the  case  of  the  petitioner  to 
925,249.14,  and  to  that  sum  interest  was 
added  from  September  19, 1880,  the  date 
of  the  decree  entered  upon  the  report  of 
the  referee  as  confirmed  by  the  surrogate, 
together  with  costs. 

Wm.  C.  Beecber,  for  appellant.  Joseph 
H.  Choate,  for  respondent. 

Pgckbam,  J.,  (after  atatiag  the  facts  aa 
above.)  It  is  important  at  the  outset  to 
determine  the  precise  ownership  of  the 
fund  of  926,000  received  by  the  appellant 
from  the  city  of  Brooklyn.  He  claims  a 
life-interest  as  tenant  by  the  curtesy,  while 
the  petitioner  asserts  that,  whatever  right 
the  appellant  may  have  had  in  the  real  es- 
tate, the  specific  fund  In  question  repre- 
sents solely  the  Interest  of  thefonrchildren 
as  heirs  in  such  property,  and  he  says  that 
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the  appellant  had  no  right  or  title  to  It 
excepting  as  Kiiardian  of  biB  Infant  chil- 
dren. The  referee  has  found  that  the  ap- 
pellant had  an  iuterest  In  the  fund  aB  ten- 
ant by  the  cnrteay,  and  the  petitioner  ob- 
jects  to  Buch  finding  as  having  no  evidence 
to  support  It.  I  think  there  is  evidence  lo 
uphold  the  flndlng,  and  It  therefore  be- 
comes conclaslve  on  us.  The  rccelpt-Klven 
by  the  guardian  to  the  city  when  the 
money  was  received  shows  that  it  wasfor 
land  taken  for  Brooklyn  Heights  Improve- 
ment, and  that  it  waa  paid  to  Calvin  B. 
Camp,  guardian.  Mr.  Camp  swore  on  the 
hearing  before  the  referee  that,  during  the 
year  1S66,  condemnation  proceedings  were 
Instituted  by  the  city  to  condemn  the 
property  In  question,  and  that  the  sum  of 
f26.000  was  received  by  him,  and  it  was 
paid  for  property  that  the  city  took  for 
the  purpose  of  the  Brooklyn  Heights  im- 
provement; that  he  was  in  possession  of 
the  property  when  -It  was  taken,  and  the 
title  to  it  Btood  in  his  wife's  name,  and 
the  sum  paid  was  the  identical  Hum  of 
money  paid  as  damages  for  taking  the  lot 
or  preiulses  In  question.  This,  I  think, 
clearly  shows  that  the  sum  paid  was  for 
the  whole  interest  In  the  property,  and  at 
any  rate  the  evidence  is  sufflcient  to  per- 
mit snch  an  inference,  and  the  referee  has 
drawn  it.  I  ttiink  there  is  no  doubt  that 
this  is  the  real  truth  of  the  case.  The  fact 
that  the  appellant  signed  as  guardian 
the  receipt  which  he  gave  to  the  city  au- 
thorities does  not  estop  him  from  show- 
ing the  truth  as  to  his  peraonal  intei-est  in 
the  fund  thus  paid  to  him.  No. one  has 
been  deceived  by  such  signature  as  to  the 
rights  which  the  appellant  had  In  such 
fund.  This  finding  of  the  referee  Is  not 
affected  by  anything  in  the  act  for  the  im- 
provement of  Brooklyn  Heights,  or  in 
that  consolidating  the  cities  of  Brooklyn, 
William sburirh,  etc.,  referred  to  in  the  rec- 
ord. They  provide  for  the  payment,  to 
the  parties  entitled,  of  the  amount  of  the 
awards  made  for  the  taking  of  their  inter- 
ests, but  the  clear  Inference  to  be  drawn 
from  the  evidence  in  this  case  sustains  the 
finding  of  the  referee  that  this  award  was 
for  the  entire  fee  in  these  premises.  There 
can  really  be  no  reasonable  doubt  ol  the 
correctness  of  this  finding.  The  fnnd,  un- 
der such  facts,  would  represent  the  real 
estate  for  which  it  was  paid,  and  the 
rights  of  the  several  parties  In  and  to  the 
real  estate  would  be  the  measure  of  their 
rights  to  the  fund  representing  it.  This 
real  estate  was  owned  by  Mrs.  Camp  at 
the  time  of  her  death,  but  proceedings 
were  instituted  to  condemn  it  prior  to. 
that  event.  But  for  snch  proceeding's  the 
appellant  would  have  taken  the  real  es- 
tate In  quextlon  for  life,  as  tenant  by  the 
curtesy,  and  as  such  would  have  been  en- 
titled to  its  possession,  and  to  the  receipt 
of  the  rents  and  profits.  Hatfield  v.Sned- 
en,  54  N.  Y.  280,  approved  in  Bertles  v. 
Kunan,  92  N.  T.  152,  at  160,  per  Earl,  J. 
M'here  land  in  which  one  has  an  estate  as 
tenant  by  the  curtesy  is  sold,  the  moneys 
obtained  for  the  purchase  represent  the 
land,  and  the  tenant  by  the  curtesy  is  in 
any  event  entitled  to  interest  thereon  for 
his  life.  Sweetapplev.  Blndon, 2  Vern.  580 ; 
CuDuingham  v.  Moody,  1  Vea.  Sr.  174-177; 
v.27N.E.no.lO — 51 


Dodson  V.  Hay,  3  Brown,  Cb.  405;  Duns- 
comb  V.  Dunscomb,  1  Johns.  Ch.  507.  In 
Cunningham  v.  Moody  and  Dodson  v. 
Hay,  supra,  the  ))rinclpal  of  the  sums  in 
which  the  parties  bad  an  interest  as  ten- 
ants by  the  curtesy  seems  to  have  been 
paid  to  them  without  question  as  to  their 
rights;  while  in  Sweetapple  v.  Blndon, 
and  Dunscomb  v.  Dunscomb,  supra,  the 
parties  therisclves  asked  that  the  princi- 
pal sum  be  mvested,  and  the  interest  only 
be  paid  them  for  life.  There  can  be  no 
doubt  that  the  appellant  was  at  least  en- 
titled to  the  use  of  this  fund  for  life,  either 
in  the  shape  of  an  Investment  by  others 
and  the  payment  of  the  interest  thereon 
to  him  during  that  time,  or  else  in  the 
shape  of  the  payment  ol  the  principal  of 
the  fund  to  him,  (with  or  without  the  ex- 
action of  security,)  and  with  a  right  on  his 
part  to  the  Interest  thereon  during  his  life. 
At  the  time  when  the  money  was  paid 
by  the  city  the  fund  was  in  truth  under 
the  control  of  the  court  in  the  condemna- 
tion proceedings.  It  was  raised  for  the 
purpose  of  paying  for  the  property  taken 
by  such  proceedings,  and  the  court  might, 
as  it  seems  to  us,  on  the  application  of  the 
city,  or  of  the  father  of  these  Infants,  have 
made  an  order  providing  for  the  payment 
of  the  fund  to  the  father,  with  or  without 
his  giving  security  for  its  safe-keeping  dur- 
ing his  life,  or  providing  for  its  investment, 
and  the  payment  of  the  interest  thereon 
to  him  tor  the  term  of  his  life.  This  might 
have  been  done  under  the  general  power 
of  a  court  of  equity  to  ordejr  a  teiraut  for 
life  of  a  personal  estate,  before  Its  delivery 
to  him,  to  give  security  for  its  forthcom- 
ing, or  else  to  provide  for  the  investment 
of  the  fund  and  for  the  payment  of  interest 
only  to  him  dniine  his  life.  Covenboven 
V.  Shuler,  2  Paige,  122-132;  Tyson  v.  Blake, 
22  N.  Y.  558;  Smith  v.  Van  Ostrand.  64  N. 
Y.  278-281 ;  Livingston  v.  Murray,  68  N.  Y. 
485.  Bat  generally,  before  making  an 
order  for  such  security,  there  must  be  some 
fact  alleged  and  proved  tending  to  show 
the  property  would  be  unsafe  and  inse- 
cure in  the  liands  of  the  tenant  tor  life. 
1  Story,  Eq.  Jnr.  §  604,  and  note;  Hud- 
son V.  Wadsworth,  8  Conn.  348;  Lang- 
worthy  V.  Chadwick,  18  Conn.  42;  Clarke 
V.  Terry.  34  Conn.  176.  However,  instead 
of  resorting  to  the  power  of  the  court  In 
the  very  proceeding  In  which  the  fund 
arose,  it  would  seem  that  another  course 
was  taken.  The  only  testimony  upon  the 
subject  is  that  of  the  appellant  himself, 
and  he  is  very  vague,  saying  at  one  time 
that  he  signed  the  receipt  for  the  money 
as  guardian  at  the  Instance,  as  he  sup- 
posed, of  the  supervisor  or  comptroller, 
but  on  further  examination  be  admitted 
he  did  not  remember  at  whose  instance 
he  signed  it.  The  record  shows  the  ap- 
pointment by  the  surrogate  of  Kings 
county  of  the  appellant  as  guardian  upon 
his  own  petition,  and  the  approval  of  his 
bond  on  the  17tb  of  February,  and  the 
payment  of  the  money  to  blm  on  the  18tb 
of  February,  1868,  as  guardian.  Ttiecorpua 
or  principal  of  the  fund  did  not  belong  to 
the  appellant  as  owner,  and  it  is  also  true 
that  the  right  to  the  use  of  it  did  so  be- 
long to  him  during  his  life,  while  the  right 
to  the  actual  custody  of  the  fund  was 
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subject  to  the  regulation  and  control  of 
tbe  court.  When, tlierelore, the  appellant, 
as  Kuardlan,  received  tbe  fund,  tor  the 
tortheomlug  of  which  he'Kavfi  security,  be 
took  it  subject  to  his  individual  right  to 
the  use  of  the  same  for  hia  own  life.  It 
was  entirely  right  to  give  the  receipt  as 
guardian,  for  we  must  assume  it  wau  as 
guardian  that  he  received  the  fund,  bnt 
that  does  not  conclusively  determine  the 
rights  of  tbe  respective  parties  in  it.  Sup- 
pose some  other  person  bad  been  ap- 
pointed guardian  upon  these  same  facts, 
the  father  having  the  right  to  the  use  of 
the  fund  for  life.  Would  the  receipt  of  tbe 
fund  by  the  guardian  affect  tbe  right  of 
the  life-tenant  to  its  use,  or  give  to  the 
ward  any  greater  Interest  therein  than 
the  right  to  receive  the  corpus  of  the  fund 
from  the  guardian  upon  the  death  of  the 
life-tenant?  The  fault  of  tbe  reasoning  of 
the  petitioner  is,  it  seems  to  me,  in  the 
claim  that,  because  tbe  appellant  i-ecelved 
tbla  fund  as  guardian,  therefore  it  neces- 
sarily follows  that  upon  the  coming  of  age 
of  the  ward  the  latter  is  entitled  to  tba 
Immediate  delivery  of  the  fund  to  him. 
This  does  not  at  alt  follow,  nor  does  its 
denial  In  any  degree  tend  to  the  chang- 
ing of  tbe  character  in  which  the  ap- 
pellant received  tbe  fund.  Tbe  facts  show 
that  the  fund  he  received  was  subject  to 
the  right  of  the  tenant  tor  life  to  use  it 
during  his  life,  and  that  right  is  not  sub- 
ject to  the  right  of  tbe  ward,  when  he 
comes  of  age,  to  demand  the  immediate 
delivery  of  the  fund  to  him.  The  truth  is 
tlie  claim  of  fhe  petitioner  to  an  immedi- 
ate payment  to  him  of  tbe  corpus  of  this 
fund  is  based  upon  no  principle,  when  the 
facts  of  the  case  are  considered.  Tbe 
right  of  tbe  appellant  to  the  use  of  this 
fund  for  life  cannot  be  Ruccessfully  con- 
troverted. He  did  not  lose  tbat  right  by 
admitting  tbe  receipt  of  tbe  fond  as  guard- 
Ian  of  tbe  infant  heirs.  They  did  own  the 
corpus,  and  their  title  was  nut  increased 
nor  their  right  enlarged  by  tbe  appellant 
admitting  that  he  received,  and  by  receiv- 
ing, the  fund  asguardlan.  Upon  this  ques- 
tion of  title  and  right  it  may  be  assumed 
the  fund  still  remains  intact  in  the  appel- 
lant's hands.  What  has  tbe  api^ellant 
done  to  forfeit  tbe  use  of  tbe  fund  fur  hie 
lite?  And  what  right  would  tbe  petitioner 
have  to  demand  its  payment  to  him  be- 
cause he  had  arrived  at  the  age  of  21 
years?  It  all  hinges  upon  the  effect 
to  be  given  to  the  appointment  of  tbe 
appellant  as  guardian,  and  his  admis- 
sion tbat  he  received  the  fund  as  guard- 
ian. I  cannot  see  in  those  facts  anything 
Inconsistent  with  the  right  of  tbe  appel- 
lant to  tba  use  of  the  fund  for  life.  Of 
course,  when  the  ward  became  of  age,  be 
was  entitled  to  an  account  as  between 
himself  and  tbe  appellant,  bis  guardian; 
but  the  right  to  demand  payment  of  tbe 
corpus  to  him  does  not  necessarily  follow 
and  attend  upon  the  recognition  of  the 
right  to  call  the  guardian  to  account. 
While  a  court  of  equity  may  impose  upon 
a  tenant  for  life  of  personal  property,  as 
8  condition  of  the  deli  very  of  the  property 
to  bim,  that  he  shall  give  security,  it  does 
not  at  tbe  same  time  authorise  the  re- 
mainder-man to  claim    tbe   payment  to 


bim  of  the  fund  In  which  another  has  a 
life-estate,  upon  bis  giving  security  to  the 
tenant  for  life  that  he  will  be  paid  the  in- 
terest on  the  fund  as  long  as  he  lives.  It 
may  very  well  be  tbat  the  guardian  would 
not  have  obtained  tbe  possession  of  tbe 
fund  in  bis  character  of  mere  life-tenant 
without  giving  security  for  its  forthcum- 
Ing  at  the  proper  time.  But  by  being  ap- 
pointed guardian  his  ri;rht  as  life-tenant  is 
not  reduced,  and  by  giving  security  be 
obtains  possession  of  tbe  fund,  tbe  use  of 
which  for  life  be  is  entitled  to,  and  tbe 
production  of  which  at  the  proper  time 
(to-wit,  the  expiration  of  his  lite-estate) 
he  has  given  security  for.  Hence,  wbea 
tiie  ward  becomes  of  age  he  has  no  right 
to  demand  from  his  guardian  the  imme- 
diate payment  to  him  of  a  fund  which  tbe 
guardian  holds  under  sucb  circumstances. 
In  such  case  the  accounting  takes  place  ai* 
an  ordinary  one  tor  all  purposes  of  stat- 
ing tbe  account  between  tbe  partleit,  bo  C 
tbe  order  doee  not  pro  vide  foran  immediate 
payment  to  the  ward  of  the  corpus  of  any 
fund  held  by  tbe  guardian  subject  to  bis 
o.wn  or  some  other  person's  right  to  a  life- 
interest  therein.  It  appears  In  this  record 
that  when  tbe  appellant  was  appointed 
guardian  be  gave  tbe  bond  provided  for 
by  statute,  and  we  must,  in  tbe  absence  of 
tbe  bond,  assume  tbatit  provided  aecarity 
for  the  faithful  discharge  of  the  trnnt  re- 
posed in  bim,  and  for  obedience  to  all  the 
lawful  directions  of  the  surrogate,  and  for 
the  rendering  of  a  jnstand  true  account  of 
the  property  received  by  him,  and  of  the 
application  thereof.  There  is  therefore 
proper  security  for  the  ultimate  payment 
to  the  ward  of  the  corpus  of  this  property 
when  it  becomes  payable  to  him  by  tbe 
death  of  the  tenant  tor  lite.  Tbe  interest 
on  such  corpus  during  the  life  of  tbe  life- 
tenant  the  ward  has  never  been  and  la  not 
now  entitled  to. 

It  appears,  however,  tbat  tbe  appellant 
has  in  truth  lost  the  fund  which  be  re- 
ceived, and  tbat  be  Is  onable  to  repay  the 
same,  having  used  It  in  bis  bosijieiM,  la 
which  he  lost  heavily,  and  which  he  was 
finally  compelled  to  abandon,  and  the 
appellant  may  probably  fairly  be  regard- 
ed as  an  Insolvtait.  What  order  may  be 
madeinsuch  acase depends  upon  the  ques- 
tion of  the  extent  of  tbe  jurisdiction  ol 
tbe  surrogate,  which  I  shall  discuss  Inter 
on.  Holding,  as  we  do,  that  tbe  appellant 
bad  a  life-estate  in  tbe  fund,  we  do  not 
know  of  any  power  In  the  referee  or  the 
surrogate  to  compute  Its  value  and  de- 
duct the  gross  sum  arrived  at  from  the 
.amount  of  tbe  original  fund.  The  appel- 
lant has  never  consented  to  any  such 
computation  and  deductlon.-and  there  Is 
no  statute  that  we  are  aware  of  which 
vests  the  right  in  the  court  to  compel  bim 
tn  consent.  Without  bis  consent,  and  in 
the  absence  of  such  statute,  it  cannot  be 
done.  It  may  be  tbat  on  the  accounting 
heivafter  it  may  appear  that  there  are 
some  valid  charges  Vigainst  the  portion  ol 
tbe  fund  eventually  coming  to  the  peti- 
tioner. His  proportionate  share  in  tbe 
necessary  legal  expenses  incurred  in  main- 
taining against  the  opposition  of  the  city 
a  right  to  an  award  from  the  city  tor  the 
property  taken,  would  seem  to  be  a  prop- 


Digitized  by 


Google 


2f.Y.) 


IN  R£  CAMP. 


er  chaise  asainnt  the  fnnd.  Also  the 
amount  paid  by  the  guardian  in  compro- 
mise of  a  Jod^ment  aKainBt  the  ward  after 
he  became  of  aee,  and  at  his  reqnent.  It 
the  facta  should  appear  as  claimed,  it 
■would  look  as  If  these  were  proper 
charKes.  We  do  not,  however,  decide  the 
questions,  as  they  may  again  arise  upon 
the  accounting,  and  upon  possibly  a  dif- 
ferent state  of  facts. 

Hitherto  It  has  been  assumed  that  the 
rtgh  t  to  demand  an  accoanting  was  en- 
tirely clear.  The  appellant  ulalms,  how- 
ever, that  the  statute  of  limitations  is  a 
bar.  as  th»  ward  became  of  age  in  1872, 
and  these  proceedings  were  not  instituted 
until  li^.  He  says  there  la  no  trnst  in 
the  relationship  of  enardian  and  ward, 
and  that  there  can  be  no  guardian  to  one 
who  has  arrived  at  his  majority,  and  that 
from  BDch  moment  the  right  which  the 
former  -ward  holds  is  simply  one  to  call 
the  guardian  to  account,  which  right 
ceases  at  the  most  in  10  years;  and  he 
cites  the  case  of  In  re  Hawley,  104  N.  Y. 
250, 10  N.  £.  Rep.  362,  as  authority  for  bis 
position.  That  case  does  hold  that  one 
who  is  appointed  a  testamentary  guard- 
ian is  not  a  trustee  within  the  meaning 
of  the  statute  applicable  to  accountings 
of  testamentary  trastees, even  though  the 
will  designates  him  as  a  "guardian  and 
trnstee,*'  provided  the  will  creates  no 
trust.  In  the  course  of  his  opinion  Ra- 
PAM.O,  J.,  said  that.  In  order  to  consti- 
tute a  testamentary  trustee,  it  was  nec- 
essary that  some  express  trust  should  be 
created  by  the  will,  and  that,  although 
every  guardian  was  in  a  general  sense  a 
trustee,  as  he  deals  with  the  property  of 
others  confided  to  his  care,  yet  he  was  not 
such  in  the  sense  in  wh:ch  that  term  was 
osed  in  courts  of  equity  and  in  the  stat- 
utes. Some  judges  have  i-ested  the 
foundation  of  the  jurisdiction  of  chancery 
over  guardians  upon  this  very  doctrine 
of  trusts.  Duke  of  Beaufort  v.  Berty,  1  P. 
Wms.  702;  Wellesley  v.  Wellesley,  2  Bligh, 
m.  S.)  124,  per  Lord  Redksdale.  They 
were  cases  of  personal  trust,  relating  to 
the  proper  custody  of  the  Infants,  and  it 
is  claimed  that  tlie  trusts  spoken  of  in 
equity  are  applied  only  to  property,  and 
especially  to  real  property,  and  not  to 
persons.  2  Story,  Eq.  Jur.  §  1880.  The 
power  is  also  referred  to  the  general  pow- 
er of  the  crown,  or  of  the  state  as  parens 
patiisBto  care  for  Infants.  Id.  §  1332,  note 
2,  etc.  But  I  do  not  regard  the  matter 
as  very  Important  upon  this  question. 
The  guardian  has  obtained  possession  of 
the  fund  as  guardian,  and  he  deals  with 
it,  not  alone  in  his  own  right  as  life-tenant 
in  thfs  case,  but  he  also  deals  with  it  as 
the  property  of  others  confided  to.hlscare. 
In  this  sense  he  occupies  the  position  of  a 
trustee  so  far  as  to  prevent  the  running 
of  any  statute  of  limitation  in  his  favor 
regarding  the  property  Intrusted  to  him. 
Although  he  may  cease  to  be  guardian 
upon  the  ward  coming  of  age,  yet  so  long 
as  the  property  remains  in  his  possession 
as  guardian,  and  unaccounted  for,  he 
roust  remain  liable  to  account.  This  is  no 
hardship  upon  the  guardian,  nor  can  it  be 
the  means  of  sustaining  stale  claims 
against' bim  as  'such.    The  moment  the 


ward  arrives  of  age  he  may  cite  the 
gaardian  to  account,  and  now,  by  the 
Code  of  Civil  Procedure,  (section  2S49,fol- 
lowing  the  provisions  of  2  Rev.  St.  p.  152, 
§  12,)  the  guardian  may.  In  any  case 
where  a  petition  for  an  accounting  may  be 
presented  by  any  other  person,  present 
one  in  his  own  behalf,  and  an  accounting 
may  then- be  had.  Thus  either  party  may 
claim  an  accounting  the  moment  the 
ward  attains  his  majority. 

The  last  question  arises  npon  the  nature 
of  the  jurisdiction  of  the  surrtigate,  based 
opon  the  fact  that  the  appellant  has  lost 
the  fund  which  was  paid  to  bim.  Does 
that  fact  make  any  difference  in  the 
power  of  the  surrogate  over  the  subject? 
If  the  fund  were  safe,  and  In  the  hands  of 
the  appellant,  we  hold  that  on  the  ac- 
counting the  surrogate  could  not  make 
any  order  for  its  payment  by  the  appel- 
lant to  the  petitioner  or  any  other  person. 
Upon  the  authority  of  Seaman  v.  Duryea, 
11  N.  Y.  32),  it  is  settled  that  the  power  of 
the  surrogate  to  compel  a  gaardian  to  ac- 
count is  not  limited  to  determining  the  bal- 
ance remaining  In  the  hands  of  the  guard- 
ian, but  hA  may  decree  that  the  guardian 
pay  over  such  balance  to  another  guard- 
Ian  appointed  In  his  stead,  or  to  the  ward, 
if  he  has  attained  his  majority.  Of  course 
this  refers  to  a  case  where  the  ward  is  en- 
titled to  immediate  payment  of  such  fund. 
It  can  have  no  application  to  a  case  like 
this,  where  the  ward  is  not  yet  entitled  to 
payment.  The  surrogate  has  no  power  in 
such  case  to  decree  the  payment  by  the 
guardian  to  the  ward,  even  If  the  fund  re- 
mained in  the  guardian's  bands;  and  it 
Is  difficult  to  see  how  be  obtains  any 
greater  right  in  the  case  because  It  ap- 
pears that  the  gitardlan  has  lost  the 
money.  Having  no  right  to  order  Its  pay- 
ment to  the  ward  if  the  guardian  still 
had  it,  no  such  power  arises  from  the  fact 
that  the  guardian  has  It  not.  The  surro- 
gate exercises  only  such  Jurisdiction  as 
has  been  specially  conferred  by  statute, 
together  with  those  Incidental  powers 
which  may  be  requisite  to  carry  out  such 
jnrlsdictton.  RIggs  v.  Crngg,  89  N.  Y.  4S9; 
In  re  Underbill.  117  N.  Y.  471,  22  N.  E.  Rep. 
1120.  iSectlon  2»21  of  the  Code  gives  the 
same  authority  to  surrogates  to  appoint 
guardians  which  the  chancellor  had  De- 
cember 81, 1846;  and  section  2847  et  seq. 
give  the  authority  to  a  surrogate  to  com- 
pel a  guardian  thus  appointed  to  account. 
Payment  in  a  proper  case  Is  part  of  an 
acconntlng,  and  where  a  surrogate  has 
power  to  order  an  accounting  he  has 
power  to  decree  payment  of  whatever 
sura  is  found  due,  and  then  payable  to  the 
ward.  But  the  difficulty  here  Is  that  the 
ward"  is  not  entitled  to  payment  at  pres- 
ent, and  an  order  In  regard  to  the  fund, 
directing  its  payment  to  some  third  party, 
or  Into  court,  would  not  beone  which  nat- 
urally grows  out  of  u  power  to  direct  an 
accounting,  but  could  rest  only  upon  a 
power  to  see  that  a  fund  once  rightfully 
in  the  bands  of  a  guardian,  and  lost  by 
him,  should  be  in  some  way  made  good 
before  the  time  arrived  when  it  would  be- 
come payable  to  the  ward,  and  during 
the  time  when  the  use  of  it  would  belong 
to  the  party  who  bad  in  truth  lost  it.    I 
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do  not  think  this  power  comes  under  any 
\esitlmate  exercise  of  the  power  to  decree 
nn  accountins.  The  snrrogate  has  no 
(general  jartMlictlon  over  a  guardian  as  n 
trustee.  That  power  remains  In  the  court 
of  chancery,  or  in  its  successor,  the  su- 
preme court.-  In  re  Andrews,  1  Johns.  Ch. 
99.  The  surrogate  has  power  now  to  de- 
cree the  accounting,  and  to  .abe  and  state 
the  account;  but  for  whatever  remedy 
there  may  be  in  regard  to  an  enforce- 
ment of  the  present  liability  for  the  safety 
of  the  fund,  so  that  It  shall  be  forthcom- 
ing at  the  proper  time,  resort  must  be 
had  to  a  court  of  equity.  What  remedy  a 
court  of  equity  could  furnish  la  a  ques- 
tion not  nuw  before  us.  It  might  be 
claimed  that  it  has  the  same  puwer  it 
would  have  had  If  the  money  had  been 
paid  over  under  its  order  to  the  life-ten- 
ant upon  his  glvlDg  the  required  security 
that  it  sbiiiild  be  forthcoming  when 
properly  payable,  at  his  decease.  The  life- 
tenant  having  thus  obtained  possession  of 
the  fund  for  his  life,  and  the  security  being 
sufficient,  has  the  court,  upon  proof  being 
made  that  he  has  lost  the  fund,  and  is  in- 
solvent, power  to  order  its  repayment 
into  court,  and  to  enforce  such  order  by 
process  of  contempt,  or  is  the  security 
which  was  exacted  when  the  money  was 
paid  over  the  only  source  of  indemnity  for 
the  loss?  if  so,  could  It  be  resorted  to  on 
proof  of .  the  loss  and  the  Insolvency  of 
the  lite-tenant,  or  must  the  remedy  upon 
the  bond  be  postponed  until  the  death  of 
the  life-tenant?  In  other  words,  would 
proof  of  the  loss  and  the  insolvency  of  the 
life  tenant  be  regarded  as  a  present  breach 
of  the  condition  of  the  bond?  Lord  Hard- 
wicKR,  lord  chancellor,  said  a  court  of 
equity  would  decree  a  legatee  to  refund 
his  legacy  In  order  to  allow  the  payment 
of  a  debt  due  from  the  estate.  Hawkins 
V.  Day,  Amb.  160.  This  was  not  based 
upon  any  statute,  but  upon  the  inherent 
power  of  a  court  of  equity  having  general 
jurisdiction  over  the  subject-matter  to 
see  to  it  that  justice  was  done.  These 
questions  do  not  arise  here,  and  we  are 
not  only  not  called  upon,  but  it  would  be 
useless  (or  us,  to  give  nn  opinion  thereun 
in  advance  of  their  presentation.  I  only 
allude  to  the  matter  to  show  that,  while 
they  are  novel,  important,  and  not  easy 
of  solution,  the  question  Immediately  be- 
fore us  has  not  been  decided  without  con- 
sideration .  of  the  possible  consequences 
which  may  How  from  our  decision.  The 
result  is  that  the  order  uf  the  general 
term  and  the  decree  of  the  surrogate  must 
be  reversed,  with  costs,  and  the  account- 
ing of  the  appellant  must  be  proceeded 
with  in  conformity  with  the  views  herein 
expressed.    All  concur. 


(127  N.  T.  2M) 

Baron  et  a/,  v.  Korn. 

{fiovni,  of  AppecUa  of  Neio  York,  Second  Diol8- 
ion.   June  3, 1891.) 

£<)uiTT  JcKiSDicnoN— Trespass— Appbai,. 

1.  A  suit  to  restrain  the  defendant  from 
erecting  a  wall  on  land  to  which  plaintiff  claims 
title,  and  whioh  be  uses  in  his  business,  may  l}e 
maintained,  without  first  establishing  plaintiff's 
title  by  an  action  at  law. 

2.  A  suit  in  equity  will  not  be  dismissed  on 


the  ground   that  the  plaintiff  hoa  an  adequate 
remedy  at  law,  when  the  objeotion  Is  taken  for 
the  first  time  at  the  trial. 
Affirming  4  K  Y.  Supp.  881. 

Appeal  from  supteme  court,  general 
term,  first  department. 

Lewis  Sanders,  for  nppellant.  Carlisle 
Norwood,  Jr.,  for  respondents. 

Parker,  J.  This  is  a  suit  In  equity 
brought  to  restrain  the  defendant  from 
erecting  a  portion  of  a  building  on  lands 
to  which  piaintitrs  asserted  title;  to 
compel  the  removal  of  so  much  of  the 
foundation  wall  as  had  been  constructed 
at  the  time  of  the  commencement  of  the 
action ;  to  cause  the  land  to  be  restored 
to  its  former  condition ;  and  for  damage 
occasioned  by  the  action  of  the  defend- 
ant. The  defendant  cballeoged  plaintiffs' 
°  assertion  of  title,  and  alleged  title  in  him- 
self. The  locus  la  quo  is  a  narrow  strip 
of  land  9  inches  in  front  on  Bleeclier  street 
by  76  feet  deep,  and  constituted  a  part  of 
an  alley-way,  2  feet  and  U%  inches  in 
width,  occupied  and  used  by  the  plaintiffs 
and  their  predecessors  in  title  for  many 
years  prior  to  the  commission  of  the  acts 
by  defendant  of  which  plaintiffs  com* 
plain.  The  plaintiffs'  lot  and  defendant's 
lots  were  formerly  a  part  of  the  Bayard 
farm,  which  was  surveyed  and  laid  out 
Into  lots  prior  to  1818.  Ou  Bleecker  street, 
between  MacDougal  and  Sullivan  streets, 
there  were  8  lots,  with  a  frontage  on 
Bleecker  street,  each  of  25  feet, and  a  depth 
of  100  feet.  The  record  title  established, by 
plalutlffs  commenced  with  a  deed  dated 
April  22, 1818,  by  which  was  conveyed  4  of 
such  lots,  commencing  at  MacDfiugol 
street,  and  being  a  plot  100  feet  square. 
The  trial  court  has  found  that  this  deed 
did  not  convey  any  portiou  of  the  9  inches 
in  controversy.  The  defendant  is  the 
owner  of  tlie  4  remaining  lots,  and  de- 
rives his  title  through  John  Oothont,  to 
whom  they  were  conveyed  by  deed,  bear- 
ing date  June  4,  1824,  in  which  they  were 
described  as  lieing  bounded  easterly  by 
Sullivan  and  southerly  by  Bleecker  street, 
"containing  together  100  feet  on  each  of 
the  four  sides  thereof."  Now,  while  it  is 
found  that  the  deed  of  1818,  through 
which  plaintiffs  derive  title,  did  not  con- 
vey the  lands  in  dispute,  it  appears  from 
the  opinions,  both  at  special  and  general 
term,  that  th3se  cou<-tB  regarded  the  facts 
,as  establishing  title  thereto  in  the  plaintiff 
by  adverao  possession,  and  with  that 
view  we  concur.  As  has  already  been 
stated.  John  Uothout  acquired  title  to  the 
lots  now  owned  by  the  defendant  in  1824. 
Thereafter,  and  on  October  25, 1838,  plain- 
tiffs' lot  was  conveyed  to  Leavina  Post. 
The  dimensions  given  were  25  feet  front 
on  Bleecker  street,  with  a  depth  of  75  feet, 
and  its  easterly  boundary  was  described 
as  being  a  lot  uf  ground  of  John  Oothout. 
This  description  was  followed  in  the  sev- 
eral  succeeding  conveyances,  down  to  and 
including  the  deed  to  plaintiffs,  which 
bears  date  March  20,  1883.  A  two-story 
mansard  roof,  hri'jk  front  house  had,  for 
more  than  40  years,  stood  on  the  lot,  its 
width  on  Bleecker  street  being  22  feet  and 
one-half  inch;  and  the  alley-way  between 
It  and  the  easterly  wall   of  defendant's 
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baildlng  was  2  feet  11^^  inches  in  width, 
together  constituting  r  frontage  of  25  feet, 
whicli  accords  with  the  frontage  of  said 
lot  on  Bieecker  street,  as  given  in  ail  the 
deeds,  inclading  and  subsequent  tu  the 
deed  of  1838.  More  than  40  years  prior  to 
this  action,  5  houses  were  erected  on  the 
plot  of  ground  now  belonging  to  the  de- 
fendant, the  most  easterly  wall  thereof 
constituting  during  such  period  the  west- 
erly boundary  of  the  alley-way,  as  main- 
tained and  used  by  the  plaintiffs  and  their 
predecessors.  Such  boundary  was  fur- 
ther maintained  by  a  fence,  which  was  a 
continuation  of  the  line  of  the  wall  ex- 
tending from  the  house  towards  the  rear 
of  the  lots,  and  to  the  easterly  side  of  a 
Bhed,  occupying  the  rear  of  the  lotclalmed 
by  plalutitfB.  Within  the  shed  there  was 
a  partition  wall  built  In  line  with  the 
fence,  commencing  at  a  point  inside  the 
Bhed  opposite  the  point  where  the  fence 
met  the  shed  on  the  outside.  Baclc  of  the 
alley-way  was  a  cistern  on  plaintiffs' 
premises,  which  extended  easterly  up  to 
the  line  of  the  wail  of  defendant's  house. 
There  was  a  door  at  the  entrance  to  the 
alley-way  on  Bieeclser  street,  adjusted  to 
a  door  frame.  The  wt«teriy  side  of  the 
door  frame  was  a  strip  of  wood,  fast- 
ened to  the  defendant's  house.  The  door 
bad  a  lock,  )ind,  when  locked,  the  bolt 
'went  into  such  strip  oi  wood.  When 
the  plaintiffs  took  possession  under  their 
cleed,  the  key  of  the  alley-way  door  was 
given  to  them,  and  thereafter  kept  in  their 
exclusive  possession  and  control.  The 
wall,  fence,  and  alley-way  door  left  the 
defendant  without  means  of  access  to  any 
portion  of  the  premises  constituting  the 
alley-way.  We  have  thus  briefly  alluded 
to  some  of  the  facts  found  by  the  trial 
court,  which,  as  we  think,  are  adequate 
to  justify  a  finding  that  title  to  the  alley- 
'way  had,  prior  to  the  commencement  of 
this  action,  been  acquired  by  adverse  pos- 
session. While  the  trial  court  entertained 
the  same  view,  it  found,  as  u  conciusion 
of  law,  "that  this  court,  sitting  in  equity, 
bas  no  Jurisdiction  of  the  ciiuse  of  action 
Bought  to  be  proved  in  this  suit,"  and 
therefore  directed  Jndgment.forthe  defend- 
ant. Assuming  plaintiffs'  title  to  be  es- 
tablished, the  authority  of  the  court,  in  a 
euit  in  equity  to  interfere  and  prevent  an 
appropriation  of  their  lands  to  the  use  of 
another  for  building  purposes,  cannot  be 
longer  questioned,  not  only  for  the  pur- 
pose of  avoiding  tnultipiicity  of  actions, 
but  also  because  they  were  without  ade- 
quate remedy  at  law.  The  plaintiff  Jean 
Baron  was  a  wholesale  wine  merchant 
and  Importer  of  wines,  which  hepurchased 
in  casks,  using  the  alley-way  for  the  pur- 
pose of  conveying  the  casks  from  the 
street  to  the  rear  of  the  yard;  thence 
they  were  taken  into  bis  cellar  for  bot- 
tling, and  this  the  erection  of  defendant's 
■wall  would  wholly  prevent.  This  special 
Injury  could  not  well  be  provided  for  by 
any  rnle  of  damages.  Again,  it  would  be 
impracticable,  if  not  impobsible,  for  the 
plaintiffs  in  ejectment  to  regain  actual 
possession  uf  that  portion  of  the  alley- way 
occupied  by  the  wall.  The  sheriff  might 
not  regard  it  as  bis  duty  tu  deliver  pos- 
session by  taking  down  the  wall,  which 


would  burden  him  with  the  risk  of  injury 
tn  other  portions  of  defendant's  building 
not  included  within  the  nine  inches.  But 
In  equity  the  obligation  to  remove  can  be 
placed  directly  on  the  party  who  caused 
the  wall  to  be  erected,  and  it  frequently 
affords  preventive  relief  against  the  com- 
mission of  trespasses,  such  as  the  excava- 
tion of  complainant's  soil  by  an  adjoining 
owner:  the  destruction  of  his  wall  in  build- 
ing operations  on  adjacent  premises;  and 
the  encroachment  of  his  rights  by  the  di- 
version of  a  stream  of  running  water  from 
its  natural  channel.  Story.Eq.  Jur.  §§  928, 
929;  High.  InJ.  §§  704,  707;  Creely  v.  Brick 
Co.,  103  Mass.  514 ;  Corning  v.  Iron  and  Nail 
Factory,  40  N.  Y.  191;  Fox  v.  Fltzsimons, 
29  Hun, 574;  Wheelock  v.Noonan,]08  N.  Y. 
179,  15  N.  E.  Bep.  67;  Avery  v.  Railroad 
Co.,  106  N.  Y.  142,  12  N.  E.  Bep.  619.  It 
appears  to  have  been  the  vieAr  of  the  tri- 
al court  that  the  circumstances  of  the 
case  made  it  proper  to  refuse  plaintiff's 
relief  in  equity  until  after  his  right  to  the 
locus  In  quo  had  been  established  at  law. 
Such  Is  the  general  rule  in  courts  of  equi- 
ty, but  it  bas  exceptions.  Troy,  etc.,  B. 
Co.  V.  Boston,  etc.,  R.  Co.,  86  N.  Y.  128. 
Judge  FiNCB,  speaking  for  this  court  in 
Wheelock  v.  Noonan,  supra,  said  that  "the 
modem  system  of  trying  equity  cases 
makes  the  rule  less  important.  •  •  • 
Indeed,  I  am  inclined  to  deem  It  more  of 
a  rule  of  discretion  than  of  jurisdiction." 
If  the  question  whether  the  plaintiff 
ought  to  have  been  required  to  establish 
his  title  in  an  action  at  law  were  properly 
reviewable  here,  it  need  not  be  considered, 
because  the  defendant  did  not  by  his  an- 
swer object  that  the  plaintiffs  had  an  ade- 
quate remedy  at  law.  After  parties  have 
submitted  to  the  Jutlndiction  of  the  court, 
the  plaintiff  will  not  be  turned  out  to 
seek  his  remedy  elsewhere,  when  the  ob- 
jection is  taken  for  the  first  time  at  the  tri- 
al. Orandin  v.  Le  Boy,  2  Paige,  509;  Wis- 
wall  V.  Hall,8  Paige.813:  Le  Roy  v.  Piatt, 
4  Paige,  77:  Cox  v.  James,  45  N.  Y.  557: 
Town  of  Mentz  v. Cook,  108  N.  Y.  504, 15  N. 
E.  Bep.  541.  The  order  should  be  affirmed. 
All  concur. 


•     (m  N.  Y.  661) 

Stodter  V  Manhattan  R.  Co. 

(Court  of  Appeals  of  New  York,  Second  DMa- 
ion.    June  9,  1891.) 

INJXTKIBS  to  PAS8BNOEH8 — ^EVIDBNCK— EXPBRT— 

Objections. 

1.  Where,  in  the  trial  of  a  suit  for  personal 
injuries,  occasioned  l>y  an  engine  running  iDto 
the  coach  where  plaintiff  was  sitting,  a  diagram 
representing  the  scene  of  the  accident  is  shown 
to  the  engineer  who  operated  the  engine,  and  he 
states  that  it  is  correct  except  that  it  shows  a 
chock -block  at  the  junction  of  the  tracks,  which 
was  not  there  when  the  accident  happened,  a 
Judgment  for  plaintiffwill  not  be  reversed  on  the 
ground  that  such  statement  was  evidence  that 
after  the  accident  defendant  had  placed  a  chock- 
block  at  the  j  auction  of  the  trades  to  prevent  fur- 
ther acoidents. 

2.  A  general  objection  to  a  question  pat  to  the 
engineer  as  to  whether  the  accident  woald  have 
happened  had  there  been  a  chock-block  at  the 
junction  does  not  raise  the  point  that  the  evi- 
dence is  inadmissible  because  it  bad  not  been 
shown  that  the  junction  was  previously  unsafe, 
or  ttiat  chock-bloclis  were  in  practical  use. 

8.  It  is  competent  for  a  physician  to  state 
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that  from  his  ohservratlon  of  the  Injury,  which 
he  describes,  he  believes  that  an  abscess  which 
subsequently  developed  in  plaintill's  breast  re- 
salted  from  the  injury. 
Affirming  6  N.  Y.  Supp.  108. 

Appeal  from  a  Judgment  of  the  general 
term  of  the  supreme  court  In  the  second 
judicial  department,  affirming  a  judgment 
entered  on  a  verdict,  and  alHo  afiSrming  an 
order  denying  a  motion  for  a  new  trial. 
Action  for  personal  injuries,  caused,  as  al- 
leged, bv  the  negligence  of  the  defendant. 
On  December  31, 18S7,  the  plaintiff  was  a 
passenger  upon  a  train  operated  by  the 
defendant  going  north  on  the  main  branch 
of  Its  elevated  railroad  in  Third  avenue. 
At  Thirty-Fourth  street,  a  side  track  run- 
ning to  the  ferry  at  the  foot  of  that  street 
1b  connected  with  the  main  line  by  means 
of  a  cnrve^  As  the  car  In  which  plaintiff 
was  seated  passed  over  the  frog  at  the 
junction  of  the  two  lines  at  Thirty-Fourth 
street.  It  was  run  Into  by  an  engine  oo 
the  Bide  tra<'k,  and  she  was  injured  by  the 
collision.  Further  facte  appear  in  the 
opinion. 

SHinnel  Blythe  Rogers,  tor  appellant. 
Martin  J.  Keogb,  for  respondent. 

Vann,  J.,  (after  stating  tbe  facts  as 
above.)  Tbe  defendant  claims  that  the 
trial  court  erred  in  allowing  evidence  to 
be  given  by  the  plaintiff  that,  after  she 
was  Injured,  a  stop-block  was  placed  up- 
on the  Bide  track  as  a  precaution  against 
further  accidents.  A  careful  inspection  of 
the  record,  however,  fails  to  show  any  ev- 
idence of  that  kind.  The  nearest  approach 
to  It  was  when  tbe  engineer  who  operated 
the  engine  that  collided  with  the  train 
was  on  the  stand  us  a  witness  for  the 
plaintiff.  On  being  asked  if  a  diagram 
shown  him  correctly  represented  the  scene 
of  tbe  accident,  he  replied  that  it  did, 
with  one  exception.  When  asked  to.  state 
the  exception  he  answered:  "There  is  a 
portion  of  a  chock-block  here  at  present, " 
obviously  referring  by  "here"  to  the  map, 
which  was  the  only  subject  of  inquiry. 
The  defendant's  counsel  moved  that  the 
answer  be  stricken  oat,  without  stating 
any  ground,  and  took  an  exception  to  the 
denial  of  bis  motion.  The  next  question 
that  was  answered  by  the  witness  was 
put  by  the  trial  Justice,  who  asked: 
"What  Is  the  difference  between  it«  state 
on  the  Slst  of  December  and  [the]  state  of 
it  as  represented  on  that  diagram  ?  "  The 
witness  .inswered,  under  objection  and 
exception  :  "That  representsa  chock-block 
as  being  there."  The  objt.'Ct  of  this  testi- 
mony was  simply  to  prepare  the  way  for 
the  introduction  of  the  map,  and  the  sub- 
stance of  It  was  that  there  w MS  a  chock- 
block  represented  on  the  map  that  was 
not  on  the  track  at  the  time  of  the  acci- 
dent; but  there  was  no  evidence  that  a 
chock-block  was  placed  on  the  track  after 
the  accident.  Before  Ihe  map.  was  put  in 
evidence  the  representation  of  tbe  stop- 
block  was  struck  off  by  direction  of  the 
trial  Judge,  who,  In  giving  the  direction, 
said:  "If  It  Is  Intended  to  show  that  any 
change  has  been  made  there  now,  that  Is 
inadmissible;  and,  not  being  susceptible 
of  direct  testimony,  the  court  does  not 
think  it  fair  that  It  should  get  in  indirect- 


ly as  marked  on  the  diagram,  so  that  win 
be  stricken  off. "  While  tbe  course  puraned 
at  the  trial  may  have  sugg^ted  to  tbe  ju- 
ry that  a  block  was  placed  on  the  track 
after  the  accident,  there  was  no  evidence 
before  them  upon  the  subject;  and  It  can- 
not be  presumed,  under  the  clrcumstaDcea, 
that  they  were  influenced  by  that  which 
was  merely  suggested,  bat  not  proved. 
Questiona  excluded  upon  objection  fre- 
quently suggest  something  that  the  Jury 
have  no  right  to  consider;  but  this,  in  the 
absence  of  persistence  amounting;  to 
abuse,  is  not  a  ground  for  reversal,  be- 
cause they  are  presumed  not  to  have  con- 
sidered it.  If  a  party  fears  that  they  may 
be  intinenced  by  anything  ontaide  of  tbe 
case,  he  Bhould  ask  that  toey  be  instract- 
ed  to  disregard  it.  Uall  v.  GaU,  114  N.  Y. 
109, 122,  21  N.  E.  Rep.  106;  Holmes  v.  Mof- 
fat, 120  N.  Y.  159,  24  N.  E.  Rep.  275.  After 
the  plaintiff  bad  rested,  the  same  witness 
was  called  by  the  defendant,  and  gave  evi- 
dence in  its  behalf  as  to  his  efforts  to  stop 
the  engine  by  applying  the  brakes  and 
opening  the  throttle.  On  his  cross-ex- 
amination, after  proof  bad  been  made 
without  objection  that  there  was  no 
chock-block  on  the  sidetrack  when  the  ac- 
cident happent-d,  he  was  asked:  "If  a 
stop-block  had  been  there,  would  yonr 
train  have  collided  with  the  Third-Ave- 
nue train,  in  yonr  opinion?"  Ageneral ob- 
jection was  interposed  and  overruled, 
when  the  witnessan8wered,'*Idon't  think 
it  would. "  This  ruling  is  challenged  by 
the  defendant,  upon  the  ground  that  no 
proof  was  previously  made  that  the  side 
track  bad  been  found  by  experience  to  be 
unsafe,  or  that  chock-blocks  were  in 
practical  use  for  railway  functions.  This 
question,  however,  is  not  before  as,  be- 
cause It  cannot  be  raised  by  a  general  ob- 
jection. It  tbe  ground  now  relied  npon 
had  been  made  the  basis  of  an  objection, 
Bon  constat  that  which  is  Insisted  npon 
as  wanting  would  have  been  supplied,  as 
It  was  possible  to  supply  It  by  evidence. 
"It  is  tbe  well-settled  law^,"  as  this  court 
has  held,  "that  objections  to  testimony, 
without  assigning  any  ground  therefor, 
will  be  disregarded,  unless  it  clearly  ap- 
pears that  the  oiijectlun.if  properly  made, 
•  •  •  could  not  have  been  obviated." 
Levin  V.  Russell,  42  N.  Y.  251,  2S5.  "This 
principlu  should  always  be  applied  when 
the  defect  is  not  so  radical  as  to  be  inca- 
pable of  being  remedied."  Cary  v.  White, 
69  N.  Y.  336,310;  Bergmann  v.  JoneH.  »( 
N.  Y.  61,  58.  A  previous  question,  differ- 
eat  in  form,  but  similar  in  sobstance,  pnt 
to  the  same  witness,  was  objected  to  as 
immaterial,  irrelevant,  and  incompetent; 
bat  It  was  not  answered.  Tbe  couosel 
for  the  defendant  now  Insists  that  tbe 
general  objection  to  the  question  that  was 
answered  should  be  regarded  aa  including 
the  more  npecitiu  objection  to  the  question 
that  was  not  answered,  becanse  the  for- 
mer immediately  followed  tbe  latter. 
Even  on  this  basis,  however,  as  the  evi- 
dence offered  was  not  in  its  essential  nat- 
ure  incompetent,  tbe  objection  was  too 
general.  It  did  not  call  the  attention  of 
the  court  to  the  point  that  further  proof 
was  Insisted  upon  as  necessary  before  tbe 
question  could  be  properly  answered.    As 
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we  have  recently  held,  when  a  party 
"calls  upon  the  conrt  to  make  a  ruling  in 
his  favor,  he  .muat  specify  with  reasona- 
ble clearness  the  point  that  he  desires  con- 
eldered  and  decided,  In  order  to  predicate 
error  upon  an  exception  to  the  ruling 
asralnst  him."  Sterrett  v.  Bank,  123  N.  Y. 
659,  662,  25  N.  E.  Rep.  913.  A  physician 
called  by  the  plaintiff  testified  that  he 
saw  heron  the  day  she  was  injured,  and 
found  that  her  sixth  rib  was  broken  near 
its  junction  with  the  cartilage,  and  just 
below  the  left  breast.  There  was  a  brnise 
over  the  seat  of  the  fracture  that  extend- 
ed a  little  above  it.  Thatshe  wasconfined 
to  her  bed  for  about  six  weeks,  and  that 
about  three  months  after  he  first  saw 
her  she  gave  birth  to  a  child.  He  was 
then  asked  this  question:  "Ton  can  tell 
any  trouble  that  you,  as  a  physician,  can 
connect  with  the  injury,— any  trouble 
that  occurred  after  the  bii-th  of  the  child 
thatyoa,  as  a  physician,  beliere  was  a  re- 
sult of  the  original  Injury?"  Objection 
was  made  by  the  defendant  to  this  ques- 
tion, as  too  remote,  irrelevant,  and  in- 
competent, but  the  witness  was  permit- 
ted to  answer  as  follows:  "After  the  birth 
of  the  child  she  had  an  inflammation  of 
the  breast, — of  the  left  breast,— which  re- 
sulted in  an  abscess  in  the  breast,  the 
forraation  of  pus  matter,  which  caused 
her  a  great  deal  of  pain  and  suffering  for 
Beveral  weeks.  The  breast  broke  once 
and  was  lanced  twice.  The  formation  of 
the  abscess  was  In  the  very  region  where 
the  bruise  was  that  I  saw  immediately 
after  the  accident, — right  in  the  neighbor- 
hood of  the  fractured  rib.  I  attributed  the 
cause  of  the  abscess  and  the  Inflammation 
to  that  bruise.  She  suffered  from  that  for 
several  weeks.  She  finally  recovered  from 
It,  and  I  have  not  seen  her  since. "  No  ob- 
jection was  made  to  the  form  of  the  Ques- 
tion, and.  If  the  answer  contains  nothing 
objectionable,  the  ruling  may  be  sus- 
tained, even  if  the  question  was  improp- 
er. The  witness  confined  himself  to  facts 
within  his  knowledge  for  the  greater  part 
of  his  answer,  but  in  connecting  the  in- 
flammation and  abscess  with  the  bruise 
he  expressed  an  opinion  upon  a  point 
which  the  defendant  insists  was  not  prop- 
erly the  subject  of  expert  evidence.  The 
question  presented,  therefore.  Is  whether 
the  physician,  after  testifying  to  his  per- 
sonal observation  of  the  bruise  and  the 
fracture  and  the  subsequent  inflamma- 
tion and  abscess  in  the  same  place,  could 
state  that,  in  bis  opinion  as  an  expert, 
the  latter  were  caused  by  the  f<»rmer. 
The  opinion  of  a  medical  expert,  based  up- 
on facts  within  his  own  knowledge  and 
observation,  as  to  the  nature  of  the  affec- 
tion from  which  a  party  is  suffering,  and 
whether  It  was  produced  by  violence  or  dis- 
ease, has  long  been  held  competent  by  this 
court.  Mattesun  v.  Railroad  Co.,  35  N. 
T.  487, 491.  The  cause  or  effect  of  a  physic- 
al Injury  can  frequently  he  proved  in  no 
other  way  than  by  the  opin'.ons  of  those 
specially  qualified  byexperienceand  stuay, 
based  upon  facts  in  evidence,  and  either 
known  to  the  witness  or  assumed  to  be 
true.  Filer  v.  Railroad  Co.,  49  N.  Y.  42,  46 ; 
LawBon,  Exp.  Ev,  107.  The  cases  are  nu- 
merous which  bold  that  it  is  competent  to 


show  by  the  opinions  of  medical  experts 
that  an  Injury  received  was  the  cause  of 
the  condition  of  the  person  injured,  and, 
among  fhem,  some  recently  decided  by 
this  court.  McClain  v.  Railroad  Co.,  116 
N.  Y.  .459.  468,22  N.  E.  Rep.  1062;  Turner  v. 
City  of  Newburgh,  109  N.  Y.  801.  308, 16  N. 
E.  Rep.  344 ;  Ehrgott  v.  Mayor,  etc., 96  N.  Y. 
264.  The  criticism  that  the  question  did 
not  limit  the  opinion  to  the  facts  proved 
does  not  apply  to  the  answer,  which 
first  states  the  fact,  and  then  the  opinion 
based  thereon.  We  find  no  error  in  the 
record  that  requires  a  reversal,  and  the 
judgment  should  therefore  be  afilrmed. 
All  concur. 


(IW  N.  T. 
Smith  et  al.  v.  Ogii.vib. 
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(Court  cf  Appealt  of  New  York,  Second  Divis- 
ion.   Junes,  1891.) 

Settino  Asms  Settlement  —  Bubdbx  op  Pboop 
— TKnsTS. 

1.  A  contract  between  two  firms,  whereby 
the  first  agrees  to  allow  the  second  to  pubUsh  cer- 
tain stories  belouglng  to  the  first,  in  considera- 
tion of  the  payment  by  the  second  firm  of  s  roy- 
alty on  each  volume  sold,  does  not  establish  a 
fiduciary  relation  between  the  parties,  and.  In  a 
suit  by  the  first  firm  against  the  second  to  im- 
peach on  account  of  fraud  settlements  made  un- 
der the  contract,  it  is  incumbent  on  plaintifl  to 
prove  tbe  fraod. 

2.  The  fact  that  one  member  of  the  first  firm 
was  also  a  member  of  the  second  does  not  place 
the  second  firm  in  a  flductary  relation  towards  the 
first,  so  as  to  casl  the  burden  of  proof  on  the  sec- 
ond firm  to  show  that  settlements  made  after  Uie 
death  of  this  member  were  free  from  fraud. 

Affirming  6  N.  T.  Supp.  233. 

Appeal  from  supreme  court,  general 
term,  first  department. 

This  action  was  brought  by  the  plain- 
tiffs as  successors  of  the  firm  of  Street  & 
Smith,  against  the  defendant  as  survivor 
of  the  firm  of  .1.  S.  Opllvle  &  Co.,  to  set 
aside  as  fraudulent  a  certain  settlement 
made  between  the  plaintiffs  and  defendant 
in  reference  to  royalties  agreed  to  be  paid 
by  J  S.  Ogilvie  &  Co.  under  an  agreement 
with  the  predecessors  of  tbe  plaintiffs. 
Prior  to  and  at  the  time  of  the  agreement 
providing  for  tbe  payment  of  royalties, 
Francis  S.  Street  and  Ormond  (i.  Smith 
formed  the  copartnership  of  Street  & 
Smith  in  publishing  a  newspaper  known 
as  the  "New  York  "Weekly."  Street  was 
also  a  member  of  the  firm  of  J.  S.  Ogilvie 
&  Oo.  The  agreement  entered  Into  was 
as  follows:  "This  agreement,  made  and 
entered  into  thel6th  day  of  September,  18S0, 
between  Messrs.  Street  &  Smith,  of  New 
York,  parties  of  the  first  part,  and  J.  S. 
Ogilvie  &  Co.,  of  the  same  place,  parties  of 
the  second  part,  by  which  the  said  parties 
of  the  first  part  agree  to  allow  the  said  J. 
S.  Ogilvie  &  Co.  to  pnblifch  and  sell  certain 
stories,  which  shall  have  been  mutually 
agreed  upon.  In  book  form.  In  considera- 
tion of  the  privilege  of  the  exclusive  publi- 
cation and  sale  of  said  books,  the  said  J. 
S.  Ogilvie  and  Co.  agree  to  pay  Messrs. 
Street  &  Smith  a  royalty  of  twenty  cents 
per  volume  for  all  copies  sold,  the  retail 
price  of  which  shall  be  $1.50,  and  the  same 
amount  in  proportion  for  any  books  pub- 
lished under  tbis  agreement,  the  said  price 
of  which  shall  be  more  or  less  than  f  1.5U, 
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provided  that  tlie  cost  of  making  the 
elcctrutyi>e  plates  oi  said  books  sliall  be 
paid  by  Messrs.  Street  &  Smith;  ia  all 
other  cases  the  royalties  shall  be  ten  per 
cetit.  ol  the  retail  price.  The  payment  of 
royalties  to  be  made  quarterly,  unless  by 
mutual  consent.  Stukbt  &  Smith.  'J.S. 
Ogilvik.  &  Co."  Street  died  in  .\prll,  1883; 
the  plaintiff  Ormond  C.  Smith  succeeding 
to  bis  interest.  Subsequent  to  Jnly  2, 
1883.  Street  &  Smith  demanded  of  the  de- 
fendant a  statement  of  the  stories  pub- 
lished under  the  agreement,  and  the  roy- 
alties due  thereunder,  and  in  compliance 
therewith  a  statement  nras  rendered, 
which  bore  date  September  1,  1883.  On 
the  22d  of  September,  1883,  Street  &  Smith 
and  the  defendant  settled  their  accounts 
respecting  the  matters  embraced  within 
such  stutement.  the  latter  paying  royal- 
ties op  to  Jaly  1,1883;  the  firm  of  Street 
&  Smith  at  the  euroe  time  giving  him  a 
receipt  in  full.  In  the  fall  of  1888,  Street  & 
Smith  made  a  claim  of  the  defendant  for 
royalties  upon  certain  stories  published  In 
another  series.  This  claim  the  defendant 
disputed,  upon  the  ground  that  such  pub- 
lications were  not  books,  and  therefore 
not  included  In  the  royalty  agreement, 
and,  the  plaintiffs  threatening  to  commence 
an  action,  it  was  agreed  that  the  defend- 
ant should  pay  f  1,600  in  settlement,  which 
was  done;  the  plaintlBs  at  the  same  time 
executing  a  release  therefor.  No  objection 
was  made  by  Street  &  Smitb  to  the  settle- 
ment until  the  commencement  of  this  ac- 
tion, nearly  Ave  years  thereafter,  and 
since  that  time  the  defendant  has  account- 
ed to  the  firm  of  Street  &  Smith,  as  then 
existing,  and  to  their  successors,  under  the 
rfiyalty  agreement,  semi-annually,  and 
paid  royalties  shown  to  be  due  by  such 
accounts,  the  payment  being  accepted 
without  objection  until  the  compieuce. 
ment  of  this  suit. 

Edward  C.  James,  for  appellants.    A, 
W.  Oleauon,  tor  respondent. 

Parkrr,  J.,  (after  stntltm  the  facts  as 
above.)  The  trial  court  found,  as  a  fact, 
that  after  the  settlement  In  the  fall  of  1888, 
and  the  execution  and  delivery  of  the  re- 
lease by  the  parties  thereto,  there  remained 
no  unsettled  matters  in  connection  with 
the  publication  of  thestories  mentioned  in 
the  complaint.  In  order  to  maintain  the 
action,  therefore.  It  became  necessary  for 
the  plaintiffs  to  obtain  an  adjudication 
that  the  settlement  was  fraudulently  pro- 
cured, and  should  therefore  beset  aside. 
The  trial  court,  however,  upon  tlie  whole 
testimony,  found  as  a  fact  that  the  defend- 
ant did  not  practice  any  fraud  or  deceit 
or  make  any  false  representations  in  pro- 
curing such  settlement.  And  the  conclu- 
sion of  law  that  the  settlements  were  valid 
transactions,  and  binding  upon  the  par- 
ties thereto,  necessarily  followed  the  flnd- 
Ing.offact  made.  The  general  term  hav- 
ing affirmed  the  findings  of  the  trial  court, 
they  are  necesaarlly  controlling  here.  It 
is  asserted,  however,  that  the  plaintiffs 
are  entitled  to  a  reversal  of  the  judgment 
becHnsc  of  an  alleged  error  in  refusing  to 
liold  that  the  burden  of  proof  was  on  the 
defendont  to  show  affirmatively  that,  in 
the  settlements  evidenced  by  the  receipts  of 


September  22  and  December  7, 1883,  no  de- 
ception was  practiced  or  undue  influence 
used.  On  the  trial  plalntift'sconnsel, after 
offering  In  evidence  a  transfer  by  the  ex- 
ecutors of  Francis  S.  Street,  and  by  Or- 
mond G.  Smith,  survivor  of  Francis  S. 
Street,  to  Street  &  Smith,  of  all  the  right, 
title,  and  Interest  which  tlie  said  Francis 
S.  Street  bad  In  thecopartnershipotStreet 
&  Smith,  asked  the  court  to"rule  that  the 
burden  of  proof  is  now  on  the  defendant." 
The  court  denied  the  plalntiffii'  request. 
This  question  was  again  presented  by  the 
plaintiffs  in  the  form  of  a  request  to  the 
court  to  bold,  as  a  matter  of  law,  that 
the  burden  of  proof  rested  upon  the  de- 
fendant to  show  that  the  settlements  were 
procui"ed  without  fraud.  The  court  re- 
fused to  so  find,  and  the  exceptionH  taken 
to  such  refusals  present  the  only  question 
requiring  consideration.  It  is  asserted 
that,  notwithstanding  the  finding  made 
by  the  court  that  tl^e  defendant  did  not 
practice  any  fraud  or  deceit  or  make  false 
representations  In  connection  with  the 
accounts  as  presented,  or  in  the  course  of 
the  n^otiatlon  resulting  in  a  settlement 
between  the  parties,  the  result  might  have 
been  quite  otherwise,  bad  the  defendant 
been  required  un  the  trial  to  assume  the 
burden  of  proving  that,  in  the  making  of 
the  settlementF,  the  entire  transaction 
was  fair,  open,  and  well  understood.  The 
appellants,  conceding  the  general  rule  that 
the  burden  of  proving  frand  rests  on  liim 
who  asserts  it,  urge  that  this  case  consti- 
tutes an  exception,  because  of  the  relations 
existing  between  the  plaintiffs  and  defend- 
ant, which  bring  it  within  therulecit«d  in  2 
Pom.Kq.  Jur.  §  951:  "  Where  an  antecedent 
fiduciary  relation  exists,  a  court  of  equity 
will  presume  confidence  placed  and  in- 
fiuence  exerted;  where  there  is  no  such 
fiduciary  relation,  the  confidence  and  In- 
fluence must  be  proved  by  satisfactory  ex- 
trinsic evidence. "  Following  this  rule,  it 
has  been  frequently  held  in  this  state  that, 
when  such  relation  Is  shown  to  exist,  it 
imposes  the  burden  of  proof  upon  the  per- 
son taking  securities, ormakingcontracts, 
or  procuring  settlements  Inuring  to  his 
benefit,  to  show  that  the  transaction  was 
just  and  fair,  and  no  undue  advantage  ob- 
tained because  of  such  fiduciary  relation. 
Mason  v.  King,  2  Abb.  Pr.  (N.  S.)  322; 
Brock  V.  Barnes,  40  Barb.  521 ;  Fisher  v. 
Bishop,  108  N.  Y.  25, 16  N.  E.  Rep.  331. 

We  are  thus  conducted  to  the  inquiry 
whether  the  contract  on  its  face  suggests 
a  fiduciary  relation ;  and.  If  not,  wnether 
the  fact  that  Street  was  a  member  of  both 
firms,  in  view  of  the  situation  presented 
In  other  respects,  requires  a  determina- 
tion that  such  was  the  relation  at  the 
time  of  the  settlement.  A  general  defini- 
tion of  the  Word  "fiduciary"  cannot  well 
be  given  which  is  sufliciently  comprehen- 
sive to  embrace  all  cases.  Boovier  defines 
it  as  follows:  "A  contract  by  which  wo 
sell  a  thing  to  some  one,  on  condition  be 
will  sell  back  to  us.  This  term  is  derived 
from  the  civil  law;  may  be  'defined.  In 
trust,  in  confidence;  fiduciary  contract; 
an  agreement  by  which  a  person  delivers 
a  thing  to  another,  on  condition  he  will 
return  it  to  him."  It  embraces  trust, 
confidence,  and  refers  to  the  integrity,  the 
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fidelity,  of  the  party  trnsted,  rather  than 
Ills  credit  or  ability,  aud.  contcaiplateB 
good  faitti,  rather  than  legal  obligation, 
atoll  V.  King.  8  How.  Pr.  298.  It  iuclades 
all  moneya  received  under  one  of  the  ex- 
preRB  trusts  known  to  the  law,  Ruch  as 
that  of  an  executor,  trustee,  .etc.,  (Smith 
V.  Edmonds,  1  Code  11.86;)  money  received 
under  an  understanding  that  it  is  to  be 
invested  in  a  specified  manner,  (Nobie  v. 
Prescott,  4  E.  D.  Smith,  139;)  moneys  re- 
ceived by  an  agent  for  tils  principal,  which 
he  has  no  authority  to  ditiburse,  but  ia 
bound  to  pay  over.  (Republic  of  Mexico 
V.  Arangolz,  5  Daer,  6!t4.)  The  test  in 
caaes  of  agency  Is  whether  the  specific 
moneys-ought  to  have  been  kept  and  paid 
over,  or  whether  the  agent  had  u  right  to 
use  the  money.  Stoll  v.  King,  supra. 
Partners  occupy  towards  each  other,  as 
to  the  partnership  business,  a  fiduciary 
relation,  and,  in  cases  of  quasi  partner- 
ship, the  Hko  relation  has  been  held  to 
.exist.  Mnrston  v.  Qouid,  69  N.  Y.  225. 
Now.upon  theface  of  theagreement,it  ap- 
pears that  Street  &  Smith  nnd  J.  S.  Ogll- 
vle  &  Co.' agreed  that  Ogilvie  &  Co.  might 
have  the  exclusive  right  of  publication  of 
certain  stories  belonging  to  Street  & 
Smith,  in  bool<  form,  in  consideration  of 
their  promise  to  pay  20  cents  per  volume 
for  all  copies  sold,  the  retail  price  of  which 
should  be  f1.50,  and  a  proportionate 
amount  tor  books  retailing  at  more  or 
less  than  f  1.50,  provided  Street  &  Smith 
paid  for  making  tlie  electrotype  plates; 
whether  they  should  pay  for  the  plates 
being  rahde  optional  with  Street  &  Smith. 
In  the  event  that  they  should  not,  it  was 
provided  that  they  sliould  receive  a  royal- 
ty of  10  per  cent,  on  the  retail  price,  pay- 
ment of  royalties  to  be  made  quarterly, 
unless  mutually  agreed  otherwise.  It  will 
be  observed  that  the  agreement  did  not 
provide  that  a  certain  portion  of  the 
money  received  from  the  sale  of  the  books 
shoold  he  paid  over  to  Street  &  ^mlth. 
It  fails  to  suggest  in  any  manner  that 
such  moneys,  or  any  portion  of  them, 
were  to  be'deemed  the  moneys  of  Street  & 
Smith,  which  the  other  party  was  bound 
to  turn  over,  having  no  right  to  retain 
the  specific  moneys  received.  There  was 
in  sacb  respect,  thnrefore,  no  fiduciary  re- 
lation. Neither  were  ttie  parties  to  the 
contract  partnera  in  the  publication  and 
sale  of  the  books.  Street  &  Smith  fur- 
nislied  stories  to  be  published  In  book 
form,  bot  exercised  no  other  or  further 
control  over  their  publication  and  sale. 
For  that  tb(!y  received  a  specified  sum  for 
each  book  sold,  but  they  did  not  share  in 
the  profits  as  such,  nor  bear  any  part  of 
the  losses,  if  any  there  were.  All  of  the 
risks  of  the  business  rested  on  J.  S.  Ogll- 
vie  &  Co.  If  the  publication  of  a  book  re- 
sulted In  a  loss.  Street  &  Smith  were  nev- 
ertheless entitled  to  a  fixed  sum  tor  each 
book  sold.  If  it  eventuated  in  a  profit, 
they  could  not  share  therein,  but  were  en- 
titled only  to  the  sum  agreed  upon  for 
each  volume  disposed  of.  Tbere  is  no 
feature  of  the  agreement,  as  we  think, 
which  establishes  the  relations  of  the  par- 
ties thereto  towards  each  other  as  fidu- 
ciary in  character,  and  it  need  not  be  ex- 
amined further.    So  far  we  bare  consid- 


ered whether  the  situation  of  the  parties 
each  to  the  other,  as  indicated  on  the  face 
ot  the  agreement,  was  one  of  trust  and 
confidence;  but,  appellant's  counsel  on  the 
argument  having  attached  some  impor- 
tance to  the  fact  that  Street  was  a  mem- 
ber of  both  firms,  we  shall  consider  briefly 
whether  the  situation  is  altered  by  reason 
of  it.  It  cannot  be  doubted  that  Street's 
aud  Ogilvie's  connection  with  the  firm  of 
J.  S.  Ogilvie  &  Co.  stamped  their  relations 
towards  each  other  in  the  business  of  that 
firm  as  fiduciary,  and  in  an  action 
broueht  by  Street,  as  a  member  thereo'., 
against  his  partner,  relating  to  his  con- 
duct in  the  business  ot  ;:he  firm,  he  would 
have  been  entitled  to  all  the  benefits  de- 
rivable by  reason  thereof.  Indeed,  it  ap- 
pears from  the  record  before  us  that 
Street's  executorsinstituted  a  suit  against 
the  defendant  as  surviving  partner,  in 
which  he  recovered  a  large  sum  of  money, 
which  was  adjudged  to  be  the  sharaand 
interest  which  Street  had  in  the  firm  as- 
sets at  his  death.  In  that  action,  there- 
tore,  the  rights  ot  the  deceased  partner 
were  ascertained  and  secured.  His  repre- 
sentatives or  successors  have  no  other  or 
further  interest  in,  or  claim  against,  the 
firm  of  J.  S.  Ogilvie  A  Co.,  except  through 
his  membership  ot  the  firm  of  Street  & 
Smith,  on  account  of  transactions  grow- 
ing out  ot  the  royalty  contract  which  con- 
stitutes ■  the  basis  of  this  controversy. 
This  suit  is  not  brought  to  set  aside  that 
contract.  It  Is  not  founded  on  a  claim 
that,  In  bringing  about  its  making  and 
execution.  Street  did  anything  that  he 
ought  not  to  have  done  as  a  partner  of 
Smith.  No  misconduct  is  alleged  against 
him.  On  the  contrary,  the  validity  and 
binding  force  of  the  contract  is  recognized 
and  asserted  by  the  plaintiffs;  the  acts  of 
which  they  complain  being  that,  after  the 
death  ot  Street,  the  defendant,  by  means 
of  misrepresentations,  fraudulently  pro- 
cured the  settlement,  which  the  plaintiffs 
seek  to  set  aside.  The  death  of  Street 
put  an  end  to  the  partnership  of  both 
Street  &  Smith  and  J.  S.  Ogilvie  &  Co., 
and,  clearly,  the  dead  man's  former  con- 
nection with  both  firms  cannot  be  said  to' 
have  caused  the  survivors,  in  making  the 
settlement,  to  deal  towards  each  other 
on  the  basis  of  trust  and  confidence. 
There  was  therefore  nothing  in  the  rela- 
tion of  the  parties  at  the  time  of  the  set- 
tlement which  justified  them  in  dealing 
with  each  other  otherwise  than  at  arms- 
length,  and  the  burden  rested  on  the  plain- 
tiffs to  affirmatively  establish  that  the 
settlement  was  fraudulently  procured. 
This  they  tailed  to  do.  The  judgment 
should  be  alBrmed.    All  concur. 

(127  N.  Y.  159) 


CoLTibLE  V.  Miles. 

(Court  of  AppeaU  of  New  FiorTc,  Second  DMs- 
ion.    June  3,  1891.) 

liAUDLOKD  AND  TENANT — LeaBE — ^TlTLI  TO  CbOPS. 

Tnieii  it  is  provided  in  the  verbal  lease 
of  a  farm  and  the  stock  on  it  that  the  tenant  is 
to  paj  the  rent  monthly  In  money,  and  that  he  is 
to  raise  enough  hay,  oata,  and  straw  to  feed  the 
cattle,  and  that  the  hay,  etc.,  raised  is  not  to  be 
sold  or  removed  from  tne  farm,  the  title  to  the 
hay,  oats,  and  straw  is  in  the  tenant,  and  it  is 
liable  to  exeontion  for  his  debts,  though  he  Is  in- 
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debted  to  the  landlord  for  rent    Be7er8ing45 
Hiui,a8e. 

Appeal  from  a  JndKment  of  the  general 
term  of  the  suprurae  court  of  the  second 
Jodictal  department,  afflrmlng  u  iudtfment 
entered  on  the  verdict  of  a  ]ory.  This  ac- 
tion (replevin)  waa  begun  October  18, 1886, 
to  recover  a  quantity  ol  bay,  oats,  and 
Btraw  ij;rovrn  In  that  year  by  a  tenant  on 
a  farm  owned  by  the  plaintiff,  which,  in 
April,  1884,  was  leased,  with  stocli,  In 
which  the  landlord  and  tenant  were  Joint- 
ly Interested,  for  an  annual  rent  ol  f9U0, 
payable  in  monthly  Installments  of  $80 
each.  Tlie  tenant.  Patrick  Kann,  occu- 
pied the  farm  until  the  Ist  of  October, 
1886,  when  he  lelt  indebted  to  the  plaintiff 
for  $100  rent,  and  to  varioas  persons. 
Ob  the  5th,  6tb,  and  14th  of  that  month 
the  defendant,  a  constable,  seized  a  part 
of  the  hay.  oats,  and  straw  grown  on  the 
farm,  by  virtue  of  six  warrauts  of  attach- 
ment issued  by  a  justice  of  the  peace.  The 
property  was  taken  by  the  sheriff  under 
tlie  process  issued  In  this  aclion,  and  was 
subsequently  delivered  to  the  plaintiff. 
From  April,  1880,  to  April,  188*.  Kane 
worked  the  farm  on  shares,  he  having  one- 
third  and  the  plaintiff  two-thirds  of  its 
products ;  but  in  April,  1884,  the  farm,  the 
stock  owned  by  the  landlord,  as  well  as 
that  In  which  both  were  interested,  was 
let  as  abovestated.  On  the  trial  the  value 
<if  the  property  was  assessed  at  91,000, 
and  the  title  was  found  to  be  In  the  plain- 
tiff. 

M.  M.  Kane,  for  appellant.  John  Vtn- 
cent,  for  respondent. 

Foi.LETT,  C.  J.,  {after  stattngthe  facta 
aa  above.)  Frequently  the  title  to  the 
products  of  lands  leased  for  agricultural 
purposes  is  reserved  by  the  lessor,  or  a 
lien  is  created  as  security  lor  the  payment 
of  rent ;  but  no  such  claim  is  put  forward 
in  tbis  case.  It  is  not  asserted  that  the 
landlord  and  tenant  owned  the  products 
Jointly,  and  title  was  in  the  one  or  the 
other  In  severalty.  This  action  was 
brought  and  maintained  on  the  theory 
that  the  plaintiff  held  the  legal  title  to  the 
property  in  question.  The  only  witness 
who  gave  evidence  in  support  of  the  ac- 
tion was  the  plaintiff,  who  testified:  "As 
near  as  I  can  recollect,  he  (Kane)  was  to 
take  charge  of  the  stock.  He  was  to  raise 
enough  stuff  on  theplace  to  teed  tbestock; 
and,  if  there  was  not  enough  to  carry 
them  through  the  year,  he  was  to  buy 
what  was  necessary  to  carry  it  out,  which 
he  has  not  been  doing  for  the  last  two 
years.  The  stuff  was  not  to  be  sold. 
There  was  forty  odd  head  of  cattle.  You 
do  not  raise  stuff  to  sell  when  you  have 
(ftittle.  ♦  •  •  The  hay  and  grain  were 
not  to  be  rerooved,  it  was  not  raised  to 
sell;  It  belonged  to  the  cattle.  Question. 
Did  yon  have  any  interest  In  thefarm  after 
you  made  the  lease  to  Mr.  Kane,  or  the 
products  or  It, In  any  way?  Answer.  No: 
I  gate  that  up  with  the  lease  of  the  cows. 
I  leased  the  cows,  and  lea.sed  evei-ything. 
I  gave  him  all  that  the  ground  produced. 
I  never  received  any  ol  the  products  for 
the  sale  of  young  stock  or  produce  sold 
from  said  farm.  I  never  gave  any  direc- 
tion about  working  the  farm,  or  made 


any  inquiry  of  Kane  as  to  what  be  was 
using  on  the  farm,  or  what  he  sold  off  the 
farm.  I  did  not  care  so  long  as  he  raised 
the  milk.  I  told  him  he  could  use  any- 
thing he  wanted  except  the  stock.  I  was 
entitled  to  two-thirds  of  the  stock  when 
it  was  sold. ,  He  sold  it  all,  and  pocketed 
it;  and  I  never  got  n-y  two-thirds.  •  •  • 
He  put  on  seven  cows.  He  kept  sheep 
on  the  farm.  I  do  not  know  what  he  did 
with  them.  •  •  •  When  the  farm  was 
leased  the  bay  and  grain  was  not  men- 
tioned at  all.  He  was  to  raise  enough 
stuff  on  the  farm  to  keep  the  cattle.  If 
there  was  not  enough  raised  on  the 
place  be  was  to  buy  what  was  requi8it<>. 
What  was  raised  on  the  place  was  to  be 
fed  to  the  cattle.  •  •  •  There  was  no 
conversution  particularly  in  which  any- 
thing was  said  about  feeding  the  cattle 
from  the  products  raised  on  thefarm.  He 
was  to  raise  the  stuff,  and  support  the 
cattle.  If  the  place  did  not  support  the 
cattle  he  was  to  buy  whatever  was  neces-  , 
sary.  That  was  tlieagreement.  Icannot 
state  what  he  said.  I  am  stating  what 
I  said.  I  said  It,  and  he  agreed  to  it." 
This  is  all  the  testimony  given  in  behalf  of 
the  plaintiff,  which  tends  to  show  that 
he  reserved  the  title  to  the  products  of  the 
farm.  The  tenant  and  a  witness  who 
beard  the  bargain  testitied  that  it  was 
not  agreed  that  the  crops  were  to  be  fed 
on  the  place,  and  that  no  reservation  was 
made  in  respect  to  them.  The  court  in- 
structed the  jury.  In  effect,  that  if  the 
I  plaintiff's  evidence  was  true  the  title  tu 
the  property  was  in  him,  and  that  be  was 
entitled  to  recover,  to  which  the  defendant 
excepted.  The  court  was  also  asked  to 
dismlHS  the  complaint  upon  the  ground 
that  the  plaintiff  had  failed  to  estabiisb 
title,  which  was  refused,  and  an  exception 
taken.  In  tbis,  we  think,  the  court  (irred. 
If  the  plaintiff  dad  the  title  to  this  proper- 
ty it  nilght  have  been  taken  In  execution 
for  his  debts,  or  he  could  have  sold  it  to 
a  purchaser  In  good  faith  and  for  value,  to 
the  exclusion  of  the  tenant  and  all  claim- 
ing under  bira.  Such  consequences  do  not 
flow  from  the  contract  testified  tu  by  the 
plaintiff.  He  did  not  testify  that  title  tu 
the  hay  and  grain  was  reserved  by  him,  but 
that  the  tenant  agreed  to  feed  enough  of 
It  on  the  farm  to  support  the  stock.  This 
did  not  amount  to  a  reservation  of  title, 
but  was  an  executory  contract,  for  a  vio- 
lation of  which  the  landlord  could  have  re- 
covered damages.  The  question  involved 
in  this  case  has  been  several  times  consid- 
ered by  the  supreme  court  of  this  state.  lu 
Johnson  v.  Crofoot.  53  Barb.  574,  37  How. 
Pr.  59,  a  farm  was  let  by  a  written  lease 
for  an  annual  money  rent.  The  lease  con- 
tained a  stipulation  that  the  tenant 
"should  feed  out  the  hay  and  straw  In  a 
careful  and  fartuer-like  manner;"  and  it 
was  further  agreed  that  It  sufficient  hay 
and  straw  were  not  raised  to  keep  the 
stock  the  landlord  was  to  supply  tlie  de- 
ficiency. It  was  also  provided:  "The 
parties  of  the  first  part  [landlords]  are  to 
have  full  title,  with  the  privilege  of  takina: 
possession  at  any  and  all  times  of  any 
and  all  products  of  the  farm  in  payment 
of  the  balance  due  on  the  rent.''  A  judg- 
ment was  recovered  against  the  tenant 
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during  the  existence  of  the  lease,  and  an 
execution  iBuued  to  the  defendant,  who 
levied  upon  and  ROld  about  60  tons  of  hay 
raised  on  thefarin  by  the  tenant,  and  then 
belnj;  in  his  actual  poHsession  on  the  farm. 
The  plaintiff  brought  trover,  claiming 
that  under  the  lease  the  title  to  the  bay 
never  passed  to  or  vested  in  the  tenant, 
but  that  It  was  to  remain  on  the  farm  for 
the  purpose  of  feeding  the  stock.  Verdict 
was  din'cted  for  the  defendant  at  the  cir- 
cuit, which  direction  was  sustained  at 
general  term,  the  court  saying:  "But  it  is 
argued  by  the  counsel  for  the  plaintiff  that 
it  [lease]  was  not  a  mortgage,  and  that 
the  title  to  such  hay  as  etaould  grow  on 
the  place  did  nut  pass  to  Tift,  [the  ten- 
ant,] becnuse  be  stipulated  in  the  lease 
that  he  would  cut  and  get  in  in  good  or- 
der all  the  hay,  and  that  he  would  feed 
oat  the  hay  and  straw  in  a  saving' man- 
ner; and  because  it  was  further  stipulated 
that  he  was  to  have  the  privilege  of  keep- 
ing a  span  of  horses  all  tbe  time,  and  a 
third  horse  during  haying,  which,  it  is 
claimed,  is  Inconsistent  with  the  idea  that 
the  title  to  the  hay  was  to  be  in  him." 
In  answer  to  this  contention  the  court 
said:  "Tbe  covenant  on  tbe  part  of  Tift 
waa  to  save  all  the  bay  and  straw,  and  to 
carefully  feed  It  to  the  stock  ;  and  to  keep 
but  two  horses  except  during  haying  time 
was  only  an  agreement  binding  on  him  at 
law,  and  if  he  chose  to  keep  more  horses, 
or  to  sell  and  im providently  use  the  hay, 
it  did  not  authorize  Miller  and  Rumble, 
the  lessors,  to  interfere  with  him,  either  by 
taking  possenslon  of  It,  (for  they  were  en- 
titled to  possession  only  as  security  for 
tbe  unpaid  rent,)  or  to  restrain  soch  use 
of  it  by  injunction. "  In  McCombs  v.  Beck- 
er,  3  Hun,  342,  6  Thorap.  &  C.  550,  the  de- 
fendant leased  his  farm  and  40  cows  for  a 
money  rent.  It  was  stipulated  that  tbe 
tenant  should  take  good  care  of  the 
cows,  and,  in  case  ths  bay  raised  on  the 
farm  should  be  InsuflSclentto  winterthem, 
tbe  landlord  should  supply  the  deflcleury 
at  the  rate  of  three  dollars  per  ton,  and.  It 
there  should  be  a  surplus,  the  landlord 
sboald  have  it,  and  pay  the  tenant  three 
dollars  per  ton  for  it.  A  judgment  was 
recovered  against  the  tenant,  and  an  ex- 
ecntion  Issued  under  which  part  of  tbe  hay 
was  purchased  by  tbe  plaintiff,  and  after- 
wards tbe  defendant  (tbe  landlord)  con- 
verted it  to  bis  own  use.  In  an  action 
brought  for  the  conversion  it  was  held 
that  the  plaintiff  was  entitled  to  recover, 
the  court  saying:  "True,  the  landlord 
was  to  have  the  surplus  hay,  aud  pay 
$3.00  per  ton  for  it,  but  this  was  an  ex- 
ecutory contract  for  its  purchase,  the 
breach  of  which  would  be  compensated 
in  damages.  It  follows  that  the  hay  was 
the  tenant's,  and  subject  to  sale  upon  ex- 
ecution against  him."  Hawkins  v.  Giles, 
45  Hun,  318,  arose  over  a  lease  of  a  farm 
and  seven  cows  from  April  1,188.S,  to  April 
1,  1881,  for  $175  rent.  The  lessee  agreed 
"to  feed  out  all  the  fodder  on  said  farm 
that  is  raised  on  said  farm,  •  »  •  and 
winter  said  stock— seven  cows— through 
to  grass  in  tbe  spring  of  1884  on  hay. "    In 


December,  1883,  an  execution  creditor  of 
tbe  lessee  levied  upon  ahout25  tons  of  bay 
grown  upon  the  farm  during  that  year, 
which  was  sold  to  the  plaintiff  in  the  ac- 
tion. Tbe  owner  of  the  farm  prevented 
him  from  taking  the  hay,  claiming  (1) 
that  the  tenant  left  without  fully  paying 
tbe  rent;  (2)  that  the  hay  was  require<1 
to  keep  the  cows  through  to  grass  of 
1884;  (3)  that  he  was  entitled  to  the 
manure  which  would  be  made  by  the  bay 
being  fed  on  the  farm.  It  was  held  that 
the  title  to  the  bay  was  in  the  tenant, 
and  was  subject  to  sale  under  the  exetui- 
tion,  and  the  judgment  entered  in  favor 
of  the  plaintiff  was'  affirmed.  Steffln  v. 
StefBn,  4  Civil  Proc.  B.  179,  17  Wkly. 
Dig.  418,  arose  over  an  agreement  to  culti- 
vate a  farm  on  shares,  the  occupant 
agreeing  to  deliver  "one-half  of  all  tbe 
products  of  said  farm  to  [tbe  owner]  Mary 
A.  Lockwood."  An  execution  was  issued 
against  the  occupant,  and  levied  upon 
grain  grown  on  the  farm.  It  was  held 
that  the  title  to  the  property  was  in  the 
occupant,  the  owner  having  a  Hen.  In 
Turner  v.  Bachelder,  17  Me.  'JSi,  a  farm, 
with  tools,  four  cows,  and  other  stock, 
was  leased  for  a  term  of  years,  tbe  land- 
lord to  have  "one-half  of  all  the  corn  and 
grain  and  potatoes  that  shall  grow  on 
tbe  farm,  and  half  of  the  calves,  and  half 
of  the  lambs,  and  half  of  tbe  wool.  There 
was  a  clause  In  the  lease  that  the  lessor 
was  to  furnish  tour  cows,  one  horse,  and 
other  stock  sufficient  to  eat  up  all  the  hay 
that  should  grow  on  said  farm."  The 
hay  was  levied  upon  and  sold  by  a  cred- 
itor of  the  lessee,  who  was  held  to  have  a 
leviable  interest  in  it,  and  that  the  lessor 
bad  no  title  to  it.'  In  Symonds  y.  Hall,  37 
Me.  354,  a  farm  was  worked  upon  shares. 
By  one  of  tbe  terms  of  the  Agreement 
"one-half  of  the  bay  cut  on  the  farm  is  to 
be  eat  by  the  stock  kept  on  the  farm,  and 
the  other  half  of  tbe  hay  is  to  be  divided 
equally  between  the  contracting  parties. " 
An  execution  creditorof  tbe  occupier  seized 
and  sold  the  hay.  Tbe  owner  of  tbe  land 
brought  trover.  It  was  held  that  the  title 
to  the  hay  before  division  was  in  theoc- 
cnpler,  and  that  the  plaintiff  was  not  en- 
titled to  recover  for  the  undivided  hay 
sold  under  the  execution.  In  Orcutt  v. 
Moore,  134  Mass.  48,  tbe  principle  decided 
in  tbe  three  cases  last  cited  was  held  to  be 
tbe  law  in  Massachusetts.  The  case  at 
bar  was  decided  upon  the  authority  of 
Heald  v.  Insurance  Co.,  Ill  Mass.  38,  in 
which  it  was  held  that  a  clause  In  a  lease 
similar  in  effect  to  the  agreement  testifled 
to  by  the  plaintiff  amounted  to  a  reserva- 
tion of  the  title  to  tbe  owner  of  the  land. 
This  case  seems  to  be  in  conflict  with  the 
cases  decided  by  the  supreme  court  of  this 
state;  and,  believing  the  rule  declared  by 
our  courts  rests  upon  well-recognized 
principles,  we  must  decline  to  follow  the 
supreme  court  of  Massachusetts  and  over- 
rule the  judgments  of  our  own  courts. 
The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event.  All  concur,  except  Bbown,  J.,  not 
sitting. 
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LOCKWOOD  V.  Gehliobt. 

{Oouirt  vf  Appeals  of  New  York.  Second  Divis- 
ion.   June  2,  1891.) 

Taxation— BALBfi—RBDSMPTioN. 

1.  Under  the  consolidation  act,  (Lavra  N.  Y. 
1883,  c.  410,  §$  041-M7,)  relating  to  tax-sales,  and 
prorldin^  that  notice  to  redeem  shall  be  gfivo 
alter  deUrery  of  the  certificate  to  the  purchaser, 
and  that,  if  the  land  is  not  redeemed  in  two  years 
Irom  the  date  of  such  certificate,  the  comptroller 
shall  execute  a  lease  to  the  porcnaser  six  months 
after  the  expiration  of  the  two  years,  which  lease 
shall  not  become  absolute  until  the  purchaser  files 
with  the  clerk  of  arrears  an  afSdavlt  showing  that 
he  has  serred  notice  on  the  owner  to  redeem  with- 
in the  six  months  after  the  expiration  of  the  two 
Tears,  and  the  comptroUer  certifies,  *'under  his 
hand  and  seal, "  that  he  is  saUsfled  by  sach  afB- 
davit  that  tbe  notice  has  been  duly  served,  and 
that  the  land  has  not  been  redeemed^  a  lease  does 
not  become  absolute  upon  the  expiration  of  the 
six  months,  but  only  after  the  comptroller  has 
given  the  required  certificate. 

a.  The  omission  of  the  comptroller's  seal  from 
the  certificate  is  a  fatal  defect,  which  cannot  be 
cured  by  the  seal  being  attached  b^a  subsequent 
comptrmler,  since  the  statute  (section  946,  supra) 
requires  the  comptroller  to  certify,  "under  his 
hand  and  seal,"  that  he  is  "satisfled"  that  the 

Sroi>er  notice  has   been  given,  and  that  the  re- 
emption  money  has  not  Seen  paid. 
i\ farming  6  N.  Y.  Supp.  90. 

Appeal  frnin  a  jndgment  of  the  general 
term  of  the  supreme  court  In  the  first  judi- 
cial department,  affirming  a  judgment  en- 
tered upon  tbe  decision  of  the  court  at 
special  term.  Action  of  ejectment  to  re- 
cover poBsesBion  of  a  parcel  of  land  situate 
near  tbe  corner  of  Fourth  avenue  andl26tb 
street,  in  the  city  of  New  York.  The  de- 
fendant, by  bis  original  answer,  simply 
denied  the  title  of  the  plaintiff,  and  by  a 
supplemental  answer  he  alleged  title  in  him- 
self under  a  tax-lease  for  tbe  term  of  1,000 
years.  Upon  tbe  trial,  however,  his  counsel 
announced  that  he  made  no  question  as  to 
the  plaintiff's  chain  of  title,  and  the  only 
Issue  tried  was  as  to  the  defendant's  tltln 
under  his  lease.  The  trial  court  found, 
upon  the  request  of  tbe  defendant,  that 
the  tax-sale  pursuant  to  wblcb  said  lease 
was  given,  "and  all  proceedings  prior 
thereto,  from  and  including  tbe  assess- 
ments on  said  premises  fur  taxes  and  Cro- 
ton  water  rents,  and  all  notices  required 
by  law  to  be  given  previous  to  tbe  expira- 
tion of  the  two  years  allowed  tn  redeem, 
were  regular,  and  according  to  tbe  provis- 
ions of  tbe  statute  In  such  cases  made  and 
provided."  Further  facts  appear  in  the 
opInioQ. 

David  Gerber,  for  appellant.  John 
Townsbead,  tor  respondent. 

Vann,  J.,  (after  stHtiDg  the  tajctB  as 
above.)  It  is  conceded  that  the  plaintiff 
was  entitled  to  recover  posRession  of  tbe 
premises  in  question,  unless  bis  title  there- 
to was  divested  and  transferred  to  the  de- 
fendant, for  the  period  of  the  lease,  by  vir- 
tue of  proceedings  taken  to  enforce  collec- 
tion of  the  tax.  As  the  regularity  of  pro- 
cedure, up  to  and  including  tbe  sale, is  not 
questioned.  It  will  be  necessary  to  exam- 
iae  only  those  sections  of  the  statute  that 
govern  tbe  subsequent  proceedings.  After 
the  delivery  to  the  purchaser  of  a  certifi- 
cate of  sale,  as  required  bj'  section  92(1  of 
tbe  consolidation  act,  (Laws  1882,  c.  410,) 


tbe  next  step  is  tbe  publication  of  a  notice 
that, "  unless  tbe  lands  and  tenements  sold 
be  redeemed  by  a  certain  day,  they  will  be 
conveyed  to  the  purcbaser. "  If  the  prem- 
ises are  not  redeemed  within  two  years 
from  the  date  of  tbe  certificate,  the  comp- 
troller Is  required  to  execute  to  tbe  pur- 
chaser a  lease  thereof,  "for  such  term  of 
years  as  tbe  same  shall  bave  been  sold, 

•  *  •  '  and  such  purcbaser  •  •  » 
shall  in  virtue  thereof,  and  of  this  title, 
lawfully  hold  and  enjoy  tbe  said  lands  and 
tenements  in  said  lease  mentioned,  fur  his 

•  •  •  own  proper  use,  against  the  own- 
er or  owners  thereof,  and  all  claiming  un- 
der him,  until  such  purchaser's  term  there- 
in shall  be  fully  complete  and  ended: 
"  •  •  provided  that  such  lease  shall 
not  be  executed  and  delivered  until  tbe  ex- 
piration of  six  months  after  tbe  publica- 
tion of  said  notice  to  redeem.  Id.  S  941. 
The  title  referred  to  Includes  all  of  the  sec- 
tions of  the  act  relating  to  "sales  of  land 
for  taxes,  assessments,  and  water-rates." 
The  grantee  Is  required  to  serve  upon  tbe 
occupant.  If  there  is  one,  and  In  all  cases 
upon  the  owner  of  the  property  so  con- 
veyed, a  written  notice  stating  certain 
facts,  and  that  unless  tbe  sum  paid  upon 
the  sale,  and  42  per  centum  additional,  to- 
gether with  tbe  expenses,  shall  be  paid  tu 
the  clerk  of  arrears  for  the  benefit  of  the 
grantee,  within  six  months  after  the  serv- 
ice of  such  notice,  "tbe  said  conveyance 
will  become  absolute,  and  the  owner,  oc- 
cupant, and  all  others  Interested  In  tbe 
lands  and  tenements  be  barred  from  all 
right  and  title  thereto  during  tbe  term  of 
years  for  which  such  lands  or  tenements 
shall  bave  been  convoyed."  No  convey- 
ance so  made,  as  aforesaid,  "shall  be  re- 
corded," as  the  statute  further  provides, 
"until  tbe  expiration  of  such  notice,  and 
the  evidence  of  tbe  service  of  such  notice 
shall  be  recorded  with  such  conveyance." 
Id.  §  94.S.  After  prescribing  bow  the  no- 
tice shall  be  served,  It  is  next  provided 
that  "  the  grantee,  or  the  person  claiming 
under  him.  In  order  to  complete  his  title 
to  tbe  laud  conveyed,  shall  file  with  tbe 
said  clerk  of  arrears  an  affidavit  •  •  » 
that  such  notice  was  duly  served,  specify- 
ing the  time  of  service,  tbe  mode  and  man- 
ner of  service,  and  a  copy  of  such  notice 
shall  be  attached  thereto."  Id.  §  945. 
The  remaining  provisions,  directly  appli- 
cable to  the  ca'se  In  band,  are  as  follows, 
viz.:  "Sec.  946.  If  the  said  comptroller 
shall  be  satisfied  by  such  affidavit  that  the 
notice  has  been  duly  served,  and  if  the 
moneys  required  to  be  paid  for  the  re- 
demption of  such  lands  or  tenements  shall 
not  have  been  paid  as  hereinbefore  pro- 
vided, he  shall,  under  bis  band  and  seal, 
certify ,  to  the  fact,  and  tbe  conveyance 
shall  thereupon  become  absolute,  and  the 
owner  and  all  others  interested  in  tbe 
lands  or  tenements  shall  be  barred  of  all 
right  thereto  during  the  term  of  years  for 
which  the  same  shall  have  been  conveyed. 
Sec.  947.  The  owner,  occupant,  or  any 
other  person  may,  at  any  time  within  the 
six  months  named  in  such  notice,  redeem 
the  lands  and  tenements  by  paying  such 
purchase  money,  with  tbe  addition  of 
forty-two  per  cent,  thereon,  and  the 
amount  that  shall  have  been  paid  tor  the 
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lease;  and  every  rdcIi  redemption  shall  be 
as  effectual  as  It  made  before  the  conTey- 
ancp  of  the  lauds  or  tenements  sold."  All 
of  the  proceedings  reijnired  by  these  pro- 
visions of  the  statute  were  duly  taken  by 
or  in  behalf  ut  the  defendant,  except  that 
the  certificate  of  the  comptroller,  required 
by  section  946,  had  no  seal.  A  certificate 
was  gireu  March  24, 1885,  by  Mr.  Loew, 
the  comptroller  then  In  ofBce,  proper  in 
form,  and  duly  signed,  bat  not  sealed. 
After  Mr.  Loew's  term  of  office  had  ex- 
pired, but  before  any  attempt  at  redemp- 
tion, Mr.  Myers,  the  succeeding  comptrol- 
ler, caased  a  seal  to  be  atHxed  to  the  cer- 
tificate made  by  his  predecessor,  and  at 
the  same  time  application  was  made  to 
him  in  behalf  of  the  defendant  fur  a  new 
certificate,  which  does  not  appear  to  have 
been  made.  Mr.  Loew  testified  that  he 
was  "satisfied"  as  to  th<9  facts  stated  in 
the  certificate  when  he  made  it,  but  there 
is  no  evidence  that  Mr.  Myers  was  thus 
"satisfied,"  or  that  he  examined  the  affi- 
davit before  the  seal  was  affixed.  Shortly 
afterwards  the  plaintiff,  claiming  that  he 
bad  a  right  to  redeem  until  a  proper  cer- 
tificate was  made,  tendered  the  amount 
required  for  that  purpose,  and  the  cleric  of 
arrears  receipted  for  the  same  under  the 
cumpnlsion  of  a  Judgment  recovered 
against  him  by  this  plaintiff  in  an  action 
brougrht  tu  compel  redemption,  but  to 
which  this  defendant,  although  notified  of 
the  pendency  thereof,  was  not  a  party. 
The  question  presented  for  decision  Is  not 
whether  the  defendant  is  entitled  to  have 
his  lefise  made  absolute,  but  whether  it 
was  already  absolute  at  the  time  of  the 
trial, so  that  the  plaintiff  was  then  barred 
of  all  right  to  the  premises  during  the 
term  of  the  lease.  If  all  of  the  provisions 
of  the  statute  were  fully  complied  with  ex- 
cept the  final  act,  and  that  was  necessary 
to  complete  the  defendant's  title,  it  is  clear 
that,  until  that  act  has  been  performed, 
he  is  not  entitled  to  possession  as  against 
the  plaintiff.  When,  therefore,  does  the 
title  to  lands  sold  under  the  consolidation 
act  for  non-payment  of  taxes  pass  from 
the  owner  to  the  purehaser? 

The  defendant  claims  that  it  passes  upon 
the  expiration  of  the  period  specified  in 
the  atx-roonths  notice  to  redeem,  provided 
due  proof  of  the  service  thereof  has  been 
filed,  and  that  "the  object  of  the  comp- 
troller's certificate  is  not  to  complete  the 
title,  bat  to  guard  against  the  lease 
being  recorded  before  the  service  of  the  no- 
tice to  redeem  and  the  expiration  of  the 
time  fixed  therein."  This  position,  how- 
ever, does  not  accord  with  tbe  statute  as 
we  read  it,  nor  with  the  decisions  of  the 
courts  in  analogous  cases.  A  freeholder 
cannot  De  deprived  of  his  lan'd  under  the 
taxing  power  of  the  state  unless  the  pro- 
cedure prescribed,  when  strictly  construed, 
iH  substantially  complied  with.  The  ob- 
ject of  tbe  statute  is  not  simply  to  collect 
the  tax,  but  also  to  carefully  protect  the 
land-owner  from  sacrifice.  After  the  sale 
is  completed,  the  tax  is  collected,  and  tbe 
demand  of  the  state  thereby  satisfied : 
but  much  more  must  be  done  before  the 
title  of  tbe  purchaser  is  completed,  and 
the  owner  deprived  of  his  land.  A  two- 
years  notice  to  redeem  is  first  given  by  pub- 


lication, and  six  months  after.  If  redemp- 
tion is  not  made,  a  lease  is  given;  but'  It 
does  not  entitle  tbe  purehaser  to  posses- 
sion. The  provision  in  section  941,  as  to 
the  rights  of  purchasere  holding  leases, 
refers  to  the  lease  when  completed  by  the 
subsequent  proceedings ;  for  the  purchaser 
holds  and  enjoys  "In  virtue  thereof," — 
that  is,  of  the  lease  "and  of  this  title, " 
which  includes  all  of  the  provisions  relat- 
ing to  the  subsequent  proceedings  to  make 
the  Conveyance  absolute.  After  construct- 
ive notice  to  redeem  has  been  given  for  two 
years,  actual  notice  to  owners  and  occu- 
pants is  required  by  the  service  upon  them 
peraonally  of  a  six-months  further  notice 
to  redeem,  except  that  a  non-resident  of 
the  city  may  be  served  by  mail,  and  a 
resident  may  be  served  by  leaving  tbe  no 
tice  at  his  dwelUog-houae. 

The  lease  or  conveyance  cannot  be  re- 
corded until  six  months  after  this  notice 
has  been  served,  and  the  evidence  of  serv- 
ice must  he  recorded  therewith.  The  pur- 
chaser, **  in  order  to  complete  his  title," 
must  also  file  with  the  clerk  of  arrears  an 
affidavit  "that  snch  notice  was  duly 
served."  Finally,  the  comptroller,  if  "sat-, 
isfled  by  such  affidavit  that  the  notice  has 
l>eenduly  served,"  in  case  the  money  to 
redeem  has  not  been  paid,  is  required  to 
"certify  to  the  fact,  and  the  conveyance 
shall  thereupon  become  absolute,"  and 
the  owner  barred.  The  language  of  the 
statute  indicates  that  all  of  the  proceed- 
ings prior  to  the  comptroller's  certificate 
are  simply  steps  in  the  process  of  complet- 
ing the  title,  and  that  It  is  incomplete  un- 
til that  certificate  is  made.  Upon  per- 
formance ol  that  final  act  tbe  title  passes, 
for,  until  tbe  conveyance  has  become  abso- 
lute and  the  owner  is  barred,  tbe  title,  of 
necessity,  must  continue  in  him,  as  it  can 
be  in  no  other  person.  "Thereupon,"  as 
used  in  tbe  section  under  consideration, 
(946,)  is  the  significant  word  that  deter- 
mines when  the  title  of  the  purchaser  is 
complete,  so  that  he  is  entitled  to  posses- 
sion. As  the  title  passes  "thereupon,"— 
that  is,  upon  tbe  giving  of  the  certificate, 
— it  would  not  have  passed  before.  The 
authorities  are  uniform  in  supporting  the 
construction  thus  indicated.  By  a  gen- 
eral statute,  relating  to  the  Bssessraent 
and  collection  of  taxes,  pansed  in  1819,  a 
system  of  procedure  was  established  quite 
similar  to  tbe  one  under  consideration, 
and,  among  other  things,  a  like  certificate 
was  re(ivired  from  tbe  state  comptroller. 
Laws  1819,  c.  201,  §6.  It  was  held  under 
tbat  act  that  title  could  be  perfected  only 
by  giving 'the  notice  to  redeem  and  ob- 
taining tbe  certificate  of  tbe  comptroller. 
Jackson  v.  Esty,  7  Wend.  148.  Under  tbe 
Revised  Statutes,  which  contain  provis- 
ions to  the  same  effect  in  regard  to  occu- 
pied lands,  and  substantially  identical  in 
language  with  sections  945  and  946  of  the 
consolidation  act,  it  has  been  held  that 
the  comptrollfir'B  certificate  is  a  condition 
precedent  to  tbevesting  of  title  in  the  pur- 
chaser. Bush  V.  Davison,  16  Wend.  550, 
556;  Smith  v.  Sanger, 8  Barb.  360,  reversed, 
but  upon  the  question  of  occupancy  only, 
4  N.T.677;  Lucas  v.  McEneraa.  19  Hun,  14, 
15;  1  Rev.  St.  418.  See,  also,  Stewart  v. 
Crysler,  21  Hun,  286, 10*  N.  Y.  378,  385,  3  N. 
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E.  Rep.  471 ;  Caalkins  t.  Ctaamberlaln,  87 
Hun,  163. 

Aa  the  certificate  reqaired  by  section  946 
waa  eBaentlal  to  complete  th«  defendant's 
title,  the  question  remains  whether  the 
certificate  given  to  the  defendant  con- 
formed to  the  statute.  Jt  Is  contended 
that  the  seal  Is  unnecessary,  and  that  the 
provision  for  its  use  is  merely  directory. 
It  is  mandatory  in  form,  for  the  statute 
commands  that  the  comptroller  "shall, 
under  uis  band  and  seal,  certify  to  the 
fact."  If  not  mandatory  us  to  the  seal,  is 
it  mandatory  as  to  the  signature?  If  the 
courts,  by  construction,  may  dispense 
with  the  one,  why  may  they  not  dispense 
with  the  other  or  with  both  ?  Under  a 
statute  ofOhio  that  required  the  statean- 
dltor  to  transmit  to  the  county  auditor 
certain  lists  of  unpaid  taxes,  "said  lists  to 
be  certified  and  sigrned  by  the  auditor  of 
state,  and  to  have  thereto  affixed  his  seal 
of  office, "  it  was  held  that  the  omlHsIon 
of  the  official  seal  was  fatal.  Hannel's 
Lessee  v.  Smith,  15  Ohio.  134.  So  the  sig- 
nature of  an  officer,  without  his  title, 
(Spear  v.  Ditty,  9  Vt.  282.)  or  with  th2 
wrung  title,  when,  as  collector,  he  wan  re- 
quired to  sell,  and  as  town-clerk  to  rec- 
ord, has  been  held  to  vitiate  a  sale  for 
taxes,  (Isaacs  v.  Sbattuck.  12  Vt.  668.) 
When  a  statute  provides  that  a  seal  shall 
be  used,  we  have  no  power  to  adjudge 
that  a  signature,  without  a  seal,  is  suffi- 
cient. The  legislature  saw  fit  to  specify 
the  method  of  authenticating  the  certifi- 
cate, which,  as  we  have  seen  is  the  culml- 
nating  act  in  transferring  the  title  to  land 
for  non-payment  of  taxes,  and  we  regard 
every  part  of  the  requirement  as  manda- 
tory. This  Is  in  accordance  with  the  rule 
of  strict  construction  that  appertains  to 
the  subject.  1  Black  w.  Tax-Titles,  (5tb 
Ed.)  §469. 

Was  the  signature  of  oue  comptroller 
and  tbeseal  of  anothersufflclent  to  satisfy 
the  statute?  Assuming  that  the  seal  was 
in  no  sense  personul.  but  that  it  was  the 
seal  of  the  comptroller's  office,  and,  in  that 
sense,  continuous,  what  was  its  effect  as 
thus  affixed.  If  the  other  requirements  of 
the  statute  were  complied  with,  the  prop- 
er use  of  the  seal  completed  the  certificate, 
and  Ithe  certificate  completed  the  title  of 
the  purchaser.  By  whom,  and  under  what 
circumstances,  can  the  seal  having  these 
vital  functions  be  lawfully  affixed?  Two 
facts  must  co-exist  before  the  seal  can  be 
thr.H  used:  (1)  The  comptroller,  must  be 
satisfied  by  the  affidavit  that  the  notice 
haM  been  served ;  (2)  the  redemption  mon- 
ey must  remain  unpaid.  Whether  the 
comproUer  should  certify  to  both  facts,  or 
only  to  the  latter,  as  was  held  In  Caulkins 
V.  Chamberlain,  supra,  is  not  in  this  case 
important,  but  it  is  essential  in  all  cases 
that  both  should  exist.  The  first  involves 
ajudiclal  act  on  the  part  of  the  comptrol- 
ler, for  he  can  be  "satisfied, "  within  the 
meaning  of  the  statute,  only  by  examining 
the  affidavit,  and  officially  deciding  that 
it  proves  service  of  the  notice  upon  the 
proper  persons  and  in  the  proper  manner. 
Id.  p.  169.  If  thus  satisfied  he  must  sign 
and  seal  the  certificate  as  the  exclusive  ev- 
idence of  his  Judicial  action,  provided  the 
money  bas  not  been  paid.    Sucb  an  act  Is 


necessarily  penonal  to  the  extent  that  It 
cannot  be  performed  in  part  by  one  comp- 
troller and  in  part  by  his  successor,  be- 
cause the  signing  and  sealing  authenti- 
ctlte  the  judicial  decision  of  the  officer 
who  made  it,  the  same  as  the  signature  u( 
a  judge  authenticates  his  decision  upon 
the  trial  of  an  action.  No  one  would  claim 
that  a  Judge  could  effectually  sign  a  decis- 
ion made  by  his  predecessor.  We  think, 
as  was  pointedly  said  by  the  learned  trial 
judge,  that  "the  hand  of  one  comptroller 
and  the  seal  of  another  will  not  answer. 
One  mind  must  be  satisfied,  and  that  sat- 
isfaction expressed  by  the  hand  and  seal 
of  the  official  who  made  it. "  If  this  is  not 
so,  when  did  the  title  pbhs, — when  Comp- 
troller Lioew  signed,  or  when  Comptroller 
Myers  sealed?  If  it  passed  under  the 
hand  of  the  former,  no  seal  was  neces- 
sary, and  the  command  of  the  statute  is 
disregarded.  If  it  passed  under  the  seal 
of  the  latter,  an  essential  step  in  authen- 
ticating a  Judicial  act  was  taken  by  one 
who  took  no  part  in  the  decision.  Marsii 
V.  Nichols,  128  U.  S.  605,  9  Sup.  Ct.  Rep. 
168;  Deputron  v.  Young,  134  D.  S.  253,10 
Sup.  Ct.  Rep.  539.  Our  conclusion  is  that 
the  defendant  bad  no  title  to  the  premises 
in  question,  and  no  right  to  the  possession 
thereof,  because  the  required  certlflcato 
was  not  sealed  by  the  officer  who  signed 
It.  The  Judgment,  therefore,  should  be 
afiirmed,  with  costs.    All  concur. 


(127  N.  T.  U7) 

Coffin  et  at.  v.  Parker  et  al. 

(Cou/rt  of  Appeals  of  New  York,  Secoiid  DMs- 
ion.    June  a,  1891.) 

FoBioLOSuBB  or  MoBTOAOEa— KEDBimiON — Cox- 

TBIBDTION. 

1.  Where  oeveral  lots  are  subject  to  the  same 
mortgage,  the  owner  of  one  of  them.  In  a  suit  to 
determuie  tbe  amount  necessary  to  redeem  from 
foreclosure,  can  compel  oontributlon  from  the 
other  lot-owners  of  their  proportdonatA  share  of 
the  amount  necessary  for  such  redemption. 

3.  Where,  pending  sach  suit,  the  mortgagee 
procures  an  assignment  of  a  prior  mortgage  cov- 
ering two  of  the  lots,  and  bas  this  prior  mort- 
gage foreclosed  without  giving  notioe  to  the  own- 
ers of  the  other  lots,  the  secoad  mortgage  will  t>e 
reduced  by  the  amount  chargeable  on  the  two  lota 
thus  released  from  its  lien  when  It  appears  that 
the  assignment  and  foreclosure  were  bad  for  the 
puipose  of  releasing  the  two  lots  and  making  the 
entire  amount  of  the  second  mortgage  chargeable 
on  the  remaining  lots. 

8.  In  a  suit  by  the  owner  of  one  of  the  lots 
to  compel  contribution  from  the  owners  of  all  the 
lots  of  their  proportionate  shares  of  the  mortgaf  e 
debt  it  is  error  to  decree  that  on  payment  of  the 
declared  proportionate  share  of  any  lot  it  dudl 
t>e  released  from  the  lien  of  the  mortgage,  as  the 
mortgagee  cannot  be  compelled  to  take  a  sum  less 
than  the  full  amount  of  nls  mortgage,  and  to  re- 
lease the  lien  of  his  mortgage  upon  tbat  part  of 
the  premises  paying  sucb  proportionate  share. 
Modifying  8  N.  Y.  Supp.  76. 

Appeal  from  Judgment  entered  upon 
order  of  the  general  term  of  the  supreme 
court  In  the  second  Judicial  department,' 
modifying,  and  affirmlDB,  as  modified.  In- 
terlocutory and  final  judgments  entered 
upon  decision  of  the  special  term  in  favor 
of  the  plaintiffs. 

The  sctlim  was  brought  for  the  deter- 
mination of  the  amount  duo  upon  a 
mortgage    of    date    December    24,    1884, 
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made  by  Still  man  P.  Ldncoln  to  Asa  W. 
Parker  upoa  a  certain  parcel  of  land 
di  rlded  Into  14  lots,  in  the  city  of  Brook- 
lyn,  for  f  14,000,  with  a  view  to  redump- 
ftou  of  the  premises,  and  to  require  con- 
tribution to  that  end  by  the  several  own- 
era  of  the  lots  covered  by  the  mortgage. 
There  was  a  prior  mortgage,  of  date  De- 
cember 28,  1884,  made  by  Lincoln  upon 
each  lot;  12  of  them  tu  the  General  Synod 
of  the  Reformed  Chnrch  of  America,  and 
two  tu  the  Board  of  Education  of  the  Re- 
formed Church  of  Aniercia.  There  was  a 
blanket  mortgagee  of  date  February  10, 
1885,  made  by  Ldncoln  to  .Tohu  Hart  for 
96,000,  and  by  him  soon  after  assigned  to 
Sophie  6.  Parker,  and  another  blanket 
mortgage  of  date  April  7, 1885.  for  f 5,000, 
made  by  Lincoln  to  Asa  W.  Parker.  It  is 
annecessary  to  refertootberraortgageson 
the  property.  After  default  in  payment 
of  the  interest  on  the  14  first  mortgages, 
Aaa  W.  Parker,  as  subsequent  mortgagee, 
in  proceedings  taken  for  that  purpose, 
obtained  direction  of  the  court  for  assign- 
ment of  those  mortgages,  and  assign- 
ments were  made  to  bis  appointee,  Ralph 
O.  Packard.  He  assigned  the  914  000  to 
Joslah  S.  Packard,  in  which  Ralph  O. 
Packard  also  had  an  interest.  Sophie  Q. 
Parker  proceeded  to  foreclose  her  mort- 
gage, and,  pursuant  to  decree  for  that 
purpose,  11  of  the  lots  were  sold.  One 
was  purchased  b.T  the  plaintiff  Coflln, 
who  conve.ved  an  undivided  half  of  it  to 
the  plaintiff  Jones.  One  was  purchased 
by  Maria  B.  Pundt,  who  conveyed  to 
<Iefendant  Brown.  One  by  defendant 
Maben;  and  the  other  eight  by  Asa  W. 
Parker.  Afterwards,  on  foreclosure  by 
Asa  \V.  Parker  of  his  f  5,000  mortgage,  the 
three  remaining  lots  were  sold,  •  and 
Sophie  G.  Parker  was  the  purchaser.  Aft- 
er the  commencement  of  this  action,  two 
of  the  first  mnrtgag:es  on  lots  so  i)ur- 
chased  by  Asa  W.  Psrker,  and  designated 
as  13  and  14,  were  assigned  by  Ralph  O. 
Packard  to  Mary  A.  Sweezy,  who  pro- 
ceeded to  foreclose  them,  and  obtained  a  de- 
cree, pursuant  to  which  they  were  sold 
to  one  Doody  at  sums  producing  no  sur- 
plus. Upon  the  facts  found  by  the  trial 
court  it  was  determined  that  the  defend- 
ants Packard  were  entitled  to  be  paid  the 
amount  of  the  914,000  mortgage  less  the 
proportionate  share  chargeable  to  lots  13 
and  14,  which  should  be  deducted  from 
such  amount;  that,  If  the  owners  of  the 
other  patcels,  or  any  of  them,  should  fall 
to  pay  the  shares  which  should  be  borne 
by  them,  such  lots  should  be  sold,  and 
thdr  shares  paid  to  the  plaintiffs;  and 
that  a  reference  be  had  to  ascertain  the 
amount  with  which  each  of  the  lots 
should  be  charged  lor  that  purporse.  An 
interlocutory  decree  was  entered  accord- 
ingly. The  referee  made  his  report,  which 
was  confirmed,  and  flual  judgment  en- 
tered. The  general  term  modified  the 
judgment  of  the  special  terra  by  directing 
that  on  pay ment  of  the  share  chargeable 
npon  any  lot  it  be  released  from  the  lien 
of  the  914,000  mortgage. 

E.  CoaairymHn,Ior  appellants.  Walter 
S.  Logan,  for  respondents,  (plaintiffs.) 
Bristow,  Peetf  .ft  Opdyke,  for  respondents 
Maben  and  Brown. 


Bradlbt,  J.,  (after  atating  the  tacts  aa 
abave.)  The  plaintiffs,  as  owners  of  one 
of  the  lots,  had  the  right  to  redeem  the 
premises  from  the  lien  of  the  prior  914,000 
mortgage  by  paying  the  full  amount  of 
that  mortgage  to  the  party  entitled  to 
it.  But  such  redemption  was  not  the  sole 
purpose  of  the  action.  The  plaintiffs  by 
it  sought  relief  which  would  require  all  tiie 
owners  of  the  several  lots  covered  by  the 
mortgage  to  contribute  to  that  end  their 
proportionate  shares  of  the  burden. 
And  the  result  given  by  the  judgment  of 
the  special  term  was  that  the  plaintiffs  be 
permitted  to  redeem  the  land  covered  by 
the  mortgage  by  paying  the  amount  of  it, 
lees  the  proportional  sum  with  which  the 
lots  18  and  14  were  found  chargeable  and 
upon  such  payment  the  other  lots,  respect- 
ively, should  becharged  with  their  propor- 
tionate shares;  and  such  of  them  as  de- 
fault In  payment  by  the  owners  permitted 
should  besold  to  reallie  the  amount  they 
respectively  should  bear  of  the  burden  of 
such  prior  lieu,  and  by  way  of  reimburse 
ment  of  the  plaintiffs.  Banrlng  the  charge 
made  upon  lots  18  and  14,  and  the  deduc- 
tion of  the  amount  of  it  from  that  of  the 
mortgage,  there  is  no  reasonable  oppor- 
tunity for  controversy  about  the  deter- 
mination and  judgment  of  the  special 
term.  The  redemption  by  the  plaintiffs, 
and  their  reimbursement  by  means  of 
charging  the  due  proportion  upon  the  oth- 
er lands  covered  by  the  mortgage,  are  well- 
recognized  rights  to  beafforded  by  a  court 
of  equity.  Pom.  Eq.  Jur.  §  411 ;  Cooper  v. 
Stevens,  1  Johns.  Ch.  425;  Salem  v.  £dg- 
erly,  88  N.  H.  46;  Aiken  v.  Gale,  87  N.  H. 
601.  The  equities  of  the  owners  of  12  of 
the  lots  covered  by  the  mortgage  were 
equal.  The  other  two  lots— 18  and  14 — 
had  before  the  trial  been  sold  on  foi-eclos- 
ure  of  prior  mortgages,  and  the  proceed- 
ings had  for  that  purpose wereapparently 
In  due  form :  and,  unless  such  foreclosure 
and  sale  were  collusive,  and  in  fraud  of 
the  plaintiffs,  those  two  lots  were  not  le- 
gally subject  to  the  contribution  chargeil 
upon  them.  The  trial  court  found  upon 
that  subject  that  Asa  W.  Parker  was  the 
attorney  for  the  Packards;  that  the  as- 
signment of  the  first  mortgages  were  by 
his  request  made  to  Ralph  G.  Packard  us 
his  appointee;  that  the  assignment  of  two 
of  those  mortgages,  covering  the  lots  13 
and  14,  to  Mary  A.  Sweezy,  was  made,  the 
suit  f(»r  the  foreclosure  of  them  was  Insti- 
tuted and  perfected  by  sale  after  the  com- 
mencement ttnd  daring  the  pendency  of 
this  action,  without  notice  to  any  of  the 
respondents;  and  that  such  assignments 
and  foreclosure  were  collusive  and  fraudu- 
lent, and  done  for  the  purpose  of  destroying 
the  lien  of  the  914,000  mortgage  on  those 
lots,  and  of  throwing  the  burden  of  it 
wholly  upon  the  other  12  lots,  and  com- 
pelling the  owners  of  them  to  pay  it 
to  save  their  property.  There  was  some 
evidence  tending  to  support  the  view  of 
such  purpose.  While  the  defendants  Pack- 
ard do  not  appear  personally  to  ha  ve  taken 
part  in  the  business  relating  to  the  mort- 
)iages,  tliey  seem  to  have  been  represented 
by  Mr.  Parker,  who  in  sncb  relation  to 
Ralph  G.  Packard  suggested  to  Mra.  Swee- 
sy  the  subject  of  the  purchase  of  those  two 
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iportffages,  and  it  was  upon  liis  negotia- 
tion that  the  a«Bignment  o(  tbem  was 
made  by  him  as  such  representative  or  at- 
torney, and  taken  by  ber.  At  that  time 
Mr.  Parkerhad  the  legal  title  to  those  two 
lota  derived  from  bis  purchase  on  the  sale 
on  the  foreclosnre  of  the  mortgage  held 
bj'  his  wife,  Sophie  O.,  and  next  sabse- 
quenttotbe  |14.00U.  The  sale  of  the  two 
lots  on  the  foreclosure  of  the  mortgages 
assigned  to  Sweezy  had  the  apparen  t  effect 
of  divesting  him  of  the  title,  as  well  as  re- 
lieving them  from  the  Hen  of  the  mort- 
gage in  (luestion,  which  he  had  assigned  to 
Joaiah  S.Packard;  and  Parker  and  his 
wife  had  the  legal  title,  subject  to  that 
mortgage,  of  eight  more  of  tbose  lots. 
He  was  cognizant  of  the  sale  of  the  lots 
13  and  14  on  the  foreclosure  of  the  mort- 
gages, and  attended  it;  and,  although 
those  lots  were  worth  much  more  than 
the  amount  secured  by  the  first  mort- 
gages upon  them,  they  were  sold  for  sums 
little  less  than  sufiQcient  to  satisfy  tbose 
mortgages  and-  expenses  of  the  foreclos- 
ure. It  is  difiScult  to  account  for  this  ao- 
tlon  of  Parker  in  seeking  Mrs.  Sweezy  tu 
take  thenssignmentfl,  making  tbem  to  ber, 
and  the  speedy  foreclosure  and  sale  for 
the  amount  produced  by  it,  consistently 
withentlre  good  faith  in  the  transaction. 
The  inference  from  his  evidence  was  per- 
mitted that  he  represented  the  Packards 
in  the  matter,  and  that  the  assignment 
was  made  with  a  view  to  the  foreclosure, 
and  to  accomplish  it  without  the  knowl- 
edge of  the  owners  of  three  of  the  lota, 
who  claim  they  had  no  notice  of  it  until 
proved  by  the  defendants  at  the  trial,  and 
thus  cast  the  burden  of  the  f  14,000  mort- 
gage on  the  other  12.  Neither  Mrs. 
Sweezy  nor  the  purchaser,  Doody.  was 
called  by  the  defendants  tn  testify  on  the 
subject  of  the  transaction,  to  repel  any 
imputation  which  might  arise  out  of  it 
bearing  upon  the  question  of  good  faith  of 
the  defendant  Parker  in  his  relation  to 
the  sale  and  to  the  purchase  by  them.  The 
defendants  could  not  properly  do  indirect- 
ly that  which  they  would  not  be  per- 
mitted to  do  directly.  After  the  com- 
mencement of  this  action  It  would  not 
have  been  fair  for  them,  without  some  no- 
tice to  the  defendants,  to  have  taken  pro. 
ceedlngs  to  relieve  a  portion  of  the  land 
from  the  Hen  of  the  second  mortgage,  to 
defeat  contribution  of  such  portion  to  the 
burden  of  redemption  or  reimbursement 
of  the  plaintiffs  making  It;  and  if,  through 
the  assignment,  such  was  the  purpose,  it 
should  lie  equally  ineffectual  to  accom- 
plish it.  The  suit  subsequently  brought  to 
foreclose  tbe  914,000  mortgage  was  not 
necessarily  the  subject  of  any  such  im- 
putation, because  all  the  owners  of  the 
remaining  lots  were  made  parties  defend- 
ant, and  they  bad  the  means  of  protect- 
ing themselves.  Without  referring  here 
more  speciflcally  to  the  evidence  tending 
in  that  direction,  we  think  tbe  inferences 
derivable  from  It  were  warranted,  as 
found  by  tbe  court,  that  the  assignment 
of  the  two  of  the  first  mortgages  and  the 
foreclosure  of  them  were  collusive  and 
fraudulent   as  against  the  plaintiffs  and 


tbe  respondent  defendants  inanch  sense  as 
to  justify  the  equitable  relief  given  as 
effectually  as  if  the  mortgagee  had  then 
voluntarily  released  the  two  lots  from  the 
lien  of  tbe  914,000  mortgage.  In  such 
case  tbe  amount  of  the  mortgage  in  be- 
half of  the  owners  of  other  lots  for  tbe 
purposes  of  tbe  redemption  would  have 
been  proportionally  reduced.  Cheese- 
brough  v.  Millard  lJohns.Ch.409;  James 
V.  Hubbard.  1  Paige,  238;  Guion  v. 
Knapp,  6  Paige.  86;  Stuy  vesant  v.  Hall, 
2  Barb.  Ch.  l.'il.  It  follows  that  there 
was  no  error  in  the  direction  of  the  Inter- 
locutory judgment;  and  the  value  of  the 
lots,  respectively,  in  excess  of  the  amounts 
secured  by  tbe  first  mortgages  upon  them, 
and  tbe  proportionate  amount  upon 
that  basis  of  the  914,000  mortgage  charge- 
able upon  each  of  tbem,  as  found  by  the 
referee,  was  well  supported  by  the  evi- 
dence. The  final  judgment  treated  as  due' 
upon  the  mortgage  tbe  amount  remain- 
ing after  deduction  of  the  proportionate 
sum  found  to  have  been  so  chargeable  up- 
on the  lots  13  and  14.  But  tbe  general 
term  so  modified  the  judgments  as  to  di- 
rect that  on  payment  of  the  declared  pro- 
portionate share  of  any  lot  it  should  be 
released  from  the  lien  of  the  mortgage. 
This  modification  wan  made  upon  the  ap- 
peal and  application  of  tbe  defendants 
Maben  and  Brown.  And  whi'e  it  may  be 
that,  In  view  of  the  value  of  the  several 
lots,  such  method  of  redemption  would 
not  result  prejudicially  to  the  mortgagee. 
It  Is  not  in  accordance  with  tbe  equitable 
rule  applicable  to  such  cases.  Tbe  princi- 
ple upon  which  rests  the  right  of  redemp- 
tion of  mortgaged  premises  requires  that 
the  whole  amount  of  the  mortgage  debt 
be  paid,  and  this  is  requisite  to  redemp- 
tion by  the  owner  of  a  portion  only  of 
the  mortHagcd  premises.  The  mortgagee 
cannot  as  a  rule  be  required  upon  the  ba- 
sis of  an  apportionment  to  take  a  sum  less 
than  the  whole  amount  due  him,  and  re- 
lease the  Hen  of  his  mortgage  upon  any  of 
such  premises.  The  relief  of  such  owner 
redeeming  is  in  his  remedy,  founded  upon 
the  principle  of  subrogation  to  the  rights 
of  the  mortgagee,  against  the  other  por- 
tions of  the  mortgaged  premises,  and  to 
thus  seek  or  compel  contribution.  Smith 
V.  Kelley.  27  Me.  237;  Lyon  v.  Bobbins,  45 
(/onn.  518;  McCabe  v.  Bellows,  7  Gray, 
148;  Merrltt  v.  Hosmer.  11  Gray,  276; 
Lamb  v.  Montague,  112  Mass.  352;  Bell  ▼. 
Mayor,  etc.,  10  Paljie,  49,  71.  In  vifew  of  the 
facts  as  found  by  the  conrt  the  changed 
situation  produced  during  the  pendency  of 
this  action  did  not  render  the  addition  of 
any  other  parties  necessary,  and  no  supple- 
mental pleading  on  tbe  part  of  the  plain- 
tiffs was  requisite  to  the  relief  awarded  by 
the  judgment.  No  other  question  requires 
consideration.  The  judgment  entered  up- 
on the  order  of  the  general  term  should 
be  affirmed  except  so  far  as  it  modified  the 
Interlocutory  and  final  judgments,  and  as 
to  such  modification  reversed,  and  those 
Judgments  affirmed,  with  costs  to  the 
plaintiffs,  and  without  costs  to  any  other 
party.  All  concur,  except  Brown,  J.,  not 
sitting. 
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Hasbbrg  V.  McCarty. 

(Court  of  AppeaU  of  New  York,  Second  J>Ma- 
ion.    Junes,  1891.) 

Rescission  or  Contbact— Dblat. 
Where  a  partner  is  induced  by  the  fraudu- 
lent representations  of  his  copartner  to  transfer 
his  interest  in  the  firm  to  the  latter,  he  does  not 
lose  his  right  to  set  the  oontrsot  aside  by  delay- 
ing the  commenoement  of  anactioa  to  rescind  for 
three  months  after  he  Urst  learns  something  of 
the  fraud,  where  it  appears  that  his  copartner 
denied  the  fraud  when  taxed  with  it. 

Appeal  from  judgment  entered  upon  or- 
der of  'the  geueral  term  of  ttie  court  of 
common  pleas  of  the  city  of  New  York, 
alHrroln^  Interlocutory  and  final  jndg- 
mentR  lu  favor  of  the  plaintiff.  The  ac- 
tion waa  brought  for  an  accounting  of 
the  partnership  matters  of  the  parties, 
and  to  annul  for  alleged  fraud  an  agree- 
ment between  them;  They  were  partners 
in  the  mercantile  business  in  tbe  city  of 
Kew  York  from  February,  1876,  until  In 
Janaai*y,  1884,  wben  tbe  defendant  joined 
with  two  other  persona  in  organizing  a 
corporation  known  as  the  "McCarty  & 
Hall  Trading  Company,  Limited,"  to  car- 
ry on  the  like  business.  In  contemplation 
of  such  organtcatlon,  and  upon  tbe  Bug- 
gestion  and  request  of  tbe  defendant,  an 
agreement  in  writing  between  them  was 
executed  by  him  and  tbe  plaintiff,  where- 
by the  latter  transferred  his  interest  in 
the  merubandise  of  tbe  firm  to  the  defend- 
ant, and  U  was  agreed  that  the  defendant 
should  transfer  it  to  the  corporation,  and 
receive  the  capital  stock  at  par  value  for 
it;  that  the  stock  should  be  taken  and 
held  in  tbe .  name  of  the  defendant,  with 
power  in  blm  to  vote  on  it  and  dispose  of 
it  as  he  should  see  fit,  be  to  pay  the  plain- 
tifl  dividends  wben  received  upon  it,  and 
the  proceeds  of  the  sale,  in  the  event  be 
sold  tbe  stock;  and  that  the  defendant 
should  have  tbe  right  at  any  time  to  de- 
liver tbe  stock  to  the  plaintiff  in  full  set- 
tlement of  the  claim  of  tbe  latter  for  the 
goods.  It  was  also  provided  by  it  that 
the  plaintiff  accepted  the  provisions  of  the 
agreement  In  full  payment  and  satisfac- 
tion for  the  transfer  of  the  merchandise. 
The  corporation  was  created  and  the 
goods  were  transferred  to  it  by  the  de- 
fendant. The  capital  stock  of  the  com- 
pany was  9250,000,  and  was  taken  by  the 
corporators  pursuant  to  an  arrangement 
between  them  that  the  capital  stock 
should  consist  of  the  goods  before  men- 
tioned at  the  price  of  $58,000,  a  certain 
patent  held  by  tbe  defendant  at  $5,000, 
and  the  good-will  of  the  business  of  his 
firm  at  f25,00n,  making  988,000,  for  which 
he  should  have  that  amount  of  the  capi- 
tal stock ;  that  the  other  corpora  tors 
should  put  in  their  stock  of  merchandise 
at  S97.000,  a  certain  patent  at  $20,000,  tbe 
good  will  of  their  business  at  f  26,000,  and 
cash,  920,000;  making  $162,000,  for  wbicb 
they  should  have  that  amount  of  the  capi- 
tal stock.  This  was  accomplished ;  and 
the  plaintiO  alleged  that  be  was  induced 
to  enter  Into  the  agreement  made  by  blm 
by  the  representations  (among  others) 
fraudulently  made  to  blm  by  the  defend- 
ant that  the  $250,000  of  capital  stock 
would  be  based  and  Issued  upon  that 
amount  of  cash  paid  in  for  the  purpose. 
T.27N.K.no.lO— 52 
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The  court  found  that  plaintiff's  agree- 
ment was  obtained  by  fraudulent  means 
on  the  part  of  the  defendan  t,  and  deter- 
mined that  it  was  for  that  reason  Invalid 
as  against  the  plaintiff,  and  that  he  was 
entitled  to  relief;  and,  pursuant  to  inter- 
locutory decree  to  that  effect,  an  account- 
ing was  bad,  upon  which  final  judgment 
was  rendered  in  favor  of  the  plaintiff  for 
$36,193.62  and  costs. 

John  H.  V.  Arnold,  for  appellant.  N&- 
tbauiel  Myara,  for  respondent, 

Bradley,  J.,  (after  stating  the  tacts  as 
above.)  The  agreement  of  January  24, 
1884,  was  apparently  an  obstacle  in  the 
way  of  the  accoantlng  sought  by  tbe 
plaintiff,  and  attention  was  by  the  evi- 
dence directed  to  the  circumstances  under 
which  it  was  made.  Whether  or  not  any 
occasion  existed  for  the  charge  that  the 
plaintiff  was 'induced  to  execute  it  by  de- 
ceptive means  used  by  the  defendant  was 
the  subject  of  conflict  in  the  evidence  of 
the  parties.  The  testimony  on  the  part  of 
tbe  plaintiff  tended  to  prove  that  his  con- 
sent to  make  the  agreement,  and  bis  exe- 
cution of  it,  were  procured  b.v  false  repre- 
sentations to  and  deceptive  concealment 
from  him  by  the  defendantof  facts  materi- 
al to  tbe  apparent  purpose  of  the  instru- 
ment. And  tbe  finding  of  tbe  trial  court 
that  the  plaintiff's  agreement  was  fraud- 
ulently obtained  by  the  defendant,  not  be- 
ing wlthoutevidence  for  its  support,  must, 
for  the  purposes  of  this  review,  be  deemed 
conclusive.  It  is,  however,  urged  that  the 
plaintiff  by  delay  lost  the  opportunity  he 
otherwise,  may  have  had  to  rescind  the 
contract.  He  was  required  to  act  with 
reasonable  promptness,  on  discovery  of 
tbe  fraud,  in  disaffirmance  of  it,  to  sus- 
tain bis  right  to  do  so,  and  if,  after  such 
discovery,  he  accepted  or  received  any 
benefit  from  the  contract,  his  only  reme- 
dy remaining  was  for  damages.  Cobb  v. 
Hatfield,  46  N.  Y.  633.  It  may  be  observed 
that  the  plaintiff  took  nothing,  except 
the  expectant  lights  afforded  by  the  terms 
of  the  contract,  from  which  be  realized 
nothing.  He  commenced  this  action  in 
May,  1885,  shortly  after  the  defenaant's 
return  from  a  trip  to  £urope;  and  while 
the  plaintiff's  evidence  tends  to  prove  that 
in  January  or  February  of  that  year  he 
learned  something  of  the  facts  in  respect 
to  the  character  of  the  capital  represent- 
ed by  the  stock,  and  about  the  same  time 
called  the  defendant's  attention  to  it,  the 
latter  did  not  concede  them,  but  seemed 
surprised,  and  assumed  to  never  have 
heard  that  such  was  the  situation.  What 
Is  due  or  requisite proinptncKB  of  action  to 
disaffirm  Is  somewhat  dependent  upon 
circumstances.  The  defendant  was  not  In 
any  manner  prejudiced  by  the  omission  of 
the  plaintiff  to  take  step^  to  disaffirm  the 
contract  two  or  three  months  before  be 
commenced  this  action,  and  it  may  bave 
been  Inferred  from  the  evidence  that  the 
defendant  was  abroad  half  or  moreof  tiiat 
time.  Then  the  treatment  of  the  subject 
by  him,  wben  his  attention  was  so  called 
to  it  by  the  plaintiff,  may  have  justified 
some  hesitation  or  doubt  on  the  part  of 
tbe  latter,  either  as  to  the  correctness  of 
his  information,  or  of  the  culpability  of 


Digitized  by 


Google 


818 


NOBTHEASTBBN  EEPORTEE,  Vol.  27. 


(N.r. 


the  defendant  in  the  matter.  And  it  may 
be  added  that  notblnK  apijears  requlrlug 
the  couclualun  that  the  plaintiff  did  any- 
thing In  aSlrraance  of  the  contract  after 
he  received  the  Information  before  men- 
tioned. The  fact  that  he  continued  in  tlie 
service  of  the  corporation  thereafter,  and 
after  the  commencement  of  this  action, 
did  not  ner.estiarliy  preladlce  his  riKht  to 
disaffirm.  His  serrice  there  was  not  pur- 
suant to  the  contract,  or  necessarily  de- 
pendent upon  It.  It  cannot,  as  matter  of 
law,  properly  be  held,  upon  the  evidence, 
that  the  plaintiff's  right  to  disaffirm  the 
contract  was  lost  by  any  delay  on  bis 
part.  There  is  a  matter  of  interest  from 
February.  1875,  allowed  to  the  plaintiff 
upon  f2,500,  said  to  hare  been  loaned  by 
him  to  the  defendant,  and  placed  to  the 
credit  of  the  latter  as  capital  in  the  firm. 
The  time  when  that  was  done  was  not 
very  clearly  shown ;  and,  by  a  provision 
in  a  written  agreement  between  the  par- 
ties of  date  March  25, 1884,  the  principal 
sum  was  presumptively  adopted  as  the 
amount  then  due  on  account  of  that  loan. 
The  interest  so  allowed  upon  the  f2,600, 
in  excess  of  the  interest  from  that  date, 
should  be  deducted  from  the  recovery, 
and,  as  so  modified,  the  Judgment  should 
be  affirmed,  with  costs  to  the  plnlntlO. 
All  concur. 

(126  N.  T.  «S)  

People  ex  rel.  Union  Thost  Co.  v.  Cole- 
man. 
(Comt  of  Appeals  of  New  York.    June  8, 1891.) 

Taxation— CoBPOBATioKs— Capital  Stock— 
Valub. 

1.  Under  the  act  o(  1857,  (Laws  N.  T.  1867, 
c.  466,  J  8,)  providing  that  "the  capital  stock  of 
every  company  liable  to  taxation,  •  *  •  to- 
gether with  its  surplus  profits  ot  reserved  funds, 
exceeding  10  per  cenL  of  its  capital,  after  de- 
ducting the  assessed  value  of  its  real  estate, 
*  *  *  shall  be  assessed  at  its  actual  value,  and 
taxed  in  the  same  manner  as  the  other  real  estate 
and  personal  estate  in  the  county, "  it  Is  the  cap- 
ital of  the  company  that  must  be  valued  and  as- 
sessed, and  not  the  share  stock  held  by  the  cor- 
porators. 

2.  It  is  only  when  the  value  of  the  capital 
stock  is  unknown  to  the  assessors  that  they  may 
consider  the  value  of  the  shares  as  indicative  o'f 
that  of  the  capital ;  and  where  the  amount  and 
value  of  the  capital  are  disclosed,  and  the  as- 
sessors have  no  reason  todisbelievethestatement, 
they  cannot  assess  the  capital  stock  at  a  valua- 
tion derived  from  the  market  value  of  the  shares. 
Distinguishing  Starch  Factory  v.  DoUoway,  21  N. 
Y.  44<J,  People  V.  Commissioners,  S3  N.Y.  192;  Peo- 
rto  V.  Commissioners,  95  N.  Y.  654;  People  v. 
Asicn,  100  N.  Y.  697,  8  N.  E.  Rep.  788;  People 
V.  Commissioners,  104  N.  Y.  240,  10  N.  £!.  Rep. 
487;  People  v.  Coleman,  107  N.  Y.  641,  14  N.  E. 
Kep.  431. 

Reversing  18  N.  Y.  Supp.  67, 

Appeal  from  supreme  court,  general 
term,  first  department. 

^\'heele^  H.  Peckham,  for  appellant.  D. 
J.  Dean,  for  respondent. 

Finch,  J.  The  relator  has  been  assessed 
npdtn an  "actual  value'of  its  capital  stock 
derived  entirely  from  the  market  value  of 
its  shares.  Thene  are  selling  at  the  larce 
premium  of  something  over  f  500  for  each 
share  of  $100,  and  the  assessors  have  con 
oededly  taken  that  valuation,  or  the  prin- 
cipal part  thereof,  aa  the  "actual  value" 


of  the  company's  stock  liable  to    taxa- 
tion. Instead  ot  its  own  proved  and  estab- 
lished value.    The  relator  challenges  the 
assessment,  and  through  all  the  proceed- 
ing has  persistently  raised  .and  pressed  the 
inquiry,  2ot  so   much   as  to  the   mode  or 
manner  of  ascertaialng  value,  but,  rather, 
as  to  what  is  the  precise  thing  to  be  val- 
ned.— whether  the  capital   stock    of  the 
company,  or  the  capital  stock    held  In 
shares  by  the  corporators.    If  these  are 
the  same,  or.  In  any  just  sense,  equiva- 
lents, either  might  be  valued  without  sub- 
stantial eri^r;  but,  if  they  are  not  such, 
we  must  determine  which  is  to  be  valued 
before  we  can  solve  the  problem  of  how  tu 
value  It.    Now,  It  Is  certain  that  the  two 
things  are  neither  identical  nor  equiva- 
lents.   Thecopltal  stock  of  a  company  is 
one  thing;  that  of  the  shareholdera  is  an- 
other and  a  dlRerent  thing.    That  of  the 
company  is  simply  its  capital,  existing  in 
money  or  property  or  both ;  while  that  <>{ 
the  shareholders   is    representative,  not 
merely  of  that  existing  and  tangible  capi- 
tal, but  also  of  surplus,  of  dividend  earn- 
ing power,  of  franchise,  and  the  good-will 
ot  an  established  and  prosperous  business. 
Tiie  capita]  stock  of  the  company  is  owned 
and  held  by  the  company  in  Its  corporate 
cbar€K:ter;  the  capital  stock  of  the  share- 
holders they  own  and  hold  In  different 
proportions  as  indivlduala.    The  one  be- 
longs to  the  corporation ;  the  other,  to 
the  corporators.     The  franchise   of   the 
company,  which  may  be  deemed  its  busi- 
ness  opportunity   and  capacity,    is  the 
property  of  the  corporation,  but  consti- 
tutes no  part  or  element  of  its  capital 
stock ;  while  the  same  franchise  does  enter 
into  and  form  part,  and  a  very  essential 
part,  ot  the  shareholder's  capital  stock. 
While  the  nominal  or  par  value  of  the  cap- 
ital stock  and  ot  the  share  stock  are  the 
same,  the  actual  value  is  often  widely  dif- 
ferent.   The  capital  stock  of  the  compa- 
ny may  be  wholly  in  cash  or  in  property, 
or  both,  which  may  be  counted  and  val- 
ued.'  It  may  have  in  addition  a  sarplus, 
consisting  of  some  accumulated  and  re- 
served fund,  or  ot  undivided  profits,  or 
both ;  but  that  surpins  Is  no  part  ot  the 
company's  capital  stock,  and  therefore  is 
not  Itself  capital  stock.    The  capital  can- 
not be  divided   and  distributed;  the  sur- 
plus may  be.    But  that  surpins  does  enter 
Into  and  form  part  ot  the  share  stock,  for 
that  represents  and  absorbs  into  its  own 
value  surplus  as  well  as  capital,  and  the 
franchise  in  addition ;  so  that  the  proper- 
ty of  every  company  may  consist  of  tliree 
separate  nud  distinct  things,  wiilcb  are  its 
capital  stock,  its  surplus,  and  Its  franchise; 
but  these  three  things,  several  In  the  own- 
ership '  of  the  company,  ai«  united  in  the 
ownership  of  the  shareholders.  The  share 
stock    covers,   embraces,    represents   all 
three  in  their  totality ;  tor  It  is  a  business 
photograph  ot  all  the  corporate  posses- 
sions and  possibilities.    A  company  also 
may  have  no  surplus,   but,   on  the  con- 
trary, a    deficiency  which    works  an  Im- 
pairment of  its  capltalstock.    Its  actual 
value  is   then    less    than   its  nominal  or 
par    value,  while  yet    the   share    stock, 
strengthened   by  hope  of  the  futare  and 
the  support  of  earnings,  may  be  worth 
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Its  par,  or  even  more.  And  tbaa  the  two 
tbinga,  the  company's  capital  stock  and 
the  shareholder's  capital  stock,  are  essen- 
tially and  In  every  material  respect  differ' 
ent.  Tbey  differ  In  their  character.  In 
thtir  elements.  In  their  ownership,  and  In 
their  valuRS.  How  important  and  vital 
the  difference  is  becahie  evident  in  the 
effort  by  the  state  aathori'tieM  to  tax  the 
property  of  the  national  banks.  The 
effort  failed,  and  yet  the  share  stock  in  the 
ownership  of  individaals  was  held  to  bo 
taxable  as  against  them.  The  corpora- 
tion and  its  property  were  shielded,  bnt 
the  sharehoiders  and  tbelr  property  were 
taxed. 

Now.  some  degree  of  confusion  and 
trouble  have  come  in  becanse  these  two 
diffeivnt  things  are  denominated  alike 
'* capital  stock,"  making  the  expression 
sometimes  amblgnons.  It  Is  tbe  Impor- 
tant and  decisive  phrase  in  the  law  of  1857 
under  whi'.-h  ihe  assessment  here  resisted 
was  made,  and  requires  of  ns  to  deter- 
mine at  the  outset  in  which  sense  it  was 
need.  The  section  reads  thns :  "  The  cap- 
ital stock  of  every  company  liable  to  tax- 
ation, except  such  part  of  It  as  shall  have 
been  excepted  in  the  assessment  roll,  or 
shall  have  been  exempted  by  law,  togeth- 
er with  its  surplus  profits  or  reserved 
funds  exceeding  10  per  cent,  of  Its  capital, 
after  deducting  the  assessed  value  of  its 
real  estate,  and  all  shares  of  stock  in  oth- 
er corporations  actually  owned  by  such 
company  which  are  taxable  npon  their 
capital  stock  under  the  laws  of  this  state, 
shall  be  assessed  at  its  actual  value,  and 
taxed  in  the  same  manner  as  tbe  other 
real  and  personal  estate  of  the  county." 
There  are  reasons  In  abundance  for  tbe 
-conclusion  that  by  the  phrase  "capital 
stock"  the  statute  means  not  the  share 
stock,  but  the  capital  owned  by  tbe  cor- 
poration; the  fund  required  to  be  paid  In 
and  kept  Intact  as  the  basis  of  the  busi- 
ness enterprise,  and  the  chlef.factor  in  its 
safety.  One  ample  reason  is  derived  from 
the  fact  that  the  tax  is  assessed  against 
the  corporation,  and  npon  its  property, 
and  not  against  the  shareholders,  and  so 
upon  tbelr  property.  In  theory,  every 
tax  is  charged  against  some  person,  nat- 
ural or  artificial,  resident  or  non-resident, 
known  or  unknown.  It  is  assessed,  not 
npon  property  Irrespective  of  ownership, 
but  against  persons  in  respect  to  tbelr 
property,  ( People  v.  Commissioners,  28  N. 
T.  215;)  and  effects,  not  merely  a  lien,  bnt 
also  a  personal  liability.  On  tbe  assess- 
ment rolls  In  this  case  appeared  the  name 
of  tbe  relator  as  the  person  assessed,  and 
the  amount  of  the  tax  became  a  charge 
against  It.  Of  course.  It  could  only  be  as- 
sessed and  taxed  in  respect  to  its  own 
property, — that  which  in  Its  corporate 
character  it  owned  and  possessed;  and  so 
it  follows  inevitably  that  the  statute  con- 
cerns the  company's  capital  stock, — that 
is,  its  real  and  actual  capital, — and  not  in 
any  respect  the  ^bare  stock  which  It  does 
not  own,  and  whose  possessors  have  not 
been  assessed. 

Another  reason  Is  found  in  those  terms 
of  the  statute  which  Include  and  exclude, 
respectively,  specific  kinds  or  classes  of 
property   in   the    corporate    ownership. 


Thns,  the  assessment  Is  to  be  laid,  not 
merely  upon  the  capital  stock  of  the  cor- 
poration, bnt  also  npon  Its  surplus.  No 
surb  explicit  direction  was  necessary,  ex- 
cept on  the  assamption  that  by  tbe  words 
"capital  stock"  was  meant  simply  "capi- 
tal," which  would  not  InclDde surplus,  and 
so  required  that  it  be  subjected  by  name 
to  the  valuation.  If  the  share  stock  was 
meant,  its  value  would  Include  surplus, 
and  make  its  specification  not  only  need- 
less, but  contusing.  But,  while  the  stat- 
ute includes  surplus  by  specific  mention,  It 
excludes  franchise  by  omitting  it.  The 
omission  of  fro ncbise  is  emphasized  by  the 
carefnl  inclusion  of  surplus.  It  is  fully  and 
definitely  settled  that  the  tax  imposed  by 
the  statute  is  not  upon  franchise.  People 
V.  Commissioners,  2  Black,  A20.  But,  if 
that  be  so,  it  Is  not  upon  the  share  stock, 
for  thst  represents  the  value  of  the  corpo- 
rate franchise  as  a  part  of  the  total  of  the 
corporate  property ;  and  so,  both  by  what 
it  specifically  Includes  and  silently,  sx- 
cludes,  the  statute  Itself  informs  us  that 
by  "capital  stock  "it  means  and  intends 
the  company's  actual  capital  paid  in  and 
possessed,  and  not  at  all  or  in  any  sense 
the  share  stock.  The  same  thing  becomes 
apparent  from  a  study  of  the  whole  line  of 
legislation  which  culminated  in  tbe  law  of 
I8S7.  It  was  traced  in  detail  upon  the  ar- 
gument with '  great  Industry  and  wealth 
of  illustration.  We  have  verified  It  by 
traveling  over  the  same  track,  and,  with- 
out taking  pains  to  reproduce  it,  may  as- 
sert the  general  result  which  it  discloses, 
and  select  out  one  or  more  Illustrations. 
Tbe  investigation  shows  that'  the  word 
"capital"  and  the  phrase  "capital  stock" 
are  used  Interchangeably  and  synony- 
mously, and,  where  the  latter  phrase  oc- 
curs, there  is  almost  always  something  in 
tbe  statute  which  stamps  and  labels  it  as 
referring  to  the  actual  capital  of  the  com- 
pany. Thus  the  law  of  1823,  (chapter  282,) 
after  providing  for  the  taxation  of  ail  per-  - 
sons  owning  or  possessing  property,  pro- 
ceeds to  declare  that  corporations  shall 
be  deemed  persons  for  the  purposes  of  tbe 
act,  and  requires  them  to  furnish  a  state- 
ment of  the  amount  of  "capital"  actually 
paid  In;  and  then,  referring  to  turnpike 
and  bridge  companies,  requires  them  to 
state  "the  amount  of  capital  stock  actual- 
ly paid  In  or  secured  to  be  paid  in. "  Both 
clauses  refer  to  the  same  assets  or  fund, 
naming  It  Indiscriminately  "capital"  and 
"capital  stock."  Again,  in  the  law  of 
1826,  (chapter  2H4,)  the  assessors,  after 
putting  the  corporation  by  name  on  the 
assessment  roll,  are  required  to  add  the 
amount  "of  Its  capital  stock  paid  In  or  se- 
cured to  be  paid  In,"  and  to  designate 
how  much  of  it  is  In  real  and  how  much 
in  personal  property,  and  so,  no  doubt  is 
loft  that  by  "capital  stock"  was  meant 
simply  the  "capital"  possessed  In  cash  or 
Invested  In  securities  or  real  estate 

The  Illustrations  might  be  multiplied 
and  fortified  by  reference  to  numerous  acts- 
relating  to  the  formation  or  management 
of  mannfactnrlng,  railroad  business,  and 
telegraph  companies.  In  which  the  two 
forms  of  expression  are  used  Indiscrim- 
inately and  as  convertible  terms;  but  I 
think  quite  enough  has  been  said  to  re- 
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quire  unhedtatlng  assent  to  the  proposi- 
tion that,  under  the  law  of  1857,  the  thing 
to  be  taxed  is  the  capital  of  the  company, 
and  not  the  shares  of  the  stockhniders. 
Indeed,  I  should  feel  bound  to  apologize 
for  arguing  what  seems  to  me  so  simple 
and  plain  a  proposition,  were  it  not  for 
the  fact  that  it  has  been  largely  ignored 
by  assessors,  and  not  always  clearly  kept 
in  mind  by  the  courts,  and  but  for  the 
further  fact  that  the  right  to  adopt,  as 
the  taxable  valuation,  the  value  of  the 
shares,  totally  disregarding  the  value  of 
the  company's  capital,  has  been  asserted 
in  this  case,  maintained  by  the  courts  be- 
low, and  claimed  to  be  fully  justified  by 
very  much  which  we  ourselves  have  de- 
cided or  said.  Before  examining  the  cases 
in  detail,  to  see  whether  they  hamper  our 
freedom  of  Judgment  upon  the  question 
presented,  I  think  it  safe,  and  also  pru- 
dent, to  assert  three  things  as  applicable 
generally,  and  to  all  the  cases  alike :  First, 
this  court  has  never  decided,  either  by  a 
direct  determination  or  by  necessary  Im- 
plication, that  the  law  of  1857  authorizes 
the  imposition  of  a  tax  upon  anything 
else  than  the  actual  capital  of  the  corpo- 
rations, toRether  with  their  surplus;  sec- 
oad,  that  the  precise  questitm  whether  the 
capital  of  the  companies  or  the  sharestock 
of  the  shareholders  forms  the  basis  of  val- 
uation, and  the  thing  to  be  assessed,  has 
not  been  heretofore  formally  and  distinct- 
ly presented ;  and,  third,  that  all  seeming- 
ly erroneous  expressions  of  opinion  are 
corrected  at  once  when  they  are  referred 
to  the  permissible  conditions  under  which 
the  value  of  the  share  stock  in  the  market 
may  be  referred  to',  not  as  the  thing  to 
be  valued  and  assessed,  but  as  an  aid  or 
help  in  discovering  the  value  of  the  other 
and  different  thing  which  is  to  be  valued 
and  assessed.  Keeping  these  general 
propositions  in  mind,  we  now  recur  to  the 
cases. 

The  most  Important,  because  It  opened 
the  door  and  led  the  way  to  some  doubt- 
ful modes  of  expression.  Is  that  of  Starch 
Factory  v.  Dolloway,  21  N.  Y.  449.  That 
was  an  action  against  the  assessors  to  re- 
cover damages  tor  having  laid  an  assess- 
meut  upon  the  plalntlH  company  without 
jurisdiction  and  in  violation  of  law.  Two 
grounds  ol  liability  were  asserted, — one, 
that  the  business  residence  of  the  corpora- 
tion was  at  Auburn,  in  the  county  of 
Cayuga,  and  the  aasessora  of  Oswego  had 
no  jurisdiction  to  assess  it  at  all;  and  the 
other,  that  the  valuation  was  excessive, 
and  based  upon  the  share  value  and  the 
fact  of  a  successful  and  lucrative  tiuHlness. 
The  report  of  the  case  shows  merely  that, 
after  deducting  from  the  par  capital  the 
assessed  value  of  the  real  estate,  the  as- 
sessors added  to  the  balance  76  per  cent, 
to  reach  actual  value.  I  have  examined 
the  original  case  preserved  in  our  records, 
and  it  develops  a  state  of  facts  very 
much  broader  than  the  report  of  the  case 
indicates.  The  corpoi'atlon  had  made  no 
list  or  statement  of  its  assets,  as  required 
by  law.  It  chose  to  leave  the  assessors 
in  the  dark,  and  furnish  them  with  no  in- 
formation. They  were  compelled  to  act 
upon  such  facts  as  they  could  ascertain. 
They  knew  the  prosperous  character  of 


the  businesB,  and  had  reason  to  believe 
that  the  company  had  a  large  surplus, 
but  could  not  ascertain  how  much.  In 
this  dilemma  they  inquired  as  to  the  value 
of  the  share  stock,  and  claim  that  they 
found  it  worth  nearly  double  Its  par. 
Thereupon  they  added  a  part  of  that  pre> 
mium  to  the  nominal  capital,  as  being  the 
actual  value  'of  the  capital  and  its  accre- 
tions in  the  form  of  surplus.  In  all  this 
there  was  no  attempt  to  assess  the  share 
stock,  but  simply  an  effort  to  get  at  the 
actual  value  of  capital  and  surplus  to- 
gether. On  the  day  for  the  bearing  of  ob- 
jections, the  president  of  the  corporation 
appeared.  He  made  an  affidavit  which 
claimed  that  the  company  could  only  be 
assessed  at  Auburn,  but  which  uttered  no 
word  of  complaint  against  Che  valuation 
put  upon  capital  and  surplus,  and  fur- 
nished no  Information  on  that  subject. 
On  the  trial  he  testified  that  no  other 
proof  than  his  affidavit  was  put  before 
the  assessors.  The  latter  in  their  answer 
explicitly  deny  that  they  took  into  ac- 
count the  value  ol  the  profitable  business, 
or  that  they  took  a»  a  basis  the  full  value 
of  the  share  stock.  On  such  a  state  of 
facts,  the  decision  which  upheld  the  action 
of  the  assessors  was  entirely  correct  and 
sound,  and  in  complete  accord  with  the 
views  which  I  have  herein  expressed. 
But,  while  the  decision  was  right.  I  am 
compelled  to  admit  that  some  of  the  rea.- 
sons  in  the  opinion  are  open  to  criticism. 
Judge  DiCNio  does  say-,  lu  substance,  that 
the  actual  value  of  the  capital  may  be 
swollen  above  its  par  value  by  i-redl ting 
to  it  the  money  value  of  the  fact  that"  the 
enterprise  was  happily  chosen  and  sKill- 
fully  conducted."  But  the  statute  does 
not  tax  either  the  choice  or  the  conduct: 
Those  are  the  chief  elements  in  the  value 
of  the  franchise,  and  the  law  does  not  tax 
the  franchise.  If,  as  I  think  may  be  the 
truth,  the  learned  judge  had  in  his  mind 
tliat  the  happy  choice  and  skillful  conduct 
of  the  enterprise  fairly  indicated  an  accre> 
tion  to  capital  of  accumulated  sorplus, 
and  meant  only  to  say  that  the  value  of 
that  accretion  should  be  added  to  capital, 
then  he  kept  within  the  boundaries  of  the 
statute.  But,  beyond  that,  he  Intimated 
quite  plainly  that  the  value  of  the  share 
stock  Is  the  fair  equivalent  of  capital  and 
surplus.  In  that  conclusion  I  cannot  con- 
cur, but  I  disagree  with  leas  reluctance  be. 
cause  the  learned  judge  himself.  In  a  later 
case,  very  nearly  corrected  the  error,  even 
if  he  did  not  acknowledge  it.  That  was 
the  case  of  People  v.  Commissioners,  23 
N.  Y.  192.  The  question  there  involved 
was  the  right  of  the  corporation  to  have 
deducted  from  the  assessment  that  por- 
tion of  its  capital  invested  In  United 
States  bonds  which  had  been  issued  with- 
outan  express  enactment  exempting  them 
from  taxation.  JudgeDRMO  on  this  occa- 
sion again  referred  to  the  statute  of  1857, 
and  modified  his  views  so  far  as  to  say 
that  the  asseserorB"maylook''at  the  value 
of  the  share  stock,  which,  he  adds,  "would 
ordinarily  furnish  a  practical  test, "and 
be  cites  his  own  previous  decision.  Four 
of  the  judges,  concurring  in  the  result,  dis- 
agreed as  to  his  construction  of  the  stat- 
utes, and  one,  Jndge  Comstock,  dissented 


Digitized  by 


Google 


N.Y.) 


PEOPLE  0.  COLEMAN. 


821 


entirely,  and  wrote  out  his  views  at 
leoKtb.  That  opiuiou  shows  that  "capi- 
tal" and  "capital  Btocl;''are  use<1  indls* 
criminately  to  designate  the  estate  ot  the 
corporation,  and  that  such  estate,  and  not 
the  share  stoclc,  is  the  subject  of  the  valu- 
ation. The  report  of  the  case  leaves  it 
probable  that  a  majority  of  the  court  to 
that  extent  concurred.  It  is  to  be  noted 
that  in  neither  of  these  cases  was  the  pre- 
cise question  now  discussed  formally  or 
deflnitely  presented,  or  necessarily  In- 
volved, and  that  In  neither  opinion  is  it 
asserted  that  the  share  stock,  instead  ot 
the  capital,  is  the  suliject  ot  taxation. 
That  doctrine  has  arisen,  11  at  alt,  as  an 
Inference  from  what  was  said,  and  not 
from  what  was  decided.  It  is  turttier  to 
be  observed  that  in  these  two  cases  Judge 
Drnio  betrays  a  consciousness  that  bis 
test  of  sliare  value  is  both  auHound  and 
applicable  only  In  Instances  which  compel 
It  as  a  necessity;  for— First,  he  says  "there 
is,  doubtless,  an  Incongruity  in  including 
the  accumulated  profits  above  ten  per 
cent.  In  the  assessment  where  the  capital 
Is  assessed  at  its  market  value, "  and  as- 
signs as  a  reason  what  I  have  already 
said,  that  to  assess  the  share  stock  as- 
sesses the  surplus,  and  makes  Its  specific 
mention  wholly  superfluous;  and,  second, 
he  explicitly  admits  that  "either  the  as- 
sessor or  the  tax-payer  would  have  a 
right  to  examine  and  have  an  estimate 
made  ot  the  securities. "  That  admission 
is  fatal  to  any  theory  that  the  share  stock 
is  the  subject  ot  valuation,  for,  if  it  Is,  the 
value  ot  the  securities  representing  the 
capital  Is  totally  immaterial,  and  the 
right  to  have  It  valued  depends  upon  its 
being  the  very  subject  of  taxation. 

Three  other  cases  followed  the  two  up- 
on which  I  have  commented  in  which  the 
statute  was  referred  to, — People  v.  Dolan, 
36  N.  T.  59;  People  v.  Ferguson,  38  N. 
Y.  89;  People  v.  Board,  39  N.  T.  81. 
They  related  to  the  permitted  deductions 
and  exemptions,  and  can  scarcely  be  said 
to  bear  upon  our  present  inquiry,  except 
Inferentially,  and  the  inferences  which  they 
suggest  are  certainly  not  In  the  direction 
ot  a  right  to  value  the  share  stock  instead 
of  the  capital.  We  come  now  to  the  de- 
cision in  People  v.  Commissioners,  95  N. 
Y.  564.  It  would  be  quite  sufilcient  to  say 
ot  that  case  that  it  involved  In  no  degree 
the  question  here  at  Issue.  The  sole  con- 
flict between  the  contending  parties  as- 
sumed that  capital  and  surplus  aggregat- 
ed bad  been  fairly  and  Justly  valued,  and 
that  the  property  to  be  taxed  was  such 
capital  and  surplus.  The  opinion  aggre- 
gates them  under  the  one  name  of  "cap- 
ital," which  was  not  strictly  correct,  and 
yet  was  snfllciently  so  for  the  purposes  of 
an  inquiry,  which  did  not  depend  upon 
any  special  discrimination  between  them. 
That  discrimination  was  so  carefully  made 
by  the  same  pen  In  Williams  v.  Telegraph 
Co.,  93  N.  y.  188.  as  to  leave  no  doubt  that 
It  was  perfectly  understood.  Tlie  point 
ot  the  case  was  to  determine  whether  the 
real  estate  was  to  be  deducted  from  the 
nominal  capital  stock  or  from  the  actual 
value  ot  the  "capital, "  using  that  worri 
as  including  surplus,  and  whether  at  the 
value  paid  tor  it  or  at  the  value  for  which 


It  was  assessed  on  the  assessment  rolls. 
Those  questions,  and  those  only,  were  de- 
cided, and  if  in  the  process  surplus  was 
treated  as  part  of  capital,  instead  of  an 
accretion  beyond  it,  the  aggregation  was 
at  the  moment  convenient  and  immaterial 
to  any  necessity  of  the  case.  It  did  no 
barm,  then,  but  must  not  be  allowed  to 
prevent  upon  a  different  Inquiry  the  dis- 
crimination which  In  fact  this  court  hnd  nl. 
ready  made.  If  beyond  that  words  were 
used  which  indicate  that  our  Judgments 
had  been  aftected  by  the  opinion  in  the  Os- 
wego Starch  Case,  the  resiilt  was  natural, 
so  long  as  attention  was  not  drawn  to  an 
inquiry  which  would  have  developed  the 
existing  ambiguity  and  Its  cause. 

The  next  case  relied  upon  by  the  re- 
spondents is  People  v.  Asten,  100  N.  Y.  597, 
8  N.  E.  Rep.  788.  That  again  was  a  ques- 
tion, and  a  question  only,  of  the  mode  of 
deducting  the  real  estate.  No  dispute  ex- 
isted over  the  valuation  of  the  company's 
capital  stock.  It  was  deemed  worth  ex- 
actly the  par  ot  its  nominal  capital,  and 
both  sides  assented  to  that  as  its  actual 
value.  It  was  ot  no  consequence  to  the 
decision  how  the  assessors  arrived  at  that 
value,  since  no  question  arose  over  it; 
and  what  was  said  in  the  opinion  as  to 
the  right  ot  the  assessors  to  consider  the 
market  value  of  the  shares  and  the  diri- 
deud-eaming  power  of  the  corporation 
was  obiter,  and  needless  to  the  sole  ques- 
tions at  issue,  which  were  whether  the 
real  estate  should  be  deducted  at  the  price 
paid  for  it,  or  at  its  assessed  value  on  the 
rolls,  and  whether  an  incumbrance  upon 
it  In  the  form  ot  a  mortgage  for  980,000 
should  or  should  not  be  deducted.  Indeed, 
the  remarks  which  I  have  characterized  as 
obiter  may,  as  we  shall  presently  see, 
have  been  Justified  in  their  application  to 
the  action  of  the  assessors  by  the  existing 
circumstances  which  surrounded  their  ac- 
tions, but  which  do  not  appear  in  the  re- 
port of  the  case. 

The  next  authority  relied  on  by  the  re- 
spondents is  People  V.  Commissioners,  104 
N.  y.  240,  10  N.  E.  Rep.  437.  There,  again, 
the  point  involved  respected  solely  the  de- 
duction of  real  estate,  and  the  manner  of 
ascertaining  the valuetobededucted.  Not 
one  word  was  said  in  the .  opinion  es  to 
what  was  meant  by  the  actual  value  of 
capital  stock  and  surplus,  or  what  was 
the  thing  to  be  valued ;  for  no  question 
whatever  was  raised  over  that.  The  real 
estate  ot  the  company  was  a  railroad  sit- 
uated in  a  foreign  country.  Not  being  as- 
sessed upon  the  rolls  in  this  state  or  else- 
where, its  assessed  value  could  not  be  de- 
ducted, and  resort  was  necessarily  had  to 
its  actual  value.  The  relator  sought  to 
estimate  the  value  of  the  real  estate  by 
fixing,  first,  the  aggregate  value  of  the 
whole  railroad,  and  then  deducting  the 
value  of  the  equipment.  This  court  com- 
bated that  method  on  the  ground  that  it 
imported  into  the  value  of  the  real  estate 
the  additional  value  of  the  franchise. 
When  the  opinion  declared  that  "the 
value  of  the  franchise  of  the  corporation 
is  an  important  element  in  determining 
the  value  ot  a  railroad  as  a  whole  or  the 
value  ot  Its  capital  stock, "  it  meant  ex- 
actly what  it  said,  using  the  last  phrase  in 
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the  sense  wblch  Is  entirely  apparent,  tU., 
that  of  the  share  stuck  which  represents 
the  railroad  as  a  whole,  or  the  entire  prop> 
ertgr  of  the  company  as  a  railroad  com- 
pany. 

The  flnal  case  to  be  examined  Is  People 
V.  Coleman.  107  N.  Y.  541,  14  N.  E.  Rep. 
481.  It  appeared  that  the  relator's  stock 
at  par  amounted  to  f 210,000,  while  its 
share  stock  was  selling;  below  par,  and 
for  90  cents  on  the  dollar.  But  the  as- 
sesaurs  did  not  assess  the  share  stock,  nor 
take  its  valne  as  the  test  of  capital,  and 
so  showing  no  sarplus  bat  a  deficiency. 
On  the  contrary,  they  went  to  the  compa- 
ny's own  books  for  information,  and  there 
found,  not  a  deficiency,  but  a  surplus;  and, 
deducting  from  the  aggregate  uf  capital 
and  surplus  the  assessecl  value  of  the  real 
estate,  United  States  stock,  and  the  ex- 
empted 10  per  cent,  they  found  a  taxable 
balance  of  about  f  25,000.  The  company 
resisted.  Their  counsel  argued  that  "the 
assessment  should  not  exceed  the  market 
value  of  the  capital  stock,  less  statutory 
exemptions."  Page  542,  107  N.  T.,  and 
page4S2, 14N.  E.Bep.  By  "capital  stock" 
he  plainly  meant  the  share  stock  which 
was  selling  at  90.  The  counsel  for  the  as- 
sessors Insisted  that  "the  market  value  of 
shares  of  stock  of  the  corporation  Is  not 
the  proper  and  sole  test  of  the  value  of 
the  corporate  capital. "  On  that  issue  we 
sustained  the  assessment.  In  so  doing,  we 
necesHarily  decided  tbat  capital,  swollen 
by  surplus  or  diminished  by  losses,  was 
the  subject  to  be  valued  and  taxpd,  and 
not  the  share  stock ;  and  that  when  the 
actual  Talne  of  capital  and  surplus  was 
Icnown  and  established,  in  this  case  by 
the  party's  own  books,  no  reference  to 
the  valiie  of  the  shares  could  be  permitted 
to  lessen  the  valuation.  The  case,  there- 
fore, was  correctly  decided,  and  in  entire 
accord  with  the  doctrine  which  I  have 
herein  advocated.  Bat  the  opinion  con- 
tained a  statement  which  has  been  cited 
as  conclusive  by  the  general  term,  and  al- 
so on  the  argument  at  our  bur,  and  to 
which  I  now  refer,  because  it  oppns  the 
way  to  the  flnal  point  of  the  discussion, 
and  to  a  fact  which  accounts  for  and  ex- 
plains most  of  the  references  to  the  valne 
of  share  stock  which  are  seemingly  of  a 
doabttul  character.  The  language  was 
this:  "The  law  does  not  prescribe  how  the 
actual  value  of  the  capital  stock  of  a  cor- 
poration shall  be  ascertained.  That  is 
left  to  the  judgment  of  the  assessors,  and 
in  appraising  the  actual  value  they  have 
a  right  to  resort  to  all  the  tests  and  meas- 
ures uf  value  which  men  ordinarily  adopt 
for  business  purposes  In  estimating  and 
measuring  values  of  property.  They  may 
take  into  account  the  business  of  the  cor- 
poration, its  property,  the  value  of  its 
actual  assets,  the  amount  and  nature  of 
its  present  and  contingent  liabilities,  the 
amount  of  its  dividends,  and  the  market 
value  of  its  shares  of  stock  la  the  hands 
of  individuals."  Now,  I  do  not  desire  to 
withdraw  In  any  degree  the  concurrence 
which  I  yielded  to  this  statement  when 
the  case  was  decided,  but  it  must  not  be 
wrested  from  its  application  to  the  facts 
then  before  the  court,  and  be  made  to  do 
duty  on  a  diHerentand  broader  field.   The 


corporation  was  a  fire  insurance  compa- 
ny, with  a  wide  range  of  contingent  Ha- 
bllltiee.  It  bad  made  no  statement  to  tlie 
assessoru,  and  had  left  them  to  their  own 
resources.  Where  that  Is  so,  what  are  the 
oflicers  to  do?  Necessarily  they  must  re- 
sort to  such  means  of  infurnidtion  as  re- 
main and  are  accessible,  and  in  that  emer- 
gency they  may  "look  at,"  "  take  into  ac- 
count," consider,  the  market  value  of  the 
shares.  That  is  something  very  different 
from  assosslng  the  share  stock,  or  making 
its  value  the  conclusive  measure  of  capi- 
tal and  surplus.  >Such  reference  is  simply 
the  result  of  necessity,  a  resort  to  the 
poorest  means  of  Information,  and  to  the 
most  deceptive  and  treacherous  test,  be- 
cause the  better  means  or  truer  test  can- 
not be  obtained.  How  unreliable  the  test 
of  share  valne  may  be,  through  the  effect 
of  gambling,  false  rumors,  scarce  money, 
and  panics.  Judge  Comstock  describes  in 
his  opinion  to  which  I  have  already  re- 
ferred ;  and  yet  there  are  cases  in  which  it 
frnnlshes  some  aid  to  the  judgment  In 
the  absence  of  accurate  knowledge.  It  is 
such  cases  that  the  courts  have  had  in 
mind  when  justifying  a  reference  to  the 
stock  market,  and  not  those  In  which  the 
amount  and  value  of  capital  and  surplus 
were  fully  and  faithfully  disclosed ;  and  so 
I  think  the  authorities  either  fairly  permit 
or  fully  justify  the  conclusions  which  I 
have  reached,  and  which  may  be  stated 
with  reasonable  accuracy  thus : — Flivt,  the 
subject  of  valuation  and  assessment  is 
never  the  share  stock,  bat  always  the 
company's  capital  and  surplus;  second, 
such  capital  and  surplus  must  be  assessed 
at  its  own  value,  and,  when  tbat  is  cor- 
rectly known  and  ascertained,  no  other 
value  can  be  Hubstltnted  for  it;  third, 
where  its  amount  and  value  are  andis- 
dosed  and  unknown,  the  assessors  inay 
consider  the  market  value  of  the  share 
stock,  and  the  general  condition  of  the 
company,  as  indicative  of  surplus  or  de- 
ficiency, and  of  the  probable  amount  of  ei- 
ther;/oHrt//,  they  may  further  resort  to 
such  means  of  information  when  the 
amount  of  capital  and  surplus  is  dis- 
closed, but  the  assessors  have  sufficient 
reason  to  disbelieve  the  statement,  and 
such  reason  is  founded  upon  facts  estab- 
lished by  competent  proof. 

If  these  conclusions  are  correct,  it  will 
follow  that  the  assessment  complained  of 
shopld  he  canceled.  The  corporation  pre- 
sented to  the  assessors  a  sworn  state- 
ment of  its  assets  and  liabilities.  If  it  be 
true,  there  was  nothing  subject  to  assess- 
ment. But  its  truth  is  not  questioned, 
and  there  Is  not  the  least  reason  to  doabt 
it.  The  assessors  did  not  doubt  it.  They 
merely  deemed  it  Immaterial,  and  so  testi- 
fied when  examined.  In  other  words, 
knowing  with  certainty  the  value  of  one 
thing,  they  claimed  the  right  to  atflx  to  it 
the  larger  value  of  a  different  thing.  Au- 
thorized only  to  tax  against  the  company 
its  capital  and  surpluti,  they  assumed  the 
right,  practically,  to  tax  it  for  the  share 
stock  held  by  individuals.  They  have  not 
in  terms  claimed  that  the  share  stock  is 
the  subject  of  taxation,  nor  has  the  coun- 
sel who  represented  them  on  the  argu- 
meut,  but  both  have  maintained  and  de- 
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folded  what  is  the  exact  and  complete 
eqoiralent.  The  right  asserted  1b  a  dls- 
nretion  In  the  asaessors,  at  their  free  will, 
to  aesesB  corporations  upon  and  at  the 
value  of  their  capital  and  surplus,  or  up- 
on and  at  the  value  of  the  share  stock,  ln> 
dependently  of  established  facts,  and 
whenever  they  please.  The  law  gives 
them  no  such  discretion.  How  it  has  b^en 
exercised,  and  how  destructively  to  the 
rights  of  tax -payers,  may  be  seen  by  com- 
paring the  action  in  this  case  with  that 
in  one  of  the  cases  which  we  have  re- 
viewed. Where  the  share  stock  was  sell- 
ing at  UO,  and  so  below  par,  the  assessors 
refused  to  take  that  value,  and  went  to 
the  company's  books  in  search  of  a  larger 
one,  which  they  found  and  adopted. 
Here,  where  the  actual  value  of  capital 
and  surplus  is  established  so  that  they 
frankly  admit  the  fact,  they  calmly  disre- 
gard It,  and  fly  to  the  larger  value  of  the 
share  stock.  The  statute  has  given  them 
no  such  right.  They  are  not  lawless  rov- 
ers, wandering  among  corporations  at 
will,  but  regular  officers,  bound  by  dis- 
cipline and  controlled  by  the  law,  and 
whose  discretion  exists  within  fixed  and 
definite  liinits.  It  is  said,  and  it  is  true, 
that  large  masses  of  personal  property  es- 
cape taxation, and  the  owners  are  persist- 
ent and  artful,  and  not  ovemice,  in  tiieir 
efforts  to  avoid  a  just  share  of  the  public 
burdens,  and  so  we  should  uphold  faithful 
assessors  in  every  attempt  to  do  their  full 
duty.  I  think  this  court  will  not  be  un- 
mindful of  the  situation,  but,  before  all, 
we  must  first  ascertain,  and  then  obey, 
the  law.  If  In  tliat  prc^cess  evils  result  or 
are  disclosed,  the  remed.v  must  be  sought 
elsewhere.  It  follows  that  Ihe  judgment 
and  order  of  the  general  and  of  the  special 
term  should  l>e  revei-sed,  and  the  asaess: 
ment  against  the  relator  vacated  and  can- 
celed, without  costs.  All  concur,  except 
Pkckbah,  J.,  not  voting,  and  Quay,  J., 
absent.. 


(127  N.  Y.  235) 

Drrsler  t.  Hard  et  aJ. 

(Cowrt  of  AppeaU  of  New  york.  Second  DMt- 
ion.    June  8,  1891.) 

Expert  Tistimoitt — Abbbbtiatiors.  ' 
Where  a  receipt  is  dated  "Jay  22d, "  and 
the  point  at  issoe  is  whether  its  date  is  Jannary 
or  July,  an  expert  may  compare  the  receipt  with 
another  writing  by  the  same  person,  dated  "  Jany, " 
and  state  his  opinion  in  reference  to  the  date  Of 
the  receipt.    Reversing  6  N.  Y.  Bupp.  500. 

Appeal  from  superior  court  of  New  York 
city,  general  term. 

Haya  <t  Qreenbanm.  for  appellants. 
Isaac  L.  Efcbvrt,  for  respondent. 

PoTTEK,  J.  A  statement  of  the  facts 
which,  it  seems  to  me,  must  control  the 
decision  of  this  appeal  in  this  case,  may 
be  very  brief.  The  aittlon  was  brought  by 
plaintiff  to  recover  of  defendants  the  mon- 
eys paid  by  him  to  them  from  time  to  time 
towards  the  purcliase  price  of  1,000  shares 
of  the  stock  of  the  Manhattan  Refining 
Company,  but  which  the  defendants  re- 
fused or  failed  to  deliver  pursuant  to  their 
obliAations.  The  contract  to  purchase 
the  particular  block  of  stock  in  question 
was  made  about  the  Ist  of  November,  18R0, 


It  was  not  questioned  -upon  the  trial  but 
that  tbe  .plaintiff  had  contracted  to  pur- 
chase of  defendants  two  other  similar 
blocks  of  stock;  one  in  September,  18S0, 
and  before,  and  one  in  March,  1881,  and 
after,  the  purchase  in  question.  Tbe  prac- 
tical contention  of  the  plaintiff  was  that, 
while  the  stocks  purchased  in  September 
and  March  had  iieen  delivered,  the  stock 
purchased  in  November  had  not  been  de- 
livered. The  contention  of  the  defendants 
was  that  the  stock  purchased  in  Novem- 
ber bad  been  delivered.  Dpon  the  trial  the 
plaintiff  introduced  bis  own  and  other  ev- 
idence tending  to  establish  the  contention 
upon  his  behalf.  Tbe  defendants,  in  sup- 
port of  their  contention.  Introduced  a  re- 
ceipt, of  which  tbe  following  is  a  copy: 
"New  York  Agency,  Jay  22d,  1881.  I  have 
this  day  received  from  Jas.  H.  Blauvelt 
stock  certificate  No.  122  &  121  of  the  Man- 
hattan Refining  Company,  which  I  have 
paid  part  cash  and  notes.  Joh.n  H.  Ukeb- 
LER. "  A  dispute  thereupon  arose  whether 
the  date  of  the  receipt  was  January  or 
July,  1881.  The  force  and  pertinency  of 
tbe  date  of  tbe  receipt  was  clearly  racog- 
nlted  in  the  charge  of  the  learned  trial 
jrudge  and  in  the  opinion  of  tbe  general 
term.  The  receipt  proves  tbe  delivery  of 
two  blocks  of  stock.  The  plaintiff,  in  his 
testimony,  proves  the  delivery  of  two 
blocks  of  stock,  but  says  the  two  blocks 
delivered  were  the  purchases  made  in  Sep- 
tember and  March.  Tbe  defendants  con- 
tend that  the  two  blocks,  the  delivery  of 
which  are  evidenced  by  the  receipt,  were 
thebloeks  purchased  in  September  and  No- 
vember. If,  therefore,  the  date  of  the  re- 
ceipt is  January,  it  must  refer  to  the  pur- 
chases made  in  September  and  November, 
for  tbe  third  purchase  was  not  made  till 
March  succeeding  January,  1881.  Various 
papers  relating  to  tbe  transactions  be- 
tween plaintiff  and  thedefendant  Blauvelt, 
in  the  handwriting  of  tbe  latter,  were  put 
In  evidence,  and,  among  others,  a  note 
bearing  the  date  or  tbe  word  "Jany," 
1886.  It  was  conceded  that  the  receipt  in 
question  was  in  the  handwriting  of  the 
deiendant  Blauvelt.  The  defendant  called 
an  expert  to  show  that  tbe  date  of  the  re- 
ceipt was  "January,"  and  not  ".Tuly." 
For  that  purpose  thedefendant  asked  this 
question :  "  Will  you  state  from  theexom- 
Ination  which  you  have  made  of  Exhibit 
B,  and  of  the  comparison  you  have  made 
between  tbe  handwriting  on  that  and  the 
handwriting  on  these  other  exhibits  in 
Mr.  Blauvelt's  handwriting,  what  your 
opinion  Is  with  reference  to  the  date  on 
that  paper?"  This  question  was  objected 
to  by  the  plaintiff,  hut  not  upon  any  spe- 
cific ground.  The  court  excluded  the  ques- 
tion, manifestly  upon  the  ground  that  the 
question  calls  for  the  opinion  of  the  wit- 
ness as  to  what  tbe  word  or  characters 
mean.  To  make  the  point  of  the  pro- 
posed evidence  and  ruling  more  precise, 
the  defendants'  counsel  a«iked  this  ques- 
tion :  "I  aak  you  to  compare  it  witii  tlie 
exhibit  you  have  in  your  hand,  and  then 
I  desire  to  ask  tbe  questionagnln  whether, 
in  your  opinion,  the  word  written  at  the 
heading  of  defendants'  Exhibit  B,  in  the 
place  of  the  date.  Is  January  or  July," 
whicli,upon  plaintiff's  objection,  was  also 
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excluded.  The  defendants'  counsel  excep- 
ted to  the  ralings.  We  think  the  learned 
trial  judge  erred  In  excluding  the  evidence. 
We  will  assume,  as  stated  in  the  langauge 
ot  the  court,  that  the  object  of  the  proof 
wan  to  show  by  the  witness  what  the 
words  and  characters  indicating  the  date 
of  the  receipt  were.  The  principle  involved 
is  whether  it  may  be  shown  what  the 
word  in  a  written  instrument  is.  To  a 
person  or  a  juror  (it  we  may  suppose  the 
latter  case)  who  can  neither  read  nor 
write  it  is  indispensable  that  some  one 
who  can  ahould  be  allowed  to  testify 
what  the  words  are.  This  course  would 
be  necessary  in  such  case,  however  plainly 
written  or  printed  the  word  might  be. 
Upon  the  same  principle  it  is  allowable  for 
the  jurymen,  who  are  perhaps  only  mod- 
erately skilled  in  letters  and  words,  to 
determine  what  the  lerterH  and  characters 
are,  and  what  word  they  make.  The  ju- 
rors may  do  this  from  the  knowledge  they 
already  possess  and  such  as  they  gain  dur- 
ing the  trial  by  the  reading  and  compari- 
son they  make  with  other  writings  al- 
ready introduced  in  evidence.  Indeed,  the 
coart  held  in  the  opinion  in  this  case  at 
general  term  that  the  jury  might  compare 
the  receipt  in  question  with  the  dates  and 
letters  in  the  note  and  tlie  other  writings 
to  determine  the  date  of  the  receipt.  If 
such  comparison  may  be  made  by  un- 
skilled jurymen,  why  should  they  not  be 
aided  and  enlightened,  as  they  may  be  in 
analogous  casea  of  the  genuineness  of 
handwriting,  alterations,  and  assimlla 
tiona,  by  men  who  have  made  the  subject 
of  bandwritingastndy.and  have  obtained 
skill  and  proficiency  in  that  branch  of 
knowledge.  As  no  objection  was  made 
that  the  witness  was  incompetent  it  must 
be  assumed  that  be  was  qualified  as  an 
expert  to  give  his  opinion,  and  the 
grounds  of  it.  in  aid  of  the  jury.  Van 
Wycklen  V.  aty  of  Brooklyn,  118  N.  Y. 
424,  429,  24  N.  E.  Bep.  179.  and  the  cases 
there  cited;  Masters  v.  Masters,!  P.  Wnis. 
425;  Bog.  Exp.  Test.  §  128.  If  we  analyze 
the  practical  processes  which  have  to  be 
gone  through  with  in  order  to  elicit  and 
apply  this  kind  of  evidence,  whether  from 
experts  or  lay  witnesses,  we  shall  find 
that  the  witness  is  required  to  examine 
and  determine  what  the  letters  and  char- 
acters or  even  hieruglypbics  are,  and  what 
word  they  form  in  combination.  The 
word  thuf)  formed  may  be  in  a  native  or 
foreign  language;  and,  if  it  is  foreign, 
then  another  process  still  is  to  be  gone 
through  with  before  it  can  reach  the  com- 
prehension of  the  lay  mind,  and  that  is, 
to  interpret  its  meaning  into  the  native 
language  of  the  juror.  The  testimony  of 
expert  witnesses  frequently  exemplifies  one 
or  both  of  these  pro(!esse8,  and  is  of  com- 
mon use  in  the  invcBtigations  carried  on 
In  courts  of  justice,  and  in  other  avoca- 
tions. It  often  becomes  necessary  and  per- 
tinent in  judicial  proceedings  to  Introduce 
foreign  laws,  and  to  interpret  their  mean- 
ing to  the  comprehension  ot  the  juror  not 
familiar  with  the  foreign  language.  We 
think  these  views  are  abundantly  support- 
ed by  adjudicated  cabes.    In  Sheldon  y. 


Benham,  4  Hill,  129-181,  a  akilled  book- 
keeper was  alK>wed  to  show  the  words 
Indicated,  and  the  meaning  of  certain 
characters  and  abbreviations  ot  entries 
made  by  a  deceased  officer  of  the  bank. 
In  the  opinion  in  that  case  Judge  Bbo.'«- 
BONsays:  "I  see  no  objection  to  the  tes- 
timony of  the  hook-keeper  In  relation  to 
thepe  memoranda.  He  was  not  called  tt> 
give  a  construction  or  to  declare  the  legal 
effect  of  a  written  instrument;  but,  as  a 
person  skilled  in  such  matters,  to  tell  the 
jury  what  words  these  short  entries 
stood  for.  It  is  not  unlike  the  case  of  aa 
instrument  written  in  a  foreign  tongue, 
where  a  translator  may  be  called  in  to 
tell  the  jury  how  the  instrument  reads." 
"  Where  the  difiicuity  arises  from  the  ob- 
securlty  of  the  writing  itself,— e.  g.,  if  it  be 
illegible  from  lapse  of  time,  accident,  etc., 
—one  skilled  in  deciphering  may  be  called ; 
as.  for  instance,  a  clerk  from  the  post- 
office.  Gres.  Eq.  Ev.  198,  199;  (Phil.  Bv. 
Cow.  &  H.  Notes,)  1419. •*  "The  very  point 
arose  in  Armstrong  v.  Barrows,  6  Watts, 
266.  There  the  parties  on  a  trial  in  the 
common  pleas  differed  about  the  date  of 
a  receipt,  which  had  been  rendered  illegi- 
ble: the  one  contending  that  it  was  dated 
1823,  and  the  other  that  the  date  was 
1824. '  In  Vinton  v.  Peck,  14  Mich,  287-290, 
the  queHtion  was  whether  the  note  bad 
been  altered  from  "eight"  to  "eighty." 
An  expert  engraver  was  allowed  to  testify 
from  comparison  with  the  genuine  writing 
Whether  an  "8"  was  altered  from  a  "3." 
In  that  case  the  eourtsaid:  "It  Is  very 
true  that  the  jury  may  examine  the  paper 
for  themselves,  and  that  opinions  are  not 
usually  admissible  where  the  jury  can  form 
their  own  conclusions  unaided.  But  we 
do  not  think  it  would  be  safe  in  this  coun- 
try to  adopt  a  rule  which  assumes  such  a 
degree  ot  knowledge  and  skill  among 
jurors.  Even  reasonably  expert  writers 
may  obtain  valuable  aid  from  opinions  on 
such  questions,  and  as  neither  iaw  nor  cus- 
tom requires  our  jurors  to  meet  any  stand- 
ard of  education,  we  think  that  to  ex- 
clude such  aid  would  lead  to  abHurd  results. 
The  most  enlightened  courts  have  availed 
themselves  ot  such  assistance,  and  we 
deem  it  wise  tu  use  it  in  all  cases  where 
it  is  at  band.  It  can  do  no  harm,  and  at 
all  events  must  often  be  indispensable  to 
justice."  In  the  case  ot  Stone  v.  Hub- 
bard, 7  CuHh.595,  it  was  held  that  in  a  case 
where  the  date  of  a  note  was  doubtful,  it 
being  uncertain  as  to  whether  the  last 
figure  was  a  4  or  a  2,  the  plaintitf  was  en- 
titled to  call  experts,  and  ask  their  opin- 
ion, "torthe  purpose  of  aidingthe  court  or 
jury  in  arriving  at  a  true  reading  ot  the 
document."  Expert  testimony  upon  the 
same  subject  as  in  this  case, as  to  whether 
the  figure  was  an  8  or  a  S,  was  admitted 
in  the  case  of  Norman  v.  Mori-ell.  4  Vee. 
770.  Having  reached  the  conclusion  that 
a  new  trial  must  be  granted  for  the  error 
in  excluding  the  testimony  of  the  expert, 
WR  do  not  express  any  opinion  upon  the 
other  questions  raised  npon  the  appeal. 
Judgment  should  be  reversed,  and  a  new 
trial  granted,  with  costB  to  abide  the 
event.    All  concur. 
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Parker  v.  Coi>i.inb  et  hI. 

{Court  of  Appeals  of  New  Ycn%  Second  Dinie- 
lon.    June  3,  1891.) 

HVSBAND  AND  WiFE — AOBNCT— ASSIONMBKT. 

Where  the  husband  acts  as  his  wife's  agent, 
and  has  charge  ol  the  construction  of  bouses  on 
her  lots,  and  of  purchasing  material  therefor,  he 
has  authority  to  adjust  the  amounts  due  from  his 
wife  for  material,  but  he-has  no  authority  to  ad- 
just such  debts  for  the  purpose  of  their  being  as- 
signed to  one  to  whom  the  wife  gives  a  mortgage 
for  advances  to  be  used  in  building;  and  wtiere 
a  debt  so  adjusted  and  assigned  to  the  mortgagee 
is  really  less  than  the  amount  agreed  upon  when 
adjusted  by  the  husband,  and  assigned  to  the 
mortgagee,  who  paid  that  amount  to  the  material 
furnisher,  the  wife  is  bound  only  to  pay  what 
was  actually  due.    Reversing  11 JN.  Y.  Bupp.  109. 

Appeal  from  eopreme  court,  general 
term,  second  department. 

Horace  Ontves,  tor  appellants.  E.  O. 
Nekon,  for  respondent. 

Bradlry,  J.  The  action  was  brought 
to  foreclose  a  mortgage  made  by  the  de- 
fendant Collins  to  the  plaintiff  to  secure  by 
its  terras  the  payment  on  demand  of  f  22,- 
UOO  according  to  the  condition  of  a  bond 
made  by  the  mortgagor^  of  date  April  13, 
lt*88.  The  purpose  of  the  mortgage  was 
to  raise  money  to  enable  the  defendant' 
Theresa  B.  Collins  to  proceed  in  the  erec- 
tion of  houses  upon  the  mortgaged  prem- 
IseH  ot  which  she  had  the  title.  The  plain- 
tiff advanced  to  the  defendant  only  f350 
in  money.  Mrs.  Collins  afterwards  con- 
veyed the  premises  to  the  defendant  Til- 
ney.  The  plaintiff  claimed,  and  the  ref- 
eree found,  that  the  amount  ot  the  princi- 
pal sum  secured  by  and  due  on  the 
mortgage  was  f5,350,  and  the  contro- 
versy relates  to  the  claim  of  the  f 6,000. 
The  defendant  Jeremiah  J.  Collins  was 
the  husband  of  Theresa,  and.  as  her 
agent,  bad  charge  ot  the  work  of  con- 
struction on  these  and  other  houses, 
which  bad  at  the  time  the  mortgage  was 
made  progressed  to  considerable  extent, 
and  for  that  purpose  he  had  on  her  behalf 
purchased  materials  from  Hobby  & 
I)oody.  The  evidence  on  the  part  of  the 
plaintiff  tended  to  prove  that  at  the  time 
the  mortgage  was  prepared  at  the  office 
of  the  plaintiff  the  amount  then  due  from 
Mrs.  Collins  to  tbem  was  agreed  upon  be- 
tween her  busbaad  and  Mr.  Doody  as  f5,- 
000,  and  It  was  then  understood  It  should 
be  paid  by  the  plaintiff  or  an  assignment 
of  it  taken  b.v  him  from  Hobby  &  Doody, 
and  that  such  sum  should  be  a  part  of 
the  amount  secured  by  the  mortgage. 
This  was  contradicted  by  the  evidence  ot 
the  husband ;  and  the  referee  found  that 
on  the  13th  day  of  April,  in  the  presence  ot 
the  plaintiff,  it  was  mutually  agreed  be- 
tween the  defendant  .lereuilab  J.Collins, 
HB  the  agent  of  his  wife,  and  Doody,  that 
there  was  due  the  firm  of  Hobby  &  Doody 
from  the  wife  $5,000;  that  the  plaintiff,  re- 
lying upon  such  agreement,  purchased 
from  their  firm  their  claim  against  her, 
and  paid  tbem  therefor  f 5,000;  that  on 
that  day  it  was  agreed  between  the  plain- 
tiff and  Mr.  Collins,  as  agent  for  his  wife, 
that  the  plaintiff  should  make  to  her  a 
loan  of  522,000,  to  be  secured  by  her  bond 
and  mortgage  upon  the  premises,  the 
amount  to  be  ad  vanced  as  the  buildings 


progressed,  except  as  to  the  $5,000  as- 
signed to  the  plaintiff  by  Hobby  &  Doody, 
which  should  be  part  of  and  Included  in 
the  consideration  of  the  bond  and  mort- 
gage; and  that,  pursuant  to  such  agree- 
meut,  the  bond  and  mortgage  were  on 
that  day  prepared.  They  were  on  the 
same  day  executed  by  the  defendants  Col- 
lins, and  delivered  to  the  plaintiff.  The 
defendant  Mrs.  Collins  was  not  personally 
present  at  the  time  such  agreements 
were  made,  and,  so  far  as  appears,  had  no 
knowledge  of  them  at  the  time  she  execut- 
ed the  mortgage.  And  presumptively  she 
was  not  chargeable  with  any  arrange- 
ment made  by  her  husband  in  respect  to 
the  purpose  for  which  the  mortgage  was 
given  other  than  such  as  was  imported 
by  its  terms.  Gilbert  v.  Deshon,  107  N. 
Y.  324, 14  N.  E.  Bep.  818;  Graver  v.  Wilson, 
14  Abb.  Pr.  (N.  S.)  374,  47  N.  Y.  673,  Bank 
v.  Burns,  46  N.  Y.  170;  Smith  v.  Fellows. 
41  N.  Y.  Super.  Ct.  36. 

The  mortgage  purported  to  have  been, 
given  to  secure  the  payment  ot  a  sum  cer- 
tain, which  Mrs.  Collins  had  by  the  bond 
undertaken  to  pay  the  plaintiff;  and  the 
husband,  without  some  authority  from 
her  to  do  so,  could  not,  by  having  the 
possession  of  the  mortgage  and  delivering 
it,  charge  by  it  her  premises  with  any- 
thing other  than  her  debt.  She  testified 
on  the  subject  that  she  signed  the  mort- 
gage with  the  understanding  that  the 
money  secured  by  It,  amounting  to  $22,- 
000,  was  to  be  drawn  as  required  to  finish 
the  buildings.  That  evidently  was  sub- 
stantially the  purpose  ot  the  mortgage, 
and  It  was  Intended  to  secure  whatever, 
up  to  such  sum,  should  be  advanced  on 
that  account  by  the  plaintiff.  The  hus- 
band was  the  agent  of  the  wife  in  attend- 
ing to  the  work  of  construction,  purchas- 
ing, and  paying  for  the  materials,  and 
making  use  ot  her  money  tor  that  pur- 
pose. And  in  that  agency  was  the  au- 
thority to  settle  with  parties  who  had 
performed  work  upon  or  furnished  mate- 
rials tor  the  buildings,  aud  adjust  the 
amount  due  them  from  the  wife.  An- 
derson V.  Coonley,  21  Wend.  279.  This  is 
what  the  referee  found  he  did  with  Hobby 
&  Doody.  The  payment  ot  the  amount 
due  them  maybe  treated  as  within  the 
purpose  tor  which  the  husband  was  au- 
thorized to  raise  money  upon  the  mort- 
gage; and  if  the  plaintiff  had,  upon  the 
adjustment  gt  the  amount  owing  to  those 
parties,  advanced  it  at  the  request  of  the 
husband,  as  the  agent  of  his  wife,  it 
would  have  fairly  been  within  the  security 
contemplated  by  the  execution  of  the 
mortgage.  But  is  that  in  fact  the  situa- 
tion presented  by  the  evidence  and  find- 
ings ot  fact?  This  Inquiry  Isrendered  ma- 
terial by  the  finding  ol  the  referee  that  the 
amount  then  actuallj'  due  from  the  plain- 
tiff to  Hobby  &  Doo<ly  was  only  $3,920.- 
76.  Theplaiutiff  did  not  advance  the  mon- 
ey to  pay  the  debt  due  to  them,  but  ad- 
vanced it  to  obtain  an  assignment  of  their 
claim  to  hiniHelf  pursuant  to  arrangement 
with  the  husband.  It  was  not  within  the 
scope  of  authority  of  the  latter,  as  the  agent 
of  bis  wife,  to  adjust  the  amount  due 
those  persons  tor  the  purposes  of  an  as- 
signment ot  their  claims  to  the  plaintiff. 
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and  therefore  the  wife  wan  not  estopped 
frum  questioning  the  aetiial  anioantdne 
upon  It.  Blckford  v.  Menier.  107  N.  Y  490, 
14  N.  E.  Rep.  4«8,  The  plaintiff  having 
advanced  the  money,  not  to  pay  the  debt, 
but  to  obtain,  which  It  Beenis  lie  did,  ao 
asBlarnnient  of  It,  Btoo<l  In  the  same  rela- 
tion to  Mrs.  Collins  In  respect  to  the  claim 
as  had  his  assignors  before  the  transfer  to 
him,  and  it  was  subject  to  the  like  inquiry 
by  her  into  the  amount  due  upon  it  as  U 
It  still  had  been  held  by  them.  The  ad- 
justment of  it  with  them  by  the  husband 
at  M  specific  sum,  it  seems,  was  erroneous- 
ly made,  and  was  subject  to  review 
and  correction.  These  views  lead  to  the 
coucluHlon  that  the  judgment  should  be 
reversed,  and  a  new  trial  granted,  cost* 
to  abide  the  event,  unless  the  plaintiff 
stipulate  to  deduct  from  the  recovery  ♦!,- 
079.24,  and  interest  upon  the  sum  so  de- 
ducted from  April  13,  188K,  and,  in  that 
case,  the  judgment  be  so  modified,  and 
.as  modified  affirmed,  without  costs  in  this 
court  to  any  party.    All  concur. 


(127  N.  Y.  IW) 

iB  re  Booth's  Estate. 

TiMONET  V.  Booth. 

(Court  0/  Appeals  of  New  York,  Second  DMt- 
ion.    June:),  1891.) 

Wills— ExBODTioK—Bioiiiiia — ^AaKxowi.Ki>a- 

MBNT. 

Under  the  New  Jersey  statute  of  wills, 
providing  that  the  signature  to  a  will  "shall  be 
made  by  the  testator,  or  the  making  thereof  ao- 
knowledged  by  him,  and  such  writing  declared 
to  be  bis  last  will,  in  the  presence  of"  the  sub- 
scribing witnesses,  a  holographiu  will,  with  testa- 
trix's name  written  in  the  first  line,  bat  i)ot  sub- 
scribed at  the  end,  is  invalid  where  It  appears 
that  testatrix  handed  the  paper  to  one  of  the  sub- 
scribing  witnesses,  simply  saying:  "This  Is  my 
will;  take  it  and  sign  it."  AlBrming  10  N.  T. 
Bupp.  M4. 

Appeal  from  a  judgment  of  the  general 
term  of  the  fifth  department,  refusing  to 
probate  a  poper  alleged  to  be  the  last 
will  of  Cecilia  L..  Booth. 

On  theieth  of  Jnne,18a4, Cecilia  L.  Booth, 
a  resident  of  the  state  of  New  Jersey,  and 
the  wife  of  the  contestant,  wrote  In  lier  own 
hand  a  paper,  which  was  signed  by  two 
witnesses,  of  wiiich  the  following  ie  a  copy : 
"If  I,  Cecilia  L.  Booth,  should  die  within 
the  year  1884, 1  leave  to  my  sister,  Geral* 
dine  Josephine  TImoney.all  money  due  me 
from  my  late  deceased  father's  will ;  also 
my  wearing  apparel  aud  furniture;  and  I 
also  leave  to  my  little  nephew,  Albert 
Philip  Tlmtmey,  all  money  deposited  in 
the  Emigrant  Savings  Bank  in  my  maiden 
name,  Cecilia  L.  Hatfield.  Witnessed  by 
Amelia  Kubrcs,  Mamir  Clifford.  Juiie 
16th,  1884."  August  10,  1884,  Mrs.  Booth, 
then  a  citizen  of  the  state  of  New  Jersey, 
died  In  that  state,  leaving  personal  prop- 
erty in  the  city  and  county  of  New  York. 
Geraldine  Josephine  Timoney  presented 
the  instrument  to  the  surrogate's  court 
of  the  city  and  county  of  New  York  as  the 
last  win  and  testament  of  Cecilia  L. 
Booth,  and  asked  to  have  It  admitted  to 
probate  as  such,  which  was  contested  by 
the  husband  of  Mrs.  Booth.  The  surro- 
gate held  that  the  instrument  was  well 
executed  under  tlie  laws  of  New  Jersey,  and 


admitted  It  to  probate.  8  Dem.  Sur.  414. 
On  an  appeal  to  the  general  term  the  de- 
cision of  the  surrogate  was  reversed,  and 
a  new  trial  directed  by  a  jury.  38  Hun, 
644.  The  following  questions  were  sub- 
mitted to  the  jury,  all  of  which  wera 
found  In  the  athrmative,  except  the 
eighth,  which  was  answered  in  the  nega- 
tive. "(1)  Was  the  paper  propounded  as 
the  last  will  and  testament  of  Cecilia  L. 
Booth,  deceased,  written  by  her?  (2)  If 
such  paper  was  written  by  said  Cecilia  L. 
Booth,  where  was  it  written?  (8)  Was 
the  name  'Cecilia  Li.  Booth.'  appearing 
on  the  first  line  of  said  paper,  written  or 
made  by  Cecilia  L.  Bi>oth,  the  deceased 
wife  of  the  contestant?  (4)  If  said 
name,  'Cecilia  L.  Booth,'  was  written  by 
Cecilia  L.  Booth,  deceased,  was  it  written 
by  her  in  the  presence  of  two  witnetises 
who  were  present  at  the  same  time,  and 
who  subscribed  their  names  to  said  pa- 
per as  witnesses  In  the  presence  of  said 
Cecilia  I,.  Booth?  (5)  If  the  name  'Ce- 
cilia L.  Booth'  was  written  by  Cecilia  L. 
Booth,  deceased,  did  -she  acknowledge  the 
writing  or  making  thereof  in  the  presence 
ol  two  witnesses,  who  were  present  at 
the  same  time,  and  who  subscribed  tbeir 
names  to  said  paper  as  witnesses  in  tb'^ 
presence  of  said  Cecilia  L.  Booth?  (6)  If 
said  paper  and  said  name  of  'Cecilia  L. 
Booth'  was  written  or  made  by  said  Ce- 
cilia L.  Booth,  deceased,  did  she  declare  the 
same  to  be  her  last  will  In  the  presence  of 
two  witnesses,  present  at  the  same  time, 
who  Bnbscrlt>ed  their  names  thereto  as 
witnesses  la  the  presence  of  said  Cecil- 
ia L.  Booth?  (7)  Was  said  Cecilia  L. 
Booth,  at  the  time  of  making  or  executing 
said  paper,  mentally  competent  to  make 
or  execute  a  last  will  and  testament?  (8) 
If  Cecilia  L.  Booth,  at  the  time  of  making 
or  executing  said  paper,  was  mentally 
competent  to  execute  a  Inst  will  and  tes- 
tament, was  such  paper  procured  under 
undae or  impruper  influence  or  fraud?" 
The  proponent  applied  for  a  judgmental 
the  general  term,  which  was  denied,  and 
the  contestant  for  a  new  trial,  which  was 
granted,  on  the  ground  that  the  answer 
to  the  fifth  question  was  not  sustained  by 
the  evidence.  18  N.  Y.  St.  Rep.  844.  Upon 
the  second  trial  by  jury  all  of  the  Issues 
were  again  found  in  favor  of  the  propo- 
nent, but  the  general  term  again  denied 
proponent's  motion  for  judgment,  and  de- 
nied the  contestant's  motion  for  a  new 
trial  on  all  of  the  questions,  but  held  that 
the  answer  of  the  jury  to  the  fifth  ques- 
tion was  unsupported  by  the  evidence, 
and  directed  a  new  trial  of  that  question 
only.  Upon  the  third  trial  by  Jury  they 
were  directed  to  answer  the  filth  ciuestion 
In  the  negative.  Upon  appeal  to  the  gen- 
eral term  the  direction  was  sustained, and 
It  was  held  that  the  will  was  not  entitled 
to  be  probated,  from  which  judgment  an 
appeal  was  taken  to  the  court  of  appeals. 
For  former  reports,  see  6  N.  Y.  Supp.41 ;  10 
N.  Y.  Supp.  944. 

J.  Stewftrt  Ross,  for  proponent,  appel- 
lant. B.  F.  B''atsoo,  for  contestant,  re- 
spondent. 

PoLt.ETT,  C.  J.,  {after  atntlag  the  facta 
aa  above.)    At  common  law,  It  a  person 
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wrote  his  name  In  the  body  of  a  will  or 
contract  -with  intent  to  esecate  It  tn  that 
manner,  the  Hiffnature  Bo  written  was  as 
valid  us  though  sobscribed  at  theend  ot 
the  instrument.  Merritt  v.  Glason,  12 
Johns.  102;  same  case,  sub  nom.  Clason 
V.  Bailey,  14  Johns.  484,  People  v. Murray, 
6  Hill,  4«8;  Caton  v.  Caton,  L.  R.  2  H.  L. 
127;  2  Kent,  Comra.  511;  1  Dart,  Vend. 
(6thEd.)270;lJarm.Wills.(Blgelow'8Ed.) 
79.  We  shall  assume,  without  deciding, 
that  under  the  laws  of  New  Jersey  a  will 
may  be  legally  executed  if  the  name  of  the 
testator  Is  written  by  him  in  the  body  of 
th«»  instrument  with  intent  to  so  execute 
It.  The  statute  of  that  state  which  pre- 
scribes the  mode  in  which  wills  shall  be 
executed,  provides:  "All  wills  and  testa- 
ments •  *  •  Biialt  be  in  writing,  and 
shall  be  signed  by  the  testa  tor,  which  sig- 
nature shall  be  made  by  the  testator,  or  the 
making  thereof  acknowledged  by  him,  and 
such  writing  declared  to  be  his  last  will,  in 
the  presence  of  two  witnesses  present  at 
the  same  time,  who  shall  subscribe  their 
names  thereto  as  witnesses  in  the  pres- 
«nce  ut  the  testator. "  Under  this  statute 
it  was  held  (In  re  McElwaine,  18  N.  J.  Eq. 
499)  that "  four  things  are  required :  Fiivt, 
that  the  will  shall  be  in  writing;  aecoitdly, 
that  it  shall  be  signed  by  the  testator; 
£A/n/(y,'that  such  signature  shall  be  made 
by  the  testator,  or  the  making  thereof  ac- 
Icnowledged  by  him,  in  the  presence  of  two 
witnesses;  fourtbly,  that  it  shall  be  de- 
clared to  be  his  last  will  in  the  presence  of 
these  witnesses.  Each  and  every  one  of 
these  requisites  must  axist.  They  are  not 
In  the  alternative.  The  third  requisite 
contains  an  alternative,  but  one  of  these 
alternatives  must  exist.  The  second  requi- 
site, the  signing  by  the  testator,  must  ex- 
ist. The  second  alternative  of  the  third, 
to-wit.  that  he  acknowledge  'making  of 
the  signature,'  will  not  supply  the  want 
of  the  second.  Where  there  Is  nu  proof  as 
to  the  making  of  the  signature,  such  ac- 
K-nowledgment  is  sufficient  evidence  that 
be  made  it,  and  would  .prove  compliance 
with  the  requisite  of  signing  by  hiro.  But 
when  it  is  clear  that  the  testator  did  not 
sign  the  will,  this  acknowledgment  is  not 
flotficlent.  The  words  of  the  act  are  clear; 
and  the  object  is  equally  clear,  and  re- 
quires this  construction  to  the  words." 
This  language  was  used  in  respect  to  a 
will  to  which  the  name  of  the  testatrix 
was  subscribed  by  one  of  the  subscribing 
witnesses  at  her  request,  in  her  presence, 
and  in  the  presence  of  both  subscribing 
witnesses.  After  tbis  was  dune  the  testa- 
trix said  **  that  was  her  name  and  seal," 
but  did  not  acknowledge  it  to  be  her  sig- 
nature, nor  did  she  then  declare  that  the 
Inslrument  was  her  will;  and  it  was  held 
not  to  have  been  executed  In  accordance 
with  the  statute.  Whenever  the  name  of 
a  testator  appears,  whether  in  the  body 
or  at  the  end  of  a  will.  It  must  have  been 
written  with  intent"  to  execute  it;  other- 
wise it  Is  without  force.  When  a  testator 
or  the  maker  of  a  contract  subscribes  it 
at  the  end,  and  in  the  manner  in  which 
legal  Instruments  are  usually  anthentlcat- 
«d,  a  presumption  arises  that  the  signa- 
ture was  affixed  for  the  purpose  of  creat-' 
ing  a  valid  instrument.    But  when   the 


name  Is  written  near  the  beglhning  of  the 
document,  where, ias  a  rule,  names  are  In- 
serted by  way  of  description  of  the  per- 
son who  is  to  execute  it,  and  rarely  as 
8lgnatures,itmu8t,  beforelt  can  be  held  to 
have  been  inserted  for  the  purpose  of  vali- 
dating the  instrument,  be  proved  to  have 
been  written  with  thut  intent.  The  rec- 
ord contains  no  evidence  tending  to  show 
that  Mrs.  Booth,  directly  or  indirectly,  by 
word  or  gesture,  referred  to  her  name  in 
the  first  line  of  the  paper  as  her  signature, 
nor  is  there  evidence  of  any  act  on  her 
part  from  which  it  might  be  Inferred  that 
the  name  there  written  was  intended  to 
be  in  execution  of  a  completed  will ;  and 
her  simple  declaration  to  Mamie  Clifford, 
one  of  the  subscribing  witnesses,  "This  is 
my  will;  take  it  and  sign  it,"  standing 
alone,  is  Insufficient  to  sustain  n  finding  or 
verdict  that  the  name  "Cecilia  L.  Booth, " 
written  by  her  in  the  first  line  of  the  docu- 
ment, was  there  written  with  Intent  that  it 
should  have  effect  as  her  signature  in  final 
exec'itlon  of  a  will.  We  are  referred  by 
the  learned  counsel  for  the  appellant  to  In 
re  Higgins.  94  N.  Y.  ,554 ;  In  re  Phillips,  98 
N.  Y.  267;  In  re  Hunt,  110  N.  Y.  278, 18  N.  E. 
Rep.  106,— In  which  it  was  held  that  when  a 
testator  subscribes  a  will  at  the  end.  and 
exUlblts  it  and  the  signature  to-the  sub- 
scribing witnesses,  declares  it  to  be  his 
Inst  will  and  testament,  and  requests 
them  tn  sign  It  as  witnesses,  it  is  a  suffi- 
cient acknowledgment  of  the  signature. 
Those  cases  are  quite  different  from  the 
one  at  bar,  in  this:  The  signatures  hav- 
ing been  subscribed  at  the  end, in  the  usual 
way  in  which  instruments  are  finally  au- 
thenticated, the  legal  presumption  arose 
that  the  signatures  wem  written  for  the 
purposeof  finally  executlngthedocnments. 
But,  as  we  have  before  shown,  there  is  no 
legal  presumption  arising  from  the  face  of 
this  instrument  that  the  name  was  writ- 
ten as  a  signature,  nor  is  there  evidence 
outside  of  the  paper  from  which  such  an 
inference  can  be  safely  drawn.  It  has  been 
the  object  of  the  statutes  of  the  various 
states  prescribing  the  mode  in  which 
wills  must  be  executed  to  throw  such 
safeguards  around  those  transactions  ns 
will  prevent  fraud  and  imposition;  and  it 
is  wiser  to  construe  these  statutes  closely, 
rather  than  loosely,  and  so  open  a  door 
for  the  perpetration  of  the  mischiefs  which, 
the  statutes  were  designed  to  prevent. 
The  judgment  and  orders  appealed  from 
should  be  affirmed,  with  costs,  payable 
out  of  the  estate.  All  concur,  Bbowk,  J., 
not  sitting. 

(127  N.  T.  151) 

MoMNKT  et  ah  V.  Merz  et  al. 

(Court  of  Appeals  of  New  York,  Second  DM»- 
ion.    June  'i,  1891.) 

PaOTOBS— ACCOUNTINO — AOVAKCKS— RBVIBW  OS 

Appbai,. 

1.  Where  a  factor  on  termination  of  his 
agency  refuses  to  deliver  to  his  principal  the 
goods  then  in  his  hands  until  he  is  repaid  bis 
advances  thereon,  when  he  is  at  the  time  in  debt 
to  his  principal,  the  factor  Is  chargeable,  on  an 
accounting,  with  the  market  value  ol  the  goods 
at  the  time  of  such  retosal. 

2.  It  is  no  defense  to  a  suit  for  such  account- 
ing that  there  is  pending  a  suit  by  the  govern- 
ment against  the  factor  to  recover  as  a  penalty  the 


Digitized  by 


Google 


828 


N0RTHEASTEBN^"SEP0BTER.  Vol.  27. 


(N.T. 


value  of  tbe  part 'of  the  goods  consigned  to  blm, 
on  tbe  ground  that  they  had  been  undervalued  by 
the  principal  in  fraud  of  the  revenue  law,  since 
no  recovery  could  be  had  a^alnsc  the  factor  in 
such  suit  unless  an  actual  intent  on  his  part  to 
defraud  the  government  had  been  shown,  in 
wbich  case  he  would  have  no  claim  against  tiie 
principal  for  reimbursement. 

8.  A  principal  authorized  his  agent  to  employ 
counsel  in  a  suit  brought  against  the  agent.  The 
agent  did  so,  and  afterwards  compromised  the 
suit  without  the  principal's  authority.  Upon  an 
accounting,  tbe  lower  court  allowed  the  agent 
credit  for  half  the  attorney's  fees  and  half  the 
amount  paid  in  settlement  of  the  suit.  BeHd,  that 
the  agent  should  be  allowed  credit  for  the  entire 
amount  of  the  attorney's  fees. 

4.  The  principal  having  taken  no  appeal,  his 
liability  for  the  entire  attorney's  fees  was  not 
affected  by  the  Judgment  against  him  for  half  the 
sum  paid  in  settlement,  since  the  validity  of  that 
part  of  the  decree  was  not  before  the  appellate 
court. 
Modifying  6  N.  Y.  Supp.  918. 

Apiieal  from  superior  court  of  New  York 
city,  general  term. 

William  Man,  for  appellants.  WUUa.m 
H.  Arnoux,  for  respondents. 

Brown,  J.  Tbe  plaintiffs  were  manu- 
facturers of  aniline  colors  or  dyes  at  La 
Plalue,  Switzerland,  and  tbe  defendants 
were  tiielr  consignees  and  agents  at  tbe 
city  of  New  York  for  the  sale  of  such  dyes. 
By  tbe  agreement  between  tbe  parties  tbe 
defendants  were  to  pay  freight  and  im- 
port duties  upon  the  goods,  advance  to 
the  plaintiffs  50  per  cent,  of  tbe  Invoice 
price,  and  render  account  of  sales  semi- 
monthly, deducting  and  receiving  a  com- 
mission of  8J^  per  cent,  on  tbe  sales  for 
their  services.  This  agreement  was  ter- 
minated In  June,  1883.  Tbe  complaint  al- 
leges an  indebtedness  from  the  defendants 
upon  an  account  from  January  1, 1'KSO,  to 
July  1. 1883,  of  ¥18,958.40,  and  a  demand  and 
refusal  of  payment.  That  there  was  a 
large  indebtedness  to  the  plaintiffs  ap- 
peared from  an  account  rendered  by  the 
defendants.  Some  items  of  account  were 
in  dispute  on  the  trial,  but  are  not  before 
us  on  this  appeal.  On  the  26th  of  J  que, 
1883,  tbe  defendants  had  in  hand  of  the  con- 
signed goods  1,590  pounds,  of  the  market 
value  of  tbat  date  of  f4,995.05.  Tbe  ref- 
eree charged  the  defendants  with  this 
amount,  giving  them  credit  for  tbe  duties 
and  other  charges  that  had  been  paid, 
'rhis  is  now  claimed  by  the  defendants  as 
erroneous.  After  the  date  above  men- 
tioned the  value  of  tbe  goods  declined.  A 
part  were  sold  by  defendants  for  $1,739.55, 
and  the  value  of  tbe  remainder  at  tbe  time 
of  the  trial  was  shown  to  be  9947.36,  and  it 
Is  the  defendants'  claim  that  these  two 
last-mentioned  sums  should  be  substituted 
for  the  value  of  tbe  goods  in  June,  1883.  We 
are  of  the  opinion  that  the  referee's  ruling 
was  correct.  While  the  referee  has  not 
found  specifically  that  a  demand  was 
made  for  the  goods  by  the  plaintiffs,  such 
fact  appears  In  the  evidence,  and  that  tbe 
defendants  refused  to  deliver  them  to  the 
plaintiffs'  agent  unless  they  were  paid  a 
sum  upwards  of  $6,000,  which  represented 
the  advancements  on  the  goods  and  the 
amount  paid  for  freight  and  duties.  The 
defendants  had  no  right  to  makesuch  pay- 
ment a  condition  of  the  delivery,  as  their 


uwD  account  showed  a  large  indebtedness 
at  that  time  t«  the  plaintiffs  for  sales; 
and,  as  they  bad  in  their  answer  a8!:ed  for 
an  accounting,  they  were  properly  charged 
with  the  value  of  the  goods  on  hand  at 
tbe  termination  of  the  agency.  And  we 
may  presume  a  finding  in  accordance  with 
the  evidence  lu  tbe  case,  tbat  tbey  refused 
to  deliver  tbe  goods  npoa  plaintiOa'  de- 
mand. 

The  main  defense  pleaded  by  tbe  defend- 
ants, and  the  one  mainly  relied  on  on  this 
appeal,  was  tbe  pendency,  undetermined, 
of  an  action  brought  by  the  United  States 
against  tbe  defendants  to  recover  as  a 
penalty  tbe  value  of  a  part  of  the  goods 
consigned  to  them  by  tbe  plain  tiBs,  and 
which  value  was  in  excess  of  the  amount 
claimed  in  this  action.  This  penalty  was 
claimed  upon  the  ground  tbat  tbe  goods 
were  undervalued  In  tbe  invoices  which 
defendants  bad  used  in  entering  said 
goods  at  the  custom-house.  It  appeared 
in  this  action  that  such  invoices  were  pre- 
pared and  made  un  by  tbe  plaintiffs,  and 
with  tbem  defendants  had  nothing  to  do; 
and,  if  they  were  false  undervaluations  of 
tbe  goods,  for  the  purpose  of  evading  tbe 
revenue  laws,  such  acts  were  the  plain- 
tiffs', and  not  the  defendants'.  Tbe  de- 
fendants alleged  in  their  answer  and 
claimed  upon  the  trial  tbat  tbh  action 
could  not  be  maintained  while  the  govern- 
ment suit  was  pending,  but  tbe  referee 
overruled  this  claim,  to  which  an  excep- 
tion was  taken.  Upon  the  assumption 
that  defendants  could  have  been  entitled 
to  be  reimbursed  for  any  sum  which  tbey 
would  have  been  compelled  to  pay  in  tbe 
government  suit  as  a  penalty  for  false  and 
fraudulent  valuations  put  upon  the  goods 
by  the  plaintiffs,  sucb  facts  might  have 
Justified  the  court  in  staying  the  trial  of 
this  action  until  the  determination  of  the 
government  suit.  The  defendants  could 
thus  have  been  enabled  to  ascertain  tbe 
amount  of  their  liability,  and  possibly  as- 
serted it  as  a  counter-claim  to  the  canse 
ol  action  allegedin  tbe  complaint.  Wheth- 
er such  an  application  was  made  or  not 
we  are  not  informed.  But  as  a  defense 
the  mere  pendency  of  the  government  suit 
was  not  available.  It  had  no  connection 
with  the  cause  of  action  set  up  in  the  com- 
plaint, and  could  not  be  pleaded  either  in 
bar  or  in  abatement. 

But,  passing  this  qnestion,  It  is  clear 
that  there  was  no  liability  to  the  govern- 
ment upon  tbe  part  of  tbe  defendants. 
Tbe  government  suit  was  based  npon  sec- 
tions 2839  and  2864  of  the  Revised  Statutes. 
These  sections  were  construed  by  tbe  su- 
preme court  of  tbe  United  States  in  U.  S. 
V.  Aulfmordt,  122  U.  S.  \Vl,  7  Sup.  Ct.  Rep. 
1182  and  it  was  there  held  that  section 
2839  applied  only  to  purchased  goods,  and 
that  there  could  be  no  recovery  under  it 
for  tbe  forfeiture  of  the  value  of  imported 
merchandise,  tbe  property  of  tbe  foreign 
manufacturer,  against  the  person  to 
whom  it  was  consigned  for  sale  on  com- 
mission, the  forfeiture  being  claimed  on 
the  ground  tbat  tbe  -merchandise  was  en- 
tered at  invoice  prices  lower  than  the 
market  value  at  the  place  of  exportatlon,- 
and  that  section  2864,  so  far  as  it  provides 
for  a  forfeiture  ol  tbe  value  of  merchan- 
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dlse,  was  repealed  by  section  12  of  tbe  act 
of  June  22,  1874.  The  complaint  In  the 
guvernmeut  salt  against  defendants 
sought  to  recover  the  value  of  the  goods, 
and  there  was  no  attempt  raudu  to  forfeit 
the  goods  themselves.  Under  the  decision 
cited,  therefore,  there  was  no  liability. 
But  the  whole  current  of  authority  in  the 
United  States  courts  is  to  the  effect  that 
in  suits  for  penaltien  and  for  forfeitures 
against  a  consignee  an  actual  intent  on 
his  part  to  defraud  must  be  shown.  U.  S. 
T.  Ninety  Demijohns  of  Kum,  8  Fed. 
Bep.  485;  Forty  Sacks  of  Wool,  14  Fed. 
Kep.  643;  The  Purissima  Coucepcion,  21 
Fed.  Kep.  338.  In  t4iis  case  it  appears 
from  findings  mad*  at  defendants'  request 
that  no  such  intent  existed,  and  that  de- 
fendants had  no  knowledge  of  the  cost  of 
manufacture  of  the  goods,  and  were  ie- 
norant  of  any  undervaluation  In  said  in- 
voices in  entei^ng  the  goods  at  the  cus- 
tom-house. It  is  very  clear,  tbereloce,  we 
tliink,  that  if  the  government  could  estab- 
lish any  liability  against  the  defendants 
It  would  be  for  their  own  wrongful  acts, 
aud  upon  grounds  that  would  not  sus- 
tain a  claim  on  their  part  against  plain- 
tiffs either  for  reimbursement  or  contribu- 
tion. While  it  is  true,  as  claimed  by  the 
learned  counsel  for  the  defendants,  that 
in  deciding  this  question  we  should  not 
look  into  the  merits  of  the  controversy 
between  them  and  the  government,  or  at- 
tempt to  decide  or  forecast  w^hat  would 
be  the  result  of  that  suit,  we  may  exam- 
ine the  legal  principles  that  are  applicable 
tu  and  must  govern  the  determination  of 
that  and  ail  kindred  cases,  and  determine 
whether  a  recovery  upon  such  principles 
would  support  a  claim  for  reimbursement 
by  defendants  against  the  plaintiffs.  Ap- 
plying, therefore,  the  rules  of  law  that 
liave  been  settled  by  the  highest  court 
lavIng  jurisdiction  over  cases  of  vtolations 
of  the  revenue  laws,  we  must  reach  the 
'■onclusion  that  the  general  government 
Xiaa  no  claim  against  the  defendants 
•vhich,  if  paid  and  satisfied,  could  be  made 
the  basis  of  a  recovery  or  counter-claim 
■■against  the  plaintiffs.  The  referee's  con- 
clusion that  the  government  suit  was  not 
a  defense,  nor  an  obstacle,  during  its  pend- 
ency, to  the  prosecution  of  this  action, 
was  therefore  correct.  A  further  coun- 
ter-claim was  pleaded  and  asserted  by  de- 
fendants, growing  out  of  the  settlement 
and  compromise  of  another  and  prior  gov- 
ernment suit  for  undervaluation  of  other 
goods  consigned  to  them  by  plaintiffs. 
Soch  suit  appears  to  have  been  settled  by 
the  payment  to  the  government  of  the 
sum  of  110,002.19,  and  defendants  paid  to 
the  counsel  employed  to  defend  the  same 
the  sum  of  $2,250.  The  grounds  of  that 
suit  were  precisely  similar  to  those  al- 
leged in  the  suit  already  discussed,  and 
what  has  heretofore  been  said  disposes  of 
the  defendants'  claim  for  reimlmrsement 
from  plaintiffs  of  the  sum  paid  to  the  gov- 
ernment, .so  far  as  the  plaintiffs'  liability 
therefor  rested  upon  the  sole  fact  of  the  re- 
covery against  the  defendants  based  upon 
the  facts  set  out  in  the  government  com- 
plaint. There  was,  however,  an  attempt 
at  the  trial  to  prove  authority  to  the  de- 
fendants from  the  plaintiffs  to  settle  with 


the  government,  and  an  lohplied  promise 
to  repay  defendants,  growing  out  of  the 
delegation  of  such  authority.  The  referee 
found  that  prior  to  the  settlement  of  the 
suit  any  authority  given  to  the  defend- 
ants by  the  plaintiffs  to  compromise  with 
the  government  was  revoked,  and  such 
finding  has  ample  support  in  the  evidence. 
The  referee  found,  however,  that  the  de- 
fendants were  specially  authorized  to 
employ  counsel  In  such  suit  on  plaintiffs' 
behalf,  and  that  the  sum  paid  to  such 
counsel  .was  a  reasonable  and  proper  sum 
for  their  services.  The  referee  fnrther 
found  as  a  conclusion  of  law  that  the  sum 
of  $12,2.52.19,  paid  to  settle  the  govern- 
ment suit,  and  tor  counsel  fees  therein, 
should  l>edlvlded  belwef^n  the  parties, and 
in  this  conclusion  the  plaintiffs  acquiesced, 
but  defendants  excepted  and  appealed. 
As  already  stated,  the  plaintiffs,  not  hav- 
ing authorized  the  compromise  with  the 
government,  were  not  liable  for  the  sum 
paid  by  the  defendants.  By  what  princi- 
ple the  learned  referee  reached  the  conclu- 
sion that  they  were  liable  for  one-halt  we 
need  not  inquire,  as  plaintiffs  have  ac- 
cepted that  decision,  and  no  question  as  to 
its  correctness  is  before  us.  But  as  to  the 
sum  puld  for  counsel  fee  we  think  that  the 
defendants  were  entitled  to  be  reimbursed. 
Counsel  were  employed  in  plaintiffs'  be- 
half by  their  specific  authority,  and  they 
bad  doubtless  sufficient  interest  in  the 
charge  made  to  be  represented  at  the  trial, 
and  to  keep  informed  as  to  the  progress 
of  the  suit.  The  respondents  urge  that 
the  referee  was  wrong  in  charging  them 
with  one-half  of  the  sum  paid  to  the  gov- 
ernment, aud  that,  as  the  defendants  have 
really  had  a  more  favorable  decision  than 
they  were  entitled  to,  the  judgment  should 
not  be  further  modified  in  their  favor.  It 
the  plaintiffs  had  appealed  wecould  doubt- 
less offset  one  error  against  the  other.  It 
there  was  an  error  in  the  referee's  decision. 
But  we  cannot  take  cognizance  of  an  er- 
ror to  which  no  exception  was  taken,  and 
from  which  no  appeal  was  made,  and  we 
must  assume  that  there  was  evidence  to 
sustain  the  referee's  decision.  We  are  nec- 
essarily confined  In  our  exumlnatiun  of 
the  case  to  the  questions  raised  by  the  de- 
fendants' exceptions.  The  defendants  are 
entitled,  therefore,  to  the  allowance  of  the 
whole  amount  paid  to  counsel.  No  other 
exception  in  the  case  requires  considera- 
tion. The  judgment  should  be  modified 
by  deducting  from  the  amount  of  the  re- 
covery, as  stated  In  the  referee's  report, 
the  sum  of  #1,125,  with  Interest  from 
Manih  9, 1883,  and,  aa  modified,  affirmed, 
without  costs.    All  concur. 

(127  N.  T.  190) 


Taw  v.  State. 

(Cov/rt  of  Appeals  of  New  York,  SeoonA  Dtote- 
ion.    June  2,  1891.) 

Claims  aoaisst  State— Tims  o»  Filino. 

1.  The  year  within  which  a  claim  for  land 
permanently  appropriated  for  canal  purposes  must 
be  filed  under   1   Rev.  St.  N.  Y.  c.  9,  Ut.  9,  art. 
1,  S  49,  does  not  begin  to  run  in  favor  of  the  state 
against  the  claimant  until  the  boundaries  of  tJao 
land  have   been  either  marlted  on  the  groimd  by 
monuments,  or  described  on  maps  made  and  file**, 
by  the  officers  of  the  state.  . 

a.  Hor  does  it  begin  torun  against  a  olaimiox- 
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damages  for  land  temporarily  taken  tintil  the 
state  nas  ceased  to  use  it. 

Appeal  from  an  award  ol  the  board  of 
claims  dismissing  the  proceedinKS  and 
awarding  nothing  for  lands  appropriated 
by  the  state  for  the  construction  of  the 
new  Oneida  Lake  canal,  on  the  ground 
that  right  to  recover  damages  is  barred 
by  the  statute  of  limitutions. 

M.  J.  Hboecraft,  for  appellant.  John 
W  Hog&n,  Deputy  Atty.  Gen.,  for  the 
State. 

FoLLKTT,  C.  J.  Prior  to  February  8, 
1878,  the  date  of  the  appointmeut  of  the 
flrst  superintendent  of  pablic  works,  the 
board  of  canal  commissioners  hadthegen- 
eral  care  and  superintendence  of  thecanals 
of  this  state,  with  power  tu  appropriate, 
permanently  ur  temporarily,  lands  neces- 
sary for  their  construction  or  mainte- 
nance. Const,  art.  5,  §  8,  as  amended  in 
1876;  1  Rev.  St.  pp.  219,  220,  §§  9, 16.  The 
construction  of  the  newUneidaLakecanal 
was  authorized  by  chapter  984  of  the  Laws 
of  18G7,  pursuant  to  which  it  was  after- 
wards built;  and  in  the  course  of  its  con- 
struction the  state  permanently  appropri- 
ated about  eight  acres,  and  temporarily 
appropriated  about  twelve  acres  of  the 
claimant's  land',  for  which  no  compensa- 
tion has  been  made.  On  the  30tb  of  Jan- 
uary, 1871,  the  claimant  filed  his  claim  for 
damages,  which  was  tried  by  the  board 
of  canal  appraisers,  which  awarded  the 
claimant  nothing,  on  the  ground  that  the 
statute  of  limitations  wa?  a  bar.  Upon 
«n  appeal  to  thecanal  board  ahearingwas 
awarded,  which  was  had  before  the  board 
of  claims,  pursuant  to  chapter  205  of  the 
Laws  of  18S8,  which  disallowed  the  claim, 
and  dismissed  the  proceeJings  by  an  or- 
der entered  May  5,  1886,  upon  the  ground 
that  the  claim  was  barred  by  the  statute 
of  limitations,  from  which  order  an  ap- 
peal to  this  court  was  taken.  The  rec- 
ord which  we  are  called  on  to  review  is  a 
very  unsatisfactory  one.  The  statute  reg- 
ulating the  practice  of  the  board  of  claims 
provides :  "  Upon  the  hearing  of  all  claims 
before  the  board  the  rule  of  evidence  now 
prevailing  in  the  courts  of  record  of  this 
state  shall  be  observed,  and  the  practice 
upon  snch  hearing  of  claims  and  taking 
appeals  from  the  final  order  or  award 
made  therein  shall  conform,  tie  near  as 
may  be,  to  the  practice  now  prevailing 
In  the  sut>reme  court  of  this  state,  upon 
the  trial  of  actions,  and  upon  appeal." 
Laws  1883,  c.  205,  §  11,  as  amended  by 
chapter  60,  Laws  1884.  Under  this  stat- 
ute decisions  of  the  board  of  claims  should 
be  In  writing,  signed  by  all  or  a  majority 
of  the  commissioners,  and  separately  stat- 
ing the  facts  found  and  the  conclusions  of 
law,  pursuant  to  the  practice  in  the  su- 
preme court,  as  prescribed  by  sections  1010 
and  1022  of  the  Code  of  Civil  Procedure. 
Again,  the  eighth  section  of  chapter  205  of 
the  Laws  of  1883  provides,  (section  8:) 
"On  the  termination  of  a  hearing  before 
the  board  of  claims,  the  commissioriei-s, 
or  any  two  of  them,  shall  make  and  as- 
sign [sign]  the  award  of  the  board,  which 
shall  contain  the  names  of  the  persons  in- 
terested; the  names  ol  the  attorneys.  It 
any,  who  appeared  for  the  claimant,  or 


by  whom  the  claim  was  made;  the 
amount  allowed  theclalmant,if  any;  and, 
if  it  be  a  case  where  the  state  seeks  to  ap- 
propriate or  has  appropriated  lands  for 
public  use,  a  description  by  metes  and 
bounds  of  the  land  appropriated,  and  for 
which  the  award  is  made;  and  what 
amount,  If  any,  the  board  has  deducted 
from  the  claim  for  claims  of  the  state 
against  the  i-iaimant;  or  payments,  an 
entity  of  which  shall  be  made  in  detail  by 
the  clerk  of  said  board  in  the  bouk  kept 
by  him  for  that  purpose,  which  entry 
shall  be  signed  by  the  commissioners 
making  such  award. "  The  final  oi-der  or 
award  contains  no  description  of  tbe lands 
appropriated,  nor  does  it  show  what 
facts  were  deemed  to  be  established  by 
the  evidence,  nor  is  It  signed  by  any  of  the 
commlBsionei-s;  and  this  court  Is  com- 
pelled to  decide  this  appeal  by  an  exami- 
nation of  the  evidence,  which  Is  far  from 
giving  a  satisfactory  account  of  tbe  pro- 
ceedings taken  by  the  state,  when  taken, 
or  how  much  land  the  state  claims  tu 
have  appropriated,  either  permanently  or 
temporarily.  It  appears  that  Octol>er  23, 
1867,  It  was  resolved  by  tbe  contracting 
board  to  build  a  new  canal  on  a  line  laid 
down  on  the  map  theretofore  prepared, 
and  then  exhibited  by  the  state  engineer 
and  surveyor;  and  December  18, 1867,  the 
construction  of  the  canal  was  let.  Tbe 
lines  showing  the  permanent  location  of 
the  land  taken  for  its  construction  were 
partly  established  and  marked  on  the 
ground  by  stakes  in  1868,  but  this  work 
was  not  completed  until  1870.  It  does 
not  appear  when,  if  ever,  tbe  lines  were 
established  on  the  claimant's  farm.  The 
work  of  constructing  tbe  canal  was  be- 
gun in  May,  1868,  was  continued  until  Oc- 
tober or  December  of  that  year,  when  it 
was  suspended,  was  recommenced  in 
June,  1874,  and  continued  until  January, 
1875,  when  It  was  suspended  for  a  time, 
was  afterwards  resumed,  and  was  in 
progress  at  the  time  of  the  hearing  of  this 
claim  by  the  board  of  canal  appraisers  in 
September,  1877.  We  think  the  year  with- 
in which  the  claimant  was,  by  the  forty- 
ninth  section  of  article  1,  tit.  9,  c.  9,  of 
the  first  part  of  the  Revised  Statutes, 
re(|ulred  to  file  his  claim,  or  be  forever 
barred  from  recovering  compensation, 
does  not  begin  to  run,  as  to  lands  per- 
manently appropriated,  until  tbe  quan- 
tity has  been  determined  by  the  officers  of 
the  state,  and  Its  boundary  lines  de- 
scribed on  maps  which  tliey  are  authorised 
to  make  and  file,  or  marked  on  the  ground 
by  monuments  in  such  a  manner  that  tbe 
owner  had  the  means  of  ascertaining  tbe 
quantity  and  boundaries  of  the  land  to 
be  taken.  The  case  does  not  show  that 
tbe  state  described  the  lands  wbich  it  pro- 
posed to  appropriate,  or  that  it  described 
the  boundaries  on  tbe  ground  a  year  be- 
fore the  claimant  filed  his  claim.  As  be 
tore  stated,  it  appears  that  the  exterior 
or  blue  lines  were  not  all  established  until 
some  time  in  1870.  There  is  nothing  in 
the  evidence  warranting  the  board  In  In- 
ferring that  snch  work  was  completed  be- 
fore January  SOtb  of  that  year.  As  to  the 
land  temporarily  taken,  thestatutedid  not 
begin  to  run  against  the  claimant  until  tbe 
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state  had  ceased  to  ase  it;  for  until  that 
time  the  ciaiinaDt  could  not  ascertain  the 
extent  ot  hlH  damagea,  or  the  length  ol 
time  which  he  would  be  deprived  of  its 
use.  There  iB  nothlug  In  the  case  Justify- 
ing the  concluHion  that  the  state  had 
ceaeed  to  occupy  the  lands  temporarily 
taken  for  more  than  a  year  prior  to  the 
(late  ot  filing  the  claim.  On  the  contrary, 
the  undisputed  evidence  is  that  the  work 
of  eonstractlon  was  not  completed  until 
long  after  the  claim  was  filed.  The  lau- 
guage  of  the  court  of  appeals  In  Corklngs 
T.  State,  99  N.  Y.  491.  499,  2  N.  E.  Rep.  454, 
and  3  N.  E.  Rep.  660,  is  particularly  applica- 
ble to  this  cace.  Itwas  theresaid:  "When 
the  state,  to  a  just  claim,  such  as  this 
is  found  to  be,  has  no  better  or  other 
defense  than  the  statute  of  limitations,  It 
should  at  least,  both  upon  the  law  and 
the  facts,  establish  that  defense  with  rea- 
sonable clearness  and  certainty."  The 
award  should  be  reversed,  and  a  rehear- 
ing granted  before  the  board  of  claims, 
with  coats  to  abide  the  event.   All  concur. 


azr  N.  T.  268)         

Holmes  &  Griggs  Man.cf'g  Co.  v.  Holmes 
&  Webskll  Metal  Co.  et  a/. 

(Court  cf  AppecUa  of  New  York,  Second  Divia- 
ion.    June  2,  1891.) 

COBPOBATI0H8— CJONTBiCTS  —  EsTOPFBIi— TbjTDBR. 

1.  A  private  corporation  may,  with  tte  con- 
sent of  its  stockholders,  sell  all  its  property  to 
anothei^  corporation,  and  take  stock  ol  the  latter 
company  in  payment  therefor. 

2.  One  who  has  bought  property  from  a  cor- 
poration cannot,  when  sued  for  the  price,  set  up 
in  defense  that  the  corporation  had  no  power  to 
buy  and  sell  the  property. 

8.  Where  a  note  Is  given  in  payment  for  stock 
to  lie  delivered  to  a  third  person^  failure  to  ten- 
der the  stock  is  no  bar  to  an  action  on  the  note. 
AlHrming  6  N.  Y.  Bupp.  937. 

Appeal  from  supreme  court,  general 
term,  first  department. 

Adam  C.  Ellis,  for  appellants.  Sidney 
S.  Harris,  for  respondent. 

Haioht,  J.  This  action  was  brought 
to  recover  the  amount  of  a  promissory 
note  bearing  date  December  1, 1884,  exe- 
cuted by  the  defendant  the  Holmes  & 
'Wessell  Metal  Company,  and  indorsed  by 
the  defendants  Morse  and  Shonnard.  The 
defenses  were  ultra  vires,  no  considera- 
tion, and  a  non-tender  of  certain  stock 
for  the  purchase  price  of  which  the  note 
was  given.  The  plaintiff  is  a  manufact- 
uring corporation  organized  under  the  gen- 
eral act  of  1848  for  the  purpose  ot  man- 
□facturing  sheet  and  rolled  brass  wire  tub- 
ing and  other  articles  composed  wholly 
or  in  part  of  metal,  in  the  city  of  New 
Torlt.  Its  president  was  Charles  E.  L. 
Holmes,  and  Its  secretary  and  treasurer 
was  George  C.  Edwards.  On  the  12th  day 
of  July,  1881,  Holmes  and  Edwards  en- 
tered Into  an  agreement  with  the  defend- 
ants Shonnard,  Morse,  and  one  Charles 
Wessell  to  organize  a  new  company  for 
the  manufacture  of  brass,  nickeline  alloys, 
and  other  composite  metals,  under  the 
corporate  name  ot  the  "  Holmes  &  Wessell 
Metal  Company;"  the  capital  stock  of 
such  company  to  be  f  100.000,  the  whole 
amount  to  be  issued  and  paid  up  in  cash; 


three-fourths  thereof  to  be  subscribed  and 
paid  by  Holmes  and  Edwards,  and  the  re- 
maining one-fourth  by  the  other  parties  to 
the  agreement.  The  agreement.  In  Its 
preamble,  recites  that  Holmes  and  Ed- 
wards propose  to  transfer  the  rolling-mill 
belonging  to  the  plaintiff,  Including  all  of 
the  machinery,  tools,  and  appliances  con- 
nected therewith,  together  with  the  lease 
ol  the  premises  occupied  by  the  plaintiff, 
for  the  sum  of  fSO.OOO. .  Subsequently,  and 
at  an  annual  meeting  of  the  plaintiffs* 
stockholders  held  on  the  20th  day  of  July, 
1881.  the  president  and  secretary  were  In- 
structed to  sell  to  the  Holmes  &  Wessell 
Met^l  Company  the  entire  machinery  and 
plant  owned  by  the  plaintiff,  for  the  sum 
of  $50,000;  and  also  authorized  them  to 
sell  to  the  same  company  all  the  material, 
manufactured,  unmanufactured,  and  in 
process  of  manufacture,  owned  by  the 
plaintiff,  and  te  also  subscribe  for  3,000 
shares  of  the  capital  stock  of  the  compa- 
ny, and  to  pay  for  the  same  out  of  the  pro- 
ceeds of  the  sale  of  the  mill  and  materials. 
It  further  appears  thiit  the  Holmes  & 
Wessell  Metal  Company  was  incorporated 
on  the  16tb  day  of  July,  1S81,  and  that 
Charles  E.  L.  Holmes  subscribed  for  2,000 
shares,  and  Seorge  C.  Edwards  1,000 
shares,  ol  the  capital  stock.  Thereafter, 
and  on  the  23d  day  of  July,  1881,  the  new 
company,  at  a  meeting  of  its  stockhold- 
ers, authorized  the  purchase  from'  the 
plaintiff  of  its  plant  and  machinery,  and  to 
pay  therefor  the  sum  of  $50,000,  and  for  the 
entire  stock  ot  materials,  manufactured 
and  unmanufactured,  owned  by  the  plain- 
tiff the  sum  of  131,333.96;  and,  on  the  1st 
day  of  September  thereafter,  such  sale  was 
completed  by  the  transfer  of  the  plaintiff 
company  to  the  defendant  company  of  its 
entire  plant,  machinery,  etc.;  and,  in  pay- 
ment therefor,  the  defendant  company  is- 
sued to  George  C.  Edwards,  trustee,  the 
stock  subscribed  for  by  Holmes  and  Ed- 
wards, amounting  to  $75,000, and  the  bal- 
ance, $6,333.96,  was  paid  in  cash.  After 
such  transfer,  the  plaintiff  discontinued  its 
business.  Oh  the  Ist  day  ot  December, 
1884,  the  plaintiff  entered  into  a  contract 
with  the  defendants  Morse, Shonnard,  and 
one  Charles  Wessell,  In  which  the  plaintiff 
agreed  to  sell  to  the  other  parties  thereto 
1,440  shares  of  the  stock  ot  the  defendant 
company,  standing  in  the  name  of  Ed- 
wards, as  trustee,  for  the  sum  ot  $30,000, 
payable,  $5,000  in  cash,  and  the  balance 
by  certain  promissory  notes,  of  which  the 
note  in  suit  is  one.  The  agreement  fur- 
ther provided  that  the  stock  should  re- 
main in  the  name  of  Edwards  or  some 
other  officer  ot  the  plaintiff,  as  trustee, 
that  it  might  be  voted  upon  by  him  until 
delivered,  as  specifically  provided  in  th» 
contract. 

It  is  doubtless  true  that  a  corporation 
cannot  purchase  or  deal  in  stocks  of  other 
corporations,  unless  expressly  authorized 
by  law  so  to  do.  Talmage  v.  Pell,  7  N.T. 
828;  Berry  V.Yates,  24  Barb.  200;  Milbankv. 
Railroad  Co.,  64  How.  Pr.  20;  Mechanics, 
etc.,  Mut.Sav.  Bank  andBld.Ass'n  v.Merl- 
deu  Agency  Co.,  24  Conn.  159;  Central  R.to. 
V.Pennsylvania  R.  Co.,31  N.  J.  Eq.  475; 
Hazlehurst  v.  Railroad  Co., 43  Gtt.57;  Val- 
ley R.Co.  r.  Lake  Erie  Iron  Co..  (Ohio,)  18 
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N.E.  Rep.  486 ;  People  ▼.  Trust  To.,  130  111. 
268-284,  22  N.  JS.  Rep.  798;  Franklin  Co.  v. 
LewlatonInRtitutiun,68Me.43,  Hill  v.Nis- 
bet,  100 Ind.  841-^9.  Itlsequally  true,  how- 
over,  that  It  may  do  whatever  may  be  neces- 
aary  In  the  exei-clse  ol  Its  corporate  fran- 
eblses.  The  Belling  of  property  and  collec- 
tion of  debts  is  among  the  powers  given; 
and  hence  it  may  take  title  to  all  kinds 
of  property,  even  the  stock  of  another 
company,  in  the  payment  of  a  debt.  Tal- 
mage  v.  Pell,  supra,  and  cases  above  cit- 
(id.  The  statute  uuder  which  the  plaintiff 
was  incorporated  provides  that  "it  shall 
not  be  lawful  for  snch  company  to  use 
any  of  their  funds  in  the  purchase  of  any 
Dtock  in  any  other  corporation."  Laws 
1848,  c.  40,  §  8.  The  funds  here  spoken  of 
iividently  mean  the  money  of  the  company, 
and  the  statute  was  not  intended  to  limit 
the  powers  of  thecorporation  beyond  that 
already  indicated.  The  plalntiH  was  a 
private  manufacturing  corporation.  It 
exercises  no  powers  of  a  public  nature, 
and  has  attempted  no  combination  by 
which  the  public  may  in  any  manner  be 
prejudiced.  There  are.  consequently,  no 
questions  affecting  public  policy  to  be  con- 
sidered. The  purpose  of  the  company  la 
expressed  in  a  preamble  to  the  resolutions 
adopted  authorizing  the  sale  of  its  plant 
and  stock  of  materials  on  hand  to  the  de- 
fendant company.  It  was,  in  short,  to  in- 
crease the  business  of  the  stockholders  by 
adding  to  the  manufacture  of  brass  that 
of  German  sliver  and  nickle  alloys.  The 
scheme  adopted  was  the  organization  of  a 
new  corporation,  bringing  in  some  other 
persons  with  additional  capital.  The 
stock  in  the  new  company  was  subscribed 
for  by  Holmes  and  Edwards  individually, 
and  the  stock  when  Bually  issued  was  is- 
sued to  Edwards.  It  is  true,  he  takes  it 
as  trustee,  and  holds  it  as  such  fur  the 
plaintiff;  but  this  we  do  not  regard  as 
necessarily  ultra,  vires.  The  plaintiff  had 
the  right,  with  the  consent  of  its  stock- 
holders, to  sell  its  plant  and  retire  from 
business;  and  it  appears  from  theevidence 
in  this  case  that  the  consent  of  all  the 
stockholders  was  given  to  the  sale  that 
was  made.  In  Kent  v.  Mining  Co.,  78  N. 
Y.  15U-186.  FoLOER.  J.,  in  delivering  the 
opinion  of  the  court,  says  that  "a  cor- 
poration may  do  acts  which  affect  the 
public  to  its  barn),  inasmuch  as  they  are 
perse  illegal  or  are  malum  problbitum. 
Then  no  assent  of  stockholders  can 
validate  them.  It  may  do  acts  not  thus 
illegal,  though  there  is  want  of  power  to 
<lo  them,  which  affect  only  theinterests  of 
the  stocknolders.  They  may  be  made 
j^ood  by  the  assent  of  the  stockholders, 
to  that  strangers  to  the  stockholders, 
dealing  in  good  faith  with  the  corpora- 
tion, will  be  protected  in  reliance  upon 
those  acts."  In  the  case  of  Tread  well  v 
Manufacturing  Co.,  7  Gray.  393-405,  it  was 
held  that  the  directors  of  a  manufactur- 
ing corporation  may  sell  the  whole  prop- 
erty of  the  corporation  to  a  new  corpora- 
tion, taking  payment  in  shares  of  stock  of 
the  new  company,  to  be  distributed 
among  the  stockholders  of  the  old  com- 
pany. In  Howe  V.  Carpet  Co.,  16  Gray, 
493,  it  was  held  that  one  manufacturing 
corporation  may  take  the  shares  of  an- 


other In  payment  of  a  debt.  Chapman,  J., 
In  delivering  the  opinion  of  the  court.  In 
commenting  upon  the  case  of  Treadwell 
V.  Manufacturing  Co.,  snpra,  says  that 
"  while  corporations  qa&al  public  may  be 
restrained  and  directed  in  the  management 
of  their  affairs,  yet  corporations  estab- 
lished for  trading  and  manufacturing  pur- 
poses may  wind  up  their  affairs  whenever 
they  think  proper  to  do  so,  and  In  the 
manner  adopted  iq  that  case.  The  legali> 
ty  of  the  transaction  could  not  have  de- 
pended on  the  intention  of  thecorporation 
to  wind  up  its  affairs  immediatel}'.  If  it 
bad  taken  the  stock  in  the  payment  for 
goods,  or  of  the  sole  of  a  building  or  land, 
or  water-power,  which  it  did  not  want  or 
desire  to  sell,  while  It  still  carried  on  its 
business,  the  act  must  have  been  equally 
legal."  In  Hodges  v.  Screw  Co..  1  R.  I. 
312-347,  facts  are  presented  which,  in 
many  respects,  are  similar  to  those  under 
consideration.  Gkgenr,  C.J. .says:  "Nor 
have  we  any  doubt  that  the  screw  com- 
pany might  have  rightfully  taken  this 
stock  In  the  iron  company  in  payment  for 
their  rolling-mill,  if  it  had  been  taken  with 
a  view  to  sell  again,  and  not  permanently 
hold  it.  Again,  it  is  to  be  observed,  the 
directors  were  not  investing  the  funds  of 
the  screw  company  in  thestockof  the  iron 
company.  They  had  on  hand  an  unsala- 
ble rolling-mill,  and  they  owed  a  heavy 
debt  for  it,  and  one  great  object  in  taking 
the  stock  In  the  Iron  company  was  to 
realize  for  the  rolling-mill,  and  in  part  pny 
thereby  the  debt."  State  v.  Canal  Co.,  40 
Kan.  96,  16  Pac.  Rep.  349;  Leathers  v. 
Janney,  41  La.  Ann.  1120, 6  South.  Rep. 
884;  Hlbernla  Ins.  Co.  v.  St.  Louis  &  N.  O. 
Transp.  Co.,  18  Fed.  Rep.  516;  Taylor  v. 
Mining  Co.,  79  Cai.  285.21  Pac.  Rep.  758; 
Ditch  Co.  v.  Zellerbach,  87  Cal.  543 ;  State 
V.Butler,  86  Tenn.  614,  8  S.  W.  Rep.  586; 
Mor.  Priv.  Corp.  §  212.  The  plaintiff  has 
sold  Its  rolling-mill,  machinery, etc.,  to  the 
defendant.  It  has  taken  stock  in  the  lat- 
ter company  in  payment  therefor.  Inas- 
much as  this  was  done  with  the  consent 
of  all  the  stockholders.  It  being  the  act  of 
a  private  corporation,  not  In  any  manner 
harming  the  public,  we  see  no  reason  for 
condemning  its  title  to  the  stock  so  ob- 
tained. Palmer  v.  Cemetery,  122N.  Y.  429- 
435,  25  N.  E.  Rep.  983. 

But,  assuming  the  transaction  to  have 
been  ultra  vires,  the  defenses  interposed 
would  still  be  unavailable.  The  plalntiD 
has  the  stock,  and  has  paid  for  It.  It  can- 
not be  recovered  back  by  the  defendant, 
for  the  transaction  is  completed  and  closed. 
While  tiie  contract  remain2d  executory.  If 
ft  was  unauthorized,  a  stockholder  or  per- 
son interested  might  have  interfered  by 
injunction,  and  prevented  the  transfer  of 
the  property  of  the  plaintiff  to  the  defend- 
ant. But,  the  contract  having  become 
executed,  the  title  of  the  stock  now  vests 
in  the  plaintiff,  and  it  has  the  power  to 
sell  and  dispose  of  the  same.  Sistare  v. 
Best,  88  N.  Y.  .527-533;  Milbaukv. Railroad 
Co.,  supra.  The  contract  under  which  the> 
note  in  suit  was  g^iven  was  made  iu  De- 
cember, 1884,  nearly  four  years  after  the 
plaintiff  became  the  owner  of  the  stock. 
No  claim  is  made  that  that  contract  is  for 
any  reason  illegal  or    void.     Numerous 
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cases  are  found  in  wlilcta  the  courts  have 
refused  to  execute  contracts  that  were 
vltrn  vires,  but  this  action  is  not  based 
upon  such  a  contract.  The  courts  will 
not  permit  the  plea  of  ultra  vires  to  pre- 
vail, whether  Interposed  for  or  against  a 
corporation,  where  it  would  not  advance 
justice,  but  would  accooiplisb  a  le^al . 
wrong.  Raft  Co.  v.  Koach,  97  N.  Y,  378- 
381 ;  Arms  Co.  v.  Barlow,  63  N.  Y.  62.  To 
hold  that  the  plaintiff  could  not  dispose  of 
the  stock  would  deprive  it/of  the  consid- 
eration received  for  the  transfer  of  its  roll- 
ing-niilland  material,  thus  accomplishing  a 
wrong,  and  not  advancing  justice.  Our 
conclusions  are  that  it  had  title  to  the 
stock,  and  that,  consequently,  there  was 
a  valuable  consideration  for  the  note  in 
suit.  The  question  raised  in  reference  to 
the  non-tender  of  the  stock  was  properly 
disposed  of  by  the  general  terra.  The 
judgment  should  be  aflirmed,  with  costs. 
All  concur. 


(127  N.  T.  269) 

Kbrr  V.  Wrst  Shore  R.  Co. 

(Court  cjf  Appeals  of  New  York,  Second  Divis- 
ion.   June  9,  1891.) 

EHINKITT  DOWA^IN  —  liA.lTD  UNDEB  Wa^TEB  —  COU- 
FESSATIOK — NAVIOABtB  WATERS. 

1.  Lands  vinder  the  waters  of  a  navigable 
rirer,  though  owned  by  private  individuals,  may 
be  condemned  for  the  use  of  a  railroad. 

2.  Laws  n.  Y.  i  28,  subd.  5,  providing  that 
every  stream  of  water,  water-course,  or  highway 
intenected  by  a  railroad  shall  be  restored  by  the 
railroad  company  "to  its  former  state,  or  to  such 
state  as  not  unnecessarily  to  have  impaired  ita 
usefulness, "  was  designed  to  protect  public  rights, 
and  appliesonlyto  navigable  streams;  and  where 
a  railroad  cuts  oS  access  to  plaintiff's  dock  in  a 
certain  ba^of  a  river  he  cannot  compel  It  to  build 
a  draw- bridge,  when  such  bay  is  not  navigable 
in  the  sense  of  being  of  public  utility. 

8.  Snob  bay  is  not  rendered  a  "navigable" 
part  of  the  river  from  the  mere  fact  that  certain 
vessels  of  light  draft  might  get  nearer  the  shore 
thereof  before  the  construction  of  tho  railroad 
than  at  present.  ' 

Affirming  6  N.  Y.  Bnpp.  958. 

Appeal  from  a  judgment  of  the  general 
■  term  of  the  third  judicial  department, 
which  affirmed  a  judgment  of  the  special 
term.  The  defendant  is  the  successor  of 
the  New  York,  West  Shore  &  Buffalo  Kali- 
way  Company,  a  corporation  which,  prior 
to  the  commencement  of  this  action,  had 
constructed  a  railroad  along  the  west 
shore  of  the  Hudson  river,  partly  upon 
and  partly  in  front  of  lands  owned  by  the 
plaintiff.  The  plaintiff  was  the  owner  of 
a  farm  In  the  town  of  Marlborough,  Ulster 
county,  bounded  on  the  east  by  the  Hud- 
son river,  and  extending  from  the  Orange 
county  line  northerly  4,000  feet.  In  1876 
the  state  made  to  hira  a  grant  of  lands 
under  water,  extending  along  the  whole 
front  of  said  farm.  The  railroad  was  con- 
Btrocted  partly  upon  the  upland,  partly 
upon  land  under  water,  granted  to  the 
plaintiff,  and  partly  upon  land  under  wa- 
ter easterly  of  or  outside  of  the  plaintiff's 
grant.  Upon  the  southerly  portion  of 
plaintiff's  lands  were  two  small  docks,  at 
which  vessels  landed  for  freight  and  pas- 
fiengers  before  the  construction  of  the  rail- 
road ;  and  from  which  a  road  ran  north- 
erly through  the  plaintiff's  farm  to  the 
highway  leading  to  the  village  of  Marl- 
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borough.  Upon  the  northerly  part  of  the 
plaintiff's  premises  there  was  a  small  bay 
extending  Into  a  stream,  called  "Jews' 
Creek,"  up  which  for  a  short  distance  the 
tide  ebbed  and  flowed.  There  was  also  a 
dock  on  this  bay  near  the  mouth  of  the 
creek,  where  sand  was  shipped  upon 
scows  and  sail-vessels.  The  railroad 
crossed  this  bay  a  considerable  distance 
from  the  shore  line,  and  atthe  most  north- 
erly part  of  plaintiff's  premises  was  entire- 
ly outside  of  the  land  under  water  grant- 
ed to  the  plaintiff.  The  two  docks  men- 
tioned were  wholly  within  the  strip  of 
land  acquired  by  the  railroad.  Across  the 
hay  aforesaid  the  railroad  was  construct- 
ed upon  an  embankment  of  earth  and 
stone  the  greater  part  of  the  way,  but 
about  opposite  the  mouth  of  Jews'  creek 
there  was  an  Iron  bridge  70  feet  in  length, 
the  bottom  of  which  was  4  feet  abovehlgh 
water.  In  February,  1882,  the  commis- 
sioners of  the  land-ofSce  made  a  grant  to 
the  railroad  company  of  land  underwater 
upon  which  the  road  was  constructed, 
and  subsequently  the  said  railroad  com- 
pany instituted  proceedings  to  acquire  the 
title  to  plaintiff's  lands,  and  such  pro- 
ceedings were  thereupon  had  that  an 
award  of  $3,000  was  made  and  confirmed 
and  paid  by  the  railroad  company  to  the 
mortgagee  of  the  property,  as  provided  by 
the  final  order  of  the  court.  This  action 
was  commenced  In  1877,  and  alleged  the 
destruction  of  the  docks  aforesaid,  the 
maintenance  of  an  embankment  across 
the  bay  at  the  mouth  of  Jews'  creek,  whk-h 
prevented  the  plaintiff  from  navigating 
said  bay,  and  asked  judgment  that  the  de- 
fendant restore  the  highway  leading  to 
the  docks  and  the  water  channel  leading 
to  the  bay  at  Jews'  creek  so  as  not  unnec- 
essarily to  Impair  their  usefulness. 

William  Lounsberry,  for  appellant.  F. 
It.  Westbronk,  for  respondent. 

BnowN,  J.,  {after  stating  the  facta  as 
above.)  The  proceedings  taken  by  the 
New  York,  West  Shore  &  Buffalo  Railway 
Company  to  acquire  a  rinht  of  way  across 
the  lands  now  owned  by  the  plaintiff  were 
effectual  to  vest  In  the  railwa.v  company 
whatever  title  plaintiff  or  his  grantors 
had  either  in  the  upland  or  in  the  land  un- 
der the  waters  of  the  river.  It  is  not  a 
valid  ol)jectIon  to  proceedings  taken  by  a 
railroad  company  to  acquire  lands  for  the 
purposes  of  its  incorporation  that  It  is 
under  the  waters  of  a  navigable  stream, 
and  the  titles  which  individuals  may  have 
acquired  therein  by  grant  from  the  state 
may  be  taken,  by  the  exercise  of  the  pow- 
er of  eminent  domain,  equally  with  the  up- 
land. In  re  New  York,  etc.,  K.  Co.,  77  N. 
Y,  248;  In  re  New  York,  etc,  R.  Co.,  27 
Hun,  67,  affirmed  on  this  point  in  89  N.  Y. 
453. 

Having  paid  the  compensation  awarded 
by  the  court  for  the  land  taken  above  and 
below  high- water  mark  in  the  manner 
provided  in  the  order  confirming  the  com- 
missioners' report,  the  railway  company 
owed  no  further  duty  to  the  plaintiff,  ex- 
cept such  as  was  enjoined  upon  it  by  law. 
This  action  seeks  to  compel  the  perform- 
ance by  the  defendant  of  the  duty  imposed 
upon  it  by  subdivision  6,  §28,  of  the  genera! 
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railroad  act,  (chap.  140,  Laws  1S50,)  and 
the  claim  l8 :  ttrst,  that  it  hau  failed  to 
restoi-e  a  highway  leading  to  the  plain- 
tiff's doclta  on  the  southerly  portion  of  bis 
preniiBes  across  which  the  railroad  was 
constructed ;  and,  second,  that  It  has 
tailed  to  restore  the  channel  through 
which,  before  the  construction  of  the  road, 
vessels  sailed  into  the  bay  near  the  mouth 
of  Jews' creek.  Upon  the  trial  the  plain- 
tiff wholly  failed  to  establish  the  fact  that 
there  was  a  highway  leading  to  tlie  docks. 
The  court  found  that  there  was  none,  and 
the  evidence  would  not  sustain  any  other 
conclusion.  There  was  a  private  road 
leading  from  the  highway  across  plain- 
tiff's lands  to  the  dock,  but  the  restora- 
tion of  such  a  road  was  not  a  duty  Im- 
posed upon  tiie  railroad  company,  and  its 
loss  or  destruction  must  be  deemed  com- 
pensated by  the  award  made  by  the  com- 
missioners in  the  condemnation  proceed- 
ings. We  need  not  consider  In  this  case 
whether  the  defendant  would  be  under  a 
legal  obligation  to  give  an  owner  of  lands 
under  water,  a  part  of  which  was  taken 
for  the  railroad  right  of  way,  a  crossing 
to  that  part  of  his  grant  which  lies  out- 
side of  the  railroad,  or  whether  section  44 
of  the  general  railroad  act,  relating  to 
farm  crossings,  is  applicable  to  property 
so  situated.  No  claim  for  such  u  crossing 
is  made  In  the  complaint,  and  there  is  no 
finding  or  request  to  find  that  the  plaintiff 
was  the  owner  of  any  land  under  water 
outside  of  the  railroad ;  and  we  are  not 
called  upon  to  determine  the  existence  of 
a  fact  which  the  trial  court  was  not  asked 
to  find.  The  plaintiff,  therefore,  has  no 
cause  of  action  against  the  defendant  rest- 
ing upon  any  unlawful  interference  with 
bis  private  rights  In  the  property  upon 
which  the  railroad  was  constructed,  or 
for  damages  to  his  adjoining  property. 
All  rights  which  plaintiff  or  bis  grantors 
had  in  the  land  have  been  duly  acquired, 
and  are  now  vested  in  the  defendant.  It 
remains  to  be  seen  whether  he  has  any 
cause  of  action  growing  out  of  any  inter- 
ference with  his  rights  In  the  navigable 
waters  of  the  river. 

The  commissioners  of  the  land-office 
were  authorized  by  the  legislature  to 
grant  to  the  railroad  company  any  land 
belonging  to  the  people  of  the  stnte  re- 
quired for  the  purposes  of  its  road,  and  un- 
der the  grant  made  by  such  commission- 
ers to  the  defendant's  predecessor  it  ac- 
quired not  only  such  reserved  rights  as 
the  state  bad  in  the  land  theretofore 
granted  to  the  plaintiff,  but  it  also  ac- 
quired the  title  of  the  state  to  such  lands 
as  the  road  occupied  under  water  In  front 
of  plaintiff's  premises,  not  included  in  the 
plaintiff's  graut,  and  under  this  grant 
and  the  condemnation  proceedings  the  de- 
fendant's title  to  its  road-bed  is  apparent- 
ly perfect  and  complete.  It  appears  that 
when  the  road  was  constructed  across 
the  bay  near  the  month  of  Jews'  creek  It 
was  about  100  feet  westerly  from  the 
channel  of  the  river  and  several  hundred 
feet  easterly  of  the  shore  line,  and  Its  ef- 
fect was  to  intercept  communication  be- 
tween the  shore  and  the  channel  of  the 
river,  and  to  prevent  the  passage  of  ves- 
sels to  a  dock  on   the  plaintiff's  property 


near  the  mouth  of  the  creek,  as  bad  been 
done  before  the  road  was  constructed; 
and  the  question  is  presented,  what  duty 
doeii  a  railroad  company  under  such  cir- 
cumstances owe  to  the  owner  of  the  up- 
land? The  plaintiff's  private  rights  of 
property  having,  been  acquired  by  the  de- 
fendant, the  duty,  if  any,  is  not  special  to 
this  particular  case,  but  is  such  as  is  ow- 
ing to  every  riparian  owner  whose  access 
to  the  channel  of  the  river  is  cut  off  by 
the  railroad  embankment.  The  railroad 
company  is  the  licensee  of  the  state,  and 
Its  obligations  are  the  same  as  would  rest 
upon  the  stite  If  engaged  la  the  construc- 
tion of  a  public  work,  exceptsofar  as  they 
may  have  been  enlarged  by  statute.  It 
is  familiar  law  that  the  shores  of  naviga- 
ble rivers  and  streams  and  the  lands  un- 
der the  waters  thereof  belong  to  the  state 
within  whose  territorial  limits  they  He, 
and  may  be  appropriated  by  the  state  to 
all  municipal  purposes.  The  state  may 
authorize  the  construction  of  bridges, 
piers,  wharves,  or  other  obstructions  in 
navigable  waters,  and,  when  such  struct- 
ures are  not  obnoxious  to  the  regula- 
tions of  congress,  and  do  not  come  in  con- 
flict with  the  paramount  authority  of  the 
United  States,  they  are  not  nuisances. 
WlUson  V.  Black  Bird  Creek  Marsh  Co.,  2 
Pet.  245;  Gilman  v.  Pbiladelpbia.  8  Wall. 
713.  In  Willson's  Case,  Chief  Justice  Mar- 
PB&LLsaid:  "The  measure  authorized  by 
this  act  stops  a  navigable  creek,  and 
must  be  supposed  to  abridge  the  rights  of 
those  who  have  been  accustomed  to  use 
it.  But  this  abridgement,  Ainless  it  comes 
in  conflict  with  the  constitution  or  a  law 
of  the  United  States,  is  an  affair  between 
the  government  of  Delaware  and  its  citi- 
zens, of  which  this  court  can  take  no  cog- 
nizance. "  There  is  no  statute  of  congress 
applicable  to  this  case.  Jews'  creek  la 
not  a  navigable  stream,  and  the  question 
presented  relates  solely  to  the  small  bay 
of  thef  river  crossed  by  the  railroad.  The 
legislature  may  g^rant  or  confer  an  exclu- 
sive privilege  in  tide-water  provided  the 
right  granted  does  not  trend  upon  the 
powers  granted  to  congress.  People  t. 
Tibbetts,  19  N.  Y.  523;  People  v.  Canal  Ap- 
praisers, 33  N.  y.  487;  People  v.  Ferry 
Co.,  68  N.  Y.  71.  And  the  state  may,  for 
the  purposesot  commerce,  partially  hinder 
navigation  by  authorizing  the  construc- 
tion of  docks,  piers,  and  bridges  which  are 
within  the  demands  of  commerce,  &nd  to 
which  navigation  to  a  certain  extent  is 
subject.  Canal  Co.  v.  Lawrence,  2  Hun, 
163;  Bedlow  v.  Dry-Dock  Co.,  112  N.  Y. 
274,  19  N.  E.  Rep.  800.  The  authority  to 
convey  lands  under  water  for  railroad 
purposes  was  conferred  upon  the  com- 
missioners of  theland-office  by  the  general 
railroad  law  of  the  state.  The  power  is 
to  be  e.'cerclsed  for  the  benefit  of  the  pub- 
lic, and  to  promote  commerce  and  the 
public  Interests,  and  the  construction  of 
the  railroad  upon  the  lands  granted  was 
a  lawful  act,  and  not  a  nuisance.  If  it  im- 
paired the  navigation  of  the  river  It  Is 
sufficient  to  say  that  the  state  authorised 
it.  But  the  claim  made  by  the  appellant 
is  that,  although  it  may  be  lawful  to  con- 
struct a  railroad  In  the  river,  yet  the  own- 
er of  upland  fronting  upon  every  navlga- 
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ble  bay  or  Indentation  In  the  shore  across 
•trhich  the  railroad  passes.  Is  entitled  to 
have  a  draw-bridge  erected  in  the  road 
to  permit  the  passage  of  vessels  to  his 
property,  and  this  right  of  the  upland 
owner  Is  said  to  flow  from  the  section  of 
the  statute  which  provides  that  every 
stream  of  water,  water-course,  or  high- 
way Intersected  or  touched  by  the  railroad 
Bhali  be  restored  by  the  railroad  company 
"to  its  former  state,  or  to  such  state  as 
not  unnecessarily  to  have  Impaired  its 
usefulness."  This  provision  was  designed 
by  the  legislature  to  protect  public  rights, 
and,  so  far  as  it  applies  to  n  navigable 
river,  it  is  the  commerce  thereon,  and  the 
general  right  of  navigation  that  is  In- 
tended to  be  prutcted.  Hence  it  has  refer- 
ence to  such  streams  and  water-conrses 
as  were  before  the  construction  of  the 
road  capable  of  and  accustomed  to  be  gen- 
erally navigated.  Pnblic  interests,  and 
not  private  convenience,  were  thus  guard- 
ed and  protected.  No  general  commercial 
interest  was  infringed  in  this  case.  The 
bay  In  question  was  not  navigable,  In  the 
ordinary  meaning  of  that  term.  That  a 
vessel  of  light  draft  might  at  certain 
stages  of  the  tide  get  nearer  the  shore 
than  it  can  now  In  consequence  of  the  ex- 
istence of  the  road  does  not  make  It,  in  a 
general  sense,  a  navigable  part  of  the  riv- 
er. The  plaintiff's  right  to  navigate  the 
river  is  not  impaired,  only  the  approach 
to  the  shore  of  his  property. 

I  do  not  see  wherein  the  plaintifTs  case 
differs  from  that  of  Gould  v.  Railroad  Co., 
6  N.  T.  522,  or  Getty  v.  Railroad  Co.,  21 
Barb.  617,  or  Ormerod  v.  Railroad  Co.,  21 
Blatchf.  100, 1»  Fed.  Rep.  370.  In  the  first 
case  cited  the  plaintiff  owned  the  upland, 
but  had  no  title  to  the  land  below  high - 
water  marlc.  The  defendant's  road  was 
cunstmcted  between  high  and  low  water 
marlE  under  authority  of  the  legislature, 
and  cut  off  the  plaintiff's  access  to  the 
river.  It  was  held  iu  this  court  that  the 
plaintiff  had  no  private  right  in  the  wa- 
ters of  the  river  or  in  the  shore,  and  was 
not  entitled  to  recover  damages  occa- 
sioned by  the  construction  of  the  railroad. 
In  Getty's  (^ase  the  plalntlR  owned  a  farm 
situated  on  a  bay  or  indentation  of  the 
river  across  the  mouth  of  which  the  de- 
fendant had  constructed  its  road,  thus 
preventing  actiess  of  vessels  to  tho  plain- 
tiff's land.  Under  the  provisions  of  de- 
fendant's charter  he  claimed  that  he  was 
entitled  to  have  a  draw-bridge  construct- 
ed in  the  railroad  to  permit  the  passage  of 
-vessels  to  and  from  his  doclts.  The  su- 
preme court  held  that  the  word  "  bay, " 
mentioned  in  the  section  referred  to, 
which  required  the  defendant  to  construct 
tlraw-bridges  In  certain  bays  "to  provide 
for  free  passage  of  such  vessels  as  hereto- 
fore had  passed  or  now  can  pass,  "etc., 
meant  only  such  bays  as  had  a  general 
navigation,  and  such  as  the  public  bad  an 
Interestin.  Ormerod 's  Case  was  an  acti  n 
to  restrain  the  construction  of  a  railroad 
-which  would  cut  off  the  approach  of  ves- 
sels to  certain  brick -yards  situated  -within 
a  small  bay  of  the  river.  The  plaintiff 
was  the  owner  of  a  RnlHug  vessel  navigat- 
ing the  river,  and  having  a  contract  to 
carry  brick  from  said  yards  to  the  city' of 


New  York,  The  land  under  water,  where 
the  road  was  constructed,  had  been 
granted  to  the  owner  of  the  brick-yards, 
and  defendant  bad  taken  proceedings  to 
acquire  title  thereto  underthe general  rail- 
road law.  The  federal  court  held  that 
there  was  no  interference  with  the  general 
navigation  of  the  river,  and  that,  as  the 
state  had  granted  title  to  the  lands  under 
water,  that  title  could  be  acquired  by 
the  defendant,  and  that  the  question  was 
one  solely  of  compensation  between  the  de- 
fendant and  the  land-owner.  We  are  of 
the  opinion,  therefore,  that  this  plaintiff  is 
not,  as  a  mere  riparian  owner,  entitled  to 
the  relief  asked  for,  and  that  as  such  he 
has  by  the  construction  of  the  railroad 
sustained  no  legal  Injury.  So  far  as  he 
had  an  ownership  In  the  land  taken  he  has 
been  duly  compensated.  The  defendant, 
however,  appears  to  have  recognized  the 
propriety  of  affording  some  access  to  the 
bay  in  question,  and  constructed  a  bridge 
70  feet  in  length,  under  which  scows  can 
pass  to  and  frotn  the  river,  and  in  so  do- 
ing It  fully  compiled  with  the  obligation 
Imposed  upon  it  by  the  legislature.  There  is 
nothing  in  Langdon  v.Mayor,  etc.,93  N.  Y. 
129 ;  Williams  v.  Mayor,  etc..  105  N.  Y.  420, 11 
N.E. Rep. 829;  or  Kingsland  v.Mayor, etc., 
110  N.  Y.  569, 18  N.  E.  Rep.  435,— that  con- 
flicts with  the  views  here  expressed.  The 
fact  that  the  plaintiff  has  been  compensat- 
ed In  the  manner  provided  by  law  for  the 
rights  of  which  he  has  been  deprived  and 
the  loss  of  property  he  has  sustained  by 
the  constrnction  of  the  railroad,  suffi- 
ciently distinguishes  those  cases  from  the 
one  under  consideration.  The  Judgment 
should  be  affirmed,  with  costs.  All  con- 
cur, except  Paekgk.  J.,  not  sitting 


a«  N.  T.  «2) 

Carnwright  v.  Gbat  et  al 

(Court  of  AppeaU  of  New  York,  Second  Divis- 
ion.   June  3, 1891.) 

Nbootiable  iNSTaDMjtSTS  —  Fboiiissobt  Kotbs — 
Actions  on — Consideba.tion. 

1.  trnder  1  Bev.  St.  N.  Y.  p.  768,  providing 
that  all  notes  whereby  the  maker  promises  to  pay 
to  any  other  person,  or  his  order,  or  to  bearer,  any 
sum  of  money  therein  mentioned,  shall  be  due  as 
therein  e^pressad,  and  shall  have  the  same  effect 
as  inland  bills  of  exchange,  and  that  actions  may 
be  maintained  on  such  notes  as  on  inland  bills 
of  exchange,  an  instrument  in  the  form,  "Thirty 
days  after  deaUi  I  promise  to  pay  to"  a  speclflea 
person  a  certain  sum,  is  a  valid  note,  although  it 
expresses  no  consideration,  and  In  an  action  there- 
on it  Is  not  necessary  to  aver  or  prove  a  consider- 
ation. 

8.  The  toot  that  the  note  Is  made  payable  after 
the  maker's  death  does  not  affect  its  character. 

8.  Where  defendant  requests  a  charge  that 
there  has  been  no  evidence  of  consideration  ^Iven, 
and  aslis  the  court  to  direct  a  verdict  for  him  on 
that  ground,  he  cannot  on  appeal  claim  that  there 
was  evidence  on  the  question  of  consideration, 
and  that  the  court  erred  in  charging  that  the  bur- 
den of  proving  no  consideration  was  on  defend- 
ant 
AfBrming  11  N.  T.  8upp.  278. 
FoLLBTT,  C.  J.,  and  Vasn,  J.,  dissenting. 

Appeal  from  a  Judgment  of  the  general 
term  of  tne  third  Judicial  department, 
which  affirmed  a  judgment  entered  upon 
a  verdict.  The  action  was  brought  to  re- 
cover upon  a  written  Instrument,  of  which 
the  following   Is  a  copy:   *•  Quarry vllle. 
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September 2, 1871.  Thirty  days  after  death 
I  prnraise  to  pay  to  Corneliiis  Carnwright 
fifteen  hundred  dollars,  with  Interest. 
oamuelP.  ^'RHMON."  The  plaintiff  gave 
no  evidence  of  the  transaction  out  of 
which  the  Instrnment  aroBe,  and  none  of 
the  actual  consideration  thereof,  but,  hav- 
ing offered  testimony  tending  to  prove 
tlie  genuineness  of  the  maker's  signature, 
put  the  note  in  evidence,  and  rested  his 
case. 

Peter  C&ntine  and  John  J.  Linson,  for 
appellants.  F.  L.  Westbmok  and  J.New- 
ton Flero,  for  respondent. 

Brown,  J.,  {after  stating  the  facta  aa 
above.)  When  the  plaintlH  rested  his 
case,  and  again  at  the  close  of  the  testi- 
mony, the  defendants  moved  to  dismiss 
the  complaint  upon  the  ground  that  no 
proof  had  been  given  that  the  instrument 
sued  upon  had  any  consideration.  These 
motions  were  denied,  and  the  court  in- 
structed the  Jury  that  the  instrument  was 
a  promissory  note,  and  imported  a  consid- 
eration, and  that  the  burden  rested  upon 
the  defendants  to  show  that  it  was  with- 
out a  consideration.  The  exceptions  to 
these  rulings  present  the  principal  ques- 
tion argued  upon  this  appeal.  The  stat- 
ute of  this  state  in  reference  to  promissory 
notes  provides  as  follows,  (1  Eev.St.  768:) 
"Section  1.  All  notes  in  writing,  made  and 
signed  by  any  person,  whereby  he  shall 
promise  to  pay  to  any  other  person,  or  his 
order,  or  to  the  order  of  any  other  person, 
or  unto  the  bearer,  any  sum  of  money 
therein  mentioned,  shall  be  due  aud  paya- 
ble as  therein  expressed ;  and  shall  have 
the  same  effect,  and  be  negotiable  in  like 
manner,  as  inland  bills  of  exchange,  ac- 
cording to  the  custom  of  merchauts. " 
"Sec.  4.  The  payees  and  indorsees  of  every 
such  note  payable  to  them  or  their  order, 
and  the  holders  of  every  such  note  paya- 
ble to  bearer,  may  maintain  actions  for 
the  sums  of  money  therein  mentioned 
against  the  makers  and  iodorsers  of  the 
same,  respectively,  in  like  manner  as  in 
cases  of  inland  bills  of  exchange,  and  not 
otherwise."  Our  statute  is  a  Bubstantial 
re-enactment  of  the  statute  of  Anne,  (3  & 
4  Anne,  c.  9,)  which  provided  th.at  "all 
notes  signed  by  a  person  promising  to  pay 
to  another,  his,  her,  or  their  order,  or  to 
bearer, "should  beconstrued  tobeby  virtue 
thereof  due  and  payable  to  any  such  per- 
son to  whom  the  same  is  made  payable, 
etc.  This  statute  was  held  by  thecourts  of 
England  to  include  within  its  terms  anon- 
negotiable  note.  Smith  v.  Kendall, 6  Term 
E.  123;  Burchell  v.  Slocock,  2  Ld.  Baym. 
1545;  3  Kent.  Com m.  77.  In  the  case  first 
cited  Lord  Kknyon  said :  "A  note  may  be 
made  payable  to  A.  or  bearer,  A.  or  order, 
or  to  A.  only."  Similar  decisions  were 
made  by  the  court?  of  this  state  under  our 
own  statute.  Downing  v.  Backenstoes, 
8CaineB,137;  President  v.  Hnrtln,9  Johns. 
217;  Kimball  v.  Huntington.  10  Wend.  (i75; 
Hall  v.  Farmer,  5  Denio,  484.  In  Down. 
Ing  v.  Backenstoes  a  non-negotiable  note 
was  declared  on  as  within  the  statute,  aud 
tlie  defendant  demurred  on  the  ground 
that  the  declaration  did  not  allege  the 
transaction  and  consideration  upon  which 
the   note    was    given.    The    court   gave 


Judgment  for  the  plaintiff,  sasriug:  "The, 
very  point  was  setHed  in  Green  v.  Long,' 
April  terra,  1798,  in  conformity  to  the 
adjudications  In  Westminster  hall."  In 
President  v.  Hurtin  it  was  said:  "The 
note  set  forth  Is  a  good  promissory  note 
within  the  statute,  though  it  has  no 
words  '  bearer  or  order.'  This  is  the  es- 
tabllHhed  English  law,  and  the  same  rule 
Is  recognized  by  this  court."  In  Kimball 
v.  Huntington  the  action  was  upon  a  due- 
bill  in  this  form:  "  Due  Kimball  &Kenston 
three  hundred  and  twenty-flve  dollars, 
payable  on  demand."  JudgeNei^soN  said: 
"The  instrument  is  a  promissory  note 
within  the  statute.  Neither  the  acknowl- 
edgment of  value  received  nor  negotiable 
words  are  essential  to  bring  It  within  the 
statute."  See,  also  Carver  v.  Hayes,  47 
Me.  257;  Franklin  v.  March,  6  N.  H.  364. 
No  authority  is  cited  in  the  courts  of  this 
state  or  of  England  holding  that  n  non- 
negotiable  note  is  not  within  the  terms  of 
the  laws  cited,  and  we  are  of  the  opinion 
that  the  language  of  our  statute  includes 
a  note  payable  to  a  person  without 
words  of  negotiability.  The  instrument 
sned  upon  being,  therefore,  a  promissory 
note  within  the  statute  of  this  state,  it 
follows  that  it  imports  a  consideration. 
By  the  express  terms  of  the  statute  the 
sum  of  money  therein  mentioned  is  de- 
clared to  be  "due  and  payable,  as  therein 
expressed."  That  it  la  "due  and  payable" 
according  to  its  terms  is  the  legal  conclu- 
sion which  the  court  must  draw  from  the 
instrument  itself.  A  valid  contract  is 
thus  declared  to  exist,  and  of  course  a  con- 
sideration must  be  implied.  Hence  "value 
received"  need  not  appear  on  the  face  of 
the  note,  as  those  words  express  only 
what  the  law  implies.  Hatch  v  Trayes, 
11  Adol.  &  E.  702;  Hall  v.  Farmer,  5  De- 
nio, 484.  The  effect  of  laws  which  make 
promissory  notes  negotiable.'or  which  au- 
thorize actions  of  debt  upon  them,  though 
non-negotiable,  is  to  take  them  out  of  the 
common-law  rule  which  requires  that  ev. 
ery  contract  must  be  shown  by  tlie  party 
who  sues  upon  it  to  be  supported  by  a 
consideration,  and  enables  the  holder  to 
maintain  an  action  thereon  withuat  al- 
leging or  proving  a  consideration.  In 
other  words,  a  consideration  is  implied 
from  the  character  of  the  Instrameut. 
Peasley  v.  Boatwrlght,  2  Leigh,  195;' 
Hatch  V.  Trayes,  supra.  The  English 
statute  was  enacted  to  settle  the  contro- 
versy that  prevailed,  whether,  under  the 
customs  of  merchants,  promissory  notes 
were  negotiable.  They  were  thereby  de- 
clared to  be  assignable  or  indorsable  over 
in,  the  same  manner  as  Inland  bills  of  ex- 
change were  according  to  the  cuiitoms  of 
merchants,  and  holders  were  empowered 
to  maintain  actions  thereon  in  the  same 
manner  as  they  might  do  npon  any  inland 
bin  of  exchange  made  or  drawn  according 
to  the  custom  of  merchants.  Our  statute 
contains  similar  provisions.  Promissory 
notes  and  Inland  bills  of  exchange  were  by 
virtue  of  these  laws  pur  upon  an  equality. 
They  were  made  negotiable  if  they  con- 
tained words  of  negotiability  ;  but,  wheth- 
er negotiable  or  not,  and  whether  they 
expressed  value  received  or  not,  it  was  no 
longer  necessary  in  actions  thereon  to  aver 
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and  prove  conalderatlon.  Snch  was  and 
is  the  rule  as  to  inland  bills  of  exchange. 
1  Daniel,  NeK.  Inst.  §  161;  Baubitschek 
V.  Blank,  80  N.  Y.  479;  Avorett's  Admrs' 
V.  Booker,  15  Grat.  163;  Wells  T.Brlgham, 
6  Cush.  6.  And  the  same  rule  onder  the 
statute  was  made  applicable  to  promis- 
sory notes.  Townseod  v  Derby,  8  Mete. 
(Mass.)  368;  Dean  v.  Carrutb,  108  Mass. 
242;  Bank  v.  Topping,  9  Wend.  277,  and  13 
Wend.  557;  Chit.  Bills,  (9th  Amer.  Ed.) 
78-181;  Paine  v.  Noeike,  53  How.  Pr.  273; 
Story,  Prom.  Notes,  §  51;  3  Kent,  Comm. 
77,  78;  1  Pars.  Cont.  (6th  Ed.)  249;  1  Pars. 
Bills,  p.  193.  The  statute  does  not  require 
a  note  to  express  value  received  upon  Its 
(ace,  and  no  definition  of  such  an  instru- 
ment requires  the  expression  ol  that  lact. 
The  note  sued  upon, although  bylts  terms 
payable  after  the  death  of  the  maker,  was 
a  valid  instrument.  A  promissory  note 
is  defined  to  be  a  written  engagement  by 
one  person  to  pay  absolutely  and  uncon- 
ditionally to  another  person  therein 
named,  or  to  the  bearer,  a  certain  sum  ot 
money  at  a  specified  time  or  on  demand. 
Story,  Prom.  Notes,  §  1;  Coolidge  v.  Rtig- 
gles,  15  Mass.  387.  It  muEit  contain  the 
positive  engagement  of  the  maker  to  pay 
at  a  certain  definite  time,  and  the  agree- 
ment to  pay  must  qot  depend  on  any  con- 
tingency, but  be  absolute,  and  at  all 
events.  Tried  by  this  standard,  the  instru- 
ment set  out  in  the  complaint  was  a 
valid  promissory  note.  The  fact  that  it 
was  payable  after  the  death  of  the  maker 
did  not  affect  itu  character.  3  Kent,  Comm. 
76.  It  follows  from  these  views  that  the 
motion  to  dismiss  the  complaint  was 
properly  denied,  and  there  was  no  error 
In  the  charge  of  the  court. 

The  point  made  by  the  appellants  that 
the  court  erred  in  its  charge  as  to  the  bur- 
den of  proof  on  the  question  ot  considera- 
tion, assuming  that  evidence  pro  and  coo 
upon  that  question  was  given,  was  not 
raised  at  the  trial.  The  proposition  made 
by  the  defendants  at  the  close  ot  the 
judge's  charge,  and  the  only  one  to  which 
an  exception  appears  in  the  record,  was 
as  follows :  "In  order  that  there  may  be  no 
doubt  about  our  position,  we  ask  the 
court  to  charge  the  Jury  that  there  has 
been  no  evidence  given  ot  consideration, 
and  to  direct  a  verdict  for  the  defendants 
upon  that  ground."  The  defendauts,  hav- 
ing thus  squarely  planted  themselves  on 
the  ground  that  there  was  no  evidence  of 
consideration,  and  asked  the  court  to  di- 
rect a  verdict  In  their  favor,  cunnot  now 
claim  that  there  was  evidence  for  the  Jury, 
and  that  they  were  entitled  to  a  different 
Instruction  from  that  given.  The  defend- 
ants' claim  all  through  the  trial  was  that 
the  note  did  not  Import  a  consideration, 
and  that  the  plaintiff  could  not  recover 
without  proof  of  that  fact;  and  his  mo- 
tion to  dlBmiss  tite  complaint  and  to  di- 
rect a  verdict  In  his  favor,  and  his  excep- 
tions to  the  charge,  all  sharply  present 
that  question,  but  he  nowhere  claimed 
that  he  had  given  evidence  which,  if  be- 
lieved by  the  Jury,  overcame  the  presump- 
tion arising  in  favor  of  the  note.  This 
clearly  appears  from  the  statement  I  have 
quoted.  The  exceptions  to  the  admissiou 
Of  evidence  present  no  error,  and  the  judg- 


ment should  be  affirmed.  All  concur,  ex- 
cept FoLLETT,  C.  J.,  and  Vann,  J.,  dis- 
senting, and  Fabkkr,  J.,  not  voting. 


(127  N.  T.  126) 

Mater  et  al.  v.  Hardy. 

(Court  nf  appeals  of  New  York,  Secnnd  Dioii- 
tcm.     June  8,  1891.) 

FA.TiNTa  roB  Iktestions  —  Stxtb  and  Fedbrai. 
JcBisDioTioH — Licenses. 
1.  An  action  by  licensees  of  a  patent-rlghl  to 
restrain  the  subsequent  assignee  of  all  the  pat- 
entee's interest  from  manufacturing  and  selling 
the  patented  article,  and  for  damages,  involves 
no  question  under  the  patent  laws,  where  the  va- 
lidity of  the  patent  and  the  license  are  admitted, 
and  is  wlttiin  the  jtirisdiotion  of  the  state  courts. 
8.  Where  the  patentee  Is  not  by  the  terms  of 
the  license  denied  the  right  to  manufacture  and 
sell  the  patented  article,  nor  required  to  retain 
the  title,  but  covenants  only  to   grant  but  one 
other  license,  which  she  does,  her  assignee  is  not 
liable  to  the  licensees  for  manufacturing  and  sell- 
ing the  patented  article. 
Reversing  7  N.  Y.  Bupp.  947. 

Appeal  from  Judgment  entered  upon  or- 
der of  the  general  term  of  the  supreme 
court  in  the  first  Judicial  department,  re- 
versing the  interlocutory  and  flual  Judg- 
ments  ot  the  special  term,  and  dlsmlBBing 
the  complaint.  In  January,  1879,  Gurdon 
C.  Judson  entered  into  an  agreement  un- 
der seal  with  three  of  the  plaintiffs,  and 
the  assignee  of  one  of  them,  whereby  she, 
as  the  patentee  of  an  improvement  In  cor- 
set clasps,  granted  unto  them  a  license  to 
make,  use,  and  sell  them  for  the  term  uf 
the  pa'tent,  and  for  any  reissue  thereof, 
tor  a  royalty  fee  ot  50  cents  per  gross,  they 
to  render  an  account  monthly,  and  to  pay 
the  royalty  within  10  days  thereafter:  and 
they  agreed  to  make  all  due  and  diligent 
effort  to  sell  and  increase  the  sale  of  cor- 
sets and  corset  clasps  coiitalniug  said  pat- 
ent invention,  to  assert  the  validity  ot 
the  letters  patent  at  all  times,  and  other- 
wise to  aid  Mrs.  Judson,  by  all  the  means 
in  their  power,  to  prevent  infringement 
thereof:  and  she  agreed,  with  all  practi- 
cable speed,  to  prosecute  any  infringers  of 
the  patent,  and  protect  the  privileges  so 
granted  to  them,  and  not  to  license  more 
than  one  other  person,  firm,  or  corpora- 
tion without  their  consent.  About  the 
same  time  the  second  license  was  granted 
to  a  company,  as  provided  by  the  terms 
of  the  license  first  mentioned;  and  the 
plaintiffs  proceeded  to  manufactureand  sell 
the  patented  article,  and,  so  far  as  ap- 
pears, performed  the  contract  on  their 
part.  In  October,  1879.  Mrs.  Judson  as- 
signed to  the  defendant  all  her  right, 
title,  and  interest  in  such  invention  secured 
to  her  by  letters  patent,  including  all  roy- 
alties accrued  and  to  accrue  from  the  In- 
vention, and  the  defendant  proceeded  to 
manufacture  and  sell  the  patented  article. 
This  action  was  afterwards  brought  to 
restrain  him  from  further  manufacturing 
and  selling  it.  and  tu  recover  damages 
sustained  by  reason  of  his  having  done  so; 
and,  among  other  matters,  the  plnintlRs 
alleged  that  the  defendant,  advised  of  the 
license  to  and  contract  with  the  plaintiff, 
has  manufactured  and  sold  the  patented 
article  In  violation  of  such  contract.  The 
defendant  by  bis  answer  admitted  the 
grunting  ot  the  letters  patent,  the  license 
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to  theplalnHlTB,  and  alleged  tliat  the  cause 
o(  action  involved  Ills  right  to  msnulact- 
nre  under  "and  the  infringement  of  said 
patent,  over  which  the  United  States 
courts  have  exclnsive  jnrlBdictlon,  and 
that  this  [the  state]  court  has  not  juris- 
diction over  the  subject-matter  thereof." 
Tlie  trial  court  determined  that  the  de- 
fondant  tool<  by  the  assignment  to  him 
no  right  to  manufacture  and  sell  the  pat- 
ented corset  clasp,  and  that  in  manufact- 
uring and  Belling  It  "be  was  a  wrong- 
door  and  trespasser  upon  the  rights  of  the 
plaintiffs  under  their  said  contract"  with 
Mrs.  Judson,  and  directed  Judgment  for 
Injunctive  relief,  and  for  -damages,  and  a 
reference  to  ascertain  them.  An  interloc- 
utory Judgment  wqm  entered  accordingly, 
followed  by  final  Judgment  on  the  coming 
in  of  the  report  of  the  referee,  whereby  the 
plaintiffs  recovered  97,896.18  damages. 

Reglna.ld  Hart,  for  appellants.  Jacob 
S.  Van  Wyck,  for  respondent. 

Bradley.  J.,  (after  stating  tbe  tacts  as 
at>o  re. )  The  righ  ts  of  the  pi  ain  tiffs  res  ted 
wholly  In  the  license  granted  to  them  by 
Mm.  Judson,  the  patentee;  and,  so  far  as 
their  remedy  was  dependent  solely  upon 
the  enforcement  of  the  contract,  it  was 
within  tbe  Jurisdiction  of  the  state  court. 
Hyatt  V.  Ingalls,  124  N.T.  93,  26  N.E.  Rep. 
285.  The  view  urged  by  the  plaintiffs, 
and  essentially  so  to  support  tbe  action. 
Is  that  it  involved  the  determination  of 
no  question  within  the  patent  laws  of  the 
United  iStates;  but  that  In  Its  purpose 
and  nature  was  merely  an  action  to  re- 
strain the  violation  of  a  covenant,  and  to 
recover  damages  resulting  from  it.  It 
this  view  is  sustained  in  such  sense  that 
the  action  is  founded  solely  upon  contract 
or  breach  of  covenant,  there  was  no  want 
of  Jurisdiction  in  the  state  court  to  deter- 
mine it  upon  the  merits.  But,  although 
the  defendant  must  be  deemed  to  have 
taken  the  assignment  of  the  interest  of 
the  patentee  In  the  Invention  subject  to 
the  rights  oT  tbe  plaintlllB  taken  by  the 
Instrument  granting  the  license  to  tbem, 
he  was  not  a  party  to  the  covenants  con- 
tained in  It.  Nor  Is  the  action  to  compel 
the  defendant  to  observe  or  perform  any 
covenant  made  by  hira,  but  Its  purpose 
is  the  assertion  of  the  alleged  claim  of  the 
plaintiffs  dependent  upon  the  granting 
covenants  of  another,  subordinate  to 
which  are  the  rights  taken  by  the  defend- 
ant. Tbe  action  is  therefore  founded  upon 
the  disregard  and  violation  by  the  defend- 
ant of  the  alleged  claim  of  the  plaintlRs  to 
the  use  of  the  patent,  and  not  upon  any 
contract  obligation  which  he  has  made  or 
by  agreement  undertaken  to  observe. 
This,  evidently,  wns  the  view  of  the  trial 
court,  as  appears  by  the  conclusion  that 
the  defendant,  in  manufacturing  and  sell- 
ing tbe  patented  article,  "  was  a  wrong- 
doer and  trespasRer  upon  the  rights  of 
the  plaintiffs."  And  while  the  defendant 
by  the  assignment  to  him  took  aucb  right 
only  as  his  assignor  had,  and  in  practical 
pfft«t  became  subject  to  the  responsibili- 
ties attending  the  title,  the  nature  of  the 
remedy  against  them  was  or  might  differ, 
in  so  far  that,  as  against  her,  it  might 
rest  upon  her  contract,  while  against  the 


defendant  It  was  necessarily  founded  upon 
a  violation  or  invasion  of  the  alleged 
rights  of  the  plaintiffs,  subject  to  which 
tbe  defendant  had  taken  the  assignment. 
Both  cases  would  alike  depend  upon  the 
interpretation  of  the  contract,  and  the  re- 
sults would  be  governed  by  the  same 
principle  of  measurement;  but,  while  tbe 
former  might  rest  upon  the  contract  and 
its  breach,  the  latter  was  founded  upon 
tbe  rights  of  the  plain tiHs  derived  from 
tbe  contract,  and  the  alleged  violation  of 
them  by  the  defendant.  This  distinction 
is  entitled  to  no  consideration,  except  in 
Its  bearing  upon  tbe  question  of  jurisdic- 
tion of  tbe  state  court;  and  in  that  re- 
spect it  is  not  free  from  difficulty.  If  such 
violation  of  tbe  rights  and  priTlleges  of 
tbe  plaintiffs  derived  from  their  license 
was  an  infringement  by  the  d^endnnt, 
within  the  meaning  of  that  term  as  ai»- 
piled  to  patents,  tbe  remedy  was  excln- 
slvely  within  tbe  jurisdiction  of  the  federal 
courts.  And  In  Littlefleld  v.  Perry,  21 
Wall.  203,  It  was  held  that  a  patentee  may 
be  an  infringer  of  rights  under  a  patent 
which  be  has  assigned,  and  it  was  there 
said  that  bis  licensee  could  maintain  an 
action  for  such  cause  against  bim.  No 
reason  appears  why  the  rule  so  applicable 
to  a  patentee  may  not,  tor  like  cause,  be 
availuhlp  against  bis  assignee.  The  cases 
cited  by  the  court  at  general  term,  in  sap- 
port  of  tbe  position  that  the  state  court 
bad  not  jurisdiction,  were  Store-Service 
Co.  v.  Clark,  100  N.  T.  366,  3  N.  E.  Rep.  885. 
and  Manufacturing  Co.  v.  Reinoehl,  102  N. 
7. 167,  6  N.  B.  Rep.  264.  In  the  former 
case,  as  here,  there  was  no  controversy 
about  tbe  validity  of  the  patent,  the  claims 
of  tbe  parties  were  founded  on  alleged  as- 
signments, and  each  party  insisted  upon 
the  superior  right.  Theirs  were  conflict- 
ing claims,  and  one,  without  the  support 
of  title  as  against  the  other,  was  an  in- 
fringer. In  the  other  case  cited,  the  valid- 
ity of  the  patent,  and  the  right  ot  the 
plaintiff  to  the  exclusive  use  of  It,  were 
the  subject  of  controversy;  and  it  was 
held  that  those  cases  were  within  tbe  ex- 
clusive jurisdiction  of  the  federal  court. 
The  cases  generally,  where  it  has  been 
held  that  the  state  court  had  jurisdiction 
upon  the  subject,  have  been  those  founded 
upon  contract  to  which  the  defendants 
were  parties.  Such  were  Hartell  v.  Tilgh- 
man,  99  U.  S.  547,  and  Manufacturing  Co. 
V.  Hyatt,  125  U.  S.  46,  8  Sup.  Ct.  Rep.  766. 
But  that  was  not  so  in  Hill  v.  Whitcomb, 
1  Holmes,  317.  And,  inasmuch  as  tbe  va- 
lidity of  the  patent  and  the  license  in  the 
present  case  were  admitted,  there  was 
practically  no  conflict  ot  claim,  other  than 
such  as  arose  upon  tbe  construction  of  tbe 
iustrunientof  license  to  the  plaintiffs;  and 
for  that  reason,  we  think,  it  involved  the 
consideration  of  no  question  arising  un- 
der any  act  of  congress  in  relation  to  put- 
tents;  and  in  that  view  the  case  was 
properly  in  the  state  court  for  determina- 
tion. 

Tbe  plaintiffs  insist  that  they  took  by 
the  license,  except  as  against  one  other 
licensee,  the  exclusive  right  to  tbe  use  of 
tbe  patent.  Although  such  may  have 
been  tbe  understanding  of  tbe  plaintiffs, 
the  patentee  was  not  by  tbe  terms  of  the 
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agreement  denied  the  right  to  manntart- 
are  and, Bell  the  patented  article,  nor  was 
She  by  any  express  provision  of  it  required 
toivtainthetltleln  herself.  Her  covenant 
was  that  she  would  grant  a  license  to  one 
other  person,  firm,  or  corporation  only. 
8he  held  the  title  to  the  patent,  and  did 
not  grant  the  exclusive  right  to  Its  use  to 
the  licensees,  but  made  the  covenant  be- 
fore mentioned  with  a  view  to  the  protec- 
tion, to  that  extent  and  in  that  manner, 
uf  the  privilegesgranted  to  them.  Theas- 
signment  of  the  patent  apparently  carried 
with  It  to  the  assignee  all  the  rights 
which  remained  in  ber  in  respect  to  it.  It 
Is  said  that  whatever  right  to  its  use  r(.(- 
malned  in  the  patentee  after  the  licenses 
were  granted  were  itersonal  to  her.  If 
that  were  so,  and  the  assignment  operated, 
within  the  meaning  of  the  contract,  as  a 
license  to  her  assignee,  it  would  follow 
that  she  committed  a  breach  of  the  cove- 
nant for  which  she  would  be  liable  to  the 
plaiDtiOs.  But  it  is  not  seen  how  that 
had  the  effect  to  charga  the  defendant, 
because,  as  against  him,  the  rights  of  the 
plaintiffs  rest  upon  the  grunt  to  them,  and 
not  upon  the  covenant  made  by  the  pat- 
entee for  their  protection  in  the  use  of  the 
rights  granted,  as  against  other  licensees. 
Upon  the  construction  of  the  grant  of  the 
license  to  the  plaintiffs,  we  fail  to  see  any 
'  support  for  the  conclusion  of  the  trial 
court  that  thedetendant,  in  manufactur- 
ing and  selling  the  patented  article,  was  a 
wrong-doer  and  trespasser  against  the 
rights  uf  the  plaintiffs  taken  by  the  license 
granted  to  them.  The  judgment  entered 
open  the  order  of  the  general  term,  so  far 
as  it  dismissed  the  complaint,  should  be 
reversed,  in  other  respects  afHrmed,  and  a 
new  trial  granted,  costs  to  abide  the 
event.  All  concur,  except  Brown,  J.,  not 
sitting. 
(127  N.  T.  iw  _____ 

O.N'UERDONK  V.  Onder'donk  et  a/. 

(Court  of  Appeals  of  New  York,  Second  Divis- 
ion.   June  8,  1891.) 

■WlLU— (3ON8TR0OT1ON— CONTBST. 

Where  a  will  gives  all  of  testator's  prop- 
erty not  otherwise  legally  disposed  of,  and  any 
crifts,  bequests,  or  devises  which  are  adjudged 
uivaUd,  or  which  lapse,  cease,  or  are  forfeited, 
in  tmist  for  specified  beneficiaries,  and  the  trust 
does  not  extend  beyond  two  lives  in  being,  and 
the  remainder,  attheoonclusionof  the  life-estate, 
is  directed  to  be  distributed  among  certain  per- 
sons, and  a  subsequent  clause  provides  that  all 
provisions  which  are  held  illegal  shall  be  re- 
garded as  stricken  out,  and  not  as  impairing  the 
valid  provisions,  the  trust  is  valid;  and  an  heir 
of  testator,  who  is  specifically  disinherited,  can- 
not maintain  an  action  to  set  the  will  aside,  even 
though  other  provisions  may  be  invalid,  as  all 
property  afleoted  thereby  would  pass  into  the 
trust  fund.     Affirming  5  N.  T.  Bupp.  342. 

Appeal  from  supreme  court,  general 
term,  second  department. 

Action  by  John  C.  Onderdonk  against 
Andrew  J.  Onderdonk  and  otliers.  A  de- 
murrer to  the  complaint  was  sustained, 
and  from  a  Judgment  of  the  general  term 
affirming  this  decision  plaintiff  appeals. 

Delos  McCurdy,  for  appellant.  George 
W.  Van  Slyck,  for  respondents. 

Haight,  J.  This  action  was  brought  to 
have  certain  provisions  of  the  will  of  the 


late  Horatio  G.  Onderdonk  adjudged  in- 
valid, unlawful,  indefinite,  uncertain,  void, 
and  of  no  effect,  and  that  as  to  the  prop- 
erty therein  mentioned  Horatio  G.  Onder- 
donk died  intestate,  and  that  the  whole 
thereof  vested  in  the  plaintiff  and  theother 
heirs  at  law  and  next  of  klu  of  said  de- 
ceased. The  complaint,  among  other 
things,  in  substance  alleges  that  Horatio 
G.  Onderdonk,  late  of  Manhasset,  died  la 
the  yearl886. leaving  himsurviving  tlie  de- 
fendants Andrew  J. Onderdonk,  Sarah  On- 
derdonk. Catherine  E.  Onderdonk,  Maria 
O.  Simms,  Josephine  D.  Sklllman,  Francis 
Onderdonk,  and  this  plaintiff,  as  his  only 
heirs  at  law  and  next  uf  kin  :  that  at  the 
time  uf  his  death  be  was  seised  and  pos- 
sessed of  re«d  and  personal  estate  situate 
within  the  state  of  New  York,  to  the 
amount  and  value,  as  plaintiff  is  informed 
and  believes,  of  f2,000,000  and  upwards; 
thathe  left  a  last  will  and  testament  bear- 
ing date  the  15th  day  of  December,  1885, 
and  a  codicil  thereto  bearing  date  the  17th 
day  of  March,  1886,  which  will  and  codicil 
were  duly  admitted  to  pmbate  as  a  will  of 
both  real  and  personal  estate  by  the  sur- 
rogate of  the  county  of  Queens  on  the  Ist 
day  of  June.  18M6;  that  in  and  by  such 
will  the  defendants  Sarah  Onderdonk, 
Maria  O.  Simms,  Josephine  t>.  Hkillman, 
Catherine  Elizabeth  Onderdonk,  Edward 
P.  Simms,  Harry  Simms,  and  Andrew  J. 
Onderdonk,  their  survivors  and  succes- 
sors, were  appointed  executors  and  trus- 
tees thereof,  and  that  they  have  duly  qual- 
ified and  entered  upon  the  discharge  of 
their  duties  as  such.  The  will  contains 
numerous  provisions,  many  of  which  are 
nut  questioned.  He  gave  and  devised 
(1)  to  his  executors  the  capital  sum  of 
$90,000,  in  trust  to  safely  and  profita- 
bly invest  the  same,  collect  the  income 
thereof,  and  pay  it  to  his  daughter  Sarah 
Onderdonk  during  her  llfn,  for  her  sole 
use,  free  from  any  husband's  or  creditor's 
claim ;  and,  after  her  death  without  issue, 
to;pay  said  income  to  her  sister  Catherine 
E. during  her  life, for  hersole  use, free  from 
any  husband's  or  creditor's  claims;  and. 
after  said  Catherine's  death,  to  pay  over 
said  capital  sum  per st/rpes  to  her  next 
of  kin  of  the  testator's  first  wile's  blood 
legally  entitled  to  it,  as  though  it  were 
ber  absolute  property,  and  she  had  died 
unmarried  and  Intestate;  but  if,  at  said 
Sarah's  death,  she  leave  surviving  Issue, 
said  capita  1  sum  shall  be  paid  to  such  is- 
sue per  stirpes,  ne  if  it  was  her  absolute 
property,  and  she  had  died  unmarried  and 
Intestate.  (2)  He  gave  to  the  executors 
the  capital  sum  of  f  80,000  In  like  trust  for 
his  daughter  Maria  O.  Simms  during  her 
life.  (3)  He  created  a  similar  trust  to 
that  of  the  first  provision  in  favor  of  his 
daughter  Josephine  D.  Sklllman.  (4) 
Created  a  similar  trust  in  favor  of  his 
grandson  George  O.  Llnkletter.  (6)  Cre- 
ated a  similar  trust  in  favor  of  his  daugh- 
ter Catherine  Elizabeth  Onderdonk.  (6) 
Disinherited  the  plaintiff.  (7)  Created  a 
similar  trust  to  the  amount  of  $30,000  in 
favor  of  his  son  Francis,  but  upon  certain 
conditions,  the  non-performance  of  which 
works  a  forfeitureof  his  right  to  the  same. 
(10)  He  gave  to  his  son  Andrew  Joseph 
Onderdunk  certain  mortgages,  Judgments, 
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claims,  and  demands  therein  expressly 
enumerated,  which  he  estimates  to  exceed 
9130,000  in  value,  but,  as  a  condition  pre- 
cedent, he  required  his  son  Andrew  to  pajr 
or  secure  the  executors  the  principal  and 
interest,  without  discount  or  offset,  of  cer- 
tain notes,  checks,  due-bills,  bonds,  and 
mortgages,  etc.,  therein  specifically  men- 
tioned. (16)  He  provldefl  that  when  the 
executors  have  paid  all  the  debts,  funeral 
charges,  and  specific  legacies,  and  have 
set  apart  the  designated  bonds  for  the 
several  trusts,  then  ali  the  rest  and  re- 
niainder  is  to  be  known  and  denominated 
the  "residue, "  and  shall  be  divided  into 
Biz  equal  shares.  These  shares  he  gave 
to  the  executors  in  trust  to  safely  and 
profitably  in  vest,  collect  the  income,  rents, 
and  profits  thereof ;  the  first  share  to  be 
held  tor  the  use  of  his  daughter  Sarah,  who 
shall  receive  the  income  thereof  during  her 
life;  and,  after  her  death  without  sarriv- 
ing  issue,  to  be  held  for  the  use  of  her  sis- 
ter Catherine  E.,  who  shall  receive  the  in- 
come thereof  during  her  life;  and,  after 
her  death,  such  first  share  shall  be  paid 
to  her  next  <>t  kin  ol  his  first  Wife's  blood. 
Similar  provisions  are  made  in  reference 
to  the  other  five  shares  of  the  residue  to 
other  children,  including  his  grandson 
George  O.  Lhikietter,  and  then  concludes 
the  provision,  as  follows:  "My  further 
will  is  that  all  my  property  not  herein 
otherwise  legally  disposed  of,  and  any 
gifts,  bequests,  or  devises  which  are  ad- 
judged invalid,  or  which  fail,  lapse,  cease, 
or  are  forfeited  for  violation  or  non-fulfill- 
ment of  any  condition,  precedent  or  sub- 
sequent, or  for  any  cause,  shall  also  pass, 
go  over,  belong,  and  be  added  to  this  res- 
idue, and  be  apportioned  and  held  on  the 
same  trusts  aforesaid;  but,  it  this  latter 
provision  be  illegal,  unlawful,  or  impos- 
sible, the  same  shall  be  distributed  per 
Btirpea  among  raj-  first  wife's  complying, 
unoffending  descendants."  (39)  Imposed 
many  conditions  upon  the  beneficiaries, 
and  made  the  executors  the  sole  judges  of 
their  performance.  (40)  "In  case  any 
aforesaid  legacy,  trust,  income,  or  devise 
is  annulled,  vacated,  forfeited,  or  suspend- 
ed by  death,  vagueness,  uncertainty,  mis- 
conduct, or  non-performance  of  any  condi- 
tion, or  shall  lapse,  cease,  or  tall  for  any 
cause,  and  no  valid  order  is  hereinbefore 
made  for  its  gift  over  or  distribution  to 
any  specific  person,  fund,  or  object,  then  I 
give  the  same,  one-third  to  the  then  living 
daughter  of  my  brother  James,  and  the 
then  living  son  and  daughter  ot  my  neph- 
ew Joseph  O.  Skillman,  to  be  divided 
equally  between  them  per  capita,  and  the 
other  two-thirds  to  Edward  P.  Simms, 
to  be  applied  in  bis  discretion  tor  the  use 
of  Snlnt  Peter's  Hospital,  or  Saint  Cath- 
erine's Hospital,  or  any  other  hospital  In 
Brooklyn  where  be  thinks  it  will  do  the 
greatest  good."  f41)  "It  is  my  will  that 
In  case  any  trust,  bequest,  order,  provis- 
ion, or  direction  herein  should  be  held  ille- 
gal or  void,  or  fail  to  take  effect  for  any 
reason,  that  uo  other  part  of  this  will  shall 
be  thereby  invalidated, impaired,  or  affect- 
ed, but  that  this,  my  will,  shall  t>e  con- 
strued and  take  effect  in  the  same  manner 
as  if  the  Invalid  direction  or  provision  bad 
not  been  contained  therein;  and,  if  any 


prece<ling  trust  is  valid  in  substance,  but 
its  final  distribution  is  suspended  beyond 
the  time  or  lives  limited  by  law,  and  safaris 
invalid,  I  wish  the  trust  not  to  fail  there- 
for, but  that  its  duration  be  performed, 
modified,  and  limited  during  the  lives,  and 
to  the  remotest  period  allowable.  If  any 
section  contains  both  valid  and  invalid 
provisions,  I  wish  the  invalid  provisions 
stricken  out,  and  the  valid  provisiuns  to 
remain  iu  full  force;  and,  where  any  trust 
herein  is  made  dependent  un  and  during 
the  life  of  any  grandcliild  or  specified  per- 
son who  predeceases  me,  I  wish  the  trust 
not  to  thereby  fail,  but  that  my  youagcat 
grandchild  living  at  ray  death  be  sobstl- 
tuted  as  the  person  on  and  during  'wbose 
life  such  trust  shall  depend,  continue,  and 
determine.  If  either  A.  J.  Onderdonli  or 
E.  P.  Simms  predeceases  me,  then  I  substi- 
tute Harry  Simms  to  execute  the  trusts 
mentioned  in  sections  13,  14,  and  40." 

It  will  be  observed,  from  an  examina- 
tion of  the  provlsious  ot  the  will  to  fvtiich 
we  have  referred,  that  conditions  have 
been  Imposed,  and  that  In  some  instancoi 
an  offending  or  non-complying  beneflciary 
under  the  will  forfeits  such  benefits;  tliat 
after  the  execution  of  the  trusts  the  re- 
mainder, in  most  instances,  is  devised  to 
complying,  unoffending  descendants  of  the 
testator's  first  wife's  blond.  The  bequest 
to  Andrew  in  the  tenth  item  was  upon  the 
condition  precedent  that  he  pay  certain 
notes,  and  some  of  the  daughters  were  re- 
quired to  execute  conveyances;  and,  to 
enforce  obedience  to  these  directlouB,  cer- 
tain conditions  were  imposed,  none  of 
which  are  improper,  nor  are  they  here 
questioned.  Those  to  which  objection  is 
chiefly  made,  and  which  it  is  claimed  ren- 
der the  provisions  ot  the  will  void,  are  in- 
cluded in  the  thirty-ninth  item  ot  the  will. 
But  we  have  not  thought  it  necessary  to 
consider  or  discuss  them,  for  the  reason 
that  we  are  of  tue  opinion  that  the  plain- 
tiff could  take  nothing,  even  though  the 
provisions  complained  of  should  be  ad- 
Judged  invalid.  As  we  have  seen,  be  was 
disinherited,  end  specifically  excluded  from 
the  benefits  ot  any  of  the  provisions  of  the 
will.  He  can  only  take  as  heir  at  law  or 
next  ot  kin.  Dnless,  therefore,  his  father 
died  intestate  as  to  some  property,  be 
could  not  recover  in  this  action.  After 
the  payment  of  the  debts,  funeral  charges, 
and  legacies,  and  the  setting  apart  of  the 
several  trust  funds  provided  for  in  the 
will,  then,  under  the  sixteenth  item,  all 
the  residue  and  remainder  ot  the  texta- 
tor's  estate  Is  collected  into  what  is  called 
by  him  the  "residue."  This  residue,  as  ha 
declai*es,  embraces  all  ot  his  property  not 
otherwise   legally  disposed    of,  and   any 

gtts,  bequests,  or  devises  which  are  ad- 
dged  invalid,  or  which  lapse,  cease,  or 
are  forfeited  for  violations  or  uon-fulSl- 
ment  of  any  condition  precedent  or  subse- 
quent, or  tor  any  cause,  shall  also  pass, 
go  over,  belong  and  be  added  to  this  resi- 
due. The  residue  is  given  to  the  executors 
in  trust, and  divided  into  si.i  equal  shares. 
Each  share  is  specifically  disposed  ot.  The 
rents,  profits,  and  income  for  each  share  are 
to  be  paid  over  during  life  to  the  benefl- 
ciary named,  but  in  no  case  does  tbe  trust 
extend  beyond  the  lives  of  two  persons  la 
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beins,  and  upon  the  conclusion  of  tbe  life- 
eiitste  80  ci-ented  tbe  remainder  is  directed 
to  be  distributed  among  the  next  of  Icln  of 
the  beneflclcry,  per  stirpes,  wlio  shall  be 
of  the  testator's  first  wife's  blood.  There 
is  nothing  in  thin  item  that  is  vagae,  nn- 
certaln,  or  unlawful,  and,  with  perhaps  a 
single  exception,  covers  every  Item  of 
property  which  is  not  otherwise  legally 
disposed  of.  That  exception  appears  in 
section  32  of  tbe  will,  wherein  it  is  pro- 
vided that  "if  said  Francis,  by  violating 
some  conditions  hereof  respecting  wines, 
spirits,  or  tobacco,  tails  to  obtain  or  sub- 
sequently forfeits  his  contingent  interest 
in  my  estate,  and  then  has  no  lawful  issue 
liring,  tbe  Income  of  tlie  trust  in  his  favor, 
accruing  daring  bis  life,  and  while  he  has 
no  lawful  issue  living,  shall  be  paid  to  the 
persons,  for  the  uses  and  in  the  propor- 
tion, specified  in  section  forty  hereof." 
Tiiat  section  we  have  already  referred  to, 
and  to  some  exteutit  is  a  repetition  >t  the 
concluding  clanse  of  section  IB.  It  pro- 
vides, as  we  have  seen,  that  if  any  legacy, 
trnst,  income,  pr  devise  is  annulled,  va- 
cated, forfeited,  or  suspended  by  death, 
vagueness,  uncertainty,  miscouduct,  or 
noti-performance  of  any  condition,  or 
shall  lapse,  cease,  or  fall  for  any  cause, 
and  no  valid  order  is  hereinbefore  made 
for  its  gift  over  or  distribution  to  any  spe- 
cific person,  fund,  or  object,  then  he  gives 
It  to  the  persons  and  societies  therein  sge- 
ciflcally  named,  thus  covering  and  dispos- 
ing of  every  conceivable  portion  of  the  es- 
tate that  may  remain  undisposed  of  by 
other  provisions  of  the  will.  This  section 
should  be  construed  in  connection  with 
section  16,  as  only  pertaining  to  tbe  estate 
remaining  undisposed  of  by  that  section. 
The  bulk  of  the  residuary  estate  was  dis- 
poned of  by  the  former  section,  and,  if  the 
disposition  therein  made  should  be  un- 
lawful, then  it  is  provided  that  such  estate 
Hliail  be  distributed  per  stirpes  among  the 
testator's  first  wife's  complying,  unoffend- 
ing descendants:  thus  finally  disposing  of 
every  part  of  the  residuary  estate  covered 
by  that  section.  The  testator  states  that 
bis  first  wife,  upon  her  death,  intrusted 
him  with  her  estate,  and  that  he  consid- 
ered It  his  duty  to  give  to  Ills  children  by 
ber  the  benefit  of  the  greater  part  of  bis 
estate.  The  provisions  of  section  16  are 
In  accord  with  this  expressed  intention. 
The  provisions  of  section  40  were  evident- 
ly intended  to  cover  other  property,  and 
therefore  not  to  operate  to  disinherit  his 
children  by  bis  first  wife.  But  tbe  two 
sections,  taken  together,  dispose  ot  his  en- 
tire residuary  estate,  of  every  nature  and 
kind,  including  every  legacy,  devise,  trust, 
or  income  that  shall  lapse,  cease,  or  fail, 
or  be  annulled,  vacated,  or  forlelted.  The 
provisions  of  the  latter  are  not  questioned, 
but  those  of  section  16  are  alleged  to  be 
Invalid.  We  have,  however,  shown  that 
there  is  nothing  in  its  provisions  that  is 
vague,  unQertain.  or  unlawful.  They  are 
valid,  unless  affected  by  the  conditions  im- 
posed by  section  89,  but,  under  tbe  pro- 
visions of  section  41,  all  such  provisions  or 
orders  as  shall  be  held  to  be  illegal  shall 
be  regarded  as  stricken  ont,  and  not  as 
invalidating,  Impairing,  or  affecting  the 
valid   provisions.     Tbe   demurrer   herein 


was  taken  upon  the  sole  ground  that  tbe 
complaint  does  not  state  facts  sufiicient 
to  constitute  a  cause  ot  action.  No  ques- 
tion is  raised  in  reference  to  the  jarisdic- 
tion  of  the  court  which  we  are  called  upon 
to  consider.  We  therefore  conclude  that 
the  plaintiff  failed  to  state  a  cause  of  ac- 
tion in  bis  complaint,  and  consequently 
the  judgment  should  be  affirmed,  with 
costs.    All  concur. 


(127  N.  T.  206) 

Ph(enix  Iron  Co.  v.  The  Hopatcono  and 
The  Mcsconrtcono,  rtc. 

(Court  af  Appeals  of  New  York,  Second  Dimit- 
ion.    Jime3, 1891.) 

HiLTEBIAIr-MBS'S  LiBNS— BniLUINa  VB88BL8— DlS- 
CHABOE. 

1.  Laws  N.  Y.  1863,  c.  483,  as  amended  by 
Laws  1803,  0.  432,  providing  that  whenever  a 
debt  shall  ho  contracted  by  the  builder  of  any 
vessel  "within  this  state  *  •  •  on  account  of 
work  done  or  materials  •  •  •  furnished.  In 
this  state  •  •  •  such  debt  shall,  be  a  lien  up- 
on such  vessel,  ber  tackle, "  etc.,  gives  a  lien  on 
uuilnished  vessels  for  materials  furnished  and 
used  iu  building  ttaem. 

3.  Where  such  materials  are  delivered  to  the 
builders  in  this  state,  though  shipped  from  outside 
the  state  the  debt  is  contracted  in  this  state  witn- 
in  the  meaning  of  the  statute. 

8.  Where  such  materials  are  furnished  for  and 
used  in  the  oonstruction  of  two  vessels  at  the 
same  time  and  place,  the  lien  against  both  may 
be  enforced  in  the  same  proceedings. 

4.  Ferry-boats  are  vessels  within  the  meaning 
of  the  statute. 

5.  In  un  action  to  enforce  such  a  lien  it  ap- 
I)eared  that  the  materials  were  furnished  under  a 
contract  to  pay  for  them  in  cash ;  that  without  any 
previous  understanding  tbe  builders  sent  plain- 
tiff their  notes  for  the  amount  due,  which,  if 
effectual,  wojld  suspend  the  lien,  and  discharge 
it  as  to  most  of  the  debt;  that  tney  were  at  the 
time  deeply  in  debt,  which  they  know,  but  which 
plaintiff  did  not  know;  that  they  had  shortly  be- 
fore sold  the  vessels  and  agreed  to  complete  them 
free  from  liens;  that  most  of  their  proper^  was 
mortgaged;  thatdeveral  of  their  notes  had  shortly 
before  been  protested,  and  that  they  soon  after- 
wards made  a  general  assignment.  Held,  that  a 
finding  that  the  builders  were  insolvent  to  their 
own  knowledge,  and  did  not  intend  to  pay  the 
notes  when  they  sent  them,  was  warranted. 

Affirming  6  N.  Y.  Bupp.  315. 

Appeal  from  supreme  court,  general 
term,  second  department. 

LeoB  Abbett,  for  appellants.  E.A.  Brew- 
ster, tor  respondent. 

Bradlbt,  J,  This  controversy  between 
tbe  respondent  and  tbe  Hoboken  Land  & 
Improvement  Company  is  In  a  proceeding 
instituted  and  conducted  pursuant  to 
chapter 482  of  Laws  1862,  entitled  "An  act 
to  provide  for  the  collection  of  demands 
against  ships  and  vessels, "  amended  by 
Laws  186S.  c.  422.  On  July  23, 1884,  Ward, 
Stanton  &Co., ship-builders  at  Newburgb. 
by  contract  with  the  Hoboken  Land  & 
Improvement  Company  undertook  tbe 
construction  for  tbe  latter  of  two  iron 
ferry-boats,  at  the  price  of  f  150,000,  and 
proceeded  to  construct  them.  Part  of  the 
materials  for  the  work  wns  ordared  frooa 
the  Phoenix  Iron  Company,  and  It  deliv- 
ered to  them  August  5,  7,18,19,  September 
11,  and  October  17,  1884,  qnantltlea  ot 
angle-iron,  at  prices  aggregating  94,958.72. 
The  terms  of  sale  were  cash,  which  Im 
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ports  DO  credit.  No  payment  was  made 
tor  the  iron;  bat  on  November  21, 1884, 
Ward,  Stauton  &  Co.  sent  the  Phcenix 
Company,  by  mall,  their  two  notes,  one 
at  three  and  the  other  at  four  months,  for 
the  amount  of  the  claim,  and  December 
24, 1881,  they  made  a  general  assignment 
tor  the  benefit  of  their  creditors.  Un  ap- 
plication of  the  Phoenix  Company  to  a 
justice  of  the  sapremu  court  a  warrant  to 
enforce  Its  lien  lor  such  debt  pursuant  to 
the  provisions  of  the  statute  was  issued 
February  6,  18S5,  to  the  sheriff  against 
such  vessels,  their  tackle,  apparel,  and 
furniture,  and  on  the  same  day  the  sher- 
iff attached  and  seized  the  two  iron  ferry- 
boats, etc.,  which  were  then  incomplete. 
Afterwards  an  order  was  made  by  the 
same  justice  directing  the  sheriff  to  sell, 
and  they  were  sold  March  28, 1S85,  pursu- 
ant to  that  order  and  two  others  on  the 
applications,  respectively,  of  the  Chester 
Rolling-MUls  and  Whltehall.also  lien  credit- 
ors of  Ward,  Stanton  &  Co. ;  and  on  theap- 
plicationof  the  Phoenix  Company  a  second 
warrant  was  issued  against  the  proceeds 
of  the  sale  April  16. 1885.  The  Hoboken 
Company,  as  owner  of  the  Hopatcong 
and  Musconetcong, filed  answers  to  those 
claims  and  proceedings  of  the  Phoenix 
Company,  and  thus  were  presented  the 
issues  for  trial.  The  special  term  deter- 
mined that  the  warrant  of  February  5th 
was  ineffectual  because  the  right  to  it  was 
suspended  by  the  then  unmatured  notes 
given  and  held  for  the  debt,  and  the  pro- 
ceedings founded  upon  It  were  dismissed ; 
and  that  upon  the  proceeding  im^tltuted 
April  16th  the  company  was  entitled  to 
receive  from  the  proceeds  of  the  sale  of  the 
vessels  satisfaction  only  of  the  last  bill  of 
Iron  delivered  in  October,  1884,  amount- 
ing to  faG9.74,  as  the  lien  of  the  debt  aris- 
ing from  the  prior  sales  and  deliveries 
had  terminated  when  that  proceeding  was 
commenced.  The  statute  upon  ihat  sub- 
ject provides  that  the  debt  shall  cease  to 
be  a  Hen  at  the  expiration  of  six  months 
after  it  was  contracted  unless,  etc.  Id. 
■  §  2.  The  view  of  the  general  term  in  sup- 
port of  the  last  proceeding  was  that  all 
theiron  was  delivered  In  performance  of  a 
single  contract,  also  that  the  first  pro- 
ceeding was  sustainable  upon  the  ground 
that  the  notes  were  sent  to  the  Phoenix 
Company  with  the  Intent  on  the  part  of 
the  makers  not  to  pay  the  debt.  The 
first  proposition  is  not  sustained  by  the 
evidence.  The  Phoenix  Company  did  not 
undertake  to  deliver  any  specific  amount 
of  iron,  or  the  entire  quantity  requisite 
for  any  particular  purpose.  It  agreed  to 
furnish  angle -iron  at  specified  prices, 
wbich  was  done  from  time  to  time  upon 
the  orders  of  Ward,  Stanton  &  Co.  The 
second  is  the  main  proposition,  and  is  one 
of  fact.  The  contention  of  the  appellants' 
counsel  that  the  facts  were  not  before  the 
general  term  is  not  supported.  The  para- 
graph following  the  evidence  in  the  case 
that  **  the  foregoing  is  all  the  testimony 
and  proceedings  upon  the  trial,"  is  pre- 
sumptively sufficient  to  meet  the  question 
so  raised.  Although  a  certain  Inventory 
and  schedule  introduced  In  evidence  do 
not  appear  in  the  record  it  Is  evident  from 
what  does  appear  that  they  could  add 


nothing  essentially  bearing  apon  any  con- 
tested fact.  It  is  also  urg^  that  the  stat- 
ute does  not  provide  for  a  lien  upon  un- 
finished   vessels,  and    that   the   debt    in 
question  was  notcontracted  In  this  Htate, 
and  therefore  was  not  a  lieu  upon  rbem. 
Tbese  boats  were  partially  constrncted 
at  the  time  they  were  attached,  and    the 
hulls  were  then  in  ho  condition  to  float  In 
thewater,  and  would  not  float  if  launched. 
The  statute  provides  that  "  whenever  a 
debt  amounting, "etc, "as  to  any    •     •     • 
vessel  shall  be  contracted  by  the  master, 
owner,  charterer,  builder,  or  consignee  of 
any  ship  or  vessel    •    •    •      within    this 
state    *    *    *    on  account  of  work  done 
or  materials  or  other  articles  tumlsbed  In 
this  state  towards  the  building,  repairing, 
fitting,    furnishing,    or    eqaipping    sacb 
ship  or  vessel,    •    ••    guch  debt  shall  be 
a  lien  upon  such  vessel,  her  tackle,  appar- 
el, and  furniture,  and  shall  be  preferred 
to  all  other  liens  thereon  except  mariners' 
wages."    Theiron  was  furnished  by  tlie 
respondent    as     material     towai'ds     tbe 
building  of  these  vessels,  and  all  of  it,  ex- 
cept a  small  portion,  had  been  putinto  tbe 
work.    The  hulls  were  on  the  stocks  in 
the  course  of  completion.    They  were  on- 
finished  vessels,  and,  within  the  contem- 
plation of  the  statute,  were  subject  to  lien 
of  debt  for  work  done  and   materials  fur- 
nished towards  building  them.  Phillips  v. 
Wright,  5  Sandf.  342.     And  the  debt  was 
contracted  by  tbe  owner  within  this  state 
on  account  of  materials  furnished  In  this 
state.    The  Phoenix  Iron  Company  was  a 
corporation  of  the  state  of  Pennsylvania, 
dolngbusiness  at  the  city  of  Philadelphia, 
and  tbe  goods  were  there  shipped  to  the 
builders,  and  delivered  to  them  at  New- 
burgh  In  this  state.    The  debt,  within  tbe 
meaning  of  the  statute,  was    not   con- 
tracted until  theiron   was  delivered,  and 
then  was  contracted  at  the  place  of  deliv- 
ery.   Veltman   v.  Thompson,  3  N.  Y.  488; 
Crawford  V.  Collins,  45  Barb.  269;  Mullin 
v.  Hicks,  49  Barb.  250.      Tbe  materials 
were  furnished  for  and  used  in  tbe  build- 
ing of  both  vessels,  which  were  being  con- 
structed at  the  same  time  and  place,  and 
no  reason  appears  why  they  are  not  sub- 
ject to  the  lien,  and  to  a  single  proceeding 
to  enforce  it  against  them.     The  ferry- 
boats are  within  the  term  "  vessels, "  as 
used  In  the  statute  referred  to.    The  con- 
struction  given    in    Birkbeck    v.    Ferri-- 
Boats,  17  Johns.  54,  to   the  statute  in 
question  in  that  case,  has  no  necessary 
application  to  that  under  which  the  pres- 
ent proceedings  were  had.    King  v.  Green- 
way,  71  N.  T.  413. 

The  remaining  question  Is  one  of  fact, 
and  has  relation  to  the  effect  to  be  given 
to  the  notes  sent  by  Ward,  Stanton  &  Co. 
to  the  Phoenix  Company  The  accept- 
ance of  the  notes  apparently  operated  as 
an  extension  of  the  credit  of  the  makers 
nntil  maturity.  And,  if  sucli  was  the 
effect,  the  right  of  tne  creditor  to  enforce 
the  Hen  it  before  had  was  not  only  sus- 
pended during  that  time,  but  when  the 
suspension  terminated,  the  lien  as  to 
most  of  its  debt  bad  expired  by  lapse  of 
time.  Happy  v.  Mosher,  48  N.  7.313; 
Mott  V.  Lansing.  67  N.  Y.  112.  But  it  in 
contended  on  the  part  of  the  respondent 
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that  the  notes  did  not  havA  tbe  effect  to 
auspend  the  right  of  the  creditor  tn  take 
prucee<11nK  to  enforce  the  lien  becuuse  tbey 
were  made  and  sent  to  It  with  the  frnud- 
ulent  Intent  on  the  part  of  tbe  makera  not 
to  pay  the  debt.  The  general  term  dlBa- 
greed  with  the  trial  court  on  that  qaee- 
tlon,  and  reversed  tbe  judgment  upon  the 
facta  an  well  as  on  tbe  law ;  and  this  court 
must  review  tbe  determination  ■  there 
made  upon  the  qneHtlons  of  fact.  Code 
Civil  Proc.  §  138^.  This  section,  an  well  as 
section  272  of  the  old  Code,  which  was  in 
this  respect  substantially  the  same,  has 
received  some  Judicial  consideration,  and 
tbe  rules  applicable  to  tbe  reyiew  In  such 
cases  have  been  somewhat  defined,  (God- 
frey V.  Moser,  06  N.  Y.  250;  Moran  v.  Mc- 
Larty,  76  N.  Y.  26;  Balrd  v.  Mayor,  etc., 
96  N.  Y.  687.)  and  it  is  there  held  that  tbe 
rule  that  where  there  Is  conflicting  evi> 
dence,  or  any  evidence  to  sustain  tbe  find- 
ing of  the  trial  court,  it  is  error  for  tbe 
general  term  tn  reverse,  has  no  applica- 
tion to  snch  a  case.  "While  proper  al- 
lowance should  be  made  in  reviewing  tbe 
facts,  where  testimony  is  conflicting,  for 
tbe  Judgment  of  the  trial  court,  wtu>  saw 
and  beard  the  witnesses  testify  while  up- 
on the  stand,  this  is  not  entirely  control- 
ling, and  tbe  general  term  must  assume 
tbe  responsibility  of  examining  tbe  whole 
case,  and  determine  from  the  evidence 
where  the  truth  lies."  And  in  the  Balrd 
Case  tbe  court  added:  "To  jnstlty  a  re- 
versal it  must  appear  that  such  Hndings 
were  against  the  weight  of  evidence,  or 
that  the  proofs  so  cieurly  preponderated 
in  favor  nf  a  contrary  result  that  it  can 
be  said  with  a  reasonable  degree  or  cer- 
tainty that  tbe  trial  court  erred  in  its  con- 
clusion."  Tbe  doctrine  of  these  cases 
was  followed  in  Aldridge  v.  Aldridge,  120 
M.  Y.  617,  24  N.  E.  Hep.  1022,  although 
the  absence  of  a  certiflcate  that  tbe  record 
contained  all  the  evidence  rendered  it  un- 
necessary to  do  more  than  to  see  that 
there  was  some  evidence  to  sustain  the 
findings  of  the  trial  court.  In  Nostrand 
▼.  Knight,  123  N.  Y.  614,  26  N.  E.  Rep.  »4», 
an  expression  in  tbe  opinion  of  tbe  court 
delivered  by  Chief  Judge  Rdqbr  seems  to 
go  further  in  support  of  the  determination 
of  the  general  term  in  reversing  the  Judg- 
ment of  the  trial  court  than  does  tbe 
view  on  that  subject  expressed  by  the 
conrt  in  any  previous  case  to  which  our 
attention  has  been  called.  It  is  that  **  the 
general  term  had  jurisdiction  to  review 
tbe  conclosion  of  the  trial  court,  both  up- 
on tbe  facts  and  the  law,  and  we  cannot 
reverse  its  determination,  npless  upon  ex- 
amination we  conclude  that  there  was 
aoch  a  preponderance  of  evidence  in  favor 
of  the  conclusions  reached  by  the  trial 
conrt  as  would  have  constituted  error  of 
law  for  it  to  have  found  otlierwise  than 
It  did. "  But  in  tbe  examination  of  theev- 
fdence,  the  court  proceeded  to  theconclu- 
8iun  that  there  was  a  preponderance  of 
evidence  against  the  findings  of  the  trial 
court,  and  the  reversal  by  the  general  term 
'was  sustained.  In  the  present  case  there 
was  not  much  controversy  about  the 
facts  other  than  tbe  single  one  of  the  In- 
tent of  tbe  makers  of  the  notes  in  sending 
them  to  tbe  creditor.    Ward,  Stanton  & 


Co.  were  tbeii  Insolvent,  and  knew  they 
were  so.  The  Pboenlx  Company  did  not 
know  it,  but  supposed  tbe  firm  to  be  solv- 
ent. These  facts  alone,  and  the  failure  of 
the  debtors  to  Inform  their  creditor  of 
their  condition  of  insolvency  without  tbe 
aid  of  intent  on  their  part  not  to  pay,  did 
not  constitute  fraud.  Nichols  v.  Pinner, 
18  N.  Y.  295;  Wright  v.  Brown,  67  N.  Y.  1; 
Morris  v.  Talcott,  96  N.  Y.  100.  The  sales 
were  for  cash,  end  not  on  credit,  and 
when  each  of  tbe  bills  of  Iron  was  deliv- 
ered tbe  Phoenix  Company  was  entitled  to 
payment  for  it;  and  at  tlie  time  tbe  notes 
were  made  tbe  debt  arising  from  the  sales 
was  secured  by  lien  upon  the  vessels. 
Tbere  was  no  previous  understanding  or 
agreement  for  making  and  taking  of 
notes,  but  the  debtors,  without  consul- 
tation with  their  creditor,  voluntarily, 
made  and  by  mail  sent  tbe  notes  to  the 
Pbceniz  Company,  inclosed  In  a  letter, 
stating  merely:  "Please  find  Inclosed 
two  notes  for  acct."  Then  followed  a 
statement  of  the  notes  as  made  for  tbe 
amount  of  bill  rendered  November  1st, 
and  interest  added.  The  company  re- 
ceived tbe  notes,  placed  them  in  bank  for 
collection,  and  retained  the  title  to  them. 
They  were  surrendered  to  the  conrt  for 
cancellation  at  the  trial.  Tbe  firm  of 
Ward,  Stanton  &  Co.,  prior  to  November 
6, 1884,  had  received  of  the  Hoboken  Com- 
pany upon  the  contract  f70,000.  Dp  to 
that  times  tbe  firm  owned  tbe  unfinished 
vesselB:  and  on  that  day  a  new  contrtict 
was  entered  into  between  those  parties, 
whereby  tbe  firm  sold,  transferred,  and  de* 
llvered  to  tbe  Hoboken  Company  those  ves- 
sels and  all  material  and  personal  proper- 
ty of  every  kind  forming  any  part  thereof, 
with  all  the  wood-work,  iron-work,  ma- 
terials, and  personal  property  of  every 
description  in  the  ship-yard.  And  tbe 
firm  agreed  to  do  the  additional  work  and 
furnish  socb  material  as  should  lie  neces- 
sary to  complete  the  ferry-boats  as  and  at 
the  time  provided  by  tbe  contract  of  July ; 
and  that,  when  so  completed,  neither  of 
tbem,  nor  any  material  for  them,  pur- 
chased b,v  the  firm  should  be  liable  or  sub- 
ject to  or  alTected  by  tbe  debts  of  the  lat- 
ter. Tbe  Hoboken  Company  paid  to  tbe 
firm  910,000  on  the  day  this  contract  was 
made,  «10,000  December  2d,  and  910,000 
December  17tb,  making  together  payments 
amounting  to  f  100,000.  leaving  unpaid  of 
the  contract  price  960,000.  There  was  evi- 
dence tending  tn  prove  and  the  trial  conrt, 
found  that  the  980,000  unpaid  at  the  time 
the  contract  of  November  16th  was  made' 
was  "sufficient  to  enable  the  firm  to  com- 
plete the  boats,  and  pay  for  all  material 
and  labor  therefor;"  and  that  at  the  time 
tbe  notes  were  sent,  the  firm  owned  tools 
which  had  cost  it  9100,000  on  which  there 
was  a  mortgage  of  926,000;  and  that  it 
had  other  stock  In  the  yard  not  covered 
by  the  mortgage  or  included  in  the  sale  at 
November  15tb,  which  had  cost  it  about 
910,000.  The  then  value  of  the  property 
not  included  in  the  sale  does  not  necessa- 
rily appear,  but  tbere  was  evidence  that 
the  mortgaged  property  was  afterwards 
sold  upon  tbe  mortgage  for  about  919,000. 
Prior  to  November  21st,  and  in  September 
and  October,  several  notes  of  tbe  firm 
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bad  been  protested.  At  tbe  time  of  mail- 
ing the  notes  to  the  Phoenix  Company 
the  indebtedness  of  the  Arm  was  at  least 
¥150,000.  Notwlthstandins  this  sltaation 
one  member  of  tbe  firm  testified  as  fol- 
lows: "Question.  At  tbe  time  of  giving 
tbe  notes  to  tbe  Pboeniz  Iron  Company 
was  your  firm  solvent  and  able  to  pay  its 
indebtedness,  or  whatever  was  outstand- 
ing against  them  ?  Answer.  Tes;  we  con- 
sidered that  we  were.  Q.  As  matter  of 
fact  were  you?  A.  We  considered  our- 
selves so."  And  be  afterwards  testified 
that  tbe  labilities  of  the  firm  at  tbe  time 
of  making  tbe  assignment  were  from 
9150,000  to  ¥175,000;  that  tbe  firm  did  not, 
nur,  so  far  as  he  linew,  did  any  of  its 
members,  own  real  estate;  and  tliat  most 
of  Its  property  was  covered  by  the  mort- 
gage before  mentioned.  The  Fhceniz  Com- 
pany had  no  knowledge  or  Information  of 
the  insolvency  of  the  flrm  or  of  the  trans- 
fer made  by  it  to  the  Hoboken  Company 
until  after  the  general  assignment  was 
made.  Upon  this  state  of  facts  tbe  ques- 
tion arises  as  to  the  motive  by  which  tbe 
firm  may  be  deemed  to  have  been  actuat- 
ed in  sending  the  notes  to  the  iron  com- 
pany. The  firm  knew  that  It  was  then  in 
no  condition  to  pay  its  debts,  and  it  is 
difficult  to  see  any  solid  foundation  for 
reasonable  expectation  that  It  would  be 
able  to  do  so,  especially  without  an  unu- 
sual indulgence  of  creditors.  So  far  as 
appears.  Ward,  Stanton  &  Co.  were  not 
in  a  business  from  which  they  could  expect 
to  realize  such  large  profits  as  to  reason- 
ably justify  hope  or  relief  from  their  em- 
barrassed financial  condition.  Why  did 
they  send  tbe  notes?  They  did  it  with- 
out any  previous  understanding  with  or 
consent  of  the  company,  and  its  consent 
to  extend  the  credit  depended  upon  tbe 
acceptance  of  tbe  notes.  The  company 
then  had  a  lien  upon  the  ferry-boats.  Tlie 
notes,  if  rendered  effectual,  would  operate 
to  suspend  the  lien,  and  discharge  it  as  to 
most  of  the  debt.  The  firm  had  by  the 
contract  with  and  transfer  to  the  Hobo- 
ken Company  undertuke'n  to  complete  the 
boats  tree  from  all  liens.  It  is  not  unrea- 
sonable to  suppose  that  these  boat  and 
ship  builders,  who  bad  been  in  tbi>  busi- 
ness in  this  state  for  12  years,  were  ad- 
vised of  tbe  statute  relating  to  liens  on 
ships  and  vessels  tor  labor  and  materials. 
Tbe  most  of  their  property  was  mort- 
gaged. Tbe  money  due  on  their  contract 
would  no  more  than  completeits  perform- 
ance, and  of  that  which  they  bad  received 
they  paid  none  to  the  Phoenix  Company. 
Under  sncb  circumstances  tbe  inference 
quite  strongly  arises  that  tbey  did  not 
expect  when  tbey  gave  the  notes  to  pay 
them  at  maturity,  and  if  tbey  did  not  they 
by  tbe  notes  made  a  promise  which  they 
did  not  expect,  and  consequently  did  not 
intend,  to  perform.  Tbe  fraud  sufficient 
to  relieve  the  respondent  from  tbe  exten- 
sion of  credit  which  the  notes  purported 
to  create  is  not  such  as  is  essential  to 
constitute  a  criminal  charge.  Nichols  v. 
Michael,  28  N.  Y.  264.  And  there  is  no  pre- 
tense of  the  latter  imputation  in  this  case. 
In  Wright  V.  Brown,  67  N.  Y.  6,  the  court 
say:  "  Dpon  tbe  case  made  by  tbe  plain- 
tiffs the  inference  is  legitimate  that  the 


defendant  must  have  known  when  be  pur- 
chased the  barley  that  he  could  not  con- 
tinue in  business,  and  that  be  could  not 
pay  for  it,  and  hence  that  b(>  is  charge- 
able with  intent  not  to  pay  for  it."  In 
cases  like  the  present,  purposes  are  not 
usually  directly  proved,  biit  are  to  beia- 
ferred  from  the  circumstances  which  fur- 
nish tbe  motive  for  the  act.  Tbe  credit 
which. tbe  flrm  sought  by  tbe  notes  to  ob- 
tain was  not,  nor  was  any  credit,  provid- 
ed for  in  the  contract  of  purchase.  The 
debt  was  due.  There  was  no  reason  tor 
the  acceptance  of  the  notes  by  the  iron 
company,  and  the  extension  thereby  of 
tbe  credit,  except  for  the  accommodation 
of  the  makers,  and  upon  the  faith  of  their 
solvency  and  ability  as  well  as  purpose  to 
pay.  Tbe  inference  was  by  the  evidence 
permitted  that  it  was  the  purpose  of  the 
debtor  firm  to  substantially  defeat  the 
lien  which  tbe  company  bad  on  the  boats 
by  suspension  of  the  right  to  enforcelt  un- 
til to  that  extent  it  bad  expired ;  and  in 
view  of  tbe  then  actual  financial  condition 
of  tbe  firm,  known  to  tbe  latter,  and  of 
the  transfer  then  recently  mode  by  it,  fol- 
lowed as  it  was  by  the  general  assign- 
ment, tbe  conclusion  of  tbe  general  term 
was  justified  that  tbe  flrm  was  hopelessly 
insolvent  when  it  sent  tbe  notes  to  tbe 
Phoenix  Company,  and  then  bad  knowl- 
edge that  it  was  In  that  condition,  and 
could  not  and  did  not  intend  to  pay  tbe 
debt ;  and  the  determination  that  tbe  in- 
ference of  such  facts  was  supported  by  a 
preponderance  of  evidence  was  also  war- 
ranted. The  order  should  be  affirmed, 
and  Judgment  absolute  directed  for  the  re- 
spondent. All  concur,  except  Bbown,  J., 
not  Bitting. 

' (1J7  N.  T.  SM) 

Atkinson  et  aJ.  v.  THUESOBLr.. 

(Court  of  Appeals  of  New  York,  Second  I>ioU- 
ion.    June  3. 1891.) 

Sals— Fasol  Evidenob— Action  fob  Peicx. 

1.  Parol  evidence  by  persons  familiar  with 
the  glass  business  is  admissible  to  show  that  tbe 
words,  "to  be  taken  by"  a  specified  time,  in  a 
contract  for  the  sale  of  a  certain  quantity  of  glass 
bottles,  meant.  In  that  business,  as  the  purchaser 
might,  from  time  to  time  speoifioally  order,  and 
that,  if  all  were  not  ordered  wlthm  the  time 
specified,  it  was  customary  to  send  the  purchaser 
a  bill  for  the  balance,  and  hold  such  balanoe  sub- 
ject to  his  order  for  a  reasonable  time. 

2.  In  an  action  for  the  price  on  the  purchaser's 
refusal  to  take  the  balance,  after  the  expiration 
of  the  time  specified,  proof  of  delivery  or  tender 
t>y  plaintiffs  »  not  required. 

Affirming  6  N.  Y.  Supp.  609. 

Appeal  from  superior  court  of  New  York 
city,  general  terra. 

Action  by-Joseph  Atkinson  and  others 
against  Titus  Truesdell,  for  the  price  ot 
goods.  Defendant  appeals  from  a  Judg- 
ment of  tbe  general  term  affirming  a  Judg- 
ment for  plaintiffs. 

Jawea  M.  Hunt,  for  appellant.  S&muel 
W.  Weiss,  for  respondents. 

Haiqht.  J.  Plaintiffs  were  copartners 
doing  bdsiness  under  tbe  name  of  the 
Hawley  UlassCompany,  Limited,  at  Haw- 
ley,  Pa.  William  F.  Dorfliuger  was  their 
chairman  and  selling  agent.  On  the  20tii 
of  July,  1882,  while  acting  for  and  on  tbdr 
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bebalf,  bo  contracted  with  the  defendant 
to  manufacture,  sell,  and  deliver  to  him  a 
large  quantity  of  glass  plclcle  bottles,  at 
prices  specifically  named, "to  bemadeafter 
September  1,  and  to  be  taken  by  January 
1, 1883;  terms,  sixty  days  net  on  dock  in 
New  York."  The  defendant  from  time  to 
time  ordered  bottles  under  the  contract, 
to  be  shipped  to  him,  up  to  the16tb  day 
of  November,  1882,  after  which  he  ceased 
to  make  further  orders  on  the  plaintiffs. 
Thereafter  Mr.  Foster,  a  clerk  in' the  em- 
ployment of  the  plaintiff  Dorfllnger,  asked 
the  defendant  when  he  wanted  the  glass, 
who  answered  that'he  was  uot  in  need  of 
any  Just  then,  but  that  he  would  want 
some  later.  The  plaintiffs  on  the  1st  of 
September  commenced  the  manufacture  of 
the  bottles,  and  continued  the  same  un- 
til some  time  in  December,  when  they  com- 
pleted all  called  for  by  the  contract.  On 
the  8d  day  of  January  they  forwarded  to 
the  defendant  a  bill  for  all  of  the  bottles 
not  previously  ordered  and  delivered  to 
bim,  amounting  to  the  sum  of  f2,03(S.06. 
This  bill  was  not  paid,  and  subsequently, 
and  in  the  early  part  of  March,  1883,  he  re- 
fused to  take  the  Roods.  Upon  the  trial 
the  plainti&R  showed,  from  the  testimony 
of  persons  engaged  In  and  familiar  with 
the  glass  business,  that  the  words,  "to  be 
taken  by  January  1, 18S3,"  as  used  in  the 
contract,  meant,  In  that  business,  as  the 
purchaser  should,  from  time  to  time,  spe- 
cifically order;  that,  if  they  were  not  all 
ordered  within  the  time  specified,  it  was 
customary  to  forward  a  bill  for  the  bal- 
ance; and,  it  the  same  was  paid  by  the 
purchaser,  to  then  hold  the  goods  in 
store,  subject  to  bis  order  for  a  reasonable 
time  thereafter.  This  evidence  was  taken 
under  the  exception  of  the  defendant. 

Thequeetlon  thus  presented  has  been  the 
subject  of  frequent  consideration  by  the 
courts,  and  the  rule  may  be  regarded  as 
well  settled  that  the  meaning  of  characters, 
marks,  letters,  figures,  words,  or  phrases 
used  in  contracts  having  purely  a  local  or 
technical  meaning,  unintelligible  to  per- 
sons unacquainted  with  the  business,  may 
be  given  and  explained  by  parol  evidence. 
If  the  explanation  is  consistent  with  the 
terms  of  the  contract.  So,  also,  parol  evi- 
dence may  be  given  as  to  the  uniform,  con- 
tinuous, and  well-settled  usage  and  cus- 
tom pertaining  to  the  matters  embraced 
in  the  contract,  unless  such  usage  and  cus* 
tom  contra  vene  a  rule  of  law,  or  alter  or 
contradict  the  expressed  or  implied  terms 
of  a  contract,  free  from  ambiguity.  Dana 
V.  Fiedler,  12  N.  Y.  40;  Walls  ▼.  Bailey,  49 
N.  Y.  464;  Collender  v.  Diusmore,  55  N.  Y. 
200;  Sllberman  v.  Clark, 9«  N.  Y.  522;  New- 
hall  V.  Appleton,  102  N.  Y.  l&S,  6  N.  E. 
Bep.  120, 114  N.  Y.  140,  21  N.  E.  Rep.  105; 
Hopper  V.  Sage,  112  N.  Y.  530-536,  20  N.  E. 
Bep.  860;  Smith  v.  Hews,  114  N.  Y.  190,  21 
N.  E.  Rep.  160.  By  referring  to  the  con- 
tract, it  will  be  observed  that  the  goods 
are  to  be  taken  by  .January  1,1883,  on  dock 
in  New  York.  The  particular  dock  iu  not 
specified.  The  goods  hi  queotlon,  being 
glass,  require  care  in  shipping  and  deliver- 
ing. In  order  that  they  may  not  be  dam- 
aged by  breaking.  The  bottles  were 
bulky,  and  required  much  space  for  stor- 
age.   Storage  in  New  York  being  expeu- 


sive,  we  are  told  that  it  was  the  custom 
to  order  the  goods  from  the  manufacturer 
only  as  they  were  wanted  for  use  in  the 
business  of  the  purchaser.  Hence  the  cus- 
tom to  be  taken  when  called  for.  There  is 
nothing  In  the  evidence  received  that  can 
be  said  to  contravene  a  rule  of  law,  or  to 
contradict  the  expressed  or  implied  terms 
of  the  contract.  Under  the  explanation 
given  as  to  the  usage  of  the  trade  to  spe- 
cifically order  thegoods  from  time  to  time, 
as  required  by  the  purchaser,  the  phrase 
of  the  contract,  "to  be  taken  by  January 
1, 1883,  on  dock  in  New  York,"  is  rendered 
intelligible  and  harmonious  with  the  other 
provisions  thereof.  The  question  present- 
ed may  be  upon  the  border,  but  we  are 
inclined  to  the  opinion  tbatthefacts  bring 
it  within  the  rule  recognizing  the  evidence 
as  competent.  This  evidence  wasnotcon- 
troverted  upon  the  trial.  But,  as  we  have 
shown,  the  defendant  from  time  to  time, 
up  to  the  16th  day  of  November,  made 
ordera  upon  the  plaintiffs  for  the  goods 
required  by  him,  thus  practically  interpret- 
ing the  contract  the  same  as  is  contend- 
ed for  by  the  plaintiffs. 

Cnder  the  construction  given  to  the  con- 
tract, proof  of  delivery  or  tender  by  the 
plaintiffs  was  not  required. 

It  is  now  contended  that  the  recovery 
should  only  have  been  for  the  difference 
between  the  market  value  of  the  goods 
and  the  contract  price,  but  we  do  not  un- 
derstand tills  question  to  be  raised  by  any 
exceptionsin  thecase.  The  action  appears 
to  have  been  tried  upon  the  theory  that 
all  of  the  goods  called  for  by  the  contract 
had  been  manufactured,  and  were  held  in 
store  subject  to  the  order  of  the  defendant. 
Thecontract  price  of  the  goods  was  agreed 
upon,  together  with  the  Interest  that  had 
accrued  thereon.  The  court,  in  submit- 
ting the  case  to  the  jury,  instructed  them 
that,  if  they  found  for  the  plaintiffs,  their 
verdict  should  be  for  92,651.86,  which  was 
the  amount  agreed  upon,  and  to  this 
charge  no  exception  was  taken. 

We  have  examined  the  other  exceptions 
taken  iu  the  case,  but  find  none  that  ren- 
ders a  new  trial  necessary.  The  judgment 
should  be  affirmed,  with  costs.  All  con- 
cur, except  Brown,  J.,  not  sitting. 


(127  rf.  T.  217) 

Wbrnbb  et  ul.  V.  TccH  et  al. 

iCcwrt  oj  Avpealt  cf  New  York,  Second  Blvit- 
Ion.    June  3, 1891.) 

HORTOAaBS— I'OBECLOgUBB— TBNDSB. 

Where,  after  an  action  to  foreolose  a  morb' 
gage  is  begun,  on  default  in  payment,  the  mprti- 
gagors  tender  plaintiff  a  part  ot  the  mortgage 
debt,  and  demand  a  release  of  a  certain  part  of 
the  mortgaged  premises,  pursuant  to  an  agree- 
ment contained  in  the  mortgage,  they  must  keep 
the  tender  good  by  bringing  the  money  into  court, 
in  order  to  entitle  them  to  a  release  of  sach  por- 
tion by  the  decree.  AfUrmlng  6  N.  Y.  Supp.  iM9, 
8  N.  T.  Supp.  941. 

Appeal  from  supreme  courts  general 
term,  fourth  department. 

Action  by  Charles  Werner  and  others 
against  Minna  C.Tuch  and  others,  to  fore- 
close a  mortgage.  Defendants  appeal 
from  s  judgment  of  the  general  term 
affirming  a  judgment  (or  plaintiffs. 
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Frederick  ColUa,  lor  appellants.  A.  J. 
SImpsoa,  tor  respondents. 

V&NN,  J.  The  mortgage  In  qnestion, 
dated  April  9,  ISiSl.  was  given  to  the 
plaintiffs  bj  the  defendants  Tiich,  to  se- 
cure the  payment  of  the  sum  nf  95,260,  be- 
ing part  of  the  purchase  price  of  the  prem- 
ises therein  described.  The  principal  was 
payable  May  1,1891,  and  the  inturest  semi- 
annually at  the  rate  of  5  per  cent,  per  an- 
num. There  was  an  interest  clause  in  the 
usaal  form,  the  period  of  grace  being  60 
days.  The  premises  embraced  three  ad- 
joining parcels  of  land  In  the  city  of  Ei- 
mira,  known  as  the  "Eastern,"  the  "Cen- 
tral," and  the  "Western,"  and  also  a 
house  and  lot  in  the  village  of  Blossburg, 
Pa.  The  mortgage  provided  that.  11  the 
mortgagors  should  sell  either  of  the  par- 
cels, the  mortgagees  would  release  to  the 
purchaser  the  portion  so  sold,  free  and 
discharged  from  the  lien  of  the  mortgage, 
upon  receipt  of  the  snni  of  f  2,500  for  the 
release  of  the  BlosHburg  parcel,  f  1,750  for 
the  eastern,  and  f  850  each  for  the  central 
and  western  parcels.  It  was  further  pro- 
vided as  follows:  "The  said  sums,  when 
paid,  shall  be  credited  on  the  gross 
amount  due  hereunder,  and  shall  be  In 
partial  liquidation  and  exoneration  here- 
of, but  in  no  event  shall  the  said  mort- 
gagees receive  a  greater  sum  than  tbe 
said  principal  sum  of  95,260,  with  the  In- 
terest ^nd  accretions  hereunder.  In  case 
the  mortgagors  shall  e-xercise  their  privi- 
lege, as  next  hereinafter  granted,  of  pay- 
ing off  any  pare  of  the  principal  at  any 
time  other  than  upon  a  sale 'of  the  prem- 
ises herein  describeid,  then  the  amount  to  be 
paid  to  secure  the  release  of  any  of  the 
parcels  upon  a  sale  shall  abate  propor- 
tionately; and  It  is  hereby  further  under- 
stood and  agreed  that  the  mortgagors 
have  tbe  privilege  of  paying  off  any  part 
of  the  principal  sum  during  tbe  term  here- 
of, (provided  they  shall  not  be  otherwise 
in  default,)  all  payments  of  principal  and 
interest  to  be  evidenced  by  indorsements 
on  the  bond,  and  not  otherwise."  The 
mortgage  was  collateral  to  a  bond,  which. 
In  addition  to  the  usual  stipulations,  con- 
tained a  provision  that  all  tbe  agreements 
mentioned  In  the  mortgage  "in  reference 
to  releasing  portions  of  the  premises  upon 
a  sale  of  any  of  tbe  parcels  of  land  therein 
described,  and  also  in  reference  to  any  and 
all  payments  to  be  made  on  account  of 
the  principal  or  Interest  of  this  bond  or 
otherwise,  shall  be  considered,  and  shall 
be  a  part  of  this  bond  or  obligation,  as  it 
Incorporated  therein."  June  11, 1883,  the 
defendants  Tuch  paid  to  tbe  plaintiffs  the 
sum  of  9850,  and  thereupon  the  westerly 
parcel  was  duly  released  from  the  lien  of 
the  mortgage.  No  other  part  of  the  prin- 
cipal has  been  paid,  and  the  Interest 
due  May  1, 1887.  Is  still  unpaid.  July  11, 
1S87,  or  more  than  60  days  after  said  de- 
fault, this  action  was  commenced  to  fore- 
close said  mortgage,  and  a  lis  pendens  in 
the  usual  form  was  filed,  the  plaintiffs 
having  elected  to  call  the  whole  amount 
due.  The  defendants  Tuch  served  an  an- 
swer, and  in  November,  1887,  an  amended 
answer;  and  in  December  following  The- 
resa L.  Hoppe,  their  daughter,  purchased 


the  central  and  easterly  parcels,  and  re- 
ceived separate  con  veyances  of  the  same, 
recorded,  respectively,  December  3,  1887, 
and  February  18,  1888.  January  3,  188», 
Mrs.  Hoppe  and  the  defendants  Tnrh  ten- 
dered tbe  plaintiffs  the  sum  of  92,600  of 
principal,  and  9185  tor  interest  and  cost«, 
and  demanded  the  release  of  tbe  central 
and  easterly  lots.  Releases,  proper  In 
form,  were  at  tbe  same  time  presented, 
and  a  demand  made  that  the  plaintiffs  ex- 
ecute the  same  as  a  condition  of  receivlog 
the  money.  Notice  was  also  given  of  tbe 
conveyances  to  Mrs.  Hoppe.  Tbe  plain- 
tiffs refused  to  execute  the  releases,  or  to 
receive  the  money,  upon  the  ground  that 
they  were  entitled  to  the  whole  amonnt 
unpaid  upon  the  mortgage.  The  money 
tendered  was  not  subsequently  kept  good, 
nor  paid  into  court,  but  tbe  same  was 
used,  wholly  or  in  part,  by  the  person  to 
whom  it  Itelonpred,  and  by  whom  tbe 
tender  was  made  in  behalf  of  tbe  defend- 
ants Tuch  end  Hoppe.  Tbe  cause  was 
tried  In  February,  1(^,  and  shortly  t»e- 
fore  a  aupplenental  answer  was  served 
In  behalf  of  Mr.  and  Mrs.  Tuch,  setting  np 
said  tender,  and  demanding  "that  by  tbe 
Judgment  of  the  court  •  •  •  tbe  said 
two  parcels  of  land  for  tbe  release  of 
which,  or  to  procure  the  release  of  which, 
tbe  said  sums  were  and  still  are  tendered 
the  said  mortgagees,  be  released  from  the 
lien  and  effect  of  the  said  mortgage,  and 
that  any  Judgment  of  foreclosure  which 
mfty  be  rendered  herein  be  limited  to  the 
premises  and  parcels  of  land  described  in 
said  mortgage  other  than  those  herein- 
before referred  to  and  described,  and  to 
procure  the  release  of  which  from  the  said 
mortgagees  such  tender  of  said  amount 
and  amounts  was  and  were  and  is  made." 
The  trial  court  held  the  tender  InsuflSclent, 
and  rendered  Judgment  for  tbe  pialntlBs. 
The  general  term  a£firmed  upon  the 
grounds  that,  as  the  mortgagors  were  in 
default,  they  were  not  In  a  situation  to 
enforce  a  release ;  that  the  tender,  being 
conditional,  was  Insufficient,  and,  being 
made  the  basis  of  an  affirmative  claim, 
should  have  been  kept  good.  Withoat 
here  considering  the  other  grounds,  we 
base  our  affirmance  ut  the  Judgment  upon 
the  one  last  named.  Assuming  that  the 
conditional  tender,  althoogh  not  sufficient 
to  discharge  the  mortgage  debt,  was  snffi- 
dent  to  call  into  action  the  covenant  to 
release,  still  we  are  of  the  opinion  that, 
tinder  the  circumstances,  the  sum  tendered 
should  have  been  kept  good,  and  brought 
or  paid  into  court. 

Tbe  general  rule  Is,  as  laid  down  In  tbe 
noted  case  of  Kortright  v.  Cady,  21  N.  Y. 
343,  that,  when  the  entire  sum  secured  by 
a  mortgage  is  due,  a  tender  of  the  amount 
unpaid,  at  anytime  before  a  sale  in  fore- 
closure, extinguisbes  the  lien,  and  that,  as 
It  leaves  the  debt  unaffected,  It  is  not  nec- 
essary to  keep  the  tender  good,  or  pay  the 
money  into  court.  We  do  not  think,  how- 
ever, that  the  facts  of  this  case  bring  it 
within  the  general  rule.  The  tender  In 
question  was  not  made  under  the  cove- 
nant of  the  mortgagors  to  pay  the  debt, 
but  under  the  covenant  of  the  mortgagees 
to  release  the  land,  because  only  tbe  sum 
required  to  procure  a  release  of  part  ol  the 
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lands  was  tendered,  not  the  amount  re- 
quired to  pay  the  mortgage.  Tbe  object 
was  not  to  discharge  an  obligation  of  the 
defendants,  bnt  to  compel  the  perform- 
ance of  a  promise  by  the  plaintiffs.  This 
was  so  stated.  In  substance,  by  the  agent 
of  the  mortgagors  when  he  made  tbe 
tender,  was  well  understood  by  all  wbo 
were  present,  and  Is  conceded  by  tbe 
learned  counsel  for  the  defendants  In  his 
points.  This  .expressed  purpose  was  fol- 
lowed by  a  supplemental  answer  alleging 
the  tender,  and  demanding  judgment  for 
tbe  release  of  tbe  two  parcels,  "to  procure 
tbe  release  of  which  tbe  said  sums  were 
tendered."  In  other  words,  the  tender 
was  made  for  the  purpose  of  basing  a  de- 
mand for  afBrmatlve  relief  upon  it,  and, 
where  that  is  tbe  case,  tbe  rule,  as  stated 
above,  does  not  apply,  but  a  different 
rule,  founded  on  the  principle  that  he  who 
seeks  equity  must  himself  do  equity,  is 
called  into  action,  and  compels  the  mort- 
gagor to  keep  tbe  tender  good  before  It 
will  allow  him  to  maintain  au  action  to 
destroy  tbe  lien  of  tbe  mortgage  on  ac- 
count of  a  tender  and  refusal.  As  was 
flaid  by  this  court  iu  Tnthill  7.  Morris,  81 
N.  Y.  94,  99:  "Although  the  authorities 
cited  sustain  the  proposition  that,  when  a 
tender  has  been  duly  made  of  the  full 
amount  due,  it  will  discharge  the  lien  and 
he  a  good  defense  against  Its  enforce- 
ment, without  tbe  tender  being  kept 
Kood,  .vet  we  are  clearly  of  the  opinion 
that  it  should  be  kept  good  In  order  to 
entitle  tbe  mortgagor  to  the  aflSrmatire 
relief  which  he  seeks  In  this  action,  and 
which  tbe  judgment  awards  him,  viz.,  the 
extinguishment  of  the  mortgage."  Where 
the  mortgagors,  although  defendants,  as- 
sume the  position  of  plaintiffs,  and  de- 
mand in  tiielr  answer  that  part  of  the 
mortgaged  premises  be  released  pursuant 
to  an  agreement  of  tbe  mortgagees  con- 
tained In  the  mortgage,  no  effect  will  be 
given  to  tbe  tender  unless  the  money  is 
brought  into  court.  It  would  be  inequi- 
table to  extinguish  the  security  In  part, 
without  giving  to  the  holders  of  the  mort- 
gage tbe  benefit  of  the  proportionate  pay- 
ment for  which  they  had  contracted.  A 
tender.  In  order  to  become  the  foundation 
of  an  action  in  equity,  must  be  kept  good, 
or  It  will  be  wholly  Ineffectual.  Breunlch 
V.  Weselman,  100  N.  Y.  609,  610,  2  N.  E. 
Rep.  385;  Halpln  v.  Insurance  Co.,  118  N. 
Y.  165,  178,  23  N.  E.  Rep.  482;  Day  v. 
Strong.  29  Hun.  505. 

The  position  of  the  defendants,  that 
they  did  not  ask  for  afllnnative  relief,  has 
no  foundation  in  the  record.  While  they 
did  not  demand  in  their  Hupplemental  an- 
swer that  the  plaintiffs  be  compelled  to 
execute  a  release,  they  did  demand  that  a 
release  bedeci-ecd  by  the  court,  as  appenrs 
from  the  quotation  already  made.  At 
the  beginning  of  the  trial,  their  counsel 
announced  "that  the  only  defense  in  this 
case  made  by  the  defendants  wns  under 
tbe  supplemental  answer,  and  that  they 
withdrew  their  amended  answer,  and 
waived  all  rights  thereunder."  That 
statement  did  not  withdraw  the  counter- 
claim plainly  set  forth  In  the  supplemen- 
tal answer,  nor  relieve  the  defendants  from 
tbe  consequences  of  the  position  that  they 


deliberately  took  when  they  asked  for  af- 
firmative relief  In  the  last  of  the  three  an- 
swers served  by  them,  and  the  one  upon 
which  they  stood  when  they  went  to 
trial.  Tbe  judgment  should  be  affirmed, 
with  costs.    All  concur. 


(127  N.  T.  100) 

Lawton  et  al.  v.  Corues  et  aL 

(Court  ofAppwlt  of  New  Tork,  Seemul  Pivta- 
ion.    June  3,  1891. ) 

WttLS — CONSTBCOTION — HlIBS  XT  likW. 

Where  a  will  directs  that  testator's  estate 
be  "cUvlded"  among  his  "heirs  at  law,  in  accord- 
ance with  the  laws  ot  the  state  of  Sew  York,  ap. 
plicable  to  persons  who  die  intestate, "  names 
executors,  ana  provides  that  bo  bond  shall  be  re- 

Suired  of  them  "in  the  settlement  and  distriba- 
on  of  my  estate,  real  or  personal,"  and  author- 
ises SQch  ezecntors  to  sell  and  convey  any  real 
property  of  which  testator  might  dio  possessed, 
testator's  estate  is  to  be  divided  according  to  the 
laws  applicable  to  estates  of  Intestates.  Affirm- 
ing 13  N.  Y.  Supp.  48i.    PoTTBB,  J.,  dissenting. 

Appeal  from  a  judgment  of  tbe  general 
term  of  the  supreme  court  in  the  first  judi- 
cial department,  afl3rmlng  a  judgment  en- 
tered upon  the  decision  ot  the  court  at 
special  term.  Action  by  executors  for  the 
construction  of  a  will.  The  testator, 
Samuel  Oreen,  a  resident  of  this  state, 
died  December  9, 1889,  leaving  a  last  will 
and  testament,  dated  March  25, 1880,  and 
a  codicil  thereto,  dated  May  23,  1888.  By 
the  first  clause  of  said  will  ho  directed  bis 
executors  to  pay  his  debts  and  funeral 
charges  as  soon  after  bis  decease  as  they 
conveniently  could.  The  second  clause  ia 
in  these  words:  "Secondly.  I  order  and 
direct  that  my  estate  be  divided  among 
my  heirs  at  law  in  accordance  with  the 
laws  of  the  state  of  New  York  applicable 
to  persons  wbo  die  Intestate,  and  that  no 
bond  orsecurlty  whatever  be  required  of  my 
executors  hereinafter  named  in  the  settle- 
ment and  distribution  of  my  estate,  real  or 
personal. "  By  the  third  clause  he  appointed 
his  half-brother,  Caleb  Coffin,  and  his  friend, 
Edward  P.  Magoun,  ns  the  executors  of  his 
will,  and  revoked  all  former  wills  by  him 
made.  By  the  codicil,  after  reciting  the 
death  of  his  half-brother,  Caleb,  he  appoint- 
ed the  plaintiffs  as  executrix  and  execu- 
tor, respectively,  "In  lien  of  those  named" 
in  the  will,  and  authorized  them  to  sell 
any  real  estate  that  he  might  be  possessed 
of  at  his  decease,  and  to  execute  and  deliv- 
er the  deeds  necessary  to  convey  the  same. 
He  also  directed  that  his  executors  should 
receive  "double  the  amount  of  commis- 
sions allowed  by  the  laws  of  said  state,  as 
commissions  to  executors,"  and  that  they 
should  not  be  "required  to  give  any  bonds 
or  security."  He  left  personal  estate  to 
the  amount  of  f  230,000,  but  no  real  estate. 
He  was  never  married,  and  left  no  ances- 
tor, descendant,  or  widow  him  surviving. 
His  only  heirs  at  law  were  Martha  Green, 
a  sister;  Herbert  I>.  Cotfln,  a  nephew, 
and  Elizabeth  L.  Coffin,  a  niece,  children 
of  Caleb  Coffin,  his  deceased  half-brother; 
Samuel  G.  Corlles,  a  nephew,  and  Amelia 
Hope  Doeg,  a  niece,  children  of  Phebe 
Corlles,  a  deceased  sister;  Clara  W.  Cor- 
lles, Anna  W.  Corlles,  and  Edmee  A.  Cor- 
lles. grandnleces,  and  Howard  W.  OorlleB, 
a   grand-nephew,  all    infant   children    ol 
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John  Kdgar  Corliea,  who  was  a  son  of 
Bald  Phebe  (^orlles.  John  Edgar  Corlies 
died  Jane  22, 1883,  and  Phebe  Corlies,  bis 
mother,  died  many  years  before.  The  tes- 
tator wau  on  friendly  terms  with  the  said 
John  Edsar.  and  also  with  his  children, 
who  have  no  property,  but  he  was  not  in 
tlie  habit  of  making  them  presents,  or  do- 
InK  anything  for  tliera,  and,  while  he  had 
seen  the  two  older  children  three  or  four 
times,  he  had  never  seen  the  others  at  all. 
There  was  uo  evidence  that  he  "enter- 
tained any  more  love  and  affection  for 
any  of  his  relatives  than  for  the  others. " 
Said  Martha  Green  and  Samuel  G.  Corlies 
are  both  lunatics;  the  former  having  been 
BO  adjudged  March  17, 1838,  and  the  latter 
April  25,  1877,  and  the- committee  of  each 
is  a  defendant  In  this  action.  The  special 
term  held  that  the  testator  meant  by  the 
words  "heirs  at  law,  "and  used  in  his  will, 
that  real  estate  should  "follow  the  stat- 
ute Of  descents,  and  personalty  the  statute 
of  diBtributlons."  The  grandnieces  and 
grand-nephew  were  by  the  decree  excluded 
from  sharing  in  the  personal  property,  be- 
cause the  Btatuteof  distributions  does  nut 
extend  beyond  brothers'  and  sisters'  chil- 
dren. The  general  term  took  the  same 
view,  and  affirmed  the  Judgment.  The  in- 
fant children  of  John  Edgar  Corllee  bring 
this  appeal. 

John  M.  Scribner,  for  appellants.  Wil- 
son At.  Powell  and  Leslie  W.  Russell,  for 
respondents. 

Vann,  J.,  (after  Btating  the  facts  aa 
above.)  The  appellants  claim  that  the 
testator  is  presumed  to  have  used  the 
words  "heirs  at  law  "In  their  strict  and 
primary  acceptation  as  descriptio  per- 
sonanim,  and  that  the  contest,  "in  ac- 
cordance with  the  laws  of  the  state  of 
New  York,"  determines  the  method  of  di- 
vision, and  indicates  an  Intention  that  the 
estate  should  be  divided  per  fitirpesamong 
those  who,  as,  his  heirs  at  law,  would 
have  succeeded  to  his  real  estate  if  he  bad 
left  any,  and  had  died  Intestate.  The  re- 
spondents, aside  from  the  execatore,  who 
are  apparently  neutral  in  this  contro- 
versy, claim  that  the  testator  used  the 
words  "heirs  at  law"  according  to  their 
common  acceptation,  to  denote  the  class 
•who  receive  the  property  of  deceased  per- 
sons; that  the  language  f  the  will  indi- 
cates that  he  owned  real  property  at  its 
date  and  of  the  codicil;  that  he  contem- 
plated owning  real  estate  at  the  time  of 
hl»  death ;  and  that  by  the  direction  to 
divide  his  property  "in  accordance  with 
the  laws  of  the  state  of  New  York  appli- 
cable to  persons  who  die  intestate"  he 
meant  that  his  real  estate  should  be  di- 
vided according  to  the  statute  of  descents, 
and  that  bis  personal  property  should  be 
divided  according  to  the  statute  of  distri- 
butions. 

The  question  presented,  although  impor- 
tant, is  so  narrow  as  to  greatly  restrict 
discussion,  so  far  as  it  bears  directly  upon 
the  point  involved.  It  depends  upon  the 
intention  of  the  testator,  which  is  to  be 
gathered  from  the  few  words  used  by  him 
in  relation  to  the  subject  considered,  if 
their  meaning  is  doubtful,  in  the  light  of 
the  circumstances  surrounding  him  when 


he  used  them.    4  Kent,  Comm.  535.    One 
object  that  he  had  in  making  a  will  was 
to  avoid  the  appointment  of  adminlstru- 
tors,  and  to  relieve  those  who  should  suc- 
ceed to  his  estate  from   the  heavy  burden 
of  furnishing  ball  to  the  amount  of  nearly 
half  a  million  of    dollarR.       Prominence 
was  given  to  this  feature  in  both   the  ivill 
and  codicil ;  and  in  the  latter,  for  further 
ease  and  convenience  in  settling  his  estate, 
he  authorized  his  executors  to  sell  and 
convey   any   real    property   of  which  be 
might    die  poBsessed.     The   unfortunate 
situation  of    one   uf  his    relatives,   who 
would  have  been  entitled  to  letters  of  ad- 
ministration if  he  had  died  Intestate,  in 
connection  with  the  other  circumstances, 
may  have  made  this  his    sole  object  In 
making  a    will.    4  Rev.  St.   (8tb   Ed.)    p. 
2562,  §§  27,  28.    With  what  intent  did  the 
testator  direct  that  his  estate  should   be 
divided  among  his  heirs  at  law,  in  accord- 
ance with  the  laws  of  the  state  of  New- 
York  applicable  to  persons  who  die  intes- 
tate?   It  is  to  lie  observed  that  he  direct- 
ed that  bis  estate  should  be  ''divided," 
without  using  any  other  word  importing 
a  gift,  devise,  or  bequest.    This  tends  to 
confirm    the    theory,  already  suggested, 
that  he  intended  to  simply  appoint  execu- 
tors to    make   the   distribution,  and  to 
leave  the  distributees  and  the  proportions 
to  be  determined  by  law.    At  the  date  of 
his  will  his  heirs  at  law  and  next  of  kin 
were  the  same  persons,  as  John  Edgar  Cur- 
lies,  tlie  father  of  the  appellants,  waa  then 
living.    It  does  not  appear   whether  at 
that  time  he  owned  real  estate  or  not,  ex- 
cept aa  a  presumption  may  arise  from  his 
general  reference  to  hisestate  ascumposed 
of  both  real  and  personal  property.    It 
does  not  appear  that  he  owned  real  estate 
at  the'date  of  his  codicil,  except  aa  a  like 
presumption  may  arise  from  the  language 
used  by  him  in  authorising  his  executors 
to  sell  and  convey.    While  he  owned   no 
realty  at  the  time  of  his  death,  the   will 
and    codicil   each  speak,  as   to  existing 
facts,  with   reference  to  the  date  when  it 
was  written.    It  is  clear, if  hedid  not  own 
real  estate  when  he  made  the  will  or  codi- 
cil, that  he  expected  to  own  some  at  the 
date  of  his  death  ;  and  his  use  of  the  word 
"heirs"  is  to   be  considered  in  the  light  of 
that  fact.     While  technical  words  in  a  will, 
when  uncontrolled  bythe  con  text,  are  pre- 
sumed to  have  been  used  in  their  technical 
sense,  still  the  context  may  overcome  the 
presumption  when  it  appears  thereby,  and 
from  extraneous  facts  uf  the  kind  already 
alluded  to,  that  the   testator    used  the 
words  in  their  common  and  popularsense. 
The  context  in  the  case  in   hand  shows 
that  the  estate  was  to  be  divided  in  ac- 
cordance with  the  laws  of  the  state  of  New 
York  applicable  to  persons  who  die  Intes- 
tate.   The  use  of  the  words  "  heirs  at  law" 
in  such  a  connection  Indicates,  as  I  think, 
the  legal  heirs,  in  the  sense  of  persons  who 
would  legally  succeed  to  the  property  io 
case  of  Intestacy,  according  to  its  natare 
or  quality,  the  heirB  at  law   taking  the 
realty,  and  the  next  of  kin  the  personalty. 
The  cardinal  idea  neems  to  be  that  tbe 
division  should    be  made  in  accordance 
with  the  statute  in  cases   of   intestacy. 
This,  as  was  said  by  the  learned  general 
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term,  seems  to  be  "the  plain  import  of  tbe 
language  used  by  the  testator,  •  •  • 
giving  to  the  persons  formingeach  of  these 
classes  whatever  of  the  estate  would  go 
to  them  under  tbe  laws  of  tbe  state. 
•  •  •  As  already  Huggested,  there  is 
nothing  to  indicate  any  other  purpose. 
It  is  precisely  as  if  the  testator  had  said  : 
*Ido  not  intend  that  there  shall  be  any 
dispute  over  my  estate.  I  mean  to  declare 
thattlie  persons  wbo  are  recogniced  by 
the  law  of  the  state  of  New  York  as  enti- 
tled to  a  portion  of  it  shall  have  it  to  tbe 
extent  that  the  law  declares.  My  real 
estate  shall  be  divided  amongst  those  to 
whom  it  would  descend,  and  my  personal 
estate  shall  be  distributed  between  those 
who  would  be  entitled  to  it,  just  as  it  no 
will  had  been  made.  And  I  make  this  will 
only  for  tbe  purpose  of  securing  the  co- 
operation uf  tbe  executors  whom  I  have 
named  to  take  charge  of  my  estate  and 
protect  It.'"  This  construction  is  in  con- 
flict with  no  decision  of  this  court  to 
which  our  attention  has  been  called,  and 
It  is  in  accordance  with  the  recen  t  case  of 
Woodward  v.  James,  115  N.  Y.  346,  22  N. 
£.  Bep.  1-50,  which  we  regard  as  control- 
ling. In  that  case  the  testator  gave  to  hia 
wife  one-half  the  income  from  all  his  prop- 
erty of  every  kind,  and  the  use  of  certain 
real  estate  during  her  lite,  and  some  spe- 
cific personal  property  absolutely.  He  gave 
the  remainder  of  the  income  to  his  "legal 
heirs"  during  tbe  life  of  his  wife,  and  upon 
her  death  be  gave  the  "reversion  and 
ownership"  of  all  his  property  to  his 
"legal  heirs,"  except  that,  in  case  any  of 
his  "legal  heirs"  should  attempt  in  any 
manner  to  interfere  with  or  restrain  his 
wife  in  the  use  and  enjoyment  of  tlie  prop- 
erty, such  one  of  his  "legal  heirs"  was  to 
be  forever  debarred  from  any  interest  in 
his  estate,  and  the  share  that  oMierwlse 
would  have  gone  to  him  or  her  was  to  be 
divided  among  "  the  remaining  heirs,  ac- 
cording to  law."  He  left  a  brother,  two 
half-sisters,  and  nine  nephews  and  nieces, 
the  children  of  a  brother,  a  half-brother, 
and  a  balt-alster,  respectively,  deceased, 
and  tbe  plaintiff,  a  grandchild  of  a  de- 
ceased brotber.  It  was  held  that  the 
words  "  legal  heirs, "  ttS  used  in  the  will, 
meant  those  who  would  takein  case  of  in- 
testacy and  in  the  proportions  prescribed; 
that  the  remainder-men,  therefore,  took 
per  Bt I rpea,  and  not  per  capita;  and  as, 
under  the  statute  of  distributions,  repre- 
sentation goes  no  further  than  brothers' 
and  sisters'  children,  and  the  rule  of  intes- 
tacy applies  to  the  quantity  of  interest  to 
be  taken,  the  plaintiff  had  no  Interest  in 
the  personal  estate.  We  areunable  to  dis- 
tinguish that  case  In  principle  from  the 
one  now  under  consideration.  In  that 
case,  as  in  this,  there  was  personal  prop- 
erty to  distribute,  and  a  relative  wbo 
would  take  under  the  term  "heir"  in  its 
technical  sense,  who  could  not  take  under 
tbe  statute  of  distributions;  and  it  was 
held  that  "legal  heirs "  applied  to  those 
who  would  take,  and  as  they  would  take 
under  either  statute  if  there  had  been  no 
will.  Tbe  phrase  "according to  law"  was 
relied  upon  as  indicating  the  intention  of 
tbe  testator,  if  any  share  was  forfeited,  to 
bave  such  share  distributed  as  if  be  bad 
v.27N.£.no.lO— 54 


died  intestate.  In  this  case  the  intention 
is  indicated  by  a  much  stronger  phrase,  for 
the  testator  declares  that  he  wants  his 
property  divided  "In  accordance  with  the 
laws  of  the  state  of  New  York  applicable 
to  persons  wbo  die  intestate."  The  ap- 
pellants mainly  rely  upon  Luce  v.  Dunham, 
69  N.  Y.  36;  Keteltas  v.  Keteltas,  72  N.  Y. 
312;  and  Tillman  v.  Davis,  95  N.  Y.  17.  In 
Luce  V.  Dunham  tbe  testator  devised  cer- 
tain real  estate,  being  all  that  be  had  at 
the  date  both  of  hia  will  and  of  his  death,' 
to  bis  wile,  and  after  a  bequest  to  her  and 
others  directed  that  the  residuum  of  his 
estate,  real  and  personal,  should  be  divid- 
ed among  his  "heirs  and  next  of  kin,  in 
the  same  manner  as  it  would  be  by  the 
laws  of  the  state  of  New  York"  If  he 
should  die  intestate.  The  widow  claimed 
that  tbe  use  of  the  word  "heire"  showed 
9n  intention  to  i^iclude  her,  but  the  court 
held  that  it  related  only  to  the  realty  de- 
vised, while  tbe  expression  "next  of  kin" 
related  to  the  personalty  bequeathed,  and 
excluded  her  from  sharing  in  the  residuary 
estate;  citing  Murdock  v.  Ward,  67  N. 
Y.  387.  The  substance  of  the  decision  was 
that  the  widow  was  neither  heir  nor  next 
of  kin,  and  that  the  reference  to  the  stat- 
ute did  not  extend  either  term  to  her. 
The  other  two  cases  involved  tbequestion 
whether  the  widow  was  Included  by  either 
form  of  expression,  as  used  by  the  respect- 
ive testators,  and  it  was  held  that  she 
was  not.  They  are  not  analogous  in  their 
facts  to  tbe  ease  in  band,  although  tbe 
learned  and  extended  discussion  as  to  the 
meaning  of  the  word  "heirs,"  under  vary- 
ing circumstances,  has  a  bearing  more  or 
less  direct  upon  tbequestion  involved  here. 
In  Cushman  v.  Horton,  69  N.  Y.  151,  the 
court  considered  the  question  whether  tbe 
testator  meant  his  heirs  apparent,  as 
they  were  at  tbe  date  of  his  will,  or 
his  heirs  actual,  as  they  would  be  at  tbe 
date  of  bis  death.  Allot  these  cases  recog- 
nize tbe  principle  that  where  the  context 
of  the  will  shows  that  the  testator  used 
the  word." heirs,"  or  the  expression  "beira 
at  law"  or  "next  of  kla"  in  a  sense  other 
than  tbe  primary  legal  sense,  the  actual 
intention  must  prevail  over  tbe  use  of 
technical  language.  In  every  case  tbe  aim 
WU8  to  get  at  the  intention,  and  when 
that  was  found,  not  by  conjecture,  but  by 
careful  study  of  all  the  provisions  of  the 
win,  it  was  blindly  followed.  So  In  this 
case,  after  giving  dun  force  to  the  term 
"heirs  at  law,"  we  thlnkthat  the  testator 
meant,  as  he  said,  that  his  property 
should  be  divided  according  to  law,  tbe 
same  as  it  he  had  not  made  a  will;  and 
hence  that  the  judgment  of  the  general 
term  should  be  afhrmed.  with  costs  to  the 
respondents,  payable  out  of  tbe  estate. 
All  concur,  except  Pottbr,  J.,  wbo  dis- 
sents. 


(128  N.  T.  M) 

St.  Nicholas  Bank  op  New  Tokk  t. 
State  Nat.  Bane. 

(Court  of  Appeals  of  New  Torh.    June  2,  1891.) 

Banks  and  Bamkino — Couobotionb — Con»i,ict  of 
Laws. 
1,  A  bank  which  sends  a  draft  received  for 
collection  to  sabagents,  who  colleot  it,  and  re- 
mit a  draft  on  t£ird  persons   for  the  amount, 


Digitized  by 


Google 


850 


NORTHEASTERN  REPORTER,  VOL.  27. 


(N.Y. 


which  the  bank  then  sends  to  another  bank  for 
collection,  is  liable  to  the  owner  of  the  original 
draft,  where  the  subaeents'  draft  is  not  paid, 
and  they  in  the  mean  time  become  insolvent. 

2.  The  decisions  of  the  supreme  court  of  Ten- 
nessee, as  to  what  is  the  common  law  as  applied 
to  drafts  sent  to  banks  for  collection,  are  not 
binding  on  the  conrts  of  New  York,  even  in  ac- 
tions on  such  contracts  made  in  Tennessee. 

3.  Where  a  draft  was  sent  to  a  bank  in  pnr- 
suance  of  a  general  contract  between  it  and  the 
owners,  who  reside  in  another  state,  that  It 
sbpuld  collect  paper  sent  it,  for  an  agreed  oompen- 
sa'ion,  it  cannot  oe  held,  in  the  absence  of  any 
evidence,  that  the  contract  to  collect  the  partic- 
ular draft  was  made  in  the  state  where  the  bank 
is  situated. 

4.  Nor  can  the  contract  be  regarded  as  sub- 
ject to  the  law  of  that  state,  on  the  ground  that 
it  was  to  be  performed  there,  when  the  draft  was 
to  be  collected  In  a  third  state,  and  paid  to  the 
ovmer  in  the  state  of  his  residence. 

Reversing  13  N.  Y.  Supp.  804. 

Appeal  from  supreme  coart,  general 
term,  first  department. 

This  Hctlon  was  brnugbt  to  recover  the 
proceeds  of  a  draft  for  f478.57  sent  for  col- 
lection by  the  plaintiff  to  the  defendant, 
and  pold  to  the  defendant's  cori-espond- 
ents.  The  trial  resulted  in  the  direction  of 
a  verdict  tor  the  plaintiff  for  the  amount 
demanded.  Upon  appeal  to  the  (general 
term,  the  Jad(;ment  entered  upon  the  ver- 
dict was  reversed, and  a  new  trial  ordered. 
From  the  order  of  reversal  the  plaintiff 
appealed  to  this  court.  There  Is  no  con- 
troversy as  to  the  facts,  which  for  the  most 
part  were  set  forth  in  a  stipulation  read 
upon  the  trial.  They  may  be  summarized 
as  follows:  The  plaintiff  is  a  corporation 
organized  under  the  laws  of  the  state  of 
New  York,  and  engaged  In  the  business  of 
banking  In  the  city  of  Now  Turk;  and 
the  defendant  is  a  corporation  organized 
under  the  national  banking  act,  and  do- 
ing business  in  the  c^ity  of  Memphis.  For 
two  years  prior  to  the  18th  day  of  Novem- 
ber, 1884,  the  plaintin  had  been  accus- 
,  tomed  to  send  checks,  notes,  and  drafts 
to  the  defendant  for  collection,  Including 
such  as  were  drawn  upon  persons  residing 
at  a  distance,  in  the  state  of  Texas  and 
elsewhere.  The  commercial  paper  was 
Inclosed  in  letters,  consisting  of  printed 
forms,  filled  out  by  the  insertion  In  writ- 
ing of  the  date,  the  name  of  the  defend- 
ant's cashier,  and  a  description  of  the  In- 
closure.  The  checks  and  drafts  were  col- 
lected by  the  defendant,  and  the  proceeds 
were  remitted  to  the  plaintiff,  less  one- 
foiirth  of  1  per  cent.,  the  defendant's  com- 
niisslun,  and  the  expense  incurred  in  mak- 
ing distant  collections.  On  November  10, 
1884,  the  plaintiff  was  the  owner  and 
holder  «)f  a  check  tor  f473.57  dated  Novem- 
ber 6. 1884.  drawn  upon  the  CItv  National 
Bank  of  Dallas,  Tex.,  by  A.  D.  Aidridge  & 
Co.,  and  payable  to  the  order  of  Henry 
Levy  &  Son.  This  check  was  Indorsed  by 
the  plaintiff  to  tbedefeudant  for  collection, 
and  was  sent  to  the  latter  in  the  usual 
course  of  business.  The  defendaut  re- 
ceived the  check  on  November  13,  1884, 
and  on  that  day  indorsed  it  for  collection, 
and  forwarded  it  by  mail  to  tlie  firm  of 
Adams  &  Leonard,  at  Dallas,  'l''ex.  "They 
were  at  the  time,  and  had  been  for  many 
years,  bankers  in  good  standing  at  Dal- 
las, and  the  correspondents  of  the  defend- 


ant. They  received  the  check  on  Novem- 
ber 17,  1884,  and  on  that  day  duly  pre- 
sented it  for  payment  to  the  bank  upon 
which  it  was  drawn,  and  it  was  immedi- 
ately paid,  and  the  proceeds  were  received 
by  them.  They  then  remitted  to  the  de- 
fendant a  sight  draft  tor  the  amount  col- 
lected, drawn  by  them  npon  Jemison  & 
Co.,  of  the  city  of  New  York.  This  draft 
was  sent  by  the  defendant  ior  collection 
to  the  First  National  Bank  of  New  York, 
and  on  November  24, 1884,  was  presented 
to  JemiBon  &  Co.,  who,  in  the  mean  time, 
bad  suspended  payment.  The  draft  was 
accordingly  protested,  and  returned  to 
the  defendant.  Thereupon  the  defendant, 
on  November  28, 1884,  mailed  the  protested 
draft  to  the  plaintiR,  and  the  plaintllT  re- 
fused to  accept  it.  Adams  &  Leonard  had 
failed  in  business  before  the  draft  on  Jemi- 
son &  Co.  was  presented  for  payment. 
The  only  nvidence  offered  by  the  defend- 
ant in  opposition  to  these  facts  was  proof 
of  a  decision  of  the  supreme  court  of  Ten- 
nessee, in  the  case  of  Bank  of  Louisville  v. 
First  Nat.  Bank  of  Knoxvllle,  8  Baxt.  101, 
which  will  be  referred  to  in  the  opinion. 

Cbfut.   E.   Huffbea,  tor  appellant.     A. 
Walker  Otbi,  tor  respondent. 

Earl,  J.,  [after  stating  the  facts  aa 
above.)  The  rule  has  long  been  estab- 
lished in  this  state  that  a  bank  receiving 
commercial  paper  for  collection,  In  the  ab- 
sence of  a  special  agreement.  Is  liable  for  a 
loss  occasioned  by  the  default  of  its  cor- 
respondents or  other  agents  selected  by  it 
to  effect  tlie  collection.  Allen  v.  Bank,  22 
Wend.  215;  Montgomery  County  Bank  v. 
Albany  City  Bank,  7  N.  Y.  459 ;  Commer- 
cial Bank  V.  Union  Bank,  11  N,  Y.  203; 
Ayrnult  v.  Pacific  Bank.  47  N.  Y.  570; 
Naser  v.  Bank,  116  N.  Y.  498,  22  N.  E.  Rep. 
1077.  And  the  same  rale  prevails  in  some 
of  the  other  states,  in  the  United  States 
supreme  coart,  and  in  England.  Titus  v. 
Bank,  35  N.  J.  Law,  588;  Wingate  y. 
Bank,  10  Pa.  St.  104 ;  Reeves  v.  Bank,  8 
Ohio  St.  465;  Tyson  V.  Bank,  B  Blackf.  225; 
Simpson  V.  Waldby,  (Mich.)  SON.  W.  Rep. 
199:  Mackersy  v.  Ramsays,  9  Clark  &  F. 
818.  In  snch  a  case  the  collecting  bank 
assnmes  the  obligation  to  collect  and  pay 
over  or  remit  the  money  due  npon  the  pa- 
per, and  the  agents  it  employs  to  effect 
the  collection,  whether  the.v  be  In  Its  own 
banking-house  or  at  some  distant  place, 
are  its  agents,  and  in  no  sense  the  agents 
of  the  owner  of  the  paper.  Because  they 
are  its  agents,  it  is  responsible  for  their 
misconduct,  neglect,  or  other  default. 
Here,  when  this  money  was  received  by 
Adams  &  Leonard,  the  defendant's  agents. 
It  was,  in  law,  received  by  it,  and  It  be- 
came absolutely  bound  to  pay  or  remit 
the  same  to  llie  plaintiff.  It  is  difflcnlt  to 
see  upon  what  principle  the  defendant 
conid  be  held  liable  if  Adams  &  Leonard, 
its  agents,  bad  carelessly  failed  to  collect 
the  draft,  or  had  collected  it,  and  then 
purposely  misappropriated  th«  proceeds 
thereof,  and  yet  not  liable  for  their  failure 
to  pay  over  the  proceeds  in  consequence 
of  their  unexplained  Insolvency.  Upon 
what  principle  can  the  defendant  be  held 
liable  tor  one  default  of  its  agents,  and 
not  for  every  detault?    That  the  Insolven- 
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cy  of  the  snbagent  in  Buch  a  case  does  not 
shield  the  collecting  ftgent  from  reeponsl- 
bility  for  the  loss  has  been  decided  in  sev- 
eral cases  quite  analoguou  to  this.  Beeves 
T.  Bank,  Simpson  v,  Waldby,  and  Mack- 
ersy  v.  Bamsays,  supra ;  and  Bradstreetv. 
Everson,  72  Pa.  St.  VH.  It  is  not  needful 
now  to  vindicate  the  principle  upon  which 
these  cases  rest,  as  that  has  been  sufS- 
clently  done  by  learned  judges  writing  the 
opinions  therein.  They  are  well  support- 
ed by  many  analogous  cases  in  other 
branches  of  the  law,  and  it  is  believed 
they  lay  down  the  best  and  safest  rule,  and 
subserve  the  wisest  commercial  policy. 
The  case  of  Indlg  v.  Bank.  80  N.  Y.  100,  is 
not  opposed  to  these  views.  There  the 
defendant  received  a  note  for  collection 
which  was  payable  at  the  Bank  of  Low- 
vllle,  and  it  sent  the  note  directly  to  the 
bank  for  payment,  which  on  the  next  day 
sent  a  draft  for  the  amount  ol  the  note  to 
the  defendant,  and  failed  before  the  draft 
reached  its  destination,  and  it  was  held 
that  the  loss  did  not  fall  upon  the  defend- 
ant. That  conclusion  was  reached  by 
holding  that  the  Low-vllle  bank  was  not 
the  agent  of  the  defendant,  but  that  the 
defendant  was  In  the  same  position  as  it 
It  had  sent  the  note  to  some  agent,  and 
he  had  received  the  proceeds  thereof,  and 
had  then  bought  a  draft  ou  New  York  of 
the  Lowville  bank  for  the  amount,  and 
the  bank  had  then  failed  before  the  draft 
was  paid.  The  defendant  there  would 
have  been  held  liable  if  the  Lowville  bank 
had  been  its  agent  for  the  collection  of 
the  note.  Briggs  v.  Bank.  89  N.  Y.  182. 
After  Adams  &  Leonard  had  received  pay- 
ment  of  the  draft,  they  drew  a  draft  upon 
.Temison  &  Co.  for  the  amount,  and  sent 
that  to  the  defendant  tor  thepurpospof 
discharging  their  obligation  to  the  defend- 
ant.' That  draft  was  not  made  for  the 
purpose  of  remitting  the  proceeds  of  the 
collection  to  the  plaintitf,  and  was  not 
used  by  the  defendant  tor  that  purpose. 
It  sent  the  draft  to  the  First  National 
Bank  of  New  York  tor  collection,  intend- 
ing afterwards  to  remit  the  proceeds  of 
the  collection  to  the  plaintiff  in  some  other 
way.  After  Adams  &  Leonard  and  Jemi- 
8on  &  Co.  had  failed,  it  sent  the  worthless 
draft  to  the  plaintitf.  By  so  doing  it  did 
not  discharge  its  obligations  to  the  plain- 
titf. It  Adams  and  Leonard  had  pur- 
chased a  draft  of  the  Dallas  bank,  and 
sent  that  to  the  plaintiff,  or  if  it  had  sent 
the  draft  to  the  defendant,  and  the  latter 
had  then  sent  It  to  the  plaintiff,  then, 
according  to  the  doctrine  of  Indig  t. 
Bank,  the  defendant  would  not  have  been 
responsible  tor  the  continued  solvency  of 
the  Dallas  bank.  That  case  was.  much 
discussed  here,  and  there  was  much  differ- 
ence of  opinion  about  it.  It  Is  a  border 
case,  and  its  doctrine  should  not  be  much 
extended. 

The  defendant, however,  claims  thatthe 
contract  with  the  plaintiff  is  to  be  treated 
as  a  Tennessee  contract,  and  that  by  the 
law  of  that  state  it  cannot  be  made  liable 
tor  this  loss.  Upon  the  trial,  for  the  pur- 
pose of  showing  the  law  of  that  state,  it 
put  in  evidence  a  decision  of  the  supreme 
court  in  the  case  of  Bank  of  Louisville  v. 
First  Nat.  Bank  of  Knoxvllle,  8  Baxt.  101. 


In  that  case  a  bill  of  exchange,  payable 
at  the  First  National  Bank  ot  Knoxvllle, 
was  sent  by  a  New  York  bank  to  the  Bank 
of  Louisville  ot  collection.  It  was  trans- 
mitted by  the  Louisville  bank  to  the 
Knoxvllle  bank,  was  received  by  the  latter, 
and  was  subsequently  returned  unpaid. 
The  cashier  ot  the  Knoxvllle  bank  deliv> 
ered  the  bill  to  a  notary  public  in  good  re- 
pute at  the  time,  who  failed  to  protest  it, 
by  reason  of  which  the  right  ot  action 
against  the  drawer  was  lost.  The  Louis- 
ville bank  paid  the  amount  of  the  bin  to  the 
New  York  bank,  and  then  brought  suit  to 
recover  against  the  Knoxvllle  bank,  and 
failed.  It  was  held  that,  "  where  a  bank 
receives  a  bill  of  exchange  for  collection, 
payable  at  a  distant  place,  Its  liability  Is 
discharged  by  transmitting  the  same,  in 
due  time,  to  a  suitable  and  responsible 
bank  or  other  agent,  at  the  same  place  of 
payment:  and  in  such  case  the  principal's 
assent  to  the  employment  of  a  subagent 
is  implied, "  and  that,  "if  a  debt  be  lost  by 
negligeuceof  an  agent  to  whom  a  bill  of 
exchange  is  sent  for  collection,  the  princi- 
pal or  home  bank  (having  complied  with 
its  duty,  and  not  being  liable  to  the  hold- 
ers) cannot,  by  voluntarily  discharging 
the  claim  ot  the  payee,  maintain  an  ac- 
tion on  the  case  tor  negligence  against  the 
subagent.  Such  right  accrues  only  to  the 
holder  or  payee  of  the  bill,  under  the  cir- 
cumstances." That  decision  was  not 
based  upon  any  statute  law,  but  upon  the 
principles  of  the  common  law,  supposed 
to  be  applicable  to  the  facts  of  the  case. 
It  did  not  make  or  establish  law,  but  ex- 
pounded the  law,  and  furnished  sojue  evi- 
dence of  what  the  law  applicable  to  that 
case  was,— evidence  which  other  courts 
might  or  might  not  take  and  receive  as  re- 
liable and  sufficient;  and  even  the  same 
court,  upon  fuller  discussion  and  more  ma- 
ture consideration,  might,  in  some  subse- 
quent case,  retnae  to  take  the  same  view  ot 
the  law.  There  Isnocommonlaw  peculiar 
to  Tennessee.  But  the  common  law  there 
is  the  same  as  that  which  prevails  here  and 
elsewhere,  and  the  judicial  expositions  of 
the  common  law  there  do  not  bind  the 
courts  here.  The  courts  of  this  state,  and 
of  other  states,  and  ot  the  United  States, 
would  follow  the  courts  ot  that  state  In 
the  construction  of  its  statute  law.  But 
the  courts  ot  this  state  will  follow  its  own 
precedents  in  the  expounding  of  the  gen- 
eral common  law  applicable  to  commer^ 
cial  transactions,  and  so  it  has  been  re- 
peatedly held.  Faulkner  v.  Hart,  82  N.Y. 
413;  Swift  V.Tyson,  16  Pet.  1;  Gates  v. 
Bank.  100  U.S.  23»:  Bay  v.  Gas  Co.,  20  Atl. 
Bep.  1065,  (decided  in  Pennsylvania  su- 
preme court,  Jan.  12,  1891.)  We  must, 
therefore,  hold  that  the  obligation  resting 
npon  the  defendant  was  that  which  the 
principles  of  the  common  law,  as  expressed 
by  the  courts  of  this  state,  placed  upon  it. 
If  it  be  said  thatthe  contract  between 
these  parties  was  made  in  view  of  the 
common  law,  then  we  must  hold  that  it 
was  the  common  law  as  expounded  here. 
But  it  cannot  be  maintained  that  the 
contract  between  these  parties  was  a  Ten- 
nessee contract.  It  is  by  no  means  clear, 
even,  that  It  can  be  held  that  the  contract 
was  made  there.    It  does  not  certainly 
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appear  where  it  was  made.  It  cannot  be 
said  that  a  new  contract  was  made  every 
time  a  piece  of  paper  was  aent  by  the 
plalntin  to  the  defendant  for  collenclon. 
There  was  a  general  contract  between  the 
parties,  which  was  either  created  by  some 
ne$;otiation,  or  which  grew  out  of  the 
course  of  business  between  them,  that  the 
defendant  shonld  collect  the  paper  sent  to 
it  tor  the  compensation  to  be  allowed.  If 
that  contract  was  made  by  correspond- 
ence, the  plalntiH  making  a  proposition 
by  mail,  and  the  defendant  accepting  it  by 
mall,  then,  when  the  acceptance  was  put  In 
the  mail  at  Memphis,  the  contract  was 
complete,  and  had  its  inception  there.  If 
the  proposition  came  from  the  defendant, 
and  was  accepted  in  the  same  way  in  New 
York,  then  it  would  have  to  be  treated  a.B 
made  in  New  York.  In  the  absence  of 
more  proof  than  we  have  here,  it  cannot 
be  assumed  that  this  contract  was  made 
In  Tennessee.  Nor  is  this  to  be  regarded 
as  a  Tennessee  contract,  for  the  reason 
that  it  was  to  be  performed  there,  so  that 
the  defendant  can  claim  that  its  obliga- 
tions and  interpretation  are  to  be  governed 
by  Tennessee  law.  We  cannot  perceive 
how  any  substantial  part  of  the  contract 
was  to  be  performed  in  Tennessee.  The 
defendant  was  to  collect  this  draft  in  Tex- 
as, and  pay  its  proceeds,  less  Its  compen- 
sation, to  the  plaintiff  in  New  York,  and 
so  the  contract  was  to  be  performed  In 
Texas  and  New  York.  Adams  &  Leonard 
collected  the  draft  for  the  defendant  In 
Texas,  and  aent  it  their  own  draft  on 
Jemlson  &  Co.  This  draft  the  defendant 
sent  to  the  First  National  Bank  of  Now 
York  for  collection  and  credit.  If  the  draft 
had  been  paid,  then  the  defendant  would 
have  had  credit  tor  the  amount  with  that 
bank,  and  would  probably  have  sent  Its 
own  draft  on  that  bank  to  the  plaintiff 
for  the  amoont  ot  the  collected  draft,  less 
Its  compensation,  and  that  bank  would 
have  paid  that  draft  on  presentation,  and 
thus  the  proceeds  of  the  collected  draft 
would  finally  have  reached  the  plaintiff, 
and  the  obligation  of  the  defendant  would 
then,  and  not  until  then,  have  been  fully 
discharged.  13o,  always,  the  defendant 
having  collected  a  draft  seat  to  It  by  the 
plaintiff,  and  received  the  proceeds  there- 
of, woild,  in  the  ordinary  course  of  busi- 
ness, discharge  Its  obligation  to  the  plain- 
tiff by  payment  through  Its  corresponding 
bank  In  New  York.  Therefore  we  think 
it  is  quite  clear  that  this  contract  cannot, 
in  any  view,  be  treated  as  a  Tennessee 
contract,  subject  In  any  way  to  the  law  ot 
that  state.  Our  conclusion,  therefore,  is 
tha  t  the  order  ot  the  general  term  should 
he  reversed,,  and  the  Judgment  entered 
upon  the  verdict  aflSrmed.wltb  costs.  All 
concur. 


In  re  Smith's  Estatk. 

(Court  of  Apveals  of  New  York. 
1891.) 


Aprn  14, 


Spencer  Clinton,  for  appellant  John  G. 
Milburn,  for  respondent. 

No  opinion.  Order  affirmed,  with  costs 
against  appellant  personally.  All  concur. 
See  12  N.  Y.  Supp.  415. 


In  re  BooD. 
In  re  Soulk's  Will. 

(Court  of  Appeals  of  New  Yoi*.    April  14, 
1891.) 

M.  if.  Waters,  for  appellant.  Martin  A. 
Knapp  and  H.  V,  Howland,  for  respondents. 

No  opinion.  Judgment  affirmed,  with 
costs.  All  concur.  See  3  N.  Y.  Supp.  259; 
11  N.  Y.  Supp.  949. 


In  re   Dsfabthent    o»  Public  Wokks, 
Etc.,  of  New  York. 

In  re  Opknino  One  Htthdbbd  and  Eioh- 

TY-FlBST  St. 

(Court  of  Appeals  of  New  York.    April  14> 
1891.) 

James  A.  Deertng,  for  appellants.  Peter 
B.  Olney,  for  respondent. 

No  opinion.  Order  affirmed,  with  costs. 
All  concur.    See  12  N.  Y.  Supp.  345. 


Wahed  el  Tazi,  Appellant,  v.  Stein  «t  al^ 
Bespondents. 

(Court  of  Appeals  of  New  York.    April  14w 
1891.) 

Joseph  Fettreteh,  for  appellant.  J.  Hamp- 
den Dougherty,  for  respondents. 

No  opinion.  Appeal  dismissed,  with  costs. 
All  concur.    See  13  N.  Y.  Supp.  96. 


Bean,  Bespondent,  v.  Carlbton  et  al.,  Ap> 
pellants. 

(Court  of  Appeals  of  New  York,    April  14, 
1891.) 

Ira  D.  Warren,  for  appellants.  Alfred  B. 
Cruiekshank.  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.    All  concur.    See  12  N.  Y.  Supp.  520. 


Brewer,  Bespondent,  v.  Ford,  Appellanl^ 

(Court  qf  Appeals  of  New  York.    April  14, 
1891.) 

Prank  O.  Ferguson,  for  appellant.  IFim. 
C.  Fitch,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.    All  concur.    See  12  N.  Y.  Supp.  619. 


Maginnis,  Appellant,  v.  Citt  of  Brook- 
LTN,  Bespondent. 

(Court  of  Appeais  of  New  York.    April  14, 
1891.) 

Wm.  G.  Cooke,  for  appellant.  Almet  F. 
Jenks,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.    All  concur.    See  7  N.  Y.  Supp.  194. 


LATOxmrm  et  al..  Appellants,  v.  Psa* 

SONS,  Bespondent. 
(Court  <if  Appeals  of  Zfew  York.    April  14, 

Frank  Brundage,  for  appellants.    Chat, 
W.  Biokmon,  for  respondent. 
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No   opinion.    Judgment   affirmed,    with 
ooBto.    All  concur.    See  8  N.  Y.  Supp.  958. 


Frrrs,  Bespondent,  t.  Beabdslet  et  oZ., 
Appellants,  (two  cases.) 

(Court  qf  ApveaU  of  New  ybrft.    April  14, 

1891.) 

John  D.  Teller,  for  appellants!  8.  E. 
Payne  and  If.  V.  Uowland,  for  respondent. 

No  opinion.  Judgment  a£Brmed,  with 
costs,  on  opinion  l>elow.  All  concur.  See  8 
N.  Y.  Supp.  567,  947,  mem. 


BossouT,  Respondent,  ▼.  Bomb,  W.  A  O. 

B,  Co.,  Appellant. 
(Court  qf  Appeals  of  New  York.    April  14, 

Wm.  H.  Qiiman,  for  appeUant.  D.  G. 
ffrfffln,  for  respondent. 

No  opinion.  Judgment  afflrmed  and  Judg- 
ment absolute  ordered  on'  the  stipulation  for 
the  plaintiff,  with  costs,  on  opinion  below. 
All  concur.    See  10  N.  Y.  Supp.  602. 


TowNSEND,  Respondent,. y.  Allen  et  dl.. 
Appellants. 

{Court  of  Appeals  of  New  YorJt.    April  14, 
1891.) 

John  R.  Treasider,  for  appellants.  Will" 
tarn  Man,  for  respondent. 

No  opinion.  Judgment  afiSrmed,  with 
costs.    All  concur.    See  18  N.  Y.  Supp.  73. 


Dutch  Befobmed  Chttrch  or  Summit, 
Respondent,  t.  Habdeb  et  al.,  Appel> 
lants. 

(Court  (if  Appeals  of  New  York.    April  14, 

1891.) 

If.  a.  Wilcox  and  W.  C.  Lamont,  for  ap- 
pellants.   F.  R.  Gilbert,  for  respondent. 

No  opinion.  Judgment  afflrmed  on  opln* 
ion  below,  with  costs.  All  concur,  except 
Finch  and  Gbat,  JJ.,  absent.  See  12  N. 
Y.  Supp.  297. 

GoNCOBDTA  Sat.  &  Aid  Ass's,  Respondent, 
v.  Read  et  al..  Appellants. 

(Court  of  Appeals  of  New  York.    April  21, 
1891.) 

No  opinion.  Motion  for  reargument  de- 
nied, with  $10  costs.    See  26  N.  £.  Rep.  347. 

Maoaulet  ▼.  Palmeb. 

(Court  of  Appeals  of  New  York.    April  21, 
1891.) 

No  opinion.  Motion  for  reargument  de- 
nied, with  $10  costs.    See  26  N.  E.  Rep.  912. 


Smbduet,  Respondent,  t.  Smith  et  al.,  Ap- 
pellants. 

(CotMt  (iT  Appeals  of  New  York.    April  31, 

1891.) 

No  opinion.    Motion  for  reargument  de- 
nied, with  910  costs.    See  27  N.  E.  Rep.  411. 


Penpibld,  Respondent,  ▼.  New  Yobk  & 
Mt.  V.  Wateb  Co.,  Appellant. 

(Court  of  Appeals  of  New  York.    April  21, 
1891.) 

No  opinion.     Motion    to   reinstate,  etc., 
granted.    See  6  N.  Y.  Supp.  180. 


Fbowedt  et  al..  Appellants,  r.  Lindheim, 
Respondent. 

(Court  of  Appeals  of  New  York-    April  28, 
1891.) 

Geo.  W.  Wicker  sham,  for  appellants.  E. 
J.  Myers,  for  respondent. 

No  opinion.  Appeal  dismissed,  with  coats. 
Ali  concur,  except  Gbat,  J.,  absent.  See 
12  N.  Y.  Supp.  626. 


People  y.  E.  Remington  &  Sons. 

Jn  re  Lee  Abms  Co.'s  Claim. 

(Court  qf  Appeals  of  New  York.    April  28, 
1891.) 

Wm.  B.  Hombloioer,  for  Lee  Arms  Co. 
Tho$.  Richardson,  for  receiver. 

No  opinion.  Order  affirmed  on  opinion  in 
general  term,  with  costs.  All  concur,  except 
tiBAT,  J.,  absent,  and  O'Bbien,  J.,  not  sit- 
ting.   See  12  N.  Y.  Supp.  824. 


In  re  Eaton. 

(Court  cf  Appeals  of  New  York.    April  28, 
1891.) 

Geo.  L.  Stedman,  for  appellant  Matthew 
Hale  and  Mareiu  T.  Hun,  for  respondents. 

No  opinion.  Order  affirmed  on  opinion  t>e- 
low,  with  costs.  Ali  concur,  except  Gbat, 
J.,  absent.    See  13  N.  Y.  Supp.  135. 


Tallmadoe  et  al..  Appellants,  V.  Louns- 
BUKT,  Respondent. 

(Court  of  Appeals  of  New  York.   April  98, 

1891.) 

Alex.  8.  Bacon,  for  appellants.  James  A. 
Blanohard,  for  respondent. 

No  opinion.  Onier  afflrmed,  with  costs. 
All  concur,  except  Gbat,  J.,  absent.  See  13 
N.  Y.  Supp.  602. 


HuMTBB  et  dl.,  Respondents,  v.  C!oofer8- 
TOWN  &  S.  Y.  R.  Ck).,  Appellant 

(Court  qf  Appeals  <if  New  York.    April  28,        ^ 

1891.) 

B.  M.  Harris,  for  appellant.  C.  B.  Pierce 
and  E.  Countryman,  for  respondents. 

No  opinion.  Motion  for  reargument  de- 
nied, with  costs.    See  26  N.  £.  Rep.  958. 


Cohen  et  al..  Respondents,  v.  Ibion,  Ap- 
pellant. 

(Cottrt  of  Appeals  of  New  York.    May  5, 1891.) 
8.  M.  Lindley,  for  appellant.     Wm.  Town- 

send,  for  respondents. 
No  opinion.    Judgment  reversed,  new  trial 
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granted,  coeU  to  abide  event,  on  the  disaent- 
iiig  opinion  of  Mabtin,  J.,  below.  All  con- 
cur, except  Gbay,  J.,  absent.  See  7  N.  Y. 
Supp.  106. 

Mabson,  Appellant,  v.  Pubdt  et  al.,  Re> 

spondents. 
(Court  of  Appeals  of  New  York.    May  8, 1891.) 
Chas.  H.  Luscomb,  for  appellant,    ff.  B. 
Closson,  for  respondents. 

No   opinion.    Judgment   afiBrmed,    with 
costs.    All  concur.    See  9  N.  Y.  Supp.  579. 


Mbehah,  Appellant,  v.  Mobewood  et  al.. 

Respondents. 
(Court  of  Appeals  of  New  Torh.    May  8, 1881.) 

Wm.  MoArthur,  for  appellant.  Qeo.  A. 
Strong,  tot  respondents. 

No  opinion.  Judgment  afiSrmed,  with 
costs,  on  opinion  below.  All  concur,  except 
Gray,  J.,  absent.    See  5  N.  Y.  Supp.  710. 


Walker,  Respondent,  v.  Second  Atb.  R. 

Co.,  Appellant. 
(Court  (tfAppeaU  of  New  Tork.    May  8, 1891.) 

Attg.  8.  ^utohins,  for  appellant.     Chas. 
A.  Flammer,  for  respondent. 

No   opinion.     Judgment    affirmed,  with 
costs.    All  concur.    See  6  N.  Y.  Supp.  536. 


PiRSSON   et  al„  Respondents,  v.  Abebn- 

BUBGH,  Appellant. 
(Court  <if  Appetds  of  New  York.    May  8, 1891.) 

Robert  F.  Little,  for  appellant.  John 
Alex  Beall,  for  respondents. 

No  opinion.  Judgment  affirmed,  with 
costs.  AH  concur,  except  Gray,  J.,  not  vot- 
ing. See  8  N.  Y.  Supp.  543;  12  N.  Y.  Supp. 
655. 


Medleb.  Respondent,  v.  Atlantio  Atb  R. 

Co.,  Appellant. 
(Court  of  Appeals  of  New  York.    May  8, 1891.) 

Chas.  J.  Patterson,  for  appellant.    Thos. 
M.  Pearsall,  for  respondent. 

No   opinion.     Judgment   affirmed,   with 
costs.    All  concur.    See  12  N.  Y.  Supp.  930. 


WoBHSEB  et  al..  Appellants,  ▼.  Levy,  Re- 
spondent. 

(Court  of  Appeals  of  New  York.    1S.Ay  8, 1891.) 
Edward  W,  8.  Johnston,  for  appellants. 

Otto  Horwitz,  for  respondent. 
No    opinion.     Judgment   affirmed,  with 

costs.     All  concur.    See  12  N.  Y.  Supp.  558. 


First  Nat.  Bank  of  Jersey  Crry,  Ap- 
pellant, V.  Stafles  et  al..  Respondents. 

(Court  of  Appeals  of  New  York.  May  8, 1891.) 
D.  G.  Griffin,  for  appellant.    John  O.  Mc- 

partin,  for  respondents. 


No  opinion.  Judgment  affirmed  on  opin> 
Ion  below,  with  coats.  All  concur,  except 
O'Bbien,  J.,  who  tai^es  no  part.  See  11  N. 
Y.  Supp.  809. 

Levey  et  al..  Appellants,  v.  Union  Print 
Works,  Respondent. 

(Court  of  Appeals  of  New  York,  Second  Divis- 
ion.   April  7, 189L 

Geo.  W,  Wingate,  for  appellants.  John 
H.  V,  Arnold,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.    All  concur.    See  12  N.  Y.  Supp.  153. 


Smith  et  al..  Respondents,  v.  Clews,  Ap- 
pellant. 

(Court  of  Appeals  of  New  York,  Second  Divis- 
ion.   April  7, 1891.) 

Albert  A.  Abbott,  for  appellant.  Chas  H. 
Woodbury,  for  respondents. 

No  opinion.  Judgment  affirmed,  with 
coste.    All  concur.    See  12  N.  Y.  Supp.  471. 


Delaware,  L.  &  W.  R.  Co.,  Respondent,  v. 
B0RKARD  et  al..  Appellants. 

(Court  of  Appeals  of  New  York,  Second  Diryis- 
ion.    April  7, 1891.) 

Wm.  F.  Cogswell,  for  appellanto.  Wm. 
Nottingham,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.  All  concur,  except  Bradley,  J.,  dis- 
senting, and  Haiqht,  J.,  not  voting.  See  S 
N.  Y.  Supp.  945,  mem. 


Peterson,  Appellant,  v.  Swan,  Respondent. 

(Court  of  Appeals  of  New  York,  Second  Divis- 
ion.   AprU  7, 1891. 

George  If.  Hart,  for  appellant.  Joseph  A. 
Bhoudy,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.  All  concur.  See  10  N.  Y.  Supp.  958. 
mem. 


Adaub,  Appellant,  v.  Speelman,  Respond, 
ent. 

(Cot«rt  of  Appeals  of  New  York,  Second  JCHote- 
ion.    AprU  7, 1891.) 

Wm.  F.  Cogswell,  for  appellant.  Chas. 
a.  Baker,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.  AH  concur,  except  Parker,  J.,  not 
sitting.    See  10  N.  Y.  Supp.  364. 


Wbight,  Respondent,  v.  Syracuse,  B.  &  N. 
Y.  R.  Co.,  Appellant. 

(Court  df  Appeals  of  New  York,  Second  Dtoto- 
iotu    AprU  7, 1891.) 

Louts  Marshall,  for  appellant.  John  A. 
C,  Wright,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.  All  concur,  except  Folleit,  O.  J., 
not  sitting.  See  3  N.  Y.  Supp.  480;  5  N.  Y. 
Supp.  954,  mem. 
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In  n  AuJBON  et  at. 

<OouH  ufAppeala  of  New  Torlt,  Second  ZHoi*- 
ton.    April  7, 1881.) 

Calvin  Froit,  for  appellant.  Bamtt  Z. 
Snider,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs  to  the  respondent,  payable  out  of  the 
esl  ate.    All  concur.    See  12  K.  Y.  Supp^  824. 


HiaoiNs,  Bespondent,  v.  Yillaob  of  Olens 

Faluj,  Appellant. 

(Court  i^AvpecU*  of  Neu>  Ynrk,  Second  DM»- 
ion.    April  7, 1S91.) 

Siehard  L.  Hand,  (or  appellant.  /.  8. 
L'Amoreaux,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
eosts.    All  concur.    See  11 N.  Yf.  Supp.289. 

OmBBBT,  Bespondent,  t.  Saunders  et  al.. 
Appellants. 

{Court  tfAjmeaU  of  New  York,  Second  Dtvia- 
ion.    April  7, 1891.) 

Edwin  Countryman,  for  appellants. 
Jamet  M.  Hunt,  for  respondent 

No  opinion.  Jadgment  affirmed,  with 
eoeta.    All  concur. 


TiTHAN  et  al..  Respondents,  T.  Tweuth 
Wabo  Bank  et  al..  Appellants. 

{Court  qf  Appeal*  of  New  York,  Second  Dfoto- 
irni.    April  7, 1891.) 

Wheeler  H.  Peekham  and  /.  l^etoton 
Fiero,  for  appellants.  L.  Lafiin  Kellogg, 
for  respondents. 

No  opinion.  Jadgment  affirmed,  with 
costs.    All  concur.    See  12  N.  Y.  Supp.  634. 


OooDBioH,    Bespondent,    T.    New    Yobx 
Cent.  &  H.  B.  B.  C!o.,  Appellant 

(Court  cfAppeali  of  New  York,  Second  Dtvii- 
ion.    April  14, 1891.) 

Hamilton  Harris,  for  appellant.  Edwin 
Countryman,  for  respondent. 

No  opinion.  Jadgment  affirmed,  with 
costs.    All  concur. 


Wood,  Respondent,  t.  Board  or  Sxjfbb* 
VISORS  OF  MoNBOE  CoTTNTT  et  al..  Ap- 
pellants. 

(Court  of  Appeal*  of  New  York,  Second  Dtoi*- 
fon.    April  14,  1891.) 

W.  A.  Sutherland,  for  appellants.  Cauiui 
C.  Davy,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs,  ou  opinion  of  IIaight,  J.,  in  Crownin- 
shield  V.  Board.  27  N.  £.  Bep.  242,  (April 
14.)    All  concur.    See  9  N.  Y.  Supp.  699. 


\^^- 


Lbathee  Manuf'bs'  Nat.  Bank,  Appel- 
lant, V.  HAI.STED  et  al..  Respondents. 

(Court  <if  Appeal*  of  New  York,  Second  Divte- 
Um.    April  14, 1891.) 

ClHU.   B.  HuffJtes,  for  appellant.     Wm. 
Pierrepont  Williams,  for  respondents. 


No  opinion.  Judgment  affirmed,  with 
costs,  upon  opinion  of  Bradlet,  J.,  in 
Knower  t.  Bank,  27  N.  £.  Bep.  247,  (April 
14.)  All  concur.  See  6  N.  Y.  Supp.  956. 
ffttfta. 


Fenno  et  el..  Appellants.  ▼.  Hannah, 
Sheriff,  Respondent 

(Court  <if  Appeaie  of  New  York,  Second  DM*- 
ion.    AprU  21,  IWV) 

Fanning  c(  WiUiame,  for  appellants. 
David  Hays,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.  All  concur,  except  Potter  and  Bbao- 
I.EY,  JJ.,  not  voting.  See  10  N.  Y.  Supp. 
408. 


Hiooms  et  al..  Appellants,  v.  Union  Tkitbt 
(Jo.,  Respondents. 

(Court  of  Appeal*  of  New  York,  Second  Dtmle- 
ion.    April  31, 1891. ) 

Daniel  B,  Remsen,  for  appellants.  Wm, 
C.  Beeoher  and  Hoffman  Miller,  for  respond- 
ents. 

No  opinion.  Judgment  affirmed,  with 
costs.  All  concur,  except  Vann  and  Bbowh. 
JJ.,  absent    See  10  N.  Y.  Supp.  389.    ' 


In  re  MoGiOWAN. 

In  re  Waixaob. 

(Court  tf  Appeal*  of  New  York,  Second  DM^ 
ion.    April  28, 1891.) 

Malcolm  Campbell,  for  appellant  William 
CiarroU. 

No  opinion.  Motion  for  reargument  de- 
nied, with  810  costs.  See  26  N.  £.  Bep. 
1098. 


FoBD,  Bespondent,  v.  Lake  Shore  &  M. 
S.  By.  Oa.,  Appellant. 

{Court  eS  Appeaie  of  New  York,  Second  Dtoit- 
ion.    AprU  as,  1891.) 

Jamet  Fraaer  ffluck,  for  appellent  Tracy 
C  Becker,  for  respondent. 

No  opinion.  Motion  for  reargument  de- 
nied, with  810  costs.  See  26  N.  £.  Bep. 
1101. 


Newhau.,  Bespondent,  v.  Apfleton  et  al.. 
Appellants. 

{Court  cf  Appeal*  of  New  York,  Second  DivU- 
ion.    April  28, 189L) 

Edward  Winglow  Paige,  for  appellbnts. 
Wm.  W.  Badger,  for  respondent. 

No  opiniun.  Motion  denied,  with  810 
costo.    See  11 N.  Y.  Supp.  50. 


McOabt.  Bespondent,  v.  Ditfft,  Appellant 

(Court  of  Appeal*  of  New  York,  Second  Dlvie- 
ion.    AprU  21,  18910 

No  opinion.  Ordered  that  John  McArdle^ 
individuHlly,  and  as  administrator  of  the 
estate  of  (Jatberine  Duffy,  deceased,  be,  and 
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he  la  hereby,  substituted  as  a  party  defendant 
in  the  place  of  Catherine  Duffy,  deceased,  and 
this  action  is  revived  and  continued  in  bis 
name.    See  3  N.  Y.  Supp.  23. 


Andbews,  Respondent,  v.  Brewsteb  et  al.. 
Appellants. 

(Court  of  Appeals  of  New  Tork,  Second  IHvis- 
ion.    April  33, 1891.) 

A.  R.  Duett,  for  appellants.  Wm.  Allen 
Butler,  for  respondent. 

No  opinion.  Respondent's  motion  for  re- 
argument  denied,  without  costs.  Appel- 
lants' motion  to  amend  remittitur  denied, 
without  costs.    See  26  N.  E.  Rep.  1024. 


HuNGEBFORD,  Respondent,  v.  Sybacttse,  B. 
A  N.  T.  R.  Co..  Appellant. 

(Court  of  Appeals  of  New  York,  Second  DivU- 
ioti.    April  88,  1891.) 

Louis  Marshall,  for  appellant.  Wm.  Kerir 
nedy,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.  All  concur,  except  Follett,  C.  J., 
.  not  sitting,  and  Bbown,  J.,  absent.  See  4 
N.  T.  Supp.  648. 


Cramk,  Respondent,  v.  Fobtt-Seoond  St. 
Rt.  Co.,  Appellant. 

(Court  of  Appeals  of  New  York,  Second  Divi*. 
ion.    April  23, 1891.) 

Wm.  C.  Trull,  for  appellant.  John  D. 
Toumsend,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.  All  concur,  except  Bhown,  J.,  ab- 
sent.   See  6  N.  Y.  Supp.  229. 


Curtis  et  al..  Respondents,  t.  Hart  et  al.. 
Appellants. 

(Court  of  Appeals  of  New  York,  Second  Divis- 
ion.   April  28, 1891.) 

W.  A.  Sutlierlarui,  for  appellants.  John 
F.  Little,  for  respondents. 

No  opinion.  Judgment  affirmed,  with 
costs.  AH  concur,  except  Bradley  and 
Haioht,  J  J. ,  not  sitting.  See  2  N .  Y.  Supp. 
462. 


Staklet  et  al..  Respondents,  v.  PiOK- 
HARDT  et  al..  Appellants.    ' 

(Court  of  Appeals  of  New  York,  Second  DiioU- 
io«.     April  28,  1891.) 

C.  Bainbrtdge  Smith,  for  appellants.  JBd- 
win  B.  Smith,  for  respotidenta. 

No  opinion.  Judgment  affirmed,  with 
costs.  Ail  concur,  except  Browm,  J.,  ab- 
sent   See  6  N.  Y.  Supp.  930. 


Hill,  Appellant,  t.  Edib,  Respondent. 

(Court  qf  Appeals  of  New  York,  Second  DMs- 
lon.    AprU  28, 1891.) 


W.    Woodbury,    for   appellant. 
ThrasJier,  for  respondent. 


w.  a. 


No  opinion.  Judgment  affirmed,  with 
costs.  All  concur,  except  Bbadlbt  and 
Haic^ht,  JJ.,  not  sitting.  See  1  N.  Y.  Supp. 
480. 


Robert  Oebe  Bank,  Respondent,  t.  In- 
UAN  et  al..  Appellants. 

(Court  of  Appeals  of  New  York,  Second  Divis- 
ion.   April  28, 189L) 

Peter  J.  Leiois,  for  appellants.  C.  W. 
Andrews,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
coats,  and  10  per  cent  by  way  of  damages 
on  the  amount  of  the  Judgment.  All  con- 
cur.   See  6  N.  Y.  Supp.  947.  mem. 


GooDwiK  et  al..  Respondents,  v.  O'Bbisn, 
Appellant. 

(Court  of  Appeals  of  Neu>  York,  SeooTidDMs- 
ion.    AprU  28, 189U  • 

Daniel  Q.  Briggs  and  BmsvhXI  Q.  Hatch, 
toi  appellant.  Heni-y  P.  Starbuok,  tat  re- 
spondents. 

No  opinion.  Judgment  affirmed,  with 
costs.  All  concur,  except  Brown,  J.,  ab- 
sent.   See  6  N.  Y.  Supp.  289. 


Mallon,  Respondent,  v.  Wheeler  et  ai.. 
Appellants. 

(Court  of  Appeals  of  Neio  York,  Seooni  DM»- 
ian.    AprU  28, 1891.) 

A.  H.  A  W.  E.  Oshom,  for  appellants. 
Josiah  T.  Marean,  for  respondent. 

No  opinion,  judgment  affirmed,  with 
costs.  All  concur,  except  Brown,  J.,  ab- 
sent. 


FrrroN,  Respondent,  v.  Brooklyn  City 
B.  Co.,  Appellant. 

(Court  of  Appeote  of  New  York,  Second  Diois- 
ion.    April  28, 1891.) 

8.  D.  Morris,  for  appellant.  W.  W.  €food- 
rioh,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.  All  concur,  except  Brown,  J.,  ab- 
sent.   See  5  N.  Y.  Supp.  641. 


Lbszynsky,  Respondent,  v.  Lebzynskt. 
Appellant. 

(Court  of  Appeals  of  New  York,  Seeond  Dtote- 
tou.    Hay  1,  I89L) 

Edward  Winslow  Paige,  for  appellant. 
Simon  H.  Stem,  for  respondent 

No  opinion.  Judgment  affirmed,  with 
costs.    All  concur.    See  6  N.  Y.  Supp.  857. 


Alliqer.  Respondent,  t.  Brooklyn  Daii.y 
Eagle,  Appellant. 

lOourt  of  Appeals  of  New  Yot%  Seeond  iXoto- 

ion.    April  28, 1891.) 

Wm.  N.  Dykman,  for  appellant    Biehard 
B.  Neweomhe,  for  respondent. 
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No  opiuion.  Judgment  affirmed,  with 
costs.  All  concur,  except  Browm,  J.,  ab- 
sent.   See  6  N.  Y.  Supp.  110. 


Rankbn,  Appellant,  v.  MoBride,  Respond- 
ent. 

{Court  of  Appeals  of  New  York,  Second  IHmis- 
ion.    May  1, 1891.) 

W.  W.  MaeFarland,  for  appellant.  H.  D. 
Blrdaall,  for  respondent. 

No  opinion.  Judgment  affirmed,  vith 
costs.  All  concur,  except  Bkown,  J.,  ab- 
sent.   See  5  N.  Y.  Supp.  771. 


Streeter,  Appellant,  v.  Shvltz  et  al., 
liespondents. 

(CoMrt  of  Appeals  of  New  York,  Second  Divis- 
ion.   May  1, 1891.) 

Chas.  A.  Fowler,  for  appellant.  E.  8. 
Wood,  for  respondents. 

No  opinion.  Judgment  affirmed,  with 
costs.  All  concur,  except  Parker,  J.,  not 
sitting.    See  45  Hun,  406. 


C0RBUEB,  Respondent,  v.  Ogdensbitroh  & 
L.  C.  R.  Co.,  Appellant. 

(Court  of  Appeals  of  New  York,  Second  DM»- 
lon.    May  1, 1891.) 

Zouis  Hashrotick,  for  appellant.  Albert 
Hohbs,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.    All  concur.    See  6  N.  Y.  Sapp.  615. 


Lbb  et  ah.  Respondents,  t.  Bbigos,  Appel- 
lant. 

(Cottrt  of  Appeals  of  New  York,  Second  Dtvia- 
ion.    May  1. 1891.) 

Isaac  L.  Miller,  for  appellant.  Martin  J, 
Keogh,  for  respondents. 

No  opinion.  Judgment  affirmed,  with 
costs.    AH  concur.    See  6  N.  Y.  Supp.  98. 


Cochrane,  Respondent,  v.  Batter  et  al.. 
Appellants. 

(Court  of  Appeals  of  New  York,  Second  DMs- 
ion.    May  1, 1891.) 

Donohue,  Netocombe  cE  Cardozo,  for  appel- 
lants.   James  R.  Marvin,  for  respondent. 

No  opinion.  Judgment  affirmed,  with 
costs.  All  concur.  See  6  N.  Y.  Supp.  955, 
mem. 


Pboflb  ex  rel.  Morrison,  Respondent,  t. 
Board  -of  Supervisors  of  Hamilton 
County,  Appellant. 

(Court  of  Appeals  of  New  York,  Second  DM*- 
ixm.    May  1, 1891.) 

John  M.  Carroll,  for  appellant.  Clarence 
W.  Smith,  for  respondent. 

No  opinion.  Order  affirmed,  with  costs, 
upon  opinion  of  general  term.  All  concur. 
See  10  N.  Y.  Supp.  88. 


C138  ni.  41) 

Smttb  y.  Smith  et  al. 

(Supreme  Court  of  lUinals.    May  11, 1891.) 

Rbtibw  our  Appeal  —  Wbiqht  of  Etidbiicb. 

In  a  suit  by  the  heirs  of  a  grantor  to  set 

aside  a  deed  for  want  of  mental  capacity,  where 

the  eridence  is  conflicting  a  decree  setting  aside 

the  deed  will  not  be  disturbed. 

Appeal  from  circuit  conrt,  Vermilion 
county 

Cbas.  A.  Allen,  for  appellant.  J.  O. 
Thompson  and  G.  W.  S&lmans,  for  appel- 
lees. 

Baker,  J.  This  was  a  bill  in  chancery 
prosecuted  In  the  VermiHon  circuit  court 
by  John  M.  Smith,  Mary  E.  Phillips,  and 
Eliza  J.  Warbnrton  against  Martin  Smith 
and  Mary  J.  Conner,  for  the  purpose  of 
setting  aside  as  null  and  void  a  deed  of 
conveyance  of  a  tract  of  land  containing 
40  acres,  made  by  Kliza  A.  Smith,  who 
was  then  77  years  ol  age,  blind,  and  in 
poor  health,  on  March  29,  1888,  prior  to 
her  death,  on  June  7th  following,  to  said 
Martin  Smith.  The  gist  of  the  bill  was 
that  said  Eliza  A.  Smith,  at  the  time  she 
executed  the  conveyance,  was  mentally 
incapable  of  disposing  of  her  property  by 
deed.  The  bill  was  also  filed  for  the  fur- 
ther purpose  of  partitioning  said  land 
among  the  parties  to  the  suit,  they  being 
the  heirs  at  law  of  said  Eliza  A.  Smith,  de- 
ceased. Mary  J.  Conner  wafi  defaulted, 
but  Martin  Smith,  the  appellant,  made 
defense.  At  the  hearing,  the  court  found 
the  allegations  ol  the  bill  to  be  true,  and 
found  that  at  the  time  the  deed  of  March 
29, 1888,  was  made,  the  grantor,  Eliza  A. 
Smith,  was  not  of  sound  and  disposing 
mind,  and  decreed  that  said  deed  be  set 
aside  and  held  for  naught,  and  that  the 
land  be  partitioned  as  prayed  for  in  the 
bill  of  complaint.  From  the  decree  so  en- 
tered the  appellant  took  this  appeal.  No 
question  of  law  Is  involved  in  the  suit. 
The  question  of  fact  presented  by  the  rec- 
ord is  whether  or  not  the  grantor,  at  the 
time  of  the  execution  of  the  deed,  was 
mentally  capable  of  disposing  of  her  prop- 
erty by  deed.  The  court  that  heard  the 
cause  answered  this  question  in  the  nega- 
tive. We  have  carefully  read  and  exam- 
ined all  of  the  evidence  contained  in  the 
record.  It  is  quite  voluminous,  is  conflict- 
ing and  contradictory  in  its  character, 
and  not  entirely  satisfactory.  We  think, 
however,  that,  where  the  testimony  is 
taken  ant)  considered  as  a  whole,  the 
weight  of  the  evidence  supports  the  con- 
clusion reached  by  the  circuit  court  and 
the  decree  that  was  entered.  The  ques- 
tion at  issue  being  purely  one  of  fact,  no 
useful  purpose  would  be  accomplished  by 
a  discussion  of  the  testimony. 

We  find  no  error  in  the  record,  and  the 
decree  is  affirmed. 


(138  111.  87) 

CV>mmi8SI0NErb  of  Lare  Fork  Special 
Drainage  Dist.  v.  People  ex  nh  Bod- 
man. 

{Supreme  Court  of  niinois.    May  11,  J891.) 

DKAINAeB — CONNBCTINO  WITH  BTSTBH— TaXATIOK. 

On  a  petition  to  Include  the  relator's  lands 
in  a  drainage  district  the  commissioners  in  1880 
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taolnded  some  of  tte  lands,  and  fcmnd  that  the 
others  did  not  require  for  outlet  the  drains  of 
the  district  In  consideratlun  of  the  relator's 
agreeing  not  to  make  a  contest  the  oommissionent 
agreed  that  they  would  never  extend  the  district 
so  as  to  include  his  other  lands.  In  188B  they  in- 
cluded the  other  lands  in  the  district  by  a  resolu- 
tion which  recited  that  the  relator  and  others 
"have  connected  tneir  ditches  with  or  have 
their  drainage  by  and  through  the  ditches  of  the 
district. "  nie  Farm  Drainage  Act  111.  1886,  t 
48,  provides  that,  if  owners  outside  of  the  dis- 
trict connect  with  its  ditches,  they  shall  be 
deemed  to  be  included  in  the  districL  and  their 
lands  shall  be  taxed  as  other  lands  In  the  dis- 
trict. Held,  that  the  finding  made  by  the  com- 
missioners in  1886  was  no  bar  to  their  including 
the  lands  in  the  district  in  1889,  and  that,  though 
the  recital  In  the  resolntion  of  1889  is  in  the  al- 
ternative, either  branch  of  the  recital  shows  a 
connection  with  the  ditches  of  the  district  with- 
in the  meaning  of  the  drainage  act,  and  it  was 
the  duty  of  the  commissioners  to  Include  lands  so 
connected  within  the  district,  and  they  could 
make  no  contract  to  prevent  their  doing  so. 

Appeal  from  cJrcnlt  court,  Piatt  connty. 

H.  H.  Crea  and  J.  L.  Ray,  lor  appellant. 
James  Hicks.  State's  Atty.,  (JobuB  A 
Randolph,  of  couDsel,)  for  appellee. 

Magbudbr,  J.  This  is  an  Information 
in  the  nature  of  a  900  warranto,  filed  by 
leave  In  the  circuit  court  ol  Piatt  connty 
by  the  state's  attorney  of  that  county 
in  the  name  of  the  people  on  the  relation 
of  Edward  C.  Bodman  against  the  com- 
missioners uf  the  "Lake  Fork  special 
drainase  district  in  the  counties  of  Piatt, 
Champaign,  and  Douglas  and  state  of  Illi- 
nois,"  a  drainage  district  organixed  and 
enlarged  under  the  act  of  1885,  known  as 
the  "  Farm-  Drainage  Act, "  and  entitled 
"An  act  to  provide  for  drainage  for  agri- 
cultural and  sanitary  purposes,  and  to 
repeal  certain  acts  therein  named,"  ap- 
proved June  27, 1885,  and  in  forceJnlyl, 
1885,  giving  the  court  to  be  informed,  etc., 
that,  as  to  certain  lands  in  Piatt  county 
belonging  to  the  relator  the  said  commis- 
sioners have  exceeded,  abused,  and  mis- 
ased  the  authority,  power,  privilege,  and 
franchises  conferred  upon  them  bylaw; 
and  that,  as  to  the  said  lands,  tbeir  fran- 
chises have  become  forfeited  to  the  stato, 
etc.  The  commissioners  of  the  "Lake 
Fork  special  drainage  district"  aforesaid, 
being  the  defendant  below,  demurred  to 
the  information.  The  circuit  court  over- 
ruled the  demurrer,  and  the  defendant  ex- 
cepted. The  defendant  having  elected  to 
stand  by  the  demurrer,  the  court  entered 
Judgment  of  ouster  against  the  defendant, 
finding  It  guilty  of  exceeding,  misusing, 
abusing,  etc.,  its  authority,  power,  friin- 
chises,  etc..  conferred  by  the  laws  of  Illi- 
nois, in,  upon,  and  over  said  lands,  and 
ordering  that  the  said  defendant  be  ousted 
of  its  powers,  franchises,  and  privileges  as 
to  each  of  said  tracts  of  land,  etc.  Such 
judgment  of  ouster  is  brought  before  us 
for  review  by  the  present  appeal. 

The  Inlormation  alleges  that  on  June, 
10,  1886,  a  petition  was  presented  to  the 
said  commissioners  by  certain  land-own- 
ers, according  to  the  provisions  of  section 
42  of  said  act,  praying  that  the  areas  of 
land  described  in  the  petition  be  attached 
to  the  district,  and  that  th«  boundaries 


thereof  be  enlarged  so  as  to  take  In  said 
areas.  That  1.6i0  acres  of  land  belonglngr 
to  the' relator,  Bodman,  were  included  in 
the  areas  of  land  which  the  petition  sough  t 
to  have  attached  to  the  district.  That, 
after  bearing  objections  and  evidence,  the 
commiSHloners  granted  the  prayer  of  th(» 
petition  as  to  a  largenumber  of  the  tracti» 
of  land  therein  described,  and  said  tracts 
were  added  to  the  areas  of  land  in  tb» 
district.  That  among  the  lands  so  at- 
tached were  certain  portions  of  relator'» 
1,640  acres,  to-wit,  the  N.  E.  %  of  section 
30. In  township  17, etc.,  and  the  E.  %  of  sec- 
tion !)1  in  said  town,  being  about  480 
acres.  That  in  the  order  attaching  said 
lands,  which  was  made  on  August  5, 1886, 
the  commissioners  adjudged  as  follows: 
"The  commissioners  further  find  that  th» 
remainder  of  the  lands  (including  certain 
tracts  belonging  to  Edward  C.  Bodman> 
described  in  said  petition  do  not  require- 
for  outlet  the  drains  of  the  district  made 
or  proposed  to  be  made."  That  after- 
wards the  commissioners  proceeded  to 
classify  the  lands  so  attached  for  special 
assessment  of  benefits,  etc.,  and  gave  no- 
tice of  the  time  and  place  for  bearing  ob- 
jections thereto.  That  the  relator  ap- 
peared, and  objected  to  the  classification 
of  bis  lands  that  were  so  taken  into  the 
district,  but  the  commissioners  confirmed 
the  classification,  and  spread  the  same  up- 
on their  records,  and  made  and  entered  a 
special  assessment  tax-list  of  said  lands, 
which  was  also  confirmed  by  them.  That 
the  relator  was  about  to  begin  proceed- 
ings to  have  the  aforesaid  action  of  the 
commissioners  quashed  and  set  aside,  and 
to  have  his  480  acresdetocbed  and  restored 
to  their  original  condition.  That  there- 
upon an  agreement  was  entered  into  on 
January  15,  1887,  between  said  commis- 
sioners of  the  first  part  and  said  Bodman 
of  the  second  part,  by  tbe  terms  of  which, 
after  reciting  tbe  facts  of  the  filing  of  th» 
petition,  of  tbe  hearing  and  order  of  Ao- 
gust  6, 1886,  of  the  making  of  the  classifica- 
tion and  assessment  tax-list,  of  tbe  fllins 
of  the  latter  with  the  clerk  of  the  com- 
misRioners,  and  its  certification  by  said 
clerk  to  the  treasurer  of  the  district,  who 
was  demanding  the  taxes  assessed  against 
Bodman's  lands ;  and  after  further  recit- 
ing bis  claim  that  said  proceedings  were 
all  void,  and  bis  intention  to  begin  pro- 
ceedings to  enjoin  tbe  collection  of  the 
taxes  and  vacate  the  order  attaching  his 
lands  and  tbe  classification  thereof  and. 
the  assessment  of  taxes  against  the  same, 
and  his  information  of  tbe  expressed  in- 
tention of  some  of  the  land-owners  to- 
make  an  effort  to  attach 'all  of  his  lands, 
and  his  fear  that  it  tbe  proceedings  to  at- 
tach tbe  land  already  taken  in  were  al- 
lowed to  stand,  an  effort  would  be  made- 
to  attach  bis  other  lands  to  the  district, 
thereby  involving  him  in  expensive  litiga- 
tion; and  after  still  further  reciting  that 
said  second  party  was  willing  to  pay  tbe 
taxes  and  assessments  exteiided  against 
bis  lands  already  attached,  if  said  first 
party  would  enter  into  an  agreement  by 
which  the  balance  of  said  Bodman's  lauds 
should  be  forever  released  from  liability 
of  becoming  attached  to  said  district^  or 
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of  being  made  a  part  thereof,  and  from 
aRsessments  and  taxea  on  account  of  said 
district, — tberefore.forthe  purpose  of  com- 
promising and  settling  all  such  matters, 
said  first  party  stipulated  and  agreed  that 
it  said  second  party  should  refrain  from 
attacking  the  proceedings  already  bad  for 
talcing  in  the  lands  already  attached  to 
the  district,  and  the  classification  and 
taxation  thereof,  none  of  the  balance  of 
said  second  party's  lands  (that  is  to  say, 
of  said  1,640  acres)  shouldever  be  attached 
or  taken  in  as  a  part  of  the  district,  or  be- 
come liable  to  assessments  and  taxes  on 
account  thereof,  and  said  second  party 
stipulated  and  agreed  that  be  would  re- 
frain from  qnestloning  or  attacking  said 
proceeding's,  or  the  classification  and  tax- 
ation of  the  lands  already  attacbed.  After 
setting  out  this  agreement,  the  informa- 
tion then  proceeds  to  state  that  relator 
has  since  refrained  from  attacking  the 
proceedings  to  attach,  or  the  classification 
or  taxation  of  the  lands  attached,  and  has 
paid  all  taxes  and  assessments  extended 
under  the  order  of  the  commisBloners 
against  the  lands  so  attached,  but  that, 
notwithstanding  said  order  of  August  6, 

1886,  and  said  agrreement   of  January  15, 

1887,  said  commissioners,  on  June  10, 1889, 
passed  by  unanimous  vote,  nnd  enttu-ed  of 
record,  a  resolution  whereby,  after  reciting 
that  certain  owners  of  land  outside  of  the 

■district  (giving  names  of  15  owners,  and 
describing  overlOO  40-acre  tracts,  including 
the  name  of  relator,  and  deRcrlbingcertain 
tracts  opposite  his  name)  "have  connected 
(heir  ditches  with  or  hare  their  drainage 
by  and  through  the  ditches  of  Lake  Fork 
special  drainage  district,"  It  Is  "therefore 
resolved  that  such  land-owners  be  deemed 
to  have  voluntarily  ajiplled  to  be  Included 
<n  said  Lake  Fork  special  drainage  district, 
and  that  their  lands'  above  described  ben- 
efited by  such  drainage  be  added  to  and 
made  a  part  of  said  •  •  •  district,  and 
that  they  be  classified  and  taxed  like  other 
lands  within  said  district."  The  informa- 
tion further  states  that  since  the  passage 
of  said  resolution  saldcommissloners  have 
treated  certain  lauds  of  the  relator  (de- 
scribing them)  the  same  as  other  lands  in 
the  district,  and  have  classified  them,  and 
confirmed  the  classification,  after  giving 
notice  of  the  time  and  place  for  objecting 
thereto,  and  entered  the  same  upon  the 
records,  and  have  made  and  entered  of  rec- 
ord a  special  assessment  tax-list  of  said 
lands,  and  are  about  to  proceed  to  collect 
taxes  so  levied  upon  the  same  for  benefits 
accrued  from  ditches  made  in  said  district 
and  on  said  land,  and  have  classified  each 
tract  of  said  lands  for  benefits  accrued  by 
reason  of  proposed  enlargement,  deepen- 
ing, and  Improvement  of  the  main  ditch 
constructed  In  said  district,  and  made  a 
special  assessment  tax-list  for  such  bene- 
fits, ond  have  confirmed  and  entered  of 
record  said  special  assessment,  and  have 
treated  said  tracts  as  if  they  were  lawfully 
within  the  boundaries  of  the  district.  The 
Information  as  thus  set  out  pi-oceeds  upon 
the  ground  that  the  commlsslonere  had 
no  power  to  attach  the  lands  in  contro- 
versy to  the  district  for  two  reasons :  (1) 
Because  they  found  by  the  order  of  August 


5, 1886,  tbatthe  remainder  of  relator'slands 
not  then  attached  did  not  require  for  out- 
let the  drains  of  the  district  made  or  pro- 
posed to  be  made;  and  (2)  because  they 
made  the  contract  of  January  15,  1887, 
with  the  rriator.  We  do  not  think  that 
either  of  these  reasons  was  suflRclent  to 
justify  the  Judgment  of  ouster  entered  by 
the  court  below. 

f^rst.  As  to  the  finding  in  August,  1886, 
that  the  lands  not  then  attached  did  not 
require  for  outlet  the  drains  of  the  district. 
Said  section  42  of  the  farm  drainage  act, 
after  providing  In  the  first  clause  that 
"owners  of  land  outside  of  the  drainage 
district  »  »  »  may  connect  with  the 
ditches  of  the  district  already  made  by  the 
payment  of  such  amount  as  they  would 
have  been  assessed  If  originally  included 
in  the  district,"  contains  the  following 
provision  in  the  second  clause:  "If  indi- 
vidual owners  outside  the  district  have  or 
shall  so  connL-ct,  they  shall  be  deemed  to 
have  voluntarily  applied  to  be  Included  in 
the  district,  and  their  lands  benefited  by 
such  drainage  shall  be  treated,  classified, 
and  taxed  like  other  lands  within  thd  dis- 
trict." It  Is  manifest  that  these  two 
clauses,  when  construed  together,  are 
mandatory,  so  far  us  the  action  of  the 
commifisioaers  is  concerned.  The  word 
"so"  in  the  second  clause  refera  back  to 
the  connection  referred  to  In  the  flret 
clause,  and  such  connection  with  the 
ditches  of  the  district  depends  upon  the 
payment  of  assessments.  When  outside 
ownere  "so"  connect  with  the  ditches  of 
the  district  It  is  the  duty  of  the  commis- 
sioners to  treat  such  connection  as  a  vol- 
untary application  to  be  included  in  the 
district,  and  to  classify  and  tax  the  lands 
of  such  ownere  benefited  by  the  drainage, 
the  same  as  other  lands  in  the  district. 
The  nets  which  the  commissioners  are 
thus  required  to  perform  concern  the  pub- 
lic Interest,  and  the  exerelse  of  the  power 
conferred  upon  them  may  be  insisted  upon 
as  a  duty.  They  wonld  be  doing  an  injus- 
tice to  the  owners  in  the  district  if  outsid- 
ers were  allowed  to  make  use  of  the  drain- 
age of  the  district  without  being  taxed  to 
pay  for  it.  The  imperative  language  of 
the  second  clause  must  be  regarded  as 
mandatory,  because  "the  rights  of  the 
public  or  of  third  persons  depend  upon  the 
exercise  of  the  power  or  the  performance 
of  the  duty  to  which  It  refera.  '  James  v. 
Dexter,  112111.  488.  The  information  seta 
out  a  resolution,  by  which  the  commis- 
sioners found  that  the  relator  had  con- 
nected his  ditches  with  the  ditches  of  the 
district,  or  had  his  drainage  by  and 
through  the  ditches  of  the  district.  An 
outside  owner  may  make  the  connection 
whicn  the  statute  speaks  of  with  the 
ditches  of  the  district,  either  by  connect- 
ing his  own  ditches,  if  he  has  them,  with 
those  of  the  district,  or  by  draining 
through  the  ditches  of  the  district  In  some 
other  mode.  The  statute  does  not  specify 
how  the  connection  Is  to  be  made.  If  a 
man  has  no  ditches,  but  yet  in  some  way 
has  his  drainage,— that  is  to  say,  drains 
his  land,—"  by  and  through  the  ditches  of 
the  district,"  he  thereby  connects  with  the 
district     ditches.      How   can-  be    drain 
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tbrough  those  ditches,  unless  his  land  Is 
somehow  connected  with  them?  We  re- 
gard either  clause  of  the  alternative  sen- 
tence  in  the  retiolutlon  as  asserting  a  con- 
nection with  the  ditches  of  the  district. 
Atter  setting  out  the  resolution,  the  infor- 
mation contains  no  denial  of  what  the 
resolution  asserts.  It  is  nowhere  averred 
that  the  relator  did  not  connect  his  ditches 
with  those  of  the  district,  or  that  he  did 
not  have  his  drainage  by  and  through  the 
ditches  ol  the  district.  As  every  pleading 
must  be  construed  most  strongly  against 
the  pleader,  the  information  must  be  con- 
strued as  admitting  that  the  relator  did 
"connect"  with  the  ditches  of  the  district. 
This  being  so,  it  was  the  duty  of  the  com- 
missioners to  treat  him  as  a  voluntary 
applicant  to  be  included  in  the  district, 
and  to  classify  and  tax  his  lands  benefited 
by  the  drainage  accordingly.  The  resolu- 
tion bears  date  June  10, 1889,.  and  the  fair 
presumption  is  that  the  connection  was 
made  about  thatdate,  or  at  any  rate  after 
August  6.  1886.  It  makes  no  difference 
that  at  the  latter  date  the  commissioners 
found  that  the  relator's  remaining  lands 
did  not  require  the  drains  of  the  district 
for  outlet  If  subsequently  to  that  time  he 
voliinturlly  connected  with  the  ditches  of 
the  district.  Such  connection  on  his  part 
was  an  admission  that  he  needed  such 
drains  for  outlet.  tVheresuch  connection 
Is  voluntarily  made  by  the  outside  owner, 
"the  duty  of  the  commlsslnuers  does  not 
depend  upon  their  judgment  as  to  wheth- 
er the  lands  so  connected  do  or  do  not  re- 
quire for  outlet  the  drains  of  the  district. 
We  are  thorefore  of  the  opinion  that  under 
the  averments  of  the  information  the  com- 
missioners were  not  prevented  from  treat- 
ing the  lands  in  controversy  as  Included  In 
the  district  by  reason  of  the  order  of  Au- 
gust 5,  1886. 

Second.  As  to  the  contract  of  January 
15, 1887.  It  results  from  the  views  ali-eady 
expressed  that  this  contract  was  illegal 
and  void,  and  cannot  be  set  up  us  an 
estoppel  against  the  commissioners.  It 
bound  them  not  to  perform  a  duty  which 
the  statute  required  them  to  periorm. 
The  second  clause  o'  section  42  being  man- 
datory, the  commissioners  were  impera- 
tively bound  by  the  requirements  of  that 
clause  to  treat  the  relator's  connection 
with  the  ditches  of  the  district  as  a  volun- 
tary application  to  be  included  in  it.  and 
to  classify  and  tax  his  lands  like  other 
lands  within  the  district.  When  they 
agreed  that  none  of  his  remaining  lands 
should  ever  be  attached  to  the  district  or 
classiflpd  or  taxed,  whether  he  connected 
them  with  the  ditches  of  the  district  or 
not,  they  agreed  to  violate  a  statutory 
duty.  "The  rule  is  now  well  established 
that  no  agreement  to  do  an  act  forbidden 
by  statute,  or  to  omit  an  act  enjoined  by 
statute,  is  binding."  Penn  t.  Bornman, 
102  111.  523.  and  ca^es  there  cited.  For  the 
reasons  here  stated  we  think  that  the  de- 
murrer to  the  Information  should  have 
been  sustained.  The  judgment  of  the  cir- 
cuit court  Is  accordingly  reversed,  and  the 
cause  is  remanded  to  that  court  for  fur- 
ther proceedings  in  accordance  with  the 
views  here  -expressed.  Reversed  and  re- 
manded. 


(48  Ohio  St.  SG7) 

Feuchtbr  v.  Kbtl  et  &l. 

{Supreme  Court  of  OMo.    Hay  19,  1891.) 

ELKonoN  OF  Remedibs— Probate  of  Will — Want 
OF  Notice— Rbb  Aimddioata. 

1.  A  new  remedy,  provided  by  statute  for  an 
existing  right,  where  it  neither  denies  an  existing 
remedy  nor  is  incompatible  with  its  continaea 
existence,  should  be  regarded  as  cumulative, 
and  the  person  seeking  redress  may  adopt  and 
pursue  either  remedy  at  his  option. 

8.  Where  admission  of  a  will  to  probate  has 
been  refused  by  the  probate  court,  persons  hav- 
ing no  notice  of  the  proceedings  and  refusal  un- 
til too  late  to  perfeot  an  appeal  to  the  court  of 
oommon  pleas  from  the  order  of  refusal  are  not 
conclndod  thereby,  but  may  repropound  the  will, 
notwithstanding  the  former  order  of  refusal  has 
not  been  vacated. 

8.  One  named  in  a  will  as  its  executor,  who 
does  not  accept  the  trust,  is  not  the  representa- 
tive of  the  t>eneflciaries  named  therein,  and  there- 
fore a  notice  to  him  of  proceedings  to  prot>atetlie 
will  should  not  be,  by  oonstmcuon,  extended  to 
them. 
MiNSHAix,  J.,  dissenting. 
(SyUabus  bu  the  Court) 

Error  to  circuit   court.  Summit  county. 

These  proceedings  originated  in  the  pro- 
bate court  of  Summit  county,  in  October, 
1885,  by  the  filing  of  a  paper  called  a  "pe- 
tition," in  the  following  words  and  tig* 
ures:  "To  the  honorable  C.  R.Grant, 
judge  of  the  probate  court  in  and  for 
Summit  county,  Ohio*  Your  petitioners, 
Catherine  Keyl  and  Elizabeth  Dietrich, 
the  children  and  heirs  at  law  of  Anna 
Katb  Shoolc,  n^  Feuchter,  a  sister  of  the 
said  John  Feuchter,  deceased,  George 
Feuchter,  Kathcrina  Walser,  Heinrich 
Feuchter,  and  Christine  Feuchter,  the 
children  and  heirs  at  law  of  George  Michel 
Feuchter,  a  brother  of  the  said  John 
Feuchter,  deceased,  respectfully  represent 
to  your  honor  that  by  the  terms  of  the 
last  will  and  testament  of  John  Feuchter, 
deceased,  they  are  the  devisees  and  lega- 
tees of  all  the  said  estate  of  the  said  John 
Feuchter,  deceased,  except  the  sum  of  one 
dollar,  given  thereby  to  one  Henry 
Feuchter;  that  all  of  your  petitioners  are 
residents  of  Germany,  In  Europe,  and,  at 
the  date  of  the  death  of  said  John  Feuch- 
ter, the  filing  of  said  will  in  this  court 
when  proof  was  attempted  to  be  taken  of 
the  execution  and  acknowledgmentof  said 
last  will  and  testament,  and  judgment 
was  attempted  to  be  entered  in  this  court, 
refusing  to  admit  said  will  and  testament 
to  probate  as  the  last  will  and  testament 
of  the  said  John  Feuchter,  deceased,  were 
residents  of  and  personally  present  in  Ger- 
many, in  Europe,  and  not  within  the 
county  of  Summit,  or  state  of  Ohio;  that, 
although  the  place  of  residence  of  your 
petitioners  wa-t  named  in  said  will,  and 
was  well  known  to  Henry  Feuchter,  the 
heir  at  law  of  all  the  estate  of  the  said 
John  Feuchter,  deceased,  should  said 
John  Feuchter  finally  prove  to  have  died 
intestate,  your  petitioners,  who  are  the 
parties  interested  in  sustaining  said  will, 
and  in  procuring  it  to  be  admitted  to 
probate,  had,  at  the  time  said  last  will 
and  testament  was  oSered  for  probate, 
no  Information,  notice,  or  knowledge 
whatever  of  the  existence  of  said  last  will 
and  testament,  or  of  the  time  fixed  for 
hearing  proof  concerning  the  execution 
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and  acknuwledgment  of  said  last  will  and 
testament;  that  no  peraouat  uervice  was 
bad  or  attempted  tu  be  had  upon  petition- 
ers, or  either  oltbem;  that  no  service  by 
publication  was  bad  or  attempted  tu  be 
had  upon  tbem  or  either  of  them,  and 
that  no  information  or  knowledgre  of  the 
existence  of  said  will,  said  heariug,  or  the 
pretended  judgment  which  was  entered  in 
this  court,  refusing  to  admit  said  will  to 
probate,  on  the  30th  day  uf  April,  A.  D. 
I8b5,  came  to  any  of  the  petitioners  until 
long  after  the  expiration  of  ten  days  from 
the  entry  of  said  pretended  judgment. 
And  your  petitioners  further  represent 
that  neither  the  executor  named  in  said 
will,  nor  any  interested  party,  offered  said 
will  for  probate,  and  no  party  interested 
in  sustaining  eald  will  was  notified  of  the 
time  fixed  for  said  hearing,  or  present  at 
said  hearing;  and  that  the  only  party 
present  at  said  hearing  was  said  heir  at 
law,  who  was  then  and  there  represented 
by  counsel.  Your  petitioners  now  bring 
said  will  into  court,  and  present  it  here- 
with for  the  purpose  of  having  it  probated 
according  to  law.  Your  petitioners  fur- 
ther say  that  said  will  was  duly  executed 
and  attested  by  the  said  John  Feuchter, 
deceased ;  that  the  testator,  at  the  time 
of  executing  the  same,  was  of  full  age,  and 
of  sound  mind  and  memory,  and  not  un- 
der any  restraint.  Wherefore  your  petl- 
tiuners  pray  tbat  the  pretended  judgment 
heretofore,  to-wit,  on  said  30tb  day  of 
April,  A.  U.  1885,  entered  by  the  court  in 
its  journal,  refusing  to  admit  said  will  to 
probate  as  the  last  will  and  testament 
of  the  said  John  Feuchter,  deceased,  may 
be  vacated,  set  aside,  and  held  for  naught; 
that  a  day  may  be  appointed  by  the  court 
to  take  proof  concerning  the  execution 
and  acknowledgment  of  said  will;  that 
due  and  legal  notice  of  the  date  of  said 
hearing  and  of  the  prayer  of  this  petition 
may  be  served  on  all  parties  in  interest, 
and  especially  on  Henry  Feuchter,  the 
heir  at  law  of  John  Feuchter,  di^ceased, 
and  on  the  executor  named  in  said  will, 
and  said  will  may  be  aidmitted  to  probate 
as  the  last  will  and  testament  of  the  said 
John  Feuchter,  deceased,  and  letters  test- 
amentary granted  and  issued  thereon." 
This  petition,  upon  tb<>  motion  of  the 
plaintiff  in  error,  was  dismissed  by  the 
probatecourt.  The  defendants  iu  error  ap- 
pealed to  tbe  court  of  common  pleas, 
where,  upon  motion  of  the  plaintiff  in  er- 
ror, the,  appeal  was  likewise  dismissed. 
The  defendants  in  error  then  carried  the 
case  to  the  circuit  court  on  error,  which 
latter  court  reversed  tbe  judgment  of  dis- 
missal, and  remanded  the  cause  to  tbe 
court  of  common  pleas,  to  be  further  pro- 
ceeded with  according  to  law ;  whereupon 
the  plaintiff  in  error  instituted  proceedings 
in  error  in  this  court  to  reverse  the  judg- 
ment of  the  circuit  court  and  affirm  that 
of  the  court  of  common  pleas. 

Af.  B.  Tibbals,  for  plaintiff  In  error. 
Cbarlen  Baird  and  Edwia  F.  Voris,  for  de- 
fendants in  error. 

Bradbukt,  J.,  (aftnr  stating  tbe  facta 
as  above.)  The  only  question  presented 
to  this  court  by  the  record  in  this  cause  is 
whether  the  defendants  in   error  bad  a 


right  to  carry  to  the  court  of  common 
pleas  by  an  appeal  the  pro'ceedings  begun 
by  them  in  the  probate  court.  That  right 
depends  upon  (1)  whether  tbat  proceeding 
Is  to  be  construed  as  an  offer  to  repro- 
ponnd  the  will  of  John  Feuchter;  and  (2) 
were  they  bound  by^the  order  of  April  80, 
1885,  of  tbe  probate  court,  refusing  to  ad- 
mit it  to  probate?  The  plaintiff  in  error, 
without  denying  thegeneral  right  of  every 
person  interested  In  the  {)robate  of  a  will 
to  appeal  from  an  order  refusing  to  admit 
it  to  probate.  Contends  (1)  that  the  pro- 
ceeding begun  b.v  the  defendants  in  error 
was  not  properly  an  offer  to  repropound 
the  will,  but  was,  when  correctly  con- 
strued, a  proceeding  to  set  aside  the  for- 
mer order  of  the  probate  court,  and  that 
the  order  of  the  probatecourt  dismissing 
the  petition  was  one  refusing  to  set  aside 
that  former  order.and  not  one  refusing  to 
admit  the  will  to  probate,  and  therefore 
did  not  fall  within  section  5934,  Key.  St., 
which  authorizes  an  appeal  from  an  order 
of  a  probate  court  refusing  to  probate  a 
will.  Plaintiff  in  error  further  claims  that 
the  order  of  tbe  probate  court,  made  April 
30,  1885,  refusing  to  probate  tbe  will,  not 
having  been  appealed  from,.  Is  binding  on 
all  parties  claiming  under  the  instrument, 
and  precludes  them  from  again  presenting 
it  for  probate.  If  the  plaintiff's  conten- 
tion, in  either  respect,  is  correct,  he  should 
prevail.  We  will  cousiderflrst  the  charac- 
ter of  the  order  of  the  probatecourt,  made 
April  30, 1885,  refusing  to  admit  tbe  will  to 
probate,  and  tbe  circumstances  under 
which  it  was  made.  Tbe  first  step  taken 
that  led  to  the  making  of  tbat  order  was  . 
a  notice  by  a  postal-card,  mailed  Thurs- 
day, April  28,  1885,  to  the  person  named  in 
the  will  as  executor,  that  it  would  be  of- 
fered for  probate  on  the  following  Satur- 
day, (April  25th.)  He  appeared  at  the 
hour  named,  and,  after  hearing  the  will 
read,  left  the  court  before  any  testimony 
was  taken,  and  has  not  since  appeared, 
accepted  the  trust,  or  taken  any  apparent 
interest  ih  the  matter.  No  attempt  was 
made  to  giv(>  any  other  notice,  and  in  fact 
the  defendants  in  error,  though  the  only 
beneficial  devisees  under  tbe  will,  bad  no 
knowledge  that  it  was  to  be  offered  for 
probate,  or  of  its  rejection,  until  the  time 
prescribed  by  statute,  within  which  an  ap- 
peal could  be  taken,  bad  elapsed .  It  is  a  fun- 
damental principle  of  all  rational  systems 
of  jurisprudence  that  onehaving  nonotice, 
either  actual  or  constructive,  of  a  judicial 
proceeding  should  not  be  concluded  by  it. 
The  principle  is  forcibly  stated  by  Justice 
Field  in  Windsor  v.  McVeigh,  93  U.  8.  274. 
"Whenever  one  is  assailed  in  his  person  or 
property,  there  he  may  defend,  for  the  lia- 
bility and  right  are  inseparable.  This  la 
a  principle  of  natural  justice,  recognised 
as  such  by  the  common  intelligence  and 
conscience  of  all  nations.  A  sentence  of  a 
court,  pronounced  against  a  party  with- 
out hearing  him  or  giving  him  an  oppor- 
tunity to  be  heard,  is  not  a  judicial  deter- 
mination of  his  rights,  and  is  nut  entitled 
to  respect  in  any  other  tribunal."  Page 
277,  Id. 

It  is  said  that'  notice  to  the  Individual 
who  had  been  named  in  the  will  as  the 
executor  thereof  was,  by  relation,  notice 
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to  all  the  devisees  therein.  It  Is  no  doubt 
true  that  an  executor,  after  he  has  accept- 
ed the  trust,  and  entered  upon  its  execu- 
tion. Is  in  many  respectH  the  representa- 
tive not  only  of  the  estate,  but  of  all  |>er- 
sons  interested  therein.  This  principle, 
however,  cannot  reasonably  be  extended 
to  a  case  like  the  one  before  us,  where  the 
person  named  as  executor  repudiates  the 
trust,  and  never  in  the  sllKhiest  detp'ee  en- 
ters upon  Its  execution.  He  isin  all  essen- 
tial respects  a  stranger  to  the  parties,  and 
not  their  representative.  The  rights  ot 
thA  defendants  in  error,  however,  do  not 
depend  solely  upon  this  universal  princi- 
ple. By  the  law  of  Ohio,  as  declared  by 
this  court  at  an  early  day,  the  refusal  to 
propound  a  will  is  not  conclusive  of  the 
rli^ht  to  propound  it,  but,  instead,  it 
may  be  oHered  again  for  probate  at  the 
pleasure  of  any  one  interested  therein.  In 
re  Chapman's  Will,  8  Ohio,  149;  In  re 
Hunter's  Will,  Id.  502;  Swazey  v.  Black- 
man,  8  Ohio,  5-19.  In  6  Ohio,  149.  Lanr, 
J.,  says:  "An  application  to  prove  a  wlil, 
though  rejected,  may  be  made  again,  up- 
on fuller  proof.  The  rejection  extinguishes 
no  right,  and  binds  nobody,  for  there  are 
no  pro  per  parties  before  thecourt  to  be  con- 
cluded." In  Hunter's  Will  Case,  Id.  602, 
Wrioht,  J.,  uses  the  following  language: 
"The  application  to  make  probate  of  a  will 
is  not  included  in  the  definition  either  of 
an  action  or  suit.  It  belongs  neither  to 
the  common-law  nor  equity  jurisdiction 
conferred  upon  the  court  ut  common 
pleas,  but  appertains  ti>  the  ecclesiastical 
jurisdiction  of  the  English  courts,  which 
is  specially  conferred  upon  our  courts  ot 
common  pleas  as  courts  of  probate.  The 
proceedings  to  make  probate  of  a  will  are 
ex  parte,  not  adversary.  Xo  process  is  re- 
quired to  notify  any  whose  interests  are 
to  be  affected.  No  one  is  necessarily  be- 
fore the  court,  other  than  the  party  apply- 
ing to  prove  the  will.  No  judgment  Is  giv- 
en. The  order  of  probate  is  not  conclu- 
sive upon  the  subject  of  it,  for  the  statute 
law  expressly  provides  a  way  in  accord- 
ance with  the  common  usacus  of  chancery 
to  contest  and  vacate  'the  probate,  if  al- 
lowed. It  rejected,  another  application 
may  be  made,  and  probate  establlRhed  on 
new  and  better  proof."  Grimke,  J.,  in  8 
Ohio,  19,  says :  "  When  a  will  of  real  prop-- 
erty  is  offered  for  probate  in  Ohio  a  sen- 
tence ot  some  kind  is  pronounced  upon  it. 
The  proof  is  declared  to  be  s^ilicient  or 
Insufflcient.  In  the  one  case  it  is  accept- 
ed, In  the  other  rejected.  If  it  is  rejected, 
it  may  still  be  repropouuded  for  pro- 
bate." It  is  contended,  however,  on  be- 
half of  the  plaintiS  in  error  that,  what- 
ever the  rule  in  this  state  may  formerly 
have  been  respecting  the  right  to  repro- 
ponnd  a  wlil  after  it  has  been  rejected,  the 
right  no  longer  exists;  that  the  right  of 
appeal  provided  by  stntute  since  the  cases 
in  6  Ohio  and  8  Ohio,  supra,  were  decided 
supersedes  and  renders  unnecessary  the 
right  to  repropound  a  will  in  the  probate 
court  after  its  rejection  there.  It  is  true 
that  at  the  time  those  eases  were  decided 
there  was  no  right  of  appeal  from  a  refus- 
al to  admit  a  will  to  probate,  and  that 
subsequently  such  right  was  provided  by 
statute,  and  is  now  embodied  in  the  re- 


vision of  1878,  (section  5934, Rev. St. :)  "In 
case  of  the  refusal  to  admit  a  will  to  pro- 
bate any  person  aggrieved  theret>y  may 
appeal  from  such  decision  to  thenextterm 
of  the  court  of  common  pleas  by  filing  no- 
tice of  bis  intention  to  appeal  within  ten 
days. "  The  policy  ot  this  state  from  an 
early  period  in  its  legal  history  has  fa- 
vored the  probating  of  wills.  The  present 
statutes,  as  well  as  those  that  preceded 
them  for  50  years  or  more,  regulating  the 
t>ractlce  on  this  subject,  have  not  author- 
ised one  opposed  to  probating  a  will  to 
support  his  contention  by  evidence.  To 
secure  this  right  he  has  constantly  been 
driven  to  an  independent  action,  and, 
since  the  adoption  of  the  constitution  of 
1851,  to  a  new  tribunal,  while  the  fullest 
hearing  is  and  has  been  accorded  to  those 
seeking  to  propound  the  will.  Before  the 
organization  of  the  probate  court  under 
the  constitution  of  1851,  no  appeal  from 
an  order  rejecting  a  will  was  provided, 
fornone  was  needed.  The  court  ot  com- 
mon pleas  had  jurisdiction  of  the  subject, 
one  of  whose  members,  by  a  well-estab- 
lished custom,  was  usually  learned  in  the 
law,  and,  if  a  will  was  offered  for  probate 
in  the  absence  of  such  member,  the  right 
to  repropound  it  when  he  was  present 
gave  reasonable  assurance  that  the  legal 
sniSciency  of  the  evidence  introduced  for 
that  purpose  would  be  determined  by  a 
competent  tribunal.  When  the  probate 
courts  were  orgaulzed  under  the  consti- 
tution of  1851,  and  jurisdiction  of  the  pro- 
bate ot  wills  conferred  upon  them,  this  im- 
portant question  was  left  to  the  determi- 
nation of  a  single  judge,  who  neither  by 
the  statutes  of  the  statu  nor  by  any  estab- 
lished custom  was  required  tu  be  a  law- 
yer, and  thus  the  gravest  and  most  valu- 
able interests  might  be  finally  determined 
by  one  wholly  unlearned  In  the  law,  if  no 
means  were  provided  to  review  his  ac- 
tion. At  this  juncture  an  appeal  from  a 
refusal  to  probate  a  will  was  first  provid- 
ed. It  was  a  new  remedy  to  enforee  an 
existing  right,  and  neither  in  the  lan- 
guage selected  by  the  legislature  in  giving 
the  remedy,  nor  in  the  circumstances  that 
attended  its  adoption,  is  ttiere  any  indica- 
tion of  a  purpose  to  make  it  exclusive. 
The  new  remedy  is  consistent  with  tbe 
continued  existence  of  the  old  one.  They 
are  concurrsnt  remedies  to  enforce  the 
same  right,  and  the  rule  is  that  a  new 
remedy  provided  by  statute  does  not  de- 
stroy or  take  away  the  old  one  it  the  two 
are  compatible.  Darling  v.  Peck,  15  Ohio, 
66;  Commissioners  v.  Orr,  16  Ohio  St.  522; 
Carter  v.  Jennings,  24  Ohio  St.  182:  Black 
V.  Hill,  29  Ohio  St.  86.  In  Darling  v.  Peck, 
15  Ohio,  72.  the  court  say:  "Where  a 
Htatute  gives  a  new  remedy  without  im- 
pairing or  denying  one  already  known  to 
the  law,  the  rule  is  to  consider  it  as  cumu- 
lative, allowing  either  the  new  or  the  old 
remedy  to  be  pursued,  at  the  option  of  the 
party  seeing  redress." 

The  question  whether  the  proceeding  be- 
gun In  the  probate  court  by  the  defend- 
ants in  error  Is  to  be  regarded  as  an  offer 
to  propound  the  will  of  John  Feuchter, 
remains  to  be  considered.  The  paper 
called  a  "petition, "filed  by  the  defendants 
in  error,  seta  forth  the  circumstances  at* 
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tending  the  former  rejection  of  the  will  by 
tbe  probate  court,  and  aaka  tliat  tbe  or- 
der of  rejection  be  vacated.  It  is  not  ma- 
terial to  inquire  Into  tbe  motives  of  thede- 
fendants  In  error  in  pursuing  tbls  course. 
They  may  bave  believed  the  former  order 
of  rejection  could  be  auccessfully  pleaded 
in  bar  of  their  application  if  not  vacated, 
or  they  may  have  been  actuated  by  con- 
Bideratlons  of  extreme  caution.  In  any 
event,  tt  was  not  necessary,  tor  the  for- 
mer rejection,  as  held  herein,  did  not  bind 
them.  It  is  manifest,  however,  on  tbe 
face  of  tbe  application,  that  tbe  object  of 
the  defendants  in  error  was  to  probate 
the  will.  The  vacating  of  the  former  or- 
der was  ancillary  to  it  merely.  They  say 
in  express  terms:  "Your  petitioners  now 
bring  said  will  into  court,  and  present 
it  herewith  for  the  purpose  of  having  it 
probated  according  to  law;"  and  they 
pray  tbat  "Hald  will  may  be  admitted  to 
probate. "  Upon  a  fair  construction  this 
must  be  held  to  be  an  offer  to  repropound 
the  will.  So  of  the  order  of  the  court 
from  which  the  appeal  was  taken  It 
was  made  npon  a  motion  to  dlsmim  the 
petition,  and  was  in  terms  a  dismissal 
thereof.  It  did  not  contain  a  word  about 
rejecting  the  will  or  refusing  its  admission 
to  probate.  In  matters  of  practice,  how- 
ever, aXfecting  the  remedy,  courts,  disre- 
garding the  mere  forms  of  entries,  should 
look  to  the  substance  of  what  has  been 
done.  Tbe  defendants  in  error  had  in  the 
probate  ronrt  a  will  whtcb  they  were 
ottering  to  propound.  The  proper  prac- 
tice was  to  bear  the  evidence,  and  either 
reject  or  admit  it  to  probate  An  order 
is  made  upon  a  motion  that  defeats  tbe 
proceedings.  This  order  Is,  In  effect,  a 
relnsai  to  probate  the  will,  and  should  be 
BO  regarded,  though  clothed  in  language 
that  doee  not  declare  this  result  in  express 
terms.    J  udgment  affirmed. 

MinshaijL,  J.,  (ef/«s<>ot/o£r.)  The  giving 
ol  tbe  right  to  appeal  In  a  certain  time 
from  tbe  rejection  of  a  will  offered  for  pro- 
bate would  seem  a  very  useless  provision, 
it,  as  held,  the  will  may  be  again  pro- 
pounded at  any  time  thereafter,  from 
which  an  appeal  may  then  be  taken  it 
again  rejected.  The  object  of  the  statute 
giving  the  appeal  was  not,  as  I  think, 
merely  to  add  a  new  remedy,  but  to  ob- 
viate the  mischief  under  tlie  former  prac- 
tice by  making  the  action  of  tbe  conrt  re- 
fusing the  probate  of  tbe  will  a  finality, 
unless  appealed  from  in  tbe  time  limited, — 
the  former  practice  having  resulted  from 
the  tact  that  there  was  no  appeal  from 
tbe  rejection  of  a  will  when  ottered  for 
probate.  It  is  true  tbat  parties  without 
actual  notice  may  thereby  be  concluded; 
but  they  are  only  such  as  may  derive  title 
under  the  will,  and  not  otherwise,  as  tbe 
heirs  of  tbe  testator.  If  residents  of  tbe 
state,  must  have  notice,  and  also  tbe  ex- 
ecutor named  in  tbe  will.  The  right  to 
make  a  will  is  derived  from  statute.  It 
does  not  exist  at  common  law.  And  I  do 
not  perceive  how  those  who  derive  their 
claims  from  a  statute  can  be  beard  to 
complain  of  what  is  given  them  by  stat- 
ute or  of  tbe  terms  npon  which  tbe  statu- 
*^ory  right  Is  given.    Moreover,  tbe  bene- 


ficiaries of  tbe  will  are,  as  I  think,  repre- 
sented by  the  executor  in  such  matters; 
and  for  such  reason  the  statute  requires 
notice  to  him,  and  such  notice  is  all  they 
can  require.  The  construction  given  tbe 
statute  leaves  the  controversy  as  to  a  re- 
jected will  open  for  an  indefinite  time,  and 
must  suspend  or  embarrass  tbe  settlement 
of  tbe  estates  of  deceased  persons. 


— — ~  (48  Ohio  St.  336) 

jABaOB  V.  UARDT.et  Hi. 
(Supreme  Cowrt  of  OMo.    Kay  6,  1891.) 

Bona  Fidk  FuBOHAgBB — Cokstbcctivx  Noticb— 
UoBTaAQB  Lien. 

1.  Possession  of  lands  by  a  vendee  is  con- 
stmctive  notice  of  his  contract  of  purchase,  and 
of  his  equity  in  the  land. 

8.  He  is  not  bound  to  examine  the  reoords 
for  subsequent  inuumbrances  of  the  land  by  his 
vendor,  nor  is  the  record  notice  thereof  to  him. 

8.  A  mortKage  on  tbe  lands,  executed  by  the 
vendor  while  the  purchaser  is  In  possession,  is 
subordinate  to  hisrigbts  under  the  contract;  and, 
until  actual  notice  of  tbe  mortgage,  the  purchaser 
may  safely  continue  to  m^ke  payments  of  the 
purchase  money  to  his  vendor. 

4.  Such  mortgage  is,  however,  a  valid  lien  on 
the  Interest  remtlning  in  the  mortgagor  at  the 
time  of  its  execution,  which,  before  conveyance,  , 
is  the  legal  title  and  a  beneficial  estate  in  the 
land  to  the  extent  of  the  unpaid  purchase  money; 
and  payments  made  on  the  purchase  money  to  the 
vendor,  after  the  purchaser  has  notice  of  the 
mortgage,  will  be  unavailing  as  against  the  mort- 
gagee. 

5.  In  order  to  charge  the  purchaser  with  no- 
tice of  the  mortgage,  it  is  not  essential  that  tho 
information  be  received  from  the  morcgagee.  If 
it  is  derived  from  a  source  entitled  to  credit,  and 
is  distinctly  brought  to  the  knowledge  of  the  pur- 
chaser, it  will  be  as  eftectnal  and  binding  as  if 
It  came  directly  from  the  mortKa^ee. 

6.  Notice  that  the  mortgage  is  uncanceled  is 
sufBcIent  to  put  the  purchaser  upon  inquiry,  and 
to  charge  him  with  knowledge  of  such  facts  con- 
cerning the  mort^fage,  and  the  indebtedness  se- 
cured by  it,  as  diligent  inquiry  would  discover. 

(St/Uohtu  by  the  Court) 

Errorto  cireultconrt, Cuyahoga  county. 

The  defendant  J.  H.  Hardy,  on  the  Ist 
day  of  April,  1873,  was  the  owner  in  feo- 
slmple  of  a  parrel  of  laud  known  as  "Lot 
No.  2"  of  James  H  Hardy's  subdivision 
of  part  of  lot  No.  S30,  in  Newburgh  town- 
ship, Cuyahoga  county;  and  on  that  day 
he  entered  into  a  written  contract  for  the 
sale  of  the  same  to  the  defendant  E.  M. 
Dixon,  for  f  1,350,  which  sum  Dixon  agreed 
to  pay,  as  follows:  flOO  on  or  before  the 
10th  of  April,  1873;  950  on  or  before  May 
10, 1873 ;  and  the  balance  in  12  senil-annual 
payments,  of  $100  each,  with  interest  from 
April  1, 1873.  Dixon  also  agreed  to  pay  all 
taxes  and  assessments  that  should  be  lev- 
led  on  tbe  premises  after  the  date  of  the 
contract.  Hardy  bound  himself  by  the 
contract  to  make  and  deliver  to  Dixon  a 
good  and  sufficient  deed  for  tbe  premises 
upon  the  payment  of  tbe  purchase  money, 
interest,  tuxes,  and  assessments;  and  the 
contract  further  provides  that  he  may, 
at  any  time  before  full  payment,  tender  a 
deed,  in  which  event  Dixon  was  to  g\ve 
bis  notes,  secured  by  mortgage  on  the 
preralsesffor  the  then  unpaid  balance  ot 
the  purchase  money.  Upon  the  execution 
ot  the  contract,  Dixon  entered  into  the 
possession  ol  the  piemises.  and  has  con- 
tinued in  possession  ever  since,  cuUivatinK 
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the  Bame,  and  makings  aomesmall  improre- 
nients.  Oa  the  8th  day  ol  Aaguet,  1874, 
Hardy  executed  his  promiaaory  note  to 
the  plaintiff,  Frank  Jaefter,  for  the  sum  of 
f  1,200,  payable  to  hid  order,  in  one  year 
thereafter,  with  B  per  cent,  interest;  and 
at  the  same  time,  to  secare  lis  payment, 
gave  him  a  mortgage  in  due  form  on  the 
lot  deHcrlbed  in  the  Dtxun  contract.  Har- 
dy's wife  joined  In  the  mortgage,  releasing 
her  right  of  dower.  The  mortgage  was 
duly  Bled  tor  record  on  the  13th  of  Angnst, 
3874,  and  properly  recorded.  The  note 
not  having  been  paid,  the  plaintiff,  on  the 
Ist  day  of  March,  1884,  commenced  his  ac- 
tion in  the  court  of  common  pleas  of  Cuy- 
ahoga county,  to  foreclose  the  mortgage, 
making  Hardy  and  his  wife,  and  Dixon 
and  his  wife,  parties  defendant.  The  pe- 
tition is  in  the  usual  form,  and  its  aver- 
ments are  sufficient  to  entitle  the  plaintiff 
to  the  relief  sought.  It  also  alleges  that 
Dixon  claims  to  have  some  title  to  the 
premises,  and  prays  that  he  may  b«  re- 
quired to  set  it  up  or  be  forever  barred. 
Hardy  pleaded  usury  in  the  note.  Dixon 
filed  a  separate  answer,  in  which  he  set  np 
his  contract  of  purchase,  and  his  posses- 
sion under  it;  alleging  that  the  plaintiff 
bad  fall  knowledge  of  the  contract  and 
possession  when  he  took  his  mortgage. 
This  answer  also  contains  the  following 
averment:  "The  defendant,  farther  an- 
sweriUK,  says  that  he  had  paid  upon  said 
contract  for  said  land  to  said  Hardj-,  be- 
fore hehad  knowledge  that  said  mortgage 
was  placed  on  said  property,  the  sum  of 
f  65U,  and  interest,  which  amount  he  is  en- 
titled to  have  paid  back  to  him  before  said 
mortgage  shall. bepaid;  and  heavers  that 
said  sum  so  paid  is  a  tirst  lien  upon  said 
property,  and  superior  to  the  Hen,  or  pre- 
tended lien,  of  the  plaintiff. "  The  reply 
controverts  the  allegations  of  both  an- 
swers, and  alleges  that  Dixon  had  notice 
of  the  mortgage  from  the  time  he  com- 
menced dealing  for  the  land,  and  that,  If 
he  paid  anything  on  his  contract  to  Har- 
dy, he  paid  with  full  knowledge  of  the 
mortgage,  and  of  plaintiff's  rights.  The 
cause,  having  been  appealed  to  the  circuit 
court,  was  there  submitted  upon  an 
agreed  statement  of  the  facts,  which,  so 
far  as  they  relate  to  the  contract  of  sale 
to  Dixon,  and  his  possession  of  the  prem- 
ises under  it,  and  to  the  execution  and  rec- 
ord of  the  plaintiff's  mortgage,  are  as 
abovestated.  The  further  facts  contained 
in  the  agreed  statement  are  that  tbei*e  is 
due  to  the  plaintiff  on  the  note  executed  to 
him  by  Hardy  the  sum  of  f  1.215.23.  with 
8  per  cent,  interest  from  ttie  1st  day  of 
.Tune,  1880;  that  the  plaintiff  did  not  ex- 
amine the  premises  when  he  took  the 
mortgage;  that  Dixon  "never  knew  that 
Hardy  had  placed  a  mortgage  on  said 
premises  until  he  came  to  settle  with  him 
in  March,  1876;  that  on  the  25th  day  of 
March,  1876,  Dixon  made  his  last  payment 
npon  said  contract,  at  the  office  of  Mr. 
Brand,  in  Cleveland,  and  that  payment 
was  ¥700,  and  at  the  time  he  paid  Hardy 
said  f700  Hardy  promised  to  have  the 
Jaeger  mortgage  canceled  by  the  follow- 
ing Monday.  It  was  only  a  few  days  be- 
fore that  he  first  discovered  that  said  half 
of  said  Bublot  had  a  mortgage  upon  it 


given  to  the  plaintiff  by  Hardy.  Relying 
npon  the  promise  of  Hardy  to  cancel-  the 
mortgage,  he  paid  said  amount,  and  took 
Hardy's  warranty  deed."  Mrs.  Dixon 
holds  a  tax  lien  on  the  premises  for  f  17.25, 
with  interest  from  January  20, 1883,  which, 
with  the  taxes  paid  alnce,  constitute  the 
first  lien  thereon.  The  circuit  court  held 
that,  upon  this  state  of  facts,  the  plaintiff 
waa  not  entitled  to  a  decree  of  foreclosure. 
Hia  Q^tltion  was  diamiaaed.and  Judgment 
was  rendered  against  him  for  the  coats. 
His  motion  tor  a  new  trial  was  overruled, 
to  which  he  duly  excepted,  and  be  prose- 
cutes error  here  to  reverse  that  Jndgment. 
Wilson  &  Sykora,  tor  plaintiff  in  error. 
George  A.  Oroot,  for  defendants  in  error. 

W(i.i.iAMB,  C.  J.,  {att«r  8tatin/r  the  facts 
as  above.)  Possession  of  lands  by  a  ven- 
dee under  a  contract  for  their  future  con- 
veyance to  him,  is  constructive  notice  of 
the  contract,  and  of  hie  equity  in  the  land. 
Such  vendee  has  an  equitable  eatate  in 
the  land  equal  to  the  amount  of  the  pur- 
chase money  paid  by  him,  ami  which, 
upon  full  payment,  may  riiien  into  a  com- 
plete equity,  entitling  him  to  the  convey- 
ance of  the  legal  title  according  to  the 
terms  ol  the  contract.  A  mortgage  ex- 
ecuted by  the  vendor,  on  the  premises, 
after  the  purchaser  is  put  in  possessiun,  is 
subordinate  to  his  prior  equity.  He  la 
not  bound  to  examlnethe  records  for  such 
incumbrances,  nor  is  the  record  construct- 
ive notice  to  him.  Until  actual  notice  of 
the  incumbrance,  he  may  safely  continne 
to  make  payments  of  the  purchase  money 
to  his  vendor  in  pursuance  to  the  con- 
tract. Such  payments,  though  made  after 
the  recording  of  the  mortgage,  will  not 
be  regarded  as  a  fresh  purchase,  but  are 
made  effective  for  the  protection  of  the 
purchaser,  by  relation  to  the  original  con- 
tract. Nor  can  the  subsequent  mortgagee 
be  allowed  to  Impede  the  progress  of  the 
legal  estate  to  the  purchaser,  or  Intercept 
the  conveyance.  But  the  mortgage  cre- 
ates a  valid  lien  on  tlie  interest  remaining 
in  the  vendor  at  the  time  of  its  execution, 
which,  before  conveyance.  Is  the  legal  title, 
and  a  beneficial  estate  in  the  lands  to  the 
extent  of  the  unpaid  purchase  money; 
and  payments  made  on  the  purchase  mon- 
ey to  the  vendor  by  the  purchaser,  after  he 
has  knowledge  of  the  mortgage,  will  be 
unavailing  as  against  the  mortgagee. 
Lefterson  V.Dallas,  20  Ohio  St.  68;  Ten  Bick 
V.  Simpson,  1  Sandf.  Ch.  244;  Young  v. 
Guy.  87  N.  Y.  467:  Faaholt  v.  Reed,  16 
Serg.  &  B.  266;  1  Warv.  Vend.  p.  188.  and 
2  Warv.  Vend.  p.  687.  If  it  ba  conceded, 
as  some  authoritiea  maintain,  that,  as  the 
vendor  Is  a  mere  trustee  of  the  lands  tor 
the  vendee,  and  that  the  latter  Is  the  trus- 
tee of  the  purchase  money  for  the  former, 
the  lien  of  a  mortgage  executed  by  the 
vendor,  after  the  contract  of  sale,  does  not 
attach  to  the  lands,  but  only  to  his  claim 
against  bis  vendee  for  whatever  may  then 
remain  unpaid  on  the  purchase,  still  the 
mortgage  would,  at  least,  be  operative  to 
transfer  to  the  mortgagee,  for  his  securi- 
ty, the  mortgagor's  claim  againstthe  pur- 
chaser; forif  it  neither  conveys  any  estate 
in  the  land, nor  transfers  the  mortgagor's 
right  to  the  unpaid  purchase  money,  it  is 
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without  any  validity  whatever.  No  au- 
thority has  been  fouml  which  denies  the 
validity  of  such  a  mortgage;  and,  II  It  be 
effective  only  as  an  assignment  ot  the 
mortgagor's  claim  against  the  vendee, 
the  latter,  alter  notice,  is  under  the  same 
obligation  to  pay  to  the  mortgagee  the 
balance  owing  by  him  on  the  land  that 
every  debtor  is  under  to  pay  his  debt  to 
his  creditor's  assignee  after  knowledge  of 
the  asRlgnment. 

In  this  case  the  possession  of  the  defend- 
ant Dixon,  as  shown  by  the  agreed  state- 
ment of  facts,  was  snfflcient  notice  ot  his 
rights  under  the  contract  o(  purchase; 
and  the  record  was  not  constructive  no- 
tice to  him  of  the  plaintiff's  mortgage. 
Before  he  bad  actual  notice  of  the  mort- 
gage, Dixon  made  payments  to  Hardy  on 
the  contract  totbeamount  of  $^iO.  These 
payments,  it  is  admitted,  were  valid,  and 
to  tbat  extent  Dixon  discharged  his  in- 
debtedness on  the  purchase  without  incur- 
ring any  liability  to  the  plaintiff.  The 
controveray  concerns  the  remainder  ot 
the  purchase  money.  It  Is  averred  in 
Dixon's  answer  that  he  had  paid  f 650  to 
Hardy  on  the  contract  before  he  had 
knowledge  that  the  mortgage  of  the  plain- 
tiff had  been  placed  on  the  property; 
which  snm,  with  interest,  he  alleges  he  Is 
entitled  to  have  paid  hack  to  him  before 
any  payment  shall  be  made  on  the  mort- 
gage. This  amount  is  all  that  he  alleges 
was  paid  on  the  pun;hase  prior  to  his 
knowledge  ot  the  mortgage,  which  Is  an 
admission  that  any  further  sum  paid  there- 
on was  paid  with  such  knowledge.  Be- 
sides, it  is  set  forth  in  the  agreed  state- 
ment of  facts,  upon  which  the  cause  was 
disposed  of  In  the  circuit  court,  tbat  Dixon 
did  not  know  that  Hardy  had  placed  a 
mortgage  on  the  premises  until  they  came 
to  settle  in  March,  1876;  tbat  on  the  25th 
day  of  March,  1876,  Dixon  made  his  last 
payment  upon  the  contract  to  Hardy, 
which  amounted  to  $700,  and,  at  the  time 
the  payment  was  made,  Hardy  promised 
to  have  the  plaintiff's  mortgage  canceled 
by  the  following  Monday;  that  it  was 
only  a  few  days  before  this  payment  was 
made  that  Dixon  discovered  that  the 
property  had  a  mortgage  upon  it.  given  to 
the  plaintiff  by  Hardy,  and  that,  relying 
apon  the  promise  ot  Hardy  to  cancel  the 
mortgage,  Dixon  made  the  payment,  and 
took  Hardy's  warranty  deed  for  the  prem- 
ises. 

Dixon  contends  that  his  knowledge  of 
the  mortgage,  as  thus  shown,  does  not 
entitle  the  plaintiff  to  charge  him,  or  the 
property,  with  the  amount  of  the  last 
payment  made  to  Hardy,  because  it  does 
not  appear  that  the  notice  of  the  mort- 
gage came  from  the  plaintiff,  nor  that  it 
apprised  him  that  the  mortgage  was  un- 
satisfied; and,  furthermore,  that  upon  the 
authority  of  Zeller  t.  Bading,  43  Ohio  St. 
157, 1  N.  £.  Rep.  523,  he  had  the  right  to 
continue  to  make  payments  of  the  pur- 
chase money  to  Hardy  until  the  plaintiff 
should  by  suit,  or  in  some  other  unequivo- 
cal form,  assert  his  claim  to  the  money; 
and,  before  this  was  done,  be  had  com- 
pleted his  payments  and  received  his  deed.' 
The  general  rule  is  that,  in  order  to  charge 
a  party  with  notice  ot  the  rights  ot  auoth- 
v.27N.E.no.lO — 55 


er,  it  ia  not  necessary  that  the  inroi*ma- 
tion  be  received  directly  from  the  latter. 
It  it  is  derived  from  a  source  entitled  to 
credit,  and  distinctly  brought  to  theknovvl- 
edge  of  the  person  sought  to  be  affected  by 
it,  the  notice  is  as  effectual  and  binding  as 
if  it  came  from  the  person  himself  who 
claims  the  beneBt  ot  it.  Mere  rumor  is  not 
snfflcient.  The  information  must  be  such 
as  men  commonly  act  upon  In  the  ordi- 
nary affairs  of  life.  A  party  who  has  suffi- 
cient luforniatlrm  of  thatcharacter  to  lead 
him  to  a  tact  is  to  b:>  deemed  conusant  ot 
the  fact.  He  is  put  upon  inquiry,  and  is 
chargeable  with  notice  of  those  facts 
which  diligent  Inquiry  wonld  reveal.  The 
admitted  tacts  show  that  the  existence  ot 
the  plaintiff's  mortgage  was  distinctly 
brought  to  the  knowledge  of  Dixon  before 
the  fast  payment  was  made  to  Hardy. 
The  information  was  regarded  ot  .such  re- 
liable character  as  to  be  made  the  subject 
of  an  agreement  between  them,  and  induce 
him,  before  making  the  payment,  to  exact 
a  promise  from  Uard.v  to  obtain  the  can- 
cellation of  the  mortgage.  He  knew  the 
mortgage  was  uncanceled,  and  it  so  ap- 
peared of  record.  Prima  facte  It  wns  there- 
fore a  subsisting  and  unsatisfied  mort- 
gage. It  is  not  claimed  that  Dixon  had 
any  information  to  the  contrary.  Reason- 
able inquiry  would  have  afforded  him 
knowledge  of  the  precise  sum  due  on  the 
mortgage.  Under  these  circumstances,  he 
chose  not  to  make  the  Inquiry,  but  rather 
to  rely  on  the  promise  of  Hardy  to  dis- 
charge the  mortgage,  and,  upon  the  faith 
ot  that  promise,  to  pay  him  the  money 
which  he  knew  rightfully  belonged  to  the 
plnlatitf.  That  promise  was  not  fulfilled, 
and  eltner  Dixon  or  the  plaintiff,  in  conse- 
quence, must  be  the  loser.  The  loss,  we 
think,  must  full  upon  Dixon,  who  not 
only  iiad  it  in  his  power  to  prevent  it, and 
did  not,  but  whose  conduct  was  the  means 
of  bringing  it  about,  by  reposing  confi- 
dence In  Hardy,  and  intrusting  him  with 
the  money,  when  he  knew  the  plaintiff 
was  entitled  to  receive  it. 

It  Is  true  that  it  Is  said  in  the  case  ot 
Zeller  v.  Badlne,  supra,  tbat  a  vendee  ot 
land,  who  is  in  possession,  may  safely,  as 
against  a  subsequent  mortgage  executed 
by  the  vendor,  continue  to  make  payments 
on  the  contract  ot  purchase  until  the 
mortgagee,  by  suit  or  In  some  other  un- 
equivocal form,  asserts  the  right  to  receive 
the  unpaid  purchase  money.  In  that  case 
the  mortgagee  sought, by  his  suit,  to  fore- 
close the  mortgage.  It  was  found  that 
the  first  notice  the  purchaser  had  oi  the 
mortgage  was  long  after  he  bad  received 
his  deed,  and,  he  claimed,  after  he  had  paid 
the  purchase  money.  It  does  not  appear 
that  he  had  any  notii-e  before  the  suit  was 
commenced.  There  can  be  no  doubt  that 
the  commencement  of  the  action  was  ef. 
fectual  as  notice  of  the  mortgagee's  rights. 
But  whether  any  other  notice  would  be 
equally  effectual  was  not  a  question  in  the 
case.  It  was  held  that  the  mortgage  was 
valid,  and  that  the  mortgagee  was  en- 
titled to  foreclose  for  whatever  balance  re- 
mained unpaid  on  the  purchase.  What  is 
said  in  regard  to  the  right  ot  the  pur- 
chaser to  continue  to  make  payments  on 
his  contract  until  the  mortgagee  sboald 
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by  BDit,  or  In  some  otber  uDeqalvocal 
form,  asaert  the  riKht  to  receive  tbe. un- 
paid Installments  of  the  purchase  money, 
maj  not  be  inappropriate,  when  confined 
to  the  circumstances  u(  that  case,  but  it  Is 
not  applicable  to  the  case  before  us.  It, 
until  a  suit  shall  bo  instituted  against  the 
purchaser  to  subject  any  pare  ol  the  pur- 
chase money  that  may  then  be  unpaid  to 
the  satisfaction  of  bis  mortgage  indebted- 
ness, the  mortgagee  has  no  rights,  under 
the  mortgage,  against  the  land  or  the  pur- 
chaser, which  can  otherwise  be  protected, 
of  what  validity  is  the  mortgage?  With- 
out Its  aid,  the  mortgagee  could  maintain 
the  suit  to  subject  bis  debtor's  choses  in 
action  to  the  payment  of  his  debt.  The 
same  remedy  would  be  equally  open  to 
any  other  creditor  of  the  mortgagor.  This 
case  is  governed  by  the  well-settled  rules 
of  law  to  which  we  have  referred,  and  In 
so  far  as  Zeller  v.  Bading,  supra,  is  in  con- 
flict with  them.  It  is  disapproved.  The 
judgment  of  the  circuit  court  is  reversed, 
and,  proceeding  to  render  the  judgment 
which  that  court  should  have  rendered,  a 
decree  of  foreclosure  will  be  entered  In 
favor  of  the  plaintiff  for  thesum  of  tTOO, 
with  interest  from  March  25, 1876. 


(128  Ind.  189) 


Bhodeb  V.  State. 


(Supreme  Court  of  IndiaTui.    May  12, 1891.) 

Abortion — Indictment — Declarations — Reason- 
ABLB   DonBT  —  Juror  with  Depeotivb  Etb- 

BWHT. 

1.  An  Indictment  charging  ttiat  defendant 
feloniously  introduced  an  instrument  into  tbe 
womb  of  a  pregnant  woman  with  Intent  to  pro- 
duce a  miscarriage,  and  that  such  operation  was 
not  necessary  to  save  her  life,  is  suiBoient,  though 
it  does  not  describe  the  nature  of  the  wound  or 
the  disease  which  resulted. 

2.  The  indictment  was  not  bad  for  duplicity 
because  it  shows  both  miscarriage  and  death. 

8.  The  Indictment  was  not  bad  because  it 
charged  that  defendant  did  "introduce,"  and 
"cause  to  be  introduced, "  such  instrument,  since 
an  accessory  before  the  fact  may  be  charged  as 
a  principal. 

4.  (A  the  trial  declarations  and  exclamations 
Indicative  of  pain,  made  in  her  last  illness  by 
the  woman  upon  whom  the  alleged  operation  was 
performed,  and  not  referring  to  the  past,  were 
competent  evidence. 

5.  Evidence  that  the  deceased  woman  was 
buried  at  the  expense  of  the  county  was  Incom- 
petent. 

0.  As  to  reasonable  doubt,  the  court  gave 
only  the  following  charges:  "The  defendant  is 
presumed  to  be  innocent,  and  before  he  can  be 
convicted  the  state  must  prove  him  guilty  be- 
yond a  reasonable  doubt. "  "A  reasonable  doubt 
arises  when  the  evidence  is  not  sulBcient  to  sat- 
is^ the  minds  of  the  jury  to  a  moral  or  reason- 
able certainty  of  defendant's  guilt.  A  reason- 
able doubt  is  not  au  unreasonable  doubt:  it  Is  a 
doubt  for  which  a  reason  can  be  given.  It  is  not 
a  mere  surmise  or  guess  that  the  defendant  may 
not  be  guilty  of  what  he  is  charged  with. "  "The 
defendant  is  to  have  the  benefit  of  any  doubt.  It, 
however,  all  the  tacts  established  necessarily  lead 
the  mind  to  the  conclusion  that  he  is  guilty, 
though  there  Is  a  Inure  possibility  that  he  may  be 
innocent,  yon  should  nnd  him  guilty."  Held, 
that  such  instructions  did  not  fully  define  a  "rea- 
sonable doubt, "  and  that  the  last  sentence  was 
not  the  law,  because  it  failed  to  state  that  the  evi- 
dence must  exclude  every  "reasonable  doubt." 

7.  A  juror  whose  eye-sight  was  so  defective 
that  be  could  not  see  the  face  of  the  defendant, 
or  the  expression  of  the  faces  of  the  witnesses, 


was  Incompetent,  especially  where  various  ar- 
ticles were  placed  before  the  jury  to  illustrate 
the  testimony,  none  of  which  were  seen  by  him. 
8.  Defendant  was  uot  negligent  where  his 
counsel  made  a  full  examination  of  such  juror, 
and  there  was  no  indication  that  his  eye-sight 
was  defective;  and  the  fact  that  during  the  trial 
such  juror,  coming  in  late,  stumbled,  and  in  re- 
ply to  a  question  by  the  court  stated  that  his 
eye-sight  was  poor,  cannot  charge  defendantwith 
notice  of  that  fact,  when  such  incident  was  not 
observed  by  his  counsel. 

Appeal  from  circuit  court,  Tippecanoe 
county;  B.  W.  Lanodom,  Judge. 

The  Indictment  charged  that  defendant 
did  "Introduce"  and  "cause  to  be  intro- 
duced "  an  Instrument  into  the  womb  of  a 
pregnant  woman,  with  Intent  to  produce 
amlBcarriage.  Kev.St-Ind.  1S81, §507. pro- 
vides that  a  "party  producing  a  wituefls 
shall  not  be  allowed  to  impeach  his  credit 
by  evidence  of  bad  character  unless  it  was 
Indispensable  that  the  party  should  pro- 
duce him,  or  in  case  of  manifest  aurprine, 
when  the  party  shall  hare  the  right;  but 
be  may  in  all  cases  contradict  him  by  oth- 
er evidence,  and  by  showing  that  be  has 
made  statementsdifferentfrom  bis  present 
testimony.".  By  section  1796  this  section 
is  made  applicable  to  criminal  cases.  Dur- 
ing the  trial  one  of  tlie  jurors,  coming  in 
late,  stumbled,  and,  in  reply  to  a  (question 
by  the  judge,  stated  that  his  eyesigbt  was 
poor.  It  afterwards  appeared  that  it  was 
so  defective  as  to  make  it  Impossible  to  see 
the  ezpreHsion  upon  the  faces  of  witnesses, 
or  to  observe  certain  instruments  wbicta 
were  exhibited  to  the  jury. 

R.  P.  De  Hurt.  W.  P.  Rhodes,  and  Knni- 
Jer  <ft  Qaylord,  for  appellant.  A.  O.  Smith, 
Atty.  Gen.,  and  Geo.  P.  Haywood,  Pros. 
Atty.,  lor  the  State. 

Elliott,  J.  The  indictment  upon  which 
the  appellant  was  convicted  charges  bim 
with  having  feloniously  Introduced  an  in- 
strument Into  the  Womb  of  a  pregnant 
woman  with  the  intent  to  produce  a  mis- 
carriage. The  appellant's  counsel  insist 
that  the  court  erred  in  overruling  the  mo- 
tion to  quash  the  indictment,  and  allege 
several  objections,  but  ail  of  them  are 
wltboutsubstantlal  merit.  It  is  said  that 
the  indictment  is  bad  because  It  does  not 
show  that  the  woman  miscarried  or  died, 
but  this  point  is  not  supported  by  the  rec- 
ord, for  It  does  appear  that  tbere  was  u 
miscarriage  and  death.  Oood  pleading 
does  not  require  any  such  particularity  as 
counsel  insist  upon.  It  is  sufficient,  in 
such  acase  as  this,  to  charge  that  an  in- 
strument was  feloniously  introduced  into 
the  womb  of  a  pregnant  woman  without 
showing  what  kind  of  a  wound  it  pro- 
duced, or  what  disease  it  caused.  Where 
thefelonioususeofaninstrumentis  shown, 
and  it  appears,  as  it  does  here,  that  the 
operation  was  not  necessary  to  save  the 
woman's  life,  it  is  not  incumbent  upon  the 
state  to  go  further,  and  describe  the  nat- 
ure of  the  wound,  or  the  character  of  the 
disease  which  resulted. 

The  objection  that  theindictment  is  bad, 
because  it  shows  botli  miscarriage  and' 
death,  has  not  even  the  poor  merit  of 
plausibility.  Theindictment  is  not  bad  for 
duplicity.  An  accessory  before  the  fact 
may  be  charged  as  a  principal.    The  other 
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qaeHtiona  in  the  case  ariae  on  the  ruling 
denying  the  motion  for  a  new  trial.  Com- 
plaint ia  made  of  the  ruling  of  the  court  In 
admitting  the  declarations  or  exclama- 
tions of  the  woman  upon  whom  the  abor- 
tion was  committed,  but  the  complaint  Is 
gronndleRB.  The  declarations  and  excla- 
mations were  indicative  of  pain  and  suf- 
fering, were  made  by  the  woman  in  her  last 
Illness,  and  they  did  not  refer  to  the  past. 
They  were  clearly  competent.  Board  v. 
Leggett,  lis  Ind.  &44. 18  N.  K.  Bep.  53,  and 
authorities  cited. 

Dr.  Smith  was  called  as  a  witness  by  the 
state,  and, so  far  as  we  can  discover,  gave 
no  testimony  different  from  that  which  the 
state  required  and  expected  from  him. 
There  is  nothing  in  the  record  indicating 
that  the  state  was  surprised  by  his  testi- 
mony, or  that  it  was  regarded  as  prejudi- 
cial. It  ib  crue  that  the  witness  said,  lu  a 
general  way,  that  the  woman  was  suffer- 
ing from  &  oialarial  fever,  but  he  was  not, 
when  originally  called,  asked  by  the  state 
as  to  whether  there  were  symptoms 
indicating  an  attempt  to  produce  an  abor- 
tion. The  testimony  of  the  witness  was 
strongly  favorable  to  the  state  in  one  par- 
ticnlar,  inasmuch  as  it  tended  to  show 
the  appellant's  intimacy  with  the  woman 
upon  whom  the  instrument  was  used. 
After  the  witness  left  the  stand,  and  near 
the  close  of  the  case,  be  wan  recalled,  and 
the  counsel  for  the  state  addressed  to  him 
this  question:  "Did  not  Mrs.  Chapman 
ask  you,  'What  in  the  world  Is  the  matter 
with  her?'  and  did  you  not  reply:  'I  don't 
know.  Whatever  she  has  done  or  has 
been  done,  or  whatever  she  has  taken,  is- 
the  caose  of  this  sickness,  and  will  be  the 
cause  of  her  death.'"  Subsequently  Mrs. 
Chapman  was  called,  and  she  testified  that 
Dr.  Smith  was  asked  by  her  the  question 
embodied  in  the  Interrogatory  propound- 
ed by  the  state,  and  that  he  answered  it 
as  stated  in  the  interrogatory.  It  is  no 
doobt  true  that  the  state  may,  in  the  prop- 
er case,  contradict  its  witnesses  by  evi- 
dence of  contradictory  statements  made 
out  of  court.  Conway  V.  State,  118  Ind. 
482,  21  N.  E.  Rep.  285.  Justly  limited  and 
rightfully  applied,  the  statutory  rule  is  a 
wise  and  salutary  one;  but  if  not  proper- 
ly limited  and  employed,  it  may  be  very 
nnjnst  and  mischievous.  If  a  party  may 
call  a  witness,  elicit  from  him  only  what 
is  expected  and  what  is  not  prejudicial, 
and  then  prove  statements  made  out  of 
conrt  by  the  witness,  great  harm  may  be 
done  the  adverse  party.  It  happens,  as 
the  decisions  and  the  books  show,  that 
witnesses  make  careless  or  reckless  state- 
ments out  of  court  which  they  will  not 
make  under  oath,  and  such  statements 
ought  not  to  be  brought  out  by  the  party 
who  produces  the  witness,  unless  the  tes- 
timony of  the  witness  Is  prejudicial  to  him. 
It  is,  indeed,  doubtful  whether  they  can 
be  brought  out  where  there  was  no  obli- 
gation upon  the  party  to  call  the  witness, 
and  the  testimony  was  what  the  party 
knew  or  had  reason  to  believe  the  witness 
would  give.  It  is  true  that  evidence  of 
snch  statements  is  theoretically  evidence 
affecting  credibility  only,  and  is  not  evi- 
dence of  the  facts  embraced  in  the  contra- 
dictory statements;  bat  nevertheless  evi- 


dence of  contradictory  statements  does 
often  influence  the  Jury.  The  limitation 
placed  upon  the  statutory  rule  by  the  de- 
cisions is  a  wise  one.  That  limitation  is 
this:  Where  the  witness  gives  no  prejudi- 
cial testimony  upon  the  point  to  which 
the  contradictory  statements  relate,  evi- 
dence of  statements  made  out  of  court  is 
not  competent.  Where  the  party  calling 
the  witness  is  surprised  by  his  testimony, 
or  where  it  is  prejudicial,  then  contradic- 
tory statements  Bfi  to  the  point  upon 
which  the  evidence  is  prejudicial  is  compe- 
tent; otherwisenot.  Hull  v.  State, 93  lod. 
128;  Conway  v.  State,  supra,  and  cases 
cited ;  Miller  v.  Cook,  124  Ind.  101,  24  N.  E. 
Bep.  677.  In  the  case  last  cited  it  was 
rightly  held  that  the  contradictory  state- 
ments must  relate  to  the  point  upon  which 
the  evidence  is  prejudicial,  and  so  we  hold 
here.  While  we  Incline  to  the  opinion  that 
the  contradictory  statement!)  were  im- 
properly admitted  in  evidence,  still  wn 
should  be  unwilling  to  reverse  the  judg- 
ment for  the  error,  if  it  was  one,  for  the 
reason  that  we  think  that  the  erroneous 
ruling,  conceding  it  to  be  such,  could  not 
possibly  have  affected  the  result. 

We  are  unable  to  perceive  upon  what 
ground  the  court  permitted  the  state  to 
show  that  the  woman  upon  whom  the 
abortion  was  produced  was  buried  at  the 
expense  of  the  county.  The  evidence  was 
not  competent;  but  fortheerror  in  admit- 
ting It,  if  there  were  no  other  errors  in  the 
record, weshould  not  be  Inclined  to  reverse 
the  Judgment. 

The  evidence  tbi^t  some  one  did  use 
means  to  produce  an  abortion  upon  the 
woman  named  in  the  indictment  Is  sufS- 
ciently  clear  and  satisfactory  to  warrant 
the  inference  of  guilt.  There  are  circum- 
stances tending  to  prove  that  the  accused 
either  used  the  instrument  himself,  or 
caused  some  other  person  to  use  it.  The 
criminating  circumstances  are,  we  repeat, 
such  as  warrant  the  Inference  of  guilt,  but 
they  do  not  absolutely  require  It.  The 
evidence  upon  the  materinl  point,  as  to 
who  actually  used  or  caused  to  be  used 
the  instrument  by  which  the  miscarriage 
was  produced,  was  wholly  and  purely  cir- 
cumstantial. The  case  is  not,  therefore. 
one  in  which  we  can  say  that  a  mistake  in 
defining  a  "reasonable  doubt,  "or  an  er- 
ror in  charging  the  law  upon  the  subject 
of  a  reasonable  donbt,  will  not  compel  a 
reversal  of  the  Judgment.  If  the  case  were 
one  of  direct  and  satisfactory  evidence,  or 
one  where  the  circumstantial  evidence  was 
so  convincing  and  clear  that  we  could  say 
without  hesitation  that  the  verdict  was 
right,  possibly  we  might  affirm  the  Judg- 
ment of  conviction,  under  the  rule  laid 
down  in  Ueyl  v.  State,  109  Ind.  689, 10  N. 
E.  Bep.  916,  even  though  the  Instructions 
are  not  entirely  satisfactory.  We  are, 
however,  required  to  decide  whether  the 
instructions  given  upon  the  subject  of  rea- 
sonai)le  doubt  are  correct,  as  applied  to  a 
case  where  the  evidence  of  guilt  is  purely 
circumstantial.  The  settled  rule  is  that 
instructions  upon  a  single  subject  must  be 
considered  together,  and  not  in  frag- 
mentary parts;  and  if,  thus  considered, 
they  correctly  declare  the  law,  they  will 
not  be  overthrown,  even  though  detached 
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or  ittolated  parts  may  not  be  accarate  or 
clear.  If,  therefore,  tbe  series  of  InHtrac- 
tlons  Dpon  the  subject  of  reasonable 
donbt,  considered  as  a  whole,  are  not  er- 
roneous, the  attack  of  appellant's  counsel 
must  fall.  In  obedience  to  tbe  settled  rule 
that  all  of  the  instructluns  must  be  con- 
sidered, we  group  these  Instructlonn,  and 
consider  them  as  an  entirety.  They  read 
thus:  "(3)  The  defendant  is  presumed  to 
be  innocent,  and,  before  be  can  be  con- 
victed, the  state  must  prove  him  guilty 
beyond  a  reasonable  doubt.  (4)  A  rea- 
sonable doubt  arises  when  the  evidence  is 
not  sufficient  to  satisfy  the  minds  of  a 
Jury  to  a  moral  or  reasonable  certainty  of 
tbe  defendant's  guilt.  A  reasonable  doubt 
is  not  an  unreasonable  doubt:  it  is  a 
doubt  for  which  a  reason  can  be  g^iven. 
It  is  not  a  mere  surmise  or  guess  that  tbe 
defendant  may  not  be  guilty  of  what  he  is 
charged.  (6)  The  defendant  is  to  have  the 
benefit  of  any  doubt.  If,  however,  all  the 
facts  established  necessarily  lead  the  mind 
to  tbe  conclusion  that  he  is  guilty,  though 
there  is  a  bare  possibility  that  be  may  be 
iDnoc3nt,you  should  find  him  guilty."  No 
one  of  these  instructions  fully  informs  the 
jury  of  the  weight  of  evidence  required  to 
produce  the  moral  certainty  which  is  es- 
sential to  R  conviction  of  a  felony.  No 
one  of  them  gives  the  test  by  which  to 
measure  the  evidence ;  at  all  events,  no 
such  test  is  given  as  is  required  by  tbe  de- 
cisions in  the  cases  of  Bradley  v.  State,  '61 
Ind.  492-505:  Jarreil  v.  State,  58  Ind.  293- 
297:  Knight  v.  State.  70  Ind.  975;  Garfield 
V.  State,  74  Ind.  60;  Bebymer  v.  State,  95 
Ind.  141 :  Brown  v.  State,  105  Ind.  885,5  N. 
£.  Rep.  900;  Farieyv. State,  (Ind.)  26  N.E. 
Rep.  898,  (March  13. 1891.)  But  we  could 
possibly  sustain  the  instructions,  not- 
withstanding this  defect  or  omission,  in- 
asmuch as  no  Bt>eciflc  instructions  were 
asked  by  the  appellant,  if  there  were  no 
affirmative  errora  in  them.  Tbe  drift  of 
the  entire  series  upon  the  essential  point, 
what  constitutes  a  reasonable  doubt?  is 
unfavorable  to  tbe  accused.  Tbe  Jury  are 
repeatedly  told  what  does  not  constitute 
a  reasonable  doubt,  but  they  are  not  in- 
formed whatdoes  constitute  such  a  doubt. 
If,  therefore,  there  are  statements  directly  ' 
against  the  accused,  they  mast  be  regard- 
ed as  prejudicial;  and,  if  erroneous,  we 
must  reverae  tbe  judgment.  Tbe  fifth  in- 
struction declares  that,  "if  all  the  facts  es- 
tablished necessarily  lead  the  mind  to  the 
conclusion  that  he  is  guilty,  though  there 
is  a  bare  possibility  that  he  may  be  inno- 
cent, you  should  find  him  guilty."  This  is 
not  the  law.  It  is  not  enough  that  the 
evidence  necessarily  leads  the  mind  to  a 
conclusion,  for  it  must  be  such  as  to  ex- 
clude a  reasonable  doubt.  Men  may  feel 
that  a  conclusion  is  necessarily'  required, 
and  yet  not  feel  assured,  beyond  a  reason- 
able doubt,  that  it  is  a  correct  conclusion. 
Life  and  liberty  cannot  be  taken  where 
evidence  does  notdo  mo  re  than  necessarily 
lead  to  a  given  conclusion.  Jurors  must 
act  freely,  and  without  compulsion,  in  de- 
ciding against  life  or  liberty,  for  so  say  tbe 
decisions  upon  the  subject.  Tbe  evidence 
must  lead  to  tbe  conclusion  so  clearly  and 
strongly  in  a  case  like  this,  where  the  evi- 
dence is  purely  circumstantial,  as  to  ex- 


clude every  reasonable  hypothesis  consist- 
ent with  innocence.  It  is,  however,  not 
necessary  that  tbe  evidence  should  pro- 
duce absolute  certainty  In  the  mindsot  the 
jurors,  or  that  it  should  dissipate  mere 
conjectures  and  speculative  doubts.  Ken- 
nedy V.  State,  107  Ind.  144, 6  N.  E.  Rep.  305. 
Tbe  law,  as  declared  by  an  eminent  au- 
thor, and  approved  in  Sumner  v.  State,  5 
Blnckf.  579.  is  this:  "On  tbe  one  hand,  ab- 
solute, metaphysical  certainty  is  not  es- 
sential to  proof  by  circumstances.  It  is 
sufficient  if  they  produce  moral  certainty, 
to  the  exclusion  of  every  reasonable 
doubt."  1  Starkie,  Ev.  577.  Professor 
Greenleaf  says:  "Neither  a  mere  prepon- 
derance of  evidence,  nor  any  weight  of 
preponderant  evidence,  is  sufficient  for  tbe 
purpose,  unless  it  generate  a  full  belief  of 
tbe  fact  to  the  exclusion  of  all  reasonable 
doubt."  SOreeni  £v.(14ih  Ed.)§29.  Itis 
often  true  that  a  preponderance  of  the  evi- 
dence will  necessarily  lead  the  mind  to  a 
conclusion;  but,  where buman  lite  or  lib- 
erty are  at  stake,  reasonable  doubt  must 
be  removed,  and  the  removal  of  reason- 
able doubt  is  not  always  essential  to  a 
necessary  conclusion.  A  necessary  conclu- 
sion may  logically  apiiear  to  result,  and 
yet  all  reasonable  doubt  be  not  removed. 
We  do  not  hold  the  instruction  erroneous 
l>ecause  of  its  statement  as  to  the  effect  of 
the  bare  possibility  of  innocence,  but  be- 
cause it  directs  the  jury  that,  "if  the  facts 
established  necessarily  lead  the  mind  to 
tbe  conclusion"  that  the  accused  is  guilty, 
they  must  convict  him.  It  is  very  doubt- 
ful whether  the  statement  that  the  doubt 
"must  be  one  for  which  a  reason  can  be 
given"  Is  correct,  but  as  to  that  we  give 
no  opinion.  Carr  v.  State,  (Neb.)  37  N.  W. 
Rep.  630;  Cowan  v.  State,  (Neb.)  35  N.  W. 
Rep.  406. 

One  o*  the  jurors  made  affidavit  that  his 
eye-sight  was  so  defective  that  he  was  un- 
able "to  distinguish  one  from  another  of 
the  faces  nt  the  witnesses ;  that  he  did  not 
see  the  face  of  the  defendant;  and  that  be 
did  not  see  the  expressions  of  the  wit- 
nesses testifying,  nor  observe  their  deport- 
ment or  demeanor. "  We  think  that  the 
juror  was  not  competent  to  sit,  even  in 
cases  where'the  testimony  consists  entire- 
ly of  tbe  statements  of  the  witnesses. 
Aarain  and  again  have  verdicts  been  al- 
lowed to  stand  because  of  the  effect  de- 
clared to  be  exerted  by  the  demeanor  and 
deportment  of  witnesses;  and,  surely,  no 
one  who  cannot  see  the  expression  of  faces, 
nor  observe  deportment  and  demeanor, 
can  justly  weigh  testimony.  But  in  this 
instance  various  articles  were  placed  be- 
fore the  jury,  and  used  as  illustrative  of 
the  testimony,  none  of  which  were  seen  by 
the  juror.  Clearly,  his  unfortunate  in- 
firmity incapacitated  him  from  properly 
observing  the  evidence.  The  accused  wua 
not  negligent,  for  he,  by  bis  counsel,  fully 
examined  the  jurors  as  to  their  qualiaca- 
tions.  The  answers  of  tbe  juror  of  whom 
we  are  speaking  were  sucb  as  to  disarm 
suspicion  of  his  disqualification,  and  there 
was  nothing  to  indicate  that  bic  eye-sight 
was  defective.  Tbe  state  insists  tbat  a 
circumstance  which  occurred  during  the 
trial  ought  to  have  warned  the  defend- 
ant's counsel  of  the  juror's  infirmity.   But 
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we  think  otherwise.  The  circumstance 
was  not  sucli  as  to  make  It  the  duty  of 
coansel  to  note  It,  and  ask  for  another 
Jury.  Coansel,  by  sworn  statements,  de- 
clare they  did  not  observe  It,  and  we  see 
nothing  in  the  occurrence  to  Jnstlty  the  In- 
ference that  they  did  observe  the  juror's 
Infirmity.  Nor  are  they  contradicted,  for 
the  otmost  that  can  be  said  of  the  coun- 
ter-affidavits Is  that  the  affiants  believed 
that  counsel  did  note  what  occurred. 
Judgment  reversed,  with  Instructions  to 
aostain  the  appellant's  motion  for  a  new 
trial. 


(128  Ind.  tm 

Town  op  FaEdsDOM  v.  Nobris. 

(Supreme  Cowrt  of  iTuUana.    May  26, 1881.) 

Basbmsnts  bt  Impuoation  —  RiTSB  LAin>nio — 
Abandonmbnt. 

In  1834  an  owner  of  land  surveyed  and 

Slatted  it  for  a  town-site,  and  at  the  same  time 
edlcated  bv  implication  a  landing  on  the  river 
for  the  loading  of  fiat-boats.  The  dedication  was 
accepted,  and  the  lauding  used  until  1857,  when 
it  was  washed  away  by  a  change  In  the  river. 
Afterwards  the  river  again  changed,  and  the 
landing  was  restored  byallnvlal  formation.  The 
commerce  on  the  river,  however,  had  meanwhile 
ceased.  Held,  in  an  action  by  the  tovm  against 
the  dedicator's  grantees,  sach  an  abandonment 
as  would  defeat  recovery. 

Appeal  from  circuit  court,  Owen  coun- 
ty: G.  W.  Grubbs.  Judge. 

Howland  &  Pickens,  for  appellant. 
BeeiD  &  Biekain,  for  appellee. 

Coffey,  C.  J.  This  was  an  action  by 
the  appellant  against  the  appellee  in  the 
Owen  circuit  court,  to  recover  the  posses- 
sion and  to  quiet  title  to  the  land  de- 
scribed in  the  complaint.  The  complaint 
coneists  of  two  paragraphs.  The  first  al- 
leges that  the  appellant  is  the  owner  in 
fee-simple  and  entitled  to  the  possession 
of  the  land,  and  that  the  appellee  unlaw- 
fully keeps  It  out  of  possession.  The  sec- 
ond paragraph  alleges  that  the  appellant 
is  the  owner  In  fee-simple  of  the  land,  and 
tbat  the  appellee  is  assei'tlng  an  unlound- 
ed  title  thereto,  which  casts  a  cloud  upon 
tbe  title  of  the  appellant.  The  cause  was 
tried  by  tbe  court,  who,  at  tbe  request  of 
the  appellant,  made  a  special  finding  of 
tbe  facts  proven,  and  stated  its  conclu- 
Blonsof  law  thereon.  The  appellant  except- 
ed to  the  conclusions  of  law,  and  assigus 
as  error  thatthe  circuit  court  erred  in  such 
coucluslons.  The  material  facts  In  the 
case,  as  disclosed  by  special  finding,  are 
that  on  the  18th  day  of  November,  1834, 
John  R.  Freeland,  then  the  owner  in  fee- 
simple  of  the  west  fractional  N.  W.  Jjfof 
section  21,  in  township  9  N., of  range  4  w., 
comprising  all  of  said  N.  W.  J^  west  of 
White  river,  caused  to  be  surveyed  and 
platted  what  has  since  been  known  as  the 
town  of  Freedom.  The  plat  was  never  ac- 
knowledged, and  was  not  recorded  until 
the  10th  day  of  August,  1841.  As  shown 
by  tbe  plat.  Randolph  street,  Wall  street, 
Bpring  street,  Market  street.  Hill  street, 
Limestone  street,  and  Franklin  street  run 
east  and  west,  and  Water  street  runs 
north  and  south;  the  latter  being  on  the 


extreme  eastern  boundary  of  the  town, 
and  is  60  feet  in  width.  At  the  time  the 
plat  was  prepared  there  was  a  strip  of 
land  80  feet  wide  between  Water  street 
and  White  river,  extending  from  Franklin 
street  south  to  a  point  midway  between 
Spring  and  Market  streets.  This  strip 
was  Imisliedly  dedicated  by  Freeland  to 
the  public  as  a  common  for  the  purpose  of 
making,  loading,  and  landing  flat-boats 
then  used  to  carry  freight  on  the  river, 
and  for  access  to  the  river.  Tbe  dedica- 
ti(H)  was  accepted  by  tbe  public  and  the 
citizens  of  the  town,  and  used  by  them  for 
the  purposes  for  which  it  was  dedicated, 
until  about  the  year  1852.  Between  tbe 
years  1834  and  1852  the  river  washed  away 
the  land  so  dedicated  to  such  an  extent  as 
tbat  the  west  bank  of  the  river  ran  near 
the  east  edge  of  Water  street,  and  by  rea- 
son thereof  said  strip  was  not,  and,  in- 
deed, could  not,  be  used  by  the  public  for 
the  purposes  intended  by  the  dedication. 
About  The  year  1862  tbe  business  of  flat- 
boating  on  White  river  was  entirely  aban- 
doned at  the  point  in  controversy,  and 
has  never  since  been  resumed.  After  tb^ 
change  in  the  stream,  and  the  abandon- 
ment of  tbe  dedica  ted  land  for  the  purposes, 
above  stated,  the  river  again,  by  gradual 
process,  changed  its  coarse  at  this  point; 
and  for  more  than  1^  years  prior  to  the 
time  this  cause  was  tried  the  80  foot  strip 
above  described  and  all  its  accretions 
have  been  claimed  by  the  appellee  and  bis 
grantors,  who  have  kept  the  same  in  cul- 
tivation as  farm  lands,  so  far  as  they  were 
capable  of  cultivation,  and  have  paid  the 
taxes  on  the  same.  About  the  year  1857, 
the  land  dedicated  being  partially  washed 
away  at  some  points,  and  wholly  in  the 
river  at  other  points, tbe  same  fell  into  dis- 
use by  the  public,  and  by  the  town  of  Free- 
dom, as  a  boat-yard,  or  landing,  and  has 
notsincethatdate been  used  for  public  pur- 
poses. At  the  time  Freeland  platted  tbe 
town  of  Freedom  he  retained  a  strip  100 
feat  wide  on  the  north  side  of  the  town, 
and  a  like  strip  on  the  south  side,  neither 
of  which  was  Included  in  the  platted  terri- 
tory nor  in  the  dedication.  Tbe  accretions 
caused  by  thegraduaichangeintberiverat- 
taching  to  the  strip  dedicated  by  Freeland, 
and  to  the  land  retained  by  him,  not  dedi- 
cated norincluded  in  the  platted  territory, 
now  amount  to  about  25  acres.  The  ap- 
pellee makes  title  to  the  land  by  a  regular 
chain  of  conveyani-es  from  Freeland  to 
himself.  Neither  tbe  town  of  Freedom  nor 
the  public  has  at  anytime,  within  30  years 
prior  to  the  trial  of  this  cause,  had  posses- 
sion of  or  used  or  occupied  any  of  said 
land,  except  those  portions  of  the  strip 
dedicated,  and  which  have  been  used,  for 
the  purpose  of  access  to  a  church  and  to 
reach  a  public  highway;  but  It  has  not 
been  used  for  any  of  the  purposes  Intended 
by  the  dedication,  or  for  which  It  was  ac- 
cepted by  the  public.  The  town  of  Free- 
dom was  incorporated  in  June,  1888.  The 
town,  as  incorporated,  includes  the  land 
in  controvers.T.  Dndcr  these  facts,  the 
court  found,  as  a  matter  of  law,  that  the 
appellant  was  entitled  to  the  land  dedi- 
cated, and  no  more.  The  appellant  claims 
the  land  in  controversy  under  the  Implied 
dedication  made  by  Freeland  in  1834,  while 
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the  appellee  claims  ander  regnlar  convey- 
ances executed  by  Freeland  and  those 
claiming  ander  such  cunreyances.  Tbe 
dedication  mentioned  In  the  epecinl  finding 
did  not  vest  in  the  town  of  Freedom,  nor 
In  tbe  public,  tbe  fee  to  tbe  80-toot  strip  of 
land  over  wblch  tbe  public  was  given  tbe 
right  to  pass,  but  left  the  fee  in  Freeland, 
subject  to  a  mere  easement.  Freeland  or 
bis  grantees,  at  any  time  since  tbe  dedica- 
'tion,  could  have  maintained  ejectment 
against  any  one  taking  unlawful  posses- 
sion of  the  strip.  Railroad  Co.  v.  Bodel, 
8d  Ind.  12s.  It  is  plain,  therefore,  under 
tbe  repeated  boldlugs  of  this  court,  that 
tbe  appellant  could  not  recover  under  the 
first  paragraph  of  its  complaint,  as  It  de- 
clares upon  a  fee-simple  titje.  Stout  v. 
McPheeters,  84  Ind.  585;  Stehmau  v.  Crull, 
26  Ind.  4S$;  Rowe  v.  Beckett.  80  Ind.  154; 
Groves  V.  Marks,  32Ind.  819;  Hunt  v.  Camp- 
bell, 83  Ind.  48. 

Assuming,  witbout  deciding,  that  the 
appellant,  uuder  tbe  second  paragraph  of 
the  complaint,  was  nntltied  to  the  relief 
sought,  we  proceed  to  an  examination  of 
tbe  title  of  tbe  respective  parties  to  tbe 
suit.  It  may  be  remarked  at  the  outset 
that  It  is  well  settled  at  common  law  that 
one  owning  land  in  fee.  bounded  by  a 
stream  of  water.  Is  the  owner  of  all  tbe 
accretions  to  such  land  caused  by  a  grad- 
ual change  tu  the  channel  of  such  stream. 
When  such  land  is  subject  to  an  easement, 
the  question  as  to  whether  such  accre- 
tions become  a  part  of  tbe  easement  de- 
pends, of  necessity,  upon  tbe  nature  of  tbe 
easement,  tbe  intention,  express  or  im- 
plied, of -the  party  granting  or  dedicating 
the  same,  and  the  intention  of  those  ac- 
cepting and  acting  upon  such  grant  or  ded- 
ication. II  one  owning  land  bounded  by 
a  steam  should  dedicate  a  public  highway 
running  parallel  with  the  stream,  and  ex- 
tending to  the  water's  edge,  and  accretions 
should  take  place  beyond  the  highway, 
not  necessary  to  its  use,  it  could  not  be 
contended  with  reason  that  such  addition 
to  the  land  belouged  to  the  public,  or  was 
subject  to  tbe  easement  granted.  But  if 
one  owning  tbe  fee  should  dedicate  a  pub- 
lic highway  running  to  a  public  ferry  or  to 
a  public  dock  or  boat-landing,  and  ac- 
cretions should  take  place  after  the  dedi- 
cation, over  which  it  was  necessary  to 
pass  in  order  to  reach  the  ferry  or  dock, 
then  such  accretions  would  become  subject 
to  the  easement  so  dedicated;  otherwise 
tbe  object  of  tbe  dunor  would  be  defeated, 
and  the  public  would  suffer.  Tbe  law,  as 
applicable  to  the  latter  class  of  cases,  is 
fully  discussed  and  illustrated  in  the  well- 
considered  cases  of  Saulet  v.  Shepherd.  4 
Wall.  602;  Mayor,  etc.,  of  New  Orleans  v. 
Oravier.  11  Mart.  (La.)  621;  Municipal- 
ity No.  2  v.  Ctotton  Press.  18  La.  122;  Cook 
v.  City  of  Bnrllnftton,  30  Iowa,  94;  and 
New  Orleans  v.  U.  S.,  10  Pet.  660.  In  the 
latter  case  cited  it- was  said  by  the  court: 
"The  question  is  well  settled  at  common 
law  that  the  person  whose  land  is  bound- 
ed by  a  [Stream  of  water,  which  changes 
its  course  gradually  by  alluvial  forma- 
tions, shall  still  bold  tbe  same  boundary, 
including  the  accumulated  soil.  No  other 
rulecan  be  applied  on  Just  principles.  Ev- 
ery proprietor  wbose  land  is  thus  bound- 


ed is  subject  to  loss  by  tbe  same  means 
which  may  add  to  his  territory;  and,  as 
he  is  without  remedy  for  his  loss  in  tbls 
way,  he  cannot  beheld  accouutablefor  bis 
gain.  The  rule  is  no  less  just  when  ap- 
plied to  public  than  to  private  rights." 

It  is  not  strictly  correct,  however,  to  say 
that  such  alluvial  fnrm«tiun  attached  to 
tbeeasement,for  that  Is  a  mere  incorporeal 
hereditament;  but  it  attaches  to  the  land 
covered  by  the  easement,  and  the  right  of 
tbe  public  to  use  tbe  accretion  to  tbe  sapae 
extent  as  the  land  over  which  it  was  grant- 
ed at  once  attached  totbeadditlon.  lo  our 
opinion,  the  easement  dedicated  by  Free- 
land  in  this  case  was  of  such  a  nature  as 
that  it  attached  itself  to  tbe  alio  vial  form- 
ations added  to  the  80-foot  strip  of  land 
described  in  the  special  finding,  and  con- 
ferred upon  tbe  public  the  right  to  pass 
over  such  formations  for  the  purposes  in- 
tended by  tbe  dedication.  Had  there  been 
n  continuous  use  of  tbe  easement  created 
by  Freelsnd's  dedication,  tbe  case  would 
be  free  from  difficulty;  but,  as  we  have 
seen,  the  easement  had  not  been  used  for 
a  period  of  more  tliau  30  years  before  tbe 
commencement  of  this  suit,  and  the  chief 
object  sought  by  Freeland,  namely,  the 
promotion  of  commerce  on  White  river, 
bad  ceased  to  exist.  It  is  contended  by 
tbe  appellee  that,  under  these  circum- 
stances, we  must  presume  an  abandon- 
ment of  the  easement  created  by  the  im- 
plied dedication  made  by  Freeland  in  tbe 
year  1834.  Whatever,  may  be  the  rule  as 
to  easements  create*!  by  express  grant, 
much  authority  is  to  be  found  holding 
that  public  easements  created  by  an  im- 
plied dedication  maybe  abandoned  by  tbe 
public.  It  seems  to  be  settled  that  a 
town  or  city  may  not  abandon  its  public 
streets  and  alleys,  and  that  the  statute  of 
limitation  does  not  apply  to  one  who 
wrongfully  obstructs  the  same;  and 
this,  principally  upon  the  ground  that 
such  obstruction  is  a  public  nuisance,  in- 
dictable, and  is  a  contiuning  offense.  Pet- 
tis V.  Johnson.  56  Ind.  139;  Sims  v.  Ulty  of 
Frankfort,  79  Ind.  446.  But  that  this  rule 
does  not  apply  to  easements  other  than 
streets  and  alleys,  and  such  as  are  not  nec- 
essary to  the  public  convenience,  seems  to 
be  settled.  Washb.  Easem.  pp.  242.243; 
City  of  Pella  v.  Scholte,  24  Iowa,  285;  Cal- 
laway Co.  V.  Nolley,  31  Mo.  896;  Baldwin 
V.  Buffalo,  29  Barb.  396;  CommiSHlonere 
V.  Tavlor,  2  Bay,  286;  CoUett  v.  Board,  119 
Ind.  27,  21  N.  E.  Rep.  329;  Fox  v.  Hart,  11 
Ohio,  414;  Rowans  v.  Portland.  8  B.  Mon. 
258;  Knight  v.  Heaton,  22  Vt.  480.  In 
City  of  Pella  v.  Scholte,  supra,  the  title  to 
a  public  square  was  Involved,  and,  in  dis- 
cusning  the  question  arising  on  the  statute 
of  limitations,  Dillo.n,  C.  .T.,  who  deliv- 
ered the  opinion  of  the  court,  said: 
"Rights  of  this  character  may  be  ac- 
quired by  the  public  by  tbe  requisite  user, 
*  *  *  and  it  would  seem  reasonable 
that  the  public,  with  a  knowledge  of  its 
rights  and  of  tbe  adverse  claim  of  nn  in- 
dividual, may  lose  those  rights  in  ustmilar 
manner."  The  maxim,  "Once  a  highway, 
always  a  highway."  does  not  exist  except 
where  it  involves  the  right  of  abutters  or 
those  occup.ving  a  similar  position.  In 
Elliott,  Roads   &   St.  p.  658,  it  is   said: 
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"But,  wLere  no  snch  rights  are  involved, 
the  public  tna^r  either  abandon  or  vacate  a 
highway,  and,  where  such  rights  do  ex- 
ist, they  may  also  be  abandoned  by  those 
entitled  to  assert  them.  •  •  •  It  Is 
proper,  therefore,  to  state  that  a  high- 
way may  cease  to  exist  either  by  aban- 
donment or  vacation  according  to  law." 

In  this  case  the  easement  In  question 
was  dedicated  for  the  purpose  of  facilitat- 
ing commerce  on  White  rlvKr  by  means  of 
transporting  freight  on  flat-boats.  In 
carrying  on  such  business  it  was  necessary 
that  the  public  should  have  access  to  the 
river  in  order  to  build  and  load  boats, 
and  to  deliver  and  receive  such  articles  as 
had  been  or  were  to  be  shipped.  Com- 
merce on  the  river  was  entirely  aban- 
doned more  than  80  years  before  the  com- 
mencement of  this  suit,  and  with  sush 
abandonment  the  public  ceased  to  use  the 
easement  In  controversy.  We  are  of  the 
opinion  that,  when  commerce  on  '  White 
river  ceased,  the  easement  in  question 
ceased  also  to  exist.  If  one  owning  the 
tee  should  dedicate  a  right  to  pass  over 
bis  land  to  reach  a  particular  church  or 
other  public  place,  U  the  church  or  other 
place  shonld  be  destroyed  and  abandoned, 
the  right  of  the  public  to  continue  the  use 
of  the  way  for  purposes  other  than  that 
for  which  it  was  Intended  could  not  be 
maintained.  So,  in  this  case,  as  the  ease- 
ment was  given  for  the  purpose  of  carry- 
ing on  commerce  on  White  river,  we 
think  the  right  to  nseit  ceased  with  the 
cessation  of  commerce  on  that  stream; 
and  that  it  must  be  held  that  a  non-user 
tor  the  period  of  30  years,  when  talcen  In 
connection  with  the  other  facts  Inthecase, 
amounts  to  an  abandonment  of  the  rights 
created  by  the  implied  dedication  by  Free- 
land  to  pass  over  his  laud. 

We  think  the  judgment  should  be  af- 
firmed nn  still  another  ground.  It  is  not 
shown  by  the  special  finding  of  facts  that 
the  alluvial  additions  constituting  the  26 
acres  of  land  In  controversy  extend  east 
of  the  land  dedicated  by  Freeland.  For 
anything  that  appears,  it  may  belong  to 
the  land  retained  by  Freeland  not  includ- 
edin  the  dedication.  If  we  should  reverse 
the  cause,  with  instructions  to  the  circuit 
Aonrt  to  restate  its  conclusions  of  law 
and  render  a  decree  for  the  appellant,  to 
what  land  should  the  decree  apply?  Cer- 
tainly not  to  the  alluvial  attached  to 
the  land  reserved  by  Freeland.  The  bur- 
den was  upon  the  appellant  to  show  what 
allorial.  If  any.  was  attached  to  the  land 
covered  by  the  easement,  and,  as  the 
court  does  not  find  that  any  addition  has 
been  made  to  this  particular  land  by  accre- 
tions, we  must  presume  that  there  was 
none.  Vinton  v.  Baldwin,  95  Ind.  433; 
Bank  y.  Bolen,  121  Ind.  HOt,  23  N.  E.  Rep. 
140.  To  warrant  a  Judgment  in  favorof  a 
party  on  a  special  finding,  thefindingmust 
contain  all  the  tacts  necessary  to  the  Judg- 
ment, and  nothing  is  to  be  taken  'by  in- 
tendment. Vinton  V.  Baldwin,  supra; 
Bnchanan  r.  Mllligan,  108  Ind.  433,  9  N.  E. 
Rep.  385;  Waymire  v.  Lank,  121  Ind.  1,  22 
N.  E.  Kep.  r35;  Kehr  y.  Hail,  117  Ind. 405, 20 
N.  £.  Rep.  279.  In  our  opinion,  the  court 
did  not  err  in  its  conclusions  of  law  on 
the  tacts  found.    Judgment  affirmed. 


871 

(X  Ind.  App.  9!) 

Meisbr  y.  Smith  et  al. 
(Appellate  Court  of  IndlcmcL    June  U,  1891. ) 

FOWSBS  07  GUISDIJIH  —  RuFUtVIM  Or  WaBD'S 
PaOPERTT. 

1.  The  duties  Imposed  b^  statute  upon  the 
guardian  imply  that  be  may  take  such  steps  and 
avail  himself  oi  such  legal  remedies  as  wiU  put 
his  ward's  estate  in  his  bands,  that  he  may  account 
for  it  as  required  by  law. 

2.  The  guardian  may  sue  in  replevin  to  recover 
the  possession  ot  personal  property  belonging  to 
his  ward.  r 

Appeal  from  circuit  court,  Allen  coun- 
ty; B.  O'Rourke,  Judge. 

Repleviu  by  Benjamin  Melser,  gnardlan, 
against  Elisha  Smith  and  another.  A  de- 
mnrrer  to  the  complaint  was  sustained, 
and  plaintiff  appeals. 

L.  M.  &  H.  W.  Nlnde,  tor  appellant.  C. 
M.  Dawnoa,  for  appellees. 

Nbw,  C.  J.  This  action  was  brought 
in  the  circuit  court  by  the  appellant,  as 
guardian  of  certain  minor  children, 
against  the  appellees,  to  recover  the  pos- 
session of  86  saw-logs,  alleged  in  the  com- 
plaint to  be  the  property  of  said  minors, 
ol  the  value  of  f300,  which  the  appellees 
have  the  possession  of  without  right, 
and  which  they  unlawfully  detain  from  the 
appellant,  etc.  It  is  further  alleged  in  the 
complaint  that  the  appellees  unlawfully 
cut  said  logs  upon  real  estate,  the  fee- 
simple  title  of  which  was  in  said  minors, 
subject  to  a  life-estate  In  the  -appellee 
Caroline  Smith;  that  the  said  Caroline 
and  her  co-defendants  cut  and  removed 
said  logs  from  said  real  estate,  to  be  sold 
as  merchandise,  and  not  tor  the  better- 
ment of  said  premises,  and  that  in  so  cut- 
ting and  removing  the  same  they  commit- 
ted waste.  A  demurrer  was  filed  to  the 
complaint,  sustained,  and  exception  tak- 
en. The  action  of  the  court  in  sustaining 
the  demurrer  to  the  complaint  Is  assigned 
by  the  appellant  as  error.  That  trees  sev- 
ered from  the  freehold  a'nd  cut  into  logs 
as  and  for  the  purpose  averred  in  the  com- 
plaint would  become  the  absolute  and  sole 
property  of  the  wards,  the  reversioners, 
there  can  be  no  doubt.  We  find  nothing 
in  the  brief  of  appellee's  counsel  contro- 
verting this  well-settled  mie;  but  it  is 
contended  that  the  gnardlan  cannot  bring 
the  action  in  his  own  name,  and  that  it 
should  have  been  instituted  in  the  name 
of  the  wards,  as  the  real  parties  in  Inter- 
est, by  their  next  friend.  In  the  consider- 
ation of  this  question  it  Is  necessary  to  as- 
certain to  some  extent  what  are  the  du- 
ties of  a  guardian.  He  Is  required  at  the 
time  of  his  appointment  to  file  In  theofBce 
of  the  clerk  of  the  circuit  court  bis  verified 
statement  of  the  whole  ot  his  ward's  es- 
tate, the  probable  value  thereof,  specify- 
ing the  value  of  the  personal  property  and 
real  estateseparately.etc.  The  law  makes 
it  his  duty  to  file  a  full  Inventory,  verified 
by  oath,  of  the  real  and  personal  estate 
of  his  ward,  with  the  value  of  the  same, 
etc.  He  is  required  to  manage  the  estate 
tor  the  best  Interests  of  his  ward.  He 
must  collect  all  debts  due  his  ward,  and 
pay  all  his  just  debts  out  of  his  estate. 
His  appointment  "extends  to  ail  the  prop- ' 
crty  ot  the  ward  within  the  state, "  and 
be  is  expressly  given  the  management  ot 
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hia  estate.  See  sections  2512.  2S15.  2518, 
2531,  Rer.  St.  1881.  The  sections  cited 
clearly  uiolte  It  ttiedutyot  tlie  guardian 
to  take  possesaiun  of  the  personal  estate 
of  his  ward.  It  this  be  true,  it  mast  tol- 
low  that  the  poaResaion  thereof  cannot 
lawfully  be  detained  from  him.  If  the 
ward's  personal  property  la  held  or  talceu 
by  one  who  ia  not  entitled  to  its  posaes- 
sion,  how  shall  the  poaaesaionbe  changed 
to  the  guardian?  Is  it  intended  by  sec- 
tions 256  and  258  of  the  Code  that  in  such 
case  the  only  remedy  shall  be  by  an  action 
lor  the  poaaession  in  the  name  of  wards 
by  a  next  friend?  What  duty,  that  can  be 
enforced,  rests  upon  the  ward  appear- 
ing by  a  next  friend  to  bring  the  vult? 
The  guardian  is  under  bond  for  the  faith- 
ful discharge  of  his  duties  as  such,  and 
be  must  see  to  it  that  the  estate  is  man- 
aged "for  the  beat  Interest  of  his  ward." 
This  he  cannot  do  If  that  management  is 
to  depend,  not  upon  hia  own  judgment 
and  action,  but  upon  the  will  or  caprice 
of  others.  It  ia  often  the  case  that  the 
wards  are^of  such  tender  years  that  they 
would  have  little  thought  or  Judgment  as 
to  what  action  should  or  could  be  taken 
by  them  tor  the  protection  or  betterment 
of  their  estate.  Replevin,  strictly  speak- 
ing, is  a  poaaeasory  action.  Its  primary 
object  is  to  enable  the  plaintiff  to  obtain 
the  actual  possession  of  peraonal  proper- 
ty wrongfully  detained  from  him  by  the 
defendant  at  the  time  the  suit  ia  brought. 
Often,  in  the  action  of  replevin,  the  right 
tn  the  posaession  of  the  property  is  the 
only  matter  in  controversy,  and  the  only 
question  that  can  be  tried  and  determined. 
It  is  so  far  a  possessory  action  that  a 
mere  right  of  pobsession  may  prevail 
against  the  absolute  legal  title  to  prop- 
erty, where  the  right  of  posaesaiou  and 
the  title  have  become  separated,  and  are 
held  by  different  parties.  See  Cobbey, 
Rep.  S  27:  Kramer  v.  Matthews,  6!^  Ind. 
172;  Pacey  v.  Powell,  97  Ind.  371.  In  the 
case  of  Shepherd  v.  Evans,  9  Ind.  260,  the 
court  say :  "  One  of  the  duties  impoaed  by 
the  act  touching  the  relation  of  guardian 
and  ward  is  to  collect  all  debts  due  to 
such  ward.  This,  of  eourse,  implies  the 
right  to  sue  to  enforce  such  collection. " 
And  so  it  may  be  said  in  this  case  the  ap- 
pointment of  the  guardian  "extends  to  all 
the  property  of  the  ward  within  the 
state;"  and  at  the  expiration  of  his  trust 
he  must  fully  account  for  and  pay  over  to 
the  proper  persons  "all  of  the  entate  of  his 
ward  remaining  in  his  bands."  This  im- 
plies that  the  guardian  may  take  such 
steps  and  avail  himself  of  such  legal  reme- 
dies as  will  put  his  ward's  estate  in  his 
hands,  that  he  may  account  for  it  as  re- 
quired by  law.  The  case  of  Deacon  y. 
Powers,  57  Ind.  489.  was  an  action  in  re- 
plevin by  the  guardian  to  recover  logs  be- 
longing to  the  wards.  No  question  was 
raised  as  to  the  right  of  the  guardian  to 
bring  the  suit.  >See,  also,  Boruff  v.  Stipp, 
not  yet  officially  reported,  (decided  by 
Uie  supreme  court  of  this  state,)  where  it 
Is  held  that  the  guardian  may  sue  in  re- 
plevin to  recover  the  possession  of  person- 
al property  belonging  to  his  ward.  25  N. 
E.  Rep.  865.  The  Judgment  below  is  re- 
versed*, with  costs,  and  the  cause  remand- 


ed, with  InHtructlons  to  overrale  the  de- 
murrer to  the  complaint  and  tor  lartber 
proceed  ingB. 

^— ~— •  a  Ind.  App.  «0) 

Jbbadld  t.  Wathins. 
(.Appellate  Court  of  Indiana.    May  28,  1891.) 

Afpbai.  —  Rboobd  —  ArpiDAViTS  ON  Motion  wo* 

Kbw  Triai. 

1.  Affidavits  produced  on  a  motion  for  a  new 
trial  on  account  of  newly -discovered  evidence, 
although  copied  into  the  transcript  by  the  clerk, 
will  not  be  considered  on  appeal  when  not  pre- 
sented by  bill  of  ezoeptions,  ard  there  is  nothing 
to  show  that  they  were  made  a  part  of  the  record 
by  an  order  of  court. 

3.  Where  the  sole  question  Is  one  of  fact,  and 
the  evldenoe,  although  conflicting,  tends .  to  sup- 
port the  verdict,  a  new  trial  will  not  be  gi-anted. 

Appeal  from  circuit  court,  Oibson  coan- 
ty;  O.  M.  Wblbokn,  Judge. 

Action  by  George  M.  Jerauld  against 
Purnell  Waticins  on  an  accconnt  for  mer- 
chandise. There  was  Judgment  for  d^ 
fendant,  and  from  an  order  denying  a  new 
trial  plaintiff  appeals. 

John  H.  Miller,  tot  appellant.  C.  A. 
Buskirk,  tor  appellee. 

Nkw,  C.  J.  This  action  was  brought 
by  the  appellant  against  the  appellee  lie- 
tore  a  justice  of  the  peace  upon  an  account 
tor  merchandise.  The  appellee  answered 
by  set-ott,  asking  Judgment  tor  the  differ- 
ence that  might  betound  in  bis  favor.  To 
this  the  appellant  replied  by  a  general  de- 
nial and  plea  of  payment.  The  cause  was 
tried  by  the  Justice,  who  gave  Judgment 
for  the  appellee  in  the  sum  of  9116.85  and 
costs.  Upon  appeal  to  the '  circuit  court 
by  the  appellant  the  cause  was  tried  upon 
the  same  issues  by  a  Jury,  and  verdict  re- 
turned in  favor  of  the  appellee  for  $116.96. 
A  motion  for  a  new  trial  by  the  appellant 
was  overruled,  and  Judgment  rendered  for 
the  appellee  fur  the  sum  named  in  the  ver- 
dict. The  question  presented  by  the  ap- 
pellant's assignment  of  error  arises  on  tbe 
ruling  of  tbe  court  denying  to  him  a  new 
trial.  Tbe  grounda  of  the  motion  were 
that  the  verdict  of  the  jury  was  not  sus- 
tained by  sufncient  evidence,  was  contrary 
to  law,  and  liecaose  of  uewiy-dlscovered 
evidence.  Accompanying  the  motion  tor  a 
new  trial  is  the  affidavit  of  the  appellant 
as  to  newly-discovered  evidence,  and  the 
affidavits  of  certain  witnepses  stating 
what  facts  said-  witnesses  would  testify 
to.  Tbe  afSdavits  of  these  witnesses  are 
found  in  tbe  transcript  as  made  out  by 
tbe  clerk;  but  there  is  nothing  to  show 
that  they  were  made  part  of  the  record 
by  order  of  the  court,  nor  are  they  set  out 
or  in  any  way  referred  to  in  the  bill  ot  ex- 
ceptions. The  affidavits  required  by  tbe 
Code  in  support  of  motions  for  a  new  trial 
on  account  ot  newly-discovered  evidence 
cannot  be  incorporated  Into  the  record  by 
making  them  a  part  of  the  motion,  nor  by 
the  clerk  simply  copying  them  into  tiie 
transcript.  1 1  is  well  settled  by  a  long 
and  unbroken  line  ot  decisions  in  this  state 
that  such  affidavits  can  only  become  a 
part  ot  the  record  by  a  special  order  of 
the  court  or  by  a  bill  of  exceptions.  Kes- 
ler  V.  Myers,  41  Ind.  543;  City  of  Washing- 
ton V.  Small,  86  Ind.  462;  City  ot  Ijafay- 
ette  V,  Weaver,  92  Ind.  477;  Applegatc 
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V.  Baxley,  93  Ind.  147;  McConnell  v.  Hnnt- 
iDKton,  108  Ind.  405,  8  N.  E.  Bep.  620.  It 
lollowBfrom  these anthuiitlee  tbat  the  afB- 
davlta  acconipanylnK  the  motion  for  a 
new  trial  do  not  constitute  a  part  of  the 
record.  We  cannot,  therefore,  say  that 
the  trial  court  ouKht  to  have  granted  the 
appellant  a  new  trial  on  account  ol  newly- 
dlacovered  evidence. 

Nor  can  Tve  disturb  the  verdict  ol  ttaejary 
on  the  ground  of  the  lusufSctency  of  the 
evidence.  The  evidence,  although  conflict- 
ing, tends  to  support  the  verdict.  This 
court  will  nut,  upon  the  mere  weight  or 
pn^ponderance  of  evidence,  award  a  new 
trial.  Allyn  v.  Allyn,  108  Ind.  327,  9  N.  E. 
Bep.  279;  Flowers  v.  MeCann,  (Ind.  App.) 
27  N.  E.  Bnp.  642,  (decided  by  this  court.) 
W<»flnd  no  available  error  in  the  record. 
The  Judgment  is  alUrmed,  with  coats 


FOGLEMAN  v.  Sbivelt  et  a/.i 
(Appellate  Court  of  Indiana.   May  27, 1891.) 

IiAKDS  OWNBD  BT  ENTIRETIES — FbOOBEDS  OJ  SaI.1 
— GARNI8HME1IT. 

1.  When  a  husband  and  wife  owning  land  by 
entireties  sell  the  same  throusrh  an  agent  tlie 
proceeds  in  Us  bands  are  still  owned  by  entire- 
lies,  and  cannot  be  garnished  for  the  husband's 
debt. 

2.  The  fact  tbat  In  aocordance  with  their  or- 
der such  agent  toolc  a  note  in  his  own  name,  and 
indorsed  it  to  the  husband,  and  in  prepeuring  to 
forward  the  money  paid  down  procured  a  bill  of 
exchange  payable  to  the  husband  alone,  did  not 
separate  the  holding  by  entireties. 

Appeal  from  circuit  court,  Bartholomew 
county;  N.  B.  Keyes,  Judge. 

Action  of  gnrnisfanipnt  by  David  Fogle- 
man  against  Lewis  iShively  and  Walter  J. 
Quick,  garnishee.  A  demurrer  tn  the  an- 
swer of  defendant  Quicl<  having  been  over- 
ruled,and  plaintiff  having  refused  to  plead 
turtber.Judginent  was  rendered  for  defend- 
ants.   Plaintiff  appeals. 

i7an*7/er <6£aJlcer,forappellant.  Backer 
A  Retay  and  W.  F.  Stricklajid,  for  appel- 
lees. 

BoBiNSON,  J.  The  appellant  was  the 
plaintiff  and  the  appellees  were  the  defend- 
ants in  the  court  below.  Appellant  com-, 
nienced  this  action  on  a  noto  and  judg- 
ment against  the  appellee  Lewis  Shively, 
who  was  a  non-resident,  and  filed  there- 
under an  affidavit  and  proceedings  in  gar- 
nishment against  tiie  appellee  Walter  J. 
Quick,  charging  said  Quick  with  having 
the  control  or  agency  of  certain  money, 
property,  effects,  or  credits  of  appellee  Lew- 
is Shively,  not  subject  to  attachment. 
Appellee  Shively  was  defaulted.  Appellee 
Quick  answered  In  several  paragraphs; 
but  as  the  fifth  and  additional  paragraph 
of  nppellee  Quick's  answer  is  the  only  an- 
swer remaining  in  the  record,  and  the  one 
npon  which  the  questions  In  this  case  are 
raised  in  this  court,  It  is  unnecessary  to 
set  out  other  answers  filed,  or  to  state 
bow  they  were  disposed  of.  The  fifth  or 
additional  answer  of  the  appellee  Quick  is 
as  follows:  "(6)  For  further  and  addi- 
tional paragraph  of  answer  the  said  Walter 
J.  Quick, garnishee,  says  that  at  the  time 
of  the  service  of  the  writ  of  garnishment 
on  him  he  had  in  his  possession  one  prom- 

>  See  30  N.  S.  tOt. 


Issory  note  of  May  1, 1887,  due  one  year 
after  date,  for  the  sum  of  eight  hundred 
dollars,  drawn  payable  to  the  garnishee 
herein,  Walter  J.  Quick,  at  the  First  Na- 
tional Bank  of  Columbus.  Indiana,  and 
executed  by  C.  F.  Bemy  and  C.  J.  Bemy, 
and  Indorsed  by  the  garnishee  herein, 
Walter  J.  Quick,  to  the  defendant  Lewis 
Shively,  and  one  bill  of  exchange  of  date 
May  8, 18S7.  drawn  by  the  First  National 
Bank  of  Columbus,  Indiana,  on  the' Third 
National  Bank  of  New  York,  in  the  sum 
of  nine  hundred  and  forty-six  and  forty 
one-hundred ths  dollars,  drawn  payable  to 
the  defendant  Lewis  Shlvel.T.  And  defend- 
ant says  that  the  money  evidenced  l>yeaid 
note  and  bill  is  the  proceeds  of  certain  real 
estate  situate  in  the  state  of  Indiana, 
which  was  held  by  said  Lewis  Shively  and 
his  wife.  Amy  Shively,  as  tenants  by  en- 
tireties, said  real  estate  having  been  con- 
veyed to  them  as  husband  and  wife;  that 
the  defendant  garnishee  herein  had  been 
employed  by  said  Lewis  Shively  and  Amy 
Shively  as  their  agent'  to  sell  said  real  es- 
tate for  them;  that  In  pursuance  of  bis 
employment  as  such  agent  he  did  sell  said 
real  estate,  and  received  the  sum  of  nine 
hundred  and  forty-six  and  forty-three  one- 
hundredths  dollars  in  cash,  and  with  said 
cash  money  he  purchdsed  the  bill  of  ex- 
change above  described  at  the  First  .Va- 
tioual  Bank  of  Columbus,  Indiana,  tor  the 
purpose  of  transferringsaid  money  to  said 
Lewis  aud  Amy  Shively,  at  Los  Angeles, 
California,  whei-e  the  said  Lewis  aud  Amy 
Shively  reside;  and  said  garnishee  having 
been  notified  by  said  Lewis  and  Amy 
Shively  that  the  said  A  my  Shively  was  ab- 
sent from  California,  and  that  the  money 
could  not  be  procured  on  said  bill  without 
her  indorsement  thereon,  he  had  the  same 
drawn  payable  to  Lewis  Shively  by  their 
direction ;  and  he  further  says  that  for  the 
same  reason  he  had  said  note  drawn  to 
himself,  and  then  indorsed  the  same  to 
Lewis  Shively.  The  garnishee  further 
says  that  by  agreement  of  the  parties  to 
this  suit  he  permitted  the  makers  to  pay 
off  said  note  while  in  his  bands,  and  that 
he  holds  the  money  on  said  note  in  lieu 
thereof.  And  the  garnishee  says  that  the 
money  and  bill  in  his  bands  are  the  pro- 
ceeds of  the  sale  of  said  real  estate  as 
above  stated,  and  that  the  same  was  gar- 
nished in  his  hands  before  it  had  been  paid 
over  to  Lewis  or  Amy  Shively,  or  to  either 
of  them,  or  before  any  divisiuu  had  been 
made  of  said  money  between  said  Lewis 
and  Amy  Shively;  and  be  says  that  said 
Lewis  and  Amy  Sblvely  are  still  living  to- 
gether as  husband  and  wife,  and  still 
hold  said  money  by  the  entireties,  and 
that  the  same  is  not  subject  in  any  way  to 
be  attacb<.>d  or  garnished  for  the  debt  of 
said  Lewis  Shively."  Appellant  demurred 
to  said  paragraph  for  want  of  facts,  which 
demurrer  was  overruled  and  excepted  to. 
Appellant  failing  and  refusing  to  plead 
further,  judgment  was  rendered  against 
him  on  demurrer  that  he  take  nothing  by 
his  attachment  and  writ  of  garnishment 
against  the  appellee  Quick,  and  that  the 
action  against  appellee  Lewis  Shively  be 
dismissed.  In  the  argument  all  errors  are 
Waived  except  the  alleged  error  of  tht 
court  in  orerruling  the  demurrer  of  tbt 
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appellant  to  tbefltth  and  additional  para- 
graph of  answer  of  appellee  Walter  J. 
Quick  to  appellant'B  affidavit  In  attach- 
ment and  garnlaliment.  The  argument 
upon  the  Interesting  question  Involved  In 
this  case  has  been  able  and  exhaaatlve. 
The  counsel  have  referred  as  to  many  aa- 
tborltieB  upon  the  contention  made,  and 
it  may  appear  that  In  vie^  of  the  decla- 
lons  uf  the  supreme  court  as  we  construe 
them  Ihe  laborious  research  for  the  pur- 
poses of  this  case  has  to  some  extent  been 
unnecessary.  The  position  assumed  In  the 
argument  by  the  counsel  for  the  appellant 
may  be  fairly  stated  as  follows:  That  es- 
tates by  entireties  do  not  exist  In  reference 
to  personal  property  in  this  state;  but, 
although  estates  do  exist  by  entireties  iu 
real  property  In  this  state,  under  the  facts 
alleged  in  the  answer  the  jointure  iu  this 
case  has  ceased  by  reason  of  the  sale  and 
conveyance  of  the  land,  and  by  the  direc- 
tion of  the  husband  and  wife  the  proceeds 
of  the  note  and  draft  were  made  payable 
to  the  husband  alone,  for  then  there  no 
longer  existed,  aa  to  either  the  realty  or 
personalty,  unity  of  possession,  unity  of 
control,  or  unity  In  conveying  or  Incum- 
bering. The  position  of  the  appellees  is 
that  the  question  presented  by  the  answer 
is  not  the  broad  one,  as  alleged  by  appel- 
lant, of  the  doctrine  of  entireties  as  applied 
to  personal  property  in  general;  but  it  Is 
the  question  of  entireties  as  applied  to  the 
proceeds  of  real  estate  held  by  entireties 
under  the  facts  and  circumstances  set  out 
in  the  answer.  That  the  proceeds  of  the 
sale  of  real  estate  held  by  entireties  is 
joint,  and  not  several,  and  not  severable 
until  by  some  art  of  the  parties  them- 
selves, both  agreeing,  it  Is  divided  between 
thera. 

The  doctrine  of  entireties  In  real  estate  in 
this  state  Is  not  new.  It  Is  well  estab- 
lished, notwithstanding  the  Ieg:islatlon  in 
reference  to  married  women.  Davis  t. 
Clark.  26  Ind.  426;  Arnold  v.  Arnold,  SO 
Ind.  305;  Jones  V.  Cliandier,  40  Ind.  688; 
Hulett  ▼.  Inlow,  67  Ind.  412.  These  cases 
establish  the  principle  that  at  common 
law.  It  a  conveyance  of  real  estate  was 
made  to  husband  and  wife,  they  did  not 
take  adjoint  tenants  or  tenants  in  com- 
mon, but  both  were  seised  of  an  entirety, 
and  neither  could  dispose  of  any  part  of 
the  estate  without  the  assent  of  the  other, 
the  whole  remaining  to  the  survivor;  that 
the  statute  does  not  change  the  cummon- 
law  rule,  but  expressly  recognizes  it;  that 
where  land  is  conveyed  tn  husband  and 
wife,  the  former  has  not  such  an  estate  In 
the  lands  us  is  subject  to  sale  on  execution. 
The  right  of  survivorship  does  not  consti- 
tute a  contingent  or  vested  remainder,  but 
is  a  mere  incident  of  the  estate.  The  rule 
of  law,  as  declared  in  these  cases,  has  be- 
come famillarand  wellsettledinthisstate; 
but  its  restatement  becomes  proper  here, 
as  the  appellee  Shively  and  wife  were 
seised  of  the  land  sold,  as  an  entirety,  and 
It  Is  sought  to  reach  the  husband's  inter- 
est in  the  proceeds  by  the  garnishment 
prot-eedingH,  and  make  such  interest  liable 
tor  his  debts ;  and,  if  the  Interest  of  the  ap- 
pellee Sliively  in  the  proceeds  derived  from 
the  sale  of  the  land  In  the  hands  of  the  ap- 
pellee Quick  cannot  be  reached  by  the  gar- 


niebment  proceedinga,  tbat  qaeatton  moat 
to  some  extent  be  determined  by  the  tact 
that  the  luterest  In  the  money  sought  to 
he  made  liable  for  appellee  Shi  vely's  debt 
was  the  proceeds  derived  from  the  sale  of 
the  land,  and  that  there  had  been  no  sev- 
erance of  the  money  so  received  from  the 
land  held  by  the  parties  as  an  estate  in 
entirety. 

As  preliminary  to  determining  the  main 
question  in  the  case,  it  becomes  Important 
for  us  to  decide  whether,  under  the  allega- 
tion in  the  answer,  there  had  been  any 
severance  of  the  proceeds  derived  from  the 
Bale  of  the  lands  by  the  appellee  Quick 
between  the  appellee  Bhivel.v  and  his  wife. 
In  other  worda,  bad  the  proceeds  been  di- 
vided between  Shively  and  wile  by  any 
agreement  or  understanding  between 
them,  expi-ess  or  implied?  A  correct  solu- 
tion of  this  question  can  be  ascertained  by 
looking  to  the  allegations  in  the  answer. 
The  answer  is  set  out  in  lull  elsewhere  in  this 
opinion.  It  is  therefore  useless  to  reiterate 
here  the  allegations  contained  therein, 
and  necessary  only  to  refer  to  such  parts  as 
may  aid  us  in  our  conclusion  upon  this 
question.  As  appears  from  the  answer, 
Shively  and  wife  resided  in  the  state  ot 
California,  and  negotiated  the  sale  ot  the 
lands  through  the  appellee  Quick,  as  their 
agent;  that  at  the  time  ot  the  service  ot 
the  writ  of  garnishment  on  him  he  had  in 
his  possession  one  promissory  note,  pay- 
able to  the  order  of  the  garnishee,  at  the 
First  National  Bank  of  C'olumbus,  Ind., 
and  a  bill  ot  exchange  drawn  by  said  bank 
on  the  Third  National  Bank  of  New  York. 
payable  to  the  appellee  I^ewis  Shively, — 
the  proceeds  derived  from  the  sale  of  said 
laud;  that  the  garnishee  was  notified  by 
Shively  and  wife  that  Mrs.  Shively  was 
absent  from  California;  tbat  the.  money 
could  not  be  procured  on  said  bill  with- 
out her  indureument  thereof;  that  the 
garnishee  had  said  bill -drawn  payable 
to  said  Lewis  Shively  at  the  direction 
ot  Shively  and  wife,  and  that  for  the 
same  reason  he  had  the  note  drawn  to 
himself,  and  then  Indorsed  it  to  Lewis 
Shively,  and  that  by  agreement  of  the 
parties  to  this  suit  said  garnishee  permit- 
ted the  makers  to  pay  off  said  note  while 
in  his  hands,  and  held  the  money  on  said 
note  in  lieu  thereof;  that  the  garnishment 
proceedings  were  commenced  against  him 
before  he  bad  paid  over  to  Shively  and 
wife,  or  either  of  them,  the  proceeds  de- 
rived from  the  sale  of  said  land,  or  before 
any  division  had  been  made  of  said  money 
between  said  Lewis  and  Amy  Shively,  and 
that  theystlll  llvetogetheraahusbandand 
wife,  and  still  hold  said  money  by  the  en- 
tireties, and  the  same  Is  not  subject  to  be 
attached  or  garnished.  Taking  the  facts 
aa  alleged  In  the  answer,  without  consid- 
ering the  conclusion  of  the  pleader,  we 
think  It  clear  that  there  was  no  severance 
or  dlvitjiou  of  the  proceeds  derived  from 
the  sale  of  the  laud,  and  that  In  legal  eflect 
they  remained  in  the  hands  of  the  garnishee, 
so  far  as  the  rights  ot  Shively  and  wife 
therein  were  concerned,  in  the  exact  condi- 
tion in  which  they  were  received  by  the 
garnishee.  The  direction  given  by  Shively 
and  wife  as  to  the  manner  In  which  the  re- 
mittance Btaonld  be  made,  and  the  taking 
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the  note  In  tbe  name  of  the  garnishee  and 
Induniing  it  to  Lewie  Shively,  tbe  hus- 
band, for  the  reasuHB  ntated  In  the  answer 
conld  not  opera  te  an  a  severance  or  di  vision 
of  the  proceeds,  and  change  or  aHect  the 
legal  righrts  of  tbe  parties  therein. 

Having  reached  the  conclusion  that 
there  was  no  severance  or  division  of  the 
proceeds  derived  from  the  sale  of  the  land, 
the  next  inquiry  is,  and  it  is  theiipportant 
and  controlling  element  in  the  case,  that, 
as  the  land  was  held  by  entireties,  does 
tbe  doctrine  of  entireties  apply  to  the  pro- 
ceeds derived  from  tbe  sale  of  land  un- 
der the  facts  alleged  in  the  answer?  It  is 
proper  here  tosay  that  appellant  contends 
with  much  earnestness  that  there  is  no 
Eucb  thing  as  entireties  In  personal  prop- 
erty, either  In  a  general  or  modified  form, 
and  that,  therefore,  the  interest  of  the  ap- 
pellee Shlvely  in  the  proceeds  derived  from 
the  sale  of  tbe  land  was  subject  to  attach- 
ment and  garnishment  for  the  payment  of 
his  debts;  while  the  appellee,  on  the  other 
band,  as  earnestly  maintains  tbe  correct- 
ness of  the  positions  assumed  as  we  have 
before  indicated  them  to  be.  In  tbe  deter- 
mination of  this  question  it  does  not  seem 
necessary  for  us  to  follow  tbe  argument 
of  counsel.  We  have  found,  in  the  ex- 
amination of  cases  cited,  as  having  been 
adjudicated  by  courts  of  the  highest  resort 
in  otiier  states  besides  our  own,  that  the 
Btatntes  of  those  states  differ  with  ours. 
In  the  notes  of  Mr.  Freeman  upon  the  case 
of  Den  V.  Hardenbergb,  18  Amer.  Dec.  on 
pages  882-388,  he  has  collected  the  authori- 
ties upon  this  question,  and  from  these 
authorities  It  is  quite  clear  that  a  tenancy 
by  entirety  exists  in  personal  property  in 
many  of  the  states  In  a  note  on  page 
ii82,  wherein  the  declaration  of  Mr.  Bishop 
In  his  wprk  on  tbe  Law  of  Married  Wo- 
men Is  referred  to,  in  which  the  doctriue 
of  entireties  In  real  property  is  declared. 
It  Is  said :  "Nothing  of  this  sort  Is  known 
In  respect  to  personal  property."  Mr. 
Freeman  says:  "The  declaration  that 
nothing  in  the  nature  of  a  tenancy  by  en- 
tirety is  known  In  respect  to  personal 
property  is  supported  by  a  singiecitation, 
—Polk  V.  Allen,  19  Mo.  4«7;  but  in  a  later 
case  In  thesamestate— Shields  v.  Stillman, 
48  Mo.  KB— a  husband  and  wife  were  re- 
garded as  tenants  by  entirety  in  a  prom- 
iHsory  note. "  In  tbe  case  of  Patton  v. 
Rankin,  68  Ind.  245,  the  court  say:  "The 
precise  question  for  our  determination  is 
whether  a  crop  raised  by  a  husband  upon 
land  held  by  husband  and  wife  by  entire- 
ties is  subject  to  levy  andsaleon  an  execu- 
tion against  tbe  busband."  The  holding 
of  the  court  was  "that  a  crop  raised  on 
land  held  byhusbandand  wifebyentlretles 
Is  held  by  them  in  tbe  same  manner  and 
subject  to  the  same  law  as  the  land  itself, 
and  such  crop  is  therefore  not  subject  to 
levy  and  sale  on  an  execution  against  the 
husband."  The  opinion  in  this  easels  not 
elaborate,  but  it  is  the  logical  conclusion 
in  following  the  previous  decision  of  the 
Kuprenie  court  that  the  principle  of  law 
declared  strongly  sustains  the  answer  In 
the  case  at  bar.  Crops,  whether  growing 
or  severed  from  the  soil,  are  held  to  bo 
personal  property,  and  areso  treate<l  by 
the  law.    The  reason  of  this  rul«  applies 


with  much  force  to  this  case;  for  if  the 
crops  that  are  growing  on  real  estate  held 
by  entireties,  or  that  have  been  cultivated 
thereon,  can  be  levied  on  and  sold,  then 
the  purpose  or  reason  for  the  creation  of 
the  tenancy  would  be  destroyed..  Nor 
could  the  husband  sell  tbe  crops  without 
the  wife's  consent,  nor  could  he  mortgage 
them  for  hia  debts,  because,  if  he  could  do 
so,  the  result  would  be  the  same  as  If  the 
crops  conld  be  levied  on  and  sold;  and 
thereby,  in  either  event,  as  we  have  said, 
the  purposes  and  reasons  for  the  creation 
of  the  tenancy  would  be  destroyed.  In 
tbe  case  of  Bevins  v.  Cline,  21  Ind.  87.  the 
court  say:  "In  a  case,  then,  where  hus- 
band and  wife  held  real  estate  by  a  con- 
veyance made  to  them  while  married,  a 
sale  and  conveyance  by  them  of  such 
estate  wonid  necessarily  be  Joint,  and 
the  consideration  Joint,  and  not  several, 
and  not  severable,  though  it  might  be 
divided  afterwards."  In  construing 
these  cases  in  thetT  application  to  es- 
tates held  by  the  entireties,  taken  in  con- 
nection with  the  purposes  of  their  crea- 
tion, does  It  not  logically  and  necessarily 
follow  that  the  proceeds  derived  from  the 
sale  of  tbe  real  estate  held  by  the  entireties 
Is  Joint,  and  not  several, and  notseverable 
until  by  some  act  of  the  parties  them- 
selves, to  which  both  agree,  it  is  divided 
between  them?  We  are  therefore  of  the 
opinion  that  the  court  ruled  correctly  In 
overruling  the  demnrrer  to  the  answer. 
The  case  is  affirmed,  at  the  appellant's 
costs. 


(1  Ind.   A.  637) 

Flbminq  et  al.  v.  McClafflin  et  al. 

(ATppeUate  Court  of  Indiana.    Uaya8,1891.) 

Expert  Evidbnox  — Fediqheb  of  Hobsss  — New 
Tbiaj.  —  Nbwlt-Discovebed  Eyidenob  —  Ap- 
peal. , 

1.  Where  a  man  has  had  laree  experience 
with  the  pedigrees  of  horses  by  beinK  in  the 
horse  business  for  40  years,  and  by  publishing 
and  editing  several  works  relating  to  horses,  he 
is  qualified  as  an  expert  to  testify  to  the  pedi- 
gree of  a  certain  horsei. 

2.  A  new  trial  will  not  be  granted  on  the 
ground  of  newly-discovered  evidence  of  three 
witnesses,  where  the  testimony  which  the  first 
would  give  was  known  before  the  trial,  and  a 
subpcena  was  issued,  but,  although  he  did  not 
appear,  no  stay  was  asked;  and  the  testimony  of 
the  second  was  known  on.  the  second  day  of  tlie 
trial,  but  no  subpoena  was  served  nor  stay  de- 
manded; and  the  testimony  of  tbe  third  is  mere- 
ly cumulative,  and  there  is  no  showi&g  that  It 
would  probably  have  changed  the  result 

8.  The  suppressed  portion  of  a  deposition  will 
not  be  considered  on  appeal,  where  not  made  a 
part  of  the  record. 

i.  Alleged  error  in  the  admission  of  certain 
evidence  will  not  be  considered  when  no  grounds 
or  reasons  are  given  for  excluding  it. 

Appeal  from  circuit  conrt,  Fonntain 
county;  E.  C.  Snyder,  Special  Judge. 

Action  on  a  promissory  note  by  Frank 
C.  Fleming  and  another  against  Exra  Mc-, 
Clafflin  and  another.  From  a  verdict  and 
Judgment  for  defendants,  plaintiffs  appeal. 

W.  L.  RabouTD,  for  appellants.  W.  B. 
Durbarrow,  for  appellees. 

Robinson.  J.  The  appellants,  who  were 
the  plaintiffs  In  the  conrt  below,  com- 
menced this  action  against  the  appellees 
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npon  a  promisBory  note  which  appellants 
held  by  aflslgnment.  The  appellees  an- 
awered  in  four  paragraphs:  (1)  General 
denial.  (2)  That  the  note  was  {^ven  for 
the  unpaid  balance  of  the  purcbaae  price 
of  a  Btallion  named  Bonner,  sold  the  ap- 
pellees by  Nicholas  Lape,  the  oiiarlnal 
payee  in  the  note,  warranted  to  m  12 
years  of  age,  and  to  have  the  following 
pedlj^rce :  "  Bonner  was  sired  by  a  stallion 
called  Robert  Wilson,  of  Kentucky,  and 
Robert  Wilson  was  sired  by  Rysdyke's 
Ham bletonia n ; "  that  appellfH) believed  the 
warranty  to  be  true,  but  it  was  false;  and 
the  third  paragraph  contained  similar 
averments  to  the  second  in  its  general 
statements  and  alleged  false  and  fraada- 
lent  representations  by  the  seller  regard- 
ing the  age  and  pedigree  of  the  burse; 
that  appellees  relied  thereon,  and  that 
they  were  false.  (4)  Payment.  Appel- 
lants demurred  to  thesecond  and  third  par- 
agraph of  the  answer,  which  was  over- 
ruled, and  then  replied  to  the  answer  by 
general  denial.  The  cause  was  tried  by  a 
jury,  resulting  in  a  verdict  for  the  appel- 
lants. There  was  a  motion  for  new  trial, 
which  was  overruled,  and  excepted  to. 
The  errors  assigned  by  the  appellants 
are:  (1)  The  court  erred  in  overruling 
appellants*  demurrer  to  the  second  para- 
graph ut  appellees' answer;  (2)  tbecoart 
erred  In  overruling  appellants*  demurrer 
to  the  third  paragraph  of  appellees'  an- 
swer; (3)  the  court  erred  In  overruling  ap- 
pellants' motion  to  suppress  the  deposi- 
tion of  M.  A.  Randall,  and  parts  thereof 
included  in  appellants'  motion  filed 
March  5, 1889;  (4)  the  court  erred  In  sus- 
taining the  appellees'  motion  to  amend 
thesecond  and  third  paragraphs  of  the  an- 
swer; (5)  the  court  erred  in  overruling  ap- 
pellants' motion  to  Hupprass  the  deposi- 
tion ofM.  A.  Randall,  filed  May  8,18S9;  (6) 
the  codrt  erred  in  overruling  appellants' 
motion  for  new  trial. 

The  third,  fourth,  and  fifth  assignments 
of  error  are  properly  causes  for  new 
trial,  and  were  made  such  in  the  motion, 
and  properly  come  under  the  error  as- 
signed In  overraling  the  motion  for  new 
trial.  We  cannot  consider  the  first  and 
second  assignments  of  error,  to-wit,  error 
in  the  court  In  overruling  the  demurrer  to 
the  second  and  third  paragraphs  of  the 
answer.  There  is  uo  available  error  in 
this  court  saved  In  the  record.  Fi-om  the 
record,  it  does  not  appear  that  the  ruling 
of  the  court  on  the  demurrer  to  these  an- 
swers was  excepted  to.  The  fifth,  sixth, 
and  seventh  causes  for  new  trial  raise  the 
question  of  the  alleged  error  In  the  trial 
court  In  permitting  the  appellee  to  read 
In  evidence  certain  parts  of  the  deposi- 
tion of  M.  A.  Randall  on  the  trial  of  said 
cause,  taken  on  behalf  of  the  appellee,  and 
in  overruling  appellants'  motion  to  sup- 
press said  deposition,  and  suppress  and 
strikeout  certain  parts  thereof.  The  tes- 
timony of  this  witness  on  direct  examina- 
tion contained  22  questions  and  answers. 
The  court  sustained  appellants*  motion 
as  to  all  of  the  questions  and  answers  on 
direct  examination,  except  1,  2,  3,  4,  5,  6, 
10, 11, 12,  18,  20,  21,  and  22.  There  was  no 
•objection  to  other  parts  of  the  deposition, 
and  these  questions  and  answers,  with. 


the  cross-examination  and  redirect  exami- 
nation, were  read  in  evidence  on  the  trial 
of  the  cause.  The  first  four  questions  in 
the  direct  examination  were  merely  pre- 
liminary and  Introductory,  and,  in  con- 
nection with  the  fifth,  show  the  qualifica- 
tion of  the  witness  to  testify  as  to  facts 
afterwards  elicited,  and  to  show  that  np- 
on questions  concerning  the  pedigree  ot 
horses  the  witness  is  an  authority.  The 
witness 'then  answered  the  questions  here- 
inafter set  out:  "Questions.  Ifyuu  know 
of  a  certain  horse  known  as  Rysdyke's 
Hambletonian,  you  may  su  answer.  An- 
swer. I  know  of  bim  through  trotting 
registers,  through  stud-books,  through 
advertisements,  and  through  an  intimate 
acquaintance  with  his  get."  "Q.  Where 
was  said  Rysdyke's  Hambletonian  sired 
and  kept?  A.  In  Orange  county,  N.  Y., 
all  his  life;  was  never  out  of  the  county." 
"Q.  10.  What  relation,  it  any,  was  this 
horse,  Robert  Wilson,  to  Rysdyke's  Ham- 
bletonian? A.  None  at  all."  "0.12.  What 
acquaintance  had  you  with  the  horse 
known  as  'Hamerick's  Hambletonian?' 
A.  I  saw  him  exhibited  several  times  at 
the  state  fair,  Is  all.  Q.  13.  What,  if  any, 
relation  was  the  horse  known  as  '  Ham- 
erick's Hambletonian'  to  Hambletonian? 
A.  None  at  all."  "Q.  20.  What, If  any,  ac- 
quaintance have  you  with  horse  known 
by  the  name  of 'Bonner?'  A.  There  are 
several  horses  in  the  Register  called  '  Bon- 
ner.' There  is  one  Satellte,  but  the  only 
one  I  know  Is  one  Robert  Bonner,  got  by 
a  horsecalled  Mambennello.  He  was  bred 
in  Bourbon  county,  Ky.  Stood  awhile 
there.  Was  brought  to  Rush  county,  and 
stood  awhile,  and  was  taken  back  to 
Bourbon  county,  and  died  there.  I  brought 
hhn  myself  to  Rush  county.  Q.  Was  this 
Bonner  ever  owned  by  W.  P.  Swain?  A. 
No,  sir. " 

The  appellants  assail  the  admission  ot 
this  evidence  with  much  vigor,  and  ask  us 
to  compare  the  evidence  that  was  permit- 
ted to  go  to  the  ]nry  with  the  suppressed 
part  of  the  deposition.  That  we  cannot 
do.  The  suppressed  part  of  the  evidence 
is  not  in  the  record.  The  questloa  must 
be  determined  by  the  evidence  that  the 
court  permitted  to  go  to  the  jury.  From 
the  testimony  of  this  witness  in  answer  to 
questlous  1,  2,  8,  and  4,  which  are  prelim- 
inary and  introductory,  it  appears  that 
the  witness  resided  in  the  city  ot  Indi- 
anapolis, and  had  been  engaged  tor  10 
years  in  the  publication  of  the  Western 
Sportsman;  was  author  of  the  American 
Pacing  Register,  which  he  was  compiling 
for  publication;  that  he  had  experience  in 
the  pedigree  of  horses,  in  writing  about 
them,  and  from  being  in  the  horse  busi- 
ness for  at  least  40  years.  To  that  part 
of  the  testimony  of  this  witness  In  which 
he  testifies  from  personal  knowledge  there 
can  be  no  objection;  but  the  objection  is 
made  to  the  portion  of  the  testimony 
in  which  the  witness  testifies  to  his  ex< 
perlence,  knowledge,  and  skill  in  the  breed- 
ing ot  horses,  and  in  the  pedigree  of  horses. 
Upon  the  tacts  stated  In  this  testimony, 
the  appellees  contend  that  the  evidence 
was  admissible,  for  the  reason,  amone 
others  stated,  that  it  was  expert  testi- 
mony, or  that  it  was  evidence  of  facta 
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wbich  are  the  result  of  sdentlflc  knowl- 
edge, nnd  waB  not  inciimpetent  as  being 
hearsay  evidence  or  information  gleaned 
from  books  or  records.  In  arriving  at  a 
conclusion  upon  this  question,  we  think 
It  proper  to  take  Into  consideration  the 
tact  that  the  subject  ot  pedigree  in  horses, 
the  breeding  of  homes,  their  speed,  sire, 
improvement  in  the  stock,  and  other  mat- 
ters connected  with  their  development 
and  breeding,  has  become  a  business  of 
much  Importance.  With  many  It  has  be- 
come a  profession,  requiring  experience, 
skill,  and  knowledge;  and  that  breeders, 
agriculturists,  and  stock  men  are  largely 
engaged  In  It:  that  Journals  arepabllsbed, 
books  written,  and  records  and  registers 
are  kept,  to  promote  the  business ;  that 
It  requires  skill,  knowledge,  and  science  to 
understand  and  become  experts  in  the 
business,  which  is  obtained  not  only  from 
peraonal  experience,  but  from  books, 
journals,  records,  registers,  and  other 
sonrces  ot  information.  A  medical  expert 
may  testify  as  to  a  knowledge  of  facts 
cited  by  medical  works,  and  yet  the  books 
from  which  he  obtained  the  knowledge  of 
the  facts  about  which  be  testifies  are  not 
^admissible.  Experts  may  testify  as  to  any 
art,  science,  trade,  or  mystery  In  the 
case  of  Railway  Co.  r.  Uale.  93  Ind.  79,  it 
is  said:  "Tlie  general  rule  is  that  a  wit- 
ness mubt  not  give  his  opinion,  but  must 
testify  as  to  facts.  To  this  rule  there  are 
some  exceptions.  The  opinion  of  an  ex- 
pert in  any  art,  science,  trade,  profession, 
or  mystery  may  be  given  wiiere  it  Is  prop- 
er for  the  decision  of  a  question  relating 
to  the  issue  in  a  case."  In  Com.  v.  Stnrt- 
ivant,  117  Mass.  122,  cited  in  this  case,  it 
was  said:  "The  exception  to  the  general 
rule  that  witnesses  cannot  give  opinions 
is  not  confined  to  the  evidence  of  experts 
testifying  on  subjects  requiring  special 
knowledge,  skill,  or  learning,  but  includes 
the  evidence  ot  common  observers  testify- 
ing to  the  result  of  their  observation  made 
at  the  time  in  regard  to  common  appear- 
ances of  facts,  and  a  condition  of  things 
which  cannot  be  reproduced  and  made 
palpable  to  a  Jury. "  Tt  is  further  said  in 
the  case  in  93  Ind. 81,  supra:  "The  opinion 
of  experts  may  be  taken  in  matters  of  art, 
science,  etc..  because,  even  though  they 
be  able  to  give  the  tacts,  special  knowledge 
is  required  to  draw  correct  conclusions 
therefrom.  In  the  case  of  City  of  Fort 
Wayne  v.  Coombs,  107  Ind.  75,  7  N.B.  Rep. 
743,  Judge  Elliott,  in  delivering  the  opin- 
ion, quotes  with  approval  the  following 
cases:  "Whether  he  is  competent  to  tes- 
tify at  all  as  an  expert  is  a  question  for 
the  court;  but,  after  he  has  been  allowed 
to  testify,  the  weight  of  his  evidence  is  a 
question  for  the  jury.  Davis  v.  State,  85 
Ind.  496.  "It  is  the  doctrine  of  the  au- 
thorities that  a  study  of  a  business,  with- 
out practical  experience,  will  qualify  a 
witness  as  an  expert."  Howard  v.  Great 
Western,  etc.,  Co..  109  Mass.  384 ;  Swett  v. 
Shumway,  1U2  Mass.  865.  It  is  also  held 
that,  where  a  witness  has  studied  an  art 
or  science,  he  may  be  deemed  an  expert  In 
a  kindred  art  or  science.  Barnes  v.  In- 
galls,  39  Ala.  193.  In  the  case  of  Slocovlch 
V.  Insurance  Co.,  108  N.  Y.  56,  14  N.  E.  Rep. 
802,  it  was  bold  that  "an  expert  called 


to  testify  as  to  the  value  of  a  vessel  is 
not  confined  to .  an  opinion  based  up- 
on his  personal  knowledge.  fTe  may 
speak  from  information  obtained  from  the 
general  records,  containing  descriptions 
of  vessels  used  and  resorted  to  by  ship- 
brokers  and  owners  and  underwriters  in 
their  business. "  The  witness  in  the  case 
In  108  N.  Y.  56, 14  N.  E.  Rep. 802,  supra,  was 
a  ship-broker,  and  testlfitrd  to' the  value  of 
a  ship  he  bad  seen  but  once  10  years  be- 
fore, but  knew  of  her  age,  tonnage,  and 
condition  from  ship  records,  which  was 
the  only  sonrve  ot  information.  The  court 
says  in  the  opinion :  "It  is  not  a  sufficient 
objection  to  the  competency  ot  the  wit- 
ness that  he  had  no  personal  knowledge 
ot  the  ship.  An  expert  is  quallfipd  to  give 
evidence  as  to  things  which  be  has  never 
seen.  He  may  base  an  opinion  upon  facts 
proved  by  other  witnesses,  or  upon  facts 
assumed  and  embraced  in  the  case.  Ques- 
tions may  be  put  to  him  assuming  the 
tacts  upon  which  he  is  asked  to  base  hi4 
judgment  and  express  an  opinion.  In  this 
case,  the  question  put  to  the  witness 
might  have  assumed  the  age,  character, 
condition,  and  quality  of  the  vessel,  and 
be  could  have  been  asked  to  g\\e  an  opin- 
ion as  to  her  value,  based  upon  such  facts; 
or  the  facts  relating  to  the  vessel  apear- 
Ing  In  the  books  and  records  which  he  re- 
ferred to,  and  which  were  also  proved  up- 
on the  trial,  might  have  been  assumed  In 
the  question  put  to  the  witness,  and  be 
asked  to  give  an  opinion  as  to  her  value 
based  upon  them."  The  statement  in  this 
case  upon  the  question  ot  the  competency 
of  the  evidence  of  the  witness  Randall  very 
strongly  sustains  the  ruling  of  the  trial 
court  in  the  case  at  bar.  The  evidence  of 
this  witness  was  important  and  material 
to  the  Issue  under  the  second  and  third 
paragraphs  of  the  answer,  and  went  di- 
rectly to  the  averments  in  the  answer 
that  the  pedigree  of  the  horse  was  not 
truly  stated,  that  the  stallion  was  not 
sired  by  Robert  Wilson,  of  Kentucky,  but 
by  another  and  different  horse;  that  said 
stallion  wasnot  a  descendant  of  Rysdyke'a 
Hambletonifin,  and  was  not  ot  the  Ham- 
bletonian  stock  or  breed  of  horses.  Other 
questions,  both  In  favor  of  and  against 
the  admissibility  ot  this  evidence,  are  pre- 
sented in  argument;  but,  having  arrived 
at  the  conclusion  that  it  was  admissible 
on  the  ground  indicated,  it  becomes  unnec- 
essary to  consider  them.  The  conrt  did 
not  err  In  Its  ralings  on  this  evidence. 

The  appellants  call  our  attention  to  oth- 
er alleged  Incompetent  evidence  admitted 
upon  thetrial.  No  objection  is  pojnted  otrt 
to  the  evidence;  no  reason  whatever  is 
given,  and  no  argument  Is  made,  as  to 
why  error  was  committed  in  admitting 
It.  As  to  this  evidence,  no  question  is  be^ 
fore  this  court.  Nowlin  v.  Whlppte.89  Ind. 
490;  Irwln  v.  Lowe,  Id.  640;  Liggett  v. 
Firestone.  102  Ind.  614,  26  N.  E.  Rep.  201. 

The  appellants  assign  as  one  of  the 
causes  tor  new  trial  that  of  newly-discov- 
ered evidence.  The  newly-discovered  evi- 
dence upon  which  appellants  base  this 
cause  in  the  motion  for  new  trial  was  the 
evidence  of  three  persons,  to- wit,  H.  R. 
Cadwallader,  William  Sharpe,  and  Dr.  T. 
B.  Campbell.    From  the  record  it  appears 
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that  the  evidence  Oadwallader  would  give 
wa8  IsDown  to  appellante  on  tlie  morning 
o{  ttie  second  day  of  tlie  trial,  and  ttiat 
Dr.  Campbell  had  been  subpoenaed  as  a 
witness  In  the  case.  It  does  nut  appear 
that  appellants  took  any  steps  to  procure 
the  attendance  of  said  witness  other  than 
by  service  of  subpoena  on  Dr.  Campbell,  or 
took  any  steps  to  delay  the  case,  to  pro- 
cure the  testimony  of  said  witnesses,  or 
took  any  steps  to  enforce  the  attendance 
of  said  witnesses.  William  Stiarpe,  in  his 
affidavit,  states  the  evidence  he  would 
give.  It  was  merely  ciiniulatlre.  It  does 
not  appear  that  the  evidence  wonld  prob- 
ably change  the  result,  or  that  it  would 
have  in  any  way  influenced  a  different  re- 
sult, had  it  been  introduced,  and  apiiel- 
lantB  do  not  attempt  to  show  in  what 
way  the  evidence  would  have  probably 
changed  the  result,  or  in  any  influenced  a 
diffei-ent  verdict.  There  was  no  error  in 
the  ruling  in  this  cause  in  the  motion  for 
a  new  trial.  Simpson  v  Wilson,  6  Ind. 
475;  Bronson  v.Hickman,  10  Ind.  3;  State 
V.  Clark,  16  Ind.  97;  llines  v.  Driver,  100 
Ind.  S15. 

The  court  of  its  own  motion  gave  the 
]ury  uine  instructions,  which  were  all  the 
instructions  given  in  the  cause.  An  al- 
leged error  in  these  instructions  is  also 
assigned  as  causefor  new  trial.  The  in- 
structions, taken  together,  contain  a  cor- 
rect statement  of  the  law,  and  embrace 
all  the  issues  in  the  cause.  There  is  no 
valid  objection  made  to  them,  or  any  one 
of  them ;  indeed,  tne  appellant  makes  but 
little  attempt  to  assail  them.  The  evi- 
dence tended  to  sustain  the  verdict.  We 
have  now  disposed  of  all  the  questions 
presented  in  the  argument  that  have  been 
saved  in  the  record.  There  is  no  error  in 
the  case  for  which  it  should  be  reversed, 
but  the  case  should  be  affirmed,  and  is 
therefore  affirmed,  at  the  costs  of  the  ap- 
pellants. 

(1  Ina.  A.  583)  ^~~~~ 

State  v.  Trove. 
(Appellate  Court  of  Indiana.   May  29, 1891.) 

Obstbdotiso  Hiohwat  —  EvioBNoa  —  Instbuo- 
Tiom. 
In  a  criminal  prosecution  for  obstmoting  a 
highway,  it  is  not  error  to  instruct  a  verdict  of 
"not  trullty, "  where  the  eividence  failed  to  show 
that  me  alleged  highway  had  been  estahlished  by 
law  or  by  presorlptlon  or  dedication. 

Appeal  from  circuit  court.  Porter  coun- 
ty;  Ueobob  BtiBSON,  Judge  pro  tern. 

C.  N.  Martin,  W.  H.  DowdeJl,  and  N.  J. 
Bosa.rtb,tor  the  State.  E.  D,  Cruiapacker, 
for  appellee. 

BoBiNBON,  J.  The  appellee  was  arrested 
and  tried  before  a  justice  of  the  peace  upon 
an  affidavit  charging  him  with  obstruct- 
ing a  public  highway.  The  trial  before 
the  justice  resulted  in  finding  appellee 
guilty,  and  assessing  his  fine  at  five  dol- 
lars and  (fosts.  Appellee  appealed  to  the 
I'orter  circuit  court.  In  the  circuit  court 
the  case  was  tried  by  a  jury,  and,  after  all 
the  evidence  had  been  heard,  the  counsel 
for  the  appellee  moved  the  court  to  direct 
the  jury  to  And  in  favor  of  the  appellee; 
and  the  court,  over  the  objections  and  ex- 
ceptions of  the  state,  instructed  the  Jury 


aa  foHOWs;  which  were  all  the  insrtrne- 
tions  given  to  the  Jury  in  the  case,  to-wit : 
"Gentlemen  of  the  jury,  having  examined 
the  law  with  reference  to  the  evidence  io 
■this  case,  the  court  is  of  tne  opinion  that 
the  evidence  does  not  throve  the  defendant 
guilty  beyondareasonabledoubt.  I  there- 
fore direct  you  to  return  a  verdict  for  the 
defendant,  liet  one  of  your  number  sign 
this  verdict  as  foreman."  And  thereupon 
the  jury  returned  into  courta  verdict  find- 
ing the  appellee  not  guilty.  Judgment 
was  rendered  upon  the  verdict,  and  the 
appellee  was  discharged.  This  appeal  is 
prosecuted  by  the  prosecuting  attorney, 
under  section  18S2,  Bev.  St.  1881.  The  ev- 
idence is  in  the  record.  Under  the  aaaign- 
inent  of  errors,  it  is  alleged  that  the  court 
erred  in  giving  said  instruction  to  the  jury. 
It  is  also  alleged  that  the  court  erred  in 
refusing  to  admit  certain  evidence  on  the 
trial  of  tbecanse  offered  on  the  part  of  the 
state,  and  in  sustaining  appellee's  objec- 
tion to  said  evidence,  and  in  i>ermitting 
appellee  to  introduce  certain  evidence  on 
the  trial  of  said  cause.  Our  attention  is 
first  directed  to  the  alleged  error  in  the 
court  in  giving  the  instruction  we  have 
heretofore  set  out  to  the  jury.  The  appel- 
lee has  not  favored  us  with  a  brief  of  the 
views  entertained  of  tiie  questiona  raised 
in  the  record.  The  appellant  assalis  this 
alleged  error  In  the  trial  court  on  the 
ground  that  the  giving  of  this  iustruction 
was  an  invasion  of  the  province  of  the 
jury,  who  alone,  in  criminal  caaee.  have 
the  right  to  determine  the  law  and  the  ev- 
idence. While  this  position  is  asBomed 
with  much  confidence,  although  the  evi- 
dence is  in  the  record,  no  claim  is  made 
that  there  was  any  evidence  in  the  case 
that  would  have  justified  a  conviction  of 
the  appellee.  It  is  not  necessary  in  this 
case  to  enter  into  a  discussion  as  to  the 
propriety  or  impropriety  of  the  Inatroc- 
tion  as  applied  to  criminal  procedure  in 
general,  nor  to  decide  as  to  the  discretion 
the  court  may  exercise  in  cases  where  It  i» 
apparent  the  evidence  would  not  warrant 
a  conviction.  The  jury  being  the  Judges 
of  the  law  and  the  facta  in  criminal  cases, 
the  instructions  of  the  court  are  merely 
advisory,  and  not  obligatory.  Nusam  v. 
State,  88  Ind.  608;  McDonald  v.  Stute,  6S 
Ind.  644;  Keiaer  v.  State,  83  Ind.  234; 
Fowler  V.  State,  85  Ind.  688.  In  the  case 
of  State  V.  Bank8,48  Ind.  197,  the  court  in- 
structed the  jury,  under  the  facts,  to  re- 
turn a  verdict  of  not  guilty.  It  is  said  by 
the  supreme  court,  in  affirmance  of  that 
case, "  that  a  court,  in  charging  a  Jury,  has 
no  right  to  assume  the  guilt  of  the  ac- 
cused, or  that  a  fact  has  or  has  not  been 
Sroved.  or  to  express  any  opinion  or  man- 
est  a  leaning  upon  evidence  which  Bhoald 
be  submitted  to  the  Jury ;  but  when  there 
is  no  evidence,  or  none  upon  a  partleular 
point  upon  which  a  conviction  could  be 
based,  the  court  has  a  right  to  say  so, and 
direct  the  jury  to  find  the  defendant  not 
guilty."  This  statement  of  the  law  Is  di- 
rectly in  point  in  the  case  at  bar,  because 
there  wore  no  facts  proven  in  this  case 
which  could  have  warranted  a  conviction. 
The  evidence  wholly  failed  to  show  that 
the  alleged  highway  claimed  to  have  been 
obstructed  had  been  established  by  law. 
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or  that  the  general  public,  under  claim  ol 
right,  and  not  by  peruiiasion  of  the  owner, 
used  the  same  without  interruption  or 
subatantial  change  for  a  period  of  20  years 
or  more,  or  that  there  was  an  actual  in- 
tention on  the  part  of  the  owners  to  dedi- 
cate the  land  to  the  public,  or  that  there 
bad  been  any  acceptance  by  the  public  of 
the  land  claimed  to  have  been  dedicated. 
In  fact,  the  evidence  failed  to  show  any  of 
the  elements  essentifd  and  required  to  es- 
tablish a  highway  by  prescription  or  ded- 
ication, it  not  having  been  established  by 
law.  This  case.  In  many  of  the  facts, 
comes  directly  within  the  decision  of  the 
case  of  Shellhouse  v  Htate,  110  Ind.  509, 11 
N.  E.  Sep.  4S4.  We  have  carefully  exam- 
ined the  questions  raised  as  to  error  in 
the  court  in  admitting  certain  evidence, 
and  in  refusing  to  admit  certain  evidence, 
and  do  not  And  any  error  committed  by 
the  court  in  the  rulings  upon  the  evidence. 
There  is  no  error  in  the  case  for  which 
it  should  be  reversed.  It  Is  therefore  af- 
firmed. 

Ckumpackeb,  J.,  having  been  of  counsel, 
was  absent. 


(1  Ind.  A.  630) 

DOHERTT   V.  RaMSBT. 

{Appellate  Court  of  Iitdiana.     May  28,  1891.) 

ASSIONKENT  TOB  BENEFIT  OV  CREDITORS — EXEMP- 
TIONS— Demand  oi;  Set-Off — Waiter — Fbacd. 
1.  Rev.  St.  Ind.  $  %70,  as  amended  by  Act 
Jilarch  29,  1879,  provides  that,  If  an  assignor  for 
the  ben^t  of  oteditors  be  a  resident  householder, 
the  appraisers  shall  set  off  to  him  suoh  proi>erty 
mentioned  in  the  Inventory  as  he  may  select,  not 
exceeding  in  value  $600.  BeUL,  that  where  an 
assignor,  a  few  dajrs  before  the  appraisement, 
asked  his  assignee  to  set  off  certain  property 
which  the  latter  promised  to  do,  the  assiirnor's 
failure,  by  reason  of  siolmess,  to  be  present  at 
the  appraisement,  will  not  constitute  a  waiver  of 
his  right  to  such  set-oil. 

a.  An  attempt  by  the  assignor  to  commit  fraud 
by  assigning  tlU,200  to  another  for  his  own  ase, 
.a  few  days  prior  to  his  assignment,  will  not  affect 
his  right  tu  exemption,  particularly  when,  sub- 
sequent to  the  assignment,  he  gave  his  assignee 
an  order  on  such  person  for  the  money. 

Appeal  from  circuit  court,  Montgomery 
■coonty ;  E.  C.  Sxyijer,  Judge. 

Hurley  A  Clodfelter,  for  appellant.    Da- 
vtdaon  <ft  West,  for  appellee. 

Ckcmpacker,  J.  On  the  3d  day  of  Sep- 
tember, 1889,  Marshnll  D.  Doherty  executed 
a  deed  of  assignment  uf  all  his  property 
for  the  benefit  of  all  of  his  creditors  to 
Alexander  F.Bumsey,a8aH8ignee,  who  as- 
sumed the  duties  uf  such  trust.  The  deed 
uf  assignment  was  duly  recorded,  and  the 
assigneeeprocedeed  to  inventory  and  ap- 
praise the  property,  and  thereafter  sold 
the  same  in  the  execution  of  the  trust. 
The  Montgomery  circuit  court  had  Juris- 
diction uf  the  proceedings,  and  at  the  No- 
vember term,  1S79,  of  said  court,  Doherty 
filed  a  petition  against  the  assignee,  asli- 
Ing  an  order  directing  him  to  pay  the  pe- 
titioner out  ol  the  assets  of  the  estate  the 
«um  of  $600  claimed  by  him  under  the  ex- 
•Amptlon  laws  of  the  state.  The  petition 
is  In  the  foUuwIngform :  "Your petitioner, 
Marshall  U.  I>oherty,  represents  and 
.shows  to  the  court  tliat  heretofore,  to- 
-wit,  on  the  third  day  of  September,  A.  D. 


1889,  be  made  an  assignment  of  all  his 
propert.v,  both  real  and  personal,  for  the 
benefit  of  all  of  his  creditors,  to  one  Alex- 
ander F.  Ramsey,  who  accepted  said  trust, 
and  isnowhislawful  assignee;  that  within 
thirty  days  after  entering  upon  the  duties  of 
his  trust,  the  assignee  made,  under  oath, 
a  full  and  complete  inventory  of  all  the 
property,  real  and  personal,  of  the  rights, 
credits,  interests,  profits,  and  collaterals 
which  came  to  his  hands,  or  of  which  he 
may  have  obtained  Icnowledge,  as  belong- 
ing to  said  assignor,  and  caused  the  same 
in  said  Inventory  to  be  appraised  by  two 
reputable  householders  of  the  neighbor- 
hood, who,  before  proceeding  to  discbarge 
their  duties,  took  an  oath  to  honestly  ap- 
praise the  property  mentioned  in  the  in- 
ventory filed  by  the  said  trustee  in  the  re- 
corder's office  of  Montgomery  courity, 
Ind.;  that  your  petitioner  is  a  resident 
householder  of  the  state  of  Indiana,  resid- 
ing in  the  city  of  Crawlordsville,  Ind.,  and, 
as  such,  he  is  entitled  to  the  benefits  of 
the  exemption  laws  of  the  state  of  Indi- 
ana, under  section  703  of  the  Revised  Stat- 
utes of  1881,  to  the  amount  of  six  liundred 
dollars,  and  that  allofhislndebteduessuc- 
crued  since  May  31, 1879,  on  contracts  only; 
that,  at  the  time  of  said  Inventory  and 
appraisement,  the  assignor  was  sick  and 
unable  to  get  out  of  his  house,  but  bad  a 
few  days  previous  thereto  seen  the  as- 
signee, and  requested  and  demanded  of  him 
that  six  hundred  dollars  In  value  of  said 
property  be  appraised  and  set  off  to  him 
as  exempt  from  sale  for  the  payment  of 
bis  debts;  that  said  assignee,  Ramsey, 
then  and  there'  agreed  that  buggies,  car- 
riages, and  harness  sufficient  to  make  six 
hundred  would  be  set  oQ  to  him  at  their 
appraised  value  by  the  appraisers;  that 
said  assignor  selected  said  buggies,  car- 
riages, and  harness  as  the  property  he  de- 
sired set  off  to  him  as  exempt  from  sale, 
and  expected  said  haggles,  carriages,  and 
harness  would  be  set  apart  to  him  as  ex- 
empt from  sale  for  the  payment  of  his 
debts,  as  such  resident  householder,  by 
said  appraisers;  and  he  intended  to  be 
present  at  said  appraisement,  but  by  his 
sickness  he  was  unable  to  be  present  at 
the  time  said  inventory  and  appraisement 
was  made;  and  the  said  assignee  Ramsey 
failed  and  neglected  to  have  the  apprais- 
ers set  apart  snld  property  as  exempt 
from  sale,  as  bo  had  theretofore  demand- 
ed, and  as  said  assignee  had  promised  and 
agreed  to  do,  and,  without  his  (Doher-  ' 
t.y's)  fault  or  neglect,  said  assignee  neg- 
lected and  refused  to  set  said  property  oB 
to  him ;  that  said  assignee  has  now  on 
hand  sufficient  amount  of  money  to  pay 
him  said  snm  of  six  hundred  dollars.  He 
therefore  asks  the  court  to  make  him  an 
allowance  of  six  hundred  dollars  In  and 
out  of  said  estate,  that  he  is  justly  and 
legally  entitled  to  under  the  law,  and  that 
said  assignee  be  authorized  by  the  court  to 
pay  said  assignor  said  sum  of  six  hundred 
dollars," 

The  assignee  appeared  to  the  petition, 
and  filed  his  answer  thereto,  as  follows: 
"Alexander  F.  Ramsey,  assignee  herein, 
for  answer  to  the  petition  of  bis  assignor, 
Marshall  D.  Doherty,  filed  November  4, 
1889,  and  numbered  2,151,  praying  for  an 
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allowance  on  account  of  statutory  exemp- 
tion, saya  that  on  the  day  before  the  exe- 
cutinn  of  the  indenture  of  aBsIgnment 
herein  the  said  Marshall  D.  Doherty  trans- 
ferred to  the  possession  of  one  Oscar 
Street,  of  Kansas  City,  Mlasourl,  the  sum 
of  ten  tbuuEand  two  hundred  dollars  In 
money  then  belonging  to  him,  the  said 
Marshall  D.  Doherty :  that  said  transfer 
was  made  without  any  consideration,  and 
for  ihe  use  of  said  Doherty,  and  for  the 
purpose  of  withbulding  said  sum  from  the 
operation  of  his  assiguoient;  that  after 
the  said  Murshall  D.  Doherty  executed  to 
this  defendant,  as  his  assignee,  an  order 
on  said  street  for  the  payment'  of  said  sum 
of  money,  but  that  said  Street  has  not 
paid  the  saiue,  and  refuses  to  pay  the 
same  to  defendant,  and  defendant  says  he 
is  now  prosecuting  a  suit  to  recover  said 
moneys.  Wherefore  the  defendant  prays 
the  judgment  of  thecourtinthepremises." 
A  demurrer  was  flitjfl  to  the  answer. 
Which  was  overruled,  and  ext:eptions 
saved. and  the  petitioner  declined  to  reply, 
but  elected  to  stand  by  his  demurrer. 
Therefore  it  was  adjudged  that  he  take 
nothing  by  his  petithm,  and  that  he  pay 
the  costH  thereof.  The  overruling  the  de- 
murrer to  the  answer  is  the  only  error  as- 
signed In  this  court,  but  the  consideration 
of  this  assignment  of  error  involves  the 
sufficiency  of  the  petition  as  well  aa  the 
answer. 

The  law  requires  an  assignee  to  make  a 
full  andcomplete  Inventory  of  all  the  prop- 
erty owned  by  the  assignor  within  30  days 
after  he  enters  upon  the  execution  of  the 
trust,  and  within  20  days  after  the  prepa- 
ration and  filing  of  such  inventory  lie  shall 
cause  all  of  the  property  mentioned  there- 
in to  be  appraised  by  two  competent  ap- 
praisers. Section  2670,  Rev.  St.  1881,  pro- 
Tides  that,  if  the  assignor  be  a  resident 
householder  of  this  state,  the  appraisera 
shall  set  off  to  him  such  articles  of  prop- 
erty mentioned  in  the  inventory  as  he  may 
select,  not  exceeding  in  value  fSOO.  The 
amount  of  exemption  provided  by  this 
statute  was  enlarged  by  implication  to 
¥6U0  by  the  act  of  March  29, 1879.  O'Nell 
V.  Beck,  69  Ind.  239.  In  the  case  of  Graves 
V.  Hinkle,  120  Ind.  157,  21  N.  E.  Rep.  328,  It 
was  held  that  an  assignor  could  avail  him- 
self of  the  right  of  exemption  only  by  a 
substantial  compliance  with  the  require- 
ments of  section  2670,  supra,  and  that  he 
must  select  the  articles  of  property  claimed 
'  by  him  as  exempt  from  sale  at  the  time 
and  in  the  manner  provided  in  that  sec- 
tion ;  and,  if  he  failed  to  do  so,  the  right 
of  exemption  would  be  deemed  to  have 
been  waived,  and  the  property  would  all 
constitute  a  trust  fund  for  the  exclusive 
benefit  of  the  creditors  until  they  were  all 
satisfied.  Theconrtsaid:  "Asagainst  his 
deed,  which  transfers  the  title  to  the  prop- 
erty, the  assignor  can  only  claim  the  right 
of  exemption  by  pursuing  the  method 
prescribed  by  the  statute.  He  has  a  right 
to  claim  the  amount  out  of  real  estate  or 
persoual  property,  or  both;  but,  unless 
prevented  from  doing  so  without  his  own 
fault  or  neglect,  he  must  assert  his  right  in 
the  manner  and  at  the  time  prescribed  by 
the  statute." 

In  the  case  before  us  the  petition  states 


that  the  assignor  was  a  householder  of 
this  state,  and  that  a  few  days  before  the 
appraisement  be  demanded  of  the  assignee 
that  property  of  the  value  of  $600  be  set 
oO  to  him  as  exempt  from  sale,  and  that 
he  then  and  there  designated  and  selected 
the  particular  propertyso  claimed  by  him, 
and  the  assignee  promised  to  have  the 
property  so  set  apart  at  the  time  of  the 
appraisement.  The  assigno  '  was  confined 
to  bis  house  by  sickness  when  the  property 
was  appraised,  and  could  not  be  present 
to  again  assert  his  right  to  exemption, 
and  again  select  the  articles  of  property 
claimed  by  him,  but  relied  upon  tlie  agree- 
ment of  the  assignee  to  protect  his  rigbtii 
in  the  matter.  The  law  contemplates 
that  the  appraisement  shall  be  made  un- 
der the  supervision  of  the  assignee.  Fol- 
lowing the  decisions  of  the  supreme  court 
requiring  a  liberal  construction  of  the  ex- 
emption laws  in  favor  of  the  debtor,  we 
are  of  the  opinion  that  the  petition  shows 
a  substantial  compliance  with  the  statute. 
At  least,  enough  is  stated  to  rebut  the 
presumptiou  of  a  waiver  resulting  from 
the  assignor's  failure  to  be  present  and 
asserthis  rightatthe  timeof  the  appraise- 
ment. Where  the  assignor  substantially 
pursues  the  method  proscribed  by  the  stat- 
ute In  asserting  his  right  to  exemption, 
and  the  assignee  refuses  to  set  oft  property 
to  him,  but  converts  it  into  the  trust  fund, 
the  assignor  is  equitably  entitled  to  the 
proceeds  of  the  property  which  should 
have  been  set  apart  to  hltn ;  and  it  is  the 
duty  of  the  court,  on  proper  application, 
>to  order  the  assignee  to  turn  such  proceeds 
over  to  the  assignor.  The  petition  in  this 
case  was  suIBclent,  and  the  relief  prayed 
f«»r  ought  to  have  been  granted,  unless  the 
answer  contained  facts  sutliclent  to  defeat 
the  right  of  exemption. 

It  is  insiuted  that,  because  the  assignor 
transferred  a  large  amount  of  property  to 
one  Street,  for  his  own  use,  a.nd  to  with- 
draw it  from  the  operation  of  the  assign- 
ment, he  should  not  be  allowed  the  right 
to  the  exemption  expressly  conferred  upon 
him  by  the  statute.  It  appears  by  the 
answer  that  the  assignor  had  given  the 
assignee  an  order  on  Street  for  the  money 
so  transferred  to  him,  but  Street  refused 
to  pay  it  over,  and  the  assignee  had  a  suit 
then  pending  for  Its  recovery.  By  the  re- 
cording of  the  deed  of  assignment,  the 
legal  title  to  all  of  the  property  owned  by 
the  assignor  at  that  time  became  vested 
in  the  assignee  for  the  benefit  of  the  cred- 
itors, including  any  and  all  property  that 
may  have  been  sold,  conveyed,  or  assigned 
by  the  assignor  with  the  intent  to  defraud 
his  creditors.  Seibert  v.  Mllllgan,  110  Ind. 
111.  10  N.  E.  Rep.  929.  Not  only  did  the 
law  bring  the  money  fraudulently  trans- 
ferred by  the  assignor  into  the  trust-estate, 
but  he  executed  a  written  order  volun- 
tarily surrendering  to  the  assignee  all  of 
such  property,  so  that  it  cannot  beclnimcd 
that  the  assignor  should  lecelve  his  exemp- 
tion from  that  fund.  This  beneficent 
provision  of  the  statute  can  only  be  in- 
voked by  one  in  the  character  of  a  house- 
holder, and  was  designed  largely  for  the 
benefit  of  those  dependent  In  a  measure 
upon  the  debtor  for  support,  and  It  can- 
not be  waived  by  contract  prior  to  the  as- 
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siKninent  or  execution.  Maloney  v.  New* 
ton, 85  Ind.566.  Wheretbe  right  of  exenip- 
tiou  is  conferred  by  the  express  terms  of 
the  statute,  and  does  not  depend  upon  an 
enlargement  of  the  statutory  provision  by 
equitable  construction,  the  previous  fruud 
of  the  debtor,  in  transferring  or  withhold- 
ing property  subject  to  execution,  will  not 
defeat  his  right  to  claim  exemption.  This 
doctrine  was  declared  with  much  forceand 
emphasis  in  the  cases  of  Haas  y.  Shaw,  91 
Ind.  384,  and  Douch  v.  Rahner,  61  Ind.  64. 
See,  also,  upon  the  same  subject,  Barkley 
▼.  Mahon,  95  Ind.  101.  State  v.  Read,  94 
Ind.  103;  Over  v.  Shannon,  91  Ind.  99. 
Adopting  the  interpretation  of  the  exemp- 
tion laws  laid  down  in  these  authorities, 
and  which  is  manifestly  ]ust  and  in  keep- 
ing with  the  generally  recognized  princi- 
ples regulating  the  admiuistratlon  of  kin- 
dred statutory  rights,  we  are  required  to 
hold  the  answers  filed  by  the  assignee  In- 
sufficient to  defeat  the  rights  of  the  as- 
signor to  his  exemption.  The  Judgment  is 
reversed,  with  costs,  with  mstructions 
to  the  trial  court  to  sustain  the  demurrer 
to  the  answer,  and  proi-eed  further  In  ac- 
cordance with  this  opinion. 


<154  Mass.  86)  

McGcin:«eb8  v.  Sbannon. 

{Supreme  Judicial  Cov/rt  of  Massachusetts. 
Worcester.    June  35,  1891.) 

WlUTTBN'  CONTB40TS  —  HoDIFIOATIOM    BT  FaBOI/ 
ACREEHEXT. 

Where  one  bnilt  a  house  for  another  under 
a  written  contract  and  specifications  which  did 
not  require  him  to  do  the  papering,  the  latter 
claimea  there  was  an  oral  agreement  made  at  the 
time  allowing  him  to  deduct  taO  for  doing  the 
papering.  Held,  such  oral  agreement  was  incon- 
sistent with  the  written  one,  and  could  not  have 
the  effect  to  vary  it. 

Exceptions  from  superior  court,  Worces- 
tfer county;  C4LBb  Blodoett,  Judge. 

1^'.  A.  Gile,  for  plaintiff.  Verry  &  Gas- 
kitl,  for  defendant. 

C.  Allkn,  J.  The  plaintiff  built  a  bouse 
for  the  defendant  for  a  fixed  price,  under 
a  written  contract  and  specifications 
which  did  not  require  him  to  do  the  paper- 
ing; and  he  now  sues  to  recover  the  bal- 
ance due  therefor.  The  defendant  seeks  to 
deduct  $50.  that  being  the  sum  paid  by 
him  for  papering  the  house.  To  sustain 
this  claim  of  deduction,  he  oSered  evidence 
tending  to  show  that  on  the  day  when 
the  contract  was  executed,  and  before  the 
parties  separated,  the  plaintiff  orally 
agreed  to  do  the  papering  also,  or  to  al- 
low the  defendant  $50  for  doing  It.  The 
defendant  now  contends  that  there  was 
some  evidence  that  this  new  agreement 
became  a  part  of  the  written  contract, 
but  there  is  nothing  to  support  this  con- 
tention except  the  defendant's  testimony 
that  he  told  the  plaintilf "  there  was  on 
the  back  of  the  paper,  written  on  with 
pencil,  there  was  fifty  dollars  to  be  al- 
lowed for  papering,"  and  the  plaintiff 
said  be  understood  It.  There  Is  nothing 
to  show  that  the  writing  Itself,  If  any 
there  was,  was.  before  the  court,  or  what 
the  words  written  really  were.  The  whole 
.  effect  of  the  defendant's  testimony  is  mere- 
ly that  the  plaintiff  agreed  to  the  newpro- 
v.27N.E.no.ll— 56 


vision  orally,  and  not  that  It  was  mutual- 
ly understood  that  a  new  clause,  written 
on  the  contract,  should  be  deemed  to  be 
Incorporated  Into  it  as  a  part  of  the  writ- 
ten contract.  We  cannot  think  that  this 
view,  which  Is  now  suggested  In  argu- 
ment, was  presented  to  the  judge  at  the 
trial,  especially  as  no  copy  of  the  memo- 
randum is  furnished,  and  the  defendant's 
testimony  Itself  is  so  very  vague.  Indeed, 
looking  at  it  narrowly,  he  did  not  even 
testify  that  there  was  in  fact  such  a  mem- 
orandum, but  onl,T  that  he  told  the  plain- 
tiff that  there  was.  It  must  therefore  be 
treated  merely  as  an  oral  agreement, 
which  was  inconsistent  with  the  written 
agreement,  and  was  made  substantially 
at  the  same  time,  and  it  cannot  have  the 
effect  to  vary  it.  It  was  not  an  altera- 
tion of  the  written  contract  by  a  subse- 
quent new  oral  agreement  between  the 
parties,  and  In  this  respect  it  closely  re- 
sembles Clark  V.  Houghton,  12  Gray,  38, 
41.  See,  also,  Doyle  v.  Dixon,  12  Allen, 
576;  FitB  v.  Cormey,  118  Mass.  100;  Frost 
V.  Brigham,  139  Mass.  48.  Exceptions 
overruled. 

(154  Mass.  115) 


Commonwealth  v.  Calhane. 

(Supreme  Judicial  Comt  of  JUasseushusetts. 
Essex.    June  25,  1891.) 

Intoxicatino  Ltqitors  —  "Obioinal  Faokaoeb" — 
Wilson  Biix— Common  KmsASCE. 
Under  the  decision  of  the  United  States  su- 
preme court  in  Wilkerson  v.  Rahrer,  11  Sup.  Ct. 
Rep.  865,  sustainine  the  constitutionality  of  the 
"Wilson  Bill, "  (Act  C!ong.  Aug.  8,  1890,  26  St. 
818,)  which  provides  that  intoxicating  liquors 
brought  into  a  state  shall  be  subject  to  the  police 
laws  thereof  in  the  same  manner  and  to  the  same 
extent  as  if  produced  therein,  and  declaring  that 
the  prior  decision  of  that  court  holding  that  sales 
in  ''original  packages"  were  exempt  from  the 
operation  of  state  prohibitory  statutes  did  not 
anunl  such  statutes,  and  hence  that  it  was  unnec- 
essary to  re-enact-  them,  sales  in  the  original 
packages  of  importation  are  unlawful  under  Pub. 
St.  Mass.  c.  101,  SI  6, 7,  and  constitutes  the  prem- 
ises whereon  such  sales  are  made  a  common  noi- 
sance,  as  therein  provided,  although  saoh  chap- 
ter has  not  been  re-enacted  slnoe  uie  passage  of 
the  "Wilson  BilL" 

Report  from  superior  court,  Essex  coun- 
ty; Sherman,  .Tudge. 

A.  E.  PlllBbury,  Atty.  Gen.,  and  H.  C. 
Bliss,  Asst.  Atty.  Gen.,  for  the  Common- 
wealth.   E.  B.  Falter,  for  defendant. 

L.ATHROP.  J.  This  Is  a  complaint  under 
Pub.  St.  c.  101,  §§  6,  7,  for  keeping  and 
maintaining  a  tenement  nsed  for  the  ille- 
gal sale  and  Illegal  keeping  of  intoxicat- 
ing liquors  on  August  1,1890,  and  on  divers 
other  days  and  times  between  that  day 
and  September  16, 1890.  At  the  trial  In 
the  superior  court  on  appeal  the  govern- 
ment relied  upon  sales  mode  by  the  defend- 
ant of  several  bottles  of  Intoxicating  liq- 
uors on  August  15,  1890,  at  the  place 
mentioned  in  the  complaint.  It  was  ad- 
mitted for  the  purposes  of  the  case  that 
tne  defendant  was  the  agent  of  certain 
wholesale  dealers  in  N.ew  York,  who 
shipped  liquors  to  him  In  bottles,  packed 
in  barrels  and  boxes,  securely  nailed  up; 
that  he  unpacked  the  bottles  therefrom, 
and  sold  and  offered  them  for  sale;  and 
sold    no    other  liquors.    The  defendant 
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asked  the  Judge  to  rule  that  these  factg 
Justified  him  In  keeping  and  nelllng  the 
llquort)  mentioned.  The  Judge  refused  bo 
to  rule.  The  Jury  returned  a  verdict  ot 
guilty,  and  the  Judge  reported  the  case 
for  the  determination  of  this  court.  At 
the  argument,  the  defendant  contended: 
(1)  That  each  bottle  u{  liuaor  constltated 
an  original  package,  which  he  had  a  right 
to  sell  under  the  decision  of  the  supreme 
court  of  the  United  States  in  the  case  of 
Leisy  V.  Hardin,  ]3f>  U.  8. 100,  10  Sap.  Ct. 
Rep.  681.  (2)  That  the  United  States  Stat- 
ute of  August  8, 1890,  is  unconstitutional. 
This  act  provides  "that  all  fermented,  dis- 
tilled, or  other  intoxicating  liquors  or 
liquids  transported  Into  any  state  or  ter- 
ritory, or  remaiuing  therein  for  use,  con- 
sumption, sale,  or  storage  therein,  shall, 
upon  arrival' in  such  state  or  territory,  be 
subject  to  the  operation  and  effect  of  the 
laws  of  such  state  or  territory  enacted 
ifl  the  exercise  of  its  police  powers,  to  the 
same  extent  and  in  the  same  manner  as 
though  such  liquids  or  liquors  had  been 
produced  in  such  state  or  territory,  and 
shall  not  be  exempt  therefrom  by  reason 
of  being  introduced  in  original  packages 
or  otherwise. "  (3)  That  by  the  true  con- 
struction of  this  statute  it  has  no  force  or 
effect  in  any  state  until  such  state  has 
enacted  new  laws.  The  statute  under 
whicn-the  defendant  was  convicted  was 
enacted  In  the  exercise  of  the  police  powers 
of  the  commonwealth.  Com.  v.  Intoxicat- 
ing Liquors,  116  Mass.  15.3;  same  case,  sub 
nom.  Keer  Co. V. Massachusetts,  97  U.S. 25. 
By  the  express  terms  of  the  United  States 
statute  ot  August  8, 1890.  intoxicating  liq- 
uors brought  into  a  state  are  not  exempt 
from  the  operation  of  such  laws,  wbetberln- 
t  rod  uced  i  n  original  packages  or  otherwise. 
Unless,  therefore,  the  defendant  can  main- 
tain the  affirmative  of  his  second  and 
third  Contentions,  he  shows  no  Justifica- 
tion for  his  acts.  Since  the  argument  ot 
this  case  the  supreme  court  of  the  United 
States  has  decided  that  the  United  States 
statute  of  August  8, 1890,  Is  constitution- 
al, and  has  effect  In  a  state  without  a  sub- 
sequent re-enactment  of  Its  legislation  on 
the  subject  of  intoxicating  iiquors.  Wllker- 
son  V.  Bahrer,  11  Sup.  Ct.  Kep.  863.  As 
this  decision  Is  binding  upon  us,  and  is 
conclusive  of  the  questions  raised  by  the 
defendant,  further  consideration  of  them 
Is  unnecessary,  and  we  need  not  deter- 
mine whether,  independent  of  the  statute, 
the  case  falls  within  the  decision  ot  Leisy 
V  llnrdln,  ubl  supra.  Judgment  on  the 
verdict. 


Johnston  v.  United  States  Life  Ins.  Co. 

iSupreme  Judicial  Court  of  Massachusetts. 
Suflolk.    June  25, 1891.) 

SiT-OrF — Loans  to  Aqbnt. 
Under  an  agreement  by  a  principal  to 
"lend  and  advance"  a  certain  snm  per  month  to 
his  agent,  "which  snm  shall  be  a  lien,  until  dis- 
charged, upon  his  •  •  •  commissions  afore- 
said, "  sums  so  loaned  constitute  a  valid  set-oH, 
in  an  action  by  the  agent  for  commissions. 

Exceptions  from  superior  court,  Suffolk 
county ;  John  Lathrop,  Jndge. 

Action  by  William  C.  Johnston  against 
the  United  States  Life  InsuranceCompany 


to  recover  commissions.     From  a  Judg- 
ment for  defendant,  plaintiff  appeals. 

Charles  E.  Todd,  for  plaintiff.  Arthur 
F.  Means,  for  defendant. 

C,  Allen,  J.  It  is  dilficnlt  to  see  that 
any  question  of  law  ta  presented  by  thia 
bill  of  exceptions.  By  the  contract,  the 
company  agreed  "  that,  should  his  busi- 
ness require  it,  they  will  lend  or  advance 
to  said  agent,  in  equal  monthly  install- 
ments, during  the  first  year  of  this  con- 
tract, the  sum  of  one  hundred  and  fifty 
dollars  per  month;  which  said  sum,  or 
any  part  thereof,  so  advanced  shall  b^  a 
lien  until  discharged  upon  his  first  and  re- 
newed commissions  aforesaid. "  Under 
this  stipulation,  the  defendant  lent  or  ad- 
vanced to  the  plaintiff  f  1,800  over  and 
above  all  sums  due  him,  except  the  com- 
missions now  sued  lor.  This  sum  consti- 
tuted a  debt  due  from  the  plaintiff  to  the 
defendant.  It  has  never  been  paid.  There 
Is  nothing  in  the  defendant's  letters  releas- 
ing the  plaintiff  from  the  debt,  even  U  the 
proposals  contalne<l  in  said  letters  had 
been  accepted.  But  they  were  not  accept- 
ed. On  the  other  band,  even  before  tne 
date  of  the  defendant's  second  letter,  the 
plaintifl  sent  his  letter  cancelling  the  con- 
tract. The  order  of  the  court  was  clearly 
right.    Exceptions  overruled. 


(154  Mass.  lOS) 

Ttnhalk  v.  Randall. 

(Supreme  Judicial  Court  of  Massachugetti. 
Suffolk.    June  85, 1891.) 

CONTIUOT— CoNSTBtJOTIOX. 

One  who  receives  from  another  certain  cou- 
pons, with  the  understanding  tliat  they  are  to  be 
collected  when  due,  and  ttie  proceeds  remitted  to 
him,  if  living,  and,  if  not,  to  be  kept  as  compen- 
sation for  services  rendered,  becomes  entitled  to 
the  coupons  not  due  and  proceeds  not  remitted  at 
the  time  of  death. 

Exceptions  from  superior  court,  Suffolk 
county ;  John  Latbkop,  Judge. 

J.  R.  Smith,  for  plaintiff.  A.  Russ  and 
D.  A.  Dorr,  for  defendant. 

Holmes,  J.  This  Is  an  action  to  recover 
the  proceeds  or  valne  of  certain  coupons 
received  by  the  defendant  from  Dama,  tho 
plaintiff's  intestate,  to  collect.  Tbe  real 
dllTerencA  between  the  plaintiff  and  tbe  de- 
fendant, in  their  argument  before  ns,  is  In 
the  Interpretation  ot  the  defendant's  evi- 
dence. The  defendant  testified  in  different 
forms  that  Dama,  after  delivering  the 
coupons  to  him,  tOld  him  to  remit  tbe 
proceeds  to  Dama,  who  was  just  return- 
ing to  San  Franclso,  but  if  Dama  never 
came  hack  to  keep  them  In  part  pay  for 
services.  The  plaintiff  treats  this  as  lan- 
guage looking  only  to  the  future,  as  In 
Fearing  v.  Jones,  149  Mass.  12,  20  N.  B. 
Rep.  199.  But  It  was  at  least  possible  for 
the  Jury  to  find  that  Dama  purported  to 
transfer  a  present  right  to  the  defendant, 
and  that  the  case  stood  as  if  Dama  had 
delivered  the  coupons  to  the  defendant  at 
the  moment  of  the  conversation  as  his 
property,  whether  by  way  of  gift  or  pay- 
ment Is  not  material,  on  the  condition, 
however,  that  if  Dama  was  alive  when 
the  coupons  fell  due,  then  the  proceeds 
should  be  remitted  to  him.    II  the  Jury 
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fonnd  that  to  be  wbat  happened,  the  de- 
fendant got  a  good  title  to  the  coupons 
not  dneatDama's  death.  This  is  what 
we  understand  the  Instructions  to  the  jury 
to  mean,  iJee  Davis  v.  Ney,  125  Mass.  590; 
Stone  T.  Hackett,  12  Gray,  327.  Excep- 
tions overruled. 

(1^  Mass. 


84)  

McDonald  t. 


Faulkner. 


(Supreme  JwMctai  Court  of  Massaehiuetts. 
Middleeex.    May  20, 1891.) 

ArrACHMBKT— Rights  o»  MoBTOAeEK— Sai.b— Iir- 

TBRKST. 

1.  Pub.  St.  Mass.  c.  161,  fi  80,  81,  directs  the 
eonxt,  where  a  mortgagee  is  sommoned  as  trustee 
in  aa  attachment  suit,  under  section  79,  to  ascer- 
tain wbat  is  justly  due  on  the  mortgage,  and  di- 
rect the  attaching  creditor  to  pay  it  within  a  cer- 
tain time,  and  provides  that,  if  he  does  not,  the 
attachment  shall  be  7oid.  Seld,  that  exceptions 
to  the  refusal  of  the  court  to  rule  that  a  sale  of 
mortgaged  property  under  attachment  was  proper, 
and  to  lis  order  to  pay  to  the  mortgagee  a  larger 
snm  tiian  the  proceeds  of  such  sale,  are  properly 
made  at  the  time  thereof,  as  such  questious  can- 
not be  raised  in  a  subsequent  suit  for  conversion 
by  the  mortfragee. 

3.  Even  it  the  sale  limited  the  mortgagee's 
rights  to  a  return  of  the  proceeds,  this  would  not 
affect  the  question  of  the  amount  due  on  the  mort- 
gage, to  be  determined  by  the  oourt,  or  its  power 
to  order  payment  thereof. 

8.  The  OTOvisions  for  sale  of  attached  prop- 
erty (Pub.  Sb.  Mass.  %i  89-108)  are  subject  to  the 
provision  of  section  80,  that,  if  the  attaching 
creditor  does  not  pay  the  mortgagee  as  directed, 
his  attachment  shall  be  void. 

4.  Interest  on  the  mortgagee's  claim  Is  prop- 
erly computed  at  the  rate  stipulated  in  the  notes 
given  therefor,  up  to  the  time  of  the  order,  not- 
withstanding the  attachment. 

Exceptions  from  superior  court,  Middle- 
sex county;  Lincoln  F.  Brigham,  JudKe. 

J.  F.  Pickering  and  J.  W.  Pickering,  for 
plaintiff.  Luad,  Jewell  &  Welch,  for  tros- 
tee. 

HuLMEB,  J.  In  this  case  an  attachment 
was  made  of  personal  property,  and  the 
morteagee  was  sommoned  as  trustee  un- 
der Piib.  St.  c.  161,  §  7&).  Subsequently,  on 
application  by  the  plaintiff,  the  attaching 
officer,  purporting  to  act  under  Pub.  St. 
c.  161,  §  90  et  seq.,  sold  the  attached  prop- 
erty. Tlie  net  proceeds  of  the  sale  were 
f44.99.  The  trustee,  as  appears  by  his  an- 
swers to  the  plaintiff's  Interrogatories, 
was  the  bolder  of  thi-ee  mortgages  on  the 
attached  property,  amounting  to 9308  and 
Interest,  or  much  more  than  the  proceeds 
of  the  sale.  He  moved  the  court  for  an 
order  of-  payment,  as  provided  in  Id.  c. 
161,  §  80.  The  court  found  the  mortgages 
to  be  valid,  and  that  there  was  due  on 
them,  upon  the  day  of  the  order,  $781.29, 
and  ordered  that  sum  to  be  paid  in  eight 
days.  The  case  Is  before  us  on  the  plaln- 
tin'e  exceptions  to  the  refusal  of  the  court 
to  mle,  in  substance,  that  the  officer  had 
a  right  to  sell  as  he  did,  and  that  after  the 
sale  the  court  could  not  order  any  sum  of 
money  to  be  paid  the  trustee  and  mort- 
gagee in  excess  of  the  amount  in  the  offi- 
cer's bands  as  shown  by  his  return,  and 
that  that  amount  is  presumed  to  be  the 
equivalent  of  the  property.  The  plalntlR 
also  excepts  to  the  refusal  to  rule  that 
interest  did  not  run  at  the  rate  stipulated 
m  the  notes  after  the  attachment,  and  to 


calculation  of  Interest  at  the  rate  of  the 
notes  up  to  the  date  of  the  order. 

A  preliminary  objection  has  l)een  sng- 
gented  that  the  exceptions  are  premature, 
and  that  the  proper  time  to  raise  theques- 
tions  argued  will  be  when  the  mortgagee 
brings  an  action  for  the  conversion  of  the 
mortgaged  property,  if  he  shall  sec  fit  to 
do  so  hereafter.  But  this  cannot  be.  If 
tbe  order  of  thecourt  stand^i,  it  is  an  ad- 
judication of  the  matters  passed  upon  by 
it,  and  will  be  conclusive  between  the  par- 
ties In  any  later  suit.  The  court  is  em- 
powered and  directed  by  Id.  c.  161,  5§  80, 
81,  to  inquire  into  the  validity  tn  the 
mortgage  if  disputed,  to  find  what  Is  just- 
ly due  upon  It,  and  to  direct  the  attaching 
creditor  to  pay  It'  to  the  mortgagee  with- 
in a  certain  time.  If  tbe  creditor  does  not 
pay  or  tender  the  'sum  within  the  time, 
the  attachment  Is  to  be  void  and  the  prop- 
erty is  to  be  restored.  If  thecourt  makes 
such  an  order,  and  the  property  Is  not 
restored,  and  the  mortgagee  then  brings 
suit,  it  will  be  too  late  to  set  up  that  the 
order  was  erroneous  because  It  required 
too  large  a  sum  to  be  paid.  An  error  of 
that  sort  would  not  make  the  order  void, 
and  tbe  attaching  creditor  will  have  had 
the  conditions  of  this  right  to  keep  his  at- 
tachment conclusively  established  against 
blm. 

It  is  true,  however,  that  the  plaintiff's 
exceptions  might  be  disposed  of  without 
considering  the  most  Important  aspect  of 
them.  Even  if  tbe  sale  was  effective 
against  the  mortgagee  so  as  to  substi- 
tute the  proceeds  for  the  property,  and 
therefore  to  limit  the  mortgagee's  rights, 
in  cose  tbe  amount  of  bis  debt  is  not  paid, 
to  a  return  of  the  proceeds,  that  would 
not  affect  the  question  to  be  determined 
by  the  court,  under  section  80,  or  the 
power  of  the  court  to  determine  It.  The 
Inquiry  of  the  court,  under  section  SO,  has 
no  mure  to  do  with  the  amount  of  the 
proceeds,  where  there  has  been  a  sale, 
than  It  has  with  the  value  of  the  proper- 
ty, where  there  has  not  been  one.  By  the 
plain  words  of  the  section,  the  court  is  to 
ascertain  the  amount  of  the  debt  in  every 
case,  and  to  order  its  payment.  'Then  it 
Is  for  the  creditor  to  make  up  bis  mind 
whether  to  pay  or  to  lose  bis  attachment. 
What  will  be  his  liability  if  be  does  not 
pay  Is  a  matter  which  comes  up  at  a^  later 
stage. 

But,  to  save  a  second  resort  to  this 
court,  we  will  go  further,  and  say  That.  In 
our  opinion,  the  rulings  requested  were 
wrong,  and  that  the  sale  by  tbe  attaching 
officer  did  not  have  tbe  effect  attributed 
to  it  by  the  plaintiff.  If  we  should  as- 
sume, as  seems  to  be  assumed  in  Porter 
v.  Warren,  119  Mass.  635,  638,  as  well  as  In 
Jackson  v.  (7olcord,  114  Maes.  60,  62,  that 
the  provisions  for  sale  of  personal  proper- 
ty attached  (Pub.  St.  c.  161,  §§  89-103)  ap- 
ply to  mortgaged  as  well  as  to  unincum- 
bered property,  nevertheless  we  should  be 
of  opinion  that  they  are  subject  to  the 
peremptory  and  unqualified  enactment  In 
section  80  that.  If  tbe  attaching  creditor 
does  not  pay  as  directed,  the  attachment 
shall  be  void,  and  the  property  shall  be 
restored. 

Something  must  yield,  In  order  to  rec> 
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oncUe  the  different  parts  of  the  chapter, 
and  both  the  history  ol  leKialatlon  and 
conBideratioDs  of  justice  convince  us  that, 
if  the  provisions  for  sale  apply  at  all,  Ibey 
are  subordinate  to  the  rights  of  the  mort- 
(lagee.  The  proviBlons  for  sale  go  bacli  to 
St.  1822,  c.  93.  At  that  time  mortgaged 
personal  property  was  not  subject  to  at- 
tachment. In  1829  attachment  of  such 
property  was  permitted,  but  on  the  ex- 
press condition  that  the  mortgageeshonld 
first  be  paid  or  tendered  the  full  amount 
of  bis  demand.  St.  1829,  c.  124,  §  2.  At 
this  time,  therefore,  there  could  be  no 
qnestion  as  to  selling  perishable  property 
befora  the  mortgagee  was  paid.  At  this 
time,  also,  so  far  as  we  It  now,  there  were 
no  provisions  for  recording  mortgages, 
which  seems  first  to  have  been  introduced 
by  St.  1832.  c.  167.  and  it  was  assumed 
that  the  property  would  be  in  the  mort- 
gagee's bands,  as  appeared  by  the  lan- 
guage of  the  act  of  1829,  (section  1,  the 
mortgagee  "shall  deliver  over  the  proper- 
ty;" section  2,  "Mortgagee,  pledgee,  or 
bolder,'')  and  of  the  note  of  the  commia- 
Bioners  to  Rev.  St.  c.  90,  §  69.. ("When  be 
finds  bis  pledge  taken  from  bim. ")  It  fol- 
lows that  the  mortgagee  was  assumed  to 
know  of  the  attachment  as  soon  as  it 
was  made.  The  Bevised  Statutes,  (chap- 
ter 90,  §  78  et  seq.,)  In  their  revision  of  the 
act  of  1829,  make  the  same  assumption, 
notwithstanding  the  fact  that  in  the  mean 
time  recording  had  been  provided  as  a 
substitute  for  poasession.  Making  this 
assumption,  the  revisers,  instead  of  keep- 
ing the  condition  precedent  that  the  mort- 
gagee should  he  paid,  contented  them- 
selves with  providing  that  the  attach- 
ment should  be  dissolved  and  the  proper- 
ty restored,  and  that  the  attaching  cred- 
itor should  be  liable  torany  damages, etc., 
unless  the  amount  of  the  mortgage  debt 
was  paid  or  tendered  within  24  hours  after 
the  mortgagae,  pawnee,  or  holder  had  de- 
manded payment,  and  rendered  a  just  and 
true  account  of  the  debt.  Rev.  St.  c.  90. 
§  79,  commissioners'  note  to  section  69. 
Certainly,  after  reading  the  acts  and  notes 
which  we  have  cited,  it  is  hard  to  bflleve 
that  thus  far  it  ever  had  been  supposed 
that  mortgaged  chattels  could  be  sold  by 
the  attaching  officer,  and  it  isquiteincred- 
Ible  that  there  was  any  power  to  override 
the  mortgagee's  right  to  a  return  by  a 
sale.  Evidently  it  was  expected  that  the 
mortgagee  would  be  paid  or  would  receive 
back  his  pledge  in  a  Vjery  short  time  after 
the  attachment. 

Next  came  the  act  of  1844.  St.  1844,  c. 
148,  §§2-6:  Gen.  St.  c.  123,  §§67-71;  Pub.  St. 
c.  161,  §§  79-S3.  This  provides  for  attach- 
ment of  mortgaged  property  in  the  bands 
of  the  mortgagor,  and  allows  the  mort- 
gagee to  be  summoned  as  trustee,  and 
questioned  as  to  the  boon  Odea  of  the 
mortgage.  Under  this  statute  the  mort- 
gagee has  not  the  right  to  payment  with- 
in 10  days,  but  must  await  the  determina- 
tion of  the  validity  of  his  mortgage,  and 
of  the  amount  due  upon  it.  Martin  v. 
Bayiey,  1  Allen,  381,  883.  But  when  the 
amount  is  determined,  the  statute  says, 
in  terms,  as  the  Public  Statutes  still  say, 
that,  unless  it  is  paid,  the  attachment 
shall  be  void,  and  the  property  restored. 


Section  S.  'When  the  act  of  1844  was 
passed,  even  if  the  existing  provisions  for 
sale  applied  to  Mortgaged  property,  this 
sweeping  provision  of  section  8  plainly  ■ 
overrode  them,  and  go verntnl  every  attach- 
ment made  under  the  act.  But,  if  that 
was  its  construction  then,  that  is  still  Its 
construction,  notwithstanding  its  codifi- 
cation in  the  General  and  Public  Statutes. 
Wright  V.  Dressel,  140  Mass.  147,  149,  8  N. 
E.  Rep.  6.  It  is  under  this  act  as  codified 
that  the  plaintiff  proceeded. 

It  may  be  said  that  our  construction 
renders  the  right  to  attach  mortgaged 
perishable  property  in  this  manner  of  lit- 
tle value,  as  It  either  takes  away  or  makes 
impracticable  and  valueless  the  right  to 
sell  the  goods  attached.  Very  possibly 
this  is  true.  But  there  is  no  justice  in  ex- 
tending the  hardships  which  a  debtor  may 
bare  to  suffer  at  the  bands  of  a  creditor 
to  a  stranger  to  the  suit  who  has  a  par- 
amount lien  on  the  property.  The  first 
consideration  is  to  protect  bim,  and  to 
that  the  right  of  attaching  his  mof  tga- 
gor's  property  must  yield. 

The  computation  of  Interest  on  the 
notes  after  maturity,  at  the  rate  stipulat- 
ed before  maturity,  notwithstanding  the 
attachment,  was  according  to  the  decis- 
ions in  this  state.  Union  Inst,  for  Savings 
V.  Boston,  129  Mass.  82;  Lamprey  v.  Ma- 
son, 148  Mass.  231,  235, 19  N.  E.  Rep.  350. 

Exceptions  overruled. 


(48  Ohio  St   435) 

State  ex  rel.  Gai.laghbb  v.  Campbell 
et  al. 

{Supreme  Court  of  Ohio.    June  16, 1891.) 

Makdjlhcs  to  Statb  Ovficbbs— Leoislativb  Ap- 
portionment. 

1.  Where  the  governor,  auditor,  and  secretary 
of  state,  or  a  majority  of  them,,  as  the  board  cre- 
ated by  section  11,  art.  11,  of  the  constitution,  for 
the  decennial  apportionment  of  the  state  for  mem- 
bers of  the  general  assembly,  have  made  an  ap- 
portionment, they  cannot  bo  required,  by  rmm- 
damtu  or  otherwise,  to  make  another  «m)ortion- 
ment,  unless  the  apportionment  as  made  so  fttr 
disregards  the  principles  prescribed  by  the  con- 
stitution as  to  warrant  the  court  in  saying  that 
it  is  no  apportionment,  and  should  be  treated  as 
a  nullity. 

2.  The  apportionment  made  by  the  board, 
concurred  inoytbe  auditor  and  seGretarr  of  state, 
at  the  session  of  the  board  held  April  13,  1891, 
does  not  violate  any  of  the  principles  presoribed 
by  the  constitution,  and  is  a  valid  apportionment. 

{SyUalms  by  the  Court.) 

Application  for  writ  of  maadHtnnH. 

v.  C.  howery,  John  S  Frieaner,  and 
Powell,  Owen,  Ricketts  iHk  Black,  for  re- 
lator. D.  K.  Wataoa,  Atty.  Gen.,  and  A. 
C.  Tbompaon,  tor  defendants. 

MiNSHALL,  J.  On  April  13, 1891,  the  gov- 
ernor, auditor,  and  secretary  of  state. 
cu;ting  under  the  power  conferred  on  them 
as  a  board  by  the  eleventh  section  of  the 
eleventh  article  of  the  constitution,  pro- 
ceeded to  and  did  make  an  apportion- 
ment for  members  of  the  general  Assembly 
of  the  state  for  the  decennial  period  coiu- 
mencingl891.  It  is  claimed  that  in  mak- 
iug  the  senatorial  apportionment  the  pro- 
visions of  the  constitution  have  been  dis- 
regarded, and  that  the  board  should,  by 
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the  order  of  this  coort,  be  compelled  to 
make  a  new  one.     % 

It  iB  evident  that,  in  exercising  the  Juris- 
dictlun  here  invoiced,  this  court  cannot, 
as  a  court  of  appeal,  review  what  has 
been  done  by  the  board  in  making  a  sena- 
torial apportionment  ot  tlie  state.  No 
such  power  is  conferred  upon  this  or  any 
other  court  of  the  state,  by  the  constitu- 
tion, over  the  officers  designated  by  it  to 
make  theapportioninent  in  question;  and. 
If  it  were,  it  could  not  be  exercised  in  a 
proceeding  in  wHnd&mvs,  the  purpose  of 
wb<cb  jurisdiction  is  to  compel  a  board  or 
tribunal  to  exercise  its  powers  or  Jurisdic- 
tion :  not  to  control  its  discretion,  or  su- 
pervise its  proceedings.  Such  Jurisdiction 
Is  appellate,  and  can  only  be  exercised, 
when  conferred,  lu  a  proper  proceeding  for 
that  purpose.  In  treating  the  subject  of 
jurisdiction  in  mandawus,  Mr.  High,  in 
his  work  on  Extraordinary  Legal  Beme- 
dies,  (section  24,) says:  "Stated in  general 
terms,  the  principle  is  that  mandaams 
will  lie  to  compel  the  performance  ot  du- 
ties purely  ministerial  in  their  nature,  and 
BO  clear  and  specific  that  no  element  of 
discretion  is  left  in  their  periormance,  but 
tba  c,  as  to  all  acts  or  duties  necessarily 
calling  tor  the  exercise  ot  judgment  and 
discretion  on  the  part  of  the  oflBcer  ur 
body  at  whose  hands  their  performance  is 
required,  mandamua  will  not  lie.  The  ap- 
plication of  the  rule  is  universal,  and  its 
illustrations  are  as  multiform  as  are  ap- 
plications for  the  aid  of  this  extraordi- 
nary remedy.  It  applies  with  special  force 
to  cases  where  the  aid  of  maadamua  is 
sought  against  inferior  courts  or  judges, 
public  officers,  municipal  authorities,  and 
corporate  officers  generally:  and.  in  all 
these  cases,  it  is  the  determining  principle 
In  guiding  the  courts  to  a  correct  conclu- 
sion. And, "  hecontinues, "  whenever  such 
officers  or  bodies  are  vested  with  discre- 
tionary power  as  to  the  periormance  of 
any  duty  required  at  their  bands,  or 
where,  in  reaching  a  given  result  of  official 
action,  they  are  necessarily  obliged  to  use 
some  degree  ot  judgment  and  discretion, 
while  mandamus  will  lie  to  set  them  in 
motion,  and  to  compel  action  upon  the 
matters  in  controversy,  it  will  in  no  man- 
ner interfere  with  tbe  exercise  of  such  dis- 
cretion, nor  control  or  dictate  the  judg- 
ment or  decision  which  shall  be  reached. " 
See,  also,  Mos.  Mand.  15;  and  Ex  parte 
Black,  1  Ohio  St.  30,  37. 

Hence  it  is  not  sufficient  in  this  proceed- 
ing that  we  might  be  of  the  opinion  that 
we  could  make  a  better  apportionment 
than  has  been  made  by  the  board.  To 
authorize  this  court  to  interiere  and  com- 
mand the  board  to  make  another  appor- 
tionment, the  apportionment  made  must 
BO  far  violate  the  rules  prescribed  by  tbe 
constitution  as  to  enable  us  to  say  that 
what  has  been  done  is  no  apportionment  at 
all,  and  should  lie  wholly  disregarded.  If 
by  any  fair  construction  of  the  principles 
prescribed  by  the  constitution  tor  making 
an  apportionment  the  one  made  may  he 
sustained,  then  it  cannot  be  disregarded 
and  a  new  one  ordered.  The  subject  is 
provided  for  by  the  eleventh  article  of  the 
constitution,  entitled  "Apportionment." 
Tbe  first  section  provides  that  the  appor- 


tionment ot  the  state  for  members  of  the 
general  assembly  shall  be  piade  every  lo 
years  after  the  year  1851,  as  provided  in 
that  article.  The  first  five  sections  make 
provision,  in  terms,  for  tbe  apportionment 
of  representatives  among  tbe  counties  ot 
the  state  in  the  house  ot  representatives. 
The  sixtb  to  the  ninth,  inclusive,  relate 
exclusively  to  the  method  of  senatorial 
apportionment.  The  tenth  contains  this 
provision :  "  Aud  no  change  shall  ever  be 
made  in  the  principles  of  representation  as 
herein  established,  or  in  the  senatorial  dis- 
tricts, except  as  above  established. "  By 
the  sixth  section  the  method  ot  ascertain- 
ing the  ratio  tor  a  senator  at  any  subse- 
quent apportionment  is  prescribed;  that 
is  to  say,  it  is  to  be  "  ascertained  by  divid- 
ing tbe  whole  population  ot  tbe  state  by 
the  number  thirty-five."  By  the  seventh, 
tbe  counties  ot  the  state  are  divided  into  33 
senatorial  districts,  the  county  of  Hamil- 
ton being  one.  The  other  two  sections 
are  as  follows:  "Sec.  8.  The  same  rules 
shall  be  applied  in  apportioning  the  frac- 
tious ot  seuatorial  districts  and  in  annex- 
ing districts  which  may  hereafter  haveless 
than  three-fourths  of  a  senatorial  ratio  as 
are  applied  to  representative  districts. 
Sec.  9.  Any  county  forming  part  of  a  sen- 
atorial district,  having  acquired  a  popula- 
tion equal  to  a  full  senatorial  ratio,  shall 
be  made  a  separate  senatorial  district  at 
any  regular  decennial  apportionment,  if  a 
full  senatorial  ratio  shall  be  left  in  the  dis- 
trict from  which  it  shall  be  taken. "  . 

Now,  it  is  not  disputed  but  that  tbe 
third  and  fifth  sections,  which  by  their 
terms  apply  only  to  representative  appor- 
tionment, apply  also,  by  tbe  reference  con- 
tained in  the  eighth  section,  to  senatorial 
apportionment,  so  that  in  apportioning 
tractions  and  in  annexing  districts  which 
may  have  less  than  three-fourths  of  a 
ratio  the  same  rules  are  to  be  applied  as 
are  applied  by  these  sections,  respectively, 
torepresentativedietricts.  Thatistosay,  . 
by  the  third  section,  when  any  senatorial 
district  shall  have  a  fraction  above  tbe 
ratio  so  large  that,  being  multiplied  by 
five,  the  result  would  be  equal  to  one  or 
more  senatorial  ratios,  additional  sena- 
tors shall  be  apportioned  tor  such  ratios 
among  the  several  sessions  ot  tbe  decen- 
nial period,  as  is  done  in  the  case  ot  repre- 
sentative districts.  And  by  section  5,  it,  in 
fixing  any  subsequent  senatorial  ratio,  a 
district  previously  entitled  to  separate 
senatorial  representation  shall  have  less 
than  the  number  required  by  tbe  new 
ratio  tor  a  senator,  such  district  shall  be 
attached  to  the  district  adjoining  it  hav- 
ing the  least  number  of  inhabitants;  and 
the  senatorial  representation  of  the  dis- 
trict BO  formed  must  then  be  determined 
as  therein  provided.  Butitisalso  claimed 
by  tbe  defendants  that,  by  the  reference 
contained  in  section  8,  the  provisions  ot 
section  4  are  also  made  applicable  to  sen- 
atorial apportionment,  as  well  as  sec- 
tions 3  and  5.  This  is  controverted  by 
the  relator.  This  section  would,  on  the 
claim  ot  the  defendants,  mutatis  mutan- 
dis, read  as  follows:  "Any  district  form- 
ing with  another  district  or  districts  a 
senatorial  district  during  one  decennial 
period,  it  it  have  acquired  sufficient  popu- 
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latlon  at  thenextdecennial period, shall  be 
entitled  to  separate  represeutation  it  there 
be  lett  In  the  dlatriet  from  which  It  shall 
have  been  separated  a  popnlatlon  suffl- 
dent  for  a  senator;  but  no  such  change 
shall  be  made  except  at  the  regular  decen- 
nial period  for  the  apportionment  of  sena- 
tors. "  Under  the  provisions  of  this  sec- 
tion, so  applied,  It  is  argued  that  when  a 
district  Is  once  annexed  to  another  nnder 
the  prnvlBons  of  section  5  the  district  so 
formed  continues  to  be  a  senatorial  dis- 
trict through  each  succeeding  decennial 
period  nntll  a  period  is  reached  when,  by 
the  growth  of  population,  it  aKuln  attains 
a  full  senatorial  ratio,  and  becomes,  by 
the  application  of  section  4,  again  entitled 
to  separate  senatorial  representation, 
provided  there  is  left  In  the  district  from 
which  It  is  to  be  separated  population 
sufficient  fur  a  senator.  In  support  of 
this  view  la  cited  the  practice  that  has  ob- 
tained with  reference  to  the  district  formed 
in  1861  by  the  union  of  the  17th  and  28tli 
districts,  and  continued  to  this  time,  and 
the  reason  given  by  the  several  boards  for 
continuing  the  annexation,  which  seems 
based  on  the  idea  that  section  4  applies  to 
nenaturial  as  well  as  to  representative 
districts;  and  argue  that,  in  the  absence 
of  any  absolute  requirement  of  the  con- 
stitution, associations  formed  by  such 
long-continued  annexation  should  not  be 
broken  up  by  separation  when  neither  of 
the  constituent  districts  is  entitled  tosep- 
arate  representation,  and  either,  on  being 
separated,  must  be  reannexed  to  some 
other  district.  On  the  other  hand.  It  is 
argued  that  at  the  end  of  eauh  decennial 
period  the  original  districts,  however  they 
may  have  beeh  united  by  annexation, 
again  segregate, — in  other  words,  fall 
apart  by  limitation, — and  that  it  then  be- 
comes the  duty  of  the  board  to  make  a 
new  apportionment,  without  any  refer- 
ence to  the  manner  in  which  the  districts 
were  annexed  prior  thereto. 

There  is  much  force  in  the  argument  uf 
the  relator,  but  we  do  not  find  It  neces- 
sary to  decide  the  question ;  for,  admit- 
ting what  is  claimed  in  regard  to  the 
segregation  of  the  original  districts  at  the 
end  of  each  decennial  period,  and  It  does 
not  follow  that  tbe  apportionment  made 
by  the  board  should  be  treated  as  a  nulli- 
ty. No  claim  Is  made  that  to  the  districts 
as  formed  representation  for  fractions 
has  not  been  apportioned  as  required  by 
the  third  section.  The  claim  is  that  in 
the  annexation  of  districts  not  having 
the  requisite  population  for  separate  rep- 
reseutatkin,  according  to  the  ascertained 
senatorial  ratio,  the  requirement  of  the 
constitution  that  each  district  falling  be- 
low the  requisite  fraction  of  this  ratio 
shall  be  annexed  to  the  adjoining  district 
having  the  least  number  of  inhabitants 
has  been  disregarded  A  senatorial  ratio 
ascertained  as  required  by  the  constitu- 
tion is,  for  the  present  decennial  period, 
104.924,  so  that  a  population  of  78,69S, 
three-fourths  of  a  full  ratio,  is  the  least 
population  a  district  can  have,  and  be 
entitled  to  separate  representation.  In 
consequence  of  the  change  in  the  relative 
population  of  the  original  districts,  14  of 
them  havelost  their  right  to  separate  rep- 


resentation In  the  senate,  and  are  each  re- 
quired to  be  attached  to  some  other  dis- 
trict adjoining  it,  having  the  least  popnla- 
tion.  The  districts  to  be  attached  arethe 
2d, 4th,  5th, 6th,  1+th,  16th.  ITtli,  18th, l»th, 
20th,  24th,  27th,  28th.  and  2»th.  The  re- 
lator concedes  that  the  board  has  proper- 
ly apportioned  10  of  these  districts  by 
uniting  them  as  follows :  Tbe  2d  with  the 
4th,  the  5th  with  the  6th,  the  20tb  with 
the  22d,  the  24tb  witli  the  26tb,  and  the 
27th  with  the  29th.  The  other  districU 
have  been  formed  into  Joint  districts  as 
follows :  The  28th,  with  a  popnlatiun  of 
61,148,  is  attached  to  the  17th,  having  a 
population  uf  45,720;  the  18th,  witb  a  pop- 
ulation of  73,321,  is  attached  to  tbe  Idth, 
having  a  population  of  63,461 ;  tbe  16tb, 
with  a  population  of  70,468,  Is  attachnd 
to  the  16th,  having  a  population  of  82,361 ; 
and  the  14th,  with  a  population  of  68,461, 
is  attached  to  the  9th,  having  a  popula- 
tion of  91,791.  Now,  regardipg  tbe  dis- 
tricts when  once  united  as  forming  a  dis- 
trict, as  they  certainly  do  for  the  ensuing 
decennial  period  under  the  provisions  of 
section  5,  and  it  will  be  observed,  by  refer- 
ence to  a  map  of  the  state,  that  each  of 
the  above  attached  districts  has  been  at- 
tached by  the  board  to  the  district  adjoin- 
ing it  having  the  least  population,  as 
shown  by  the  last  federal  census.  That 
Is  to  say,  commencing  with  the  28th  as 
the  district  to  be  attached,  and  It  is  prop- 
erly attached  to  the  17th ;  and  so,  in  the 
order  named,  treating  tbe  18th.  the  16th, 
and  the  14th  as  the  districts  to  be  at- 
tached, and  each  Is  found  to  have  been  at- 
tached to  the  proper  district.  For  ex- 
ample, after  thie  18th  had  been  attached 
to  the  19th  they  formed  a  district  with  a 
popnlatiou  of  136,783,  and  after  tbe  16th 
bad  been  attached  to  the  15th  they  formed 
a  district  with  a  population  of  152.829.  So 
that  the  only  district  adjoining  the  14th 
to  which  It  could  be  attached,  after  tbe 
formation  of  the  above  districts,  was  tbe 
9tb,  having  a  population  of  91,791.  But 
it  is  claimed  that  byunittngthesedistrictH 
as  follows :  The  14th  with  the  19tb.  tbe 
16tb  with  the  17th,  and  the  18th  witb  the 
28th,— an  apportionment  would  be  at- 
tained in  which  the  fractions  over  a  ratio 
would  be  less,  and  a  less  number  of  dis. 
tricts,  with  the  requisite  fractional  ratio 
for  a  senator,  would  be  deprived  of  sepa- 
rate representation.  C!onceding  this  to 
be  so,  it  is  not  such  a  vice  in  an  appor- 
tionment as  to  make  It  a  nullity.  The 
constitution  nowhere  prescribes  the  order 
in  which  the  districts  shall  be  appor- 
tioned, the  limit  as  to  fractions,  nnr  as  to 
separate  representation  based  on  frac- 
tional ratiOH.  It  would  be  a  matter  of 
some  surprise  had  the  fraraera  of  the  con- 
Btitntion  attempted  to  do  su,  as  such  rules 
could  only  have  been  based  upon  such 
foreknowledge  of  the  future  growth  and 
distribution  of  the  population  of  the  state 
as  could  not  then  have  been  pnsseased  by 
any  set  of  men.  Morpover,  these  supposed 
vices  are  not  unmixed  evils.  Separate 
representation  based  upon  less  than  a  full 
ratio  is  unequal  representation.  It  gives 
to  a  district  with  a  population  of  74,693 
the  same  representation  in  the  senate  as 
a  district  with  104,924.    Hence  an  appor- 
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tionmenc  which  by  annezHtlotii  where 
annexation  becomes  neoessary,  reduces  in- 
stead of  increaeins  this  Iclnd  ot  uneqaal 
representation,  is  subject  to  no  objection 
based  upou  the  constitution  itself.  On 
the  other  hand,  where  a  district  has  over 
a  full  ratio,  the  fractions  are  not  unrep- 
resented. Representation  fur  the  fractions 
is  provided  (or  in  the  third  section. 
Where,  however,  a  district  has  three- 
fourths  of,  but  less  than,  a  ratio,  foil  rep- 
resentation la  allowed  it,  as  a  separate 
distrlct.torthefull  decennial  period.  Here 
are  cogent  reasons  why  the  constitution 
does  not  undertalce  to  limit  the  districts 
to  which  annexations  may  be  made  by 
any  other  limitation  than  that  in  each 
case  the  district  shall  be  the  adjoining  one 
having  the  least  number  of  inhabitants. 
The  right  of  a  district  to  separate  repre- 
sentation cannot  be  opposed  to  the  power 
of  the  board,  in  matting  an  apportion- 
ment, to  annex  to  it  another  district 
when,  by  the  terms  of  the  constitution,  its 
population  and  location  permit  the  an- 
nexation to  be  made.  The  matter  rests 
in  the  sound  discretion  of  ttie  board,  and 
cannot  be  controlled  by  the  courts  in  any 
form  of  proceeding,  unless,  as  before  stat- 
ed, it  so  fardisregards  the  rules  prescribed 
by  the  constitution  as  to  enable  a  court 
to  say  that  what  it  has  done  Is  u  mere 
nullity.  If,  as  claimed,  the  duties  to  be 
performed  by  the  board,  are  ministerial, — 
a  mere  matter  of  calfTulation, — then  there 
Is  but  one  way  in  which  the  apportion- 
ment for  a  given  decennial  period  can  be 
made,  and  one  could  make  it  as  well  as  a 
dozen,  if  not  better;  and  no  reason  is  per- 
ceived why  the  duty  should  have  been  con- 
fided to  the  three  principal  executive 
officers  of  the  stv  te.  The  very  fact  that 
the  governor,  Auditor,  and  secretary  of 
utate  are  consociated as  aboard  to  appor- 
tion the  state  for  members  of  the  general 
assembly  shows  of  itself  that,  in  the  judg- 
ment ot  the  framers  of  the  constitution, 
in  appying  the  rules  prescribed,  a  discre- 
tion would  have  to  be  exercised,  and  these 
offlcers  were  selected  toexerciseit.  Wheth- 
er the  disci-etion  conferred  on  the  board 
has  been  wisely  or  unwisely  exercised  in 
this  instance  isimmaterial  in  this  proceed- 
ing. It  is  Buftlcient  that  they  had  the 
power  under  the  conHtitution  to  make  the 
apportionment  as  they  have  madeit.  For 
the  wisdom  or  unwisdom  of  what  they 
have  done,  within  the  limits  of  the  powers , 
conferred,  the.y  are  answerable  to  the 
electors  of  the  state,  and  no  one  else. 

Another  objection  is  made,  though  not 
insisted  on  in  argument,  that  the  board 
has  violated  the  constitution  in  assuming 
to  create  new  districts,  by  changing  the 
territorial  limits  of  the  14th  and  19th  dis- 
tricts so  ae  to  include  in  each  portions  of 
the  counties  of  Monroe  and  Noble.  Tlie 
explanation  is  this:  The  day  after  the 
constitution  was  adopted  by  the  framers, 
containing  the  senatorial  districts  as 
formed  by  the  convention,  the  legislature 
then  in  session,  under  the  constitution 
of  1802.  by  an  act  passed  March  11, 1851, 
cj'eatod  the  county  of  Noble  partly  from 
the  territory  of  each  of  the  following 
counties  as  they  then  existed,  to-wit,  Mor- 
gan, Guernsey,  Monroe  and  Washington; 


and  also,  by  the  second  sectioti  of  the 
same  act,  attached  three  townships  of  the 
county  of  Washington,  situate  on  its 
north-eastern  border,  to  the  county  of 
Monroe.  W  T>aw8,  187.  The  validity  of 
this  act  was  sustained  in  State  v.'  Dudley, 
1  Ohio  St.4S7.  Tbeconstitution  as  framed 
by  tiie  convention  was  afterwards  adopt- 
ed by  the  people,  without  any  change  be- 
ing made  in  the  senatorial  districts  estab- 
lislied  by  It.  So  that  by  reason  of  the 
provision  of  the  constitution  above  re- 
ferred to,  that  no  change  shall  be  made  In 
the  senatorial  districts  therein  formed  ex- 
cept as  therein  provided,  parts  ot  the  coun- 
ty of  Wasbingtou  are  in  the  19th  district, 
and  parts  of  the  counties  of  Monroe  and 
Noble  are  in  the  14th  district;  and  this 
apparent  anomaly  in  senatorial  apportion- 
ment has  necessarily  been  perpetuated  to 
this  time,  and  will  have  to  l>«  continued 
until  the  constitution  can   be  amended. 

We  are  therefore  of  the  opinion  that  the 
senatorial  apportionment  for  the  general 
assembly  ot  the  state,  made  by  the  board 
at  Its  session  on  the  13th  day  of  April, 
1891,  is  a  valid  apportionment,  and  that 
the  writ  prayed  tor  should   be  refused. 

Writ  refused. 


(48  Ohio  St  379) 

McCall  v.  PixivET  et  al. 

(Swpreme  Court  of  Ohio.    May  19, 1881.) 
Fbaudulbkt  C3ojfVBrAW0K8— Actios  by  Aomisib- 

TBATOR  TO  SbT  A8IDB. 

1.  A  conveyance  made  by  a  debtor  with  in- 
tent to  hinder  and  delay  his  creditors  cannot  be 
impeached  by  his  personal  representative,  un- 
less the  property  so  conveyed  is  actually  required 
for  the  payment  of  his  debts. 

S.  wtien  the  personal  estate  in  the  hands  of 
an  administrator  is  sufBcient  to  pay  the  costs  of 
administering  the  estate,  and  all  the  debts  of  the 
decedent,  except  such  as  are  amply  secured  by 
mortgage  executed  by  him  in  his  life-time  on 
lands  of  which  he  died  seised,  an  action  cannot 
be  maintained  by  the  administrator  to  subject  to 
sale,  for  the  payment  of  the  mortgage  indebted- 
ness, other  lands  which  the  intestate  had  con- 
veyed away  with  intent  to  hinder,  delay,  and 
defraud  his  creditors. 
{Syllaima  by  the  Court.) 

Error  to  circuit  court,  Scioto  county. 

Irwin  M.  Oilruth,  and  bis  sister,  Alice  R. 
Pixley,  inherited  from  their  father,  Will- 
iam Oilruth,  deceased,  each  the  undivided 
one-ninth  of  certain  lands  situated  in 
Scioto  county,  including  lots  No.  1  and  4 
of  the  French  grant,  containing  about  400 
acres.  On  the  17th  day  of  January,  1880, 
Irwin  M,,  by  deed  duly  executed,  in  which 
his  wife,  Susan  A.  Gilrutb,  joined,  coU' 
veyed  his  undivided  one-ninth  of  the  two 
lots  to  his  sister  Alice,  for  thenorainal  con- 
sideration ot  one  dollar.  Afterwards,  on 
the  4th  day  of  September,  1880,  amicable 
partition  was  made  otthe  lots  referred  to, 
by  the  heirs  of  William  Gilrutb,  (nine  in 
number.)  by  which  there  was  set  off  in 
severalty  to  Alice  R.  Pixley.  as  for  her  full 
share,  a  subdivision  of  lot  No.  4, designat- 
ed as  lot  No.  2  of  French  grant  of  lot  No. 
4,  containing  95  acres.  This  incliided  the 
interest  ot  which  she  was  seised  by  inher- 
itance, and  also  that  conveyed  to  her  by 
Irwin  M.  Oilruth,  who,  In  consequence, 
did  not  receive  anything  under  the  parti- 
tion.   He  had  knowledge  of  the  partition. 
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and  assented  to  it  as  made.  On  the  25th 
day  of  December,  1884,  Irwin  M.  Gilriith 
died  intestnto,  leavlnK  a  widow,  Susan  A. 
Gilrutb,  but  leaving  no  children  or  their 
representatives.  The  widow  was  ap- 
pointed administratrix  of  the  estate  on- 
the  21st  day  of  Decemt>er,  18S4,  and  made 
settlement  ol  her  administration  in  the 
probate  coart  in  1886,  when  she  was  dis- 
charged from  tbetrust,  and  Alexander  Mc- 
Call,  to.  whom  she  had  been  married,  was 
appointed  administrator  de  bonis  uon. 
On  the  21st  day  of  April,  18S6,  the  admin- 
istrator de  bonis  non  filed  his  petition  in 
the  court  of  common  pleas  of  Scioto  coun- 
ty against  Alice  R.  Plxley,  and  her  broth- 
ers and  sisters,  to  whom,  with  Irwin  M. 
Gllruth,  the  real  estate  above  referred  to 
came  by  inheritance  from  their  father, 
William  Gilrnth ;  which  sets  forth  the  facta 
above  .stated,  and  further  alleges  that 
valid  debts  of  Irwin  M.  Oiiruth,  which 
were  presented  to  and  allowed  by  the  ad- 
ministratrl  x,  to  the  amount  of  #3,767.08, 
remain  unpaid.  The  costs  of  administra- 
tion, it  is  fstlmatpd,  will  amount  to  the 
farther  sum  of  ^00,  while  the  whole  avail- 
able personal  estate  does  not  exceed  $926. 
The  dates,  amounts,  and  consideration  of 
the  debts  are  specifically  set  forth  in  the 
petition,  as  follows:  "Note  payable  to  A. 
J.  Trumbo,  date  December  1, 188.3;  consid- 
eration, money  loaned  hy  him  to  I.  M. 
Gilrnth;  amount,  910U;  and  interest  from 
December  1,1883,  at  8  percent.  Subscrip- 
tion to  the  guaranty  fund  of  Lawrence 
County  Agricultural  Society  of  Lawrence 
Co.,  O.,  of  date  1874,  for  two  years,  and 
in  1876  renewed  by  promise  in  writing, 
without  limit  as  to  time,  $10.  James  P. 
Beale's  claim,  balance  due  upon  account 
stated  for  goods  and  merchandise  sold 
and  delivered  to  decedent  from  Jan.  20, 
1883.  to  December  20,  1884,  with  interest 
front  Dec.  20,  1884,  $77.10.  Newman  & 
Spanner's  lumber  bill  for  lumber  sold  de- 
cedent by  them  from  September  20, 1882, 
to  September  10, 18S3.  and  interest  from 
September  10, 1883,  $34.48.  Will.  T.  Cox's 
bill  for  one  wagon,  Feb.  20. 1883.  and  one 
September  3,  18S3,  each  for  $90,  sold  and 
delivered  to  decedent,  $180.00,  with  inter- 
est from  September,  1883.  Samuel  Nash's 
bill  for  professional  services  in  year  1884, 
$5.  M.  L.  Marshall,  balance  due  upon  ac- 
count stated  for  goods  and  merchandise 
sold  decedent  in  1884,  and  payments  in 
money  and  goods  in  that  year  made  to  the 
laborers  upon  decedent's  farm  at  the  re- 
quest of  the  decedent,  which  decedent 
promised  to  pay  upon  settlement  with 
said  Marshall,  $24.24,  and  interest.  J.  L. 
Anderson's  bill  for  balance  due  on  profes- 
sional services  for  the  years  1881,  1882, 
1883,  and  1884,  and  expenses  rendered  to 
and  paid  for  decedent,  in  sundry  suits  In 
Lawrence  county,  O.,  and  Gallia  county, 
O.,  and  legal  advice  during  same  period, 
$100  and  interest.  Claim  of  VVni.  Elklns, 
$3,228.25,  with  interest  from  — — ,  which 
is  a  claim  bought  by  said  Elkius  from 
Thomas  M.  Gilruth,  after  the  death  of  de- 
cedent, and  after  the  maturity  of  the  claim, 
and  which  was  orlginall.v  for  money 
loaned  said  decedent  by  Thomas  M.  Gll- 
ruth, said  amount  loaned  being  $2,750  or 
thereabouts,  and  same  was  loaned  on  the 


12tb  day  Dec.,  1882,  and  drew  four  per  cent, 
per  annum.  Interest  payable  annnally, 
and  was  and  is  secared  by  a  mortgage  un 
a  certain  tract  of  laud  other  than  said 
land  in  controversy  herein,  of  value  suffi- 
cient to  satisfy  said  claim,  same  having 
been  executed  by  decedent.  Claim  of  M. 
L.  Williams  for  two  stands  of  l>ee8.  Octo- 
ber 20, 1883,  sold  by  him   to  decedent,  $8.* 

The  petition  charges  that  the  convey- 
ance by  Irwin  M.  Gilrnth  to  Alice  R.  Fix- 
ley  was  without  consideration,  and  was 
made  for  the  purpose  of  hindering  and 
delaying  his  then  and  future  creditors: 
and  that  it  was  accepted  by  the  grantee 
with  knowledgfe  of  the  purpose  for  wb'ch 
it  was  made,  and  upon  the  agreement 
that  she  would  hold  the  premises  in  trust 
for  the  grantor  and  reconvey  to  him  on 
request.  It  is  also  charged  that  the  as- 
sent of  Irwin  M.  Gllruth  to  the  partition 
was  for  a  like  pnrposc.  The  facts  upon 
which  the  charge  of  the  fraudulent  pur- 
pose and  character  of  the  conveyance  Is 
based,  are  averred  in  the  petition  to  be 
as  follows:  "Said  decedent  was  then 
part  owner  of  a  certain  steam-boat,  Bed- 
ford, which  was  Indebted  to  divers  and 
sundry  persons  to  a  very  large  amount, 
and  decedent,  along  with  the  other  own- 
ers of  said  steam-boat,  was  engaged  in 
navigating  and  running  her,  carrying 
freight  and  passengers  between  New  Or- 
leans and  divers  points  up  the  Mississippi 
rfver,  and  at  other  placeH;  which  business 
was,  and  was  then  considered  by  dece- 
dent, very  hazardous,  and  which  business 
he  feared  would,  and  in  fact  did,  increase 
the  Indebtedness  of  said  steam-boat  to  a 
very  much  larger  amoaut.  It  was  then 
and  afterwards  was  Increased,  and  con- 
tinued to  be  much  more  than  the  receipts 
of  said  boat  and  the  boat  itself  could 
pay;  and  said  decedent  then  feared  said 
Indebtedness,  and  his  own  private  debts. 
were  and  would  be  more  than  be  could 
pay,  and  that  all  his  property  would  not 
bo  sufficient  to  pay  the  same,  and  that  be 
would  have  to  pay  same  so  far  as  his 
property  would  go."  The  prayer  of  the 
petition  is  to  have  the  deed  to  Alice  R. 
Plxley  set  aside,  and  to  subject  the  prem- 
ises thereby  conveyed  to  sale  for  the  pay- 
ment of  the  above-mentioned  debts  and 
the  costs  of  administration. 

The  defendants,  for  answer,  say  "that 
long  after  the  date  of  the  alleged  fraudu- 
lent conveyance  in  the  petition  com- 
plained of,  to-wit.  In  December,  1882,  the 
said  Irwin  M.  Gllruth  purchased  of  one  A. 
J.  Trumbo,  adnilnistrato.r,  etc.,  one  hun- 
dred acres  of  land  known  as  the 'Smith 
Farm,'  situated  in  Scioto  county,  Ohio,  of 
great  value,  and.  to  pay  for  the  same,  (in 
part.)  borrowed  of  the  defendant  Thomas 
Gllruth  the  sum  of  $2,730;  that  said 
Thomas  Gilrnth  Is  brother  of  said  Alice 
R.  Plxley,  and  was  of  said  I.  M.  Gllruth: 
that,  at  the  time  of  making  said  loan, 
said  Thomas  Gilruth  had  full  knowledge 
of  said  conveyance  from  said  I.  M.  Gilrnth 
to  said  Alice  R.  Plxley,  and  of  the  consid- 
eration thereof,  as  expressed  in  said  deed; 
that  he  did  not  know,  or  have  any  reason 
to  believe,  that  said  deed  was  executed 
with  intent  to  defraud  any  person  or 
creditor,  or  that  said  L  M.  Gilruth  was 
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then  flnanelally  embarraBsed;  that  Bald 
Bum  of  f  2,730  waB  secured  by  a  inortgaf^ 
duly  executed  by  said  I.  M.  GUruth  apon 
Bald  Smith  farm,  which  said  farm  then 
was,  Is  Duw,  and  ever  has  been  ample 
security  for  said  loan,  and  the  accumulat- 
ed interest  thereon;  that  after  the  death  ot 
said  I.  M.  Gilruth,  and  after  the  maturity 
ot  the  notes  secured  by  said  mortxage, 
the  said  Thomas  Oilrutb  sold  and  assigned 
the  said  notes  and  mortgage  to  William 
Elklns,  who  still  owns  and  holds  the 
same;  that  said  I.  M.  Gilruth  died  seised  u( 
said  Smith  farm,  and  the  same,  when  sold, 
will  furnish  a  fund  which,  tog:etber  with 
tbe  f925  iu  the  bands  of  plaintiff  as  the 
proceeds  of  personal  property,  wlUbesuffi- 
clent  to  pay  all  the  debts  of  said  decedent, 
tbe  unpaid  costs  of  administration,  all 
fntnre  costs  incurred  in  settlement  of 
said'  estate,  and  leave  a  balance  tor 
tbe  belr.  or  heirs  of  said  I.  M.  Gilruth. 
•  •  •  Wherefore  defendants  pray  that 
the  plaintiff's  petition  be  dismissed. "  A 
demurrer  to  this  answer  was  overruled, 
and,  the  plaintiff  not  desiring  to  reply, 
]ndgm(!nt  wasrendered  for  tbe  defendants. 
That  judgment  was  affirmed  by  the  cir- 
cuit court,  and  the  plaintlft  prosecutes 
this  proceeding  to  obtain  the  reversal  of 
the  judgments  below. 

J.  L.  Anderson  and  Geo.  O.  Newman, 
for  plaintiff  in  error.  McGiHivray  &  Hol- 
comb  and  H.  W.  Farnbam,  tor  defendants 
in  error. 

Williams,  C.  J.,  {after  atatiag  tbe  facta 
as  above.)  It  is  not  averred  in  the  peti- 
tion tbat  Irwin  M.  Gilruth  was  insolvent, 
either  at  the  time  ot  tbe  conveyance  to 
Sirs.  Pizley,  or  when  tbe  partition  by 
which  the  property  la  question  was  set  off 
to  her  was  effected.  Nor  is  it  averred  tbat 
be  afterwards  became  insolvent,  or  that 
the  property  ot  which  he  died  seised  is  in- 
sufficient to  pay  bis  debts  and  the  costs  of 
administering  his  estate.  The  alleged 
fraudulent  character  of  the  conveyance 
rests  upon  tbe  tact  that.ou  account  of  the 
hazard  connected  with  tbe  business  in 
which  the  grantor  was  then  engaged,  he, 
entertained  the  tear  that  he  might  become' 
Insolvent,  which  apprehension  turned  out 
to  be  not  well  founded.  The  answer  al- 
leges that  Elklns,  tbe  principal  creditor, 
is  amply  secured  by  mortgage  executed  by 
the  grantor  in  his  lite-time  on  lands  ot 
which  he  died  seised,  and  which  are  not 
embraced  in  tbe  alleged  fraudulent  con- 
veyance: and  thot  the  pereonal  estate  in 
tbehands  of  the  administrator  if  sufficient 
to  pay  all  tbe  other  debts  and  the  costs  ot 
administration. '  These  averments  of  tbe 
answer  are  admitted  to  be  true.  The 
question  In  the  case,  therefore.  Is  wbether 
the  administriitor  can,  in  sncb  case,  im- 
peach the  conveyance  of  bis  intestate, 
and  subject  tbe  property  to  sale,  tor  the 
purpose  ot  raising  a  fund  with  which  to 
pay  a  iireditor  so  secured,  who  bimself 
makes  no  complaint  that  tbe  collection  ot 
bis  debt  is  in  any  way  endangered  or  de- 
layed by  tbe  conveyance.  Tbe  powers  of 
administrators  with  respect  to  the  i-eal 
estate  ot  the  decedent  are  derived,  in  this 
state,  from  statutory  enactment.  They 
bave  none  by  the  common  law.    The  ad- 


ministrator cannot, therefore,  Impeach  tbe 
fraudulent  con  veyances  of  his  intestate,  ex- 
cept when  authorized  by  statute.  Benja- 
min v.  Le  Baron,  15  Ohio,  618.  Our  legis- 
lation on  the  subject,  so  far  as  it  is  mate- 
rial to  tbe  question  in  bund,  is  contained 
in  sections  6136,  6139,  6141,  6147,  and  6171 
of  the  Bevlsed  Statutes,  which  provide,  in 
substance,  that  when  the  administrator 
shall  ascertain  that  the  personal  estate  is 
Insufficient  to  pay  the  debts  of  tbe  de- 
ceased, with  the  allowance  for  tbe  year's 
support  for  the  widow  and  minor  chil- 
dren, and  the  costs  ot  administration,  he 
shall  apply  to  the  proper  court  for  author- 
ity to  sell  the  real  estate  ot  tbe  deceased. 
The  petition  In  such  cases  must  state  the 
amount  of  the  debts  and  charges  ot  ad- 
ministration, as  nearly  as  they  can  be  as- 
certained, and  the  value  of  the  personal 
effects,  and  contain  a  description  of  the 
real  estate  which  it  is  sought  to  sell.  The 
real  estate  liable  to  be  sold  includes  tbat 
conveyed  by  the  deceased  with  intent*  to 
defraud  bis  creditors,  provided  that  lands 
so  conveyed  shall  not  be  taken  from  a 
bona  tide  purchaser,  and  no  claim  can  be 
made  to  any  lands,  so  conveyed,  unless  It 
is  madewithin  four  years  after  thedecease 
ot  the  grantor.  Whon  the  lands  the  sale 
of  which  is  sought  are  Incumbered,  the 
lienbolders  must  be  made  parties.  Process 
must  be  served  upon  them,  and  upon  the 
widow  and  heirs  ot  tbe  deceased.  If,  upon 
the  bearing,  the  court  Is  satisfied  tbat  it 
is  necessary  to  sell  real  estate  of  the  de- 
ceased to  pay  his  debts,  It  shall  order  so 
much  thereof  as  may  be  necessary  for  that 
purpose,  to  be  sold  by  the  administrator; 
and  it  it  be  represented  in  the  petition,  and 
shall  appear  to  the  court,  ■  that,  by  tbe 
sale  of  a  part,  tbe  residue  ot  the  estate,  or 
some  specific  part  or  piece  thereof,  would 
be  greatly  Injured,  the  court  may  order  a 
sale  of  tbe  whole,  or  such  part  as  the 
court  shall  think  necessary,  and  most  tor 
the  Interest'ot  all  concerned. 

The  dnty  of  the  administrator  is  to  first 
apply  the  personal  assets  to  the  payment 
ot  the  debts ;  and,  it  they  prove  sufficient 
when  the  debts  are  paid,  and  the  surplus, 
if  any,  is  distributed  as  required  by  law, 
bis  duties  are  at  an  end.  It  Is  only  when 
the  personal  assets  are  insufficient  that  he 
is  authorized  to  subject  the  real  estate  to 
sale ;  and  then  only  so  much  ot  it  as  may 
be  necessary  to  pay  the  debts  can  be  sold, 
except  when  the  property  is  so  situated 
that  a  partial  sale  would  be  injurious  to 
the  residue.  The  surplus  of  the  proceeds 
ot  the  sale  remaining  in  the  administra- 
tor's bands  on  tbe  final  settlement  of  his 
accounts  is  to  be  treated,  and  disposed  ot 
as  realty.  It  is  well  settled  that  a  convey- 
ance made  intraud  of  creditors  is  good  be- 
tween the  parties.  The  title  passes  by  the 
conveyance,  subject  only,  to  the  rights  of 
the  creditors.  The  law  will  not  permit  a 
party  to  establish  his  title  by  proof  of  his 
own  fraudulent  act;  nor  will  tbe  heir  be 
heard  to  aver  the  fraud  of  his  ancestor. 
Uence  such  conveyance  cannot  be  avoided 
by  tbe  grantor  or  his  heirs  either  at  law 
or  in  equity.  Tbe  statute  which  permits 
the  sale,  by  an  administrator,  of  lands 
which  his  Intestate  had  conveyed  in  fraud 
of  bis  creditors,  was  not  designed  for  tbe 


Digitized  by 


Google 


890 


NORTHEAfiTERN  EEPOETEB,  Vol,  27. 


(Ohio. 


benefit  ot  the  belra  or  dlBtributeee  of  the 
estate.  It  was  enacted  solely  In  the  Inter- 
est of  the  creditors,  whosL*  remedy  it  ad- 
vances, by  enabling  the  administrator  to 
accumplisb  in  a  single  proceeding  what 
formerly  might  require  many  actions, 
thus  avoiding  multiplicity  ot  suits  and  ac- 
cumulation of  coats,  which,  where  the 
creditors  are  numerous,  Is  a  matter  of  Im- 
portance. The  remedy  atfurded  by  the 
statute  can  properly  be  resorted  to  only 
when  necessary  lor  the  protection  of  the 
creditors,  and  therefore  a  conveyance 
made  by  a  debtor  with  intent  to  hinder 
and  delay  his  creditors  cannot  be  Im- 
peached by  bis  personal  representative, 
iinleSB  the  property  so  conveyed  is  actu- 
ally required  for  the  payment  ot  his  debts. 
The  owner's  power  ot  disposition  over  his 
property  cannot  be  questioned,  so  long 
as  adequate  provision  is  made  for  bis 
creditors.  They  cannot  complain  ot  any 
disposition  which  neither  hinders  nor  de- 
lays them  in  the  collection  ot  their  debts, 
or  otherwise  injures  them.  The  mere  in- 
tention in  making  the  disposition  avails 
nothing,  if  no  wrongfful  or  injurious  re- 
sults flow  from  it.  Hence  we  hold  that 
when  the  personal  estate  in  the  hands  ot 
an  administrator  is  sufficient  to  pay  the 
costs  ot  administering  the  estate,  and  all 
the  debts  of  the  decedent,  except  such  as 
are  amply  secured  by  mortgage  executed 
by  him  in  his  life-time,  on  lands  of  which 
he  died  seised,  an  action  cannot  be  main- 
tained by  the  administrator  to  subject  to 
sale,  tor  the  payment  of  the  mortgage  in- 
debtedness, other  lands,  which  the  intes- 
tate had  conveyed  away  witli  intent  to 
hinder,  delay,  and  defraud  his  creditors. 
This  conclusion  is  not,  we  think,  at  vari- 
ance with  Westerman  v.  Westerman,  26 
Ohio  St.  500,  or  Gorraley  v.  Potter,  29 
Ohio  St.  597.  In  the  former  the  plaintiff 
was  entitled,  by  subrogation,  to  enforce 
a  vendor's  lien  on  the  lands  Involved,  and 
in  the  latter  the  plaintiff  had  obtained  a 
lien  by  levy  of  an  execution.  In  both  the 
creditor  .was  himself  attacking  the  fraud- 
ulent conveyance,  and  had  a  specific  lien 
on  property.  The  question  in  the  last 
case  was  one  ot  pleading  simply.  Jndg> 
ment  afiirmed. 


(4S  Ohio  St.  S90) 

Cincinnati  Inclined  Plane  Rt.  Co.  t.  City 

&  Suburban  Tbl.  Ass'n. 

(Supreme  Court  of  OMa.    June  3, 1891.) 

Blbctkio  Stkbbt  Railways  —  Single  Thollet 
Overhead  System— Rights  op  Telefhoms  Com- 

FAMIB8. 

1.  The  dominant  purpose  for  which  streets 
In  a  municipality  are  dedicated  and  opened  is  to 
facilitate  public  travel  and  transportation,  and,  in 
that  view,  new  and  improved  modes  of  conveyance 
by  street  railways  are  by  law  autnorized  to  be 
constructed,  and  a  franchise  granted  to  a  tele- 
phone company  of  constructing  «nd  operating  ita 
lines  along  and  upon  such  streets  is  subordinate 
to  the  rights  of  the  pnblio  in  the  streets  for  the 
pnrpose  of  travel  and  transportation. 

S.  The  fact  that  a  telephone  company  ac- 
quired and  entered  upon  the  exercise  of  a  ttaa- 
chise  to  erect  and  maintain  its  telephone  poles 
and  wires  upon  the  streets  of  a  city  prior  to  the 
operation  of  an  electric  railway  thereon,  will  not 
give  the  telephone  company,  in  the  use  of  the 
streets,  a  right  paramount  to  the  easement  of  the 
public  to  adopt  and  use  the  l>est  and  most  ap- 


proved mode  of  travel  tfaeieon;  and,  if  the  opera- 
tion of  the  street  railway  by  electricity  as  the 
motive  power  tends  to  disturb  the  trorking  of  the 
telephone  system,  the  remedy  ot  the  telephone 
company  will  l>e  to  readjust  its  methods  to  meet 
the  condition  created  by  the  introduction  of  elec- 
tro-motive power  upon  the  street  railway. 

8.  Where  a  telephone  company,  under  aatbor- 
ity  derived  from  tbe  statute,  places  its  poles  and 
wires  in  the  streets  of  a  manicipality,  and,  in 
order  to  make  s  complete  eled^o  circuit  for  the 
transmission  of  telephonic  messages,  uses  the 
earth,  or  what  is  known  as  the  "ground  circuit," 
for  a  letom  current  of  electricity,  and  where  an 
electric  street  railway,  afterwards  constructed 
upon  the  same  streets,  is  operated  with  the  "sin- 
gle trolley  overhead  system, "  so  called,  of  which 
the  ground  circuit  is  a  constituent  part,  if  the 
use  of  the  ground  circuit  in  the  operation  of  the 
street  rallwur  interferes  with  telephone  com- 
munication, the  telephone  company,  as  against 
the  street  riailway,  will  not  have  a  vested  inter- 
est and  exclusive  right  in  and  to  the  use  of  the 
ground  circuit  as  a  part  of  the  telephone  system. 
(SyllaAtM  by  the  Court) 

Error  to  superior  court  of  Cincinnati. 

The  original  action  was  commenced  In 
the  superior  court  of  Cincinnati  b.v  the 
City  &  Suburban  Telegraph  Association, 
defendant  in  error,  against  the  Cincinnati 
Inclined  Plane  Railway  Company,  plain- 
tiff in  error.  The  petition  filed  was  as  fol- 
lows: 

"The  plaintiff  says  that  it  Is  an  associa- 
tion Incorporated  under  the  laws  of  Ohio, 
for  the  purpose  of  constructing,  maintain- 
ing, and  operating  telegraph  and  tele- 
phone lines  in  said  state  and  elsewhere, 
and  has  its  principal  office  and  business 
In  the  city  of  Cincinnati,  where  it  is  now, 
and  baa  for  more  than  ten  years  past 
been,  conducting  a  telephone  business,  by 
means  ot  wires  stretched  upon  poles  law- 
fully placed  and  maintained  in  the  sti-eets 
pursuant  to  the  statutes  made  for  that 
purpose,  and  under  the  direction  ot  the 
authorities  of  said  city.  Said  wires  are 
connected  with  and  terminate  at  the  sev- 
eral 'exchanges*  owned  by  the  plaintill  in 
said  city  and  vicinity.  At  the  'exchanges' 
the  wires  are  so  arranged,  by  means  ot  a 
device  tor  that  purpose,  that  any  one  ot 
.them  can  be  immediately  connected  with 
any  other.  Each  wire  also  terminates  in 
the  office,  store,  room,  place  of  hnslness, 
or  residence  of  some  person,  firm,  or  com- 
pany; a  subscriber  to  this  association 
paying  an  annual  sum  tor  the  use  of  the 
telephone,  and  the  service  in  connection 
therewith.  Each  of  such  subscribers  can, 
by  the  use  of  the  telephone  and  other  pat- 
ented inventions  of  which  the  plaluTilT  is 
the  sole  licensee  in  the  territory  where  it 
transacts  business, immedlatelyconimuni- 
cate  with  and  speak  to  an  operator  In  an 
'exchange,'  and  said  operator  can,  and  it 
requested  does,  forthwith  connect  such' 
subscriber's  wire  with  that  of  any  other 
subscriber  named,  so  that  the  two  may 
converse  directly  with  each  other.  Such 
communication  is  affected  by  means  of  a 
slight  but  continuous  electric  current  pass- 
ing over  the  wire  from  the  speaker  to  the 
hearer,  and,  nnless  interrupted  or  inter- 
fered with,  is  easily  and  quickly  made. 
Plaintiff  su.vB  that  many  thousand  such 
cummunlcatlous  are  dally  made  between 
persons  In  all  parts  of  said  city, and  in  the 
county  of  Hamilton;  thatalltbe  principal 
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offlceu,  business  houses,  newspaper  offices, 
butels,  and  other  places  u[  resort,  and 
insDy  residences  la  aald  county,  are  thus 
connected  to^etber  and  brought  into  com- 
munication. Plaintiff  says  that  it  has 
over  three  tbunsand  such  subscribers  in 
the  city  and  Ticlnlty,  and  that  its  lines 
also  extend  to  and  connect  all  the  riUages 
for  many  miles  around  said  city,  and  hun- 
dreds of  communications  are  daily  made 
over  the  last-named  line«,  for  each  of 
vrhich  a  small  sum  is  paid  plaintiff  by  the 
lierson  sendinf;  the  same;  that  the  whole 
constitutes  a  business  of  value  to  the 
plaintiff,  and  important  to  the  public. 
Plaintiff  further  says  that  the  defendant 
Is  a  corporation  under  the  Ihws  of  Ubio, 
euKageil  In  the  maintenance  and  opera- 
tion of  an  Inclined  plane  railway  in  the 
city  of  Cincinnati,  and  claims  to  vwn,  and 
is  now  in  possession  of,  the  street-railway 
tracks  of  what  is  g:enerally  known  as  the 
'Mt.  Auburn  Street  Railway,' which,  be- 
ginning at  the  corner  of  Fifth  and  Walnut 
streets  in  said  city,  extends  thence,  by 
single  track,  on  Fifth  to  Main  street; 
thence  on  Main,  by  single  track,  to  Court 
street;  thence  on  Main,  by  double  track, 
to  Mulberry  street,  where  it  connects  with 
said  inclined  plane  railway,  also  extend- 
ing from  the  north  end  of  said  inclined 
plane  railway,  by  doable  track  on  Locust 
and  Mason  streets.  Auburn  avenue,  and 
Vine  street,  to  the  Carthage  turnpike  and 
the  Zoological  (harden ;  also  on  Court 
street,  by  sinKle  track,  from  Main  to  Wal- 
nut street,  and  on  Walnut  street,  by  sin- 
gle track,  to  Fifth  street,  to  place  of  be- 
ginning. Plaintiff  further  says,  that  said 
defendant  claims  to  own  and  control  said 
tracks  by  virtue  of  an  assignment  or 
transfer  of  the  same  from  other  parties  or 
companies;  but  plaintiff  is  not  informed 
as  to  said  transfers,  or  the  validity  there- 
of, and  does  not  admit  that  the  same,  or 
any  of  them,  are  lawful  or  valid.  But 
plaintiff  says  that  the  said  tracks  were 
originally  cunstmred  by  the  parties  under 
whom  defendant  claims,  under  alleged 
grants  from  the  city  of  Cincinnati,  which 
provided  that 'no  motive  power,  except 
horses  or  mules,  shall  be  used  on  said 
tracks,'  and  the  same  have  never  been  al- 
tered or  amended  in  that  respect,  and  the 
defendant  bas  never  acquired  from  the 
state  of  Ohio,  or  the  city  of  Cincinnati^ 
any  right  to  erect  and  maintain  poles  or 
wires  in  the  streets  aforesaid,  or  to  use 
electricity  as  a  motive  power  for  its  cars. 
"Plaintiff  further  says  that,  since  the 
defendant  came  into  possession  of  said 
street  railway,  it  has.  within  six  months 
last  past, and  without  any  lawful  author- 
ity so  to  do,  caused  a  line  of  iron  pules  to 
be  erected  on  each  side  of  all  the  streets 
where  said  tracks  are  situated  as  afore- 
said, and  placed  upon  the  said  poles  large 
wires,  which  it  keeps  constantly  charged 
with  powerful  currents  of  electricity,  gen- 
erated by  large  steam-engines  and  dyna- 
mos owned  and  operated  by  defendant  for 
that  purpose,  by  means  whereof  the  cars 
upon  all  parts  of  the  track  aforesaid  are 
run  and  operated  from  six  o'clock  in  the 
morning  until  twelve  o'clock  at  night  of 
each  and  every  day.  Plaintiff  further 
says  that  the  defendant  claims   to   bare 


secured  authority  from  the'commlssioners 
of  Hamilton  county  to  extend  tracks 
along  and  upon  the  Carthage  turnpike  to 
be  operated  by  electricity,  as  aforesaid, 
from  the  existing  tracks  to  the  village  of 
Carthage,  and  will  place  thereon  poles  and 
wires,  and,  unless  restrained  by  the  order 
of  this  court,  will  proceed  to  run  and  op- 
erate street-cars  thereon  in  the  same  man- 
ner that  it  is  now  running  and  operating 
them  upon  existing  tracks.  Plaintiff 
further  says  that,  ever  since  defendant 
commenced  the  operation  of  its  cnra  by 
electricity,  it  has  caused,  and  is  still  caus- 
ing, great  damage  and  injury  to  plalntifl 
bycreatlng  electric  current^  and  uuisesup- 
on  plaintiff's  telephone  wires,  many  of 
which  are  and  have  been, for  aperiod  long 
prior  to  the  use  of'  electricity  by  defend- 
ant, located  upon  each  and  all  the  streets 
aforesaid,  and  upon  the  Carthage  turn- 
pike. By  reason  of  the  proximity  of  the 
defendant's  poles  and  wires  to  those  of 
plaintiff,  and  of  the  powerful  currents  used 
by  defendant,  together  with  Its  mode  of 
use  and  manner  of  construction,  currents 
of  electricity  are  transmitted  to,  orinduced 
upon,  the  wires  of  plaintiff,  such  as  to 
render  them  useless  tor  telephonic  pur- 
poses. The  noises  produced  by  defend- 
ant's operations  are  loud  and  continuous, 
so  as  to  prevent  communication  by  tele^ 
phone,  and  the  connection  of  many  of 
plaintiO's  subscribers,  with  the  exchanges 
and  with  each  other,  has  been  thereby  in- 
terrupted and  broken  up,  and  some  of 
said  subscribers  have  ordered  their  tele- 
phones removed,  and  canceled  subscrip- 
tions, while  others  have  only  been  re- 
strained from  so  doing  by  the  representa- 
tions of  plaintiff's  offlcers  that  steps  would 
be  taken  to  Induce  or  compel  defendant 
to  remedy  tbe  evil.  Plaintiff  has  received, 
and  is  receiving,  a  multitude  of  complaints 
from  subscribers  whose  lines  are  affected 
by  defendant's  operation,  and  numerous 
notices  that,  unless  the  difficulty  in  reme- 
died, the  telephones  of  the  complaining 
subscribers  must  be  removed.  Plaintiff 
further  says  that  as  soon  as  the  defendant 
began  the  operation  of  cars  by  electricity, 
and  the  consequent  injury  to  Its  (plain- 
tiff's) plant  and  business,  defendant  was 
notified  thereof,  and  requested  to  remedy 
the  same,  and  has  since  been  repeatedly 
urged  to  do  so,  butup  to  the  present  time 
has  failed  and  refused  to  apply  or  attempt 
to  apply  any  remedy,  or  take  any  step  to 
prevent  the  Injury  to  plaintiff  aforesaid, 
which  plaintifT  is  Informed  and  believes 
can  be  done  by  defendant  without  any 
great  expenditure  of  money,  and  without 
giving  up  the  use  of  electricity  as  a  motive 
powerfor  Its  cars.  Plaintiff  asserts  That 
great  Injury  has  been  caused,  and  great 
and  irreparable  Injury  will  be  caused  to  it 
by  the  continued  operation  of  cars  by  de- 
fendant, as  it  Is  now,  and  has  been  here- 
tofore, operating  the  same.  The  plain- 
tiff's lines  and  telephones  in  tbe  vicinity  of 
said  street  railway  will  be  rendered  use- 
less, the  revenue  received  from  the  sub- 
scribers thereof  cut  off,  and  the  business  of 
tbe  company  greatly  reduced.  Wherefore 
the  plaintiff  prays  that  defendant  be  tem- 
porarily enjoined  from  constructing  and 
operating  an    electric    railway   on   tbe 
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Carthage  turnpike,  of  the  sort  tbat  it  is 
now  using,  or  of  any  sort  that  will  inter- 
fere with  or  injure  plaintiff's  lines  or  bus- 
iness;  that,  on  final  healing,  said  injunc- 
tion be  made  perpetual,  and  the  defendant 
further  restrained  from  operating  any  of 
its  cars  by  means  of  electricity,  in  the 
manner  it  is  now  operating  the  same,  or 
In  any  manner  that  may  interfere  with  ur 
Injure  plaintiff's  business.  That  the  dam- 
ages already  suffered  by  the  plalntiS  be 
assessed  and  ordered  paid  by  defendant, 
and  for  such  other  and  further  relief  as  the 
nature  of  the  case  and  equity  may  re- 
quire. " 

To  this  petition  the  defendant  filed  an 
answer,  in  which,  among  its  averments 
and  denials,  the  defendant  denies  that  the 
plaintiff  is  an  association  incorporated 
under  the  laws  of  the  state  of  Ohio,  (or 
the  purpose  of  cunstmcting,  maintaining, 
and  operating  telephone  lines  in  said 
state;  and  denies  that  the  plaintiff's  tele- 
phone poles  and  telephone  wires  are  law- 
fully maintained  in  the  streets  and  high- 
ways, pursuant  to  the  statutes  made  for 
that  purpose,  or  under  the  direction  of  the 
authorities  of  the  city  of  Cincinnati;  and 
alleges  tbat  the  plaintiff  exercises  the 
powers  of  a  telephone  company,  and 
maintains  its  poles  and  wires  without  any 
lawful  authority  whatever.  The  answer 
avers  that,  under  and  by  reason  of  the 
ordinances,  grants,  laws,  leases,  and  reso* 
lutlons  therein  mentioned,  it  rightfully 
and  lawfully  maintains,  controls,  and  op- 
erates, by  the  electric  system  known  as 
the  "  Sprague  single  trolley  overhead  sys- 
tem." all  its  lines  of  road  descHbed  in  the 
plaintiff's  petition.  The  defendant,  an- 
swering, says  that  It  is  not  liable  to  the 
plaintltl  in  any  form  of  action,  whether  in 
law  or  equity,  for  the  alleged  interferences 
and  disturbances, '  as  set  forth  in  the 
I>etition ;  and  denies  that  there  Is  any- 
thing in  any  of  the  laws  of  this  state,  or 
in  any  pretended  grant  to  the  plaintiff, 
which  gives  to  the  plaintiff  the  right  to 
use  the  earth  at  all,  much  less  the  exclu- 
sive right  to  use  the  earth,  for  its  return 
circuit.  On  the  contrary,  the  defendant 
denies  tbat  the  authorities  which  made 
any  pretended  grant  to  the  plaintiff  knew 
that  the  plaintiff  intended  to  use  the  earth 
at  all  for  its  return  circuit,  or  would  so 
construct  its  line:  and.  further  denies  the 
claim  set  up  by  the  petition  to  the  exclu- 
sive use  of  the  earth  by  the  plaintiff,  be- 
cause of  the  vagueness  uf  said  claim.  The 
defendant,  further  answering,  says  that 
the  plaintiff,  it  undistiirbetl  by  the  elec- 
trical current  from  the  dynamos  of  the  de- 
fendant, will  be  compelled  to  resort  to 
other  than  a  grounded  circuit  in  order  to 
give  efiiclent  service  to  its  patrons;  that 
the  uniforui  and  slight  current  which  the 
plaintiff  claims  to  be  necessary  to  the  suc- 
cessful operation  of  the  telephone  cannot 
be  obtained  by  the  use  of  the  grounded 
circuit,  but  maybe  obtained  by  construct- 
ing the  telephone  either  with  a  complete 
metallic  circuit,  or  by  resort  to  what  is 
known  as  the  McCluer  device;  tbat  where- 
as, instead  of  being  injured  by  abandoning 
the  ground  circuit  and  resorting  to  the 
metallic  circuit,  or  the  McCluer  device,  the 
plaintiff  win  be  actually  benefited  in  its 


service  to  its  patrons,  while  the  defendant 
cannot  abandon  its  use  of  the  ground  cir- 
cuit without  injury  to  Its  railroad  and  to 
its  patrous;  that  the  defendant  could  not 
alter  its  plan  of  electrical  propulsion  so  as 
to  have  a  metallic  circuit;  that  such  a 
change  is  impracticable,  would  involve  a 
very  large  outlay,  necessitate  an  overhead 
structure  of  double  or  treble  the  cost  of 
that  now  used,  and  very  anslghtly,  and 
after  it  Is  constructed  it  would  not  be  soc- 
cessfiil ;  that  such  a  system  has  been  tried,' 
and  lonnd  to  be  a  financial  and  commer- 
cial failure,  and  in  its  eBect  as  annoying 
and  disturbing  aa  the  iSprag^ae  system, 
under  which  the  defendant  is  now  operat- 
ing. The  defendant,  farther  answering, 
denies  that  the  noises  produced  by  Its  op- 
erations are  load  and  continuous,  so  as 
to  prevent  communication  by  telephone, 
and  tbat  the  connection  of  many  of  the 
plaintiff's  subscribers  with  the  exchange 
and  with  each  other  h^s  been  thereby  In- 
terrupted and  broken  up.  It  denies  that 
the  plaintiff  has  received  and  is  receiving 
a  mnititude  of  complaints  from  subscrib- 
ers whose  lines  are  affected  by  defendant's 
operations,  and  also  numerous  notices 
that,  unless  the  difficulty  is  remedied,  the 
telephones  of  the  complaining  BubBcril>ers 
must  be  removed.  It  denies  that  grreat 
injury  has  been  caused,  and  great  and  ir- 
reparable Injury  will  be  caused,  to  the 
plaintiff  by  the  continued  operation  of 
cars  by  defendant,  as  It  is  now  and  has 
been  heretofore  operating  the  same.  It 
denies  tbat  the  plaintiff's  lines  and  tele- 
phones In  the  vicinity  of  said  street  rail- 
way will  be  rendered  useless,  the  revenue 
received  from  the  subscribers  therefor  cut 
off,  and  tbebueiness  of  the  plaintiff  greatly 
reduced. 

The  plaintiff  for  reply  denied  each  and 
every  allegation  contained  in  the  answer, 
except  such  as  admitted  allegations  of  the 
petition. 

The  action  came  on  to  be  beard  at  a 
special  term  of  the  court  held  in  Febm- 
ary,  1890,  and,  neither  party  demanding  a 
jury,  the  cause  was  heard  and  tried  by  the 
court  upon  the  pleadings  and  evidence; 
and  thereupon  the  court  made  a  finding 
of  facts,  and  stated  its  conclusions  of  law 
upon  the  facts  bo  found,  and  rendered  a 
judgment  and  decree  thereon  in  favor  ot 
the  telegraph  association  againat  the 
railway  company,  asfollows:  "This  cause 
coming  on  to  be  beard  upon  the  pleadings 
and  the  evidence,  and  having  been  fully 
argued  by  counsel  and  snbmitted  to  the 
court  without  intervention  of  a  ]ary,  the 
court,  apon  consideration  thereof,  finds 
that  plalntiH  lawfully  maintains  tele- 
phone lines  upon  the  streets  named  in  the 
petition,  and  upon  the  Carthagre  turnpike, 
and  has  so  mcdntained  the  sameever  since 
a  time  long  prior  to  the  introduction  of 
electro-motive  power  upon  the  street  rail- 
way of  defendant,  and  that  said  telephone 
lines  are  maintained  and  operated  in  the 
manner  set  forth  in  the  petition ;  tbat  de- 
fendant began  the  operation  of  cars  by 
means  of  electro-motive  power  upon  the 

street  railway  on  the day  of  June, 

1889;  and  by  reason  thereof,  and  especial- 
ly of  the  manner  in  which  the  electric  cur- 
rent is  permitted  to  pans  from  the  wbeels 
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of  defendant's  cars  Into  tbe'  rails  and 
thence  into  tbe  earth,  great  injary  has 
been  and  continues  to  be  inflicted  npon 
the  plaintiff  in  the  manner  described  in  the 
petition,  and  that  great  and  irreparable 
injury  will  be  inflicted  upon  theplaintiO 
by  the  continued  operation  of  defendant's 
cars,  in  the  manner  in  which  tbey  are  now 
operated  and  will  continue  to  be  operat- 
ed, unless  restrained  by  the  order  ot  this 
court,  and  tbat  plaintiff  has  no  adequate 
remedy  at  law  for  said  injury.  The  court 
further  finds  that  there  is  a  mode  of  oper- 
ating street-cars  by  electro-motive  power, 
by  means  of  tbe  double  trolley,  available 
to  the  defendant,  the  use  of  which  will 
avoid  and  prevent  the  Injury  to  the  plain- 
tiff above  mentioned.  As  matter  of  law, 
the  court  concludes  that  defendant  la 
bound  to  adopt  some  mode  of  propelling 
Its  cars  other  than  tbe  one  which  inflicts 
the  said  injury  upon  tbe  plaintiff,  to 
which  finding  and  decision  of  the  court  the 
defendant  excepted  at  the  time  the  same 
was  made,  and  moved  the  court  to  set 
tbe  same  aside  and  grant  It  a  new  trial: 
(1)  Because  the  finding  and  decision  ot 
tbe  court  is  not  sastained  by  snflScient 
evidence,  but  is  against  the  weight  of  the 
same;  (2)  because  tbe  finding  and  decis- 
ion of  the  court  is  contrary  to  law. 
Which  said  motion  tbe  court  overruled, 
to  which  ruling  tbe  defendant,  at  the  time 
the  same  was  made,  excepted,  and  pre- 
sented to  the  court  Its  bill  of  exceptions 
herein,  (embodying  all  the  testimony,  evi- 
dence, and  exhibits  offered  by  either  party 
npon  the  trial  of  the  action,)  which,  be- 
ing found  by  the  court  to  be  true,  is  al 
lowed  and  signed,  and  on  motion  is  here- 
by made  part  of  the  record  of  the  case; 
and  thereupon  the  court  orders,  adjudges, 
and  decrees  tbat  the  said  defendant  com- 
pany be,  and  it  Is  hereby,  perpetually  re- 
strained and  enjoined  from  operating  any 
car  or  cars  upon  tbe  street-rail  «vay  trades 
mentioned  in  tbe  petition,  or  any  of  them, 
or  upon  any  tracks  laid  or  to  belaid  up- 
on the  Carthage  turnpike,  by  means  of 
electric  currents  passing  iron!)  a  wheel  or 
wheels  of  such  car  or  cars  into  tbe  rails 
of  ench  track,  or  any  of  them,  or  by  means 
ot  electric  currents,  tbe  whole  or  any  part 
ot  which  may  be  knowingly  permitted  to 
pass  into  the  earth,  or  for  which  the 
earth  constitutes  any  part  of  the  conduct- 
ing medium,  in  such  manner  as  to  cause 
injury  to  the  plaintiff,  to  all  of  which  de- 
fendant excepts.  It  isfurtfaer  ordered  that 
tbe  operation  ot  this  decree  be,  and  It  Is 
hereby,  stayed  for  the  period  ot  six 
months  from  date  hereof,  wltb  liberty  up- 
on the  part  of  the  defendant  to  apply  for 
an  extension  ot  said  time. " 

Tlie  coart  appointed  a  special  master, 
with  directloos  tbat  he  ascertain  and  re- 
port the  amount  of  damages,  In  money, 
theretofore  sustained  by  the  telegraph  as- 
sociation, and  hear  evidence  for  that  pur- 
pose, and  report  to  tbe  court.  Dpon  peti- 
tion in  error,  tbe  superior  court,  at  gener- 
al term,  nfiirmed  the  judgment  and  decree 
of  the  court  at  special  term.  By  the  pres- 
ent proceeding  in  error  this  court  is  asked 
by  the  railway  company  to  reverse  the 
judgment  ot  tbe  superior  court  at  general 
term,  and    to  reader  such  Judgment  as 


the  court  below  should  have  rendered. 
Further  facts  disclosed  by  tbe  record,  and 
undisputed,  are  stated  in  tbe  opinion. 

Johu  S.  Wise,  E.  A.  Ferguson,  and  R.  A, 
Harrisoo,  for  plaintiff  in  error.  Anron  F. 
Perry,  Peck  Jt  Shaffer,  and  Selwyn  N. 
Ovreji,  for  defendant  in  error. 

DicKMAN,  J.,  (after  stating  the  facts  as 
above.)  The  Cincinnati  Inclined  Plane 
Railway  Company  was  Incorporated  in 
the  year  1871,  under  the  act  of  May  1,  1852, 
entitled  "  An  act  to  provide  tor  the  crea- 
tion and  regulation  ot  incorporated  com- 
panies in  the  state  ot  Ohio. "  On  March 
30, 1877,  the  legislature  passed  an  act  au- 
thorizing any  Inclined  plane  railway  or 
railroad  company!  theretofore  or  there- 
after organized  under  the  act  ot  1862,  to 
bold,  lease,  or  purchase,  and  maintain  and 
operate,  such  portion  of  any  street  rail- 
road leading  to  or  connected  with  the  In- 
clinded  plane  aa  might  be  necessary  for 
the  convenient  dispatch  of  its  business, 
npon  the  same  terms  and  conditions  on 
which  it  held,  maintained,  and  operated 
Its  inclined  plane;  "provided,  that  no 
other  motive  power  than  animals  shall 
be  used  on  the  public  highways  occupied 
by  such  street-railway  company  without 
the  consent  ot  the  board  ot  public  works 
in  any  city  having  such  board,  and  the 
common  council,  or  the  public  authority 
or  company  hav<ng  charge  orowning  any 
other  highway  in  which  such  street  rail- 
road may  be  laid. " 

In  September,  1885,  the  Cincinnati  Board 
of  public  works  adopted  a  resolution,  con- 
senting "to  the  use  either  ot  eletrlclty, 
cable,  or  compressed  ali',  as  a  motive 
power,  by  the  Cincinnati  Inclined  Plane 
Railway  Company  upon  the  highways  In 
which  the  street  railroads,  connected  with 
its  inclined  plane,  and  held  and  operated 
by  It,  are  laid. "  In  October,  1888,  tbe  rail- 
way company,  setting  forth  the  resolution 
giving  such  consent,  and  stating  that  it 
had  decided  to  use  electricity  as  a  motive 
power  on  Its  road,  made  application  to 
the  board  of  public  affairs — the  legally 
constituted  successor  of  the  board  of  pub- 
lic works— for  permission  to  erect,  along 
tbe  entire  length  ot  its  road,  tbe  poles, 
wires,  and  other  appliances  necessary  to 
operate  and  maintain  its  entire  line  from 
Fifth  and  Walnut  streets  to  tbe  Zoologi- 
cal Qarden,as  an  electric  road.  And  there- 
upon the  board  ot  public  affairs,  acting 
under  authority  of  the  act  o(  March  80, 
1877,  and  in  furtherance  of  the  grant  made 
by  the  board  of  public  works,  granted  the 
application  ot  the  railway  company,  up- 
on the  following  condition:  "(1)  Tlie 
poles  to  be  made  ot  iron  ot  tbe  size  and 
pattern,  and  the  wires  to  be  strung  In  the 
manner  as  shown  on  the  plan  submitted 
to  this  board  and  hereby  approved."  In 
February,  1889,  in  accordance  with  the 
provisions  of  section  S906  of  the  Revised 
Statutes,  the  stockholders  ot  the  railway 
company  extended  tbe  northern  terminus 
of  its  road  at  tbe  Zoological  Garden  to 
the  village  of  Olendale,  And  in  March, 
1889,  the  board  of  county  commissioners 
ot  Hamilton  county,  by  resolution,  grant- 
ed  the  application  otthe  railway  company 
to  use  and  occupy  tbe  Carthage  turnpike 
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to  its  northern  terminDs,  by  doable 
tracks,  and  with  necessary  appendages 
and  appurtenances  of  au  overhead  electric 
railroad  system ,  so  as  to  enable  the  com- 
pany to  permit  continuoos,  rapid,  and 
safe  transportation  between  Fountain 
square,  in  Cincinnati,  and  the  village  of 
Carthage.  A  provluion  In  the  grant  pro- 
vided for  the  removal  by  the  county  com- 
missioners, of  any  and  all  telegraph  and 
telephone  poles  which  might  Interfere 
with  the  operation  of  the  electric  road. 
This  provision,  however,  was  afterwards 
modified  by  the  action  of  the  commission  - 
ers,  so  as  to  locate  the  telegraph  and  tele- 
phone poles  at  the  curb  line. 

The  plan  submitted  to  and  approved  by 
the  board  of  public  affairs  is  known  as 
the''Sprague  single  trolley  overhead  sys- 
tem." Under  the  supervision  of  the  en- 
gineer of  the  board,  the  poles  were  erected 
and  wires  strung;  and  about  the  begin- 
ning of  June,  1889,  therail  way  company  bad 
put  its  street  railway  in  operation  onder 
that  system,  as  far  as  the  Zoological  Gar- 
den;  andatthecommencementottbeorigi- 
nal  action  was  engaged  in  constructing  its 
extension  along  the  Carthage  pike,  under 
the  grant  of  the  county  commissioners, 
with  the  necessary  appendages  and  appur- 
tenances of  the  single  trolley  system.  In 
the  Kprague  system,  the  electricity  used 
to  operate  the  motors  under  the  cars  is 
conveyed  to  them  by  a  single  overhead 
trolley  wire,  and  a  single  arm  or  pole  at- 
tached to  the  car,  and  carrying  a  contact 
wheel  which  runs  along  and  passes  up  un- 
derneath the  trolley  wire.  The  current 
passes  do  WD  the  pole  or  arm  to  the  switch 
apparatus  on  board  the  car,  through  the 
motors,  thence  to  the  wheels,  and  to  the 
tracks.  It  then  passes  back  tothestation 
along  the  iron  rails  of  the  track.  Interlaced 
together  by  conducting  wires,  and  finally 
connected  by  a  conducting  wire  with  the. 
negative  pole  of  the  dynamo,  the  greater 
portion  of  the  current  flowing  along  this 
Uneofthe  track  as  theretum  current.  Some 
portions  of  such  current,  however,  are  un- 
avoidably diverted  through  whatevercon- 
ductorsare  In  proximity, and  which  them- 
selves have  grounded  circuits,  but  general- 
ly returning  to  the  source  In  which  it  orig- 
inated, by  means  of  the  metallic  grouud 
connection  of  the  rails  as  extended  by  the 
wire  to  the  dynamo.  The  single  trolley 
system  Is  in  use  ou  nine-tenths  of  the  rail- 
roads in  the  United  States  using  electrici- 
ty. As  compared  with  the  double  trolley 
method  it  is  deemed  more  simple,  less  lia- 
ble to  dlsarrnngement,  much  cheaper,  and 
not  liable  to  accidents  which  would  block- 
ade the  cars.  It  has  proved  successful, 
and  Its  general  adoptioi:,  with  full  knowl- 
edge of  the  double  trolley  method,  fur- 
nishes strong  proof  that  it  is  the  most  ap- 
proved system.  And,in  the  finding  of  facts 
by  the  court  at  general  term,  there  is  noth- 
ing in  disparagement  of  the  single  trolley 
system  In  ItseU,  bnt  It  Is  held  objectiona- 
ble because  it  includes  the  grounded  cir- 
cuit, which  the  defendant  in  error  has 
adopted,  and  claims  a  monopoly  of  Its 
use  as  against  the  railway  company,  as 
an  essential  part  of  its  telephonic  system. 
It  is  evident,  therefore,  that  the  railway 
company  derived  from  the  legislature  the 


right  to  Dse  on  Its  road  other  motive  pow- 
er than  animals;  that  it  acquired  the 
franchise  of  using  electro-motive  power; 
and,  eliminating  from  view  the  telegraph 
association,  it  is  making  lawful  use  of 
such  franchise,  in  a  manner  authorized  by 
the  statute. 

The  City  &  Suburban  Telegraph  Associa- 
tion was  Incorporated  July  1, 1S73.  as  a 
telegraph  company,  with  lines  extending 
from  Cincinnati  to  Hamilton,  In  Butler 
county,  under  laws  since  embodied  In  the 
chapter  of  the  Revised  Statutes  regulat- 
ing "Magnetic  Telegraph  Companies,  "and 
containing  section  8454,  which  provides: 
"  A  magnetic  telegraph  company,  hereto- 
fore or  hereafter  created,  may  construct 
telegraph  lines,  from  point  to  point,  along 
and  upon  any  public  road,  by  the  erection 
of  the  necessary  fixtures,  luclnding  posts, 
piers,  and  abutments  necessary  for  the 
wires;  but  the  same  shall  not  incommode 
the  public  in  the  use  of  such  road."  In 
1878,  the  telegraph  association  became  the 
licensee  of  the  American  Bell  Telephone 
Company, with  the  exclnslverighttouseall 
its  patents  in  Cincinnati  and  certain  terri- 
tory adjacent  thereto,  and,  although  or- 
ganized as  a  telegraph  company,  entered 
upon  the  buslnessof  a  telephonecompany. 
After  obtaining  the  license  to  use  the  tele- 
phone, the  telegraph  association  erected 
poles  and  wires  upon  the  streets  wherein 
the  railway  of  the  plaintiff  in  error  is  sit- 
uated, and  which  was  then  being  operated 
as  a  horserailwny.  These  poles  and  wires 
were  mainly  erected  in  the  years  1881  and 
1882.  But  prior  thereto,  in  1880,  the  fol- 
lowing section  was  added  to  the  telegraph 
law:  "Sec.  3471.  The  provisions  of  this 
chapter  shall  apply  also  to  any  company 
organized  to  construct  any  line  or  lines  of 
telephone;  and  every  such  company  shall 
have  the  same  powers,  and  be  subject  to 
the  same  restrictions,  as  are  herein  pre- 
scribed for  magnetic  telegraph  companies. " 
But,  without  this  section  making  the  pro- 
visions of  thechapter  relating  to  telegraph 
companies  expressly  applicable  to  tele- 
phone companies,  we  think  that  the  term 
"telegraph,"  as  a  mode  of  transmitting 
messages  or  other  communications,  is 
su£9clently  comprehensive  to  embrace  tba 
telephone.  It  is  thus  apparent  that,  while 
the  telegraph  association  was  organised 
after  the  incorporation  of  the  railway 
company,  it  had  planted  its  poles,  and 
strung  its  wires,  and  entered  upon  the 
business  of  a  telephone  company  before 
the  railway  company  had  put  its  street 
railway  into  operation  with  electricity  as 
the  motive  power;  that  permission  in  due 
form  of  law,  was  granted  to  the  telegraph 
association  to  place  and  maintain  its 
poles  and  wires  for  the  purpose  of  supply- 
ing telephonic  communication  to  its  sub- 
scribers In  Cincinnati  and  viciuity,  and 
also  as  a  means  of  commonination  for  its 
longrer  lines. 

But  It  Is  urged  that  the  franchise  of  the 
telegraph  association  to  construct  lines  of 
telephone  is  greatly  impaired  by  reason  uf 
the  single  trolley  railway  using  a  ground- 
ed dreuit,  whereby  a  large  part  of  the  elec- 
tric current  flows  off  from  the  rails  to  the 
surrounding  earth,  and  to  and  upon  all 
telephone  wires  which  may  be  connected 
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-with  the  earth  In  proximity  to  the  rail- 
way. The  action  ia  ileBorlbed  as  "conduc- 
tion,"  causing  more  or  less  of  electric  cur- 
rent to  be  poured  into  the  earth,  and  into 
ali  electric  conductors  connected  with  the 
earth,  thereby  reaching  telephone  wires  in 
a  srronuded  circuit,  and  creating  loud  and 
continuous  noises  upon  the  wires,  which 
disturb  telephonic  communication.  This 
disturbance,  however,  results  not  solely 
from  the  earth  circuit  of  tbe  railway  com- 
pany, bat  also  from  the  fact  that  the  de- 
fendant in  error  likewise  relies  upon  the 
earth  for  its  return  circuit,  by  cunnectinir 
with  the  earth  the  end  of  its  wire  furthest 
from  its  electric  batteries.  The  telephone 
wires  are  carried  from  the  phones  of  sub- 
scribers to  the  gas  pipes  in  the  rooms 
where  the  phones  are  located,  or  to 
water-pipes,  or  to  the  earth,  in  order  to 
make  a  complete  circuit.  The  interference, 
iuoreover,  with  tlie  operation  of  the  tele- 
phone, is  said  to  he  largely  attributable 
to  the  delicate  mechanism  of  tbe  telephone 
wires  and  phones.  The  wires,  being  de- 
signed to  carry  tbe  extremely  small  cur- 
rent needed  for  telephone  transmission, 
are  too  small  in  sice  to  carry  snccessfnlly 
the  strong  current  passing  into  them  from 
electric  railways.  It  is  claimed  that,  in 
addition  t.o  this  conduction  or  leakage 
disturbance,  the  single  trolley  electric  rail- 
way introduces  serious  disturbances  on 
telephone  Hues  by  induction,  for  the  rea- 
son that  such  electric  railways  employ 
large  wires  to  convey  the  current  need  tor 
tbe  propulsion  of  their  cars,  and  this  cur- 
rent is  constantly  and  rapidly  changing 
its  strength ;  that  these  rapidly  cfaanelng 
currents  in  the  electric  railway  wires  in- 
duce disturbing  currents  In  pnrallel  tele- 
phone wires  near  which  tbe  electric  rail- 
ways have  been  bnlit,  and  thus  prevent  a 
successful  transmission  of  telephonic  mes- 
sages. 

These  interferences  with  the  telephone 
service  may  be  obviated,  it  is  stated,  by 
tbe  railway  company  giving  up  the  single 
trolley  system  with  the  ground  circuit, 
and  aulMtitatlng  the  double  trolley  sys- 
tem with  its  two  trolley  wires,  two  trol- 
ley wheels  and  elxtric  current  passing 
from  one  wire  through  one  trolley, 
through  tbe  motor,  back  through  the  oth- 
er trolley  to  the  other  wire,  and  so  bark 
to  the  generator,  without  escaping  to  the 
earth.  The  grounded  circuit,  it  la  insisted, 
Bhoold  be  abandoned  and  surrendered  to 
the  sole  use  and  service  of  the  defendant 
in  error.  But  It  is  admitted,  that,  other 
remedies  of  tbe  telephone  disturbances 
may  be  easily  obtained  by  constructing 
the  telephone  with  a  complete  metallic 
circuit,  or  liy  resort  to  what  is  known  as 
the  "McCluer  device,"  consisting  of  a 
single  return  wire,  to  which  a  number  of 
telephone  wires  are  attached. 

Conceding  that  the  mode  adopted  by  the 
railway  company  of  propelling  its  cars  by 
electricity  Is  an  iuterrpntion  to  the  tele- 
phone service  of  the  defendant  in  error, 
and  calculated  to  impair  its  franchise  in 
the  manner  contended,  the  inquiry  is  sug- 
gested whether  the  railway  company 
must  yield  up  a  useful  franchise,  that  the 
same  may  be  exclusively  enjoyed  by  the 
telegraph  association,  or  whether  the  as- 


sociation shall  adapt  its  system  to  exist- 
ing conditions:  whether  the  company 
shall  change  from  tbe  single  to  tbe  double 
trolley  system,  from  the  grounded  to  the 
metallic  circuit,  or  whether  the  associa- 
tion shall  use  either  a  complete  metallic 
clrvult,  ot  resort  to  the  McCluer  device.  It 
Is  immaterial  on  which  party  the  expense 
of  tbe  change  may  fall  the  more  heavily. 
It  is  a  question  of  legal  right,  and  as  re- 
marked by  Lord  Hatbehley,  L.  C,  in  At- 
torney General  v.  Coiney  Hatch  Lunatic 
Asylum,  L.  B.  4  Ch.  153,  "tbe  simplest 
course,  as  far  as  regards  the  administra- 
tion of  Justice,  is  to  ascertain  the  exact 
state  of  the  law  which  regulates  the  rela- 
tions of  the  parties;  and,  iiaving  done  so, 
to  proceed  to  act  on  it,  without  any  refer- 
ence to  the  difBnultles  of  the  case  on, the 
part  of  those  against  whom  it  is  obliged 
to  decide;  leaving  those  parties  to  relieve 
themieKes  as  they  best  can  from  the  posi- 
tion in  which  they  have  placed  themselves, 
and.  If  there  be  no  other  mode  of  escape, 
to  cease  to  do  the  acts  which  occasion  the 
wrong." 

Wlien  the  telegraph  association  erected 
its  poles  and  lines  in  1881  and  1882,  with 
the  design  of  conducting  the  business 
of  a  telephone  company,  it  found  tbe 
railway  company  operating  its  street 
railway,  with  authority  under  the  stat- 
ute to  use  other  motive  power  than  ani- 
mals, to-wit,  electricity,  cable,  or  com- 
pressed air,  upon  obtaining  the  consent  of 
the  board  of 'public  works.  Tbe  tele- 
phono  business  was  not  among  tbe  prob- 
abilities when  the  streets  of  Cincinnati, 
now  made  use  of  by  the  telegraph  associa- 
tion, were  dedicated  or  condemned  for  the 
public  use.  The  primary  and  dominant 
purpose  of  their  establishment  was  to  fa- 
cilitate travel  and  transportation;  they 
belong  from  side  to  side  and  end  to  end 
to  the  public,  that  the  public  may  enjoy 
the  right  of  traveling  and  transporting 
their  goods  over  them.  The  telephone 
poles  and  wires,  and  other  appliances,  are 
not  among  the  original  and  primary  ob- 
jects for  which  streets  are  opened,  for  they 
may  be  placed  dsewbere  than  on  tbe  high- 
ways, and  yet  accomplish  their  purpose. 
In  Taggart  v.  Railway  Co.,  1«  R.  I.  6«>8, 1& 
Atl.  Rep.  326,  it  was  said  by  Durfbe,C.  J., 
that  telephone  poles  and  wires  arenot  used 
to  facilitate  the  use  of  thestreetsfor  travel 
and  transportation,  "  whereas,  tbe  poles 
and  wires  of  the  railway  company  are 
directly  ancillary  to  the  uses  ol  the 
streets  as  such,  in  that  they  communicate 
the  povrer  by  which  the  street-cars  are 
propelled."  As  a  general  rule,  an  occupa- 
tion of  the  streets,  otherwise  than  for 
travel  and  transportation,  is  presumptive- 
ly inferior  and  subservient  to  the  domi- 
nant easement  of  the  public  for  highway 
purposes,  for,  if  not  so,  the  primary  ob- 
ject of  their  dedication  or  appropriation 
might  be  largely  defeated;  and  the  fact 
that  permission  is  granted  to  occupy  the 
streets  or  highways  for  a  purpose  other 
than  travel  does  not  confer  a  prior  and 
paramount  right  to  occupy  them,  to  the 
exclusion  of  their  use  for  travel  in  a  mode 
different  from  what  obtained  when  such 
permission  was  given.  The  main  purpose 
of  streets  or  highways  being  to  facilitate 
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travel  and  tranflportatlon,  new  and  Im- 
proved agencies  for  effecting  that  purpose 
muHt  bepresutned  to  have  been  in  contem- 
plation, in  addition  to  those  in  existence 
when  the  ways  were  established.  To 
those  Improved  agencies,  devised  for  the 
convenience  and  advantage  of  the  commu- 
nity in  general,  the  franchise  of  the  tele- 
phone company  to  occupy  the  streets  for 
carrying  on  its  business,  must  be  second- 
ary and  subordinate.  "The  use  of  a  high- 
way tor  the  purposes  of  a  street  railroad 
involves  the  application  of  new  appli- 
ances and  modes  of  travel,  rather  than  of 
any  new  principle.  In  both,  a  corporation 
is  employed  and  invested  with  rii^hts  in 
the  highway;  in  both,  an  expenditure  of 
money  is  required  to  put  the  road  in  a 
condition  for  use  and  to  keep  it  in  repair; 
but  in  both.  thegr<-at  leading  object  and 
public  benefit  is  the  accommodation  of 
travelers,  who  may  have  occasion  to  use 
them  at  fixed  tolls  or  rates  of  tare,  and 
not  the  profit  of  the  proprietors."  Ran- 
NET,  J.,  in  Railway  Co.  v.  Cumminsville, 
14  Ohio  St.  528,  545. 

In  the  case  Hudson  River  Tel.  Co.  v.  Wa- 
tervliet  T.  &  R.  Co.,  121  N.  Y.  397,  24  N. 
G.  Rep.  832,  the  right  of  the  telephone 
company  to  enjoin  the  railroad  company 
from  operating  its  road  by  electricity, 
under  the  single  trolley  s,TStero, incidental- 
ly came  under  consideration.  In  deliver- 
ing the  opinion  of  the  court,  Andrews, 
J.,  after  stating  that  the  use  of  a  ground- 
ed circuit  is  not  necessary  to  a  telephone 
system,  and  that  the  substitution  of  the 
raetulllc  for  the  earth  circuit,  besides  ob- 
viating the  disturbance  caused  by  the  de- 
fendant's road,  would  promote  the  gener- 
al efficiency  of  the  telephone  service,  says: 
*'The  plaintiff  is  but  one  of  a  large  number 
of  telephone  companies  which,  under  the 
general  parmlssion  of  the  statute  tor  the 
Incorporation  of  telegraph  companies, 
have  erected  poles  and  strung  tbelr  wires 
In  the  streets  of  the  cities  and  villages  of 
the  state.  The  claim  that  under  this  per- 
miseory  grant  they  can  exclude  the  use  of 
thestreetsbyelectric  railways,  or  for  other 
street  purposes  requiring  the  use  of  elec- 
tricity, wherever  the  use  of  this  agent  in- 
terferes with  the  use  of  the  telephone,  al- 
though the  muuicipallty  may  consent  and 
the  public  interest  will  be  promoted  by 
the  other  uses  to  which  tlie  streets  are 
sought  to  be  subjected,  needs  but  to  be 
stated  to  Induce  hesitation."  In  the  last 
entitled  case,  the  telephonecompany erect- 
ed poles  for  its  wires,  and  perfected  itssys- 
tem  of  telephone  communication,  several 
years  before  the  railroad  company  substi- 
tuted electricity  in  place  of  horne-power 
for  the  movement  of  itscars.  The  author- 
ity given  by  statute  to  a  telephone  com- 
pany to  construct  its  Hues  from  point  to 
point,  along  and  upon  any  public  road, 
underthecontinuing  prohibition  that  "the 
same  shall  not  incommode  the  public  in 
the  use  of  such  road,"  would  plainly  indi- 
cate an  Intentlou  on  the  part  of  the  legis- 
lature that  the  company  shall  exercise 
such  franchise,  with  reference  to  the  com- 
fort and  convenience  of  the  traveling  pub- 
lic, and  shall  not,  in  any  manner,  abridge 
or  impair  the  use.  by  the  public,  of  the 
most   approved  methods   of  travel   and 


transportation.  And  a  reasonable  inter- 
pretation of  the  statute  would  lead  to 
the  conclusion  that  to  impair  the  public 
enjoyment  of  an  approved  method  of  con- 
veyance on  thestreets  would  be  in  deroga- 
tion of  the  statutory  prohibition  that 
the  public  shall  not  be  >  incommoded  in 
the  use  of  the  roads  or  highways.  The 
statutory  permission  to  the  telegraph  ai»- 
snciation  to  construct  its  telephone  lines 
along  and  upon  the  highways  was  not, 
therefore,  without  qualification.  But, 
whether  the  legislature  had  or  had  not 
imposed  the  condition  that  the  public 
should  not  be  incommoded,  the  associa- 
tion, in  our  judgment,  acquired  its  privi- 
lege or  permisHory  grant,  subject  to  the 
duty  of  8o  changing  and  adjusting,  when 
necessary,  its  system  of  operating  Its  tel- 
ephone lines,  as  not  to  curtail  the  enjoy- 
ment by  the  public  of  the  best  modes  ot 
travel  and  transportation  upon  thestreets. 
Whether  all  who  go  on  the  streets  shall 
have  the  most  convenient  and  expeditious 
passage  and  carriage  ot  person  and  goods 
has  not  been  made  dependent  upon  the 
manner  in  which  the  defendant  in  error 
has  preferred  to  locate  its  poles,  stretch  its 
telephone  wires,  or  form  theelectric circuit. 
It  is  in  recognition  and  maintenance  of 
the  superior  easement  of  the  public  In  the 
streets  that  city  councils  are  required  to 
"cause  the  same  to  be  Icept  open  and  in  re- 
pair, and  free  from  nuisance;"  that  the 
streets  are  graded  and  paved,  and  proper 
regulations  of  police  provided  to  govern 
the  actions  of  persons  using  them;  that 
the  atiutting  owner,  though  having  a  pe- 
culiar interest  and  easement  in  the  adja- 
cent street,  appendant  to  his  lot,  has  no 
right  to  place  permanent  obstructions  in 
the  street,  nor  dd  any  act  on  his  own 
land,  outside  the  limits  of  the  street,  that 
will  make  the  way  inconvenient  or  has- 
ardouB,  or  less  secure  than  it  was  left  by 
the  municipal  authorities.  Crawford  v. 
Delaware,  7  Ohio  St.  459;  Elliott,  Roads 
&  S.  311 ;  Mallory  v.  Griffey,  85  Pa.  St.  275; 
Milburn  v.  Fowler,  27  Hun,  568;  Dill.  Man. 
Corp.  §  1032,  and  cases  there  cited.  In 
King  V.  Russell,  6  East,  427,  the  right  ot 
the  owner  to  load  and  unload  his  wagons 
in  the  highway  before  his  warehouse,  was 
held  to  be  entirely  subordinate  to  the  right 
of  public  passage,  and  must  not  be  exer- 
cised in  such  a  manner  as  unreasonably 
to  abridge  or  incommode  the  latter  right. 
The  court  say:  "The  primary  object  of 
the  street  was  tor  the  free  pasage  of  the 
public,  and  anything  which  Impeded  that 
tree  passage,  without  necessity,  was  a 
nuisance.  If  the  nature  ot  the  defendant's 
business  were  such  as  to  require  the  load- 
ing and  unloading  of  so  many  more  of  his 
wagons  than  could  conveniently  be  con- 
tained within  his  own  private  premises, 
he  must  either  enlarge  his  premises,  or 
remove  his  business  to  some  more  conven- 
ient spot."  As  against  the  public  ease- 
ment in  the  highway,  a  telephonecompa- 
ny that  obtains  the  naked  permission  to 
locate  its  poles  and  wires  along  thestreets 
should,  we  think,  stand  on  no  higher  van- 
tage ground  than  the  owners  of  property 
abutting  on  the  streets,  who  bold  or  ac- 
quire their  property  subject  to  all  the 
consequences  which  may  result,  advan- 
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tasreoaaly  or  otherwise,  from  any  public 
and  authorised  use  of  the  streets,  in  any 
mode  promotive  of,  and  conalsteut  with  the 
purposes  of.establlshinK  tbem  as  common 
hip;hway8. 

This  paramount  easement  or  estate 
which  the  pa'blic  acquires  in  the  streets, 
carrying  with  it  a  special  interest  in  the 
adoption  of  the  most  approved  systems 
of  modern  street  travel,  cannot  be  made 
subservient  to  the  telegraph  or  telephone 
when  admitted  on  the  highway,  without 
the  clearest  expression  of  the  legislative 
will.  In  Hickok  ▼.  Hine,  23  Ohio  St.  523, 
it  was  held  that,  when  the  legislature  has 
power  to  require  one  public  easement  to 
yield  to  another  more  important, — s  for^ 
ttort  where  the  other  is  inferior, — the  in- 
tention to  grant  such  power  must  appear 
by  express  words,  or  by  necessary  implica- 
tion: and  such  implication  arises  only 
when  requisite  to  the  enjoyment  of  the 
powers  expressly  granted,  and  can  be  ex- 
tended  no  further  than  such  necessity  re- 
qnires.  We  fail  to  discover  anyauthori- 
ty,  either  express  or  Implied,  to  subordi- 
nate the  public  easement  in  the  streets  to 
the  privileges  exercised  rhereon  by  the  tel- 
egraph association,  under  the  general 
terms  of  the  statute  permitting  the  erec- 
tion of  posts,  piers,  and  abutments  neces- 
sary for  its  telephone  wires,  and  especlaiiy 
when  coupled  with  the  condition  that  the 
same  shall  not  incommode  the  public  In 
the  use  of  the  highway. 

The  demand  made  by  the  telegraph 
association  is  not  that  the  raiiway  com- 
pany shall  so  modify  its  existing  electrical 
apparatus  as  not  to  interfere  with  thetel- 
eplione  service,  but  shall  forever  abandon 
the  use  of  an  essential  part  ot  its  electro- 
motive system, or  be  perpetually  enjoined. 
In  other  words,  the  association  claims 
the  exclusive  use  of  the  grounded  circuit, 
inasmuch  as  the  mechanism  of  the  tel»> 
phone  is  so  complex,  and  the  electric  cur- 
rents employed  BO  delicate  and  sensitive, 
that  they  cannot  be  used  without  dis- 
turbance from  the  heavier  currents  em- 
ployed by  neighboring  electrical  enter- 
prises that  operate  with  the  grounded  cir- 
cuit. We  find  no  foundation  for  such  an 
exclusive  franchise  or  right.  When  the 
telesraph  association  began  its  operation 
under  the  telephone  system,  neither  the 
statute  anthorizins  it  to* erect  and  main- 
tain poles,  wires,  and  other  necessary  fixt- 
ures, nor  the  ordinance  under  which  it  ob- 
tained the  power  to  extend  Its  lines  In  the 
streets,  gave  an  exclusive  right  either  to 
use  the  earth  for  a  return  cl'-calt,  or  a 
complete  metallic  circuit  formed  by  doable 
wires.  The  legislature  did  not  grant  the 
right  by  general  enactment,  nor  was  the 
municipal  corporation  empowered  by 
the  legislature  to  give  the  telegraph  asso- 
ciation the  exclusive  right  to  make  use  of 
Its  streets  so  as  to  create  a  monopoly.  In 
State  V.  Coke  Co.,  18  Ohio  St.  262,  it  was 
held  that  a  municipal  corporation  cannot, 
without  clear  legislative  authority,  grant 
an  exclusive  right  to  the  use  of  the  streets 
for  certain  purposes  to  an  individual  or 
corporation.  To  enable  it  to  grant  such 
an  exclusive  right  by  ordinance  in  the  nat- 
ure of  a  contract,  the  power  must  be 
■hown  to  have  been  expressly  granted,  or 
T.27N.B.no.ll— 57 


to  be  BO  tar  necessary  to  tbe  proper  execu- 
tion of  the  powers .  which  are  expressly 
granted  as  to  make  its  existence  free  from 
doubt. 

In  the  year  18S8,  Prof.Stelnheil  made  the 
Important  discovery  ot  the  practicability 
of  using  the  earth  as  one-half  or  the  re- 
turning section  of  an  electric  circuit.  Prof. 
Morse  claimed  to  have  made  the  discovery 
about  the  same  time,  but  be  failed  to  ob- 
tain a  patent  therefor.  It  was  the  discov- 
ery of  an  elementary  principle  of  science, 
of  a  truth  in  physics,  of  a  law  In  the  oper- 
ation of  the  forces  of  nature,  and  was  not 
bounded  by  the  trammels  of  th*  patent 
law.  For  40  years  before  the  telephone 
was  discovered,  the  use  of  tbeeartli  as  a 
conducting  medium.  In  the  formation  of 
an  electric  circuit,  had  been  the  common 
property  of  any  electric  enterprise.  By 
what  grant  or  title,  then,  did  it  become 
the  especial,  peculiar,  and  exclusive  fran- 
chise of  the  telegraph  association?  As  it 
did  not  originate  In  legislative  or  munici- 
pal grant,  so  such  exclusive  franchise  did 
not  spring  from  priority  in  Its  exercise. 
Where  a  right  is  common  and  universal, 
and  capable  of  being  exercised  by  all  at 
the  same  time,  there  is  no  applicability  ot 
the  rule  that  he  who  in  its  enjoyment  is 

Srior  in  point  of  time  is  prior  In  right. 
Fe  who  is  first  in  the  field  does  not  there- 
by gain  a  monopoly  of  use. 

It  is  contended,  however,  that  the  de- 
fendant in  error,  by  virtue  of  Its  grants, 
acquired,  before  the  railway  company  had 
a  right  to  use  electricity  as  a  motive 
power,  a  vested  interest  in  the  teleplione 
system  us  It  now  operate  it,  with  a 
grounded  circuit,  and  that  not  even  the 
legislature  ot  the  state  could  take  away 
from  it  or  injure  this  franchise,  on  the 
faith  ot  which  it  has  expended  its  capital 
and  labor.  Special  privileges  or  Immuni- 
ties are  under  the  control  ot  the  legisla- 
ture. If  granted,  they  may  be  altered,  re- 
voked, or  repealed,  by  the  general  assem- 
bly. Art.  ],  §  2,  of  the  constitution.  And, 
while  corporations  with  valuable  frnn- 
chlses  may  be  formed  under  general  laws, 
all  such  laws  may,  from  time  to  time,  be 
altered  or  repealed.  Const,  art.  13,  §  2.  In 
view  ot  these  constitutional  provisions.  It 
Is  clearly  within  the  power  of  the  general 
assembly  to  authorise  one  class  of  corpo- 
rations to  use  in  the  streets  electricity 
with  the  grounded  circuit,  as  a  motive 
power,  and  another  class  to  employ  the 
same  or  a  similar  agency  for  the  trans- 
mission of  telegraphic  or  telephonic  mes- 
sages. And,  if  the  proper  exercise  of  the 
rights  granted  to  the  one  class,  under 
general  law,  is  irreconcilable,  and  plainly 
interferes  with  a  prior  grant  to  a  corpo- 
ration of  the  other  class,  it  may  be  con- 
strued as  the  intention  of  the  legislature  to 
deny  an  excIuBive  franchise.  It  not  to  re- 
peal the  antecedent  grant. 

In  view  ot  the  special  benefit  conferred 
by  the  grant  of  corporate  power,  it  is  evi- 
dent that  the  primary  object  or  design  of 
tbe  state  in  granting  the  franchises  ot  tele- 
graph and  telephone  companies  Is,  in  a 
large  measure,  to  subserve  the  public  ben- 
efit and  convenience,  and  not  the  mere 
pecuniary  advantage  ot  the  owners  ot  the 
corporate  property.    Tbe  exercise  of  their 
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corporate  prlTileges  1b  subordinate  to  the 
accommodation  ot  those  who  travel  on 
the  Btreets  orhlghwaya,— "the  profit  to 
the  proprietors  beinf;  a  mere  mode  ot  com 
pensating  tbem  for  their  outlay  ol  capital 
m  providing  and  keeping  up  the  public 
easement."  Shaw,  C.  J.,lnCom.  v. Temple, 
14  Gray,  68,  77.  " It  is  In  contemplation  of 
Bucb  companies  being  thus  subaervlent  to 
the  promotion  of  the  public  convenience 
and  welfare  that  the  legislaturehasgrant- 
ed  to  them  the  privilege,  among  others,  ot 
exercising  the  po  wer  of  eminent  domain,  by 
entering  upon  any  land,  and  appropriat- 
ing so  much  thereof  as  may  be  deemed 
necessary  for  the  erection  and  mainte- 
nance of  poles,  piers,  abutments,  wires, 
and  other  necessary  fixtures. 

Having  received  their  corporate  tran- 
chises  from  the  state,  they  hold  them  in 
Implied  trust  for  the  benefit  of  the  com- 
munity at  large,  and  subject  to  the  consti- 
tutional grant  ot  legislative  power  to  con- 
trol the  exercise  of  those  franchises,  in  the 
future,  as  the  public  good  may  require. 
A  franchise,  U  granted  by  the  state  with  a 
reservation  ot  a  right  of  repeal,  must  be 
r^arded  as  a  mere  privilege  while  It  is  suf- 
fered to  continue,  and  the  legislature  may 
take  it  away  at  any  time,  and  the  gran- 
tees must  rely  for  the  perpetuity  and  In- 
tegrity of  the  fraachtse  granted  to  tbem, 
solely  upon  the  faith  of  the  sovereign 
grantor.  Pratt  v.  Brown,  8  Wis.  603; 
Cooley,  Const.  LIm.  (6th  Ed.)  472.  But, in 
the  absence  of  such  a  reservation,  its  force 
and  effect  may  be  attained  through  the 
constitutional  power  rested  in  the  gen- 
eral assembly  to  alter  or  repeal,  from  time 
to  time,  all  general  laws  under  which  cor- 
porations are  formed,  and  to  alter,  re- 
voke, or  repeal  all  special  privileges  or  im- 
munities that  may  have  been  granted.  In 
illustration  of  what  we  have  said,  is  the 
vase  of  Lake  Shore  &  M.  S.  Ry.  Co.  v.  an- 
clnnatl. S.  &  C.  Ry.  Co.,  30  Ohio  St.  604.  In 
that  case  the  Lake  Shore  &  Michigan 
Southern  Rail wayCompany  instituted  pro- 
ceedings to  appropriate,  for  the  construc- 
tion of  its  railroad,  the  right  and  privilege 
of  crossing  with  its  track  and  way  the 
track  and  way  of  theClnclnnati, Sandusky 
&  Cleveland  Railroa.d  Company.  It  was 
the  decision  of  the  court,  as  set  forth  in  the 
syllabus,  that  every  railroad  corporation 
In  this  state  accepts  its  charter  and  fran- 
chises, and  owns  and  uses  Its  tracks,  sub- 
ject to  the  power  of  the  state  to  authorize 
the  construction  of  other  railroads  across 
Its  tracks  whenever  the  public  welfare  may 
require.  Neither  the  priority  ot  one  char- 
ter over  the  other,  nor  the  prior  locatioa 
or  construction  of  a  railroad  thereunder, 
affects  this  right.  Under  the  constitution 
and  laws  ot  this  state,  the  right  ot  one 
railroad  corporation  to  cross  the  track  of 
another,  in  constructing  and  operating  Its 
road.  Is  derived  by  grant  of  the  franchise 
so  to  do  from  the  state,  and  not  by  pur- 
chane  or  appropriation  from  the  road  first 
located  and  constructed.  The  latter  has 
no  vested  exclusive  right  to  such  crossing 
tor  its  use  against  the  right  of  the  public 
to  a  crossing.  The  court  further  held  that 
the  railroad  company  across  whose  track 
a  right  of  way  was  condemned  could  not 
recover  for  an  injury  to  Ita  franchise  as  a 


railroad;  and  that  detention  ot  trains, 
loss  of  future  business,  or  additional  ex- 
penses Incident  to  the  future  exercise  ot  its 
corporate  powers, could  not  be  taken  into 
the  account  in  estimating  consequeutial 
damages. 

It  Is  contended,  however, Id  bebstit  of  the 
defendant  In  error,  that,  conceding  their 
railway  company  and  the  telegraph  asso- 
ciation to  be  upon  an  equal  looting  on 
the  streets  and  highways  in  the  enjoyment 
of  their  respective  franchises,  the  company 
is  bound  to  conform  to  the  rule,  sic  ntere 
tuo  ut  allenam  uon  Itedtia.  In  the  view 
which  we  take  of  the  relation  to  each  oth- 
er of  the  parties  to  the  action,  we  deem  it 
unnecessary  to  inquire  whether  there  hns 
been  a  want  of  conformity,  and  to  what 
extent,  it  any,  on  the  part  ot  the  railway 
company,  to  the  requirements  of  the  legal 
maxim.  Nor  do  we  think  it  necessary  to 
determine  how  far  an  incorporated  com- 
pany making  a  lawful  and  careful  use  of 
its  own  property,  or  ot  a  franchise  grant- 
ed to  it  by  the  proper  municipal  aatborl- 
tles,  may  be  held  liable  for  damages  inci- 
dentally caused  to  another.  From  the 
undisputed  facts  In  the  case,  as  disclosed 
In  the  record  and  printed  arguments  ot 
counsel,  It  Is  evident,  as  we  have  already 
seen,  that  the  railway  company  acquired 
from  the  state,  and  from  the  city  of  Cin- 
cinnati, authority  to  erect  and  maintain 
poles  and  wires  in  the  streets  or  highways, 
and  to  use  electricity  as  a  motive  power 
tor  its  cars.  Clothed  with  such  authority, 
we  have,  upon  wdghing  the  allegations 
in  the  original  petition,  and  applying  to 
them  the  well-settled  principles  goTemlng 
the  legal  rights  ot  the  public  in  the  high- 
ways, reached  the  conclusion  that  the 
tacts  set  forth  in  the  petition  are  not  suffi- 
cient to  constitute  a  cause  of  action.  We 
are  of  the  opinion  that  there  has  been  no 
invasion  of  the  rights  of  the  telegraph  as- 
sociation by  the  plaintiff  in  error,  and 
that  the  telegraph  association  is  not  enti- 
tled to  the  relief  prayed  for  in  its  petition. 
The  judgment,  therefore,  ot  the  superior 
court  at  general  and  special  term  mast  be 
reversed,  and  the  original  petition  dis- 
missed.   Judgment  accordingly. 


(48  Ohio  St.  GOI) 

KiBKBB  T.  Crrr  of  Cincinnati. 
(Supreme  Court  cf  OMa    June  80, 1S91.) 

BoASB  or  Oat  Aivaibs  —  Omonw  na  Vaoio— 
Vaudtft  or  Acts. 
Members  of  the  board  of  city  affairs,  befora 
the  law  was  declared  onconstltntional,  were  da 
/acto  members  of  the  admlnlstzatlve  board  of 
Cincimiati,  and  their  acts  valid. 
(ayUabu*  by  the  Comt.) 

Error  to  superior  court  of  Cincinnati. 

Buret  A  Johnson,  Harmon,  Colston, 
Goldaailtb  A  Boadly,  and  Ramsey,  Max- 
well A  Rsmaey,  tor  plaintiff  in  error. 
Theodore  Horstman,  City  Sol.,  and  J.  B. 
Foraker,  for  defendant  in  error. 

Per  Curiam.  By  the  act  ot  the  general 
assembly  entitled"  An  act  to  create  and 
establish  an  official  board  ot  city  affairs 
in  cities  of  the  first  grade  of  tbeflrstclass," 
passed  October  24, 1890,  the  boards  of  pub- 
lic improvements  in  cities  of  that  g^rade 
and  class  were  abolished;   but,  by   tlw 
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Batne  act,  (eectlon  2231,  Rev.  St.,)  ae  then 
amended,  all  the  powers  and  duties  of  tbo 
board  of  public  improvementB  were  con- 
ferred on  the  board  of  city  affairs,  and  the 
latter  was  made  the  successor  in  all  re- 
spects of  the  board  of  public Impro  venien  ts. 
This  net  was  declared  unconstitutional 
by  this  court  In  State  v.  Smith,  26  N.  E. 
Rep.  1069.  The  question  now  presented  is 
wltether  the  official  acts  of  this  board, 
performed  before  the  act  was  neld  invalid 
and  the  appointees  under  it  were  ousted 
by  the  judgment  of  this  court  in  the  above 
case,  are  also  invalid  and  of  no  effect.  We 
tbiak  not.  The  act  did  not,  in  a  ipgal 
sense,  create  a  new  office.  The  board  of 
city  affairs  was  clothed  with  the  same 
functions  as  the  board  of  public  Improve- 
mentB. If,  then,  as  can  hardly  be  ques- 
tioned, the  Identity  of  an  office  is  to  be  de- 
termined by  the  functions  that  belong  to 
it.  the  board  of  city  affairs  is,  in  law,  the 
same  as  the  board  of  public  improve- 
ments ;  for  there  is  nothing  in  a  name  by 
which  the  essence  of  things  can  be 
changed.  The  designation,  "  board  qf  city 
affairs,"  Is  only  another  appellation  for 
the  administrative  functions  with  which 
it  was  clothed,  as  is  also  the  desiflmation, 
"board  of  public  improvements."  So  that 
the  act  of  October  24, 1890,  held  unconstl- 
tutional,  simply  provided  a  mode  for  the 
removal  of  the  then  members  of  this  ad- 
ministrative board,  and  the  appointment 
of  new  ones.  The  persons  appointed  in 
pursuance  of  the  provisions  of  the  act 
were,  for  the  time  being,  members  de.  facto 
of  this  board;  and  the  acts  performed  by 
them  as  such  members,  before  they  were 
ousted  by  the  proceeding  in  quo  warranto, 
are,  on  principles  of  public  policy,  as  valid 
as  If  they  had  been  performed  by  the  de 
jure  members  of|  the  board.  State  v.  Oar- 
roll,  S8  Conn.  449;  State  v.  Ailing,  12  Ohio, 
16;  State  v.  Jacobs,  17  Ohio.  143;  Scovill 
V.  Oeveland,  1  Ohio  St.  126;  Ex  parte 
Strang,  21  Ohio  St.  610;  State  v.  Smith,  44 
Ohio  St.  348,  7  N.  E.  Rep.  447,  and  12  N.  £. 
Rep.  829. 

It  is  argued  that  the  separate  character 
of  the  two  boards  is  recosnized  In  Reerae- 
lln  v.  Mosby,  47  Ohio  St.  670.1  This 
may  seem  so  from  the  second  clause  of  the 
syllabus.  But  no  such  question  was  in- 
volved, nor  considtred,  or  necessary  to 
be  conMdered,  in  that  case.  It  is  true 
that  the  members  of  the  new  board  are 
there  referred  to  as  members  of  another 
board.  In  one  sense,  this  is  true;  in  an- 
other, it  is  not.  With  regard  to  the  per- 
80Bnel,a  change  In  the  membership  makes 
another  board ;  but  with  regard  to  its 
functions,  the  board  remains  the  same  so 
long  as  its  functions  remain  unchanged. 
Thin  was  an  Im ran  terlal  distinction  in  that 
case,  and  so  not  considered ;  for,  so  far  as 
the  right  ol  the  plaintiffs  to  relief  was 
concerned,  it  was  immaterial  whether 
they  were  to  be  superseded  by  a  new 
board  with  new  functions,  or  simply  by 
new  members  of  the  board  then  filled  by 
themselves.  In  either  case,  tliey  would 
not  have  been  entitled  to  an  injunction  be- 
ore  the  appointment  of  the  new  members. 

Judgment  affirmed. 

>28N.  E.  Rep.  717. 


(138  III.  870} 
Chicago  City  Ry.  Co.  v.  Wilcox.* 
(Supreme  Oov/rt  of  lUlnois.    June  16, 1891.)  s 
Fabbnt  and  CmLD  —  Impdtbd  Neoliobnob — 1»- 

JUBT  BT  StBEBT-CaR — ^RbVIBW  ON  APPEAL. 

1.  Wherea  child  of  tender  years  is  injured  by 
tbe  negligence  of  another,  the  negligence  of  his 
parents,  even  though  present  at  t£e  timu  of  Qie 
accident,  cannot  be  imputed  to  him  so  as  to  sup- 
port the  defense  of  ooutributory  negligence  to  tus 
suit  for  damages.  I 

2.  Where  a  otaild  six  yean  old,  being  about 
to  cross  a  street  on  which  are  two  cable  tracks, 
waits  until  a  train  on  the  track  nearest  him  has 
passed,  and  then,  going  behind  such  train,  is 
struck  by  another  train  coming  from  the  opposite 
direction,  his  failure  to  see  and  avoid  the  train 
which  struck  him,  and  which  was  probably  hid- 
den from  his  view  by  the  other  train,  does  not 
constitute  contributory  negligenco. 

8.  An  instruction  totheenect  that  negligence 
cannot  be  imputed  to  the  plaintiff  on  account  of 
bis  tender  age  is  not  assignable  as  error  where 
the  evidence  clearly  shows  that  the  jury  could 
not  have  found  him  guilty  of  contributory  negli- 
gence had  that  question  been  submitted  to  them. 
W11.KIN,  J.,  dissenting. 

Appeal  from  appellate  court,  first  dis- 
trict. 

C.  M.  Hardy,  for  appellant.  E.  F.  Mas- 
tersua  andCbarles  E.  Pope,  for  appellee. 

Baii.by,  J.  This  was  an  action  on  the 
case,  brought  by  Frank  Wilcox, an  infant, 
by  his  next  friend,  against  the  Chicago 
Oty  Railway  Company,  to  recover  dam- 
ages lor  a  personal  injury.  The  declara- 
tion alleges  that  on  the  24th  day  of  June, 
1887,  tbe  plaintiff  was  passing  along  Har- 
mon court  in  tbe  city  ot  Chicago,  at  its 
crossing  over  the  defendant's  railway  on 
Wabaahuvenue;  that  the  defendant,  by  its 
servants,  was  then  and  there  running  on 
said  railway  a  train  of  cars  drawn  by  cables 
running  underneath  the  surface  of  said  ave- 
nue, and  that,  while  tbe  plaintiff,  with 
all  due  care,  was  passing  along  Harmon 
court  at  said  railway  crossing,  the  defend- 
ant, by  its  servants,  so  carelessly  and  neg- 
ligently managed  and  controlled  said 
train  of  cars,  without  slackening  the  speed 
tbereof  or  ringing  n  bell,  that  said  train 
ran  upon  and  struck  tbe  plaintiff  with 
great  force  and  violence,  and  so  bruised 
and  injured  one  of  his  legs  as  to  render  it 
necessary  to  amputate  the  same,  thus  ren- 
dering him  a  cripple  for  life.  The  defend- 
ant pleadei  not  guilty,  and  on  trial  tbe 
jury  found  a  verdict  for  the  plaintiff,  and 
assessed  his  damages  at  $15,0OU,  and  for 
that  sum  and  costs  the  plaintiff  had  judg- 
ment. On  appeal  to  the  appellate  court 
said  judgment  was  affirmed,  (33  111.  App. 
45U,)  and  by  a  further  appeal  the  record  is 
now  brought  to  this  court  for  review. 

The  plaintiff,  at  the  time  he  was  Injured, 
was  a  child  only  six  years  of  age,  and  was 
living  with  his  father  and  step-mother  on 
the  south  side  ot  Harmon  court,  a  few 
feet  east  of  the  corner  of  Wabash  avenue. 
The  evidence' tends  to  show  that  just  be- 
fore the  time  of  his  Injury  he  was  on  the 
south-west  corner  ot  Wabash  avenue  and 
Harmon  court,  playing  with  two  other 
boys,  and  that  his  step-mother  had  come 
out  of  her  bouse,  and  was  standing  on  tbe 
corner  of   the  opposite  side  ot  Wabash 

'Reported  by  Louis  fioisot,  Jr.,  £8^.,  of  the 
Chicago  i>ar. 

'  Petition   tor  rebearlns  pendlag; 
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avenue.  That,  as  she  came  out  to  the 
corner,  the  plaintiff  called  to  bar,  and 
aBked  ber  If  ebe  wanted  blm,  to  which  8he 
replied:  "No,  yon  can  stay  there."  That 
an  acqualntnnce  of  Mrs.  Carroll's  coming 
along,  she  conversed  with  her  for  a  few 
minutes,  and  then  turned  to  go  back  to 
her  bouse,  and  as  she  did  so,  the  plaintiff 
called  out:  "Mamma,  wait;  I  am  com- 
ing." That  she  thereupon  stopped,  and 
stood  waiting  for  the  plaintiff,  and  as  she 
did  so  she  saw  a  train  of  cable-cars  ap- 
proaching from  the  north,  and  motioned 
to  the  plaintiff  to  waltuntil  it  bad  passed, 
which  he  did.  That,  as  It  passed,  tbo 
plaintiff  walked  around  the  rear  end  of  it, 
and  was  immediately  struck  by  another 
train  coming  from  the  south, and  received 
bin  injury. 

The  only  material  question  in  the  case 
open  for  consideration  here  arises  upon 
the  third  instructinn  given  to  the  jury  at 
the  instance  of  the  plaintiff,  which  was  as 
follows:  "The  court  instructs  the  jury  for 
the  plaintiff  that,  if  they,  from  the  evi- 
dence, believe  that  the  parents  are  work- 
ing people,  and  that  the  father  was  not 
present  at  the  tfme  of  the  accident,  and 
that  the  mother  was  attending  to  her  us- 
ual occupation  in  attending  their  little 
store  on  Harmon  court,  in  such  event  the 
law  does  not  require  that  persons  in  their 
station  of  life  shall  keep  constant  watch 
over  their  children ;  nor  can  the  want  of 
such  care  be  imputed  to  them  as  negligent 
conduct;  nor  can  negligence  be  imputed 
to  the  child,  on  account  of  its  ago,  he  be- 
ing seven  years  of  age.  or  about  that,  at 
that  time. "  This  instruction  incorrectly 
assumes  that  the  plaintiff,  at  the  time  of 
his  injury,  was  one  year  older  than  he 
really  was.  The  trial  was  in  November, 
lK88,and  the  evidence  is  that  he  was  seven 
years  of  age  the  preceding  .Tune,  wliich 
.  would  make  blm  but  six  years  of  age  June 
24, 1887.  the  date  of  his  injury.  But  this 
erroneous  assumption  was  more  favor- 
able to  the  defendant  tban  the  evidence 
warranted,  and  therefore  affords  the  de- 
fendant no  just  ground  of  complaint.  The 
instruction,  also,  while  holding  that  un- 
der the  facts  supposed  the  negligence  of 
the  plaintiff's  parents  cannot  be  imputed 
to  him,  seemEf  to  be  based  upon  the  tacit 
assumption  that,  under  proper  circum- 
stances, the  rule  of  imputed  negligence 
might  apply.  This  assumption,  if  er- 
roneous, was  not  prejudicial  to  the  de- 
fendant, as  the  defense  is  based  upon  the 
assertion  of  that  rule,  as  well  as  the  as- 
sumption that  it  should  be  applied  under 
the  facts  in  this  case.  The  instruction, 
then,  so  far  as  this  portion  of  it  is  con- 
cerned, is  free  from  any  valid  objection 
which  the  defendant  can  urge,  if  It  can  be 
shown  either  that  under  the  facta  sup- 
posed the  negligence  of  the  plaintiff's  pa- 
rents cannot  be  imputed  to  him,  or  that 
the  doctrine  of  imputed  negligence  can 
have  no  application  to  a  case  of  this  char- 
acter. We  prefer  to  consider  the  latter  of 
these  two  propositions,  and  the  question 
then  is  whether  the  negligence  of  the  plain- 
tiff's parents,  even  if  such  negligence  is 
proven,  can  be  imputed  to  the  plaintiff, 
so  as  to  be  available  in  support  of  the  de- 
fense of  contributory  negligence.     Upon 


this  question  the  decisions  of  the  conrta  of 
the  various  states  are  very  much  in  con- 
flict. The  leading  case  among  those 
which'hold  that  the  negligence  of  a  parent, 
custodian,  or  one /n  loco  parentis  should 
be  imputed  to  a  child  not  capable  of  car- 
ing for  his  own  safety,  is  HarCfield  v. 
Roper,  21  Wend.  615,  decided  by  the  su- 
preme court  of  New  York  in  1839.  In  that 
case  the  plaintiff,  a  child  about  two  years 
old,  was  alone  in  a  traveled  portion  of  a 
highway  some  distance  from  any  house. 
The  defendant  was  driving  a  sleigh,  and 
the  child  was  run  over  by  the  horses  and 
injured  before  the  defendant  or  any  of 
those  in  the  sleigb  saw  him.  The  plaintiff 
having  recovered  a  verdict,  a  new  trial 
was  granted  on  the  grounds:  First,  that 
the  evidence  failed  to  .show  negligence  on 
the  part  of  the  defcudunt;  and,  second, 
that  negligence  on  the  part  of  the  plain- 
tiff's parents  was  clearly  shown.  The 
court  held  that,  although  the  child,  by 
reason  of  his  tender  age,  was  incapable  of 
using  that  ordinary  care  which  is  required 
of  a  discreet  and  prudent  person,  the  want 
of  such  care  on  the  part  of  his  parents  fur- 
nished the  same  answer  to  an  action  by 
the  child  as  would  the  omission  of  such 
care  by  the  plaintiff  himself  in  an  action 
by  an  adult.  The  reasoning  of  the  court, 
embodied  in  an  elaborate  opinion  by  Mr. 
Justice  CoWBN,  is,  in  substance,  that  the 
custody  of  the  child  was  confided  by  law 
to  its  parents;  that  said  child  could  not 
be  exposed,  as  it  was  in  that  case,  with- 
out gross  negligence;  that  an  adult  in- 
jured by  a  collision  could  not  recover  if  he 
had  contributed  to  the  injury;  that  the 
same  rule  was  applicable  to  children,  and 
could  be  enforced  only  by  requiring  care 
from  those  who  have  them  In  custody ; 
that  an  Infant  is  not  saijaiis,  but  belongs 
to  ills  custodian;  that  the  custodian  is  his 
agent, and  the  custudian'sneglect  is  there- 
fore his  neglect.  The  rule  thus  established 
has  been  adhered  to,  with  slight  moditlca- 
tions,  by  the  courts  of  New  York,  and  has 
also  been  adopted  by  the  courts  of  several 
of  the  other  states,  and  Is  usually  known 
aa  the  "  New  York  Rule. "  What  is  known 
as  the  "English  Rule"  is  declared  In  Waito 
V.  Railway  Co.,  El.  Bl.  &  El.  719.  In 
that  case  the  plaintiff,  an  Infant  about  five 
years  old,  was  in  charge  of  his  grand- 
mother, who  purchased  tickets  for  both 
at  a  station,  with  the  intention  of  taking 
the  train  to  another  point  on  said  line  of 
railway.'  In  crossing  the  track  to  reach  a 
platform  they  were  run  down  by  a  train 
under  circumstances  of  coucurrent  negli- 
gence ou  the  part  of  the  grandmother  and 
the  servants  of  the  company.  The  grand- 
mother was  killed,  and  the  plaintiff  se- 
riously injured.  The  court,  in  holding 
that  no  recovery  could  be  had,  repudiated 
the  Idea  that  there  was  any  relation  be- 
tween the  plaintiff  and  his  grandmother 
akin  to  that  of  principal  and  agent,  but 
placed  Its  decision  upon  the  theory  that 
he  and  she  were  IdentiflKl  the  same  bb 
though  he  had  been  In  her  arms.  The  de- 
dtdon  turned  upon  the  legal  identity  be- 
tween the  Infant  plaintiff  and  his  cus- 
todian, and  did  not  go  beyond  that  class 
of  cases  in  which  the  parent  or  custodian 
is   present   and   controlling   the    Infant    at 
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tlie  time  of  the  Injury.  In  this  country,  In 
many  uf  the  states,  the  rule  eBtabllsbed  by 
the  case  of  Hartfleld  v.  Roper  has  been 
Berlously  criticised  and  condemned.  The 
leading  case  In  which  that  rule  Is  re- 
padlated,  and  In  which  ia  established 
what  has  someti'meB  been  called  the  "Ver- 
mont Rule,  "1b  Robinson  v.  Cone,  22  Vt. 
213.  In  that  case  a  buy,  less  than  four 
years  of  age,  was  attending  school  In  the 
country,  and,  as  he  was  returning  home 
he  was  amusing  himself  by  riding  down 
bill  on  his  sled.  While  engaged  in  this 
sport,  as  he  was  lying  upon  his  breast  on 
his  sled,  with  his  legs  hanging  orertbe 
sled,  he  was  run  upon  and  injured  by  the 
two-horse  sleigh  of  the  defendant,  who 
was  driving  down  hill  on  a  smart  trot. 
The  court  in  its  decision  repudiated  the 
doctrine  of  imputed  negligence,  and  held 
that,  although  a  child  of  tender  years  may 
be  on  the  highway  through  the  fault  or 
negligence  of  his  parents,  yet,  if  he  be  In- 
jured through  the  negligence  of  the  defend- 
ant, he  is  not  precluded  from  obtaiuiug 
his  redress;  all  that  is  required  of  the  in- 
fant plaintiff  being  that  he  exercise  care 
and  prudence  commensurate  with  his  ca- 
pacity. 

The  rale  denying  the  doctrine  of  im- 
puted negligence  is  now  recognized  and 
enforced  by  the  courts  of  many  of  the 
states,  and  is  supported  by  the  reasoning 
and  authority  of  text-writers,  wbose 
opinions  are  justly  entitled  to  a  high  de- 
gree of  conE>lderation.  Among  them  may 
be  mentioned  Mr.  Bishop,  who  In  his  re- 
cent treatise  of  Non-Contract  Law,  8«>c- 
tion  5S2,  says:  "This  new  doctrine  of  im- 
puted negligence,  whereby  the  minor  losea 
bis  suit,  not  only  where  he  is  negligent 
himself,  but  where  hiH  father,  grandmoth- 
er, or  mother's  maid  is  negligent,  is  as 
flatly  In  conflict  with  the  established  sys- 
tem of  the  common  law  as  anything  possi- 
ble to  be  suggested.  The  law  never  took 
away  a  child's  property  because  his  father 
was  poor  or  shiftless  or  a  si;oundrel,  or 
because  anybody  who  could  be  made  to 
respond  to  a  suit  for  damages  was  a  neg- 
ligent custodian  of  it.  But  by  the  new 
doctrine,  after  a  child  has  suffered  dam- 
ages, which  confessedly  are  as  much  his 
own  as  an  estate  conferred  upon  him  by 
grift,  and  which  he  is  entitled  to  obtain 
out  of  any  of  the  several  defendants  who 
may  hare  contribnted  to  them,  he  cannot 
have  them  If  his  father,  grandmother,  or 
mother's  maid  happens  to  be  the  one 
making  the  contribution.  In  these  and 
other  respects,  it  is  submitted,  the  estab- 
lished principles  stated  in  a  preceding  sec- 
tion are  conclusive  of  the  proposition  that 
the  doctrine  now  In  contemplation  does 
not  belong  to  the  common  law. "  See  full 
discussion  of  the  question  of  Imputed  neg- 
ligence In  case  of  Injury  to  children  In 
Wharton  on  Negligence,  §  814  et  seq. ; 
Beach,  Contrib.  Neg.  §§  38-48.  It  seems  to 
be  assumed  by  several  of  the  writers  on  the 
subject  that  this  court  Is  committed  to  the 
doctrine  that  in  a  suit  by  a  child  to  re- 
cover damagescaused  by  the  negligence  of 
the  defendant  the  negligence  of  the  plain- 
tiff's parents  or  custodians  may  be  Imput- 
ed to  the  plaintiff  In  support  of  the  defense 
of  contributory  negligence.    While  there  ia 


In  some  of  the  cases  some  foundation  for 
this  assumption,  yet,  In  our  opinion,  the 
question  has  never  been  so  considered  or 
determined  by  this  court  as  to  make  It 
the  settled  rule  in  this  state.  Most  of  the 
cases  to  which  reference  is  made  as  sup- 
porting said  doctrine  were  suits  brought 
by  a  parent  In  his  own  right,  or  as  the  le- 
7al  representative  of  the  child,  where  the 
death  of  the  child  was  alleged  to  have 
been  canaed  by  the  negligence  of  the  de- 
fendant. Such  was  the  case  in  City  of 
Chicago  v.  Major.  18  111.  34»,  CTty  of  Chica- 
go v.  Starr,  42  111.  174;  Railroad  Co.  v. 
Becker,  76  111.  25,S4  111.  483:  Hund  v.  Geier. 
72  111.  393 ;  City  of  Chicago  v.  Hesing,  83 
111.  204,  and  Railway  Co.  v.  Grable,  88  III. 
441.  -  Where  an  action  for  the  negligent  in- 
jury of  an  infant  is  brought  by  a  parent, 
or  for  the  parent's  own  beneflt.  It  Is  very 
Justly  held  that  the  contributory  negli- 
gence of  such  parent  may  be  shown  in  bar 
of  the  action.  That  is  only  a  phase  of  the 
general  rule  that  the  contributory  negli- 
gence of  the  plaintiff  is  a  defense.  Beach, 
Contrib.  Neg.  §  44. 

Of  the  remaining  cases  to  wbicb  we  are 
referred,  in  which  the  doctrine  of  Imputed 
negligence  has  been  discussed,  the  first  is 
Railroad  Co.  v.  Grimes,  13  111.  583.  In 
that  case  suit  was  brought  by  an  adult 
to  recover  damages  of  the  railroad  com- 
pany for  killing  a  mare,  and  the  case  of 
Hartfleld  v.  Roper  Is  Incidentally  referred 
to  in  the  opinion  as  indicating  an  excep- 
tion to  a  general  rule  which  the  court  had 
laid  down  in  its  decision;  but  there  is 
nothing  indicating  an  approval  or  adop- 
tion of  the  rule  there  announced.  In  RhII- 
road  Co.  v.  Gregory,  68  111.  229,  suit  was 
brought  by  a  child  not  quite  five  years  of 
age,  and  the  judgment  in  favor  of  the 
plaintiff  was  afSrmed  ;  the  court  holding 
that  no  negligence  was  shown,  either  on 
the  part  of  the  plaintiff  or  his  mother, 
and  there  was  therefore  no  occasion  for 
determining  whether  her  negligence,  if 
she  bad  been  negligent,  would  have  been 
Imputed  to  the  plaintiff.  In  City  of  Ches- 
ter V.  Porter,  47  111.  66,  suit  was  brought 
by  a  child  about  three  years  old  to  recov- 
er damages  for  Injuries  caa3ed  by  his  be- 
ing run  over  by  an  ox  team  and  cart  at 
work  on  the  street.  A  judgment  in  favor 
of  the  plaintiff  was  reversed,  this  court 
holding  that  there  was  no  evidence  In  the 
record  of  any  negligence  on  the  part  of 
the  defendant,  and  the  fact  that  the  plain- 
tllfoughtnot  to  have  been  permitted  to  be 
on  the  street  alone  is  alluded  to  only  la 
the  discussion  of  the  want  of  evidence 
tending  to  charge  the  defendant  with  neg- 
ligence. The  defense  of  contributory  neg- 
ligence is  not  spoken  of.  In  Railroad  Co. 
y.  Bumstead,  48  111.  221,  a  judgment  in  fa- 
vor of  the  plaintiff  was  affirmed,  the  court 
holding,  so  far  as  the  defense  based  upon 
the  alleged  negligence  of  the  plaintiff's 
parents  was  concerned,  that  no  such  neg- 
ligence was  proved,  and  there  was  therefore 
no  occasltm  to  either  assert  or  discuss  the 
doctrine  of  Imputed  negligence.  In  Gavin 
V.  City  of  Chicago,  97  III.  66,  the  plaintiff 
brought  suit  for  an  injury  alleged  to  have 
been  caused  by  the  negligence  of  the  city 
authorities  In  Improperly  constructing  or 
managing  a  awing-bridge  over  the  Chica- 
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go  river.  The  defendant  attempted  to 
8how  ncKlIgence  on  the  part  ot  the  plain- 
tiff's mother  Id  perniittinK  him  to  beon  the 
ntreet  in  the  ylcluity  ol  Bald  bridge,  unat- 
tended. A  judgment  in  lavnr  ot  the  de- 
fendant was  affirmed,  the  court  holding 
that  tliere  was  no  proof  of  negligence,  ei- 
ther on  the  part  of  the  plalntiff'R  mother, 
or  of  the  city  authorities.  It  is  apparent 
that  in  none  of  the  cases  above  mentioned 
WHS  there  any  occasion  for  the  court  to 
determine  whether,  as  a  role  ot  law,  the 
negligence  of  the  plaintiff's  parents  or  cus- 
todian would  sustain  the  defense  ot  con- 
tributory negligence,  nor  is  tliere  any  at- 
tempt in  any  of  them  to  consider  or  dis- 
cuss the  rule.  In  several  of  tbem  language 
is  used  which  would  seem  to  imply  a  tacit 
recognition  ot  the  doctrine  of  imputed 
negligence,  but  in  none  of  tbem  was  the 
adoption  ot  that  doctrine  essential  to  the 
decision;  nor  can  we  suppose  from  the 
language  used  that  the  court  intended  to 
commit  itself  definitely  to  an  affirmance 
of  that  doctrine.  The  only  remaining  de- 
cision ot  this  court  on  this  question  to 
which  our  attention  has  been  called  is 
that  ot  Railroad  Co.  t.  Stratton,  78  III.  88. 
There  the  plaintiff,  who  at  the  time  ot  bis 
Injury  was  10  years  old,  was  traveling  on 
the  railroad,  in  company  with,  and  In  the 
immediate  custody  of,  his  father.  On  ar- 
riving at  their  destination,  both  repaired 
to  the  platform  of  the  car  while  It  was 
yet  in  motion,  the  plaintiff  taking  his  sta- 
tion on  the  lowest  step  of  the  platform, 
and  bis  father  on  tba  next  step  above  and 
behind  him,  both  having  baggage  in  their 
hands.  Both  stepped  off  while  the  train 
was  still  moving  quite  rapidly,  and  the 
plaintiff,  on  striking  the  station  platform 
was  thrown  by  his  momentum  under  the 
cars,  and  severely  injured.  This  court  re- 
versed a  Judgment  in  favor  of  the  plaintiff, 
not  for  any  error  ol  law  committed  at 
the  trial,  but  solely  on  the  ground  that  it 
was  against  the  evidence.  In  the  opinion 
the  conclusion  was  reached  that  the  evi- 
dence failed  to  charge  the  defendant  with 
negligence,  and  also  that  it  showed  that 
the  plaintiff,  or  at  least  his  father,  was 
gniity  ot  negligence  in  stepping  off  the 
train  while  in  irapid  motion.  Clearly,  it 
no  negligence  on  the  part  of  the  defendant 
was  shown,  there  was  no  right  of  action, 
and  whether  the  plaintiff  or  his  father  was 
negligent  was  wholly  immaterial.  A  dis- 
cussion of  the  doctrine  of  imputed  negli- 
gence was  unnecessary  to  a  decision  ot 
the  case.  The  rule,  however,  was  stated 
that,  it  the  negligence  of  the  plaintiff's  fa- 
ther was  the  proximate  cause  of  the 
plaintiff's  injury,  the  defendant  could,  on 
no  just  prlni'lple,  be  held  liable.  This  was, 
no  doubt,  a  recognition  of  the  rule  which 
has  been  spoken  of  above  as  the  English 
rule, — that  whera  the  parent  is  present, 
and  in  the  immediate  control  of  the  child, 
the  parent's  negligence  maybe  imputed  to 
the  child.  This  court,  however,  cannot 
fairly  be  said  to  be  committed  to  a  doc- 
trine upon  the  principle  ot  stare  decisin, 
by  Its  recognition  or  assertion  In  a  case 
which  does  not  call  for  its  application, 
and  the  decision  of  which  rests  wholly  up- 
on other  grounds.  Not  being  concluded, 
ttterefore,  by  any  of  our  former  decisions. 


we  are  disposed  to  adopt  the  role  which 
seems  to  us  to  be  most  reasonable  and 
most  in  conformity  with  the  recognized 
principles  ot  the  common  law.  viz.,  that 
where  a  child  of  tender  years  is  injured  by 
the  negligence  ot  another,  the  negligence 
of  his  parents  or  others  standing  in  loco 
parentis  cannot  he  Impated  to  him  so  as 
to  support  the  defense  ol  contributory 
negligence  to  bis  suit  for  damages.  So 
far,  then,  as  this  branch  of  the  case  now 
under  consideration  is  concerned,  there- 
fore the  instruction  given  contained  no 
error  as  to  which  the  defendant  has  any 
just  ground  of  complaint. 

But  it  is  further  objected  that  said  in- 
struction is  erroneous  in  holding,  aa  a 
matter  ot  law,  that  the  plaintiff,  who  at 
the  time  of  his  injury  was  only  six  years 
ot  age,  could  not  be  charged  with  person- 
al Degiigence  which  the  jury  could  coosld- 
er  as  tending  to  sustain  said  defense.  The 
application  ot  thodoctriueof  contributory 
negligence  to  the  conduct  of  young  chil- 
dren is  a  difficult  one,  and  very  naturally 
has  led  to  a  considerable  difference  ot 
opinion.  The  two  opposing  views  most 
commonly  mot  with  are:  First,  that  up 
to  a  certain  age,  the  precise  limit  of  which 
is  not,  and  perhaps  cannot,  be  well  de- 
fined, a  child  is  incapable  of  such  conduct 
as  will  constitute  contributory  negligence, 
and  that  the  court  may  so  declare  aa  a 
matter  of  law.  The  rule  thus  contended 
for  Is  sometimes  said  to  be  anaiagoos  to 
the  rule  ot  thecommonlaw  which  exempts 
children  under  seven  years  ot  age  from 
criminal  responsibility.  It  has  according- 
ly been  held  that  children  of  eighteen 
months,  of  two  years,  of  two  years  and 
ten  months,  of  four  years,  under  five 
years,  of  five  years,  ot  six  years,  under 
seven  years,  and  even  seven  years  of  age, 
are  incapable  ot  such  negligence.  Bisb. 
Non-Cont.  Law,  §  58B,  and  authorities  cit- 
ed. This  rule  seems  to  have  been  recog- 
nized in  this  state  with  more  or  less  dis- 
tinctness in  the  following  cases :  Railroad 
Co.  V.  Becker,  84  111.  483;  Railroad  Co.  v. 
Gregory,  58  111.  228;  City  ot  Chicago  v. 
Heslng,  83  m.  204;  Gavin  v.  City  of  Chi- 
cago, 97  111.  66;  Railway  Co.  v.  Grabie,  88 
111.441;  Railway  Co.  v.  Ryan,  131  111.474, 
23N.  £.  Rep.  385;  Railroad  Co.  v.  Welsh. 
118  III.  572,  9  N.  E.  Rep.  197.  The  otlier 
view  is  that  young  children  are  bound  to 
use  such  care,  and  such  care  only,  as  is 
usually  exercised  by  children  of  the  same 
age  and  degree  of  Intelligence,  and  that  it  is 
always,  therefore,  a  question  ut  fact  to  be 
determined  by  the  jury  whether,  in  a  given 
case,  the  child  is  in  the  exercise  of  proper 
care:  his  tender  years,  bis  intelligence  or 
the  want  of  it,  and  all  the  circumstances 
by  which  he  was  surrounded  being  taken 
into  account.  Under  this  rule,  as  is 
claimed,  it  can  never  be  laid  down  as  a 
matter  ot  law  that  any  clilld.  however 
young,  is  incapable  ot  contributory  negli- 
gence,it  Iteing  always  aquestlonof  factfor 
the  jury.  The  following  cases  are  referred 
to  as  giving  some  support  to  this  rule: 
Railroad  Co.  v.  Becker,  76  III.  25;  Railroad 
Co.  V.  Murray.  62  III.  326;  Kerr  v.  Forgue. 
54  111.482;  Railway  Co.  v.  Eluinger.  114  III. 
79.  Biitasweare  disposed  to  view  the 
present  case,  it  will  be  unnecessary  tor  ua 
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to  determine  whleli  of  these  two  rules 
should  be  adopte<l,  tor,  even  admitting 
that  the  rule  last  mentioned  is  the  true 
one,  we  are  of  the  opinion  that  there  waa 
no  prejndicial  error  in  said  Instruction. 
While  we  are  not  permitted  to  consider 
the  evidence  for  the  purpose  of  determin- 
ln>c  what  is  or  Is  not  proved,  all  questions 
of  that  character  being'  conclusively  set- 
tled by  the  judgment  of  the  appellate 
court,  we  may  properly  consider  the  evi- 
dence, and  all  Inferences  which  may  leglti- 
mntely  be  drawn  from  it.  for  the  purpose 
of  determiniuif  the  propriety  of  the  rulings 
of  the  court  in  giving  or  in  refusing  in- 
strucfions  to  the  jury.  If,  then,  it  can  be 
seen  that  an  instruction  given,  though 
embodying  An  incorrect  proposition  of 
law,  could  not,  in  view  of  the  evidence 
and  of  all  Inferences  which  may  properly 
be  drawn  from  it,  have  materially  preju- 
diced the  party  complaining  of  it,  the 
judgment  will  not  on  that  account  be  re- 
versed. We  are  ottheopinionthat  tlieevl- 
dence,  when  considered  in  connection  with 
the  fact  that  the  plaintiff  a  t  the  time  he  was 
injured  was  but  six  years  old,  does  not 
•warrant  the  inference  that  hp  was  guilty 
of  contributory  negligence.  His  atten- 
tion, just  before  be  was  injured,  was  at- 
tracted to  the  train  of  cable-cars  ap- 
proaching from  the  north ;  and,  in  obedi- 
ence to  his  mother's  directions,  he  waited 
until  it  had  passed  by,  and  he  then  at- 
tempted to  cross  the  track  in  the  rear  of 
that  train.  He  failed  to  notice  another 
train  coming  from  the  opposite  direction 
on  the  other  trucic,  and  which  at  the  time- 
must  have  been  on  the  other  side  of  the 
train  at  which  he  was  looliing,  and  in  ail 
probability  bidden  from  his  view.  The  two 
traclca  are  near  together,  and  the  instant 
the  plaintiff  passed  the  tract:  on  which 
the  train  was  running  south,  he  was 
struck  by  the  train  running  in  the  oppo- 
site direction  on  the  other  track  and  in- 
jured. The  only  negligence  charged  was 
In  not  seeing,  and  thereby  avoiding,  the 
train  running  north.  There  is  no  pretense 
that  the  plaintiff  saw  that  train,  or  that 
It  was  in  any  way  brought  to  his  atten- 
tion before  it  struck  him.  If  he  had  been 
an  adult,  and  capable  of  the  observation, 
reason,  and  reflection  of  a  man  of  mature 
years.lt  would  probably  have  been  bis  duty 
to  know  and  remember  that  a  train  might 
possibly  be  in  motion  on  the  other  track, 
and  to  take  such  precautions  as  were  rea- 
sonably necessary  to  assure  himself  that 
such  was  not  the  case  before  attempting 
to  cross  It.  But  to  expect  such  a  course 
of  reasoning  and  reflection  of  a  child  but 
six  years  old  would  be  contrary  to  ordinary 
buman  experience.  Doubtless  a  child  as 
young  as  the  plaintiff  was  may  possess  to 
a  very  considerable  degree  what  may  be 
termed  the  instinct  of  self-preservation, 
and  be,  io  consequence,  capable  of  exercis- 
ing very  considerable  care  for  his  own 
safety.  But  when  moved  by  that  instinct 
he  acts  only  in  view  of  what  he  sees,  or 
-what  is  actually  present  to  his  senses. 
To  guard  against  an  unseen  danger,  or 
one  which  has  not  come  within  the  sphere 
of  his  observation,  requires  an  exercise  of 
reason  and  reflection  of  which  so  young  a 
child  is  seldom  capable,  and  for  which  the 


law,  administered  on  humane  principles, 
will  scarcely  hold  him  responsible.  The 
only  theory,  in  view  of  the  evidence,  upon 
which  the  jury  could  have  found  the  plain- 
tiff guilty  of  negligence  in  attempting  to 
pass  in  the  rear  of  the  train  going  south 
was  that  it  was  his  dnty  to  observe  that 
there  was  still  another  tfack  to  cross,  and 
to  reflect  that  there  might  be  another 
train  aproaching  on  timt  track;  and,  be- 
ing warned  of  possible  danger  by  such 
course  of  reasoning,  to  have  then  looked 
to  see  whether  such  other  track  was  clear 
before  attempting  to  cross  it.  Such  course 
of  conduct  may  well  have  befltted  an 
adult,  but  is  scarcely  to  be  expected  of  a 
child  six  years  old.  We  are  of  the  ofiinlon 
that  if,  upon  the  evidence,  the  jury  bad 
found  specially  that  the  plaintiff  was 
guilty  of  contributory  negligence,  such 
finding  could  not  have  been  sustained. 
Whether  the  instruction,  then,  was  or 
was  not  correct  In  holding  that,  on  ac- 
count of  the  plaintiff's  tender  age,  negli- 
gence could  not  be  attributed  to  him,  it 
manifestly  did  no  harm,  as  the  jury  could 
not  have  found  otherwise  than  they  did 
on  thatquestion  if  the  instruction  had  not 
been  given,  or  If  the  contributory  negli- 
gence of  the  pla'.ntiff  had  been  submitted  to 
tbem  as  a  question  of  fact.  We  find  no 
material  error  in  the  record,  and  the  judg- 
ment of  the  appellate  court  will  be 
a£armed. 

Wilkin,  J.,  dissents. 


— — —  (138  111.  847) 

First  Nat.  Bank  v.  Strano.» 

(Sv/premie  Cou/rt  of  lUAnoia.    Jnne  16, 1891.) 

Bamk9 — Bpboial  Deposits — CoRPORATioNa — Tobts 
— TJiiTBA  Vires — Bailment. 

1.  Wliere  a  bank  is  saed  for  the  coarersion 
of  bonds  which  liad  been  special  ly  deposited  with 
another  bank,  by  whioh  thiBy  were  transferred  to 
the  defendant,  the  admissions  of  the  cashier  of 
the  other  bank  while  it  held  the  bonds  are  admis- 
sible against  the  defendant  on  account  of  the 
privity  of  title  between  it  and  the  other  bank. 

S.  The  provision  of  Rev.  8t  U.  8.  i  5388,  that 
a  national  bank,  after  its  failure,  may  deliver 
special  deposits,  is  a  legislative  recognition  of 
the  power  of  national  banks  to  receive  special 
deposits. 

3.  It  is  no'  defense  to  an  action  of  ti-over 
against  a  corporation,  as  bailee,  that  the  contract 
of  bailment  was  uWra  vires. 

Error  to  appellatecoort, second  district. 

QrierA  StewHH&nA  Kirkpatrick  &  Alex- 
ander, for  plaintiff  iu  error.  Matthews  & 
Peacock  and  James  A.  MeKengie,  for  de- 
fendant in  error. 

Baker,  J.  In  this  suit  Martha  Strang, 
administratrix  of  Janet  Strane,  deceased, 
defendant  in  error,  recovered  judgment  iu 
the  circuit  court  of  Warren  county,  upon 
a  count  in  trover,  for  $4,527.93  damages 
against  the  First  National  Bank  of  Mon- 
mouth, plaintiff  in  error,  and  the  judg- 
mt-nt  was  affirmed  In  the  appellate  court. 
The  cause  was  tried  in  the  circuit  court 
without  a  jury,  and  that  court  found  the 
issues  on  the  counts  in  case  for  plaintiff  in 
error,  but  found  it  guilty  of  trover  and 

'Reported  by  Louis  Boisot,  Jr.,  Esq..,  of  the 
Chicago  bar. 
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converalon;  and  that  finding,  and  tbe 
judgment  rendered  thereon,  lollowed  by 
the  judgment  of  affirmance  in  the  appel- 
late court,  28  111.  App.  325,  conclusively 
nettled  all  questions  of  facts  involved  in 
tbe  count  tor  trover  In  favor  ol  defendant 
in  error. 

The  facts  of  the  case,  as  settled  by  the 
adjudications  below,  are  that  tbe  First 
National  Bank  of  Monmouth  was  organ- 
ized in  1863,  and  by  its  articles  of  associa- 
tion its  existence  was  limited  to  19  years, 
and  the  treasury  number  of  its  charter 
was  85;  that  in  1873  the  intestate  of  tbe 
defendant  in  error  deposited  with  it  for 
Bafe-I<eep1ng  |3,100,  in  B-40  and  7-20  United 
States  bonds,  talking  its  receipt  therefor, 
and  thatsaid  banlc  paid  said  intestate  the 
interest  accruing  on  said  bonds  from  time 
to  time  as  it  fell  due;  that  in  1879  said 
bonds  were  called  in  by  the  government, 
and  said  banl<,  at  the  request  of  intestate, 
exchanged  them  for  f3,100  in  United  States 
4  per  cent,  bonds,  the  interest  on  which 
was  payableon  July  Ist,  October  1st,  Janu- 
ary 1st,  and  April  Ist  in  each  year,  and 
thereupon  toolc  up  Its  receipt  for  bonds 
first  given,  and  substituted  therefor  its 
receipt  for  4  per  cent,  bonds,  which  receipt 
was  as  follows:  "?3,100.  Monmouth,  Illi- 
nois, July  24,  1879.  Received  of  Mrs.  Janet 
Strang,  for  safe-keoping  in  our  bank  safe, 
thirty-one  hundred  dollars.  United  States 
four  per  cent,  bonds,  interest  payable  July 
Ist,  October  1st,  January  1st,  and  April 
let.  B.  T.  O.  Hubbard,  Cashier. "  That 
the  bonds  mentioned  in  said  first  receipt 
-were  retained  by  said  bank  in  its  posses- 
sion until  the  expiration  of  its  charter,  in 
1882,  then  it  went  into  liquidation,  and  its 
affairs  were  closed  up,  and  that  every 
three  months  It  paid  tbe  interest  on  said 
bonds,  amounting  to  931  quarterly,  out  of 
its  general  funds,  and  over  its  counter  and 
during  its  business  dours,  to  intestate,  or 
to  defendant  in  error,  her  agent;  that  on 
July  7, 1882,  tbe  stockholders  of  tbe  bank 
organized  a  new  bank,  under  tbe  same 
name  ns  that  of  tbe  old  one, /.  e.,  "The 
First  National  Bank  of  Monmouth,"  but 
with  tbe  treasury  number  2,7.51,  and  tbe 
president,  cashier,  and  other  officers  of  tbe 
old  bank  became  the  president,  cashier, 
and  officers  of  the  new  bank,  and  tbe  di- 
rectors of  the  old  bank,  with  one  excep- 
tion, became  tbe  directors  of  tbe  new 
bank ;  that  the  new  bank  began  business 
on  or  about  the  date  of  its  charter  in  tbe 
banking  room  theretofore  occupied  by  tbe 
old  bank,  and  the  old  bank  transferred  to 
the  new  bank  all  the  property  aud  assets 
in  Its  possession,  except  a  surplus  of  $50.- 
000,  vfhich  was  divided  among  its  stock- 
holders; that  the  new  bank,  No.  2,751, 
having  thus  obtained  possesKion  from  tbe 
old  bank.  No.  85,  of  tbe  f 3,1 00  in  4  per 
cent,  government  bonds  belonging  to  the 
Intestate,  continued  for  seven  consecutive 
quarters  to  pay  to  defendant  in  error, 
who  was  then  agent  and  daughter  of  her 
since  deceased  Intestate,  out  of  its  general 
funds,  over  Its  counter  and  during  its  busi- 
ness hours,  tbe  quarterly  installments  of 
interest,  being  f31  each,falllngdue  on  said 
bonds:  that  in  April,  1884,  a  national  bunk 
examiner  took  possession  of  said  bank  No. 
2,751,  plaintiff  In  error  here,  and  oneQuy 


StaB  was  appointed  receiver  thereof;  that 
no  package  or  special  deposit  was  found 
In  the  bank,  or  In  its  vault,  or  in  its  safe, 
marked  as  indicated,  as  belonging  to  in- 
testate, and  no  United  States  bonds  found 
in  thu  bank,  other  than  $50  in  4  per  cent, 
bonds,  and  f350  in  4^  per  cent,  bonds, 
which  were  found  in  tbe  bank  safe,  and 
scheduled  as  a  part  of  the  bank's  assets; 
and  that  thereupon  the  intestate  made 
deniaad  in  writing  upon  the  president  of 
plaintiff  in  error  for  tbe  $3,100,  in  4  per 
cent,  government  bonds  here  in  questiou, 
and  that  said  bonds  were  not  delivered 
on  such  demand.  The  ultimate  facts  de- 
termined by  the  courts  below  are  that 
plaintiff  In  error  wrongfully  converted  suld 
bonds  to  its  own  use,  and  that  defendant 
in  error's  damages  occasioned  thereby  are 
»4,527.98. 

At  tbe  trial  in  the  circuit  court  no  writ- 
ten propositions  were  submitted  by  either 
party,  to  be  held  as  law  in  the  decision  of 
the  case;  and  so  there  are  no  questions  in 
tbe  record  that  can  now  be  considered  by 
us,  other  than  such  as  arise  upon  tlie  rnl- 
ing  of  that  court  In  respect  to  the  admis- 
sion or  exclusion  of  evidence.  Itlsclaimed 
by  plaintiff  In  error  that  tbe  court  improp- 
erly admitted  in  evidence,  over  its  objec- 
tions, the  receipt  of  July  24,  1879,  and  oral 
testimony  of  statements  and  admissions 
made  at  or  about  that  date  by  B.  T.  O. 
Hubbard;  and  that,  therefore,  there  was 
no  competent  evidence  before  the  court  to 
establish  that  ¥3,100in  United  States  4  per 
cent,  bunds,  belonging  to  intestate,  ever 
came  in  to  the  possession  of  the  First  Na- 
tional Bank  of  Monmouth,  No.  85,  or  were 
by  that  bank  turned  over  to  the  posses- 
sion of  the  First  National  Bank  of  Mon- 
moutb, No. 2,751.  Thecontentlonsof  plain- 
tiff in  error  are  that  upon  its  organization 
it  became,  both  in  law  and  In  fact,  a  whol- 
ly difJei-ent  bank  and  corporate  entity 
from  the  prior  bank  of  the  same  name,  but 
with  the  trea8ur.y  number  85;  that  tbe 
receipt  for  the  ¥3.100  in  bonds  is  but  an  ad- 
mission in  writing,  and  is  governed  by  the 
law  in  regard  to  admissions;  that  said 
receipt  was  signed  by  Hubbard  wbile 
cashier  of  bank  No.  85,  and  that  the  oral 
statements  and  admissions  made  by  Hub- 
bard that  the  (540  and7-2U  bonds  had  been 
exchanged  for  4  per  cent,  bonds,  and  that 
the  latter  were  In  possession  of  the  bunk, 
were  made  while  be  was  such  cashier,  and 
were  to  l)e  regarded  as  tbe  receipt  and  ad- 
mission of  Hubbard,  personally,  as  of 
bank  No.  85,  and  were  long  prior  in  date 
to  the  legal  existence  of  plaintiff  in  error 
as  a  corporation,  and  inadmissible  In  evi- 
dence, as  against  plaintiff  In  error,  for  tbe 
purpose  of  establishing  the  fact  that  bank 
No.  85  was  ever  in  possession  of  the  bonds, 
either  upon  the  ground  of  the  legal  Identi- 
ty of  the  two  banks,  or  upon  the  theory 
that  Hubbard,  in  1879,  was  in  some  way 
the  agent  of  plaintiff  in  error. 

We  are  not  inclined  to  antagonize  any 
of  these  contentions  of  plaintiff  in  en-or, 
but  the  trouble  with  his  argument  is  that 
it  does  not  go  far  enough  for  the  exigen- 
cies of  the  case.  It  clearly  appears  from 
tbe  evidence  that,  upon  the  organization 
of  plaintiff  in  error,  In  July,  1882,  Hubbaifi 
became  its  cashier,  aud  continued  to  be 
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Buch  cashier  until  tbe  bank  was  closed  by 
the  government  authorities  In  1884,  Hnd 
that  duriug  that  time  he  made,  at  regular 
intervals,  seven  quarterly  payments,  of 
$31  each,  to  defendant  in  error,  who  was 
acting  as  agent  of  Janet  Strang,  since  de- 
ceased ;  that  such  payments  were  made 
over  its  counter,  during  its  usual  busi- 
uesH  honrs,  and  out  of  Its  general  funds; 
and  that  such  payments  were  made  ex- 
pressly as  "intei-est  on  bonds."  The  rea- 
sonable conclusion  from  this  circumstance 
would  be  that  the  bank  had  In  its  posses- 
sion bonds  belonging  to  Janet  Strang 
upon  which  fill  interest  accrued,  and  was 
paid  at  regular  quarterly  intervals.  The 
acts  and  admissions  of  Hubbard,  whileln 
tbe  performance  of  his  duties  as  casbierof 
bank  No.  2,751,  were  the  acts  and  admis- 
sions of  the  bank  itself.  It  also  clearly 
appears  that,  upon  the  winding  up  of  the 
old  bank,  and  starting  out  of  the  new 
bank,  all  the  special  deposits  and  assetsin 
the  vault,  safe,  or  possession  of  the  for- 
mer, except  the  fSO.OOOsurplus,  were  trans- 
ferred to  the  possession  of  the  latter. 
The  fact  also  clearly  appears  that  from 
July,  1879,  until  the  datepf  such  transfer. 
In  July,  1882,  quarterly  p'ayments  of  931 
each  were  regularly  and  continuously  made 
by  bank  No. 85,  by  the  hands  of  Itscashier, 
ovef  its  counter,  during  its  business  hours, 
and  out  of  its  general  funds,  to  defendant 
in  error,  as  agi-nt  of  Janet  Strang,  and 
that  such  payments  were  made  on  the  Ist 
days  of  January,  April,  July,  and  October, 
in  each  year;  and  also  the  fact  that  the 
payments  wert-  always  made  by  B.  T.  O. 
Hubbard,  cashier  of  bank  No. 85;  and  also 
that,  after  the  transfer,  said  Hubburd, 
who  had  become  cbshier  of  bank  No.  2,751, 
continued  to  make  like  payments  of  $31 
each,  down  to  and  including  July  1, 18iB2. 
These  several  facts  and  circumstances 
show,  at  least  prima  facie,  and  withont 
any  aid  from  the  receipt  of  July  24, 1879, 
or  from  the  verbal  statements  and  admis- 
sions of  Hubbard  made  on  or  about  that 
date,  that  the  bonds  upon  which  plaintiff 
in  error  made  seven  quarterly  payments 
of  "interest  on  bonds"  were  in  the  pv)sseB- 
sion  of  bank  No.  85  for  a  period  of  some 
three  years,  and  were  then  by  it  trans- 
ferred to  the  possession  of  bank  No. 
2,751.  In  other  words,  plaintlfl  in  error 
succeeded  to  the  possession  and  title  of 
bauk  No.  85  in  respect  to  the  bonds  or 
subject-matter  upon  which  such  payments 
of  interest  were  continuously  made. 

It  is  well  settled  that  the  principle  that 
the  declarations  and  admissions  of  a  for- 
mer owner  or  possessor  of  property, 
against  his  interest,  made  during  tbe  con- 
tinuance of  his  interest  or  possession,  are 
evidence  against  those  subsequently  ob- 
taining possession  or  title  from  him,  is 
applicable  equally  to  personal  property 
and  to  choses  in  action  as  to  real  estate. 
See  note  toBauerman  v.  Radenius,28mitb, 
Lead.  c:as.  378,  and  authorities  cited  on 
page  890.  Where  the  possessor  of  chat- 
tels or  choses  in  action  transfers  them  to 
another,  then  such  other  takes  them 
charged  with  all  rights  and  equities  which 
could  have  been  maintained  against  the 
former  possessor,  provided  it  appears  that 
the  transferrer  is  chargeable  with  notice; 


and  in  such  case  the  transferrer  is  us  much  . 
exposed  to  the  admission  in  evidence 
against  him,  of  the  self-disserving  declara- 
tions and  admissions  of  such  former  pos- 
sessor in  respect  to  such  right  or  equities, 
as  be  would  be  to  the  admission  of  any 
other  legal  evidence  going  to  establish 
such  rights  or  equities.  2  Whart.  Ev.  § 
11«8;  Hanchett  v.  Kimbark,  118  III.  121,  7 
N.  E.  Rep.  491.  In  the  case  at  bar  there  is 
not,  and  owing  to  the  identity  of  tbe  offi- 
cers, directors,  and  stockholders  of  the 
two  corporations  could  not.  In  the  nature 
of  things,  be  any  claim  that  plaintiff  in 
error  was  a  boaa  Gde  purchaser,  without 
notice,  of  tbe  bonds.  And,  besides  this, 
its  frequent  payments  to  defendant  in  er- 
ror of  interest  on  bonds  was  wholly  incon- 
sistent with  and  contradictory  of  any  such 
theory.  And  so,  although  plaintiff  in  er- 
ror is  a  different  and  distinct  legal  entity 
from  the  banking  corporation  that  pre- 
ceded it,  and  although  Hubbard  when,  on 
or  about  July  24,  1879,  he  signed  tbe  re- 
ceipt sad  made  various  verbal  statements 
and  admissions,  was  not  an  officer  or 
agent  of  plaintlH  in  error,  and  on  that 
ground  authorized  to  make  admissions 
which  would  be  evidence  against  it,  yet 
such  receipt,  statement,  and  admissions 
were  competent  evidence  Against  it  in  this 
suit,  upon  the  principle  of  privity  of  title, 
interest,  and  possession  between  tbe  two 
corporations,  In  respect  to  the  bonds  up- 
on which  interest  was  paid  by  each.  Our 
conclusion,  then.  Is  that  it  was  not  error 
to  admit  in  evidence  said  receipt  and  ad- 
missions, and  the  circumstance  that  their 
.introduction  In  evidence  was  prior  to  the 
production  of  the  testimony  showing  pri- 
ma facie  sucli  privity  -was,  at  most,  a 
mere  irregularity,  and  not  reversible  er- 
ror. It  is,  as  has  heretofore  been  suggest- 
ed, conclusively  settled  by  the  adjudica- 
tions of  the  circuit  and  appellate  courts 
that  the  bonds  came  to  the  possession  of 
tbe  plaintiff  in  error,  and  were  by  it  con- 
verted to  its  own  use,  and  that  the  value 
of  tbe  bonds  at  the  time  of  such  conver- 
sion was  $4,527.93.  Assuming,  as  we  must, 
these  to  be  the  ultimate  facts  of  tbe  case, 
it  follows  that  plaintiff  in  error  is  liable 
for  tbe  wrong  it  committed,  and  that  the 
doctrine  of  ultra  vires  has  no  application 
to  the  case.  But,  besides  this,  the  pro- 
vision in  section  522S  of  tlie  Revised  Stat- 
utes of  the  United  States  that  a  national 
bank,  after  its  failure,  may  "deliver  special 
deposits,"  is  an  effectual  recognition  of 
its  power  to  receive  special  deposits. 
These  two  latter  points  were  expressly  so 
decided  by  the  supreme  court  of  the  United 
States  in  Bank  v.  Graham,  100  U.  S.  699; 
and  to  the  same  effect  was  the  decision  of 
this  court  in  Bank  v.  Dunbar,  118  111.  625, 
9  N.  E.  Rep.  186.  Finding  no  error  in  the 
record,  we  affirm  tbe  judgment. 


(138  III.  272) 

Little  et  «/.  v.  Dyer.i 
(Supreme  Court  of  iUinote.    June  15,  U91.) 
CoNFBssiOR  OP  JcDOMENT— Rent. 
Under  Rev.  St.  111.  o.  ItO,  %  66,  which  pro- 
vides that  any  person    may  confess    judgment 

>  Reported  by  Lottis  Boisot,   Jr.,  Esq.,  of  the 
Chicago  bar. 
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.without  wooess  for  a  debt  bona  M«  due,  a  con- 
fession of  Judgment  entered  by  attorney  for  rent 
due  under  a  lease  containing  authority  for  any 
attorney  to  confess  judgnjent  for  the  tenant  "for 
any  rent  which  may  be  due  by  the  terms  of  this 
lease, "  Is  void  where  the  lease  provides  that  all 
sums  paid  by  the  landlord  for  water  or  gas  or  for 
cleaning  thedemised  premises  shall  be  "so  much 
additional  rent, "  since  power  cannot  be  given  to 
confess  judgment  on  an  unliquidated  claun.  Re- 
versing 85  111.  App.  86.  WiuiiN  and  Biilbt,  JJ., 
dissenting. 

Error  to  appellate  court,  first  district. 

Coufession  of  JadKiuent.  Defendants 
bring  error. 

J.  W.  Merriam,  for  plaintiffs  In  error. 
Flower,  Smith  &  Muagrave,  (or  defendant 
in  error. 

Bakbr,  J.  Section  66  of  the  practice  act 
(Rev.  St.  c.  110)  provides  that  "any  per- 
son, for  a  debt  bona.  Ode  due,  may  confess 
judgment  by  himself  or  attorney  duly  au- 
thorized, either  in  term-time  or  vacation, 
without  process. "  The  word  "debt"  in 
this  statute  is  used  as  Indicative  of  a  sum 
certain  that  Is  owing  from  one  person  to 
another.  This  is  manifest  from  several 
considerations.  In  the  first  place,  the  con- 
fession of  Judgment  contemplated  by  said 
section  Is  a  confession  of  judgment  In  a 
proceeding  instituted  "  without  process, " 
and  therefore  has  no  reference  whatever 
to  a  cosnovit  actionem,  or  confession  of 
judgment,  signed  by  the  defendant  In  the 
action  after  snlt  brought,  and  which  whs 
resorted  to,  at  common  law,  In  many  dif- 
ferent kinds  of  actions;  and  at  common 
la  w  a  confession  of  judgment  without  pro- 
cess or  any  action  pending  was  by  means 
of  a  warrant  of  attorney,  and,  unless  the 
amonnt  was  mentioned  in  the  warrant 
itself,  was  restricted  to  notes,  bills,  bonds, 
or  other  Instruments  or  evidences  of  In- 
debtedness wherein  the  amount  for  which 
the  judgment  was  to  he  confessed  was  so 
specified  that  It  could  readily  be  deter- 
mined by  mere  Inspection  or  computation, 
and  did  not  require  judicial  inquiry  for  Its 
ascertainment.  In  the  next  place,  the 
judgments  provided  for  in  the  section  are 
such  as  can  be  entered,  indifferently, 
"either  In  terra-time  or  vacation"  and  the 
authority  to  enter  the  judgments  by  con- 
fession Is  just  as  broadly  «;lven  to  the  clerk 
acting  In  vacation  as  It  is  to  the  court 
acting  in  term-time,  and  it  needs  no  ar- 
gument to  show  that  the  clerk  is  not  In- 
vested with,  and  cannot,  under  the  consti- 
tution, be  lawfully  Invested  with,  power 
to  ascertain  from  evidence  dehors  the  in- 
struments filed  the  amounts  for  which 
judgments  are  to  be  entered.  The  clerk 
merely  has  authority  to  examine  the  pa- 
pers presented  to  and  filed  with  him,  for 
the  purpose  of  asrertalnlngtbat  the  form- 
al requirements  of  the  law  have  been 
'  complied  with,  and  that  only;  and  has 
no  powerwhateverto  investigate  further, 
or  adjudicate  the  amount  due.  In  the 
case  at  bar  the  authority  specified  in  the 
waiTantof  attorney  contained  in  the  lease 
is  "to  waive  process  and  service  thereeof," 
and  "to  confeoR  judgment  from  time  to 
time  for  any  rent  which  may  be  then  due 
by  the  terras  of  this  lease,  with  costs,  and 
to  wulve  all  errors  and  all  right  of  appeal 
from  any  such  judgment  or  judgments." 


It  la  to  be  noted  that  the  power  delegated 
la  not  to  confess  Judgment  fur  the  f36,- 
000  rent  covenanted  in  the  indenture  to 
be  paid,  or  judgment  for  any  specified  in- 
stallment of  9300,  oreven  judgment  for  any 
installment  of  fSOO,  or  Installments  of 
f  300  each,  or  part  or  parts  of  auch  install- 
ment or  inatailments  of  f  300  that  may  be 
due  and  unpaid, but  "to  confess  judgment 
from  time  to  time  for  any  rent  which  may 
be  then  due  by  tlie  terms  of  this  lease." 
And  it  is  also  to  be  noted  that  by  the 
terms  of  the  lease  It  Is  expressly  stipulat- 
ed that  all  amounts  paid  by  the  lessor  for 
water-rates  and  gas-bills,  and  for  keeping 
the  demised  premises  and  appurtenances 
in  a  clean  and  healthy  condition,  shall  be 
"so  much  additional  rent, "  and  due  and 
payable  as  such.  It  is  manifest  that  in 
this  case,  and  in  view  of  the  (act  that 
amounts  paid  out  by  the  lessor  for  water- 
rates  and  gas-blUs  and  (or  keeping  the 
premises  In  n  clean  and  healthy coDdltion, 
are  expressly  made  "so  much  additional 
rent"  and  "rent  due  by  the  terms  ol  the 
lease,  *'  there  must  necessarily  be  u  judicial 
investigation  and  hearing  of  evidence 
other  than  that  afforded  by  the  lease  it- 
self, In  order  to  determine  the  amount  of 
"  rent  due  by  the  terms"  of  the  indenture. 
This  must  be  so,  unless  it  can  be  said  that 
the  lease  and  warrant  of  attorney  in  the 
case  give  authority  to  the  lessor  or  his  at- 
torney to  adjudicate  and  fix  the  amonnt 
dne,  or  give  such  authority  to  "C.  H. 
Remy,  or  any  attorney  of  any  court  of  rec- 
ord In  this  state."  It  would  be  absurd  to 
contend  that  such  unrestricted  power  was 
given  to  the  creditor  or  his  attorney,  and 
arulesuch  as  that  would  be  in  the  highest 
degree  productive  of  fraud, and  subversive 
of  justice,  and  would  be  tantamount  to 
making  one  of  the  parties  in  interest  not 
only  both  plaintiO  and  defendant,  bat 
court  also,  and  that,  too.  in  his  own 
cause.  And  that  ancb  authority  was  vest- 
ed in  "  Remy,  or  any  attorney  of  any  court 
of  record  in  this  state,  "would  stand  in 
its  practical  results  upon  substantially 
the  same  footing,  since  the  lessor  and 
creditor  would  have  the  option  of  select- 
ing the  attorney  to  represent  the  lessee 
and  debtor.  The  authority  that  was  here 
exercised  by  the  attorney,  acting  under 
the  power  claimed  to  be  donated  by  the 
warranto!  attorney,  was  a  power  to  con- 
fess a  judgment  against  the  donor  of  tlie 
power  fur  an  uncertain,  unliquidated,  and 
unlimited  amount  of  money  paid  out  for 
water-rates  aud  gas-bills,  and  for  cleaning 
the  demised  premises  and  appurtenances, 
and  keeping  them  In  a  clean  and  healthy 
condition,  to  say  nothing  of  any  element 
of  uncertainty  that  might  arise  in  respect 
to  what  portion  of  the  stipulated  fSR.OOO 
was  unpaid.  A  power  so  unrestricted 
cannot  lawfully  be  either  given  or  exer- 
cised. Though  a  demand  be  ever  so  Just, 
a  party  ought  not  to  be  permitted  to  co- 
erce payment  without  the  sanction  of  ju- 
dicial authority.  To  hold  the  power  val- 
id, and  that  the  attorney  might  waive  all 
errors  and  all  right  of  appeal,  would  be 
to  open  the  business  transactions  of  men 
to  infinite  abuse.  On  grounds  of  sound 
public  policy  we  are. not  disposed  to  ex- 
tend the  power  of  confessing  judgments 
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noder  and  by  Tlrtne  ot  warrants  of  attor- 
ney bey  unrl  the  proTlsions  of  theatatnte 
and  the  decisions  in  adjndicated  cases. 
It  is  claimed  by  counsel  tor  defendant  in 
error  that  there  la  no  more  presamptlon 
that  thefaceof  a  promlesorynotq  remains 
unpaid  than  that  the  stipulated  rent  In  a 
lease  remains  unpaid.  It  is  claimed  by 
eoonsel  for  plaintiffs  in  error  that,  after  a 
most  diligent  search,  they  have  been  una- 
ble to  find  any  reported  case  where  judg- 
ment has  been  entered  for  rent  on  a  lease 
by  confession  under  a  wnrraut  ot  attor- 
ney. Be  these  several  contentions  as  they 
may,  they  are  not  of  controlling  impor- 
tance here.  The  rent  covered  by  the  pow- 
er contained  In  this  lease  Includes  not  only 
the  f36,000,  and  the  installments  of  |300 
each,  mentioned  In  the  indenture,  but 
also  the  unliquidated  sums  that  may  be 
paid  by  the  lessor  for  water-rates,  for  gas- 
bills,  and  for  keeping  clean  and  In  a  healthy 
condition  the  demised  premises  and  ap- 
purtenances, and  therefore  the  question 
whether  a  power  to  confess  Judgment  tor 
Installments  of  a  certain  and  fixed  rent, 
and  for  such  intallments  only,  la  a  valid 
power,  does  not  arise  in  the  case;  and  for 
that  reason  we  refrain  from  the  expression 
of  an  opinion  in  regard  thereto.  A  case 
that  is  here  much  in  point  is  that  of  Nich- 
ols V.  Hewlt,  4  Johns.  428.  There  a  Judg- 
ment was  entered  on  the  confession  of  a 
party  for  such  sum  as  A.  and  B.  should 
award,  before  the  sward  was  declared, 
and  it  was  held  that  the  Judgment  was 
bad,  and  reversible  on  error.  The  court 
there  said  that  a  contesslon  of  Judgment 
ought  to  be  for  a  certain  and  specilied 
sum,  and  that  there  was  no  power  to  en- 
ter Judgment  on  a  cognovit  for  an  uncer- 
tain and  unliquidated  amount.  If  a  par- 
ty cannot  by  bis  own  coguovti  HCtlonem, 
and  after  suit  brought,  confess  Judgment 
for  an  uncertain  sum.  It  would  seem  that 
he  cannot,  where  there  is  no  action  pend- 
ing, by  a  warrant  of  attorney,  authorize 
another  to  confess  Judgment  for  an  uncer- 
tain and  unliqatdated  sum.  Our  conclu- 
sion la  that  the  warrant  of  attorney  con- 
tained In  thelease  herein  question  attempt- 
ed to  authorize  a  proceeding  which  was 
unknown  to  the  common  law,  and  not 
contemplated  by  the  statute,  and  that  the 
Judgment  of  the  court,  based  on  said  war- 
rant of  attorney,  was  coram  non  Judlce, 
and  void.  The  view  we  have  taken  ot  the 
ease  obviates  the  necessity  ot  considering 
numerous  other  objections  to  the  Judg- 
ment that  are  suggested  in  the  briefs  and 
arguments  of  counsel.  The  Judgments  of 
the  appellate  court  and  ot  the  superior 
court  are  reversed.  The  cause  is  remand- 
ed to  the  latter  court,  with  directions  to 
allow  plalDtitfs  in  error  to  plead  to  the 
declaration. 

WiLKi.v  and  Bailbt,  JJ.,  dissent. 

038  111.  127)  

ITTmon  Nat.  Bank  of  Chicago  v.  Ooetz.i 

(Supreme  Court  oj  JWiruAi.    June  16, 1881.  )3 

TRCtn  sz  Ualkficio— EqurfABu  Lnir. 

An  insolvent    mercantile   firm  tMrrowed 

money  from  a  bank  on  the  strength  of  false  rep- 

>Report«d  by  Loni*  Boisot,  Jr.,  Bsq.,  of  the 
iShicago  bar. 
•Petition  for  rehearing  pending. 


resentatlons  as  to  their  flnanoial  condition,  and 
used  the  money,  with  other  fnnda,  in  buying  mer- 
chandise. The  Arm's  assets  were  afterwards  de- 
livered to  a  receiver  appointed  In  a  salt  between 
the  partners.  The  bank  intervened  in  the  suit, 
and  claimed  a  Hen  on  the  assets.  Held,  that  It 
had  no  Hen,  since,  though  the  false  representa- 
tions might  change  the  firm's  relation  to  the  bank 
from  that  of  debtor  to  that  of  trustee,  there  was 
no  misappropriation  or  wrongful  confusion  of  the 
trost  ftind.    AiBrming  86  III.  App.  89S. 

Appeal  from  appelate  court,  first  dl». 
trict. 

The  original  bill  in  this  case  was  by  ax>- 
pellee,  Ooetz,  against  Louis  W.  Rciss,  to 
settle  a  copartnership  between  them  in  a 
mercantile  business  In  the  city  of  Chicago, 
under  the  firm  name  of  John  W.  Oueu  & 
Co.  The  bill  alleges  the  Insolvency  ot  the 
firm,  prays  the  appointment  ot  a  receiver, 
and  that  all  the  effects  of  the  copartner- 
ship be  ordered  to  be  turned  over  to  and 
sold  by  him,  and  the  debts  of  the  copart- 
nership paid  under  the  directions  of  the 
court,  idubaequently  appellant  by  leave 
of  the  court  became  a  party  defendant  to 
said  bill,  and  filed  a  cross-bill,  alleging,  in 
Bnbstance,  as  follows:  That  on  January 
23.1888,  the  defendants  GoeU  and  Kelsa 
were,  and  tor  a  long  time  prior  bad  been, 
partners  In  business  In  the  city  ot  Chica- 
go under  the  firm  name  ol  John  W.  Goelx 
&  Co.,  and  that  the  eross-complnlut  dur- 
ing the  same  time  was,  and  still  is,  en- 
gaged in  the  busluesB  of  banking,  and  is  a 
corporation  organized  under  the  laws  of 
the  United  States,  known  as  the  "Nation- 
al Bank  Act;"  that  on  January  23, 1888, 
said  Goetz  &  Co.,  for  the  purpose  .of  estab- 
lishing a  credit  with  said  bank,  and  ot  in- 
dncing  it  to  loan  to  said  firm  money  from 
time  to  time,  as  desired  by  them,  repre- 
sented and  stated  in  writing  tu  said  bank 
as  follows : 

"Chicago.  HI.,  Jannary  28, 1888.  John 
W.  Ooets  ft  Co.,  of  Chicago,  county  of 
Cook,  state  of  Illinois,  tor  the  purpose  ot 
obtaining  a  credit  with  the  Union  Nation- 
al Bank  of  Chicago.  111.,  do  make  the  fol- 
lowing statement  and  representations  of 
our  present  true  financial  circamstances, 
wealth,  and  mercantile  respectability, 
which  aaid  representations  shall  be  the 
basis  ot  our  credit  with  the  Union  Nation- 
al Bank,  both  for  our  present  credit  and 
tor  all  credits  for  and  during  the  period  of 
two  years  from  this  date,  agreeing  to  im- 
mediately notify  them  ot  any  material 
change  In  or  ot  oar  business  matters  dar- 
ing the  period  above  mentioned.  In  case 
of  failure  orinsolvency  it  is  agreed  that  all 
notes  shall  be  considered  then  due.  A  co- 
partnership of  John  W.  Goeti  and  Louis 
W.  Reisa. 

ASSBTS. 

Amount. 
Stock  of  goods  on  hand,  at  value.........  $114,000 

IdABiunas. 

.  Amount. 

For  merchandise  not  to  exceed $   8,000 

For  borrowed  money $  15,000 

[Signed]     "John  W.  Goetz, 

For  J.  W.  G.  AGO." 

Whereby  said  bank  and  its  offlcerB  were 
Informed  by  said  firm  that  their  capital 
was  $81,000  over  and  above  all  liabilities. 
That  at  various  times  since  thatdate  said 
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John  W.  Goets  &  Co.  hare  for  the  same 
purpose  made  to  Bald  bank  oral  state- 
nicnts  of  their  flnanclal  condition,  all  of 
which  were  to  the  effect  that  they  were 
doing  a  large  and  profitable  buelness,  and 
were  rapidly  Increasing  their  net  capital, 
as  shown  by  said  written  statement.  The 
last  ofthesH  oral  statements  was  made  on 
the  Ist  day  of  April.  1889.  That,  relying 
upon  this  statement  of  January  23, 1888, 
and  the  subsequent  couflrmatfiry  state- 
ments sn  made,  and  believing  them  to  be 
true,  said  bank  gave  to  said  John  W. 
Guetz&Co.  a  line  of  credit  for  money  loaned 
from  time  to  time,  aud  among  others 
loaned  to  them  the  following  named  sums 
at  the  dates  stated,  to- wit:  February  14, 
1889,  f 2,500;  February  20,  1889,  f5,000; 
March  8,  1889,  *5,000:  April  1. 1889,  f 2.500; 
amounting  to  the  sum  of  $15,000.  Upon 
the  loan  Urst  above  stated  there  has  been 
credited  the  sum  of  f524.10,  leaving  the 
amount  still  due  from  said  firm  to  said 
bank  the  sum  of  ¥14,476.90.  That  the 
statement  so  made  by  Ooetz  &  Co.  to  said 
bank  were  raise  and  fraudulent  when 
made,  and  well  known  by  them  to  be  false 
and  fraudulent.  That  In  fact  the  defend- 
ants at  the  time  of  making  said  written 
statement  did  not  have  oh  hand  a  stock 
of  goods  of  the  value  ot  $114,000,  and 
owed  In  fact  for  merchandise  many  thou- 
sands of  dollars  in  excess  of  $8,000,  aud 
many  thousands  ot  dollars  tor  borrowed 
money  in  excess  of  $15,000,  and  were  in 
fact  at  all  times  insolvent.  By  means  ot 
which  said  false  and  fraudulent  represen- 
tations said  bank  was  deceived,  cheated, 
aud  defrauded,  and  so  continues  to  be, 
and  said  defendants  came  Into  possession 
of  the  money  so  obtained  by  fraud.  That, 
having  acquired  said  money  by  such 
fraud,  the  defendants  became,  and  still  are, 
trustees  of  the  cross-complainant  in  re- 
spect to  the  same,andacconntabIeforsald 
moneys,  either  in  specie  or  in  whatsoever 
else  they  placed  or  invested  It.  That  said 
trust  funds  were  by  said  defendants  in- 
vested and  paid  out  from  time  to  time  for 
merchandise  which  was  by  them  brought 
into  their  store  on  State  street,  in  the 
city  of  Chicago,  and  there  so  mixed 
and  commingled  with  other  merchandise, 
bought  with  other  funds,  or  procured  by 
other  means,  that  the  cross-complainant 
is  now  unable  to  identify  the  same,  but 
avers  that  said  merchandise  so  purchased 
and  paid  for  by  said  trust  funds,  or  other 
merchandise  bought  with  the  proceeds 
thereof,  to  which  said  trust  also  attached, 
were  In  the  store  ot  said  delendants  when 
the  same  was  taken  possession  of  by  the 
receiver,  as  hereinafter  mentioned,  and 
passed  into  his  possession,  and  so  remain, 
unless  disposed  of  by  said  receiver.  In 
which  case  the  proceeds  thereof  arc  In  his 
hands,  subject  to  said  trust.  That  J.  S. 
Huey  was  appointed  receiver  upon  April 
10, 1889,  under  the  original  bill,  and  now 
has  the  custody  and  control  of  the  prop- 
erty and  effects  ot  said  firm.  That  by  rea- 
son of  the  facts  aforesaid,  the  cross-com- 
plainant is  entitled  in  equity  to  pursue 
said  trust  money  Into  the  propertynowin 
the  hands  of  said  receiver,  and  Is  entitled, 
by  reason  ot  the  contusion  of  goods, 
brought  about  by  ttaid  defendants,  to  a 


lien  upon  the  whole  stock  of  merchandise 
now  in  said  receiver's  possession  tor  the 
restoration  of  the  money  out  of  which  it 
has  been  defrauded.  Prayer  tor  relief,  and 
that  the  moneys  so  loaned  by  the  cross- 
complainant,  and  unpaid,  may  be  decreed 
to  have  been  obtained  by  the  defendants 
by  fraud,  and  that  they  maybe  held  liable 
as  trustees  ot  the  crosa-complalnant  in  re- 
spect to  the  sawe ;  that  said  trust  money 
may  be  decreed  to  have  been  Invested  by 
the  defendants  by  successive  and  continu- 
ing transactions  In  the  merchandise  now 
in  the  possession  of  the  receiver,  and  to 
have  become,  by  the  act  of  the  defendants. 
BO  confused  with  the  general  bulk  ot  such 
merchandise  that  the  cross-complainant 
is  entitled  to  a  lien  upon  the  whole  for  its 
reimbursement;  that  such  lieu  and  reim- 
bursement may  be  decreed  accordingly; 
and  that  in  the  mean  time  the  receiver  be 
directed  to  retain  all  the  merchandise 
which  came  to  his  possession,  and  the 
proceeds  ot  any  that  has  been  sold,  to 
abide  the  final  decree.  Thereupon  other 
creditors  of  said  firm  were  allowed  to  be- 
come parties  defendant  to  said  cross-bill ; 
and  they,  together  with  the  receiver  and 
Ooets,flleda  general  demurrer  to  the  same, 
which  the  superior  court  of  Cook  county 
sustained,  and  entered  an  order  dismissing; 
the  cross-bill  at  the  cost  of  the  complain- 
ant therein.  That  decree  has  been  af- 
firmed In  the  appellate  court  ot  the  first 
district,  and  from  that  Judgment  otafiirm- 
ance  this  appeal  is  prosecuted. 

Teaney,  Hawley  &Coffeea,tor  appellant. 
Kraua,  Mayer  &  Stein,  for  appellee. 

Wilkin,  J.,  {after  stating  the  facta  aa 
above.)  The  doctrine  sought  to  be  In- 
voked by  the  complainant  in  this  crnss- 
■blll  is  purely  and  strictly  an  equitable  doc- 
trine, adopted  by  courts  of  chancery  only 
In  cases  of  necessity  to  prevent  Injustice 
aud  wrong.  That  the  relation  existing 
between  the  parties  to  theloan  mentioned 
as  created  by  their  contract  was  that  of 
debtor  and  creditor  must  be  conceded. 
The  most  that  can  be  or  is  claimed  by  the 
appellant  Is  that  on  account  of  false  rep- 
resentations made  by  the  borrower  such 
contract  was  voidable,  at  its  option,  for 
fraud.  When  the  fraud  was  discovered 
does  not  appear,  and  there  is  no  pretense 
whatever  that  any  attempt  has  been  made 
to  rescind.  Therefore  up  to  the  time  of 
filing  the  cross-bill  the  relation  of  debtor 
and  creditor  existed,  and.  It  that  relation 
can  be  changed  to  that  of  trnstee  and 
cestui  que  trust,  it  must  be  done  by  con- 
struction, under  the  rule  that,  "  where  the 
acquisition  ot  the  legal  estate  is  tainted 
with  fraud,  actual  or  equitable,  or  where 
the  trust  depends  upon  some  equitable 
rule  independently  of  the  existence  of 
fraud, "courts  of  chancery, in  order  to  pre- 
vent injustice,  "will  raise  a  trust,  and 
fasten  it  upon  the  conscience  ot  the  ief^al 
owner, so  as  to  convert  him  into  a  trnstee 
for  the  parties  who  In  equity  are  entitled 
to  the  beneficial  enjoyment. '^  Hill,  Trus- 
tees, 144.  As  before  said,  this  is  a  doctrine 
ot  necessity,  and  It  was  said  by  Lord  Not- 
tingham in  Cook  T.  Fountain,  8  Swanst. 
685:  "The  law  never  Implies,  the  court 
never  presumes,  a  trust  but  in  case  ot  ab- 
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eol ate  necessity."  In  the  effort  uf  connsel 
for  appellant  to  estabHsb  a  broad  eqnlty 
In  lavor  of  theJr  client  on  which  to  predi- 
cate this  necessity,  the  rights  of  other 
creditors  of  Uoetz  &  Co.  are  wholly  Ik- 
nored.  In  fact,  it  Is  said  that  the  qnestion 
here  Involved i8purelyone"between  appel- 
lant and  the  parties  who  wrongfully  ob- 
tained its  money. "  This  position  is  wholly 
untenable.  The  very  object  of  this  cross- 
bill is  to  obtain  priority  over  the  general 
creditors  of  the  firm,  both  the  original 
and  cross-bill  showing  It  to  be  insolvent. 
In  our  view  of  the  case,  it  Is  nnlmportant 
to  determine  whether  or  not  the  fraud  al- 
leged In  the  cross-bill  wpnld,  under  other 
circumstances,  be  sutBcient  to  atithorlEe 
a  court  of  chancery  to  declare  the  relation 
of  trustee  and  cestui  que  trnst  between 
appellant  and  John  W.  Goet<  &  Co.,  be- 
cause, if  It  be  conceded  that  that  relation 
should  be  held  to  exist,  still  the  bill  shows 
that  the  so-called  "  trnst  fnnd  "  has  passed 
beyond  the  reach  of  the  court  in  this  pro- 
ceeding. It  will  be  observed  that,  so  far 
from  attempting  to  identify  any  particu- 
lar property  in  the  hands  of  the  receiver 
as  having  been  purchased  with  the 
moneys  borrowed  from  appellant,  or  its 
proceeds,  it  is  espressly  averred  that  such 
identification  is  impossible,  and  all  that 
is  attempted  by  way  of  tracing  those 
moneys  into  the  assets  held  by  the  re- 
ceiver is  the  averment  that  "merchandise 
so  paid  for  by  said  trust  fund,  or  other 
merchandise  bought  with  the  proceeds 
thereof,  to  which  said  trust  also  attached, 
were  in  the  store  of  said  defendants  when 
the  same  was  taken  possession  of  by  the 
receiver,  and  passed  into  bis  possession, 
and  so  remained  unless  disposed  of  by 
him,  in  which  case  the  proceeds  thereof 
are  In  his  hands,  subject  to  said  trust." 
The  present  value  of  the  merchandise  pur- 
chased with  said  money,  or  Its  proceeds, 
is  not  even  stated;  Every  allegation  may 
be  true,  and  still  the  chief  value  of  the  as- 
sets sought  to  be  taken  have  resulted 
from  other  funds  or  credits  of  said  Ooetz 
&Co.  Justice  Story,  in  his  Equity  Juris- 
prudence, speaking  of  the  right  of  the  own- 
er to  follow  a  trust  fund, says:  "The  gen- 
eral proposition  which  is  maintained,  both 
at  law  and  in  equity,  upon  this  subject,  is 
that,  if  any  property  In  its  original  state 
and  form  is  covered  by  a  trust  in  favor  of 
the  principal,  no  change  of  that  state  and 
form  can  divest  it  of  such  trust,  or  give 
the  agent  or  trustee  converting  it,  op 
those  who  represent  him  in  right,  [not  be- 
ing buna  fide  purchasers,]  any  more  valid 
claim  In  respect  to  It  than  they  bad  before 
such  change.  »  *  •  It  matters  not  In 
the  slightest  degree  into  what  other  form 
diRerent  from  the  original  the  change  may 
have  been  made,  •  *  •  for  the  product 
of  a  substitute  for  the  original  thing  still 
follows  the  nature  of  the  thing  Itself  s<» 
long  as  it  can  be  ascertained  to  be  such. 
The  right  ceases  when  the  means  of  ascer- 
tainment fall,  whli;h  of  coarse  is  the  case 
when  the  subject-matter  is  turned  into 
money,  and  mixed  and  confounded  in  a 
general  mass  of  property  of  the  same  de- 
scription." Volume  2,  §  li^S.  The  same 
doctrine  is  announced  and  practically  ap- 
plied by  the  learned  justice  in  Trecothick  v. 


Austin,  4  Mason,  16.  This  court  held  in 
Trustees  v.  Kirwln,  25  III.  73,  that  "it  is 
not  necessary, if  the  trust  be  moneys,  that 
the  particular  coin  or  kind  of  money,  or 
the  Individual  pieces,  shall  be  identified  In 
order  to  pursue  it,  but  Its  Identity  as  a 
fund  must  be  preserved,  so  that  it  can  be 
distinguished  from  all  other  money. "  And 
in  that  case  we  said:  "The  means  of  ascer- 
taining the  identity  of  this  fund  having 
failed  by  the  money  having  been  mixed 
and  confounded  in  a  general  mass  of  prop- 
erty in  the  bank  of  the  same  description, 
the  riarht  to  pursue  it  must  also  fail. "  In 
Thompson's  Appeal,  22  Pa.  St.  16,  the  sa- 
preraeconrt  of  Pennsylvania  said:  "When- 
ever a  trnst  fund  has  been  wrongfully  con- 
verted Into  another  species  of  property,  if 
its  identity  can  be  traced,  it  will  be  held 
In  Its  new  form  liable  to  the  rights  of  the 
cestui  que  trust  No  change  of  its  state 
and  form  can  divest  It  of  snch  trust.  430 
long  as  it  can  be  identified,  either  as  the 
original  property  of  thecestul  que  trust  or 
as  the  product  of  it,  equity  will  follow  it; 
and  the  right  of  reclamation  attaches  to 
it  until  detached  by  the  superior  equity  of 
a  bona,  fide  purchaser  for  a  valuable  con- 
sideration without  notice.  The  substi- 
tute for  the  original  thing  follows  the  nat- 
ure of  the  thing  itself,  so  long  as  it  can  be 
ascertained  to  be  such;  but  the  right  of 
pursuing  it  falls  when  the  means  of  ascer- 
tainment fail.  This  Is  always  the  case 
when  the  subject-matter  is  turned  into 
money,  and  mixed  and  confounded  in  a 
general  mass  of  property  of  the  same  de- 
scription. Tills  mixture  has  taken  place 
in  the  case  under  consideration.  It  is  im- 
possible for  a  chancellor  to  lay  his  hand 
upon  a  single  article  of  property,  or  on  a 
single  dollar  of  money,  included  in  the  as- 
signment, and  say  that  any  particular 
thing  or  sum  of  money  is  either  the  orig- 
inal property  of  Seth  Matthews'  heirs  or 
the  product  of  it.  The  decree  was,  there- 
tore,  erroneous."  To  the  same  effect  Is 
Ooodell  V.  Buck,  67  Me.  514;  Steam-Boat 
Co.  V.  Locke,  73  Me.  370;  U.  S.  v.  Inhabit- 
ants of  W  a  terborough ,  2  Ware,  158 ;  Engia  r 
V.  Otfutt,  16  Atl.  Rep.  497  (Ct.  App.  Md., 
Jan.  9, 1889;)  Johnson  v.  Ames,  11  Pick. 
172.  Many  other  like  cases  might  be  cited, 
but  enough  has  been  shown  to  clearly  In- 
dicate the  line  of  declsiona  holding  the  doc- 
trine that  trust  funds  can  only  be  pursued 
when  they  can  be  clearly  distinguished 
from  other  property  held  by  the  trustee 
or  by  those  representing  him,  and  that 
this  court  is  fully  committed  to  that  rule. 
When  It  is  said  that  the  matters  decided 
in  King  V.  Hamilton,  16  III.  190;  Clapp  v. 
Emery,  98  III.  523;  or  Bank  v.  Schween, 
127  III.  578,  20  N.  E.  Rep.  681,— recognize, 
much  less  hold,  a  different  doctrine,  the 
scope  of  these  cases  is  clearly  misconceived. 
They  in  no  way  conflict  with  Trustees  v. 
Kirwin,  supra.  Comment  upon  the  au- 
thorities cited  by  counsel  for  appellant 
said  to  hold  adifferent  rule  is  nnnecessary. 
Many  of  them  are  reviewed  by  Seymour, 
J.,  in  Bank  v.  Dowd,  38  Fed.  Rep.  172,  and 
shown  to  be  reconcilable  with  the  rule 
above  announced,  which  he  applies  to 
the  facts  of  that  case,  and  holds  to  be  the 
one  supported  by  tbe  great  weight  of  au- 
thority In  this  country.    It  is  clear,  bow* 
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ever,  that  none  of  the  authorities  relied 
upon,  under  the  most  liberal  interpreta- 
tion, can  be  construed  aa  authority  for 
Bustalninf;  this  croBS-blll,  thereby  giving 
appellant  a  prior  lien  upon  the  general 
amets  held  by  the  receiver.  The  principle 
upon  which  a  trast  fund  is  pursued,  and 
Its  proceeds  held  subject  to  the  trust,  Is 
that  the  trustee  has  wrongfully  and  con- 
trary to  the  intention  of  the  owner  con- 
verted it,  and  where  there  ia  a  commin- 
gling or  funds  or  property,  that  bus  been 
done  without  the  consent  of  the  cestui  que 
trust.  II, as  contended  here,  appellant  lias 
a  right  to  a  lien  upon  the  whole  assetH 
held  by  the  receiver,  it  must  be  because 
GoetK  &  Co.  wrongfully  put  its  money  into 
some  of  those  assets,  and  wrongfully  com- 
mingled them  with  others  Into  a  general 
mass,  on  the  principle  that  a  court  of  equi- 
ty will  not  allow  the  right  of  the  cestui 
que  trust  to  be  defeated  by  the  wrongful, 
unauthorized  act  of  the  trustee.  Rut  the 
cross-bill  does  not  attempt  to  show  such 
wrongful  conversion  or  commingling. 
The  fair  inference  from  its  allegations  is 
that  the  money  was  borrowed  with  the 
express  understanding  that  it  was  to  be 
used  by  the  borrower  just  as  it  was  used 
in  the  general  business  of  the  firm.  The 
allegations  of  fraud  go  only  to  the  man- 
ner of  obtaining  the  money.  They  might 
be  given  the  effect  to  create  the  relation 
<if  trustee  and  cestui  que  trust,  but  these 
Hllegatlons  in  no  sense  charge  a  misap- 
propriation or  wrongful  confusion  of  the 
trust  fund.  We  are  clearly  of  the  opinion 
that  there  is  no  principle  of  equity  upon 
which  this  cross-bin  can  be  maintained, 
and  the  Judgment  of  the  appellate  court 
will  be  alBrmed. 


(IM  111.  128)  

CuicAoo,  R.  I.  &  p.  R.  Co.  V.  Hardt.i 

(Supreme  Count  of  WAnoia.    June  15, 1891.) 

EjBCTMENT— PEACTIOK  —  EVIDBHOB— COLOB  0» 
TllXE. 

1.  Under  Rev.  St.  111.  a  46,  S  85,  which  pro- 
vides that  if  the  plaintiff  in  ejectment  states  on 
oath  that  he  and  tbe  defendant  olaim  title  through 
a  common  source,  it  shall  be  suffioient  for  him 
to  show  title  from  such  common  soame,  unless 
the  defendant  "deny  on  oath  that  he  claims  title 
through  such  source,  or  swear  that  he  claims  ti- 
tle through  some  other  source, "  the  denial  of  ti- 
tle through  a  common  source  need  not  be  made  by 
^davit,  but  may  be  shown  by  the  defendant's 
testimonv  at  the  trial. 

2.  Where  plaintiff  has  made  affidavit  of  a  com- 
mon source,  and  has  duly  shown  title  in  himself 
from  such  source,  and  the  only  denial  of  common 
source  is  the  introduction  in  evidence  by  defend- 
ant of  deeds  to  himself  from  some  third  person, 
and  his  testimony  that  such  deeds  are  the  only 
ones  under  which  he  claims  title,  the  plaintiit 
need  not  prove  title  back  of  his  alleged  oonunon 
source,  since  there  is  nothing  to  show  that  the 
defendant's  grantors  did  not  derive  their  title 
from  the  person  named  as  the  common  source. 

8.  Where  the  land  sued  for  is  described  in 
the  declaration  and  in  plaintiff's  evidence  accord- 
ing to  metes  and  bounds,  with  reference  to  the 
^'ovei-ument  surveys,  deeds  to  the  defendant  of 
and  described  as  certain  specified  lots  In  a  cer- 
tain subdivision,  without  any  evidence  that  such 
lots  constitute  or  contain  the  land  sued  for,  are 
insufficient  to  show  color  of  title  in  the  defend- 
ant. 

'Reported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


Appeal  from  circuit  court,  Cook  county ; 
R.  8.  TtiTHiLL,  Judge. 

T/ios.  8.  Wright  and  Robt.  Mather,  for 
appellant.    Lackner  &  But*,  tor  appellee. 

Bakkh,  J.  This  was  ejectment,  brought 
by  the  Chicago,  Rock  Island  &  Pacltic 
Railway  Company  against  Fred  Hardt 
for  the  recovery  of  a  strip  of  land  100  feet 
wide,  in  Cook  county.  III.,  said  strip  being; 
60  feet  in  width  on  each  side  of  a  line 
which  enters  on  the  N.  E.  %  of  section  4, 
township  88  N.,  range  14  E.  of  the  third  P. 
M.,  at  a  point  on  the  north  linn  thereof  11 
chains  and  68  links  west  of  the  east  line  of 
said  flection  4;  running  thence  south  87 
rods.  Tlie  only  plea  interposed  was  that 
of  not  guilty,  and  therefore  the  possession 
by  the  defendant  of  the  entire  premises 
claimed  in  the  declaration  was  admitted 
by  the  defendant.  Ejectment  Act,  §  21. 
At  the  trial  the  company  introduced  in 
evidence  an  affidavit  of  its  attorney  that 
it  claimed  title  to  the  premised  through  a 
common  source  of  title  with  the  defend- 
ant, to-wit,  through  Charles  V.  Dyer  and 
Louisa  M.  Dyer,  his  wife.  It  then  showed 
title  in  itself  from  such  common  source- 
through  a  deed  from  said  Dyer  and  wife 
to  the  Chicago  &,  Rock  Island  Company, 
and  certain  articles  of  consolidation,  dat- 
ed August  20, 1S66,  and  certain  other  ar- 
ticles of  consolidation,  dated  June  2, 1880. 
This  made  out  a  prima  facie  case  for  the 
appellant  corporation,  unless  it  can  be 
said  that  the  appellee,  Hardt,  pursued  a 
course  that,  under  the  statute,  imposed 
upon  the  company  the  burden  of  going 
back  of  the  common  source,  and  tracing 
its  title  from  the  United  States.  Section 
26  of  the  ejectment  act  (Rev.  St.  c.  45)  pro- 
rldea:  "If  the  plaintiff  or  his  agent  or  at- 
torney will  state  on  oath,  upon  the  trial,, 
that  he  claims  title  through  a  common 
Honrce  with  the  defendant,  it  shall  bfr 
sufficient  for  him  to  show  title  from  sacb 
common  source,  unless  the  defendant  or 
bis  agent  or  attorney  will  deny  on  oath- 
that  he  claims  title  through  such  source, 
or  will  swear  that  he  claims  title  through 
some  other  source. "  There  is  no  pretense 
that  an  atfldavit  denying  common  source 
of  title  was  made.  In  fact, it  is  contended 
that  the  statute  requires  no  sucb  affida- 
vit; and  it  would  seem  that  the  correct- 
ness of  such  contention  must  be  conceded. 
The  statute,  however,  does  require  either  a 
denial  on  oath  that  the  defendant  "claims- 
title  through  such  common source,''or else 
a  statement  under  oath  that  the  defendant 
"claims  title  through  some  other  source. " 
There  was,  in  this  case,  no  sworn  deniaf 
of  any  claim  of  title  by  the  defendant 
through  the  source  indicated  In  the  affida- 
vit filed  by  the  plaintRt;  but  It  Is  urged 
that  the  evidence  of  appellee  shows  that 
his  claim  of  title  is  "through  some  other 
source."  Is  this  latter  contention  well 
founded?  Appellee  was  a  witness  In  his 
own  behalf,  and  he  produced  and  identi- 
fied three  deeds, — one  a  deed  from  Thomas 
Murphy  and  wife  to  himself,  for  lot  1  in 
block  3,  in  Sawson's  &  Ackcrly's  subdi- 
vision; another  a  trnst-deeed  from  said 
Murphy  to  H.  J.  Christopher;  and  the 
third  a  deed  from  Christopher  to  himself, 
and  the  two  last-mentioned  conveyances 
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being  for  lot  2  In  Bald  block  8.  He  teatl- 
fled  In  connection  therewith  that  he 
claimed  lot  1  in  block  8  nnder  the  deed 
from  Morphy  and  wife  to  himself,  and 
claimed  title  to  the  other  lot  under  the 
other  two  deeds,  and  that  said  three 
deeds  were  the  onlj  deeds  under  which  he 
3lalDied  the  property.  ^OD  constat,  that 
bis  claim  of  tltlewas"  through  some  other 
soorce"  than  that  indicated  in  the  afflda- 
ylt  made  in  behalf  of  the  plaintiff.  The 
common  source  so  designated  Is  "Charles 
Y.  Dyer  and  wife, "  and  It  may  well  be  that 
they  first  conveyed  a  right  of  way  to  Chi- 
cago &  Rock  Island  Bailroad  Company, 
and  then  made  a  deed  to  Rawson  and 
Ackerly,  and  that  Rawson  and  Ackerly 
jnade  a  deed  to  Thomas  Murphy  for  lots 
1  and  2.  Such  state  of  the  case  would  be 
entirely  consistent  with  everything  that 
Is  stated  in  the  testimony  of  Hardt,  and 
yet  It  would  be  true  that  the  title  uf  Hardt 
was  in  privity  with  the  title  of  Charles  V. 
Dyer  and  wife,  and  deducible  through 
mesne  conveyances  from  them.  It  was  in- 
tended by  section  25  of  the  ejectment  act 
to  confer  a  substantial  benefit  upon  plain- 
tiffs, and  to  release  them  from  the  burden 
of  tracing  title  back  to  the  government  in 
all  cases  where  the  titles  of  both  plaintiffs 
and  defendants  are  deducible  from  one 
and  the  same  source.  That  which  Is  in- 
sisted upon  by  him  is  in  plain  evasion  and 
fraud  of  the  statute.  The  other  state- 
ment made  by  or  on  behalf  of  the  defend- 
ant in  response  to  the  statement  made  by 
or  on  behalf  of  the  plaintiff  must  be  made 
nnder  oath,  and,  whether  it  is  made  in 
the  form  of  a  written  affidavit,  or  in  the 
form  of  an  oral  statement  at  the  trial.  It 
is  In  the  nature  of  a  pleading  on  his  part, 
and  it  is  to  be  taken  and  interpreted  most 
strongly  against  himself.  It  may  be  that 
the  three  deeds  in  question  are  the  only 
deeds  under  which  appellee  claims  the 
property,  but  that  is  not  Bufflzlent.  Un- 
der the  statute,  if  he  wishes  to  impose 
upon  appellant  the  duty  of  tracing  title 
back  of  the  Dyers,  it  Is  Incumbent  upon 
him  either  to  deny  under  oath  that  he 
claims  title  through  said  Dyers  or  else 
swear  that  he  claims  title  through  some 
other  source, — /.  e.,  a  source  other  and 
different  from  that  specified  in  the  affi- 
davit of  the  attorney  of  appellant.  Ap- 
pellee failed  to  do  this.  Appellant  estab- 
lished prima  facie  a  right  of  recovery. 
'  The  defense  of  appellee  to  the  action  of 
appellant  otherwise  than  is  above  indi- 
cated seems  to  be  based  on  a  claim  of 
seven  yearn'  possession  under  color  of  ti- 
tle, made  in  good  faith,  with  payment  of 
taxes.  To  establish  a  bar  under  section 
9  of  tbellmltationsact,  the  possession  and 
the  paymeut  of  taxes  must  both  relate  to 
the  same  land  which  is  Identified  In.the  in- 
strument introduced  as  claim  and  color  of 
title.  Cooter  v.  Dearborn,  115  111.  509,  4  N. 
E.  Rep.  888.  And  so,  also,  the  identity  of 
the  premises  covered  by  the  color  of  title 
with  all  or  some  portion  of  the  real  estate 
In  controversy  must  be  shown,  for  other- 
wise the  color,  possession,  and  payment 
of  taxes  manifestly  are  wholly  Immaterial 
to  the  issue.  Bere  the  deeds  of  appellee 
are  for  lots  1  and  2  in  block  3,  Rawson  & 
Ackerly 's  subdivision  of  the  north  74  rods 


of  the  N.  B.  X  of  section  4,  township  88  N., 
range  14  E.  of  the  third  P.  M.,  lying  east 
of  the  Chicago,  Rock  Island  &  Pacific  Rail- 
road. We  find,  however,  no  evidence 
whatever  in  the  record  that  shows  that 
said  lots  1  and  2,  or  either  of  them,  consti- 
tute or  contain  all  or  any  portion  of  the 
strip  of  land  in  said  quarter  section  which 
Is  100  feet  wide,  and  which  lies  50  feet  in 
width  on  each  side  of  the  line  which  enters 
said  quarter'  section  at  a  point  on  its 
north  line  11  chains  and  68  links  west  of 
the  ejBst  line  of  suid  section,  and  runs 
thence  south  87  rods.  Therefore  the  deeds 
of  appellee  may  be  for  lands  which  lie 
wholly  east  of  the  railroad  right  of  way, 
and  under  the  evidence  adduced  at  the 
trial  said  deeds  utterly  fall  to  show  color 
of  title  to  all  or  any  portion  of  the  strip 
of  land  for  which  suit  was  brought.  It 
was  error  in  the  circuit  court  to  instruct 
the  jury  to  find  the  issue  for  thedefendant. 
The  judgment  is  reversed.  The  cause  is 
remanded. 


Mettb  et  al.  r.  Fbltgbn.i 

(Supreme  Court  of  lUinoit.    June  16, 18n.)2 
Joan  TxNjjroT  —  Subvivosship—  Dbscbmt— Ih- 

riNOT — DSBD. 

1.  Rev.  St.  HI.  o.  30,  I  6,  provides  thst  no 
estate  in  Joint  tenancy  shall  be  held  or  claimed 
under  any  conveyance,  anless  the  land  conveyed 
shall  be  expresslv  declared  to  pass,  not  In  ten- 
ancy in  common,  out  In  Joint  tenancy.  Rev.  St. 
IlL  c.  7S,  {  1,  provides  that,  if  pfutition  be  not 
made  between  Joint  tenants,  the  shares  of  those 
who  die  first  shall  not  accrue  to  the  survivor,  but 
shall  be  considered,  to  every  intent  and  purpose, 
as  if  such  Joint  tenants  had  beon  tenants  in  com- 
mon. Held  that,  even  where  a  deed  to  two  per- 
sons states  that  the  land  is  conveyed  to  them, 
"not  as  tenants  in  common,  bat  as  Joint  tenants, " 
there  is  no  right  of  sorvivorship. 

iL  A  deed  made  by  a  minor,  and  revoked  by 
her  witliin  three  years  after  attaining  majority, 
passes  no  title. 
IlkaBUDSB,  O.  J.,  dissenting. 

Appeal  from  superior  court.  Cook  conn* 
ty ;  Elliott  Anthony,  Judge. 

Arnold  Tripp,  for  appellants.  Martin 
A.  De  Laney  and  William  H.  Mobrmann, 
for  appellee. 

Baii.et,  J.  This  was  an  action  of  eject- 
ment, brought  by  Anna  M.  Feltgen  against 
Henry,  August,  and  Louis  Mette,  to  re- 
cover the  undivided  one-half  of  lots  8  and 
9,  in  block  5,  in  Murray's  addition  to 
South  Chicago.  The  defendants  pleaded 
not  guilty,  and,  the  cause  being  tried  by 
the  court,  a  jury  being  waived,  it  was 
found  that  the  plaintiff  was  the  owner  in 
fee  of  an  undivided  one-half  of  said  lots, 
and  that  the  defendants  were  guilty  of  nn-- 
lawfully  withholding  possession  thereof 
from  her.  A  motion  by  the  defendants 
for  a  new  trial  being  overruled,  judgment 
was  entered  that  the  plaintiff  recover  pos- 
session of  said  undivided  one-half  of  said 
lots,  and  that  a  writ  of  possession  issus 
in  her  favor  therefor.  The  defendants 
bring  the  record  to  this  court  by  appeal. 

The  facts  are  all  admlttted  by  stipula- 
tion, and  are,  In  substance,  as  follows: 
On  the  28d  day  of  April,  1S78,  Theodore  H. 

^Reported  by  Louis  Boisoti  Jr.,  Ks^.,  91  ths 
Chicago  bar. 
'Baveraed  on  rehearing,  M  N.  B.  8L 
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Schintz,  the  conimon  Boarce  of  title  ot  the 
plaintlR  and  defcndantB,  ezecated  and  de- 
livered to  Peter  Mayer  and  Anna  Mayer, 
hiB  wife,  a  deed,  which,  onilttinpr  the  Big- 
nature  aud  certificate  of  acknowledg- 
ment. Is  as  folio  wb:  "TbiB  Indenture  wlt- 
ncBHeth  that  the  grantor,  Theodore  H. 
Schintz,  a  bachelor,  of  the  city  of  Chicago, 
In  the  county  of  Cook  and  state  of  Illi- 
nois, for  the  consideration  of  on«%  dollar, 
conveys  aud  quitclalniB  to  Peter  Mayer 
and  Anna  Mayer,  his  wife,  uot  as  tenants 
In  common,  but  as  ]oint  tenants,  of  the 
city  of  Chicago,  county  of  Cook,  and  state 
of  Illinois,  all  Intfirest  In  the  following  de- 
scribed real  estate,  to-wit,  lots  eight  and 
nine.  In  block  five, in  Murray's  addition  to 
South  Chicago,  situated  In  the  county  ol 
Cook,  In  the  state  of  Illlnoiii,  hereby  re- 
leasing and  waiving  all  right  under  and 
by  virtue  of  the  homestead  exemption 
laws  ul  this  state.  Dated  this  twenty- 
third  day  of  April.  1878."  Anna  Mayer, 
one  of  the  grantees  in  said  deed,  died  in- 
testate April  4. 1879,  leaving  surviving  her 
her  husband  and  co-grantee,  and  nlso 
leaving  the  plaintiff,  her  daughter  bya  for- 
mer marriage  and  only  heir  at  law,  who 
was  then  a  minor  between  11  and  12  yeaiB 
of  age.  On  the  16th  day  of  February,  1882, 
Peter  Mayer  executed  a  deed  conveying 
said  lots  to  August  Mette  and  Henry 
Mette:  and  on  the  same  day  the  plaintiff, 
then  being  a  minor  between  14  and  15 
years  ot  age,  executed  a  deed  by  which, 
for  an  expressed  consideration  of  $50,  she 
conveyed  and  quitclaimed  tu  said  August 
and  Henry  Mette  all  her  Interest  In  said 
lots.  On  the  11th  day  of  September,  1885, 
the  plaintiff  attained  the  age  of  18  years, 
and  on  the  15th  day  of  June,  1888,  she  exe- 
cuted, acknowledged,  and  recorded  an  In- 
strument expressly  revoking,  annulling, 
and  declaring  void  hKr  said  deed  executed 
by  her  during  her  infancy;  and  July  13, 
1888,  as  a  further  act  of  disafflrmance  of 
said  deed,  she  laBtitnted  this  suit,  and 
shortly  thereafter  commenced  a  suit  In 
chancery  to  set  said  deed  aside,  and  to 
recover  her  interest  In  said  lots.  August 
aud  Henry  Mette,  Immediately  after  the 
execution  of  said  deeds  to  them,  together 
with  their  co-d«fendant,  Louis  Mette,  took 
possession  of  Bald  lots,  and  excluded  the 
plaintiff  therefrom,  and  were  in  possession 
thereof  to  the  exclusion  of  the  plaintiff  at 
the  time  of  tlie  commencement  of  this  suit, 
and  are  still  In  possPHSion  thereof.  On  the 
12th  day  of  January,  1884,  August  and 
Henry  Mette  executed  to  Louis  Mette  a 
deed,  by  which  they  conveyed  to  blm  a 
fractional  interest  in  said  lots. 

The  conveyance  of  the  plaintiff  to  Au- 
gust and  Henry  Mette,  made  during  her 
minority,  having  been  expressly  revoked 
and  disaffirmed  by  her  after  becoming  of 
age,  may  be  disregarded,  and  the  rights 
of  the  parties  are  to  be  determined  pre- 
cisely as  thousrh  no  such  conveyance  had 
been  made.  The  claim  of  the  defendants 
Is  that  the  estateof  Peter  Mayer  and  Anna 
Mayer,  his  wife,  was  a  joint  tenancy,  with 
the  common-law  Incident  of  survivorship, 
and  consequently  that,  upon  the  death  of 
Anna  Mayer,  Peter  Mayer,  by  the  right  of 
survivorship,  became  the  tenant  of  said 
lots  in  severalty,  to  the  exclusion  ot  the 


heir  at  law  ot  aaid  Anna  Mayer,  and  that 
Peter  Mayer'B  conveyance  to  August  and 
Henry  Mette  vested  In  them  the  entire  es- 
tate. The  plaintiff,  on  the  other  hand,  in- 
sisted that,  whether  the  deed  from  Schlnts 
to  Peter  Mayer  and  wife  created  a  joint 
tenancy  or  not,  It  was,  under  our  statute, 
a  tenancy  In  respect  to  which  there  was 
no  right  of  survivorship,  and  therefore 
that,  on  the  death  of  Anna  Mayer,  her 
Joint  interest  descended  to  and  became 
vested  in  the  plaintiff  as  her  sole  heir  at 
law.  There  can  be  no  doubt  that  the 
parties  to  the  Schinte  deed  Intended  there- 
by to  create  an  estate  in  joint  tenancy, 
and  not  a  tenancy  in  common;  and  It 
must  be  admitted,  we  think,  that  the  lan- 
guage employed  was  apt  and  sufficient  for 
the  accomplishment  of  that  purpose.  It 
only  remains  to  be  determined  wliether, 
under  our  statute,  the  right  of  Burvlvor- 
shlp  can  be  still  regarded  as  an  incident  of 
a  joint  tenancy.  On  the  13th  day  of  Janu- 
ary, 1821,  the  general  assembly  passed 
"An  act  concerning  partitions  and  joint 
rights  and  obligations, "  the  second  sec- 
tion ot  which  was  as  follows:  "That,  If 
partition  We  not  made  between  joint  ten- 
ants, the  parts  of  those  who  die  first  shall 
not  accrue  to  the  survivor  or  survivors, 
but  descend  or  pass  by  devise,  and  shall 
be  subject  to  debts,  dower,  charges,"  etc., 
"or  transmissible  to  executors  or  adminia- 
trators,  and  be  considered,  to  every  Intent 
aud  purpose.  In  the  same  view  as  it  such 
deceased  joint  tenants  had  been  tenants  In 
common."  Rev.  Laws  1833,  p.  474.  After- 
wards, on  January  31,  1827,  the  general, 
assembly  passed  "An  act  concerning  con- 
veyances of  real  property,"  the  filth  sec- 
tion ot  which  was  as  follows:  "No  estate 
In  joint  tenancy  In  any  lands,  tenements, 
or  hereditaments,  shall  be  held  or  claimed 
under  any  grant,  devise,  or  conveyauce 
whatsoever,  heretofore  or  hereafter  made, 
other  than  to  executors  and  trustees,  un- 
less the  premises  therelu  mentioned  shall 
expressly  be  thereby  declared  to  pass,  not 
in  tenancy  In  common,  but  in  Joint  ten- 
ancy; and  every  such  estate,  other  than 
to  executors  or  trustees,  (unless  otherwise 
expressly  declared  as  aforesaid,)  shall  be 
deemed  to  be  a  tenancy  in  common."  Rev. 
St.  1833,  p.  130. 

In  the  Revised  Statutes  of  1845,  said  sec- 
tion 2  of  the  act  of  1821  appears  as  section 
1  of  chapter  .56. entitled  "Joint  Rights  and 
Obligations ; "  while  section  5  of  the  act  of 
1827  appears  as  section  6  ot  chapter  24. 
entitled  "Conveyances;"  both  chapters 
having  been  approved  on  the  same  day, 
March  3,  1845.  Rev.  St.  1845,  pp.  103,  2»9. 
In  the  Revised  Statutes  of  1874,  said  sec- 
tion 2  again  appears  as  section  1  of  chap- 
ter 76,  "An  act  to  revise  the  law  In  re- 
laticm  to  Joint  rights  and  obligations, " 
approved  February  25, 1874,  and  in  force 
July  1. 1874;  and  said  section  5  appears 
as  section  5  of  chapter  80  ot  the  "Act  con- 
cerning conveyances,"  approved  March 
29, 1872,  and  in  force  July  1, 1872.  Id.  1874, 
pp.  273,  620.  Both  sections  have  now  been 
on  the  statute-booksconcnrrently  tor  over 
68  years,  nnd  both,  since  their  original 
enactment,  have  been  twice  Included, 
without  change  of  phraseology,  In  gener- 
al revisions  ot  the  statutes.    It  would  be 
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absurd  to  suppose  that  the  general  as- 
sembly Intended  that  either  ol  these  sec- 
tions should  operate  as  a  repeal  of  the 
other;  for,  it  such  had  been  the  legislative 
intent,  it  is  Impossible  to  explain  why,  in 
the  successive  revisions,  the  prorislons 
intended  to  be  repealed  were  not  omitted. 
These  two  sections  are  to  a  Iar$;e  extent 
in  pari  materia,  anA  should  therefore  be 
construed  together,  and  It  is  only  as  the 
result  of  such  construction  that  the  true 
intent  and  meaning  of  the  legislature  can 
be  arrived  at. 

The  manifest  intention  of  section  5  of 
the  "Act  concerning  conveyances"  is  to 
change  the  mles  of  construction  which 
prevailed  atcommon  law  where  a  convey- 
ance of  land  was  madeto  two  or  more  per- 
sons. Where  an  estate  was  conveyed  to 
a  plurality  of  persona,  without  adding 
any  restrictive,  exclusive,  or  explanatory 
wordti,  such  conveyance,  at  common  law, 
was  held  to  constitute  the  grantees  joint 
tenants,  and  not  tenants  In  common,  and, 
in  order  to  create  a  tenancy  in  common 
by  deed,  It  was  necessary  to  add  exclusive 
or  explanatory  words,  so  as  to  expressly 
limit  the  estate  to  the  grantees  to  hold  as 
tenants  in  common,  and  not  as  joint  ten- 
ants. 2B1.  Comm.  180, 103.  By  said  sec- 
tion's of  our  statute,  this  rule,  except  in 
cases  of  conveyances  to  executors  or  trus- 
tees, is  precisely  reversed.  A  conveyance 
to  two  or  more  persons,  without  restrict- 
ive or  explanatory  words,  creates  a  ten- 
ancy in  common,  and,  in  order  to  create 
a  Joint  tenancy,  the  estate  must  be  ex- 
pressly declared  to  pass,  not  In  tenancy  in 
common,  but  In  joint  tenancy.  This 
would  seem  to  be  the  entire  scope  and  in- 
tention of  said  section  5.  It  does  not  at- 
tempt In  the  least  to  declare  or  determine 
the  qualities  or  incidents  of  either  of  these 
classes  of  tenancies,  but  leaves  those  mat- 
ters to  be  determined  by  the  rules  of  the 
common  law,  or  by  the  provisions  of 
such  other  statutes  ^9  may  be  in  force 
modifying  those  rules.  By  reference  to 
section  1  of  the  act  in  relation  to  joint 
rights  and  obligations,  it  will  be  seen 
that,  by  the  provisions  of  that  section,  es- 
tates In  joint  tenancy  are  modified  by  tak- 
ing away  or  abolishing  one  of  their  princi- 
pal common-law  incidents,  viz.,  that  of 
survivorship.  It  provides  that,  upon  the 
death  of  one  of  several  joint  tenants, 
where  no  partition  has  been  made  be- 
tween such  tenants,  the  share  of  the  ten- 
ant dying  shall  not  accrue  to  the  surviv- 
or or  survivors,  but  shall  pass  to  the  de- 
ceased tenant's  devisees  or  heirs,  and  be 
subject  to  his  debts,  etc.,  to  every  intent 
and  purpose  as  if  the  tenancy  had  been  a 
tenancy  in  common.  It  cannot  be  doubt- 
ed that  this  is  a  modification  of  the  rules 
of  the  common  law  which  the  legislature 
was  competent  to  make,  and  we  are  un- 
able to  perceive  anything  In  such  modifi- 
cation which  is  in  the  least  degree  in  con- 
flict with  said  section  5  of  the  act  concern- 
ing conveyances.  If  it  could  be  said  that 
taking  away  the  right  of  survivorship 
was  a  practical  destruction  or  abolition 
of  joint  tenancies  as  a  species  of  estate, 
it  might  perhaps  be  urged  with  some  force 
that  the  two  sections  of  the  statute  un- 
der consideration  were  in  conflict.  It 
v.27N.B.no.ll— 58 


might  then  be  said  that  one  section  pro- 
vided for  and  permitted  the  creation  of 
such  tenancies,  while  the  other  rendered 
their  existence  impossible.  Such,  however, 
is  not  the  case.  The  right  of  survivor- 
ship Is  only  one  of  the  many  commou-law 
incidents  of  joint  tenancies.  That  being 
taken  away,  there  still  remain  all  those 
qualities  and  Incidents  wbicj  belong  to 
and  govern  the  relation  during  the  joint 
lives  of  tlio  tenants,  as,  for  Instance,  those 
which  relate  to  the  peculiar  nature  of 
their  joint  possession,  and  to  their  rights 
and  remedies  as  against  each  other,  and 
in  relation  to  third  persons,  during  the 
time  the  tenancy  is  in  existence.  None  of 
these  are  taken  away  by  said  section  1, 
and  joint  tenancies,  therefore,  may  still 
be  created  In  the  manner  prescribed  by 
said  section  5,  possessing  all  the  incidents 
of  that  class  of  tenancies  as  it  existed  at 
common  law,  except  that  of  survivorship. 
Applying  these  conclusions  to  the  case 
before  us.  It  follows  that,  upon  the  death 
of  Anna  Mayer  intestate,  her  share  as 
joint  tenant  of  the  lots  In  question  did  not 
pass  to  her  co-tenant  by  right  of  surviv- 
orship, but  tu  the  plaintiff,  her  sole  heir  at 
law,  by  descent,  and  that  the  plaintiff 
thereupon  became  vested  with  an  undi- 
vided one-half  of  said  lots  in  fee,  as  tenant 
in  common  with  her  step-father,  Peter 
Mayer.  The  conveyance  of  said  lots  by 
Peter  Mayer  to  August  and  Henry  Mette 
vested  in  them  only  the  title  of  their 
grantor,  which  was  an  undivided  half  of 
said  lots,  and  they  thereupon  became 
tenants  In  common  with  the  plaintiff. 
Her  conveyance  to  the  same  parties, 
made  during  her  minority,  having  been 
duly  revoked  and  disaffirmed,  is  void,  and 
has  no  effect  upon  her  title.  It  follows 
that  she  is  still  the  owner  in  fee  of  the  un- 
divided one-hair  of  said  lots,  and  that  the 
finding  and  judgment  of  the  court  to  that 
effect  are  the  onl.v  proper  conclusion  to 
be  drawn  from  the  evidence.  Tlie  judg- 
ment of  the  superior  court  wiU'  be  af- 
Grmed. 

Maorudbr,  C.  J.,  (diaaentiag.)  I  am  un- 
able to  agree  with  the  majority  of  the 
court  in  tlie  construction  which  they  give 
to  these  two  sections  (»f  the  statute. 
Their  readoption  by  the  legislature,  at 
several  diflerent  times  since  their  original 
passage,  indicates  an  intention  on  the 
part  of  the  law-making  power  that  they 
should  both  stand  together,  and  that  the 
one  should  not  operate  as  a  repeal  of  the 
other.  There  Is  no  necessary  conflict  be-  , 
tween  them.  They  can  be  so  construed 
as  to  harmonize  with  each  other.  Section 
1  refers  to  both  personal  and  real  proper- 
ty; section  6  refers  to  real  property  alone. 
Section  1,  standing  by  itself.  Is  broad 
enough  to  abolish  the  right  of  survivor- 
ship, as  between  joint  tenants,  and  to 
convert  the  estate  of  joint  tenancy  into 
an  estate  of  tenancy  in  common.  But  sec- 
tion 6  was  evidently  intended  to  be  a 
qualification  of  the  broad  rule  laid  down 
in  section  1,  so  tar  as  lands,  tenements, 
and  hereditaments  are  concerned,  and  was 
designed  to  limit  the  application  of  the 
I'ule  to  cases  where  the  grant,  devise,  or 
conveyance   did    not,  in   express    terms. 
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create  an  estate  of  Joint  tenancy.  Section 
6  is  merely  a  recognition  of  the  rule  that 
the  law  will  effectuate  the  intention  of 
parties,  where  such  Intention  is  clearly 
manifest,  whether  in  wills,  deeds,  or  con- 
tracts. It  is  a  mistake  to  suppose  that 
the  estate  of  joint  tenancy  has  been  pro- 
hibited by  our  statute.  The  creation  of 
spch  an  estate  is  not  forbidden.  It  does 
not  exist  by  operation  of  law,  but  it  may 
exist  by  the  express  declaration  of  the 
parties.  No  other  construction  can  be 
Kiven  to  the  langoage  of  section  5.  By  the 
terms  of  that  section,  an  estate  In  Joint 
tenancy  may  be  held  In  lands  under  a  con- 
veyance, where  the  premises  mentioned  in 
the  conveyance  are  thereby  expressly  "de- 
clared to  pass,  not  in  tenancy  in  common, 
but  in  Joint  tenancy."  Joint  tenancy 
shall  be  deemed  to  be  tenancy  In  common, 
"unless  otherwise  expressly  declared."  ex- 
cept, of  course,  where  the  grant  or  devise 
is  to  executors  and  trustees.  The  law  will 
construe  the  estate  to  be  a  tenancy  in 
common,  and  not  a  Joint  tenancy,  where 
no  contrary  intention  Is  expressly  declared 
In  the  Instrument;  bat  where  the  instrn- 
ment  expressly  declares  that  the  land  shall 
pass  not  in  tenancy  in  common,  but  in 
joint  tenancy,  the  law  will  permit  the  es- 
tate in  joint  tenancy  to  exist. 

It  will  not  do  to  say  that  section  1  abol- 
ished the  right  of  survlvorshi]),  and  that 
section  5  merely  permitted  a  joint  tenancy 
without  the  right  of  survivorship  to  be 
created  by  an  express  declaration  in  the 
devise,  grant,  or  conveyance.  "The  doc- 
trine of  survivorship,  orjua  Hccresceadi,  is 
the  dlstiagulBhlni?  incident  of  title  byjolnt 
tenancy:  and  therefore  at  common  law 
the  entire  tenancy  or  estate,  upon  the 
death  of  any  of  the  Joint  tenants,  went  to 
the  survivors."  4  Kent,  Comm.  360.  It 
ran  hardly  be  presumed  that  the  legisla- 
ture, In  authorizing  an  estate  byjolnt  ten- 
ancy to  be  created  by  an  express  declara- 
tion in  the  grant  or  devise,  referred  to 
those  technical  joint  tenancies  arising 
from  the  unities  of  time,  title,  interest, 
and  possession.  If  such  a  construction  of 
section  0  Is  to  prevail,  then  no  right  of 
survivornhip  was  reserved  to  executors 
and  trustees  by  that  section.  In  both  sec- 
tions 1  and  6,  joint  tenancy  is  spoken  of  as 
the  antithesis  of  tenancy  In  common;  and 
the  distinguishing  feature  of  the  latter  is 
that  a  tenant  in  common  is,  as  to  his 
own  undivided  share,  precisely  in  the  po- 
sition of  the  owner  of  an  entire  and  sepa  - 
I'u  to  estate.  In  Kent's  Commentaries  we 
(Indthefollowing:  "InNewYork.  •  •  • 
estates  In  joint  tenancy  were  abolished, 
except  In  executors  and  other  trustees,  un- 
less the  estate  was  expressly  doclared,  in 
the  deed  or  will  creating  it,  to  pass  in 
Joint  tenancy.  •  *  *  In  the  states  of 
Maine,  <  •  •  Illinois,  and  Delaware 
Joint  tenancy  is  placed  under  ths  same  re- 
strictions as  in  New  York ;  and  it  cannot 
be  created  but  by  express  words;  and. 
when  lawfully  created, it  is  presumed  that 
the  common-law  incidents  belonging  to 
tliat  tenancy  follow."  4  Kent,  Comm. 
30],  362.  It  follows  that  the  estate  In 
joint  tenancy,  which  may  be  expressly  de- 
clared to  exist  by  section  5,  includes  the 


right  of  BurTiyorship  aa  one  of  Its  com- 
mon-law incidents.  In  Arnold  v.  Jack's 
Ex'rs,  24  Pa.  St.  57,  the  supreme  court  of 
Pennsylvania,  in  commenting  npon  a  stat- 
ute of  that  state  whose  language  is  the 
same  as  that  of  said  section  1,  say :  "It  Is 
a  question  worthy  of  consideration  wheth- 


er the  provisions  of  the  act 


ap- 


ply to  a  Joint  tenancy  created  by  express 
words  in  a  devise."  That  is  to  say, it  is  a 
qnestion  worthy  of  consideration  whether 
the  provisions  of  section  1  would  apply 
where  the  joint  tenancy  was  created  by 
express  words  In  the  grant  or  devise,  even 
if  that  section  had  stood  alone,  and  sec- 
tion 5  bad  never  been  enacted.  In  com- 
menting upon  the  legislation  in  reference 
to  Joint  tenancy,  Pomeroy,  In  his  work  on 
Equity  Jurisprudence,  says:  "This  legris- 
lation,  throughout  all  the  states,  has  de- 
clared that  a  conveyance  of  land  to  two 
or  more  grantees  shall,  unless  a  contrary 
intention  Is  clearly  expressed,  create  an 
ownership  in  common,  and  not  a  Joint 
ownership."  1  Pom,  Eq.  Jar.  §  408.  In 
SttmiMon  V.  Batterman,  5  Cush.  153,  the  de- 
vise was  to  the  "children,  and  survivor  or 
survivors  of  them,"  and  it  was  held  that 
these  were  apt  words  to  create  an  estate 
of  Joint  tenancy,  and  that  the  children  took 
as  Joint  tenants.  In  Mittel  v.  Karl;  133 
III.  66,  24  N.  K.  Bep.  553,  it  was  held  that  a 
deed  to  a  man  and  his  wife,  and  "  the  sur- 
vivor of  them,  in  his  or  her  own  right, " 
gave  to  the  grantee  dying  first  an  estate 
for  life,  with  remainder  in  fee  to  the  sur- 
vivor. What  is  the  substantial  difference 
between  deeding  or  devising  land  to  two 
persons  and  the  survivor  bl  them,  and 
deeding  or  devising  land  to  two  persons 
to  be  held  in  joint  tenancy?  The  distin- 
guishing feature  of  Joint  tenancy  is  the 
right  of  the  survivor  to  take  the  whole  es- 
tate. If  the  statute  does  not  prohibit  the 
conveyance  or  devise  of  land  to  two  per- 
sons, and  the  survivor  of  them,  so  as  to 
give  the  survivor  the  right  to  take  the 
whole  estate.  It  is  diSlcnit  to  see  why  the 
statute  should  be  construed  as  prohibit- 
ing land  from  being  held  in  Joint  tenancy, 
BO  far  as  the  right  of  survivorship  is  In- 
volved in  joint  tenancy,  if  the  deed  or  de- 
vise expressly  declares  that  such  land  shall 
be  held  in  Joint  tenancy,  and  not  in  ten- 
ancy in  common.  Evidently  the  statute 
does  not  prevent  parties  from  convej'ingr 
or  devising  their  lands,  so  as  to  enforce 
the  right  of  survivorship,  provided  they 
indicate  their  intentions  by  clear  and  ex- 
press declarations  In  the  deed  or  will.  The 
question  here  discussed  has  never  before 
been  fully  and  fairly  presented  to  this 
court  as  arising  directly  out  of  the  facts 
involved.  If,  in  any  decisions  heretofore 
made,  expressions  have  been  mode  use  of 
which  are  seemingly  at  variance  with 
these  views,  such  expressions  must  be  re- 
garded as  mere  dicta.  It  follows  from 
what  has  been  said  that  the  deed  from 
Schintz  to  Peter  Mayer  and  Anna  Mayet 
so  far  conveyed  to  them  an  estate  in  Joint 
tenancy  as  that  Peter  Mayer,  the  surviv- 
or, took  the  whole  title  in  fee  to  the  lots 
after  the  death  of  his  wife.  Therefore  the 
Judgment  below  should  have  been  for  the 
defendants. 
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TtTDOB  T.  Chicago  ft  8.  S.  B.  T.  B.  C0.> 
(Supreme  Court  «/  JWnoU.    June  15, 1891.  )S 

BxiHsm  DoHUN— Rulsojld  Companibb — Loci- 
noK  o»  RoiLD— HumoiPAi.  Cokpobations. 
1.  Undflr  Rev.  St.  lU.  o.  Si,  art  6,  {  1,  par.  96, 
wbidi  Kires  the  dty  council  power  "to  provide 
for  ana  change  the  location,  gnde,  and  crossing 
of  any  railroad, "within  the  diy,  a  railroad  com- 
pany, which  has  accepted  a  city  ordinance  locating 
the  line  of  its  road  tlirough  the  city,  oannot  ao- 
quire  title  by  condemnation  prooeeaings  to  land 
in  the  city  not  included  within  such  location. 

9.  An  ordinance  locating  the  line  of  a  rail- 
road "immediately  adjacent  to  and  parallel  with 
one  of  the  alleys  or  alley  lines"  between  certain 
streets,  and  limiting  the  right  of  way  to  a  breadth 
of  80  feet,  does  not  authorize  the  condemnation  of 
a  strip  of  land  81  feet  wide,  of  which  6  feet  lie 
east  and  25  feet  lie  west  of  the  west  line  of  one 
of  such  alleys. 

Appeal  from  circuit  court.  Cook  county; 
Fbank  Bakek,  Judge. 

Harbert  A  Daley,  tor  appellant.  WOaon 
A  Moon,  for  appellee. 

Baker,  J.  This  controversy  baa  ita  orl- 
gin  in  certain  proceedings  prosecuted  by 
tbe  Chicago  &  South  Side  Bapid  Tranait 
Bailroad  Company  for  the  purpose  of  ac- 
quiring a  right  of  way  lor  ita  elevated 
raUroad.  The  only  question  presented  by 
the  record  la  in  respect  to  tbe  jurisdiction 
and  authority  of  tbe  court  to  condemn  for 
the  purposes  ot  such  right  of  way  the  west 
6  feet  of  a  certain  lot  18,  owned  by  Ella  A. 
Tudor,  the  appellant,  and  described  In  the 
petition  of  said  company.  Such  proceed- 
ings were  had  in  tbe  circuit  court  ot  Cook 
county  as  that  f 2,070  were  awarded  to 
appellant  as  compensation  for  said  6  feet 
and  tbe  buildings  thereon,  and  f760  as 
damages  to  the  remainder  of  the  lot,  and 
f  75  were  awarded  to  the  lessee  ascompen- 
sation  for  his  leasehold ;  and  it  was  or- 
dered that,  npon  payment  of  said  respect- 
ive sums  being  made  by  the  railroad  com- 
pany to  the  county  treasurer  of  Cook 
county  for  tbe  benefit  of  api;>ellant  and 
said  leasee,  tbe  company  might  enter  upon 
tbe  said  west  6  leet  ot  said  lot  13,  with  all 
the  improvements  thereon,  and  nae  the 
same  fur  its  right  of  way,  and  for  tbe  uses 
and  purposes  set  forth  in  its  petition. 
Section  20  of  chapter  114  ot  the  Revised 
Statutes  invests  every  railroad  company 
Incorporated  under  the  provisions  of  the 
general  law  with  powet  to  select  the 
route  of  its  proposed  railway,  purchase, 
bold,  and  use  such  real  estate  as  is  neces- 
sary tor  its  construction  and  use,  and  lay 
out  its  road,  not  exceeding  100  feet  in 
width,  and  construct  the  same.  Section 
18  of  the  same  chapter  provides  that,  if 
any  such  corporation  shall  be  unable  to 
agree  with  the  owner  tor  the  purchase  of 
any  real  estate  required  for  right  ot  way 
or  for  other  purpones  of  Its  Incorporation, 
It  may  acquire  title  thereto  In  the  manner 

firovldpd  for  in  the  law  of  eminent  domain, 
t  is,  however,  provided  in  the  fifth  para- 
graph of  section  20,  above  mentioned, 
that  nothing  in  the  act  contained  shall  be 
construed  to  antborixe  theconstrnction  of 
any  railroad  upon  or  across  any  street  In 
any  city  or  incorporated  town  or  village, 

'Reported  by  Loula  Boisot,  Jr.,  Eaq.,  of  the 
Chicago  bar. 
'Petition  tor  rehearing  pending.j 


without  tbe  assent  of  tbe  corporation  ol 
such  city,  town,  or  village.  It  is  a  condi- 
tion precedent  to  tbe  construction  of  a 
railroad  upon  or  across  a  public  street  in 
a  city  that  the  assent  of  tbe  city  corpora- 
tion mustfirst  be  obtained.  But  theright 
and  the  power  which  the  railroad  com- 
pany has  to  condemn  private  property 
within  the  limits  of  the  city  are  derived 
from  the  state,  and  by  virtue  of  its  orsan- 
izatlon  under  the  statute,  and  not  from 
tbe  city  authorities,  or  by  force  of  munici- 
pal ordinances.  And  so  the  rule  under  our 
present  leglalatlon  la  that  it  is  not  neces- 
sary as  a  condition  precedent  to  the  loca- 
tion by  a  railroad  company  ot  Its  road 
within  a  city,  or  to  its  construction  ot 
such  portions  ot  its  line  as  are  not  within, 
upon,  or  across  a  street,  or  to  the  exercise 
of  the  power  to  condemn  private  property 
for  the  purposes  of  its  construction,  that 
an  ordinance  should  be  passed  by  the  city 
council,  either  providingfor  the  location  of 
the  road,  or  giving  assent  for  its  construc- 
tion npon  or  across  the  streets  of  the  city 
or  any  of  them.  This  doctrine  has  been 
announced  In  a  number  of  adjudicated 
cases.  In  Metropolitan  City  Ky.  Co.  v. 
Chicago  West  Div.  By.  Co.,  87  III.  317,  the 
condemnation  proceeding  was  objected  to 
on  account  of  the  alleged  invalidity  of  the 
ordinances  of  the  city  council  under  which 
the  appellant  corporation  claimed  the 
right  to  construct  Its  railway  on  certain 
streets.  It  was  there  said:  "Obtaiuing 
consent  ot  the  common  council  of  the  city 
to  laying  the  track  of  petitioner's  railway 
in  any  g^ven  street  is  not  a  condition 
precedent  to  condemning  such  property 
right.  Interest,  or  privilege  as  defendant 
may  have  previously  acquired,  by  contract 
or  otherwise.  In  such  street.  That  con- 
sent may,  with  equal  propriety,  be  ob- 
tained afterwards,  and  it  is  immaterial 
when  it  is  secured.  •  •  •  No  matter 
what  Conclusion  may  bo  reached  as  to  the 
legality  of  the  ordinance,  it  la  not  a  ques- 
tion that  in  any  degree  affects  petitioner's 
right  to  condemn  the  property  of  defend- 
ant, or  any  one  else,  for  the  purposes  of 
its  organization. "  In  Bailroad  Co.  T. 
Dunbar,  100  111.  110,  the  litigation  was 
with  the  owners  of  certain  city  lots,  and 
tbe  claim  was  that  the  ordinance  consent- 
ing to  the  crossing  of  streets  and  alleys 
upon  the  route  was  illegal  and  void :  and 
it  was  there  said  by  the  court:  "The  law 
In  no  way  provides  the  order  In  which  the 
railroad  company  shall  proceed  in  acquir- 
ing Its  right  of  way.  *  *  *  The  law 
has  provided  one  mode  of  acquiring  the 
right  of  way  across  private  property,  and 
another  mode  ot  acquiring  the  right  ot 
way  across  streets;  but  the  law  has  In  no 
way  provided  the  order  In  which  the  rail- 
road company  shall  proceed  in  acquiring 
its  right  of  way."  Chicago  &N.  W.  By. 
Co.  y.  Chicago  &  E.  B.  Co.,  112  111.  689,  was 
a  proceeding  to  condemn  for  railroad  pur- 
poses a  piece  ot  land  within  the  city  limits 
of  Chicago,  and  a  claim  was  made  that 
tbe  appellee  had  no  power  to  enter  tbe 
city ;  but  it  was  held  that  the  right  ot  the 
appellee  to  maintain  tbe  proceeding  was 
purely  statutory,  and  that  tbe  proceeding 
there  involved  was  wholly  made  under 
Its  charter  and  tbe  eminent  domaiii  act. 
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See,  al80,  County  of  Cook  ▼.  Railroad  Co., 

119  111.  218, 10  N.  E.  Rep.  564.  It  la  to  be 
noted,  however,  that  the  twenty-fifth  par- 
agraph o(  nectlonlofartlclefiof  the  general 
incorporation  law  for  cities  and  villaeeB 
(Re7.  St.  c.  24)  gives  to  the  city  councils 
of  cities  organized  under  its  provisions 
power  "to  provide  for  and  change  the  lo- • 
cation,  grade,  and  crossings  of  any  rail- 
road." Said  provision  is  in  part  materia' 
with  the  provisions  of  sections  18  and  20 
and  other  sections  of  chapter  114  of  the 
Revised  Statutes,  in  regard  to  the  loca- 
tion by  a  railroad  company  of  its  road, 
and  the  condemnation  of  private  property 
for  railroad  purposes.  Said  paragraph  of 
the  city  incorporation  act,  and  said  pro- 
visions of  the  railroad  incorporation  act, 
are  therefore  to  be  construed  together,  so 
that  every  part  of  both  may  stand  to- 
gether and  harmonize,  and  each  have  a 
sensibib  and  intelligent  effect.  Young  v. 
Stearns,  Ul  111.  221.  In  the  Dunbar  Case, 
supra,  this  court  had  under  consideration 
the  powers  delegated  to  cities  by  said 
paragraph  25,  now  in  question.  It  was 
there  held  that  thepowers  possessed  bytbe 
city  council  of  Chicago  "to  provide  for  the 
location,  grade,  and  crossings  "  of  railroads 
within  the  city,  and  "to  change  the  loca- 
tion, grade,  and  crossings"  of  railroads, 
were  not,  in  and  of  themselves,  limita- 
tions upon  the  power  of  a  railroad  com- 
pany to  locate  its  road  within  the  limits 
of  the  city,  or  upon  its  power  to  prosecute 
legal  proceedings  for  the  condemnation  of 
such  private  property  within  the  city  lim- 
its as  was  necessaryfor  thepurposesof  the 
construction  or  use  of  its  railroad.  The 
court  said :  "The  city  posseBses  the  power 
to  act  Qn  this  subject,  but  the  mere  exist- 
ence of  the  power  can  have  no  effect,  un- 
less it  is  exercised  by  the  city.  •  •  • 
The  power  of  the  city  Is  to  provide  for  the 
location  of  the  railroad  by  the  railroad 
company,  for  by  law  no  one  other  thau 
the  railroad  company  has  "the  power  of 
location.  That  power  is  conferred  on  the 
railroad  company  alone,  and  not  upon 
the  city;  but  it  must  be  exercised  by  the 
railroad  company  subject  to  such  provis- 
ion, it  any,  as  the  city  council  may  lawful- 
ly make.  The  railroad  company  may, 
subject  to  such  power  in  cities  and  vil- 
lages, exercise  by  law  all  the  powers  grant- 
ed by  the  railroad  act;  and  the  only  con- 
dition precedent  found  in  the  laws  as  they 
now  stand  is  that  the  assent  of  the  cor- 
poration of  the  city  must  be  obtained  be- 
fore it  may  lawfully  construct  its  road  up- 
on or  across  a  public  street  in  a  city." 
The  court  also  said:  " There  is  no  longer 
any  prohibition  by  statute  against  locat- 
ing the  route  in  any  part  of  the  city.  The 
prohibition  is  now  confined  to  the  use  of 
streets,  and  all  other  parts  of  the  city 
become  open  to  the  operations  of  the  rail- 
road company  until  some  provision  limit- 
ing tiie  same  is  made  by  the  city  council." 
And  the  court  further  there  said:  "The 
power  to  provide  for  the  location  of  rail- 
roads is  conferred  upon  the  city  council, 
'  but  the  duty  of  exercising  that  power  in 
all  cases  is  not  imposed  by  law  upon  the 
city  council.  The  law  leaves  to  the  discre- 
tion of  the  city  council  the  question  as  to 
the  cases  in  which  the  power  shall  be  ex- 


ercised, and  the  question  as  to  what  pro- 
vision shall  be  made  upon  the  subject  in 
each  case.  Over  this  discretion  the  courts 
have  no  control."  In  the  opinion  filed  in 
said  Dunbar  Case  upon  the  application  for 
a  rehearing  the  idea  that  city  councils 
bave  power  to  control  and  place  restric- 
tions upon  the  location  of  railroad  tracks 
within  cities  is  reiterated  and  emphasized. 
It  appears  from  the  record  that  by  an 
ordinance  adopted  by  the  city  council  of 
Chicago  on  March  26,  1888,  and  approved 
March  29,  1888,  authority  was  given  the 
appellee  company  to  constrnct,  maintain, 
and  operate  un  elevated  railroad  along 
and  upon  the  following  route  in  the  city 
of  Chicago,  to-wit:  "Commencing  at  the 
north  line  of  Van  Buren  street,  at  some 
point  between  Dearborn  street  on  the 
west  and  Wabash  avenue  on  the  east,  run- 
ning theuce  southwardly  over  such  lots, 
lands,  and  property  as  the  company  now 
owns,  or  hereafter  may  acquire  by  lease, 
purchase,  condemnation,  or  otherwise, 
between  said  Dearborn  street  on  the  west 
and  Wabash  avenue  on  the  east,  to  a 
point  to  be  selected  by  said  company,  be- 
tween the  north  line  of  Thirty-Seventh 
street  and  the  south  line  of  Tblrty-Nlntb 
street;  thence  eastwardly  or  south-east- 
wardly  over  such  lots,  lands,  and  proper- 
ty as  said  company  now  owns,  or  here- 
after may  acquin;  by  lease,  purchase,  con- 
demnation, or  otherwise,  to  a  point  to  be 
selected  by  said  company,  between  Dear- 
born street  on  the  west  and  Forest  avenue 
on  the  east,  at  which  point  to  cross  the 
city  limits;  the  city  limits,  as  here  used, 
meaning  the  city  limits  on  Egan  avenue 
and  Thirty-Ninth  street."  Said  author- 
ity was  coupled  with  the  following  con- 
dition, to- wit:  "Provided, that  said  com- 
pany shall  not  use  or  acquire,  by  pur- 
chase, condemnation,  or  otherwise,  a 
right  of  way  upon  aud  along  the  route 
aforesaid,  exceeding  in  width  thirty  feet, 
except  where  a  greater  width  Is  required 
for  termini  and  curves,  each  terminus  be- 
ing limited  in  length  to  one  block.  Where 
stations  are  to  be  located  along  the  right 
of  way,  the  said  company  may  acquire, 
by  purchase,  condemnation,  or  otherwise, 
such  additional  property  as  may  be  neces- 
sary for  stations.  Such  additional  prop- 
erty shall  not  be  occupied  by  tracks, 
switches,  or  turnouts :  provided,  further, 
that  the  right  of  way  as  defined  in  this 
ordinance  between  Van  Buren  street  ou 
the  north  and  Thirty -Seventh  street  on 
the  south  shall  be  Immediately  adjacent 
to  and  parallel  with  one  nf  the  alleys  or 
alley  lines  between  Wabash  avenue  and 
Dearborn  street. "  Since  by  the  charter  of 
the  city  of  Chicago  its  city  council  has 
power  "  to  provide  for  the  location  of  any 
railroad,"  and  also  authority  "to  pass 
all  ordinances  proper  or  necessary  to  car- 
ry into  effect  the  powers  granted."  it 
would  seem  that  the  provisions  of  the  or- 
dinance under  consideration  must  be  giv- 
en the  force  and  effect  of  a  law.  In  Mason 
V.  City  of  Shawneetown,  77  III.  53.3,  it  was 
held  that  where  an  incorporated  city  has 
been  invested  by  the  legislature  with 
power  to  pass  an  ordinance,  and  has 
adopted  an  ordinance  In  parsuance  of  the 
act  creating  the  corporation,  then  such 
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ordinance  has  the  lorce  and  eflect  ol  a  law 
enacted  by  the  legislature,  and  is  to  be  re- 
garded as  a  law  of  and  within  the  monlc- 
ipality.  Here  the  railroad  company  filed 
in  the  office  ot  the  city  clerli  Itn  written 
acceptance  ot  said  ordinance,  and  of  all  Its 
terms,  provisions,  limitations,  conditions, 
and  reservations.  We  tbinic  it  clear  that 
said  ordinance  is  a  limitation  upon  the 

Sowers  of  the  callroad  company.  To 
old  otherwise  would  be  to  render  wholly 
inoperative  the  power  delegated  In  the 
charter  to  the  city  council,  "to  provide  tor 
the  location  ot  any  railroad." 

The  contention  of  appellant  Is  that  the 
appellee  corporation  had  no  authority  to 
condemn  for  the  purposes  ot  its  right  of 
way  the  west  6  feet  ot  her  lot  13,  and  that 
the  circuit  court  had  no  jnrlsdlctiou  to 
entertain  a  proceeding  for  such  condemna- 
tion. Lot  13  of  appellant  lies  between 
Van  Buren  street  on  the  north  and  Thirty- 
Seventh  street  on  the  soath,  and  it  fronts 
north  on  Twenty-Eighth  street.  Imme- 
diately west  of  it  is  lot  14,  which  is  25  feet 
wide.  The  alley  running  north  and  south, 
between  Wabash  avenue  on  the  east  and 
State  street  on  the  west,  extends  south, 
in  the  block  between  Twenty-Eighth  and 
Twenty -Ninth  streets  from  the  rear  ot  lot 
13,  and  has  never  been  extended  north 
through  said  lot  toTwenty-Eigbthstreet; 
and  it  the  west  line  of  the  alley  wai?  ex- 
tended north  to  Twenty-Eighth  street  it 
would  constitute  the  dividing  line  be- 
tween lot  13  and  lot  14.  Thecompanyhas 
located  its  road  on  the  west  side  of  the 
alley.  As  we  have  already  seen,  the  or- 
dinance requires  that  Ibe  right  of  way  of 
appellee  between  Van  Buren  street  on  the 
north  and  Thirty-Seventh  street  on  the 
south  shall  beimmediately  adjacent  to  and 
parallel  with  one  ot  the  alleys  or  alley 
lines  between  Wabash  avenue  and  Dear- 
bom  street.  Appellee  located  its  road 
west  of  the  alley  and  west  of  the  west  al- 
ley line,  and  then  asked  for  the  condemna- 
tiou  not  only  of  lot  14  on  the  west  of  that 
line,  but  also  for  the  condemnation  of  6 
feet  ot  lot  13,  lying  east  of  that  line.  The 
right  ot  way,  thus  constituted,  would 
consist  of  '2o  feet  west  of  the  west  alley 
line,  and  6  feet  east  of  the  west  alley  line. 
Such  a  riisht  of  way  cannot  Justly  be  said 
to  be  Immediately  adjacent  to  and  paral- 
lel with  said  west  alley  line.  If  the  right 
ot  way  had  been  located  over,  upon,  and 
along  the  alley,  it  clearly  would  not  have 
been  immediately  adjacent  to  and  paral- 
lel with  the  alley.  So,  also,  if  it  is  over 
and  upon  the  west  alley  line,  it  manifest- 
ly is  not  immediately  adjacent  to  and  par- 
allel with  that  line.  The  word  "adjacent" 
is  defined  by  lexicographers  to  mean  "ly- 
ing near,  close,  or  contiguous,  but  not 
actually  touching, "  and,  as  qualified  by  the 
adverb  "Immediately,"  it  means  the  same 
as  "contiguous,"  or  "touching  upon  the 
whole  of  one  side."  It  is  a  contradiction 
of  terms  to  say  that  a  right  of  way  that 
lies  on  both  sides  of  a  given  line,  and  is  lo- 
cated over  and  upon  and  includes  that 
line,  and  touches  itnpon  both  sides,  is  ad- 
jacent to  such  line.  It  Is  readily  apparent 
that  there  are  substantial  reasons,  involv- 
ing both  the  interests  of  the  public  and 
the  private  interests  ot  adjoining  proper- 


ty owners,  why  the  city  council  required 
In  the  ordinances  that  the  entire  width  ot 
the  right  of  way  should  be  either  upon  the 
one  side  or  the  other  of  the  alley,  or  either 
west  of  the  west  alley  line  or  east  of  the 
east  alley  line.  But,  whether  this  be  so 
or  not,  the  city  council  has,  in  the  exercise 
of  the  discretion  committed  to  it,  so  re- 
quired in  the  ordihance,  and,  as  was  said 
by  this  court  in  the  Dunbar  Case,  "over 
this  discretion  the  courts  have  no  con- 
trol. "  Besides  this,  the  ordinance  express- 
ly limited  the  railroad  company  to  the 
right  ot  way  not  exceeding  in  width  30 
feet.  Appellee  sought  in  Its  petition  for 
the  condemnation  of  a  strip  of  land  for 
its  right  of  way  31  feet  in  width,  and  the 
court  by  its  Judgment  permitted  it  to  take 
and  enter  upon  that  quantity  of  land. 
By  the  act  for  the  Incorporation  of  rail- 
road companies  the  corporations  organ- 
Ited  under  its  provisions  are  restricted  to 
aright  of  way  "not  exceeding  one  hundred 
feet  in  width. "  The  courts  would  have  as 
much  right  and  authority  to  ignore  that 
provision  of  the  statutes  of  the  state,  as 
they  have  to  ignore  the  requirement  in  the 
ordinance  here  in  question,  th^t  "said 
company  shall  not  use  or  acquire  by  pur 
chase,  condemnation,  or  other  wise  a  right 
of  way  upon  and  along  the  route  afore- 
said exceeding  in  width  thirty  feet."  Ev- 
ery statutory  condition  precedent  to  the 
taking  ot  private  property  for  public  use 
against  the  will  ot  the  owner  must  be 
strictly  complied  with.  This  appellant  is 
the  owner  of  lot  13,  and  it  is  her  private 
and  absolute  property;  and  she  has  the 
right  to  Inslsttbat,  unless  the  appellee  cor- 
poration is  acting  within  the  strict  limits 
prescribed  by  law,  it  shall  not  be  p«rrolt- 
ted  to  disturb  her  in  the  possession  and 
enjoyment  ot  her  property.  For  the  rea- 
sons stated  herein  we  think  that  the  con- 
demnation ot  the  west  6  feet  of  lot  13  was 
erroneous.  The  judgment  condemning 
said  6  feet  of  land  and  the  improvements 
thereon  is  reversed,  and  it  is  ordered  that 
the  petition  of  appellee  be  dismissed  as  to 
said  west  6  feet  ot  lot  IS. 

(138  111.  281) 

Leitch  et  al.  v.  Village  of  La  Gbanqk.i 

(Supreme  Cawrt  of  ilUnofe.    June  16, 1891.) 

Spboiai,  AsaBBsmHT. 

1.  The  fact  that  unplatted  land  within  a  olty 
is  used  only  for  farming  purposes,  and  that  it 
will  not  be  benefited  as  a  farm  by  the  construc- 
tion of  a  proposed  sewer,  does  not  exempt  it  from 
liability  for  special  assessment  on  account  of  such 
sewer,  where  it  appears  that  the  value  of  the 
land  lies  principally  in  its  adaptability  for  sub- 
urban residences,  and  tbat  its  value  for  that  pur- 
pose will  be  increased  by  the  construction  of  such 
sewer. 

3.  In  a  proceeding  to  confirm  a  special  assess- 
ment, the  court  has  no  power  to  review  the  de- 
termination of  the  local  authorities  as  to  what 
proportion  of  the  cost  of  the  proposed  Improve- 
ment would  benefit  the  public. 

Appeal  from  Cook  county  court;  Rich- 
ard Prenderoast,  Judge. 

William  H.  Ktog  and  George  B.  Powers, 
for  appellants.  Wilson  &  Sioore,  for  ap- 
pellee. 

■Reported  by  Louis  Boisot,  Jr.,  £sq.,  of  the 
Chicago  bar. 
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Baker,  J.  ThiB  Is  an  appeal  from  Jadg- 
mehts  of  the  county  conrt  of  Cook  connty 
conflrmlng  three  special  asseBsmeDtB  made 
by  the  village  of  La  Grange  upon  the 
lands  of  Joseph  Leltch  and  Isabella  Peck, 
the  appellants.  ABsessmeats  7  and  8  In- 
cluded the  lands  of  both  Leltch  and  of 
Peck,  and  were  for  two  different  portions 
of  a  main  trunk  senrer:  and  asaessment 
17,  which  Included  the  land  of  Peck,  was 
for  a  branch  sewer.  The  matters  of  the 
three  several  petitions  of  the  village  were, 
by  agreement  of  parties,  consolidated  and 
tried  as  one  cause,  and  before  the  court 
without  a  Jury.  One  grounil  of  objection 
urged  agulnst  the  assessments  Is  that  they 
are  made  upon  lands  which  are  now  occu- 
pied and  used  as  farms,  and  for  agri- 
cultural purposes  only.  The  contention 
seeme  to  be  that  real  estate  within  a 
municipal  corporation  that  has  not  been 
subdivided  into  lots  and  blocks,  and  that 
is  in  present  nse  for  merely  farming  pur- 
poses, is  without  the  range  of  municipal 
benefits,  and  that  a  special  assessment 
thereon,  therefore,  is  illegal.  We  cannot 
concur  In  this  view.  There  is  a  benefit,  if 
there  is  .an  Increase  in  valne  for  any  use 
for  which  tlie  property  is  adapted.  Here 
the  evidence  shows  that  flOU  per  acre  is 
the  limit  of  the  value  of  the  lands  of  appel- 
lants for  agricultural  uses,  and  yet  it  ap- 
pears that  the  actual,  value  of  said  lands 
ranges  from  $400  to  $1,000  per  acre.  The 
additional  value  is  owing  to  tlie  adapta- 
bility of  the  property  for  suburban  resi- 
dences. Both  farms  front  east  on  Brain- 
ard  avenue,  and  the  opposite  side  of  that 
street  is  already  well  built  up  with  suburb- 
Hn  houses,  and  the  suburban  depot  of  the 
Chicago,  Burlington  &  Qnincy  Railroad 
is  in  the  immediate  neighborhood.  It  ia 
plain  from  the  evidence  that  the  construc- 
tion of  n  trunk  sewer  which  is  capable, 
with  laterals,  of  sewering  the  territory 
involved  In  these  assessments,  will  at  once 
Increase  In  value,  and  thereby  benefit,  the 
lands  of  appellants,  It  would  be  Inequita- 
ble and  unjust  to  impose  the  wholebarden 
of  the  building  of  the  sewers  upon  the 
platted  lots  and  blocks  of  the  village, 
and  permit  the  lands  of  appellants,  which 
might  readily  be  subdivided  and -sold  with- 
in a  month  or  a  year,  to  go  scot  free.  It 
Is  claimed  that  the  evidence  shows  that 
thefarms  are  notbenefited  by  the  improve- 
ments. We  do  not  so  understand  the  tes- 
timony. It  may  be  that  the  crops  of 
grass  raised  on  the  lands  will  not  be  any 
larger  or  better  od  account  of  the  con- 
struction of  the  sewers.  It  clearly  ap- 
pears, however,  that  the  property  wbb 
and  Is  realty  benefited  by  having  Its  actual 
and  market  value  substantially  Increased. 
The  evidence  shows  that  the  value  of  the 
Leltch  and  Peck  lands  is  increased  not  less 
than  $50  an  acre  by  the  proposed  improve- 
ments, and  that  said  lands  would,  on 
that  account,  probably  sell  for  $100  an 
acre  more.  It  is  objected  that,  in  the 
several  assessments,  the  amounts  which 
will  be  of  benefit  to  the  public  are  not 
properly  apportioned  to  the  village;  that 
iu  assessment  No.  7  there  is  an  estimated 
cost  of  $14,000,  and  that  only  $36.7.5  of  it 
Is  taxed  to  the  village;  that  iu  assessment 
No.  8  there  is  an  estimated  cost  of  $11,100, 


and  that  only  $27.75  Is  taxed  to  the  vil- 
lage: and  that  In  assessment  No.  17  there 
Is  an  estimated  cost  of  $14,870.60,  and  tbat 
the  commissioners  found  that  $114.76,  and 
that  only,  was  the  proper  amount  for  the 
village  to  pay.  The  statute  gave  to  the 
village  authorities  the  exclusive  power  of 
determining  whether  the  proposed  im- 
provements shonld  be  made  by  special  as- 
sessments,  by  special  taxation,  or  by  gen- 
eral taxation,  or  in  part  by  special  asaesa- 
ments  or  special  taxation,  and  In  part  by 
general  taxation.  In  these  proceedings 
for  the  confirmation  of  special  assessments 
it  is  wholly  immaterial  what  proportion 
of  the  total  cost  would  benefit  the  public. 
The  courts  have  no  power  to  review  the 
determinations  of  the  local  authoritiee  In 
respect  to  that  matter.  Fagan  v.  City  of 
Chicago.  84  111.  227;  Bigelow  v.aty  of  Chi- 
cago, 90  111.  49;  City  of  Sterling  v.  Gait. 
117  111.  11,  7  N.  E.  Rep.  471.  We  find  no  er- 
ror in  the  record.  The  judgments  of  the 
county  conrt  are  affirmed. 


0.3S  111.  su> 

Mabany  v.  People  ex  re/.  Hawks,  Col- 
lector.! 

(Supreme  Court  of  nUtuHt.  Jtme  15, 1S91.) 
Taxatios— Review  on  Appeai.. 
1.  Where,  npon  application  for  Judgment 
against  land  for  delinquent  taxes  on  personal  prop- 
erty, the  owner  resists  on  the  ground  that  the 
assessment  was  made  in  a  township  in  which  he 
did  not  reside,  and  the  evidence  on  that  point  is 
conflicting,  a  judgment  for  the  people  will  not  be 
reversed  on  appeal  as  contrary  to  the  evidence, 
since  the  report  of  the  county  collector  is  prima 
facte  evidence  of  the  legality  of  the  taxes. 

3.  Where  no  exception  is  talron  to  the  exclu- 
sion of  offered  evidenoe,  the  ruling  cannot  be  as- 
signed as  error. 

Appeal  from  circuit  conrt.  Stark  conn- 
ty;  John  P.  M and.  Judge, 

V.  G.  Fuller  and  C.  K.  L&dd,  for  appel- 
lant. B.  F.  Tbompaoa,  State's  Atty.,  for 
appellee. 

Bakrr,  J.    This  was  an  application  by 

the  county  collector  of  Stark  county  to 
the  county  court  of  that  county  for  Judg- 
ment against  the  N.  E.  j^  of  section  11, 
township  12  N.,  range  5  E.,  in  said  county, 
for  $298.59,  being  the  delinquent  taxOH  on 
the  moneys  and  credits  of  John  W.  Ma- 
bany, assessed  In  Toulon  township.  The 
proceeding  was  under  section  183  of  the 
revenue  law,  (Rev.  St.  1874,  c.  120,  p.  888.) 
The  only  question  at  issue  was  in  regard 
to  the  place  of  residence  for  the  purposes 
of  taxation  of  the  appellant.  Personal 
property  is  required  to  be  listed  and  as- 
sessed In  the  town,  city,  village,  or  dis- 
trict where  the  owner  resides.  Id.  S  ?• 
The  taxes  in  question  were  assessed  for 
the  year  18S9.  AppeUaut  Is  an  unmarried 
man,  and  for  many  years  has  owned,  and 
still  owns,  a  farm  In  West  Jersey  town- 
ship. In  Stark  county.  For  some  20  years 
appellant  lived  on  tills  farm,  but  about  4 
yeare  prior  to  1889  he  rented  it  to  a  ten- 
ant, reserving  the  orchord.  He  thereup- 
on commenced  rooming  and  boarding  at 
a  hotel  in  the  village  of  Toulon,  in  Toulon 

■Keported  by  Louis  Boisot,  Jr.,  Esq.,  of  the 
Chicago  bar. 
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townBhlp,  about  foar  mnes  from  bia  farm 
In  West  Jersey.  He  seems  to  -have  spent 
about  one-third  of  bU  time  In  traveling 
about  the  country,  and  In  nelKhborlng 
states,  and  the  other  two-thirds  of  his 
time  in  Toulon,  attending  to  his  business 
of  loaning  money,  occaRlonally  going  to 
his  {arm,  and  there  attending  to  bis  or- 
chard, gathering  his  fruit,  etc.,  but  return- 
ing to  Toulon  at  night.  The  report  of  the 
county  collector  was  prima  facie  evidence 
of  the  legality  of  the  taxes  assessed 
against  appellant.  Pike  ▼.  People,  84  Dl. 
80;  Mix  V.  People,  86  111.812;  Durham  t. 
People,  67  HI.  414.  The  objections  urged 
by  him  against  the  validity  of  the  taxes 
were  that  he  was  not  liable  to  be  taxed 
for  personal  property  in  the  township  of 
Toulon ;  that  he  was  a  resident  of  West 
Jersey  township  at  the  time  of  the  assess- 
ment, and  liable  to  pay  personal  property 
taxes  ther in;  and  that  he  was  aaseesed 
in  said  latter  township  on  personal  prop- 
erty fur  1889,  and  paid  tbe  taxes  so  as- 
sessed. Theevldencethat  was  submitted 
to  the  county  court  in  regard  to  his  resi- 
dence was  not  entirely  satisfactory,  some 
of  It  tending  to  the  one  conclusion,  and 
some  to  the  other.  The  county  court 
both  beard  and  saw  the  witnesses  during 
their  examinations,  and  bad  the  full  bene- 
fit to  be  derived  from  a  personal  presence 
at  their  cross-examinations,  and  found 
that  bis  residence  was  in  Toulon.  We 
have  very  carefully  read  and  examined  all 
the  evidence  found  in  the  record,  and  we 
cannot  either  say  or  demonstrate tbnt  the 
finding  of  the  county  court  was  errone- 
ous; and  more  especially  so  in  view  of  tbe 
fact  that  prima  facie  the  assessment  is 
valid.  In  respect  to  the  point  that  ap- 
pellant was  assessed  and  paid  personal 
property  taxes  for  1889  in  West  Jersey, 
it  may  be  said  that  tbe  evidence  tends 
strongly  to  show  that,  after  be  bad 
icnowledge  that  anaRsessroentonhis  mon- 
eys and  credits  was  about  to  be  made  in 
Toulon,  he  procured  an  assessment  to  be 
made  in  West  Jersey,  and  for  the  reason 
that  the  taxes  on  an  assessment  In  West 
Jersey  would  amount  to  only  about  one- 
third  of  what  they  would  be  on  a  lilte  as- 
sessment in  Toulon.  If  he  was  legally  as- 
sessable in  Toulon,  then  bis  mailing  a 
schedule  to  the  assessor  of  West  Jersey 
was  in  fraud  of  his  liability  to  pay  taxes 
in  Toulon,  and  be  can  take  nothing  by  his 
unyment  of  personal  property  taxes  in 
West  Jersey. 

It  is  claimed  that  the  trial  court  com- 
mitted error,  in  t'.iat  it  refused  to  permit 
appellant,  upon  his  cross-examination  of 
Matthew  McKelKhan,  to  draw  out  from 
him  a  conversation  with  appellant  regard- 
ing appellant's  place  of  residence.  There 
are  at  least  two  good  and  sufficient  an- 
swers to  this  claim,— In  the  first  place,  it 
was  not  a  proper  cross-examination  upon 
tbe  examination  in  chief;  and,  In  the  sec- 
ond place,  no  exception  was  taken  to  the 
ruling  of  the  court  in  that  behalf.  Since 
we  are  unable  to  say  that  tbe  county 
court  was  not  authorized,  upon  the  evi- 
dence before  It,  to  render  a  judgment 
against  the  i-ral  estate  above  mentioned 
tor  the  taxes  here  in  question,  the  Judg- 
ment of  that  court  Is  affirmed. 


(US  ni.  1S7) 
Atkinson  t.  Chicaqo  Tire  &  Spbino 

Works  et  a/.i 
(Supreme  Court  of  lUtnoi*.    Jnoe  16, 1891.) 

E^urrr  Pbi.otiob— Dxcrbi— BvtDBMOB— Afpixi 
— Pbsbumption. 

1.  A  certificate  of  evidence  heard  on  motion 
for  an  injunciion,  conslstine  of  ex  parte  afflda- 
vlts,  cannot  support  a  final  decree  afterwards 
rendered,  sinoe  suob  aflBdavits  could  not  liave 
been  read  in  evidence  at  the  final  hearing,  ex- 
cept by  consent,  which  should  appear  in  tlie  reo- 
oio. 

9.  Adecreedlsmlssing  across-biUonthehear- 
ing  is  not  invalidated  by  a  failure  to  preserve 
the  evidence. 

8.  Where  a  decree  recites  that  the  cause  came 
on  for  final  hearing,  and  that  the  court  found  car- 
tain  facts  which  are  sufBcient  to  support  the  de- 
cree, it  will  be  presumed,  on  appeal,  that  the 
comrt's  findings  were  based  on  evidence  intro- 
duced at  the  hearing. 

4.  Where  a  copy  of  the  contract  sued  on  is 
attached  to  the  bill  as  an  exhibit,  and  the  answer 
expressly  admits  the  execution  of  such  contract, 
it  Is  not  ueoessary  to  introduce  the  contract  In 
evidence  upon  the  hearing. 

Appeal  from  appellate  court,  first  dl8> 
trict. 

O.  W.  <ft  J.  T.  Krettlnger,  for  appellant. 
Trumbull,  Willita,  Robbtaa  A  Trumbull, 
tor  appellees. 

Baker,  J.  In  a  suit  in  equity  brought 
by  the  Linden  Steel  Company,  Limited, 
against  the  Chicago  Tire  &  Spring  Works 
and  others,  a  cross-bill  was  exhibited  by 
Frederick  M.  Atkinson,  the  appellant,  and 
a  certain  other'  cross-bill  was  exhibited 
by  Charles  H.  Ferry,  one  of  the  appellees. 
The  cause  was  heard  on  the  20th  day  of 
Februury,  1889,  upon  said  cross-bill,  and 
upon  the  amended  cross-bill  and  supple- 
mental croBB-bilt  of  Atkinson,  and  the 
amended  cross-bill  of  Ferry,  and  the  an- 
swers and  replications;  and  a  decree  was 
entered  dismissing  tbe  cross-bill,  and  thq 
amended  and  supplemental  cross-bills,  o* 
Atkinson  for  want  of  equity;  and  the  find 
Ing  that  "the  agreement  referred  to  Ie 
said  Ferry's  amended  cross-bill,  and  made 
a  part  thereof,  as  Exhibit  A,  was  executed 
by  said  Atkinson  and  said  Charles  H. 
Ferry,  and  that  tbe  same  is  an  existing 
and  valid  agreement,  and  not  void  by 
reason  u|  public  policy,  or  for  any  other 
reason ;  and  that  said  Ferry  is  entitled  to 
vote  the  said  500  shares  of  said  stuck  of 
the  CbicaKO  Tire  &  Spring  Works  belong- 
ing to  Atkinson,  and  held  by  said  Ferry 
nnder  said  agreement,  until  said  $15,000, 
with  Interest  thereon  at  the  rate  of  eight 
percent,  per  annum,  shall  have  been  re- 
paid to  said  Ferry,  as  provided  In  said 
agreement."  And  the  court,  "further  or- 
dered,  adjudged,  and  decreed  that  said 
Charles  H.  Ferry  is  entitled  to  vote  upon 
the  600  shares  of  the  stock  of  said  Atkin- 
son held  by  said  Ferry,  and  standing  in 
his  name  on  tbe  books  of  said  Chicago 
Tire  &  Spring  Works  under  said  agree- 
ment of  September  10, 1881,  between  said 
Ferry  and  said  Atkinson,  until  said  sum 
of  $15,000,  with  interest  at  the  rate  of 
eight  per  cent,  per  annum,  shall  have  been 
repaid  to  said  Ferry  in  pursuance  of  said 
agreement."   The  only  groonds  i^rged  for 

■Reported  hy  Louis  Boiaoti  Jr.,  Ksq.,  of  the 
Chicago  bar. 
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a  reverflal  of  the  decree  rendered  upon  the 
cross-bills  are  that  there  is  no  evidence  In 
the  record  showing  that  the  contract  up- 
on which  the  decree  Is  predicated  was  ever 
Introduced  In  evidence,  and  that  said  de- 
cree does  not  state  that  any  evidence  was 
heard  in  support  thereof.  We  find  in  the 
record  a  certificate  ol  the  evidence  which 
was'  heard  by  the  court  on  the  17th  day  ol 
February,  1887,  and  more  than  two  years 
before  the  final  hearing  in  this  cause,  upon 
a  motion  for  an  injunction  upon  thecross- 
bill  uf  B'erry,  and  a  motion  to  dissolre  th« 
Injunction  theretofore  granted  upon  the 
cross-bill  of  Atliinson.  Bat  said  evidence 
consists  of  ex  partu  affldavits,  which  were 
read  upon  the  Hubniissinn  of  said  raations, 
and  it  does  not  appear,  either  from  the 
certificate  or  otherwise,  that  said  affida- 
vits were  either  read  or  considered  upon 
the  final  hearing.  Ex  parte  affidavits 
produced  on  a  motion  to  dissolve  an  in- 
fonction  cannot  be  read  as  evidence  on 
the  final  hearing,  except  by  consent  of 
parties,  which  should  appear  from  the 
certificate  of  the  Judge  who  heard  the 
cause.  Bressler  v.  McC.'une,  56  111.  475.  We 
may  thei-efore  consider  said  certificate  of 
evidence  as  eliminated  from  the  record. 

The  decree  appealed  from  Is  of  a  twofold 
character.  In  the  first  place,  It  dismisses 
the  cross-bills  of  appellant  for  want  of 
equity ;  and,  in  the  second  place,  it  grants 
relief  upon  the  cross-bills  of  Ferry.  In  re- 
spect to  the  decree  upon  the  cross-bills  of 
appellant,  the  case  of  Thomas  v.  Adams, 
.59  III.  223,  is  an  authority  in  point.  There 
the  answers  to  the  bill  of  complaint  put 
its  averments  in  issue,  and  the  record  con- 
tained no  evidence,  and  the  decree  failed  to 
recite  that  the  hearing  was  upon  evidence, 
and  the  action  of  the  court  below  dismiss- 
ing the  bill  was  sustnined.  This  court  in 
that  case  said :  "  If,  on  the  evidence  before 
the  chancellor,  complainant  believed  the 
decree  was  erroneous,  he  should  have  had 
it  embodied  in  a  certificate  signed  by  the 
Judge  who  tried  the  case.  We  must,  in 
the  at)sence  of  proof  presnme  that  the 
court  below  decided  correctly  in  dismiss- 
ing the  bill.  Nor  was  it  the  duty  of  the 
defendants  to  preserve  complainant's  evi- 
dence. It  may  be  that  proof  was  heard  on 
the  trial,  but  it  does  not  appear  in  the 
transcript.  We  fail  to  find  any  error  In 
the  record,  and  the  decree  of  the  court  be- 
low is  affirmed." 

In  respect  to  the  decree  in  the  cross- 
cause  of  Ferry,  it  is  recited  therein  that, 
said  cause  "coming  on  for  final  hearing, 
the  court  finds,"  etc.;  setting  forth  the 
fncts  as  hereinbefore  quoted  from  the  de- 
cree. There  is  no  recital  that  the  hearing 
was  upon  evidence  or  upon  proofs.  The 
statement  in  the  transcript  is  simply  that 
the  court  "finds"  certain  specified  facts, 
and  those  facts  are  such  as  would  au- 
thorize the  decree  that  was  rendered.  If 
evidence  was  necessary  to  Justify  the  find- 
ings inserted  in  the  decree,  ought  It  to  be 
presumed,  in  favor  of  the  validity  of  the 
action  of  the  trial  court,  that  it  did  hear 
evidence?  There  can  be  no  question  of 
the  rule  in  this  state  that  in  all  chancery 
causes  either  the  evidence  to  support  the 
decree  must  appear  in  the  record,  in  some 
mode  or  other,  or  else  the  fqcts   upon 


which  the  decree  is  based  mast  be  found  by 
the  court.  In  Jones  v.  Neely,  72  111.  449, 
it  was  recited  in  the  decree  that  the  same 
was  tried  on  bill,  answer,  and  proofs,  and 
that  a  special  master  was  appointed  to 
reduce  the  testimony  to  writing,  as  heard 
In  open  court.  In  these  respects  that  case 
differs  from  this.  In  that  case  this  coort 
used  the  following  languag^e:  "It  is  said 
the  recital  in  the  decree  that,  it  appearing; 
to  the  court  so  and  so,  is  not  a  recital  that 
the  matters  therein  stated  were  found  by 
the  court  upon  the  evidence  in  the  case. 
This  is  construing  the  language  of  the  de- 
cree with  unwarrantable  strictness,  and 
presuming  against  instead  of  in  favor  of 
the  correct  action  of  a.  court.  Courts  act 
in  view  of  testimony,  and  we  cannot  and 
ought  not  to  presume  that  anything  ap- 
peared to  the  court  on  the  trial  of  the 
cause,  except  what  appeared  from  the 
testimony. "  So,  in  the  decree  at  bar  ap- 
pears the  reeltf«l  that  the  court  "  finds"  so 
and  so.  The  court  could  not  "find"  the 
facts  therein  stated,  without  it  did  so  ei- 
ther from  admissions  in  the  pleadings,  or 
from  the  stipulations  of  the  parties  or 
from  the  evidence.  In  the  absence  of  any- 
thing to  the  contrary  in  the  record,  this 
court  should  presnme,  if  necessary  in  or- 
der to  sustain  the  "findings,"  tbat  the 
court  did  hear  evidence.  But,  even  if  the 
rule  were  otherwise,  yet  we  thlnlc  that  the 
admissions  in  the  pleadings  in  the  cause 
sufficiently  support  the  decree.  The  prin- 
cipal point  made  by  appellant  seems  to  be 
.that  it  does  not  appear  that  the  contract 
of  September  10,  ISSJ,  upon  wbich  the  de- 
cree is  predicated,  was  Introduced  in  evi- 
dence. Under  the  circumstances  of  the 
particular  case,  it  was  not  incumbent  up- 
on Ferry  to  offer  the  written  agreement 
of  tbat  date  In  evidence.  In  no  case,  ^• 
ther  at  law  or  in  chancery,  is  a  party  re- 
quired to  prove  facts,  alleged  In  his  plead- 
ings, which  are  admitted  by  the  pleadings 
of  the  opposite  party.  Pankey  v.  Ranm, 
51  111.  88.  Here  the  existence,  execution, 
and  contents  of  the  agreement  of  Septem- 
ber 10,  1881,  fully  appears  In  the  pleadings 
of  both  parties.  Said  written  agi-eement 
is  set  out  as  an  exhibit  to  Ferry's  cross- 
bill, and  is  also  set  out  and  made  an  ex- 
hibit to  the  cross-bill  of  appellant;  and 
by  his  answer  filed  on  February  17,  1S87, 
to  the  amended  cross-bill  of  Ferry,  appel- 
lant expressly  admits  that  Ferry  and  he 
"entered  into"  said  agreement;  and  In 
said  answer  he,  for  greater  certainty, 
makes  reference  to  the  copy  of  said  agree- 
ment which  is  attached  to  bis  (appel- 
lant's) original  cross-bill.  It  was  anim- 
portant,  under  the  circnmstancea,  that 
the  execution  of  said  agreement  was  not 
proven  at  the  trial,  and  that  the  contract 
was  not  formally  introduced  in  evidence. 
The  claims  set  up  by  appellant  in  bis 
pleadings  were  in  regard  to  the  legal  con- 
struction of  said  agreement,  and  that  said 
agreement  was  "contrary  to  public  poli- 
cy, and  that  Ferry  should  not  be  allowed 
to  take  advantage  of  its  terms."  The 
only  facts,  other  than  the  execution,  ex- 
istence, and  contents  of  the  contract, 
which  were  involved  in  the  findings  made 
by  the  court  or  in  the  decree  based  there- 
on, were  that  Ferry  purchased  60O  shares 
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uf  stock  In  the  tyre  and  aprine  works  tor 
$15,000;  that  appellant  transferred  to 
Ferry  500  shares  ot  the  605  shares  ot  bis 
(appellant's)  stock  mentioned  in  said 
BKreement;  and  that  the  ^15,000,  with  in- 
terest at  8  per  cent.,  had  not  been  repaid 
to  Ferry,  as  provided  for  in  the  agree- 
ment. The  answer  ol  appellant  to  the 
cross-bill  of  Ferry  admitted  the  purchase 
by  Ferry  of  the  600  shares  of  stock,  and 
that  appellant  had  delivered  to  Ferry  a 
certificate  for  500  other  shares  of  bis 
stock;  and  the  cross-bill  of  appellant  ad- 
mitted the  purcliase  by  Ferry  of  the  600 
shares  of  stock  for  $15,000;  and  the  sup- 
plemental bill  of  appellant  asked  that  Fer- 
ry "return  and  assign  to  your  orator  [ap- 
pellant] the  said  500  shares  of  stock  in  his 
possession,  and  claimed  by  him  under  said 
aRreement. "  By  the  terms  of  the  agree- 
ment. Ferry  was  to  have  the  rlfcht  to  vote 
the  605  shares  mentioned  therein,  and  on- 
ly 500  shares  of  which  were  in  fact  trans- 
ferred to  him,  until  the  $15,000,  with  in- 
terest at  8  per  cent.,  should  be  repaid. 
The  repayment  of  the  $15,000  would  not 
be  presumed,  and  such  repayment  would 
be  an  affirmative  fact  to  be  established  by 
appellant.  But,  waiving  this,  It  already 
appears  from  the  admissions  In  appel- 
lant's answer  to  Ferry's  croBS-blll,  and 
from  the  admissions  in  appellant's  cross- 
bill, that  said  $15,000  has  not  been  repaid, 
either  by  dividends  upon  stock  or  by  sales 
of  the  600  shares  of  stock  or  otherwise, 
and  that  Ferry  is  still  the  owner  of  said 
600  shares.  It  may  be,  as  Is  suggested  by 
appellant  In  his  reply  brief,  that  he  in  his 
pleadings  denied  the  right  of  Ferry  to 
vote  the  stock  in  question;  contested  his 
right  to  have  any  further  stock  issued ;  de- 
nied and  .challenged  the  validity  of  the 
contract  on  tbegronndof  public  policy ; 
averred  that  be  was  the  absolute  owner 
of  the  stock,  and  tbat  he  alone  had  the 
right  to  vote  the  same;  denied  that  Ferry 
had  any  right  to  the  repayment  of  the 
$15,000;  and  asserted  that  the  same  was 
a  pai't  payment  on  stock,  and  was  to  be 
used  in  and  about  the  business  of  the  tyre 
and  spring  works,  and  was  not  to  be  re- 
paid to  Ferry.  But  all  these  claims  of  ap- 
pellant are  matters  which  involve  only 
the  legal  validity  of,  and  the  construc- 
tion to  be  placed  upon,  the  written  con- 
tract, and  indicate  clearly  that  the  con- 
tentions of  appellant  in  the  trial  court 
were  In  respect  to  matterd  of  law,  and  ad- 
mitted the  facts  upon  which  the  decree  ot 
the  supreme  court  was  based.  We  And 
no  substantial  error  in  the  record.  The 
Judgment  ot  the  appellate  court  is  af- 
firmed. 


OuPHANT  et  al.  y.  Livbrsidob.i 
(/Supreme  Court  of  JUinota.     June  16, 1891.  }a 

FbaUS — CAyCBLUkTlOK  OF  DEED — BVIDENOE. 

1.  A  widower,  who  was  about  to  marry  again, 
eonveyed  to  his  three  children,  in  consideration 
«f  love  and  affection,  land  worth  $10,000,  subject 
to  a  lifo-estate  In  himself,  and  the  payment  of 
tl,000  to  his  intended  wife  on  Ms  death.  He  aft- 
erwards duly  acknowledged  the  deed,  and  a  cer- 
tified copy  ot  it  was  sent  to  his  intended  wife. 

*  Reported  by  Louis  Boisot,  Jr.,  Esc^.,  of  tlie 
Chicago  bar. 
■Petition  for  rehearing  pending; 


.\ 


In  a  suit  afterwards  hronght  by  him  to  set  asid«, 
the  deed  on  the  ground  of  fraud,  he  testified  that 
he  signed  and  aclcnowledged  the  deed  supposing 
It  to  oe  a  will.  The  three  children  and  one  other 
witness  swore  that  he  read  the  deed,  and  knew 
what  it  was  wheb  he  signed  it  Held,  that  the 
evidence  did  not  warrant  a  decree  for  the  com- 
plainant. 

2.  Statements  made  by  the  complainant  to  his 
attorney  and  to  another  third  person  in  regard  to 
the  deed,  in  the  absence  of  the  defendants,  are  not 
admissible  in  evidence  in  his  favor. 

Appeal  from  circuit  court,  Cook  county; 
M.  F.  TuBY,  Judge. 

Alattbewa  &  Dicker,  for  appellants. 
Joba  C.  Ricbberg,  for  appellee. 

Maorodrr,  J.  This  is  a  bill  filed  on  No- 
yember  8, 18S8,  In  the  circuit  court  ot  Cook 
county,  by  the  appellee  against  the  appel- 
lants, Louisa  Oliphant  and  John  Oll- 
pbant,  ber  husband,  Emma  H.  West  and 
William  West,  ber  husband,  and  Joseph 
Henry  Llversidge,  to  set  aside  a  deed  ot 
ertain  real  estate  in  Chicago,  executed  by 
appellee  to  Mrs.  Uliphant,  Mrs.  West,  and 
Joseph  H.  Llversidge,  a  bachelor,  who  ana 
his  oul.v  children.  After  hearing  had  upon 
pleadings  and  proofs  the  circuit  court 
granted  the  prayer  of  the  bill,  and  ordered 
the  deed  to  be  set  aside,  and  declared  it  to 
be  null  and  void.  As  the  deed  is  short, 
and,  as  Its  length  is  a  material  circum- 
stance, It  will  be  set  forth  in  full.  It  Is  as 
follows:  "This  indenture  witnessetb  that 
the  grantor,  Amos  Llversidge,  (a  widow- 
er,) of  the  city  of  Chicago,  in  the  county 
of  Cook  and  state  of  Illinois,  for  and  in 
consideration  of  the  sum  of  five  dollars  in 
hand  paid,  and  of  natural  love  and  affec- 
tion, conveys  and  warrants  to  Louisa 
Oliphant,  Emma  Hannah  West,  and  Jo- 
seph Henry  Liversldge,  (his  only  children 
and  heirs  at  law,)  ot  the  city  of  Chicago, 
county  of  Cook,  and  state  ot  Illinois,  the 
following  described  real  estate,  to-wit: 
Lot  thirteen  (13)  of  subdivision  of  the 
east  half  of  block  ten  (10)  of  Brand's  addi- 
tion to  Chicago,  in  the  east  half  of  the 
north-east  quarter  (%)  of  section  twenty, 
(20,)  township  thirty-nine  (89)  north, 
range  fourteen  (14)  east  of  the  thlcd  (3d) 
principal  meridian,  said  premises  being 
also  known  as  numbers  517)^  and  519 South 
Halsted  Street,  situated  In  the  city  of  Chi- 
cago, In  the  county  of  Cook,  In  the  state  ot 
Illinois,  hereby  releasing  and  waiving  all 
rights  under  and  by  virtue  of  the  home- 
stead exemption  laws  of  this  state.  This 
deed,  however,  is  subject  to  an  estate  for 
life  to  remain  in  said  grantor,  Amos  Llv- 
ersidge: and  in  case  of  the  marriage  here- 
after of  said  grantor,  and  at  bis  death  he 
should  leave  a  widow  him  surviving,  said 
grantees  shall  pay  to  said  widow  the  sum 
of  one  thousand  dollars.  Dated  this  thir- 
teenth day  ot  February,  A.  D.  1H88. 
[Signed]  Amos  Liversidgb."  Appellee 
lost  his  wife,  the  mother  of  the  grantees 
above  named,  in  1881,  and  lived  upon  the 
premises  above  described  with  his  daugh- 
ter Mrs.  Oliphant,  and  ber  husband  and 
children.  At  the  time  of  the  hearing  he 
was  66  years  old.  He  received  about  $47 
or  $48  per  month  from  the  rent  of  said 
premises,  and  lived  upon  this  income,  not 
being  engaged  in  business.  The  property 
was  worth  in  1888  about  $10,000,  and  was 
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all  the  property  which  be  owned,  except 
Bonie  personalty  worth  a  few  bandred 
dollarH.  In  May,  1887,  he  went  tu  Europe 
and  returned  in  August.  Coming  over  io 
the  vessel,  he  met  a  widow,  named  Ellsa 
Maybon,  living  in  New  York  city,  whom 
he  agreed  to  marry.  The  bill  alleges  that 
complainant  intended  to  go  to  England  in 
the  spring  ol  1888,  and  upon  bis  return  in 
the  summer  to  marry  Mrs.  Maybon ;  that 
the  defendants  formed  a  conspiracy  to  rob 
him  of  bis  property,  and  by  fraud  to  make 
him  convey  it  to  his  three  children,  against 
his  consent;  that  by  reason  of  violent  de- 
mands and  threats,  made  by  John  Oll- 
pbant,  the  complainant  consented  to  make 
bis  will,  and  told  Oliphant  and  his  wife  to 
teU  Mrs.  West  to  come  to  said  premises  on 
Monday  evening,  February  13, 1888,  and 
they'  would  talk  the  matter  over;  that 
the  defendants,  except  Mr.  West,  met  him 
there  at  that  time;  that  the  provisions  of 
the  will  were  discussed ;  thnt  complainant 
asked  Mrs.  West  if  sbe  would  be  satisfied 
with  the  same  portion  as  Mrs.  Oliphant 
and  Joseph  would  have;  that  Mrs.  Oli- 
phant said, 'I  have  the  will  all  made  out 
for  signing ,'  that  complainant  looked  at 
the  paper,  and  asked  bow  the  description 
of  the  property  had  been  obtained,  and 
was  told  by  Oliphant  that  he  obtained  It 
from  the  records;  that  complainant  said 
be  thought  one  or  two  witnesses  were 
necessary,  and  Oliphant  said  it  was  not 
necessary  to  have'  witnesses;  that  com- 
plainant signed  the  paper,  believing  It  to 
be  a  will;  that  complainant  wanted  to 
take  the  will  to  some  one  to  be  examined, 
but  Oliphant  refused  to  give  it  up,  and 
kept  it  without  complainant's  consent; 
that  on  February  14th  Ollpbant  told  com- 
plainant to  come  with  him  to  s  notary, 
to  have  him  put  his  stamp  on  It;  that  17 
yeans  before  complainant  made  a  will, 
which  was  stamped,  but  never  executed  a 
deed,  and  was  totally  ignorant  of  making 
a  deed  or  its  requirements;  that  complain- 
ant went  to  a  notary  and  acknowledged 
his  signature  before  him ;  that  Oliphant 
took  the  deed  and  kept  It  without  com- 
plainant's consent,  saying  be  could  take 
care  of  it,  when  complainant  asked  for  it, 
opon  coming  ont  of  the  notary's  office,  to 
have  It  examined  by  a  real-estate  agent 
named  Hyde;  that  he  told  Hyde  his  folks 
had  compelled  him  to  make  a  will,  and 
Hyde  said  the  will  was  worthless  without 
witnesses;  that  complainant  had  confi- 
dence in  Hyde's  advice,  and  intended  to 
make  a  proper  will  after  his  intended  mar- 
riage; that  he  never  delivered  the  deed ; 
that  he  went  to  Europe  in  the  spring  of 
1888,  and  on  bis  return  married  Mrs.  May- 
bon, In  New  York,  on  August  13, 1888,  and 
lives  with  her  on  thepremlses  In  question ; 
that  on  or  about  September  14, 1888,  he 
applied  to  an  attorney,  recommended  by 
Hyde,  to  draw  his  will;  that  be  told  the 
attorney  he  had  ma.ie  a  will,  and  pro- 
duced to  him  a  certified  copy  of  it,  that 
had  been  sent  to  Mrs.  Maybon,  in  New 
York,  before  the  marriage,  when  he  was 
Informed  that  the  instrument  was  a  deed, 
and  not  a  will;  that  this  was  the  first 
knowledge  complainant  had  that  he  had 
signed  a  det;d,  and  that  he  wus  "amazed 
and  dumbfounded  with  the  knowledge  of 


tbe  fraud, "  etc.  The  Joint  and  several  an- 
swer of  the  defendants  denies  all  fraud 
and  trickery,  and  states  that  complainant 
had  lived  for  many  years,  when  not  trav- 
eling, with  his  daughter  and 'her  husband, 
upon  the  premises  in  controversy;  that  he 
told  them  of  his  proposed  marriage,  and 
said  he  wished  to  settle  his  real  estate  sat- 
isfactorily to  his  children,  as  his  Intended 
wife  had  property  of  her  own;  that  he 
first  proposed  to  make  a  will,  but  was  in- 
formed that  a  deed  was  necessary  to  make 
a  final  settlement ;  that  be  said  be  would 
deed  the  land  to  his  children,  he  to  have  it 
while  he  lived,  and  they  to  pay  his  widow 
f  1,000  when  he  died;  that  the  children 
met  at  his  daughter's  bouse,  at  his  request, 
and  read  him  a  deed  which  they  had 
caused  to  be  prepared,  and  he  read  it  over 
carefully,  and  signed  it,  and  said  in  the 
morning  that  be  would  go  before  a  notary 
and  acknowledge  it;  that  he  is  a  man  of 
considerable  intelligence  and  large  general 
Information;  that  he  reads  and  writes 
readily,  and  has  "traveled  considerable," 
and  has  visited  Europe  not  less  than  five 
different  times ;  that  he  well  knew  the  dif- 
ference between  a  will  and  a  deed;  that  he 
gave  the  deed  in  consideration  of  his  nat- 
ural love  and  affection, in  accordance  with 
his  previously  expressed  intentions;  that 
the  property  was  accumulated  by  the 
joint  labors  of  com  plain  ant  and  the  moth- 
er of  defendants,  who  at  her  death  left 
considerable  money  of  her  own,  which  the 
complainant  took  without  opposltloa 
from  his  childen;  that  they  have  always 
tried  to  make  his  life  pleasant  and  happy ; 
that.  In  order  to  prevent  any  charge  of 
fraud,  they  caused  a  copy  of  said  deed  tu 
be  delivered  to  Mrs.  Maybon, In  New  York, 
some  time  before  her  marriage  with  com- 
plainant; that  complainant  executed,  ac- 
knowledged, and  delivered  tbe  deed  freely 
and  faIrIy,knowingit  tobe  a  deed  of  these 
premises.  The  answer  denies  that  on  the 
evening  when  the  deed  was  signed  It  was 
called  a  will,  or  that  two  or  any  number 
of  witnesses  to  a  will  were  spoken  of,  or 
that  complainant  was  in  any  way  de- 
ceived, or  that  he  asked  for  the  deed  after 
its  execution,  or  said  he  wished  to  show 
It  to  anybody. 

Upon  tbe  hearing  complainant  was  al- 
lowed to  testify  to  conversatlonB  which 
he  bad  with  one  Hyde  in  the  absence  of 
either  or  any  of  the  defendants.  Some  of 
these  conversations  occurred  before  tbe 
making  of  the  deed,  and  some  after  Its 
execution.  He  was  also  permitted  to  tes- 
tify to  conversations  had  with  his  own 
lawyer  In  the  absence  of  the  defendants. 
Hyde  was  also  allowed  to  testify  to  con- 
versations which  he  had  with  complain- 
ant and  with  complainant's  lawyer,  when 
none  of  the  defendants  were  present.  All 
tbis  testimony  was  incompetent,  and 
should  have  been  excluded.  A  party  can- 
not be  suffered  to  make  evidence  for  him- 
self by  proving  his  own  declarations  in  hla 
own  favor  uttered  In  the  absence  of  those 
whose  interests  are  sought  to  be  affected. 
Tbe  declarations  proven  in  this  case  can- 
not be  regarded  as  a  part  of  the  rea  g^Ue, 
because  they  were  not  contemporaneous* 
with  tbe  act  of  making  the  instrument, 
but  were  In  the  nature  of  a  narrative  ot 
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i)a»t  occur rences.  While  it  Is  true  that  a 
decree  in  chancery  will  not  be  reversed  on 
account  or  tlio  admission  of  Incompetent 
evidence  it  there  is  enough  other  evidence 
in  the  record  that  la  competent  to  sustain 
the  flndines  of  the  decree,  yet  in  this  case 
we  do  not  think  that  the  present  decree  Is 
sustained  by  the  weight  of  the  competent 
testimony  in  the  record.  It  rests  solely 
and  alone  upon  the  statements  of  tbecom- 
plahiaut  himeelt,  while  those  statements 
arecontnidicted'and  overborne  bytheevi- 
deuce  of  four  animpeached  witnesses,  by 
the  language  of  the  deed,  by  the  language 
of  the  notarial  certificate,  and  by  all  the 
inherent  probabilities  of  the  case.  The 
'Complainant  admits  that  he  consented  to 
make  a  will,  and  that  by  its  terms  he  pro- 
posed to  give  $1,000  to  his  wife,  and  tu 
divide  the  rest  of  his  property  equally  be- 
tween the  three  children,  but  says  that 
he  "made  the  arrangement  abont  the 
property  with  them  just  so  as  to  pacify 
them,  and  so  as  to  get  along  smoothly 
until  he  [I]  married  again,  intending  to 
make  some  other  arrangement  after- 
wards." He  says  he  had  been  advjsed 
that  he  could  make  a  second  will  which 
would  take  the  place  of  the  first.  Accord- 
ing to  his  own  statements,  bis  design  was 
to  deceive  his  children  by  abandoning  the 
provisions  which  he  was  making  for  them 
as  soon  as  he  should  contract  his  second 
marriage.  The  admission  thus  made  re- 
veals a  want  of  entire  frankness  in  his 
character.  He  says  that  on  February 
11th,  when  be  concluded  to  make  a  will, 
he  gave  his  children  notice  to  invite  Mrs. 
West  to  come  to  the  house  on  the  next 
Monday  evening,  and  they  would  talk  the 
matter  over.  Mrs.  Ollpbant,  Joseph  H. 
Liversidge,  and  Uavid  H.  Ollphant,  a 
younii;  man  21  years  old,  the  son  of  Mrs. 
Oliphant,  all  swear  that  they  were  present 
on  February  11th,  and  heard  what  was 
said.  They  swear  in  substance  as  fol- 
lows: That  he  first  proposed  to  make  a 
will,  but  Mrs.  Oliphant  told  him  that  a 
will  would  not  be  worth  "a  hill  of  beans," 
as  he  could  "make  a  will  to-day  and 
another  to-morrow;"  that  he  then  asked 
how  he  could  fix  it  so  as  to  make  it  sat- 
isfactory, and  they  told  him  to  make  a 
deed;  that  he  thereupon  consented  to 
make  a  deed,  with  the  understandlngthat 
f  I.OOO  should  be  paid  to  bis  widow  at  his 
death,  and  he  was  to  live  in  the  building, 
and  have  the  use  and  control  of  the  prop- 
erty during  his  life;  that  he  then  directed 
them  to  notify  Mrs.  West  to  come  around 
on  Monday  evening  and  the  matter  would 
then  be  settled.  Young  Oliphant  states 
that  this  conversation  took  place  at  the 
supper  table  Saturday  evening,  and  that 
he  and  bis  two  brothers,  and  his  father 
and  motiier  and  grandfather,  and  Uncle 
Henry,  and  a  niece  of  his  grandfather, 
from  England,  were  all  present.  Com- 
plainant alone  states  that  he  then  consent- 
ed to  make  a  will,  while  three  witnesses 
swear  that  he  agreed  to  make  a  deed. 
Complainant  says  that  on  the  next  Mon- 
day evening,  when  they  were  all  there,  he 
was  sitting  in  his  room  at  the  table,  when 
Mr.  Oliphant  came  in,  and  told  him  that 
he  had  brought  the  paper  for  bim  to  sign ; 
that  Oliphant  laid  the  paper  on  the  table 


before  him,  and  told  bim  to  sign  it,  and 
showed  him  the  line  on  which  to  sign,  and 
be  signed  it,  and  before  he  could  take  it 
and  look  over  it  Ollpbant  folded  it  up, 
and  left  the  room ;  and  that  bis  son  Hen- 
ry asked  him  if  he  knew  what  he  had  been 
doing,  and  he  said  he  had  signed  a  will. 
Mrs.  Oliphant,  Mrs.  West,  and  Joseph  H. 
Liversidge  all  swear  that  they  were  pres- 
ent at  this  time;  that  Mr.  Ollpbant  read 
the  deed  to.  the  complainant,  and  ex- 
plained it  to  bim ;  and  that  be  read  it 
over  himself,  and  signed  it;  and  that  It 
lay  on  the  table  a  considerable  time;  and 
he  said  he  would  go  in  the  morning  and 
acknoyvledge  it.  Mrs.  Ollphant  says  that 
be  told  her  husband  to  take  charge  of  the 
deed.  She  and  her  brother  swear  that 
complainant  asked  why  a  consideration 
of  Ave  dollars  was  named ;  and  Mrs.  West 
swears  that  he  asked  them  how  they  ob- 
tained the  description  of  the  property. 
They  all  swear  that  his  son  asked  bim, 
after  he  read  the  dee(^,  if  he  understood  it. 
He  went  the  next  morning  before  a  nota- 
ry named  Nowak,  and  acknowledged  the 
deed.  Mr.  Oliphant  and  Henry  Liversidge 
were  with  him.  Henry  swears  that  com- 
plainant told  Nowak  he  understood  the 
contents  of  the  deed ;  and  that  he  did  not 
ask  for  It  while  they  were  there,  nor  when  . 
they  came  out.  The  statement  of  the 
complainant,  that  be  went  before  the  no- 
tary for  the  purpose  of  having  a  stamp 
put  upon  a  will,  seems  almost  Incredible. 
He  was  an  Englishman  by  birth,  and  an 
intelligent  man.  He  had  been  trustee  of  a 
church,  and  wrote  letters  to  his  family 
when  he  was  abroad.  The  notary  certi- 
fies in  the  certificate  that  complainant 
"signed,  sealed,  and  delivered  said  instru- 
ment as  his  free  and  voluntary  act." 
There  Is  no  allegation  or  proof  of  any 
fraud  on  the  part  of  the  notary,  or  of  any 
fraudulent  collusion  between  him  and  any 
Interested  party.  Hence  his  certlQcateas 
to  tlie  statements  made  in  it  must  prevail 
over  the  unsupported  evidence  of  the 
grantor  in  the  deed.  Monroe  v.  Poorman. 
62  III.  623;  Dock  Co.  v.  Russell,  68  III.  436; 
Watson  V.  Watson,  118  111.  56,  7  N.  E.  Eep. 
95;  Fitzgerald  v.  Fitzgerald,  100  111.385. 
The  statement  of  the  complainant  that 
he  was  not  allowed  to  examine  the  paper 
which  he  signed  does  not  harmonize  with 
the  allegation  In  his  bill  that  he  looked  at 
it,  and  asked  how  the  description  had 
tieen  obtained.  There  Is  nothing  Improb- 
able in  the  testimony  of  the  witnesses 
that  the  paper  was  read  over  several 
times,  in  view  of  Its  extreme  brevity.  It 
was  drawn  up  upon  a  printed  blank,  made 
out  according  to  the  statutory  form. 
The  words  "warranty  deed"  were  print- 
ed in  large  type  at  the  top  of  the  blank 
and  upon  the  back  of  it.  The  evidence 
shows  very  plainly  that  complainant's 
children  were  very  much  displeased  with 
the  idea  of  his  marrying  again,  and  that 
bis  oldest  daughter,  with  whom  he  lived, 
manifested  her  displeasure  in  a  very  em- 
phatic way  But  we  do  not  think  that 
anyfrand  or  imposition  was  practiced  up- 
on him,  or  that  the  execution  of  the  deed 
was  not  his  voluntary  act.  There  is  one 
circumstance  which  shows  that  the  de- 
fendants did  not  Intend  to  conceal  the 
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nature  of  the  Instrument  si^ed  by  tbe 
complainant.  They  sent  to  Mrs.  Maybon, 
at  New  York  city,  as  soon  as  they  ascer- 
tained her  address,  a  certified  copy  of  the 
deed  made  to  tbem  by  their  father,  with 
a  notice  attached,  addresned  to  her,  stat- 
ing that  the  deed  of  which  a  copy  was  an- 
nexed bad  been  executed  and  delivered,  and 
appeared  on  the  records  of  Cook  county. 
She  received  this  notice  and  copy,  and  she 
and  the  complainant  examined  it  before 
tlieir  marriage.  The  evidence  shows  that 
the  step-mother  and  second  wife  took  an 
active  part  in  the  preilminary  movements 
for  setting  aside  the  deed.  Natural  love 
and  affection  is  a  good  consideration  for 
such  a  conveyance.  It  is  natural  and 
proper  that  a  father  should  provide  for 
his  children.  "It  Is  what  the  paternal 
feelings  of  good  men  prompt  tbem  to  do. 
It  is  what  just  men  commend,  and  the  law 
tolerates.^  Wessell  v.  Rathjohn,  89  N.  C. 
377.  Nor  does  any  presumption  of  fraud 
arise  from  the  fact  tl)nt  the  grantor  is  the 
father  of  the  grantees.  In  the  case  of  a 
gift  from  a  child  to  a  parent  undue  influ- 
ence may  be  inferred  from  the  relation  it- 
self, but  never  where  the  gift  is  from  tbe 
parent  to  tbe  child.  Bigelow,  Fraud,  p. 
368;  Saufler  v.  Jackson,  .16  Tex.  579;  Mllli- 
can  V.  Milllcan,  24  Tex.  428.  It  is  to  be 
noted,  also,  that  in  this  case  the  father  re- 
serves to  himself  the  income  of  tbe  prop- 
erty, and  its  use  and  control  during  bU 
life.  In  determining  the  question  of  un- 
due influence,  a  broad  distinction  is  to  be 
taken  hetvveeen  a  disposition  by  tbe  do- 
nor which  takes  from  him  his  whole  es- 
tate, and  leaves  him  helpless,  and  one 
which  provides  for  him  during  his  life, 
and  disposes  of  his  property  In  a  rational 
mode. at  his  deatb.  McClure  v.  Lewis,  4 
Mo.  App.  554.  The  decree  of  the  circuit 
court  Is  reversed,  and  tbe  cause  is  remand- 
ed to  that  court  with  directions  to  dis- 
miss tbe  bill. 


(13S  in.  336) 

O  TAWA  Ga8-Light  &  Cokes  Co.  V.  People.1 

(Supreme  Cov/rt  of  Illinois.    Juno  IB,  1891.) 

Counties— Action  to  Recovkb  TiiXEa — Appoint- 
ment OF  Attorney— DECI.AKATION—DEMUBBER 
— Constitution  AX.  Law. 

1.  Rev.  8t  ni.  o.  14,  SS  6,  6,  which  provide 
that  the  state's  attorney  shall  prosecute  all  ac- 
tions (or  debts  and  revenues  due  the  state  or 
county,  and  that  it  he  is  incapa<!itated  the  court 
in  which  the  suit  is  peudinf;  may  appoint  some 
competent  attorney  to  take  his  place,  do  not  de- 
priye  the  county  board  of  power  to  authorize  any 
competent  attorney  to  begin  and  carry  on  suits 
to  recover  delinquent  taxes. 

2.  In  an  action  of  debt  to  recover  delinquent 
taxes,  the  declaration  must  allege  that  the  taxes 
sued  for  accrued  within  the  county  in  which  suit 
is  brought. 

S.  But  such  declaration  need  not  aver  by 
what  authority  the  taxes  were  levied,  op  the  par- 
ticular municipality  to  which  they  were  payable, 

4.  The  objection  that  such  a  declaration  does 
not  state  the  amount  due  for  taxes  for  each  par- 
ticular year  cannot  be  raised  by  general  demurrer, 
since  it  goes  only  to  tbe  lorm,  and  not  to  the 
merits,  of  tbe  pleading. 

5.  Rev.  St.  HI.  ItSBO,  o.  12u,  |  3,  which  pro- 
vides that  the  capital  stock  of  certain  classes  of 
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corporations  shall  be  assessed  by  tbe  state  board 
of  equalization  and  of  other  corporations  by  tba 
local  assessors,  is  not  in  conflict  with  Const.  IlL 
arc.  9,  i  1,  which  empowers  the  legislature  to  tax 
"persons  or  corporations  owning  or  using  fran- 
chises or  privileges  in  such  manner  as  it  shall 
direct  by  general  law,  uniform  as  to  the  class  up- 
on which  It  operates. ' 

Following  Qas  Co.  v.  Higby,  (HI.)  26  N.  E. 
Rep.  660. 

Cbaio,  J.,  dissenting. 

« 

Appeal  from  circuit  court.  La  Salle 
county;  Charles  Bt>anchabo,  Judge. 

Action  of  debt  by  the  people  against  tbe 
Ottawa  Oas-LIght  &  Coke  Company  to  re- 
cover taxes  due  on  defendant's  capital 
stock.  Tbe  plaintiff  obtained  judgment, 
and  tbe  defendant  appeals. 

Brewer  dt  Strawn,  for  appellant.  M.  T. 
Moloney,  tor  tbe  People. 

Shopk,  J.  It  was  not  error  to  overrule 
tbe  motion  to  dismiss  the  suit.  Tbe  at- 
torney wbo  lostltuted  tbe  suit,  it  was 
shown,  was,  in  that  regard,  acting  by  the 
direction  and  under  the  authority  of  the 
county  board ;  and  the  authority  of  the 
county  board  to  institutn  ^nd  prosecute 
suits  for  delinquent  taxes,  whether  due 
upon  delinquent  lands  or  personal  prop- 
erty, is  amply  given  in  section  230  of  the 
general  revenue  law.  It  is  con  tended,  how- 
ever, that,  while  the  authority  of  the 
county  board  to  cause  tbe  institution  of 
suit  for  unpaid  taxes  is  ample,  It  is  not  at 
liberty  to  select  counsel,  but  must  act  by 
and  through  tbe  state's  attorney  of  the 
county ;  and  that,  if  tbe  state's  attorney 
is  disqualified  by  intet^st,  sickness,  ab- 
sence, or  other  inability,  the  court  alone 
can  appoint  another  attorney  to  act.  In 
the  statute  defining  the  duties  of  tlie 
state's  attorney,  (Rev.  St.  c.  14,  §  5,1 
it  is,  among  other  tbing^s,  made  bis  duty 
"to  prosecute  all  actions  and  proceedings 
for  the  recovery  of  debts,  revenues,  mon- 
eys, fines,  penalties,  and  forfeitures  accru- 
ing to  the  state  or  his  county,  »  •  • 
which  may  be  prosecuted  in  the  name  of 
the  people  of  tbe  state  of  Illinois."  And 
the  succeeding  section  provides  that,  if 
such  officer  Is  sick  or  absent,  unable  to  at- 
tend or  interested  in  the  cause,  "  the  court 
In  which  sucb  cause  or  proceeding  is  pend- 
ing may  appoint  some  competent  attor- 
ney" to  act  in  the  case.  It  would  be  per- 
fectly competent  for  the  county  board  to 
direct  the  state's  attorney  to  institute 
suits  to  recover  delinquent  and  npaid 
taxes,  and  to  prosecute  the  >iame;  and,  in 
such  case.  It  would  be  the  manifest  duty 
of  tbe  state's  attorney  to  act;  and  If,  in 
obedience  to  such  direction,  he  should  in- 
stitute a  suit,  and  thereafter  become  dis- 
qualified from  acting,  the  court  in  which 
the  cause  was  pending  might  appoint  an- 
other competent  attorney  to  act  In  bla 
stead.  We  are  not  disposed,  however,  to 
hold  that  tbe  county  board  is,  by  the  stat- 
ute defining  the  duties  of  the  state's  attor- 
ney, denied  the  power  and  authority  to  se- 
lect and  empower  any  competent  attorney 
to  represent  the  people  in  beginning  and 
prosecuting  suits  to  recover  delinquent 
taxes.  Notwithstanding  the  statute  last 
referred  to,  it  is  manifest  that  thestate's  at- 
torney could  not  of  hia  own  motion  begin 
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and  cnrry  forward  proceedings  of  this 
character.  Whether  or  not  resort  shall  be 
had  to  proceedings  at  law  to  recover  of 
property  owners  the  overdue  and  unpaid 
taxes  levied  thereon  rests  in  the  discretion 
of  the  county  board,  and  we  have  no 
doubt  that,  under  the  general  power  of 
the  county  board  as  the  fiscal  agent  of  the 
county.  It  has  the  inherent  right  to  direct 
the  course  of  proceeding,  and  select  the 
persons  and  agencies  through  whom  it 
will  act. 

We  are  of  the  opinion  that  the  declara- 
tion, and  each  count  thereof.  Is  fatally 
defective,  and  that  the  demurrer  thereto 
should  have  been  sustained.  At  the  founda- 
tion of  the  right  of  the  county  board  to 
institute  proceedings  In  Its  own  name,  or 
in  the  name  of  the  people  of  the  state  of 
Illinois,  as  this  suit  is  brought,  lies  th6 
fact  that  taxes  are  due  upon  property  list- 
ed for  taxation  within  that  county.  Per- 
sonal property  is  ordinarily  to,  be  listed 
for  taxation  where  it  is  found,  or  at  the 
domicile  of  the  owner,  and  capital  stock 
at  the  place  of  the  principal  office  of  the 
corporation,  if  It  has  such  oftlcu  within 
the  state,  and,  if  not,  then  at  the  place 
where  such  corporation,  by  its  agents, 
may  be  transacting  business  within  the 
state.  Rev.  St.  c.  120,  §  7.  For  aught 
that  appears  in  either  count  of  this  dec- 
laration, the  right  of  action  may  have  ac- 
crued anywiiei-e  In  the  state;  but  it  Is 
manifest  that  there  could  be  no  right  to 
maintain  the  suit  unless  It  affirmatively 
appeared  that  the  tax  is  due  and  owing 
upon  the  property  that  by  law  is  to  be 
listed  for  taxation  within  the  county  of 
La  Salle.  There  is  no  averment  that  the 
taxes  on  any  part  thereof,  for  the  recov- 
ery of  which  this  suit  was  Instituted,  ac- 
crued within  the  county  of  La  Salle,  nor 
any  averment  that  by  intendment  can  be 
construed  as  alleging  that  fact.  The  lia- 
bility for  taxes  is  a  statutory  liability, 
and  arises  upon  the  failure  of  the  citizen 
to  pay  the  taxes  levied  by  proper  author- 
ity, on  property  owned  by  him  on  the  Ist 
day  of  May  In  any  year.  Such  facts  must 
therefore  be  averred  In  the  declaration, 
not  only  that  show  the  statutory  liability, 
but  the  right  of  the  plaintiff  to  recover. 
People  V.  Wilkelmau.  95  111.  412;  Biggins 
V.  People.  96  111.  382;  Bowman  v.  People, 
114  III.  474,  2  N.  E.  Rep.  484:  People  v.  Da- 
vis, 112  111.  272.  In  the  latter  case  we 
euid:  "Whether  property  Is  legally  taxa- 
ble at  a  particular  place  is  a  question  of 
law,  and  not  of  fact;  and  the  pleader 
seeking  to  charge  one  with  liability,  be- 
cause his  property  is  taxable  nt  a  particu- 
lar place,  must  state  the  facts  from  which 
snch  liability  results  as  a  conclusion  of 
law.  This  is  elementary,  and  has  been 
often  decided  by  this  court.  The  same 
rale  must  obtain  here. 

It  is  further  objected  to  the  first  count 
of  the  declaration  that  it  Is  defective,  for 
the  reason  that  it  Is  not  alleged  that  the 
capital  stock  was  assessed  by  the  state 
board  of  equalization,  and  that  the  taxes 
in  controversy  were  levied  thereon  for 
each  of  the  years  designated:  and  that 
the  second  count  is  defective  for  not  aver- 
ring that  the  property  was  duly  assessed, 
etc. ;  and  that  each  counf  is  defective,  iu 


not  averring  by  what  authority  the  taxes 
were  levied,  and  the  particular  munici- 
pality or  corporation  to  which  they  were 
payable.  The  averment  of  the  declaration 
is  that  the  taxes  were  levied  andextttnded, 
which  necessarily  includes  a  levy  and  ex- 
tension upon  a  valid  assessment.  By  the 
statute,  in  a  suit  for  the  recovery  of  a  per- 
sonal property  tax,  the  return  of  the  col- 
lector that  snch  tax  is  delinquent  is  made 
pr/oia  fac/e  evidence  that  such  tax  is  due 
and  unpaid.  There  can  be  no  doubt 
that,  within  the  meaning  of  this  statute, 
the  tax  upon  the  capital  stock  is  a  per- 
sonal property  tax.  Cooper  v.  Gorbin,  105 
111.  224.  Moreover,  the  right  of  recovery 
Is  in  the  people  of  the  state  of  Illinois,  in 
whose  name  the  suit  may  be  Instituted 
for  the  recovery  of  all  taxes  doe  and  un- 
paid ;  and  it  is  unimportant  that  a  por- 
tion sued  lor  may  be  due  to  the  state,  an- 
other to  the  county,  and  still  other  parts 
of  it  to  various  municipal  and  quasi 
municipal  corporations  within  the  coun- 
ty, to  whom  It  must,  upon  collection,  be 
Anally  distributed.  The  delinquent  return 
by  the  collector,  while  prima  fade  evi- 
dence, is  not  conclusive;  and  If,  for  any 
reason,  it  should  be  excluded,  or  the  peo- 
ple should  BO  desire,  the  liability  may  be 
shown  by  providing  a  valid  assessment, 
the  levy  of  the  various  taxes  by  compe- 
tent authority,  and  the  extension  of  the 
various  taxes  by  the  proper  ofiicers,  and 
their  non-payment,  and  thus  establish  the 
liability  of  the  defendant,  and  the  right  of 
the  plaintiff  to  a  recovery. 

It  Is  also  said  the  declaration  is  defect- 
ive, because  not  alleging  the  sums  or 
amounts  due,  etc.,  for  the  years  severally.  In 
which  the  taxes  sued  for  accrued.  By  law 
the  unpaid  taxes  are,  from  year  to  year, 
to  be  carried  forward  upon  the  collector's 
books,  and  added  to  the  current  tax  of  the 
year.  It  would  have  been  better  pleading 
to  have  averred  the  accruing  of  the  taxes 
for  the  several  years,  and  their  having 
been  carried  forward  as  back  taxes  by  the 
proper  officer,  etc. ;  but  It  is  manifest  that 
the  objection  goes  to  the  form,  and  not  to 
the  substance,  of  the  right  of  recovery, 
and  therefore  cannot  be  raised  by  general 
demurrer. 

It  is  Insisted,  also,  that  the  statute  un- 
der which  the  tax  upon  the  capital  stock 
of  the  defendant  was  levied  Is  unconstitu- 
tional and  void.  This  question  was  be- 
fore us  In  Gas  Co.  v.  HIgby,  25  N.  E.  Rep. 
660,  (opinion  filed  October  81, 1890;)  Coal 
Co.  V.  FInlen,  124  111.  666,  17  N.  E.  Rep.  11 ; 
Coke  Co.  V.  Downey,  127  111.  201,  20  N.  E. 
Rep.  20,  where  the  constitutionality  of  the 
act  of  the  legislature  was  sustained.  The 
qnestion  there  received  full  consideration, 
and  no  good  purpose  can  be  subserved  by 
Its  rediscuBsIon. 

Other  minor  objections  have  been  urged 
which  we  have  considered,  but  do  not  find 
it  necessary  to  discuss.  There  is  no  other 
substantial  error  than  that  Indicated. 
For  the  error  in  overruling  the  demnrrer 
tothedeclaration  the  judgmentiB  reversed, 
and  the  cause  remanded. 

Craio,  J.,  (dissenting.)  I  do  not  concur 
in  reversing  this  Judgment.  While  the  dec* 
laratlon  may  not  be  technically  accurate. 
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I  think  tt  good  In  anbgtance,  and,  an  the 
demurrer  waa  general,  It  waa  properly 
overrnied. 


Chioaso,  B.  I.  ft  P.  By.  Co.  t.  Citt  or 

Cbicaoo.i 
(Su|>reme  Court  (J  lUinoU.    June  X6, 1881.  )2 

SfBOUIi  ABBUBmiTT  —  lUlUlOU)  RlOHT  Of  WAT 
— StrBST  Ri.II.WATS. 

1.  The  commissioners  appointed  to  make  • 
•peolal  assessment  ioi  a  street  improvement  as- 
sessed a  block  belonging  to  a  railroad  company, 
and  OTer  which  Its  raaa  imn,  In  two  parts,  assess- 
ing one  part  higher  than  the  other,  and  expressly 
excepting  the  right  of  way.  The  county  Judge, 
upon  application  for  confirmation  of  t^he  assess- 
ment, modiflei  the  assessment  so  as  to  make  one 
assessment  on  the  entire  block  in  an  amount 
equal  to  the  sum  of  the  two  partial  assessments. 
Held,  that  this  did  not  constitute  an  assessment 
on  t^e  right  of  way. 

2.  Assessing  separately  two  parts  of  an  andl- 
Tided  block  is  not  erroneous,  where  the  sum  of 
the  two  assessments  is  not  mure  than  the  benefits 
received  by  the  entire  block.  Distinguishing 
Warren  v.  City  of  Chicago,  118  Ul.  820,  S  N.  B. 
Bep.  888. 

8.  A  street-railroad  company,  which  is  re- 
quired to  pave  and  keep  in  repair  that  part  of  the 
street  which  it  uses,  is  not  liable  to  special  as- 
sessment for  paving  the  rest  of  the  street.  Fol- 
lowing Farmelee  v.  City  of  Chicago,  (0  111.  287. 

Appeal  from  Cook  connty  court;  BiCH- 
ARD  Prbndergabt,  Jad^e. 

Thos.  S.  Wright  and  Robt.  Mather,  for 
appellant.    WUliaiu  J.  DonJia,  torappnllee. 

Maqrudbr,  J.  Thta  la  an  application 
by  the  city  ut  Chicago  to  the  county  court 
of  Cook  county  lor  the  conflmiatlon  ot  a 
special  aBaesament  levied  for  the  purpose 
of  paying  for  the  cost  of  curbing,  fllllne, 
and  paving  Root  or  Forty.Flrst  atreet 
from  State  to  Halsted  atreet,  In  aald 
city.  The  appellant  company  owned  a 
large  lot  or  block  on  the  aouth  aide  of 
Boot  atreet,  through  which  ran  Its  right 
of  way,  and  the  tracks  thereon ;  a  part  ot 
aald  lot  or  block  lying  east  of  the  right  of 
way,  and  a  part  thereof  lying  west  ol  the 
right  of  way.  The  lot  in  question  lies  be- 
-tween  State  atreet  on  the  east,  and  an 
alley  a  short  distance  w(«st  of  Weutworth 
avenue  on  the  west,  and  between  Forty- 
First  or  Root  atreet  on  the  north  and 
Forty-Third  street  on  the  south.  The 
commissioners  appointed  by  the  county 
court  to  make  the  asseeament,  in  the  as- 
aesementroll  filed  by  them,  assessed, on  the 
east  100  feet  of  the  north  396  feet  of  aald 
lot,  $372.65,  and  on  the  north  100  feet  ot 
aald  lot,  except  the  east  100  feet  thereof, 
and  except  railroad  right  of  way,  $3,048.> 
62;  making  the  whole  amount  aasesaed 
against  the  property,  exclusive  of  right  ot 
way,  $3,421.27.  The  company  filed  objec- 
tions to  the  confirmation  of  the  assess* 
ment  roll.  The  trial  waa  had  before  the 
court  without  a  jury,  the  jury  being 
waived  by  agreement.  The  assessment 
roll  was  modified  by  the  trial  court  in  the 
respect  hereinafter  indicated;  the  objec- 
tions were  overruled,  the  assessment  roll 
as  modified  waa  confirmed;  and  judgment 
was  rendered  against  said  lot  for  $3,421.> 

'Beported  by  Louis  Boisot,  Jr.,  Bs^.,  of  the 
Chicago  bar. 
■FoUtion  for  rehearing  pending. 


27.    The  present  appeal  la  prosecuted  from 
such  judgment  of  the  county  court. 

The  appellant  claims  that  the  aaoaia 
ment  was  levied  upon  its  road-way  or 
right  of  way,  and  for  that  reason  waa  in- 
valid. The  railroad  company  bad  never 
made  any  subdivision  of  the  lot  in  ques- 
tion, which  Is  known  as  lot  1  ot  the  Su- 
perior Court  partition  of  the  S.  %  ot  N.  E. 
¥,  section  4,  etc. ;  but  the  commissionerB 
had  separately  assessed  different  parts  of 
the  lot  in  the  manner  above  stated.  It 
seemed  to  be  the  opinion  of  the  couns^  for 
the  city,  and  of  the  county  judge  upon  the 
trial  of  the  case,  that  the  action  of  the 
commiaslonera  in  separately  aaaessing  two 
parts  of  a  block  which  had  not  been  sut>- 
divlded  by  the  owner,  instead  of  aaaessing; 
the  block  as  a  whole  for  one  amount,  was 
in  conflict  with  the  decision  of  this  court 
as  announced  in  Warren  v.Cityot  Chicago, 
118  III.  829,  9  N.  £.  Bep.  883.  In  that  case 
there  waa  a  special  assessment  upon  lots 
fronting  on  a  street  for  "water-service 
pipes"  to  be  laid  from  the  lots,  and  con- 
nected with  the  maiu  pipe  in  the  atreet. 
The  lots  of  some  ot  the  property  owners 
had  a  frontage  upon  the  street  of  only  25 
feet,  and  each  of  such  lots  was  assessed 
for  only  one  service-pipe  to  connect  it  with 
the  main  pipe.  Warren  owned  82  lots,  IS 
on  the  east  side  and  16  on  the  west  side  of 
the  atreet,  each  of  which,  according  to  a 
subdivision  theretofore  made  by  him,  had 
a  frontage  of  4.5  feet.  Each  of  bis  lota  was 
assessed  for  two  service-pipes,  one  to  each 
half  ot  the  lot.  It  was  held  that  it  was 
erroneous  to  asseas  each  lot  fronting  45 
feet  on  the  street  for  more  than  one  serv- 
ice-pipe, all  the  lots  being  at  the  time  va- 
cant, upon  the  grounds  that  Warren  was 
thereby  compelled  to  pay  a  larger  assess- 
ment than  other  property  owners  in  pro- 
portion to  his  frontage,  and  that  the  sub- 
division of  his  lots  into  lots  having  a 
frontage  each  of  22]j  feet,  for  the  purposes  of 
the  assessment,  was  arbitrary,  and  made 
without  authority  in  law  or  in  fact.  It 
was  there  said,  however,  that  if  two  tene- 
ments had  been  erected  on  each  lot  hav- 
ing a  frontage  of  45  feet,  showing  the  own- 
er's intention  to  divide  the  lots  for  resi- 
dence or  business  purposes,  a  different 
question  would  be  presented. 

After  the  hearing  of  the  evidence  and 
arguments  of  counsel  upon  the  trial  of  the 
case  at  bar,  the  court  offered  the  objector 
the  alternative  of  allowlngthe  assessment 
to  remain  as  It  was,  or  of  aggregating  the 
sums  assessed,  and  spreading  the  total 
against  the  entire  lot,  "except  the  rail- 
road right  of  way,"  upon  which  offer  the 
company  declined  to  elect;  and  thereupon 
the  court  modified  the  assessment  roll,  so 
that  the  same  should  show  an  assessment 
of  $3,421.27  against  said  lot  1.  Without 
passing  upon  the  correctness  or  incorrect- 
ness of  this  action  of  the  trial  court,  we 
are  unable  to  see  how  the  company  was 
In  any  way  injured  by  it,  tor  the  reasons 
hereinafter  stated.  It  does  not  appear 
that  the  company  was  assessed  any  mora 
than  its  share  of  the  whole  assessment  Id 
proportion  to  the  amount  of  frontage 
owned  by  It.  It  is  not  shown  that,  if  ap- 
pellant's lot  had  been  assessed  as  a  whole 
jor  one  amount,  aach  assessment  would  bs 
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any  less  than  the  aggregate  of  the  twoas- 
Hessnients  against  the  two  parts  of  the 
lot  as  above  described.  Nor  la  it  Bhuwn 
that  the  lot  la  not  used  la  such  a  way  for 
buslnesH  purposes  as  would  justify  the 
separate  assessments  made  by  the  com- 
missioners. It  appears  that  the  portion 
of  the  lot  west  of  the  right  of  way  is  oc- 
cupied in  part  with  tracks  used  for  storing 
loaded  cars,  -while  the  portion  of  the  lot 
east  of  the  right  of  way  is  covered  with 
engine-houses,  car-repair  shops,  coal  docks, 
washing  sheds,  storage  and  repair  tracks, 
etc.  We  do  not  deem  it  necessary  to  de- 
cide whether  the  right  of  way  of  a  rail- 
road company  can  be  assessed  for  a  street 
improvement  or  nut,  as  the  question  does 
not  arise  In  this  case.  The  authorities 
referred  to  by  counsel,  as  holding  that 
such  right  of  way  cannot  be  specially  as- 
sessed for  a  street  Improvenieiit,  are  cases 
where  it  was  sought  to  assess  the  right  of 
way  alone  and  by  itself.  Here  theproper- 
ty  assessed  Is  a  large  block  of  ground  in 
n  city  through  which  the  right  of  way 
passes,  and  of  which  the  right  of  way  Is 
but  a  small  part.  It  will  not  be  contend- 
ed that  the  depot  and  depot  grounds  of  a 
railroad  company  cannot  be  assessed  for 
a  public  Improvement,  because  the  right 
of  way,  with  the  tracks  thereon,  mns  Into 
such  depot.  Bat,  however  this  may  be, 
it  Is  sufficient  to  say  that,  in  the  present 
case,  the  commissioners  in  their  assess- 
ment roll  specially  excepted  the  right  of 
way  from  assessment,  and  made  their  as- 
sessmencs  against  the  portions  of  the 
block  which  did  not  include  the  right  of 
way.  Athoogh  the  court  so  modified  the 
assessment  roll  as  to  spread  the  aggregate 
of  the  two  assessments  over  the  whole 
block,  yet  that  aggregate  consisted  of  the 
two  sums  which  had  been  arrived  at  by 
exclnding  the  right  of  way,  so  that  prac- 
tically, aiid  so  far  as  any  Injury  to  the 
railroad  company  is  concerned,  the  right 
of  way  was  no  more  assessed  after,  than 
before,  the  modification  of  the  assessment 
roll.  For  these  reasons  the  objection  to 
the  validity  of  the  assessment  upon  the 
alleged  ground  that  the  same  was  levied 
upon  the  right  of  way  was  properly  over- 
ruled. 

It  is  next  objected  that  the  portions  of 
the  lot  in  question,  outside  of  the  right  of 
way,  were  not  benefited  by  the  paving  of 
the  street.  Whether  or  not  the  property 
assessed  was  benefited  by  the  improve- 
ment was'  a  question  of  fact.  The  county 
Judge,  bearing  the  case  without  a  jury, 
found  that  the  premises  in  question  were 
benefited  by  the  proposed  Improvement  to 
the  extent  of  the  assessment  thereon,  and, 
after  a  careful  examination  of  the  evi- 
dence, we  are  satisfied  that  his  finding 
was  correct. 

The  assessment  of  appellant's  prop- 
erty is  claimed  to  be  invalid  upon  the  al- 
leged ground  that  it  Is  in  excess  of  the 
proportionate  share  of  the  cost  of  the  im- 
provement which  such  property  should 
bear.  This  contention  Is  based  upon  the 
fact  that  the  Chicago  City  Kallway  Com- 
pan.v  occupies,  with  its  tracks,  a  space  16 
feet  wide  in  the  cen  ter  of  Root  or  Forty- 
first  street;  and  it  Issald  that  the  tracks, 
IrancUises,  right  of  way,  etc.,  of  this  street- 


railway  company  are  not  assessed  for 
the  paving  of  the  street,  and  that,  by  the 
failure  to  assess  the  same,  the  assetisment 
against  appellant's  property  is  Increased 
beyond  its  proportionate  share  of  the  cost 
of  the  improvement."  The  ordlnancefor 
paving  Root  street  excepts  the  space  16 
feet  wide  in  the  middle  of  the  street,  and 
provides  only  for  the  paving  of  the  bal- 
ance of  the  street,  amounting  to  a  width 
of  about  22  feet.  This  spare  of  16  feet  in 
width  is  required  to  he  paved  and  kept  In 
repair  by  the  street-railway  company. 
That  company  has  been  held  to  be  ex- 
empt from  assessment  for  grading,  pav- 
ing, macadamizing,  filling,  or  planking 
the  streets  upon  which  It  may  construct 
Its  railways,  in  consideration  of  its 
agreeing  to  keep  so  much  of  the  street  as 
it  occupies  in  good  repair  and  condition, 
in  accordance  with  the  regulations  of  the 
common  council.  Chicago  v.  Sheldon,  9 
Wall.  50;  Parmelee  V.  City  of  Chicago.  60 
III.  267.  Hence  the  objection  that  the 
property  of  the  street-railway  company 
was  not  assessed  Is  without  force.  The 
judgment  of  the  county  court  la  aCDrmed. 


038  III.  97) 

Farlbv  et  al.  v.  Peoplb.i 

(Supreme  Court  of  Illinois.  June  15, 189t) 
Cbihinal  Law— Trial — Vkrdiot. 
Where  the  jury  separate  after  o^eelng  on 
a  sealed  verdict,  it  is  reversible  error  for  the 
court,  the  next  morning,  on  the  Jory  bringing  in 
a  verdict  of  guilty  which  fails  to  fix  the  punish- 
ment, to  direct  the  jary,  over  the  defendant's  ob- 
J action,  to  retire  again  and  complete  their  ver- 
lict 

Error  to  criminal  court  ol  Cook  county ; 
B.  S.  TuTBiLT.,  Judge. 
Diaeen  St  tieEwen,lor  plaintiffs  in  error. 

Wn.KiN,  J.  At  the  January  term  of  the 
criminal  court  of  Cook  £oanty,  1891,  plain- 
tiffs In  error  were  jointly  tried  for  the 
crime  of  grand  larceny,  and  both  fonnd 
guilty;  the  punishment  of  Farley  being 
fixed  at  one  year,  and  that  of  O'Brien  at 
three  years,  in  the  penitentiary.  Two  of 
the  counts  lu  the  indictment  charge  the 
defendant  O'Brien  with  a  former  convic- 
tion of  the  same  crime,  and  an  effort  was 
made  to  convict  her  under  the  "  habitual 
criminal  act"  of  this  state.  It  appears 
from  the  evidence  that  on  the  25th  day  of 
Angnst,  1890,  Mrs.  Martha  Rhode  was  pass- 
ing along  State  street  In  Chicago,  when 
Nelly  O'Brien  stepped  on  the  skirt  of  her 
dress.  She  said,  "Excuse  me,"  and  passed 
to  the  left  of  Annie  Rhode,  a  15-year-old 
daughter,  walking  with  her  mother,  and 
soon  after,  while  in  sight  of  Mrs.  Rhode 
and  the  daughter,  met  the  defendant  An- 
nie Farley,  to  whom  the  daughter  testified 
she  saw  her  give  "something  black.  Al- 
most immediately  after  this  Mrs.  Rhode 
discovered  that  a  pocket-book  containing 
a  f20  bill,  a  f2blll.  and  some  small  change, 
which  she  carried  in  her  drena-pocket,  was 
missing,  and  at  once  reported  the  loss 
to  a  policeman.  That  afternoon  the  de- 
fendants were  arrested,  being  still  to- 
gether, and  taken  to  the  Central  station, 

> Reported  by  Louis  Boisot,  J'r.,  Esq.,  of  the 
Chicago  bar. 
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where,  upon  being  searched,  there  was 
found  upon  the  person  of  Annie  Farley  a 
pocket-buok  containing  a  $20  bill,  three 
f  2  bills,  and  some  change.  Thin  pocket- 
book  was  shown  to  belong  to  Miss  Far- 
ley. Nothing  was  found  in  the  possession 
of  O'Brien  corresponding  to  the  misstng 
pocket-book  or  money  of  Mrs.  Rhode.  A 
witness  named  Reed  testified  that,  being 
in  front  of  a  basement  on  State  street 
about  12  or  1  o'clock  on  the  day  men- 
tioned, an  empty  pocket-book  came 
through  the  grating  from  the  sidewalk, 
and  fell  in  the  basement.  This  he  pro- 
duced on  the  trial,  and  it  was  identified 
by  Mrs.  Rhode  as  the  one  lost  by  her,  con- 
taining the  money  above  described.  The 
evidence  tends  to  show  that  the  defend- 
ants passed  over  the  basement  in  which 
this  pocket-book  was  founa  about  the 
time  Reed  discovered  it.  The  charge  in 
the  indictment  is  the  larceny  of  a  $20  bill 
belonging  to  Mm.  Rhode,  and  the  theory 
of  the  prosecution  on  the  trial  was  that 
the  f  20  bill  found  in  the  pocket-book  of 
Miss  Farley  at  the  station  was  the  identic- 
al bill  of  that  denomination  in  the  pock- 
et-book of  Mrs.  Khode  when  she  missed  it. 
The  evidence  offered  on  behalf  of  the  peo- 
ple for  the  purpose  of  establishing  this 
identification  Is  very  conflicting,  and,  to 
say  the  least,  unsatisfactoi7 ;  and,  as  the 
case  must  be  again  tried,  we  refrain 
from  discussing  it.  The  defendants  both 
testified  on  the  trial,  and  positively  denied 
that  they  took  or  had  any  knowledge  of 
the  taking  of  Mrs.  Rhode's  money. 

It  appears  from  the  record  that  after 
the  trial  had  been  completed,  and  the  jury 
sent  out  to  consider  of  its  verdict,  "the 
court  directed,  with  the  consent  of  defend- 
ants, given  in  open  court,  that  the  Jury  be 
permitted  to  seal  their  verdict  when  ar- 
rived at,  and  return  the  same  into  court 
at  the  opening  of  the  session  of  the  day 
following. "  Also^hat  the  same  afternoon 
the  Jury  separated,  and  went  to  their  re- 
spective homes,  returning  Into  open  court 
the  next  morning,  and  producing  what 
they  Intended  as  a  sealed  verdict  of 
"guilty  "  as  to  both  defendants.  This  ver- 
dict failed  to  fix  any  term  of  imprison- 
ment for  the  defendant  Nelly  O'Brien. 
Thereupon  ,the  court  directed  them  to 
again  retire,  and  complete  their  verdict ; 
but  the  defendants  objected,  and,  their 
objection  being  overruled,  they  duly  ex- 
cepted. Having  again  retired,  alter  some 
delay  they  brought  In  a  second  verdict, 
finding  the  defendants  guilty  as  before, 
and  fixing  the  punishment.  To  the  record- 
ing of  this  verdict  exceptions  were  taken. 
Also  motions  for  new  trial  and  in  arrest 
of  Judgment  were  made,  and  overruled, 
and  judgment  of  sentence  pronounced  on 
the  last  verdict.  It  is  now  Insisted  that 
it  was  error  to  send  the  Jury  out  a  second 
time  to  deliberate  upon  their  verdict,  they 
having  separated  during  the  night.  This 
error,  we  think,  is  well  assigned.  Under 
our  statute,  as  at  common  law,  the  jury 
trying  a  defendant  on  a  charge  of  felony, 
upon  retirement  to  consider  of  the  verdict 
must  be  placed  In  charge  of  a  sworn  offi- 
cer, whose  duty  it  is  to  keep  them  to- 
gether, to  prevent  others  from  speaking  to 
them,  and  not  to  speak  to  them  himself 


except  to  ask  if  they  have  agreed  upon 
their  verdict,  and  when  they  have  so 
agreed  to  return  them  into  court.  Sec- 
tion 43.5  of  our  Criminal  Code  (chapter  38, 
Rev.  St.)  Is  as  follows:  "When  the  jury 
retire  to  consider  of  their  verdict  In  any 
criminal  case,  a  constable  or  other  officer 
shall  be  sworn  or  afiirmed  to  attend  the 
Jury  to  soraeprlvate  and  convenient  place, 
and  to  the  best  of  bis  ability  keep  them 
together,  without  meat  or  drink,  (water 
excepted,)  unless  by  leave  of  court,  until 
they  shall  have  agreed  upon  their  verdict; 
nor  suffer  otiiers  to  speak  to  them ;  and 
that,  when  they  shall  have  agreed  upon 
their  verdict,  be  will  return  them  into 
court:  provided.  In  cases  of  misdemeanor 
only,  if  the  prosecutor  for  the  people  and 
the  person  on  trial  by  himself  or  counsel 
shall  agree,  which  agreement  shall  lie  en- 
tered upon  the  minutes  of  theconrt,  to  dis- 
pense with  the  attendance  of  an  ofilcer 
upon  the  Jury,  or  that  thejury,  when  they 
have  agreed  upon  their  verdict,  may  write 
and  seal  thesame,  and,afterdeliverlng  the 
same  to  the  clerk,  may  separate.  It  shall 
be  lawful  for  the  court  to  carry  into  effect 
any  snch  agreement,  and  receive  any  sucti 
verdict  so  delivered  to  the  clerk  as  the 
lawful  verdict  of  such  jury."  'Waiving 
the  question  as  to  whether  under  this  sec- 
tion the  court  can  lawfully  dispense  with 
a  sworn  officer,  and  authorize  a  jury  in 
trials  for  felony  to  seal  their  verdict,  and 
separate,  even  by  consent  of  the  parties, 
it  is  clear  that  this  record  would  sustain 
no  such  verdict  in  any  case,  even  that  of 
misdemeanor.  The  only  evidence  of  an 
agreement  here  found  is  the  recital :  "  The 
court  directed,  with  the  consent  of  the  de- 
fendants, given  in  open  court,  that  the 
Jury  be  permitted  to  seal  their  verdict 
when  arrived  at,  and  return  the  same 
into  court  at  the  opening  of  the  session  of 
theday  following. "  There  is  no  agreement 
that  a  sworn  officer  might  be  dispensed 
with,  nor  that  the  Jury  might  separate 
before  they  had  returned  their  verdict  into 
open  court.  Tliere  Is  in  fact  nothing  in 
this  record  to  show  that  the  court  in  any 
way  did  dispense  with  a  sworn  officer,  or 
did  authorize  the  jury  to  separate.  But 
it  it  should  be  conceded  that  consent  to  a 
sealed  verdict  Is  in  effect  consent  that  the 
Jury  may  separate,  certainly  it  cannot  be 
seriously  contended  that  this  record 
shows  an  agreement  that  the  Jury  might 
be  sent  out  a  second  time  after  having 
separated  and  mixed  with  other  people, 
to  pass  upon  the  questlou  of  their  guilt 
or  innocence,  or  to  fix  the  punishment 
which  should  be  inflicted  upon  them.  The 
most  that  is  claimed  is  that  such  consent 
should  be  implied  from  the  agreement  to 
a  sealed  verdict.  Such  an  inference  is  en- 
tirely too  far  fetched.  Besides,  the  at- 
tempt here  is  to  dispense  with  a  plain  re- 
qnirement  of  the  statute,  wisely  enacted 
for  the  protection  of  not  only  a  defendant 
charged  with  a  high  crime,  but  also  to  se- 
cure the  people  against  all  Improper  influ- 
ences over  Juries  after  the  question  of  the 
guilt  or  innocence  of  a  defendant  has  been 
submitted  to  its  deliberation  ;  and  we  are 
not  disposed  to  extend  agreements  made 
under  it  by  implication.  See  Lewis  v. 
People,  44  111.  452,  and  Williams  v.  People, 
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Id.  478,  as  applicable  In  principle  to  the 
qnestlon  here  involved.  This  is  not  the 
case  ut  a  Jnry  having  been  allowed  to  sep- 
arate darinK  the  progress  of  a  trial,  or 
comlnie  in  contact  with  the  people  general- 
ly, in  which  case  itinost  appear  that  some 
lujnry  resulted  to  the  defendant,  and 
therefore  the  authorities  cited  by  counsel 
for  the  people  have  no  application.  We 
think  there  was  manifest  error  in  sending 
the  jury  to  its  room  the  second  time  over 
defendant's  objection,  and  for  that  error 
the  judgment  of  the  criminal  court  must 
be  reversed,  and  the  case  remanded  for 
another  trial.  We  And  no  other  reyersl- 
ble  error  in  tlie  record.  There  are  some 
Irregularities  appearing,  but  they  are  un- 
important, and  will  doubtless  be  avoided 
on  another  trial  without  special  reference 
thereto  by  us.    Reversed  and  remanded. 

039  HI.  123)  


McDonald  v.  Asat  et  ah 
(Supreme  Court  qf  Blinote.  June  15, 1801 ) 
Bquitt— Supplemental  Bill— Jurisdiction. 
A  judgment  debtor  appealed  from  the  Judg- 
ment, which  was  affirmed,  and  the  surety  on  the 
appeal-bond  paid  it.  The  surety  then  levied  ex- 
ecution on  land  occupied  by  the  debtor  in  another 
county,  and  In  aid  oi  snch  execution  filed  what  be 
called  a  "supplemental  bill"  in  the  county  where 
the  judgment  was  rendered.  This  bill  averred 
that  the  land  levied  on  had  been  paid  for  by  the 
judgment  debtor,  but  that  the  title  had  been 
fraudulently  conveyed  to  others,  who  were  made 
Iiarties,  and  against  whom  a  decree  was  aslced. 
All  the  defendants  resided  in  the  county  where 
this  land  was.  HeUk,  that  the  bill  was  not  a 
supplemental  bill,  but  an  original  bill  in  the 
nature  of  a  supplemental  bill,  and  that  it  should 
have  been  filed  in  the  county  where  the  lands 
were,  and  where  defendants  resided. 

Appeal  from  appellate  court,  first  dis- 
trict. 

L.  S.  Bodges,  tor  appellant.  W.  C. 
Asay,  for  appellees. 

SrHOi.FiELD,  C.  J.  Decree  was  rendered 
In  the  circuit  court  of  Cook  county  on  the 
21  St  of  December,  1886,  in  favor  of  Paris, 
Allen  &  Co.  against  Edward  G.  Asay,  as 
assignee  of  Gage  &  Bice,  for  f  2,860.  Asay 
appealed  from  that  decree  to  the  appel- 
late court  of  the  first  district,  and  M.  C. 
McDonald  became  bis  surety  upon  his  ap- 
peal-bond. The  decree  of  the  circuit  court 
was  affirmed  by  the  appellate  court,  and 
thereafter  McDonald  paid  the  amount  of 
the  decree  to  Paris,  Allen  &  Co.  After 
makiuiE  such  payment,  McDonald  caused 
an  execution  to  be  issued  on  the  de«!rpe, 
and  levied  It  upon  lands  situated  In  Ogle 
county,  the  title  of  record  whereof  was  in 
Emma  O.  Asay  and  Margaret  J.  Asay; 
and  he  afterwards  obtained  leave  to  tile 
what  he  termed  a  "supplemental  bill,"  In 
the  circuit  court  of  Cook  county ,  wherein  he 
alleges  that  since  the  rendition  of  the  de^ 
cree  in  favor  of  Paris,  Allen  &  Co.,  on  the 
21st  of  December,  1886,  against  Edward  G. 
Asay,  and  after  be  (McDonald)  had  paid 
the  amount  thereof  to  the  complainants 
In  that  suit,  he  had  learned  that  Edward 
G.  Asay,  on  or  about  the  16th  of  May, 
1885,  purchased  the  land  in  Ogle  county 
upon  which  the  executiou  was  levied,  but 
v.27N.E.no.li— 59 


caused  the  same  to  be  deeded  to  Emma  O. 
Asay  and  Margaret  J.  Asay,  instead  of  to 
himself,  for  the  fraudulent  purpose  of  hin- 
dering his  creditors,  and  preventing  Paris, 
Allen  &  Co.  from  obtaining  satisfaction  of 
any  decree  which  might  be  rendered  in 
their  favor  against  him.  McDonald  fur- 
ther alleges  in  his  bill  that  the  title  to  the 
lands  levied  upon  still  stands  In  the  nnme 
of  Einmu  O.  and  Margaret  J.  Asay,  and 
that  Edward  Asay  resides  thereon,  and 
assumes  the  management  and  control 
thereof;  thatalarge  portion  of  the  money 
lield  by  said  Asay  as  assignee  of  Gage  & 
Rice,  and  due  to  the  complainants  in  the 
original  bill  as  found  by  decree  therein, 
was  used  by  Edward  G.  Asay  in  the  pur- 
chase of  said  premises,  and  the  levy  of  exe- 
cution on  said  premises  and  filing  certifi- 
cate of  same  in  Ogle  county,  and  that  Ed- 
ward G.  Asay  has  no  personal  property 
subject  to  levy  and  sale.  Edward  G. 
Asay,  Emma  O.  Asay,  and  Margaret  .T. 
Asny  are  made  parties  defendant.  The 
prayer  Is  that  Edward  G.  Asay  may  set 
forth  and  state  the  circumstances  attend- 
ing the  conveyance  of  said  premises  to 
said  Emma  O.  Asay  and  Margaret  J. 
Asay,  how  the  payments  were  made,  and 
from  whence  the  money  was  derived;  and 
that  he,  McDonald,  may  have  the  same 
relief  that  original  complainants  could 
have.  To  this  bill  the  defendants  inter- 
posed the  plea  that  they  were  all  at  the 
time  of  tiling  the  supplemental  bill  resi- 
dents of  Ogle  county,  and  'that  the  bill 
does  not  affect  the  title  to  real  estate  in 
Cook  county,  where  the  bill  was  filed. 
McDonald  refused  to  reply  to  the  plea, 
and.  upon  hearing,  the  court  dismissed 
the  bill.  This  decree  of  the  circuit  court 
was  afilrmed  on  appeal  to  the  appellate 
court  of  the  first  district.  The  contention 
of  appellant  Is  that,  this  being  a  purely 
supplemental  bill,  it  is  sufficient  that  the 
Cook  circuit  court  had  jurisdiction  of  the 
original  bill.  But  the  courts  below  held, 
and  In  that  ruling  we  concur,  that  this  is 
not  a  purely  supplemental  bill,  but  that 
it  Is  an  original  bill  in  the  nature  of  a  sup- 
plemental bill.  A  supplemental  bill  Is 
said  to  be  properly  applicable  only  to 
cases  where  the  same  parties  or  the  same 
Interests  remain  before  the  court.  Story, 
Eq.  PI.  §  345.  But  where  relief  of  a  differ- 
ent kind  or  upon  a  different  principle  is 
required  from  that  In  the  original  decree, 
an  original  bill  in  the  nature  of  a  supple- 
mental bill  may  be  Hied.  Id.  §  .S516.  No 
relief  was  sought  in  the  original  bill 
against  'Emma  O.  Asay  and  Margaret  .1. 
Asay,  and  they  were  not  parties  to  that 
bill ;  and  it  is  palpable  that  whether  those 
Individuals  are  entitled  to  hold  the  lands 
in  controversy  as  against  the  creditors  of 
Edward  G.  Asay  must  depend  upon  en- 
tirely different  evidence,  and  the  applica- 
tion of  different  legal  principles,  from 
what  are  required  under  the  original  bill. 
Under  the  facts  presented  by  the  plea  only 
an  original  bill  in  the  nature  of  a  supple- 
mental bill  could  be  filed,  and  that  should 
have  been  in  Ogle  county,  where  the  lands 
sought  to  be  aHected  lie,  and  all  the  de- 
fendantq  reside.    TheJudgmentiaaflSrraed. 
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Johnston  v.  Johnston. 

(Supreme  Court  vt  iUinoto.    June  IS,  189L ) 

Tbvsts — Evinxnos — ^Transactions  with  Dbcb- 

DENTS. 

1.  Where  the  husband  buys  property,  and 
hr.s  It  conveyed  to  his  wife  under  a  verbal  agree- 
ment that  she  shall  hold  the  title  in  trust  for  him, 
the  trust  is  void,  under  the  statute  of  frauds,  (1 
Starr  &  C.  p.  1200,  §  9^  requiring  express  trusts 
to  be  declared  in  writing. 

8.  Where  the  husband  buys  property,  and 
has  it  conveyed  to  his  wife  under  a  verbal  agree- 
ment that  she  shall  deed  it  to  him,  but  she  dies 
without  doing  so,  and  he  brings  suit  against  his 
infant  daughter,  the  wife's  sole  heir,  to  have  the 
title  decreed  In  himself,  he  is  incompetent  as  a 
witness  to  the  transaction  between  himself  and 
wife,  under  Rev.  St.  III.  1874,  c.  51,  S  2,  declar- 
ing that,  in  actions  by  or  against  the  representa- 
tives of  a  decedent,  the  survivor  shall  not  give 
evidence  of  transactions  with  the  decedent. 

3.  The  objeotion  to  the  competency  of  plain- 
tiff as  a  witness  la  not  waived  by  the  failure  of 
the  infant  defendant's  guardian  a&  Mtem  to  ob- 
ject to  his  testimony. 

4.  Where  the  husband  purchases  property 
with  his  own  means,  and  has  it  conveyed  to  his 
wife,  the  presumption  is  that  he  Intended  it  for 
an  advancement,  and  this  presumption  is  not  over- 
come by  tiie  testimony  of  a  witness  that  he  an- 
derstood  firom  the  wife  that  the  property  be- 
longed to  her  husband. 

Error  to  circuit  court,  Mercer  coanty. 
Pepper  ^  Seott,  for  plaintiff  in  error.   J. 
B.  Coanell,  tor  defeadant  in  error. 

ScHOLFiRLD,  G.  J.  Tbts  WES  a  bill  in 
equity  in  the«clrcuit  court  of  Mercer  coun- 
ty, by  Mlcliael  U.  Johnston  atralnst  hiu  in- 
fant dauKliter,  Anna  G.  Jobneton,  in 
wblch  it  was  alieged  that  the  complain- 
ant on  tfae  29th  of  August,  1882,  and  on 
tbe  28th  of  August,  1^,  purchased  the 
property  in  question,  being  certain  parts 
.of  lots  in  the  village  of  North  Henderson, 
Mercer  county.  III.,  and  paid  tor  tbe  same, 
and  procured  the  deeds  therefor  to  be 
made  to  his  then  nrife,  Anna  G.  Johnston, 
thereby  having  conveyed  to  her  the  title 
to  said  lots;  that  it  was  intended  by  the 
complainant  that  said  Anna  G.  Johnston 
should  hold  the  title  to  said  lots  in  trust 
only,forcomplnlnant'8  benefit,  and  It  was 
anderstood  by  ber  that  she  was  to  bold 
said  lots  in  trust  for  complainant,  and 
convey  the  same  to  him  whenever  he 
should  request  her  so. to  do;  that  he  took 
possession  of  both  tracts  or  lots,  built 
valuable  buildings  on  both  of  them,  made 
other  improvements,  and  contlnaed  to 
occupy  them  ever  since;  that  said  Anna 
6.  Johnston  died  on  the  5tb  of  November, 
1889,  Intestate,  leaving  her  husband,  and 
Anna  G.  Johnston,  plaintiff  in  error,  her 
only  child,  and  sole  heir  at  law  ;  that  she 
died  without  conveying  said  lots  to  com- 
plainant, although  bhe  Intended  and  had 
promised  so  to  do.  The  bill  then  states 
the  piaiutiff  in  error  is  a  minor,  aHks  for 
a  guardian  ad  litem,  and  prays  lor  relief, 
that  a  deed  maybe  executed  to  him  for 
tbe  preinlsPH.  Summons  was  uiy  issued 
and  served.  Tlie  court  ajipolnted  a 
guardian  iiri  litem,  who  filed  a  pro  forma 
answer,  requiring  full  proof  to  be  made  of 
tbe  allegations  of  the  bill.  Tbe  court  re- 
ferred tbe  caose  to  the  master  in  chancery 
to  take  and  report  the  tcstlmdny,  and 
tbe  master  reported  tbe  testimony  taken 
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by  bim,  as  follows:  MIcbae)  H.  John- 
ston testified:  "I  am  the  c<implainant  ic 
this  suit.  Anna  O.  Johnston,  tbe  defend- 
ant, Is  my  daughter.  My  wife  died  No- 
vember 5, 1889.  The  defendant  was  bore 
tlie  2Gth  day  of  October,  1S89.  I  pur- 
chased one  lot  on  the  29th  of  August,  1S82, 
and  tbe  other  on  the  28th  of  August,  li^. 
I  had  tbe  deeds  made  to  my  wife  tu  be 
held  by  ber  in  ber  name  in  trust  for  my 
benefit.  I  paid  one  hundred  and  twenty- 
five  dollars  for  one  lot,  and  paid  seventeen 
hundred  and  filty  dollars  for  improvements 
on  it.  I  paid  one  hundred  and  five  dullara 
for  the  other,  and  built  a  store  buililin;; 
thereon  at  a  cost  of  one  thousand  dollars, 
and  procured  the  deed  to  be  made  to  my 
wife,  in  trust  for  my  benefit.  My  wife 
paid  no  part  of  tbe  cost  for  the  lots  or  tbe 
improvements.  I  procured  the  title  to  all 
the  above  lots  to  be  made  to  ber  as  a 
temporary  expedient  only,  and  it  was  an- 
derstood between  as  that  when  I  desired 
she  would  convey  to  me.  I  never  request- 
ed such  convej'ance,  and  the  title  still 
stands  in  her  name."  On  cross-examina- 
tion he  said :  "  My  wife  paid  no  part  of  tbe 
money  for  any  of  these  lots  or  tbe  Im- 
provements thereon.  Ail  tbe  property 
was  possessed  and  used  by  me  from  tbe 
time  it  was  purchased."  W.  C.  Gallon  ay 
testified:  "Complainant's  wife  was  my 
sister.  The  defendant  Is  my  niece.  I 
know  that  Mr.  Johnston  purchased  the 
property  and  erected  the  buildings  tliere- 
on,  one  of  which  be  occupied  as  a  store, 
and  the  other  as  a  residence.  I  always 
anderstood  from  my  sister  that  it  was 
his  proi)erty,  and  never  Itnew  that  tbe  ti- 
tle was  in  her  name  until  after  ber  death. 
I  know  that  such  means  as  she  bad  were 
Invested  in  other  property  or  loaned 
out."  James  Galloway  testified:  "Anna 
U.  Johnston,  wife  of  complainant,  was 
my  doughter,  and  the  defendant  Is  my 
Kraud-danghter.  I  know  M.  H.  John- 
ston purchased  the  property  described  in 
the  bill.  I  know  M.  H.  Johnston  pnr- 
chased  It,  and  put  tbe  bnildinxs  on  it.  He 
occupied  one  piece  as  a  store-room  and 
the  other  as  a  residence.  Wbut  money 
my  daughter  bad  was  loaned  out  and  in- 
vested in  other  property,  and  none  of  it 
went  into  this  property.  I  did  not  know 
that  this  property  was  tu  her  name  ontil 
this  day.  I  know  ail  her  money  was  pot 
in  other  property.  I  know  he  owned  this. 
and  thought  tbe  title  was  in  his  name." 
Copies  of  the  several  deeds  mentioned  in 
tbe  bill  were^  also  introduced  in  evidence, 
and  this  was  all  the  evidence  beard  in  tbe 
case.  Tbe  court  tberenpon  decreed  the  re- 
lief prayed  in  tbe  bill. 

If  the  tacts  were  as  testified  to  by  tiie 
complainant  below,  tbe  property  was  con- 
veyed to  his  wife  under  an  exprssa  trust, 
and  the  trust,  not  having  been  declared  ia 
writing  as  required  by  section  9  of  tbe 
Statute  of  Frauds,  (1  Starr  &  G.  p.  1200.)  is 
utterly  void  and  of  no  effect,  and  conse- 
quently incapable  of  being  enforced  in 
equity.  Stephenson  v.  Thompson,  IS  111. 
19().  But  the  complainant  was  clearly  an 
incompetent  witness.  The  oppositeparty 
defended  as  heir  of  ber  deeeasecl  mother, 
and  he  testified  in  his  own  interest  and 
at  his  own  instance.    Section  2, c. 51,  Rev. 
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St.  1874.  Nor  1b  the  objection  to  his  com- 
petency wnlved  by  the  failure  of  the 
guardian  ad  litem  to  object  to  his  testl- 
mony.  Ab  ■we  said  in  Lloyd  v.  Kiriiwood, 
112  111.  2138:  "Whenever  the  property 
ri{i;ht8  ol  an  infant  are  drawn  into  litiga- 
tion, and  the  infant  himaelf,  whether  an 
plaintiff  or  defendant,  has  been  brought 
into  court,  he  at  once  becomes  the  ward 
of  the  court,  and  as  each  it  in  the  duty  of 
the  coart  to  see  that  hla  rights  as  such  are 
properly  protected. "  And  upon  that  prin- 
ciple, we  have  held  that,  when  incompe- 
tent and  Illegal  evidence  la  introduced 
without  objection  by  the  guardian  or 
guardian  ad  litem,  the  court  Is  bound  to 
notice  and  exclude  such  evidence.  Cart- 
wright  V.  Wise,  14  111.417;  Barnard  v.  Bar- 
nard, 119  111.  92,  8  N.  E.  Rep.  S20;  Waugh 
V.  Bobbins,  33  111.  181.  Gxclnding  the  tes- 
timony of  the  complainant,  then,  as  we 
must,  the  evidence  is  insufficient  to  prove 
any  trust  of  any  kind.  All  that  is  proved 
is  that  the  purchase  of  the  property  was 
made  by  the  complainant  with  his  own 
means.  Neither  of  the  witnesses  had  any 
knowledge  of  the  circumstances  under 
which  the  deeds  were  made  to  tlie  wife. 
Indeed,  they  did  not  Itnow  that  they  were 
so  made  nutll  after  her  death.  The  state- 
ment of  W.  0.  Qalloway  that  he  always 
understood  from  his  sister  that  the  prop- 
erty was  that  of  the  complainant  is  a 
statement  of  no  fact,  and  proves  nothing. 
A  resulting  trust  is  not  within  the  stat- 
ute of  frauds,  and  may  be  proved  by  parol ; 
but  the  general  rule  is  that  a  purchase  of 
land  by  a  parent  in  the  name  of  a  child,  or 
by  a  husband  in  the  name  of  his  wife,  will 
be  presumed  to  be  an  advancement,  and 
not  a  trust;  and  the  burden  is  on  the  par- 
ty claiming  a  trust  to  prove  it.  This  be 
may  undoubtedly  do  by  such  proof  of  acts 
and  circumstances  as  clearly  show  that 
the  intention  was  not  to  malce  an  ad- 
vancement, but  to  accomplish  some  other 
lawful  purpose.  Maxwell  v.  Maxwell,  109 
111.588;  Perry,  Trusts,  §§  144,  147.  There 
being  no  competent  evidence  of  facts  and 
circumstances  showing  that  when  these 
deeds  were  made  the  intention  was  not  to 
make  an  advancement,  the  presumption 
to  that  effect  is  not  overcome.  The  decree 
is  reversed,  and  the  cause  Is  remanded  to 
tbe  circuit  court,  with  direction  to  that 
court  to  dismiss  the  bill.  Beversed  and 
remanded. 

03S  lU.  187)  

Illinois  Land  &  Loan  Ck>.  v.  Spbtrr 

et  &1. 
(Su/preme  Covrt  of  SlUnolt.    June  16, 1891.) 

AssiOKMENT — LiTioioua  Right — Gquitt — Fbao- 
TiCE — Biix  TO  Rbmovb  Cloud. 

1.  Where  a  person  contracts  to  sell  his  land 
to  one,  aud  afterwards  contracts  to  sell  the  same 
land  to  another,  and  assigns  to  this  other  the 
right  to  bring  a  snit  to  set  the  first  contract  aside 
for  frand,  the  holder  of  the  second  contract  can- 
not, if  the  land-owner  withdraws  his  consent, 
maintain  a  salt  to  set  the  first  contract  aside,  as 
the  assixmnent  of  a  bare  right  to  file  a  bill  in 
equity  for  fraud  committed  on  the  assignor  is 
void,  as  being  a^iust  public  policy. 

2.  When  tne  holder  of  the  second  contract  and 
the  land-owner  join  in  a  bill  to  set  the  first  con- 
tract aside,  bat  the  land-owner  afterwards  with- 
draws as  co-oomplainant,  and  is  on  his  petition 
made  a  defendant,  the  holder  of  tbe  first  contract 


can  demur  to  the  bill  separately,  and  raise  the 
question  of  its  sufBcienoy  as  to  mm. 

8.  Where  the  bill  prays  that  the  first  contract 
be  set  aside  as  a  cloud  on  the  title,  but  fails  to 
show  that  the  land  is  vacant  and  unoccupied,  or 
that  it  is  in  the  possession  of  complainant,  a  de- 
murrer to  it  is  properly  sustained. 

Appeal  from  circuit  court.  Cook  county; 
L.  C.  Collins,  Judge. 

Wm.  B.  Plvm,  for  appellant.  Duncan  & 
Gilbert,  for  appellees. 

Maokcder,  J.  This  cause  was  heard  by 
the  circuit  court  uf  Cook  county  upon  the 
Joint  and  several  general  demurrer  of  the 
defendants  below,  who  are  the  appellees 
here,  to  the  amended  bill  of  the  appellant 
company,  the  complainant  below.  Tbe 
circuit  court  sustained  the  demurrer,  and 
dleroissed  the  cause,  at  complainant's 
costs.  From  sucb  decree  sustaining  tbe 
demurrer  and  dismissing  tbe  bill  the  pres- 
ent appeal  ir  prosecuted.  Before  the  filing 
of  the  original  bill  the  defendant  Mun- 
hoven  had  entered  into  a  contract  with 
the  defendant  Bpeyer  for  the  conveyance 
to  tbe  latter  of  the  former's  interest  In  a 
certain  tract  of  land,  which  contract  had 
been  filed  lor  record,  "thereby  clouding" 
the  Munboven  title.  The  original  bill  was 
filed  by  the  appellant  company  and  the 
appellee  Munhoven  as  co-complainant 
against  tbe  appellee  Speyer  as  sole  defend- 
ant. It  set  up  the  substance  of  the  agree- 
ment of  April  25, 1889,  between  the  com- 
pany and  Munhoven,  as  hereinafter  set 
forth,  and  sought  to  have  the  contract 
with  Speyer  set  aside  for  fraud.  Speyer 
demurred  to  the  original  bill,  but  his  de* 
murrer  was  overruled.  He  then  answered 
it,  and  exceptions  to  his  answer  were  filed 
and  overruled,  and  replication  was  filed 
to  the  answer.  While  the  cause  stood 
thus  at  issue  Munhoven  filed  a  petition 
praying  that  he  be  permitted  to  dismiss 
the  bill,  "so  far  as  concerns  himself,  "or 
that  his  "name  be  stricken  out  us  one  of 
the  complainants"  therein.  The  petition 
refers  to  the  agreement  of  April  25, 1889, 
between  the  company  and  Munhoven, 
which  is  attached  as  an  exhibit  to  the 
original  bill,  and  Is  as  follows:  "These 
articles  of  agreement  witness  that,  whei'e- 
as,  there  are  various  conflicting  titles 
and  interests  in  and  to  the  land  herein 
fully  described;  and  whereas,  there  Is  a 
suit  in  ejectment  pending  in  court  by  tbe 
Illinois  Land  and  Loan  Company,  a  cor- 
poration under  thelaws  of  lllinolH,  against 
J.  Peter  Munhoven  and  others;  and 
whereas,  said  Munhoven.  party  ol  the  first 
part  hereto,  and  said  Illinois  Land  and 
Loan  Company,  party  of  the  second  part 
hereto,  have  mutually  agreed  to  com- 
promise, adjust,  and  settle  all  of  their  dif- 
ferences in  manner  following,  that  is  to 
say :  That  said  party  of  the  first  part 
hereby  covenants  and  agrees  to  convey 
unto  said  party  of  the  second  part,  by  his 
good  and  sufficient  special  warranty  deed, 
all  of  his  rights,  titles,  and  interests  in 
and  to  said  premises  obtained  from  the 
government  of  the  Cnlted  States,  subject 
only  to  the  agreement  or  writing  herein- 
after mentioned  with  one  Speyer,  to  be  re- 
moved, and  the  mortgage  oi>  trust-deed 
herein  described ;  said  premises  being  de- 
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ecribed  as  follows :  •  •  •  And  to  fiilflll 
the  further  asreements  herein  designated 
to  be  performed  by  him,  In  consideration 
whereof  Bald  party  of  the  second  part  cov- 
enants and  agrees  to  pay  said  party  of 
the  first  part  the  sain  of  five  thousand 
dollars  (96,000)  in  cash,  less  deductions 
herein  named,  if  any,  upon  the  delivery  of 
said  deed,  which  is  to  be  made  as  soon  as 
said  Speyer  writing  is  canceled  or  set 
aside.  Said  party  of  the  second  part 
also  agrees  to  guaranty  and  protect  said 
party  of  the  flrst  part  against  the  one  cer- 
tain note  signed  by  him,  dated  May  26, 
1885,  for  one  thousand  dollars,  payable  to 
the  order  of  William  and  Henry  J.  Kemp- 
er, and  secured  on  said  premises,  of  even 
date  with  said  note,  by  trust-deed.  Said 
party  of  the  first  part  Is  to  receive,  and 
said  party,  of  the  second  part  agrees  to 
convey  unto  him  by  warranty  deed,  a 
piece  of  ground  of  the  size  of  fifty  feet  by 
one  hundred  and  twenty-five  feet,  to  in- 
clude a  pleCe  or  parcel  ul  land  on  which 
the  bouse  of  said  first  party  now  stands, 
or.  If  said  pai-ty  is  unable  to  make  perfect 
title  thereto,  then  to  convey  other  land  as 
near  thereto  as  perfect  title  shall  be  in 
said  second  party  ;  but  this  conveyance  Is 
not  to  be  made  unless  said  Speyer  writing 
is  first  canceled  or  set  aside.  Said  party 
of  the  second  part  further  agrees,  contin- 
gent us  last  aforesaid,  to  pay  said  party  of 
the  first  part  of  the  further  sum  of  one 
thousand  dollars:  provided,  always,  that 
said  party  of  the  sepond  part  shall  sell 
said  real  estate  to  be  conveyed  to  it,  as 
herein  provided,  for  enough  over  and 
above  all  costs  aud  expenses  It  may  be 
put  to  In  the  purchase  of  said  real  estate, 
or  incident  to  the  ownership  thereof,  so 
that  It  can  pay  the  same  without  loss, 
and  such  payment  is  not  to  be  required 
until  after  a  sale  of  said  land  at  the  pleas- 
ure of  said  party  of  the  second  part,  re- 
gardless' of  said  party  of  the  flrst  part. 
In  computing  such  costs  all  tax  claims  are 
to  be  figured  the  same  as  if  redemptions 
were  to  be  made  by  persons  under  age, 
with  interest  at  ten  per  cent,  per  annum 
thereon,  aud  costs  of  deed  figured  at  five 
dollars  per  lot  in  RushcU's  subdivision  for 
each  deed, and  like  interest  at  ten  per  cent, 
per  annum.  It  is  further  agreed  that, 
whereas,  on  or  about  March  18, 1S89,  said 
party  of  the  first  part  signed  with  one 
Julius  Speyer  an  agreement  concerning 
said  real  estate  flrst  above  described, 
which  writing  has  not  been  fulfilled,  as  it 
1q  claimed  by  said  party  of  the  first  part, 
and  is  subject  to  other  objections;  aud 
whereas,  said  party  of  the  second  part 
requires  a  release  and  qultclaini  of  all  in- 
terest said  Speyer  may  have  acquired: 
Now,  In  case  said  party  of  the  flrst  part 
shall  fail  to  secure  the  same  within  five 
days  hereof,  then  waid  party  of  the  second 
part  is  hereby  authorized  aud  empowered, 
at  the  cost  of  said  party  of  the  first  part, 
to  begin  suit  to  cancel  and  annul  said 
agreement  In  the  name  of  said  party  of 
the  first  part,  or  Jointly  with  said  party 
of  the  second  part,  or  otherwise,  or  to  de- 
fend any  suit  said  Speyer  or  his  heirs  or 
assigns  may  commence,  and  file  a  cross- 
bill therein,  or  take  anj'  other  proi)er  pro- 
ceedings.    In  case  said  agreement  with 


Speyer  is  sustained,  theu  said  party  of  the 
second  part  la  to  hare  and  receive  out  of 
any  payments  to  be  made  under  said 
Speyer  writing  the  full  payment  of  all 
costs  of  any  legal  proceedings  and  other 
expenses  or  outlays  It  may  be  put  toon 
account  of  this  contract,  with  interest. 
Including  twenty-five  dollars  per  month, 
which  it  is  to  advance  to  said  party  of  the 
first  part  while  said  legal  proceedings  are 
undetermined,  and  the  validity  of  said 
agreement  unsettled.  In  case  said  party 
of  the  second  part  Is  successful  in  setting 
aside  said  agreement,  its  outlays  on  ac- 
count thereof  are  to  be  borne  by  said  flrst 
party.  Said  party  of  the  first  part  agi-ees 
that,  subject  to  said  Speyer  agreement,  he 
has  done  nothing  to  affect  the  title  be  ob- 
tained from  the  government,  and  there 
are  no  liens  upon  such  rights  except  said 
mortgage  or  trust-deed.  Witness  our 
hands  and  seals  at  Chicago,  this  2Stb  day 
of  April,  1889." 

The  petition  of  Munhoven  then  proceeds 
to  state  that  the  foregoing  agreement  of 
April  25, 1889,  was  obtained  from  the  peti- 
tioner by  the  fraud  of  the  company's 
agents,  and  by  their  false  representations 
that  the  Speyer  contract  was  fraudulent 
and  void;  that  petitioner  had  become  sat- 
isfied of  the  validity  of  the  Speyer  contract 
and  of  his  obligation  to  perform  it,  and 
bad  repudiated  the  company  contract, 
as  the  company  knew  before  it  filed  the 
bill;  that  the  charges  of  wrong-doing 
made  against  Speyer  are  unjustifiable; 
that  petitioner  is  unwlHIng  to  have  bis 
name  used  as  complainant,  and  desires  to 
carry  out  the  Speyer  contract;  that  "pe- 
titioner is  willing  and  anxious  to  be 
made  defendant  to  said  bill,  and,  if  so 
made  a  defendant,  will  forthwith  enter  his 
appearance  in  said  cause,  aud  file  his  an- 
swer to  said  bill."  Thereupon  the  court 
made  an  order  that  the  bill  be  diaraissed 
as  to  Munhoven,  that  his  name  be  stricken 
therefrom  as  complainant,  and  that  the 
company  have  leave  to  file  an  amended 
bill.  Thereafter,  on  October  31,  1S90.  the 
company,  as  sole  complainant,  filed  the 
amended  bill  above  mentioned  against 
Munhoven  and  Speyer  as  defendants, 
which  alleges  that  the  Speyer  contract 
was  obtained  from  Munhoven  by  fraud 
and  deceit,  and  was  fraudulently  altered 
by  Speyer  so  as  not  to  express  the  real 
terms  and  conditions  agreed  to  by  Mun- 
hoven, and,  as  thus  altered,  was  filed  for 
record  by  Si)eyer,  "thereby  clouding  said 
title;"  that  Munhoven  had  tendered  back 
to  Speyer  the  $.50  paid  in  cash,  and  had 
demanded  a  quitclaim  deed,  but  the  tender 
had  been  rejected,  and  compliance  with 
the  demand  had  been  refused:  that  there- 
upon Munhoven  made  the  agreement  of 
April  25, 18S9,  as  above  set  forth,  with  the 
complainant  company;  that  Munhoven  is 
agea  and  infirm,  and  since  the  execution 
of  said  agree.ment  with  complainant  has 
been  conspiring  with  Speyer  to  Injure  the 
complainant,  and  refuses  to  co-operate 
with  it,  and  to  allow  the  use  of  his  name 
as  co-complalnant,  and  has  successfully 
applied  to  the  court  to  be  dismissed  out 
of  the  cause  as  co-complainant;  that  com- 
plainant has  caused  the  Kemper  security 
to  be  purchased,  and  has  allowed  said 
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ejectment  salt  to  be  dismissed,  and  is  ready 
to  pertorm  Its  agreement ;  that  complain- 
ant was  "tbe  owner  of  vaiious  titles  and 
claims  in  and  to"  said  land;  "that  said 
title  and  claims  were  in  conflict  with  those 
of  said  Munbovea,  wbo  claimed  title  by 
patent  power  from  tbe  government, 
*  *  *  and  poBsefslon  thereunder,  which 
possession  still  continues  for  the  use  and 
benefit  of  said  »  •  •  company  under" 
said  agreement  of  April  25,  1889.  The 
prayer  of  tbe  amended  bill  is  that  tbe 
Speyer  contract  may  be  decreed  to  be  de- 
livered np  to  be  canceled,  and  tbat  Speyer 
may  be  decreed  to  execute  and  deliver  to 
tbe  company  a  quitclaim  deed  of  said  land. 
A  careful  analysis  of  tbe  agreement  be- 
tween Mnnhoven  and  the  company  shows 
that  it  is  a  mere  executory  agreement  for 
tbe  sale  by  the  former  to  the  latter  of  bis 
interest  In  the  land,  conditioned  opon  the 
setting  aside  of  tbe  Speyer  contract,  and 
not  to  be  carried  ont  unless  said  contract 
shall  be  set  aside,  Mnnhoven  is  not  to 
malce  a  deed  to  tbe  company  until  tlie 
Speyer  writing  is  canceled  or  set  aside. 
Tbe  company  Is  not  to  pay  to  Munboven, 
any  part  of  the  sum  of  $5,000,  or  of  tbe 
snm  of  $1,OOU,  or  to  convey  the  ground  50 
by  126  feet,  until  the  Speyer  writing  is  can- 
celed. If  the  Speyer  writing  is  sustained, 
tbe  company  Is  to  be  reimbursed  forall  its 
advances  out  of  what  Mnnhoven  may 
realize  from  the  Speyer  contract.  II  tbe 
Speyer  contract  ^s  set  aside,  the  company 
Is  still  entitled  to  deduct  its  outlays  aud 
advances  from  the  moneys  to  be  paid  by 
It  to  Munboven.  While  it  is  true  that  the 
company  agreed  to  prot<*ct  Mnnhoven 
against  tbe  Kemper  mortgage,  ynt  tlin  al- 
legations of  tbe  bill  show  that  It  did  not 
actually  pay  off  that  mortgage,  but  pur- 
chased it,  and  held  it  against  the  land,  so 
that  it  could  lose  nothing  by  such  pur- 
chase. The  agreement  between  appellant 
and  Munboven  was  so  ingeniously  drawn 
that  the  former  was  to  part  with  noth- 
ing until  the  suit  with  Speyer  should  be 
ended,  and  not  then  to  lose  anything  if 
tbe  soit  should  terminate  unfavorably. 
Mnnhoven  agreed  that  the  appellant 
should  gotoworlc  and  set  aside  the  Speyer 
contract,  and,  after  that  was  accom- 
plisbed,  then  certain  things  were  to  be 
done  towards  carrying  out  a  sale  of  the 
land.  Under  this  state  of  facts  the  amend- 
ed bill  shows  nothing  more  than  tbe  as- 
signment by  Munboven  to  tbe  company  of 
tbe  right  to  bring  a  suit  against  Spnyerto 
set  aside  the  recorded  contract  wli  .  him, 
which  was  a  cloud  upon  the  title.  The  al- 
legations of  the  amended  bill  further 
show  that  the  ground  upon  which  the 
Speyer  contract  was  to  be  set  aside  was 
the  alleged  fraud  practiced  by  Speyer  in 
Its  procurement.  The  amended  bill  Is  not 
filed  in  the  name  of  Munboven,  who  it;  al- 
leged therein  to  have  repudiated  his  agree- 
ment with  the  company,  and  to  have 
wlthdra  wn  his  consent  to  the  use  of  his 
name  ns  complainant,  but  it  is  filed  by 
the  company  as  the  assignee  of  Munhov- 
en's  right  of  action  against  Speyer.  It  is 
well  settled  that  tbe  assignment  of  a  bare 


right  to  file  a  bill  in  equity  for  a  fraud 
committed  on  the  assignor  will  be  held 
void  as  being  against  public  policy,  and 
savoring  of  maintenance.  2  Story,  Eq. 
Jur.  §  1040Zi;  8  Pom.  Eq.  Jur.  §  1276;  1 
Amer.  &  Eng.  Enc.  Law,  p.  833:  Milwaukee 
&  M.  B.  Co.  V.  Milwauliee  &  VV.  R.  Co.,  20 
Wis.  183;  Gardner  v.  Adams,  12  Wend. 
297;  Marshall  v.  Means,  12  Ga.  61;  Day- 
ton V.  Fargo,  45  Mich.  153,  7  N.  W.  Rep. 
758;  Brush  v.  Sweet,  38  Micb.  574,  De 
Uoghton  V.  Money,  L.  R.  2  Ch.  169;  Proa- 
ser  V.  Edmonds,  1  Younge  &  C.  4K1.  We 
applied  this  doctrine  to  a  state  of  facts 
very  much  lltce  the  facts  in  tbe  case  at  bar 
In  Norton  v.  Tattle,  60  III.  130.  luasmucli 
as  the  amended  bill  here  rests  upon  such 
an  assignment  of  a  right  to  file  a  bill  for 
fraud  committed  upon  the  assignor  as  is 
thus  condemned  by  the  weight  of  author- 
ity, we  must  bold  that  the  demurrer  to  it 
was  properly  sustained.  Tbe  allegation 
tbat  tbe  company  dismissed  Its  ejectment 
suit  against  Munboven  would  malie  no 
difference  in  the  application  of  this  doc- 
trine to  the  agreement  of  April  25, 1S89; 
for  such  dismissal  would  be  nothing  more 
than  a  part  of  the  consideration  for  the 
assignment,  and.  If  the  assignment  was 
void  as  against  pnblic  policy,  it  would  be 
none  the  less  so  because  made  for  a  con- 
sideration. It  is  urged  by  appellant  that 
Munhovev  expressed  his  willingness  ia 
the  petition  filed  by  him  to  "file  an  answer 
to  said  bill  "In  tbe  event  of  its  dismissal 
as  to  him,  and  that  therefore  the  court 
should  have  overruled  his  demurrer,  and 
required  him  to  answer.  Without  deter- 
mining whether  or  not  there  was  anything 
in  tbe  petition  ur  order  made  thereon 
which  amounted  to  a  waiver  on  the  part 
of  Munhoveu  of  his  right  to  demur,  and 
required  him  to  answer,  we  deem  it  suffi- 
cient to  say  that  Speyer  bad  a  right  to  de- 
mur, and,  as  tbe  demurrer  is  several  aa 
well  as  joint,  it  raised  the  question  of  the 
sufSciency  of  the  amended  bill  as  to  him. 
Tbe  amended  bill  does  not  ask  for  a  spe- 
cific performance  of  the  agreement  between 
tbe  company  and  Mnnhoven.  It  sets  up 
such  agreement  merely  for  the  purpose  of 
showing  tbe  company's  supposed  right  to 
bring  the  suit.  It  is  nothing  more  nor  less 
than  a  bill  to  remove  Speyer's  contract  aa 
a  cloud  upon  the  title.  Being  such,  It 
should  show  upon  Its  face  either  that  the 
land  was  vacant  and  unoccupied,  or  that 
it  was  in  the  possession  of  tbe  complain- 
ant. It  does  neither,  and  was  therefore 
properly  demurred  to.  The  amended  bill 
recites  that  Munboven  1m  in  possession  of 
the  land.  It  is  true  that  it  claims  such 
possession  to  be  for  tbe  use  and  benefit  ol 
tiie  complainant  under  tbe  agreement  of 
April  25tb,  bat,  inasmuch  as  it  also  avers 
that  Munboven  has  repudiated  that  agree- 
ment, and  refuses  to  carry  It  out  or  be 
bound  by  it,  bis  possession  must  be  re- 
garded as  one  that  is  adverse  to  the  com- 
pany, and  hence  cannot  be  made  use  of  by 
the  company  as  complainant  to  give  a 
court  of  equit.y  jurisdiction  to  remove  a 
cloud  from  the  title.  The  decree  of  tbe  ci*^ 
cait  court  is  affirmed. 
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Brackebdbh  v.  DnRBBTT  et  alA 
(Su/preme  Covrt  of  IlHnois.    June  16, 1891.) 

lH*OKOTtOH  BOXD — SUBETT. 

Ad  order,  entered  by  consent,  modifying  an 
iDJunotion  so  as  to  make  it  less  comprehensive  Uian 
beJFore,  does  not  release  the  surety  on  the  icjuna- 
tiou  bond  from  liability  upon  dissolution  o(  the 
injunction  as  modified,  since  the  modiiication 
does  not  increase  his  liability. 

Appeal  from  appellate  court,  first  dis- 
trict. 

Action  by  Daniel  U.  and  Ellen  R.  Dor- 
sett  against  Alfred  C.  Brackebush  apon 
an  injunction  bond  executed  by  the  de- 
fendant aa  Hurety  Flalutilfs  obtained 
judgment,  which  was  affirmed  by  the  up 
pellate  court.    Defendant  appeals. 

B.  T.  Preatlce,  for  appellant.  John 
Woodbridge  and  H.  T.  &  L.  Helm,  for  ap- 
pellees. 

ScBOLFiGi.u,  C.  J.  The  bond  upon 
which  suit  Is  brought  in  this  case  was  exe- 
cuted in  compliance  nrlth  an  order  of  court 
that  an  Injunction  issue  against  appellees 
restraining  appellee  Daniel  H.  Dorsett 
from  making,  or  procuring  to  be  made,  any 
transfer  or  assignment  of  property,  pat- 
ents, contracts,  or  business  as  recited  in 
the  bill  for  injunction,  or  "  of  any  Interest 
tberuin,  to  the  Dorsett  Conduit  Manufact- 
uring Company,  or  to  any  other  person  or 
corporation,  and  from  In  any  way  charg- 
ing or  incumbering  the  title  tu  any  of  said 
property,  or  from  making  any  changes 
In  the  manner  of  conducting  said  busi- 
ness, and  from  disposing  of  any  uf  the 
funds  belonging  to  or  derived  from  said 
business  except  in  the  payment  of  cur- 
rent expenses,  and  from  doing  any  act 
or  thing  which  may  prejudice  the  rights 
of  the  complainant  in  the  bill  for  In- 
junction in  the  premises,  and  to  restrain 
appellees,  Daniel  H.  Dorsett  and  Ellen 
R.  Dorsett,  from  conveying  or  In  any 
way  incumbering  the  Oak  Park  estate, 
or  any  part  thereof."  And  the  bond  Is 
conditioned  for  the  payment  to  appellees 
of  all  such  costs  and  damages  as  shall  be 
awarded  against  the  complainant  In  that 
suit  "in  case  the  said  Injunction  "  shall  be 
dissolved.  Twelve  days  after  the  making 
of  the  order  and  the  executing  of  the  bond 
the  court  entered  an  order  pursuant  to 
the  stipulation  of  the  parties  to  the  In- 
junction suit  that  "the  original  Injunction 
against  appellee  Daniel  H.  Dorsett  be  so 
modified  as  to  allow  said  Dorsett  to  carry 
out  any  contracts  now  in  existence  for 
the  manufacturing  and  laying  of  conduits, 
and  to  close  any  negotiations  now  pend- 
ing for  the  purpose  of  issuing  licenses  to 
parties  in  cities  for  the  right  to  use  said 
conduits  under  said  patent,  and  to  re- 
ceive moneys  and  stock  on  said  contracts, 
which  said  moneys  or  stock  shall  not  be 
used  except  In  the  legitimate  carrying  out 
of  such  contracts  for  legitimate  expenses; 
and  this  shall  not  be  construed  to  allow 
said  Dorsett  to  make  any  general  transfer 
or  assignment  of  any  of  the  property 
right  or  interest  claimed  by  said  com- 
plainant, or  in  any  other  manner  to  prej- 
udice complainant's  interest  as  claimed, 
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except  that  said  D.  H.  Dorsett  may  carry 
out  and  close  the  New  York  negotiation, 
and  may  transfer  all  of  the  property  rights 
and  interests  claimed  by  complainant, 
but  that  said  Dorsett,  in  case  said  New 
York  negotiation  shall  be  concluded  wliile 
the  injunction  In  said  cause  remains  in 
force,  shall  deposit  in  the  hands  of  the 
court,  or  as  the  court  may  order',  ail  the 
stock  and  moneys  received  thereon,  and 
shall  not  pay  out  or  dispose  of  the  same 
except  to  pay  legitimate  expenses  of  the 
business  without  the  further  order  of  this 
court,  and  that  said  Dorsett  shall  at  once 
report  to  this  court  the  full  terms  and 
conditions  of  any  and  all  rights,  transfers, 
or  licenses  which  may  be  made  in  the 
premises  during  the  existence  of  said  in- 
junction." This  order  was  entered  with, 
out  the  knowledge  or  consent  of  the  sure- 
ties on  the  injunction  bond.  Subsequent- 
ly, in  final  liearing,  the  injunction  was  dis- 
missed, and  damages  were  assessed. 

The  question  for  our  consideration  is, 
did  this  order  thus  entered  pursuant  to 
the  stipniatton  of  the  parties  to  the  in- 
juction  snit,  and  without  the  knowledge 
or  consent  of  the  sureties  on  the  injunc- 
tion bond,  assume  to  materially  change- 
the  contract  of  such  sureties  and  enlarge 
their  liability?  Wp  think  it  is  plain  that 
the  order  did  not  have  that  effect.  The 
latter  part  of  the  order  has  nothing 
whatever  to  do  with  the  injanction,  and 
hence  with  the  undertaking  of  the  sure- 
ties. It  relates  wholly  to  what  appellee 
Daniel  H.  Dorsett  is  allowed  to  do,  and 
the  manner  in  which  he  shall  dolt;  and 
the  former  part,  which  alone  i-elates  to 
the  injunction,  and  hence  to  that  which 
affects  the  liability  of  the  sureties.  Is  in 
effect  but  a  dissolution  in  part  of  the  in- 
junction. By  the  original  Injunction  ai>- 
pellee  Daniel  H.  Dorsett  was  prevented 
from  making,  or  procuring  to  be  made, 
any  transfer  or  assignment  of  property, 
patents,  contracts,  or  business.  By  the 
order  pursuant  to  the  stipulation  be  Is 
only  thus  prevented  when  it  Is  not  "to 
carry  out  any  contracts  now  in  existence 
for  the  manufacturing  and  laying  of  con- 
duits, and  to  close  any  negotiations  now 
pending  for  the  purpose  of  issuing  licenses 
to  parties  in  cities  for  the  right  to  use  said 
conduit  under  said  patents,  and  to  receive 
moneys  and  stock  on  said  contracts. "  As 
to  a  part  of  the  subject  of  liability  the 
sureties  are  thereafter  released,  t>ecause  it 
Is  taken  out  of  the  Injunction,  and  as  to 
the  residue  they  remain  liable  precisely  as 
they  were  before.  We  held  in  Walker  v. 
Pritchard,  25  N.  E.  Rep.  573.  (opinion  filed 
October  31, 1890..)  that  damages  may  be 
asKessed  on  the  partial  dissolution  of  an 
injunction.  This  decision  is  sustained  by 
High  on  Injunctions,  (vol.  2.  {  1649;) 
and  It  Is  an  answer  to  the  contention  of 
counsel  for  appellants  that  damages  can 
only  be  assessed  upon  the  dissolution  of 
the  entire  order  of  injunction  as  made 
when  the  bond  in  suit  was  executed. 
Nothing  in  the  bond  or  the  order  of  the 
court  made  when  it  was  executed,  or  in 
the  statute  relating  to  the  subject,  re- 
quires that  there  shall  be  but  one  order  of 
dissolution  embracing  the  entire  subject- 
matter  of  the  Injunction  tofix  the  liability 
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of  the  saretlea ;  and  It  can  need  no  argu- 
ment to  prove  that  any  order  of  court  re- 
Ilerlne  any  part  of  the  subject-matter  of 
the  Injunction  from  the  operation  of  the 
injunction  is,  as  to  euch  part,  a  dissolution 
of  the  injunction.  No  reason  can  there- 
fore be  assigned  why  an  Injunction  may 
not  be  dissolved  by  a  series  of  orders, — 
one  dissolving  aa  to  one  part  to-day.  an- 
other dissolving  as  to  another  part  to- 
morrow, and  eo  on.  And  so  long  as  the 
liability  of  the  sureties  1b  not  made  differ- 
ent or  more  onerous  thereby  than  it 
would  have  been  by  a  single  dlssoUitlon 
embradngthe  entire  subject-matter  of  the 
injunction  they  can  have  nou>;ht  to  com- 
plain of.    The  Judgment  is  affirmed. 


(13S  111.  207) 

Kankakbb  Coal  Co.  et  al.  r.  Cbanb  Bbos. 

Manuf'q  Co.i 

(Supreme  Court  oj  JUtooto.    June  IS,  1891. ) 

Hbobanic's  Lun  —  Evidbnob  —  WArvxB  —  Mora 
— OuABAirrr. 
Where  it  appears  from  the  evidence  of  the 
complainant,  in  a  suit  to  foreclose  a  mechanic's 
lien,  that  a  note.  Indorsed  in  blank  by  a  tiilrd 
person,  bas  been  given  for  the  amonnt  due,  the 
complainant  cannot  recover,  in  tbe  absence  of 
proof  that  sach  Indorsement  was  not  made  by 
way  of  guaranty,  since  the  presumption  Is  that  the 
Indorsement  was  a  gaaranty,  and  tbe  acceptance 
of  a  guarantied  note  is  a  waiver  of  the  lien. 

Appeal  from  appellate  court,  second  dis- 
trict. 

Petition  to  foreclose  a  mechanic's  lien. 
Complainant  obtained  a  decree  of  fore- 
closure, which  was  affirmed  by  the  appel- 
late court.    Defendants  appeal. 

<Sf.  R.  Moore,  for  appellants.  H.  K. 
Wheeler,  for  appellee. 

MAonuDER,  J.  This  to  a  petition  for  a 
mechanic's  lien  filed  by  the  appellee 
against  the  appellants,  and  is  tlie  same 
tese  which  was  before  us  once  before,  re- 
ported as  Kankalcee  Coal  Co.  v.  Crane 
Bros.  Manuf'g  Co.,  128  III.  627,21  N.E.  Rep. 
600.  We  reversed  the  case  because  the 
notes  given  for  the  engine  were  not  pro- 
duced nor  their  non-production  accounted 
for.  After  the  cause  was  reinstated  in  the 
court  below,  and  upon  the  second  hear- 
ing, the  three  notes  were  produced  by  the 
-petitioner  below,  the  appellee  bbre.  They 
are  signed  by  the  Kankakee' Coal  Com- 
pany, and  are  payable  to  tbe  order  of  tbe 
??rane  Bros.  Manufacturing  Company. 
Upon  the  back  of  each  of  thnm  the  name 
of  James  Mix  is  indorsed.  The  signature 
of  a  third  party,  indorsed  in  blank  on  the 
back  of  a  note  In  the  hands  of  the  payee.  Is 
presnmptlve  evidence  that  it  was  placed 
there  as  a  guaranty  at  tbe  time  of  the  exe- 
cution of  tbe  note.  Parkhurst  r.  Vail,  73 
111.  9i&.  Here  we  are  bound  to  presume 
that  Mix  indorsed  his  name  upon  the  notes 
as  a  guarantor  thereof  at  tbe  time  of  their 
execution,  and  before  their  delivery  to  the 
payee  therein,  the  petitioner  below.  No 
proof  was  introduced  to  overcome  the 
presumption  arising  upon  tbe  face  of  the 
papers.  The  notes  were  In  the  hands  of 
tbe  petlti«>ner,  and  were  produced  from 

>Beportea  by  Louis  BolMt,  Jr.,  Btq.,  of  the 
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its  possession  on  the  hearing.  No  at- 
tempt was  made  to  explain  how  or 
why  the  name  of  a  third  person  not  tbe 
payee  came  to  be  indorsed  upon  the  notes. 
If  Mix  did  not  assume  the  liability  of  a 
guarantor,  the  presumption  that  he  did 
should  have  been  rebutted  by  proof  of 
the  real  agreement  between  tbe  parties. 
Eberbart  y.  Page,  89  111.  550;  Bank  v. 
Nixon,  125  111.  615, 18  N.  £.  Rep.  203.  When 
the  manufacturing  company  accepted  the 
guaranty  of  Mix,  it  took  other  security 
than  that  of  the  mechanic's  lien.  Such  is 
the  Inevltableconcluslunfromtheevldence, 
as  the  record  now  stands.  We  have  held 
that  "taking  other  security,  either  on 
property  or  that  of  individuals  not  par- 
tics  to  the  transaction,  would  have  tbe 
effect  to  discharge  the  Hen."  Brady  v. 
Anderson, 24  111.  110;  Klnzey  v. Thomas, 28 
111.  502;  Gardner  v.  Hall,  29  111.  277;  Cros- 
key  v.  Corey,  48  111.  442;  Clark  v.  Moore, 
64  III.  27S.  We  must  therefore  hold  that 
the  petitioner  waived  its  lien  by  the  ac- 
ceptance of  the  guaranty  in  question.  It 
is  said  that  the  coal  company  should  have 
set  up  the  defense  of  a  waiver  by  tbe  tak- 
ing of  additional  security  In  Its  answer. 
But  tbe  petitioner,  claiming  to  have  a  me- 
chanic's lien,  and  seeking  to  enforce  such  a 
Hen,  itself  famished  tbe  proof  that  the  lien 
for  which  It  was  so  contending  had  been 
discharged.  The  third  and  fourth  assign- 
ments of  error  are  that  the  decree  Is  con- 
trary to  the  law  and  the  evidence,  and 
that  the  court  erred  In  decreeing  a  lieu  up- 
on the  land.  We  are  of  the  opinion  that 
these  errors  are  well  assigned.  The  judg- 
ment of  the  appellate  court  and  the  de- 
cree 4)f  the  circuit  court  are  reversed,  and 
the  cause  is  remanded  to  the  circuit  court. 
Reversed  and  remanded. 


CU8  ni.  U8) 

HlNTZ  ▼.  Oracpnbb.* 

(Supreme  Court  of  IlUncAa.    June  15, 1S91.)3 

SULKSBB— EVIDENOB— DaMAOBS— RbTISW  OH    AP- 
PBAL — InSTBUCTIOKS. 

1.  (?bere  tbe  slander  charged  Is  a  statement 
that  plaintiff  had  "confessed  that  she  stole  the 
money, "  the  introduction  of  evidence  as  to  whose 
money  the  witnesses  understood  to  be  referred  to 
is  not  prejudicial  error,  since  the  reference  to 
the  owner  of  the  money  does  not  aggravate  or  mit- 
igate the  charge  of  stealing. 

8.  Where  the  defense  is  jnstlflcation,  the  in- 
troduction of  evidence  by  plaintiff  to  the  effect 
that  the  alleged  confession  was  not  made,  before 
defendant  attempts  to  prove  the  confession,  is  not 
prejudicial  error. 

8.  Evidence  that  defendant,  when  asked  why 
he  made  charges  against  plaintiff,  said  that  he 
liad  a  gmdge  against.her  father,  is  competent  to 
prove  malice.  Distingniahlng  Stowell  v.  Beagle, 
67  111.  97. 

4.  The  pecuniary  clronmstances  of  the  de- 
fendant and  any  effort  he  may  have  made  to  have 
plaintiff  indicted,  are  circumstances  which  tbe 
jury  may  consider  in  flzing  the  damages  in  an 
action  for  slander. 

6.  Evidence  that  a  third  person  returned  part 
of  the  stolen  money  anonymously  through  the 
post -office  is  admissible  to  show  that  plaintiS 
was  not  the  thief. 

6.  Where  tbe  only  ground  relating  to  Instrao- 
tions  upon  which  a  motion  for  a  new  tarial  is 
based  is  the  refusal  to  give  certain  instructions, 

'Reported  by  Louis  Boisott  Jr.,  Esq.,  «t  th* 
Chicago  bar. 
'Petition  for  rehearing  pending. 
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the  correctness  of  tlie  instractiona  given  cannot 
be  questioned  on  appeal. 

7.  Exemplary  damages  may  be  awarded  for 
fUsely  speaking  actionable  words  without  proof 
of  express  malice. 

Appeal  from  appellate  court,  first  dis- 
trict.- 

GibboDB  <£  Karanagh,  for  appellant. 
Catting  Jt  Austin,  for  appellee. 

MAonnoBB,  J.  This  is  an  action  on  the 
ease  commenced  on  Jane  6,  1888,  in  the 
superior  court  of  Cook  county,  by  appellee 
against  appellant,  and  is  brought  for 
■lander.  The  verdict  and  judgment  were 
forttae  plaintiff  in  the  trial  court, and  such 
Judgment  has  been  aflSrmed  by  the  appel- 
late court.  The  maiden  name  of  the  plain- 
tiff was  Mary  Moldeuhauer,  and  such  was 
her  name  when  the  slander  Is  alleged  to 
have  been  uttered.  The  declaration  con- 
tains five  counts.  The  slanderous  words 
are  averred,  in  the  first  count,  to  have 
been  as  follows:  "Mary  Moldenhauer  has 
cnnressed  to  Mrs.  Vosburg  that  she  stole 
the  money, "  (meaning  the  money  of  Mrs. 
Emma  Kolberg;)  in  the  second  count,  as 
follows:  "Mary  Moldenhauer  has  stolen 
the  money,"  (meaning  the  money  ol  Mrs. 
Emma  Kolberg,)  "I  told  the  pastor  so 
to  his  eyes;"  in  the  tiiird  count,  as  fol- 
lows: "Mary  Moldenhauer  stole  Kol- 
berg's  money,"  (meaning,  etc.,  as  above;) 
in  the  fourth  count,  as  follows:  "Nobody 
else  but  Mary  Moldenhauer  has  stolen 
that  money,"  (meaning,  etc.,  as  above;) 
In  the  fifth  count,  as  follows:  "Mary 
Moldenhauer  has  stolen  Kolberg's  [mean- 
ing Mrs.  Emma  Kolbers's]  money.  I  can 
prove  it  by  five  or  six  witnesses."  These 
remarks  arealleged  to  have  been  made  be- 
fore different  persons  on  January  4  and 
February  11, 1888,  in  the  vlUlage  of  Des- 
plaines,  and  in  the  town  of  Maine. in  Cook 
county.  The  plea  was  not  guilty,  with  a 
atlpuiatlon  that  it  should  stand  as  a  good 
pleuuf]ustification,aneiringthetrnthofthe 
offense  charged,  and  that,  under  the  same, 
the  defendant  might  introduce  evidence  of 
the  truth  of  the  charge.  It  Is  admitted 
that  on  Monday,  October  17,  1887,  Mrs. 
Kolberg's  house  In  Desplalnes  was  broken 
open,  and  $80  in  money  were  stolen 
therefrom.  About  two  months  after- 
wards it  was  announced  in  the  church  of 
Bev.  P.  Groef,  a  Lutheran  minister,  that 
Mary  Moldenhuer  and  the  Rev.  Mr.  (}raup- 
ner,  also  a  Lutheran  minister,  would  be 
married.  Thereafter,  on  the  evening  of 
January  4,  1888,  the  defendant,  Hintz, 
with  three  others,  went  to  Groel's  house, 
and  there,  in  the  presence  of  Oroef  and  his 
wife  and  five  other  persons,  the  defendant 
protested  against  the  marriage,  and  nt- 
terd  the  words  set  forth  in  the  first  count. 
It  is  objected  that  one  or  two  of  the  wit- 
nesses to  this  Interview,  all  of  whom 
were  Germans,  were  allowed  to  state, 
when  asked  "whose  money  was  spoken 
of,"  that  "It  came  out  it  was  Mrs.  Kcl- 
berg's  money,"  and  that,  when  they  were 
talking  about  money,  "nothing  else  was 
meant  than  Mrs.  Kolberg's  money."  if 
the  words  had  been,  "she  confessed  that 
she  stole  the  money,"  and  the  vxltnessen 
bad  been  allowed  to  state  that  "she" 
meant  Mary  Moldeuhauer,  the   question 


and  answer  here  would  be  similar  to  tboae 
set  out  in  the  case,  referred  to  by  counsel, 
of  Strader  v.  Snyder,  67  111.  404.  But  here 
the  (vitnesses  did  not  state  what  person 
was  understood  by  them  to  have  been  re- 
ferred to  as  having  confessed  to  the  steal- 
ing, but  luerely  what  money  was  and«r- 
stood  to  have  been  referred  to  as  liaviog 
been  stolen.  The  gravnmcD  of  the 
charge,  as  laid  and  as  proven,  lay  In  tbe 
words,  "has  confessed  •  •  •  that  she 
stole  the  money. "  Whose  money  it  was. 
was  of  no  consequence,  since  it  is  impossi- 
ble that  a  charge  of  stealing,  or  of  con- 
fessing a  theft,  can  be  aggravated  or  miti- 
gated by  reference  to  the  -person  whose 
money  is  stolen.  Schmisseur  r.  Kreilich, 
92  III.  347-  But,  If  this  were  not  so.  de- 
fendant could  not  have  been  InJonMl,  as 
other  testimony  .than  that  objected  tu 
showed  that  tbe  money  referred  to  was 
Mrs.  Kolberg's  moue.v,  and  five  or  six 
witnesses  swear  that,  at  other  times  and 
places,  defendant  said:  "Mary  Molden- 
hauer stole  Kolberg's  money. " 

It  is  objected  that  Mrs.  Vosherg  was 
allowed  totestifythat  theplaintlff  didnot 
confess  to  her  that  she  had  stolen  tbe 
mone.v,  and  that  this  testimony  was  in- 
troduced by  the  plaintiff  before  defendant 
offered  any  evidence  to  show  that  such 
confession  had  been  made.  An  the  defend- 
ant had  on  file  what  was  in  effect  a  plea 
of  Justiflcation.  it  is  difficult  to  see  bow 
he  could  have  been  Injured  by  plaintiff's 
proof  of  no  confession  before  he  attempt- 
ed to  prove  a  confession.  If,  under  his 
plea,  he  had  offered  evidence  to  show  that 
there  had  been  a  confession,  plaintiff 
would  have  been  entitled  to  show  that  she 
had  not  so  confessed,  and  her  introduc- 
tion of  her  negative  proof  before  the  pro- 
duction of  his  affirmative  proof  was  an 
advantage,  rather  t'lian  an  injury,  to  bim. 
Plaintiff  had  introduced  testimony  tending 
to  show  that  the  defendant  had  stated 
that  plaintiff  had  made  a  confession  of 
havingstolen  the  money.  If  she  had  made 
such  a  confession,  then  his  statement  was 
true,  and  there  was  n  <  slander.  Unless 
plaintiff  showed  in  the  first  instance  that 
no  such  confession  had  been  made,  defend- 
ant's statement  that  it  bad  been  made 
could  not  be  regarded  as  slaoderons.  Au- 
gust Moldenhauer,  the  father  of  the  plain- 
tiff, testified'  to  a  conversation  he  bad  with 
the  defendant  in  January,  1889,  after  this 
suit  was  brought.  In  which  the  defendant 
referred  to  proceedings  then  pending  be- 
fore the  grand  jury  against  the  plaintiff, 
and  proposed  to  withdraw  them  if  the 
witness  would  stop  bis  daughter's  suit 
for  slander;  and  in  that  conversation  the 
father  says  that  he  asked  the  defendant 
why  he  did  not  let  his  daughter  aloue, 
and  defendant  replied  that  he  had  noth- 
ing against  the  plaintiff,  but  bad  a 
"grudge"  against  the  witness,  her  father, 
referring  to  a  bastardy  suit  formerly 
brought  against  defendant.  Defendant 
substantially  admits  that  be  told  the  fa- 
ther he  was  trying  to  get  even  with  him  on 
account  of  the  bastardy  proceeding.  It 
is  claimed  by  appellant  that  the  character 
of  the  proof  called  out  by  th?8  conversa- 
tion was  condemned  in  Stowell  v.  Beagie, 
67  111.  ))7,  and  York  v.  Pease,  2  Gray,  2Sl 


Digitized  by 


Google 


m.) 


QTY  or  LA  SALLE  t>.  PORTERFIELD. 


937 


Tbose  cases  held  that  It  was  erroneous  to 
admit  proul  ot  a  diflSculty  between  tlio 
defendant  and  plaintiff's  father,  or  oT  tbe 
existence  of  iiostile feelings  between  tht^m, 
because  socb  proof  does  not  show  malice 
on  tbe  part  of  the  defendant  towards  the 
plaintiff.  Bnt  there  was  here  no  attempt 
to  prove  by  witnesses  that  there  had  been 
a,  difficulty  between  plaintiff's  father  and 
tbe  defendant.  The  proof  here  was  as  Lo 
what  the  defendant  himself  said  about 
the  motives  which  Inflnenced  him  in  his 
conduct  towards  tbe  plaintiff.  Tbe  state- 
ments made  by  him  were  competent  testi- 
mony to  show  malice  on  his  part.  In  an 
ar.tlon  of  slander  the  plaintiff  may  pro te 
a  repetition  of  tbe  slander,  even  after  tlie 
com'n.encement  of  tbe  suit,  In  asrgrava- 
tion  of  damages.  Hatch  v.  Potter,  2  Oil- 
man, 725;  Btowell  v.  Beagle,  79  111.525. 
Among  tbe  circumstances  which  a  Jury 
may  take  into  consideration  In  fixing  the 
damages  in  a  case  of  Blunder  are  the  pecu- 
niary circumstances  and  standing  of  the 
defendant,  and  any  effort  wblcb  be  may 
have  made  to  have  the  plaintiff  Indicted. 
Harbison  v.  Shook,  41  111.  141.  Therefore 
the  testimony  In  regard  to  these  subjects 
was  properly  admitted.  Defendan  t  sought 
to  show,  by  certain  circumstantial  evi- 
dence, that  plaintiff  stole  the  money  from 
Mrs.  Kolberg.  Plaintiff  endeavored  to 
prove  certain  circumstances  which  point- 
ed to  another  person  as  the  thief,  and, 
among  these  circumstances,  was  the  re- 
turn, through  the  post-offlce,  in  an  anon- 
ymous way,  by  such  other  person,  of  such 
portion  of  tbe  stolen  money  as  tbe  owner 
thereof  was  willing  to  take  in  settlement 
ol  the  matter.  This  conduct  of  a  third 
party,  amounting  almost  to  a  confession 
of  guilt,  was  properly  shown,  as  tending 
to  prove  the  falsity  of  the  charge  that 
plaintiff  WHS  the  thief.  Some  other  objec- 
tions were  made  to  tbe  admission  of  tes- 
timony, which  it  would  require  too  much 
time  and  space  to  discuss,  but  which,  after 
a  careful  consideration  of  them,  we  do 
not  regard  as  sufficiently  well  taken  to 
Justify  a  reversal.  The  trial  court  refused 
to  give  any  of  tbe  Instructions  asked  by 
ell  her  party,  and  gave  one  instruction  ot 
its  own,  divided  into  sections.  The  appel- 
lant cannot  now,  before  this  court,  ques- 
tion tbe  correctness  of  any  section  of  tbe 
instruction  so  given,  because.  In  his  mo- 
tion for  a  new  trial  In  tbe  court  below,  he 
did  not  allege  tbe  ^ving  of  any  Improper 
instmctlon  as  a  reason  for  granting  a 
new  trial.  Tbe  only  grounds  relating  to 
Instructions,  upon  wblcb  tbe  motion  for  a 
new  trial  was  based,  were  tliat  tbe  trial 
court  refused  "  proper  instructions  asked 
for  by  the  defendant, "  and  refused  to  in- 
struct tbe  jury  to  disregard  certain  evi- 
dence of  the  plaintiff  tending  to  show  tbe 
111  will  and  malice  of  the  defendant  to- 
wards plaintiff's  father.  Nowhere,  among 
the  reasons  urged  In  support  of  the  mo- 
tion, is  it  stated  that  the  court  erred  In 
giving  the  instruction  which  it  did  give, 
or  any  section  thereof.  In  Railroad  Co.  v. 
McMath,  91  III.  104,  we  said:  "If  plaintiff 
In  error  had  filed  certain  points  In  writ- 
ing, particularly  specifying  the  grounds  ot 
bis  motion,  then  he  would,  of  course,  be 
confined  in  tbe  appellate  court  to  tbe  rea- 


sons jpeclfied  in  tbe  court  below,  and 
would  be  held  to  have  waived  all  causes 
for  a  new  trial  not  set  forth  in  his  writ- 
ten grounds." 

It  is,  however,  assigned  as  error  that 
tbe  court  refused  to  give  the  14th,  16th, 
and  21st  Instructions  asked  for  by  the  de- 
fendant. Tbese  Instructions  announced 
the  doctrine  that  the  plaintiff,  in  an  ac- 
tion tor  slander,  is  not  entitled  to  exem- 
plary damages,  unless  tbe  proof  shows 
express  malice  or  malice  In  fact.  S^uch  is 
not  the  law  in  this  state.  In  Scbmissenr 
V.  Kreilicb,  supra,  we  said:  "From  the 
speaking  ot  actionable  words,  mal'ce  is 
implied,  which  will  justify  the  ausessment 
ofexemplary  damages."  Hoaley  v.  Brooks. 
20  III.  116;  Harbison  v.  Shook,  supra; 
Flagg  v.  Roberts,  67  III.  485.  Where  the 
proof  shows  that  tbe  actionable  words 
were  spoken  by  the  defendant,  and  that 
the  slanderons  charge  contained  In  them 
is  untrue, then  the  law  implies  malice,and 
the  jury  are  authorized  to  give  exemplary 
damages,  and  not  merely  actual  or  com- 
pensatory damages.  It  is  tor  tbe  Jury  to 
determine,  from  all  tbe  facts  and  circum- 
stances In  thecase,how  much  tbe  exempla- 
ry damages  so  awarded  shall  be.  Facts 
tending  to  show  that  there  was  no  actual 
malice  may  be  proven  in  mitigation  of 
the  damages,  but  evidence  of  such  facts 
cannot  havethe  effect  of  withdrawing  the 
question  of  exemplary  damages  from  the 
jury.  The  refused  Instructions  of  the  de- 
fendant announced,  in  substance,  that 
the  Jury  should  find  for  the  defendant,  or 
should  award  tbe  plaintiff  only  nominal 
damages,  if  they  believe  from  the  evidence 
that  the  defendant  merely  repeated  the 
slanderous  words  as  something  be  bad 
heard  from  others,  or  reported  what  some 
one  else  had  said  to  him.  Proof  that 
plaintiff  acted  without  malice,  and  merely 
repeated  or  reported  what  he  had  beard 
from  others,  might  be  competent  as  miti- 
gating the  damages,  but  not  as  barring 
the  right  ot  the  plaintiff  to  recover  exem- 
plary damages.  In  Bergmann  V.Jones, 94 
N.Y.  51.lt  was  said:  "Where  the  false- 
ness of  tbe  libel  Is  proved,  as  a  general 
rnle,  it  is  sufficient  to  warrant  tbe  jury  ib 
giving  exemplary  damages. "  The  newly- 
discovered  evidence,  referred  to  in  tbe  aiS- 
davits  filed  In  support  of  tbe  motion  for  a 
new  trial,  was  merely  cumulative  in  its 
character,  and  a  new  trial  will  not  be 
granted  for  the  production  of  such  evi- 
dence. Langdon  v.  People.  133  111.  382,  24 
N.  E.  Rep.  874.  Tbe  Judgment  ot  tbe  ap- 
pellate court  is  aflirmed. 


(1S8  111.  UQ 

CiTT  OF  La  Salle  t.  Porterfield.> 
(Supreme  Court  <ff  IWinois.   June  16, 1891.) 

MCNICIPAL  CORPORATIONa  —  Nbougbncs— NoTics 
— Damages — iNSTBtrorioNS — Aider  bt  Vkhdict. 
1.  In  an  action  against  a  city  for  personal  in- 
juries caused  by  the  defective  condition  of  a  cut- 
vert,  an  allegauou  that  the  "unsafe  oondltloa  of 
said  culvert  had  for  a  long  time  been  well  knows 
to  the  municipal  aatharities"  may  be  sustained 
by  evidence  that  the  culvert's  unsafe  oondiUoa 
had  existed  so  long  before  the  accident  that  tbs 

'Reported  by  Lonis  Boisot,  Jr.,  Bsq.,  ot  tbm 
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city  offloen  mlffht  bare  discovered  itbythense 
of  reaaonablfl  diligenoe. 

3.  It  is  proper  to  instruct  tbe  Jury  that,  if 
they  find  for  plaiutiff,  he  would  be  eutitled  to 
recover  for  pain  and  anguish,  damages  to  his 
person,  loss  of  time,  and  expense,  provided  the 
jury  believe  "that  the  platntifl  has  been  damaged 
In  the  regards  aforesaid,  and  generally  the  plain- 
tiff will,  if  the  ]ury  And  tbe  defendant  guilty,  be 
entitled  to  recover  all  damages  alleged  in  the 
deolaration  which  they  may  believe  from  the  ev- 
idence he  has  sustained  by  reason  of  said  injorv." 

3.  Where  no  evidence  is  introduced  tending 
to  prove  that  plaintiff  received  any  injuries  other 
than  those  charged  in  the  declaration,  an  instruc- 
tion that  the  }ury  are  to  determine  the  damages 
"Aram  tiie  nature  and  character  of  the  injuries  re- 
ceived. If  any, "  is  not  open  to  the  objection  that 
it  does  not  confine  the  juiyto  injuries  received  at 
the  time  of  the  accident  in  question. 

4.  Wherever  there  la  neglect  on  the  part  of 
city  ofScers  to  make  sufQciently  frequent  exam- 
ination ot  culverts  in  the  streets,  the  city  will 
not  be  relieved  from  liability  for  accidents  caused 
by  a  defect  in  such  a  culvert  by  the  fact  that  the 
culvert  was  properly  constructed,  and  appeared 
to  be  in  safe  condition. 

6.  A  verdict  for  the  plaintiff  cures  any  mere 
wnbiguity  in  the  declaration  in  regard  to  the 
cause  of  the  injuries  received  by  the  plaintiff. 

Appeal  from  appellate  court,  second 
district. 

Action  by  James  Porterfleld  against  the 
city  of  La  Salleforpersonal  injuries  received 
bybim  from  a  n  accident  caused  by  ii  detect- 
ive cnlvert.  Plaintiff  obtained  judgment, 
which  was  affirmed  by  the  appellate  court. 
Defendant  appeals.  Tbe  second  and  tbird 
Instrnctlons  given  at  plaintiff's  request 
were  as  follows:  "(2)  If  the  jury  find  for 
the  plaintiff,  they  should  assess  the  plain- 
tiff's damages,  and  In  asBi-ssIng  his  dam- 
ages tlie  plaintiff  will  be  entitled  to  re' 
cover  for  any  pnin  and  anguish  which 
he  has  suffered,  or  will  hereafter  suffer,  in 
consequence  of  said  injury ;  for  any  and  all 
damagres  to  his  person,  permanent  or  oth- 
erwise, occasioned  by  said  Injury:  for  loss- 
of  time,  It  any  be  proved,  occasioned  by 
said  Injury ;  tor  expense  incurred  In  a  rea- 
sonable effort  to  effect  a  cure  of  said  in- 
Jury,— provided  the  Jury  believe  from  the 
evidence  that  the  plaintiff  has  been  dam- 
aged In  the  regards  aforesaid;  and  gener- 
ally the  plalntllT  will,  if  the  Jury  find  the 
defendant  t^ullty,  be  entitled  to  recover  all 
damages  alleged  In  the  declaration  which 
they  may  believe  from  the  evidence  he  hns 
sustained  by  reason  of  said  Injury.  (3)  It 
Is  not  necessary  for  the  plaintiff,  nor  will 
the  law  permit  him,  to  put  witnesses  upon 
the  stand  for  the  purpose  of  testifying  as 
to  the  amount  of  damaKes  which  the  Jnry 
Should  award  the  plaintiff  if  under  the  In- 
structions of  the  court  they  flud  n  verdict 
In  his  favor.  This  is  a  question  solely  for 
tbe  Jury  to  determine  from  the  nature  and 
character  ot  Ihii  Injuries  received.  It  any, 
and  the  extent  ot  such  injuries,  and  wheth- 
er they  are  of  a  permanent  character,  and 
this  the  Jury  must  determine  according  to 
their  best  Judgment  from  the  evidence  In 
the  case,  and  give  him  such  damages  as 
will  reasonably  compensate  him  tor  the 
injury  the  evidence  shows  he  has  sus- 
tained. " 

O'Connor,  Danran  A  Kckles  and  F.  J. 
O'Brien,  for  appellant.  Eldredpre  &  El- 
dredge  and  Brewer  &  Struwa,  tor  appel- 
lee. 


ScnoLriBLD,  0.  J.  Tbe  only  questions  In 
the  arguments  before  us  proper  for  our 
consideration  arise  upon  the  ^riving  and 
refusing  of  Instructions  and  the  overroling; 
ot  tbe  motion  In  arrest  of  judgment. 

1.  It  Is  contended  that  the  first  instruc- 
tlou  given  at  the  Instance  ot  appellee  is 
erroneous  In  telling  the  jury  that,  if  the 
bridge  orculvert  "  was  at  that  timeunsafe 
and  out  ot  repair  by  reason  ot  a  want  of 
ordinary  and  reasonable  care  for  such  a 
length  «t  time  that  by  tbe  use  of  reason- 
able and  ordinary  diligence  the-defendant 
might  have  known  the  fact,  or  If  the  de- 
fendant did  In  tact  knowtbateuch  culvert 
or  bridge  was  out  of  repair  by  reason  of 
such  want  of  ordinary  reasonable  care ; " 
that,  if  appellee  was  Injured  by  reason  of 
such  defect,  he  was  entitled  to  recover,  be- 
cause the  declaration  alleges  actual  knowl- 
edge, and  that  must  have  been  proved. 
The  objection  is  untenable.  The  allega- 
tion In  the  declaration  Is  simply  that  the 
"insufficient  and  unsafe  condition  of  said 
bridge  or  culvert  had  for  a  long  time  prior 
thereto  •  »  •  been  well  known  to  the 
municipal  authorities  of  the  city  of  La 
Balle;"  and  this  is  sufficiently  proved  by 
evidence  that  the  insufficient  and  unsafe 
condition  of  tbe  bridge  bad  existed  for 
such  a  length  ot  time  before  tbe  Injury 
complained  ot  that  the  municipal  authori- 
ties ot  that  city  might  have  discovered  It 
by  the  use  ot  reasonable  diligence.  City  of 
Bpringfleld  v.  Doyle,  76  111.  202.  See,  also, 
City  of  Chicago  v.  Dalle,  115  III.  38B.  5  N.  E. 
Rep.  578;  City  of  Sterilng  v.  Merrill,  124  111. 
522, 17  N.  E.  Rep.  6. 

2.  Objection  Is  urged  against  the  second 
Instruction  given  at  the  instance  ot  ap- 
pellee on  the  grounds:  (1)  That  the  Jury 
are  not  restricted  thereby  to  the  damages 
proved;  and  (2)  that  there  Is  an  intima- 
tion therein  to  the  Jury  that  they  should 
give  the  full  amount  of  f5,000,  claimed  in 
the  declaration.  We  do  not  think  the  in- 
struction, when  tulrly  construed,  liable  to 
either  objection.  The  clause,  "provided 
the  jury  believe  from  the  evidence  that  the 
plaintiff  has  been  damaged  in  the  regards 
aforesaid,"  clearly  relates  back  to  and 
qualifies  each  item  which  tbe  preceding 
part  of  the  Instruction  tells  the  Jury  is 
competent  to  be  considered  as  an  element 
ot  damage.  Tbe  concluding  part  of  the 
Instruction  In  distinct  itnd  clear  language 
tells  the  jury  that.  It  they  find  tbe  defend- 
ant guilty,  the  plaintiff  will  be  entitled  to 
recover,  not  the  amount  or  sum  ot  dam- 
ages as  laid  in  the  declaration,  but  "all 
damages  alleged  in  tbe  declaration  wbicb 
they  may  believe  from  the  evidence  be  has 
sustained  by  reason  of  said  Injury."  It 
would,  in  our  opinion,  be  difficult  to  im- 
prove upon  this  language;  and  we  there- 
fore think  It  impossible  that  it  could  have 
misled  the  jury  in  any  respect. 

8.  It  is  only  objected  that  the  third  in- 
struction given  at  tbe  Instance  of  appellee 
does  not  confine  the  Jury  In  assessing  dam- 
ages to  Injuries  received  at  the  time  ot  the 
accident  In  question.  But  the  instruction 
expressly  tells  the  Jury  that  tbe  question 
of  damages  is  tor  the  Jury  to  detenuiue 
"from  the  nature  and  character  ot  the  la- 
Juries  received,  If  any  ;"  and  there  was  no 
(evidence  admitted  upon  the  trial  tending 
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to  prove  that  the  "ininrles  received  were 
other  than  those  Injariee  received  by  ap- 
pellee by  reason  of  the  insnfflctent  and  de- 
fective condltluD  of  the  bridee  or  culvert, 
and.  BO  applying  the  instiuctlon  to  the 
evldence.lt  was  accurate.  The  concluding 
part  of  the  Instruction  is  criticised  as  as- 
suming that  the  Jnry  ranst  award  some 
amount  of  damages.  This  is  not  a  fair 
constrpctlon  of  the  laiignage  employed. 
That  language  is:  The  jury  will  "give 
him  such  damages  as  will  reasonably  com- 
pensate him  for  the  injury  the  evidence 
shows  he  has  sustained;"  and  so,  if  the 
evidence  shows  he  has  sostalued  no  injury 
the  Jury  will  award  him  no  damages.  As 
Is  the  injury  proved,  so  will  the  damageti 
be  assessed.  We  cannot  believe  that  any 
inrymau  would  understand  the  language 
as  meaning  anything  different  from  this. 

4.  Counsel  for  appellant  Insist  that  the 
court  erred  in  refusing  to  give  Its  sixth  In- 
struction as  asked.  In  the  following  lan- 
guage: "11  the  ]ary  believe  from  the  evi- 
dence that  the  street  In  which  the  defect  Is 
alleged  to  have  been,  and  where  the  plain- 
tiff is  alleged  to  have  been  injured,  was 
properly  and  safely  constructed, and  prior 
and  np  to  the  time  of  the  alleged  Injury 
It  appeared  to  be  in  a  proper  and  safe 
condition,  then.  If  the  jury  further  believe 
from  the  evidence  that  the  ofBcers  of  the 
defendant  bad  no  actual  knowledge  of  any 
defect  in  said  street,  then,  in  that  case, 
the  defendant  Is  not  liable  for  the  alleged 
injury,  and  th»  jury  should  find  the  de- 
fendant not  guilty."  This,  It  will  be  ob- 
served, assumes  that  appellee's  ofUcers 
owed  no  affirmative  duty  of  observa- 
tion and  inquiry  to  ascertain  whether  Its 
bridges,  culverts,  etc.,  were  in  fact  safe  for 
public  travel.  It  Is  the  duty  of  municipal 
officers  to  use  ordinary  care  In  keeping  Its 
brldgett,  cnlverts,  etc..  In  safe  condition 
for  public  travel,  aud  this  Involves  the  An- 
ticipation of  defects  that  are  the  natural 
and  ordinary  result  of  use  and  climate 
influences,  and  so,  whenever  there  is  neg- 
lect on  the  part  of  the  proper  officers  to 
make  a  sufficiently  frequent  examination 
of  a  particular  structure,  a  municipality 
will  not  be  relieved  from  liability ,  although 
the  defect  may  not  be  open  and  notorious. 
Elliott,  Boada  &  S.  p.  462,  and  authorities 
there  cited.  See,  also,  to  like  effect,  Steb- 
bins  V.  Keene  Tp.,  56  Mich.  652,  22  N.  W. 
Bap.  37;  Village  of  Falrbnry  v.  Bogers,  98 
111.557;  City  of  Sterling  v.  Merrill,  124  111. 
522. 17  N.  E.  Rep.  6. 

6.  It  is  contended  there  was  also  error 
in  refusing  to  give  the  ninth  of  appellant's 
InstmctlonB  as  asked.  It  Is  enough  to  say 
in  answer  to  this  that  there  Is  not  a  lege] 
proposition  asserted  in  that  Instruction 
that  is  not  sufficiently  expressed  in  other 
instructions  which  were  given  at  the  In- 
stance of  appellant. 

6.  It  is  contended  that  the  declaration 
is  insufficient  to  sustain  the  judgment.  It 
is  evident  that  this  objectlun  is  urged 
with  no  expectation  that  it  will  be  rus- 
taiued,  because  counsel  have  not  anywhere 
presented  us  with  u  printed  copy  of  the  dec- 
laration. But,  waiving  this,  we  have  gone 
to  the  record,  and  read  the  declaration  as 
therein  transcribed, and  wethlnk, almost, 
itmlgbtouly  be  urged  that  Its  phraseology 


in  respect  ,of  the  cause  Of  the  injuries  al- 
leged to  have  been  received  is  ambiguous-, 
and  this  is  cured  by  the  verdict.  The  evi- 
dence we  are  to  assume  must  have  proved 
that  the  injuries  received  by  appellee  were 
In  fact  caused  by  the  breaking  down  of 
the  bridge  or  culvert,  and  thus  the  verdict 
of  the  jury  cures  the  defect  claimed  to  ex- 
ist in  the  declaration.  1  Chit.  PI.  679  et 
seq.  The  judgment  of  the  appellate  court 
is  affirmed. 

(188  ni.  »B) 

CocRRANet «/.  V.  Village  of  Pahk  Bidge.» 

(Supreme  Court  of  HUnois.    June  16, 1891.) 

MaiaCIPAL  COBPOBATIONS — Sbwbbs— Sfeoui>  As- 
BESSHENT-^HioBWATB— Review. 

1.  Under  Rev.  Bt  111.  o.  24,  art.  9,  i  1,  which 
aathorizes  cities  and  vlUa^s  "to  make  local  im- 
provementa  by  special  assessment, "  a  village  may 
levy  a  spscial  assessment  for  the  construction  of 
a  sower  which  lies  partly  outside  the  corporate 
limits,  where  it  is  necessary  to  extend  the  sewer 
beyond  such  limits  in  order  to  obtain  an  outlet.  ' 
Following  Shieve  v.  Town  of  Cicero,  129  lU.  226, 
21  N.  E.  Rep.  815. 

8.  An  ordinance  providing  for  the  oonstmo- 
tion  of  a  sewer  having  48  mflimoles,  to  be  located 
*'one  at  each  crossing  and  abutting  street,  and 
the  remainder  at  such  intermediate  points  as  the 
engineer  in  charge  may  select, "  Is  sufBciently 
speolflo  as  to  the  location  of  the  manholes.  Fol- 
lowing City  of  Springfield  v.  Hathus,  124  Ul.  88, 
16  nTe.  Rep.  92. 

8.  It  is  no  objection  to  the  confirmation  of  a 
special  assessment  to  pay  for  a  sewer  to  be  locat- 
ed partly  on  a  highway  outside  the  village  that 
the  village  authorities  fall  to  show  that  they  had 
obtained  the  right  to  occupy  the  highway  before 
the  assessment  was  made. 

4.  The  commissionwB  of  highways  have  im- 
plied authority  to  allow  a  village  to  construct  a 
sewer  in  a  higbway  in  their  town. 

6.  Where  an  order  conllrmiiig  a  special  assess- 
ment is  made  after  a  trial  by  the  court,  a  jnry 
having  been  waived,  and  uo  motion  for  a  new 
trial  is  made,  and  no  exception  taken  to  the  find- 
ing and  judgment,  the  question  whether  the  judg- 
ment Is  sustained  by  the  evidence  cannot  be 
raised  on  appeal. 

Appeal  from  Cook  county  court;  Fbank 
ScABo,  Judge. 

E.  J.  Wbitebead,  C.  E.  Ptckard,  and  A. 
W.  Piilver,  for  appellants.  Hoync,  Fol- 
iHDsbee  &  O'CoDDor  and  J.  A.  PbeJpa,  for 
appellee. 

Craio,  J.  This  is  an  appeal  from  a 
judgment  of  the  county  court  of  Cook 
county  conUrmlng  a  special  assessment 
levied  for  the  purpose  of  paying  for  the 
construction  of  a  sewer  in  the  village  of 
Park  Ridge,  in  Cook  county.  The  follow- 
ing objections  are  urged  against  the  valid- 
ity olthe  proceedings:  "(1)  Tbeordlnance 
is  void  because  (a)  it  provides  for  the. 
building  of  a  sewer,  a  large  part  of  which 
is  located  outside  the  corporate  limits  of 
the  village,  and  (6J  because  it  falls  to 
specify  the  location  of  the  manholes  pro- 
vided by  the  ordinance  to  be  built  In  connec- 
tion with  the  sewer,  ^nd  (c)  because  helther 
the  village  nor  any  other  body  or  authori- 
ty has  the  power  to  build  such  a  sewer  In 
a  public  highway  outside  the  limits  of  the 
village.  (2)  The  assesBment  is  void  (a) 
because  It  Is  baued  on  beneflts  that  will  re- 
sult, not  from  the  improvement  Itself,  but 

'Reported  by  liOOis  Boisot,- Jr.,  Esq.,  of  the 
Chicago  bar. 
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from  lmproTem«mt8  which  may  be  cod- 
Btmeted  in  the  fatnre  In  connection  with 
the  proposed  sewers,  and  (b)  becaosc  the 
Rums  asaesBed  against  a  large  part  ot  the 
property  are  for  speculative  benefits,  and 
not  actual  benefits,  and  (r)  becausedistiuc> 
tion  between  general  benefits  and  special 
benefits  has  not  been  observed  in  this  pro- 
ceeding. " 

The  village  ot  Parte  Ridge  is  situated  on 
the  line  ot  the  Chicago  &  Northwestern 
Railroad,  about  midway  between  the 
north  branch  of  the  Chicago  river  on  the 
east,  and  the  DeHplBines  river  on  the  west, 
about  a  mile  and  a  halt  from  each.  The 
village  is  built  on  a  ridge  running  in  a 
northerly  and  southerly  direction  the  en- 
tire length  of  the  village.  The  first  section 
ot  the  ordinance  providing  for  the  im- 
provement, provided  that  a  sewer  should 
DC  constructed  from  the  east  bank  of  the 
Desplaines  river  to  the  center  line  of  Green- 
wood avenue,  and  from  that  point  to  Cen- 
ter street;  thence  east,  to  a  point  100  feet 
west  of  the  westerly  line  of  Park  avenun. 
It  does  not  appear  from  the  ordinance 
that  the  Desplaines  river  is  outside  of  the 
incorporated  limitR  of  the  village:  but,  on 
the  hearing,  evidence  was  introduced 
■bowing  that  the  western  boundary  of  the 
Tillage  was  about  4,000feet  east  of  the  river. 
It  also  appears  that  there  Is  no  outlet  for 
the  sewerage  of  the  village,  except  the 
Chicago  river  on  the  east,  or  the  Desplaines 
river  on  the  west;  and  the  question  pre- 
sented is  whether  the  village  hod  the  pow- 
er to  go  outside  of  Its  corporate  limits, 
and  obtain  an  outlet.  Section  1,  art.  9, 
c.  21,  Rev.  St.,  provides:  "The  corporate 
authorities  ot  cities  and  villages  are  here- 
by vested  with  power  to  make  local  Im- 
provements by  special  assessment  »  •  • 
as  they  shall  by  ordinance  prescribe."  It 
may  be  conceded  that  a  municipal  cor- 
poration cannot,  as  a  general  rule,  exer- 
cise its  powei-s  beyond  its  own  limits.  It 
it  has  power  to  do  so,  that  power  must 
come  from  a  statute  which  directly  or  In- 
directly confers  the  power.  Thesection  ot 
the  statute,  supra,  which  confers  authori- 
ty on  a  village  to  make  local  improve- 
ments by  special  assessments,  was  no 
doubt  intended  to  confine  the  improve- 
ment to  the  territory  within  the  incorpo- 
rated limits  ot  the  village,  and  under  the 
statute  the  corporate  authorities  ot  the 
village  would  have  no  power  to  make  im- 
provements in  territory  outside  or  its  in- 
corporated limits.  But  what  is  the  object 
^nd  true  scope  of  the  improvement  under 
consideration?  Is  it  one  within  or  out- 
side of  the  incorporated  limits  of  the  vil- 
lage? The  object  was  to  furnish  sewer- 
age tor  the  inhabitants  of  the  village. 
The  improvement  was  for  the  benefit  of 
those  then  residing  within  the  incorporate 
limits  of  the  Tillage,  and  for  them  alone; 
but,  in  order  to  make  the  sewer  a  success, 
in  order  to  make  the 'improvement  of  any 
benefit  to  any  person  in  the  village,  it 
must  have  an  outlet.  No  outlet  could  be 
found  within  the  incorporated  limits.  It 
became,  therefore,  absolutely  necessary 
to  extend  the  sewer  a  short  distance  out- 
aide  of  the  Incorporated  limits  in  order  to 
obtain  an  outlet.  In  order  to  carry  out 
the  true  scope  and  object  of  the  ordinance 


providing  tor  the  improvement,  it  became 
necessary  to  expend  money  outside  of  the 
Incorporated  limits  of  the  village;  but  it 
does  not  follow,  because  that  is  the  case, 
that  the  assessment  here  is  made  for  an 
improvement  outside  of  the  village.  The 
construction  of  the  sewer  from  ttie  incor- 
porated limits  of  the  village  to  Desplaines 
river  is  not  an  improvement  in  that  terri- 
tory, but  Is  one  for  the  village,  rendered  a 
necessity  from  the  geographical  condition 
of  the  land  upon  which  tbeviiiage  islocat- 
ed.  The  power  to  construct  a  sewer, 
within  the  Incorporated  limits  of  a  village, 
would  be  a  useless  one,  unless  the  sewer 
could  be  connected  with  an  outlet;  and. 
should  we  hold  that  the  statute  prohibit- 
ed a  village  or  incorporated  town  from 
extending  a  sewer  or  drain  beyond  the  in- 
corporated limits  when  it  was  necessary 
to  do  so  to  obtain  an  outlet,  such  a  con- 
struction would  defeat  the  obvious  inten- 
tion of  the  legislature  in  passing  the  stat- 
ute.  In  Shreve  v.  Town  of  Cicero,  129  111. 
226,  21  N.  E.  Rep.  815,  we  had  occasion  to 
consider  the  same  qnestion ;  and  we  there 
held  that,  where  no  suitable  outlet  for  a 
sewer  can  be  found  in  the  town  making 
the  same,  its  extension  into  an  adjoining 
town,  to  a  proper  outlet,  could  not  be  re- 
garded as  a  violation  of  the  statute.  The 
samernlehas  been  adopted  in  otherstates. 
See  aty  ot  Coldwater  v.  Tucker,  36  Mich. 
474. 

The  next  objection  to  the  ordinance  is 
that  it  does  not  sufllciently  specify  the  lo- 
cation of  the  manholes.  Upon  this  branch 
ot  the  case  the  ordinance  provides  as  fol- 
lows: "Forty -eight  manholes  are  to  be 
built  upon  said  sewer,  and  located  as  fol- 
lows: One  at  each  crossing,  and  abut- 
ting streec,  and  the  remainder  at  such  in- 
termediate points  OS  theengineer  in  charge 
may  select."  In  City  of  Springfield  v. 
Ma  thus.  124  111.  88, 16  N.  E.  Rep.  92,  the  ordi- 
nance involved  provided:  "Said  sewer 
shall  be  two  feet  inside  diameter,  and  shall 
be  constructed  ot  the  best  brick  and 
cement,  in  the  best  workman-like  manner, 
with  necessary  manholes  and  inlets  for 
surface  drainage  ot  thestreet  and  adjacent 
property."  The  ordinance  was  objected 
to  upon  the  same  ground  as  here,  and  it 
was  held  that  the  ordinance  was  suffi- 
ciently certain  in  giving  the  location  of 
the  manholes.  The  decision  in  that  case 
is  conclusive  of  the  question  raised  here. 

The  next  objection  Interposed  is  that 
the  village  authorities  failed  to  show  that 
they  had  procured  the  right  to  construct 
a  sewer  in  the  higliway  outside  of  the 
village.  The  fact  that  the  village  authori- 
ties failed  to  show  that  they  had  obtained 
the  right  to  occupy  the  highway  before 
the  ordinance  was  passed  or  before  the 
assessment  was  made  did  not,  in  our  Judg- 
ment, invalidate  the  ordinance  or  the  as- 
sessment. In  Village  of  Hyde  Park  v. 
Borden,  94  III.  26,  it  was  held  that  the 
statute  does  not  require  that  an  ordinance 
for  the  construction  of  a  sewer  by  a  mu- 
nicipal corporation  shall  make  any  pro- 
vision tor  acquiring  the  right  to  make  the 
improvement  upon  the  property  of  others; 
but  It  provides  that,  after  the  passage  of 
an  ordinance  for  an  Improvement  the 
making  of  which  will  require  that  private 
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property  be  taken,  then  the  city  or  vil- 
lage Bhall  file  a  petition  for  the  ascertatn- 
roent  of  the  compensation  to  be  paid,  U  it 
cannot  be  agreed  upon  by  the  parties.  It, 
therefore,  the  highway  In  which  the  sewer 
was  to  be  conotructed  Is  to  be  regarded 
BH  private  property,  the  village  aathorl- 
tiee  were  not  required.  In  advance  of  the 
passage  of  the  ordinance,  in  making  the 
assessment,  to  acquire  the  right  to  occupy 
the  street. 

It  is  also  said  that  the  commtssionerB  of 
highways  have  no  authority  to  grant  the 
right  tu  the  village  authorities  to  con- 
struct a  sewer  in  the  highway.  We  do 
not  regard  this  position  as  well  taken. 
The  statute  confers  upon  the  commisslon- 
ers  of  highways  In  the  several  towns  the 
care  and  snperlntendence  of  all  highways 
in  their  respective  towns,  and,  while  there 
is  no  specific  act  authorizing  thera  to  au- 
thorize a  village  or  incorporated  town  to 
construct  In  the  high  way  a  sewer,  the  gen- 
eral power  is  broad  enough  to  authorize 
them  to  grant  consent  to  any  act  which 
may  be  of  benefit  to  the  highway,  such  as 
the  construction  of  a  drain  or  sewer  there- 
in. 

It  Is  next  insisted  that  the  Judgment 
confirming  the  assessment  Is  erroneous 
because  the  assessment  is  based  on  bene- 
fits that  will  result,  not  from  the  Im- 
provement itself,  bat  from  improvements 
which  may  be  constructed  In  the  future, 
and  because  the  sums  assessed  against  a 
large  part  of  the  property  are  for  specula- 
tive benefits.  The  question  raised  under 
this  branch  of  the  argument  is  whether 
the  judgment  Is  sustained  by  the  evidence. 
Upon  looking  into  the  record,  it  appears 
that  a  jury  was  waived,  and  a  hearing 
was  bad  before  the  court.  No  motion 
was  made  for  a  new  trial,  nor  was  any 
exception  preserved  to  the  finding  and  judg- 
ment of  the  court.  The  decisions  of  this 
court  are  uniform,  and  the  law  may  be 
regarded  as  well  settled,  that  where  a 
cause  Is  tried  by  the  court  without  a  jury, 
and  no  exception  is  taken  to  the  finding 
of  the  court  or  to  the  rendering  of  judg- 
ment, and  preserved  in  a  bill  of  exceptions, 
the  finding  and  jadgment  cannot  be  as- 
aigned  for  error.  Martin  v.  Foulke,  114 
111.  206;  Insurance  Co.  v.  Peck,  126  ill.  493, 
18  N.  E.  Bep.  752.  The  Judgment  of  the 
county  court  will  be  afSmied. 


(138  III.  MS) 

Glos  et  ax.  r.  Bandolph.* 
{Supreme  Court  of  nUnoii.    June  15, 1891.) 

TaX-DEBD— QCIBTISO  TiTLS— EVIDKSOK. 

1.  The  omission  of  the  coanty  clerk  to  certify 
the  record  ot  delinquent  real  estate  as  required 
by  Rev.  St.  111.  c.  120,  {  194,  invalidates  a  tax- 
sale  made  thereon,  since  the  certificate  is  Qie 
process  nnder  whion  the  sale  is  made. 

3.  In  an  action  to  set  aside  an  invalid  tax 
deed  as  a  cloud  on  title,  oral  testimony,  not  ob- 
jected to,  that  complainant  is  the  owner  of  the 
land,  together  with  the  introduction  in  evidence 
of  the  trustee's  deed  under  which  he  claims  title, 
and  the  trust-deed  pursuant  to  which  such  trus- 
tee's deed  was  given,  is  sufflcient  evidence  of  com- 
plainant's title. 

'Reported  by  Louis  Boisoti  Jr.,  'Esq.,  of  the 
Chicago  bar. 


Appeal  from  circuit  court,  Du  Page 
county ;  C.  W.  Upton,  Judge. 

B.  S.  Mecartnejr^tor  appellants.  Thorn- 
aa  S.  McClelland,  for  appellee. 

MAonuDisR,  J.  This  Is  a  bill  filed  to  set 
aside  a  tax-deed  as  a  cloud  upon  the  title. 
The  decree  below  was  in  favor  of  the  com- 
plainant. The  tax-deed  is  Invalid  for  the 
reason  that  the  clerk  did  not  make  and 
enter  upon  the  record  the  certificate  re- 
quired by  section  194  of  the  revenue  act. 
Kev.  St.  c.  120;  Starr  &  C.  Ann.  St.  p.  2093. 
Such  certificate  Is  the  process  on  which 
real  property  shall  be  sold  for  taxes ;  and 
there  being  no  process  under  which  the 
ofi[icer  making  the  S6ile  was  authorized  to. 
act,  the  sale  was  void.  Ames  v.  Sankey, 
128  111,523,  21  N.  E.  Bep.  579;  Ogden  v. 
Bemis,  125  111.  105,  17  N.  E.  Rep.  55.  The 
proof  shows  that  the  property  was  va- 
cant and  unoccupied  at  the  time  of  filing 
the  bill,  such  proof  having  been  made 
since  the  case  was  here  before.  Glos  ▼. 
Randolph,  133  111.  197,  24  N.  E.  Rep.  426. 
Appellant  claims  that  appellee,  who  was 
complainant  below,  did  not  prove  herself 
to  be  the  owner  of  the  property.  The  bill 
alleges  that  the  coniplalnant  is  the  owner 
in  fee  of  the  land,  and  that  she  derived  her 
title  through  a  trustee's  deed,  executed 
and  delivered  to  her  by  .Toseph  F.  Ran- 
dolph, trustee,  whicb  trustee's  deed  was 
made  and  recorded  on  Juue  15,  1880.  It  is 
further  alleged  in  the  bill  that  the  trustee's 
deed  was  so  made  under  and  in  pursuance 
of  a  trust-deed,  executed  and  delivered  by 
Gilbert  Thayer  and  wife  to  said  Randolph, 
us  trustee,  to  secure  certain  notes  of  said 
Thayer,  dated  July  31,  1875,  and  that  such 
trust-deed  was  recorded  on  August  20, 
1875.  The  tax-deed  was  issued  in  Janu- 
ary, 1888,  in  pursuance  of  a  sale  on  July 
15,  1885,  for  the  taxes  of  1884.  tipon  the 
hearing  in  the  court  below  the  defendants, 
who  are  appellants  here,  introduced  no 
evidence  whatever.  The  complainant  In- 
troduced in  evidence  the  trust-deed  and 
the  trustee's  deed  above  mentioned.  They 
were  objected  to  by  the  defendants,  but 
the  record  does  not  show  any  specific 
ground  or  reason  for  the  objection. 
Whatever  title  the  complainant  acquired 
by  the  trustee's  deed  to  her  will  be  pre- 
sumed to  have  continued  in  her  until  the 
filing  of  the  original  bill  herein  on  August 
28, 1888,  It  not  being  shown  that  she  ever 
at  any  time  parted  with  such  title.  The 
trust-deed  and  sale  thereunder  and 
trustee's  deed  all  seem  to  be  regular,  and 
the  sale  and  trustee's  deed  appear  to  have 
been  conducted  in  strict  accordance  with 
the  powers  conferred  upon  the  trustee  by  . 
the  trust-deed.  In  addition  to  the  proof 
of  the  title  furnished  by  these  deeds,  the 
solicitor  of  the  complainant  testified  oral- 
ly upon  the  bearing  that  hisclient  was  the 
owner  of  the  land.  While  such  testimony 
is  wholly  incompetent  when  objected  to, 
(Kirkpatrick  v.  Dark,  182  III.  142,  24  N.  E. 
Rep.  71, )  yet  in  the  present  case  the  testi- 
mony was  permitted  to  come  in  without 
objection  from  the  defendants;  and,  being 
thus  in,  without  objection,  it  is  sufficient, 
in  connection  with  the  documentary  evi- 
dence of  title,  to  make  a  prtma,  Ac/ecase  of 
ownership  as  against  a  void  tax-deed  in  a 
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chancery  proceedinK  to  remove  trach  tax- 
deed  aa  a  cloud.  Hlntrafrer  y.  Klene,  63 
Iowa,  605,  15  N.  W.  Rep.  668,  and  17  N.  W. 
Rep.  910.  It  is  Hald  thattbe  oral  testimony 
was  of  ownerehipat  the  time  of  the  eirinpr 
of  the  testimony,  and  not  of  owneri«bip  at 
the  time  ol  filing  the  bill.  We  thin):,  how- 
ever, that  when  uU  the  evidence  is  consid- 
ered together,  the  proof  of  ownership  must 
be  held  to  apply  to  the  date  ol  filing  the 
bill, as  well  as  thedataof  giving  the  testi- 
mony. In  suuh  a  proceeding  as  this  it  is 
not  necessary  for  the  complainant  to 
prove  title  with  the  same  strictness  as  In 
an  action  of  ejectment.  Rucker  v.DooIey, 
40  111.  877;  Craft  v.  Merrill,  14  N.  Y.  456; 
Wing  T.  Sherrer.  77  HI.  200.  The  decree 
of  the  circuit  court  is  affirmed. 

(18S  111.  1B3)  

Whgelock  v.  Berkley  et  al.^ 

(Supreme  Cmurt  of  TLMwM.    June  15, 1891.) 

Action  on  ITotb— Balb— Bbbaob  or  Wabkantt 

— Meibubb  of  Dahaobs. 

1.  Where  a  note  is  given  in  renewal  of  a 
prior  note  given  for  the  warranty  of  the  sound- 
ness of  a  horse,  a  breach  of  such  warranty  may 
be  set  up  in  defense  of  an  action  on  the  renewal 
note,  though  such  note  was  given  with  knowledKO 
that  the  warranty  had  been  brolcen. 

2.  In  estimating  the  damages  from  a  breach 
of  warranty  as  to  the  quality  of  a  chattel  sold, 
the  amount  which  the  vendee  obtained  from  a 
subsequent  sale  of  the  chattel  should  not  enter 
into  consideration,  since  the  measure  of  dam- 
ages is  the  difference  between  the  value  of  the 
chattel  as  warranted  and  its  actual  value  at  the 
time  of  the  breach. 

.Appeal  from  appellate  eoart,  second  dis- 
trict. 

If'.  <6  IV.  i>.£aixie.  for  appellant.  Dixoa 
A  Betbea  and  R.  8.  Farraad,  for  appel- 
lees. 

SOBOLFIELD.  C.  J.  Tbis  is  Hssuinpslt  by 
ap|)ellant  against  appellees  ou  two  promis- 
sory notes.  The  defense  Is  failure  of  con- 
sideration, In  that  these  notes  were  given 
In  ren3wal  of  prior  notes,  given  by  and  to 
the  same  parties,  for  the  warranty  of  the 
soundness  and  speed  of  a  horse;  which 
warranty  was  broken,  and  appellees  were 
thereby  damaged  more  than  the  amount 
now  due  upon  the  notes.  The  questions 
arising  upon  rulings  of  the  lower  courts, 
discussed  in  tlie  arguments  before  us,  are: 
(1)  Is  the  giving  and  acceptance  of  a  sub- 
sequent note,  in  lieu  of  a  prior  note,  which 
Is  taken  up  and  canceled,  a  waiver  of  the 
defense  that  the  consideration  of  the  prior 
note  was  a  warranty  which  has  been 
broken,  it  being  known  at  the  time  by  the 
party  giving  the  subsequent  note  that  the 
warranty  had  been  broken?  (2)  It  not, 
should  the  amount  of  damages  resulting 
from  'the  breach  of  the  warranty  t>e  re- 
duced by  the  amount  which  the  maker  of 
the  note  has  realised  from  the  warranted 
horse  ?  Both  questions  must  be  answered 
In  the  negative. 

1.  The  giving  of  a  note,  unexplained,  is 
not  conclusive  evidence  of  a  settlement  of 
all  the  demands  between  the  parties  to 
snch  an  instrument;  but  the  question  of 
the  intent  of  the  parties  in  such  case  is  one 

>  Reported  by  liouis  Boiiiot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


of  fact,  to  be  determined  by  the  ]ary  from 
all  the  evidence  relating  to  the  transac- 
tion. Ankeny  v.  Piercn,  Breese.  (Beech- 
er's  Ed.)  289;  Crabtree  v.  Rowand,  33  III. 
421.  And  so,  also,  whether  a  subsequent 
note  is  given  in  payment  of,  or  only  in  re- 
newal of,  a  prior  note, is  not  a  question  of 
law,  but  one  ol  fact,  to  be  determined  by 
thejnry;  and,  when  it  is  given  in  renewal 
only  of  a  prior  note,  the  real  considera- 
tion for  which  It  Is  given  is  that  for  which 
the  prior  note  was  given,  and  it  is,  in  a 
suit  upon  the  subsequent  note,  compe- 
tent to  show  that  that  consideration  has 
failed.  House  v.  Davis.  60  HI.  367;  1  Pars. 
Notes  &  B.  pp.  176,  177,  and  notes.  Tied. 
Com.  Paper,  §  180.  In  Crabtree  v.  Craw- 
ford, 26  III.  248.  and  Wlckencamp  v.  Wick- 
encamp,  77  111.  92.  the  discussion  is  one  of 
fact  only,  and  It  was  not  intended  to  lay 
down  any  rule  of  law  contrary  to  what 
is  here  asserted.  It  is  competent  to  In- 
terpose a  breach  of  the  warranty  in  con- 
sideration of  which  the  uote  was  given  as 
a  defense  to  a  suit  upon  the  note.  Welch 
V.  Hoy t,  24  111.117.  And  we  held  in  the 
recent  case  of  Underwood  v.  Wolf,  131  111. 
425,  23  N.  E.  Rep.  598,  that  the  mere  fact 
that  a  party  retains  possession  ol  proper- 
ty after  a  known  breach  of  warranty, 
while  it  may  bar  him  from  a  rescission  of 
the  contract,  will  not  constitute  an  aban- 
donment of  his  remedy  by  cross-action,  or 
by  a  counter-claim,  in  the  vendor's  action 
for  the  price. 

2.  The  measure  of  damages  for  a  breach 
of  warranty  is  the  difference  between  the 
value  of  the  property  as  warranted  and 
its  actual  valne,  at  the  date  of  the  breach. 
Mel  lure  v.  Williams,  «5  111.390;  2  Sutb. 
Dam.  p.  425  et  seq.  It  is  therefore  ol  no 
consequence  what  the  purchaser  may 
have  realized  from  the  property.  The 
Judgment  Is  affirmed. 

(IM  N.  T.  450) 

Buffalo  Loan,  Thubt  &  Safe-Deposit 
Co.  V.  KniohtsTehplab&  Masonkj  Mut- 
ual Aid  Abs'n. 

(Court  of  Appeals  of  Nmo  Fork.    Jane  9, 1891.) 

Imbubahob— CAtisB  ov  Dbath — Phtsioian's  Csr- 
nrlOAIX— OUABDIAM  A3n>  Wabd— Rboobds. 

1.  "She  requirement  in  a.  policy  Uiat  the  in- 
surer shall  be  furnished  with  "satisfaototy  proof 
of  the  death"  of  the  assured  does  not  entitle  it 
to  demand  information  as  to  the  cause  of  his 
death. 

2.  In  a  suit  on  aa  insurance  policy,  the  cer  - 
tiflcate  of  the  attending  physician  as  to  the  cause 
of  death,  furnished  the  company  together  with 
the  other  proofs  of  death,  is  an  admission  by  the 
claimant  that  the  oaose  of  death,  as  stated  in  the 
certificate,  is  true,  and  such  certificate  is  not 
therefore  Incompetent,  tinder  Code  Civil  Froc.  N. 
7.  I  834,  providing  that  a  physician  shall  not  be 
allowed  to  disclose  any  Information  which  he  ac- 
quired in  attending  a  patient  In  a  professional 
capacity. 

8.  Where  the  contract  of  insurance  does  not 
require  the  claimant  to  furnish  proof  of  the  cause 
of  death,  an  infant  beneficiary  is  not  bound  by 
the  admission  of  his  guardian,  who,  in  furnish- 
ing the  proofs  of  death,  volnntarily  included  the 
attending  physician's  certificate  of  the  cause  of 
death  which  showed  that  the  Insured  died  from 
one  of  the  excepted  causes. 

4.  Where  neither  the  contract  of  insurance 
nor  the  otHnpsny's  by-laws  require  the  oertifi- 
cate  of  the  attending  pbysician,  nor  is  it  shown 
that  the  insured  knew  of  any  custom  or  usage 
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requiring  it,  evidence  Is  inadmissible  to  prove 
saoh  usage,  or  that  the  oertiflcate  was  required 
lay  tlie  rules  and  regulations  of  the  company. 

B.  The  records  of  a  city  board  of  netutb  es- 
tablished by  statute,  (Laws  K  Y.  18T0,  c.  519,  tit. 
12,  S  10,  subd.  S,)  requiring  the  ^oard  to  register 
the  deaths  and  their  causes,  are  not  evidence,  in 
a  suit  between  private  parties,  as  to  the  facts 
recorded,  as  such  recoras  are  required  under 
police  regulations  for  local  and  speciAo  purposes. 

AfOrming  9  N.  T.  Bapp.  340. 

Appeal  from  enpreme  coart,  general 
term,  fifth  (iepartment. 

David  F.  Day,  for  appellant.  JobB  O. 
MUbarn,  for  respondent. 

ANDRBW8,  J.  By  the  terms  of  the  certif- 
icate of  membership  the  defendant  obli- 
gated  itself  to  pay  to  the  heirs  or  legal 
represeDtatives  of  the  assured  the  sum 
payable  on  the  policy,  "within  sixty  days 
after  due  notice  and  satisfactory  proof  of 
the  death  (during  the  continuation  of  the 
contract)  of  the  said  John  Roberts." 
There  is  no  requirement  that  the  cause  of 
death  shall  be  communicated  to  the  asso- 
ciation by  a  claimant,  nor,  under  the  poli- 
cy, could  this  be  exacted.  The  beneficiary 
of  the  policy  performed  his  entire  le^al  ob- 
ligation under  the  contract  when  he  gave 
the  association  due  notice  of  the  death  of 
the  ini^nred,  and  furnished  proof  that  the 
death  had  in  fact  occurred.  The  words 
"satisfactory  proof"  entitled  the  associa- 
tion to  demand  that  the  fact  of  death 
should  be  shown  with  reasonable  deflnite- 
nees  and  certainty,  and,  if  the  proofs  fur- 
nished failed  to  satisfy  the  association  of 
the  fact  of  the  death,  the  association,  act- 
ing reasonably  and  iu  good  faith,  could 
require  further  evidence.  But  the  Insurer 
cannot,  under  guise  that  the  requirement 
that  "satisfactory  proof"  of  the  death  of 
the  assured  should  be  given,  demand  In- 
formation of  thR  cause  of  thedeath.  This 
would  be  a  different  subject.  The  infor. 
nation,  however  Important  it  might  be 
in  its  bearing  upon  a  death  from  the  ex- 
cepted causes, nevertheless  has  no  relation 
to  the  one  fact  which  alone  the  claimant 
is  bound  to  embrace  In  bis  proofs.  See 
Grattan  ▼.  Insurance  Co.,  80  N.  Y.  281;  In- 
surance Co.  T.  Kodel,  95  C.  S.  282. 

The  guardian  of  the  Infant  plaintlfl,  in 
furnishing  to  the  defendant  as  part  of  the 
proofs  the  certificate  of  the  atteudlngphy- 
siclan  of  the  insuiied.  did  a  wholly  gratu- 
itous act.  If  It  can  be  treated  as  an  ad- 
mission by  the  Infant  beneficiary  that  the 
death  was  from  the  cause  su  certified,  it  is 
plain  that  the  act  was  extremely  pre]udi- 
cial  to  the  Interest  of  his  ward,  for,  upon 
that  assumption,  the  infant,  the  real 
plaintiff,  has  8ul)stantlally  admitted  away 
his  cause  of  action.  The  trial  Judge,  upon 
the  proofs  being  offered  In  evidence  by  the 
def<'ndant,  refused  to  permit  the  certificate 
of  the  physician  to  be  rend,  and  this  rul- 
ing presents  the  main  question  in  the 
case.  There  are  two  aspects  under  which 
the  ruling  may  be  considered:  First, 
was  the  certificate  inadmissible  under 
section  884  of  the  Code  of  Civil  Proced- 
ure, which  declares  that  "a  person  duly 
authorized  to  practice  physic  or  surgery 
shall  not  be  allowed  to  disclose  any  In- 
formation which  he  acquired  In  attending 


a  patient  in  a  professional  capacity,  and 
which  is  necessary  to  enable  him  to  act  in 
that  capacity?"  and,  second,  assuming 
that  the  statute  does  not  apply  to  the 
case,  and  that  the  certificate  would  be 
couipetentas  an  admission  of  the  fact  cer- 
tified if  the  proofs  bad  been  furnished  by 
an  adult  claimant,  can  the  act  of  the 
guardian  in  this  case  be  treated  as  an  ad- 
mission by  the  Infant  beneficiary  of  the 
same  fact?  Section  834  is  a  re-enaitment 
of  a  similar  section  In  the  Revised  Stat- 
utes, (2  Rev.  St.  p.  406,  §  78.)  It  is  con- 
tained In  the  chapter  of  the  Code  relating 
to  evidence,  and  In  the  article  in  that 
chapter  entitled  "Competency  of  a  Wit- 
ness. Evidence  in  Particular  Cases. "  The 
primary  purpose  of  the  section  was  to  de- 
clare the  rule  governing  the  examination 
of  a  physician  as  a  witness  In  judicial  pro- 
ceedings. The  three  sections — sections833, 
834,  and  836— relate,  respectively,  to  dis- 
closures by  clergymen,  physicians,  and  at- 
torneys; and  section  836  declares  that 
"the  last  three  sections  apply  to  every  cx- 
auiination  of  a  person  as  a  witness,  un- 
less the  provisions  thereof  are  expressly 
waived  by  a  person  confessing  the  patient 
or  the  client. "  The  disclosure  by  a  physi- 
cian of  information  acquired  In  his  pro- 
fessional character  In  attending  a  pa- 
tient, where  not  made  in  the  course  of 
bis  professional  duty,  is  a  plain  violation 
of  professional  propriety. .  But  the  stat- 
ute does  not  prescribe  a  rule  of  profession- 
al conduct  for  the  government  of  physi- 
cians in  their  general  Intercourse  with  so- 
ciety. The  common  law  did  not  protect 
a  physician  from  disclosing  as  a  witness 
information  acquired  professionally  from 
patients.  1  Oreenl.  Ev.  §  248.  The  statute 
was  Intended  to  afford  this  protection, 
and  to  protect  the  patient  also.  If  a  phy- 
sician, disregarding  the  plain  obligations 
of  his  situation,  should  in  conversation 
disclose  the  secrets  of  bis  patient,  he 
would,  so  far  as  we  know,  violate  no 
statute,  however  reprehensible  his  con- 
anct  would  be.  The  statute  should  have 
a  broad  and  liberal  construction,  to  carry 
out  its  policy.  By  reasonable  construc- 
tion it  excludes  a  physician  from  giving 
testimony  in  a  Judicial  proceeding  in  any 
form,  whether  byafllduvitor  on  oral  ex- 
amination, involving  a  disclosure  ol  con- 
fidential information  acquired  In  attend- 
ing a  patient,  unless  the  seal  of  secrecy  Is 
removed  bythe  patient  himself.  The  veri- 
fied certificate  of  the  physician  which  ac- 
companied the  proofs  of  loss  was  not 
competent  original  evidence  of  the  cause 
of  the  death  of  the  Insured,  nor  was  it 
offered  as  testimony  of  the  physician  as  to 
the  fact.  The  fact  that  the  insured  dlrd 
of  delMam  tremens  was  material  to  the 
defense.  Tne  admission  of  a  party  In  in- 
terest Is,  as  a  general  rule,  competent  evi- 
dence against  him.  The  presentation  of 
the  physician's  certificate  that  the  de- 
censed  died  from  the  canse  stated,  operat- 
ed as  an  admission  by  the  guardian  that 
the  fact  was  as  stated.  It  derived  its 
force  from  the  fact  that  the  claimant  com- 
municated to  the  defendant  a  statement  of 
the  cause  of  death,  which.  If  true,  vitiated 
the  policy.  The  statement  was  embodied 
la  a  physician's  certificate.    If  it  had  been 
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contained  In  the  gaardian's  own  state- 
ment, or  that  of  any  non-professional  per- 
son, It  would  equally  have  been  au  ad- 
mission of  the  fact  stated.  The  certificate 
was  a  part  of  the  proofs  tarnished.  Its 
admission  In  evidence  violated  no  confi- 
dence. The  confidence  had  already  been 
violated  by  the  conjoint  action  of  the 
physician  and  the  guardian.  It  was  not 
offered  as  independent  evidence  of  any 
fact  in  the  case,  but.  in  connection  with 
the  circumstances  of  Its  transmission  to 
the  company,  as  an  admission  that  the 
fact  alleged  was  true,  it  was  held  in  In- 
surance Co.  v.  Newton,  22  Wall.  32,  that 
preliminary  proofs,  presented  to  an  insur- 
ance company  under  a  provision  In  a  pol- 
icy as  to  the  proof  of  death,  substantially 
lilte  that  in  the  present  case,  were  admis- 
sible as  prima,  facie  evidence  of  the  facts 
stated  therein  against  the  insured  and  in 
behalf  of  the  company.  The  case  of  Gold- 
scbmidt  V.  Insurance  Co., 102  N.  Y.486,7  N. 
£.  Sep.  408,  is  not  in  conflict.  In  that 
case  the  question  was  whether  the  recurd 
and  verdict  of  a  coroner's  inquest,  finding 
the  tact  of  suicide,  furnished  by  the  claim- 
ant with  the  proofs  at  the  request  of  the 
company,  but  which  was  acccimpanied 
with  a  protest  tnut  the  fact  fonnd  was 
not  true,  was  an  admission  by  him  that 
the  Insured  died  by  his  own  hand;  and 
the  court  very  properly  held  that  It  was 
not.  We  think  the  admission  In  the  case 
was  not  Incompetent  because  made 
through  the  medium  of  the  certificate  of 
the  attending  physician. 
The  other  ground  for  excluding  the  cer- 
'  tificate,  viz.,  that  the  Infant  was  not 
bound  by  the  admission  of  the  guardian. 
Is,  we  think,  well  taken.  The  defendant, 
upon  the  request  of  the  gnardlau,  tar- 
nished blanks  for  the  proofs,  Including  a 
blank  certificate  of  the  attending  physi- 
cian as  to  the  cause  of  the  death,  which 
were  filled  in  by  the  guardian,  and  signed 
and  verified  by  the  several  persons  whose 
certificates  were  required ,  and  returned  to 
the  company.  The  ofilce  of  n  goardian  is 
one  of  trust.  He  is  empowered  to  act  for 
the  ward  in  the  matters  «onflded  to  taira 
as  guardian,  in  furtherance  of  his  inter- 
ests. Under  the  law  of  agency  the  admis- 
sion of  an  agent,  made  within  the  scope  of 
his  powers,  are  adnilHslble,  in  connection 
with  some  res  gestm,  to  bind  theprincipal. 
But  the  admission  must  be  relevant  to 
the  matter  In  hand,  and  accompany  the 
transaction  to  which  it  relates.  Thall- 
hlmer  v.  Brinckerboff,  4  Wend.  394.  The 
power  of  fl  guardian  to  bind  his  ward  by 
his  admissions  is  more  limited  than  that 
of  an  agent  acting  for  an  adult  principal. 
The  court  will  not  permit  the  rights  of  a 
ward  to  be  prejudiced  by  the  admission  of 
a  guardian.  His  interests  are  under  the 
protection  ot  the  court,  and  it  will  Inter- 
vene to  relieve  the  ward  from  prejudicial 
conduct  on  the  part  of  the  guardian.  It 
fs  a  settled  rule  in  chancery  that,  where 
the  infant  defends  by  guardian,  his  rights 
are  submitted  to  the  court,  and  he  is  not 
bound  by  admissions  in  the  answer,  and 
the  court  will  not  render  a  decree  against 
the  Infant  solely  upon  such  admissions. 
Wrottesley  v.  Bendish,  3  P.  Wms.  235; 
Bank  T.  Ritchie,  8    Pet.  128;  Cooper  v. 


May  hew,  40  Mich.  628;  Ralston  v.  Labee,8 
Iowa,  17;  Massle  v.  Donaldson,  8  Ohio, 
877;  Turner  v.  Jenkins,  79  111.  229.  In  the 
present  case,  the  guardian,  in  furnishing 
the  physician's  certificate,  did  an  act  not 
required  by  the  contract  of  insurance. 
Whatever  waa  necessary  to  be  done  to 
enable  the  guardian  to  put  himself  in  a  po- 
sition to  prosecute  the  claim  he  was  au- 
thorized to  do.  Tbere  is  no  ground  for 
impeaching  the  good  faith  of  the  guardian 
in  furnishing  the  certificate.  He  probably 
supposed  that  the  company  bad  the  right 
to  exnct  It.  The  company,  in  remitting 
the  blanks,  requested  him  to  fill  them  up. 
and  what  he  did  was  In  compliance  with 
its  request.  In  procuring  the  physician's 
certificate,  the  guardian  misapprehended 
his  duty.  It  was  an  act  tending  to  defeat 
the  claim  which  he  had  undertaken  to  col- 
lect. The  fact  asserted  in  the  certificate 
may  have  been  the  truth;  but  the  guard- 
ian had  no  right  to  foreclose  inquiry  upon 
the  subject,  nor  to  prejudice  the  case  by 
changing  the  burden  of  proof  by  an  incon- 
siderate, unnecessary,  and  prejudicial  ad- 
mission. See  Serle  v.  St.  Eloy,  2  P.  Wma. 
386;  Flight  V.  Bolland,  4  Russ.  298; 
Hanna  v.  Spotts'  Heirs,  5  B.  Mon.  363; 
Whart.  Ev  §  1208;  Macph.  Inf.  p.  83.  The 
otter  of  the  defendant  to  show  that  by  the 
rules  and  regulations  of  the  defendant  the 
certificate  of  the  attending  physician  of 
the  insured,  in  case  of  death,  was  required 
to  be  furnished  as  part  of  the  proofs,  was 
properly  rejected.  There  is  nothing  in  the 
contract  or  in  the  by-laws  of  the  defend- 
ant requiring  this,  nor  was  it  claimed 
that,  if  such  a  rule  existed,  it  ever  came  to 
the  knowledge  of  tlie  assured.  In  the  ab- 
sence of  any  usage  known  to  him,  or  of 
any  requirement  In  the  policy  that  the  cer- 
tificate of  the  attending  physician  should 
be  furnished  as  part  of  the  proofs  of  death. 
It  could  not  be  required.  Taylor  v.  Insur- 
ance Co.,  IS  Oray,  484.  The  court  also 
properly  excluded  the  records  of  the  board 
ot  health  of  Buffalo,  and  the  certificate  of 
the  attending  physician  filed  with  the 
board,  stating  the  cause  of  the  death  ol 
the  Insured.  The  statute  (Laws  1S70,  c. 
519,  tit.  12,  §  10.  subd.  5)  makes  it  the  du- 
ty of  the  board  of  health  of  Buffalo  tu  su- 
pervise the  registration  of  death)  and 
causes  of  death  in  the  city,  and  prescribes 
that  no  burial  of  a  deceased  person  shall 
take  place  until  a  certificate  shall,  have 
been  made  and  presented  ot  the  death  and 
its  cause,  it  known:  and  that  a  refusal  on 
the  part  ot  any  person  whose  duty  it  is  to 
make  out  and  file  for  registration  any 
such  record  shall  he  a  misdemeanor.  The 
ordinances  of  Buffalo  also  make  it  the  du- 
ty of  the  attending  physician  to  furnish  a 
certificate  setting  forth  the  cause,  date, 
and  place  of  death  ot  any  person  in  the 
city,  and  file  the  same  in  the  office  ot  the 
board  ot  health.  The  statute  and  ordi- 
nance were  police  re&rulatiuns.and  the  rec- 
ords were  required  for  local  and  specific 
purposes,  and  are  not  public  records  in 
such  sense  as  makes  them  evidence  be- 
tween private  parties  of  the  fact"  record- 
ed. We  have  found  no  case  which  would 
justify  their  admission  In  a  controveray 
between  private  parties  as  evidence  ot  the 
cause  of  death,  where  that  became  a  ma- 
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■  terial  Inqalrx-  We  find  no  error  lu  the 
Judgment,  and  It  ebould  be  affirmed.  All 
concur. 


(m  N.  T.  «s)  

la  n  BiTDLONQ'a  Wilt^. 

(Court  of  AppeaU  of  New  York.    June  2, 1891.) 

Wills— Uirous  iNrLUBNCs— Bvidbhob— Appbal— 
Rbvibw. 

1.  Where  a  disinherited  child  contests  her 
lather's  will  on  the  ground  that  the  other  chil- 
dren used  fraud  and  exerted  undue  influence  over 
the  testator,  and  it  is  shown  that  one  of  testator's 
sons  did  oomt>lain  to  his  father  in  reference  to 
contestant,  misrepresented  her  conduct,  stated  to 
his  father  that  if  he  left  her  anything  he  would 
litigate  with  her  as  long  as  he  could,  and  finally 
wrote  a  letter  making  various  charges  against 
her,  which  letter  was,  at  his  request,  shown  to  his 
father,  it  is  proper  to  instruct  the  ^ury  that,  if  be 
vrrote  the  letter  knowing  that  its  statements 
were  untrue,  with  the  design  that  it  should  reach 
his  father,  and  influence  him  in  the  disposition 
of  his  property,  and  that  it  did  In  fact  influence 
him,  then  a  case  of  fraud  and  undue  influence 
was  made  out. 

2.  The  court  of  appeals  cannot  review  the 
Judgment  of  the  general  term  of  the  supreme  court, 
reversing,  on  the  facts,  a  decree  of  the  surrogate 
admitting  a  will  to  probate,  and  directing  a  new 
brial  bya  ]nry  of  questions  of  fact 

S.  Where  a  case  is  twice  appealed  from  the 
surrogate's  court  to  the  supreme  court,  an  appeal 
from  the  last  Judgment  of  the  supreme  court  does 
not  bring  tbo  first  one  before  the  court  of  appeals 
for  review,  as  such  flirst  judgment  is  not,  within 
the  meaning  of  Code  Civil  Free.  N.  T.  H  1316, 
1817,  either  an  Interlocutory  Judgment,  or  an  in- 
termediate order  necessarily  aHecting  the  final 
Judgment. 

4.  An  Instruction  that  "if,  under  all  the  cir- 
cumstances of  this  case,  you  find  that  this  will 
was  unnatural  in  its  provisions,  and  Inconsistent 
with  the  duties  and  ooligations  of  the  testator  to 
the  different  members  of  his  family,  it  imposes 
on  the  proponents  the  duty  of  giving  some  roa- 
Bonable  explanation  of  its  unnatural  character,  or, 
at  least,  of  showing  that  it  was«iot  the  result  oi 
mental  defect,  obliquity,  or  perversion, "  is  not 
erroneous,  when  taken  in  connection  with  the 
rest  of  the  charge,  to  the  effect  that,  though  the 
will  might  have  been  grossly  unjust,  yet  that  fact 
was  of  no  consequence,  if  it  was  satisfactory  to 
the  party  who  made  it,  as  every  man  had  the 
right  to  dispose  of  his  property  according  to  his 
own  will,  and  that.  If  it  was  testator's  precon- 
'ceived  design,  calmly  entered  into,  to  disinherit 
his  daughter,  he  had  a  perfect  right  to  do  sa 
Afflrming  7  N.  Y.  Supp.  288. 

Appeal  from  enpremecoort,  general  term, 
fifth  department. 

J.  A.  Stall,  tor  appellants.  B.  A.  Ifa^h, 
for  respondents. 

O'Brien,  J.  Milton  Budlong  died  on 
the  20tb  day  of  April,  1880,  having  made  a 
will  on  the  4th  of  January  previoas,  in 
which  he  disposed  of  his  real  and  personal 
estate,  amounting  to  considerable  over 
$50,000.  The  validity  ot  this  will  was  the 
sole  question  iuTolved  In  these  prnceed- 
ings.  He  left  a  widow,  three  sons,  and 
three  danghters  sarvivlng,  who  were  the 
natural  objects  of  his  boanty  in  the  dis- 
tribution of  his  estate.  The  will  provided 
for  thecomfortable  support  of  the  widow, 
according  to  her  station  In  life,  which  sup- 
port was  in  lieu  of  dower,  and  made  a 
charge  upon  the  real  estate.  To  one  of 
the  daughters  he  devised  two  houses  and 
lots  In  the  village  of  Fairport;  to  an- 
other he  gave  a  money  legacy  of  fS.OOO. 
He  gave  the  resid  ue  of  his  real  and  per- 
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Bonal  estate  to  two  ot  the  sons,  in  the 
proportion  of  one-third  to  one  and  two> 
thirds  to  the  other,  the  larger  share,  bow- 
ever,  being  chargeable  with  a  legacy  ot 
f5,000  to  the  third  son,  Levi  S.  Badlong. 
To  the  other  daoghter,  Mrs.  Louisa  J. 
Cole,  who  is  the  contestant  of  the  will,  be 
gave  a  legacy  offS.  The  three  sons  were 
named  as  executors,  and,  having  peti- 
tioned the  surrogate  of  Monroe  conn  ty  to 
admit  the  will  to  probate,  the  daughter 
above  named  filed  objections  that  the  in- 
strument was  not  the  will  of  the  deceased; 
that  at  the  time  of  its  execution  he  was 
not  capable  of  making  a  will,  and  that 
the  proponents,  or  some  of  tbera,  procured 
Its  execution  t>y  means  ot  deceit,  fraud, 
and  undue  Influence.  Upon  a  trial.  In 
which  a  large  volume  ot  testimony  was 
taken,  the  surrogate  made  a  decree  ad- 
judging the  will  to  be  valid,  and  admit- 
ting it  to  probate.  While  the  case  was 
pending  before  the  surrogate,  the  contest- 
ant died,  and  her  heirs  at  law  were  substi- 
tuted in  her  place.  The  general  term,  up- 
on their  appeal,  reversed  the  judgment, 
and  directed  a  new  trial  upon  two  specific 
issues  of  fact  by  a  jury.  These  qnestions 
were  whether  the  deceaspd  was  of  sound 
mind  at  the  time  of  executing  the  instru- 
ment, and  wbetber  its  execution  waa  pro- 
cured by  fraud  and  undue  influence.  The 
new  trial  resulted  in  a  verdict  of  the  jury, 
finding  that  the  deceased  was  of  sound 
mind  when  the  Instrument  was  executed, 
and  capable  of  making  a  will,  but  that 
its  execution  was  procured  by  undue  In- 
fluence and  fraud.  The  judgment  In  favor 
of  the  contestants  entered  upon  this  ver- 
dict has  been  affirmed  by  the  general  term. 
The  proponents  ot  the  will.  In  their  notice 
of  appeal  to  this  court  from  the  last  decis- 
ion of  the  general  term,  seek  to  review, 
not  only  the  judgment  entered  on  the  ver- 
dict and  subsequent  orders,  but  also  the 
judgment  and  order  of  the  general  term 
reversing  the  decree  of  the  surrogate,  and 
granting  a  new  trial ,  and  the  papers  sub- 
mitted upon  this  appeal  contain  the  rec- 
ord of  all  the  proceedings  before  the  sur- 
rogate, Including  his  findings,  and  the 
opinion  and  judgment  of  the  general  term 
on  appeal  therefrom.  This  court  cannot 
review  the  judgment  of  the  general  term 
reversing,  upon  the  facts,  a  decree  of  the 
surrogate  admitting  a  will  to  probate, 
and  directing  a  new  trial  before  a  jury  ot 
questions  of  fact.  Sutton  v.  Ray,  72  N. 
Y.  482;  Burger  v.  Burger,  111  N.  Y.  523, 
19  N.  £.  Rep.  99.  and  21  N.  E.  Rep.  50.  Nor 
does  an  appeal  from  the  last  judgment  ot 
the  general  term  bring  here  for  review  the 
first  one,  under  sections  1316,  1317,  Code 
Civil  Proc;  as  it  Is  not,  within  the  mean- 
ing ot  these  sections,  either  an  interlocu- 
tory Judgment  or  an  intermediate  order 
necessarily  affecting  the  final  judgment. 
The  only  record  that  is  properly  before  us 
is  that  of  the  trial  at  the  circuit,  and  we 
can  review  only  the  judgment  entered 
thereon,  and  subsequent  orders  and  pro- 
ceedings. The  judgment  is  based  upon  a 
finding  by  the  jury  that  the  Instrument 
purporting  to  be  the  will  of  the  deceased 
was  not  his  free  and  voluntary  act,  but 
the  result  of  undue  influence  and  threats, 
by  means  of  which  his  mind  was  preju- 
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diced  against  one  of  bis  children  by  one  or 
more  uf  the  otbera,  and  hlB  natural  altec- 
'  tion  for  ber  perverted.  It  mast  be  admit- 
ted tbat  tbe  jury  would  bare  been  war- 
ranted in  taKing  a  contrary  view  of  tbe 
tacts,  hut  at  the  same  time  tbeir  flndlnK  Is 
not,  by  any  means,  so  destitute  of  evi- 
dence for  its  support  as  to  authorize  tbe 
court  to  Interfere.  Tbe  deceased  was  79 
years  old  when  be  made  the  will.  His 
mental  and  physical  powers,  which  had 
been  remarkably  strong  and  vigorous 
through  life,  began  to  wealcen.  Ue  was 
attacked  with  a  severe  illness,  from  which 
it  was  supposed  bytbefamily  he  could  not 
recover,  and  it  was  during  this  illness, 
and  In  expectation  of  death  as  the  result 
of  It,  that  the  will  was  executed.  Tbe 
two  eons  who  received  the  greater  part  of 
the  estate  were  with  him  during  his  sick- 
ness, and  one  or  both  of  them  procured 
the  attorney  who  drew  the  instrument. 
There  was  some  proof  of  his  declarations, 
made  shortly  before  this  illness,  that  he 
did  not  intend  to  make  a  will,  but  to  die 
Incestate,  to  theend  tbat  all  bis  children 
Hbould  share  equally  in  his  estate  under 
the  law  of  the  state,  Tbe  two  sons  who 
were  preferred  were  m«»n  of  large  property 
In  their  own  right,  and,  up  to  a  time  not 
long  before  the  will  was  made,  tbe  acts 
and  declarations  of  the  father  tended  to 
Mbow  that  all  bis  children  were  equally 
dear  to  him.  The  claim  of  the  contest- 
ants was  that  the  sudden  change  in  tbe 
father's  affections  towards  his  daughter, 
wblcb  resulted  in  such  an  apparently  un- 
just discrimination  against  ber,  as  ap- 
pears on  the  face  of  the  will,  was  brought 
about  by  means  of  a  letter  shown  and 
read  to  him  by  another  daughter,  Mrs. 
Hunt,  a  short  time  belore  the  execution  of 
the  Instrument.  This  letter  was  oneof  the 
last  of  a  series  of  events  which  were 
pressed  upon  the  Jury  as  proof  that  the 
father's  afTectioas  had  become  alienated 
from  bis  daughter,  the  contestant,  by  mis- 
representation, resulting  in  ignoring  her 
in  the  final  distribution  of  bis  property. 
It  appeared  that,  some  19  years  before  the 
death  of  tbe  father,  Levi  S.  Budlong,  one 
of  the  sons,  married  a  domestic  in  the 
family.  The  father  felt  humiliated  and 
grieved  in  consequence  of  this  alliance, 
threatened  to  disinherit  his  son,  and  re- 
fused to  be  reconciled  to  bim  or  his  wife. 
.\rter  the  lapse  of  some  time,  his  attitude 
towards  them  softened,  and  he  became 
niorw  friendly,  regarding  the  marriage  as 
an  uccomplisbed  fact,  and  manifesting  a 
disposition  to  make  the  best  of  it.  The 
raarringe,  however,  between  the  parties 
themselves  proved  to  be  an  unhappy  one. 
There  is  evidence  in  the  case  tending  to 
show  that  the  husband  ill  treated  the 
wife,  and  that  Mrs.  Cole,  bis  sister,  was  a 
witness  to  at  least  one  violent  assault  up- 
on ber,  and  that  she  on  that  occasion 
sharply  reproached  her  brother  for  such 
conduct.  During  the  year  previous  to  the 
execution  of  the  will,  Levi  went  to  the 
state  of  Iowa  for  the  purpose  of  obtain- 
ing a  divorce  from  his  wife,  on  the  ground 
of  cruel  and  inhuman  treatment.  In  this 
controversy  the  old  aversion  of  the  father 
towards  the  marriage  revived,  and  his 
feelings   were  strongly   enlisted   on    the 


■Bide  of  his  BOD,  and  In  favor  of  tbe  divorce. 
But  It  appears  that  the  wife  resisted  tbe 
proceedings  for  divorce,  consulted  coun- 
sel in  this  state,  followed  the  husband  to 
Iowa,  and  materially  Interfered  with  bin 
plans,  if  she  did  not  succeed  In  entirely 
defeating  them.  This  was  a  bitter  disap- 
pointment to  Levi,  and  he  attributed  his 
failure  to  the  instigation,  assistance,  and 
advice  of  Mrs.  Cole  to  bis  wife,  or,  at 
least,  pretended  that  she  bad  Joined  bis 
wife  in  oppusition  to  him.  On  the  2d  of 
October,  1879,  Levi  addresiKd  a  long  letter 
from  Iowa  to  his  other  slater,  Mrs.  Hunt, 
who  lived  near  herfather.  In  this  letter  be 
took  rather  a  gloomy  view  of  the  result 
of  the  divorce  suit,  which  appeared  to  be 
pending,  described  the  visit  of  his  wife  to 
the  west,  and  its  effect  upon  tbe  suit,  and 
reflected  bitterly  upon  tbe  conduct  of  Mrs. 
Cole,  in  assisting  and  advising  bis  wife, 
with  the  result  of  bringing  much  trouble 
and  disappointment  upon  him.  He  re- 
quested the  sister,  to  whom  the  letter 
was  written,  to  show  It  to  his  father, 
and  she  compiled  with  the  request.  Some 
proof  was  given  of  the  statements  of  the 
father  after  he  bad  seen  tlie  letter,  tending 
to  show  ill  feeling  towards  Mrs.  Cole  for 
]oining  in  the  contest  against  ber  brother, 
who  was  described  by  the  father  as  his  fa- 
vorite son.  Proof  was  submitted  to  the 
Jury,  consisting  mostly  of  circumstances 
and  facts,  tending  to  show  that  the  reflec- 
tions upon  Mrs.  Cole,  contained  in  the  let> 
ter,  were  subntantially,  if  not  wholly, 
without  foundation  In  fact,  and  that  the 
writer  intentionally  misrepresented  ber 
conduct. 

Some  proof  was  also  given  of  declara- 
tions made  by  Levi, tending  to  show  that 
be  had  advised  his  fathpr  to  make  a  will, 
and  that,  if  he  left  Mrs.  Cole  anything,  he 
would  litigate  with  her  us  long  as  be  had 
a  dollar  to  spend  In  that  way.  The  letter 
and  the  other  evidence  In  the  case  fur- 
nished some  proof  that  Levi  attempted 
to,  and  did,  create  in  the  mind  of  the  tes- 
tator a  feeling  of  prejudice  and  aversion 
towards  his  daughter,  with  reference  to 
the  disposition  of  his  property,  which 
found  expression  in  the  will,  bo  far  as  It 
relates  to  ber.  Tbe  court  instructed  tbe 
jury  that  if  Levi  wrote  the  letter,  know- 
ing that  its  statements  were  untrue,  with 
the  design  that  it  should  reach  his  father, 
and  influence  bim  in  the  disposition  of  his 
property,  and  that  it  did  in  fact  influence 
him  to  disinherit  Mrs.  Cole,  then  a  case  of 
undue  influence  and  fraud  was  made  out. 
But  that  if  they  were  not  false,  and  were 
not  designed  to  and  did  not  in  fact  influ- 
ence the  father  In  the  disposition  of  bis 
property,  then  tbe. letter  was  harmless. 
Sufficient  reference  has  been  made  to  the 
evidence  to  show  that  the  main  question 
in  the  case,  and  around  which  the  parties 
contended,  was  one  of  fact,  that  must  be 
regarded  as  having  been  put  atrestby  the 
verdict  of  the  Jury.  The  counsel  for  the 
proponents,  by  exceptions  taken  to  the 
charge  above  referred  to,  and  in  the  argu- 
ment In  this  court,  contends  that  the  rule 
stated  by  the  learned  trial  judge  was  er- 
roneous. His  position  is  that  as  the  state- 
ments in  the  letter,  whether  true  or  false, 
and  with  whatever  intent  written;  relut- 
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ed  Bolely  to  tbe  relatloDB  and  coodact  of 
Mrs.  Cole  towards  her  brother,  and  In  no 
manner  to  her  feelings,  conduct,  or  rela- 
'tlons  tpwards  her  father,  they  could  have 
no  connection  with  the  will,  but  related 
to  matters  entirely  extraneoas  to  it; 
that,  at  most,  the  statements  could  not 
be  regarded  as  anything  beyond  the  com- 
plaints of  one  child  against  another  to 
the  father,  withost  any  reference  to  the 
disposition  of  property,  and  therefore 
could  not  legally  affect  any  will  subse- 
quently made.  The  undue  influence  and 
fraud  which  the  law  guards  against  may  t>e 
exercised  In  an  almost  infinite  rarlety  of 
ways.  Prejudice  and  aversion  to  a  child 
may  be  created  in  the>  mind  of  a  testator 
by  misrepresentation  of  the  conduct  and 
feelings  of  this  child  towards  another, 
which,  in  connection  with  other  facts, 
such  as  were  shown  in  this  case,  may  be 
sufficient  to  affect  the  validity  of  a  will, 
In  which  the  child  In  regard  to  whom  the 
misrepresentations  were  made  is  Ignored 
in  tbe  distribution '  of  the  father's  estate 
by  will,  and  this  is  especially  true  when  no 
other  reason  Is  apparent  for  a  grossly  un- 
just and  unequal  dtvtsion  among  children, 
with  an  apparently  equal  claim  upon  tlie 
testator's  bounty.  Tyler  v.  Ga rdiner,  35 
N.  "S.  559;  Redf.  Amer.  Cas.  Wills,  note  p. 
5^.  In  the  course  of  a  very  clear,  and,  on 
the  whole,  impartial,  charge,  the  learned 
judge  who  presided  at  the  trial  said  to  the 
Jury  that  "if,  under  all  the  circumstances 
of  tbe  case,  yt)u  find  that  this  will  was 
unnatural  In  its  provisions,  and  inconsist- 
ent witb  the  duties  and  obligations  of  the 
testator  to  the  different  members  of  bis 
family,  it  imposes  upon  the  proponents 
the  duty  of  giving  some  reasonable  expla- 
nation of  its  unnatural  character,  or  at 
least  of  showing  that  it  was  not  tbe  re- 
sult of  mental  defect,  obliquity,  or  perver- 
sion." The  counsd  for  the  proponents 
excepted  to  this  part  of  the  charge.  It 
must  be  read  in  connection  with  what 
preceded,  in  which  the  court  said  that, 
though  tbe  will  might  have  been  grossly 
unjust  in  its  provisions,  yet  that  fact  was 
of  no  consequence.  If  it  was  satisfactory 
to  the  party  who  made  it,  as  every  man 
bad  the  right  to  dispose  f  his  property 
according  to  his  own  will ;  that  if  it  was 
the  testator's  preconceived  design  and  in- 
tention, calmly  entered  into,  to  disinherit 
his  daughter  M'b.  Cole,  he  bad  a  perfect 
right  tu  do  soi  and  none  of  us  have  any 
right  to  complain  of  the  exercise  of  that 
right,  provided  in  doing  so  be  exercised 
his  own  will,  and  was  not  Influenced  by 
the  will  of  another.  The  fair  construction 
of  the  portion  of  the  charge  excepted  to 
is  not  that  the  unequal  division  of  the  tes- 
tator's property,  apparent  on  tbe  face  of 
the  will,  raised  a  presnuiption  of  undue 
Influence  or  fraud,  which  the  proponents 
were  called  upon  to  explain;  but,  if  upon 
all  the  proof  in  the  case,  tbe  jury  should 
And  that  the  will  was  In  fact  contrary  to 
the  dictates  of  natural  affection,  and  was, 
under  all  the  circumstances,  unnatural  in 
its  dispositions,  so  far  its  provisions 
would  be  evidence  of  mental  defect,  obliq- 
nlty,  or  perversion  of  mind  which  would 
require  explanation.  Thus  understood 
and  read  in  connection  witb   tbe  other 


propositions,  that  part;  oi  the  charge 
which  was  tbe  subject  of  this  exception 
was  not  objectionable;  A  learned  author  ' 
on  wills  has  stated  tbe  principle  in  tlie  fol- 
lowing language,  which  we  think  ex- 
presses substantially  the  same  idea  as 
that  Intended  to  be  conveyed  by  the 
charge,  if  it  does  not  go  even  farther: 
"But  gross  inequality  in  the  dispositions 
of  the  instrument,  when  no  reason  for  it 
is  suggested,  either  In  the  will  or  other- 
wise, may  change  the  burden,  and  require 
explanation  on  the  part  of  those  who  sup- 
port tbe  will  to  induce  the  belief  that  it 
was  the  free  and  deliberate  act  of  a' ra 
tional,  self-poised,  and  clearly  disposing 
mind."  1  Redf.  Wills,  557;  Redf.  Anier. 
Cas.  Wills,  398,  note.  There  are  numerous 
other  exceptions  to  tbe  record,  but  we 
think  they  werecorrectly  disposed  of  in  the 
court  below,  (7  N.Y.Supp.  289,64  Hun,lSl,) 
and  do  not  call  for  any  special  notice  here. 
The  Judgment  should  be  affirmed,  witb 
costs,  payable  out  of  tbe  estate. 
All  concur. 

(126  N.  T.  B74) 

Rhodes  et  ah  v.  Xewuall. 
(Cottrt  0/  Appeals  of  New  York.    June  8, 1891.) 

Ci.BBniBS — Frsisht — Bills  ov  Lading — Failube 
TO  Dbliyeb. 
Where  a  oairier  execntes  bills  of  lading 
acknowledging  the  receipt  of  a  certain  quantity  m 
wheat  on  board,  and  stipulating  that  "all  the  de- 
ficiency in  the  cargo  to  be  paid  by  tbe  carrier, 
and  deducted  from  the  freight,  and  any  excess  in 
the  cargo  to  be  paid  for  to  the  carrier  by  the  con- 
signee, "  tbe  carrier  must  pay  for  any  defidenOT- 
in  the  quantity  acknowledged  by  the  bill  of  lad- 
ing to  lutve  l>een  received,  though  it  delivers  all 
the  wheat  it  actually  did  receive.  AflSrmins  12 
N.  Y.  Supp.  660. 

Appeal  from  supreme  court,  general 
term,  fifth  department. 

BeitJ.  B.  Wnilama,  for  appellants. 
George  J.  SIcard,  for  respondent. 

RtiOER,  C.  J.  This  action  was  brought 
by  a  carrier  to  recover  from  the  consignee 
the  freight  on  a  cargo  of  wheat  trans- 
ported from  Dulutb  to  Buffalo,  and  de- 
liverable to  the  defendant  on  payment  of 
tbe  freight  and  charges.  It  is  not  disput- 
ed but  that  the  plaintiffs  executed  and  de- 
livered to  tbe  consignee  bills  of  lading,  ac- 
knowledging the  receipt  on  board  their 
vessel,  of  64,000  bushels  of  wheat  at  Uu- 
Intb,  to  be  transported  to  Buffalo,  and 
there  delivered  to  tbe  defendant,  subject 
to  a  charge  of  S%  of  a  cent  per  bushel,  for 
freight;  and  containing  the  further  pro- 
vision: "All  the  deficiency  in  cargo  to 
be  paid  by  the  carrier,  and  dednct«>d  from 
tbe  freight,  and  any  excess  in  the  cargo 
to  be  paid  for  to  the  carrier  by  the  con- 
signee."  It  is  conceded  by  the  answer 
that  the  carrier  delivered  at  Buffalo,  to 
the  consignee,  but  53,173  bushels  of  wheat; 
being  827  bushels  less  than  the  quantity 
specified  in  the  bill  of  lading,  and  ¥712.41 
less  in  value;  and  tbe  question  In  contro- 
versy Is  whether  the  consignee  was  enti- 
tled to  deduct  this  sum  from  the  gross 
amount  of  freight  earned  by  the  vessel. 
The  plaintiff  gave  evidence  tending  to 
show  that  they  delivered  nil  of  the  wheat 
at  Buffalo  which  they  received  on  board 
at  Dttlatb.    The  trial  court  deducted  tbe 
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valae  of  the  deOclency  from  the  stipnlat- 
ed  trelKht  on  the  64,000  bnabeU  and  ren- 
'  dered  jndgraent  for  the  balance,  and  the 
general  term  liaa  afflrroed  Its  judgment. 
Wetbink  that  the  cause  was  correctly  dlu- 
poB«d  ot  In  the  courts  helow.  The  plain- 
tiffs seek  to  avoid  the  effect  of  the  stipula- 
tion in  the  contract  flslng  the  quantity  of 
wheat  received  by  them  at  Dalath  by  ref- 
erence to  the  cases  holding  that  an  ac- 
knowledgment in  a  bill  of  lading  specify- 
ing the  quantity  of  merchandise  received 
by  them  operates  as  a  receipt  only,  and  is 
subject  to  correction  by  proof  that  such 
merchandise  was  not  in  fact  received;  cit- 
ing Ellis  V.  Wlllard,  9  N,  Y.  529;  Abbe  v. 
Eaton.  51  N.  Y.  410;  Meyer  v.  Peck,  28  N. 
Y.  590;  and  other  similar  cases.  The  rule 
.acted  upon  in  those  cases,  as  cited  In  the 
head-note  of  Meyer  v.  Peck,  is  that  "an 
ordinary  bill  of  lading  is  not  conclusive, 
as  between  the  original  parties,  either  as 
to  the  shipment  of  goods  or  the  quantity. 
As  tu  those  matters  it  operates  merely  as 
a  receipt,  and  is  open  to  explanation  on 
the  trial  by  parol  evidence. "  We  feel  no 
disposition  to  question  the  authority  of 
these  cases,  or  to  disregard  the  principle 
there  laid  down,  but  think  that  this  case 
Is  clearly  distinguishable,  In  Its  facts, from 
those  considered  In  the  cases  referred  to. 
Here  the  parties  have  provided  by  express 
language  for  the  particular  contingency 
arising  under  the  contract,  and  we  can 
evade  Its  operation  only  by  disregarding 
one  of  the  most  imperative  rules  in  the  In- 
terpretation of  contracts.  A  primary  rule 
of  construction  requires  a  contract  to  be 
so  construed  as  to  give  some  meaning  and 
effect  to  all  ot  the  language,  and,  If  the 
words  used  can  have  an  operation  which 
leads  to  no  absurd  results,  and  is  not  con- 
trary to  some  provision  of  law,  that 
meaning  must  be  adopted,  rather  than 
one  which  would  render  the  language 
meaningless  and  inoperative.  The  provis- 
ions fixing  the  quantity  of  grain  received, 
and  providing  a  mode  by  which  any  de- 
Hclency  or  excess  in  quantity  shall  be 
dealt  with,  do  not  seem  susceptible  of  any 
other  effect  than  to  prescribe  a  rule  by 
which  the  consignee  can  determine  the 
amount  of  freight  and  charges  payable  by 
bim  to  the  carrier.  For  this  purpose  the 
provision  has  a  legitimate  and  natural 
office  to  perform,  which  also  accords  with 
the  plain  signiUcatioD  of  the  language 
used.  It  seems  reasonable  that  parties 
should  agree  upon  the  quantity  of  grain 
shipped  for  transportation  to  distant 
markets  with  a  view  of  avoiding  contro- 
versleH  between  the  carrier  and  consignee 
upon  the  subject.  The  cargo  was  here 
weighed  into  the  vessel  under  the  supervis- 
ion and  control  of  the  carriers,  and  they 
badevery  opportunity  to  learn  the  quan- 
tity of  grain  actually  received  by  them. 
They  thereupon  entered  into  a  contract 
with  the  consignor,  whereby  it  was 
agreed  that  any  deficiency  in  the  cargo 
should  be  paid  for  by  them,  and  deducted 
from  the  freight,  and  any  excess  in  quanti- 
ty should  be  paid  to  them  by  the  con- 
signee. The  deficiency  and  excess  referred 
to  could  have  related  only  to  a  variation 
from  the  quantity  specified  in  the  bills  of 
lading,  as  there  was  no  other  standard 


furnished  by  which  a  variation  could  be 
estimated.  This  waa  a  contract  which 
the  parties  were  competent  to  make,  and 
a  consideration  for  the  promise  to  pay  for 
any  deficiency  was  secured  by  the  right 
to  collect  the  value  of  any  exceea.  These 
were  mutual  obligations,  and  were  ob- 
viously Incurred  for  the  purpose  of  avoid- 
ing disputes  over  the  qutmtlty  actually  re- 
ceived by  the  carrier,  and  to  estop  him 
from  disputing  the  correctness  of  his  ac- 
knowledgment. The  parties  plainly  con- 
templated the  contingency  of  a  variance  in 
the  course  of  transportation  between  the 
quantity  of  grain  admitted  to  have  been 
received  by  them  and  that  Hubsequently 
delivered,  and  provided  in  express  terms 
the  mode  bj'  which  their  respective  rights 
should  be  adjusted  in  that  event.  The 
language  of  the  contract  ia  plain  and  an- 
amblguous,  and  the  right  of  the  parties 
to  make  it  is  indisputable.  Judge  Denio 
said  in  Meyer  v.  Peck,  supra:  "No  doubt 
it  mieht  be  made  a  matter  of  express  con- 
tract that  the  carrier  should  account  for 
the  precise  quantity  acknowledged  in  the 
instrument,  and  that  no  other  evidence 
on  that  point  should  be  received."  See 
Lishman  v.  Christie,  19  Q.  B.  DIv.  333. 
This,  we  think,  they  have  done  by  the  con- 
tract in  question.  The  consignee  in  this 
case  is  but  the  agent  of  the  consignor, 
and  la  authorized  to  pay  only  such  freight 
as  Is  provided  for  by  the  bill  of  lading. 
He  can  hold  the  property  only  for  such 
advances  as  the  bill  of  lading  directs  him 
to  make,  and  there  is  no  principle  upon 
which  he  can  be  made  liable  for  any 
greater  amount  than  that  called  for  by 
the  letter  of  his  authority  to  pay.  We 
have  not  considered  the  cases  treating  of 
the  doctrine  of  estoppel,  as  it  Is  unneces- 
sary, in  the  view  we  take  of  the  case,  to 
invoke  that  principle.  The  judgment 
should  be  affirmed.    AH  concur. 


— — —  (128  N.  T.  TO) 

la  re  Prout's  Estate. 
(CouH  of  Appeals  of  New  For*.    Ju^o  2, 1891.) 

AOMINISTBATOBa — ANCILI,1.BT  LbTTEBS — BOND. 

Under  Ck)de  Civil  Froc.  N.  Y.  t  8699,  pro- 
viding that  In  case  of  ancillary  letters  the  person 
to  whom  they  are  awarded  must  qualify  as  other 
administrators  "except  that  the  penalty  of  the 
bond  may,  In  the  discretion  of  the  surrogate,  be 
in  such  sum,  not  exceeding  twice  the  amount 
which  appears  to  be  due  from  the  decedent  to  res- 
idents of  the  state, "  as  will  vcure  the  payment 
of  those  debts,  the  surrogate  may  require  a  bond 
in  a  penalty  of  twice  the  amount  of  the  assets  in 
the  state  when  it  appears  that  in  the  state  where 
the  original  letters  were  j^nted  the  adminis- 
trator only  gave  bond  in  twice  the  amount  of  the 
assets  there,  which  were  a  small  part  of  the  total 
assets.     AiBrming  12  N.  Y.  Supp.  61. 

Appeal  from  supreme  court,  general 
term,  second  depnrtment. 

Wm.J.  6roo,  for  appellant.  O.B.CraW' 
ford,  for  respondent. 

Anorews,  J.  The  question  turns  upon 
the  power  of  the  surrogate  to  require  an 
administrator's  bond  in  double  the  value 
of  the  personal  estate  in  this  state  of 
James  D.  Prout,  who  at  the  time  of  his 
death  was  a  resident  of  New  Jersey,  as  a 
condition  to  the  grant  of  ancillary  admin- 
istration.   The  personal  estate  ut  the  de- 
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cedent  at  the  time  of  his  deatb  eonsiated 
of  personal  effects  of  the  value  of  about 
92,M0  In  New  Jersey,  and  of  stocks  and 
secnrities  of  the  value  of  about  f40,00il, 
deposited  with  a  safe-deposit  company  In 
the  city  of  Brooklyn.  On  the  Ist  day  of 
AnguBt,  1889,  letters  of  administration 
were  Issued  by  the  probate  court  of  New 
Jersey  to  the  widow  of  the  decedent  upon 
her  petition  setting  forth  that  the  person- 
al estate  of  the  decedent  in  that  state  did 
not  exceed  the  sum  of  f  2,500.  The  admin- 
Istratrix,  on  the  granting  of  the  letters, 
executed  her  bond  with  sureties   in  the 

Sinal  sum  of  $5,000  to  the  surrogate  of 
onmouth  county.  N.  J.,  where  the  de- 
cedent resided,  conditioned  to  account  for 
the  personal  estate  of  the  intestate  "in 
the  state  of  New  Jersey,"  which  has  or 
shall  come  to  ber  liands.  The  petitioner 
did  not  disclose  in  her  petition  the  fact 
that  there  was  any  other  personal  estate 
of  the  decedent  beyond  what  was  in  his 
actual  poHsesslnn  in  that  state  at  his  de- 
cease. On  the  1st  day  of  April,  1890,  the 
widow,  who  with  her  infant  child  had  be- 
come a  resident  of  Brooklyn,  applied  to 
the  surrogate  of  Kings  county,  by  petition, 
for  ancillary  letters  of  adinlnlRtratlon,  the 
petition  setting  forth,  among  other  things, 
the  granting  of  the  letters  In  New  Jersey, 
and  that  the  decedent  left  personal  estate 
in  Kings  county  of  the  value  of  about 
f40,000,  and  that  one  Moses  P.  Front,  of 
Brooklyn,  is  or  claims  to  be  a  creditor  of 
the  decedent,  and  that  there  was  no  otlier 
person  claiming  to  be  a  creditor  known  to 
the  petitioner.  The  surrogate  thereupon 
issued  a  citation  to  creditors  of  the  de- 
cedent, and  on  the  bearing  MosesP. Front 
presented  affidavits  to  the  eWect  that  the 
decedent  was  indebted  to  him  in  the  sum 
of  $7,871.73,  with  interest;  that  tbe  de- 
cedent, at  bis  death,  was*the  owner  of  se- 
cDritles  to  the  amount  above  mentioned, 
deposited  in  a  safe-deposit  company  in 
Brooklyn ;  that  tbe  only  security  given  by 
the  administratrix  was  tbe  bond  of  $5,000, 
and  tbut  she  had  no  pecuniary  responsi- 
bility apart ,  from  her  interest  as  widow 
in  the  estate  of  the  decedent.  The  surro- 
gate made  an  order  that  ancillary  letters 
be  granted  to  tbe  widow  on  condition 
that  she  shonld  give  a  bond,  with  sureties, 
to  be  approved  by  the  surrogate,  in  a  pen- 
alty of  double  the  value  of  that  part  of  the 
personal  estate  of  which  the  deceased  died 
possessed,  which  at  his  death  was  within 
tbe  county  of  Kings.  The  administratrix 
appeals  from  the  order  on  the  ground  that 
the  surrogate  liad  no  power  to  require  a 
bond,  upon  the  application  for  ancillary 
letters,  in  a  penalty  exceeding  twice  the 
amount  of  the  debts  owing  by  the  intes- 
tate to  creditors  within  the  state.  This 
question  depends  upon  the  true  construc- 
tion of  section  2699  of  the  Code  of  Civil 
Procedure.  That  section  is  as  follow?: 
"Cpon  the  return  of  the  citation  the  sur- 
rogate mast  ascertain,  as  nearly  as  he  can 
do  so,  the  amount  of  debts  due,  or  claimed 
to  be  due,  from  the  decedent  to  residents 
of  the  state.  Before  ancillary  letters  are 
issued,  tbe  pernon  to  whom  they  are 
awarded  must  qualify,  as  prescribed  in  ar- 
ticle fourth  of  this  title,  for  the  qualifica- 
tion of  an  administrator  upon   the  estate 


of  an  intestate,  except  that  the  penalty  of 
the  bond  may,  in  tbe  discretion  of  the  sur- 
rogate, be  in  sucb  a  sum,  not  exceeding 
twice  tbe  amount  which  appears  to  be  due 
from  tbe  decedent  to  residents  of  the 
state,  as  will.  In  the  surrogate's  opinion, 
effectually  secure  the  payment  of  those 
debts,  or  the  sums  which  the  resident 
creditors  will  be  entitled  to  receive  from 
tbe  persons  to  whom  the  letters  are  is- 
sued, upon  an  accounting  and  distribu- 
tion, either  within  the  state  or  within  the 
Jurisdiction  wliere  the  iirinclpal  letters 
were  issued."  If  the  surrogate  had  power 
to  impose  as  a  condition  to  tbe  granting 
of  letters  ancillary  that  the  administratrix 
sbonld  grive  a  bond  to  secure  the  whole 
fund  which  might  come  to  ber  hands  by 
virtae  of  sucb  letters,  the  imposition  of 
tbe  condition  was  a  discreet  exercise  of 
sucb  power.  The  general  rule  in  this  and 
other  states  requires  that  tbe  administra- 
tor sbonld  give  security  in  double  the  valne 
of  the  personal  estate  of  an  intestate,  be- 
fore assuming  tbe  administration.  Tbe 
actual  location  of  the  personal  estate  or 
of  the  securities  by  which  it  is  represented, 
is  not,  under  our  statute,  material  in  de- 
termining the  amount  of  the  bond  in  a 
case  of  purely  domestic  administration, 
for  the  rule  that  personal  property  Is 
deemed  to  follow  the  person  of  the  owner, 
fixes  the  legal  possession  in  the  intestate 
at  bis  place  of  residence,  wherever  in  fact 
tbe  property  may  be.  Where  the  adminis- 
trator has  properly  qualified  and  as- 
sumed the  administration  in  the  state  of 
the  domicile,  he  is  Invested  with  power  to 
receive  the  debts  owing  to  the  intestate, 
and  take  possession  of  the  securities,  and 
give  proper  acquittances,  wherever  the 
debtors  or  securities  may  be,  whether 
within  or  without  the  state.  Bnt  where  a 
debtor  or  tbe  securities  are  in  a  foreign  ju- 
risdiction, and  are  not  voluntarily  paid  or 
Borrendered  to  tbe  administrator  of  the 
place  of  the  domicile  of  the  intestate,  the 
courts  of  the  foreign  Jnrisdlction  will  not 
enforce  the  recovery  of  the  debts  or  securi- 
ties upon  his  application  until  he  has  pro- 
cured ancillary  letters,  or  a  new  adminis- 
trator has  been  authorized,  under  tbe  laws 
of  the  place  where  assets  may  be.  It  is  un- 
necessary to  enter  into  the  reasons  of  this 
rule. '  They  are  familiar,  and  the  rule  has 
been  frequently  recotrnized.  See  Parsons 
V.  Lyman,  2<(  N.  Y.  108;  Despard  v. 
Churchill,  53  N.  Y.  192;  In  re  Hughes,  95  N. 
Y.  55.  Tbe  unquestioned  rule  of  tbe  com- 
mon law,  that  the  succession  to  and  the 
distribution  of  the  estate  of  an  intestate  is 
governed  by  the  law  of  the  domicile, 
makes  security  there  taken  on  the  grant- 
ing of  letters  of  administration  covering 
the  whole  personal  estate  of  the  intestate 
an  adequate  protection  to  all  parties  In- 
terested, and  where  ancillary  letters  are 
applied  for  in  another  state  or  jurisdiction 
ttiere  would  not  seem  to  be  any  necessity 
that  additional  security  should  be  re- 
quired, were  it  not  for  another  principle, 
almost  universally  recognized,  that  the 
claims  of  creditors  living  in  a  jurisdiction 
where  ancillary  letters  are  sought  are  en- 
titled to  have  their  just  rights  in  the  as- 
sets of  tbe  intestate  secured  by  a  proper 
bond,  as  a  condition  of  granting   the  ap- 
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plication.  To  tbls  end  security  to  UBoally 
required  to  be  given  by  ttae  applicant  for 
ancillary  admlnlRtration  enforceable  in 
the  tribanals  of  tbo  place,  fur  the  protec> 
tlon  of  creditors  therein  residing.  Ttae 
coarse  of  legislation  in  this  state  upon  the 
subject  of  ancillary  administration  and  tbe 
security  required  may  be  briefly  stated. 
Tbe  Revised  Statutes  enacted  that  "every 
jienon  appointed  administrator"  should 
give  a  bond  in  a  penalty  nut  less  than 
twice  the  value  of  the  pemonai  estate  of 
which  the  deceased  died  ijossessed.  Pro- 
vision was  made  for  granting  letters  nu 
tbe  application  of  foreign  executors  or  ad- 
ministrators where  persons  not  inhab> 
Itants  of  this  state  shall  die  leaving  assets 
here.  Section  81.  There  was  no  provision 
exempting  persons  applying  for  ancillary 
letters  from  the  operation  of  the  general 
rule  declared  in  section  42,  and  it  would 
seem  that  they,  as  well  as  domestic  ad 
mlnistraturs,  were  required  to  give  a  bond 
In  a  penalty  twice  tbe  value  of  the  prop- 
erty upon  which  administration  was 
Rongbt.  Section  2899  of  the  Code  of  Civil 
Procedure  undertook  to  define  tbe  prac- 
tice on  the  application  for  ancillary  ad- 
ministration, which  was  left  much  at  large 
under  the  Revised  Statutes.  In  cunatrn- 
Ing  the  section  the  varloas  conditions  to 
bf>  provided  for  may  juptly  be  considered. 
There  might  be  domestic  creditors  enti- 
tled to  protection.  Tbe  assets  In  this 
state  might  be  less  or  more  than  sufficient 
to  provide  tor  the  rights  of  citisens  here. 
Or,^ again,  there  might  be  no  creditors. 
Ancillary  letters  may  become  necessary  to 
enable  the  administrator  or  executor  to 
recover  assets  by  hostile  proceedings  out 
of  the  Jurisdiction  where  tbe  principal  let- 
ters were  issued.  It  is  contended  on  tbe 
part  of  the  appellant  that  on  an  applica- 
tion tor  ancillary  letters  nnder  section  2699 
no  security  can  be  required,  lo  any  case, 
exceeding  twice  the  amonnt  of  claims  of 
domestic  creditors:  and  that  the  discre- 
tion of  tbe  surrogate  is  only  to  be  exer- 
cised within  this  limit.  It  to  evident  that 
this  construction  would  in  tbe  present 
case  defeat  the  general  policy  which  re- 
quires an  administrator  to  give  adequate 
security  for  the  whole  estate  which  may 
come  to  his  bands.  Tbe  security  given  In 
New  Jersey  was  limited  to  the  sum  of 
$5,000,  doable  tbe  value  of  tbe  personal  es- 
tate of  the  intestate  in  bis  actual  posses- 
sion there,  taking  no  account  of  the  mncb 
larger  amount  in  this  state,  and  this 
course  seems  to  bave  tbe  sanction  of  tbe 
New  Jersey  courts.  Lewis  v.  Grognard, 
17  N.  J.  Eq.  425.  The  contention  of  the  ap- 
pellant, if  sustained,  would  enable  the  ad- 
ministratrix to  take  Into  her  possession 
$40,000  in  securities  belonging  to  the  estate, 
without  any  security  except  a  bond  not 
exceeding  double  the  amount  of  the  debt 
of  $7,305,  alleged  to  be  due  to  Moses  P. 
Prout.  It  may  be,  then,  that  the  primary 
purpose  of  section  2699  was  tbe  protection 
of  domestic  creditors.  Tlie  citation  la  re- 
quired to  be  tosued  to  creditors  only.  Sec- 
tion 2698.  Tbe  legtelature  may  have  as- 
sumed that  proper  and  adequate  general 
security  would  be  exacted  by  the  law  of 
the  place  of  tbe  principal  administration. 
But,  although  tbe  language   of  section 


2699  to  vague,  we  think  it  is  capable  uf  a 
construction  wblcb  will  subserve  tlie  gen- 
eral policy  of  the  law.  The  legtolature  in 
this  section  first  declares  a  general  rule 
that,  before  ancillary  letters  are  iHsned. 
the  person  to  whom  they  are  awarded 
must  qualify  as  provided  in  the  fourth 
article  of  the  title  for  the  qualification  of 
an  administrator  upon  the  estate  of  an 
intestate.  Referring  to  the  fourth  title,  it 
is  found  that  section  2667  prescribes  as  one 
of  the  acts  to  be  done  by  an  adminiittra- 
tor,  to  quality  blm  for  the  office,  tbat  be 
shall  execute  a  bond  in  a  penalty  nut  leas 
than  twice  tbe  value  of  the  personal  prop- 
erty of  wblcb  tbe  intestate  died  posacssed. 
subject  to  certain  esceptiond,  one  of  which 
to  that,  with  the  consent  of  all  tbe  next 
of  kin  of  the  Intestate,  tbe  bond  may,  upon 
notice  being  given  to  creditors,  be  limited 
to  twice  tbe  amount  of  their  debts.  The 
exception  in  section  2699  was,  we  tbink, 
intended  to  give  tbe  surrogate  a  discre- 
tion to  modify  the  general  rule  declared  in 
tbe  preceding  clause, and  to  accept  a  bond 
less  in  amount  than  tbat  prescribed  in  or- 
dinary cases  of  administration,  if,  by  rea- 
son of  adequate  security  having  already 
been  given,  additional  security  for  tbe 
protection  of  the  general  interests  was 
not,  in  his  Judgment,  required,  or  wbere 
the  next  of  kin  had  consented  to  'waive 
security,  and  in  a  case  of  domestie  cred- 
itors, where  their  protection  was  tbe  only 
Interest  involved,  to  prescribe  a  limit  be- 
yond which  security  should  not  be  exact- 
ed. It  la  somewhat  difflcalt  to  so  con- 
strue the  language.  But  the  sollcitDde 
with  which  courts  guard  the  rights  of  in- 
fants and  persons  standing  in  the  rela- 
tion of  beneficiaries  of  trusta,  and  tbe  nni- 
form  policy  in  respect  of  security  reqalre<t 
of  administrators,  Justify  tbe  court  In  go- 
ing to  the  verge  of  construction  In  order 
to  protect  parties  so  situated,  and  to 
carry  out  the  general  policy  of  the  law. 
We  think  the  order  should  be  affirmed. 
All  concur. 


*■"""*  (1»  N.  T.  13) 

AL.BXANDBK  V.  ROCHESTER  CiTT  &  B.R.CO. 

(Court  of  Appeals  of  New  Forts.    June  2, 1S8L) 

iNfUBIBS  TO  PaSSBNOBBS— HOBSB  AKD  STBJtKT 

Caba— Nboxiobkob. 
In  an  action  for  personal  injaries  received 
by  plaintiff  while  s  passenger  on  defendant's 
street-oar  it  appeared  Uiat  the  projecting  enda  of  a 
load  of  lumber  were  thrust  through  one  of  the 
car  windows,  and  struck  plaintiff.  Thecar-driver 
testified  that  he  saw  the  wagon  coming  towards 
him  on  the  other  track;  that  the  whole  load  passed 
by  him:  and  tbat  he  then  saw  the  movement  of 
the  lumber  wagon  to  turn,  in  his  mirror,  and  im- 
mediately stopped  his  car.  The  lumber  merely 
broke  the  window  of  the  oar,  and  did  not  toadb 
the  wood-work,  showing  that  the  accident  was 
caused  by  a  sudden  Jerk.  HelA  error  to  deny  a 
nonsuit,  even  if  the  car  were  going  at  an  unusual 
rate  of  speed.    Eeverslng  18  N.  Y.  Supp.  6!S5. 

Appeal  from  supreme  court,  general 
term,  fifth  department. 

Tboa.  Raines,  for  appellant.  P.  Cbam- 
berlalB,  Jr.,  for  respondent. 

Gray,  J.  Upon  the  trial  of  tbfs  action 
I  think  the  plaintiff  failed  to  make  oat  a 
case  of  negligence  against  the  defendant, 
and  therefore  estabiisbed  no  right  to  re- 
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cover  damages  (or  the  Injnriea  she  has  aus- 
tained.  The  evidence  is  utterly  wanting, 
in  this  record,  (rum  wbich  it  might  be  in- 
(erred  that  the  accident  was  in  the  Blight- 
eat  d«;gree  attributable  to  any  act  of  omis- 
sion or  commission  on  the  part  of  the  car- 
driver.  Her  own  narrative  of  the  occur- 
rence, and  that  of  her  witness,  a  fellow-pas- 
senger, do  not  conflict  with  the  car-rlrlv- 
«r'B  version,  and  it  is  plain  and  above  any 
reasonable  doubt  that  the  accident  was 
one  which  no  line  in  the  exercise  of  ordinary 
human  foresight,  or  of  that  prudence  wliich 
should  characterize  human  action  wlien 
Intrasted  with  responsibility  towards  oth- 
ers, could  have  anticipated.  The  horse- 
car  in  which  the  plaintiff  was  riding  was 
proceeding  on  its  way,  in  the  city  of  Rocb- 
ester.upon  the  northernmost  of  the  two 
tracks  of  the  defendant's  road.  Coming 
in  the  oppposite  direction,  and  using  the 
rails  of  the  other  track,  was  a  wagon  heav- 
ily loaded  with  lumber.  When  this  wag- 
on was  abreast  of  the  car,  its  driver  sud- 
denly turned  off  the  track,  and  In  doing  so 
the  ends  of  the  lumber,  which  projected 
from  the  after-part  of  the  wagon,  were 
jerked  or  thrust,  by  the  sudden  movement 
of  turning,  through  one  of  the  car  win- 
dows, striking  the  plaintiff  a  blow  in  the 
back.  At  the  moment  she  was  rlslngfrom 
her  seat  to  pull  the  car  strap,  for  the  pur- 
pose of  signaling  the  driver  to  stop  at  the 
street  corner  they  were,  nearing.  Her 
eye,  glancing  out  of  the  car, caught  a  view 
of  the  wagon.  When  asked  as  to  what 
she  saw  she  testified :  "It  was  on  the  op- 
posite track,  turning,  off  from  it,— it  was 
about  at  right  angles, — wben  I  saw  it." 
Then,  more  particularly,  she  testified: 
"He[thewngon  driver]  was  turning  off 
the  track  at  the  time  of  this  occurrence. 
*  *  *  He  was  at  about  right  angles 
with  the  track  when  I  saw  it.  Tbis  was 
at  the  time— at  tbe  moment — that  I  was 
stmck,— at  the  moment  the  lumber  came 
through  the  window.  He  was  then  at 
about  right  angles.  I  liad  not  observed 
him  turning  off  the  track  before  I  was 
struck.  I  saw  him  just  at  the  time.  •  ■  • 
My  attention  happened  to  be  drawn 
oO  that  way  so  as  to  notice  him  before! 
was  hit. "  Again  she  describes  the  occur- 
rence: "  We  were  going  in  opposite  direc- 
tions. -This  lumber  wagon  and  team 
were  going  up  the  street,  as  we  call  It, 
and  I  was  riding  down.  The  teams  bad 
passed  each  other,— the  teams  of  tliecar 
and  lumber  wagon, — and  the  drivers  bad 
passed  by  each  other;  and  as  much  of  tbe 
car  as  was  In  front  of  me  had  passed  by 
tbe  lumber  wagon  and  its  load.  I  did  not 
observe  the  driver  of  the  lumber  wagon 
wlien  he  commenced  to  turn.  Question. 
You  observed  the  act  of  turning?  An- 
swer. As  be  was  turning.  Q.  And  then, 
almost  Immediately  after  you  observed 
bis  act  of  turning, you  werestruck?  A.  It 
was  all  at  the  same  time,  and  I  was 
struck  by  the  ends  of  the  rear  of  the  load." 
The  driver  is  tbe  only  other  witness  in  the 
case  whose  evidence  gives  any  Informa- 
tion about  tbe  movements  of  the  wagon. 
From  his  account  it  appears  that  when  he 
first  saw  the  wagon  it  was  coming  to- 
wards lilm  on  the  other  track,  following 
behind  a  street-car.    The  road  was  clear 


before  blm,  and  he  was  going  along,  pass- 
ing tbe  car  and  wagon,  with  nothing  to 
attract  his  attention,  when,  happening  to 
look  up  in  his  mirror,  be  saw  the  wagon 
driver  In  the  act  of  turning  out,  and  he  at 
once  set  his  brake,  ard  stopped  his  car, 
(earing  some  injury  from  tbe  load.  He 
testified  that  neither  at  the  time  when  the 
team  o(  the  Inmber  wagon  passed  bis 
team,  nor  when  the  wagon  passed,  had 
be  seen  any  movement  towards  turning 
out.  The  whole  load  had  gone  by  him, 
and  It  was  owing  to  his  glancing  Into  bis 
mirror  that  he  noticed  the  sudden  move- 
ment ol  the  lumber  teamster,  and  was  en- 
abled to  set  bis  brakes  to  arrest  bis  own 
motion.  The  suddenness  and  rapidity 
with  which  the  car  was  struck  by  the 
wagon  load  are  evidenced  by  the  fact'tbat 
the  breaking  of  the  car  window  pane  was 
the  only  damage  Inflicted  upon  tbe  car. 
The  woodwork  was  'not  even  touched. 
This  proved  tbe  striking  o(  tbe  car  to 
have  been  caused  by  the  jerk  or  violent 
movement  necessarily  Imparted  to  the 
wagon  body  by  the  driver's  attempt  to 
take  his  wagon  wheels  so  abruptly  out  o( 
the  rails.  The  driver  of  the  wagon  was 
never  found,  and  the  description  of  the  ac- 
cident Is  tbns  confined  to  tbe  testimony  of 
tbe  plaintiff  and  the  car-driver,  which 
agrees  upon  these  essential  features.  The 
testimony  of  the  witness  who  was  a 
passenger  in  the  car  relates  only  to  what 
took  place  at  the  time  the  plaintiff  was 
struck,  except  that  he  testifies  to  tbe 
rapid  rate  at  which  the  car  was  pro- 
ceeding. And  tbe  evidence  as  to  the  high 
rate  of  speed  constitutes.  In  effect,  the  on- 
ly real  basis  upon  which  tbe  respondent's 
counsel  founds  his  argument  in  support  of 
this  large  and  extraordinary  recovery. 
He  claims  that  "  the  approximate  cause  of 
the  accident  and  injury  was  the  high  and 
dangerous  rate  of  speed  at  which  the  car 
was  being  driven,"  and  be  argues  that,  if 
the  driver  had  been  proceeding  at  a  more 
moderate  speed,  he  could  hove  stopped  his 
car,  and  avoided  tbe  collision.  I  do  not 
perceive  the  (orce  of  this  argument.  Aa- 
snmlng  the  rate  of  speed  to  have  been  un- 
usual, even,  tbe  speed  of  tbe  car  had  noth- 
ing to  do  with  the  occurrence.  The  track 
was  clear  ahead  of  the  car-driver.  Tbe 
lumber  wagon  was  where  It  could  not 
possibly  collide  with  the  car,  aod  there 
was  nothing  to  Indicate  to  the  car-driver 
that  the  teamster  intended  to  change  the 
courae  of  his  wagon.  He  had  every  right 
to  suppose.  If  there  was  reason  for  bis 
dwelling  upon  the  very  common  occur- 
rence of  a  wagon  using  tbe  other  track, 
that  It  would  not  turn  off  in  the  middle  of 
a  block;  but  that  It  would  continue  on. 
It  cannot  be  assumed  from  the  evidence 
what.  If  tbe  car  had  been  running  at  a 
slow  rate  of  speed,  would  have  been  the 
result  of  the  wagon  driver's  act  of  sud- 
denly turning  off  the  rails.  If  conjecture 
were  admissible.  It  might  bear  either  way 
upon  the  cause  of  this  occurrence.  If  I 
were  to  conjecture  upon  tbe  effect  of  the 
rapidity  of  the  car's  movement  I  should 
Incline  to  the  supposition  that  It  may 
have  prevented  a  severer  collision.  The 
facts  of  the  case  permit  no  Inference  of 
fault  in  the  driver.    He  had  nothing  to 
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warn  blm,  or  even  to  snsgest  to  him  an 
Impeuding  or  possible  collision  ot  thn 
wagon  wltb  any  part  of  his  car.  He  was 
evidently  alert,  for  hn  had  bis  bratce  so 
well  In  hand  as  to  be  able  to  stop  the  car 
at  once.  Ho  was  not  bound  to  infer  the 
existence  of  danger  from  the  approach  of 
a  wagon  upon  the  other  track.  Sii  far  as 
he  was  concerned  in  the  causes  of  the 
plaintiff's  injuries,  his  action  was  no  more 
a  procuring  element  than  if,  when  abreast 
of  the  car,  the  wagon  driver  had  suddenly 
turned  his  team,  and  intentionally  driven 
his  pole  or  wagon  into-  the  car.  Tbe 
driver  ot  the  wagon  had  a  right  to  asethe 
street-railway  track,  and  his  nse  of  it 
would  have  led  to  no  injurious  result  in 
this  case  if,  in  order  to  leave  it  at  that 
place,  he  had  not  turned  his  wheels  so 
abruptly  as  to  throw  or  swing  tbe  end  o( 
his  wa^on  body  around  and  against  the 
passingcar.  It  was  his  negligent  and  reck- 
less act  which  directly  caused  the  injury 
to  tbe  plaiutitf,  and  the  case  falls  to  dis- 
close any  neglect  on  tbe  driver's  part 
which  co-operated  to  occasion  that  result. 
As  the  case  stood  upon  the  evidence,  no 
inference  was  permissible  that  the  defend- 
ant bad  failed  in  its  obligation  to  carry 
the  plaintiff  with  thut  care  and  vigilance 
which  are  imposed  by  law  upon  such  a 
carrier  of  passengers,  and  to  allow  the 
Jury  to  pass  upon  the  issue  was  to  invite 
a  verdict  for  the  plaiutitf,  based  solely 
nponasympatbyforhersutferings.  It  was 
distinctly  error  in  tbe  trial  Judge  to  deny 
the  motion  for  a  nonsuit.  The  Judgment 
was  sought  to  be  upheld  below  by  refer- 
ence to  the  ca«e  of  Hill  v.  Railroad  Co., 
10»  N.  Y.  239, 16  N.  B.  Rep.  61.  That  decis- 
ion is  not  in  point.  There  the  street-car, 
while  moving  at  unusual  speed,  was 
struck  by  the  pole  or  shaft  of  a  truck, 
which  penetrated  the  front  panels  of  the 
car,  with  force  suiScient  to  injure  a  pas- 
senger. Plainly  enough ,  such  an  occurrence 
suggested  some  possible  negligence  in  the 
car-driver,  and  called  for  some  explana- 
tion  ot  such  a  collision.  An  inference  was 
justifiable,  on  the  plaintiff's  proof,  that 
the  car-driver  might  have  avoided  the  col- 
lision, or  lessened  its  effect;  and  therefore 
it  was  error  to  dismiss  the  complaint. 
The  very  nature  of  tbe  accident  In  that 
rase  raised  the  inference  that  the  driver 
must  have  been  reckless,  and  that  there 
might  have  been  some  way  to  avoid  it  by 
prudent  driving;  while  here  there  was 
only  reason  to  believe  that  the  car-driver 
could  have  done  nothing  to  avoid  the  con- 
sequences of  tbe  teamster's  conduct.  The 
judgment  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  tbe 
event.    All  concur. 


(126  N.  T.  G<8) 
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y.  Marbton  et  al. 


{Court  of  Appeals  of  Sew  York.  June  a,  1881.) 
Keguobkob  or  Hastzb— Defectivb  Appliances. 
An  employer  who  has  always  on  hand  new 
ropes  to  put  on  a  derrick  used  to  hoist  coal  from 
the  hold  of  a  vessel,  which  any  of  the  employes 
can  get  whenever  they  think  the  rope  in  use  to 
be  unsafe,  is  not  responsible  for  the  death  of  an 
employe  caused  by  the  rope's  breaRing,  when  it 
appears  that  the  ropes  provided  were  of  the  best 
qoality,  and  entirely  safe,  till  frayed  by  use,  and 


that  when  so  fnyed  the  defects  were  pMnly  visi- 
ble to  the  men,  who  could  immediately  replace 
the  worn  rope  by  a  new  one,  If  they  wished  to. 
Reversing  10  S.  Y.  Supp.  681. 

Appeal  from  supreme  court,  general 
term,  second  department. 

E.  Louis  Lowe,  for  appellants.  Cbas.  J. 
Puttersoa,  for  respondent. 

Finch,  J.  Tbe  plaintiff's  intestate  was 
killed  while  loading  coal  into  buckets, 
which  were  raised  from  the  hold  of  a  ves- 
sel by  the  aid  of  a  derrick.  The  rope  used 
for  that  purpose,  and  which  lifted  the 
loads  to  the  control  of  tbe  gaff,  suddenly 
parted,  and  the  falling  mass  crushed  the 
deceased,  who  died  almost  immediately 
from  his  injuries.  There  is  no  question  of 
contributory  negligence  in  the  case,  and 
not  the  least  doubt  that  the  defendants 
did  tlieir  full  duty,  so  far  as  it  consisted  in 
the  selection  and  supply  of  the  rope  used. 
The  controversy  is  thus  narrowed  by  the 
facts  to  tbe  single  Inquiry,  whoseduty  was 
it  to  observe  and  examine  the  condition 
of  the  rope,  and  change  it  when  so  worn 
that  it  became  unsafe.  Tbe  lengrths  of 
rope  used  lu  the  derrick  were  called  "falls. " 
The  ordinary  limit  of  safety  in  tlieir  use 
was  proved  to  have  been  from  14  to  20 
days;  rai-ely  less  than  that,  and  some, 
times  considerably  more.  Everybody  con- 
nected with  the  business  knew  tbe  conse- 
quences ot  excessive  use,  and  the  necessity 
of  frequent  changes  of  the  -falls,  but  at 
varying  and  uncertain  periods  ot  time. 
The  fall,  which  was  sound  and  safe  in  the 
beginning  of  a  morning's  work,  might  be- 
come frayed  and  dangerous  before  night, 
and,  if  it  did,  would  bec-jme  so  before  tbe 
eyes  of  all  the  workmen  dependent  upon  it 
for  its  nse;  and  that  is  true,  because  the 
proof  given  by  the  plaintiff  shows  clearly 
that  the '  ropte  which  is  sound  originally 
becomes  pulpy  internally  only  when  use 
has  first  affected  it  externally.  Now,  it  Is 
conceded  that  the  defendants  kept  on 
hand,  and  ready  for  use,  at  any  moment, 
an  adequate  supply  of  these  falls,  and  of 
the  best  and  most  approved  character. 
After  purchasing  a  coil  of  rope  measuring 
about  1,000  feet  in  length,  it  was  at  once 
cut  up  into  falls,  the  ends  were  tied  to 
keep  them  from  unraveling,  each  tali  was 
marked  with  a  tag  stating  it's  length,  and 
they  were  then  hung  up  in  a  dry  store- 
room, under  lock  and  key,  and  so  kept 
ready  tor  immediate  nse,  and  meantiuie 
protected  from  the  weather  or  from  in- 
jury. II  one  was  wanted,  word  was  sent 
to  the  office,  and  the  new  fall  at  once  sup- 
plied for  use  at  the  dock.  (Tsually  tbe  en- 
gineer or  his  assistant  made  tbe  applica- 
tion, but  anybody  engaged  In  the  work 
could  give  the  notice  and  get  the  new  fall. 
It  does  not  appear  that  any  such  applica- 
tion, coming  from  any  of  tbe  workmen, 
was  ever  unheeded  or  refused.  The  work- 
men, therefore,  were  left  in  a  position  of 
perfect  safety  as  to  tlie  sufficiency  of  the 
fails,  against  everything  save  their  own 
negligence  or  error  of  judgment.  The  rope 
was  swinging  before  their  eyes,  and  would 
disclose  its  approaching  weakness  on  the 
surface  before  it  became  rotten  or  pulpy 
within,  and  they  were  able  to  know  how 
long  it  had  been  used,  and  so  whether 
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prndence  required  it  to  t>e  changed.  Tliey 
were  at  liberty,  and  knew  they  were  at 
liberty,  to  supplant  one  which  exhibited 
marks  of  weakness  with  another,  both  new 
and  snfflcient,  from  the  supply  kept  on 
hand.  Tbey  were  in  the  daily  habit  of  olt- 
servlng  its  condition,  and  It  was  specially 
the  custom  of  the  engineer  to  do  so.  He 
had  examined  It  a  day  or  two  before  the 
accident,  and  deemed  it  safe. 

On  this  state  of  facts,  the  court  cbarsred 
that  it  was  the  duty  of  the  master  to  the 
servants  to  watch  the  use  of  the  rope  by 
tbem,  and  its  changes  of  condition,  that 
the  engineer  was  his  agent  and  deputy  for 
such  purposes;  and  that  the  negligeuce  of 
the  engineer,  if  it  existed,  was  that  of  the 
master.  The  doctrine  at  once  renders  un- 
ezplainable  all  the  line  of  cases  In  which 
some  defect  tn  a  machinebas  ocurredfrom 
Its  use,  and  the  master  has  been  held  free 
from  responsibility  if  the  machine  fur- 
nished  was  originally  safe,  and  he  neither 
knew  nor  ought  to  have  known  of  the  ex- 
istence of  the  defect;  for  it  puts  thednty  of 
daily  watch  and  discovery  on  him,  and  bo 
requires  no  notice  or  complaint  or  lapse  of 
time  to  put  him  In  default.  I  think  the 
doctrine  asserted  was  an  extension  of  the 
master's  duty  beyond  its  natural  and 
proper  limits.  Probably  the  existing  rule 
was  founded  upon  the  truth  thut  certain 
things  essential  to  the  safety  of  the  serv- 
ants must  necessarily,  in  the  management 
of  tbe'bnslness,  emanate  from  the  master, 
and  remain  in  his  absolute  control,  and  so 
the  servants  should  not  be  responsible  to 
one  another  for  defects  which  they  could 
not  repair  for  lack  both  of  authority  and 
means.  The  servant  cannot  furnish  the 
machines.  That  is  the  master's  right  and 
duty.  But  the  servant  who  uses  tbem 
can  and  «honld  keep  them  in  order  for 
their  proper  and  safe  daily  use,  when  fur- 
nished with  the  necessary  means  of  so  do- 
ing, and  when  perfectly  capable  of  correct- 
ing the  defect.  It  is  undoubtedly  true,  as 
we  have  often  said,  that  it  la  the  duty  of 
a  master  to  Iceep  a  machine  or  appliance 
in  ordnr,  and  that  he  cannot  delegate  the 
duty  so  astoescope  responsibility.  But 
that  is  a  general  rule,  and  has  its  qualifica- 
tions and  limitations.  One  of  .those  is 
that  it  is  not  the  master's  duty  to  repair 
defects  arising  in  the  daily  use  of  the  ap- 
pliance, for  which  proper  and  suitable 
materials  are  supplied,  and  which  may 
easily  be  remedied  by  the  workmen,  and 
are  not  of  a  permanent  character,  or  re- 
quiring the  help  of  skilled  mechanics.  An 
apt  illustration  will  be  found  in  the  case 
of  McGeo  V.  Cordage  Co.,  139  Mass.  445, 1 
N.  £.  Rep.  746.  The  machine  was  used  tor 
the  passage  of  hemp  over  hackle  pins. 
These  sometimes  became  bent  so  that  the 
fiber  clogged,  aud  then  the  machine  was 
stopped,  and  the  workman  drove  out  the 
bent  pin,  and  inserted  a  new  one  from  a 
supply  furnished  by  themasterfor  that  pur- 
pose. The  change  was  held  to  be,  not  the 
duty  of  the  master,  but  that  of  the  serv- 
ants, aud  an  ordinary  detail  of  their  daily 
duty.  It  would  have  been  almost  absurd 
to  have  held  otherwise.  So  in  Webber  v. 
Piper,  lOa  N.  Y.  49«,  17  N.  E.  Rep.  216,  the 
master  had  supplied  the  means  of  sharp- 
ening saws  which  bad  become  dull,  and 


dnplIcatesawB  to  take  their  place  when 
removed,  and  had  aasigued  the  duty  of 
removal  to  one  of  his  servants  whose  neg- 
lect, which  resulted  in  an  injury,  was  held 
to  be  that  of  a  fellow-servant.  The  same 
doctrine  was  declared  in  Johnson  v  Tow- 
Boat  Co.,  135  Mass.  209,  a  case  almost  ex- 
actly like  the  one  before  us,  and  in  which 
the  injury  resulted  from  the  use  by  the  serv- 
ants of  an  unsound  rope,  instead  of  sub- 
stituting a  new  one  which  the  master  had 
supplied.  lu  that  case  it  was  said  that, 
the  roaster  "having  provided  sufllcicnt  ap- 
pliances, a  part  of  which  required  occa- 
sional renewal  from  the  wear  and  tear  of 
the  use  for  which  it  was  intended,  and 
provided  sufflcient means  forsuch  renewal, 
and  employed  Moore  to  have  the  superin- 
tendence of  the  workmen  and  the  ap- 
paratus and  appliances,  the  use  of  the 
means  provided  for  keeping  the  tackle  in 
suitable  condition  was  as  truly  a  part  of 
Moore's  duty  as  servant  as  was  the  use 
of  the  apparatus  for  the  dirert  purpose  of 
the  business,  and  in  performing  that  duty 
he  was  a  fellow-servant  with  the  plain- 
tiff." The  doctrine  thus  declared  was  not 
at  all  repudiated,  or  even  modified,  by  the 
later  case  of  Daley  v.  Railroad  Co.,  147 
Mass.  101 ,  16  N.  E.  Rep.  690,  upon  which 
the  general  term  rely.  In  that  ease  the 
operatives  who  managed  the  machine  had 
no  duty  or  responsiblity  as  to  a  change  of 
the  ropes,  but  were  dependent  upon  the 
judgment  and  consent  of  two  other  em- 
ployes, who  were  notclaimedto  befellow- 
Beryants  of  the  workmen;  and  that  case 
draws  clearly  the  distinctions  between 
an  orig:lnal  defect  in  the  rope  provided  and 
one  occurring  from  its  use,  and  between 
the  duty  of  ordinary  repairs  devolving  up- 
on the  servants  and  those  of  a  permanent 
or  special  character,  which  attach  to  the 
master.  What  wassald  as  to  thecustod.r 
of  the  ropes  had  some  force  in  that  case, 
but  has  no  application  to  the  one  before 
us.  Here  there  does  not  appear  to  have 
been  at  the  dock  any  suitable  place  for 
keeping  the  spare  falls,  and  It  was  neither 
negligence  nor  imprudence  to  put  them 
under  cover,  or  protect  them  by  a  lock,  so 
long  as  tbey  were  at  all  times  subject  to 
the  needs  or  requirements  of  the  work- 
men. The  cases  cited,  and  their  doctrine, 
appear  to  be  founded  upon  what  is  deter- 
mined to  be  the  Implied  contract  relation 
between  the  master  and  servant.  Their 
mutual  duties  grow  out  of  that  relation, 
and  change  and  vary  it  as  It  Is  change<l 
or  varied  by  the  facts  which  indicate  aud 
measure  it.  Where  those  facts  show  that, 
in  the  understanding  of  both  parties,  a 
class  of  ordinary  repairs  are  to  be  made 
by  the  servants  with  materials  furnished 
bj-  the  master  for  that  express  purpose; 
thut  they  and  lie  regard  it  as  a  rletnll  of 
their  own  work;  that  it  is  something  en- 
tirely within  their  capacity  and  not  de- 
pendent upon  the  skill  of  a  special  expert; 
and  that  the  necessity  spriugs  from  their 
dally  use  of  the  appliance,  occurs  at  differ- 
ent and  unknown  periods  in  thrir  service, 
and  is  open  to  their  observation  in  the  at>- 
sence  of  the  master, — the  inference  is  inev- 
itable that  the  contract  relation  between 
the  parties  mak«>s  it  a  duty  of  the  serv- 
antH,  and  a  detail  of  their  work,  to  cor- 
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rect  the  defect  when  it  arisea,  with  the 
oiaterialB  fnrnlBbed.  The  chhcb  cited  hy 
The  respondent  do  not  teach  the  qaestion. 
In  one  the  defect  was  In  an  engine,  which 
only  an  expert  could  repair,  and  for  which 
the  servant  was  fumisbed  with  no  mate- 
rials. Fuller  ▼.  Jewett,  80  N.  Y.  5«.  In 
one  the  chain  of  an  elevator  had  grown 
thin,  and  no  new  one  was  supplied.  Cor- 
coran V.  Ilulbrnok,  6i)  N.  Y.  61S.  In  two 
the  cars  or  the  platform  were  defective 
when  supplied  by  the  master.  Gottliei)  v. 
Railroad  100  N.  Y.  462,  8  N.  E.  Rep. 
344,  Bendng  t.  Stein  way,  101  N.  Y.  647,  6 
N.  E.  Rep.  449.  And  In  one  the  master 
permitted  the  use  of  a  rope  which  waa 
rotten  from  a  year's  exposure  to  the 
weather,  and  without  supplying  a  new 
one.  Baker  v.  Railroad  Co., 95  Pa.  St.  211. 
In  Cono  V.  Railroad  Co.,  81  N.  Y.  208,  the 
defect  was  in  the  engine  which  the 'serv- 
ants using  it  could  not  be  required  or  ex- 
pected to  repnlr,  and  in  Murray  v.  Usher, 
117  N.  Y.  643,  23  N.  £.  Rep.  6«4,  the  plat- 
form fell  from  an  original  defect  in  con- 
struction. In  the  present  case  the  master 
exerrlsed  all  the  reasonable  care  required. 
The  rope  bad  not  been  in  use  so  long  aa 
to  charge  the  master  with  knowledge 
that  it  bad  become  unsafe,  and  he  had  a 
right  to  assume  that  the  servants  wonld 
take  no  needless  risks.  8o  far,  even,  as 
the  engineer  is  concerned,  there  seems  to 
bare  been  on  his  part  an  error  of  judg- 
ment, but  not  necessarily  any  negligence  in 
the  performance  of  his  dnty.  The  Judg- 
ment should  be  reversed,  and  a  new  t/ial 
granted,  with  costs  to  abldo  the  event. 
All  concur. 


(126  N.  Y.  «9) 

Ferouso.n  v.  Ross  et  ah 
(Court  of  Appeals  of  New  York.    June  8, 1891.) 
CoNsrarDTiOKAL  L4W— Title  or  Acts— Jusudio- 

nON  OP  StATB— iionNl>A.BIB8. 

1.  Since  by  the  compact  between  Kew  York 
and  New  Jersey  exclusive  jarisdictlon  is  given 
the  former  state  over  all  the  waters  of  the  Bay 
of  New  York,  and  of  the  Hudson  river  lying  west 
of  Manhattan  island,  and  to  the  south  of  Spuyten 
Dayvll  creek,  to  the  low-water  mark  on  the  Jersey 
side,  the  state  of  New  York  can  enact  a  statute 
imposing  a  penalty  on  persons  depositing  dredg- 
ings  in  any  of  those  waters,  even  on  the  Jersey 
side,  though  the  boundary  line  between  the  two 
states  is  the  middle  of  the  North  river. 

2.  Laws  N.  Y.  1886,  o.  680,  {  8,  amending 
laws  1875,  c.  604,  making  it  an  offense  to  deposit 
dredglngs  In  the  North  river,  is  a  general  law, 
as  it  affects  the  welfare  of  the  New  York  harbor, 
in  which  the  people  of  the  entire  state  are  Inter- 
ested, and  is  therefore  valid,  though  its  subject 
is  not  expressed  in  its  title,  as  required  by  Const. 
N.  Y.  art.  3,  g  10,  in  case  of  local  laws. 

Affirming  18  N.  Y.  Bupp.  8S6. 

Appeal  from  supreme  court,  general 
term,  second  department. 

R.  D.  Benedict,  for  appellants.  Jamea 
C.  Gburcb,  for  respondent. 

ANnREWS,  J.  The  statement  of  a  few 
facts  will  be  snfflclent  to  present  the  ques- 
tions on  this  appeal.  lu  1876  an  act  of  the 
legislature  was  passed  (chapter  604)  en- 
titled "An  act  to  prevent  the  deposit  of 
carrion  offal,  or  dead  animals  in  the  .North 
or  East  rivers,  or  in  the  Bay  of  New  York, 
orRaritan  bay.  within  the  iurisdii-tlon  of 
the  state  of  New  York. "  The  act,  among 


other  things,  provided  Tor  the  appoint- 
ment by  the  governor  of  a  shore  inspector, 
to  report  and  prevent  violations  of  the 
act,  who  was  to  be  paid  a  salary  by  the 
state  comptroller,  to  be  raised  by  taxa- 
tion on  the  counties  of  New  York,  Kings, 
Queens,  Westchester,  and  Richmond.  The 
act  was  amended  by  chapter  414  of  the 
Laws  of  18K5,  by  adding  a  new  section, 
(section  8,)  which  extended  the  prohibi- 
tions In  the  original  act,  and  made  it  an- 
lawfnl  to  depositorallowtobedlscbarged 
into  the  waters  mentioned  in  the  first  sec- 
tion of  the  act  of  1875  any  material 
dredged  or  excavated  from  any  slip,  ba- 
sin, shoal,  or  other  place,  unless  deposit;- 
ed  above'  hiph-water  mark,  or  behind  a 
bulk-head  for  filling  in ;  and  provided  a 
penalty  for  the  violation  of  this  section. 
In  1886  (chapter  630)  the  original  act  was 
further  amended,  as  was  also  section  8  of 
the  act  of  1886,  but  in  a  particular  not 
material  to  the  present  inquiry.  This 
action  was  brought  by  the  shore  inspect- 
or, under  the  provision  of  the  statute, 
against  the  defendant,  torecovera  penalty 
for  depositing  dredglngs  from  a  slip  in  the 
city  of  New  York  into  the  waters  of  the 
North  river. contrary  to  theelgbth  section 
of  the  act  of  1886.  It  is  not  controverted 
on  this  appeal  that  In  December,  1887,  the 
defendants  discharged  into  the  waters  of 
the  river,  opposite  the  city  of  New  York, 
on  the  Now  Jersey  side,  at  a  puint  abont 
one-fourth  of  a  mile  from  the  New  Jersey 
shore,  a  scow-load  of  material  dredged 
from  a  slip  in  the  city  of  New  York,  in  vio- 
lation of  The  act.  It  is  insisted,  however, 
in  the  first  place,  that,  the  deposit  having 
been  made  within  the  territorial  limits  of 
New  Jersey,  the  state  of  New  Yi)rk  baa  no 
jurisdiction  to  enact  a  law  sabjecting  |)er- 
Hons  to  liability  for  any  act  done  within 
the  territory  of  that  state.  The  case  of 
People  T.  Railroad,  42  N.  Y.  288,  famishes 
a  satisfactory  answer  to  this  objection. 
By  the  compact  entered  into  between  New 
York  and  New  Jersey,  the  particulars  of 
which  are  set  forth  in  the  opinion  in  that 
case,  the  middle  of  the  North  river  was 
declared  to  be  the  boundary  between  the 
two  states,  but  by  the  third  article  exclu- 
sive jurisdiction  of  and  over  all  the  wa- 
ters of  the  Bay  of  New  York  and  of  the 
Hudson  river  lying  west  of  Manhattun 
island  and  to  the  south  of  Spuyten  Day  vil 
creek,  and  of  and  over  the  lands  covered 
by  said  waters  to  low-water  mark  on  the 
New  Jersey  side  thereof,  was  ceded  to  the 
state  of  New  York,  reserving  to  the  state 
of  New  Jersey  jurisdiction  of  wharves, 
docks,  and  piers  on  the  Jersey  shore.  The 
purpose  of  vesting  exclnsive  jurisdiction 
over  these  waters  in  the  state  of  New 
York  was  to  promote  the  interests  of  com- 
merce and  navigation,  which  would,  as 
supposed,  be  best  sutmprved  by  giving  to 
this  state  the  exclasiye  control  and  regu- 
lation of  the  waters  of  the  bay  and  harbor 
of  New  York 

The  only  remaining  question  is  aa  to  the 
constitutionality  of  section  8  of  the  act  of 
1886.  which  is  assailed  as  a  violation  nl 
section  16,  art.  3,  of  the  constitution  of 
this  state.  It  is  contended  that  the  act  of 
1875  wa?  8  local  bill,  and  that  section  8  of 
tbe  act  of  1886  was  an  enactment  of  un- 
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titber  local  provlalon,  covering  a  different 
frabject  from  that  embraced  In  the  orig- 
inal act;  and  alau  tbat  the  subject  of  tbe 
new  section  was  not  expressed  In  tbe  title 
of  the  act  of  1875,  or  of  tbe  amended  act  of 
1886.  The  trial  Judge  entertained  some 
doubt  whether  tbe  act  of  1875,  as  original- 
ly enacted,  was  a  local  act.  Bat.  as  we 
are  of  opinion  that  section  8  of  the  act  of 
1886  was  a  general,  and  not  a  local,  law, 
the  examination  of  tbe  other  question  is 
unnecessary,  for  it  la  well  settled  that  a 
areneral  provision  inserted  In  an  ant  con- 
taining local  provisions  is  valid,  whether 
the  subject  is  expressed  in  the  title  or  not, 
as  general  acts  require  an  enacting  clause 
only.  Const,  art.  3,  i  \4;  People  v.  iic- 
Oann,  16  N.  Y.  58;  Williams  v.  People,  24 
N.  Y.  406.  Tbe  courts  have,  in  some  cases, 
found  great  difficulty  in  determining  the 
application  of  section  3,  art.  16,  of  the 
constitution.  It  seems  Inapossible  to  fix 
any  definite  rule  by  which  to  solve  tbe 
question  whether  a  law  is  locator  general, 
and  it  has  been  found  expedient  to  leave 
tbe  matter, to  a  considerable  extent,  open, 
to  be  determined  upon  the  special  circum- 
stances of  eai^fa  case.  There  are,  however, 
certain  general  principles  to  be  deduced 
from  the  decisions.  One  of  these  is  that  a 
statate  may  be  public,  and  still  local,  and 
therefore  within  the  purview  of  this  pro- 
vision of  the  constitution.  In  accordance 
witb  this  view,  it  has  been  held  tbat  acts 
constituting  or  defining  tbe  Jurisdiction  of 
local  courts,  amending  charters  of  munic- 
ipal corporatiouB,  regulating  the  appoint- 
ment and  election  of  local  officers  in  a  par- 
ticular city,  providing  for  the  laying  out 
of  street's  or  highways  or  the  Construc- 
tion of  bridges  in  a  specified  locality,  and 
for  local  taxation  to  pay  the  expense  of 
the  work,  regulating  the  fees  of  officers  In 
a  particular  county,  or  tbe  expenses  of 
Judicial  sales  therein,  although  public 
acts,  are  nevertheless  local,  and,  to  be 
valid,  the  subject  of  the  enactment  must 
be  expressed  in  tbe  title.  People  v. 
O'Brien,  88  N.  Y.  198;  People  v.  8u[>ervls- 
ors,  43  N.  Y.  10:  Gaskin  v.  Meek,  42  K.  Y. 
186:  Hnher  v.  People.  49  N.  Y.  132;  Kerrl- 
■gan  V.  Force,  68  N.  Y.  388;  People  v.  Liv- 
ingston, 79  N.  Y  279;  People  v,  Briggs,  50 
N.  Y.  653;  In  re  Streets,  74  N.  Y.  103; 
Tltrt  V.  City  of  Buffalo,  82  N.  Y.  211.  An- 
other rule  evolved  by  the  discussion  of  the 
subject  is  that  an  act  embracing  within 
its  scope  all  the  cities  of  the  state,  or  all 
tblugs  of  a  certain  class.  Is  a  general,  and 
not  a  local,  act,  although  by  reason  of 
flome  limitation,  based  on  population  or 
other  condition,  only  a  particular  city  or 
the  inhabitants  of  a  single  locality  can.  In 
the  actual  situation,  receive  Us  benefits. 
In  re  New  York  El.  K.  Co.,  70  N,  Y.  828;  In 
re  Church,  92  N.  Y.  5.  The  fact  that  an  act 
operates  only  upon  a  limited  area,  or 
upon  persons  within  a  specified  locality, 
aud  not  genernliy  thronghout  tbe  state,  is 
in  most  cases  a  reasonably  accurate  test 
by  which  to  determine  whetiier  the  act  is 
general  or  local.  But  it  Is  not  decisive  in 
all  cases.  Tbe  entire  state  may  be  inter- 
ested iu  the  enactment  and  execution  o{  a 
law  operatlDir  territorially  upon  a  partic- 
ular section  of  the  state  only.  In  some 
general  sense  all  the  people  are  or  may  be 


I  interested  in  laws  of  a  public  character, 
although  local,  as  for  example  in  the  ad- 
ministratiun  of  Justice  in  the  city  of  New 
York,  the  construction  and  reparation  of 
streets  and  highways,  In  whatever  locali- 
ty they  may  be.  This  is  not,  however, 
such  a  direct  interest  as  maizes  laws  pro- 
viding for  local  courts  in  a  specified  lo- 
cality, or  for  the  construction  of  a  bridge, 
general.  But  are  laws  regulating  quaran- 
tine in  the  port  of  New  York,  or  the  laud 
Ing  of  immigrants  therein,  local  in  the 
same  sense  as  laws  relating  to  city  courts, 
or  to  a  particular  highway  or  street? 
The  eighth  section  of  the  act  of  1886  was 
manifestly  enacted  for  the  protection  of 
the  harbor  f  New  York  In  the  interest  of 
commerce  and  navigation.  The  citizens 
of  New  York  City  may  possibly  have  a 
greater  stake  in  the  matter  than  citizens 
In  other  localities.  But  thedesti-uctlon  or 
Rerious  impairment  of  tbe  harbor  of  New 
York  would  directly  affect  tbe  prosperity 
of  tbe.  state.  It  would  Impair  its  reve- 
nues, imperii  its  system  of  river,  canal, 
and  railroad  transportation,  and  it  is  not 
too  much  to  say  that  every  industrial  In- 
terest, agricultural  or  mechanical,  would 
feel  Its  blighting  influence.  A  law  having 
for  Us  object  the  protection  of  the  navi- 
gation in  the  harbor  of  New  York,  Is,  wo 
tbink.  general,  and  not  ocal.  The  act  is 
limited  territorially,  but  tbe  subject  Is 
both  public  and  general.  The  Judgment 
should  be  affirmed.  All  concur,  except 
Gbat,  J.,  absent. 


Otis  et  hL  v, 


028  N.  Y.  46) 

Sbantz. 


(Court  of  Appeal*  of  New  Forfc.    Jane  9, 1891. ) 
Action  os  Notb — Defemsbs— ConiiTBB-Ci.AiH — 

FLBADIKa. 

1.  Fraud  in  procnring  an  agreement  in  liqui- 
dation between  a  corporation  and  its  creditors  is 
no  defense  to  an  action  by  tbe  trustees  in  liqui- 
dation afrainst  a  creditor  of  the  corporation  upon 
a  note  given  by  blm  to  them  after  the  execution 
of  the  liqaidation  agreement,  for  property  bought 
by  him  from  such  trustees. 

2.  Nor  can  claims  of  such  creditor  against  the 
corporation  be  pleaded  as  counter-claims  in  saoh 
action. 

8.  Where  a  defendant  prays  for  no  affirmative 
relief  on  his  connter-olaim,  the  objection  that  the 
coanter-olaim  has  no  connection  with  the  cause 
of  actiou  sued  on  may  be  taken  by  general  de- 
murrer to  the  counter-claim,  on  the  ground  of  in- 
Buiflciencv,  as  provided  for  in  Code  Civil  Proc. 
N.  Y.  S  494. 
Affirming  8  N.  T.  Snpp.  298. 

Appeal  from  supreme  court,  general 
term,  fifth  department. 

Myroa  T.  Bly,  for  appellant.  Henry  M. 
Mill,  for  respondents. 

Andbrwb,  J.  The  plaintiffs  do  not  sue 
to  enforce  any  obligation  under  the 
"Agreement  In  Liquidation."  The  action 
is  upon  notes  given  for  property  pur- 
chased by  the  defendant  of  the  trustees 
after  they  had  assumed  the  trust.  The 
first  rount  In  the  answer  alleges  that  the 
defendant  was  induced  to  become  a  party 
to  the  liquidation  agreement  by  fraudu- 
lent representations  made  by  the  Mill  Biv- 
er  Button  Company,  its  agent,  offlcers, 
and  directors,  and  asks  for  Judgment  set- 
ting aside  and  canceling  aa  to  bim  the 
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agrreement.  TblB  answer  was  not  a  de- 
fense. Tbe  agreement  was  between  the 
corporation,  tbe  creditors,  and  tbe  trus- 
tees. Tbe  proper  parties  are  not  repre- 
sented In  tblB  lltlgutloD,  to  entitle  tbe  de- 
fendant tojudgment  upon  tbls  Issue.  Nei- 
ther tbe  corporation  nor  the  other  credit* 
ore  are  before  tbe  court,  and  both  have  an 
intereHt  and  are  entitled  to  be  heard  on 
tbe  adjudication  of  this  question.  More- 
over, fraud  in  procuring  the  execution  of 
the  agreement  by  the  defendant  would 
constitute  no  ground  for  exempting  him 
from  the  performance  of  an  Independent 
contract  entered  Into  between  him  and 
the  trustees  subsequent  to  the  execution 
of  the  agreement  in  liquidation,  andfound- 
ed  upon  a  new  consideration.  The  first 
answer  was  clearly  Insufficient,  because, 
admitting  Its  averments,  the  defendant 
would  be  entitled  to  no  relief. 

Tbe  2d,  3d,  4th,  and  6th  answers  are 
founded  upon  alleged  counter-claims. 
They  all  set  up  transactions  between  the 
Mill  Blver  Button  Company,  its  officers 
and  agents,  and  tbe  defendant,  which 
took  place  prior  to  the  execution  of  tbe 
liquidation  agreement.  The  second  answer 
seeks  to  counter-claim  damages  alleged  to 
have  been  sustained  by  the detendanti  aris- 
ing from  the  fraud  and  deceit  of  the  cor- 
poration, connected  with  an  advance  of 
money  made  by  the  defendant  to  the  cor- 
poration. The  tliird  answer  counter- 
claims damages  alleged  to  liave  been  sus- 
tained by  the  defendant  by  tbe  fraudulent 
refusal  of  the  corporation  to  perform  Its 
contract  to  deliver  a  portion  of  its  capital 
stock  to  the  defendant  in  consideration  of 
money  advanced  by  the  defendant.  Tbe 
fourth  answer  allege?  an  indebtedness  of 
the  corporation  to  the  defendant  in  the 
sum  ot  $2,800  for  money  loaned.  Tbe 
fifth  answer  alleges  a  violation  by  the 
company  of  a  contract  of  employment, 
whereby  the  defendant  sustained  dam- 
ages In  the  sum  of  $3,000.  The  defendant 
In  his  answer  does  not  ask  any  affirma- 
tive judgment  on  his  counter-claims,  but 
as  to  each  he  asks  simply  that  he  be  per- 
mitted to  set  off  sufilclent  thereof  to  satis- 
fy the  claim  of  the  plaintiff.  It  is  very 
clear  that  neither  of  the  answers  alleging 
counter-claims  set  up  any  claim  that  can 
be  setoff  against  the  causes  of  action  in  the 
complaint.  The  alleged  counter-claims 
are  not  against  th«  plaintiff.  They  are 
founded  upon  transactions  with  the  cor- 
poration, prior  to  the  appointment  of 
tbe  plaintiffs  as  trustees.  The  plaintiffs' 
claims  have  no  connection  therewith,  and 
were  subsequent  to  the  execution  of  the 
liquidation  agreement,  upon  contractu 
not  tainted  with  the  alleged  f-.ud  in  tbe 
concoction  of  the  agreement.  The  fact 
that  the  defendant  was  Induced  to  execute 
the  agreement  by  fraud  Is  no  answer  to 
his  obligation  arising  on  a  purchase  from 
the  trustees,  nor  does  It  enable  bim  to  set 
off  against  the  debt  a  claim  against  tbe 
corporation.  This  would  be  giving  bim 
an  inequitable  preference. 

The  plaintiff  demurred  to  theseveral  an- 
swers setting  up  counter-claims,  on  the 
ground  "that  they  were  Insufficient  In  law 
upon  the  lace  thereof. "  Section  4SJ4  of  the 
Code  ot  Civil   Procedure    makes   tbls  a 


ground  of  demurrer  to  a  counter-claim. 
But  it  is  claimed  that  where  the  defect  In 
an  answer  alleging  a  counter-claim  is  that 
the  cause  of  action  sought  to  be  counter- 
claimed  did  not  arise  out  of  the  contract 
or  tranaactlon  set  forth  In  the  complaint, 
or  was  not  connected  with  the  subject  of 
itie  action,  or  tbat  It  does  nt>t  state  facts 
sufficient  to  constitute  a  cause  of  action, 
these  objections  must  be  speciflcally  tak- 
en, under  s?ction  495,  and  that  they  are 
uot  raised  by  a  demurrer  for  insnfficlency. 
That  the  answers  were  insufficient  as  an- 
swers ■  if  counter-claims  we  cannot  doubt. 
They  set  up  uo  cause  of  action  against  the 
plaintiffs.  The  claims  alleged,  if  they  ex- 
isted, were  wholly  irrelevant  to  theclaims 
sued  upon.  Asnuming  that  they  were 
statements  of  good  causes  of  action,  they 
did  not  exist  against  the  plaintlfTs.  It  ia 
a  decisive  answer  to  the  defendant's  con- 
tention that  the  demurrer  should  have 
been  drawn  under  section  405;  that  that 
section  only  applies  where  tbe  defendant 
demands  affirmative  Judgment  on  hia 
counter-claim,  and  has  no  application 
where  the  defendant  seeks  to  use  his  coun- 
ter-claim for  tbe  purpose  simply  of  ex- 
tinguishing the  claim  of  the  plaintiff.  We 
think  the  judgment  of  the  .general  term 
was  right,  and  shoidd  therefore  be  af- 
firmed.   All  concur. 


(128  N.  T. 

Wallacb  ■▼.  Vacuum  Oil  Co. 
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(Cottrt  of  Appeals  of  New  York.    June  2, 1891.) 

OBJECTION'S  TO  EVIDENCE. 

In  an  action  for  personal  injuries,  qaestions 
asked  of  t(ie  physician  wtio  attended  plaintiff,  aa 
a  witness,  as  to  his  opinion  as  to  the  probable 
consequences  of  the  injories  to  plaintiff,  based  on 
witness'  knowledge  of  plaintiff's  condition,  de- 
rived in  any  way,  are  not  sableot  to  a  general  oi>- 
Jeotlon.    Affirming  13  N.  Y.  Supp.  426. 

Appeal  from  supreme  court,  general 
terra,  fifth  department. 

Marseava  H.  Briggs,  for  appellant.  E. 
B.  Fenner  and  Cfeo.  C.  Wollcott,  for  re- 
spondent, 

Obay,  J.  The  appellant  relies  apon  tbe 
point  that  in  tbe  admission  of  certain  evi- 
dence the  trial  court  materially  erred.  The 
action  was  brought  to  recover  damages 
for  personal  Inluries  uf  a  severe  and  per- 
manent nature,  received  by  plaintiff  from 
an  explosion  of  naphtha,  whicb  had  leaked 
into  tbe  city  sewers  from  a  defective  pipe 
belonging  to  defendant.  Tbe  physician 
who  attended  the  plaintiff  was  examiued 
as  a  witness,  and  gave  evidence  concern- 
ing the  nature  and  duration  of  thelnjurles. 
The  errors  In  the  rulings,  whicb  were  in- 
sisted upon  before  us,  the  counsel  finds  in 
the  course  of  tbe  examination  of  this  wit- 
ness. He  was  asked :  **  Question.  Aasnm- 
Ing  the  man's  age  to  be  from  58  to  60 
years, and  Jndglngfrom  that  and  from  the 
whole  history  of  his  case,  and  what  yon 
have  learned  of  it  in  all  ways,  would  you 
say  that  it  is  your  opinion  that  the 
trouble  of  tbe  heart  is  likely  to  improve  to 
any  extent  in  his  case  «r  not?  (Objected 
to  as  immaterial  and  incompetent.  Re- 
ceived. Exception.)  Answer.  I  think  it 
Is  not  likely  to  Improve.  Q.  The  same 
question  in  regard  to  his  neck  and  spine. 
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and  the  posUion  of  bta  head,— wbat  do 
yon  say  In  regard  to  tbat  trouble,  from 
yoar  history  of  the  case,  and  yonr  ex- 
perience with  It?  (Objected  to  as  Imma- 
terial and  incompetent.  Received.  Ex- 
ception.) A.  The  spinal  trouble  would 
improve  were  it  not  for  the  fact  that  he  is 
obli)$ed  to  carry  himself  in  this  condition. 
That  will  keep  up  an  irritation  of  the 
spine  cuntinnally,  because  this  stiffening 
cannot  be  removed."  It  is  to  be  observed 
that  the  objection  does  not  specify  the 
grounds  for  exclading  the  question,  or  in 
what  respects  the  evidence  called  for  by 
the  question  is  improper;  and  it  is,  in 
effect,  general  in  its  nature.  As  a  general 
objection  It  may  be  conceded  that  it  would 
suffice  if  the  question  was  altogether  an 
improper  one,  or  the  evidence  called  tor. 
In  its  nature,  quite  Inadmissible.  But  we 
cannot  nay  that.  The  witness  was  qnali- 
fled  to  give  his  opinion  upon  the  natural 
and  reasonably  certain  consequences  in 
the  future  to  be  expected  from  the  physi- 
cal Injaries  and  disturbances  from  which 
the  plaintiff  suffered,  and  such  evidence 
would  be  properly  admitted.  He  might 
also  have  properly  given  his  opinion  upon 
a  hypothetical  case,  presented  by  a  ques- 
tion which  presumed  the  facts  disclosed  by 
the  evidence.  The  objectionable  feature  In 
the  questions  as  asked  consisted  in  the 
counsel's  calling  for  an  opinion  baaed  up- 
on the  witness'  knowledge  of  the  plain- 
tiff's physical  condition,  which  he  may 
have  derived  from  outside  sources,  and 
might  not  be  predicated  Holely  upon  the 
facts  In  evidence;  and  the  question  al- 
lowed the  witness  to  state  possible  conse- 
quences, and  such  as  were  speculative,  and 
not  reasonably  certain.  But,  had  the  ob- 
jection to  the  questions  stated  these 
grounds,  the  examining  counsel,  if  he  de- 
sired to  press  the  examination  in  that 
line,  might  have  recognized  Its  correctness, 
and  have  changed  the  form  of  his  ques- 
tion, eliminating  the  objectionable  ele- 
ments. In  the  case  of  Strohm  v.  Railroad 
Co.,  96  N.  Y.  305,  as  in  other  cases  cited 
from  the  reports  of  this  court,  the  grounds 
of  the  objection  were  speclfled.  That 
mode  of  procedure.  In  conflnlug  the  exam- 
ination of  a  witness  within  strict,  legal 
limits,  is  proper,  and  It  is  the  one  which 
we  have  endeavored  to  emphasize.  Turn- 
er V.  aty  of  Newburgh.  109  N.  Y.  301, 16  N. 
E.  Rep.  844.  The  judgment  and  order 
should  be  affirmed,  with  costs  to  respond- 
ent.   All  concur. 

028  N.  T.  W)  ,  Z 

la  re  Scbkll. 
(Court  of  Ajrpeals  of  New  York.    Jane  9, 1891. ) 

Attobnkt  and  Client  —  Comfelliko  Attoknet 
TO  Account. 
It  Is  wltQln  the  discretion  of  the  general 
term  of  the  sopreme  court  to  deny  a  summary 
application  to  compel  an  attorney  at  law  to  pay 
over  money  collected  for  a  client,  and  snoh  denial 
will  nob  bia  reviewed  by  the  court  of  appeals. 
AtBrminK  12  N.  Y.  Supp.  790. 

Appeal  from  supreme  court,  general 
term,  first  department. 

John  Delahvnty,  for  appellant.  Moody 
B.  Smith,  for  respondent. 

O'Bkien,  J.  The  petitioner  Is  the  as- 
signee of  Robert  Scbell,  who  recovered  a 


judgment  against  the  mayor,  etc.,  of  the 
city  of  Now  York,  on  the  25th  of  July, 
1885,  for  $5,507.16.  He  states  in  his  peti- 
tion that  the  whole  amount  of  this  judg- 
ment was  paid  over  la  the  month  of  Au- 
gust, 1885,  by  the  defendant  in  the  action, 
to  Peter  A.  Hargous.  the  attorney  for 
the  plaintiff,  and  who  prosecuted  the 
claim.  It  appears  tbat  the  attorney  was 
to  receive  and  retain,  as  compensation  for 
his  services  In  the  action,  a  certain  per- 
centage of  the  recovery.  The  petitioner 
admits  that  this  sum  was  to  be  25  per 
cent.,  and  the  attorney  claims  tbat  by 
the  agreement  be  was  to  have  more, 
though  no  claim  beyond  25  per  cent,  seems 
to  have  been  made  by  him  till  after  these 
proceedings  were  instituted.  The  court 
at  special  term  made  an  order,  upon  the 
petitioner's  application,  directing  the  at- 
torney to  pay  to  the  petitioner  the  sum  of 
¥3,251.31,  that  being  the  amount  found  due; 
or.  In  default  of  such  payment  within  Ave 
days,  that  a  commitment  issue  against 
him.  The  general  term  has  reversed  this 
order,  and  denied  the  application,  and 
the  petitioner  appeals  to  this  court  from 
the  order  of  reversal.  The  usual  and  or- 
dinary remedy  of  a  party  for  the  enforce- 
ment of  a  claim  agaiust  another  is  an 
action  In  a  court  of  law  or  equity ;  but,  as 
between  attorney  and  client,  it  has  long 
been  settled  that  a  proceeding  of  this 
character,  to  compel  the  attorney  to  pay 
over  money  received  by  him,  and  which 
belongs  to  the  client,  may  be  entertained, 
and  Is  within  the  power  of  the  court. 
The  principle  upon  which  this  exceptional 
remedy,  in  such  cases,  is  baaed,  is  the 
power  which  the  court  has  over  its  own 
officers  to  prevent  them  from  or  punish 
them  for  committing  acts  of  dishonesty 
or  Impropriety  calculated  to  bring  con- 
tempt upon  the  administration  of  justice. 
In  such  case  the  court,  In  vindication  of  Its 
own  dignity,  or  for  the  relief  of  the  client 
when  clearly  wronged,  may  entertain 
summary  proceedings  by  attachment 
against  any  of  its  officers,  and  may,  in  Its 
discretion,  direct  the  payment  of  money, 
or  punish  them  by  fine  or  imprisonment. 
When  an  application  is  made  to  the 
court  for  the  exercise  of  its  powers  to 
compel  an  attorney  to  pa.v  over  money 
received  for  and  belonging  to  the  client, 
the  ground  of  the  jurisdiction  Is  the  mis- 
conduct of  its  own  officer.  It  has  been 
said  tbat  this  power  should  always  be 
exercised  with  great  prudence  and  cau- 
tion, and  a  sedulous  regard  for  the  rights 
of  the  client  on  the  one  hand,  and  of  the 
attorney  on  the  other.  It  is  not  an  ab- 
solute right  that  the  client  has,  to  invoke 
this  severe  and  summary  remedy  against 
the  attorney,  but  one  always  suoject  to 
discretion.  It  Is  for  the  court  to  say 
when  and  under  what  circumstances  it 
will  entertain  such  proceedings  against 
Its  officers  upon  the  application  of  the 
client,  and  a  refusal  to  proceed  In  that 
way  is  not  the  denial  of  any  legal  right. 
Bank  v.  Todd,  62  N.  Y.  489;  In  re  Knapp, 
85  N.  Y.  284:  In  re  Attorney,  87  N.  Y.  521 ; 
In  re  Paschal,  10  Wall.  483.  It  does  not 
appear  from  the  order  appealed  from 
that  the  application  was  refused  for  want 
of  power  to  grant  It,  and  we  must  there- 
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toreasBume  that  It  wae  dented  for  the  rea- 
aon  that  the  court,  in  the  exercise  of  its 
discretion,  did  not  consider  the  case  one, 
under  all  the  facts  and  circumstances,  for 
the  exercise  of  the  extraordinary  Jurisdic- 
tion invoked.  If  we  were  permitted  to  look 
Into  the  opinion  of  the  gfeneral  term 'or 
the  groand  ot  reversal  and  denial  of  the 
relief,  it  would  appear  that  the  court  was 
of  the  opinion  that  an  assignee  of  the 
client  was  not  entitled  to  this  remedy. 
While  It  would,  we  think,  be  difficult  to 
show  that  the  supreme  court  has  not  the 
power  to  entertain  the  proceedings,  even 
upon  the  application  of  an  assigaee,  it 
certainly  could,  la  the  exercise  of  its  dia* 
cretion,  decline  to  use  it,  and  that  may 
have  been  the  groand  of  the  decision  ap- 
pealed from.  The  order  of  the  general 
term  was,  therefore,  one  resting  in  discre- 
tion, and  we  have  no  power  to  review  it. 
The  appeal  slionld  be  dismissed,  with 
costs.    AU  concur. 


(128  N.  T.  883) 

Petrik  V. 


Petrib  et  al. 


{Co/wrt  of  ApjpeaXt  of  New  Tork.   June  2,  1891.) 

TEBTi.MBJJTi.BT  CAPACITY — UNDCB  IsFLUENCB — 

Bevikw  on  AppeaI/— Harmless  Ebkok. 

1.  On  an  issae  as  to  testamentary  capacity, 
where  the  evidence  ia  conflicting,  and  is  submit- 
ted under  proper  instructions,  the  flndlng  of  the 
jury  is  conclusive. 

3.  Where  the  jury  find  that  testator  was  in- 
capable of  maldng  a  will,  the  admission  of  objec- 
tionable evidence  on  an  issue  as  to  unaue  infla- 
ence  is  unprejudicial. 
Afflrminer  6  It.  Y.  Supp.  831. 

Appeal  from  supreme  court,  general 
term,  fourth  department. 

Edwin  J.  Brown,  for  appellants.  C.  D. 
Prescott,  for  respondent. 

O'Brien,  J.  The  purpose  of  this  action 
was  to  partition  certain  real  estate  of 
which  Nicholas  H.  Petrie  died  seised  May 
28, 1885.  The  plaintiff  is  his  daugliter,  and 
the  defendants  are  bis  other  children  and 
heirs  at  law.  The  complaint  proceeds 
upon  the  assumption  that  the  father  died 
Intestate,  but  Morgan  Petrie,  the  son,  in 
his  answer,  set  up  a  will  alleged  to  have 
been  executed  and. published  by  his  father 
on  tbeSuth  of  April,  1877,  and  admitted  to 
probate  on  the  9th  of  December,  1884,  by 
which  all  the  land  was  devised  to  him, 
subject  to  a  small  legacy  to  the  plaintiff, 
and  two  other  small  legacies  to  her  sister 
and  mother.  The  validity  of  this  will 
was  the  onVy  controverted  qaestion  In- 
volved in  the  trial.  Dpon  the  application 
of  the  plalutin,  the  court  directed  that 
two  specific  issues  or  questions  ot  facr, 
which  were  stated  in  writing,  should  be 
sabmitted  to  the  jury.  Thesu  quef<tions 
were  whether  the  deceased  was,  at  the 
time  it  was  claimed  that  the  paper  pur- 
porting to  be  his  win  was  executed,  men- 
tally competent  to  make  a  will ;  and,  aeo- 
oadly,  whether  the  paper,  so  purporting 
to  be  bis  will,  was  made  through  fraud, 
duress,  or  undue  influence.  The  jury  an- 
swered the  first  question  in  the  negative, 
and  the  latter  in  the  atfirinative;  thus  de- 
termining both  questions  in  favor  of  the 
plaintiff,  and  against  tlie  validity  of  the 
will.    The  deceased,  at  the  time  ot  the  ex- 


ecution of  the  instrument,  was  81  years  of 
age.  His  acts  and  declarations,  and  nu- 
merous facts  and  circumstances,  occurring 
at  or  about  the  time  the  paper  was 
signed,  W;ere  given  in  evidence,  indicating 
a  weak  and  enfeebled  coudition  of  the 
mind.  The  impression  which  his  acts  and 
declarations  badmadenpon  bis  neighbors 
and  acquaintances  was  also  shown.  The 
proof  upon  this  issue  was  coafllctlng,  bnt 
of  such  a  character  as  to  require  the  trial 
court  to  submit  it  to  the  jury.  The  rales 
by  which  the  Jury  should  weigh  the  evi- 
dence and  determine  the  fact  were  stated 
by  the  learned  trial  judge  in  a  very  fair 
and  impartial  charge,  and  we  arecunclad- 
ed  by  the  finding.  The  finding  that  the 
dceased  was  incapable  of  making  a  will 
rendered  the  farther  qaestion,  whether 
there  was  fraud,  duress,  or  undae  Infln- 
ence,  immaterlal.thongh  tha t  q uestlon,  as 
we  have  seen,  was  also  determined  in 
plaintiff's  favor.  The  plaintiff  was  sworn 
as  a  witness  in  her  owu  behalf,  and,  wfiJi- 
ont  any  objection,  testified  aa  toHowa: 
"  Have  heard  father  and  Morgan  talking 
together  when  I  had  no  personal  connec- 
tion with  the  transaction.  Have  heard 
them  talking  often  during  the  ten  years 
previous  to  father's  death.  Heard  them 
talking  freqnently  prior  to  1877,  for  the 
last  two  or  three  years  before  that.  •  •  • 
I  remember  a  time  when  Morgan  and  fa- 
ther went  to  Oneida  together.  Tbey  bad 
not  been  there  together,  to  my  knowledge, 
foi'  a  long  time.  1  hadn't  seen  them  start 
off  together  for  as  much  as  five  or  six 
years.  It  was  in  the  morning  when  they 
started.  Nearly  9.  o'clock.  It  was  in  the 
spring.  Before  they  started  I  beard  non- 
versatlon  between  Morgan  andfatber.  and 
in  which  I  had  no  part.  •  ♦  •  They 
were  in  the  barn.  1  went  to  the  cistern 
to  get  some  water.  I  was  only  a  short 
distancefrom  the  barn.  I  couldn't  say  bow 
many  rods.  The  barn  is  very  near  the 
house.  Question.  Were  you  In  sight  ot 
them,Bo  that  they  saw  yon,  or  were  they 
in  the  born,  out  of  your  sight?  Answer,  t 
could  see  them  there,  and  hear  them  talk. 
Q.  They  could  see  yon?  A.  1  think  tliey 
could,  if  they  had  looked  that  way.  Q. 
What  conversation  did  you  hear  between 
Morgan  and  your  father  that  morning?* 
This  question  was  objected  to  by  the  de- 
fendants* counsel  on  the  ground,  among 
others,  that  it  was  inadmissible,  under 
section  829  ot  the  Code  ot  Civil  Procedure. 
The  objection  was  overruled,  and  the  de- 
fendants' counsel  excepted.  "A.  They 
were  talking  about  making  a  will.  I 
heard  Morgan  ask  him  how  he  was  going 
to  make  it.  I  heard  father  say  that  he 
wanted  to  give  me  my  home  there,  and 
support,  and  Morgan  Kuld, '  Give  her  some 
money.'  I  did  not  hear  any  more.  They 
started  for  Oneida  In  a  short  time.  I 
don't  think  tbey  were  in  the  house  after 
that  before  tbey  went  to  Oneida.  Wh«i 
this  took  place  they  were  standing  in  the 
bam.  Tliey  were  doing  nothing  there. 
Perhaps  ten  minutes  after  that  they  start- 
ed right  off,  and  went  to  Oneida.  "Tbey 
returned  about  noon."  It  appeared  by 
other  testimony  in  the  case  that  the  de- 
ceased and  his  son  Morgan  went  to  Oneida 
together,  and  that  the  will  was  drawn  by 
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an  attorney  at  tbat  place  on  the  day  It 
lieara  date.  The  ruling  of  the  trial  court 
upon  the  objection  to  the  above  question 
would  preeent  a  somewhat  important 
point,  under  the  construction  which  tbtB 
court  baa  given  to  section  829,  in  recent 
cases,  il  it  could  he  held  that  the  answers 
in  any  degree  affected  the  result.  Hoi- 
comb  V.  Holcomb,  95  N.  Y.  326;  In  re 
Will  of  Eyaaman,  US  N.  Y.  62,  20  N.  £. 
Bep.  613;  In  re  Dunham.  121  N.  Y.  575,  24 
N.  E.  Rep.  932.  But  we  think  that  the 
answers  to  the  question,  as  the  case  now 
stands,  were  immaterial.  II  the  issue  of 
undue  Indnence  and  fraud  had,  as  al- 
ready ubiierTed,been  found  the  other  way, 
and  in  favor  of  the  defendant,  the  result 
must  be  the  8ame,so  long  as  it  was  found, 
by  a  separate  and  independent  flnding, 
tbat  the  deceased  was  Incapable  of  mak- 
ing  a  will.  The  testimony  objected  to 
was  not  intended  to  apply  to  the  issue  of 
Incapacity,  and  could  not  bare  had  any 
effect  whatever  upon  that  question.  In- 
dee<1,so  faras  that  particular  issue  is  con- 
cerned, the  testimony  was  rather  favora- 
ble to  tbe  defendant  than  otherwise,  as  it 
tended  to  show  that  the  deceased,  when 
about  to  start  for  Oneida  to  procure  his 
will  to  be  drawn,  seemed  to  understand 
wbat  be  was  about  to  do.  and  talked  in- 
telligently enough  wltb  bis  son  about  It, 
lo  tar  as  appears  from  this  testimony. 
With  the  issue  of  fraud  and  undue  influ- 
ence out  of  the  case,  this  testimony  might, 
very  prudently,  have  been  given  by  tbe 
defendant.  Tbe  plaintiff  sought  to  show 
by  this  r(m versa tion  in  the  bam  that  the 
deceased  intended  to  provide  a  home  for 
tbe  plaintiff  on  the  farm,  but,  through  the 
Influence  of  Morgan,  be  was  induced  to 
makft  the  win  without  anysncb  provision, 
and  a  small  money  legacy  was  substitut- 
ed, in  accordance  wltb  Morgan's  sugges- 
tion, "  to  leave  her  some  money. "  For  the 
same  purpose  it  was  shown  by  plaintiff 
tbat,  for  many  years  prior  to  about  the 
time  the  instrument  was  drawn,  Morgan 
and  his  father  were  on  bad  terms;  that 
they  frequently  called  each  other  names, 
and  swore  at  each  other;  but  a  better 
state  of  feeling  was  established  between 
tbera  about  the  time  of  the  conversation 
In  the  bam.  As  the  flndinv  upon  the  is- 
sue of  undue  influence  became  wholly  im- 
material, so  the  testimony  applicable  and 
directed  to  that  issue  only  could  not, 
even  if  objectionable,  prejudice  the  defend- 
ant. Tbe  Judgment  must  therefore  be 
affirmed,,  wltb  costs.      All  concur. 

(127  N.  T.  166)  • 

Hrath  V.  Hewitt. 

{Court  of  Appeals  of  New  York,  Second  Divis- 
ion.  June  8, 1891.) 

DBBDS— CONSTBOOTIOS. 

In  a  conveyance  to  "the  heirs"  of  H.,  a 
living  person,  and  tbe  grantor's  son,  who  has  at 
the  time  living  children,  where  the  deed  is  in 
terms  immediate,  and  recognizes  the  fact  that  H. 
is  then  living,  and  reserves  a  life-estate  in  the 
grantor,  and,  after  his  death,  in  H.,  the  words 
^the  heus"  mean  the  ohildien  of  H.  AiBrming 
1  N.  T.  Sapp.  4«2. 

Appeal  from  an  order  of  the  general 
term  of  tbe  supreme  court,  fifth  depart- 
ment, reversing  a  Judgment  entered  upon 


the  report  of  a  referee  dismissing  plain- 
tiffs'complaint.  This  action  was  brought 
to  recover  one  equal  undivided  eleventh 
part  of  certain  lands  described  in  the  com- 
plaint. The  plaintiff  asserted  title  by  vir- 
tue of  tbe  following  instrument: 

"This  indenture,  made  this  twenty- 
eighth  day  of  April,  one  thousand  eight 
hundred  and  forty -six,  between  Benjamin 
Heath,  of  Locke,  Cayuga  county,  N.  Y., 
of  tbe  flrat  part,  and  tbe  heirs  of  Warren 
Heath,  of  tbe  same  place,  to  be  equally 
divided  among  them,  of  the  second  part, 
witnessetb,  that  the  said  party  of  the  first 
part,  for  and  in  consideration  of  two  hun- 
dred and  flfty  dollars,  does  grant,  bar- 
gain, sell,  confirm,  unto  the  said  party  of 
the  second  part,  and  to  their  heirs  and 
assigns  forever,  all  tbat  certain  piece  or 
parcel  of  land  situate  on  lot  No.  thirty- 
three,  in  the  township  of  Locke,  bounded 
as  follows:  On  tbe  north  and  west  by 
lands  owned  by  tbe  heirs  of  Salmon 
Heath,  deceased,  on  the  south  and  south- 
west by  the  center  of  the  highway,  and  on 
the  east  by  lands  owned  by  the  said  Ben- 
jamin Heath,  contaiaing  about  thirteen 
acres  ofland.beingthesame  premises  deed- 
ed to  the  said  party  of  the  first  part  by 
Harvey  Heath  and  wife,  as  by  reference  to 
said  deed  (Book  77,  p.  619)  will  more  fully 
appear,  excepting  and  reserving  to  myself 
the  whole  use  and  absolute  control  of  the 
sold  premises  during  my  natural  life;  and 
in  case  my  wife,  Naamah,  should  outlive 
me,  to  her  during  her  natural  life,  and 
after  her  decease  to  my  son.  Warren,  dur- 
ing bis  natural  life.  And  further,  this  con- 
veyance is  made  subject  to  a  certain  judg- 
ment rendered  in  favor  of  Jonas  Rude,  of 
two  hundred  and  fifty  dollars,  the  amount 
of  which  judgment  tbe  said  Warren  here- 
by agrees  to  pay,  together  with  all  and 
niugnlar  the  hereditaments  and  appurte- 
nances thereunto  belonging  or  In  any  wise 
appertaining,  excepting  tbe  reserves  above 
mentioned,  to  have  and  to  hold  the  said 
premises  above  described  to  tbe  said  par- 
ty of  the  second  part,  their  heirs  and  as- 
signs forever;  and  the  said  party  of  tbe 
first  part  for  his  heirs  does  covenant, 
grant,  promise,  and  agree  to  and  with  tbe 
said  party  of  the  second  part,  his  heira 
aud  assigns,  the  above-bargained  prem- 
ises againxt  all  and  every  person  or  per- 
sons whatsoever  lawfully  and  equitably 
claiming  or  to  claim  the  whole  or  any 
part  thereof  forever  to  warrant  and  de> 
(end.  In  witness  whereof,  the  said  party 
of  the  first  part  has  hereunto  set  his  hand 
and  seal,  the  day  and  year  first  above 
written.  Nota  Bene.  2nd  space  from  top, 
the  words  'the  heirs,'  interlined  before 
signing;  also,  5th  space  from  bottom  the 
words,  'excepting  the  reserves  above 
mentioned.' 

his 
"Benjamin  X  Heath,  [l.  s.]" 
mark. 

Warren  Heath  was  a  son  of  Benjamin 
Heath,  the  grantor,  and  at  the  date  of 
tbe  instrument  had  eight  children,  among 
whom  was  tbe  plaintiff.  Thereafter  three 
children  were  born  to  him,  and  at  the 
time  of  the  commencement  of  this  action 
all  of  his  children  were  living.  After  the 
death  of  Benjamin  Heath  and  hia  widow. 
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Warren  Heatb  entered  Into  poesesBlou  of 
tbe  land  described  In  the  deed,  and  bo  con- 
tinued ontllJanaary  22;  1868,  under  claim 
ot  title  BB  lifo-tenant  underthe  Instrument 
granted.  Ou  tbe  day  last  named  Warren 
Heatb  and  his  wife,  lor  a  valuable  consid- 
eration, qnitclaimed  all  tbelr  ri^ht,  title, 
and  interest  in  and  to  such  premises  to 
Harvey  Heath.  March  1,  1871,  Harvey 
Heath  and  wife,  by  a  warrautj'  deed,  con- 
veyed said  lands  to  Jefferson  S.  Hewitt, 
the  defendant  In  this  action,  who  subse- 
quently went  Into  possession  thereof  un- 
der said  deed,  and  so  continued  up  to  the 
time  ol  tbe  trial  of  this  action.  Tbe  ref- 
eree found  as  a  conclusion  of  law,  that 
tbe  deed  from  Benjamin  Heath  to  "the 
heirs  at  luw  of  Warren  Heath."  who  was 
livinK.  was  void  for  uncertainty  as  to  who 
-were  the  grantees,  and  directed  judgment 
to  be  entered  dismisBlDK  tbe  complaint 
with  costs 

H.  Oreeaffeld  and  S.  Edwin  Day,  for 
appellant.  W.  W.  Hare  and  W.  E.  Hugh- 
itt,  for  respondent. 

Pabkeb,  J.,  {after  stating  tbe  facta  as 
above.)  Appellant's  contention  Is  that, 
innsmuch  as  Warren  Heatb  was  liv- 
ing, a  grant  to  his  heirs  was  void  for  un- 
certainty, as  there  were  no  persons  in  be- 
ing who  could  take  under  that  descrip- 
tion. It  is  essential  to  tbe  validity  of  a 
grant  that  tbe  parties  be  named  In  the 
deed,  or  so  plainly  desigunted  as  to  dis- 
tinguish them  with  certainty;  and  itlsas- 
eerted  that,  as  there  were  no  beirs  of  War- 
ren Heath  at  Ibe  date  of  tbe  deed,  "be- 
cause no  one  can  be  heir  during  the  life  of 
bis  ancestor,"  (Broom,  Leg.  Max.  *522,) 
tbe  grantees  were  neither  named  nor 
designated.  Ourattention  Is  called  tottae 
rale  laid  down  in  Cruise's  Digest,  (title 
29,  c.  3,)  where  It  1b  said  to  be  "a  rule  of 
the  common  law  that  no  inberitance  can 
vest,  nor  any  person  be  tbe  actual,  com- 
plete betr  of  another,  till  tbe  ancestor  Ih 
previously  dead, — aemo  est  bieres  viven- 
tls."  In  Hall  V.  Leonard,  1  Pick.  27,  a 
grant  of  land  to  tbe  beirs  of  A.  B.  was 
held  to  be  void,  and  in  a  discussion  of  the 
question  the  court  said:  "No  case  has 
been  found  to  support  a  grant  to  a  man's 
beirs,  be  being  living  at  the  time  of  the 
grant."  So  in  Morris, v.  Stephens,  46  Pa. 
St.  200. a  conveyance  by  a  grantor  to  "the 
beirs  of  hie  aon  Andrew,"  who  was  then 
living,  was  held  to  be  void  for  uncer- 
tainty. In  Hubs  v.  Stephens,  51  Pa.  St. 
282,  tbe  grantor  of  the  deed  under  consid- 
eration was  also  the  grautorin  the  instru- 
ment before  tbe  conrt  in  Morris  v  Ste- 
phens, supra.  In  tbe  Morris  Case  the  deed 
described  the  grantees  as  heirs  of  Andrew 
Lantz,  Jr.,  and  the  consideration  ex- 
pressed was  one  dollar  In  money  and  "the 
natural  love  and  affection  which  the  gran- 
tor batb  for  said  heirs;"  while  in  the 
Hubs  Case  tbe  grantees  were  described  In 
l.be  same  manner,  but  tbe  consideration 
expressed  was  one  dollar  and  "  tbe  natur- 
al loynand  affection  be  bath  for  bis  grand- 
children;" cbe  difference  In  tbe  two  cases 
being  that  In  the  latter  the  word  "grand- 
children "  in  tbe  consideration  clause  ap- 
pears in  the  place  of  the  word  "heirs"  in 
tbe  former.    lu  tbe  first  case  the  deed  was 


held  to  be  void  for  uncertainty.  But  tbe 
second  was  declared  to  constitute  a  valid 
grant,  because  tbe  word  "grandchildren" 
defined  what  be  meant  by  the  use  of  the 
word  "  heirs "  in  describing  the  grantees. 
It  enabled  the  court  to  ascertain  that  tbe 
word  "heirs"  was  not  used  In  Its  tech- 
nical sense,  but  that  by  it  tbe  grantor  in- 
tended to  describe  tbe  children  of  Andrew 
Lautz,  Jr.  In  Rlvard  v.  Gisenbor.So  Hun, 
247,  the  court  asserted  tbe  general  role 
that  a  grant  "to  tbe  heirs  "of  a  living  per- 
son 1b  void  for  uncertainty.  And  in  Um- 
frevllle  v.  Keeler,  1  Thomp.  &  C.  486,  tbe 
conrt  recognizes  the  doctrine  of  the  cases 
cited,  but  held  that  a  deed  to  "£.  U.,  wife 
of  A.  n.,  and  ber  heirs,  the  children  of  said 
A.  n.,"wa8  valid,  und  operated  to  pass 
title  to  tbe  children,  because  It  was  manl- 
ieBtly  the  Intention  of  the  grantor  to  con- 
fine the  interest  conveyed  to  the  children 
of  the  parties  named,  notwithstanding 
the  UHe  of  the  word  "heirs."  The  legal 
and  well-understond  meaning  of  the  word 
"heir"  is,  tbe  one  upon  whom  Is  cast  an 
estate  of  inheritance,  upon  the  death  of 
tbe  owner:  and  It  follows  that  this  per- 
son Is  uncertain  until  death  occurs,  for  un- 
til that  event  it  can  never  be  known  to 
whom  the  estate  will  fall.  Hence  tbe  doc- 
trine of  tbe  cases  referred  to,  aud  which. 
BO  far  as  wu  have  observed,  staud  unques- 
tioned. If,  then,  the  word  "heirs"  In  this 
Instrument  be  held  to  have  been  employed 
in  its  technical  sense,  It  would  follow  that 
the  deed  should  be  declared  void  for  un- 
certainty. The  conrtB  ot  this  state  do 
not  appear  to  havebeen  called  upon  in  the 
case  of  a  de«d  to  determine  whether,  in  the 
light  of  other  facts  appearing  in  the  deed, 
and  the  circumstances  surrounding  its  ex- 
ecution, tbe  word  "helrB"may  not  be  con- 
strued as  meaning  children  of  such  living 
person,  U  It  appears  that  such  was  mani- 
festly tbe  Inteutlou  of  the  grantor.  But 
In  the  construction  of  wills  tbe  question 
has  been  considered.  In  Heard  v.  Hor- 
ton,  1  Denlo,  16{),  the  testator,  after  mak- 
ing sundry  bequestH  aud  devises,  and. 
among  others,  to  his  son  J.  B.  H.,  devised 
the  residue  of  his  real  estate  without 
words  of  perpetuity  to  his  son  J.  H.,  on 
condition  that  be  should  pay  bis  debtn; 
and  added  that,  if  J.  H.  should  die  with- 
out Issue,  at  bis  decease  the  real  estate 
should  be  equally  divided  among  the 
heirs  ol  hlB  son  J.  B.  H.  It  was  held  that 
the  words  "heirs  of  J.  B.  H.,"he  having 
children  living  at  the  time  of  making  the 
will,  sufficiently  designated  these  children 
as  the  executory  devisees,  though  J.  B.  H. 
was  himself  then  living,  he  being  referred 
to  In  the  will  as  a  living  person.  Judge 
Beabdsley.  in  delivering  tbe  opinion  ol 
the  court,  said:  "Where  the  will  recog- 
nizes the  ancestor  as  living,  and  makes  a 
devise  to  bis  heir,  eo  nomine,  this  shows 
that  tbe  term  was  not  nsRd  in  the  Btrlct- 
eRt  sense,  but  as  meaning  tbe  heir  appar- 
ent of  the  ancestor  named. "  Now,  in  this 
case,  Warren  Heath  was  living  at  tbe 
time  ot  the  making  of  the  deed,  which 
fact  sufficiently  appears  in  the  deed,  be- 
cause the  grantor  reserved  to  him  a  life- 
estate  In  the  lands  sought  to  be  conveyed ; 
and  be  bad  children  living,  among  whom 
was  the  plaintiff  in  this  action.    In  Van- 
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norsdall  ▼.Van  Deventer,  SI  Barb.  1S7,  the 
devise  was  to  the  lesal  helra  of  his  (testa- 
tor's) brother  A.,  deceased,  and  to  the  le^al 
helra  ot  taia  slater  M.,  deceased,  and  to  the 
heirs  ot  his  brother  in-law  W.  V.  At  tes- 
tator's death,  W.  V.  was  still  Itvlns.  (t 
was  held  that  the  word  "heirs, "  in  so  far 
as  it  related  to  the  heirs  ol  his  brother-in- 
law  W.  v.,  was  used  as  synonymous  with 
the  word  "children,"  for  the  will  assumes 
that  he  was  then  living ;  that  the  children 
of  W.  V.  were  entitled  to  take,  and  that 
the  estate  became  vested  In  them  imme- 
diately npon  the  death  of  the  testator. 
These  cases  were  cited  with  approval  in 
Cnubnian  v.  Horton,  69  N.  Y.  149,  in  which 
the  rule  is  laid  down  that  to  the  word 
"heirs"  must  be  given  the  ordinary  legal 
ineaning,  unless  it  appears  that  .the  tes- 
tator used  the  word  In  other  than  tlic 
primary  legal  sense,  in  which  event  courts 
should  give  effect  to  the  Intention  of  the 
testator.  If  It  be  said  that  both  in  Eng- 
land and  in  this  country  the  courts  have 
more  generally  supported  indeflnlte  forms 
of  transmissions  by  will  than  by  grant, 
because  In  the  caseof  wills  they  are  intend- 
ed to  go  into  effect  at  a  future  time,  and 
to  provide  for  futureand  uncertain  events, 
not  only  for  Individuals  named,  but  also 
for  de8cril>ed  classes  of  donees,  to  be  as- 
certained by  evidence  at  the  death  of  the 
testator  or  afterwards,  whll6  in  the  case 
of  the  present  conveyance  the  very  nature 
of  the  act  excludes  the  necessity  of  indefl- 
nlteness,  it  may  be  answered  that  this  Alt- 
terence  Is  not  of  moment  in  determining 
whether  the  particularrule  of  construction 
adopted  in  tlie  cases  cited  is  applicable 
here.  The  determination  made  was  that, 
if  from  the  whole  will  It  was  manifest  that 
In  using  the  word  "heirs"  the  testator 
meant  "children,  "the  court  should  so  con- 
strue it,  and  thus  giveeffect  to  the  inten- 
tion of  the  testator.  But  the  statute  also 
requires  the  court  to  g^ive  effect  to  the  In- 
tent  of  the  grantor  in  making  the  convey- 
ance before  us,  if  It  may  be  done.  coGstst- 
entiy  with  the  rules  of  law.  It  provides 
that,  "in  the  construction  of  every  instru- 
ment creating  or  conveying  or  authoriz- 
ing the  creation  or  conveyance  of  any  es- 
tate or  Interest  in  lands.  It  shall  be  the 
doty  of  courts  of  Justice  to  carry  into  ef- 
fect the  intent  of  the  parties,  so  far  as  such 
Intent  can  be  collected  from  the  whole  in- 
atrument,  and  is  consistent  with  the  rules 
ol  law. "  1  Rev.  St.  (Edmond's  Ed.)  p.  699, 
i  2.  As  the  Intent  of  the  parties  is  to  gov- 
ern in  grants  as  well  as  wills,  there  seems 
to  be  no  basis  on  which  to  found  a  dis- 
tinction between  them  as  to  the  iuterpre- 
tatlon  to  be  given  to  the  word  "heirs,"  if 
In  the  one  case  as  in  the  other  it  appears 
that  It  was  not  the  intention  of  the  gran- 
tor or  testator  to  use  it  In  its  ordinary  le- 
gal sense.  We  are  then  to  ascertain 
whether  the  grantor  Intended  by  the 
words  "the  heirs  of  Warren  Heath"  to 
designate  and  describe  the  children  ot 
Warren  Heath  as  bis  grantees.  It  has 
heen  determined  In  many  cases  that  the 
word  "heirs,"  notwithstanding  its  prl- 
mc^ry  and  well-understood  meaning,  is 
snsceptlble  ot  more  than  one  interpreta> 
tlon.  Heard  v.  Horton,  Vannorsdall  v. 
Van  Deventer,  Cusbman  t.  Horton,  supra. 
T.27M.B.no.ll — 61 


And  in  determining  wblch  must  be  here 
given  we  may  look  at  the  surrounding  cir- 
cumstances existing  when  the  contract 
was  entered  into,  the  situation  of  the  par- 
ties, and  the  subject-matter  of  the  instru- 
ment. French  v.  Carhart,  1  N.y.96;  Colo- 
man  V.  Beach,  97  N.  V.  645-55-3.  At  the 
date  of  the  instrument  Warren  Heath  had 
eight  children,  who  were  also  the  grand- 
children ot  Benjamin  Heath,  the  grantor. 
Warren  Heatb  was  not  only  living,  but 
the  deed  distinctly  recognizes  that  fact,  in 
that— First,  it  recites  that  the  "convey, 
ance  is  made  subject  to  a  certain  judg- 
ment rendered  in  favor  of  Junas  Rude  ot 
f250,  the  amount  of  which  Judgment  the 
said  Warren  hereby  agrees  to  pay;"  and, 
second,  the  Instrument  undertakes  to  r«>* 
serve  "the  whole  use  and  absolute  control 
of  the  said  premises  •  •  •  to  my  son 
Warren  during  his  life. "  These  facts  bring 
the  question  before  us  within  the  rule  laid 
down  in  Heard  v.  Horton  and  other  cases 
cited  supra,  that  when  a  will  recognizes 
the  ancestor  as  living,  and  makes  a  devise 
to  his  heir  in  that  name,  it  shows  that  the 
term  was  used  as  meaning  the  heir  ap- 
parent ot  the  ancestor  named;  or,  as 
stated  In  the  Vannorsdall  Case,  that  the 
word  "heirs"  was  nsed  as  synonymous 
with  the  word  "children."  That  he  In- 
tended to  describe  the  children  of  his  son  ' 
Warren  as  his  grantees  is  further  support- 
ed by  the  fact  that  the  grant  is  by  its 
terms  Immediate,  the  grantor  undertaking 
to  reserve  a  life-estate  in  the  premises  to 
himself  and  to  others  for  their  lives.  The 
cooreyance  was  not  to  Warren  Heath  for 
life,  and,  after  his  death,  to  his  heli-s,  but 
it  constituted  a  present  grant  to  persons 
whom  the  grantor  designated  as  the  heirs 
of  Warren  Heath,  with  an  attempted 
reservation  for  the  benefit  of  Warren,  and 
the  only  persons  answering  that  ilescrip- 
tlon  In  any  sense  in  which  the  word  Is  em- 
ployed, whether  technically  or  popularly, 
would  be  the  children  of  Warren.  The  or- 
der should  be  affirmed,  and  Judgment  ab- 
solute rendered  against  the  appellant,  with 
costs.  All  concur,  except  Bradley  and 
Haight,  JJ.,  not  sitting. 


(UT  N.  T.  13J) 

Thomas  et  a/,  t.  SctJrr. 

(Court  <(f  Appeals  cf  New  Torkr  Second  IHirta- 
ion.    Jvuie2,lS91.) 

Biu.  o»  Baia— Chattei,  HoBTQAoa— Pasol  Bvi- 

DBNOB. 

Where  a  bill  of  sale  Is  absolute  in  its 
terms  of  transfer,  states  the  quantity  and  price 
of  each  class  of  property,  ana  the  total  price, 
with  a  provision  for  the  correction  of  mistakes  as 
to  quantity,  and  contains  an  agreement  as  to  how 
the  price  is  to  be  applied  between  the  parties, 
sod  the  vendee  takes  possession  thereunder,  parol 
evidence  is  not  admissible  to  show  that  it  was 
intended  merely  as  a  collateral  ■ecori^.  Affirm- 
ing 6  N.  Y.  Bupp.  S66. 

Appeal  from  a  Judgment  ot  the  general 
term  of  the  supreme  court,  in  the  fourth 
Judicial  department,  affirming  a  Judgment 
entered  on  the  report  of  a  referee.  Action 
to  recover  the  sum  of  f  800  alleged  by  the 
plaintiffs  to  be  due  them  from  the  defend- 
ant upon  the  sale  ot  a  quantity  of  lumbt-r. 
The  defendant  denied  the  purchase,  and 
alleged  that  all  the  lumber  that  he  had  ot 
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the  plalntlib'  was  turned  oat  to  blm  to  m- 
enre  advances  that  he  had  prevlouBly 
made  to  them,  under  the  expreea  agree- 
ment that  It  should  bs  rafted  to  market, 
and  Bold  as  bla  lumber,  and  thathe  anould 
account  to  tbem  for  the  proceeds  thereof 
when  received,  after  deducting  all  ex- 
penses and  the  amount  ol  their  Indebted- 
ness to  him.  The  defendant  further  al- 
leged that,  owing  to  low  water  In  the  Del- 
aware river,  the  lumber  could  not  be  got 
to  market  without  great  expense,  neces- 
sarily Incurred  In  taking  it  out  ot  the  river 
and  reraftlng  it,  and  that  the  proceeds 
received  by  him  were  much  less  than  the 
actunl  expenses  and  tlie  amount  of  his 
claim  against  the  plaintiffs.  The  action 
was  tried  before  a  referee,  who  found  that 
June  11, 1883,  the  lumber  in  question  was 
sold  by  the  plaintiffs  to  the  defendant  for 
the  sum  of  f728,  which  was  to  be  applied 
by  him  upon  a  chattel  mortgage  given 
by  them  upon  atiid  lumber  and  other 
property  to  secure  a  debt  of  f  1,600,  and 
that  soon  after  the  balance  ot  the  mort- 
gage was  paid  in  cash.  It  appeared  that 
the  defendant,  at  about  the  date  of  tlie 
alleged  sale,  took  possssslon  of  the  lum- 
ber, and,  after  some  delay,  sold  It;  but, 
owing  to  the  unusual  difficulty  of  getting 
It  to  market,  little  or  nothing  was  real- 
ised above  expenses. 

W.  J.  WelBb,  for  appellant.  A.  Taylor 
and  John  B.  Gleaaon,  for  respondents. 

Vann,  J,,  {alter  atattuK  the  facta  as 
above.)  Upon  the  trial,  the  plaintiffs  put 
in  .evidence  a  written  instrument,  dated 
June  11,  1883,  duly  signed  by  them,  of 
which  the  following  Is  a  copy,  vis. :  "  For 
the  consideration  hereinafter  named,  we 
hereby  sell,  assign,  transfer,  and  deliver 
to  MUo  Scatt  one  raft  of  hemlock  toggle 
timber,  and  loading  thereon,  now  lying 
at  Equlnunk  Eddy,  just  below  the  Rock, 
In  Buckingham  township.  Pa.,  the  said 
lumber  being  covered  by  a  chattel  mort- 
gage of  which  the  mortgage  hereto  at- 
tached is  a  copy,  vii. : 

4,000  feet  cherry  boards,  at  113 9  48  00 

85,000  maple  plank,  about,  at  $10. . , 850  00 

11.000  feet  of  toggle  timber,  atSo 830  00 

«73S00 

Tfaesnme  to  apply  on  the  amount  due  on 
aaid  chattel' mortgage,'  and,  if  any  mis- 
take in  amount  of  lumber,  same  to  be 
corrected. "  A  chattel  mortgage  was  an- 
nexed to  this  writing,  dated  March  29, 
1883,  given  by  the  plain  tiffs  to  defendant 
to  secure  the  payment  of  91,600  on  the 
first  of  May  following.  It  covered  a  large 
quantity  of  lumber  in  addition  to  that 
mentioned  In  the  written  agreement,  and 
Stated  that  it  was  all  at  Peas  Eddy,  a 
place  within  the  state  of  New  York.  The 
indebtednesM  of  the  plaintiffs  to  the  de- 
fendant on  the  11th  of  June,  1888,  amount- 
ed to  the  sum  of  $2,100,  including  that  se- 
cured by  the  chattel  mortpnge.  The 
plaintiff  also  showed  that,  shortly  after 
the  written  instrument  was  given,  they 
paid  to  the  defendant  enough  money  to 
iuUy  equal  the  amount  unpaid  upon  the 
mortgage,  provided  said  sum  of  $728  had 
first  been  applied.  Thereupon  the  defend- 
ant, in  due  form,  ottered  to  show  "  what 


was  said  between  the  parties  in  reference 
to  the  bill  of  sale,"  but  the  olfer  was  ex- 
cluded, upon  tb3  ground  that  the  writlns 
was  the  best  evidence,  and  that  it  could 
not  be  contradicted  or  avoided  by  parol. 
The  defendant  further  sought  to  prove 
"that,  prior  to  and  at  the  time  of  the 
drawing  of  the  bill  of  sale,  the  plaintiffs 
refused  to  make  an  absolute  dispositioo 
of  the  lumber;  that  they  were  informed 
that  such  was  not  Intended,  but  that  the 
raft  was  in  Pennsylvania,  and  that  the 
chattel  mortgage  did  not  protect  defend- 
ant against  a  levy  upon  or  disponition  of 
the  lumber  by  the  plaintiffs  In  that  state; 
that  plaintiffs  should  have  the  full  benefit 
of  the  lumber,  and  what  it  brought  on 
the  sale  when  iiiarkef«d,  after  paying  the 
plaintiffs*  claim,  and  the  expense  uf  run- 
ning and  marketing  it ;  that  plaintiffs  said 
they  were  satisfied  with  that,  and  would 
make  the  bill  of  sale  on  this  basis,  and 
thereupon  did  sign  the  bill  of  sale."  This 
evidence  was  also  objected  to  and  exclud- 
ed upon  the  same  ground.  At  a  later 
stage  of  the  trial  the  defendant,  under  the 
same  objection,  was  permitted  to  testify 
In  reference  to  what  was  said  between  him- 
self and  one  of  the  plaintiffs  just  before 
the  written  Instrument,  called  for  conven- 
ience a  ** bin  of  sale, "  was  executed ;  bnt  it 
^as  subsequently  stricken  out  on  motion 
of  the  plaintiffs,  and  against  the  objec- 
tion of  the  defendant,  upon  the  same 
ground  that  had  governed  the  prior  rul- 
ings. Exceptions  to  these  decisions  ot 
the  referee  present  the  only  question  that 
the  learned  counsel  for  the  defendant  has 
asked  us  to  decide.  It  is  a  general  rule 
that  evidence  of  what  was  said  between 
the  parties  to  a  valid  instrument  in  writ- 
ing, either  prior  to  or  at  the  time  of  its  ex- 
ecution, cannot  be  received  to  contradict 
or  vary  its  terms.  This  rale  is  not  uni- 
versal in  Its  application,  because  the 
courts,  in  their  effort  to  prevent  fraud 
and  injustice,  have  laid  down  certain  ex- 
ceptions, which,  although  correct  In  prin- 
ciple, are  sometimes  so  loosely  applied  In 
practice  as  to  threaten  the  integrity  ot  the 
rule  itself.  1  Greenl.  Ev.  §  284a.  The 
real  exceptions  may  be  grouped  in  two 
classes,  the  first  of  which  includes  those 
cases  in  which  parol  evidence  has  been  re- 
ceived toshowthatthat  which  purportsto 
be  a  written  contract  is  in  fact  nocontract 
at  all.  Thus,  fraud.  Illegality,  want  ot 
consideration,  delivery  upon,  an  unper- 
formed condition,  and  the  like,  may  be 
shown  by  parol,  not  to  contradict  or 
vary,  bnt  to  destroy,  a  written  instru- 
ment. Such  proof  does  not  recognise  the 
con  tract  as  ever  existing  as  a  valid  agree- 
ment, and  is  received,  from  the  necessity 
of  the  case,  to  show  that  that  which  ap- 
pears to  be  is  not,  and  never  was,  a  con- 
tract. Illustrations  of  this  class  may  be 
found  In  the  following  citations :  Beecker 
V.  Vrooman,  13  Johns.  301 ;  Hammond  v. 
Hopping,  13  Wend.  506;  Johnson  v.  Mlln, 
14  Wend.  195;  Benton  v.  Martin,  53  N. 
Y.  570;  Grierson  v.  Mason.  60  N.  Y.  894; 
1  Ureenl.  Ev.  §  284;  Phil.  Ev.  (2  Cow.  A 
H.  notes)  p.  6G5,  note  494.  The  second 
class  embraces  those  cases  which  recog- 
nize the  written  instrument  as  existing 
and  valid,  but  regard  it  as  incomplete), 
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eltber  obviously,  or  at  least  possibly,  and 
admit  xKtrol  evidence,  not  to  contradict 
or  vary,  but  to  complete,  the  Mitire  agree- 
ment, of  whidi  the  writing  Is  only  a  part 
Receipts,  bills  of  parcels,  and  vn*itlng8 
that  evidently  exi«ess  only  some  parts  of 
the  agreement,  are  examples  of  this  class, 
which  leaves  'the  written  contract  un- 
changed, but  treats  it  as  a  part  of  an  entire 
oral  agreement,  the  remainder  of  which 
was  not  reduced  to  writing.  Two  things 
however,  are  essential  to  bring  a  case 
within  this  class:  (1)  The  writing  must 
not  appear,  upon  inspection,  to  be  a  com- 
plete contract,  embracing  all  the  particu- 
lars necessary  to  make  a  perfect  agree- 
ment, und  designed  to  express  the  whole 
arrangement  between  the  parties,  for  in 
such  a  case  It  is  conclnalvely  presumed  to 
embrace  the  entire  contract.  (2)  The  pa- 
rol evidence  must  be  consistent  with,  and 
not  contradictory  of,  the  written  Instru- 
ment. Chapin  V.  Dol>Bon,  78  N.  Y.  74,  is  an 
instance  of  ibis  class,  and,  although  near 
the  border  line,  illustrates  the  two  require- 
ments just  mentioned.  In  that  case  it 
was  held  competent  to  show  by  parol  ev- 
idence that  a  written  contract  to  furnish 
machinery  of  a  specified  Icibd,  at  a  definite 
price,  within  a  certain  time,  and  to  deliv- 
er it  in  a  particular  way,  wan  part  of  an 
entire  verbal  contract,  which  provided 
that  the  machines  should  be  so  made  that 
they  would  do  the  work  of  the  person 
who  ordered  them  to  his  satisfaction. 
The  ground  of  the  decision  was  that 
there  was  nothing  on  the  face  of  the  in- 
Btmment  to  show  that  it  was  the  whole 
agreement  between  the  parties,  and  thHt 
the  oral  guaranty  did  not  contradict  and 
was  not  inconsistent  with  the  written 
contract. 

In  Etghmie  v.  Taylor,  98  N,  T.  288,  the 
court  bad  under  consideration  a  written 
inatmment  that  was  regarded  as,  upon 
inspection,  appearing  to  be  a  full,  dofl- 
nite,  and  complete  agreement  of  bargain 
and  sale,  and  therefore  held  that  evidence 
of  a  verbal  warranty  in  that  case  was 
inadmissible.  In  the  course  of  the  opin- 
ion, comment  was  made  upon  Chapin  v. 
Dobson,  supra,  iu  this  way :  "It  was  said 
ot  the  instrnment  then  in  question  that 
There  was  nothing  np<m  its  face  to  show 
that  it  was  intended  to  expi<eB8  the  whole 
contract  between  the  parties;  th«  infer- 
ence being,  as  was  declared  In  an  earlier 
case,  that  where  a  contract  does  Indicate 
snch  intention  and  design,  and  is  one  con- 
summated by  the  writing,  the  presump- 
tion of  law  arises  that  the  written  instru- 
ment contains  the  whole  of  the  agree- 
ment, and  that,  where  there  is  such  form- 
al contract  of  bargain  and  sale  executed 
in  writing,  there  can  be  no  question  but 
that  the.  parties  intended  the  writing  as 
a  repository  if  the  agreement  Itself;" 
citing  Fllkins  v.  Wliylnnii,  24  N.  Y.  338.  A 
further  Illustration  of  the  Inflexibility  of  the 
first  of  tlie  two  requirements  mentioned 
may  be  seen  in  the  still  latercase  of  Marsh 
V.  McNair,  99  N.  Y.  174, 1  N.  E.  Rep.  660, 
where  the  written  instrnment  was  in 
these  words:  "This  is  to  certify  that,  in 
consideration  of  crediting  C.  H.  Marsh  at 
the  Exchange  Bunk  of  Limn,  f353.72,  pay- 
ing mortgage  (on  property  formerly  deed- 


ed by  J.  R.  Marsh,  In  Avon,  to  0.  W.  Gib- 
son) given  by  William  F.  Russell  to  O.  H. 
Marsh,  f  110.46.  and  Indorsing  $35.82  upon 
a  note  made  by  O.  H.  Marsh,  .Tune8, 1871, 
for  9300,  we  Jointly  nnd  severally  sell,  as- 
sign, and  transfer  all  onr  right,  title,  and 
Interest  in  two  policies,  Nos.  4,277  and 
4,387,  upon  the  lives  of  Charles  H.  Marsh 
and  John  R.  Marsh,  issued  by  the  Nation- 
al Life  Insurance  Company  of  the  United 
States  of  America  to  Chauncey  W.  GlbsMi, 
of  Lima,  N.  Y."  It  was  held  that.  In  the 
absence  of  any  claim  of  fraud  or  mutual 
mistake  as  to  the  contents  of  tbe  assign- 
ment, it  was  conclusive,  and  that  oral  evi- 
dence was  incompetent  to  show  that  it 
was  executed  as  collateral  security  only. 
The  opinion  recognizes  as  well  settled 
that  an  Instrument  assigning  or  con  vey- 
ing  real  or  pei-Houal  property  in  absolnie 
terms  may,  by  parol  evidence,  be  shown 
to  have  been  intended  as  security  nion- 
ly;  states  the  liistory  of  the  exception, 
and  its  theory;  but  declares.  In  words  «p- 
plicHble  to  the  case  in  hand,  that  "  this  in- 
strument is  more  than  an  assignment.  It 
contains  what  both  parties  agreed  to  do. 
It  shows  that  the  assignment  was  maue 
for  the  purpose  mentioned,  and  precisely 
what  mbson  was  to  do  In  considerntioii 
thereof.  He  became  bound  to  do  precisely 
what  was  specified  for  him  to  do,  and  ho 
could  have  been  sued  by  tbe  assignors  for 
damages  if  he  had  failed  to  perforui. 
Hence  the  instrument  is  not  a  mere  rh- 
Bignment  or  transferof  the  policy.  It  is  a 
contract  in  writing,  within  the  rule  whli-li 
prohibits  parol  evidence  to  explain,  varv. 
or  contradict  such  contracts."  The  au- 
thorities cited  in  the  opinion  apply  with 
equal  force  to  the  case  now  under  consid- 
eration. 

Tbe  principle  upon  which  parol  evidence 
is  held  admissible  to  show  that  a  simple 
assignment,  althongh  absolute  in  terms, 
was  intended  as  security  merely  Is  the  sup- 
posed incompleteness  of  the  instrument, 
and  it  is  not  regarded  ascontraulcting  thn 
writing,  but  as  showing  its  purpose. 
Truscott  V.  King,  6  N.  Y.  147, 161 ;  Chester 
V.  Bank,  16  N.  Y.  336,  843;  Horn  y.  Ketel- 
tas,  46  N.  Y.  605,  610.  Whore,  however,  in- 
stead of  a  mere  transfer  or  assignment, 
there  is  a  contract,  appearing  on  its 
face  to  be  complete,  with  mutual  obliga- 
tions to  be  performed,  "you  can  no  more 
add  to  or  contradict  its  legal  effect  by  pa- 
rol stipulations,  preceding  or  afconii)nn.v- 
ing  Its  execution,  than  you  can  alter  It, 
through  the  same  means,  in  any  other  re- 
spect." Phil.  Ev.  (2  Cowen  &  H.  notes.) 
608;  Renard  v.  Sampson,  12  N.  Y.  661; 
Shaw  V.  Insurance  Co..  6»  N.  Y.  286;  Long 
V.  Iron  Co.,  101  N.  Y.  638,  4  N.  E.  Rep.  785: 
Snowden  v.  Gulon,  101  N.  Y.  458,  5  N.  E. 
Rep.  322;  Gordon  v.  Niemann,  118  N.  Y.IS;!. 
28  N.  E.  Rpp.  4.')4;  Humphreys  v.  Railroad 
Co.,  121  N.  Y.  485,  24  N.  E.  Rep.  695;  En- 
gelhnrn  v.  Reltlinger,  122  N.  Y.  70,  25  N.  E. 
Rep.  297.  In  the  foregoing  claHsiflcation 
collateral  agreements  are  not  included,  be- 
cause they  are  separate,  independent,  and 
complete  contracts,  although  relating  to 
the  same  subject.  They  are  allowed  to 
be  proved  by  parol,  because  they  were 
made  by  parol,  and  no  part  thereof  com- 
mitted to  writing.    Evidence  to  explain 
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ambiguity,  establish  a  cuatom,  or  show 
the  meaning  of  technical  terms,  and  the 
like,  Is  not  regarded  as  an  exception  to 
the  general  rule,  because  it  does  not  con- 
tradict or  vary  the  vrritten  instrument, 
but  simply  places  the  court  in  the  posi- 
tion of  the  parties  when  they  made  the 
contract,  and  enables  it  to  appreciate  the 
force  ot  the  words  they  used  In  reducing 
it  to  writing.  It  Is  received  where  doubt 
arises  upon  the  face  ol  the  Instrument  as 
to  Its  meaning,  not  to  enable  the  court  to 
hear  what  the  parties  said,  but  to  enable 
it  to  understand  what  they  wrote,  as 
they  understood  It  at  the  time.  Such  evi- 
dence is  explanatory,  and  must  be  incon- 
sistent with  the  terms  of  the  contract. 
Pana  v.  Fiedler,  12  N.  Y.  40;  CoUender  v. 
Dinsmore,  55  N.  Y.  200;  Newhail  v.  Ap- 
pleiou,  114  N.  Y.  140,  21  N.  E.  Rep.  106: 
Smith  V.  Clews,  114  N.  Y.  1»«,  21  N.  £.  Rep. 
IGO. 

Returning,  now,  to  the  written  instru- 
ment executed  by  the  plaintiffs  in  this 
case,  and  it  appears,  upon  analyzing  Its 
provisions,  to  be  an  agreement  of  a  com- 
plete and  comprehensive  character.  There 
Is,  first,  a  transfer  in  formal  terms  by  the 
plaintiffs  to  the  defendant  of  a  dradt  of 
hemlock  lumber  lying  at  a  place  named, 
followed  by  the  statement  that  such  lum- 
ber is  covered  by  the  chattel  mortgage  an- 
nexed. Three  dlBerent  kinds  ot  lumber 
are  then  enumerated,  with  the  quantity 
in  feet  of  each,  the  price  per  foot  or  per 
thousand,  and  the  amount  that  each  kind 
comes  to  at  the  pricenamed.  Those  sums 
are  added,  and  the  amount  thereof,  con- 
stituting the  purchase  price,  the  defendant 
ezpreiisiy  agrees  to  apply  on  his  chattel 
mortKAge,  and  both  parties  agree  to 
correct  any  mistake  there  may  be  in  che 
amount  of  the  lumber.  The  method  ot 
correcting  mistakes  is  not  provided,  but 
it  la  clear  that,  if  the  lumber  overran  the 
amount  stated,  the  plaintiffs  wereto  have 
the  benefit  ot  it,  while,  it  It  fell  short,  the 
defendant  was  to  have  the  deficiency  made 
good  to  him  in  some  way.  We  regard 
this  contract  as  complete  upon  its  face. 
What  element  is  wanting?  If  such  a  writ- 
ing can  be  undermined  by  parol  evidence, 
what  written  Instrument  la  safe?  How 
can  a  man,  however  prudent,  protect  him- 
self against  perjury,  infirmity  of  memory, 
or  the  death  of  witnesses?  What  stipu- 
lation was  omitted  that  should  have  been 
Inserted  in  order  to  bring  the  instrument 
within  the  general  rule?  What  will  be 
left  of  the  rnle  if  It  is  established  that  it 
does  not  control  such  a  contract?  Will 
anything  of  value  be  left,  if  it  is  held  that 
a  writing  which  contains  the  full  and  defi- 
nite terms  of  a  contract,  apparently  com- 
plete, may  be  shown  by  parol  evidence  to 
be  simply  part  pertormanie  of  an  entire 
verbal  agreement  previously  made?  We 
think  that  the  writing  in  question  is  gov- 
erned by  the  rule,  not  by  the  exception. 
As  was  said  by  this  court  in  Eighmle  v. 
Taylor,  supra,  296,  it  contains  a  definite 
agreement  of  bargain  and  sale,  specifies 
the  consideration,  describes  the  subject, 
contains  mutual  covenants  for  the  protec- 
tion of  each  party,  and  leaves  nothing 
ot  a  complete,  perfect,  and  consummated 
agreement  to  be  supplied.    On  its  face, 


"no  dement  is  wanting  of  an  entire  con- 
tract, exhausting  the  final  intentions  of 
both  parties.  It  is  therefore  aucb  n  paper 
as  falls  within  the  protection  of  che  rule, 
and  must  be  conclusive  presumed  to 
contain  the  whole  contract  as  made." 
Moreover,  aside  from  the  presumption 
arising  from  an  luspectlcm  -  of  the  paper, 
such  a  parol  arrangement  as  the  defend- 
ant tried  to  prove  would  be  inconsistent 
with  the  written  Instrument,  because  the 
purchase  price  was  not  according  to  the 
former,  to  be  applied  aa  provided  In  the 
latter.  Indeed,  it  would  be  taken  bodily 
out  of  the  writing,  and  an  arrangement 
of  a  different  and  Inconsistent  character 
anbstituted.  Besides,  the  agreement  that 
any  mistake  in  the  amount  of  tlie  lumber 
should  be  corrected,  while  ,  consistent 
with  an  absolute  sale, is  Inconsistent  with 
i>  transfer,  for  the  purpose  of  securing  a 
debt.  We  think  that  the  writing  in  ques- 
tion Imports  on  its  face  a  complete  expres- 
sion of  what  the  parties  agreed  to,  and 
hence  that;  it  Is  conclualvely  presumed  to 
contain  all  that  they  agreed  to.  We  are 
further  of  the  opinion  that  tlie  parol  evi- 
dence sought  to  be  Introduced  was  incon- 
sistent with  and  contradictory  of  the 
written  agreement,  and  was  hence  inad- 
missible on  that  ground  also.  It  follows 
that  the  rulings  ot  the  referee  were  cor- 
rect, and  that  the  Judgment  should  be 
affirmed.    All  concur. 


(m  N.  Y.  473) 

Pkoplb  ex  rel.  Schwab  y.  Gbant,  Mayor. 
(Court  of  Appeals  of  New  Yoi^  Juno  a,  1891.) 
AuoTioNuan's  Licesse  —  Discbetion  op  Hitok. 
0nder  Consolidation  Act  N.  Y.  1882,  o.  6, 
S  lis,  requiring  auctioneers  dolne  business  in 
the  city  of  New  York  to  nve  bond  and  obtain  a 
license,  and  empowering  the  mayor  to  grant  such 
licenses,  and  auo  tu  revoke  them  for  misoonduot 
of  tbe  licensees,  it  Is  within  the  dlsoretiou  of  the 
mayor  to  refuse  a  license,  though  a  proper  bond 
is  tendered,  and  man^mua  will  not  He  to  com- 
pel him  to  grant  ' "..    Affirming  13  N.  Y.  Supp. 

Appeal  from  supreme  court,  general 
term,  first  department. 

F,J.  Biaohoff,  for  appellant.  D,  J.  Bean, 
for  respondent. 

RcGicR,  C.  J.  Xhls  appeal  la  brought  by 
the  relator  to  procure  a  reversal  of  an  or- 
der of  the  general  term  afilrming  an  order 
of  the  special  term,  which  refused  to  grant 
an  alternative  mandnmua  against  the 
mayor,  requiring  him  to  approve  the  re- 
lator's bond,  and  issue  to  the  relator  a 
license  as  auctioneer  in  the  city  of  New 
York,  or  show  cause  to  the  contrary.  No 
question  Is  madebut  that  thebond  oOered 
by  the  relator  was  sufficient  In  form  and 
substance  to  comply  with  tne  require- 
ments of  thelaw;  butitis  claimed  that  the 
mayor,  in  the  exercise  of  his  discretion, 
bad  the  right  to  refuse  to  issue  the  license, 
and  was  justified  in  so  doing.  On  the 
other  hand,  It  is  argued  that  the  relator 
was  entitled,  as  matter  ot  right,  to  a 
license  upon  filing  the  bond  required  by 
the  charter.  The  appointments  ot  auc- 
tioneers, and  the  regulation  of  their  rights, 
duties,  and  compensation,  has  always 
been  tlie  subject  of  legislation  in  tbia  atate. 
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It  has.  from  tbu  first,  been  asunmed,  in 
dealing  with  the  aabject  by  the  pobllc  aa- 
ttaorities,  that  no  person  bad  a  natura.' 
right  to  prosecute  such  a  business  at  hit 
pieasure,  and  privileges  to  do  so  have  al- 
ways been  granted  by  some  authority, 
Bubject  to  conditions  and  regulations 
which  excluded  the  great  body  of  the 
people  Irom  the  prosecution  of  such  busi- 
ness. The  right  to  regulate,  control,  and 
limit  the  number  of  persons  employed  in 
suRh  business  has  been  exercised  by  the 
legislature, as  one  of  its  acknowledged  po- 
lice powers,  from  colonial  times  to  the 
present,  and,  I  believe,  has  never  been 
questioned.  The  persons  who  have  been 
permitted  to  pursue  the  avocation  of  auc- 
tioneers in  the  state  have  always  enjoye^l 
especial  privileges,  and  have  been  subject 
to  spcGlal  conditions  and  restrictions, 
which,  for  the  purpose  of  this  inquiry.it  is 
unnecessary  to  enumerate  in  detail.  The 
question  here  relates  to  the  authority 
which  the  mayor  of  New  York  now  has, 
under  the  charter  of  that  city,  over  the 
subject  of  licensing  auctioneers,  and  upon 
the  construction  of  that  instrument  the 
determination  of  the  appeal  depends. 
That  authority  is  contained  In  uectlon 
113  of  chapter  5  of  the  consolidation  act  of 
1882,  and  rends  as  follows:  "The  mayor 
shall  have  authority  to  grant  licenses  to 
any  person  engaged  In  and  carrying  on 
the  business  and  occupation  of  an  auc- 
tioneer, or  desiring  to  be  so  engaged,  on 
SDcb  person  filing  a  bond,  wlt.h  two  good 
soreties.  in  the  penal  sum  of  two  thousand 
dollars.  The  mayor,  on  the  complaint  of 
any  person  having  been  defrauded  by  any 
anctioneer,  or  the  clerk,  agent,  or  assignee 
of  such  auctioneer,  doing  business  in  said 
city,  is  authorized  and  directed  to  take  tes- 
timony under  oath  in  relation  thereto ;  and 
if  the  charge  shall,  in  his  opinion,  be  sus- 
tained, beshall  revokethellcpnaegranted  to 
him.  and  direct  the  bonds  to  be  forfeited. " 
In  the  name  connection,  the  mayor  is  also 
authorized  to  grant  licenses  for  various 
other  purposes,  among  which  are  those  of 
using  bag  scales,  and  limiting  the  number 
thereof:  scavengers  <if  night  soil;  public 
exhibitions;  keeping  boardlng-huuses  for 
emigrrant  passengers;  booking  emigrant 
passengers,  etc. ;  and '  to  persons  solicit- 
ing patronage  for  hotels,  inns,  steam- 
boats, and  other  transportation  lines. 
The  rights,  duties,  fees,  and  privileges  of 
auctioneers  are  also  defined  and  regulated 
by  special  provisions,  and  particularly  so 
in  relation  to  their  rights  and  duties  In 
making  sales  of  property  under  judicial 
orders  or  statutory  provislous.  Sections 
1983-1998.  All  sales  at  auction  In  the  city 
of  New  York,  not  under  the  authority  of 
the  nnit«d  States,  are  required  to  be  made 
by  licensed  auctioneers.  Section  1983,  Con- 
solidation Act. 

There  has  been  no  time  in  the  history  of 
the  state  when  it  was  lawful  for  citisens 
generally  to  pursue  the  occupation  of  anc^ 
tioneers,  or  to  engage  in  the  business  of 
selling  property  at  public  vendue.  A  brief 
reference  to  some  of  the  laws  on  the  sub- 
ject will  show  the  course  of  legislation, 
and  the  aspect  In  which  auctioneers  have 
b«en  uniformly  regarded  by  the  law-mak- 
ing power  of    the  state.    By  chapter  4, 


Colonial  Laws  1774,  all  persons  were  pro- 
hibited from  exposing  goods  for  sale  at 
public  vendue  auctloq  In  New  York,  except 
citizens  of  the  United  States  who  have  ob- 
tained a  license  so  to  do  from  the  mayor 
or  recorder  of  such  city.  This  provision 
was  substantially  re-enacted  by  chapter  4 
of  the  Laws  of  1794.  By  chapter  27,  Laws 
1791,  all  persons. except  tboseduly licensed, 
were  prohibited  from  selling  goods  at  auc- 
tion, and  the  governor  of  the  state,  by  the 
advice  and  consent  of  the  conncil  of  ap- 
pointment, was  authorized  to  appoint  all 
vendue  masters  or  auctioneers,  but  not  to 
exceed  12  In  the  city  of  New  York.  By 
chapter  62,  Laws  1792,  the  number  author- 
ised to  be  appointed  in  New  York  city 
was  Increased  to  24.  Chapter  116,  Laws 
1801,  substantially  re-enacts  the  provisions 
of  the  Laws  of  1791  and  1792.  By  the  Re- 
vised Statutes,  auctioneers  were  declared 
to  be  administrative  ofilcers  of  the  state, 
and  were  required  to  be  appointed  by  the 
governor;  their  number  being  limited  to 
54  for  the" city  of  New  York,  4  for  the  city 
and  county  of  Albany,  and  1  or  more  for 
every  other  village  or  county  where  they 
were  deemed  necessary  by  the  appointing 
power.  They  were  also  forbidden  from 
exercising  their  vocation  outside  of  the  lo- 
cality for  which  tbey  were  appointed. 
Chapters,  tit.  l,pt.l,ltev.  St.  By  chapter 
52  of  the  Laws  of  1838,  It  was  provided  that 
any  citizen'  of  the  state  might  become  an 
auctioneer,  and  transact  his  business  in 
the  County  In  which  he  resided,  upon  filing 
with  the  comptroller  a  satisfactory  bond, 
requiring,  among  other  things,  a  qaarterly 
return  to  the  comptroller  of  all  goods  sold 
or  struck  off  by  hira.  It  was  also  provid- 
ed that,  whenever  they  were  found  guilty 
by  ft  police  court,  mayor's  court,  or  court 
of  criminal  jurisdiction,  of  any  fraudulent 
practlnes,  they  should  be  thereafter  for- 
ever disqualified  from  exercising  the  rights 
or  pursuing  the  business  of  auctioneers. 
8  St.  at  Large,  p.  656.  By  reason  of  the 
numerous  frauds  and  the  disastrous  con- 
seqnences  which  followed  this  general 
license  to  persons  who  had  filed  the  requi- 
site bonds  to  carry  on  the  business  of  auc- 
tioneers, and  especially  in  the  city  of  New 
York,  it  was,  by  chapter  138  of  the  Laws 
of  1853,  enacted  that  "all  auctioneers  doing 
business  in  the  city  and  county  of  New 
York  shall  hereafter  be  required,  i)etween 
the  first  and  fifteenth  of  June  in  each  and 
every  year,  to  obtain  from  the  mayor  of 
said  city  a  license  to  engage  in  and  carry 
on  such  business  and  occupation,  upon  fil- 
ing a  bond,  with  two  good  sureties,  in  the 
penal  sum  of  two  thousand  dollars. "  The 
mayor  was  also  thereby  authorized,  on 
the  complaint  of  any  person  defrauded,  to 
take  evidence  on  oath  In  relation  thereto, 
and  if,  in  his  opinion,  the  charge  was  sus- 
tained, to  revoke  such  license.  8  St.  at 
Large,  065.  These  provisions  were  sub- 
stantially embodied  in  section  113  of  the 
consolidation  act,  which  constitutes  the 
law  now  before  as  for  construction. 

A  review  of  the  provisions  of  the  various 
acts  referred  to,  with  a  view  of  arriving 
at  their  meaning  and  purpose,  will,  I 
think,  when  discovered,  afford  a  solution 
of  the  question  involved  In  thiu  appeal. 
It  cannot,  of  coarse,  be  claimed  that  there 
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was  any  time,  preyioua  to  the  act  of  1888, 
when  any  peNon  could  exercise  the  duties, 
or  prusecnte  the  bpsinesa.  of  an  auction- 
eer, but  those  who  had  been  selected  for 
that  purpose  by  the  appointing  power. 
It  18  therefore  snfflclent  for  our  purpose  to 
commence  with  the  laws  of  that  year,  and 
inquire  what  change  was  made  by  them 
hi  the  office  and  character  of  auctioneers. 
It  will  be  observed  that  that  act  did  not 
assume  to  repeal  any  special  existing  law, 
but  effected  that  resnlt  only  so  far  us  its 
provisions  were  Inconsistent  with  previ- 
ous statutes  on  the  subject.  The  provia- 
ion  by  which  anj'  citizen  of  the  state 
might,  on  filing  a  proper  bond,  follow  the 
calling  of  an  auctioneer,  necessarily  super- 
seded the  authority  of  the  goTernor  to 
maice  appointments,  and  abolished  all  lim- 
itations upon  the  number  of  persons  who 
might  engage  in  that  business.  And  this 
was  the  extent  of  the  change  effected.  In 
other  respects  the  laws  in  relation  to  auc- 
tioneers were  left  unaffected,  and  they  re- 
mained Btill  possessed  of  the  privileges  and 
immunities  theretofore  granted  to  such 
officers,  and  subject  to  the  duties,  obliga- 
tions, and  restrictions  imposed  by  the 
statutes  of  the  state:  and  I  see  no  reason 
why  they  did  not  stili  continue,  to  a  cer- 
tain extent,  after  it,  administrative  offi- 
cers of  the  state.  They  still  had  the  exclu- 
sive right  to  conduct  all  auction  sales  in 
the  state,  and  were  bound  to  make  re- 
turns to  the  comptroller,  and  pay  to  him 
the  duties  imposed  on  public  sales,  and  an- 
nually to  renew  their  bonds,  and  perform 
such  other  duties  as  were  enjoined  upon 
them  by  statute.  The  practical  effect  of 
this  act  was  therefore  simply  to  change 
the  mode  by  which  auctioneers  were  des- 
ignated, and  permit  an  indefinite  exten- 
sion of  the  number  of  sucli  officer?.  This 
state  of  things  continued  until  1853,  when 
the  act  of  that  session  was  passed.  I  con- 
celve  It  to  be  of  controlling  importance,  in 
the  determination  of  this  appeal,  to  dis- 
cover the  real  tneaning  and  effect  of  that 
act;  for,  when  that  Is  done,  I  ttiink  we 
have  an  Infallible  guide  by  which  to  deter- 
mine the  scope  and  effect  of  the  provisions 
of  the  consolidation  act.  In  the  prosecu- 
tiun  of  this  object,  it  is  proper  to  look  at 
the  preamble  of  the  act,  the  evils  which  it 
attempted  to  reach  and  cure,  and  the  cir- 
cumstances under  which  it  was  passed. 
Its  preamble  recites,  among  other  things, 
that,  "whereas,  certain  evil-disposed  per- 
sons, especially  in  the  city  of  New  York, 
have  for  several  years  past  by  means  of 
certain  fraudulent  and  deceitful  practices, 
known  as  '  mock  auctions,'  most  fraudu- 
lently obtained  great  sums  of  money  from 
unwary  perons.to  their  great  impoverish- 
ment "it  was  therefore  enacted  that  all 
auctioneers,  doing  business  in  the  city 
and  county  ot  New  York  shall  hereafter 
be  required  in  every  year  to  obtain  a 
license  from  the  mayor  of  New  York,  and 
file  a  bond  of  $2,0U0,  and  all  prior  acts 
conflicting  with  these  provisions  were  re- 
pealed. The  material  distinction  between 
this  act  and  that  of  1838  was  that  under 
it  a  license  was  to  be  issued,  as  well  as  a 
bond  to  he  filed,  and  upon  the  wise  exer- 
cise of  that  powerthe  whole  beneficial  op- 
eration of  the  act  necerisarlly  depended. 


The  number  of  persons  to  be  licensed  waa 
not  indicated  In  the  act,  but  that  subject 
was  manifestly  left  to  the  discretion  of  the 
mayor.  The  plain  and  obvious  purpose 
of  this  act  was  to  cure  the  evil  produced 
by  the  indiscriminate  admission  of  citl- 
ssens,  of  whatever  character,  to  pursue  the 
business  of  auctioneers,  effected  by  the  act 
of  1838,  by  providing  a  limitation  upon 
the  number  of  such  persons,  and  subject- 
ing them  to  a  preliminary  scrutiny  as  to 
their  character  and  qualifications.  It  is 
notorious  that,  under  the  practical  con- 
struction given  to  the  act  for  nearly  40 
years  by  the  authorities  of  the  city,  the 
evils  of  the  former  system  have  been  whol- 
ly eradicated,  and  the  administration  ot 
the  law  on  the  subject  has  been  entirely 
satisfactory.  According  to  that  construc- 
tion, it  was  held  that  the  act  Imposed  du- 
ties upon  the  mayor  to  be  performed,  as 
well  as  powers  to  be  exercised,  and,  by 
necessary  implication,  authorised  him  to 
protect  the  community  by  a  refusal  to 
license  persons  whose  character  and  qual- 
ifications were  not  satisfactory  to  him. 
If  this  was  not  effected,  the  act  would 
have  been  inoperative  and  powerless  for 
any  remedial  purpose.  If  the  mayor  was 
bound  to  license  any  citizen,  filing  a  prop- 
er bond,  who  applied  to  him  for  appoint- 
ment, withuut  reganl  to  his  character  or 
reputation,  the  reform  contemplated  by 
the  statute  would  not  have  been  accom- 
plislied,  and  the  plain  purpose  ot  the  act 
would  have  been  defeated.  Such  a  con- 
struction would  also  involve  the  manifest 
absurdity  of  compelling  him  to  reissue 
licenses  to  persons  who  bad  been  convict- 
ed by  him  of  fraudulent  practices,  and 
whoso  licenses  had  been  revoked,  thus, 
practically,  nullifying  one  of  the  express 
provisions  of  the  statute. 

It  seems  to  ns  that  such  a  construction 
is  wholly  Inadmissible.  We  think  the  law 
waa  Intended  to  effect  a  reform  ot  the 
abuse  previously  existing,  by  restoring 
the  former  method  of  appointment  through 
the  selection  ot  auctioneers,  and  subject- 
ing the  persons  applying  for  such  appoint- 
ment to  the  scrutiny  of  the  highest  officer 
of  the  mnnicipallty,  with  a  view  of  guard- 
ing against  the  intrusion  ot  incompetent 
and  unfit  men  into  such  offices.  The  prac- 
tice of  allowing  all  persons,  who  chose 
to  do  so,  to  perform  the  duties  of  an  auc- 
tioneer, had  been  tried  and  proved  a  fail- 
ure, and  the  act  of  1853  was  an  effort  to 
reform  the  evils  of  that  mode,  and  to  re- 
turn to  more  satisfactory  methods;  and 
in  this  way,  and  this  only,  were  the  evils 
of  theformer  system  eradicate<l.  Wethlnfe 
that  section  113  of  the  codification  act, 
which  superseded  the  act  of  1853.  is  snt>- 
ject  to  the  same  construction  which  we 
have  applied  to  the  act  of  1868.  Although 
some  changes  of  phraseology  were  made 
in  the  effort  to  codify,  it  was  not.  we 
think,  intended  to  effect  any  change  In  the 
meaning  or  purpose  of  the  law,  so  far  as 
the  question  here  involved  is  concerned. 
In  the  one  case,  all  persons  were  prohibit- 
ed  from  prosecuting  the  business  of  auc- 
tioneer in  the  city  of  New  York,  who  had 
not  given  satisfactory  bond  and  secured 
a  license  from  the  mayor;  and  by  the 
other,  tlie  mayor  was  given. authority  to 
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^ant  such  licenses  In  case  tbe  pereonR  ap- 
plying for  tbem  bad  filed  a  satisfactory 
bond.  There  la  no  inconsistency  in  tbe 
language  of  tbe  two  acts,  and  we  do  not 
think  the  chaoge  in  verbiage  was  intend- 
ed tu  effect  any  change  in  the  meaning  or 
effect  of  the  pre-existing  statute.  The 
later  act  does  not,  in  terms  or  by  fair  Im- 
plication, require  tbe  mayor  to  grant  such 
licenses;  but,  by  necessary  luipUcatlun, 
confers  the  power  to  refuse  them  wben,  Id 
bis  jndprmpnt,  be  thinks  the  public  Interest 
requires  it.  A  power  to  grant  a  privilege 
by  oAe  Is  Inconsistent  with  the  possession 
on  the  part  of  another  of  an  absolute  right 
to  exercise  such  privilege.  The  require- 
ment that  a  person  must  secure  leave  from 
some  one  to  entitle  him  to  exercise  a 
right,  carries  with  It,  by  irresistible  Impli- 
cation, a  discretion  on  the  part  of  tbe 
other  to  refuse  to  grant  It,  if.  In  his  Judg- 
ment, it  Is  improper  or  unwise  to  gi^e  tbe 
required  consent.  A  reference  to  tbe  other 
powers  conferred  upon  the  mayor,  by  the 
same  act,  in  respect  to  licensing  public  en- 
tertainments, hotel,  steam-boat,  and  rail- 
road solicitors,  public  scavengers,  etc., 
seems  to  place  this  view  beyond  dispute. 
No  one,  we  think,  could  reasonably  claim 
that  the  exercise  of  the  discretion  of  the 
mayor,  with  respect  to  the  subject  of 
granting  such  licenses,  could  be  subjected 
to  supervision  or  control.  Tbe  powers 
exercised  by  public  oflScera  over  the  sub- 
jects indicated  have  been  general  through- 
out the  state  in  municipal  corporations, 
and  most  salutary  in  their  oppratlon,  and 
constitute  the  only  protection  afforded 
large  communities  from  the  evils  uf  Im- 
moral and  vicious  exhibitions,  and  tbe 
prosecution  of  employments  tending  to 
disturb  the  public  health,  peace,  and  com- 
fort. The  power  conferred  upon  the 
mayor  by  the  charter,  to  grant  licenses,  is 
expressed  In,  substantially,  the  same  lan- 
guage, in  the  same  connection,  as  to  all 
of  the  subjects  referred  to,  and  must,  we 
think,  be  governed  by  the  same  rules  of 
construction.  A  determination  of  this 
appeul,  which  should  have  the  effect  of  de- 
nying tbe  mayor's  discretion  In  tbe  exer- 
cise of  the  power  conferred  by  these  pro- 
Tlslons,  would,  we  think,  be  most  unwise 
and  impolitic,  and  subversive  of  the  policy 
of  the  charter,  as  well  as  tbe  best  inter- 
ests of  tbe  municipality  where  it  is  exer- 
cised. The  practice  of  nearly  a  century  in 
this  state  has  taught  us  that  there  Is  lit- 
tle to  fear  from  an  abuse  of  this  power, 
for  during  that  time  we  have  yet  to  learn 
of  an  instance  where  it  has  been  perverted 
for  improper  purposes,  or  excited  public 
condemnation  or  disapproval.  In  the 
government  of  the  affairs  of  a  great  mu- 
nicipality, many  powers  must,  necessari- 
ly, be  confided  to  the  discretion  of  its  ad- 
ministrative officers,  and  it  can  be  pro- 
ductive only  of  mischief,  In  the  treatment 
of  such  questions,  to  substitute  the  discre- 
tion of  strangers  to  the  power.  In  place  of 
that  of  the  officers  best  acquainted  with 
the  necessities  of  the  case,  and  to  whom 
tbe  legislature  has  specially  confided  their 
exercise.  Whether  any  remedy  is  afforded 
by  tbe  law  for  an  abuse  of  such  discretion 
It  is  not  now  necessary  to  inquire,  as  that 
qaestion  cannot  be  presented  on  an  appli- 


cation for  a  mnjidamua.  To  obtain  relief 
by  mandamus,  \t  Is  necessary  that  a  re> 
lator  should  show  an  Invasion  of  a  clear 
legal  right.  This  he  has  not  done  in  this 
case,  and  we  are  therefore  of  the  opinion 
that  the  order  of  the  courts  belo«f  should 
be  affirmed,  with  costs.  All  concur,  ex- 
cept Earl,  J.,  not  voting. 


(128  N.  Y.  «9) 

People  ex  rel.  A.snREWs  v.  Maguirr. 

(Court  of  Appeals  of  New  York.    June  i,  1831. ) 

Taxation— SU.B  for  Non-Fatmbkt— Dbsorip- 

TIOS. 

Under  Laws  1888,  c.  114,  S3,  authorizing  the 
registrar  of  arrears  in  Brooklyn  to  sell  "any  par- 
cel" ol  land  against  which  an  assessment  Is  rlue 
and  unpaid,  alter  an  advertisement,  In  which  it 
"shall  not  be  necessary  •  •  •  to  include  any 
further  particulars  of  the  property  to  be  sold" 
than  the  ward  in  wliich  it  is  situated,  a  sale  of 
land  designated  in  the  advertisement  as  "Lot  113, 
part,"  is  valid  where  only  part  of  lot  112  is  sub- 
ject to  tbe  assessment.  Reversing  8  K.  Y.  ISupp. 
853. 

Appeal  from  city  court  of  Brooklyn, 
general  term. 

Win.  T.  Gilbert,  for  appellant.  John 
Andrews,  for  respondent. 

Per  (y^RiAM.  Tbe  defendant  Is  the  reg- 
istrar of  arrears  of  the  city  of  Brooklj-n. 
On  the  18th  of  November,  1889,  the  city 
court  of  Brooklyn  made  an  order  on  tbe 
application  of  the  relator,  directing  that 
a  peremptory  niand&wuti  Issue  to  blm, 
commanding  that  he  forthwith  receive 
from  the  relator  the  amount  of  an  assess- 
ment lien,  apportioned  and  fixed  by  tbe 
board  of  assessors  under  chapter  114  of 
the  Laws  of  188.3,  upon  a  lot  known  as 
"No.  112,  block  54,  of  tbe  23th  ward  assess- 
mentmapof  theclty  of  Brooklyn,"  with  in- 
terest on  theamonnt  of  tbe  assessment  from 
the  date  of  filing  the  certificate,  and,  upon 
being  so  paid,  that  be  make  a  memorandum 
upon  tbe  record  In  his  office,  by  some  appro- 
priate entry  thereon,  that  tbe  assessmetit 
lieu  Is  paid  and  canceled.  Tbe  general 
term  of  that  court  affirmed  the  order. 
Upon  the  applica  tlun  the  following  facts 
appeared:  On  the  9th  of  May,  1885,  the 
board  of  assessors,  acting  under  theabove- 
mentioned  statute,  made  a  certificate, 
whereby  it  appeared  that  they  had  fixed 
and  determined  that  the  sum  of  f  1,687 
should  be  assessed  upon  lot  13,  block  54,  of 
the  Twenty-Fifth  ward.  Subsequ  jntly,  and 
in  January,  188U,  the  assessors,  on  appli- 
cation, and  acting  under  the  same  statute, 
apportioned  lot  No.  18  into  lots  91  and  92. 
Still  later  they  In  like  manner  apportioned' 
lot  91  Into  lots  104  and  105.  Thereafter, 
and  on  relator's  application,  tbe  board 
apportioned  lot  105  into  lots  112  and  113. 
At  the  same  time  a  lot  on  the  same  block, 
known  as  "No.  89, "  was  apportioned  by 
adding  a  part  of  it,  at  tbe  request  of  the 
relator,  to  112,  and  making  the  balance 
lot  114.  When  lot  No.  112  was  carved  out 
of  lot  No.  105,  the  sum  of  f  249.75  was  ap- 
portioned against  it  as  Its  equitable  share 
of  the  burden  originally  Imposed  upon  the 
original  lotl3, but  that  partof  lot89  which 
was  added  to  lot  112,  as  above  stated, 
was  free  and  clear  from  all  taxes  and 
arrears.    Thus  it  appears  that,  when  all 
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tbe  apportionments  were  completed,  that 
part  ut  lot  112  which  came  from  lot  105 
was  burdisned  with  an  assessment  of  $249.- 
75,  while  the  smaller  portion  of  this  lot, 
that  came  from  No.  89,.  was  clear  and  nut 
subject  to  sale.  By  section  8  of  tbe  stat- 
ute the  'registrar  is  required.  In  case  the 
sum  assessed  and  apportioned  against 
any  parcel  of  land  Is  not  paid,  within  12 
months  after  the  filing  of  "the  certificate, 
to  soil  such  parcel  at  public  auction  to 
the  highest  bidder  for  a  sum  not  less  than 
tbe  amount  unpaid,  and  all  Interest  ac- 
crued thereon."  He  is  required  to  publish 
an  advei-tisement,  which  shall  Include  "a 
designation  of  the  time  and  place  of  sale, 
and  of  tbe  ward  or  wards  In  which  the 
property  is  advertised,"  and"thatfurtlier 
particulars  of  the  property  to  be  sold  may 
be  obtained  at  the  said  registrar's  office, 
and  it  shall  not  be  necessary  In  said  ad- 
vertisement to  Include  any  further  partic- 
ulars of  the  property  to  be  sold."  On  the 
8d  of  October,  1888,  the  defendant  sold 
that  portion  of  lot  112  which  was  subject 
to  tbe  assessment  Hen  to  one  John  O. 
Byrne  tor  f  500,  and  issued  to  the  purchaser 
a  certificate  of  the  sale,  which  was  record- 
ed in  tbe  office  of  the  registrar.  The  only 
error  or  irregularity  alleged  against  this 
sate  by  tbe  relator  is  that  tbe  lot  was  des- 
ignated in  the  advertisement  as  "Lot  112, 
part."  His  position  Is  that  there  was  no 
such  lot  upon  the  assessment  map  uf  the 
Twenty -Fifth  ward,  and  that  the  sale  is 
void.  There  was  a  lot  upon  this  map, 
owned  by  the  relator,  designated  as  "112," 
only  part  of  which  was  subject  to  the  tax. 
Thereglstrarwasauthorliedbythestatnte 
to  advertise  and  isell  any  parcel  of  land, 
stating  in  tbe  notice  that  all  further  par- 
ticulars of  the  property  to  be  sold  might 
be  obtained  at  tbe  office.  So  far  as  ap- 
pears from  tbe  record  before  us,  tbe  notice 
was  a  substantial  compliance  with  the 
Mtatute,  and  we  cannot  say  that  the  sale 
was  void.  Under  these  circumstances  the 
registrar  cannot  be  compelled  by  nmoda- 
Bius  to  receive  the  taxes  and  make  an 
entry  upon  tbe  books  that  the  samo  are 
paid.  If  there  is  any  remedy  for  tbe  re- 
lator it  must  be  by  an  action  in  equity, 
to  be  relieved  from  the  sale,  or  tor  redump- 
tion, in  which  the  purchaser  or  person 
bolding  the  certificate  is  a  party.  The 
right  acquired  by  him  at  tbe  sale  cannot 
be  affected  by  a  proceeding  of  this  char- 
acter in  which  he  has  no  opportunity  to 
be  heard.  The  order  ot  the  general  and 
special  terms  of  the  city  court  should  be 
reversed,  and  the  application  denied,  with 
costs  in  all  courts.    All  concur. 

(12»  N.  T.  628)  , 


Peopi.B  ex  rel.  Trcstees  op  Schooi^Dist. 

No.  25  V.  BoAKD  of  Town  Auditors  of 

Town  of  IJempstead  et  al. 
{Court  of  Appeals  of  New  York.     June  2, 1891.) 

Schools  aitd  BcHooL-OisTHicra — Fcnds — Om- 
CEua. 
1.  Laws  N.  Y.  1870,  c.  691,  authorized  the 
people  of  the  town  of  H.  to  elect  a  town  treasurer 
to  receive  moneys  arisine  from  the  sale  of  plain 
or  common  lands,  the  principal  to  remain  a  per- 
manent fund,  and  provided  (seotlon  8)  that  so 
much  of  the  interest  as  mi^ht  be  deemed  neices- 
sary  for  the  common  schools,  to  be  determined 
by  the  lx)axd  of  town  auditors  from  an  examina- 


tioB  of  (be  last  <w»»»w«l  reports  of  the  boards  ot 
education,  should  be  apportioned  among  the  sev- 
eral schoolHliatricts  aa  the  public  school  moneys 
of  the  state  wpre  apportioned,  and  tbe  apportion- 
ment certified  to  the  treasurer,  by  the  board  of 
town  auditors.  Held,  that,  when  the  board  of  town 
auditors  had  apportioned  tbe  moneys  of  certain 
}  ears  in  accordanoe  with  the  statute,  their  pow- 
ers respecting  such  moneys  was  ended,  and  man- 
damua  would  not  lie  to  compel  them  to  modify 
their  apportionment  to-  conform  to  corrections 
subsequently  made  by  the  superintendent  of  pub- 
lic instruction,  in  the  apportionment  of  state 
school  funds  for  those  years. 

9.  Laws  N.  Y.1864,  o.  S55,  art.  S,  authorizing 
the  superintendent  of  public  instruction  to  su- 
pervise all  trusts  for  the  benefit  of  schools,  does 
not  confer  upon  him  power  to  hear  and  determine 
au>ippeal  from  an  apportionment  by  the  board  of 
town  auditors  under  the  act  of  1870,  as  the  latter 
acts  doM  not  create  a  trust  for  school  purposes 
within  the  meaning  of  the  former. 
Affirming  19  N.  T.  Supp.  16S. 

Appeal  from  supreme  court,  general 
term,  second  department. 

Asa  Bird  Gardiner,  for  appellants.  Xo- 
gustua  ff,  WeJier,  tor  respondents. 

O'Brien,  J.  Tbe  trustees  of  school-dis- 
trict No.  25  of  the  town  ot  Hempstead, 
in  tbe  county  ot  Queens,  claim  that  tbe 
town  auditors  ot  that  town,  in  appor- 
tioning Interest  moneys  upon  investments 
beld  by  the  town  upon  sale  of  certain  ut 
its  lands  under  chapter  591  of  tbe  Laws  ot 
1870,  awarded  to  sclioul-dlstrlct  No.  1  tbe 
sum  of  fl54.''0,  which  should  have  been 
awarded  to  said  district  No.  25,  and  an 
adjustment  of  the  controversy  between 
these  two  scbool-districts  is  sought  by 
means  ot  the  writ  ot  mandamus.  Tbe 
precise  relief  prayed  for  is  that  tbe  board 
of  town  auditors  of  the  town,  composed 
ot  the  supervisor,  Ju^tl(^eB  of  tbe  peace, 
and  towu-L'lerk,  be  coinmunded.  at  their 
liext  meeting  in  August,  1889,  to  correct 
tbe  apportionments  of  interest  on  invest- 
ments, made  under  tbe  statute  above  re- 
ferred to  on  tbe  2Iet  day  of  December, 
1885,  and  on  tbe  5tb  day  ot  June,  18S(>,  to 
school-district  No.  1.  by  withholding,  at 
said  next  apportionment,  the  sum  ot 
$154.70  from  that  district,  and  directing 
that  it  be  paid  to  district  No.  25.  The 
courts  below  were  of  the  opinion  that 
there  was  no  power  in  tbe  board  uf  town 
auditors  to  do  this,  although  it  does  not 
appear  from  the  order  entered  whetherthe 
application  was  denied  on  tbe  ground  of 
want  of  power  to  grant  It,  or  in  the  ex- 
ercise of  discretion,  but  tbe  application 
has  been  denied.  The  motion  for  the  writ 
was  made  in  behalf  ot  school-district  No. 
25,  and,  unless  it  uppean  that  the  relief 
sought  was  tbe  enfurcemeat  uf  a  clear  le- 
gal right,  the  courts  below  properly  re- 
fused It.  By  the  act  of  1870,  above  re- 
ferred to,  the  people  ot  the  town  of  Hemp- 
stead were  authorized  to  elect  a  town 
treasurer,  who  was  to  receive  Interest, 
deposit,  and  disburse,  as  in  the  statute 
particularly  prescribed,^  all  moneys  aris- 
ing from  tbe  sale  of  tbe  plain  or  common 
lands,  or  from  tbe  sale  or  rental  of  any 
common  lands,  purchases,  or  privileges 
belonging  to  the  town,  the  principal  sum 
to  remain  a  permanent  fund  forever 
Power  was  given  to  expend  the  interest 
accruing  on  this  fund  as  folio  wa :    "  Sec.  8. 
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The  interest  accroinp,  »fter  dedacting  the 
expensea  of  the  offli-e  of  the  said  treasurer, 
shall  be  diapused  ot  as  fallows':  First. 
Two-thirds,  or  so  much  thereof  as  may 
be  deemed  necessary,  for  the  commou 
schools  of  said  town,  to  be  determined 
by  the  said  board  ot  town  audii^ors  from 
au  Inspection  and  examination  of  the 
last  annual  reports  of  the  trustees  and 
boards  of  education  ot  said  town,  shall 
be  apportioned  among  the  several  school- 
districts  of  said  town  in  the  same  manner 
and  npon  the  same  basis  as  the  public 
school  moneys  of  the  state  are  appor- 
tioned; and  the  said  treasurer,  upon  re- 
ceiving from  the  said  'board  of  town  aa- 
ditors  a  certificate  of  such  apportionment, 
shall  pay  to  the  trustees  and  boards  of 
education  of  the  several  school-distrlctB 
of  said  town  the  amount  to  which  they 
are  respectively  entitled  for  the  current 
year  Second.  The  remaining  ono-third 
of  Interest,  or  so  much  thereof  as  may  be 
deemed  necessary  by  said  board  of  town 
auditors,  shall  be  paid  by  the  said  treas- 
urer to  the  overseers  ot  the  poor  of  said 
town  upon  the  certificate  of  said  board, 
and  appropriated  and  disbursed  by  said 
overseers  fur  the  support  of  the  poor  of 
said  town."  It  will  be  seen  that  the  only 
power  conferred  nr  duty  imposed  upon 
the  board  of  town  auditors  is  to  inspect 
and  examine  the  last  annual  report  of  the 
trustees  and  board  of  education  of  the 
town  of  Hempstead,  and  to  apportion 
among  the  several  school-districts  of  the 
town  the  interest  on  the  fund  above  men- 
tioned, in  the  same  manner  and  upon  the 
same  basis  as  the  public  school  moneys  of 
the  state  were  apportioned,  and  to  make  a 
certificate  ot  their  action,  and  file  the 
same  with  the  treasurer  ot  the  town. 
They  have  no  custody  or  control  ot  the 
fund  Itself,  no  power  to  direct  its  pay- 
ment^for  that  duty  Is  devolved  npon  the 
treasurer  upon  receipt  by  him  of  the  cer- 
tificate of  the  auditors.  It  is  admitted, 
however,  in  this  case  that  the  duty  im- 
posed by  statute  upon  the  town  auditors 
was  performed  on  the  25th  day  of  Decem- 
ber, 18K5.  and  again  on  the  5th  day  of 
June,  1886,  according  to  the  situation  then 
existing,  and  in  exactconformlty  with  the 
statute:  and  the  object  of  this  proceeding 
Is  to  compel  the  board  to  change  and 
modify  the  apportionment  thus  made. 
The  ground  of  this  claim  Is  as  follows: 
By  chapter  152  ot  the  Laws  of  1885  certain 
portions  ot  the  village  ot  Garden  City, 
which  prior  to  that  date  bad  been  includ- 
ed within  the  limits  of  schuol-dlntrlct  No. 
1,  was  erected  by  the  legislature  into  a 
new  school-district,  to  be  known  as 
"School-District  No.  25"  of  the  town. 
The  new  district  thus  created  remained 
nnorganlzed  until  the  latter  pnrt  of  Au- 
east,  1885,  a  few  days  before  the  expira- 
tion of  the  school  year.  Dp  to  that  time 
this  new  district  bad  no  trustees,  no 
teachers,  maintained  no  school,  and,  as  Is 
claimed,  did  nothing  as  a  district  to  en- 
title St  to  an  apportionment  of  the  public 
school  moneys  of  the  state.  A  branch 
school  was  maintained  during  the  school 
year  of  1885.  within  the  limits  of  the  new 
district,  as  it  had  been  maintained  for 
some  time  before,  by  district  No.  1.    The 


old  district  employed  the  teachers,  con- 
trolled the  organisation  of  the  school, 
and  filed  the  report  containing  the  statist- 
ics required  by  law  in  1885,  just  as  it  had 
before.  The  apportionment  of  public 
school  funds  by  the  state  for  the  year  ex- 
piring August,  188C,  was  made  to  district 
No.  1,  the  same  as  if  the  new  district 
had  not  been  formed,  and  the  new  district 
received  nothing.  But  shortly  after  the 
organisation  of  district  No.  25,  its  trus- 
tees applied  by  petition  in  the  nature  of 
an  appeal  to  the  state  superintendent  of 
public  instruction,  alleging  that  the  new 
district  was  entitled  to  a  portion  ol  the 
pabllc  school  moneys  for  that  year  which 
had  been  apportioned  to  the  old  district. 
The  appeal  was  heard,  and  the  superin- 
tendent decided  that  the  apportionment 
had  been  erroneously  made,  and  directed 
that  the  report  and  statistics  filed  be  cor- 
rected, and  that  district  No.  1  pay  over  to 
district  No.  25  a  part  of  the  sum  which  it 
received  in  the  apportionment  of  1886;  or, 
in  case  of  fallnre  to  do  so  before  the  ap- 
portionment of  1887:  that  the  then  share 
of  district  No.  1  should  be  correspondingly 
reduced,  and  the  share  of  district  No.  25 
correspondingly  increased.  But  before 
these  changes  had  been  made  in  the  ap- 
portionment of  the  state  school  moneys 
as  between  these  two  districts  and  in  the 
basis  of  apportionment,  the  board  of 
town  auditors,  acting  under  the  authori- 
ty conferred  upon  them  by  the  statute  rel- 
ative to  the  Interest  on  the  local  fund  de- 
rived from  the  common  lands,  bad  pro- 
ceeded, as  above  stated,  to  apportion  a 
part  ot  such  interest  among  the  F>everai 
school-districts  of  the  town  according  to 
the  report  ot  the  district  trustees,  and 
just  as  the  public^chool  moneys  of  the 
state  had  been  apportioned  and  dlstrib. 
nted. 

The  contention  ot  the  board  of  town 
auditors  is  that  they  have  no  power  to 
change  the  apportionment  of  December, 
1885,  and  June,  1886,  as  that  was  made 
upon  the  basis  required  by  the  statute, 
and  completed  by  them,  and,  being  once 
completed,  they  bad  no  power  or  jurisdic- 
tion to  act  again,  or  to  change  what  they 
had  done.  The  trustees  of  district  No.  25, 
having  succeeded  in  the  contest  for  the 
public  money,  again  appealed  to  the  state 
superintendent  ot  public  instruction, and  in- 
sisted upon  this  appeal  that  he  had  jurisdic- 
tiontocompelthetown  auditors  to  change, 
modify,  and  correct  the  apportionment 
completed  by  them  in  1885  and  1886,  and  to 
pay  to  the  new  district  the  portion  ot  the 
money  derived  from  the  interest  of  the 
fund  realized  from  the  sale  ot  the  common 
lands  of  the  town.  The  superintendent, 
upon  this  appeal,  determined  the  question 
in  favor  of  the  trustees  of  district  No.  85, 
and  ordered  that  the  board  ot  town  au- 
ditors, at  the  time  ot  the  next  apportion- 
ment and  distribution  of  town  moneys  to 
schools,  should  withhold  from  any  dis- 
trict which  bad  been  paid  a  larger  sum 
than  properly  belonged  to  it,  as  shown  by 
the  reapportionment  previously  made  by 
him,  the  excess  so  paid,  and  should  pay 
to  any  district  which  had  received  less 
than  Its  share,  as  shown  by  such  reappor. 
tlonment,  the  snm  which  it  thereby  ap> 
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peared  to  be  entitled  to.  The  board  of 
town  andltorn  have  failed  to  comply  with 
bis  order,  and  the  trustees  of  dletriut  No. 
25,  by  this  proceeding,  are  attempting  to 
compel  them  to  comply  by  means  of  a  per- 
emptory manda.mua.  The  writ  is  asked 
for  by  the  relators,  not  for  the  purpose  of 
compelling  the  town  auditors  to  appor- 
tion in  the  year  1889  among  the  schoul- 
(listricta  of  the  town  the  local  school 
fund,  according  to  the  last  annual  reports 
of  the  trustees  and  boards  of  education 
of  the  town,  upon  the  same  basis  as  the 
achopl  moneys  of  the  state  have  been  ap- 
portioned, bat  to  modlly  and  change,  as 
between  two  distrlcta,  an  apportionment 
made  nearly  four  years  before,  by  making 
certain  deductions  from  the  share  which 
one  district  was  entitled  to  in  1889,  and 
corresponding  additions  to  the  share  df 
the  other.  This  Is  requiring  the  auditors 
to  adjust  eqaittes  growing  out  of  a  change 
in  tlie  report  of  the  districts,  and  in  the 
statistics  made  by  the  state  superintend- 
ent for  the  purpose  of  dlati-ibution  of 
state  funds  subseqaent  to  the  action  of 
the  town  officers,  which  at  the  time  was 
perfectly  valid.  We  think  that  the  town 
auditors  could  not,  ot  their  own  motion, 
exercise  this  power,  and  they  cannot  be 
required  by  mandamua  to  exercise  any 
power  or  perform  any  duty  except  those 
specified  in  the  statute.  The  duty  ot  the 
town  auditors  is  statutory  and  ministe- 
rial. When  they  apportioned  the  moneys 
to  the  ficboois  in  the  years  1885  and  1886, 
according  to  the  letter  and  spirit  of  the 
statute,  as  it  Is  admitted  they  did,  their 
powers  and  duties  respecting  the  moneys 
of  the  town  for  those  years  were  at  an 
end,  and  they  cannot  now  be  required  to 
change  and  modify  theapportlonment  then 
made  to  conform  to  thechanges  and  correc- 
tions made  by  thesuperlntendentot  public 
instruction  in  the  apportionment  of  the 
state  funds  for  those  years.  The  auditors 
possess  no  power,  and  have  no  duties  to 
perform,  with  respect  to  the  payment  of 
the  moneys  of  the  town.  That  duty  de- 
volves upon  the  town  treasurer,  and  it 
seems  to  us  that  there  is  quite  as  much 
ground  for  the  relators  to  claim  that  a 
maadamus  will  lie  against  the  town 
.treasurer  upon  receiving  the  certificate  of 
the  auditors  apportioning  the  funds 
among  the  various  school-districts,  to  re- 
quire htm  to  then  deduct  f  154.70  from  the 
share  apportioned  to  district  No.  1,  and 
pay  it  over  to  district  No.  25.  The  argu- 
ment In  behalf  of  the  relators  is  grounded 
mainly,  if  not  entirely,  upon  the  proposi- 
tion that  the  decision  of  the  superintend- 
ent of  pnblic  instruction,  requiring  the 
town  auditors  to  change  and  correct  the 
apportionment  of  the  local  fund  made  by 
them  as  above  stated,  is  final  and  con- 
clusive as  an  adjudication  in  regard  to 
their  legal  duty.  In  order  to  give  sncb 
effect  to  the  decision,  the  superintendent, 
like  all  other  oflBcers  proceeding  judicially, 
must  have  obtained  jurii^diction  of  the 
parties  and  of  the  subject-matter.  The 
power  to  hear  and  determine  an  appeal 
from  the  action  of  the  town  anditors  is 
not,  we  think,  included  in  the  jurisdiction 
conferred  by  the  legislature  upon  the  sn- 
periuteudent   in  the    statute  relating   to 


schools.  Laws  18M,  c.  655.  It  is  urged 
that  the  power  is  covered  b.v  the  provis- 
ions contained  In  the  second  article  of  the 
chapter,  which  authorises  the  superintend- 
ent to  Bupervise  all  trnnts  for  the  benefit 
of  schools.  The  provisions  of  the  act  of 
1S70,  relating  to  the  town  of  Hempstead. 
do  not  create  a  trust  for  school  purposes 
within  the  meaning  of  this  article.  The 
town  owned  certain  lands  in  its  own 
right,  which  were  sold  and  converted  into 
money.  Tlte  legislature  authorised  the 
town,  through  its  own  officers,  to  Invest 
this  fund,  aud  to  apply  the  interest  there- 
on, partly  to  the  support  of  the  schools  of 
the  town,  and  partly  to  the  support  of 
the  pour.  The  care  and  management  of 
the  fund,  and  the  disposition  of  the  accru- 
ing annual  interest,  devolves  under  the 
statute,  not  to  trustees  of  a  trust,  but 
upon  pnblic  officers  chosen  by  the  electors 
of  the  town.  The  court  no  doubt  may 
compel  these  officers  by  waadamas  to 
perform  every  duty  that  the  statute  en- 
joins upon  them.  They  have  complied 
with  the  statute  by  making  an  apportion- 
ment of  the  interest  on  the  fund  between 
the  several  scbool-distrlcts  of  the  town,  in 
the  manner  and  according  to  the  bnsia 
prescribed,  and  they  cannot  now  be  re- 
quired to  change  it,  in  order  to  conform 
to  a  change  subsequently  made  by  the 
superintendent  in  the  division  and  appor- 
tionment of  the  fund  under  his  control. 
This  power  has  not  been  given  to  the 
auditors  by  the  statute,  and  it  cannot  be 
conferred  by  the  court.  The  order  of  the 
general  term  should  be  affirmed,  with 
costs.    All  concur. 


(128  N.  T.  108) 

People  v.  Most. 
(Court  cf  Appeals  of  Ifew  Yinlt.   Jmie  16, 1891. ) 

TJyLAWFCL  A88EMBLT — BVLDSSOS. 

Pen.  Code  N.  Y.  {  451,  provides  that  when- 
ever three  or  more  persons,  being  assembled,  at- 
tempt or  threaten  any  act  tending  totrards  a 
breach  of  the  i>eace,  or  an  injury  to  person  or 
property,  or  any  unlawful  act,  sncb  an  assembly 
IS  unlawful,  and  every  person  partioipating  there- 
in is  guilty  of  a  misdemeanor.  At  a  meeting 
held  to  protest  against  the  execution  of  the  Chi- 
cago anarchists,  defendant  made  a  speech  in 
which  he  glorified  their  deeds,  sympathized  with 
their  fate,  denounced  and  threatened  with  death 
the  officers  connected  with  their  case,  stated  that 
those  present  had  a  more  powerful  weapon  than 
the  onlcers  of  the  law  possessed,  and  called  on 
them  to  arm  and  resist  the  authorities.  The  rest 
of  the  assembly,  by  their  applause,  conourred  in 
his  views  and  adopted  his  threats.  Held,  that 
the  evidence  was  sufficient  to  sustain  defendant's 
conviction,  under  the  statute.  Affirming  8  N.  Y. 
Hupp.  625. 

This  is  an  appeal  by  the  defendant  from 
an  orderof  thegeneral  term  of  thesupreme 
court  ot  the  first  department,  affirming  a 
judgment  ot  the  court  of  general  sessions 
of  the  peace  entered  upon  the  verdict  of  a 
jury  convicting  him  of  a  violation  of  sub- 
division 8,  §  451,  of  the  Penal  Code,  which 
reads  as  follows:  Whenever  any  three 
or  moi-e  persons,  "being  assembled,  at- 
tempt or  threaten  any  act  tending  to- 
wards a  breach  of  the  pence,  or  Injury  to 
person  or  property,  or  any  unlawful  act, 
such  an  assembly  Is  unlawful,  and  every 
person  participating  therein  by  bis  pres- 
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ence,  aid,  or  Inettgation  is  guilty  ot  a  mis- 
demeanor." The  crime  cliarged  was  pred- 
icated upon  the  proceedinga  of  a  meeting 
of  anarchists  held  at  a  ball  In  rear  of  a 
saloon  in  East  Seventh  street  in  the  city 
of  New  Yoi-k,  on  the  evening  of  the  12th 
of  November,  1887.  the  day  after  Spies  and 
others  had  been  han£:e<l  In  Chicago  for  tlie 
murder,  by  means  of  dynamite  bombs 
and  explosives,  of  a  number  of  policemen. 
The  meeting  was  addressed  by  the  defend- 
ant. The  evidence  on  the  part  of  the  pros- 
ecution of  his  utterances  on  that  occasion 
18  found  in  the  testimony  of  two  police- 
men who, were  assigned  by  their  superior 
ofGcer  to  attend  the  meeting,  and  of  a 
newspaper  reporter  who  was  also  pres- 
ent. Their  version  of  the  speech  was 
flatly  contradicted  bythedefondantand  10 
or  more  witnesses  called  by  him.  The 
witnesses  for  the  people  varied  somewhat 
in  their  narration  of  the  occurrences  on 
the  evening  in  question,  but  they  substan- 
tially agreed  In  regard  to  the  most  mate- 
rial points.  It  appears  from  the  testi- 
mony that  a  similar  meeting  appointed 
to  be  beld  on  the  same  evening  had  been 
suppressed  by  the  police  authorities. 
There  were  present  at  the  meeting  ad- 
dressed by  Most  from  80  to  100 people,  who 
were,  in  the  main,  anarchists,  and  the  de- 
fendant openly  avowed  himself  to  be  one. 
When  he  camelntothe  hall  he  was  greeted 
by  the  assembly  with  the  words,  "Here 
comes  our  leader,  Father  Most. "  He  soon 
commenced  speaking,  and  the  following 
are  among  his  utterances,  as  testified  to 
by  witnesses  for  the  people:  "Brother an- 
archists, we  were  to  have  a  meeting  in 
Second  avenue,  in  Florence  Hall,  over  our 
dead  brethren  who  were  murdered  In  Chi- 
cago." "I  have  just  received  word  that 
Captain  McCullagh  and  his  bloodhounds 
of  police  hnvestopped  ourmeeting."  "Let 
them  beware.  Hereafter  our  meetings 
will  be  held  in  secret,  and  God  help  them 
if  we  catch  tbem  In  our  socials. "  "  It  was 
a  shame,  and  that  the  police  spies, — the 
police  hounds  and  the  capitalistic  press, 
their  teeth  were  filed,  were  sharp, bot  that 
they  would  be  blunted."  The  speaker  then 
went  on  to  extol  the  bravery  of  their 
brethren  who  had  died  on  the  gallows  at 
Chicago.  He  also  said :  "-They  were  not 
properly  hung;  the  welghtwas  not  heavy 
enough  to  break  their  necks;  but  tbeir 
blood  cries  to  heaven  for  revenge,  and  we 
will  revenge  them."  "Our  brethren  in 
Chicago  hod  not  a  fair  trial;  there  was 
prejudiced  evidence;  there  werecapitalists 
on  the  jury;  they  hold  our  brethren  In' 
prison  until  they  could  get  perjured  evi- 
dence to  convict  them."  "If  I  had  known 
the  executioner  who  tnurdered  — who 
strangled— -our  brothers.  I  would  never  rest 
until  he  had  shared  their  fate."  "The  day 
of  revolution  will  soon  come.  First  of  all 
will  be  Orinnell;  then  comes  Judge  Gary; 
then  the  supreme  court  of  Illinois;  then, 
the  highest  murderers  of  the  land, — the 
supreme  court  of  the  Dnlted  States.  .  The 
most  cowardly  of  all, — Oglesby,  the  gov- 
ernor of  Illinois,— he  must  not  think  be- 
cause he  pardoned  two  of  our  brethren  to 
a  lingering  death  of  life  imprisonment  he 
will  be  sptired. "  "  I  again  urge  you  to  arm 
yourselves,  as  the  day  of  revolution  Is  sot 


far  off;  and,  wlien  it  comes,  se*  that  yOta 
are  readyto  resist  and  kill  those  hirelings 
of  capitalists."  "What  do  we  care  for  a 
few  soldiers?  We  have  a  weapon  a  hun- 
dred-fold worse  than  theirs.  They  think 
they  kill  five  of  our  brethren,  but  we  will 
have  a  hundred  or  five  hundred  for  every 
one  they  have  murdered. '  "I  am  an  an- 
archist, and  am  willing  to  die  for  its 
cause."  And  according  to  one  of  the  wit- 
nesses he  ended  his  harangue  with  the  cx- 
clnmatlon:  "Rise,  Anarchy!  Long  shall 
it  live."  Grlnnell  referred  to  was  the  pros- 
ecuting officer wbo conducted  the  prosecu- 
tion of  the < Chicago  anarchists.  Gary  was 
the  Jndge  who  presided  at  the  trial  and 
sentenced  them.  Thesupremecourtjudgea 
of  the  state  of  IllinolB  were  the  Judges 
who  had  affirmed  their  conviction  and 
Bentence.  The  Judges  of  thesupremecourt 
of  the  United  States  had  denied  their  ap- 
plication for  writs  of  error  tind  superse- 
deas. Oglesby  was  the  governor  ot  the 
state  of  Illinois  who  bad  commuted  the 
sentence  of  two  of  the  convicted  anarch- 
ists, and  had  refused  pardon  and  commu- 
tation to  five  others.  At  times  during 
the  course  of  the  address  the  audience  ex- 
hibited by  their  cheers  and  appearand 
great  excitement  and  warm  approval  of 
the  sentlmentrt  be  expressed,  and  when 
the  speaker  said,  "The  day  of  revolution 
is  not  far  distant, "  one  of  the  audience 
rose  and  said  excitedly,  "Why  not  to- 
night, for  we  are  ready  and  prepared?" 
During  the  course  of  the  trial  the  district 
attorney  sought  by  offers  of  evidence  (re- 
peatedly made  and  overruled)  to  get  be- 
fore the  Jury  the  fact  that  the  defendant 
was  the  anthorof  a  book  entitled"  A  Man- 
ual of  Revolution  Warfare, "  and  the  offers 
made  embraced  references  to  thecontents. 
The  conduct  of  the  district  attorney  ia 
criticised  by  the  defendant's  counsel  as 
unfair,  and  was  made  a  point  on  the  aj)- 
pllcatlon  made  to  the  trial  Judge  for  a 
new  trial,  which  he  denied.  It  is  claimed 
the  evidence  did  not  make  out  the  offense 
charged  in  the  Indictment. 

Wm.  P.  Howe, for  appellant.  Mankemie 
Semple,  Asst.  Dl9t.  Atty.,  for  the  People. 

Andrews,  J.,  {after  atating  tbe  facta  ati 
above.)  But  three  of  the  questions  pre- 
sented «n  the  brief  of  the  appellant's  coun- 
sel can  be  considered  on  this  appeal.  One 
of  these  questions  is  raised  by  the  excep- 
tion to  the  denial  by  the  trial- judge  of  the 
motion  of  the  counsel  for  the  defendant, 
made  at  the  conclusion  of  the  evidence  on 
the  part  of  the  people,  for  an  Instruction 
to  the  jury  to  acquit  the  defendant  on  the 
ground  that  the  evidence  was  legally  in- 
Bufllclent  to  justify  a  conviction.  An  ex- 
ception was  taken  to  a  question  put  to  a 
witness  for  the '  defendant  on  cross-exam- 
ination by  the  prosecuting  officer,  and 
which  was  allowed  by  the  court,  as  to  his 
belief  In  a  supreme  being.  A  third  excep- 
tion was  taken  to  evidence  offered  by  the 
prosecution  and  admitted,  that  the  per- 
sons present  at  the  meeting  at  Kraemer's 
Hall  on  the  evening  of  Noveuiber  12, 1887, 
were  anarchists.  By  the  decision  of  the 
general  term,  affirming  the  conviction  and 
Judgment  of  the  trial  court,  questions  as 
to  tbe    credibility  of  witneesea  and  the 
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weight  and  preponderance  of  evidence 
are  eliminated  from  tlie  controversy,  as 
well  aa  every  consideration  bearing  upon 
tbe  propriety  of  granting  a  new  trial,  in 
the  exercise  of  Judicial  discretion,  opou 
the  ground  that  the  jury  were  prejudiced 
by  offers  of  evidence  persistently  made  by 
the  prosecuting  officer,  and  repeatedly 
overruled,  which  offers,  as  Is  claimed,  were 
persisted  in  In  order  to  bring  before  tbe 
Jury  irrelevant  facts  baving  no  legitimate 
bearing  upon  the  issue  to  be  decided.  '  If, 
in  the  opinion  of  tbe  general  term,  for  any 
reason  appearing  In  thQ  record,  Justice 
required  a  new  trial,  it  had  the  power  in 
its  discretion  to  grant  It.  But  tliiscoart, 
as  a  general  rule,  deals  with  questions  of 
law  only,  and  it  cannot  review  an  exer- 
cise of  the  discretion  of  tbe  general  term 
in  granting  or  refusing  new  trials  In  crimi- 
nal cases.  The  main  question  relates  to 
the  sufficiency  of  the  evidence  to  support 
the  charge  in  the  indictment.  In  order  to 
ascertain  in  what  the  offense  of  an  unlaw- 
ful assembly  consists,  reference  must  he 
bad  primarily  to  the  statute  which  defines 
it.  It  was  an  offense  well  known  at  com- 
mon law,  and  pommon-law  definitions 
may  be  a  material  aid  in  many  cases  in 
tbe  interpretation  of  statute  deflnitions 
of  common-law  offenses.  But  as  it  is  com- 
petent for  tbe  law-making  power  to  cre- 
ate new  offenses  not  before  known,  so  it 
may  extend  to  common-law  definitions 
of  particular  offenses  so  as  to  include  acts 
not  punishable  nnder  the  common  law 
and  not  embraced  within  the  common- 
law  definition  of  the  offense.  In  other 
words,  identity  in  the  name  of  offenses  at 
common  law  and  under  a  statute  does 
not  necessarily  Imply  that  the  same  pre- 
cise constituents,  and  no  others,  enter  in- 
to both.  The  third  subdivision  of  section 
461  of  the  Penal  Code,  under  which  the  de- 
fendant was  indicted,  requires  tbat,  in  or- 
der to  constitute  the  offense  of  unlawful 
assembly,  three  or  more  persons,  being  as- 
sembled, should  attempt  or  threaten  any 
act  "  tending  towards  a  breach  of  tbepeace 
or  an  Injury  to  person  or  property,  or  any 
unlawful  act. "  The  offense  can  only  be 
committed  wlien  thereis  a  concert  or  com- 
bination of  three  or  more  persons  who 
unite  in  the  attempt  or  In  the  threat  to 
do  one  or  more  of  tbe  things  specified  in 
tbe  statute.  A  threat  made  by  one  or  by 
two  persons  only,  in  which  no  others  par- 
ticipated, would  not  be  indictable  under 
this  statute,  althongh  made  in  an  assem- 
bly of  man;  persons.  It  was  also  the 
rule  of  tbe  common  law  that  three  or 
more  persons  should  be  assembled  and 
participate  in  tbe  unlawful  purpose  in  or- 
der to  constitute  the  offense  of  unlawful 
assembly  or  tbe  cognate  offenses  of  rout 
and  riot.  4  Bl.Ckimm.  146;  1  Buss.  Crimes, 
288.  Unless,  therefore,  the  jury  were  au- 
thorised to  find  tbat  tbe  threat  charged  in 
tbe  indictment  was  made  not  only  by  the 
defendant.  Most,  but  also  by  at  least  two 
other  persons,  on  tbe  occasion  In  question, 
the  offense  was  not  made  out.  In  deter- 
mining whether  others  participated  with 
Most  in  the  threat  alleged,  it  was  not  nec- 
essary that  It  should  affirmatively  appear 
that  other  persons  present  uttered  or  re- 
peated  tbe  same  words  used  by  Moat. 


Their  participation  could  be  sbown  by 
their  adoption  of  his  language,  exhibited 
by  their  conduct.  If  the  jury  wereautfaor- 
ize<1  to  find  tbat  the  persons  presen  t  were 
nnder  the  influence  of  similar  sentiments, 
and  that  they  (to  tbe  number  of  two  ur 
more)  adopted  his  language  as  their  own, 
then  the  threats,  althuogb  only  uttered 
by  him  in  words,  were,  also  those  of  tbe 
persons  who  by  their  conduct  approved 
of  and  assented  to  them.  "If  any  person," 
said  Mansfibi.d,  C.  J.,  in  Clifford  v.  Bran- 
don, 2  Camp.  370,  "encourages,  promotes, 
or  takes  part  in  riots,  whether  by  words, 
signs,  or  gestures,  or  by  wearing  the 
badge  or  ensign  of  the  rioters,  be  is  him- 
self to  be  considered  a  rioter."  Within 
this  principle  the  requisite  concurrence  of 
the  statutory  number  in  the  threats  ut- 
tered by  Most  was  shown  or  at  least  there 
was  sufficient  evidence  of  that  fact  to  go 
to  the  Jury.  The  assembly  had  met  under 
the  excitement  of  the  hanging  of  the 
Chicago  anarchists  the  day  before.  It 
was  in  sympathy  with  Most,  and  when 
he  entered  the  room  the  persons  present 
hailed  him  as  thelrleader.  They  applauded 
his  utterances  and  cheered  him  when  he 
denounced  the  murderers  of  their  "friends 
and  comrades"  and  threatened  revenge. 
But  it  is  insisted  that  no  threats  were 
proved  to  have  been  made  by  Most;  tbat 
what  he  said  were  prophesies  of  what 
would  be  likely  to  happen,  and  not  threats 
that  he  or  others  in  sympathy  with  him 
would  commit  violence  or  murder  to  vin- 
dicate their  " murdered  brethren."  It  is 
unnecessary  to  recall  the  specitic  evidence 
upon  this  point.  Tbe  language  of  Most 
would  under  ordinary  circumstances  be 
regarded  as  the  ravings  of  a  madman, 
rather  than  tbe  deliberate  utterances  of 
one  who  had  formed  tbe  purposeof aveng- 
ing su(>poBed  wrongs  by  murder  and  rev- 
olution. It  was  for  the  jury,  however,  to 
interpret  the  language  used.  The  denun- 
ciations of  the  government  and  tbe  offi- 
cers of  the  law,  with  which  Most's  speech 
abounded;  his  advice  to  arm  and  to  be 
prepared  tor  the  revolution  "not  far  dis- 
tant;" his  declaration  tbat  they  would 
avenge  the  blood  of  their  comrades ;  bis 
references  to  the  Judges  and  the  officials 
who  were  concerned  In  their  trial,  convic- 
tion, and  execution,  and  the  declaration 
that  Gov.  Ogleeby,  although  he  had  com- 
muted the  sentences  of  two  of  the  con- 
demned, would  not  be  "spared"  in  the 
general  destruction;  bis  reference  to  the 
"police  bloodhounds,"  and  his  exclama- 
'tion,"  God  help  ihem  if  they  are  found  in 
our  socials  1" — presented  evidence  from 
which  the  "jury  hadarlght  tosay  whether 
or  not  words,  some  of  which  were  unmis- 
takably in  the  form  of  threats,  werein  fact 
used  and  understood  as  such,  and  their 
finding  npon  this  point  adversely  to  the 
defendant  Is  conclusive  here.  Nnr  ia  it, 
we  conceive,  an  answer  to  the  Indictment 
that  the  threats  related  to  acts  not  pres- 
ently to  be  done,  but  to  be  performed  at 
some  future  time,  when  affairs  were  ripe 
for  the  revolution  predicted.  The  main 
purposeof  the  common  law  and  of  tbe 
statute  relating  to  unawful  assemblies 
is  tbe  protection  of  tbe  pnblic  peace.  In- 
cendiary speeches  under  tlie  circumstance* 
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disclosed  In  this  case,  before  a  crowd  of  ig- 
norant, miBuroided  men.  are  not  less  dan- 
gerous  because  tlie  advice  to  arm  for 
the  redress  of  grievances  and  the  threats 
of  murder  are  accompanied  with  the  sug- 
sestion  that  the  time  Is  not  quite  come 
for  action.  This  is  illustrated  in  this  case 
by  the  circumstance  appearing  in  evidence 
that  when  Most  said,  "The  day  of  revo- 
lution is  not  far  distant, "  one  of  the  au- 
dience rose  and  said  excitedly,  "  Why  not 
to-night?  We  are  ready  and  prepared." 
No  one  can  foresee  the  consequences  which 
may  result  from  language  such  as  was 
used  on  this  occasion,  when  addressed  to 
a  sympathizing  and  highly  °  excited  audi- 
ence. The  point  that  threats  of  personal 
violence  made  in  this  state  against  per- 
sons in  another  state,  although  made  at 
an  assembly  here,  are  not  within  the  stat- 
ute. Is  untenable.  The  offense  of  unlaw- 
ful assembly,  of  which  the  defendant  was 
convicted,  was  committed  here.  We  are 
administering  our  own  laws  aiid  not  the 
laws  of  a  foreign  jurisdiction,  and  our 
state  may  properly  pass  laws  to  punish 
plotters  here  against  the  public  peace  of 
a  sister  state.  We  are  of  opinion  on  the 
main  question  that  a  case  within  thestat- 
ute  was  made  out  for  the  Jury.  The  com- 
mon-law offense  of  unlawful  assembly  is 
deDned  to  be  "a  disturbance  of  the  peace 
by  persons  assembling  together  with  an 
intention  to  do  a  thing  which,  If  executed, 
would  make  them  rioters,  but  neither  ex- 
ecuting it  nor  making  a  motion  towards 
it8executi<m."  1  Rnss.  Crimes,  275.  It  is 
unnecessary  to  decide  whether  the  circnm- 
Btances  of  the  present  case  constitute  the 
offense  within  this  definition.  They  bring 
the  case  witliln  the  stntute^deflnitlon,  and 
that  is  sufficient.  The  exception  to  the 
question  put  to  the  witness  on  cross-ex- 
amination as  to  his  belief  in  a  supreme  be- 
ing is  frivolous.  Theexception  to  the  proof 
that  the  persons  assembled  at  themeeting 
of  November  12  were  anarchists  Is  also 
without  force.  That  they  were,  In  the 
main,  anarchists  appears  by  other  testi- 
mony. They  were  addressed  by  Most  as 
"brother  anarchists,"  and  they  saluted 
him  as  their  leader.  Moreover,  proof 
that  they  were  anarchists  was  competent 
to  aid  the  Jury  in  determining,  in  connec- 
tion with  other  circumstances,  this  point : 
whether  the  meeting  Joined  in  the  threats 
made  by  the  defendant.  We  discover  no 
error  in  the  record,  and  the  judgment 
should  therefore  be  afiirmed.  All  concur, 
except  Finch,  J.,  absent. 

(128  N.  T.  SO)  

Van  Bbunt  et  al.  v.  Town  op  Flatbubh 

et  al. 
(Covrt  0/  Appeals  of  New  Tork.    June  9,  1891.) 

COMSTITCTIOXAI.  LAW— TiTLKS  0»  LaWS  —  PnBLIO 
lUFBOVEMBNTS. 

1.  Laws  N.  T.  1889,  o.  161,  enUtled  "An  act 
in  relation  to  local  Improvements  in  the  town  of 
Flatbush, "  does  not  contravnne  Const  IT.  Y.  art 
8,  f  16,  in  that  it  provides  that  commissioners  ap- 
pointed thereunder  to  construct  a  sewer  system 
for  such  town  may  construot  so  much  of  a  trunk 
sewer  as  may  be  necessary  in  the  town  of  Flat- 
lands,  as  such  trunk  sewer  through  the  latter 
to  wn  is  a  necessary  part,  as  an  outlet,  of  the  sewer 
system  of  Flatbush. 

2.  But  as  suclk  trunk  sewer  is  solely  for  the 


benefit  of  the  inhabitants  of  Flatbush,  It  cannot 
be  constmcted  tlirough  a  street  of  the  town  of 
Flatlands  without  the  consent  of  the  owners  of  the 
soil,  or,  in  the  absence  of  such  consent,  without 
the  condemnation  of  such  owners'  rights  as  pro- 
vided in  the  act 
Reversing  18  N.  Y.  Supp.  54S. 

Appeal  from  supreme  court,  general 
term,  second  department. 

TreadweU  Clevelund,  for  appellants. 
Wm.  J.  Oaynor,  for  respondents. 

Eabi.,  J.  Tbe  plaintilTs  are  o  wners  of 
certain  land  in  the  town  of  Flatbush 
through  which  Flatbush  avenae  runs,  and 
tbey  own  the  fee  in  tbe  avenue  subject  to 
tbe  public  easements.  The  individual  de- 
fendants are  the  street  and  sewer  commis- 
sioners appointed  and  acting  under  the 
act,  chapter  161  of  the  T^aws  of  1889.  Tbey 
were  proceeding  to  construct  a  sewer 
through  the  avenue,  and  the  plaintiffs 
commenced  this  action  to  restrain  them 
on  the  ground  that  they  had  no  right  to 
construct  tbe  same  through  their  land  in 
the  avenue  without  their  consent  and 
without  condemning  their  land  in  the 
avenae  under  the  provisions  of  the  act, 
and  also  on  the  ground  that  the  act  is  un- 
constitutional, in  that  tbe  title  thereof  Is 
insufficient  under  section  16  of  article  3  of 
the  constitution,  which  provides  that  "no 
private  or  local  bill  whicb  maybe  passed 
by  the  legislature  shall  embrace  more  than 
one  nabject.  and  that  shall  be  expressed  in 
its  title."  The  title  of  the  act  is  "An  act 
in  relation  to  local  Improvements  in  tbe 
town  of  Flatbush  and  the  acquisition  of 
tbe  rights  of  a  plank-road  company  in 
said  town."  Section  1  provides  for  the 
appointment  of  the  five  commissioners, 
who  are  required  to  be  citizens,  residents, 
and  freeholders  of  the  town.  Section  2 
provides  for  the  purchase  of  the  rigbts, 
franchises,  and  property  within  the  town 
of  Flatbush  of  the  plauk-road  company, 
and  authorizes  them  to  change  the  lines  of 
tbe  avenue  within  the  town,  and  to  ac- 
quire lands  for  that  purpose,  and  to  fix  a 
line  on  each  side  of  the  avenue  as  a  court- 
yard Hue.  It  authorizes  any  persons  own- 
ing the  adjacent  property  to  use  the  por- 
tion of  the  a  venue  in  the  courtyard  in  front 
of  his  property  as  follows:  By  inclosing 
the  same  with  open  and  ornnmental  fences, 
and  by  building  open  porches  or  stoops, 
and  havingflowersand ornamental  shrub- 
bery and  ornamental  structures ;  and  tbe 
commissioners  are  authorized  to  improve 
tbe  avenue  by  grading,  curbing,  gutter- 
ing, flagging,  and  paving  or  macadamiz- 
ing the  same,  to  flx  tbe  width  of  the  car- 
rluge  way  and  sidewalk,  and  to  plant  or- 
namental trees  thereon.  Section  4  is  as 
follow^ :  "Sucb  commissioners  shall  devise 
and  make  a  plan  for  building  one  or  more 
trunk  sewers  to  take  and  discharge  the 
sewage  matter  in  such  town  into  the  tide- 
water; and  for  the  purpose  of  building 
sewers  In  such  town  to  connect  with  the 
trunk  sewer  or  sewers  they  may  divide  the 
territory  in  said  town  into  as  many  dis- 
tricts as  they  may  see  fit,  and  devise  a 
plan  for  the  building  of  sewers  in  tlie 
streets  of  each  district,  so  as  to  connect 
with  such  trunk  sower  or  sewers.  They 
shall  make  and  flla  maps  showing  such 
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plans.  All  Bewera  herein  provided  for, 
other  than  trunk  sewers,  and  other  than 
sewers  built  for  surface  drainage  only,  are 
to  be  designated  on  any  map  or  plan 
which  may  be  filed  as  herein  provided, and 
are,  lor  the  purposes  ol  this  act,  desig- 
nated as  'lateral  sewera.'"  And  in  section 
Sit  Is  provided  as  follows:  "And  for  the 
porpose  of  building  such  trunk  and  lateral 
sewers  tbey  shall  have  the  right  to  enter 
into  or  upon  any  street  required  for  such 
sewers,  and  there  to  build  and  maintain 
the  same.  The  right  hereby  given  shall  be 
deemed  to  Include  the  right  to  acquire  the 
neceHBary  lands  and  rights  to  t)uil(l  the 
trunk  and  lateral  sewers  and  branches  in 
the  said  town  of  Flatbush,  and  also  to 
build  so  much  of  snid  trunk  sewer  as  may 
be  necessary  in  tlie  town  of  Flatlands. 
In  case  they  require  any  rights  in  any 
streets  or  other  lands  not  belonging  to 
the  public  for  the  purpose  of  doing  what 
is  herein  aatborlzed  as  to  said  sewers,  or 
for  improving  Flatbush  avenue  as  here- 
inbefore provided,  they  may  uciiuire  such 
rights  and  property  by  purcliase,  or  by 
the  proceedings  and  in  the  manner  pro- 
vided as  to  the  acquisition  of  lands  for  the 
purposes  of  railway. "  All  the  acts  of  the 
commissioners  are  to  be  performed  in  the 
town  of  Flatbush  except  the  construction 
of  the  trunk  sewer  through  the  town  of 
Flatlands  to  tide- water,  and  the  plaintiffs 
claim  that  tbe  construction  ot  the  sewer 
in  the  town  of  Flatlands  is  not  expressed 
In  tbe  title.  The  section  ot  the  constitu- 
tion invoked  by  the  plaintiffs  to  destroy 
this  act  has  given  the  courts  much  trouble. 
They  have  been  able  to  formulate  no  gen- 
eral rule  that  will  solve  all  the  cases  com- 
ing under  this  sectlun.  Whether  the  title 
of  an  act  will  stand  the  test  of  this  consti- 
tutional requirement  depends  generally 
upon  peculiar  provisions  ot  the  act. 
Every  provision  contained  in  a  private  or 
local  bill  must  be  germane  to  and  fairly 
connected  with  and  tending  to  promote 
the  sul)]ect  expressed  in  tbe  title.  As  said 
in  Astor  V.  Railway  Co..  113  N  Y.  93,  20  N. 
E.  Rep.  594:  "When  the  subject  is  ex- 
pressed, all  matters  fairly  and  reasonably 
connected  with  it,  and  all  measures  which 
will  or  may  facilitate  its  accomplishment, 
are  proper  to  be  Incorporated  in  the  act 
and  are  germane  to  the  title."  The  sub- 
ject expressed  in  the  title,  "local  improve- 
ments in  the  town  of  Flatbush, "  clearly 
embraces  the  building  and  improvement 
ot  the  highways  and  the  construction  of 
sewers.  Sewers  cannot  be  constructed  in 
that  town  without  an  outlet,  and  the 
sewerage  system  would  be  Imperfect  and 
useless  unless  the  sewage  can  be  carried  to 
some  point  where  it  can  be  discharged. 
Hence  the  act  authorizes  the  construction 
of  tbe  trunk  sewer  through  tbe  town  of 
Flatlands  to  tide- water.  We  may  assume 
from  the  provisions  ot  tbe  act  and  from 
the  names  of  tbe  two  towns  that  the  most 
'Convenient,  if  not  the  only  practical,  way 
to  dispose  ot  the  sewage  is  to  conduct  it 
to  tide-water.  The  trunk  sewer  through 
Flatlands  is  in  no  way  for  the  benefit  of 
that  town,  nor  In  any  proper  senHe  a  lucal 
improvement  in  that  town.  It  is  a  neces- 
sary part  of  the  sewerage  system  ot  Flat- 
bush, to  be  built  and  maintained  by  that 


town  and  at  its  expense.  Tbe  trunk  sew- 
er through  Flatlands  is  such  a  neeessarj' 
part  of  tbe  sewerage  system  ot  Flatbasb 
that  it  is  in  every  sense  germane  to  the 
subject  expressed  in  the  title  of  the  art. 
Tbe  improvement  is  in  Flatbush,  and  this 
trunk  sewer  is  a  necessary  part  of  tbe  im- 
provement. The  case  ot  People  v.  Briggs, 
50  N.  Y.  658,  furnishes  some  authority  for 
the  conclusion  we  have  reached  on  this 
branch -of  tbe  case.  We  therefore  see  no 
reason  to  condemn  tbe  act  on  constitu- 
tional grounds. 

But  we  are  ot  the  opinion  that  the  sew- 
er cannot  be  constructed  in  Flatbush  ave- 
nue in  the  town  of  Flatlands  without  the 
consent  ot  tbe  owners  of  the  soil,  or,  in  the 
absence  ot  sucb  consent,  without  the  ac- 
quisition ot  the  title  ot  such  •wners  in  tbe 
mode  provided  in  tbe  act.  Tbe  act  con- 
templates that  tbe  commissioners  may  ac- 
qnire  rights  in  streets  not  belonging  to 
the  public,  and  provides  for  the  condem- 
nation o)  such  rights.  In  the  ordinary 
country  highways  of  tbe  state  the  public 
simply  have  an  easement  in  the  soil  for 
traveling  and  the  maintenance  ot  the  high- 
ways for  that  purpose,  and  the  soil  in 
such  highways  cannot  ordinarily  be  sob- 
jected  to  any  other  burden  or  easement 
without  acquiring  the  right  or  consent  of 
the  owners  ot  the  soil.  Qas-LIght  Co.  v. 
Calkins,  62  N.  Y.  886;  2  Dill.  Man.  Corp. 
§  688  et  seq.  It  is  not  necessary  now  to 
determine  under  what  circumstances,  it 
ever,  the  land  in  such  highways  can  be 
subjected  to  other  burdens  or  easements 
than  those  growing  out  of  or  connected 
with  the  necessities  ot  public  travel.  Tbe 
public  easement8,bowever,iu  thestreetsof 
cities  and  villages  are  more  extensive.  In 
urban  streets  the  public  convenience  and 
health  and  the  general  welfare  reqnlre 
that  the  soil  thereof  should  be  subjected 
to  greater  burdens.  Tbey  may  be  used 
for  the  laying  of  water  and  gas  pipes  and 
the  construction  of  sewers  and  some  oth- 
er purposes.  The  public  generally  have  an 
interest  in  and  are  benefited  by  such  im- 
provements, and  they  are  necessities  of 
modern  life.  It  is  alleged  in  the  com- 
plaint in  this  action  that  Flatbush  ave- 
nue in  the  town  of  Flatlands  "is  a  coun- 
try road  or  highway  extending  through 
a  rural  district;  that  all  ot  the  lands 
abutting  thereon  consist  exclusively  of 
farms  and  farming  lands;  that  said  lands 
and  said  town  of  Flatlands  are  sparse- 
ly settled,  and  that  said  lands  are  chiefly 
vacant  lands  used  only  for  farming  pur- 
poses;"  and  this  was  upon  the  trial  ad- 
mitted to  be  true.  By  statements  made 
upon  the  trial  which  seem  to  have  been 
taken  as  evidence  it  appeared  that  from 
the  southerly  line  of  the  town  of  Flat- 
bush. tor  a  distance  of  more  than  a  mile, 
to  the  village  of  Flatlands,  there  were 
along  tbe  avenue  but  20  dwelling-houses, 
mostly  upon  farms.  Upon  this  evidence 
and  other  facts  placed  before  the  trial 
judge  he  found,  in  substance,  that  Flat- 
bush avenue  was  an  urban  street  and  not 
a  mere  country  highway,  and  that  the 
sewers  could  be  built  therein  without  the 
consent  of  the  owners  of  the  soil  and  with- 
out comi>ensation  to  them.  We  do  not 
think  it  important  now  to  determine  up- 
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on  the  facts  as  tbey  appear  whether  this 
ayenue  should  be  treated  as  an  urban 
street,  with  all  the  public  easementB  there- 
in appertaining  to  such  «  street,  or  wheth- 
er it  should  be  treated  as  a  country  high- 
way, with  easements  only  for  public  trav- 
el, because  the  result  must  be  the  same  in 
dther  event.  It  the  legislature  had  au- 
thorised a  system  ol  sewerage  In  the  town 
of  Flatlands  for  the  convenience,  health, 
and  welfare  of  the  inhabitants  of  that 
town,  and  this  sewer  bad  been  projected 
witb  lateral  sewers,  with  the  privilege  of 
the  owners  of  adjarent  lots  tp  connect 
their  lots  therewith,  then  we  are  inclined 
to  believe,  fur  reaHons  we  need  not  now 
state,  that  the  cliaracter  of  the  avenue 
and  of  the  locality  was  sush,  and  the  pop- 
ulation is  such,  tbat  the  sewer  could  be 
built  in  the  avenne  withut  the  consent  of 
the  fee>ownerB  and  without  compensation 
to  them.  The  Immediate  benefits  and  ad- 
vantages which  tbey  in  common  witb  the 
whole  community  might  receive  might  be 
ail  the  compensation  to  which  they  would 
be  entitled.  But.  as  above  stated,  this 
sewer  in  Flatlands  is  in  no  way  for  the 
benefit  of  the  owners  of  the  lands  through 
which  it  is  built,  or  for  the  benefit  of  the 
commnnity  in  which  they  live.  Such  own- 
ers have  no  right  to  connect  their  lots 
witb  the  sewer,  and  can  in  no  way  use  the 
same.  The  sewer  belongs  exclusively  to 
the  town  of  Flatbn8b,and  in  solely  for  the 
benefit  of  the  inhabitants  thereof.  Under 
such  circumstances,  what  right  have  the 
commissioners  to  enter  upon  the  lands  of 
the  plaintiffs  and  dig  up  their  soil  and 
place  sewers  therein  without  their  consent 
and  without  compensation  to  them?  We 
can  perceive  none,  and  we  kno«v  of  no 
principle  of  law  and  of  no  authority  which 
can  Justify  them.  Suppose,  instead  of 
running  this  trunk  sewer  south,  it  had 
been  projected  northerly  through  the  pop- 
ulous city  of  Brooklyn  to  tide-water  in 
the  bay  of  New  Tork,and  suppose  the  lot- 
owners  upon  the  streets  through  which  it 
was  to  run  owned  the  fee  of  the  lands  In 
tbe  street,  will  it  be  claimed  that  it  could 
be  thus  constructed  for  the  sole  benefit  of 
Flatbush,— in  no  way  for  the  benefit  of  the 
€lty  of  Brooklyn,  the  lot-owners  having 
no  right  whatever  to  use  the  sewer  and 
having  no  benefit  therefrom, — for  the  sole 
purpose  of  discharging  the  sewage  of  Flat- 
bush  into  the  ocean,  without  the  consent 
of  the  fee  owners  or  any  compensation  to 
them?  In  such  a  casethe  principles  which 
Justify  the  use  of  urban  streets  for  sewers 
would  have  no  application.  We  are  there- 
fore of  opinion  tbat  the  judgment  should 
be  reversed  and  a  new  trial  granted,  coste, 
to  abide  the  event.    All  concur. 

(128  N.  T.  68) 


liiPMAK  V.  Jackson  Arcbiteoi'Ural  Iron- 
works. 

(Ctmrt  of  AppeaU  of  New  York.    June  3, 1891.) 

IfOBTOAQEB — MECHANICS' Lib:«8 — PrIOSITT— COUN- 

teb-Claim — Waivee. 
1.  The  contract  of  the  mortgagees  was  to  ad- 
vance the  amount  thereof  in  installments  as  the 
work  advanced.  Before  the  last  two  advances 
were  mad^  a  mechanic's  lien  was  filed.  An 
Sfrreement  was  then  made,  whereby  the  lienors 
subordinated  their  claim  to  the  further  advances 
to  be  made,  and  the  mortgagees  were  to  pay  the 


claim  of  the  lienors  vrbea  the  last  two  install- 
ments  wore  earned.  The  mortgagee  advanced 
the  full  amount  of  these  two  installments  and 
more,  but  even  then  the  building  was  not  carried 
to  the  stage  of  completion  which  made  said  In- 
stallments due  and  payable.  Held,  in  a  salt  to 
foreclose,  that  the  lien  of  the  enure  mortgage 
was  prior  to  that  of  the  mechanic's  Hen. 

2.  In  such  suit,  onder  Code  Civil  Proo.  K.  T. 
i  501,  requiring  that  a  oounter-olaim,  to  be  al- 
lowable, most  in  some  way  diminish  or  defeat 
plaintiff's  recovery,  material-men  could  not  set 
up  as  a  counter-claim  the  orders  which  the  mort- 
gagees had  promised  conditionally  to  pay. 

8.  As  Code  Civil  Proo.  N.  Y.  ti  488,  49fl,  rel- 
ative to  waiver  by  failure  to  plead,  relates  only 
to  defects  In  the  complaint  and  a  waiver  by  de- 
fendant, ah  objection  to  a  counter-claim  is  not 
waived  py  failure  to  demur  or  speciflcally  object 
thereto  by  answer. 
Affirming  18  N.  Y.  Supp.  284. 

Appeal  from  common  pleasot  New  York 
city  and  county,  general  term. 

H.  R.  Seek  man,  for  appellant.  E.  A.Ja- 
cob, for  respondent. 

Finch,  J.  We  need  not  consider  the 
question  whether  the  contracts  between 
the  parties  destroyed  the  effect,  of  the  me- 
chanic's lien  filed  by  the  creditor  compa- 
ny, or  merely  subordinated  that  lien  to 
the  plaintiff's  further  advances,  and  pre- 
served to  the  lienor  a  right  to  participate 
in  a  surplus  resulting  from  the  sale,  be- 
canse,  in  either  event,  we  are  required  to 
afiirm  the  judgment.  The  lienor  has  been 
defeated  upon  the  ground  that,  as  against 
the  mortgagees,  its  debt  is  not  yet  due 
and  payable,  since  the  express  condition 
upon  which  payment  was  promised  has 
not  been  fuitllled.  The  contract  of  the 
mortgagees  with  the  owners  was  to  make 
the  advances  in  specific  installments,  de- 
pendent upon  different  stages  of  work  done 
in  the  runstroction  of  the  building.  That 
building  was  to  be  the  main  and  chief  se- 
curity for  their  loan,  and  it  was  necessary 
to  their  safety  that  the  .  advances  in  gen- 
eral should  not  outrun  the  progress  of  the 
work,  but  should  keep  always  behind  It, 
in  order  that  there  might  be  existing  val- 
ue mortgaged  at  each  added  installment 
of  the  loan.  Two  of  these  installments 
were  numbered  the  fifteenth  and  six- 
teenth. By  the  terms  of  the  former  the 
sum  of  fli.OOO  was  to  be  advanced  "  when 
the  plumbing  work  Is  nearly  completed, 
all  doors  hung,  elevators  and  steam-ap- 
paratus nearly  completed,  and  all  sashes 
in."  By  the  terms  of  tlie  latter  »5,000 
was  to  be  advanced  "  when  railings  and 
balusters  completed,  hardware  all  in, 
glazier's  work  completed,  front  area 
work  done,  sidewaks  and  yards  laid, 
and  cellars  concreted. "  The  whole  ad- 
vances originally  contemplated  amounted 
to  f  35,000.  Before  the  fifteenth  and  six- 
teenth installments  had  been  earned,  and 
when  the  advances  amounted  to  about 
f40,0U0,  the  appellant  filed  its  lien.  In 
presence  of  that  emergency,  the  advances 
stopped,  and  the  mortgagees  declined  to 
continue  them  until  some  arrangement  of 
the  Incumbrance  was  made.  The  three 
parties  thereupon  executed  the  first  con- 
tract. Under  its  provisions  the  mort- 
gagees were  made  safe  by  the  agreement 
of  the  llenoiBto  Rubordinatn  their  lien  to 
the  further  advances  to  be  made  under 
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the  protection  of  the  morti^age;  and  the 
lienors  were  provided  for  by  the  mort- 
gagees' promise  to  pay  the  amount  of  the 
lien  when  the  tlfteentb  and  sixteenth  In- 
stallments should  be  earned  by  the  build- 
ers, and  become  due  to  them.  This  last 
arrangement  took  the  form  of  an  order 
drawn  by  the  builders  upon  the  mort- 
gagees directing  them  to  -pay  "out  ol  the 
moneys  growing  due  to  us"  $800  "ont  ot 
the  fifteenth  Installment,  ptiyable  aucord- 
Ingto  the  terms  of  said  contract,"  and 
$2,079  "ont  of  the  sixteenth  instailmeut, " 
and  which  was  accepted  by  the  mwrt- 
gugees,  ".payable  as  above.  "  Their  prom- 
Is^  therefore,  was  explicitly  conditioned 
upon  the  earning  of  the  two  installments 
by  the  builders,  which  could  only  be  done 
by  completing  the  work  In  accordance 
with  the  specified  requirements.  Now, 
that  work  has  never  yet  been  done.  The 
builders  have  not  enrned  the  fifteenth  and 
sixteenth  Installments,  or  become  enti- 
tled to  receive  the  sums  for  which  they 
provided.  If  nothing  else  had  happened, 
it  would  follow  inevitably  that  the  fund 
out  of  which  the  lienors  were  to  be  paid, 
as  a  fund  due  and  payable  to  their  debt- 
ors, never  in  fact  accrued,  or  came  into  ex- 
istence; and  since  the  lienors,  in  making 
their  lien  subordinate,  had  accepted  the 
promise  of  the  mortgagees  to  pay  only 
when  the  two  instnllments  became  due 
according  to  the  terms  of  the  building 
contract, "the  latter  were  bound  to  pay 
only  when  those  terms  were  fulfilled. 
But  something  else  did  bappen.  The 
mortgagees  advanced  to  the  builders  not 
only  the  full  f.lS.OOU,  but  some  part  of  $10,- 
000  more,  and  yet,  with  all  that  assist- 
ance, the  latter  never  carried  the  building 
to  the  stage  of  completion  which  mada 
due  and  payable  the  fifteenth  and  six- 
teenth installments.  But  the  lienors  claim 
that  those  installments,  having  been  paid 
to  the  builders,  must  be  deemed  to  have 
become  due  and  payable,  and  that  the 
prior  completion  of  the  work  represented 
by  those  installments  was  waived  by  the 
mortgagees.  There  is  some  force  in  that 
contention,  and  if  it  should  turn  out  that 
themortgageesneveradvancod  of  the  final 
f  10,000  the  full  amount,  less  the  lienors' 
claim,  as  was  agreed,  It  might  with  even 
more  force  be  argued  that,  if  such  advances 
had  been  made,  the  work  in  arrears 
would  have  been  performed,  and  that  the 
mortgagees  could  not  stop  their  prom- 
ised aid,  and  resort  to  a  {or>H:1o8ure,  so  as 
to  prevent  the  completion  of  the  work, 
and  yet  rely  on  that  failure  of  completion 
to  arrest  performance  of  their  promise. 
But  while  they  may  be  liable  on  their  ac- 
ceptance, (and  we  do  not  determine  that 
question  either  way,)  lani  convinced  that 
the  remedy  of  the  lienors  Is  not  in  this  ac- 
tion, and  that  the  judgment  rendered  was 
right.  It  orders  a  foreclosure,  cuts  off  the 
lien  of  the  creditor,  gives  to  the  mort- 
gagees a  preference  of  payment  from  the 
proceeds  to  the  full  amount  of  the  f55,000 
and  interest,  and  orders  any  surplus  aris- 
ing on  the  sale  to  be  brought  into  court. 
To  all  that  the  lienors  explicitly  agreed, 
for  they  consented  that  their  lien  should 
be  subordinated  to  that  of  both  mort- 
gages, and  that  the  whole  $55,000  should 


be  advanced  under  the  shelter  of  that  con- 
sent. Beyond  that  they  consented  to  the 
further  advance,  of  $10,000,  less  the  amount 
of  their  claim,  to  be  used  for  some  of  the 
very  purposes  covered  by  the  fifteenth  and 
sixteenth  Installments  of  the  building  con- 
tract, for  these  also  were  in  respect  to  the 
plnmbera'  work,  and  trim  of  the  building. 
So  far  the  appellant  caanot  successfully 
question  the  judgment.torlt  is  Inexact  ac- 
cord with  the  contract,  and  awards  only 
the  relief  which  it  agreed  should  be  given. 
It  is  the  mortgage  for  $55,000,  and  that 
alone,  which  is  being  foreclosed,  and 
against  that  the  appellant  has  no  lien  and 
no  defense.  Whatever  may  prove  to  be 
Its  rights  in  the  proceeds  of  sale,  they 
must  necessarily  exist  only  against  a  pos- 
sible surplus,  and  nothing  in  the  judg- 
ment cuts  ott  any  such  rights,  or  bars 
the  appellant  from  an  application  to 
share  in  its  distribution. 

It  is  true  that  the  counter-claim  pleaded 
was  dismissed,  but  that  result  was  necea- 
sary,  because,  whatever  its  merits,  it  was 
not  a  permissible  counter-claim  in  the  ac- 
tion for  foreclosure.  It  set  up  a  legal 
cause  of  action  on  the  acceptance  and 
against  the  acceptors  as  such,  and  asked 
a  money  Judgment  against  them.  As- 
suming (which  we  do  not  decide)  that  the 
plaintiffs  were  thus  liable  on  their  accept- 
ance, the  debt  was  not  the  subject  of  a 
counter-claim  in  the  equity  action.  The 
plaintiffs  demanded  no  personal  judgment 
against  the  appellant,  and  so  the  claim 
of  the  latter  could  in  no  manner  lesben 
or  limit  or  cut  down  the  relief  which  the 
plaintiffs  sought,  and  to  which  they  were 
clearly  entitled.  The  Code  of  Civil  Pro- 
cedure requires  that  the  counter-claim 
must  tend  in  some  way  to  diminish  or  de- 
feat the  plaintiffs'  recovery,  (section  501.) 
and  enacts  In  this  respect  the  doctrine  of 
Insurance  Co.  v.  McKay,  21  N.  Y.  191. 
The  defendant's  plea  has  and  can  have  no 
such  effect.  Its  alleged  lien  as  a  lien  was 
subordinate  to  that  of  the  plaintiffs,  and 
Its  debt,  jas  a  debt,  could  not  diminish  or 
defeat  the  plaintiffs'  relief  upon  tbeircause 
of  action.  The  lien  was  no  defense,  and 
the  debt  no  counter-claim.  Proof  of  the 
latter  could  only  result  in  an  Independent 
judgment  for  money  having  no  effect 
whatever  upon  the  foreclosure.  The  ap- 
plication of  the  doctrine  is  well  illnstrat- 
ed  in  Hunt  v.  Chapman,  51  N.  Y.  555.  In 
that  case  the  counter-claim  was  al- 
lowed, but  because  the  plaintiff  asked  a 
judgment  upon  the  bond  for  a  deficiency 
against  the  defendant  asserting  the  coun- 
ter claim,  and  the  claim  of  the  latter  be- 
came simply  contract  against  contract, 
and,  if  allowed,  would  defeat  or  diminish 
the  plaintiff's  recovery.  Here  no  personal 
judgment  Is  sought  against  the  appellant, 
and  there  is  nothing  upon  which  its  claim 
can  be  applied,  or  which  it  can  possibly 
affect.  It  is  said  that  plaintiffs,  not  hav- 
ing demurred  to  the  counter-claim  or  spe- 
cltically  objected  to  It  by  answer,  have 
waived  the  objection.  The  section  of  the 
Code  provldlngfor  such  waiver  relates  on- 
ly to  delects  In  the  complaint  and  a  waiv- 
er by  the  defendant.  Sections  408,  499. 
The  appellants  requested  a  finding  of  law 
awarding  judgment  on  the  counter .<dalm, 
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which  the  referee  letused.  The  respond- 
ents may  defend  that  refusal  upon  the 
ground  asberted,  aa  well  as  that  upon 
which  the  referee  aeems  to  have  acted. 
For  these  reasons  the  judgment  should  be 
affirmed,  with  costs.    All  concar. 


(128  N.  T.  ESS) 

MoYLAN  V.  Second  Ave.  E.  Co. 

(Court  of  Appeals  of  New  York.    June  a,  1801.) 

Btbbbt  Railway  s—lNJUBT  to  Fabsenobb — Boakd- 

iMQ  MoTiNa  Cab. 

PlalntiS,  a  young  man  in  good  health  and 
unincambered,  stepped  on  the  sideof  defendant's, 
open  street-car  as  it  was  moving  slowly,  and  had 
nearly  stopped.  In  about  a  second,  and  before 
the  car  had  gone  eight  feet,  and  before  plaintiiT 
got  into  the  car,  he  was  struck  by  the  hind 
wheel  of  a  truck  in  the  street.  There  was  no  ev- 
idence that  the  driver  or  conductor  saw  the  truck. 
Held,  in  an  action  tor  damages  for  the  in}uries 
sustained,  that  plaintiff  should  have  been  non- 
suited.   Reversing  18  N.  Y.  Supp.  494. 

Appeal  from  supreme  court,  general 
term,  second  department. 

Aug.  S.  Huteblas,  ior  appellant.  Fred- 
erick S.  M&ssey,  for  respondent. 

Eabl,  J.  The  plaintifl  was  injured  in 
June,  1890,  while  getting  upon  one  of  the 
defendant's  cars  In  the  city  of  New  York; 
and  ho  brought  this  action  to  recover 
damages  for  his  injuries,  alleging  that 
they  were  caused  by  negligence  attributa- 
ble to  the  defendant.  Cpon  the  trial  he 
was  the  sole  witness  to  prove  how  the  In- 
juries were  caused,  and  upon  that  point 
bis  evidence  upon  direct  examination  was 
as  follows:  "I  waited  for  the  car.  I  saw 
the  car  comlnfe,— an  open  car.  1  waved 
my  finger,  and  heard  the  whistle  blow  to 
stop  the  car.  The  car  slacked.  I  stepped 
on  the  cross-walk,  and  waited  for  the 
car,  hut  the  car  never  stopped.  It  nearly 
stopped.  I  waited  tor  the  center  of  the 
car,  and  put  my  toot  on  the  step,  and 
took  bold  of  the  stanchion,  and  I  heard 
the  whistle  blow,  and  the  horses  went 
faster,— very  fast ;  and  I  was  struck  by  a 
truck  the  other  side  before  I  bad  time  to 
go  in  the  car.  The  car  starti^,  and  the 
truck  was  In  the  street.  The  portion  of 
my  body  which  was  not  In  the  car  struck 
an  empty  track  to  which  horses  were  at- 
tached." Upon  bis  cross-examination  bi> 
testified  as  follows:  "1  struck  the  hub  of 
the  truck  In  about  a  second  after  the  car 
started  with  me.  The  car  was  moving 
at  the  time,  but  had  nearly  stopped.  I 
was  struck  abont  sis  or  seven  feet  from 
the  crossing  where  I  got  on. "  The  defend- 
ant called  but  one  witness  to  the  acci- 
dent,—a  passenger  in  the  car.  His  evi- 
dence was  in  the  main  like  that  of  the 
plaintiff's.  He  testified  that  the  plaintiff 
got  upon  the  side-board  about  the  middle 
of  the  cur  while  the  car  was  movinij  slow- 
ly, and  before  he  got  into  the  car,  about 
six  or  eight  feet  from  where  he  got  on,  the 
bub  of  the  hind  wheel  of  the  truck  struck 
bis  toot,  and  the  car  stopped  about  the 
middle  of  the  truck.  He  did  not  observe 
that  the  speed  of  the  car  was  accelerated 
after  the  plaintiff  got  on.  The  plaintiff 
was  a  young  man,  26  years  old,  In  good 
health,  and  at  the  time  of  the  accident  un- 
incumbered. 

v.27N.E.no.ll— 62 


Upon  these  facts  we  think  the  plaintiff 
should  have  been  nonsuited.  It  Is  impos- 
slbel  tor  us  to  perceive  wherein  the  defend- 
ant was  guilty  of  negligence,  or.  It  It  was 
guilty,  wherein  it  was  more  guilty  than 
the  plaintiff.  It  was  not  careless  for  the 
plaintiff  to  attempt  to  enter  the  car  while 
it  was  slowly  moving.  Thousands  of 
young  men  get  "on  and  offstreet-cars  daily, 
and  are  permitted  to  do  so,  in  perfect  safe- 
ty. No  negligence  can,  therefore,  he  im- 
puted to  the  defendant  merely  because  it 
did  not  stop  the  car  for  the  plaintiff.  But 
for  the  truck  in  the  street,  he  would  have 
entered  the  car  in  safety,  and  would  have 
been  uninjured.  The  sole  question,  there- 
fore, is  whether  the  defendant  ought  to 
have  guarded  the  plaintiff  agaiuRt  injury 
from  the  truck  in  the  street  near  its  track. 
It  was  not  bound  to  know  that  the  truck 
was  temporarily  there  so  close  to  its  track 
that  there  was  danger  that  a  person  at- 
tempting to  get  into  one  of  Its  cars  might 
be  injured  by  collision  therewith.  There 
was  no  evidence  that  the  driver  or  con- 
ductor of  the  car  saw  the  truck  or  per- 
ceived the  danger,  and  itdoes  noteven  ap- 
pear that  the  conductor  was  in  a  position 
tosee  the  truck.  The  plaintiff,  when  he  at- 
tempted to  get  upon  the  car,  was  proba- 
bly nearer  the  truck  than  the  conductor 
was;  and  he  had  a  better  opportunity  to 
see  the  truck  than  the  conductor  had,  as 
it  was  on  the  same  side  of  the  car  with 
him,  near  him,  in  plain  sight,— in  fact,  in 
his  immediate  presence.  If  the  conductor 
was  careless  in  not  seeing  it,  be  was  more 
careless.  If  the  conductor  was  buund  to 
guard  him  against  the  danger,  so  he  was 
also  bound  to  care  for  himself.  It  was  his 
duty  to  see  for  himself  that  there  was  no 
obstacle  In  his  Immediate  presence,  out- 
side of  the  car  and  the  railway  track, 
which  made  It  dangerous  for  him  to  at- 
tempt to  enter  the  moving  car.  It  cannot 
be  claimed  upon  the  evidence  that  the  de- 
fendant caused  the  accident  by  any  undue 
acceleration  of  the  speed  of  the  car.  The 
car  was  moving  slowly,  and  had  nearly 
stopped  when  he  stepped  upon  it;  and  in 
about  one  second,  and  before  the  car  had 
gone  eight  feet,  he  struck  the  truck.  It  Is 
utterly  Impossible  that  the  car  could  have 
greatly  increased  its  speed  In  that  short 
space  of  time  and  that  limited  distance. 
The  injuries  to  the  plaintiff,  therefore,  seem 
to  have  been  the  result  of  an  accident. 
Bnt,  itit  was  due  to  any  negligence,  it 
was  due  more  to  bis  own  negligence  than 
that  of  the  defendant.  The  judgment' 
should  be  reversed,  and  a  new  trial  grant- 
ed ;  costs  to  abide  tbe  event.  All  concur 
except  O'Brirn,  J.,  not  voting. 


(128  N.  7.  64) 

Blare  &  Johnson  v.  Krou. 

{Cowrt  of  Appeals  of  New  York.    June  2, 1891.) 

APPKAL — AmOUBT    IK  CONTBOVEBST — PATBNTS — 
ROTALTIES. 

1.  Code  Civil  Proo.  N.  Y.  {  191,  provides  that 
an  appeal  cannot  be  taken  from  a  judgment  or 
order  refusing  a  new  trial,  except  where  the  title 
to  real  property  or  an  interest  therein  la  involved, 
or  the  amount  in  controversy  is  less  than  $5U0, 
unless,  etc.  In  an  action  on  a  note  defendant 
interposed  a  oounter-cUlm  for  percenta^  upon 
(hemanafaoture  ot  parts  of  oertain  machines,  and 
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one  for  the  violation  of  an  agreement  not  toman- 
ufactare  certain  machines  from  defendant's  pat- 
terns, except  on  his  order.  The  evidence  shovred 
that  he  lost  a  profit  oftS23.83  under  the  second 
counter-claim,  and  was  entitled  to  932.42  on  the 
first.  Seld.  tnat,  the  second  counter-claim  being 
for  unliquidated  damages,  no  interest  was  recov- 
erable, and,  none  being  demanded  on  the  first, 
the  combined  amount  of  the  two  claims  did  not 
come  within  tha  limitation  of  his  right  of  appeal. 

2.  In  an  action  on  a  note,  defendant,  by  way 
of  coanter-clalm,  pleaded  the  violation  of  a  con- 
tract not  to  manufacture  machines  after  defend- 
ant's patent,  except  on  his  order.  Held,  that  he 
was  entitled  to  the  profit  he  would  have  made  if 
the  machines  had  been  sold  by  him,  but  he  can- 
not recover  royalties,  since  his  claim  to  them  re- 
mains against  the  purchaser. 

8.  Where  defendant  claimed  ander  his  first 
counter-claim  a  liability  of  983.42,  and  did  not 
move  to  amend  or  inci«ase  the  claim,  he  will  not 
be  heard  on  appeal  to  claim  that  his  demand  was 
larger  than  stated. 
Affirming  13  K.  Y.  Bupp.  885. 

Appeal  from  superior  court  otNew  York 
city,  general  term. 

Blake  &  Jobnuon,  a  corporation,  brlnRB 
an  action  on  a  promissory  note,  and 
Stephen  R.  Krom  interposes  two  counter- 
claims,—one  for  $82.42,  and  another  for 
f323.38.  Code  Civil  Proc.  N.  Y.  §  191,  pro- 
vides that  an  appeal  cannot  be  taken 
from  a  Judgment  or  order  rplusing  a  new 
trial,  except  in  an  action  or  special  pro- 
ceeding affecting  real  eutate,  If  the  matter 
in  controversy,  exclasive  of  costs.  Is  less 
tban  $500,  unless  upon  an  order ut  the  gen- 
eral term  certifying  that  a  qnestion  of 
law  is  involved. 

Herbert  T.  Keteb&m,  for  appellant.  M. 
H.  Cardoso,  (pr  respondent. 

Per  Curiam.  The  action  was  brought 
npon  certain 'promissory  notes  of  the  de- 
fendant, and  the  indebtedness  thus  evi- 
denced Is  admitted.  But  the  defendant 
Interposed  two  counter-claims, — one  for 
the  sum  of  $82.42,  for  percentages  or  com- 
missions upon  the  manufacture  ot  parts 
of  machines,  and  the  other  for  $1,471.17, 
damages  for  the  violation  by  platntilfa  of 
their  agreement  not  to  manufacture  cer- 
tain machines  from  defendant's  patterns, 
except  for  him  or  opon  bis  order.  The  ev- 
idence is  very  slight  upon  which  to  charge 
the  plaintiffs  with  any  liability  or  with  a 
violation  of  their  agreement.  Whether  the 
trial  court  was  right  in  refusing  to  submit 
the  case  to  the  jury,  and  in  directing  the 
verdict  for  the  i>laintlff8,  is  a  question, 
however,  which  we  shall  not  review.  The 
amount  In  controversy  arislngoutof  these 
counter-claims  falls  below  the  sum  of  $5U0. 
This  appears  from  th&  evidence,  and  we 
bave  the  right  to  refer  to  it,  as  well  as  the 
pleadings,  In  order  to  ascertain  that  tact. 
Ashuining  that  theplalntlffs  niadeannther 
machine  which  wasnot  ordered  by  defend- 
ant, and  did  not  pass  through  bis  hands, 
•what  he  lost  thereby  was  the  profit  which 
would  have  been  his  upon  a  sale  by  him. 
That  profit,  according  to  his  proofs,  would 
have  been  $323.33,  and  that  represents  the 
extent  of  the  damage  recoverable.  He 
cannot  claim  to  Include  the  royalties,  or 
the-  Incidental  advantages,  accruing  to 
bim  from  a  sale  of  his  patented  machine. 
Such  a  claim  would  remain  his  as  against 
the  parties  who  purchased  from  tbe  man- 


ufacturer. All  that  plaintitb  conid  have 
damaged  bIm  by  selling  the  machine  di- 
rectly to  others,  upon  tbe  evidence,  would 
be  in  the  amount  of  the  profit  wfaicb  be 
could  have  derived  from  the  sale  ot  tbe 
machine  had  it  passed  through  his  baudti. 
The  amount  of  damages  thus  established 
under  this  counter-claim,  added  to  the  pre- 
vious counter-claim,  would  not  amount 
to  $300,  even  it  to  the  first  counter-claim 
there  be  added  Interest  upon  It,  which  Is 
not  demanded.  The  second  counter-claim, 
being  for  unliqaidated  damages,  would 
not  carry  interest  upon  a  recovery.  As 
the  defendant  claimed  under  his  first  coun- 
ter-claim a  liability  to  lilm  from  the  plain- 
tiffs, fl.xed  at  a  certain  sum  under  the  con- 
tract, and  did  not  more  to  amend  or  to 
increase  the  claim,  he  cannot  be  beard 
upon  this  appeal toclalm that  bis  demand 
was  larger  than  stated  in  the  pleading. 
Tbe  appeal  should  be  dismissed,  with 
costs  to  tbe  respondent.    All  concur. 

on  N.  T.  667) 

Phillips  v.  New  York  Cent.  &  H.  R. 
R.  Co. 

(Covrt  q/  Appeals  of  New  Torit,  Second  Divis- 
ion.  June  2, 1891.) 

RaILBOAD  CoXPANIBS  —  AOCIDBTTTS  AT  CHOSSmOS 
— INSTBUCIIONS. 

1.  Error  In  refusing  to  give  instmotions  is 
cured  by  recalling  the  ]ury  shortly  after  the.r 
have  retired  for  consultation,  and  submitting  such 
instructions  to  them. 

2.  In  an  action  against  a  railroad  company  for 
inluriea  received,  while  plaintiff  was  crossing 
defendant's  track,  from  the  breaking  of  a  rein, 
whereby  the  horse  with  which  she  was  driving 
became  unmanageable  and  upset  the  wagon,  where 
there  is  evidence  that  the  gate  at  the  crossing 
struck  the  horse  as  the  watchman  was  lowering  It, 
and  that  the  rein  broke  whi  le  the  driver  was  trying 
to  control  the  horse  after  the  blow,  it  is  not  error 
to  refuse  to  charge  that  if  the  proximate  cause  of 
plaintiff's  injury  was  the  breaking  of  a  defective 
rein  she  is  not  entitled  to  recover. 

Affirming  6  N.  Y.  Supp.  621. 

Appeal  from  judgment  entered  upon  or- 
der of  the  general  term  of  tbe  supreme 
court  in  the  third  judicial  department, 
afllrming  judgment  entered  on  a  verdict 
in  favor  of  the  plaintitl.  Tbe  action  was 
brought  to  recover  damages  tor  personal 
injuries  suffered  by  the  plaintiff,  and  al- 
leged to  have  been  occasioned  by  the  neg- 
ligence of  the  defendant.  Ip  April,  1886. 
when  tbe  plaintiff,  in  a  wagon  drawn  by 
u  horse  driven  by  Sebastian  Putnam,  her 
father,  was  going  easterly,  crossing  the 
defendant's  railroad  tracks  on  State 
street.  In  the  city  of  Schenectady,  the 
horse  became  frightened  and  unmtinagea- 
ble.and  tbe  plaintiff  was  thrown  from  the 
wagon  and  injured.  There  was  a  gate  In 
the  street  on  each  side  of  the  railroad  oper- 
ated by  the  company  to  prevent  travelers 
entering  upon  the  tracks  on  tbe  approach 
and  passage  tliere  ot  its  engines  and 
trains.  The  wagon  passed  through  the 
west  gate  without  interruption,  and  the 
defendant's  servant  proceeded  to  lower 
tbe  eastern  gate  while  the  wagon  was  on 
the  track,  and  the  difficulty  occurred  at 
that  gate.  Immediately  on  passing  un- 
der It  on»  of  the  lines  or  reins  Itroke,  the 
horse  turned  suddenly  and  upset  tlie 
wagon,  causing  the  injury. 
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S.  W.  Jackson,  for  appellant.  D.  M. 
Cb&daey,  for  respondent.  ' 

Bbadi.bt,  J.,  {after  stating  the  tSacta  as 
above.)  The  ease  as  represented  by  the 
record,  althougli  a  close  one  upon  the  evi- 
dence, presented  qnestlons  of  fact  for  the 
Jury.  The  motion  for  nonsuit  was  proper- 
ly denied.  The  defendant's  counsel  re- 
quested the  court  to  charge  the  jury"that 
It  was  the  duty  of  the  defendant  to  give 
notice  of  the  approach  of  its  engines  to 
travelers  fin  the  public  streets  approach- 
ing its  tracks."  The  court.  In  declining 
to  so  charge,  remarked  that  it  was  a  very 
proper  thing  for  the  company  to  do. 
Exception  was  taken,  and  the  court  was 
also  requested  to  charge  that,  it  the  plain- 
tiff should  be  held  entitled  to  recover,  the 
jury  must  not  allow  her  any  damages  for 
or  on  account  of  any  inability  to  labor  in 
the  past  or  present,  although  such  inabili- 
ty may  have  been  caused  by  the  Injuries  in 
qaesflon.  This  the  coort  declined  to 
charge,  and  the  defendant  excepted.  The 
last  request  was  founded  on  the  fact, 
which  bad  appeared,  that  the  plaintiff 
was  a  married  woman.  To  obviate  those 
exceptions  the  ]ary,  by  the  request  and 
consent  of  the  plaintllT's  counsel,  were 
soon  after  their  retirement  for  consulta- 
tion recalled  into  court  by  the  justice  pre- 
siding and  charged,  and  both  of  such 
propositions  were  submitted  to  them  as 
the  defendant's  counsel  had  requested. 
The  counsel  of  the  parties  were  then  pres- 
ent, and  It  was  legitimately  within  the 
power  of  the  court  to  recall  the  jury  and 
farther  charge  them,  or  to  correct  any  sup- 
posed error  in  the  charge  as  made  or  in 
refusal  to  charge.  But  erroneous  instruc- 
tions can  be  effectually  cured  only  by  their 
withdrawal  in  terms  so  explicit  and  un- 
equivocal as  to  preclude  the  inference  that 
the  jury  may  have  been  Influenced  by 
them.  Chapman  v.  Railway  Co.,  55  N.  Y. 
579;  Greene  v.  White,  37  N.  Y.  405.  In  the 
present  case  the  correction  sought  to  be 
made  was  not  of  the  charge,  but  was  in 
the  refusal  to  submit  to  the  jury  certain 
propositions,  and  when  they  were 
charged  fully  In  compliance  with  the  re- 
quests of  the  defendant's  counsel  It  mast 
tie  assumed  that  the  instructions  em- 
braced in  them  were  received  by  the  Jury 
as  effectually  as  if  the  court  bad  not  pre- 
viously declined  to  so  charge  them.  It  is 
not  seen  that  the  effect  of  the  charge  as 
made  In  those  respects  may  have  been 
qualified  by  the  consent  of  the  plaintiff's 
counsel  to  the  correction.  Assuming, 
therefore,  that  thei-e  was  error  In  the  re- 
fnsal,lt  was  cured  by  the  subsequent  com- 
pliance with  the  requests.  The  court  was 
requested  and  declined  to  charge  "that,  if 
the  proximate  cause- of  the  Injury  of  the 
plaintiff  was  the  breaking  of  a  defective 
rein,  the  plaintiff  Is  not  entitled  to  recov- 
er;" and  exception  was  taken  by  the  de- 
fendant's counsel.  It  may  be  assunied 
that  the  plaintiff  would  have  escaped  in- 
Jury  it  the  rein  had  not  broken.  No  evi- 
dence appears  that  it  was  defective,  unless 
thelnforence  may  have  arisen  from  the  fact 
that  it  did  break.  The  witnesses  differed 
materially  in  their  evidence  of  the  circum- 
atances  attending  the  passage  of  the  horse 


and  wagon  from  the  tracks  of  the  rail- 
road through  the  east  gate.  There  was, 
however,  evidence  on  the  part  of  the  plain- 
tiff that  at  that  particular  time  the  gate 
was  being  lowered,  and  that  it  came  in 
collision  with  the  hprse  in  his  passage  un- 
der It.  Thesequestlons  were  submitted  to 
the'jory  without  exception;  and  the  court 
charged  the  Jury  to  the  effect  that,  unless 
It  did  collide  with  or  hit  the  horse,  the 
plaintiff  was  not  entitled  to  recover. 
This,  therefore,  was  ti-eated  as  an  irapor 
tant  qoestion  of  fact  In  the  case.  And  the 
conclusion  was  warranted  by  the  evidence 
that  the  horse  was  from  that  cause 
frifrhtened.and  proceeded  to  run;  that  the 
driver  applied  his  strength  to  the  reins  to 
check  the  speed  of  tbu  horse,  hold,  and 
manage  him ;  and  that  in  the  emergency 
one  of  the  reins  gave  way.  The  Jury  spe- 
cifically found  that  the  gate  was  then  be- 
ing lowered,  and  did  hit  the  horse:  ^nd  it 
may  be  assumed  that  they  also  found  that 
this  rendered  the  horse  unmanageable, 
and  Caused  the  situation  from  which  re- 
sulted the  calamity,  although  the  Immedi- 
ate cause  may  have  been  the  inability  of 
the  driver  to  control  the  coni-se  of  the 
horse,  occasioned  by  the  breaking  ot  the 
rein,  thus  causing  or  permitting  him  to 
make  so  short  a  turn  as  to  upset  the  wag- 
on, and  throw  the  plaintiff  out  of  it. 
The  facts  so  found  may  have  been  a  proxi- 
mate cause  of  the  injury,  and  it  maybe 
that  they  produced  a  condition  which  re- 
quired strong  reins  for  protection  against 
the  injury  which  followed.  This  was  not, 
therefore,  necessarily  attributable  solely 
to  the  breaking  of  the  rein,  which  may 
have  been  one  of  two  proximate  causes, 
and  in  that  view,  if  the  latter  occurred 
without  fault  of  the  plaintiff,  she  would 
not  be  denied  the  right  of  recovery. 
Ring  V.  City  of  Cohoes,  77  N.  Y.  88.  There 
is  no  support  for  imputation  of  negligence 
to  the  plaintiff.  She  was  a  mere  passen- 
ger with  the  driver  of  the  horse,  and,  if 
any  fault  was  attrlbatalile  to  him,  she 
was  not  charged  with  It.  Robinson  v. 
Railroad  Co..  66  N.  Y.  11;  Dyer  v.  Rail- 
way Co.,  71  N.  Y.  228.  It  Is  difficult  to 
disconnect  the  breaking  of  one  of  the  lines 
used  to  control  the  horse  from  the  situa- 
tion which.  In  view  of  the  facts  specially 
found,  caused  the  unusual  strain  upon 
them  for  the  management  of  the  animal; 
and  without  the  application  of  those  facts 
there  was  in  the  view  of  the  court  nothing 
to  charge  the  defendant  with  negligence 
and  liability.  It.  however,  the  breaking 
ot  the  rein,  whether  defective  or  not,  was 
the  sole  proximate  cause  of  the  injury, 
the  plaintiff  could  not  recover.  But  the 
conclusion  of  the  proposition  which  the 
court  was  requested  to  charge  was  made 
dependent  upon  the  fact  that  the  rein  was 
found  to  have  been  defective,  and  for  that 
reason  not  adequate  to  the  use  which  the 
situation  produced  by  the  causes  before 
mentioned  required.  It  may  be  assumed 
that,  if  the  request  had  been  to  charge 
that  if  the  breaking  of  it  was  the  only 
proximate  cause  of  the  Injury  the  plaintiff 
could  not  recover,  the  court  would  have 
so  instructed  the  jury;  and,  treating  the 
Import  of  the  proposition  which  the  court 
was  requested  to  submit  to  the  Jury  suck 
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as  to  direct  tbetr  attention  to  the  sole 
proximate  caase  of  the  calamity,  the  quea- 
tlon  arises  whether  there  was  any  supposition 
for  the  suggestion  that  the  rein  was  de- 
fective. The  break  was  concededly  a  fresh 
one,  and,  so  tar  as  appeared  by  the  evi- 
dence, the  rein  was  In  good  condition. 
There  was  no  opportunity  to  impute  ueR- 
llKence  to  the  driver  for  using  the  lines  in 
driving  the  horse,  and  the  breaking  of  it 
may  b«  accounted  for  by  the  strength  ap- 
plied in  suddenly  jerking  upon  the  line  to 
control  the  horse  on  the  occasion.  It 
may.  be  that  reins  larger  and  stronger 
could  have  been  procured,  but  that  did 
not  characterize  this  one  as  defective. 
The  evidence  did  not  warrant  the  conclu- 
sion that  the  rein  which  broke  was  defect- 
ive. No  fiuestion  is  raised  by  any  excep- 
tion to  the  charge  as  made,  and,  in  view 
of  the  facts  specially  found  by  the  Jury, 
no  other  question  requires  consideration. 
The  judgment  should  be  aCBrmed.  All 
concur. 

(1  Ind.  A.  liU)  

KBSSLER  ▼.  KUHNS. 

(Appellate  Court  oflncUana.    Hay  27, 1891.) 

LlFS  IMSUBANCS— ASSiai^MENT  OT  POUOT— IMSDB- 
ABLB  lUTBREST — Ck>NTBACT3. 

1.  A  policy  of  insurance  on  the  life  of  a  mar- 
ried woman  was  assigned  by  her  and  her  husband 
to  one  of  the  husband's  creditors,  and  was  as- 
signed by  such  creditor  to  one  having  no  insur- 
able interest  in  the  woman's  life.  Held,  that 
such  second  assignee  acquired  no  interest  by  the 
assignment,  it  being  contrary  to  public  policy 
that  any  one  should  have  insuranoe  on  the  life  of 
another  In  whose  life  he  has  no  insurable  interest. 

2.  The  second  assignee  having  no  interest  in 
the  policy,  an  agreement  to  pay  the  premiums  for 
his  benefit  cannot  be  enforced. 

Appeal  from  circuit  court,  Elkhart  coun- 
ty; J.  D.  OsBORN.  Judge. 

Wilson  &  Davis,  for  appellant.  Baker 
&  Baker,  for  appellee. 

Black,  J.  The  appellee  brought  suit 
against  Catherine  Hahn  and  the  appel- 
lant, Samuel  I.  Kessler.  The  complaint, 
with  its  exhibits,  showed  that  on  the  30th 
of  October,  1876,  the  defendants  and  one 
Jacob  Halm  executed  to  one  Joseph  H. 
-Defrees,  "for  value  received,"  a  certain 
written  instrument  as  follows:  "Where- 
as, the  undersigned,  Jacob  Hahn,  is  in- 
debted to  Joseph  H.  Defrees  in  the  sum  of 
two  thousand  dollars;  and  whereas,  the 
said  Jacob  Hahn  has  effected  an  insurance 
on  the  life  of  (Catherine  Hahn,  his  wife,  in 
the  Fenn  Mutual  Life  InsuranceCompany, 
in  the  sura  of  two  thousand  dollars,  un- 
der policy  numbered  20,558:  Now,  there- 
fore, for  the  purpose  of  providing  means 
for  paying  off  and  liquidating  said  Indebt- 
edness, it  is  hereby  agreed  by  and  between 
the  undersigned  that  said  Jacob  Habn  and 
Catherine  Hahn  assign  all  their  title,  inter- 
est, and  estate,  both  present  and  prospect- 
ire,  in  said  policy  of  insurance,  to  said  Jo- 
seph H.  Defrees;  and  the  said  policy,  when 
paid,  shall  bn  taken  in  payment  of  said 
indebtedness.  The  said  Jacob  Habn  and 
Catherine  Hahn  and  Samuel  I.  Kessler 
hereby  agree  to  pay  each  and  evei-y  year 
the  sum  of  twenty  dollars  on  the  premi- 
um to  become  due  on  said  insurance,  said 
sum  to  be  payable  on  or  before  said  pre- 


mium becomes  due  and  payable,  aecordlng 
to  the  terms  of  said  policy ;  and,  U  the 
same  ia  not  ao  paid,  the  said  Defreea  shall 
have  the  right  to  recover  the  same  f^m 
each  or  either  of  the  undersigned.  Jaoob 
Hahn.  Cathebinb  Hahn.  Sakttei.  I. 
Kksslbb.  October  80,  1876."  It  was  al- 
leged in  the  complaint  that  by  this  instru- 
ment said  Catherine  Hahn,  Samuel  L  Kess- 
ler, ■  and  Jacob  Hahn  bound  themselves 
jointly  and  severally  to  pay  said  Defrees  the 
sum  of  $20  on  or  before  the  23d  of  August 
of  each  year  thereafter  during  the  life  of 
said  Catherine,  with  lawful  interest  after 
maturity;  that  she  was  still  in  life,  and  no 
payments  had  been  made  on  said  obliga- 
tion by  or  for  or  on  account  o!  said  Cath- 
erine, Samuel,  and  Jacob,  or  any  of  them, 
except  certain  payments  specified :  that 
there  was  due  and  owing. on  said  obliga- 
tion $235,  which  remained  wholly  unpaid; 
that  said  Joseph  H.  Defrees  in  his  life-time, 
and  his  heirs  and  the  assignor  of  the  ap- 
pellee and  the  a]n)eUee,  had  each  severally 
paid  all  premiums  which  had  become  due 
and  payable  on  said  policy,  and  the  same 
was  still  in  full  force  and  effect;  that  said 
Joseph  H.  Defrees  died  intestate,  the  own- 
er  and  possessed  of  said  obligation,  un 
December  23,  1885,  at  Elkhart  cuunty.  In 
this  state;  that  he  left  surviving  him  as 
his  widow  and  only  heirs  certain  persons 
named ;  that  one  of  these  named  was  ap- 
pointed by  the  court  below  as  administra- 
tor of  the  estate  of  said  intestate;  that 
said  administrator  duly  settled  said  estate 
in  said  court  and  paid  all  tbe  debts  and 
liabilities  of  said  estate,  which  was  in  doe 
form  of  law  adjudged  by  said  court  to  be 
settled,  and  said  administrator  waa  dis- 
charged as  such  by  said  court;  that  said 
obligation  above  set  out  remained  nnad- 
mlnistered,  and  descended  to  said  widow 
and  heirs,  who  became  and  were  the  law- 
ful owners  and  holders  of  said  obligation, 
which  was  delivered  to  them  by  said  ad- 
miuistrator  after  tbe  settlement  of  said 
estate.  It  was  further  shown  that  said 
widow  and  heirs,  on  the  1st  of  October. 
1886,  for  value  received,  assigned  in  writ- 
ing said  obligation  toMeader  and  Kubns; 
and  that  on  the  30th  of  July,  1887,  Meuder, 
for  value  received,  sold  and  in  writing  as- 
signed his  interest  therein  to  Knhns,  the 
appellee.  It  was  also  alleged  that  said  Ja- 
cob Hahn  died  in  1878;  that  afterwards 
said  Catherine,  "for  a  valuable  considera- 
tion, ratified  said  agreement  or  obligation, 
and  made"  certala  specified  payments 
thereon,  which,  by  the  exhibit  referred  to 
in  the  complaint,  appear  to  have  been  re- 
ceipted for  by  J.  H.  Defrees.  Issues  were 
formed,  the  trial  of  which  by  the  court  re- 
sulted in  a  finding  and  judgment  against 
the  appellant  for  f  90,  and  In  favor  of  tbe 
defendant  Catherine  Hahn. 

The  appellant  has  assigned  a  number  o( 
alleged  errors,  the  first  being  tbe  oyerrol- 
Ing  of  bis  demurrer  to  tbe  complaint.  The 
demurrer  raised  the  question  of  tbe  suffi- 
"ilency  of  the  facts  stated  in  the  complaint. 
.  t  is  contended  on  behalf  of  the  appellant 
chat  the  assignment  to  Delret^  of  the  pol- 
icy taken  out  by  his  debtor,  Hahn,  upon 
tbe  life  of  the  debtor's  wife,  was  in  the 
nature  of  a  wagering  contract,  and  con- 
trary to  public  policy:  and  tliat,  there- 
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tore,  tbe  contract  sned  on  was  not  bind- 
ing upon  tbe  appellant.  The  position 
taken  in  argument  by  counsel  for  the  ap- 
pellant l8,  in  Bobetance,  that  one  who 
holds  a  valid  policy  upon  another's  life, 
in  whlcb  the  former  has  an  insurable  In- 
tereat,  cannot  assign  the  policy  to  a  third 
person,  who  has  not  an  insurable  interest 
In  the  life  insured,  but  tn  whom  the  holder 
or  beneficiary  is  Indebted  to  the  full 
amount  insured,  the  assignee  not  assum- 
ing tbe  payment  of  tbe  premiums.  There 
has  been  great  lack  of  uniformity  in  tbe 
decisions  concerning  the  question  of  insur- 
able interest  in  connection  with  assign- 
menta  of  life  policies.  In  Insurance  Co.  v. 
Hauard,  41  Ind.  116,  a  policy  had  been  is- 
sued to  Cone,  payable  in  the  sum  of  f  3,000 
to  the  assured,  bis  executors,  administra- 
tors, and  assigns.  Cone  sold  and  asaigrned 
the  policy  to  Hazzard,  who  bad  no  insur- 
able iDterest  In  the  life  otCone.  The  court, 
in  the  course  of  thn  opinion,  said:  "There 
can  be  no  doubt  that  a  policy  issued  to 
Hazzard  upon  the  life  of  Cone,  the  former 
baving,  as  in  this  case,  no  insurable  inter- 
est in  the  life  of  the  latter,  would  be  abso- 
lutely void.  •  •  •  Now,  it  a  man  may 
not  tal<e  a  policy  directly  from  the  insur- 
ance company  upon  the  life  of  another,  in 
whose  life  he  has  no  insurable  Interest,  up- 
on what  principle  can  he  purchase  such 
poliryfrom  another?  If  he  purcbasea  pol- 
icy as  a  mere  speculation  on  the  lite  of  an- 
other In  whose  life  he  has  no  Insurable  in- 
terest, the  door  is  open  to  the  same  'de- 
moralizing system  uf  gaming,'  and  the 
same  temptation  Is  held  out  to  tbe  pur- 
chaser ot  the  policy  to  bring  about  the 
event  insured  against,  equally  as  If  the 
policy  had  been  issued  directly  to  him  by 
tbe  underwriter."  Tbe  doctrine  that  If 
the  policy  is  valid  in  Its  inception  It  may 
be  assigned  to  any  one.  whether  be  have 
.  an  interest  in  the  lite  of  the  insured  or  not, 
was  referred  to  and  disapproved ;  and  it 
was  said:  "All  tbe  objections  that  exist 
against  the  Issuing  of  a  policy  to  one  up- 
on the  life  of  another,  in  whose  lite  the  for- 
mer has  no  Insurable  interest,  seem  to  us 
to  exist  against  his  holding  such  policy  by 
mere  purchase  and  assignment  from  an- 
other. In  either  case,  the  holder  is  inter- 
ested in  tbe  death,  rather  than  the  life,  of 
the  party  assured.  The  law  ought  to  be, 
and  we  think  it  dearly  is,  opposed  to  such 
speculations  in  human  lite.  In  our  opin- 
ion, no  one  should  hold  a  policy  upon  the 
life  of  another.  In  whose  life  he  had  no  in- 
surable interest  at  the  time  he  acquired 
tbe  policy,  whether  the  policy  be  issued  to 
him  directly  from  tbe  insurer  or  wliether 
he  acqalred  tbe  policy  by  purchase  and  as- 
signment from  another.  •  •  ♦  In  this 
case  there  was  but  a  simple  purchase  ot 
the  policy  by  Hazzard.  •  *  •  By  bis 
purchase  he  became  interested  in  the  early 
death  of  the  assured.  We  are  of  opinion 
that  the  law  will  not  uphold  snch  pur- 
chase, and  that  tbe  appellee  acquired  no 
right  to  tbe  policy  or  to  the  sum  secured 
thereby."  The  doctrine  stated  in  Insur- 
ance Co.  T.  Hazzard,  supra,  has  met 
strong  opposition.  The  preponderance  of 
authority,  howeverj^seems  to  be  in  the 
same  direction.  In  Wamock  v.  Davis,  104 
TT.  S.  776,  reference  was  made  to  the  con- 


flict in  the  decisions,  and  tbe  Indiana  case 
ahove  mentioned  was  cited  and  approved. 
The  court,  by  Mr.  Justice  Field,  said: 
"The  assignment  of  a  policy  to  a  party 
not  having  an  insurable  Interest  is  as  ob- 
jectionable as  the  takingout  of  a  policy  in 
bis  name.  •  •  •  It  there  be  any  sound 
reason  for  holding  a  policy  invalid  when 
taken  out  by  ia  party  who  has  no  Interest 
in  tbe  life  of  the  assured.  It  is  difficult  to 
see  why  that  reason  is  not  as  cogent  and 
operative  against  a  party  taking  an  as- 
signment of  a  policy  upon  the  life  of  a  per- 
son in  which  he  has  no  interest. "  In  lu- 
Burance  Co.  v.  Sturges,  18  Kan.  93,  one 
Haynes  had  procured  a  policy  on  his  own 
life,  and  had  assigned  it  to  Sturges,  who 
had  no  insurable  interest  in  tbe  life  in- 
sured. It  washeld  thatthe  assignee  could 
not  recover  against  the  insurance  com- 
pany. Insurance  Co.  v.  Hazzard,  supra, 
was  cited  and  approved.  In  Insurance 
Co.  T.  McCrnm,  86  Kan.  146.  12  Pac.  Rep. 
517,  the  company  had  issued  and  delivered 
to  one  Daniel  Snyder  its  paid-up  policy  on 
his  life,  payable  to  his  two  daughters. 
He  and  the  beneficiaries,  for  a  valuable 
consideration,  assigned  the  policy  to  one 
who  had  no  insurableinterest  In  the  life  ot 
the  Insured.  It  was  held  that  the  assign- 
ment was  against  public  policy.  In  Ala- 
bama Gold  Life  Ins.  Co.  v.  Mobile  Mut. 
Ins.  Co.,  81  Ala.  329, 1  South.  Hep.  5G1,  tbe 
appellant  had  Issued  a  policy  on  tbe  life  of 
Steedman,  who  assigned  it  to  his  creditor. 
Holt,  to  whom,  in  consideratlun  ot  the 
surrender  of  the  policy,  the  appellant  is- 
sued a  paid-up  policy  pa.rable  to  Holt, 
"  assignee,  his  executors,  administrators, ' 
or  assigns, "  the  claim  against  the  com- 
pany to  be  subject  to  proof  of  Interest. 
Holt  assigned  the  policy  to  the  appellee,  by 
which  suit  was  brought  after  the  death  ot 
Steedmau.  It  was  held  to  be  incumbent 
on  the  appellee  to  prove  an  Insurablein- 
terest in  the  life  of  Steedman.  It  was  said 
that  the  assignment  of  a  policy  of  life  in- 
surance to  one  having  no  expectation  ot 
benefit  or  advantagefromthe  continuance 
of  the  life  of  the  innured,  founded  on  rela- 
tions of  biood,  marriage,  or  pecuniary  in- 
terest, to  one  who  is  Interested  in  his 
death,  rather  than  bis  life,  is  obnoxious 
to  all  objections  which  exist  to  the  issue 
of  the  policy  originally  to  such  persons. 
In  Basye  v.  Adams,  81  Ky.  868,  it  was 
said :  "  We  are  unable  to  see  why  the  rule 
recognized  by  all  the  authorities  as  appli- 
cable to,  and  which  renders  invalid,  be- 
cause against  public  policy,  policies  of  life 
insurance  taken  tor  the  benefit  of  a  party 
having  no  insurable  interest  in  the  life  of 
tbe  person  in  whose  name  It  is  issued, 
should  not  be  also  applied  to  an  assign- 
ment of  a  policy  where  the  assignee  has 
no  such  Insurable  Interest. "  In  Price  v. 
Supreme  L>odge  Knights  of  Honor.  68  Tex. 
361,  4  8.  W.  Rep.  633,  those  decisions  which 
hold  invalid  an  assignment  of  a  life  policy 
to  one  having  no  Insurable  Interest  In  the 
life  insured  were  regarded,  in  comparison 
with  those  holding  to  the  contrary,  as  be- 
ing based  upon  the  more  satisfactory  rea- 
soning. It  was  said  that  the  assignee  in 
such  case  becomes  the  holder  of  a  policy 
upon  the  life  of  a  person  whose  early  death 
will  bring  bim  pecuniary  ad  vantage.  "The 
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twnptatlOB  to  bring  abont  tbis   deatb 
presents  itself  as  stronRly  to  blm  as  to  a 

Earty  wbo  originally  effects  Insnrance  for 
Is  own  benefit  upon  the  life  of  another." 
In  Hoffman  ▼.  Hoke,  122  Pa.  St.  877,  16 
Atl.  Rep.  437,  pollciefl  on  the  life  of  Elisa- 
beth Boverman,  taken  with  her  knowl- 
edge and  consent  for  the  benctit  of  ber 
sons,  were  asHlgned  by  the  beneficiaries  to 
Hoke  and  Gayer,  who  had  no  insurable  in- 
terest In  the  life  InRured,  but  who  paid  all 
the  costs  and  assessments  on  the  policies. 
It  was  said  that  the  assignment  was  good 
for  nothing.  Referring  to  the  question  of 
public  policy  involved,  it  was  said  to  be 
the  underlying  principle  of  that  policy 
that  no  one  not  interested  in  the  life  shall 
have  the  benefit  of  the  insurance.  Uee,  al- 
so, Stevens  y.  Warren,  101  Mass.  564.  In 
Cammack  t.  Lewis,  15  Wall.  643,  a  policy 
for  f3,000,  procured  by  a  debtor  at  the 
suggestion  of  a  creditor  to  whom  the  as- 
sured owed  970,  was  assigned  to  the  cred- 
itor to  secure  the  debt  upon  his  promise 
to  pay  the  premiums  and  one-third  of  the 
proceeds  of  the  policy  to  the  widow  of  the 
assured.  It  was  held  that  the  assignment 
was  valid  only  to  the  extent  of  what  the 
assured  owed  the  assignee,  and  such  ad- 
vances as  the  latter  had  made  afterwards 
on  account  of  the  policy.  In  Warnock  v. 
Davis,  snpra.  Grosser,  on  procuring  an  in- 
surance on  his  life,  agreed  with  a  firm  that 
the  latter  should  pay  all  fees  and  assess- 
ments, and  receive  nine-tenths  of  the  pro- 
ceeds of  the  policy.  Pursuant  to  this 
agreement  the  assured  assigned  the  policy 
to  the  firm,  and  the  latter  paid  the  fees 
and  assessments.  No  fraud  was  intended. 
It  was  held  that  the  firm  was  entitled  only 
to  the  amount  so  advanced  by  it.  In  Hel- 
metag's  Adm'r  v.  Miller,  76  Ala.  183,  an  as- 
signment of  a  policy  taken  out  by  a  per- 
son on  bis  own  life  was  beld  to  be  within 
the  principle  and  reason  which  render  void 
an  original  policy  on  the  life  of  a  person  in 
whom  the  person  taking  out  the  policy 
bas  no  insurable  interest;  and  It  was  beld 
that,  whether  the  assignment  be  an  abso- 
lute sale  or  be  by  way  of  collateral  se- 
curity, it  is  only  valid  in  the  hands  of  the 
assignee  to  the  extent  of  the  money  paid 
by  him,  with  interest  thereon.  See,  also, 
Ruth  v.  Katterman.  U2  Pa.  St.  251,  3  Atl. 
Rep.  88:{;  Wegman  v.  Smith,  16  Wkly. 
Notes  Gas.  186;  Cooper  v.  Weaver's  Adm'r, 
(Pa.)  11  Atl.  Rep.  780;  Roller  v.  Moore's 
Adm'r,  86  Va.  512, 10  S.  E.  Rep.  241 ;  Amlck 
T.  Butler.  Ill  Ind.  578,  12  N.  B.  Rep. 
518.  In  Milner  v.  Bowman,  119  Ind.  448. 
21  N.  £.  Rep.  1094,  where  a  certificate  of 
membership  In  a  mutual  benoflt  society 
was  payable  to  the  heirs  or  the  legal  rep- 
resentatives of  the  member,  it  was  held 
that  the  beneficiaries  had  nu  vested  inter- 
est prior  to  the  deatb  of  the  member,  and 
that  he,  by  an  indorsement  on  the  certifi- 
cate, might  designate  another  beneficiary 
having  no  insurable  interest  in  the  life  of 
the  member,  who  himself  paid  the  dues  un- 
til his  death.  In  the  opinion  it  was  said : 
"  Where  the  person  himself  in  good  faitb 
makes  the  contract,  procures  the  insur- 
ance on  bis  own  life,  and  pays  the  pre- 
miums. It  is  Immaterial  whether  the  bene- 
ficiary designated  hy  him,  or  the  assignee 
of  the  policy,  bas  any  Insurable  interest  in 


the  life  of  the  insured  or  not.  *  In  S  May, 
Ins.  (Sd  Ed.)  S  398a,  In  a  discassion  of  the 
doctrine  that  the  assignment  of  a  policy 
to  one  without  interest  in  the  life  is  as  ob- 
jectionable as  the  taking  oat  of  a  policy 
without  insurable  Interest,  it  is  said: 
"The  true  line  Is  tbe  activity  and  responsi- 
bility of  the  assured,  and  not  the  interest 
of  tbe  person  entitled  to  the  funds.  It  is 
well  established  that  a  man  may  take  out 
a  policy  on  his  own  life,  payable  to  any 
person  he  pleases;  and  it  is  drawing  a  dis- 
tinction without  a  difference  to  bold  that 
be  cannot  take  out  a  policy  and  after- 
wards transfer  its  benefits.  An  assign- 
ment by  the  beneficiary,  or  by  an  assignee, 
unless  with  the  consent  of  the  'life.'  ia, 
however,  a  very  different  matter,  and  in- 
volves what  seems  to  be  the  real  evil  that 
tbe  law  is  blunderingly  seeking  to  exclude, 
viz..  tbe  obtaining  by  B.  of  insurance  on 
the  life  of  A.  in  contradistinction  to  Its  at- 
tainment by  A.  for  B.'s  benefit." 

It  does  not  appear  by  the  complaint  be- 
fore us  whether  or  not  the  policy  on  the 
life  of  Catherine  Hahn  was,  by  Its  terms, 
payable  to  tbe  assigns  of  the  beneficiary, 
or  whether  or  not  the  insurance  company 
assented  to  tbe  assignment  thereof.  Tbe 
character  of  the  Indebtedness  of  Jacob 
Hafan  to  tbe  first  assignee,  or  when  ur 
how  It  originated,  is  not  shown.  Tbe 
date  of  the  policy  is  not  given,  nor  is  it 
shown  whether  or  not  it  was  taken  out 
for  the  purpose  of  asslgninK  it  to  the  cred- 
itor of  the  beneficiary.  It  does  not  ap- 
pear that  the  transaction  was  a  matter 
of  merespeculation  on  tbe  part  of  the  first 
assignee  In  tbe  life  of  another.  The  in- 
strument of  assignment  recites  that  "Ja- 
cob Hahn  is  indebted  to  Joseph  H.  Defreea 
In  the  sum  of  two  thousand  dollars,"  tbe 
full  amount  of  the  policy ;  and  it  provides, 
not  for  the  payment  of  tbe  premiums  by 
the  assignee,  hut  by  the  assured  and  tbe 
insured  and  the  appellant.  It  does  not 
appear  at  what  prices  any  assignment 
after  the  first  one  was  made.  In  Insur- 
ance Co.  V.  Haisard.  supra,  importance 
was  attached  by  the  court  to  the  fact 
that  tbe  assignment  was  to  one  who 
bought  the  policy  as  a  matter  of  specula- 
tion, without  any  insurable  Interest  in 
the  life  Insured.  When  the  case  is  consid- 
ered in  connection  with  what  is  said  con- 
cerning the  same  assignment  in  Insurance 
Co.  V.  Sefton,  53  Ind.  380,  it  is  manifest 
that  it  was  Intended  to  lay  much  stress 
upon  the  fact  that  the  assignee  had  no  In- 
surable interest.  In  the  case  last  men- 
tioned the  question  was  said  to  be 
"whether  HaEiurd  could  purchase  the 
policy  from  Cone,  and  take  an  assignment 
thereof  from  Cone  to  himself,  for  his  own 
benefit,  so  as  to  vest  tbe  title  in  himself, 
be  not  having  an  Insurable  interest  in  tbe 
llfeof  Cone."  "This  question, "the  learned 
judge  goes  on  to  say,  "  was  before  us  in 
the  case  of  Insurance  Co.  v.  Uazzard,  41 
Ind.  116,  in  which  we  decided  that  be 
could  not  thus  take  and  hold  the  policy 
by  assignment.  •  •  •  We  might  say, 
however,  that  after  the  death  of  tbe  in- 
sured there  would  seem  to  be  no  reason 
why  the  policy  might  not  be  transferred, 
by  those  having  the  right  to  make  the 
transfer,  to  any  one  wbo  might  choose 
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to  purchase.  Doabttees,  also,  a  person 
may  take  a  policy  upon  bis  own  life,  and 
by  the  terms  of  the  policy  appoint  a  per- 
son to  receive  the  money  in  case  of  his 
death  during  the  existence  or  the  policy. 
»  •  ♦  This  is  all  in  entire  harmony  with 
the  proposition  that  a  party  cannot  take 
by  assignment  (rom  the  Insured,  and 
hold  for  his  own  benefit,  a  policy  on  the 
life  of  one  in  whose  life  he  has  no  insura- 
ble interest."  Reference  was  made  to  the 
statement  in  Hntson  v.  Merrifleld,  51  Ind. 
24,  that  "the  party  holding  and  owning 
such  a  policy,  whether  on  the  life  of  an- 
other or  on  his  own  life,  has  a  valuable 
interest  in  it,  which  he  may  assign  either 
absolutely  or  by  way  of  security,  and  it 
Is  assignable  Ilkt)  any  other  chose  in  ac- 
tion." Concerning  this  statement  it  was 
said:  "Such  policy  Ih,  doubtless,  assigna- 
ble, and  assignable  like  any  other  chose  in 
action ;  but  it  Is  not  stated  in  the  opin- 
ion, nor  does  it  necessarily  follow  from 
what  is  stated,  that  it  is  assignable  to  a 
person  incapable,  by  reason  of  public  poli- 
cy, of  receiving  the  assignment.  It  may 
be  added  that,  when  the  policy-holder  dies 
before  the  death  of  the  party  whose  life  is 
insured,  perhaps  the  administrator  of  the 
bolder  could,  for  tbe  purpose  of  convert- 
ing the  assets  into  money  and  settling  up 
the  estate  in  dun  course  of  law,  sell  the 
policy  to  any  one  who  might  choose  to 
become  the  purchaser. "  It  cannot  be  dis- 
puted that,  If  the  policy  had  been  taken 
out  by  Jacob  Hahn  upon  his  own  life,  he 
might  have  assigned  it  to  his  creditor  as 
collateral  security.  What  motive  influ- 
enced the  taking  of  the  policy  upon  the 
life  of  the  debtor's  wife  we  do  not  know. 
It  has-been  held  that  at  common  law  a 
person  has  not  an  insurable  interest  la 
the  life  of  his  wife  merely  in  the  character 
of  husband.  Insurance  Co.  v.  Brant,  47 
Mo.  419.  But  upon  this  qnestion  we  make 
BO  decision.  In  the  case  before  us  the  per- 
son whose  life  was  insured,  being  under 
coverture,  Joined  with  her  husband,  the 
beneficiary,  in  the  first  assignment  of  the 
policy  to  her  husband's  creditor,  and 
united  with  her  husband  and  the  appellant 
in  the  agreement  that  they  would  pay 
each  and  every  year  a  certain  sum  on  the. 
premium  to  become  due  on  said  Insurance, 
said  sum  to  be  payable  on  or  before  said 
premium  should  become  due  and  payable 
according  to  the  termsof  said  policy;  and 
that.  If  the  same  was  not  so  paid,  said 
creditor  or  first  assignee  should  have  the 
light  to  recover  the  same  from  each  and 
either  of  them.  It  Is  shown  that  after  her 
husband's  death  she,  for  a  valuable  con- 
sideration, not  otherwise  stated,  ratified 
said  agreement  or  obligation,  and  made 
certain  payments  thereon  to  said  first  as- 
signee. It  has  been  held  by  the  court  be- 
low that  she  is  not  bound  by  the  agree- 
ment to  make  payments  on  premiums. 
It  does  not  appear  that  she  consented  to 
any  of  the  subsequent  assignments,  ex- 
cept so  far  as  may  l)e  said  to  follow  be- 
cause of  her  consent,  as  above  shown,  to 
the  first  one,  made  to  her  husband's  cred- 
itor. The  policy  is  now  held  under  an  as- 
signment made  since  the  death  of  her  hus- 
band and  his  creditor,  the  first  assignee, 
to  a  stranger,  who  'las  an  Interest  in' her 


early  death,  rather  than  in  the  contin- 
uance of  her  life.  If  the  transaction  be  up- 
held, there  Is  no  telling  who  may  thus  be- 
come interested  in  her  death.  We  feel  con- 
strained to>decIde  that  for  the  appellee  to 
hold  the  policy  In  question,  upon  the  life 
of  Catherine  Hahn,  is  contrary  to  public 
policy.  If  this  be  so,  the  agreement  to 
keep  the  premiums  paid  up  for  the  benefit 
of  the  assignee  cannot  he  enforced,  by  the 
appellee.  "Therefore  we  must  hold  that 
the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  caiii^e  ol  action.  The 
judgment  is  reversed,  with  costs,  and  the 
cause  Is  remanded,  with  instructions  to 
sustain  the  demurrer  to  the  complaint. 


Barrett  et  «/.  v, 


(2  iDd.  A. 

Johnson. 


25) 


(Appellate  Court  of  Indiana.    June  9, 1891.) 
Leases  —  Construction  —  Kecotbby  of  Posses- 
sion. 

1.  In  an  action  for  possession  of  real  estate, 
It  is  not  necessary  that  a  oopy  of  a  lease,  under 
un  assignment  of  which  plaintiff  claims,  be  filed 
with  the  complaint. 

2.  A  bond,  which  provided  that  inconsidera- 
tlon  of  the  payment  oi  $75  cssli  and  the  balance 
13  months  from  date  the  obligor  would  convey 
by  warranty  deed  a  certain  lot,  was  Indorsed 
that  the  obligor  might  refuse  to  give  or  the  obli- 
gees to  take  a  deed  at  the  end  of  12  months,  and 
the  t75  should  be  applied  as  rent  at  $6  per  month. 
Held,  that  this  indorsement  converted  the  instru- 
ment into  a  lease,  and  the  term  of  one  in  posses- 
sion thereunder  was  the  period  paid  for  by  the 
cash  payment  at  the  rate  of  six  dollars  per  month. 

Appeal  from  circuit  court,  Posey  coun- 
ty; R.  D.  Richardson,  Judge. 

J.  Kilroy  and  kV.  &'.  Jnckson,  for  appel- 
lants. V.  O.  Barkftr  and  Q.  V  Ueatiea,  for 
appellee. 

Crumpaokrr,  J.  This  action  was  com- 
menced by  Johnscm  against  Barrett  and 
Varner  to  recover  the  possession  of  a  par- 
cel of  real  estate  in  Posey  county  under  a 
written  lease.  The  complaint  alleges  that 
one  William  Price  was  the  owner  of  the 
property,  and  on  the  Bth  day  of  April, 
1889,  he  executed  a  written  lease  to  one  J. 
R.  Bryon,  whereby  he  demised  the  prem- 
ises to  him  for  a  term  of  five  years  From 
the  16th  day  of  May,  1889;  that  said  lease 
was  duly  executed  and  recorded;  and  said 
Bryon,  by  an  Instrument  in  writing,  sold, 
assigned,  and  transferred  said  leasehold 
to  the  plalntin  for  a  valuable  considera- 
tion, and  he  was  entitled  to  the  posses- 
sion of  the  premises;  but  the  defendants 
unlawfully  and  without  right  withheld 
the  same  from  him.  An  answer  In  general 
denial  was  filed,  and  the  cause  was  tried 
by  the  court,  and  resulted  in  a  finding 
and  Judgment  for  the  plaintiff  for  poHscs- 
sum  and  damages.  A  motion  for  a  new 
trial  was  filed  by  the  defendants,  which 
was  overruled,  and  they  excepted,  and 
they  now  prosecute  this  appeal,  assigning 
as  error,  for  the  reversal  of  the  Judgment, 
(1)  that  thecomplaint  does  not  state  facts 
sufilcient  to  constitute  a  cause  of  ac- 
tion; (2)  error  in  overruling  the  motion 
for  a  new  trial.  The  only  objection  to 
the  complaint,  made  by  counsel  for  appel- 
lants, is  that  no  copy  of  the  lease  was  filed 
with  it  as  an  exhibit.  This  was  not  nec- 
essary.   A   written  instrument,  which  is 
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not  the  fonndation  of  an  acMon,  bat  Is 
only  evirlence  ot  the  title  asserted,  need 
not  be  Bet  out  with  the  complaint.  Muni- 
ments of  title  do  not  constitute  the  foun- 
dation ot  an  action  tor  the  recovery  of 
real  estate  within  the  meanin^^  of  section 
862  of  the  Code,  and  It  woald  be  improper 
to  file  the  originals  or  copies  with  a  com- 
plaint In  such  cases.  Bausch  v.  Trustees, 
107  Ind.  4.  8  N.  E.  Eep.  25:  Whipple  v.  She- 
waiter,  91  Ind. 114;  Boyd  v.  Oivey,  82  Ind. 
294;  BagsdHle  v.  Parrish,  74  Ind.  191. 
There  Is  no  more  reason  tbr  requiring  a 
copy  of  the  lease  to  be  filed  with  the  com- 
plaint In  tblA  case  than  there  would  be  to 
require  an  owner  in  an  action  to  recover 
the  possessinn  of  bis  real  estate  to  tile 
with  his  complaint  copies  of  all  ot  the 
deeds  and  instruments  forming  his  phain 
of  title.  Besides,  In  actions  founded  upon 
written  instruments  within  the  meanius 
of  the  statute,  a  failure  to  file  the  proper 
exhibits  with  the  complaint  must  be  tak- 
en advuntuge  of  In  the  trial  court  to  be 
made  available  on  appeal;  otherwise  the 
omission  will  be  cured  by  the  verdict. 
School  Tp.  V.  Hay,  107  Ind.351,8N.  E.Rep. 
220.    The  complaint  is  sufficient. 

The  other  assignment  presents  but  a 
single  question,  viz.,  the  adequacy  of  the 
evidence  to  support  the  finding.  It  was 
admitted  at  the  trial  that  Price  was  the 
owner  of  the  real  estate  In  controversy, 
and' on  the  5th  day  of  April,  1889,  he  gave 
Bryon  a  ■written  lease  therefor  for  five 
years  from  the  16th  day  of  May,  1889, 
which  lease  was  duly  executed  and  record- 
ed, and  subsequently  Bryon  sold  and 
transferred  the  leasehold  by  a  written  in- 
strument of  assignment  to  the  appellee, 
who  demanded  possession  before  the  com- 
mencement of  the  action.  It  wa^  also  es- 
tablished by  the  evidence  that  on  the  15th 
day  of  May,  1888,  Price  executed  a  written 
iustrument  in  the  form  of  a  title-bond  to 
said  Bryon  and  one  J.  B.  Covington, 
whereby  he  undertook  to  convey  the  real 
estate  in  dispute  to  them  upon  certain 
conditions.  This  instrument  was  modi- 
fled  at  the  time  of  its  execution  by  an  in- 
dorsement written  upon  it,  and  is  as  fol- 
lows: "Title  Bond.  Know  all  men  by 
these  presents,  that  I,  William  Price,  am 
held  and  bound  unto  J.  B.  Covington  and 
J.  B.  Bryon  In  the  sum  ot  two  hundred 
and  fifty  dollars.  The  condition  of  this 
obligation  is  such  that,  whereas,  I  have 
this  day  sold  to  said  Covington  and  Bry- 
on the  following  real  estate:  Lot  number 
one,  (l,)in  Price's  first  addition  to  Price's 
station,  in  the  county  of  Posey  and  state 
of  Indiana,  on  the  following  terms :  Sev- 
enty-five dollars  down,  and  thereat  twelve 
months  from  date.  Now,  If.  on  full  pay- 
ment for  said  real  estate  according  to  the 
terms  aforesaid,  I  shall  convey  said  lands 
to  said  Covington  and  Bryon  in  fee  by  a 
good  warranty  deed,  then  this  bond  shall 
be  void. "  This  was  indorsed  upon  the 
back  thereof:  "The  within  obligation  is 
only  on  condition,  at  the  end  of  twelve 
months,  the  said  William  Price  shall  have 
the  right  to  refuse  a  deed,  but  the  seven- 
ty-five dollars  shall  go  towards  paying 
rent  on  said  lot  at  the  rate  of  six  dollars 
per  month.  The  said  Covington  and  Bry- 
on shall  hare  the  right  also  to  let  the  sev- 


enty-five dollars  go  as  rent  it  tbey  do  not 
wish  to  buy  said  lot  at  the  end  ot  twelve 
mouths."  The  modification  utterly  de- 
stroyed the  obligatory  character  of  the 
bond  as  such,  and  practically  converted  it 
into  a  lease.  As  a  contract  tor  the  sale  of 
the  real  estate  Itisnotentorceable  against 
either  party,  and  It  was  admitted  upon 
the  trial  that  both  partit-s  treated  it  as  a 
lease  from  the  date  of  Its  execution,  and 
the  trial  court  construed  It  upon  that  the- 
ory. On  the  24th  day  of  September.  1888, 
Covington  and  Bryon  sold  and  asslKued 
the  leasehold  created  by  this  contract  to 
the  ai>pellant8,  and  they  went  into  pos- 
session under  It.  The  sum  named  in  the 
contract  was  all  paid  at  the  date  of  the 
exet-ution  thereof.  It  is  obvious  that  the 
result  of  this  appeal  must  depend  upon  the 
term  ot  the  tenancy  created  by  the  con- 
tract under  which  appellants  were  In  pos- 
stssion.  It  is  insisted  in  their  behalf  that 
their  possession  was  rightful  under  either 
one  of  two  interpretations  which  the  con- 
tract bears,  viz. :  Flnsti  the  term  created* 
being  of  an  indefinite  and  uncertain  dura- 
tion, carries  it  within  the  class  of  general 
tenancies  designated  as  tenancies  from 
year  to  year,  requiring  three  months'  no- 
tice to  terminate,  which  wasnotgiven ;  or, 
second,  if  the  term  shall  be  held  definite 
and  certain.  It  was  only  tor  a  year,  and 
the  rental  forthat  period,  atthe  rate  fixed 
by  the  contract,  would  amount  to  only 
seventy-two  dollars;  and,  the  lessor  hav- 
ing accepted  seventy-five  dollars,  the  ex- 
cess would  apply  upon  another  rental 
year,  and  secure  to  the  lessees  the  right  to 
bold  the  premises  an  additional  year  upon 
the  terms  of  the  contract.  It  is  true  that 
all  general  tenancies  in  which  no  term  is 
fixed  are  made  by  statute  tennnciea  from 
year  to  year,  requiring  notice  to  terminate 
them.  It  1h  also  the  law  that  where  the 
time  is  definite  and  certain  in  a  lease,  it 
will  expire  by  limitation,  and  no  notice  to 
quit  Is  necessary.  In  the  contract  under 
consideration  there  was  no  tenancy  for  a 
year.  The  provisions  relative  to  the  pay- 
ment ot  purchase  money  and  the  execu- 
tion of  the  deed  atthe  explriition  of  the 
year  were  entirely  taken  out  ot  the  con- 
tract by  the  modification  and  the  con- 
struction placed  upon  it  by  the  parties. 
Leases  should  be  construed  as  all  other 
contracts,  with  reference  to  discovering 
the  Intention  of  the  parties  from  the  in- 
struments taken  us  a  whole.  Where  a 
lease  is  given  contalnlngno  express  provis- 
ions respectinglts  duration,  but  providing 
for  the  payment  ot  a  sum  in  gross,  which 
shall  be  {wicredited  upon  rent  at  a  given 
rate  per  month,  in  the  absence  of  any  oth- 
er evidence  of  Intention  it  may  be  fairly 
inferred  that  the  parties  intended  to  cre- 
ate a  tenancy  tor  the  term  for  wliich  the 
sum  named  would  pay  at  the  stipulated 
rate  per  month.  Applying  this  rule  to 
the  case  before  us,  the  term  of  apijellants' 
tenancy  was  12J{  months,  and  it  had  ex- 
pired by  limitation  before  the  commence- 
ment of  the  action.  This  construction  ol 
the  lease  disposes  of  the  questfons  pre- 
sented adversely  to  the  appellants. 

No  question  has  been  raised  concerning 
the  jurisdiction  of  this  court  over  the  sub- 
ject-matter ot  this  appeal;  and,  that  It 
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may  be  nnderetood  that  the  qnestlon  wae 
not  overlooked,  we  have  concladed  to  ez- 
presa  oar  opinion  briefly  npon  the  Bab]ect, 
which  we  Bball  do  upon  the  case  present- 
ed by  the  whole  record.  The  act  eatab- 
lishlng  the  appellatecoartgave  it  JnrlBdic- 
tion  in  all  "actions  between  landlord  and 
tenant  for  the  recovery  of  the  poRsesBion 
of  the  leased  premlees. "  This  case  is  not 
between  parties  directly  suBtaining:  to 
each  other  the  relation  of  landlord  and 
tenant,  bat  it  Is  for  the  recovery  of  leased 
premlseB  nnder  a  lease;  and  the  only  qneB- 
tions  lor  decision  relate  to  the  construc- 
tion of  a  lease.  It  the  action  had  been 
brought  by  tho  owner,  the  same  questions 
•would  have  been  involvecl;  yet  there 
would  have  been  no  doubt  of  the  authori- 
ty of  this  court  to  have  passed  upon  the 
appeal.  If  the  owner  of  realty  burdened 
with  a  leasehold  should  sell  it  subject  to 
the  lease,  the  covenants  in  the  lease  which 
run  with  tbe  soil  would,  of  course,  inure 
to  the  benefit  of  tbe  purchaser,  and  at  its 
termination  he  could  maintain  a»  action 
againit  the  tenant  for  possessioq  as  a 
tenant  holding  over.  There  would  be 
that  privity  of  estate  between  them  that 
wonld  give  rise  to  tbe  relation  of  landlord 
and  tenant  by  construction  of  law.  If  the 
owner  should  dispose  of  an  estate  for 
years  extending  beyond  the  eziating  lease- 
hold, nil  covenants  inuring  to  the  benefit 
of  the  possession  could  be  enforced  by  the 
tenant  for  years,  and  at  the  expiration  of 
the  lease  he  could  maintain  an  action  in 
his  own  name  lor  the  recovery  of  the  pos- 
sessiou  from  tbe  lessee;  and  tor  the  pur- 
poses ot  such  action  the  tenant  ot  tbe  es- 
tate for  years  would  be  endowed  with  the 
riglits  of  the  landlord,  and  a  constructive 
relation  of  landlord  and  tenant  would  ex- 
ist between  him  and  tbe  tenant  holding 
over.  Section  5218,  Rev.  St.  1881,  provides 
that  "alienees  of  lessors  and  lessees  ol  land 
shall  have  tbe  pame  legal  remedies  in  rela- 
tion to  such  lands  a«  their  principals."  In 
our  opinion,  all  actions  for  the  recovery  of 
tbe  possession  ot  premisea  undei'a  lease,  in- 
volving no  questions  except  such  as  arise 
upon  the  construction  of  the  lease,  are 
properly  appealable  to  this  court.  Judg- 
ment affirmed,  with  costs. 


a  Ina.  A.  666) 

Matti.er  V.  Stranomeieb  et  al. 
(Appellate  Court  of  Indiana.    May  29, 1891.) 
XTklawfcl  Detaiker — Failubb  to  Repaib. 
In  an  action  for  unlawful  detainer  by  a 
landlord  on  account  of  non-payment  of  rent,  the 
issue  was  whether  the  landlord  had  agreed  to  re- 
pair the  premises.    The  direct  evidence  in  regard 
to  the  alleged  agreement  was  equally  balanced, 
bat  it  appeared  ttiat  the  landlord  had  made  some 
of  the  repairs.    Held,  that  the  fact  of  bis  making 
such  repairs  was  not  such  evidence  of  the  agree- 
ment as  to  warrant  the  reversal  of  a  Judgment 
for  the  landlord. 

Appeal  from  circuit  court,  Marlon  coun- 
ty ;  L.  HowuAND,  Judge. 

Hill  A  Brifrht,  tor  appellant.  B.  J.  Ev- 
erett, for  appellees. 

Crumpacker,  J.  Louise  Strangmeier  et 
al.  sued  Francis  J.  Mattler  for  the  posses- 
sion of  a  dwelling-bouBethey  had  rented  to 
him,  because  ot  his  alleged  failure  to  pay 


tbe  rent  due.  A  notice  to  quit  on  arconnt 
of  bis  being  in  arrears  in  payment  of  rent 
was  given  tbe  tenant  more  than  10  days 
before  tbe  suit  was  brought.  The  plain- 
tiffs below  had  judgment  tor  posseiision 
and  damages  tor  detention.  A  motion 
tor  a  new  trial  was  filed  and  overruled, 
and  exceptione  saved.  The  sole  question 
presented  to  us  for  decision  relates  to  the 
sufficiency  of  the  evidence  to  sustain  tbe 
finding  and  judgment.  The  appellant  lu- 
sists  that  at  the  time  lie  rented  the  prop- 
erty in  controversy  the  appellees  agreed 
to  make  certain  repairs  upon  it  necessary 
to  render  it  tennntable,  which  they  whol- 
ly failed  to  do,  consequently,  the  use  ot 
the  premises  was  worthless.  The  law 
impliea  no  covenant  to  repair  on  the  part 
of  the  .landlord,  so  the  question  here  is 
whether  there  was  an  express  agreement 
to  repair.  Appeiia.it  and  his  wife  both 
testified  that  the  appellees  agreed  to  put 
the  honse  in  a  good  condition  of  repair  at 
tbe  time  it  was  rented,  and  as  part  of  the 
rental  contract,  and  that  in  recognition 
of  their  obligation  they  subsequently  re- 
placed several  panels  ot  window-glass 
which  had  been  broken.  Two  of  the  ap- 
pellees— those  who  made  the  contract— de- 
nied ever  having  agreed  to  repair  tbe 
premises,  but  said  they  positively  refused 
to  do  so.  They  admitted  having  put  in 
the  window-glass,  but  insist  that  that 
was  done  gratuitously.  Tnere  was  an  ir- 
reconcllable  conflict  in  the  evidence,  and  It 
was  the  duty  of  the  trial  court  to  deter- 
mine which  side  should  be  accredited. 
"We  cannot,  therefore,  interfere  with  tho 
findingand  judgment.  The  mere  fact  that 
the  appellees  made  some  repairs  volna- 
tarily  could  create  no  liability  to  make 
additional  repairs.  Judgment  affirmed, 
with  costs. 


~"~~~~  a  Infl.  A.  481) 

MoRKis  et  al.  v.  Goodwin  et  al. 
(Appellate  Court  of  Indiana.    May  87, 1891. ) 

S^BMOOB  ARD  VbSSBI  —  GVABDIAN  AlTD  WaBD. 

1.  Although  a  contract  made  by  a  guardian 
for  the  sale  of  bis  ward's  land  before  oDtainlag 
leave  of  court  to  sell  is  not  enforceable,  yet, 
where  the  guardian  afterwards  obtains  leave  to 
sell,  Euid  is  willing  and  able  to  convey  good  title 
within  the  time  limited  by  the  contract,  tbe  ven- 
dee cannot  recover  back  money  paid  by  him  on 
account  of  the  purchase. 

3.  An  order  of  court  authorizing  a  guardian 
to  sell  his  ward's  land,  providing  for  tlie  giving 
of  a  deed,  but  fixing  no  terms  for  the  payment 
of  the  purchase  price,  and  which  shows  an  ap- 
praisement of  the  laud  at  $16,000  and  the  iiling  of 
an  additional  bond  for  only  125,000,  is  so  irreg- 
ular that  title  founded  upon  it  is  not  marketable. 

Appeal  from  circuit  court,  Vanderburgh 
county;  William  F.  Parbktt,  Judge. 

Gilchrist  A  De  Bruler  and  Sbackleford  & 
Vattce,  for  appellants.  J.  S  &  C.  Bueban- 
an  and  Peter  Maler,  tor  appellees. 

Obdmfackkb,  J.  Frederick  W.  Brink- 
mcyer  was  the  owner  of  certain  real  estate 
in  Vanderburgh  county,  upon  which  there 
were  buildings,  machinery,  tools,  and  im- 
plements, used  for  tbe  manufacture  of 
brick.  He  was  in  partnership  with  George 
Lant  in  the  manufacture  of  brick  on  said 
premises.  Tbe  firm,  as  Buch,  had  no  in- 
terest in  the  real  estate  or  fixtures,  but 
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owned  the  tools,  implements,  and  other 
personal  property,  which  were  of  the 
valae  of  aboDt  92,000.  Brlakmeyer  be- 
came Incompetent  to  manage  his  alTalrs 
on  account  of  unsoundness  of  mind,  and 
was  so  adjudged  by  the  VanderbarKh  cir- 
cuit court  in  a  proper  proceeding,  and 
Cave  J.  Morris  was  appointed  guardian 
for  his  estate.  The  estate  of  said  ward 
and  thebnsiness  of  said  firm  were  involved 
ii:  indebtedness  to  a  large  amount,  and  it 
became  necessarj'  to  sell  the  real  estate 
and  machinery  used  in  the  manufacture  of 
brick  by  suid  firm,  to  discharge  debts  and 
prevent  sacrifice;  and  on  theTtb  day  ot 
.lone,  1887,  the  guardian  entered  into  a 
written  contract  with  .Tohn  J. and  George 
R.  Goodwin  for  the  sale  of  theentire  prop- 
erty to  them,  including  that  which  be- 
longed to  the  firm.  Tor  917,000,  to  be  paid 
in  cash,  on  condition  that  Lant  would 
Join  in  the  sale,  and  that  Brinkmeyer's 
wife  would  convey  her  interest  in  the  real 
estate  to  such  purchasers,  and  upon  the 
farther  condition  that  theguardian  should 
obtain  authority  from  the  Vanderborgh 
circuit  court,  enabling  him  to  make  snch 
sale.  The  contract  provided  that  the  sale 
stiould  heconsummated  within  two  weeks 
from  the  date  thereof,  and  that  the  ven- 
dors should  convey  the  property  b7''good 
and  perfect  title."  Four  hundred  dollars 
were  paid  upon  the  purchase  at  the  date 
of  the  execution  of  the  contract,  which 
sum  was  to  be  forfeited  to  the  vendors  if  the 
purchasers  should  fall  to  perform  the  con- 
tract; but  it  was  to  be  returned  to  them  H 
the  vendors  for  any  reason  failed  to  per- 
form. At  the  same  time  the  purchasers  en- 
tered into  a  written  contract  with  Lant. 
by  the  terms  of  which  he  agreed  to  sell 
all  of  his  interest  in  the  firm  business  and 
property  if  the  sale  by  the  gnardian 
should  be  consummated.  He  was  to  have 
91,000  for  his  interest,  and  received  one- 
half  of  the  advanced  payment.  After  the 
execution  of  the  contracts,  the  guardian 
filed  a  petition  in  the  Vanderburgh  circuit 
court  showing  the  condition  of  his  ward's 
estate,  the  necessity  for  the  sale  of  the 
realty,  and  the  contract  he  had  entered  In- 
to with  Goodwin  &  Goodwin,  and  asked 
authority  to  carry  out  Its  provisions,  and 
execute  a  deed  conveying  the  property  to 
the  purchasers.  Upon  this  petition  the 
court  found  that  the  interest  ot  the  ward's 
estate  would  be  promoted  by  the  accept- 
ance of  the  proposition,  and  appointed 
appraisers  to  appraise  the  property. 
They  reported  inataater,  and  fixed  the 
value  of  the  word's  interest  in  the  proper- 
ty at  91B.000,  whereupon  the  guardian  ex- 
ecuted his  additional  bond  in  the  sum  of 
925,000,  with  surety  approved  b.vthecourt, 
and  the  order  continued,  directing  the 
guardian  to  publish  notice  of  sale  for  10 
days  in  a  daily  paper  In  Evansvllle,  and, 
at  the  expiration  of  such  time,  if  he  hart 
not  received  a  higher  bid,  he  was  directed 
to  convey  the  property  at  once  by  deed 
to  Goodwin  &  Goodwin.  No  terms  were 
fixed  for  the  payment  of  the  purchase 
money  In  the  order,  and,  altogether,  it 
was  very  unusual  in  its  provisions.  The 
order  was  entered  on  the  9th  day  of  .Tune, 
and  on  the  2l8t  day  of  that  month  the 
purchasers  paid  9300  more,  and  the  par- 


ties, by  written  agreement  Indorsed  upon 
the  contract,  extended  the  time  of  per- 
formance four  days.  This  modification 
was  as  follows:  "Rec'd  on  the  within 
contract  five  hundred  dollars,  and  the  op- 
tion is  extended  to  Saturday,  the  %th  day 
of  June,  at  2  o'clock  p.  m.  If  Peter  Maier 
shall  then  decide  that  the  title  to  said  real 
estate  Is  defective,  said  sum  is  to  be  re- 
turned, if  the  parties  of  the  second  part 
elect  not  to  consummate  the  contract; 
otherwise,  said  sum  is  to  be  retained  by 
us. "  Signed  by  the  guardian  and  Lant. 
The  purchasers  decided  not  to  complete 
the  contract  at  the  expiration  of  the  time, 
and  demanded  the  return  of  the  money 
they  had  advanced,  which  was  refused. 
They  then  filed theirconiplaint  againsttbe 
guardian  and  Lant  in  three  paragraphs 
for  the  recovery  of  the  money  advanced 
upon  the  purchase,  declaring.  In  various 
forms,  the  making  of  the  contract  and  the 
payments  thereon,  and  the  inability  of 
the  gnardian  to  give  a  good  title,  and  the 
fact  that  Mr.  Maier  had  decided  the  guard- 
inn's  authority  defective,  and  that  he 
could  not  convey  an  indefeasible  title. 
The  defendants  appeared  and  fiied  sepa- 
rate answers,  setting  out  the  same  de- 
fense. They  alleged  that  the  guardian 
had  procured  a  sufficient  order  from  the 
court  authorizing  him  to  sell  and  convey 
the  property,  and  that  he  was  always 
able,  ready,  and  willing  to  conclude  the 
sale,  and  that  Lant  and  Brinkmeyer's  wife 
stood  ready  and  willing  to  convey  their 
Interests  in  the  property.  The  order  ot 
court  authorizing  the  guardian  to  sell  the 
property  was  embodied  into  each  answer 
in  such  a  manner  that  it  became  part  of 
it,  and  the  averments  were  such  that  the 
guardian's  ability  to  convey  by  good  title 
was  made  dependent  upon  the  validity  of 
the  order.  A  demurrer  was  filed  to  the 
answer  of  each  defendant,  and  sustained, 
and  the  defendants  severally  excepted, 
and  declined  to  further  plead;  whereupon 
Judgment  was  rendered  against  them  for 
the  amount  of  the  advance  paymentsi,  in- 
terest, and  costs.  Errors  are  assigned 
which  raise  for  decision  the  correctness  of 
the  ruling  of  the  trial  court  upon  the  de- 
murrer to  the  answer  of  each  appellant. 

It  is  insisted  on  b^alf  of  appellants  that 
the  answers  showed  sufflclent  authority 
for  the  guardian  to  convey  the  property 
by  good  title,  and  that,  it  he  stood  i-eady 
to  perform  the  contract,  the  purchasers 
could  not  recover  the  money  advanced 
thereon,  even  though  performance  of  the 
contract  could  not  have  been  enforced; 
also,  that  if  the  contract  were  wholly 
void,  the  appellees  were  chargeable  with 
notice  of  its  character  when  they  advanced 
the  money  upon  the  purchase,  and  did  not 
pay  It  through  fraud  or  mistake  of  fact; 
consequently,  they  should  not  be  allowed 
to  recover  it  back.  Upon  appellees'  be- 
half it  is  claimed  (1)  that  the  contract  was 
wholly  unauthoriiied  by  law,  and  void, 
and  that  they  could  recover  the  money 
paid  upon  It  as  being  advanced  without 
consideration;  (2)  that  the  order  of  court 
set  out  in  the  answer  disclosed  such  irreg- 
ularities and  defects  as  would  render  a 
deed  by  the  gnardian,  based  upon  it,  in- 
valid.   It  is  not  usual  for  a  guardian,  be- 
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tore  obtalnlug  permlsBlon  from  court,  to 
'Contract  tor  the  Bale  uf  his  ward'8  realty, 
and  receive  money  advanced  upon  thecon- 
.  tract.  The  duties  of  a  guardian  are  g:en- 
€rally prescribed  bylaw,  and  his  antliorlty 
to  Bell  real  estate  depends  upon  express 
authority  from  the  court  under  vrhoae  Ju- 
rlBdlctiun  he  acts,  granted  in  strict  con- 
tormlty  to  the  statutea  regulating  the 
guardianship  upon  such  matters.  All  who 
deal  with  a  guardlaa  are  bound  to  l<now 
the  circumscribed  character  of  his  powers. 
It  Is  obvious  that  performance  of  the  con- 
tract Involved  In  the  case  before  us  could 
not  have  been  speriflcally  enforced  by 
either  party,  nor  damages  recovered  forits 
breach.  The  enforceable  quality  of  thecon- 
tract,  however, Is  not  necessarily  Involved 
In  the  solution  of  the  questions  presented 
to  as  by  the  record.  If  one  pays  money  un- 
der a  parol  contract  for  the  sale  of  real  es- 
tate, the  contract  cannot  be  enforced  by 
either  party  under  ordinary  circumstances; 
yet.  If  the  vendor  either  declines  to  per- 
form the  contract,  or  is  unable  so  to  do, 
the  vendee  may  recover,  the  money  ad- 
vance<}  upon  the  pnrubase.  Such  contracts- 
are  not  void,  but  no  power  is  given  in  the 
law  for  their  enforcement.  Day  v.  Wil- 
son, 88  Ind.  463;  Dotson  v.  Bailey,  76  Ind. 
434 ;  Dantielser  v.  Cnol(,  40  Ind.  65.  Id  the 
case  at  bar  the  property  contracted  to  be 
sold  was  of  that  peculiar  character  that 
its  marketability  was  limited  to  a  class  sf 
pnrchasers,  and  the  Iniereat  of  the  ward 
was  complicated  with  the  rights  of  his 
partner,  and  incumbered  with  the  incho- 
ate interest  of  his  wife.  Before  incurring 
the  expense  and  trouble  of  procuring  an 
order  for  the  sale  of  the  property,  and 
risking  the  hazard  of  a  sacrlKce  which 
might  result  from  putting  Itnponthemar- 
ket  without  regard  to  the  probability  of 
securing  a  satisfactory  offer,  the  guardian 
sought,  tit  good  faith,  to  secure  a  contract 
for  the  sale  in  advance,  at  what  he  consid- 
ered a  reasonable  price  for  the  property, 
conditioned  that  he  would  carry  out  the 
contract  if  he  should  subsequently,  and 
within  the  stipulated  time,  obtain  com- 
petent legal  authority  so  to  do.  This  con- 
tract necessarily  was  contingent  upon  the 
procurement  of  anthorltj'  to  sell  by  the 
guardian,  and  upon  the  fact  that  the  ap- 
praisement would  not  exceed  the  contract 
price,  and  that  no  better  offer  for  the 
property  should  be  received  from  any  oth- 
er source.  If  all  nf  These  conditions  should 
concur,  so  that  the  gUardlan  would  be 
)n  a  position  to  perform  the  contract,  and 
should  stand  ready  so  to  do,  we  do  not 
believe  a  purchaser  who  had  advanced 
money  upon  the  contract  could  decline  to 
-consummate  it,  and  be  enabled  to  recover 
the  money  advanced  by  him.  We  are  not 
prepared  to  declare,  a>i  a  matter  of  law, 
that, under  such  circumstances,  the  guard' 
Ian  would  not  be  allowed  to  respect  a  con- 
tract made  in  good  faith,  in  the  interest 
of  his  ward's  estate,  and  perform  Its  con- 
ditions, and  credit  upon  the  purchase  the 
payments  advanced.  Under  a  parol  con- 
tract for  the  sale  of  real  estate,  where  ad- 
vance payments  are  made,  although  the 
contract  is  not  enforceable,  yet  if  the 
vendor  is  able  and  willing  to  consummate 
the  contract,  the  vendee  will  not  be  per- 


mitted to  rescind,  and  recover  the  money 
advanced  by  him.  Day  v.  Wilson,  supra. 
But  where  the  guardian  is  either  unwilling 
or  unable  to  carry  out  the  sale,  we  know 
of  no  reason  why  he  ought  not  to  return 
the  purchase  money  received  by  him.  It 
would  be  highly  inequitable,  and  against 
the  dictates  of  common  honesty,  to  deny 
a  purchaser  in  good  faith,  under  tliese  cir- 
cumstances, the  right  to  be  placed  in 
statu  quo,  upon  the  forced  or  voluntary 
rescission  of  the  contract  by  the  guardian. 
Indeed,  it  is  made  the  policy  of  the  law  in 
this  state  by  legislation  to  protect  pur- 
chasers In  good  faith  at  Judicial  sales, 
when  for  any  reason  their  titles  fail.  Sec- 
tion 10S4,  Kev.  St.  1881;  Stults  V.  Brown, 
112  Ind.  370,  14  N.  E.  Kep.  280;  Jones  v. 
French,  92  Iu0. 138;  Walton  v. Cox,  67  Ind. 
164;  Seller  v.  Lingerman,  24  Ind.  264.  And 
the  fact  that  the  sale  may  be  wholly  void, 
and  confer  n'  color  of  title  even  upon  the 
purebaser,  does  not  prevent  him  from  re- 
covering money  paid  thereon  in  good 
faith. 

While  the  case  before  us  does  not  tall 
within  the  letter  of  the  law  contained  in 
the  authorities  cited,  it  comes  within  its 
equitable  spirit.  If  there  had  been  any 
collusion  between  the  guardian  and  the 
purchasers  to  avoid  the  competition  of  a 
public  sale,  or  if  any  fraud  or  bad  faith 
bad  characterized  the  transaction  in  any 
particular,  quite  a  diflerent  principle  of 
equity  would  apply  Onr  conclusion  is 
that,  if  the  guardian  was  able  and  willing 
to  convey  the  real  estate  to  the  appellees 
by  a  "good  and  perfect  title"  within  the 
time  fixed  in  the  contract,  they  were 
bound  to  accept  it,  and,  failing  so  to  do, 
they  would  not  be  entitled  to  recover  the 
money  paid  upon  the  purchase. 

Appellants  aver  their  ability  and  readi- 
ness to  convey,  in  their  answers,  but  they 
plead  the  order  of  court  granting  the  au- 
thority to  sell ;  and  the  result  of  the  case 
depends  upon  the  question  whether  the 
title  they  could  give  was  such  as  the  ap- 
pellees were  bound  to  accept.  The  order 
of  court  set  out  in  the  answer  recites  the 
necPBMity  of  selling  the  property,  and  ap- 
proves of  the  proposition  to  purchase  by 
the  appellees,  and  declares  that  it  ought 
to  be  accepted.  It  shows  an  appraise- 
ment of  the  property  at  $16,000,  and  the 
filing  of  an  additional  bond  in  the  sum  ol 
onl.r  $25,000.  Notice  of  sale  seems  to  be 
provided  for,  and  it  authorises  the  guard, 
ion  to  sell  and  convey  the  property  to  the 
appellees  without  further  order  of  court, 
at  the  expiration  of  10  days,  unless  a  high- 
er bid  should  be  received;  and,  iu  the 
event  of  a  sale  to  the  appellees,  the  guard- 
ian was  directed  to  execute  and  deliver 
absolutely  a  dee<l  conveying  the  ward's 
interest  upon  receipt  of  the  price  provided 
in  the  contract.  The  order  is  irregular 
and  defective,  to  say  the  least,  but  we  are 
not  required  to  decide  whether  it  would 
have  been  sufBcieat  to  have  transmitted 
the  title,  or  not.  Ordinarily,  a  purchaser 
at  guardian's  sale  may  rely  upon  the  reg- 
ularity of  proceedings  authorizing  the  sale 
of  the  ward's  real  estate;  and  will  be  pro- 
tected in  his  purchase  unless  sucli  proceed- 
Ingsarevoid  forwnnt  of  Jurisdiction.  Mar- 
quis V.  Davis,  113  Ind.  219, 16  N.  B.  Rep.  251 ; 
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Walker  t.  Hill,  111  Ind.  228, 12  N.  E.  Rep. 
%7.  Bnt  here  the  purchasers  bad  full  no 
tlce  of  the  terms  ol  the  order.  One  who 
contracts  for  the  purchase  of  real  property 
is  not  bound  to  accept  a  doubtful  title,  or 
one  that  would  lilcely  be  involved  in  liti- 
gation, although  it  might  ultimately  be 
adjudged  tu  he  good.  It  was  said  by  a 
writer  of  recogniEed  ability  upon  the  sub- 
ject that,  to  enable  one  to  enforce  specific 
performance  of  a  con  tract  against  the  pur- 
chaser, the  title  to  the  estate  ought  to  be, 
like  Cesar's  wife,  entirely  free  irom  bus-. 
piclon.  1  Sngd.Vend.  p.  577.  This  subject 
was  quite  ably  considered  by  the  court  in 
Smith  V.  Turner,  51)  Ind.  367,  wherein  it 
was  held  that  any  delect  or  irregularity  in 
the  title  which  would  excite  the  suspicion 
of  a  purchaser,  or  which  might  Involve  the 
purchaser  in  litigation,  although  it  might 
be  pronounced  good  by  competent  legal 
advisers,  was  not  such  a  title  as  a  pur- 
chaser was  compelled  to  accept.  See, 
also,  Ooodwlne  v.  Morey,  111  Ind.  68,  12 
N.  E.  Rep.  82;  Small  v.  Reeves,  14  Ind.  163. 

We  are  clearly  of  the  opinion  that  the 
order  of  the  court  granting  the  guardian 
authority  to  sell  the  real  estate  in  contro- 
versy was  so  Irregular  and  informal  as 
that  it  would  have  affected  the  marketa- 
bility of  a  title  bullded  upon  It,  and  the 
appellees  were  not  bound  to  accept  it.  It 
follows  that  no  error  was  committed  in 
sustaining  the  demurrer  to  the  answers. 

Judgment  affirmed,  with  costs. 


(1  Ind.  A.  EM) 

MAR8HAi.ii  et  al.  V.  Belt.. 
(Appellate  Court  of  Indiana.    May  86, 1891.) 
Fbomissobt  Note—  Considbiution— Babt.ibdt. 

1.  It  is  no  defense  to  an  action  on  a  note 
given  in  settlement  of  s  prosecution  for  bastudy 
that  the  child  died  before  its  support  cost  the 
amount  of  the  note,  since  the  consideration  for 
the  note  is  not  merely  the  support  of  the  child, 
but  also  the  dismissal  of  the  prosecution. 

2.  Kev.  St.  Ind.  1881,  {  996,  which  authorizes 
a  reduction  of  the  judgment  in  bastardy  prosecu- 
tions in  case  of  the  death  of  the  child  before  the 
time  for  the  last  payment,  does  not  apply  to  notes 
given  in  settlement  of  such  a  prosecution  before 
judgment. 

Appeal  from  circuit  court,  Henry  coun- 
ty;  M.  E.  FOBKNEB.  Judge. 

O.  B.  Koonz  and  J.  H.  MeIfett,tor  appel- 
lants.   Brown  Jt  BrbwD,  tor  appeiilee. 

Beinhabd,  J.  This  waH  an  action  upon 
a  promissory  note  executed  tu  the  appel- 
lee In  settlement  of  a  bastardy  proceeding. 
An  answer  and  cross-complaint  were 
filed,  showing  that  the  sole  consideration 
of  the  note  was  the  support  and  mainte- 
nance of  the  bastard  child,  of  which  the 
maker  of  the  note  was  the  father;  that 
tlw  child  died  about  three  months  after 
its  birth ;  that  it  was  worth  not  over  f 50 
to  care  for  and  support  the  child  up  to 
the  time  of  its  death,  which  amount  bad 
been  paid  by  the  father;  and  that  the 
note  in  suit,  together  with  other  notes 
given  for  the  same  purpose,  ought  to  be 
canceled,  etc.  Upon  issues  Joined  there 
was  a  trial,  and  finding  for  the  plaintiff 
below,  and,  after  the  overruling  of  a  mo- 
tion for  a  new  trial.  Judgment  was  ren- 
dered, and  an  appeal  taken.    The  overrul- 


ing of  the  motion  for  a  new  trial  is  tbe  on- 
ly error  complained  of.  Tbe  only  ground 
assigned  for  a  new  trial  which  is  argnied 
in  the  appellants*  brief  is  that  the  finding 
Is  not  sustained  by  sufficient  evidence. 
The  question  thns  made  by  the  record  is 
whether  the  appellant,  who  is  the  father 
of  the  bastard  child.  Is  entitled  to  a  can- 
cellation of  the  notes,  or  at  least  to  a  re- 
duction in  the  amount  tor  which  they 
were  given,  on  account  of  the  death  of 
the  child  at  such  early  age,  or  whether  ap- 
pellants are  liable  tor  the  full  amoant  of 
the  notes.  The  evidence  tends  to  show 
that  the  note  In  suit,  with  five  others,  ag- 
gregating 9600,  was  given  while  tbe  appel- 
lee was  pregnant  with  a  bastard  child,  of 
which  tbe  appellant  George  R.  Marshall 
was  the  father.  Tbe  prosecntioa  bad 
been  set  on  foot,  and  the  trial  commenced, 
when,  in  consideration  of  the  dismissal  of 
the  snit  and  stopping  of  all  further  pro- 
cetidliigM,  and  an  entry  of  satisfaction  on 
the  docket  of  the  Justice  before  whom  tbe 
case  was  pending,  the  notes  were  execut- 
ed, with  tbe  other  appellant  as  surety.  It 
Is  conceded  byappellants  that  If  the  notes 
had  been  given  before  arrest,  and  before 
tbe  commencement  of  the  bastardy  pro- 
ceedings, and  solely  to  arold  a  prosecu- 
tion, the  consideration  would  be  such  that 
the  payee  could  recover  on  the  notes. 
There  is  no  escape  from  this  conclusion 
under  the  authority  of  the  case  of  Harter 
V.  Johnson,  16  Ind.  271.  But  the  appel- 
lants contend  that  there  is  a  well-marked 
distinction  between  that  case  and  the 
case  at  bar  in  this:  That  inthecaseat  bar 
the  sole  consideration  for  the  notes  was 
the  support  and  maintenance  of  the  child, 
which,  by  the  death  of  the  latter  has  now 
failed  ;  while  in  the  case  cited  the  sole  con- 
sideration was  to  avoid  a  bastardy  prose- 
cution; that  in  the  case  in  hand  the  set- 
tlement Is  a  complete  bar  to  any  further 
proceeding  for  the  support  of  the  child, 
while  in  the  other  case  the  mother  could 
at  any  time  havelnstituted  proceedings  in 
bastardy,  and  recovered  judgment,  not- 
withstanding the  notes.  While  there  is 
some  appai-ent  force  in  this  argument,  we 
do  not  regard  It  as  at  all  conclusive.  We 
think  the  court  was  Justified,  from  the  evi- 
dence, in  finding  that  there  was  a  twofold 
consideration  for  tiiese  notes,  and  that 
they  were  given,  not  only  for  the  support 
of  the  child,  hut  alno  for  the  settlement 
and  in  compromise  of  the  bastardy  pro- 
ceeding, and  to  avoid  ftirther  prosecution 
and  expense  of  litigation.  The  difficulty 
with  the  appellants  is,  they  assume  that 
the  notes  were  given  for  the  sole  consider- 
ation of  the  support  of  the  child.  This  is 
tbe  gist  of  their  answer  and  cross-com- 
plaint; but,  as  we  have  seen,  there  was 
evidence  tending  to  support  the  view 
which  must  have  been  taken  by  the  court, 
that  this  was  not  the  only  consideration. 
We  cannot  weigh  the  evidence  in  order 
to  decide  whether  or  not  the  court  right- 
fully determined  what  the  disputed  testi- 
mony really  proved.  "If  there  was  a  val- 
id consideration  for  the  note  when  It  was 
given,  we  do  not  think  the  death  of  the 
child,  alleged  In  tbe  answer,  would  defeat 
the  collection  of  the  note  on  tbe  ground  uf 
a  partial  failure  of  consideration.   It  was 
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a  rtek  assumed  by  tbe  payee.  No  one 
coald  tell  bow  long  the  cbild  migbt  need 
care,  or  how  much  it  would  cost  to  main- 
tain and  educate  it.  Tbe  amount  of  the 
several  notes  given  was  theaum  wblch  the 
appellant  agreed  to  give  her  for  those 
purposes. "  Potter  v.  Earnest, 46  Ind.  416. 
See,  also.  Potter  v.  Marine,  50  Ind.  444. 
In  thecase  from  which  we  make  the  above 
quotation,  the  question  came  up  as  one 
of  pleading.  The  paragraph  of  tbe  an- 
swer to  which  the  language  was  applied 
alleged  that  the  notes  In  suit  were  given 
exclusively  for  the  purpose  of  securing  the 
support  and  education  of  the  bastard 
child,  which  died  10  days  after  it  was 
born;  that  the  expense  and  trouble  tor 
that  purpose  was  but  small,  and  had 
been  entirely  paid,  and  enough  over  to 
amount  to  $250,  the  notes  being  for  $700. 
Though  the  paragi-aph  was  held  good  be- 
cause it  was  pleaded  by  the  father  of  tbe 
defendant  in  the  bnstardy  proceedings, 
who  had  executed  the  notes  simply  as  a 
gratuity  for  tbe  support  of  the  son's  bas- 
tard child,  when  the  defendant's  father 
was  under  no  legal  obligation  tu  make 
sncb  support,  yet  the  court  expressly 
state  that,  as  a  plea  of  failure  of  consid- 
eration, the  death  of  the  cbild  itself,  as  al- 
leged in  tbe  paragraph,  would  not  avail. 
In  Garriott's  Ex'rsv.  Abbott,  28  Ind. 0,  the 
court  say:  "The  fourth  and  fifth  para- 
graphs of  the  answer  allege  that  the  notes 
were  executed  by  the  decedent  when  bis 
son,  Samuel,  was  under  arrest  on  tbe 
charge  of  bastardy,  upon  the  agreement 
of  the  plaintiff  that  she  would  enter  of 
record  an  admission  tnat  provision  for 
tbe  maintenance  of  the  child  bad  been 
made  to  her  sa  tisfaction.  They  are  plead- 
ed as  a  bar  to  the  whole  {u:tion,  but  fall 
to  allege  that  thd  promise  of  the  plaintiff 
to  enter  the  admission  of  record  consti- 
tuted the  entire  or  only  consideration  for 
the  notes.  On  the  contrary,  it  Is  fairly  in- 
ferable from  the  facts  alleged  that  it  did 
not  do  so.  The  paragraphs  show  that 
Samuel  was  under  arrest  at  the  time  the 
notes  were  executed.  The  dismissal  of 
tbe  suit  would  discharge  him  from  that 
arrest,  which  was  evidently  one,  if  not  tbe 
principal,  object  sought  to  be  attained  by 
tbe  compromise  of  the  suit  and  the  execa- 
tlou  of  the  notes;  and  thougta  in  strict- 
ness the  plaintiff  c*old  only  dismiss  tbe 
prosecution  by  entering  the  admission  of 
satisfaction  of  record,  It  is  not  denied  but 
that  the  prosecution  was  dismissed;  nor 
dues  it  appear  that  any  other  prosecution 
was  subsequently  commenced,  or  that 
Samuel  was  in  any  manner  injured  by  the 
plaintiff's  failure  to  enter  the  admission  of 
record."  Tbe  court  here  expressly  holds 
that  tbe  dismissal  of  the  prosecution  and 
the  discharge  from  arrest,  wblch  it  infers 
from  the  answer,  constituted  a  valuable 
consideration  for  the  notes.  In  the  case 
at  bar,  as  we  have  seen,  tbe  court  had  evl- 
dence  from  which  it  must  have  found  that 
there  waa  a  similar  consideration  tor  the 
notes  in  suit. 

Appellants  contend  that,  as  the  statute 
(section  996,  Rev.  St.  1881,)  authorises  a 
reduction  of  a  judgment  by  tbe  coart 
wblch  rendered  tbe  same  in  case  of  tbe 
death  of  tbe  child  before  the  expiration  of 


tbe  time  limited  for  tbe  last  payment, 
therefore  a  reduction  ought  to  be  mode 
also  where  notes  are  given.  A  complete 
answer  to  tbis  argument  would  be  that 
the  statute  makes  no  provisius  for  any 
reduction  In  the  case  of  notes.  If  the  de- 
fendant in  that  proceeding  desired  to 
claim  the  benefits  that  might  be  in  such  a 
judgment  to  him,  he  should  have  allowed 
tbe  case  to  proceed  to  judgment.  But  the 
sole  foundation  of  such  a  judgment  is  the 
support  and  maintenance  of  tbe  child, 
while,  as  we  have  endeavored  to  show, 
the  consideration  tor  tbe  notes  is  not  on- 
ly that,  but  also  the  dismissal  of  tbe  suit, 
and  discharge  of  the  defendant  from  cus- 
tody. The  courts  cannot  be  asked  to  de- 
termine jnst  how  much  was  intended  for 
tbe  one  purpose  and  bow  much  for  the 
other.  The  putative  father  in  such  cases 
has  hired  the  mother  to  take  the  task  of 
supporting  the  cbild  from  his  hands  into 
her  own,  and  this  she  undertakes  to  per- 
form, whether  the  child  lives  one  day  or 
twenty-one  years.  If  tbe  amount  agreed 
upon  were  insufBcient  to  meet  the  actual 
demand  for  such  support,  we  suppose  no 
one  would  claim  that  an  additional 
amount  could  be  recovered  from  the  father 
after  satisfaction  had  been  entered  of  rec- 
ord. We  see  no  reason  why  tbe  rale 
should  not  operate  both  ways.  If  the 
amount  bad  been  paid  by  the  father  in 
money,  we  apprehend  that  on  tbe  death 
of  the  cbild  in  early  life  he  could  not  sue 
and  recover  back  any  portion  of  it.  See 
Thompson  v.  Nelson,  28  Ind.  431.  It  is 
doubtless  true  that  in  case  of  a  judgment 
tbe  property  is  In  the  child,  and  tha 
mother  is  only  a  trustee.  Tbis  cannot  be 
true  in  a  case  where  notes  are  given  to 
tbe  mother  of  a  bastard  child  in  com- 
promise of  tbe  proceedings.  The  law  rec- 
ognises her  tight  to  make  such  compro- 
mise, and  to  assume,  in  consequence  there- 
of, the  burden  of  supporting  tbe  cbild  her- 
self. Whether,  in  case  the  woman  proved 
faithless  to  her  obligation,  equity  would 
follow  the  fund,  and  set  apart  a  portion 
of.  it  to  the  support  of  the  child  throngb  a 
guardian,  we  need  not  now  decide.  We 
think  the  evidence  tends  to  support  the 
finding,  and  tbe-court  committed  no  error 
in  overruling  tbe  motion  for  a  new  tried. 
Tbe  judgm^it  is  therefore  affirmed. 


a  Ina.  App.  B48) 

Heinet  ▼.  Oarretbon. 

{Appellate  Court  of  Indiana.    May  29, 1891. ) 

TBiAtr— 8PSCIAJI.  ViRDior— Ihbtrqctions— Pkao- 

TICB  on  APPBiLU 

X.  The  statute  does  not  mean  that  Interroga- 
tories shall  be  submitted  to  the  jury  calling  for 
mere  items  of  evidence.  What  tbe  statute  intends 
is  that  the  jury  may  be  required  to  find  material 
and  substentiaf  facts;  and,  to  avoid  confusion  and 
embarrassment  to  the  jury,  the  interrogatoriea 
should  be  clear,  and  as  few  as  wiU  elioit  Uie  ma- 
terial facto. 

2.  It  is  proper  for  the  oonrt  to  tell  the  ]ary 
that  in  answering  special  interrogatories  they 
should  give  their  recollection  of  thefacte  proved. 

8.  The  refusal  to  give  an  instruction  cannot 
be  assigned  as  error  where  the  record  does  not 
show  that  such  instruction  was  asked. 

4.  Overruling  a  motion  for  a  venire  de  now 
presents  no  question  on  appeal,  nnleM  it  is  as- 
signed aa  Independent  error. 
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Appeal  trom  drcait  court,  HDntington 
eoanty;  J.  S.  Daily,  Judge. 

Braajraa  A  Spencer  and  Cubb  £  Wnt- 
ktoe,  for  appellant.  Keaner  d  DUle,  for 
appellee. 

New,  C.  J.  This  salt  was  bronsbt  by 
the  appellee  as  m  claim  agalniit  the  estate 
of  John  Fulton,  deceased;  Benjamin  F. 
Helney,  the  appellant,  being  the  esecutor. 
The  claim  orcomplaintis  a  common  count 
tor  services  rendered  the  decedent  from 
January,  1874,  to  May,  1887,  In  loaning, 
collecting,  and  disbursing  the  moneys  of 
the  decedent,  and  exercising  a  full  super- 
vision of  all  the  principal  transactions  of 
the  latter;  also,  for  care  and  attention 
given  by  the  appellee  and  \»lfe  to  the  de- 
cedent in  bis  last  sickness,  and  for  m<mey 
laid  ont  and  expended  and  proTinions  fur- 
nished at  that  time  by  tiie  appellee  to  the 
decedent, — the  wholeamountclaimed  being 
$1,214.55.  Answers  of  aet-otf,  payment, 
and  the  statute  of  limitations  were  filed, 
to  which  the  appellee  replied  by  a  general 
denial.  The  cause  was  submitted  to  a 
)ary  for  trial,  and  verdict  returned  in  favor 
of  the  appellee  for  9634.80.  Motions  for  a 
venire  de  novo  and  a  new  trial  were  made 
In  the  order  named  by  the  appellant,  over^ 
ruled,  and  exceptions  reserved.  Judgment 
was  then  entered  in  favor  of  the  appellee, 
in  conformity  with  the  verdict. 

Of  the  errors  assigned  by  the  appellant 
the  only  one  discussed  is  the  overruling 
of  his  motion  for  a  new  trial,  and  to  that, 
therefore,  we  limit  our  attention.  Forty- 
four  interrogatories  were,  at  the  request 
of  the  appellant,  subnii^tted  to  the  Jury  by 
the  court,  with  instructions  to  answer  the 
same  it  they  should  return  a  general  ver- 
dict. The  Jury  returned  a  general  verdict, 
and  with  It  answers  to  each  of  the  inter- 
rogatories. Before  the  general  verdict 
was  received,  the  appellant  moved  the 
court  to  require  the  jury  to  return  to  their 
room,  and  answer  each  of  said  interroga- 
tories more  spieclflcaliy,  which  motion  was 
overruled,  and  exceptions  taken.  The 
period  over  which  the  appellee's  services 
extended  in  loaning,  collecting,  disbursing, 
end  exercising  supervision  generally  over 
the  moneys  and  financial  transactions  of 
the  decedent  was  18  years.  As  to  each  of 
these  years  three  interrogatories  were  pro- 
pounded, calling  for  the  number  of  days 
the  appellee  worked  for  the  decedent,  how 
much  his  services  were  worth,  bow  many 
loans  be  made,  with  amounts  and  names, 
and  bow  many  collections  and  renewals 
he  made,  with  amounts  and  names.  To 
these  Interrogatories  the  Jury  made  an- 
swer, with  but  little  exception,  that  they 
bad  no  evidence  as  to  the  number  of  days 
worked  by  the  appellee  for  the  decedent; 
that  his  services  were  worth  $50  per  year; 
that  they  could  not  remember  the  dates 
and  amounts  of  loans  made,  nor  the 
names  of  persons  to  whom  loans  were 
made  for  each  year,  nor  the  names  and 
amounts  of  renewals  for  each  year.  It 
will  be  observed  that  by  these  Interroga- 
tories the  jury  were  requested  to  answer 
definitely  and  specifically  as  to  the  mat- 
ters inquired  about  for  eacli  year  separate 
and  distinct  from  the  years  preceding  or 
lollowlng  that  particular  year.    It  all  the 


interrogatories  had  been  answered  aa  fully 
and  circumstantially  as  requested,  it 
would  hare  brought  into  the  record  very 
largely  evidence,  rather  than  material  and 
substantial  facts.  The  law  does  not  mean 
that  Interrogatories  shall  be  submitted 
calling  for  a  finding  upon  mere  items  of 
evidence ;  for,  if  this  were  the  intention  of 
the  statute.  It  would  be  in  the  power  of 
the  parties  to  compel  the  ]ury  to  rehearse 
the  entire  evidence.  What  the  statute  d»> 
dares  and  Intends  is  that  the  Jury  may  be 
required  to  find  material  abd  substantial 
facts.  Railway  Co.  v.  Hubbard,  116  Ind. 
198, 18  N.  E.  Rep.  611 ;  .Scbnurr  v.  Stults. 
11»  Ind.  429,  21  N.  E.  Rep.  1089;  Railway 
Co.  V.  Wood,  113  Ind.  644, 14  N.  E.  Rep. 672, 
and  16  N.  E.  Rep.  197;  Blacker  v.  Slown, 
114  Ind.  822, 16  N.  E.  Rep.  621.  The  an- 
swering of  so  many  interrogatories  in  the 
limited  and  restricted  manner  requested 
could  hardly  fall  to  be  cunfusing  and  em- 
barrassing to  the  average  Jury.  While  It  is 
the  imperative  duty  of  the  court  to  see 
that  definite  and  directanswers  are  given, 
without  evasion,  by  the  Jury,  to  Inter- 
nigatorles  fairly  and  properly  propound- 
ed to  them.  It  is  the  duty  of  the  court  bm 
well  not  to  permit  the  Jury  to  be  confused 
and  embarrassed  by  a  great  number  of 
unfair  interrogatories.  The  interrogato- 
ries should  be  clear,  and  as  few  in  number 
as  will  elicit  the  material  facts.  Railway 
Co.  V.  Hubbard,  supra.  In  the  case  Just 
cited  47  interrogatories  were  propounded. 
In  the  case  of  Manning  v.  Oasharie,  27  Ind. 
399, interrogatories, 35  in  number,  wereput 
to  the  Jury.  Thecourt,  in  commenting  upon 
the  character  and  numt>er  of  the  interrog- 
atories, said  that  "the  statute  was  in- 
tended to  provide  a  proper  means  of  se- 
curing a  fair  trial  and  a  proper  verdict, 
and  should  not  be  used  tor  the  purpose  of 
confounding,  confusing,  or  misleading  the 
Jury."  See,  also.  Railway  Co.  v.  Cauley, 
119  Ind.  142.  21  N.  E.  Rep.  546;  Ward  v. 
Busack,  46  Wis.  407, 1  N.  W.  Rep.  107. 

We  do  not  think  it  remarkable  that  for 
a  period  of  time  covering  so  many  years 
and  transactions  the  Jnry  were  not  able 
to  remember  dates,  amounts,  and  names 
with  sufficient  certainty  to  answer  defi- 
nitely as  to  ea«h  particular  year;  and 
therefore  we  would  not  be  Justified  in 
treating  the  answers  made  In  the  respects 
indicated  as  intentionally  or  carelessly 
evasive.  For  the  reasons  given,  we  do 
not  think  that  the  court  erred  In  refusing 
to  require  the  Jury  to  answer  further. 

One  of  the  grounds  assigned  for  a  new 
trial  was  that  the  court  said  to  the  Jury 
that  they  might,  in  answer  to  the  inter- 
rogatories propounded  to  them,  say  "that 
they  could  not  relnember."  We  have 
carefullj-  examined  the  record,  and  do  not 
find  where  the  court  so  addressed  or  in- 
structed the  Jury.  The  court  said  to  the 
Jury  that  in  answering  the  interroga- 
tories they  should  give  their  recollection 
of  the  facts  proven.  There  was  nothing 
in  this  that  could,  harm  the  appellant. 

It  is  assigned  as  one  of  the  grounds  for 
a  new  tiial  that  thecourt  erred  In  refus- 
ing to  give  an  instruction  to  the  Jury 
asked  by  the  appellant  as  follows:  "I  In* 
struct  you  that  it  is  the  law  that  before 
you  can  find  for  the  plalntiO  in  this  cause 
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yoa  mnat  find  that  he  has  eatablisbed  the 
fact  that  he  did  service  for  the  decedent, 
John  Fulton,  and  that  It  was  of  value, 
and  you  must  find  on  the  evidence  the 
value  ot  that  SKrvlce,  and  yon  cunuot 
guess  at  the  same,  but  you  must  be  guid- 
ed by  the  evidence  alone  In  flxine  the 
value  of  such  service. "  It  is  not  sbovrn 
by  the  record  that  this  Instruction  was 
asked  by  the  appellant.  The  onlj'  instruc- 
tion tendered  bj-  the  appellant,  as  shown 
by  the  record,  rends  as  follows:  "  I  In- 
struct you  that,  although  yon  may  find 
that  plaintiff  was  employed  by  the  dece- 
d<>nt  to  do  the  service  which  he  alleges  he 
did  perforin,  yet  he  must  establish  by 
evidence  what  that  service  is  worth ;  and 
I  instruct  you  that,  unless  he  has  so  es- 
tablished by  evidence  the  value  ot  such 
serTices,  yoa  cannot  guess  at  It.  You 
cannot  say  what  it  is  worth  unless  there 
is  evidence  given  on  the  trial  as  to  what  it 
is  worth;  and  the  mere  fact  that  yoa 
may  believe  it  to  be  of  some  value  will  not 
warrantyou  to  guess  at  its  value."  This 
Instruction  the  court  refused  to  give,  but 
the  refusal  to  give  It  has  not  been  as- 
signed us  a  ground  tor  a  new  trial,  and 
therefore  we  are  not  required  to  consider 
the  action  of  the  court  In  that  regard. 

The  instructions  given  by  the  court  on 
Its  own  motion  to  the  Jury  covered  the 
issnea  in  the  case  fully,  and  were  not  ob- 
jected to  by  the  appellant.  The  overrul- 
ing of  appellant's  motion  for  a  venire  de 
Bovu  is  assigned  as  a  gronnd  for  a  new 
trial.  The  overruling  of  that  motion  pre- 
nents  no  question  in  this  court,  unless  the 
overruling  of  the  motion  is  assigned  as 
independent  error.  See  1  Work,  Pr.  p.  624, 
and  cases  there  cited.  It  has  not  been  ao 
aaaigned,  but,  even  if  it  had  been,  the  pur- 
poae  of  the  motion  could  not  be  accom- 
plished thereby.  When  the  general  verdict 
is  in  proper  form,  a  motion  for  a  venire  de 
novo  will  not  call  in  queation  the  auffl- 
ciency  of  anawera  made  tointerrogatoriea. 
Railroad  Co.  v.  Rainbolt,  99  Itid.  551; 
Hereth  v.  Hereth,100  Ind.  86;  Railway  Co. 
V.  Hlxon,  110  Ind.  225,  n  N.  E.  Rep.  285; 
Dockcrty  v.  Hutaon,  125  Ind.  102,  25  N.  E. 
Rep.  144. 

We  are  aaked  to  reverse  the  judgment 
npon  the  ground  that  the  verdict  of  the 
Jury  is  not  snatained  by  sufficient  evi- 
dence, and  because  the  damagea  cwspsaed 
81*6  exceaalve.  There  ia  evidence  in  the 
record  tending  to  support  the  verdict  in 
all  eaaentlal  reapects,  and  therefore,  under 
a  rule  which  is  well  settled,  we  cannot 
diatnrb  the  judgment  of  the  court  below. 

Judgment  affirmed,  with  costs. 


a  Ind.  A.  60S) 

Sbokkwilbr  t.  Dunivan. 

(.AppilMte  Cowrt  of  Indiana.   May  27, 1891.) 

AOTIOKS  ON  Note— Pkoof  o»  Indobsbvekt. 

Where,  in  an  action  by  the  indorsee  of  a 
note  against  the  maker,  the  answer  denies  all  the 
material  averments  of  the  complaint,  plaintiff 
cannot  recover  without  proof  of  the  indorsement. 

Appeal  from  circuit  conrt,  Benton  coun- 
ty;  P.  H.  Ward,  Judge. 

U.  Z.  Wiley,  for  appellant.  Saandersoa 
&  Compant,  for  appellee. 


Nbw,  C.  J.  The  appellee  sued  the  appel- 
lant and  two  others  un  a  note  by  them 
executed  to  Jacob  Clark.  It  is  alleged  in 
the  complaint  that  said  note  was  as- 
signed to  the  appellee"  by  written  indoi-se- 
inent  thereon,  and  by  delivering  the  aame 
to  him."  Upon  the  issues  formed  there 
was  a  trial  by  the  court,  with  finding  and 
judgment  for  the  appellee  against  all  the 
makers  of  the  note  tor  the  sum  of  $673.84. 
The  appellant  in  hia  own  aeparate  behalf 
moved  the  court  for  a  new  trial,  which 
motion  was  overruled,  and  exception  re- 
aerved.  By  the  error  assigned  on  the  over- 
ruling of  the  motion  of  appellant  for  a 
new  trial  the  queation  Is  presented  wheth- 
er the  finding  of  the  court  la  aaatahied  by 
aafhcient  evidence. 

The  finding  of  the  court  was  not  aua- 
talued  by  aufflcient  evidence.  By  the  flrat 
paragraph  of  the  answer  all  the  material 
avermenta  in  the  complaint  are  denied, 
and  It  waa  therefore  Incumbent  on  the  ap- 
pellant to  prove  the  indoraement  ol  the 
note  aued  on  to  him,aa  alleged  in  bis  com- 
plaint. Jackaon  Tp.  v.  Barnes,  5!)  Ind. 
136;  Wallace  t.  Reed,  70  Ind.  263;  Morgan 
v.  Smith,  etc.,  Co.,  73  Ind.  179:  Hadley  v. 
Wray,  76  Ind.  476;  Smelser  v.  Wayne  &  D. 
etc.,  Co.,  82  Ind.  417.  The  only  evidence  in- 
troduced by  the  appellee  in  the  support  of 
his  complaint  was  the  note  and  the  cred- 
its indorsed  therpon,tugether  withevldencf/ 
of  The  value  of  the  services  of  appellee'a 
attorney  in  eaid  cause.  AaKumIng,  as  we 
are  bound  to,  that  the  bill  of  exceptions 
is  correct,  as  we  find  It  in  the  record,  tlie 
appellee  wholly  failed  to  prove  that  Clark, 
the  payee  ot  the  note,  had,  before  the 
commencement  of  the  suit,  or  at  any  other 
time,  parted  with  his  title  to  the  note  by 
indorsement  or  otberwlae.  It  becomes 
our  duty,  therefore,  to  reverse  the  judg- 
ment, for  the  reason  that  it  does  not  ap- 
pear from  the  record  that  the  indorsement 
of  the  note  sued  on  waa  introduced  in  evi- 
dence. The  judgment  la  reversed,  with 
coata. 


a  Ind.  a. 
Adams  t.  Tui.gt  et  al. 


490) 


'   (AppeUate  Ccwrt  of  Indiana.    May  26, 1891.) 

PlEASINO— F&ILTTBB  TO  RePLT— JUBOMBNT. 

Wher«  a  paragraph  of  an  answer  contain- 
ing a  Keneral  plea  ot  payment  is  not  replied  to. 
It  IB  proper  to  enter  judgment  for  the  defendant, 
and  the  suffloioncy  of  the  other  paragraphs  of  the 
answer  is  Immaterial. 

Appeal  from  circuit  court,  Miami  coun- 
ty;  J.  W  Bbow.v,  Judge. 

Morrison  &  Sburmua  and  W.  E.  itfoH- 
bray,  tor  appellant.  5.  T.  licCounell  and 
T.  J.  Tulejr,  for  appellees. 

Bi^CK,  J.  The  appellant's  complaint 
couslnted  ot  five  paragrapha,  in  each  of 
which  it  waa  aonght  to  recover  money 
which  waa  alleged  to  be  due  the  eatate 
repreaented  by  the  appellant,  and  which 
it  was  averred  the  appellees  had  obtained 
in  the  life-time  of  appellant's  intestate, 
through  a  judgment  recovered  for  the  In- 
testate In  a  certain  action  instituted  and 
carried  on  by  the  appelleea  as  attomeya 
At  law  on  ttehalt  of  the  intestate.  Tlie 
appellees  answered  in  six  paragraphs,  the 
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first  being  a  general  denial,  and  the  sec- 
ond a  general  answer  of  payment.  The 
appellant  demurred  to  the  third,  fourth, 
fifth,  and  sixth  paragraphs  of  answer,  and 
the  demurrer  was  overruled.  Appellant 
then  moved  to  strike  out  the  fifth  para- 
graph uf  annwer,  and  the  motion  was 
overruled.  Appellant  n^plled  by  denial  to 
the  second,  third,  fourth,  and  sixth  para- 
graphs of  answer.  To  the  fifth  paragraph 
of  answer  he  replied  in  two  paragraphs, 
— the  first  a  general  denial,  the  second  an 
affirmative  reply.  Appellees  demurred  to 
this  second  paragraph  of  reply,  and  the 
demurrer  was  sustained.  At  a  subse- 
quent day  appellant  withdrew  all  the  re- 
plies In  denial  theretofore  filed,  and  appel- 
lees withdrew  their  answer  In  denial.  Ap- 
pellant declining  to  plead  further.  It  was 
found  by  the  court  that  the  appellees  were 
entitled  to  have  Judgment  on  their  an- 
swers, to  whtrb  no  reply  was  Interposed. 
Thereupon  Judgment  was  rendered  that 
the  appellant  take  nothing  by  the  action, 
and  that  the  appellees  recover  their  costs 
of  the  appellant. 

lu  this  court  the  appellant  has  assigned 
as  errors  the  overruling  of  his  demurrei 
to  the  third,  fourth,  fifth,  and  sixth  par- 
agraphs of  answer,  the  overruling  of  his 
motion  to  strilceout  the  fifth  paragraph 
of  answer,  and  the  sustaining  uf  the  de- 
murrer to  the  second  paragraph  of  reply 
to  the  fifth  paragraph  of  answer.  The 
second  paragraph  uf  answer  was  a  good 
affirmative  defense  to  theentire  complaint 
to  which  it  was  addressed.  Its  sutflciency 
was  not  questioned.  The  appellant  re- 
plied to  it  b.v  denial,  but  afternrards  with- 
drew all  bis  replies  in  denial.  The  only 
affirmative  paragraph  of  reply  filed  was 
addressed  to  the  fifth  paragraph  of  an- 
swer aione.  Thus  it  appears  that  to  a 
paragraph  of  answer  stating  a  complete 
defense,  and  standing  in  the  re<!urd  with- 
out any  pleading  responding  to  it,  the 
appellant  declined  to  reply.  Upon  this 
declination  of  the  appellant  to  plead  fur- 
ther, it  was  the  duty  of  the  court  to  en> 
ter  Judgment,  as  was  done.  Rev.  St.  ]S81, 
§401.  The  refusal  to  reply  to  the  second 
paragraph  of  answer  amounted  to  an  Ad- 
niisBton  that  the  defense  set  up  therein 
was  true.  "Every  material  allegation  of 
new  matter  in  the  answer,  not  contro- 
verted by  the  reply,  shall,  tor  the  purpose 
of  the  action,  be  taken  as  true."  Id.  § 
383.  Such  an  admission,  for  the  purpose 
of  the  action,  of  a  complete  defense  to 
the  ::aase  of  action  stated  in  the  com- 
plaint, renders  immaterial  the  question 
whether  other  paragraphs  of  answer  held 
sufficient  by  the  court  upon  demurrer  were 
Insufficient,  and  the  question  whether 
one  of  said  other  paragraphs  of  answer 
should  have  been  strur;k  out  on  the  mo- 
tion therefor,  and  the  question  whether 
there  was  error  in  sustaining  a  demurrer 
to  an  affirmative  reply  to  one  of  said  oth- 
«r  paragraphs  of  answer.  Onefull  defense 
confessed  necessarily  defeated  the  action, 
and  errors  concerning  othsr  defenses  or 
replies  thereto  could  not  pre%'ent  such  a 
result,  or  authorize  this  court  to  reverse 
It.  Breidert  v.  Kmeger,  92  Ind.  142;  Lilly 
v.  Dunn,  i)6  Ind.  220-228.  The  Judgment  Is 
affirmed,  with  costs. 


(Ind. 

a  tnd.  A.  Mg) 

Etanbyillb  ft  I.  B.  Co.  v.  Gilmobb. 
(AppeUate  Court  of  Indiana.    May  26,  1891.) 

CaBKIEBB  of  PASSENaBBS— Vbrdict. 

In  an  action  by  a  passenger  against  s  rail- 
road company  for  forcibly  ejecting  bim  from  its 
train,  tbe  complaint  alleged  tbat  plaintiff  was 
ejected  because  he  refused  to  pay  tlia  fare  de- 
manded, and  that  the  ejecting  was  done  with  un- 
neoessarv  violence.  The  jury  returned  a  general 
verdict  for  tlie  plaintiff,  and  specially  found  that 
plaintiff  tiad  no  ticket,  and  tliat  lie  was  put  off 
the  train  because  he  refused  to  pay  the  regular 
fare.  Held,  ttiat  the  special  findings  were  not 
inconsistent  with  the  verdict,  since  tliey  did  not 
negative  tlie  allegation  tliat  onneoessary  violence 
was  used. 

Appeal  from  circuit  court,  Greene  coan- 
ty ;  J .  C.  BataoB,  Judge. 

Iglehart  &  Taylor  and  Hays  &  HayaAor 
appellant.  Cullop  &  Kesaioger  and  Ca,y- 
iB!>,  Cavlna  &  CHVina,  for  appellee. 

BoBiNSON,  J..  Tbe  appellee  commenced 
this  action  in  tbe  Greene  circuit  court. 
The  complaint  contained  three  para- 
graphs. Tbe  flrat  paragraph  of  tbe  com- 
plaint alleges,  omitting  tbe  introductory 
part,  tbat  appellant  was  a  passenger  from 
Clay  City  to  Worthlngton,  and  had  a 
ticket  entitling  birat«  travel  between  said 
points,  and  tbat  be  was  safely  and  secure- 
ly carried  to  the  last-named  place;  that, 
having  reached  his  destination,  Worthlng- 
ton, he  did  not  leave  tbe  car.  but  remained 
thereon  for  tbe  purpose  of  becoming  a  pas- 
senger from  Worthiugton  to  £iIiaton: 
tbat  he  tendered  to  appellant's  servants 
"25  cents,  the  regular  fare  charged  by  de- 
fendant for  passengers  from  said  Worth- 
lngton to  said  Elllston:"  tbat  it  was  re- 
fused, and  that  35  cents  was  demanded  as 
the  proper  fare  between  said  last-named 
points,  and  that  a  threat  was  made  that 
appellee  would  be  put  off  tbe  car  unless 
be  paid  said  sum  of  85  cents,  which  be  re- 
fused to  pay,  and  that  at  a  point  where 
the  road  of  appellant  crosses  the  Indian- 
apolis Sc  Vincenues  Railroad,  about  two 
miles  south  of  Worthlngton,  appellant's 
train  was  stopped,  and  the  servants  ol 
appellant,  in  the  line  of  their  duty,  direct- 
ed appellee  to  leave  the  car;  that  then 
the  fare  demanded  by  appellant  was  ten- 
dered it  and  refused,  and  that  appellee 
was  "  unlawfully,  forcibly,  and  with  un- 
necessary violence  assaalted  and  ejected  " 
from  the  car;  that  he  was  beat,  bruised, 
maimed,  and  wounded  in  being  ejected 
from  said  car,  and  was  cursed,  defamed, 
and  maltreated,  beaten  and  bruised,  by 
said  servants  of  the  appellants,  and  on  ac- 
count of  said  assaulting  appellee  became 
sick,  sore,  and  disabled,  and  remained  so 
for  two  weeks,  lost  much  valuable  time, 
etc.  The  second  paragraph  contains  the 
same  general  allegations  as  the  flrat,  and 
differs  from  it  only  In  tbat  appellee  therein 
says  that,  when  tbe  sum  of  35  cents  was 
demanded,  he  then  and  there  offered  thn 
same  to  appellant's  servants;  that  it  was 
refused ;  that  the  train  was  then  stopped, 
and  appellant's  servants  "unlawfully, 
forcibly,  beat,  bruised,  and  wounded  bim, 
and  ejectfid  him  from  said  car. "  The  third 
alleges  that  appellee  entered  the  cars  of 
appellant  as  a  passenger,  to  be  carried  as 
3nch,  and  that  the  servants  of  appellant, 
in  tbe  line  of  employment,  with   great 
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force  and  violence,  assaulted  appellee,  and 
expelled  him  from  the  train,  and  refiieed 
to  carry  him  as  a  past^enger,  although  so 
reqaeated  to  do.  Separate  demurrers 
were  filed  to  each  paragraph,  and  over- 
ruled. The  appellant  answered  by  gen- 
eral denial.  There  was  a  trial  by  jury, 
and  verdict  tor  appellee  for  f  130.  At  the 
request  of  the  appellant,  the  court  submit- 
ted to  the  Jury  special  interrogatories. 
The  jury,  with  their  general  verdict,  re- 
turned to  court  said  interrogatories,  and 
their  answers  thereto.  Appellant  moved 
for  judgment  on  the  interrogatories  and 
answers  thereto  uotwithstunding  the 
general  verdict.  This  motltm  was  over- 
ruled. Judgment  was  rendered  in  favor 
of  the  appellee  on  the  verdict,  to  which 
the  appellant  excepted. 

But  one  error  is  assigned  for  the  rever- 
sal of  tlie  cause,  to-wlt,  error  of  the  trial 
court  in  overruling  appellant's  motion 
for  judgment  on  the  special  findings  of 'the 
Jury  notwithstanding  the  general  verdict. 
The  interrogatories  propounded  to  the 
Jury,  and  the  answers  of  the  jury  thereto, 
are  as  follows:  "(1)  At  the  time  in  con- 
troversy was  the  regular  ticicet  fare  from 
Worthington  to  Ulliston  twenty-five  (25) 
centH?  Answer.  Yes.  (2)  Was  the  regu- 
lar train  fare  at  that  time  between  said 
stations  thirty-five  (35)  cents?  A.  Yes. 
(3)  Did  the  plain  till  refuse  to  pay  the  full 
train  fare?  A.  Yes.  (4)  Was  that  the 
reason  that  he  was  pat  off  the  train,  be> 
cause  he  refused  to  pay  his  fare?  A.  Yes. 
(5)  Did  the  plaintiff  at  the timehave ticket 
or  pass  entitling  him  to  rido  from  Worth- 
ington to  Elliston?    A.  No." 

There  is  no  doubt  that  the  law  is  settled 
In  this  state  that  railroad  companies  have 
the  right  to  charge  a  higher  rate  of  fare 
when  paid  upon  the  train  than  may  be 
charged  for  a  ticket,  and  that  when  ap- 
pellee entered  appellant'B  car  without  a 
ticket,  and,  upon  demand,  refused  to  pay 
the  regular  train  fare,  the  servants  of  ap- 
pellant had  a  right  to  stop  the  train  and 
expel  him  therefrom.  Railroad  Co.  v. 
Bogers  28  Ind.  1;  Hallway  Co.  v.  Blnard, 
46  Ind. 293;  Hailroad  Co.  v.  Wright,  68  Ind. 
586.  But  while  the  servants  of  the  appel- 
lant had  the  right  to  stop  the  train  and 
expel  appellee  therafrom  for  refusing  to 
pay  his  fare,  the  appellant's  servants  were 
not  justified,  if  unnecessary  force  was 
used  in  expelling  the  appellee  from  the 
train.  The  answers  to  the  interrogatories 
are  silent  upon  the  question  of  the  force 
used,  and  only  go  to  the  question  of  the 
failure  of.  the  appellee  to  pay  the  regular 
train  fare.  As  we  construe  the  first  and 
second  paragraphs  of  tlie  complaint,  the 
appellee  was  lawfully  upon  appellant's 
train  as  a  passenger,  and  entitled  to  be 
carried  as  such,  conforming  to  all  the  rules 
and  regulations  of  appellant,  and  that  he 
was  unlawfully  ejected  and  expelled  there- 
from by  its  servants,  who  used  in  so  do- 
ing more  force  than  was  necessary  for  that 
purpose.  The  third  paragraph  charges 
that  the  servants  of  tne  appellant  in  the 
line  of  employment,  with  great  force  and 
violence,  assaulted  appellee,  and  expelled 
him  from  the  train,  and  refused  to  carry 
bim  as  a  passenger,  although  so  requested 
to  do.  The  interrogatories  submitted  to 
v.27N.E.no.l2— 68 


the  jury  seem  tt)  have  been  addressed  to 
the  firbt  and  second  parugraphs  of  the 
complaint,  and  not  to  the  issae  raised  by 
the  third  paragraph;  so  thefacts  found  by 
the  jury,  so  far  as  this  case  is  concerned, 
may  have  prevented  a  recovery  under  the 
first  and  second  paragraphs  of  the  com- 
plaint, still  the  general  verdict  would 
stand  upon  the  third  paragraph.  But, 
upon  an  examination  of  the  issues  raised 
under  each  of  the  first  and  second  para- 
graphs, we  think  one  uf  the  material  is- 
sues was  that  more  force  was  used  than 
was  necessary  in  ejecting  appellee  from 
the  train;  that  he  was  unnecessarily 
Deaten  and  bruised.  So.  far  as  this  issue 
is  concerned,  the  special  findings  are  si- 
lent, and  clearly  the  special  findings  do 
not  cover  this  issue,  and  the  issues  raised 
under  the  third  paragraph.  The  question 
that  Is  raised  under  the  assignment  of  er- 
ror that  the  trial  court  erred  in  overruling 
appellant's  motion  for  judgment  on  the 
special  findings  of  the  jury,  notwithstand- 
ing the  general  verdict,  seems  to  us  ex- 
ceedingly plain,  and  that  the  trial  court 
correctly  ruled  is  open  to  little  or  no  con- 
tention, under  a  long  line  of  unbroken  de- 
cisions by  the  supreme  court  upon  this 
question.  "A  special  finding  overrides  the 
general  verdict  only  when  both  cannot 
stand;  and  this  antagonism  must  be  ap- 
parent upon  the  face  of  the  record,  before 
the  court  can  be  successtuUy  called  upon 
to  direct  judgment  in  favor  of  the  party 
against  whom  a  general  verdict  has  been 
rendered  by  a  jury  upon  their  oath." 
Every  reasonable  presumption  should  be 
Indulged  in  favor  of  the  correctness  of  the 
general  verdict,  whlcti  is  presumed  to  have 
been  rendered  upon  the  substantial  merits 
of  the  matters  in  controversy.  It  is  also 
the  duty  of  the  court  to  reconcile,  if  possi- 
ble, the  general  verdict  with  the  answers 
to  the  interrogatories;  for  It  is  settled 
that.  If  a  special  verdict  can  by  any  hy- 
pothesis be  reconciled  with  the  general 
verdict,  the  latter  will  control,  and  the 
court  will  not  render  judgment  against 
the  party  in  whose  favor  the  general  ver- 
dict is  rendered.  It  is  also  settled  "that, 
while  all  reasonable  presumptions  will  be 
indulged  in  favor  uf  the  general  verdict, 
nothing  will  be  presumed  in  support  of  the 
special  findings  of  fact."  Railroad  v. 
Stout,  63  Ind.  143;  Railroad  Co.  v.  Ellison, 
117  Ind.  234,  20  N.  E.  Rep.  135;  Knhns  v. 
Gates,  92  Ind.  66;  Redelshelmer  v.  Miller, 
107  Ind.  485,  8  N.  E.  Rep.  447;  Railroad  Co. 
V.  Cilfford,  113  Ind.  460,15  N.  E.  Rep.  524; 
Perry  v.  Makemson,  103  lud.  800,  2  N.  E. 
Rep.  713;  Baldwin  v.  Shuter,  82  Ind.  660; 
Rice  V.  Manford,  110  Ind.  fm,  11  N.  E.  Rep. 
283.  Appellant's  motion  for  judgment  on 
the  special  findings  of  the  jury,  notwith- 
standing their  general  verdict,  was  cor- 
rectly overruled.  We  have  found  no  t-rror 
In  the  record  In  this  case.  The  judgment 
is  afQrmed,  at  the  cost  of  the  appellant. 


(1B4  Mass.  152) 

MaoDonald  v.  Dana. 

'  (/Supreme  Judicial  Court  of  McugaehuaeUg. 
Suffolk.    June  SO,  1891.) 

Receipt — Parol  Evidence  to  E!zpi.aik. 
1.  A  receipt  for  "$500,  beintt  amoimt  received 
from  lecture  given  by  C.  in  HolUa-Street  Church 
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for  memorial  window  to  be  pat  In  said  ctaarch  as 
per  agreement, "  does  not  oonstitate  an  agree- 
ment tt>  leoeive  such  amount  In  full  satislaotion 
of  the  snm  due. 

2.  8ach  receipt  is  ambiguous,  in  that  it  is 
doubtful  whether  the  words  "as  per  agreement" 
refer  to  all  that  precedes  them,  or  to  the  $500  as 
the  amount  agreed  upon,  and  hence  parol  evi- 
dence Is  admissible  to  explain  it 

Exceptions  trnm  superior  court,  Suffolk 
county;  Jambs  R.  Dijnbab,  Judge 

Action  by  Sarah  MacDonuld,  doing  busi- 
ness  underthenameof  Donald  MacDonald, 
against  Thomas  Dana,  to  recover  a  bal- 
ance due  lor  a  stained-glass  window  put 
Into  a  church.  There  was  evidence  for 
plalnUR  tending  tu  show  that  she  con- 
tracted with  defendant  to  fnrnlsh  a  win- 
dow tor  the  chnrcb  for  not  less  than  f  1,- 
600;  and  tor  defendant  tending  to  show 
that  the  window  was  to  be  paid  for  by 
the  proceeds  of  a  course  of  lectures  to  be 
given  by  Rev.  Mr.  Carpenter,  and  that 
plaintiff  was  paid  $500,  and  gave  a  receipt 
therefor,  as  follows:  "Boston,  Jan.  21-R6. 
Received  of  Daniel  Wheeler,  Treas.,  »S00, 
being  amount  received  from  lectures  given 
by  Rev.  H.  B.  Carpenter  In  HoUls-Street 
Church  tor  memorial  window  to  be  put  In- 
tosald  church  as  per  agreement.  Donald 
MacDonai.d."  The  defendant  requested 
the  court  to  charge  that  the  receipt  was 
conclusive  evidence  of  full  payment  and 
satisfaction,  which  was  refused.  Verdict 
for  plaintiff  tor  f  1,000,  and  defendant  ex- 
cepted. 

L.  W.  Howes  and  M.  Bolbrook,  tor 
plaintiff.    Dana  &  Bates,  for  defendant. 

Morton,  J.  The  only  exception  in  this 
case  is  that  taken  by  the  defendant  tu  the 
refusal  of  the  court  to  rule,  as  rettuested 
by  him,  that  the  receipt  was  conclusive 
evidence  of  full  payment  and  satisfaction. 
This  present?  the  question  whether  thi  re- 
ceipt Is  to  bn  regarded  as  a  contract  on 
the  plaintiff's  parff,  in  which  she  agrees  to 
receive,  in  satistuction  and  discharge  ot 
her  claim,  the  amount  named,  in  which 
case  parol  evidence  would  not  be  admissi- 
ble to  vary  or  control  it;  or  whether  it 
could  be  properly  treated  as  an  acknowl- 
edgment mertfly  on  the  part  of  the  plain- 
tiff that  she  had  received  the  sum  named 
in  it  towards  the  amount  due  her  or  on  ac- 
count of  her  claim.  And  we  think  it  is 
very  clear  that  It  could  be  so  treated,  and 
that  the  refusal  of  the  court  to  give  the 
Instruction  requested  by  the  defendant 
was  cori-ect.  The  receipt  does  not  pur- 
port on  its  face  to  be  a  satisfaction  or  dis- 
charge of'the  plaintiffs  claim,  oran  agree- 
ment that  the  amount  named  in  It  was  re- 
ceived in  full,  or  that  she  would  take  the 
proceeds  of  Mr.  Carpenter's  lectures  in 
payment  of  the  window.  The  case,  there- 
fore, differs  from  those  cited  and  relied  on 
by  the  defendant.  In  which  some  one  ot 
those  elements  appeared.  The  receipt 
simply  acknowledges  the  payment  by  Iklr. 
Wheeler,  as  treasurer,  ot  |50U,  "being 
amount  received  from  lectures  by  Rev.  H, 
B.  Carpenter  lu  Hollis-Street  Church  tor 
memorial  window  to  be  put  into  said 
church  as  per  agreement."  It  is  plain 
that  there  is  nothing  here  to  show  that 
the  sum  named  was  paid  or  received  in  full 


tor,  or  In  payment  or  In  satisfaction  ot, 
tlie  plaintiff's  claim.  There  are  no  words 
of  such  Import.  It  was  open  to  the  de- 
fendant to  show,  it  he  cuuld,  that  sncb 
was  the  case;  but  this  he  has  failed  tu  do. 
The  receipt  is,  moreover,  amblguuus.  It 
is  pussible  to  construe  It  so  that  the  por- 
tion which  follows  the  words  "five  hun- 
dred dollars"  may  have  been  used  to  indi- 
cate the  source  from  which  the  money 
came,  and  nothing  more,  being  used  by 
Mr.  Wheeler  tor  his  own  protection  ;  and 
this  would  not,  perhaps,  be  an  unreasona- 
ble construction.  At  any  ra  te,  an  element 
of  uncertainty  is  introduced  Into  it  by  the 
words  "per  agreement"  at  the  fiuse.  It 
is  doubtfnl  whether  tliey  refer  to  the  sum 
named  at  the  commencement  of  the  re- 
ceipt, or  to  the  whole  body  ot  the  receipt 
preceding  those  as  claimed  by  the  defend- 
ant, or  to  the  words,  "memorial  window 
to  be  put  into  said  church,"  immediately 
before  them.  And  there  is  nothing  to 
show  what  the  agreement  was.  It  was 
therefore  open  to  the  parties  to  Introduce 
parol  evidence  of  it.  So  that,  if  the  receipt 
were  to  be  held  as  a  contract  ot  the  nature 
claimed  by  the  defendant,  tlie  court  was 
right  in  refusing  the  defendant's  request. 
Hildreth  v.  O'Brien,  10  Allen.  1(M;  Stacy 
V.  Kemp,  97  Mass.  166;  Lee  v.  Railway 
Co.,  L.  R.  6  Oh.  527;  Bard  v.  Wood,  3 
Mete.  (Mass.)  74;  Stoops  v.  Smith,  100 
Mass.  63.  The  view  which  we  have  taken 
of  the  main  question  at  issue  renders  It 
unnecessary  to  consider  the  other  points 
which  have  been  made.  Exceptions  over- 
ruled. 


(154  Uass.  105) 

Johnson  v.  Bbown. 

(Supreme  JuAUAal  Covurt  of  MaggadvuseUi. 
Middlesex.    June  &,  1891.) 

Pbomissobt  Notb  —  Cbbtificati  or  Pboikst — 
NoTABT  or  Amothbb  Statb— Pbima  Facu  Evj- 
dbmcb. 

1.  In  an  action  against  an  Indorser  of  a  prom- 
issory note,  a  notarial  certificate  of  protest  un- 
der seal  is  ^ritna/ocie  evidence  of  such  protest, 
although  given  in  another  state. 

2.  The  deposit  of  a  notice  Of  protest  in  a  let- 
ter box  on  the  street  is  in  legal  effect  the  same 
as  depositing  it  in  a  box  at  the  post-office. 

Exceptions  trom-superior  court,  Middle- 
sex county;  John  W.  Hammond,  Judge. 

This  was  an  action  upun  a  promissory 
note  Indorsed  by  B.  F.  Brown,  defendant, 
and  delivered  tu  W.  H.  Johnson,  plaintiff. 
The  note  was  protested  for  non-payment. 
Judgment  was  entered  intavurof  plaintiff, 
and  defendant  appeals. 

R.  M.  Stark,  tor  plaintiff.  J.  it.  Brown, 
tor  defendant. 

C.  Allen,  J.  1.  The  notarial  certificate 
of  protest  was  competent  without  further 
proof.  This  has  often  been  so  held  in  re- 
spect to  foreign  bills.  Porter  v.  Judson,  I 
Gray.  175;  Pierce  v.  Indseth.  1U6  D.  S.  546. 
1  Sup.  Ct.  Rep.  418;  Browne  r.  Bank  6 
Serg.  &  R.  484.  Fur  this  purpose  the  differ- 
ent states  of  the  Union  are  deemed  foreign 
to  each  other,  so  that  a  notarial  certificate 
of  protest  under  seal  is  good  on  mere  pro- 
duction. Townsley  v.  Sumrall,2  Pet.  170: 
Halliday  v.  McDougall.  ii!0  Wend.  81;  Car- 
ter V.  Burley,  9  N.  H.  558,  666.    See,  also, 
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Bank  v.  Huaaey,  12  Pick.  483.  By  St.  1880, 
c.  4,  re-enaeted  In  Pab.  St.  c.  77,  §  22,  pro- 
tests of  domestic  bills  of  exchange  and 
notes  are  pnt  upon  the  same  basis.  The 
meaning  is  the  same  as  it  the  language 
had  been  more  precise,— that  any  Instru- 
ment purporting  to  be  a  protest  of  a  hill 
or  note,  duly  certlfled  by  a  notary  public 
under  bis  ban<1  and  ofBcial  seal,  shall  be 
prima  facie  evidence.  Notaries  public 
hold  office  under  the  constitution.  With- 
the  aid  of  the  statute,  If  not  wlthuut, 
coorts  may  talte  judicial  notice  of  the  seal 
of  the  notary  public,  and,  as  a  next  step, 
may  take  notice  of  his  signature  also.  1 
Grcenl.  Et.  S§  5,  6;  In  re  PbUlips,  14  M.  B. 
R.  219:  Denmead  v.  Maack,  2  MacArthnr, 
475;  Tuustall  v.  Parish  of  Madison,  80  La. 
Ann.  471,477;  Wetherbee  v.  Dunn,  32  Cal. 
106;  Orabam  V.  Anderson,42IU.  614;  State 
V.  Williams.  5  Wis.  308. 

2.  The  deposit  of  the  notice  in  a  post- 
offlce  box  on  the  street  vras  just  tlie  same, 
in  legal  effect,  as  If  it  had  been  deposited 
in  a  box  at  the  post-office.  Skilbeck  v. 
Garbett,7  Q.  B.  846;  Pearee  v.  Langtlt.lOl 
Pa.  St.  507.    Exceptions  overruled. 


(154  Mass.  266) 

Bainard  ▼.  City  op  Newton. 

(Swareme  Judicial  Court  of  McutaclmseUg. 
Buflblk.    June  29, 1S91.^ 

Pollution  oi  Stream— Injonotion, 
An  in]anctlon  will  not  lie  to  restrain  a 
city  from  discharging  sewage  into  a  sti-eam  ron- 
aing  through  plaintiff's  land,  lower  down,  and 
from  emptjdng  more  than  the  natural  flow  of  wa- 
ter therein,  where,  although  the  fish  have  been 
driven  from  the  stream,  and  at  times  there  is 
an  offensive  smell  therefrom,  not  amonnting  to  a 
nolsamce,  only  surface  drainage  is  allowed  to 
mn  therein,  and  the  small  increment  of  water 
above  the  natural  flow  is  never  sufficient  to 
cause  an  overflow. 

Appeal  from  supreme  Judicial  court.  Mid  - 
dlesex  county;  Mabcub  P.  Knowlton, 
Judge. 

S.  H.  Dudley,  for  plaintiff.  W.  S.  Slo- 
eum,  tor  defendant. 

Holmes,  J.  This  is  a  bill  in  equity  to 
en]oln  the  city  of  Mnwton  from  discharg- 
ing sewage  into  a  brook,  called  "Ctieene- 
Cake  Brook,"  above  the  plaintiff's  land 
upon  tbe  brook,  and  from  emptying  more 
water  into  It  than  would  flow  into  It  nat- 
urally. The  master's  report  shows  that 
the  city  has  constructed  a  system  of  sur- 
face drainage  in  some  of  Its  streets  and 
ways,  under  the  powers  relating  to  the 
poblic  streets  and  ways,  'and  that  no 
drainage  comes  into  the  brook  except 
wbat  comes  from  the  ordinary  wash  of 
these  streets  and  ways.  In  one  plare  In 
tbe  water-sbed  west  of  the  brook  the  snr> 
face  wat(>r  gathered  into  a  small  stream 
for  some  1,300  feet,  and  then  spread  over 
tbe  surface  again,  and  disappeared  l)elow 
the  plaintiff's  land.  A  "Rmail,  but  sub- 
stantial," portion  of  the  water  from  the 
western  w»ter-shed,  including,  perliaps,  a 
portion  of  the  last-mentioned  water,  and 
water  from  the  eastern  water-shed,  which 
before  had  not  entered  the  brook,  now 
flows  into  it  through  tbe  drains.  The  in- 
crease occurs  mainly  in  heavy  rains  and 
sudden   thaws,  generally  does  not  Inst 


many  days,  and  is  not  found  to  cau^e  the 
brook  to  overflow.  The  surface  drain- 
age into  the  brook  being  now  from 
streets,  the  water  is  no  longer  clear,  the 
fl«<h  have  been  driven  from  it,  and  at  times 
it  has  a  disagreeable  smell,  not  found  to 
amount  to  a  nuisance. 

Upon  these  facts  we  are  of  opinion  that 
the  bill  must  be  dismissed.  The  pollution 
of  the  water  by  the  usual  Impurities  from 
streets  is  not  a  cause  of  action.  The  use  of 
his  land  for  streets,  with  the  usual  conse- 
quences to  owners  lower  down  upon  the 
stream,  would  not  exceed  the  common- 
law  rights  of  an  upper  owner.  Wheeler 
V.  Worcester,  10  Allen,  591,  602;  Merrlfleld 
▼.  Wol-cester,  110  Mass.  216,  220.  See  Mid- 
dlesex Co.  V.  McCue,  149  Mass.  103,  21  N.  E. 
Rep.  230.  Equally  little  can  the  plaintiff, 
complain  of  tbe  increased  discharge  of 
snrface  water  into  the  stream.  We  do  not 
say  that  no  change  of  tho  water-shed  on 
a  large  scale  could  give  rise  to  a  cause  of 
action  on  the  part  of  a  lower  proprietor. 
But  a  change  which  only  slightly  and  oc- 
casionally enlarges  tho  flow  of  a  natural 
stream  within  its  capacity,  and  does  not 
make  it  overflow,  isnotactionable.  Jack- 
man  V.  Arlington  Mills.  187  Mass.  277,  283. 
Again,  so  far  as  appears,  all  the  damage 
to  the  plaintiff,  if  any,  was  the  necessary 
consequence  of  the  laying  out  of  the 
streets  and  ways  from  which  the  snrface 
drainage  came  If  so,  and  If  the  statutes 
impose  a  greater  liability  than  the  com- 
mon law  for  this  damage,  when  socauscd, 
(Woodbury  v.  Beverly,  153  Mass.  — ,  26  N. 
E.  Rep.  851,)  tbe  only  remedy  Is  under  the 
statute,  (Flagff  v.  Worcester,  13  Gray,  601, 
603;  Wheeler  v.  Worcester,  10  Allen,  591, 
603;  Collins  v.  City  of  Waltham,  151  Mass. 
196.  198,  24  N.  E.  Rep.  827.) 

BUI  dismissed. 


a64  Mass.  60) 

Powers  v.  City  of  Bosto.v. 

(.Supreme  Judicial  Court  of  AfossocTittsette. 
Suffolk.    May2S,  1S91.) 

DEPECTIVB  BTBBSTS  —  CONTBtBUTOBT  ITbOUOEKCH 

— ^Ikstruotions. 

1.  Plaintiff  was  a  conductor  of  an  oi>ea 
horse  car,  and,  while  standing  on  the  running- 
board  thereof,  collecting  fares,  was  injured  by  a 
barrier  planbsd  in  the  street  by  the  city  author- 
ities, close  to  the  rails,  as  a  guard,  where  the 
street  had  caved  in.  Held  proper  to  charge  that, 
if  the  barrier  was  reasonably  necessary  to  pro- 
tect tbe  public,  and  its  position  was  indicated 
by  sutBcient  lights,  it  was  not  a  defect  for  which 
the  city  would  be  liable,  no  matter  how  near  it 
came  to  the  trackj  but  that  if  it  was  not  neces- 
sary, or  was  carried  too  far  into  the  stjreet,  or 
was  BO  constructed  as  to  be  a  danger  rather 
than  a  safeguard  to  public  travel,  or  if  the  dan- 
ger had  tie^i  ended  long  enough  to  have  reason- 
ably enabled  the  barrier  to  be  removed,  then  it 
was  a  defect. 

a.  Where  the  conductor  knew,  in  a  general 
way,  that  there  were  obstructions  in  the  street 
through  which  the  car  passed,  but  did  not 
know  bow  near  to  the  car  nor  how  dangerous 
they  were,  and,  at  the  time  of  his  injury,  was 
engaged  in  collecting  fares,  the  question  of  his 
negligence  was  for  the  jury. 

8.  Where  the  accident  happened  a  little  after 
sunset  in  September,  and  there  was  testimony 
that  it  was  misty  at  the  time,  and  two  witnesses 
testified  that  they  did  not  notice  any  lights  on 
the  hairier,  there  is  evidence  to  Justify  a  charge 
that  if  lights  were  necessary,  and  there  were 
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none,  the  alwence  of  fhem  wculd  be  one  of  the 
elements  In  determining  whether  the  barrier  was 
a  defect  or  not. 

Ezceptlonei  from  saperior  court,  Sntfolk 
county ;  Hamii.to.v  B.  Staples,  Judge. 

Action  by  J.  M.  Fowerf)  against  the  city 
of  Boston  for  damages  for  personal  in- 
juries alleged  to  have  been  sustained  In 
consequence  ol  a  defe't  in  the  public  high- 
way. Trial  tu  a  Jury,  verdict  and  judg- 
ment for  the  plaintiff,  and  the  defendant 
appeals,  alleging  rarlouB  exceptions  to 
the  charge. 

Allen,  Long:  4k  Bemenway  and  Cbns.  S. 
Knowles,  for  plaintiff.  IF.  S.  B.  Hopkins, 
Cbas.  T.  Da-viH,  Jus.  D.  C'o/t,and  Frank  B. 
Smith,  for  defendant. 

HOT.MRB,  J  This  is  an  action  to  re- 
cover damages  for  personal  injuries  al- 
leged to  have  been  caused  by  a  defect  in 
a  highway.  The  plaintiff  was  a  conductor 
of  a  horse-car,  and  at  the  time  of  the  ac- 
cident was  standing  on  the  running-board 
of  an  open  car,  collecting  fares,  when  he 
was  knocked  off  and  injured  by  being  car- 
ried against  a  post  planted  in  the  high- 
way within  two  inches  of  the  edge  of  the 
running  board.  The  post  was  part  of  a 
barrier  which  had  been  put  up  as  a  guard 
where  the  street  bad  caved  in  because  of 
an  excavation  for  a  new  building  at  the 
corner  of  Court  street  and  Washington 
street. 

On  the  quention  whether  the  barrier 
was  a  defect,  the  jury  were  Instructed,  in 
substance,  that  if  the  barrier  as  it  stood 
was  reasonably  necessary  to  protect  the 
public  at  the  time  ol  the  accident,  and  if 
its  position  was  indicated  by  sufficient 
lights,  it  was  not  a  delect,  no  matter  how 
near  it  came  to  the  railroad  track;  but 
that  if  it  was  not  necessary,  if  it  was  car- 
ried too  far  into  the  street,  if  it  was  con- 
structed so  as  tu  be  a  danger  to  public 
travel  rather  than  a  safeguard,  the  jury 
might  find  it  to  be  ii  defect ;  or.  If  the  dan- 
ger had  been  ended  long  enough  reasona- 
bly to  have  enabled  the  posts  to  be  re- 
moved, then  it  was  a  defect.  These  In- 
structions are  not  much  questioned  as 
abstract  propositions,  and,  in  our  opin- 
ion, they  were  correct.  It  is  true  that, 
under  the  cii-cumstances  supposed,  the 
barrier  might  not  be  a  defect  as  towards 
people  traveling  on  foot  or  in  carriages, 
and  that  it  might  be  one  relatively  to  the 
horse-cars  only  by  reason  of  Its  nearness 
to  the  track  and  their  inability  to  turn 
oat.  But  it  is  not  necessary  that  a  mat- 
ter complained  ot  should  endanger  all 
modes  of  public  travel  in  order  to  be  a  de- 
fect. It  1b  enough  that  it  makes  any  mode 
dangerous  which  the  public  have  a  right 
to  use.  The  ground  is  not  that  horse-cars 
have  greater  rights  than  the  public  at 
large,  but  that  travel  by  means  of  the 
liotse-cars  Is  one  ot  the  rights  of  the  pub- 
lic at  large.  See  Gregory  v.  Adams,  14 
Gray,  242,  247;  Arey  v.  City  of  Newton*  148 
Mass.  698,  20  N.  £.  Rep.  827. 

It  is  objected, however,  that  the  instruc- 
tions given  allowed  the  jury  to  find  that 
there  had  been  such  a  change  as  to  make 
it  proper  to  remove  the  barrier,  whereas, 
in  fact,  there  was  no  such  evidence.  The 
question  turns  on  the  meaning  ol  a  wit- 


ness, the  inspector  of  buildings,  in  testify- 
ing that  on  Saturday  morning  the  danger 
from  the  caving  in  had  ceased,  (the  acci- 
dent having  happened  Saturday  evening.) 
It  was  left  to  the  jury  to  sa.v  whether  be 
meant  that  the  danger  to  the  public  bad 
ceased  because  the  posts  had  been  put  in 
as  a  protection  against  it,  or  because  the 
danger  of  a  further  caving  in  of  the  street 
was  over,  so  that  the  barrier  was  no 
Idnger  necesBsry.  Whatever  w6  might 
have  thought  if  all  the  language  used  by 
this  witness  had  occurred  in  a  written 
deposition,  we  cannot  say  that  his  words 
may  not  have  admitted  ot  two  interpreta- 
tions by  those  who  beard  them,  and  there- 
fore we  find  no  error  here. 

An  exception  is  taken  to  leaving  the 
question  of  the  plaintiff's  negligence  to  the 
jury.  So  far  as  the  ruling  requested  rest- 
ed upon  the  plaintiff's  knowledge.  It  ia  tu 
be  observed  that,  while  he  admitted  tkat 
he  had  a  general  Idea  that  there  were  some 
obstructions  there,  he  said  that  he  did  not 
know  that  they  were  as  near  to  the  car  or 
as  dangerous  as  they  were.  No  dualit,  if  a 
man  voluntarily  runs  into  a  danger  which 
he  fully  appreciates,  generally  speetking 
he  cannot  recover  for  it,  and  it  is  rather  a 
question  of  words  than  of  substance 
whether  he  shall  be  called  negligent  or 
shall  be  said  to  have  taken  the  risk. 
Miner  v.  Railroad  Co.,  26  N.  E.  Rep.  994, 
(March,  1891.)  But  a  man  does  not  take 
the  risk  ot  every  danger  which  may  arise 
from  certain  causes,  merely  because  in  a 
general  way  he  is  aware  ot  the  existence  of 
those  causes.  Thomas  v.  Telegraph  Co., 
100  Mass.  166,  158;  Barton  v.  SpringBeld. 
110  Mass.  131;  Dewire  v.  Bailey,  131  Mass. 
169;  Lawless  v.  Railroad  Co.,  ISA  Mass.  1, 
5;  Ferren  v.  Railroad  Co.,  143  Mass.  ]97, 
199,  9  N.  E.  Rep.  608;  Kelly  v.  Blackstone, 
147  Mass.  448,  451,  18  N.  E.  Bep.  217. 

So  far  as  the  request  fur  a  ruling  that 
the  plaintiff  was  negligent  was  put  upon 
the  ground  that  he  was  standing  nn  the 
running-board,  and  allowed  his  peraon  to 
project  beyond  the  outeh  edge  of  the 
board,  there  can  be  no  doubt,  we  think, 
that  the  question  would  be  left  to  the  jury 
in  an  action  against  the  railroad  com- 
pany. Meesel  v.  Railroad  Co..  8  Allen. 
234;  Fleck  V.  Railway  Co.,  134. Mass.  4S0; 
Railway  Co.  v  Lee,  50  N.  J.  Law,  435:i 
Gelta  V.  Railway  Co.,  72  Wis.  307,  39  N. 
W.Rep.  866;  Dablberg  v.  Railway  Co., 
82  Minn.  404,  21  N.  W.  Rep.  545:  Dlckin- 
son  v.  Railway  Co.,  63  Mich.  43,  18  N. 
W.  Rep.  553;  Railway  Co.  v.  Walling, 
97  Pa.  St.  65;  Railway  Co.  v.  Gallagher, 
108  Pa.  St.  524,  528.  It  is  true  that  in  such 
an  action  the  plaintitf  has  the  advantage 
that  the  defendant  invited  the  conduct 
which  it  now  alleges  to  have  been  negli- 
gent, but  the  reasoning  of  the  cases  is  nut 
wholly  dependent  upon  this  fact,  and  the 
same  conclusion  has  been  reached  in  ac- 
tions against  third  persons  in  cases  ot  col- 
lision. Spofford  V.  Harlow,  3  Allen,  176; 
Connolly  v.  Ice  Co.,  114  N.  Y.  104,  21  N.  E. 
Kep.  101.  There  are  many  things  to  be 
considered  in  deciding  upon  the  character 
of  the  plalntifl's  conduct,  and  we  carnot 
say  that  It  seems  to  as  so  plainly  negli- 

>UAtL  Rep.  883. 
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xent  that  tbe  question  dtaoald  bare  been 
taken  from  tbe  Jury. 

Tbe  only  other  point  whlcb  1b  ar^ed 
tor  tbe  defendant  Is  that  the  Judge  sent 
tbe  case  to  the  jury  In  such  a  way  that 
they  niay  have  found  tor  tbe  plaintiff  on 
the  ground  that,  although  tbe  barrier 
necessarily  was  placed  and  left  where  It 
was,  it  was  not  lighted,  and  a  light  was 
necessary  at  the  time  of  the  accident, 
whereas,  it  is  said,  there  is  no  evidence 
that  it  was  dark,  or  that  there  were  no 
lights.  Bat  there  was  some  evidence  tor 
tbe  plaintiff  on  both  points.  Tbe  accident 
happened  at  ora  little  aftersnnset  on  Sep- 
tember 7th.  and  tbere  was  testimony  that 
It  was  misty.  The  plaiutltt  and  a  passen- 
xer  test!  fled  that  they  did  not  notice  any 
lights.  Johanson  v.  Railroad,  26  N.  £. 
Bet>.426,  (January,  1881.)  Without  consid- 
ecing  more  nicely  what  would  conatitate  a 
prima  facie  case  oitltllng  tbe  plaintiff  to 
go  to  the  Jury,  we  are  ot  opinion  that  a 
new  trial  must  be  denied,  and  we  reacb 
the  matter  the  more  readily  In  view  of  tbe 
tact  that  the  defendant  did  not  ask  a  mi- 
ing  that  tbere  was  no  evidence  that  tbe 
barrier  was  not  lighted,  and  that  the  ex- 
ception to  tbe  charge  did  not  call  atten- 
tlon  of  the  Judge  or  opposing  counsel 
to  the  points  now  relied  upon,  except  in  a 
very  indirect  way. 

Exceptions  overruled. 
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Commonwealth  v.  Mesbrtb. 


(Swpreme  JuAUAal  Court  of  McugaehuHtU. 

Suffolk.    May  86,  1891.) 

Obtaikiso  Qoosa  tisdsb  Fai.9b  Prstbn8es— Con- 

8PIRACT  —  InDICTMBNT  —  EtiDKNCB  —  INSTBUC- 
TIOHS. 

1.  An  indictment  charging  a  conspiracy  be- 
tween the  defendants  to  obtain  goods  under  color 
of  a  contract  between  one  Kennedy  and  a  corpo- 
ration, in  which  Kennedy  should  assume  to  be 
one  Brown,  who  was  pretended  to  be  a  wealthy 
person,  sufflciently  ctiarges  a  conspiracy  to  ob- 
tain goods  under  lalsepretenses. 

2.  Evidence  that  Kennedy  was  married  un- 
der that  name,  and  was  known  by  it  and  by 
otiier  names,  was  competent  as  tending  to  show 
that  his  assumption  of  the  name  of  Brown  was 
a  pretense  for  the  purpose  of  obtaining  goods  on 
credit,  and  that  the  agreement  that  be  should 
assume  that  name  tor  that  purpose  was  a  con- 
spiracy to  cheat. 

3.  Where  a  defendant  is  convicted  under  one 
count  of  an  indictment,  Uie  admission  of  imma- 
terial evidence  under  a  count  upon  which  he  was 
acquitted  is  not  prejudicial. 

i.  A  document  may  be  identified  by  an  llllt 
terate  vritness  from  its  general  appearance. 

6.  Evidence  as  to  occurrences  several  months 
before  and  after  the  time  charged  in  the  indict- 
ment as  the  date  of  the  conspiracy  is  immaterial. 

6.  The  testimony  of  persons  residing  in  the 
place  where  It  was  pretended  that  Brown  lived 
and  owned  real  estate,  that  no  such  person  aa 
Brown  was  known  there,  was  competent,  al- 
though no  one  witness  testified  that  he  knew 
eveiybody  living  there. 

7.  Tbe  register  of  deeds  and  town-clerk  of 
snch  town,  being  an  old  resident  and  familiar 
with  tbe  records  and  people,  was  competent  to 
testify  that  the  records  showed  no  land-owner  of 
that  name,  although  he  had  made  no  special 
search. 

8.  Evidence  that  Kennedy  wrote  letters  while 
In  state-prison  to  a  person  called  Flora  Brown, 
who  was  not  a  witness,  and  whose  relationship 
to  him  was  not  shown,  is  inadmissible  to  show 
that  his  true  name  was  Brown. 


9.  Where  an  indictment  charges  conspiracy 
to  obtain  goods  by  various  false  pretenses,  proof 
that  there  was  a  conspiracy  to  obtain  them  by 
any  one  of  the  pretmises  set  out  does  not  consti- 
tute a  variance. 

10.  Where  the  indictment  charges  a  conspir- 
acy to  obtain  goods  by  false  pretenses,  proof  of 
a  conspiracy  to  obtain  goods  and  labor  is  no 
variance. 

11.  Where  defendant  does  not  ask  for  speciflo 
instructions,  and  excepts  to  different  portions  of 
the  charge  without  specifying  wherein  he  de- 
sires different  rulings,  the  charge  will  not  be 
deemed  erroneous  when  there  is  no  fundamental 
error  or  any  injustice  done. 

12.  Where  the  court  had  already  charged  that 
representations  that  the  person  whom  defendant 
pretended  to  be  was  rich,  and  owned  valuable 
real  estate,  and  was  interested  in  certain  manu- 
factares,  must  lie  in  writing,  (as  required  by 
Pub.  St.  Mass.  o.  aos,  g  69,)  it  was  not  error  to 
charge  that  the  offense  was  made  out  if  it  was 
mroved  that  one  of  the  false  pretenses  was  that 
Kennedy,  represented  as  Brown,  had  recently 
sold  valuable  real  estate  in  another  state,  and 
invested  the  proceeds  in  property  In  Boston. 

Exceptions  from  superior  court,  Suffolk 
county;  Maso.n,  Judge. 

George  W.  Meserve  and  N.  W.  Foyewere 
Indicted  for  conspiracy  to  obtain  goods 
from  a  certain  corporation  under  color  of 
a  contract  between  it  and  one  Kennedy, 
In  which  Kennedy  should  pretend  to  be 
Brown,  a  wealthy  resident  of  the  town  ot 
Exeter,  engaged  in  erecting  buildings,  for 
which  large  quantities  of  materials  were 
required.  The  indictment  contained  four 
counts.  Meserve  was  convicted  upon  the 
third  and  fifth,  and  Foye  upon  the  fifth 
only.     Defendants  appenl. 

A.  E.  Pillabury,  Atty.  Gen.,  and  C.  N. 
Harris.  SfCond  Asst.  Atty.  Gen.,  for  tbe 
Commonwealth.  Edward  Avery  and 
Georse  R.  Swasey,  for  defendants. 

C.  AI.MEN,  J.  The  defendants  were  tried 
on  four  counts, — the  first,  third,  fourth, 
and  fifth.  Meserve  was  convicted  on  ths 
third  and  fifth  counts,  and  Foye  on  tbe 
fifth  only.  The  objections  urged  are  to 
the  validity  of  the  Indictment,  to  tbe  evi- 
dence, and  to  the  Inetructionsof  the  Judge. 
The  motion  to  quash  the  third  count 
rests  on  the  ground  that  it  Is  uncertain 
and  vague,  and  that  the  delendants  could 
not  tell  from  It  whether  they  were  to  be 
tried  for  a  conspiracy  to  obtain  goods  by 
making  an  unauthorized  contract  for 
goods  and  labor,  and  also  by  means  ot 
false  pretenses,  or  whether  they  were  to 
be  tried  for  a  conspiracy  to  obtain  goods 
by  means  ot  a  pretended  contract  for 
goods  and  labor,  which  said  contract 
was  to  be  obtained  by  false  pretenses.  It 
appears  to  be  sufficiently  plain  that  the 
count  charges  a  conspiracy  to  obtain 
goods  under  color  of  a  contract  between 
Kennedy  and  the  corporation,  in  which 
Kennedy  should  pretend  to  be  Brown. 
The  name  of  Brown  was  tu  be  pretended 
or  assumed  by  Kennedy  to  be  his  own, 
and  various  other  pretenses  were  to  be 
made  In  reference  to  the  supposed  Bro  wn. 
Tbe  count  Is  sufficient.  Com.  v.  Walker, 
108  Mass.  309.  The  objection  to  the  fifth 
count  Is  substantially  similar.  Numerous 
objections  were  taken  to  the  admission 
or  exclusion  of  evidence,  only  a  part  ot 
which  are  now  Insisted  on. 

Tbe  defendants  contend  that  a  question 
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to  the  witness  Amanda  A.  Kennedy  was 
leading.  The  objection  was  not  pat  on 
that  ground  at  the  tiial,  and,  if  It  bad 
been,  it  was  within  the  discretion  of  the 
presiding  Judge  to  allow  it.  Green  v. 
Gould,  8  Allen,  465;  York  v.  Pease,  2  Gray, 
282.  It  was  competent  to  show  that  Ken- 
nedy,  &Iiaa  Brown,  was  married,  shortly 
before  the  conspiracy  charged,  under  the 
name  of  Kennedy,  and  that  he  usnally 
went  under  that  name,  or  the  name  of  St. 
Ulalr;  and  also  that  his  wife,  while  living 
with  him  shortly  before  the  time  of  the  al- 
leged conspiracy,  went  under  the  name  of 
Mrs.  St.  Clalr.  All  this  would  have  some 
tendency  to  nbow  that  the  assumption  of 
the  name  of  Brown  was  a  mere  pretense, 
and  that  the  agreement  that  he  should  as- 
sume that  name  for  the  purpose  of  ob- 
taining goods  on  credit  was  a  conspiracy 
to  cheat. 

The  evidence  of  Meserve's  conversation 
as  to  an  attempt  to  get  a  horse  in  Dub- 
lin, N.  H.,  was  given  in  connection  with  a 
conversation  about  a  plan  for  Meserve 
and  Kennedy  to  go  to  New  Hampshire  to 
get  some  brick  by  cheating  somebody 
there.  This  testimony  was  in  support  of 
the  first  count,  and  had  no  relation  to  the 
third  or  fifth  count,  on  which  alone  a 
conviction  was  had.  The  jury  having  ac- 
quitted the  defendants  on  the  first  count, 
the  admission  of  this  evidence,  whether 
right  or  wrong,  is  now  itumaterial. 

The  judge  might  pruperly  bold  that  the 
written  ducuments  testified  to  by  Mrs. 
Kennedy  were  sufficiently  identified  to  be 
laid  before  the  jury,  although  she  was  un- 
able to  read.  The  mere  fact  that  a  wit- 
ness cannot  read  writing  does  not  neces- 
sarily reader  him  incompetent  to  testify 
to  the  identity  of  a  written  paper.  He 
still  has  the  size,  form,  color,  and  general 
appearance  of  the  paper,  the  color  of  the 
ink,  and  the  size  and  general  character- 
istics or  appearance  of  the  writing,  to  go 
by.  For  example,  one  might  be  allowed 
to  testify  to  the  Identity  of  a  paper  writ- 
ten in  Greek,  Hebrew.  Sanscrit,  or  Egyp- 
tian hieroglyphics,  although  unable  to 
read  a  word  of  either  language.  The 
weight  of  the  testimony  would,  of  course, 
be  for  the  jury.  The  testimony  of  the 
witness  Googin,  which  was  excepted  to, 
was  offered  under  a  misapprehension  as 
to  what  her  testimony  would  be,  and  this 
was  stated  as  soon  as  she  had  answered 
the  questions.  The  testimony  was  not  in- 
jurioas  in  Its  nature,  and  there  Is  no  rea- 
son to  suppose  that  it  prejudiced  the  de- 
fendant Meserve. 

The  witness  Beed  was  asked,  in  cross- 
examination,  whether  his  action  with  ref- 
erence to  foreclosure  was  Influenced  by  an 
interview  with  Mr.  Pratt.  Tbis  action 
with  reference  to  foreclosure  and  the  in- 
terview referred  to  were  several  months 
after  the  date  of  the  conspiracy  charged 
In  the  indictment,  and  the  question  might 
properly  be  excluded  as  immaterial.  Tbe 
evidence  that  the  lumber  sent  to  Newtou 
Highlands  was  marked  "  George  Brown  " 
had  a  tendency  to  show  that  Kennedy 
was  then  assuming  the  name  of  Brown, 
and  that  Foye  was  cognizant  of  It.  It 
bore  directly  apon  the  charge  against 
Foye,  and  was  competent  for  this  pur- 


pose, although  It  may  not  have  borne  up- 
on the  charge  against  Meserve.  More- 
over, this  testimony  appears  to  have  had 
relation  only  to  tiie  first  count,  upon 
which  tbe  defendants  were  acquitted. 
The  question  to  tbe  witness  Carpenter, 
"What  talk  did  you  have  with  him?"— 
that  Is,  with  Brown,— was  properly  al- 
lowed. There  had  been  sufiicient  evidence 
of  a  conspiracy  between  Meserve  and 
Kennedy,  hIIhs  Brown,  to  warrant  the 
judge  In  admitting  declarations  by  tbe 
latter.  No  objection  was  taken  to  any 
particular  part  of  the  auswer,  on  the 
ground  that  It  related  to  matters  outside 
of  tbe  charges  in  tbe  indictment. 

The  witness  Stark  was  asked,  on  cross- 
examination,  for  certain  particulars  as  to 
the  purchase  of  the  Porter  lot,  so  called, 
and  of  the  bulldingcontraGt  for  that  lot. 
These  partlcnlars  were  properly  excluded 
as  immaterial.  That  purchase  was  sever- 
al months  before  the  transactions  which 
are  charged  in  the  Indictment.  The  fact 
that  there  was  uo  attempt  by  Meserve  to 
defraud  In  reference  to  that  purchase  and 
that  building  contract.  If  conceded,  would 
be  unimportant;  Knot  conceded,  the  ad- 
mission of  the  evidence  would  raise  an  is- 
sue of  itself  traversable  and  foreign  to 
those  on  trial.  Moreover,  It  does  not  ap- 
pear that  It  was  urged  against  either  of 
tbe  defendants  that  there  was  an  over- 
valuation in  the  original  purchase  of  the 
Reed  lot  by  Meserve  from  Beed.  There 
was  no  occasion  to  prove  affirmatively 
that  the  price  paid  was  reasonable. 

Tbe  questions  to  the  residents  of  Exeter 
were  competent.  One  principal  element 
in  the  alleged  conspiracy  being  that  Ken- 
nedy should  assume  to  be  George  Brown, 
a  man  of  wealtb,  residing  in  Exeter,  and 
then  or  recently  an  owner  of  real  estate 
there.  It  was  competent  to  show  by  the 
witnesses  that  they  knew  of  no  xuch  man. 
The  witnesses  testifled  to  a  general  ac- 
quaintance with  the  inhabitants  and 
owners  of  real  estate  in  that  town.  It 
was  not  necessary  that  each  witness 
should  be  able  to  state  absolutely  that  be 
knew  every  resident.  The  witness  Bel- 
knap testified  that  he  was  an  old  resident 
of  the  town,  the  registrar  of  deeds,  the 
town-clerk,  having  custody  of  the  town 
records  and  assessor's  books,  and  that  he 
was  familiar  with  them;  that  be  was  also 
a  real-estate  agent  and  conveyancer,  and 
had  searched  the  records  a  great  deal. 
He  might  properly  be  allowed  to  testify 
that  there  was  no  sucb  real-estate  owner 
in  Exeter  as  George  Brown;  that  is,  no 
person  of  that  description.  The  point 
was  that  no  man  of  that  name  and  de- 
scription lived  there.  The  question  of  his 
means  was  held  by  the  court  to  be  imma- 
terial. Tbe  only  practicable  way  in  prac- 
tice to  prove  that  no  deed  appears  of  rec- 
ord is  to  show  that  an  examination  of 
the  records  discloses  none.  The  court 
and  jury  cannot  look  through  the  records 
for  themselves.  The  evidenceof  the  witness 
might  not  be  entitled  to  so  much  weight  as 
If  be  had  made  special  search  with  reference 
to  testifying;  bnt  his  general  statement, 
founded  not  only  upon  his  familiarity 
with  the  records,  but  upon  his  knowledge 
of  the  people  and  of  the  land  of  the  town. 
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might  properly  be  received.  The  antbor- 
Itiea  cited  to  show  that  facts  which  ap- 
pear of  record  must  be  proved  by  the  rec- 
ords or  by  copies  thereof  are  not  apjjllca- 
ble  to  show  that  oral  testitnony  is  inad- 
missible to  show  that  a  particular  fact 
dues  not  appear  of  record.  The  statement 
of  Mrs.  Kennedy,  alias  Brown,  to  Mrs. 
Foye,  that  "Tom  will  fix  him,"  was  prop- 
erly exclnded.  .  W©  see  no  ground  on 
which  it  was  material  or  important,  it 
having  been  said  in  the  absence  of  the 
person  referred  to.  It  would  have  no 
tendency  to  contradict  him  or  affect  his 
testimony.  The  price  that  Porter  was 
willing  to  accept  for  building  the  house 
on  the  Reed  lot  was  properly  excluded ; 
or,  if  material  In  any  aspect  of  the  case.  It 
could  only  be  with  reference  to  counts 
npon  'Which  no  conviction  was  had.  In 
the  third  and  fifth  counts  there  was  no 
charge  which  would  make  It  jnaterial. 
At  the  time  of  the  conspiracies  therein 
charged  the  title  was  in  Brown.  A  pro' 
posed  building  contract  between  Meserve 
and  Porter,  and  Porter's  uncompleted  ne- 
gotiation for  building,  do  not  in  any  way 
tend  to  negative  the  charges  of  subse- 
quent conspiracies,  as  set  forth  in  the 
third  and  flfth  counts. 

It  was  immaterial  to  show  that  Ken- 
nedy, aUna  Brown,  wrote  letters  while  in 
The  state-prison  to  a  person  called  Flora 
Brown.  She  was  not  herself  called  as  a 
witness.  No  evidence  was  offered  to  show 
that  there  was  any  relationship  between 
them,  and  the  fact  of  his  writing  letters  to 
a  woman  culled  Flora  Brown  would  of  it- 
self have  no  tendency  to  show  that  bis 
true  name  was  Brown.  The  other  excep- 
tions taken  at  the  trial,  in  respect  to  the 
admission  or  exclusion  of  evidence,  are  not 
now  insisted  on. 

The  ground  of  exception  which  appear- 
to  be  most  stmngiy  relied  on  is  that  the 
Judge  instructed  the  Jury,  in  substance, 
that  where  an  indictmeut  charges  a  con- 
spiracy to  obtain  goods  by  various  differ 
ent  false  pretenses,  it  will  not  bea  variance 
II  It  is  proved  that  there  was  a  conspiracy 
to  obtain  the  goods  by  any  oneof  the  false 
pretenses  which  are  set  ont.  This  In- 
struction was  given  in  reference  to  the 
first  count;  but,  assuming  that  it  was 
also  appplicable  to  the  third  and  fifth 
counts,  on  which  alone  a  conviction  was 
bad,  we  are  of  opinion  that  it  furnished 
DO  valid  ground  of  exception.  It  Is  con- 
ceded in  the  argument  tor  the  defendants 
that,  in  an  indictment  for  obtaining 
Ij^oods  by  false  pretenses,  the  government 
Is  not  held  to  proof  of  all  the  pretenses 
alleged.  See  cases  cited  in  2  Biah.  Crim. 
Proc.  §§  165^171.  But,  il  there  Is  no  vari- 
ance In  such  case.  It  certainly  would  savor 
of  great  refinement  to  bold  that  there  Is 
a  variance  when  the  Indictment  chai-ges  a 
conspiracy  to  obtain  the  goods  by  several 
(aUe  pretenses,  and  only  one  is  proved. 
Tbegronnd  taken  in  argument  is  that  iu 
the  latter  case  the  agreement  between  the 
conspirators  is  not  proved  as  laid.  But 
the  means  by  which  the  cheating  is  to  be 
accomplished  are  not  necessarily  to  be 
held  to  be  inadmlBsible.  The  specification 
of  them  Is  required  in  our  practice,  in  eases 
where  the  purpose  itself  of   the  alleged 


conspiracy  is  not  critninal  or  unlawful,  in 
order  that  It  may  appear  that  the  means 
contemplated  to  carry  It  out  are  criminal 
or  unlawful.  According  to  the  practice  iu 
England,  as  we  gather  from  the  course  of 
the  decisions,  it  is  not  necessary  to  set 
out  the  contemplated  means  for  effecting 
the  cheat.  Rex  v.  Gill,  2  Barn.  &  Aid.  204; 
Reg.  V.  Gompertz,  9  Q.  B.  824;  Sydserff  v. 
Queen,  11  Q.  B.  245;  Latham  v.  Reg.  5 
Best  &  S;  635.  But,  in  order  to  give  need- 
ed information  to  the  court  and  to  the  de- 
fendant, where  there  is  merely  a  general 
charge  of  a  conspiracy  to  obtain  goods 
by  false  pretenses,  a  i^peclflcation  of  par- 
ticulars is  ordered  by  the  court.  If  moved 
for.  Reg.  v.  Kenrlck.  5  Q.  B. 49,61;  Rex  v. 
Hamilton,  7  Car.  &  P.  448;  Reg.  v.  Brown, 
8  Cox,  Crlm.CHB.69.  In  Massachusetts,  as 
in  others  of  the  United  .States,  It  is  held 
that  this  Information  should  be  given  in 
the  indictment, in  cases  where  the  purpose 
of  the  conspiracy  itself  does  not  appear  to 
be  criminal  or  unlawful,  and  that  this 
rule  applies  to  conspiracies  to  cheat,  as 
cheating  Is  not  necessarily  criminal  or  un- 
lawful.  Com.  V.  Hunt,  4  Mete.  (Mass.) 
Ill;  Com.  V.  Eastman,  1  Cush.  189,  224; 
Com.  V.  Sbedd,  7  Cush.  514;  Com.  v.  Wal- 
lace, 16  Gray,  221.  In  the  case  last  cited, 
the  reason  given  Is  that  it  enables  the 
court  to  see  the  character  of  the  acts  pro- 
posed to  be  done  in  the  accomplishment 
of  the  purpose  of  the  intended  conspiracy, 
and  also  apprises  the  defendant  of  the 
facts  relied  upon  to  constitute  the  offense 
with  which  It  Is  charged.  No  case  is  cited 
or  has  come  to  our  notice  where  it  has 
ever  been  held  that  it  is  a  variance  If  some 
of  these  contemplated  means  are  not 
proved  as  alleged,  provided  any  criminal 
or  unlawful  means  which  are  alleged  are 
proved.  At  nisi  prius.  In  England,  it  was 
held  that  a  charge  of  a  conspiracy  "to 
prevent  the  workmen  of  J.  G,  from  contin- 
uing to  work"  was  well  supported  by 
evidence  of  a  conspiracy  to  prevent  one 
workman.  Rex  v.  Bykerdike,  1  Moody 
&  R.  179.  So,  also,  that  a  charge  of  a 
conspiracy  by  false  pretenses  to  extort 
money  was  supported  by  evidence  of  a 
conspiracy  to  extort  money  without  refer- 
ence to  the  false  pretenses.  Reg.  v.  Yates, 
6  Cox,  Crira.  Cas.  441.  Also  that,  if  an  act 
is  charged  to  have  been  done  with  several 
intents,  proof  of  one  la  enough.  Rex  v. 
Evans,  3  Starkie,  35.  We  think  the  sub- 
stance of  the  issue  is  sufflcieTitly  proved 
by  proving  any  one  of  the  pretenses  laid, 
provided  such  pretense  would  have  been 
sufficient  If  it  alone  had  been  charged. 
The  mentioning  of  the  various  false  pre- 
tenses is  rather  a  matter  of  enumera- 
tion than  of  essential  description,  and 
those  pretenses  not  proved  to  have  been 
contemplated  may  be  rejected  in  the  in^ 
dictment.  There  certainly  was  evidence 
tending  to  support  the  averment  as  to 
a  part  of  the  pretenses  set  forth  in  the 
third  and  fifth  counts,  and  that  id 
enough. 

The  defendant  Meserve  further  contends 
that  the  averment  in  the  third  count  wail 
of  a  pretended  contract  with  the  Shreve, 
Crump  &  Low  Company,  which  did  nut 
bind  Brown.  We  do  not  so  understand 
it.   The  averment  means  a  contract  wbicn 
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it  was  pretended  was  between  a  man  by 
the  name  of  George  Brown  and  tbe  cor- 
poration, when  the  contract  in  fact  was 
between  Kennedy  and  tbe  corporation. 
It  is  also  urged  that  there  wasa  variance, 
because  the  averment  waa  of  a  conapiracy 
to  obtain  goods,  whereas  the  proof,  it 
anything,  was  ol  a  conspiracy  to  obtain 
goods  and  labor.  But  this  is  no  variance. 
Veazie's  Case,  7  Greenl.  131.  It  is  further 
contended  that  there  was  no  evidence  to 
connect  Meserve  with  the  fifth  count.  It 
there  was  evidence  of  a  conspiracy  to  ob- 
tain certain  goods  by  cheating  some  one. 
It  would  take  but  slight  additional  evi- 
dence to  show  that  Bailey  was  the  one  in- 
tended. There  was  a  good  deal  of  evi- 
dence tending  to  show  that  It  was  the  pur- 
pose of  Meserve  and  Foye  to  obtain  goods 
of  that  l(ind,  and  there  was  evidence  tend- 
ing to  show  that  Meserve  otfereil  to  settle 
Bailey's  claim  by  submitting  to  a  loss. 
This  objection  would  be  proper  to  be  con- 
sidered on  a  motion  torn  new  trial,  but  as 
exceptions  we  cannot  say  that  there  was 
no  evidence  for  the  Jury. 

We  now  come  to  the  critielsms  made  by 
the  defendants  upon  the  Judge's  charge  to 
tbe  Jury.  Tbe  first  criticism  is  not  well 
founded.  It  is  that  tbecourt  so  framed 
Its  language  that  the  Jury  must  have  been 
led  to  tliinlc  that  the  inquiry  for  them  wan 
whether  a  pretense  was  in  fact  made  that 
Kennedy  was  Brown,  and  not  whether 
there  was  an  agreement  to  make  a  false 
use  of  that  name.  But  conspiracy  may  be 
proved  by  circumstantial  evidence,  and 
proof  of  what  was  actually  done  is  evi- 
dence tending  to  uhow  what  was  agreed 
to  be  done.  The  Judge  had  already  fully 
and  clearly  instructed  the  Jnry  as  to  the 
proper  effect  of  proof  of  acts  done,  and 
there  is  no  reason  to  suppose  that  the 
Jury  were  under  any  misapprehension. 
The  defendant  nowcontendsthat  the  Jury 
should  have  been  instructed,  in  substance, 
that  it  Kennedy  had  gone  by  the  name  of 
Brown  before,  and  had  not  assumed  the 
name  of  Brown  in  this  particularinstance 
for  fraudulent  purposes,  such  assumption 
and  representation  would  not  be  a  talee 
pretense.  In  reference  to  this,  it  is  enough 
to  say  that  no  such  Insti-nction  was 
asked  for  at  the  trial.  Tbe  same  remark 
applies  to  other  criticisms.  No  specific  in- 
structions were  asked  for,  provided  the 
case  was  to  go  to  the  Jury.  The  Judge's 
attention  was  notcalled  to  any  particular 
defect  or  insufliciency  or  inaccuracy  in  his 
Instrnctions  to  the  Jury,  but  at  the  close 
of  the  charge  the  defendants  enumerated 
20  different  portions  of  the  charge  to 
which  they  excepted,  embracing  all  the  4 
counts  which  were  submitted  to  the  jury, 
but  with  no  further  specification  of  what 
they  complained  of,  or  wherein  they 
wished  fur  different  rulings.  Now,in.sucb 
a  case,  if  any  fundamental  error  in  prin- 
ciple is  discovered,  or  anything  by  means 
of  which  it  seems  probable  tliat  injustice 
may  have  been  done,  the  defendants 
should  have  the  benefit  of  it.  But,  under 
such  circumstances,  it  would  hardly  con- 
duce to  a  due  administration  of  justice  to 
searcli  out  opportunities  for  making  mi- 
nute verbal  criticisms  of  the  language  of 
fihecharge.or  to  look  for  omissions  to  say 


all  that  might  properly  have  been  saif*. 
It  is  Incumbent  on  a  defendant  who  takes 
his  exceptions  in  this  manuer,  without 
having  made  any  specific  requests  tor  in- 
structions, and  without  calling  the  atten- 
tion of  the  court  to  the  points  relied  on, 
further  than  to  allege  a  general  exception 
to  the  specified  portions  of  the  charge,  to 
make  it  plain  that  there  has  been  some 
substantial  error.  But  we  find  nothing  of 
the  kind  in  the  case  before  us.  Indeed,  even 
after  argument,  some  of  the  criticisms  are 
difl^cult  to  be  understood.  We  discover 
no  exception  to  the  charge  as  to  the  third 
count,  which  we  think  ought  to  be  sus- 
tained. 

In  the  fifth  count,  one  of  the  false  pre- 
tenses set  forth,  as  contemplated  in  the  al- 
legedconsplracy,  was  that "  Kennedy,  so  to 
be  represented  as  George  Brown  as  afore- 
said, had  recently  theretofore  sold  seven 
thousand  dollars'  worth  of  real  estate 
•  *  •  in  said  state  of  New  Hampshire, 
and  bad  invested  the  proceeds  thereof  in 
property  in  said  Boston."  The  judge  in- 
structed the  Jury  that  this  was  good,  it 
proved  as  charged.  The  ground  of  objec- 
tion nrged  by  tbe  defendants  is  tha  t  this 
was  a  representation  or  pretense  as  to 
Kennedy's  means  or  ability  to  pay,  which 
must  be  in  writing,  under  Pub.  St.  c.  20.S. 
§  69.  The  Judge  had  already  instructed 
thejury fully, in referenceto the  first  count, 
that  pretenses  that  he  was  rich,  that  he 
owned  real  estate  in  New  Hampshire, 
that  this  real  estate  was  valuable,  and 
that  he  was  interested  in  the  manufacture 
of  bricks  in  New  Hampshire,  were  of  such 
a  character  that  they  must  be  in  writing; 
but  that  a  representation  that  be  was 
shifting  his  property  from  New  Hampshire 
to  Massachusetts  might  have  another  as- 
pect, and  that  it  might  be  found  to  be 
equivalent  to  a  representation  that  be 
was  so  engaged  In  such  transactions  that 
he  had  occasion  for  tbe  goods  which  he 
sought  to  obtain.  Tbe  instruction  now 
objected  to  was,  in  effect,  a  brief  repetition 
of  what  had  been  said  before,  in  reference 
to  the  various  pretenses  set  forth  in  tne 
first  count,  and  must  have  been  under- 
stood as  subject  to  tbe  same  qualifica- 
tions which  had  already  been  fully  ex- 
plained. The  pretense  in  question  was 
not  merely  pretense  as  to  Brown's  means 
or  ability  to  pay.  but  it  was  a  pretense 
which  might  well  be  considered  to  relate 
to  the  situation  of  the  property,  and  bis 
purposes  in  reference  to  it,  so  as  to  be  rd- 
evant   to   the   alleged   conspiracy  to  cheat 

Bxceptions  overruled. 


— —  (IM  Haas.  «7) 

CoBLiN  T.  West-End  St.  Bt.  Co. 

{Supreme  Judicial  Court  of  MattaehutetU. 

Suffolk.    June  98, 1891.) 

Sraaar  Bailwatb— Injur  r  to  Passsnosbs — Evi- 

DBNOB — CONTBIBUTOBT  KeOLIOBNCS. 

Plaintiff  was  injured  while  attempting  to 
get  on  board  a  street-oar  propelled  by  electric- 
ity, wbicb  he  had  signaled  to  stop.  He  attempt- 
ed to  enter  before  it  came  to  a  full  stop;  it 
started  suddenly,  throwing  him  down.  Held, 
that  the  question  of  his  contributory  negligence 
was  for  the  Jnry. 

Exceptions  from  superior  court,  Snltolk 
county;  Charles  P.  Thompson,  Judge. 
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An  action  was  brought  by  K.  A.  Corlln 
against  the  West- End  Street  Hallway  Com- 
pany to  recover  for  personal  injuries  sus- 
tained while  attempting  to  board  a  car. 
At  the  conclusion  oJ  the  testimony  for 
plaintiff,  defendant  asked  the  court  to  rule 
npon  the  evidence  that  the  plaintiff  was 
not  entitled  to  recover.  The  court  so 
ruled,  and  the  Jury  returned  a  verdict  for 
tbedefendant.    Plaintiff  brings  exceptions. 

Chaniplin,  Byther  &  Wentwortb.  for 
plaintiff.  M.  F.  Dickinaon,  Jr.,  and  S.  WO- 
Ustoo,  for  defendant. 

Knowlton,  J.  It  wag  admitted  by  the 
defendantat  the  argument  thatthere  was 
evidence  on  which  the  jury  might  have 
found  that  the  defendant  was  negligent. 
The  only  ground  on  which  it  was  contend- 
ed that  the  ruling  of  the  court  should  be 
sustained  was  the  alleged  absence  of  evi- 
dence that  the  plaintiff  was  in  the  exercise 
uf  due  care.  The  defendant  conceded  tliat 
the  mere  fact  that  the  plaintiff  was  get- 
ting on  a  street-car  propelled  by  electrici- 
ty while  it  was  in  motion  did  not  show 
negligence  on  his  part,  but  argued  that 
the  court  should  take  judicial  notice  that 
Btreet-cars  propelled  by  electricity  often 
run  at  a  rate  of  speed  which  makes  it  dan- 
Serous  for  passengers  to  attempt  to  get 
upon  them,  and  that  the  plaintiff  failed  to 
ebow  that  this  car  was  not  so  running. 
It  has  often  been  held  that  the  fact  that  a 
horse-car  is  In  motion  does  not  necessarily 
make  it  negligent  as  a  matter  of  law  for 
a  passenger  to  attempt  to  get  npon  it, 
although  we  can  imagine  cases  in  which, 
on  account  of  the  rate  of  fipeed  or  tor 
other  reasons,  it  would  be  negligence  In 
law  for  a  person  of  ordinary  strength  and 
agility  to  do  so.  Briggs  v.  Railway  Co., 
148  Mass.  72, 19  N.E.  Rep.  19;  McDonougb 
▼.  Railroad  Co.,  137  Mass.  210;  Meesel  v. 
Railroad  Co., 8  Allen,  284;  Murphy  v.  Rail- 
way Co..  IIR  Mass.  228.  There  Is  nothing 
In  the  bill  of  exceptions  to  show  that  any 
different  rule  should  be  applied  than  If  the 
car  bad  been  a  horse-car,  moving  at  the 
same  rate  of  speed.  It  is  to  bp  inferred 
that  the  car  was  designed  for  the  trans- 
portation of  passengers  from  place  to 
place  along  the  public  streets,  and  to  take 
them  up  and  leave  them  as  requested.  No 
platforms  or  other  conveniences  for  get- 
ting on  or  off  were  constructed  at  particu- 
lar points  on  the  route,  and.  If  there  was 
a  rule  requiring  the  car  to  be  stopped  to 
receive  and  discharge  pansengers  only  at 
designated  places,  the  bill  of  exceptions 
does  not  show  it.  On  the  question 
wliether  the  plaintiff  was  using  due  care, 
BDCb  a  rule  would  be  immaterial,  unless 
he  knew  it  or  ought  to  have  known  It.  It 
is  probable  that  the  car  cuuld  be  as  easily 
controlled  as  a  horse-car,  and  we  see  no 
reason  tor  applying  to  it  a  rule  of  law 
-which  is  not  applicable  to  horse-cars. 
The  plaintiff  described  in  a  general  way  his 
own  conduct,  the  conduct  of  the  driver, 
and  the  motion  of  the  car  Just  before  and 
at  the  time  of  the  accident.  He  did  not 
g\ve  In  express  terms  his  estimate  of  the 
rate  of  speed  at  which  the  car  was  going. 
If  a  Jury  could  properly  have  found  from 
bis  testimony  that  he  was  acting  as  men 
of  ordinary  prudence  are  accustomed  to 


act  In  getting  on  the  car  under  the  circnm- 
Btaneea,  the  ruling  of  the  court  was  erro- 
neous. It  has  neen  held  that  the  absence 
of  evidence  of  the  particulars  ot  a  plain- 
tiff's conduct  Is  not  fatal  to  bis  recovery 
where  negligence  ot  the  defendant  is 
shown,  and  where  it  appears  in  general 
that  the  plaintiff  was  in  the  line  of  bis 
duty  In  a  place  where  no  particular  act  ot 

Srecttutlon  was  required,  and  where  it 
oes  not  appear  that  he  was  guilty  of  any 
act  of  negligence.  In  such  a  case  it  may 
he  Inferred  that  he  was  ordinarily  careful. 
Maguire  v.  Railroad  Co.,  146  Mass.  379, 16 
N.  £.  Rep.  904.  In  the  present  case  the 
plaintiff  testified  that  when  the  car  ap- 
proached him  he  signaled  to  the  driver  to 
stop  by  raising  his  hand,  and  that  ttie 
driver  looked  straight  at  him,  and  made 
a  motion  with  the  motor  crank;  that  it 
seemed  to  him  that  the  car  slackened  its 
speed,  and  as  it  was  slackening  up  he  put 
his  right  hand  on  the  railing  to  get  on.  but 
the  car  shot  forward  as  he  took  hold  of 
the  railing,  and  he  fell  to  the  ground.  Be- 
ing asked  whether  the  car  liad  stopped 
when  be  put  out  his  hand  to  get  on,  he 
answered,  "Not  to  a  dead  stop. "  There 
was  some  evidence  tending  to  show  that 
the  speed  of  the  car  was  diminished  Just 
before  the  plaintiff  attempted  tu  get  on, 
and  was  then  suddenly  Increaned ;  and  we 
cannot  say  as  a  matter  of  law  that  the 
plaintiff  was  negligent.  We  think  it  was 
a  question  for  the  Jury,  on  all  the  evidence, 
whether  he  was  using  such  care  as  ordi- 
nary persons  are  accustomed  to  use  under 
like  circumstances.  There  is  much  to  In- 
dicate that  the  car  was  going  too  fast  to 
give  the  plaintiff  an  opportunity  to  get 
upon  it  safely,  and  that  he  ought  not  to 
have  tried  to  get  on;  but,  In  the  opinion 
ot  a  majority  ot  the  court,  the  question 
presented  by  his  account  of  the  ctrcum- 
stances  is  one  ot  fact  rather  than  of  law, 
and  it  should  have  been  submitted  to  the 
Jury.    Exceptions  sustained. 

■ (IM  Mass.  128) 

Commonwealth  v.  Clancy. 

(Supreme  Judicial  Cowrt  of  Massachugetta. 
Suffolk.    June  25, 1891.) 

Oakiso — Sblliko  Pools  os  Horse-Racbs— Cok- 

PLAIn't — VeNUK — EVIDBNCE — WlTJIBSe. 

1.  Under  St.  Hasa.  1885,  c.  842,  $  1,  which 
provides  that  whoever  keeps  a  building  or  room, 
etc.,  or  occupies  uny  place,  with  apparatus, 
books,  or  any  device  for  the  purpose  of  register- 
ing bets  or  buying  or  selling  pools  upon  the  result 
of  a  trial  or  contest  of  skill,  speed,  or  endurance 
of  man,  beast,  etc.,  or  being  such  keeper,  occu- 
pant, or  person  present  registering  bets,  or  buys 
or  sells  such  pools,  or  is  concerned  In  buying  or 
selling  the  same,  shall  be  guilty  of  an  offense,  a 
complaint  which  only  alleges  the  registering  of 
bets  is  sufilcient. 

3.  Where  the  jurisdiction  of  a  municipal 
court  does  not  extend  to  the  whole  city,  an  al- 
legation in  a  complaint  that  an  offense  was  com- 
mitted "within  the  judicial  district  of  the 
comrt, "  giving  the  proper  city,  county,  and  state, 
is  sufficient  upon  Its  face  to  give  the  court  juris- 
diction. 

8.  On  a  trial  for  selling  pools,  the  evidence 
showed  that  defendant  was  in  a  room  occupied 
with  apparatus  for  registering  bets  on  the  result 
of  certain  horse-races,  and  was  asked  what  he 
would  give  on  horses,  the  names  of  which  were 
handed  him,  and  answered  20  to  1.  Witness  gave 
him  money  and  the  list  of  names.    Then  another 
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man  Raye  witness  a  ticket  with  the  words, 
"Play  or  Fay  Combination, "  at  the  top.  At  the 
bottom  was  written,  "10-1"  and  "fiO. "  Held  suf- 
flolent  to  sustain  a  verdict  against  defendant. 

4.  (^  a  trial  for  selling  pools,  it  is  proper  to 
allow  a  witness  to  refresh  his  memory  from 
memorandum  made  by  blm  on  the  day  of  the. 
transaction. 

Exceptions  from  snperior  court,  SaDolk 
county;  Jambs  M.  Barker,  Judge. 

A  complaint  was  filed  charging  Patrick 
Clancy  with  selling  pools  and  registering 
bets  In  a  pool-room,  in  violation  of  8t. 
Mass.  c.  042,  §  1.  Defendant  moved  to 
quash  each  count  for  the  reasons,  among 
otbers,  that  "no  offense  at  common  law 
or  nnder  the  statute  is  charged,  "and  that 
the  selling  of  pools  and  registering  of  bets 
is  not  charged  in  either  count  as  the  busi- 
ness employment  of  defendant.  The  mo- 
tion was  overruled,  and  defendant  was 
convicted  and  filed  exceptions. 

A.  E.  PiUsbury,  Atty.  Gen.,  for  the  Coin- 
monwealtb.  T.  J.  Morrison,  for  defend- 
ant. 

HOLHK8,  J.  The  motion  to  qaaab  was 
properly  overruled.  The  complaint 
charges  nn  offense  under  St.  1885,  c.  i)42,  § 
I.  That  statute  makes  it  criminal  to  he 
present  In  a  room  occupied  with  appa- 
ratus, bouks,  or  devices  for  the  purpose  of 
registering  bets,  or  of  buying  or  selling 
pools,  upon  the  result  of  a  trial  of  speed 
of  beasts,  etc.,  engaged  In  the  business  of 
registering  bets,  ur  of  bu.ving  or  selling 
pools  upon  the  result  of  a  trial  of  the  speed 
of  beasts,  etc.  It  Is  not  necessary  thnt 
the  defendant's  business  should  embrace 
both  registering  bets  and  buying  nr  sell- 
Ingpools.  If  It  embraces  anyone  of  them. 
It  iB  within  the  letter  and  the  intent  of  the 
statute.  If  It  embraces  more  than  one.  It 
still  may  be  one  business  and  one  offense. 
Com.  V.  Ferry,  146  Mass.  203,  208,  15  N.  E. 
Rep.  484;  Com.  v.  Moody.  143  Mass.  177,  9 
N.  E.  Rep.  611. 

As  the  Jurisdiction  of  the  munlclpol 
court  of  the  city  of  Boston  does  not  ex- 
tend to  the  whole  city,  It  Is  necessary  to 
allege  the  place  more  particularly  than 
otherwise  would  be  sufflcient.  We  are  of 
opinion  that  the  established  formula, 
"and  within  the  Judicial  district  of  said 
court,"  following  the  allegations  of  city, 
county,  and  ntate.  Is  sufflcient  to  give  the 
court  Jurisdiction.  Com.  v.  Hoar,  121 
Mass.  375.  If  it  is  in  a  sense  a  conclusion 
of  law.  so  are  many  allegations  of  plead- 
ing. Winsmore  v.  Greenbank.  WlUes,  577, 
583;  'WIndram  v.  French,  151  Mass.  547, 
551,  24  N.  E.  Rep.  914;  Evans,  PI.  138, 139, 
143,  et  Req.;  Id.  (2d  Ed.)  147,  152,  et  seq. 
But  If  the  district  had  had  a  proper  name,' 
and  had  been  designated  by  it,  probably 
no  one  ever  would  have  questioned  that 
the  allegation  was  one  of  fact,  and  suffi- 
cient. 2  Battle,  Dig.  729,  PI.  2.  In  its 
present  form  It  is  an  issuable  allegation. 
U.  S.  v.  Anderson,  17  Blatchf.  238;  U.  S.  v. 
Jackalow,  1  Black,  4S4,  487.  It  Is  equiva- 
lent to  an  allegation  that  It  was  within 
sonie  one  of  the  words  mentioned  in  Pub. 
St.  c.  154,  §  42,  dpflning  the  judicial  district 
in  question,  and  It  gives  the  same  Infor- 
mation as  If  couched  in  that  form.  People 
V.  Breese,  7  Cow.  429,  430.    Those  words 


are  established  by  statute.  St.  1886,  e. 
283;  St.  1888,  c.  437.  The  other  objectiona 
InHlsted  up(m  are  disposed  of  by  Com.  v. 
Ferry,  146  Mass.  203, 15  N.  E.  Kep.  484. 

The  next  question  Is  whether  there  was 
any  evidence  warranting  a  verdict  against 
the  defendant.  There  can  be  no  doubt 
that  the  transactions  described  by  the 
witnesses  purported  to  be  the  registering 
of  a  bet  on  the  result  of  certain  horse- 
races, or  that  tberoom  was  occupied  with 
apparatus  for  that  purpose.  There  stood 
In  the  room  blackboards  with  names  and 
figures,  understood  to  be  the  names  of 
hor-ies  and  Jockeys  by  a  witness  who  had 
been  there  many  times.  Another  witness 
copied  from  the  blackboard  certain  names 
which  be  understood  to  be  the  names  of 
horses,  and  asked  the  defendant  what  be 
would  give  blm  on  them.  The  defendant 
answered  20  to  1.  The  witness  gave  the 
defendant  some  money  and  the  list  of 
names,  and  the  defendant  went  Into  the 
officii,  stopped  a  minute,  returned,  and 
gave  the  witness  his  change,  the  sum  paid 
by  the  witness  being  half  a  dollar;  and 
then  another  man  in  the  office  gave  the 
witness  a  ticket  with  the  words.  **  Play 
or  Pay  Combination, "written  at  the  top; 
then  the  words,  "1st  race, ""2nd  race," 
etc  ,  printed  In  a  column,  and  the  names 
selected  by  the  witness  written  against 
certain  of  the  races,  thus:  "let  race,  Plck- 
nlcker,  1-2;" '•7th  race,  Tatler,  1-2, "etc. 
At  the  bottom  was  written  "10-1,"  and 
lower  down  "50,"  which  It  would  not  be 
a  very  violent  conjecture  to  take  as  signi- 
fying the  odds  given  and  the  sum  paid  by 
the  witness.  If  the  jury  found  that  this 
transaction  purported  to  be  a  bet  on  'a 
horse-race,  they  were  warranted  In  finding 
that  the  defendant  understood  that  it 
purported  to  be  so,  and  by  the  part  be 
took  in  it  admitted  and  affirmed  that 
there  were  horses  of  the  names  given,  and 
that  they  were  expected  to  take  part  in 
races.  Therefore  the  defendant  cannot  ee 
cape  on  the  ground  that  the  witnesses 
never  had  seen  horses  of  these  names.  It 
is  plain  that  the  blackboards  and  printed 
tickets  were  kept  in  the  rooms  for  the  pur- 
poses for  which  they  were  used  on  this  oc- 
casion. The  defendant  had  been  seen  there 
before  repeatedly,  marking  on  the  black- 
boards, it  may  be  Inferred,  for  the  same 
purpose.  1 1  does  not  matter  that  he  did 
not  fill  out  the  ticket  personally.  The 
testimony  shows  that  he  directed  it  to  be 
filled  out.  Filling  out  the  ticket  was  reg- 
istering a  bet,  whether  the  memorandum 
was  more  or  leas  Intelligible.  It  Is  not  a 
question  of  satisfying  a  statute  like  the 
statute  of  frauds,  but  of  making  a  memo- 
randum intended  by  the  parties  to  be  a 
minute  of  a  bet.  The  statutory  offense 
was  proved  if  the  witnesses  were  believed. 

The  witness  was  properly  allowed  to 
refresh  his  memory  from  memoranda  made 
by  blm  on  the  night  of  the  transaction. 
Com.  V.  Ford,  1.30  Mass.  64. 

The  refusal  of  certain  requests  for  rul- 
ings calls  for  little  remark.  The  offense 
charged  Is  being  present  in  the  room  en- 
gaged In  the  business  of  registering  bets. 
Any  one  taking  part  in  transactions  hav- 
ing for  their  object  and  result  registering 
bets  is  engaged  in  the  business,  and  tnost 
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plainly  so  wben,  as  tbe  Jory  might  bare 
found  here,  what  he  does  not  do  in  person 
he  commands  orprocureeto  bedone.  The 
seventh  request,  therefore,  was  properly 
refused,  and  the  additions  to  tbe  fltth  ex- 
cepted to  were  correct.  The  eighth  was 
properly  refused.  We  are  told  that  It  is 
common  knowledge  that  registering  bets 
is  an  alternative  system  which  is  talcing 
the  place  of  selling  pools.  But  we  sap- 
pose  that  Belling  pools  is  betting,  and 
that  issuing  a  memorandum  uf  the  sale  is 
technically  registering  a  bet,  whatever 
may  be  the  distinction  in  the  language  of 
those  engaged  in  the  baslness.  Moreover, 
if  we  should  assume  to  know  all  that  was 
stated  at  the  bar  as  common  knowledgre, 
we  should  have  some  difficulty  in  seeing 
any  ground  tor  the  suggestion  that  the 
transaction  could  have  been  found  to  bo 
selling  a  pool.  The  Jury  were  required  to 
find  that  the  defendant  was  engaged  in 
the  business  of  registering  bets,  and  reg- 
istering bets  was  defined  to  them  in  tbe 
words  of  the  defendant's  counsel. 
Exceptions  overruled. 

aSi  Mass.  136)  


Commonwealth  t.  Watson. 

(Supreme  JudUebU  Court  of  Massaehiuett*. 
Suffolk.    June  25, 1891. ) 

QjunKe  —  Bbixiho  Pools— StrrriciBNOT  or  Bvi- 

SBNOB — IKSTRUCTIONS. 

1.  On  a  trial  for  lieing  present  in  a  pool- 
room and  selling  pools  on  base-ball  games,  a  wit- 
ness testified  tliat  he  asked  defendant  for  No.  10, 
which  read  "Brook.,  Pitts.,  Cleve.,  Phlla., "  paid 
some  money,  and  received  a  ticket  with  "10" 
upon  it  In  pencil.  Afterwards  he  asked  defend- 
ant if  combination  10  had  won,  to  which  he  an- 
swered, "Mo. "  Witness  haA  been  in  the  place  s 
nmnber  of  times.  Held,  that  he  was  properly  al- 
lowed to  testify  that  combination  10  meant  the 
four  names  in  the  row  numbered  10,  and  that,  as 
far  as  he  knew,  the  names  signified  base-ball 
olubs. 

i.  It  was  proper  tor  the  court  to  refuse  to  in- 
strnct  that  the  transactions  enumerated  were 
wagers,  and  not  pools,  and  to  instruct  instead 
that  all  betting  is  not  selling  pools,  but  "a  pool 
is  money  that  has  been  paid  in  by  those  who 
have  bought  a  right  In  it,  and  which  is  to  l>e 
paid  over  to  the  winner  U  he  got  the  right  n  am- 
ber in  the  game  of  chance. " 

Exceptions  from  superior  court,  Suffolk 
county;  Jambs  M.  Barker,  .Tudge. 

A  complaint  was  filed  charginir  Thomas 
Watson  with  being  in  a  pool-room  and 
selling  pools.  In  violation  of  St.  Mass. 
1S85,  c.  342.  S  1.  Defendant  moved  to 
quash,  for  the  reasons  that  no  offense  at 
common  law  or  under  the  statute  was 
charged,  and  that  the  selling  of  pools  and 
the  registering' of  bets  Is  not  charged  as 
the  business  and  employment  of  defend- 
ant. Motion  overruled,  and  defendant 
e-\cepted.  On  the  trial  tlie  court  refused 
to  instruct  the  jury  "that  equal  or  une- 
qual amounts  risked  against  otlieror  une> 
qnal  amounts  by  or  between  one  or  more, 
to  be  determined  by  the  result  of  an  un- 
certain event  or  series  of  uncertain  events, 
is  not  a  pool.  It  is  a  wager,"— and  in- 
structed that  "a  pool  is  money  that  htis 
bePn  paid  in  by  those  who  have  bought  a 
right  in  it,  and  which  is  to  be  paid  over  to 
the  winner  if  he  got  the  right  number  in 
a  game  of  chance. "  Defendant  was  con- 
victed, and  flies  exceptions. 


A.  E.  Pillsbuiy,  Alty.  Oen.,  for  the  Com- 
monwealth. T.J.  Morrison,  tor  defend- 
ant. 

Holmes,  J.  Tbe  motion  to  quash,  and 
the  exception  to  allowing  the  witness  to 
refresh  his  memory  from  a  memorandum 
made  by  him  on  the  night  of  the  transac- 
tions testified  to,  are  disposed  of  by  th< 
foregoing  case  of  Cora.  v.  Clancy,  27  N.  E. 
Rep.  1001.  In  the  present  case  the  defend- 
ant is  indicted  for  being  present  in  a 
room  occupied,  etc.,  and  engaged  in  the 
business  and  employment  of  selling  pools 
upon  the  result  of  a  game  of  base-bail.  It 
is  unnecessary  to  state  the  evidence  In  de- 
tail. In  the  room  were  blackboards  with 
rows  of  four  names,  understood  by  the 
witnesses  to  be  names  or  abbreviations 
of  names  of  base-bail  clubs,  each  row  be- 
ing different  from  the  others,  and  the 
rows  being  numbered  from  1  to  16.  One 
witness  asked  the  defendant  for  No.  10, 
which  read,  "Brook.,  Pitts.,  Cleve.,  Phlla., " 
paid  some  money,  and  received  a  ticket 
numbered  10,456  in  print,  with  lOupon  Itln 
pencil.  Afterwards  he  saw  the  defendant, 
and  asked  him  if  combination  10  had  won, 
to  which  the  defendant  answered,  "  No. " 
The  Orst  exception  is  to  allowing  this 
witness  to  testify  that  combination  10 
meant  the  four  names  In  the  row  num- 
bered 10.  and  that,  as  far  as  he  knew,  the 
names  signified  base-ball  clubs.  If  tbe  Ju- 
ry were  not  warranted  in  inferring  as 
much  wltbont  evidence,  we  are  of  opinion 
that  the  witness  who  bought  tbe  ticket, 
and  who  bad  been  at  tbe  place  a  number 
of  times,  might  be  found  by  the  Judge  to 
be  qualtfled  to  testify  to  the  meaning  of 
tbe  words  used  by  himself  hnd  the  defend- 
ant. Certainly,  we  are  far  from  being 
able  to  say  that  the  finding  was  clearly 
wrong.  Nones  v.  Perry,  118  Mass.  274, 
276;  Com.  v.  Stnrtlvant,  117 Mass.  122,137. 

A  ruling  was  asked  that  there  was  no 
evidence  warranting  a  conviction;  also 
tbat  certain  specified  transactions  were 
wagers,  not  pools.  These  were  refused, 
but  the  Judge  instructed  the  Jury  tbat  be 
did  not  sappose  ail  betting  was  selling 

Sools ;  defined  pools  as  in  Com.  v.  Ferry,  146 
iass.  208, 208,  15  N.  E.  Rep.  484,  with  ampli- 
fications ;  and  directed  them  that,  unless 
they  found  that  the  defendant  was  thus 
engaged  in  the  business  of  selling  pools, 
tbey  must  acquit  him.  Tbe  natural  infer- 
ence from  the  form  of  the  transaction — the 
witness  selecting  a  number,  and  paying 
his  money,  with  nothing  said  as  to  the 
defendant's  undertaking— would  be  that  it 
was  selling  a  pool;  not  making  an  ordina- 
ry bilateral  wager.  Two  of  the  witnesses 
said  that  it  was  a  pool.  It  is  true  tbat 
they  saw  no  fnnd,  and  did  not  know  of 
other  persons  making  a  wager  at  the  time; 
but  their  testimony,  if  believed,  carried 
conviction  as  to  what  tbe  transaction 
purported,  and  therefore  Impliedly '  was 
admitted  and  affirmed  by  the  defendant, 
to  be.  The  elements  making  up  the  im- 
plication would  be  difficult  to  reproduce, 
and  yet  there  might  be  nodonbtof  tbe 
meaning  uuderstood  by  ail  concerned, 
even  if  th<>re  was  not  a  word  spoken. 

We  discover  no  error  in  the  trlaU 

Exceptions  overruled. 
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Thomas  et  fU, 


▼.  Beau. 


(SuprwiM  Judieiol  Court  of  Masscuslvuiettt. 
Bnflolk.    Hay  as,  1891.) 

AssioiatssT  VOB  BanxriT  or  Cbzditors — Fraud- 
ULiNT  Sau  bt  Absionbb— Etidercb  —  Recot- 

■BT  OF  FSIOB — TbNDBB. 

1.  The  assignees  of  an  insolvent  sued  to 
set  aside  a  sale  made  by  a  former  assignee  to  the 
defendant  on  the  ground  of  fraud.  The  eTidence 
showed  the  fraudulent  Intent  of  the  assignee. 
The  report  states  that  the  property  was  worth 
1255, 5W,  but  it  was  Incumbered  to  the  amount 
of  tll6,4^  and  there  were  other  elements  of 
reduction  and  uncertainty  sofflciont  to  raise  a 
doubt  whether  a  larger  price  could  have  been  ex- 
pected from  a  sale  in  the  market.  No  motion  to 
recommit  the  report  was  made  In  the  supreme 
coOrt.  Held,  that  as  it  could  not  be  said  that 
the  evidence  did  not  warrant  a  finding  that  the 
property  was  worth  mnch  more  than  it  sold  for, 
and  that  defendant  knew  its  value,  the  order 
setting  aside  the  sale  woald  not  be  disturbed,  al- 
though culpable  motives  could  not  be  attrlbated 
to  defendant. 

9.  Where  the  giving  of  an  Inadequate  price 
Is  the  only  fraud  to  which  the  buyer  of  lands 
fraudulently  sold  by  an  assignee  is  constructively 
a  party,  he  is  enUUed  to  receive  back  the  price 
pud,  mth  interest  from  the  time  of  payment. 

8.  'Wliere,  in  a  snit  in  equity  to  cancel  an 
alleged  braudnlent  sale  of  real  estate,  the  court 
has  power  to  impose  as  a  condition  the  return 
of  the  price  paid,  an  offer  to  return  it  need  not 
be  made  before  the  snit  is  brought. 

Report  from  supreme  Judicial  conrt,  Suf- 
folk county ;  M.  P.  Knowlton,  Judge. 

Action  iu  chancery  by  Miner  R.  ThuDias 
and  Mr.  Dates,  as  assienees  ol  an  insolv- 
ent,  Edward  Henshaw,  to  set  aside  a  sale 
made  by  a  former  assignee.  Loeser,  to 
Joshua  Q.  Beats  on  the  eround  of  fraud. 
The  court  found  that  "the  sale  was  made 
at  a  grossly  inadequate  price,  and  that 
the  Insolvent  negotiated  the  purchase 
and  made  the  arrangemente  lor  the  pur- 
pose of  preventing  his  cre<litnrs  from  hav- 
ing the  benefit  of  the  property,  and  of  se- 
corlng  It  for  himself  and  bis  children ;  that 
one  of  the  purposes  ot  Loeser  was  fraudu- 
lently to  assist  him  in  keeping  the  proper- 
ty from  bis  creditors;  and  that  dbfendant 
consented  to  become  the  purchaser,  to  as- 
sist the  insolvent  and  the  assignee  to  dis- 
pose) nf  the  property  for  the  benefit  of  the 
insolvent  and  bis  lamily,  in  fraud  of  cred- 
itors. "  The  court  set  aside  the  sale,  and 
a  report  was  made  to  the  supreme  court, 
the  defent^ant  excepting  to  the  order. 

J.  A.  MuxwelJ  and  S.  H.  Hudson,  for 
plaiuturs.    Frn.nk  Paul,  lor  defendant. 

Holmes,  J.  This  Is  a  bill  by  assignees 
in  Insolvency  brought  to  set  aside  a  sale 
by  the  former  assignee,  Loeser,  to  the  de- 
fendant, Beals,  of  the  Interest  of  Edward 
Henshaw,  one  of  the  insolrentB,  In  the 
real  and  personal  estate  ol  his  wife,  who 
died  Intestate.  That  estate  consisted  of 
Mrs.  Hensbaw's  share  in  the  estate  ol  her 
father,  George  W.  Simmons.  The  facts 
found  and  reported  by  the  judge  who  tried 
the  case  disclose  a  sale  in  fraud  of  Hen- 
shaw's  creditors,  but  we  are  asked  to  re- 
vise the  findings  on  the  evidence,  which 
also  Is  before  us.  It  Is  only  In  a  very 
dear  and  exceptional  case  that  this  can 
be  done,  when  the  court  ol  first  instance 
has  seen  and  heard  the  witnesses.  Bau  v. 
Von  ZedUU.  132   Mass.  164;    Francis    v. 


Daley.  150  Mass.  381.  883,  23  N.  E.  Rep.  218; 
Hodgdon  v.  Cummings,  151  Mass.  293,  295, 
23  N.  £.  Rep.  836;  Chase  v.  Hubbard,  28 
N.  E.  Rep.  433,  (Essex,  Jan.  1891.)  W« 
have,  examined  the  evidence  with  some 
anxiety,  but  do  not  find  this  to  be  such 
a  case. 

There  was  ample  ground  for  finding 
that  the  lorraer  assignee,  Loeser,  sold 
with  a  fraudulent  Intent  to  get  what  be 
could,  and  to  appropriate  the  proceeds  as 
he  did.  The  more  doubtful  part  of  the 
case  concerns  the  Intent  of  Beals,  the  pur- 
chaser. It  well  might  be  found  that  he  in- 
tended to  save  the  interest  for  the  insolv- 
ent, and  that  he  thought  it  worth  more 
than  the  price  paid,  fl,000,  II  held  for  the 
insolvent.  But  there  Is  a  question  wheth- 
er he  can  be  taken  to  have  supposed  that 
the  price  was  less  than  could  be  got  at  a 
fair  sale.  The  report  states  that  It  was 
agreed  that  the  property  of  George  W. 
Simmons  was  worth  the  amount  at 
which  It  was  appraised,  and  that  the  ;-eal 
estate  was  appraised  at  f255,680  above 
the  incunibrani-es.  If  the  statement  ot 
the  appraisal  Is  correct,  there  can  be  no 
doubt  about  the  correctness  ol  the  find- 
ing. But  It  appears  from  a  part  of  the 
testimony,  which  seems  not  to  have  been 
controverted,  which  was  merely  an  ab- 
stract of  the  documents  in  evidence,  and 
which.  If  we  were  to  conjecture,  we 
should  think  It  likely  that  the  judge  must 
have  believed,  (an  assumption  which  rare- 
ly can  be  made.)  that  the  above-men- 
tioned sum  ot  f  255,560  was  subject  to  In- 
cumbrances t>t  fl16.433.  Other  evidence, 
which  It  seems  almost  equally  likely  was 
deemed  credible,  shows  other  elements  ot 
reduction  and  uncertainty  In  what  Beals 
bought,  sufiicient  to  raise  a  doubt  wheth- 
er a  larger  price  could  have  been  expected 
from  a  sale  In  the  market. 

On  the  other  hand,  if  the  judge  who  tried 
the  case  should  adhere  to  his  report  upon 
the  supposed  mistake  being  called  tn  his 
attention,  we  should  not  be  able  to  say 
that  he  was  wrong,  and,  as  no  motion 
to  recommit  the  report  was  made  before 
us,  we  hardly  are  warranted  In  assuming 
that,  as  it  stands,  It  does  not  represent 
his  deliberate  opinion.  Again,  we  cannot 
say  that  the  evidence  does  not  warrant  a 
finding  that  the  property  was  worth  a 
good  deal  more  than  it  was  likely  to  sell 
for  to  an  outsider,  that  Beals  knew  what 
It  was  worth,  and  possibly  more  unfavor- 
able inferences.  Taking  Into  account  the 
dangerous  nature  ol  the  transaction,  we 
are  disposed  to  think  that  the  judge  was 
right  In  not  allowing  it  to  stand,  al- 
though we  are  not  inclined  to  attribute 
morally  culpable  motives  to  Beals. 

The  detendant,  Beals,  seemingly  does 
not  much  object  to  the  sale  being  set 
aside,  it  he  receives  back  the  price  which 
he  paid,  and  the  main  question  is  whether 
that  shall  be  made  a  condition  ol  the  de- 
cree. The  sale  to  him  was  not  a  sale  by 
the  Insolvent  himselt,  and  therelore  is  not 
within  Pub.  St.  c.  157,  §§  96,  98,  as  to  pref- 
erences, etc.  Even  such  a  sale  Is  only 
voidable.  Freeland  v.  Freeland,  102  Mass. 
475,  477:  Morgan  v.  Abbott,  148  Mass. 
508,  20  N.  E.  Rep.  165.  Neither  was  it  void 
because  theschedule  o(  Hcnshaw's  proper- 
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ty  did  not  dlBcIose  tbe  property  In  qnee- 
tion  at  tbe  time  when  tbe  license  was 
granted  to  Loeser.  Th<>  license  was  form- 
ally complete  and  adequate.  If  It  was 
induced  by  suppression  of  facta  on  the 
part  of  Loeser,  that  would  go  only  to  the 
motives  for  decision,  not  to  the  form  of 
the  Judicial  act,  and  therefore  only  would 
make  the  decree  voidable,  not  void.  See 
Fairbanks  v.  Snow,  143  Mass.  158,  154,  13 
N.  E.  Bep.  596.  Moreover,  it  seems  that 
the  requirements  of  Pub.  St.  c.  157,  §  50, 
as  to  how  the  assignee  shall  sell,  are  mere- 
ly dii-ectory.  Tuite  v.  Stevens,  98  Mass. 
305,807;  Crowley  r.  Hyde,  116  Mass.  589, 
590. 

The  only  ground  on  which  the  sale  can 
be  attacked  is  that  although  in  form  it 
correctly  pursued  a.  valid  license,  yet  in 
fact  it  was  fraudulent  as  against  credit- 
ors. But  the  only  fraud  to  which  Beals 
was  ever  constructively  a  party  was  the 
giving  and  taking  of  an  inadequate  price. 
He  had  no  notice  of  Loeser's  intent  to 
misappropriate  the  proceeds.  Loesnr  was 
the  proper  person  to  receive  them,  and 
when  they  came  to  his  hands  they  were 
at  home,  as  between  Beals  and  the  credit- 
ors. Such  a  transaction  is  not  within  the 
letter  or  the  spirit  of  Pub.  St.  c.  157,  §§  96, 
98,  where  the  effect  and  intent  of  the  trans- 
action Is  to  keep  both  property  and  pro- 
ceeds from  being  distributed  according  to 
law.  See  Tapley  v.  Forbes,  2  Allen-,  20, 
25.  Therefore  the  case  stands  on  the  ordi- 
nary footing  of  a  voidable  sale,  and  the 
avoidance  must  be  mutual, if  it  is  to  be  or- 
dered. If  Beals  had  conveyed  the  proper- 
ty to  a  bova  fide  purt^haser,  he  only  would 
be  bound  to  make  good  theexcessof  value 
over  the  sum  already  received  by  the  cred> 
iters,  with  interpst.  Morse  v.  Hill,  136 
Maes.  60,  71.  As  they  require  him  to  re- 
store the  property,  they  must  restore  to 
him  the  price. 

We  are  also  of  opinion  that  Beals  should 
be  allowed  interest  on  the  money  paid  by 
blm.  The  plaintiHs  stand  in  the  position 
of  hoving  had  the  use  of  the  money  since 
be  paid  it  over.  On  the  other  hand,  Beals 
bas  had  no  use  of  or  proflts  from  his  pur- 
chase, and  whatever  gain  may  have  ac- 
crued upon  it  will  go  back  to  the  hands  of 
tbe  plaintiffs.  By  way  of  further  precau- 
tion, Beals  may  be  ordered  to  account  for 
any  proflts  which  he  may  have  received 
up  to  this  date.  Eastman  v.  Simpson, 
139  Mass.  348,  350,  1  N.  £.  Rep.  346;  Up- 
shaw  V.  Debow,  7  Bush,  442,  448.  See  2 
Seton,  Decrees,  (4th  Ed.)  1358,  decree  in 
Tatev.  Williamson,  L.  R.  2  Ch.  55.  If  in- 
terest is  allowed,  it  must  be  allowed  from 
the  date  of  Beals'  payment.  See  Richards 
▼.  Todd,  127  Mass.  167, 173;  Warren  v.  Ty- 
ler, 81  III.  15, 19. 

There  was  no  necessity  for  an  otter  to 
return  the  consideration  before  the  bill 
was  brought.  A  bill  in  equity  is  not,  like 
an  action  at  law,  brought  on  the  footing 
of  a  rescission  previously  completed;  for 
Instance,  to  replevy  a  horse  obtained  by  a 
fraudulent  exchange,  and  to  which  the 
plaintiff  has  no  right,  unless  he  has  Ife- 
stored  what  he  has  received.  Thayer  v. 
Turner,  8  Mete.  (Mass.)  550.  The  fonnda- 
tion  of  this  bill  Is  that  the  rescission  Is  not 
complete,  and  it  asks  tbe  aid  of  this  court 


to  make  it  so.  It  Is  objected  that,  at 
least,  the  bill  ought  to  offer  restitution. 
We  are  aware  that  in  many  cases  an  offer 
to  do  equity  has  been  held  necessary. 
But  in  the  case  at  bar  the  court  has  pow- 
er to  impose  equitable  conditions  upon  the 
relief  granted  the  plaintiff.  And  it  is 
bardly,  if  at  all,  conceivable  that  this  de- 
cree in  any  event  could  be  for  the  relief  of 
tbe  defendant  alone  against  the  plaintiff, 
as  in  the  case  of  an  account,  where  never- 
theless an  offer  is  no  longer  necessary. 
Ooldthwait  V.  Day,  149  Mass.  185,  21  N. 
E.  Rep.  359.  The  plaintitfH.  by  seeking  to 
set  aside  tne  conveyance,  have  elected  to 
adopt  all  the  consequences  of  rescission. 
Whether,  in  view  of  these  considerations, 
any  offer  is  necessary  in  the  bill,  we  need 
not  decide.  The  plaintiffs  certainly  have 
a  right  to  try  the  question  whether  they 
ought  to  pay  anything,  and  it  is  enough 
for  them  to  offer,  as  they  do,  to  repay  the 
price,  if  the  court  finds  it  to  be  due. 

We  see  no  sufficient  reason  for  varying 
tbe  general  rule  that  tbe  costs  should  fol- 
low the  event. 

Decree  accordingly. 


(IM 
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GLOnCESTER  IsmOLASB  &  Olue  Co.  V 
Russia  Cement  Co. 

(Supreme  Judicial  Court  of  MassatMtsetts. 
Esses.    June  26, 1891.) 

CONTRAOTS  IN    RESTRAINT  OF  TbADB— CONSIOBBA- 

TioN— SPEcinc  Febforsunce. 

1.  Ad  agreement  between  two  manufactorers 
of  glue  from  flsh  skins  under  a  supposed  valid 
patent,  tbe  object  of  which  is  to  avoid  competi- 
tion between  themselves  and  secure  to  each  a 
reasonable  profit.  Is  not  aeainst  public  policy, 
the  article  in  question  not  being  one  of  prime 
necessity,  nor  a  staple  commodity  ordinarily 
bought  and  sold  in  the  market. 

2.  Besides  the  advantages  anticipated  by 
both  parties  from  the  removal  of  competition 
between  them,  another  object  of  such  agreement 
was  the  compromise  of  suits  pending  between 
the  parties  for  the  infringement  of  the  patent 
under  which  the  glue  was  made.  It  was  subse- 
quently discovered  that  the  patent  was  invalid. 
Held,  that  this  does  not  constitute  such  a  failure 
of  consideration  as  will  defeat  an  action  for 
breach  of  the  agreement,  especially  where  the 
parties  for  a  time  recognized  the  contract,  and 
continued  to  perform  it  after  the  invalidity  of  the 
pat^t  was  discovered. 

8.  The  fish  skins  of  which  the  glue  was  made 
were  of  limited  production,  and  tbe  agreement 
provided  for  a  certain  division  of  the  available 
product  between  plaintiff  and  defendant.  On 
discovering  the  invalidity  of  the  patent,  defend- 
ant contracted  to  take  the  whole  supply  of  nume- 
rous producers  for  long  terms,  and  then  refused 
to  alioiv  plaintiff  its  share  of  such  supply  under 
the  terms  of  the  agreement  Held,  that  plaintiff 
had  no  adequate  remedy  at  law,  and  may  have 
specific  performance. 

Report  from  supreme  Judicial  court,  Es- 
sex county;  Marcus  P.  Knowlton,  Judge. 

Browne  A  Browne,  for  complainant. 
CbarleB  H.  Drew  and  Payaon  E.  Tucker, 
tor  defendant. 

Knowlton.  J.  The  plaintiff  and  de- 
fendant corporations,  which  had  been  en- 
gaged in  litigation  with  each  other  as  to 
the  alleged  infringement  of  a  patentowned 
by  the  plaintiff,  supposing  the  validity  of 
the  patent  fully  established,  and  believing 
that  tbey  would  be  able  practically  to 
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eontrol  the  profitable  mannfactore  of  fish 
iclae,  entered  Into  a  coiitrabt  with  each 
other  by  which  the  defendant  was  to  pny 
a  certain  sum  for  damageB,  and  one-half 
of  the  coatB  of  the  Bnits.and  to  be  allowed 
the  use  of  the  patent.  -  Each  party  wau  to 
conduct  Its  own  pBtabllabment,  and  they 
were  to  unite  in  the  purchase  of  fish 
Blcins, — an  article  of  which  the  supply  wus 
limited,  and  from  wliich  the  fisb-Klue  is 
manufactured, — so 'that  there  should  be 
no  competition  between  them.  The  plain- 
tiff was  to  fix  the  price  of  all  skins  pur- 
chased ;  the  parties  were  to  have  certain 
places  asRlgned  to  them  by  t  <vo  persons 
named,  of  which  they  were  respectively  to 
have  the  product;  from  the  proprietors  of 
certain  other  places  mentioned  the  defend- 
ant was  have  the  entire  product,  and  to 
allow  tiie  plaintiff  to  receive  from  it  one- 
third  thereof ;  and  the  two  parties  were 
to  divide  equally  between  them  the  skins 
which  might  be  obtained  from  new  pro- 
ducers. They  were  both  to  sell  the  glue 
at  the  same  price,  to  be  agreed  upon  from 
time  to  time :  and  the  contract  contained 
other  stipulations,  the  effect  of  which  was 
to  prevent  competition  between  them. 
The  contract  was  made  in  February,  1884. 
After  they  had  conducted  the  buslneMS  in 
this  manner  until  early  in  1887,  it  became 
evident  to  both  that  the  patent  was  in- 
valid, although  no  formal  judgment  was 
rendered  deiMuring  it  so.  Thereupon  Mr. 
Brooks,  the  manager  of  the  defendant  com- 
pany, made  a  large  number  of  what  are 
known  as  the  "long-term  contracts, "  for 
the  purchase  of  all, Bkins  to  be  produced 
until  the  year  1900,  with  nearly  all  the 
producers  of  fish  skins  known  to  the  par- 
ties. The  plaintiff  received  its  share  of 
these  skins,  and  no  diOiculty  al-ose  be- 
tM'eeu  the  two  cumpani^,  until  early  in 
July,  1890,  when  the  defendant  notified  the 
producers  of  skins  by  whom  the  plaintiff 
bad  been  supplied  up  to  that  time  not  to 
deliver  to  it  any  more  skins,  and  notified 
the  defendant  of  its  abandonment  of  the 
contract.  Until  then  the  parties  had  gone 
ialong  under  the  contract  as  modified  by 
mutual  couHent,  and  no  intimation  had 
been  given  the  plaintiff  of  any  intention 
to  abandon  it.  The  object  of  the  bill  is  to 
compel  the  defendant  to  permit  the  plain- 
tiff to  obtain  directly  from  the  producers, 
or  through  the  defendant,  what  it  deems 
its  share  of  the  fish  skins.  The  defendant 
rests  its  defense  on  several  grounds.  It 
contends  that  the  contract  as  originally 
made  was  void,  as  contrary  to  public  pol- 
icy; but  It  cannot  be  enforced,  because, 
the  patent  being  invalid,  there  was  no 
sufficient  consideration  for  it;  that.  If  it 
is  binding,  the  plaintiff  has  a  complete 
and  adeqnate  remedy  at  law ;  that,  if  the 
plaintiff  is  entitled  to  any  relief  at  all,  ft 
should  be  compelled  to  take  its  proportion 
of  the  waste  received  by  the  defendant 
under  the  long-term  contracts  with  third 
parties;  and,  finally,  that,  if  the  plaintiff 
had  a  right  to  specifle  performance  of  the 
contract,  it  has  lost  it  by  reason  of  its 
own  conduct,  and  the  conduct  of  the  de- 
fendant to  which  it  has  assented  since  the 
original  contract  was  made.  The  origi- 
nal  purpose  of  the  contract  was  to  regu- 
late  the   business    of    manufacturing    a 


product  nnder  what  was  supposed  to  be 
H  new  invention,  on  which  letters  patent 
of  the  United  States  had  been  issoed, 
whereby  an  article  then  nearly  worthless 
miebt  be  converted  into  an  article  of  large 
value.  The  use  to  which  the  fish  skina 
were  put  under  this  invention  gave  them 
their  market  value.  The  plaintiff  and  de- 
fendant Bought  to  unite  with  each  other 
in  the  parchase  of  the  raw  material,  so 
that  they  might  not  he  tempted  to  over- 
bid each  other,  and  thus  to  raise  it  to  an 
unreasonable  price,  and  also  to  agree  on 
tlie  price  at  which  the  manufactured  ar- 
ticle should  be  sold,  so  that  they  might  be 
secure  in  a  reasonable  profit.  Even  If 
they  hoped  for  gain  by  their  Joint  exer- 
tions, or  by  the  possession  of  a  patent,  as 
to  the  value  of  which  they  were  subse- 
quently disappointed,  their  contract  had 
no  relation  to  an  article  of  prime  neces- 
sity, or  to  staple  commodities  ordinarily 
bought  and  sold  in  the  market,  but  tu  a 
particular  article,  of  which  both  were 
manufacturers  under  the  same  process, 
and  to  an  article  used  in  the  manufacture, 
which  was  of  little  value  for  any  other  use. 
That  the  agreement  was  not-  obnoxious 
to  the  objection  made  by  the  defendant  is 
shown  by  the  case  of  Shade  Roller  Co.  v. 
Cusbmau,  143  Mass.  353,  9  N.  E.  Bep.  629. 

The  next  inquiry  is  whether  the  contract 
is  incapable  of  enforcement  for  want  of 
consideration.  If  Uiere  were  no  consider- 
ation for  it  but  a  transfer  of  an  interest  in 
a  void  patent,  it  would  be  invalid.  Naeh 
V.  Lull,  102  MiiBB.  60;  Harlow  v.  Putnam. 
124  Mass.  553.  The  parties  had  been  en- 
gaged in  extended  litigation,  involving 
several  suits.  As  between  them,.and  for 
that  litigation,  the  validit.v  of  the  patent 
had  been  established  by  a  decision  of  the 
circuit  court  of  the  United  States;  and  a 
judgment  for  damages  in  favor  of  the- 
plaintiff  against  the  defendant  was  abont 
to  be  rendered.  An  important  part  of  the 
consideration  of  the  contract  was  a  com- 
promise and  adjustment  of  the  controver- 
sy which  had  taken  form  in  the  suits  then 
pending,  and  a  liquidation  of  the  damages- 
whlch  the  plaintiB  was  about  to  recover 
under  the  decision  of  the  court..  More- 
over, the  parties  werecompetltors  In  busi- 
ness, and  tor  mutual  advantage  they  en- 
tered into  mutual  covenants  as  to  tbe 
mode  of  conducting  their  business,  and  the- 
covenants  of  each  in  that  particular  were 
a  consideration  for  the  covenants  of  the 
other.  Before  the  invalidity  of  the  pat- 
ent was  discovered,  they  had  performed 
the  contract  in  part;  and  what  each  had 
done  in  the  management  of  its  business 
was  a  part  of  the  consideration  for  what 
remained  to  be  done  by  the  other.  The- 
belief  that  the  patent  was  valid  was  one 
of  the  causes  of  making  their  agreement, 
but  it  was  not  the  consideration  of  it  In- 
any  sense  in  which  it  can  be  separated 
from  the  other  objects  and  promises  which 
formed  a  part  of  the  consideration.  Both 
parties  are  disappointed  in  regard  to  a 
fact  upon  wtilch  they  supposed  they  could 
rely;  bat  the  contract  cannot  therefore  be 
avoided,  so  far  as  it  is  executory,  when  so 
many  other  elements  entered  into  it,  and 
when  tile  parties  have  tor  a  long  time 
t>een  deriving  advantage  from  it,  not  ouly- 
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In  tbeUr  dealings  wltb  eacb  other,  but 
with  tbe  public.  If  It  ahould  be  held  that 
the  right  to  use  the  patent  formed  so 
large  a  part  of  the  consideration  lor  tbe 
defendant's  undertalslns  tbatafter  thedis. 
covery  ot  tbe  mistalce  of  the  parties  in  this 
particnlar  a  coart  ot  equity  wonld  decline 
to  decree  speciflc  performance  against  the 
defendant  it  be  had  seasonably  sought  to 
avoid  the  contract  on  tbe  ground  of  mis- 
take, tbere  are  reasons  why  such  a  d»- 
feose  should  not  avail  the  defendant  in 
this  case.  After  both  parties  knew  that 
the  patent  was  void  the  defendant  still 
chose  to  avail  itself  of  the  benefits  of  tbe 
contract,  and  to  go  on  under  it.  There 
bad  been  no  adjudication  that  the  patent 
was  invalid;  and  tbe  existence  of  the 
patent,  and  the  arrangoment  under  which 
the  plaintiff  and  the  defendant  were  act- 
ing, was  probably  somewhat  aranta- 
geouB  to  the  parties  long  alter  they  discov- 
ered that  the  patent  would  not  protect 
them  It  put  to  the  test  ol  litigation.  The 
report  flnds  that  "both  parties  attempted 
in  good  faith  to  do  what  the  contract 
called  for,  and  no  complaint  had  been 
made  of  a  breach  of  any  ot  its  provisions 
by  either  o!  them  until  July,  1890,  a  few 
days  before  the  commencement  of  this 
Bolt. "  In  making  the  long-term  contracts, 
Mr.  Brooks,  tbe  defendaut'n  treasurer  and 
manager,  acted  without  tbe  knowledge  ot 
tbe  other  officers  of  either  of  the  coriiora- 
tions,  in  order  that  be  might  make  the 
coiitracts  quickly;  but  it  must  be  inferred 
that  he  intended  that  tbe  plaintiff  should 
have  the  benefit  of  them,  as  well  as  the  de- 
fendant, so  far  as  might  be  necessa ry  to 
carry  out,  in  substance,  the  provisions  of 
tbe  contract  existing  between  them.  This 
la  apparent  from  the  fact  that,  before  buy- 
ing the  skins  of  Shute&  Merchant,  John 
Pew  &  Son,  and  Cunningham  &  Thomp- 
son, h^  executed  agreement  "G"  in  the 
name  ot  the  defendant  corporation,  which 
was  professedly  a  contract  fur  the  protec- 
tion ot  the  pluintilf  in  regard  to  the  right 
to  purchase  skins  after  the  expiration  of 
tbe  agreement  between  the  plaintiff  and 
the  defendant,  and  until  the  year  1900. 
Perkins,  who  was  president  of  tbe  plain- 
tlR  corporation,  and  who  controlled  the 
sale  of  the  skins  and  waste  of  the  above- 
mentioned  firms,  would  not  consent  to  a 
sale  ot  the  skins  unless  tbe  defendant 
would  sign  a  contract  for  tbe  protection 
ot  the  plaintiff  after  the  expiration  of  the 
agreement;  and  it  was  aasu'uied  by  both 
parties  that  the  plaintiff  would  have 
the  benefit  of  these  purchases,  and  would 
ueed  no  protection  during  the  continuance 
of  the  original  agreement.  "The  action  ot 
Brooks  In  buying  the  skins  was  after- 
wards approved  and  ratified  by  ttie officers 
of  both  corporations,  and  the  plaintiff  has 
received  the  skins  purchased  under  some 
of  these  contracts,  and  paid  for  them  at 
the  rate  of  $20  p^r  ton  untilJuiy,  1890. " 
The  action  so  ratified  and  approved  must 
be  deemed  to  have  been  tor  the  benefit  of 
both  corporations;  at  least,  until  the  ex- 
piration of  their  original  contract.  The 
conduct  of  the  parties  was,  in  effect,  an 
affirmance  and  renewal  of  the  contract 
after  the  Invalidity  of  the  pateut  was  well 
known.    It  would  be  moat  inequitable  to 


permit  tbe  defendant,  after  having  in- 
duced tbe  officers  ol  the  plaintiff  to  consent 
to  its  purchase  of  nearly  all  the  skins 
which  would  be  likely  to  come  into  tbe 
market  tor  a  long  terra  of  years,  on  the 
faith  ot  an  understanding  that  the  plaln- 
tlfl  was  to  share  In  the  benefits  of  the 
purchase,  to  repudiate  the  contract,  and 
leave  the  plaintiH  without  the  means  of 
procuring  skins  to  carry  on  its  business. 
We  are  of  opinion  that  if  the  defendant 
might  successfully  have  defended  against 
a  suit  for  si>eciflc  performance  on  the 
ground  of  the  invalidity  of  the  patent,  if 
it  had  sought  to  repudiate  the  contract 
on  the  discovery  ut  the  mistake,  it  has  so 
tar  affirmed  thecontract  since  that  it  can- 
not do  so  now. 

The  next  objection  of  the  defendant  Is 
that,  even  it  It  violates  Its  contract,  it  is 
not  shown  that  the  plaintiff  has  not  an 
adequate  remedy  at  law.  The  only  reme- 
dy which  the  plaintlft  could  have  at  law 
would  be  by  a  recovery  ot  damages  tor 
tbe  taildre  of  defendant  to  deliver,  or  to 
allow  those  to  deliver  wltb  whom  it  had 
made  contracts  in  its  own  name,  but  for 
the  benefit  of  both,  to  the  plaintiff  its  due 
proportion  of  the  fish  skins.  It  sufficient- 
ly appears  that  the  principal  market  for 
them  is  in  Gloucester,  that  most  ot  the 
skin  producers  there  are  under  contract 
-with  tbe  defendant,  and  that  the  article  is 
of  very  limited  production.  "It  the  plain- 
tiff Is  unable  to  obtain  skins  produced  by 
firms  which  have  contracts  with  tbe  de- 
fendant," it  is  found  that  "It  will  be  very 
difficult,  it  not  impossil>le,  tor  it  to  carry 
on  its  business. "  This  continuing  injury, 
leading  to  difficulties  In  the  management 
of  tbe  plaintiff's  business,  and  possibly  to 
its  utter  destruction.  Is  one  that  could 
not  be  computed  In  damages.  It  would 
be  practically  impossible  to  estimate  the 
amount  of  tbe  injury,  or  to  repair  it.  The 
amount  of  tbe  piaintltl's  property  invest- 
ed in  the  manufacture  must  lose  n  consid- 
erable, but  uncertain,  amount  ot  its  value. 
The  injury  thus  threatened  would  be  prac- 
tically irreparable.  Florence  Rewlng-Macb. 
Co.  V.  Grover  and  Baker  Sewing-Macb. 
Co.,  110  MaFS.  11. 

It  Is  urged  that.  It  the  plaintiff  is  entitled 
to  any  relief  at  all,  it  should  be  compelled 
to  take  Its  proportion  of  the  waste,  as 
well  as  of  the  skins;  including  in  tbe  com- 
putation the  waste  and  skins  ot  George 
Perkins  &  Son.  In  addition  to  the  fish 
sklus,  which  were  the  most  valuable  prod- 
uct tor  the  manufacture  of  glue,  which  is 
left  in  the  business  ot  cutting  and  packing 
salt  fish,  there  remain  fins,  bones,  tails, 
etc.,  which  go  by  the  technical  name  of 
"  waste. "  A  fish-glue  of  an  Inferior  char- 
acter Is  made  therefrom.  As  to  certain 
firms  with  whom  the  "long-term"  con- 
tracts tor  fish  skins  were  made  by  Brooks, 
it  appears  that  they  would  not  sell  the 
skins  unless  the  defendant  would  agree 
to  bny  the  waste  also,  and  pay  a  fixed 
price  therefor.  While  the  contracts  made 
by  Brooks  were  ratified  so  far  as  the  pur- 
chase of  skins  was  concerned,  the  plaintiff 
has  neither  recognized  nor  been  required 
to  recognize  them,  so  far  as  waste  is  con- 
cerned. The  plaintiff  does  not  use  waste, 
nor  has  it  been  requested  by  the  defendant 
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to  take  it.  The  defendant  baa  manufact- 
ured this  Itself,  and  it  does  not  appear  tliat 
BU(^b  manufacture  is  unprofitable.  The 
business  whs  tlius  cor.dacted,  and  tbe 
plaintiff  received  its  allotted  portion  of 
skins,  from  1887  until  Jaly,  1890,  when  the 
defendfint  announced  that  it  would  retaia 
all  the  skins  for  which  it  had  made  con- 
tracts. While  there  has  been  oo  formal 
fixing  of  prices  at  which  the  skins  should 
be  bought,  this  had  been  substantially 
arranged  between  the  parties  without  dia- 
agreeiuent,  bnt  it  nowhere  appears  that 
the  waste  was  at  any  time  made  the  sub- 
ject of  nekjotiatlons.  In  regard  to  the 
mode  of  delivery  of  the  skins,  it  had  been 
arranged  that  the  plaintiff  should  receive, 
ns  its  fair  proportion,  those  contracted 
for  with  Tarr  &  Bro.  and  with  Wanson  & 
Co.,  paying  the  producers  therefor,  the 
charge  being  made  directly  to  the  plain- 
tiff. It  was  also  arranged  that  the  estab- 
lishment of  Shute&  Merchant  should  be 
allotted  to  defendant,  tbe  charge  for  tbe 
skine  produced  there  being  made  to  de- 
fendant, and  the  payment  being  made  by 
plaintiff  to  defendant,  and  '  by  it  to  8bute 
&  Merchant.  Nowhere  was  there  a  sug- 
gestion that  the  plaintiD  should  pay  for 
waste,  although  there  was  n  proviciion 
for  tbe  sale  of  It  in  the  contract  with 
Shnte  &  Merchant.  We  are  of  opinion 
that  the  defendant  cannot  compel  the 
plaintiff  to  take  any  portion  of  the  waste. 
The  conduct  of  the  parties  is  quite  conclu- 
sive that  there  was  no  bargain  between 
them  as  to  this. 

The  defendant  further  contends  that,  if 
the  plaintiff  had  a  right  to  have  the  con- 
tract specifically  enforced.  It  has  lost  it  by 
its  own  conduct  since  the  contract  was 
made.  It  in  found  that  both  parties  hare 
attempted  in  good  faith  to  do  what  the 
contract  called  for.  The  licenses  granted 
by  the  plaintiff  to  other  parties  to  manu- 
facture under  the  patent  were  assented  to 
by  the  defendant,  two  of  them  by  giving 
certificates  under  seal,  and  one  orally,  by 
its  president  and  general  manager  acting 
in  its  behalf.  The  purchase  by  the  plain- 
tiff at  one  time  of  four  or  five  tons  of  ex- 
tra flsb  skins  in  a  neighboring  state  at  a 
price  a  little  higher  than  they  were  paying 
at  home  did  not  injure  the  defendant,  and 
it  Is  not  contended  in  argument  that  the 
contract  can  be  avoided  for  that  reason. 
But  in  some  other  particulars  the  parties 
have  not  literally  followed  the  terms  of 
the  contract,  but,  by  a  common  under- 
standing and  mutual  consent,  have  modi- 
fied the  execution  of  it  in  details.  It 
sometimes  happens  that  by  such  varia- 
tions from  an  agreement  the  parties  leave 
their  rights  so  uncertain  that  specific  per- 
formance of  the  contract  cannot  be  de- 
creed. But  if,  after  changes  are  assented 
to,  it  is  still  clear  what  the  rights  of  the 
parties  arc  under  the  contract  as  modified, 
there  is  nothing  to  prevent  the  enforce- 
ment of  those  rights  by  a  decree  for  spe- 
cific performance.  Even  if  the  agreement 
were  wholly  oral,  it  might  be  specifically 
enforced.  ISomerby  v.  Buntin,  118  Mass. 
287.  Whatever  uncertainties  and  dlfiicul- 
ties  might  arise  if  the  plaintiff  sought  lit- 
erally to  enforce  the  original  provisions 
of  tbe  contract,  tbe  parties  have  by  their 


acts  so  applied  the  contract  to  the  new 
conditions  which  they  hare  created  as  to 
make  it  clear  that  the  plaintiff  is  entitled 
to  have  the  skins  purchased  of  Tarr  &: 
Bro.,  Wanson  &  Co.,  and  Sbute  &  Mer- 
chant, under  the  contract  ad  interpreted, 
modified,  and  applied  b.v  the  parties  by 
mutual  consent,  and  for  their  commoa 
benefit.  Of  coarse,  third  parties  who 
have  made  contracts  with  the  defendant 
cannot  be  compelled  to  act  otherwise 
than  in  conformit.v  with  their  agreements. 
But  the  relief  to  which  the  plaintiff  is  enti- 
tled, and  all  that  it  asks  for,  will  be  ob- 
tained by  an  order  that  tbe  defendant  de- 
liver to  the  plaintiff  on  demand  the  fish 
Bklns  received  from  the  three  firms  named, 
on  payment  to  it  of  what  the  skius  cost 
the  defendant,  so  long  as  these  shall  not 
exceed  the  proportion  which  the  plaintiff 
is  entitled  to  receive.    Decree  accordingly. 


Williamson  v. 


OU  Mass.  UT) 
Hill. 


{Supreme  Judicial  Comt  of  Massachxuett*. 
Hnflolk.     June26, 1S01.) 

8aI«— CONSTBUCTION  OF  Co!rniA.CT. 
FlaintiS  sold  defendant  certain  patenl- 
rights  in  consideration  of  annual  payments  which 
were  to  aggregate  (250,000,  upon  condition  that 
should  any  such  annual  nayment  become  due, 
and  should  default  in  payment  he  made  60  days 
after  demand,  the  contract  should  be  nnll  and 
void.  It  was  stipulated  that  a  single  payment 
of  $100,000  might  be  mado  in  lieu  of  the  annual 
payments,  and  that  defendant  might  assign  his 
rights  under  the  contract,  the  same  conditions  to 
be  binding  on  the  assignee.  Seld,  that  the  con 
tract  was  terminable  for  the  benefit  of  defendant 
as  well  as  of  plaintiff,  and,  where  default  has 
been  made  in  payment,  it  cannot  be  recovsred  by 
suit,  as  the  contract  is  then  avoided  for  all  par- 
poses. 

Exceptions  from  superior  court,  Suffolk 
county ;  James  B.  Ou.vbar,  Jndge; 

Thomas  Wio.  Clarke,  for  plaintiff. 
Charles  M.  Barnes,  for  defendant. 

Knowlton,  J.  The  plain  tilt  vraa  the 
owner  of  certain  letters  patent,  and  of  an 
invention  on  which  letters  patent  had 
been  applied  for,  all  for  methods  or  pro- 
cesses of  manufacturlngelectiical conduct- 
ing wires.  On  April  26, 1887,  he  made  a 
contract  In  writing  with  the  defendant  to 
sell  these  letters  patent  and  inventions, 
and  stipulated  also  to  sell  and  convey  any 
other  letters  patent  which  he  should  ob- 
tain, or  inventions  which  he  should  make, 
for  wires  ol  similar  compounds,  during  the 
term  mentioned  in  the  contract.  The  con- 
tract proceeds  in  the  following  language: 
"The  conditions  of  sale,  and  the  payments 
to  be  made,  and  the  times  and  mode  of 
so  making  them  are  hereinafter  expi-essly 
stipulated,  as  follows:  Said  Warren  S. 
Hill,  or  his  assigns,  shall  pay  to  said  Will- 
iamson, his  heirs  or  assigns,  the  sum  of 
twenty-five  hundred  dollars  In  one  year 
from  the  first  day  of  May,  A.  D.  1887. 
[Then  follows  a  statement  of  sums  to  be 
paid  annually  on  the  1st  day  uf  May  for 
fourteen  years  from  May  1, 1887,  amount- 
ingin  all,  including  the  $2,500,  to 9250,000.] 
It  being  understood  and  provided  that  in 
case  any  of  the  aforesaid  payments  being 
due,  and  having  been  demanded,  and  such. 
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payment  be  not  made  or  tendered  within 

the  sixty  days  next  succeeding  snch  de- 
mand, (except  as  is  hereinbefore  provided,) 
then  and  in  that  case  this  contract  and 
agreement  and  sale  shall  be  null  and  void 
and  of  no  eBect  from  the  date  so  deter- 
mined, and  the  patents  shall  revert  to  said 
Williamson,  or  to  his  assigns,  discharged 
of  any  obligations  of  whatever  nature 
due  to  this  contract,  and  of  any  rights 
to  maunfactnre  thereunder."  The  next 
clause  relates  to  the  places  where  the  pay- 
ments are  to  be  mnde.  The  next  stipu- 
lates that  the  defendant  or  his  assigns 
may  at  any  time  within  two  year<i  from 
the  1st  day  of  May,  1887,  matte  payment 
or  tender  of  payment  of  9100,000  in  cash 
to  the  plaintiff,  and  that  the  plaintiff 
shall  receive  the  same,  and  the  title  to  all 
snch  payments  "shall  pass  absolutely  to 
said  Hill  or  his  assigns  discharged  of  all 
future  payments. "  The  last  provision  is 
as  follows:  Said  Warren  S.  Hill  may  as- 
sign tliis  agreement,  subject  to  all  the  con- 
ditions of  payment,  to  any  person  or  cor- 
pora tion ; 'and  In  case  of  the  payment  by 
such  assigns,  or  their  assigns,  or  their  suc- 
cessors In  interest,  at  or  before  the  conclu- 
sion of  any  calendar  year,  or  shall  make 
the  special  single  payment  on  or  before 
May  1, 1K80,  as  above  stipulated,  the  sale 
hereby  provided  for  shall  inure  to  the  ben- 
efit of  such  assigns  or  persons  having  his 
or  their  title.  But  in  case  such  payments 
be  not  made  this  agreement  ceases  and  de- 
termines as  hereinbefore  provided."  The 
suit  Is  brought  to  recoverthe  first  payment 
mentioned  in  the  contract,  which  was  du- 
ly demanded  soon  after  May  1, 1888.  "At 
the  time,  it  appeared  by  the  evidence  that 
the  sum  of  twelve  hundred  and  fifty  dol- 
lars was  paid  to  the  plaintiff,  at  or  about 
the  time  of  the  execution  of  the  contract, 
by  one  Kdwin  S.  Thayer,  and  at  the  same 
time,  or  shortly  after,  the  plaintiff  paid 
two  hundred  and  fifty  dollars  of  this  sum 
to  the  defendant.  Hill,  in  pursuance  of  a 
verbal  agreement  had  by  the  plaintiff  and 
defendant  before  the  time  of  the  execution 
of  the  contract:  and  that  In  all  the  nego- 
tiations between  the  plaintiff  and  defend- 
ant concerning  the  making  of  the  contract 
the  plaintiff  Insisted  on  a  payment  being 
made  to  him  at  the  time  of  the  execution 
of  the  contract,  and  the  payment  was 
made  at  such  time  in  pursuance  of  this 
agi-eement,  which  was  not  contained  in 
the  contract;  and  by  such  agreement  it 
was  understood  that  twelve  hundred  and 
fifty  dollars  should  be  paid  to  the  plaintiff 
at  the  time  of  the  delivery  of  the  contract, 
and  that  two  hundred  and  fifty  dollars  of 
that  money  should  foe  paid  back  by  the 
plaintiff  to  the  defendant.  Hill."  It  also 
appeared  that  at  the  time  the  contract 
was  made  the  wire  had  not  been  manu- 
factured for  the  market,  nor  put  to  any 
use  except  tor  the  purpose  of  testing  Its 
mechanical  and  electrical  qualities;  and 
there  was  uncontradicted  evidence  that 
the  plaintiff  had  been,  for  some  years  be- 
fore the  execution  of  the  contract,  trying 
to  get  some  one  to  undertake  the  manu- 
facture of  the  wire,  and  that  on  one  occa- 
sion previously  he  had  had  a  contract 
with  the  defendant  concerning  the  pur- 
chase of  the  patents,  which  had  run  out. 
v,27N.Bi.no.l2— 61 


Tbeqnestion  before  the  Courtis,  what 
is  tbn  true  construction  of  the  contract  In 
regard  to  the  payments  mentioned  in  it? 
Was  it  an  absolute  sale,  and  did  the  de- 
fendant become  bound  absolutely  to  pay 
the  sum  of  92o0,300,  or  was  it  a  contract 
which  merely  secured  bim  rights  in  the 
patents  on  his  making  payments  from 
time  to  time,  so  long  as  he  continued  to 
pay  in  accordance  with  the  contract? 
The  defendant  contends  that  the  purpose 
of  the  contract  was  to  enable  the  defend, 
ant  to  experiment  with  the  patents,  ana 
to  endeavor  to  obtain  a  purchaser  of 
them,  and  that  the  payment  of  $1,250  by 
Thayer,  who  testified  that  he  mas  inter- 
ested in  the  purchase  of  the  patents,  was 
to  secure  to  the  defendant  rights  In  them 
for  one  year,  and  that  at  the  end  of  the 
year  he  had  his  option  either  to  pay  $2,00U 
within  60  days  after  a  demand  by  the 
plaintiff,  and  thereby  secure  control  of 
the  patents  for  another  year,  or  to  decline 
to  pay,  and  so  make  the  contract  "  void 
and  of  no  effect. "  There  can  be  no  doubt 
that  his  fallnre  to  make  the  payment  de- 
manded terminated  all  his  rights  in  the 
patents,  and  his  liability  for  future  pay- 
ments. If  such  a  failure  had  occurred  sev- 
eral years  later,  after  some  of  the  pay- 
ments bad  been  made,  it  would  have  ren- 
dered the  contract  of  no  effect  from  the 
date;  that  is  to  say,  so  far  as  the  contract 
had  been  completely  executed  In  the  mak- 
ing of  payments  It  would  remain  in  effect, 
but  so  far  as  it  remained  entirely  execu- 
tory it  would  be  terminated,  and  none  of 
the  payments  provided  for' in  the  future 
could  bo  collected.  The  only  question  of 
difficulty  relates  to  the  payment  which 
had  become  due,  either  absolutely  or  con- 
ditionally, bnt  remained  unpaid.  As  to 
that,  is  the  contract  in  force  so  that  It 
can  be  invoked  for  the  collection  of  it? 
That  depends  on  whether  the  payment 
had  become  absolutely  due  and  payable 
before  the  contract  became  void.  It  is 
worth  while  to  inquire  whether  the  par- 
ties intended  this  provision  for  the  benefit 
ot  the  defendant  as  well  as  the  plaintiff. 
Was  the  defendant  entitled  to  be  free  from 
all  future  liability  by  refusing  to  pay  on 
demand,  or  could  the  plaintiff,  if  he  saw 
fit,  compel  him  to  pay  the  whole  sum  of 
$250,000?  The  stipulation  is  absolute 
that,  on  the  defendant's  failure  to  pay 
within  60  days  after  a  demand,  the  con- 
tract shall  become  of  no  effect  for  the 
future;  and,  considering  the  nature  of  the 
contract,  we  cannot  doubt  that  the  par- 
ties intended  io  allow  the  defendant  to 
avail  himself  of  this  provision  at  the  end 
of  any  year  to  relieve  himself  from  future 
liability.  This  the  plaintiff's  counsel  con- 
cedes in  argument;  but  he  says  that  the 
defendant  could  not  relieve  himself  from 
liability  for  the  payment  which  had  been 
demanded,  and  which  be  contends  had  be- 
come abaolntely  payable  on  the  ist  day  of 
May.  But  the  contract  becomes  void  only 
after  the  expiration  of  60  days  from  the 
plaintiff's  demand  for  the  payment;  and  if 
the  plaintiff's  construction  were  correct, 
following  literally  the  terms  of  the  con- 
tract, he  would  have  nothing  to  do  but  to 
decline  to  make  a  demand,  and  at  the  ex- 
piration ot  a  year  the  second  payment 
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woald  becoine  due,  and  at  the  expiration 
ol  anutlier  year,  witli  nu  demand,  the 
third  would  become  absolutely  due,  and 
so  on,  while  the  defendant  would  have  uo 
way  of  avoldtne  an  absolote  liability  for 
the  whole.  To  hold  that  each  payment 
becomes  absolutely  due  on  the  Ist  day  of 
May,  when  the  contract  says  it  shall  be 
paid,  is  equivalent  to  holding  that  this 
provision  of  the  contract  is  for  the  plain- 
tiff only,  and  that  the  defendant  has  no 
option,  it  the  plaintiff  sees  flt  to  hold  him 
as  an  absolute  porchaser. 

If  we  look  critically  at  the  contract,  we 
notice  that  the  stipulation  for  a  payment 
on  the  Ist  day  of  May  in  each  year  is  only 
one  of  the  "conditions  of  sale,"  and  is 
qualified  by  the  clause  be^nning,  "It  be- 
ing understood  and  provided."  When  we 
look  at  the  subject-matter  of  the  contract, 
the  situation  of  the  parties,  the  apparent- 
ly experimental  nature  of  the  transaction, 
and  the  payment  made  by  the  defendant 
in  advance,  we  think  the  parties  intended 
that  each  payment  should  be  made  only 
in  case  the  defendant  wished  to  keep  the 
contract  in  force  for  bis  benefit,  and  that 
be  was  to  have  60  days  after  u  demand  in 
which  to  determine  whether  to  pay,  or  to 
allow  the  contract  to  become  void  except 
as  to  those  parts  which  hud  been  fully  exe- 
cuted. It  he  failed  to  pay,  the  contract 
would  become  of  no  effect  as  to  the  pay- 
ment demanded.  This  appears  also  by 
the  last  paragraph  of  tbe  contract,  which 
gives  the  defendant  a  right  to  assign  "  the 
agreement,  subject  to  all  the  conditions  of 
payment,  to  any  person  or  corporation," 
and  to  be  relieved  from  further  personal 
liability  upon  ic  by  substituting  another 
in  bis  place.  On  such  an  assignment  the 
assignee  would  be  under  no  direct  obliga- 
tion to  the  plaintiff,  and  the  plaintiff 
would  have  no  remedies  under  the  con- 
tract except  as  it  gives  him  security  on 
tbe  patents,  yet  It  is  stipulated  that  on 
payment  by  such  assignee  or  his  assigns 
or  successors  in  Interest  "  at  or  before  the 
conclusion  of  any  calendar  year. "  etc.,  the 
sale  provided  for  by  the  contract  shall 
innre  to  his  or  their  benefit.  But,  if  the 
payment  be  not  made,  tbe  agreement 
ceases  and  determines,  as  before  provided. 
Under  this  provision  it  Is  clear  that,  if  the 
con  tract  should  be  assigned,  the  plaintiff 
could  not  recover  a  payment  which  should 
subsequently  accrue  and  be  demanded  of 
the  HHHlgnee;  and  the  contract  assumes 
that  this  part  of  it  is  identical  in  legal 
itiixt  with  that 'on  which  this  suit  is 
brought.  We  are  of  opinion,  therefore, 
that  the  exceptions  to  the  ruling  at  the 
trial  should  be  sustained. 

In  passing  on  the  demurrer  to  the  dec- 
laration, we  are  obliged  to  consider  the 
question  presented  without  tlie  benefit  of 
the  facts  proved  at  the  trial,  and  the 
solution  of  it  is  not  easy.  But  in  the  con- 
tract itself,  although  it  does  not  appear 
that  the  payment  WES  made  in  advance, 
there  is  much  to  show  the  experimental 
nature  of  the  transaction.  The  principal 
patents  had  been  in  existence  about  three 
j'enrs,  as  appears  by  the  description  of 
them,  and  one  application  for  a  patent 
was  then  pending,  and  the  contract  by 
Its  terms  looked  to  future  Inventions  to  be 


made,  and  patents  to  be  obtained,  by  the 
plaintiff,  which  were  to  be  assigned  to 
the  defendant.  Then  the  provision  for 
assignment  by  the  defendant  "to  any  per- 
son or  corporation,"  and  tbe  stipulation 
that  a  payment  of  9100,000  at  any  time 
within  two  years  might  stand.  Instead  of 
f25U,000  to  be  paid  year  by  year,  indicate 
that  this  was  not  considered  an  absolute 
sale  with  security  back  to  the  seller,  but 
a  grant  of  a  privilege  to  be  kept  alive  by- 
annual  payments,  or  lost  on  the  failure  to 
pay  annually.  We  are  of  opinion  that  the 
demurrer  should  be  sustained.  Excep- 
tions sustained.    Demurrer  sustained. 


(156  Mass. 

Morse  v.  Woodworth. 


233) 


(Supreme  Judicial  Court  of  IfaasacihxiseUa. 
Middlesex.     June  26, 1891. ) 

Bill  of  Exceptions— Petition  to  Settle. 

1.  Pub.  St.  Mass.  c.  158,  i  18,  provides  that 
if  tlie  trial  justice  disallows  or  fails  to  siern  and 
return  exceptions,  or  alters  an^  statement 
therein,  and  either  party  is  aggrieved,  the  truth 
of  the  ezceptioDS  presented  may  be  established 
before  tlie  sapreme  judicial  court  on  petition  set- 
ting forth  the  fcrievance,  and,  the  truth  thereof 
being  established,  the  exceptions  shall  be  heard, 
and  the  same  proceedings  had  as  if  they  had  been 
signed  and  brought  up  to  said  court  with  the 
petition,  field,  that  the  court  can  only  examine 
that  bill  of  exceptions  which  was  seasonably 
tendered  by  the  excepting  party,  and  determine 
whether  be  has  established  the  truth  of  it,  or  of 
any  separable  parts  of  it,  and  he  Is  only  entitled 
to  such  exceptions  as  are  alleged  in  his  bill. 

2.  If  such  errors  are  lound  in  the  bill  of  ex- 
ceptions as  are  fairly  attributable  to  inadvert- 
ence, and  do  not  materially  change  the  excep- 
tion intended  to  l>e  taken,  or  if  there  is  an  omis- 
sion of  details  which  can  readily  l>e  supplied, 
and  which  ought  to  l>e  added  in  order  to  prop- 
erly  present  the   exception  relied  on,  the  sn- 

'preme  judicial  court  may  suggest  such  needed 
amendments  to  the  excepting  party,  and,  if  he 
adopts  them,  allow  the  exceptions  as  modilled. 

Exceptions  from  superior  court,  Middle- 
sex county. 

Pub.  St.  Mass.  c.  163,  §  18,  provides  that 
If  the  trial  justice  disallows  or  fails  to  sign 
and  return  the  exceptions  filed  by  a  party, 
or  alters  any  statement  therein,  and  either 
party  is  aggrieved,  the  truth  of  the  excep- 
tions presented  may  be  established  before 
the  supreme  judicial  court  on  petition  set- 
ting forth  the  grievance,  and,  tbe  truth 
thereof  being  established,  the  exceptions 
shall  be  heard,  and  the  sarue  proceedings 
had  asiftheyliud  been  Rigned  and  brought 
up  to  said  court  with  the  petition. 

MarsbuU,  Hamhiet  &  Burke,  for  peti- 
tioner.   George  F.  Richardson,  for  Morse. 

C  Allen,  J.  This  Is  a  petition  by  the 
defendant  In  the  action  of  Morse  v.  Wood- 
worth  to  prove  a  bill  of  exceptions.  At 
the  trial  of  the  action  In  the  superior 
conrt  a  verdict  was  rendered  for  the  plain- 
tiff, andthedefendantduly  filed  a  bill  of  ex- 
ceptions, which  was  disallowed  by  tbe 
presiding  judge.  The  defendant,  being 
aggrieved,  seeks  to  establish  the  troth  of 
the  exceptions  presented,  and  he  is  allowed 
to  do  BO,  under  Pub.  St.  c.  153,  §  13,  by  a 
petition  to  this  court.  In  the  endeavor 
to  couie  to  an  agreement  before  the  su- 
perior court  as  to  the  proper  form  of  a  bill 
ot  exceptions,  a  draft  was  made  by  tbe 
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connsel  for  the  plaintiff,  and  one  or  more 
Bubaeqnent  drafts  by  tbe  counsel  (or  the 
defendant,  but  neither  one  of  these  proved 
satisfactory.  The  jndge  himself  also  pre- 
pared and  submitted  to  the  defendant  a 
draft  of  a  bill  of  exceptions  which  he  was 
willing  to  sign,  and  In  fact  did  sli;n,  bnt 
this  was  not  satisfactory  to  the  defend- 
ant, and  was  not  accepted  by  blm.  Tbe 
defendant,  therefore,  presents  this  peti- 
tion, seeking  to  estublish  the  truth  of  bin 
original  bill  of  exceptions,  as  he  .b-as  a 
right  to  do.  He  is  not  hound  to  accept  a 
bill  of  exceptions  prepared  by  his  adver- 
sary or  by  tbe  Judge.  What  we  have  to 
do  Is  to  examine  tbe  bill  of  exceptions 
whicli  wan  seanonably  tendered  by  him, 
'and  ascertain  and  dntermine  if  he  hasestab- 
lisbed  the  truth  of  It,  or  of  any  separable 
parts  of  it.  We  are  not  to  consider  wheth- 
er he  might  have  presented  any  other  ex- 
ceptions than  those  actually  contained  in 
his  bill  of  exceptions.  We  have  nothing 
to  do  with  anything  except  tbe  bill  of  ex- 
ceptions which  he  actually  and  seasona- 
bly tendered  to  the  judge,  and  which  by  his 
petition  be  now  seeks  to  establish.  Saw- 
yer V.  Iron-Works,  116  Mass.  424,  432,  and 
cases  there  cited.  At  the  same  time  the 
right  of  an  excepting  party  to  have  bis 
exceptions  considered  by  this  court  Is  not 
to  be  defeated  by  mere  verbal  errors  or 
unimportant  differences  in  the  form  of 
statement.  Sawyer  v.  Iron-Works,  ubl 
supra;  Markey  v.  Insurance  Co. ,118 Mass. 
178.  If  such  errors  are  found,  which  may 
fairly  be  attributed  to  inadvertence,  and 
wblcb  do  not  essentially  change  the  ex- 
ception Intended  to  be  taken,  or  if  there  is 
an  omission  of  details  which  can  readily 
be  supplied,  and  which  ought  to  be  added 
in  order  properly  to  present  the  exception 
relied  upon.  It  Is  within  the  power  of  this 
court,  under  a  reasonable  construction  of 
tbe  statute  referred  to,  to  suggest  such 
needed  amendments  to  tbe  excepting 
party,  and,  If  be  adopts  them,  to  allow 
blm  the  benefit  of  bis  exceptions  as  thus 
modified.  Otherwise,  by  an  excess  of 
strictness,  a  party  might  be  deprived  of 
substantial  rights.  It  is  always  to  be 
borne  in  mind,  however,  that  tbe  excep- 
tions to  which  the  party  Is  entitled  are,  In 
(•nbstance,  merely  those  which  he  has  al- 
leged In  bis  hill  of  exceptions  duly  tendered. 
In  accordance  with  tbe  usual  practice,  a 
commissioner  was  appointed  by  this 
court  to  settle  the  truth  of  the  exceptions, 
and  made  report  thereof.  The  commis- 
sioner has  made  a  report  which  does  not 
follow  the  form  of  tbe  bill  of  exceptions 
tendered  by  the  defendant,  bnt  is  a  careful 
and  chronological  statement  of  the  facts 
of  tbe  case,  and  of  the  courae  of  tbe  trial, 
which,  if  adopted  by  tbe  defendant,  would, 
witb  slight  modifications,  have  made  a 
proper  form  of  a  bill  of  exceptions.  In 
this  the  commissioner  has  notexactly  per- 
formed the  function  with  which  he  was 
charged.  But  at  the  defendant's  request 
we  have  before  us,  not  only  tbe  commis- 
sioner's report  of  tbe  course  of  tbe  trial, 
but  also  the  stenographic  report  of  tbe 
testimony  taken  at  the  trial,  and  a  sten- 
ograpbic  report  i)f  the  proceedings  before 
the  commissioner,  so  that  we  are  able  to 
take    tbe  defendant's  bill  of  exceptions, 


and  determine  bow  far  It  should  be  al- 
lowed ;  and  tbe  results  to  which  we  have 
come  are  In  all  particulars  the  s^me.  In 
substance,  as  those  arrived  at  by  the  com- 
missioner, though  we  have  not  felt  at 
liberty  to  make  as  great  changes  as  he 
did  in  tbe  form  of  the  bill  of  exceptions,-  as 
this  would  substitute  a  new  bill  ot  excep- 
tions for  that  tendered  by  tbe  defendant. 

Tbe  defendant's  bill  of  exceptions,  after 
referring  to  the  writ  and  pleadings.  Instead 
of  stating  the  cause  of  proceedings  in  the 
order  as  they  occurred  at  the  trial,  makes 
a  statement  ot  various  particulars  which 
were  brought  out  In  part  from  bis  .own 
witnesses.  It  is  to  be  supposed  that  tbe 
defendant  intended  in  this  way  to  make 
the  statement  of  the  case  more  clear.  We 
have  not  found  it  so,  but  the  order  of 
making  the  statement  Is  not  of  essential 
importance.  Tbe  objection  taken  in  the 
certificate  of  tbe  presiding  judge  is  that  in 
several  particulars  matters  are  stated  as 
facts  which  were  really  in  controversy. 
This  appears  to  be  tbe  case,  and  it  might 
convey  an  erroneous  impression  to  have 
them  stated  as  absolute  facts.  But  we 
do  not  tbink  this  objection  so  serious  us 
to  deprive  the  defendant  of  bis  exceptions, 
provided  be  makes  the  following  amend- 
ments: In  the  second  paragraph  ot  the 
bill  of  exceptions,  after  the  first  sentence 
therein,  at  a  place  designated  by  the  letter 
•*«,"  insert  these  words,  "In  the  course  of 
the  trial  tbe  defendant  introduced  testi- 
mony, by  cross-examination  o!  tbe  plain- 
tiff or  otherwise,  tending  to  show  facts  as 
follows."  This  statement  of  facts  which 
tbe  evidence  tended  to  prove  is  to  con- 
tinue down  to  within  seven  lines  of  the 
bottom  of  tbe  page,  at  a  place  designated 
by  tbe  letter  "b."  At  this  place  insert 
these  words,  "It  appeared  chut."  The 
facts  which  appeared  are  those  contained 
in  the  statement  beginning  "after  confer- 
ences," and  ending  in  the  first  line  of  the 
next  page,  with  the  words  "said  not«s," 
the  place  being  designated  by  tbe  letter 
"c."  At  that  place  insert  these  words, 
"The  defendant  also  Introduced  evidence 
tending  to  show  that."  This  statement 
of  facts  which  the  evidence  tended  to 
show  Is  to  continue  for  four  lines,  to  tbe 
place  designated  by  the  letter  *'</."  At 
that  place  insert  tbe  words,  "It  appeared 
that,"  and  strike  out  tbe  word  "and." 
Tbe  tacts  thus  appearing  are  those  cun- 
talned  in  the  rest  ot  the  paragraph.  In 
the  next  paragraph  these  words  should 
be  added,  at  the  end,  "but  was  tendered 
at  tbe  trial."  No  specific  exception  was 
taken  by  tbe  defendant  In  respect  to  any 
of  the  above  matters,  but  tbey  were  stat- 
ed for  tbe  purpose  of  showing  the  general 
aspect  of  the  case,  from  his  point  of  view. 

The  first  exception  alleged  by  the  de- 
fendant in  his  bin  of  exceptions  relates  to 
the  right  of  the  plaintiff  to  introduce  sec- 
ondary evidence  of  the  contents  of  the 
notes  sued  upon,  the  notes  being  in  tbe 
defendant's  possessioD.  Tbe  bill  of  excep- 
tions goes  on  to  say:  "To  this  the  de. 
fendant  objected,  and  claimed  that  the 
plaintiff  must  first  lay  the  foundation  for 
the  introduction  of  such  secondary  evi- 
dence, and  that  this  presented  a  question 
to  tbe  court,  and  not  to  tbe  ]ury,  and  he 
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asked  the  court  so  to  rale:  but  the  court 
refused  so  to  rule,  and  the  defendaut  ex- 
cepted thereto,  and  against  the  defend- 
nut's  objection  the  court  permitted  the 
plaintiff  by  secondary  evidence  to  shonr 
the  contents  of  those  notes."  At  the 
hearing  before  the  commissioner,  the  two 
counsel  for  the  defendant  made  state- 
ments going  to  show  that  they  under- 
stood the  facts  to  be  in  accordance  with 
the  statement  in  the  bill  of  exceptions.  The 
coramlssioner  had  before  him  the  stenog- 
rapher's minutes  of  the  trial,  and  the 
stenographer  himself  was  also  a  witness. 
A  stenographer  employed  by  the  defend- 
ant also  testified,  as  well  as  the  two  coun- 
sel who  represented  the  plaintiff  at  the 
trial,  and  another  attorney  at  law,  who 
seems  to  have  bad  some  connection  with 
the  case.  In  addition  to  all  this,  the  pn»- 
siding  judge  also  appeared  as  a  witness, 
though  this  was  quite  uunecessary,  (Saw- 
yer V.  Iron-Works.  116  Mass. 424, j  and  sub- 
mitted to  a  long  cross-examination  by  the 
defendant's  counsel.  An  examination  Of 
thisevidnnce  leaves  no  reasonable  doubt  in 
our  minds  that  the  counsel  for  the  defend- 
ant were  in  error  In  their  recollection',  and 
that  the  ruling  of  the  judge  was  that  evi- 
dence most  be  introduced  by  the  plaintiff 
to  overcome  the  primH  facie  presump- 
tion of  payment  which  arose  from  the  de- 
fendant's poBseseiun  of  the  notes:  that 
proof  of  the  facts  stated  by  the  plaintiff's 
counsel  in  his  opening  of  the  case  to  the 
Jury  would  besafflcient  for  that  purpose; 
and  that,  as  matter  of  convenience,  and 
to  save  the  necessity  of  taking  the  testi- 
mony twice,  on  the  assurance  of  the  plain- 
tiff's counsel  that  evidence  of  those  facts 
would  be  offered,  the  Judge  allowed  the 
plaintiff  ti»  put  in  secondary  evidence  of 
the  contents  of  the  notes,  and  also  to  put 
in  evidence  of  the  facts  to  the  jury,  leaving 
it  open  for  the  defendant's  counsel  to  re- 
new the  objection  at  the  close  of  the  plain- 
tiff's case,  if  the  evidence  introduced 
should  fall  short  of  the  opening  state- 
ment. This  exception  does  not  deal  at  all 
with  the  question  of  whether  those  facts 
relied  upon  by  the  plaintiff  would  in  law, 
if  proved,  be  sufficient  to  warrant  the  in- 
troduction of  the  secondary  evidence,  nor 
does  the  bill  of  exceptions  contain  any 
statement  of  what  those  facts' were.  The 
point  of  the  exception  was  merely  that 
the  judge  refused  to  make  the  ruling  that 
it  was  necessary  for  the  plaintiff  to  lay 
the  foundation  for  the  Introduction  of 
such  secondary  eTidence.  We  are  satisfied 
that  the  judge  did  not  refuse  to  make  that 
ruling,  but  that  he  ruled  upon  that  point 
In  accordance  with  the  defendant's  re- 
quest. The  bill  of  etceptlons  should 
therefore  be  amended  at  the  place  marked 
"e,"  by  striking  out  the  words,  "but  the 
court  refused  so  to  rule,  and  the  defendant 
excepted  thereto,"  and  Inserting  in  place 
thereof  the  following  words:  "The  Judge 
iruled  as  requested,  and  thereupon,  upon 
the  assurance  of  the  counsel  for  the  plain- 
tiff that  before  closing  his  case  he  would 
offer  evidence  in  support  of  certain  facts 
stated  by  him  in  opening  his  case  to  the 
jury." 

The  second  exception  relates  to  the  re- 
ouest  for  a  ruling  as  to  the  effect  of  the 


omission  to  return  or  tender  to  the  de- 
fendant, before  the  commencement  of  the 
action,  the  release  given  by  blm  to  the 
plaintiff.  A  atatem«it  already  having 
been  inserted  that  the  release  was  ten- 
dered at  the  trial,  this  exception  is  to 
stand. 

The  third  exception  relates  to  the  admis- 
sion of  three  slips  of  paper.  The  judge 
disallowed  this  exception  on  the  ground 
that  the  plaintiff's  purpose  in  offering 
them,  is  erroneously  stated,  and  this  ob- 
jection is  well  founded.  A  correction, 
however,  may  be  made  by  striking  oat 
the  words,  "that  the  footings  thereon 
compared  with  the  entries  on  the  cash- 
book  kept  by  the  plaintiff, "  and  Inserting 
In  place  thereof  the  following  words,  "the 
manner  in  which  the  defendant's  businesa 
was  conducted." 

The  fourth  exception  relates  to  the  ad- 
mission of  the  defendant's  books  of  ac- 
count. The  bin  of  exceptions  sets  forth 
that  "the  defendant,  upon  written  notice 
of  the  plaintiff,  produced  ail  the  account- 
books,  pay-roll,  and  stock-books  kept  by 
him  while  in  the  defendant's  employ.  The 
plaintiff  offered  to  show  from  these  books 
the  nature  and  extent  of  the  defendant's 
business,  the  manner  in  which  it  had  been 
conducted,  and  the  method  by  which  the 
books  had  been  kept,  for  the  purpose  of 
showing  that  it  did  not  appear  by  them 
that  the  plaintiff  bad  abstracted  or  mis- 
appropriated any  money  of  the  defendaut, 
and  that,  if  there  were  any  irregularities 
or  Inaccuracies  therein,  the  same  could  be 
by  him  explained.  To  this  evidence  the 
defendant  objected;  but  the  court  over- 
ruled the  objection,  and  admitted  the  evi- 
dence, and  thedefendantexcepted  thereto. " 
The  actnal  state  of  things  to  which  this 
exception  relates  was  as  follows:  The 
plaintiff  testified  that  a  lawyer  (who  was 
employed  by  the  defendant)  called  at  the 
defendant's  office,  where  the  plaintiff  was 
at  work;  that  the  defendant  and  one 
Ripley  (who  was  also  employed  by  the  de- 
fendant in  respect  to  this  matter)  were 
there;  that  the  lawyer  told  the  plaintiff 
that  money  was  missing,  and  asked  the 
plaintiff  to  go  to  his  (the  lawyer's)  office; 
that  they  all  went;  that  the  ledger,  cash- 
book,  and  journal  were  taken  there;  that 
the  lawyer  asked  the  plaintiff  to  go  into 
the  rear  office  with  him  and  Ripley;  that 
while  there  the  lawyer  asked  an  explana- 
tion of  an  entry  of  a  charge  in  the  journal, 
and  said  he  did  not  find  the  amount  ot 
that  charge  on  the  cash-book;  that  the 
item  was  of  the  amount  of  $29;  that  the 
plalntift  accordingly  explained  by  the 
books  in  relation  to  the  item,  and  pointed 
out  items  which,  as  he  contended,  ex- 
I^alned  and  accounted  for  the  supposed 
deficiency;  and  he  was  thereupon  allowed 
in  court  to  repeat  the  explanation  as  giv- 
en to  the  lawyer,  and  to  point  out  to  the 
Jury  the  entries  on  the  cash-book  and 
journal.  The  above  Interview  with  the 
lawyer  was  the  day  before  the  settlement, 
by  which  the  plaintiff  surrendered  to  the 
defendant  the  notes  in  suit.  The  state- 
ment  'n  the  bill  of  exceptions  in  relation 
to  the  fourth  exception  is  so  far  from  be- 
ing a  fair  account  of  what  occurred  at  the 
trial  that  it  Is  disallowed  entirely.    The 
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bill  of  ezceptlonfi  then  contains  a  state- 
ment of  what  the  plaintiff  claimed  In  re- 
spect to  the  release  executed  and  delivered 
by  him  to  the  defendant.  The  judge  con- 
sidered that  this  is  not  as  full  as  it  should 
be.  It  is  not,  however,  necessary  to  set 
forth  in  great  detail  theclaim  of  the  plain- 
tiff, and  this  statement  may  stand. 

The  firth  exception  is  in  these  words,: 
"When  the  plaintiff  rested  his  case,  the  de- 
fendant aslced  the  court  to  rule  that,  as- 
sumiuK  the  plaintiff's  evidence  to  be  true, 
it  was  insufficient  to  nnthoiise  the  intro- 
doctlon  of  secondary  evidence  of  the  con- 
tents of  these  notes ;  but  the  court  refused 
to  rule  at  all,  unless  the  defendant  would 
also  then  rest  his  case,  which  tlie  defend- 
ant declined  to  do,  and  excepted  to  the  re- 
fusal of  tbecourt  to  rule. "  This  exception 
is  not  to  a  ruling  by  the  jhdge  that  the 
evidence  as  put  in  was  sufficient  in  law 
to  authorise  the  introduction  of  second- 
ary evidence  of  the  contents  of  the  antes. 
The  secondary  evidence  of  the  contents  of 
the  notes  had  been  put  in  on  the  assurance 
of  the  plaintiff's  counsel  that  he  would 
offer  evidence  of  the  facts  stated  by  him 
In  his  opening  address  to  the  jury. 
When,  at  the  conclusion  of  the  plaintiff's 
ease,  the  defendant's  counsel  renewed  bis 
objection  that  the  evidence  was  insuffi- 
cient, the  judge  said,  in  plain  terms,  that 
be  thought  the  plaintiff  had  introduced 
sufficient  evidence  to  justify  the  introfluo- 
tlon  of  secondary  evidence  as  to  the  con- 
tents of  the  noteH,  and  that  he  ruled  then, 
as  he  understood  that  he  had  ruled  be- 
fore, that  secondary  evidence  might  be 
gone  into.  This  implies  that  the  evidence 
bad  not  fallen  short  of  the  opening  state- 
ment of  counsel.  It  seems  to  us  entirely 
plain  that,  upon  this  fine  point  whether 
the  judge  was  warranted  in  allowing  the 
contents  of  the-notes  to  be  proved  by  sec- 
ondary evidence,  he  did  not  refuse  to  ° 
make  a  ruling,  but  that  be  ruled  that 
such  secondary  evidence  might  be  laid  be- 
fore the  jury.  Whether  the  ruling  of  the 
judge  upon  this  point  was  right  or  not 
could  only  be  determined  by  a  perusal  of 
the  evidence  up(m  which  the  ruling  was 
founded.  That  evidence  is  not  contained 
in  the  bill  of  exceptions,  and  that  point 
is  not  presented  to  us.  The  exception  tak- 
en was  merely  that  the  judge  refused  to 
rule  at  all  upon  the  subject,  and  this 
statement  is  not  supported  by  the  proof. 
The  -fifth  exception,  therefore,  was  prop- 
erly disallowed,  and  is  to  be  stricken  out 
from  the  bill  of  exceptions. 

The  judge  in  his  certificate  stated  that 
the  bill  of  exceptions  did  not  state  hlH  rul- 
ings and  charge  as  fully  as  should  be 
done.  No  question  is  made  as  to  what- 
his  charge  to  the  jury  actually  was,  and 
we  think  it  reasonable  and  proper  that 
the  following  portion  thereof,  which  is 
given  in  the  report  of  the  commissioner, 
should  be  inserted  at  the  place  marked 
"f."  "If  the  cireumstances  are  such  that 
ft  might  be  reasonably  supposed  that  a 
man  of  ordinary  firmness  would  yield  to 
coercion  and  to  influences  brought  to  bear 
upon  him  such  as  are  testified  to  in  a  case, 
and  you  are  satisfied  that  a  party  In  a 
rase  did  so  yield,  then  there  is  duress. 
Now,  in  testing  this  question,  you  may 


well  ask  yourselves  what  a  man  of  ordi- 
nary firmness  would  do  under  the  cireum- 
stances  disclosed  in  this  case.  Even  if  you 
should  find  that  there  were  threats  in 
this  case,  .yet  if,  in  your  opinion,  they 
were  not  sncli  as  would  indflce  in  the 
mind  of  a  man  of  ordinary  firmness  a 
reasonable  fear  of  imprlgunment,  then 
they  do  not  amount  to  duress,  and  are  to 
bedisregarded  by  you."  It  should  also  be 
added  that  "  these  are  not  all  of  the  in- 
structions that  were  given  upon  the  ques- 
tion of  duress. "  At  the  place  marked  "g" 
the  penciled  alteration  made  by  the  judge 
is  correct,  and  should  be  adopted.  The 
result  of  the  whole  is  that  the  defendant's 
bill  of  exceptions,  being  amended  in  the 
above  particulars, may, if  tbedefendant  so 
elects,  stand  as  established:  otherwise  it 
is  to  be  disallowed,  except  as  to  those  ex- 
ceptions wherein  no  change  is  made.  Or- 
dered accordingly. 


(164  Mass.  X40) 

EOCHEFORT    V.  TOWN    OF  ATTLEBORODGH. 

(Supreme  JudldaZ  Cowrt  of  Massachusetts. 
Suffolk.    June  36,1891.) 

Udnicipal  Corfo^tions— Dbvbotivs  Hiobwa^ts 
— Nboliqincb. 
In  an  action  against  a  town  for  personal 
injuries  saffered  by  reason  of  a  hole  in  a  public 
highway  over  a  culvert  nlalmed  by  plaintiff  to 
have  been  so  improperly  constructed  as  to  ren- 
der likely  the  sinking  of  the  road,  it  appeared 
that,  in  spite  of  heavy  travel,  there  bad  been  no 
such  deCect  for  over  a  year.    The  culvert  was 
so  constructed  that  it  could  not  stand  for  many  , 
years  without  repairs,  but  it  did  not  appearprob- ' 
able  that  it  woiud  give  way  suddenly.    Defend- 
ant had  no  actual  notice  of  the  defect    B.eld, 
that  a  verdict  was  properly  directed  for  defend- 
ant. 

Beport  from  superior  court,  Bristol 
county;  John  W.  Hammond,  Judge. 

Action  by  Andrew  Ruchefort  against 
the  town  of  Attleborough  for  personal  in- 
juries suffered  by  plaintiff  by  reasoa  of  a 
defect  in  a  public  highway  over  which  he 
was  driving.  The  defect  was  a  hole  in 
the  road  over  a  culvert  through  which  the 
water  ran  from  one  side  of  the  road  to  the 
other.  The  "ourt  directed  a  verdict  for 
defendant  on  the  ground  that  plaintiff 
had  failed  to  show  any  negligence  for 
which  the  town  was  liable. 

Mortoa  &  Jennings,  for  plain  tiff.  C.  W. 
Clifford  and  Q.  A.  Adama,  for  defendant. 

C.  Allen,  J.  The  ground  on  which  the 
plaintiff  seeks  to  maintain  bis  case  is  that 
the  culvert  was  built  in  an  Improper  mun- 
ner,  so  that  the  earth  abnve  it  was  likely 
to  subside  and  make  a  hole  in  the  road; 
and  that,  under  these  cireumstances, 
greater  diligence  was  required  on  the  part 
of  the  town  authorities,  in  guarding 
against  injury  or  damage  to  travelera, 
them  otherwise  might  have  been  sufficient. 
Olson  V.  Worcester,  142  Mass.  636,  8  N.  £. 
Rep.  441.  There  was,  however,  no  evi- 
dence that  the  hole  which  cause<l  the  in- 
jury to  the  plaintiff  had  actually  existed 
for  any  such  length  of  time  before  the  acci- 
dent as  to  make  the  town  chargeable  with 
notice  thereof,  and  there  had  been  no  hole 
in  the  road  at  that  place  for  more  than  a 
year  previously,  although  tliere  was  much 
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beavytravel  over  the  road,  and  one  of  tbe 
plaiutiff'a  wltnesBes  went  so  fur  as  to  tea* 
tlfy  that  he  had  himself  drlren  heavy 
loads  across  there  thousands  of  times. 
Under  sacb  circumstances,  although  the 
calvert  was  not  so  well  built  as  to  be  like- 
ly to  stand  many  years  without  repairs, 
it  could  not  properly  be  held  that  the  dan- 
ger of  a  subsidence  of  the  road  was  so  im- 
minent as  to  warrant  holding  tnetown 
chargeable  with  actionable  neglect.  It 
would  throw  too  heavy  a  burden  upon 
towns  for  the  court,  withoutmore  explicit 
legislation  looking  to  that  end,  to  hold 
them  responsible  merely  because  a  road  is 
so  constructed  that  a  defect  therein  of  this 
character  Is  likely  tu  occur  in  tbe  reniote 
future.  Tbertf  was  no  apparent  probabili- 
ty that  the  culvert  would  break  down  all 
at  once  and  without  previous  warning, 
thus  making  it  dangerous  to  pass  over  it 
at  all.  McGafflgan  v.  City  of  Boston,  149 
Mass.  289.  21  N.  E.  Rep.  371 ;  Adams  v. 
Chicopee,  147  Mass.  440. 18  N.  E.  Rep.  231 ; 
Hanscom  v.  Boston,  141  Mass.  242,  5  N.  E. 
Rep.  249;  Post  v.  Boston,  141  Mass.  189,  4 
N.  B.  Rep.  815.  In  the  opinion  of  a  ma- 
jority of  tbe  court  the  entry  must  be, 
Judgment  on  the  verdict. 


(154  Mass.  183) 

BiCKFORD  V.  RiCHABDS  et  a/. 

(Supreme  JvMclaX  Court  of  MasBoolMteUs. 
Sultolk.    June  %,  1891.) 

Nboliobncx  or  Subcontraotob  —  Hastbb  akd 
Bbkvani. 

Flaiatiff  contracted  for  the  removal  of 
Ms  buildings  with  P.,  wlio  sublet  the  contraot 
to  defendants,  and  thjan  gave  up  his  contract. 
Defendants  continued  to  work  on  tbeir  contract, 
and  negligently  injured  the  buildings.  Held, 
that  plaintUT  could  sue  defendants  for  damages, 
though  there  was  no  privity  of  contract  between 
them;  and,  if  regarded  as  servants  of  plaintiff, 
they  would  also  be  liable,  though  plaintiff  might 
not,  as  master,  be  liable  for  their  acts. 

Exceptions  from  superior  court,  Middle- 
sex county ;  Charles  P.  Tbompson,  Judge. 

Action  by  Ira  H.  Rickford  against 
George  A.  Richards  and  Sylvester  Richards 
for  damages  for  negligently  injuring  his 
buildings  In  removing  them.  It  apiieared 
in  evidence  that  plaintiff  made  a  contract 
in  writing  with  one  Powers  to  move  and 
at  up  the  buildings  in  a  workmau-llke 
manner,  and  that  Powers  contracted 
with  defendants  to  move  the  buildings  for 
an  agreed  sum.  It  also  appeared  that  be- 
fore defendants  had  completed  tbe  moving 
of  said  buildings  Powers  gave  up  his  con- 
tract, and  that  defendants  continued  to 
work  upon  their  contract.  Plaintiff 
offered  to  show  that  the  moving  of  said 
buildings  by  defendants,  was  done  in  a 
careless  and  negligent  manner,  and  tbe 
buildings  damaged  thereby.  This  evidence 
the  court  excluded,  and  ruled  that.  If  it 
was  proved  that  the  moving  was  done  in 
an  unworkman-like,  unskillful,  and  negli- 
gent manner,  it  would  not  entitle  plaintiff 
to  recover  against  defendants,  as  there 
was  no  privity  of  contract  between  them, 
and  ordered  a  verdict  for  defendants,  to 
which  rulings  plaintiff  excepted. 

Geojxe  A.  Perktas,  for  piaintitf.  J.  H. 
dt  H.  W.  B.  Cotton,  for  defendants. 


Morton,  J.  It  is  immaterial  wliettaer 
the  defendants  are  to  be  regarded  as  the 
servants  and  agents  of  the  plulutiO,  or  as 
contractors  under  Powers,  which  the  de- 
fendants claim  was  the  case.  In  either 
instance  they  owed  to  the  plaintiff  the 
doty  of  not  ibjnring  his  property  by  their 
negligent  or  wrongful  acts.  If  tliey  w^ere 
tbeplaintltTs  servants,  and  their  negligent 
actions  caused  injury  to  his  building,  t*iey 
would  bo  liable  to  him  for  the  damage. 
4  Bac.  Abr.  $  589;  Smith,  Mast.  &  S..  §  134. 
and  cases  cited;  White  v.  Inhabitants  of 
Philiipston,  10  Mete.  (Mass.)  108;  Walcott 
V.  Swampscott,  1  Allen,  101.  If  they  were 
contractors  in  possession  of  the  building 
under  Powers,  or  were  his  servants,  it  was 
also  their  duty  not  to  injure  the  plaintiff's 
property  by  their  negligent  acts.  Whether 
servants  or  c'ontractora,  they  were  liable 
for  the  damages  caused  to  the  plalntifl's 
property  by  their  tortious  acts  or  misfea- 
sance. Hcwett  V.  Swift,  S  Allen,  420; 
Wright  V.  Wilcox,  19  Wend.  343.  The 
plaintiff's  right  of  action  does  not  depend 
on  the  existence  of  a  contract  between 
himself  and  the  defendants,  as  would  be 
the  case  if  he  were  sulngfor  damages  n^- 
Bulting  from  some  non-feasance  on  their 
part,  but  on  the  fact  that  they  have 
wrongfully  and  negligently  done,  or 
caused  to  be  done,  something  to  his  prop- 
erty which  has  injured  It.  The  gist  of  the 
action  is  the  breach  by  the  defendants  of 
the  duty  which  they  owed'  to  the  plaintiff 
not  to  injure  his  property  by  any  wrongful 
or  negligent  acts  of  theirs.  That  duty  did 
not  depend  on  or  grow  out  of  contract. 
Bretherton  v.  Wood,  3  Brod.  &  B.  64; 
Smith  V.  Seward,  3  Pa.  St.  342;  Coggs  v. 
Bernard,  2  Ld.  Raym.  00».  It  may  be  that 
Powers  is  liable  to  the  piaintitf  for  a 
breach  of  the  contract  caused  by  the  acts 
of  the  defendants,  and  that  they  may  also 
be  liable  to  Powers  for  a  breach  of  their 
contract  with  him;  but  that  does  not  re- 
lieve the  defendants  from  liability  to  the 
plaintiO  for  the  damage  to  his  property 
resulting  from  their  negligent  and  wrong- 
ful acts.  Stock  V.  Boston,  149  Mass.  414, 
21  N.  E.  Rep.  871.  Nor  does  it  follow,  as 
claimed  by  the  defendants,  that  because 
the  plaintiO  may  not  be  liable  for  the  acts 
of  the  defendants,  as  their  master  or  other- 
wise, that  they  are  not  liable  to  him.  Tbe 
two  liabilities  stand  on  different  grounds. 
The  case  of  Davidson  v.  Nichols,  11  Allen, 
615,  relied  on  by  the  defendants,  was  put 
by  the  court  on  the  ground  that  there  was 
not  only  no  contract  between  the  plalntitt 
and  defendant,  but  that  the  latter  owed 
the  former  no  duty,  and  is  therefore  readi- 
ly distinguishable  from  this.  Exceptions 
austalned. 


(1B4  Mass.  149) 

Stoddard  v.  Town  of  Winchester. 

(Supreme  Judicial  Court  of  3iassa4Shu»ett». 
Middlesex.    June  26, 1891.) 

Depective  Btbbbts— Nbolioxsce— Evidbkos. 
Where  it  Is  shown  chat  the  injuries  of 
which  plaintiff  complains  were  due  to  the  soften- 
ing of  tbe  earth  in  the  street  under  the  Influence 
of  a  heavy  storm,  at  a  place  where  a  trench  had 
been  dug  for  a  water-pipe  some  six  months  be- 
fore, and  there  is  nothing  to  show  that  asy  4a- 
fect  existed  until  within  an  hour  before  plain- 
tiff's accident,  or  that  the  town  might,  in  tbe 
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ezeroiM  of  reasonable  diligenoa,  have  had  no- 
tice of  the  defect,  the  case  ahoald  be  withdrawn 
from  the  jury. 

Exceptions  from  sapeiior  court,  Middle- 
aexconnty;  Charles  F. Thompson,  Judge. 

Action  by  Hatherly  A.StoddardagalDSt 
tbe  town  of  Winchester  lor  personal  inju- 
ries to  plaintiff  while  dri  ring  in  defendant's 
street,  due  to  the  softening  of  the  earth 
therein  so  that  bis  team  sunlc  into  It. 

J.  T.  Wilson,  for  plaintiff.  8.  J.  Eider, 
for  defendant. 

C.  Ali.rn,  J.  The  softening  of  tbe  earth 
in  the  road,  under  the  Influence  of  a  heavy 
storm,  appears  to  have  been  due  to  tbe 
digging  of  a  trench  for  a  water-pipe  about 
six  months  previous  to  the  time  of  tlie 
accident.  The  street  had  been  used  mean- 
while, and  there  was  no  evidence  that  the 
earth  bad  softened,  or  that  any  danger  or 
defect  existed,  until  within  an  hour  of  the 
plaintiff's  accident;  and  there  was  no 
claim  that  the  town  had  notice,  or  might 
by  the  exercise  of  reasonable  care  and  dil- 
igence have  bad  notice,  of  tbe  actual  soft- 
ening of  the  earth.  Under  these  circum- 
stances, W9  think  the  case  should  have 
been  withdrawn  from-  the  jury.  In  order 
to  bold  a  town  renpouslble  on  tbe  ground 
ol  ImpH'ed  notice  of  a  defect  in  the  road, 
there  should  be  such  a  condition  of  things 
as  fairly  to  indicate  that  there  may  at 
any  time  be  danger  in  using  the  road.  It 
is  not  necessary  tbatroadsBbould  be  built 
according  to  the  highest  standards  of 
engineering;  and  tbe  practical  rule  that 
must  he  adopted.  In  order  to  Impose  lia- 
bility in  eucb  cases, Is  that  tbecondltlon  of 
therond  must  be  such  that  danger  may 
reasonably  be  apprehended  at  any  time, 
and  therefore  ought  to  be  guarded 
agaiost.  The  fact  that  a  road  is  so  con- 
structed that  it  is  not  likely  to  keep  In 
good  condition  for  a  great  length  of  time 
will  not  impose  liability  on  the  town 
which  is  bound  to  keep  it  in  repair,  unless 
tbe  danger  is  so  imminent  that  it  can  fair- 
ly be  said  to  show  a  want  ot  reasonable 
care  and  diligence  to  omit  guarding 
against  it  at  once.  Such  was  not  the 
present  case.  In  tbe  opinion  of  a  majori- 
ty of  tbe  court,  tbe  entry  most  be,  excep< 
tlons  sustained. 


(154  Mass.  203) 

Bank  of  North  America  v.  Bindob. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    June  27, 1891.) 

CORPOBATIONS— LlADIUTT  OF  STOCEHOLDBBB— AC- 
TIONS IN  Foreign  State. 
Although  the  laws  of  Eansas  provide  that, 
if  a  judgment  creditor  of  certain  corporations  is 
unable  to  find  property  whereon  to  levy  execu- 
tion, he  may  proceed  by  action  to  charge  the 
stockholders  with  the  amount  of  his  judgment, 
a  resident  of  New  York  holding  an  unsatlsfled 
judgment  against  a  Kansas  corporation,  which  has 
no  place  of  business  in  Massachusetts,  cannot 
maintain  an  action  in  the  latter  state  against  a 
resident  of  California  to  establish  his  personal 
liability  as  a  stockholder  in  such  corporation, 
where  no  proceedings  hare  been  taken  in  Kansas 
to  establish  such  personal  liability. 

Appea*  from  superior  court,  Suffolk 
county. 

Action  by  the  Bank  of  North  America 
against  Frederick  H.  Rindge  to  establish 


bis  iteraonal  liability  as  a  stockholder  in  a 
Eansas  corporation. 

Henry  S.  Dewey,  for  appellant.  Hutcb- 
iua  &  Wbeeier,  for  appellee. 

J.  Allen,  J.  Tbe  plaintiff  is  a  coi^pora- 
tion  of  the  state  of  New  York.  Tbe  de- 
fendant is  a  resident  of  California,  who 
owned  50  shares  of  stock  In  the  Haddam 
State  Bank,  a  corporation  of  Kansas. 
Theplalntiff  recovered  judgment  in  Kan- 
sas tor  f 5,843  and  costs  against  tbe  Had- 
dam  State  Bank,  and  took  out  execution 
thereon,  but  could  find  no  property  of  the 
bank  whereon  to  levy,  and  so  the  execu- 
tion was  returned  unsatlsfled.  No  steps 
were  taken  in  Kansas  to  charge  the  de- 
fendant as  a  stockholder  in  the  hank,  but, 
he  being  fonnd  in  Massachusetts,  the  plain- 
tiff brings  this  action  against  him  here, 
seeking  to  charge  him  personally  for  the 
jodgment  against  the  bank  to  the  amount 
of  the  par  value  of  his  sliares  therein, 
namely,  ¥5,0G0.  This  Is  sought  to  be  done 
by  virtue  of  the  laws  of  Kansas,  respect- 
ing which  the  averment  in  the  declaration 
is  as  follows:  "And  tbe  i)laintiff  further 
says  that,  by  the  laws  of  tbe  state  of  Kan- 
sas, Ifany  execution  shall  have  been  Issued 
against  thepropertyoreSects  of  acorpora- 
tion,  except  a  railway  or  religions  orcbarl- 
table  corporation,  and  there  cannot  be 
fonnd  any  property  whereon  to  levy  such 
execution,  then  execution  may  be  issued 
against  any  of  the  stockholders  to  an  ex- 
tent equal  in  amount  to  the  amount  ot 
stock  by  bim  or  her  owned,  together  with 
any  amount  unpaid  thereon ;  or  theplain- 
tiff  in  the  execution  may  proceed  by  action 
to  charge  the  stockholders  with  the 
amount  of  his  judgment,  and  such  plaintiff 
may  maintain  an  action  at  law  against  any 
oneorniore  ofthe  stockholders  of  sucb  cor- 
poration to  recover  a  debt  due  by  the  cor- 
poration." Tbedeclaratlou  was  demurred 
to,  and  nre  have  todetermine  whether  the 
plaintiff  states  a  cane  upon  his  declara- 
tion. Tbe  declaration  does  not  in  terms 
set  forth  any  statute  of  Kansas,  nor  show 
to  what  extent  tbe  laws  of  Kansas  above 
set  forth  are  statutory,  or  rest  merely  in 
judicial  decisions.  It  is  to  be  regretted 
that  we  are  not  at  liberty  to  determine 
the  case  upon  an  examination  ot  the  stat- 
ute of  Kansas,  with  the  assistance  ot  any 
construction  which  may  have  been  put 
upon  it  by  the  courts  of  that  state.  But 
we  must  take  the  case  as  the  parties  pre- 
sent It  to  us.  Tbe  question  ran  bardly  be 
considered  as  an  open  one  in  this  common- 
wealth. This  court  has  often  declined  to 
exercise  jurisdiction  to  enforce  a  liability 
imposed  upon  stockholders  in  corpora- 
tions established  In  other  states,  under 
statutes  of  those  states.  In  Post  v.  Rail- 
road Co.,  144  Mass.  341,  345,  11  N.  E.  Rep. 
540.  It  is  said:  "This  court  does  not  take 
jurisdiction  of  a  suit  to  enforce  this  liabil- 
ity of  stockholders  in  a  foreign  corpora- 
tion, not  because  It  would  be  a  suit  to  en- 
force a  penalty,  or  a  suit  opposed  to  the 
policy  of  our  laws,  but  because  it  Is  a  suit 
against  a  foreign  corporation  which  in- 
volves the  relation  between  It  and  its 
stockholders,  and  in  which  complete  jus- 
tlee  only  can  be  done  by  the  courts  of  the 
Jurisdiction   where  tbe  corporation  was 
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created."  See,  alao.  New  Haven  Horse- 
Natl  Co.  T.  Linden  Spring  Co.,  142  Maas. 
S40.  858,  7  N.  E.  Rep.  778,  and  cases  cited. 

The  cane  at  bar  turnlshes  a  strong  IIIub- 
tration  of  tbe  propriety  ot  this  course.  It 
the  plaintiff,  as  a  creditor  ol  the  Kansas 
corporation,  without  obtaining  any  pre- 
vious judgment  in  Kansas  establiHhing 
the  defendant's  liability  as  a  stockholder, 
can  maintain  an  action  directly  and  in  the 
first  instance  against  him  in  Massachu- 
setts, for  the  purpose  of  charging  him  as 
a  stockholder  under  the  qualifled  liability 
set  forth  in  the  declaration,  then  it  would 
follow  that  the  plaintiff  might  also  insti- 
tute a  similar  action  against  him  in  Cali- 
fornia, or  in  any  number  of  other  states 
where  service  npon  him  could  bo  obtained. 
Tbe  plaintiff  might  also  Institute  similar 
actions  tor  the  same  debt  in  different 
states  againsc  other  stockholders.  In 
such  case  it  is  probable  that  a  judgment 
against  one  stockholder  without  satisfac- 
tion would  be  no  bar  to  actions  against 
others,  hot  it  is  nbvioas  that  the  defend- 
ants in  BVfh  actions  might  b«  put  to  great 
inconvenience  in  ascertaining,  and  Indeed 
might  find  it  practically  ImposHible  to  as- 
certain, what  steps  the  plaintiff  might 
have  taken  against  other  stockholders  in 
other  states.  A  diHhoneat  creditor  might 
possibly  recover  several  timps  over  agai  ust 
different  stockholders  in  different,  states, 
before  they  respectively  could  ascertain 
tbe  tacts.  Likewise  the  defendant,  if  com- 
pelled to  pay  under  a  judgment  recovered 
in  one  state,  would  And  it  difflcult,  if  not 
impossible,  to  enforce  contribution  from 
other  stockholders  residing  elsewhere. 
Moreover,  if  the  plaintiff  might  maintain 
such  actions  against  tbe  defendant,  and 
against  other  stockholders  in  different 
states,  until  he  should  Anally  recover  sat- 
isfaction, other  creditors  of  the  Kansas 
corporation  might  also  do  the  same.  If 
every  creditor  ot  a  Kansas  corporation, 
which  has  no  property  with  which  to  re- 
spond to  a  judgment  obtained  by  such 
creditor  agaluHt  it  in  Kansas,  may  there- 
tore,  without  any  further  proceedings  in 
that  state  to  charge  the  stockholders, 
maintain  an  action  against  every  stock- 
holder in  everj' state  of  the  Union  where 
service  can  be  obtained,  and  pareue  such 
action  until  satisfaction  is  obtained  from 
some  stockholder  in  some  state,  it  is  ob- 
vious that  a  large  amount  of  litigation 
might  ensue,  under  which  substantial  jus- 
tice, as  among  the  stockholders, could  not 
be  worked  out.  The  liability  of  tbe  stock- 
holder, as  set  forth  in  the  declaration,  is ' 
not  a  general  liability  for  all  the  debts  of 
the  corporation.  The  execution  against 
the  stockholder  which  ran  be  issued  in 
Kansas  iuthe  action  against  the  corpora- 
tion, as  set  forth  in  the  declaration.  Is 
only  "to  an  extent  equal  in  amount  to  the 
amount  of  stock  by  him  or  her  owned,  to- 
gether with  any  amount  unpaid  thereon." 
Probably,  by  the  trne  construction  of  the 
statute,  tbe  action  at  law  to  charge  stock- 
holders, which  is  given  as  an  alternative 
remedy,  would  be  limited  to  a  like  amount 
as  the  execution:  though,  according  to 
the  averment  of  the  declaration,  the  plain- 
tiff in  the  execution  may  proceed  by  ac- 
tion to  charge  the  stockholdera  with  the 


amount  of  his  judgment,  without  any 
other  limitation  being  expressed.  The 
present  plaintiff  does  not  contend  that  it 
can  recover  against  the  defendant  the  toll 
amount  ot  its  judgment,  but  only  the  par 
value  of  the  defendant's  stock  in  the  bank. 
The  liability  sought  to  be  enforced  is  a 
strictly  limited  one.  It  seems  to  us  that 
a  boDH  Ode,  or, at  any  rate,  a  compulsory, 
payment  to  one  creditor  would  discharge 
a  stockholder  to  that  extent  from  liability 
toothers;  and  a  payment  of  tbe  full  par 
value  ot  his  8ti>ck  would,  according  to  the 
view  which  has  been  expressed  by  this 
court,  be  a  full  discharge.  Halsey  v.  Mc- 
Lean, 12  Allen,  442,  though  as  to  this  oth- 
er courts  might  hold  otherwise;  Fowler 
V.  Robinson,  31  Me.  189;  Grose  v.  Hilt,  36 
Me.  22.  There  is  no  averment  In  the  dec- 
laration that  the  defendant  has  not  thus 
been  discharged  from  liability,  and  per- 
haps this  Is  not  necessary,  as  it  would  be 
more  properly  a  matter  of  defense.  But, 
in  case  of  several  actions  in  different 
states,  questions  ot  priority  ot  the  claims 
ofcreditora  might  arise  upon  which  the 
deciHlons  of  the  courts  of  the  different 
states  might  not  be  uniform,  and  thus  the 
defendant  might  be  held  liable  more  than 
once,  and  even  a  compulsory  payment 
might  not  avail  to  protect  him,  as  is 
shown  by  the  cases  cited  by  the  defendant. 
Moreover,  tbe  defendant  might,  by  way  of 
set  off,  present  claims  which  beholds  either 
against  the  corporation  in  Kansas,  or 
against  tbe  creditor  who  sues  him,  and 
different  decisions  in  respect  to  bis  right 
of  set-off  might  be  made  in  different  states. 
These  considerations  are  suggested  to  il- 
lustrate the  practical  difficulty  of  enforc- 
ing a  liability  such  as  that  set  forth  in  the 
declaration,  in  other  states  than  that 
wh»re  the  corporation  is  established,  in 
such  a  way  as  to  secure  substantial  jus- 
tice. This  difflcnity  Is  tar  greater  in  cases 
where  no  steps  have  been  taken  In  the 
state  where  the  corporation  is  established, 
to  ascertain  and  determine  tbe  amount  ot 
each  stockholder's  liability.  There  the 
whole  amount  of  debts  can  be  ascertained, 
and  the  proper  proportion  assessed  upon 
eu-h  stockholder;  or  bis  liability  can  be 
otherwise  determined  in  a  manner  which 
will  avoid  many  ot  the  objections  which 
exist  against  tbe  maintenance  of  actions 
like  the  present.  We  remain  satisfied  with 
the  conclusions  heretofore  reached  by  this 
court,  that  such  an  action,  under  the  cir- 
cumstances which  appear  here,  ought  not 
to  be  entertained  in  this  state.  Limiting 
our  decision  to  the  tacts  now  before  us,  it 
is  this:  that  a  resident  ot  the  state  of 
New  York  cannot  maintain  in  the  courts 
of  this  state  an  action  against  a  revhlent 
of  the  state  of  California,  to  establish  his 
personal  liability  as  a  stockholder  of  a 
corporation  organized  in  the  state  of  Kan- 
sas, and  having  no  place  ot  business  in 
this  state,  for  a  debt  of  that  corporation 
to  the  plaintiff  under  the  laws  of  Kansas, 
such  as  are  set  forth  in  the  declaration, 
providing  for  a  certain  special  and  limited 
liability  on  the  part  of  stockholders,  when 
no  judicial  proceedings  have  been  taken  in 
Kansas  to  ascertain  and  establish  the  lia- 
bility of  the  defendant  as  such  stockhold- 
er.   Whether  the  same  result  might  not 
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be  reached,  on  the  ground  that  the  sub* 
sidlary  Uahiltty  of  stockholders,  socb  as  is 
set  forth,  is  matter  ol  remedy  only,  and 
does  not  follow  the  stockholder  outside 
the  state,  there  beins  no  averment  of  a 
different  construction  of  the  statute  by 
the  Kansas  courts,  wp  need  not  consider. 
Brown  v.  Slate  Co.,  134  Mass.  690.  Juds- 
ment  for  the  defendant  affirmed. 


(128  N.  T.  606) 

JfEOPLE  V.  DEWBT. 

(Court  of  Appeals  off  New  York.    June  38, 1891. ) 

Rbtibw  on  Affbu.— Btipulatiox  Hash  Afteb 

judoubxt. 

Astipulation  made  by  the  parties  after  the 

deciaion  of  the  general  term  cannot  be  considered 

on  appeal  to  the  court  of  appeals. 

Appeal  from  supreme  court,  general 
term,  fifth  department. 

G.  H.  Wende  and  Tracy  C.  Becker,  for 
appellant.  George  C.  Qvinby,  Dlst.Atty., 
tor  the  People. 

Per  Cubiam.  The  stipulation  which  we 
find  In  the  printed  case,  made  by  the  par- 
ties after  the  decision  of  the  general  term, 
cannot  be  considered  upon  this  appeal.  It 
Is  no  part  of  the  record.  The  case  must 
l>e  heard  here  upon  the  same  record  which 
was  before  the  general  term.  The  parties 
cannot  agree  upon  a  case,  and  submititto 
this  court  for  decision.  This  is  purely  a 
court  of  review,  and  we  consider  only  er- 
rors alleged  to  have  been  committed  by 
the  conrt  below.  We  cannot  base  a  re- 
versal of  the  Judgment  appealed  from  up- 
on matter  subsequently  brought  Into  the 
case  by  stipulation.  Therefore,  disregard- 
ing the  stipulation,  we  see  no  reason  to 
doubt  that  the  judgment  of  the  general 
term  is  right,  and  it  must  be  affirmed  up- 
on the  opinion  there  pronounced.  All 
concur,  except  Finch,  J.,  absent. 


a»  N.  T.  604)  

Rector,  Etc.,  of  Holt  Trinity  Church 
OF  Harlem  v.  Rector,  Etc.,  of  Prot- 
estant Episcopal  Cbubob  of  St. 
Stephen  et  al. 

People  ex  rel.  Rector,  Etc.,  of  Protest- 
ant Episcopal  Church  of  St.  Stephen 
y.  Blackhdrst  et  al. 
(CofUirt  of  AppetUi  of  New  York.    June  28, 1891.) 
Apfeal — Dismissal. 
An  appeal  will   be   dismissed  on  motion 
made  by  attorneys  aatliorized  to  do  so  by  ttie 
wardens  and  vestrymen  of  ttie  church  corporation 
appellant,  though  another  attorney,  who  claims 
to  have  represented  the  church,  objects  to  the 
dismlssaL 

Appeal  from  supremecourt.  general  term, 
first  department.  For  former  reports, 
see  9  N.  ¥.  Supp.  958;  11  N.  Y.  Supp.  669- 
671.67.S-676. 

AadrewJ.  Sblpmaa  au6  Charles  Blandy, 
( Wager  Swayne,  Charlea  Blandy,  and  Ed- 
mnnd  Luis  Mooaey,  of  counsel,)  for  appel- 
lant. Booraem,  Hamilton  &  Beckett, 
(Danhl  G.  RoWns,  David  Bennett  King, 
and  Wtlltam  H.  Hamilton,  of  counsel,)  for 
°  respondents. 

Gray,  J.  The  motions  upon  the  peti- 
tions for  the  withdrawal  of  the  above-en- 
titled   appeals  should  be-  granted.    The 


objections  of  Andrew  J.  Shipman,  who 
has  claimed  to  be  attorney  for  the  corpo- 
ration of  the  Church  of  St.  Stephen,  can- 
not avail  against  the  desire  of  that  corpo- 
ration, as  expressed  t)y  the  vestry.  The 
wardens  and  vestrymen  elected  at  the 
Easter  election,  1891,  represent  the  corpo- 
ration appellant  in  the  above  action  and 
proceeding,  and  they  have  authorized  the 
motions  now  made,  through  attorneys 
named  for  that  purpose.  To  permit  the 
appeals  to  continue  to  bo  prosecuted 
would  be  to  deny  the  right  to  ah  appel- 
lant to  discontinue  litigation,  with  no 
other  reason  than  to  gratify  the  wishes 
of  an  attorney,  who,  whatever  the  found- 
ation of  bis  original  authority  to  appear, 
has  ceased  to  represent  the  litigant. 
There  is  nothing  in  the  procedure  which  is 
objectionable,  and  we  see  no  reason  for 
denying  the  appellants'  (tpplicatione. 
There  will  be  no  costs  awarded  to  any 
of  the  parties,  as  against  the  other,  ex- 
cept SIO  costs  of  each  of  the  two  motions 
against  the  attorney  Shipman  In  favor  of 
the  corporation  of  the  Church  of  St. 
Stephen.  All  concur,  except  Finch,  J.,  ab- 
sent. 


(128  N.  Y.  606) 

Martin  v.  William  J.  Johnston  Co.,  Lim- 
ited. 

{Cowrt  of  AppetOa  of  New  York.  June  S!3,189L) 
Appbal — DisHissAi. — Question  for  Revibw. 
Where  the  trial  court  grants  TtuiTtdarMia 
with  costs,  and  defendant,  after  a  denial  of  his 
motion  for  a  stay  pending  an  appeal,  complies 
with  the  writ  and  pays  the  costs,  it  is  error  for 
the  general  term  to  dismiss  the  appeal  on  the 
ground  that,  as  the  writ  has  been  complied  with, 
there  is  nu  practical  question,  as  the  question  of 
costs  paid  by  defendant  is  to  be  determined,  and 
the  case  should  be  examined  on  the  merits.  Be- 
verslng  18  N.  Y.  Supp.  844. 

Appeal  from  supreme  court,  general 
term,  first  department. 

Application  of  Thomas  Curaerford  Mar- 
tin for  a  peremptory  writ  of  maadumus 
against  the  William  J.  Johnston  Com- 
pany, Limited.  The  writ  was  granted, 
and  defendant's  appeal  to  the  general 
term  was  dismissed,  and  he  appeals  to  this 
conrt. 

Mason  F.  Prosser,  for  appellant.  Ar- 
thur H.  Masten,  for  respondent. 

Per  Curiam.  The  special  term  granted 
the  writ,  with  costs.  The  defendant  asked 
for  a  stay  pending  an  appeal,  which  was 
denied.  It  then  complied  with  the  Writ, 
and  paid  the  costs,  and  appealed  to  the 
general  term.  That  court  dismissed  the 
appeal,  on  the  ground  that  it  was  not  a 
practical  question,  as  the  terms  of  tlie 
writ  of  mandamnn  had  been  compiled 
with.  The  court  should  have  heard  the 
case  on  the  merits,  liecause  there  was  a 
question  of  costs  which  defendant  had 
paid,  and  which  it  would  be  entitled  to 
have  restored  to  it  in  case  the  order  were 
reversed.  Order  of  general  term  reversed, 
and  case  remitted  to  that  court,  with  di- 
rections to  hear  the  appeal  upon  the  mer- 
its, with  costs  of  this  court  upon  this  ap- 
peal to  appellant,  to  abide  the  even  tot  the 
appeal  to  the  general  term.  Ail  concur, 
except  Finch,  J.,  absent. 
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(126  N.  T.  S7» 

Lke  et  al.  V.  Vactjcm  Oil  Co. 
(Court  of  Appeals  q/  Neio  York.    Juno  2;  1891. ) 
Vacating  SATisrAcrioN  of  Jcdomkst— Compso- 

M18B — ReSOISSION — A,TTOBNET'S  LlEN. 

1.  The  satisfaction  of  a  judgment  on  a  set- 
tlement between  plaintiff  and  defendant  cannot 
be  rescinded  for  fraud  in  the  procurement  of  the 
settlement,  except  on  the  condition  that  plaintiff 
shall  return  to  defendant  whatever  she  has  re- 
ceived pursuaot  to  the  settlement;  and  it  is  not 
a  Bofficient  substitute  for  such  a  return  that  the 
court,  in  setting  aside  the  judgment,  has  or- 
dered that  the  amount  paid  pursuant  thereto  shall 
be  deducted  from  the  existing  judgment  or  any 
final  judgment  recovered  in  the  action. 

3.  The  fact  that  plaintiff's  attorneys  have  a 
Hen  on  the  judgment  for  their  servicus  confers 
on  them  no  right  to  oppose  the  settlement,  where 
it  provides  a  fond  sufflolent  to  satisfy  their  de- 
mands. 

Appeal  trom  Bupreme  court,  general 
term,  fifth  department. 

Tbnodore  Bacon,  lor  appellant.  John 
Vaa  Voorbis,  for  respondente. 

RrOER,  C.  J.  TbiB  la  an  appeal  from 
an  order  of  the  general  term,  substantial- 
ly affirming  an  order  of  the  epeciol  term, 
which  vacated  the  satiBfactlon  of  a  Judg- 
ment given  upon  a  settlement  of  the  cause 
of  action  In  a  suit  to  recover  damages  tor 
the  negligent  killing  of  the  plaiutiff'sinteB- 
tate  by  the  defendant.  The  motion  was 
originally  made  on  behalf  of  tlie  plaintiff, 
and  also  her  attorneys,  and  the  satislac- 
tion  of  the  Judgment  was  vacated  by  the 
special  term  absolutely,  so  far  as  the  at- 
torneys were  concerned,  and  as  to  the 
plaintiff  upon  the  condition  that  shn 
should,  within  10  days,  repay  to  the  de- 
fendant the  sum  of  91,000  received  by  ber 
on  thesettlemeut  of  the  action,  and  release 
all  claims  for  the  further  sum  of  $3,600 
which  had  been  deoosited  with  the  Roch- 
ester Safe  &  Deposit  Company  to  ber  cred- 
it as  security  for  the  costs  and  claims  of 
ber  attorneys.  Both  the  defendant  and 
the  plaintiff  appealed  from  this  order, — the 
defendant  trom  that  part  which  vacated 
the  Jndgment  absolutely  so  far  as  the 
plaintiff's  attoraeys  were  concerned;  and 
the  plaintiff  from  so  much  thereof  as  im- 
posed a  condition  upon  her  right  to  have 
the  judgment  vacated  absolutely  as  to 
herself.  The  general  term  affirmed  the  or- 
der upon  defendant's  appeal,  and  modified 
that  part  of  it  which  required  the  plaintiff 
to  restore, within  10 days,  the  sum  of  f  1,000 
to  defendant,  by  providing.  In  lien  thereof, 
that  such  sum  should  be  deducted  from 
the  existing  jndgment,  or  any  final  judg- 
ment which  shonld  be  recovered  In  the 
action.  From  this  order  the  defendant 
appeals  to  this  conrt. 

The  undisputed  facts  show  that  the  ac- 
tion was  prosecuted  by  the  plaintiff,  as 
administratrix,  to  recover  damngesfor  the 
death  other  husband,  occasioned  by  the 
alleged  negligence  of  thedefesdant,  and  re- 
sulted in  a  judgment  for  the  plaintiff.  In 
June,  1887.  of  about  $6,000,  damages  and 
costs.  This  judgment,  on  appeal  to  the 
general  term,  was  affirmed  In  that  court, 
and  the  defendant  appealed  trom  that 
affirmance  to  this  court.  In  August,  1S90, 
while  this  latter  appeal  was  pending,  the 
plaintiC  applied  to  the  defendant  for  a  set- 
tlement of   the  action,  and,  after  some 


(N.T. 


negotiation,  an  agreement  was  reached 
between  the  parties  whereby  the  defend- 
ant agreed  to  pay  the  plaintiff  the  sura  ot 
$4,500,  $1,000  In  cash,  and  the  further  sum 
of  «3,500  to  be  deposited  to  the  plaintiff's 
credit  in  the  Rochester  Sate  &  Deposit 
Company,  to  be  drawn  by  her  utter  pro- 
curing and  delivering  to  the  defendant  a 
release  by  her  attorneys  of  all  claims 
against  such  judgment,  or  the  nanse  of  ac- 
tion represented  thereby.  Immediate  no- 
tice ot  this  settlement  was  given  to  the 
plaintiff's  attorneys  by  the  defendant, 
and  they  were  also  notified  to  present  a 
statement  of  their  claims  on  such  judg- 
ment and  cause  ot  action  to  defendant. 
After  several  months'  delay  such  a  state- 
ment was  made  and  pi-esented,  whereby 
it  appeared  that  such  attorneys  made 
claims  for  costs,  counsel  fees,  and  money 
loaned,  aggregating  about  $3,000.  Under 
the  instructions  olthe  plaintiff,  the  defend- 
ant declined  to  pay  this  sum,  but  offerer! 
to  pay  any  advances  made  by  them,  to- 
gether witb  $1,600  in  addition  thereto, 
and  their  disbursements.  This  oHer  was 
declined,  whereupon  this  motion  was 
made.  It  was  founded  upon  an  affidavit 
by  one  ot  plaintiff's  attorneys,  giving 
a  statement  ot  the  proceedings  In  the  ac- 
tion, and  a  history  of  his  firm's  transac- 
tions with  the  plaintiff;  and  an  affidavit 
of  the  plaintiff,  dated  December  9,18!X),  Im- 
puting fraud  and  misrepresentation  to 
the  defendant  In  effecting  the  settlement, 
and  giving  what  purported  to  beabistory 
of  the  negotiation  for  such  settlement. 
Proof  was  also  made  of  the  service  of  no- 
tice by  plaintiff's  attorneys  on  defendant 
on  .January,  1889,  of  the  existence  ot  a  Hen 
in  their  favor  on  several  canses  ot  action 
against  the  defendant,  including  that  ot 
the  plaintiff's,  and  upon  any  verdicts,  re- 
ports, decisions,  or  judgments  rendered,  or 
to  be  rendered,  therein,  for  their  services  as 
attorneys  fo'rthe  plaintiffs  therein,  and  for- 
bidding an.y  settlement  of  such  actions, 
or  any  payments  thereon,  except  to  said 
attorneys  or  to  their  order.  A  copy  of  a 
stipulation,  signed  by  the  plaintiff,  enti- 
tled in  the  action,  and  dated  June  13,  1888. 
was  also  read  on  the  bearing,  to  the  effect 
that  her  attorneys  were  entitled  to  have 
one-third  of  the  recovery  in  such  action, 
over  and  above  the  taxable  costs  and  dis- 
bursements, and  that  no  settlement  should 
be  made  without  their  consent.  No  offer 
to  return  to  the  defendant  the  'money  re- 
ceived b.y  the  plaintiff  on  the  settlement 
was  ever  made  by  the  plaintiff  or  her  at- 
torneys, nor  was  any  willingness  expressed 
by  them  to  release  the  muney  deposited 
with  the  trust  and  deposit  company,  as 
security  for  the  claims  of  plaintiff's  attor- 
neys, from  the  conditions  upon  which  it 
was  held  by  such  company.  On  the  con- 
trary, the  proofs  show  that  the  plaintiff 
has  expended  all  ot.  the  moneys  received 
by  her,  and  has  no  property  from  which 
she  can  raise  money  to  restore  the 
amount  paid  to  her  by  the  defendant  on 
the  contract  of  settlement.  The  defend- 
ant produced  a  number  of  affidavits  made 
by  Its  president,  secretary,  attorneys,  and 
others,  containing  proof  tending  to  show 
that  its  conduct.  In  respect  to  the  settle- 
ment ot  the  action,  was  fair  and  bonora- 
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ble,  and  offering  to  rescind  tbe  settlemeut, 
and  to  cancel  the  discbarge  of  the  judg- 
ment, upon  the  retnrn  of  the  money  paid 
by  them  to  the  plaintiff.  An  affidavit 
made  by  the  plaintiff  on  December  31, 1890, 
retracting  all  statements  contained  in  her 
moving  affidavit,  tending  to  show  any 
misrepresentation  or  unfair  practice  on 
the  part  of  tbe  defendant,  or  its  officers 
or  agents.  In  effecting  said  settlement, 
was  also  presented  to  tbe  court. 

We  have  carefully  read  tbe  evidence  pre- 
sented on  the  bearing  intended  to  support 
tbe  charge  that  tlie  settlement  was  in- 
duced by  fraud  or  misrepresentation  on 
tbe  part  of  the  defendant  and  its  agents, 
practiced  npon  the  plaintiff,  and  we  are 
uf  the  opinion  that  it  fails  to  sustain  such 
a  charge.  If  there  were  statements  in  tbe 
plaintiff's  original  affidavit  which  tended 
to  support  such  a  charge,  they  were 
wholly  retracted  by  the  subsequent  affi- 
davit made  by  her,  and  left  the  case,  sub- 
atantlall.T,  destitute  of  any  proof  upon 
which  an  Imputation  of  fraud  could  Justly 
be  predicated.  Tbe  defendant,  on  tbe  ar- 
gument Of  tbe  original  motion,  volunta- 
rily offered  to  rescind  the  agreement  for  a 
Mettlement,  and  to  cancel  tbe  satisfaction 
of  the  judgment,  if  the  plaintiff  would 
restore  the  defendant  to  the  position 
which  it  occupied  before  the  settlement 
was  made.  This  offer  was  unnoticed  by 
the  plaintiff's  attorneys,  and  the  argument 
of  the  motion  proceeded.  We  think  this 
oDer  embraced  all  of  the  relief  to  which 
the  plaintiff  was  then  entitled,  and  upon 
the  neglect  of  the  plaintiff  to  accept  it  her 
motion  should  have  been  denied. 

We  may,  for  the  purpose  ot  this  discus- 
sion, assume  that  the  plalntifl  showed  a 
case  for  rescission  upon  the  condition 
that  she  restored  the  money  received  by 
her  on  the  settlement.  This  condition, 
however,  could  not  be  disregarded,  and 
without  restoration  no  rescission  could 
lawfully  be  had.  The  rule  Is  elementary 
that  a  party  cannot  rescind  a  contract 
tor  fraud  without  nctiug  promptly  on  dls- 
coTery  of  the  fraud,  and  restoring  what- 
ever has  been  received  upon  It.  Massou  v. 
Bovet,  1  Denio,69.  This  principle  was  ap- 
plied in  the  case  of  Gould  v.  Bank,  86  N. 
y.  75,  where  It  was  said  that  "one  who 
seeks  to  rescind  a  compromise  of  a  dis- 
puted claim  on  the  ground  of  fraud  must 
promptly,  on  the  discovery  of  the  fraud, 
restore,  or  oHer  to  restore,  to  the  other 
party  whatever  he  has  received  by  virtue 
of  it,  if  of  an.T  value."  The  excuse  made 
by  the  plaintiff's  attc.meys  that  it  wag 
impossible  for  her  to  repay  tbe  money 
received  on  settlement,  because  she  had 
SDent  it,  is  too  groundless  to  i-equire  dis- 
coBslon.  At  least, tbe  plaintiff's  attorneys 
could  have  joined  their  client  in  releasing 
the  mone.vs  deposited  from  the  operation 
of  their  lien;  but  they  expressed  no  will- 
ingness to  do  even  this,  and  tbe  motion 
was  pressed  regardless  of  the  principle  re- 
quiring restoration  to  be  made.  The  sub- 
stitute for  a  restoration  ordered  by  tbe 
general  term  was  totally  inadequate  to 
satisfy  the  re<inirement8  of  the  rule.  It 
depended,  it  a  new  trial  was  had,  upon  the 
sontliigency  of  u  final  judgment  for  the 
plaintiff;  and,  in  case  tbe  defendant  suc- 


ceeded on  such  new  trial,  ft  left  the  money 
paid  in  tbe  possession  of  the  plaintiff,  and 
its  loss  by  the  .defendant  unavoidable. 
We  are  tb3refore  of  the  opinion  that  the 
plaintiff  failed  to  show  a  case  entitling 
her  to  a  rescission  and  a  cancellation  of 
tbe  satlsfuction  of  judgment. 

It  is  claimed,  however,  that  the  plain- 
tiff's attorneys  stand  in  better  position 
in  regard  to  relief  from  the  satisfaction  of 
the  judgment  than  the  plaintiff  does,  by 
reason  of  their  alleged  Hen  for  costs  and 
agreed  compensation,  and  that  they,  hav- 
ing moved  on  their  own  behalf,  are  en- 
titled to  rescind  the  contract,  although 
such  relief  be  denied  to  the  pla,intifr.  We 
are  of  tbeoplnionthattheexistenceof  such 
a  lien  in  favor  of  the  attorneys  does  not 
confer  a  right  on  them  to  stand  in  the 
way  of  a  settlement  of  an  action  which  is 
desired  by  the  parties,  and  which  does  not 
prejudice  any  right  of  the  attoi-neys.  We 
do  not  think  that  such  an  agreement  de- 
prives a  party  of  the  right  to  control  the 
management  of  his  own  case,  and  to  de- 
termine when  the  litigation  shall  cease, 
and  how  far  It  shall  be  extended.  The 
client  still  remains  tbe  lawful  owner  of  the 
cause  of  action,  and  is  not  bound  to  con- 
tinue the  litigation  for  the  benefit  of  his 
attorneys  when  he  Judges  It  prudent  to 
stop,  provided  he  is  willing  and  able  to 
satisfy  his  attorney's  just  claims.  In  fact 
the  lien,  under  the  agreement,  was  intended 
for  and  operates  only  as  a  security  for  tbe 
attorney's  legal  claims,  and,  unless  those 
are  prejudiced  by  tbe  client's  contract,  she 
has  unrestricted  control  of  thesnbjectof 
the  action,  and  the  terms  npon  which  a  set- 
tlement shall  be  eDected.  Pulver  v.  Har- 
ris. 62  N.  Y.  73;  Coughlin  v.  Railroad  Co., 
71  N.  Y.  448.  If  It  were  permitted  to  the 
plaintiff's  attorneys  to  continue  the  ac- 
tion for  any  purpose,  it  could  be  done  only 
at  their  own  expense,  and  for  the  sole  pur- 
pose of  collecting  their  claims  against  the 
plaintiff.  Randall  v.  Van  Wagenen,  11,"> 
N.  Y.  532,  22  N.  E.  Rep.  361.  The  right  of 
recovery  In  such  a  case  would  be  limited 
by  the  extent  of  their  Hen,  and  we  are  un- 
able to  see  how  they  would  be  benefited 
by  being  permitted  to  prosecute  such  an 
action.  They  now  have  recourse  to  an 
ample  fund  provided  by  the  settlement  for 
tbe  payment  of  their  lawful  charges 
against  the  plaintiff;  but,  if  they  are  com- 
pelled to  try  their  cause  again,  they  can 
get  no  more  than  their  lawful  charges  in 
any  event,  and  may  possibly  be  defeated, 
in  which  event  they  would  lose  their  en- 
tire claim.  It  seems  to  us  that  the  plain- 
tiff's attorneys  have  no  grievance  to  com- 
plain of  or  Injuries  to  be  redressed  by  the 
courts.  Tbe  provision  of  an  ample  fund 
created  by  the  parties,  to  secure  the  at- 
torneys' claims,  is  a  complete  refutation 
of  the  theory  that  the  settlement  was  in- 
tended to  defraud  them,  and  their  case  is 
thus  placed  outside  of  theauthorlties  hold- 
ing that  settlements  made  for  such  pur- 
poses will  be  set  aside.  Randall  v.  Van 
Wagenen,  supra.  We  know  of  no  case 
which  authorizes  an  attorney  to  continue 
a  litigation  for  his  own  benefit  at  the  ex- 
pense of  his  client,  alter  sufficient  provis- 
ion for  the  satisfaction  of  bis  just  claims 
Is  made  by  tbe  parties.    The  laches  of  the 
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att«>rneyB  in  making  an  attempt  to  re- 
Bcind  the  agrreemeDt  of  settlement  would 
also  seem  to  furnish  sntUolent  reaiion  why 
the  motion  in  question  should  be  denied. 
They  were  Informed  ol  the  terms  of  the 
agreement  of  settlement  in  AuKust,  Im- 
mediately after  It  was  made,  and  raised 
no  objection  thereto  until  nearly  tour 
months  after  that  time.  In  the  meantime 
the  plaintiff  had  expended  the  money  re- 
ceived by  her  on  the  settlement,  and  had 
become  unable  to  return  that  sum  to  the 
defendant.  The  attorneys  had  also  treat- 
ed with  the  defendant  in  regard  to  the 
payment  of  their  claimsagainst  the  plain- 
tiff, and  manifested  no  dissatisfaction 
with  the  settlement  until  after  they  found 
that  their  charges  against  the  plaintiff 
were  to  be  subjected  to  discussion  and  in- 
vestigation. We  do  not  think  that  they 
acted  with  that  promptness  which  the 
rule  gOTemlng  the  rescission  of  contracts 
requires.  We  are  therefore  of  the  opinion 
that  the  orders  of  the  general  and  special 
terms  should  be  reversed,  and  the  motion 
denied.  This  proceeding  having  been  in- 
stituted by  the  plaintiff's  attorneys  for 
their  own  beneflt,  they  ahould  be  charged 
with  thecostH  of  their  unsuccessful  efforts. 
The  fact  that  the  judgment  In  the  original 
action  cannot,  on  account  of  errors  in 
the  record,  be  supported  in  this  court, 
affords  an  additional  reason  why  the  set- 
tlement of  the  action  heretofore  made 
should,  in  the  interest  of  all  parties,  be 
held  to  be  a  valid  contract.  The  orders 
of  the  general  and  special  terms  should 
therefore  be  reversed,  and  the  motion  de- 
nied, with  costs  in  all  courts  tn  be  paid  by 
plaintiff's  attorneys.    All  concur. 


(i2«  N.  T.  no)         

IiBB  V.  Vacuum  On,  Co. 
(Court  of  Appeals  of  New  York.    June  9, 1891.) 

Appeal  from  supreme  court,  general  term, 
fifth  department. 

Wm.  F.  CogsioeU,  for  appellant.  JtOvn  Van 
VoorMs,  tot  respondent. 

P>R  Curiam.  The  court,  in  another  proceed- 
ing: In  this  action,  (Lee  v.  Oil  Co.,  27  N.  S.  Rep. 
lOlB,)  harinir  held  that  the  judgment  appealed 
from  was  set<'ed  and  extinguished  by  the  agree- 
ment of  the  parties,  have  concluded  to  dismiss 
the  appeal  in  this  action,  without  costs  to  either 
party.    All  concur. 


Appeal  from  supreme 
term,  third  department. 

Geo.  B.  Beck  with,  for 
Corbia,  tor  respondent. 


conrt,    general 
appellants,    R. 


OSH  N.  T.  85)  

First  Nat.  Bank  of  Chahplain  v.  Wood 

et  Hi. 
(Court  of  Appeals  of  Kco  York.    June  2, 1891.) 

ASSIONUBNT  VCR  BENEFIT  OV  CbEDITOBS  —  PbEF- 
BRENCES— VaUDITT. 

Two  members  of  the  firm  of  O.  K.  W.  & 
Co.  were  also  members  of  the  Arm  of  V.  A.  W. 
&  Co.  These  firms  had  mutual  dealings,  and  on 
an  aocounting  it  was  ascertained  that  the  firm 
of  O.  K.  W.  &  Co.  was  Indebted  to  the  Ann  of 
V.  A.  W.  &  Co.,  and  for  this  indebtedness  the 
firm  of  O.  E.  W.  &  Co.  gave  its  notes  to  the  two 
members  of  the  firm  of  V.  A.  W.  &  Co.  who  were 
also  members  of  the  firm  of  O.  K.  W.  &  Co.  The 
firm  of  O.  K.W.  tc  Co.  was  then  solvent,  and  the 
notes  were  transferred  by  gift  by  the  payees  to 
their  respective  wives.  Afterwards  the  firm  of 
O.  ^  W.  &  Co.  assigned  for  the  benefit  of  cred- 
itors, and  preferred  the  notes  held  by  the  wives 
of  two  of  its  members.  Held,  that  the  prefer- 
ence was  valid,  as  the  notes  evidenced  valid  firm 
debU.    Reversbg  i5  Hun,  411. 


PkgkYiam,  J.  The  report  of  the  referee 
shows  that  at  the  time  the  notes  In  quea- 
tlou  were  executed  by  the  firm  of  O.  K. 
Wood  &  Co.  it  was  solvent,  and  that  It 
bad  at  such  time  net  assets  of  the  amount 
of  over  $66,000,  which  Increased  annually 
up  to  1882,  when  the  sum  was  over  9152.- 
000.  It  further  appeared  that  in  1876  the 
firm  was  composed  of  three  members,  vis., 
Orvllle  K.,  Victor  A.,  and  Albert  G.  H. 
Wood,  and  It  had  had  mutual  deallng^s 
with  a  firm  called  V.  A.  Wood  &  Co., 
which  was  composed  of  but  two  of  the 
three  memtN>rs  of  O.  K.  Wood  &  Co.,  vis., 
Orvllle  K.  and  Victor  A.  Wood,  and  there 
had  been  a  settlement  of  snch  mutual 
dealings,  and  after  the  settlement  It  ap* 
peared  that  the  firm  of  O.  K.  Wood  &  Co. 
was  indebted  to  the  firm  of  V.  A.  Wood 
&  Co.  in  a  certain  amount  then  stated, 
and  for  one-half  this  sum  It  was  arranged 
the  firm  should  give  its  note  to  V.  A. 
Wood,  and  for  the  other  half  to  O.  K. 
Wood.  In  carrying  out  this  agreement, 
the  firm,  at  the  request  of  V.  A.  Wood, 
made  its  note  for  his  one-half  of  the  debt 
payable  to  his  wife,  and  delivered  it  to  V. 
A.  Wood,  who  accepted  it,  and  immedi- 
ately delivered  it  to  his  wife  as  a  gift,  who 
received  it  and  still  retains  it.  Practically 
the  same  thing  was  done  with  the  other 
half  of  the  indebtedness  to  O.  K.  Wood. 
The  firm  paid  interest  on  the  notes  each 
year  up  to  1881,  by  giving  its  notes  there- 
for. Eiglit  years  subsequent  to  the  giving 
of  the  original  notes,  and  in  May,  1884, 
the  firm  of  O.  K.  Wood  &  Co.  became  In- 
solvent, and  made  an  assignment  for  the 
benefit  of  its  creditors,  in  which  it  pre- 
ferred as  creditors  the  wives  who  held  the 
notes  above  mentioned,  to  the  amount 
thereof  and  interest.  In  December,  1884, 
the  plaintiff  recovered  judgment  for  nearly 
98.000  against  the  firm  of  O.  K.  Wood  A 
Co.  upon  an  Indebtedness  of  which  the  sum 
of  91,600  accrued  December  8, 1879,  and  the 
resiilue  subsequent  to  that  date.  The 
plaintiff,  having  issued  execution  upon  Its 
judgment,  which  was  returned  unsatis- 
fied, commenced  this  action  to  set  aside 
the  assignment,  and  fqr  the  appointment 
of  a  receiver,  and  the  payment  of  its  judg- 
ment oat  of  the  property  coming  to  bim. 
The  evidence  is  not  returned,  and  it  la 
clear  from  the  facts  found  that  the  referee 
based  his  finding  that  the  assignment  was 
fraudulent  and  void  as  against  the  plain- 
tiff upon  the  sole  fact  that  this  preference 
was  given  as  above  stated.  An  acconnt- 
inghad  been  had  between  these  firms  and 
a  settlement  reached,  and  it  then  appeared 
that  the  O.  K.  Wood  &  Co.  firm  owed  the 
other  firm  the  amount  named.  This  Is  ad- 
mitted. The  notes  were  given  in  acknowl- 
edgment of  such  indebtedness.  If  they 
had  been  given  directly  to  the  members  of 
the  V.  A.  Wood  &  Co.  firm,  that  firm  could 
have  maintained  an  action  upon  them  at 
their  maturity  against  the  makers,  it  the 
notes  had  not  been  paid.  One  partner 
may  give  a  note  upon  firm  matters  to  an- 
other partner  in  tbe  same  firm,  and  the 
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bolder  may  maintain  an  action  at  law 
upon  it  witfaoat  an  accounting.  Town- 
send  V.  Ooewey,  19  Wend.  424;  Crater  r. 
Blnlnger,  45  N.  T.  545.  See,  also,  Cole  v. 
Reynolds,  18  N.  Y.  74.  Here  there  was  an 
acconntibg,  and,  the  notes  having  been 
given  In  acknowledgment  uf  the  debt  then 
existing  and  being  in  the  hands  of  third 
persons,  no  qaestlon  can  arise  in  the  law 
of  partnership  relating  to  the  so-called 
anomaly  of  one  person  snlng  himself.  Bat 
the  case  of  Cole  v.  Reynolds,  supra,  showa 
there  is  no  difficulty  even  there  where  the 
easels  that  of  two  Arms  with  one  or  more 
common  members.  The  result  of  the 
action  of  the  parties  was  simply  a  trans- 
fer of  the  firm  debt  to  the  respective 
wives.  At  this  time  the  Srm  was  solvent. 
The  transaction  was  in  substance  the 
same  as  If  the  malsers  had  made  the  notes 
payable  to  the  two  members  of  the  other 
firm,  and  had  thus  delivered  them  to  such 
members,  and  those  members  had  then 
indorsed  and  delivered  them  to  their  wives 
as  free  and  voluntary  gifts.  It  the  makers 
of  the  notes  had  thus  delivered  them  to 
the  other  partners  as  payees,  the  title  to 
the  debt  of  which  the  notes  were  evidence 
would  have  then  gone  to  the  payees,  and, 
if  the  payees  bad  transferred  the  notes  by 
gift  and  delivery  to  their  wives,  the  title 
to  that  debt  would  have  been  also  trans- 
ferred with  and  followed  the  notes,  and 
would  have  remained,  one-half  with  each 
of  snch  wives.  This  result  is  not  in  the 
least  affected  because  the  transaction  took 
the  form  of  a  division  ot  tbedebt  Into  two 
parts,  evidenced  by  notes  for  each  half,  and 
payable,  one-half  to  the  wife  ot  V.  A. 
Wood,  and  one-liaU  to  the  wife  and  chil- 
dren of  O.  K.  Wood.  This  was  a  matter 
wholly  Immaterial  to  the  makers  of  the 
notes;  and  when,  pursuant  to  the  ar- 
rangement, they  delivered  the  notes  thus 
made  to  the  two  members  ot  the  V.  A. 
Wood  &  Co.  firm,  they  did  precisely  the 
same  thing  as  if  they  had  made  the  notes 
payable  to  the  order  of  that  firm,  instead 
ot  to  the  order  of  their  wives.  And  when 
V.  A.  Wood  and  O.  K.  Wood  transferred 
the  notes  thus  made  to  their  wives.  It  was 
Drecisely  the  same  as  it  the  notes  had  been 
made  payable  to  the  firm  or  to  bearer, 
and  they  had  then  transferred  them.  It 
is  true  that  at  the  time  of  the  transfer  all 
the  equities  then  existing  between  the 
makers  of  the  notes  and  the  two  members 
of  the  V.  A.  Wood  &  Co.  firm  accompanied 
the  notes  in  their  transfer  by  the  members 
of  such  firm  to  their  wives.  In  (act,  there 
were  no  equities.  The  debt  was  an  honest 
one,  it  was  due,  and  the  firm  that  owed 
it  was  largely  solvent,  and  recognized  its 
obligation,  and  gave  the  notes.  It  is  ad- 
mitted that  thedonees  might  at  that  time 
have  maintained  an  action  against  the 
makers  on  the  notes,  and  recovered  there- 
on. It  so,  it  could  only  be  upon  the 
ground  that  they  had  become  the  owners 
ot  the  notes.  They  became  such  owners 
only  by  virtue  ot  a  voluntary  gilt,  accom- 
panied by  an  Immediate  and  unconditional 
aelivery.  This,  indeed,  did  give  to  the 
donees  a  perfect  title  and  absolute  owner- 
ship to  and  Jn  the  notes,  as  there  were 
then  no  equities  existing  between  the 
original  parties.    Byles,  Bills,  (7th  Amer. 


Ed.)  196;  Milnes  v.  Dawson,  5  Exch.  948. 
The  notes  represented  the  original  debt. 
How  Is  it,  then,  that  such  ownership,  al- 
though absolute  at  the  time  ot  the  trans- 
fer, and  giving  the  holders  of  the  notes  a 
right  of  action,  shall  nevertheless,  if  not 
acted  on  by  collecting  the  money,  be  lia- 
ble at  any  future  time  to  be  changed,  and 
Indeed  extinguished,  by  matters  subse- 
quently arising  between  those  original 
parties?  I  know  ot  no  principle  which 
would  authorise  it.  Upon  these  facts  the 
respondents  bad  become  the  absolute 
owners  of  the  notes  to  the  same  extent 
they  would  have  been  If  they  had  paid 
▼Blue  therefor;  and  I  am  ot  the  opiuiou 
that  such  title  and  right  of  recovery  are 
in  no  way  diminished  by  the  subsequent 
dealings  or  complications  of  those  origi- 
nal parties  between  themselves,  any  more 
than  their  title  would  have  been  affected 
thereby  had  they  paid  a  consideration 
ot  dollar  for  dollar  equal  to  the  face  of  the 
notes.  Byles,  supra;  Milnes  v.  Dawson, 
supra.  People  who  receive  gifts  i}t  nego- 
tiable securities  take  them  subject  to  all 
equities  then  existing  between  the  original 
parties,  but  not  subject  to  all  which  may 
thereafter,  and  while  they  are  absolute 
owners  of  such  securities,  exist  between 
those  parties.  Chamberlain  v.  Gorham,  20 
Johns.  144;  Hedges  v.  Sealy^  9  Barb.  214; 
FurnisB  v.  Gilchrist.  1  Sandf.  53:  El  well  v. 
Dodge.  83  Barb.  836,  343;  2  Baud.  Com. 
Paper,  §  675;  Baxter  v.  Little,  6  Mete. 
(Mass.)  7. 

If  the  parties  to  whom  these  notes  were 
delivered  by  the  V.  A.  Wood  &  Co.  firm 
bad  been  in  no  way  connected  with  that 
firm,  and  had  paid  value  for  the  notes,  I 
think  they  would  not  have  acquired  any 
more  of  a  legal  title  to  them  than  did  the 
wives  of  the  two  parties.  The  only  differ- 
ence In  their  rights  upon  the  notes  Would 
lie  in  the  fact  that  certain  defenses,  if  they 
existed  at  the  time  ot  the  transfer  of  the 
notes,  might  be  sufficient  for  the  makers 
in  the  case  of  the  wives  of  the  partners, 
while  they  would  be  unavailing  in  the 
other  case.  As  no  such  defenses  in  fact 
existed,  the  title  acquired  by  the  wives  by 
reason  ot  the  gift  was  perfect.  The  O.  K. 
Wood  &  Co.  firm  owed  this  debt,  and  it 
was  a  firm  debt,  and  it  had  never  been 
paid.  There  was  therefore  no  reason  why 
it  should  not  be  preferred  in  this  assign- 
ment. The  case  of  Phipps  v.  Sedgwick,  95 
U.S.  8,  is  not  in  point.  It  appears  in  that 
case  that  the  member  of  the  firm  (Mr. 
Place)  had  given  his  obligations  to  pay - 
what  amounted  to  $90,000  on  a  house 
building,  and  those  were  his  personal  ot>- 
iigations,  and  at  their  date  the  debt  they 
represented  was  not  a  debt  of  the  firm.  If 
be  afterwards  took  the  money  of  the  firm 
to  pay  those  individual  obligations  at  a 
time  when  the  business  ot  the  firm  could 
not  stand  it,  the  court  held  the  transac- 
tion must  be  treated  as  of  the  date  when 
the  money  was  so  withdrawn,  and  Its 
honesty  tested  by  the  condition  of  the 
business  at  that  time.  In  this  case  the 
debt  was  in  its  origin  a  firm  debt,  and  the 
firm  gave  a  written  obligation  to  pay  it. 
By  a  legal  transfer  the  debt  has  l>ecome 
the  property  of  the  wives  of  tlie  then  cred- 
itor members  of  the  firm,  and  they  became 
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Bucta  owners  at  a  time  when  there  was  no 
defense  to  the  notes  of  any  name  or  nature 
as  between  the  original  parties  to  them. 
The  plaintiff,  in  answer  to  these  views, 
claims  that  the  notes  should  be  treated  in 
the  same  way  as  if  they  represented  ad- 
vances made  by  the  partners  to  the  firm, 
and  he  insists  that  they  can  be  paid  only 
upon  an  adlustmentof  the  partnership  ac- 
counts  at  the  time  of  thedissolutiun  of  the 
partnership,  and  until  then  they  consti- 
tute no  Indebtedness.  The  truth  is,  the 
parties  made  no  advances  to  the  Arm,  and 
the  notes  cannot  represent  a  substance 
which  never  existed.  The  makers  of  the 
notes  owed  thetwo  members  the  sum  rep^ 
resented  by  the  notes,  and  that  sum  was 
a  proper  partnership  debt.  A  partner 
who  simply  makes  an  advance  to  the 
firm,  relyiuK  upon  an  implied  promise  of 
the  Arm  to  repay,  occupicn  a  totally  differ- 
ent  attitude  from  one  member  of  a  Arm 
who  has  had  an  accounting  with  the  firm, 
and  upon  that  accounting  has  been  found 
to  be  its  creditor,  and  who  has  then  taken 
from  the  firm  a  written  promise  to  pay 
the  debt  thus  found  due  him.  In  the  first 
case  the  promise  which  is  implied  in  favor 
of  the  partner  who  makes  the  advances  is 
that  the  Urm  will  repay  such  sum  as  may 
befonnd  due  the  member  upon  an  account- 
ing, while  In  the  other  case  the  express 
promise  excludes  any  implication  what- 
ever, and  may  be  enforced  according  to  its 
terms.  The  result  is  that  In  some  cases 
the  assignee  of  the  debt  can  subsequently 
maintain  an  action  thereon,  where  the 
assignor  at  thetime  of  the  commencement 
uf  the  action  could  not.  This  Is  not  at  all 
inconsistent  with  the  cases  which  hold 
the  principle  that  no  one  deriving  under 
the  partner  (assignor)  can  be  in  a  better 
position  than  such  partner;  that  is,a  bet- 
ter position  than  the  partner  was  In  when 
he  assigned.  The  case  of  Fox  v.  Hanbury, 
Cowp.  445,  as  stated  by  Mansfield,  C.  J., 
Involved  the  question  whether  the  as- 
signees, under  a  Joint  commission  against 
two  partners,  taken  out  after  the  bank- 
ruptcy of  both,  could  maintain  an  action 
of  trover  against  a  person  in  possession 
of  goods  under  a  sale  or  consignment  bona 
tide  for  a  valuable  consideration,  and 
without  any  mixture  of  fraud,  from  one 
of  the  partners,  who  had  not  then  com- 
mitted any  act  of  bankruptcy  himself,  but 
after  an  act  of  bankruptcy  committed  by 
the  other  partners.  The  court  held  the 
consignment  was  good,  and  that  the  as- 
signees stood  exactly  in  the  position  of 
the  bankrupts,  and  they  could  not  come 
against  a  boua  Ode  consignee  of  the  solv- 
ent partner,  and  therefore  the  flrui  as- 
signees could  not.  There  is  the  element  in 
tllat  case  of  a  bona,  ttde  consignee  for 
value.  The  only  eHect  of  the  considera- 
tion would,  however,  be  to  uphold  the 
transaction,  where,  if  there  had  been  only 
a  gift,  it  would  not  have  been  upheld,  be- 
cause of  an  assignment  of  property  of  the 
firm  after  an  act  of  bankruptcy  by  one  of 
its  members.  In  this  case,  it  the  members 
of  the  V.  A.  Wood  &  Co.  Hrm  had  kept 
notes  in  their  own  possession  without  as- 
signment until  the  O.  K.  Wood  &  Co.  firm 
became  insolvent,  and  had  then  by  gift 
transferred  the  notes  to  their  wives,  the 


latter  would  have  taken  simply  the  right 
which  their  husbands  bad ;  and,  as  they 
could  not  at  the  time  of  the  transfer  have 
maintained  an  action  upon  the  notes 
without  an  accounting  and  the  preference 
of  other  firm  debts,  it  would  follow  that 
their  voluntary  transferees  could  not.  ISo 
the  question  Is  really  reduced  to  the 
point  as  to  what  was  the  right  of  the 
transferee  at  the  very  moment  of  transfer. 
If,  at  that  time,  the  notes  could  have  been 
sued  upon  by  the  transferrer,  that  right 
went  to  the  transferee,  and  could  not 
therefore  be  altered  by  subsequent  mat- 
ters between  the  original  parties.  The 
principle  of  the  case  of  Menagb  v.  Whit- 
well,  52  N.  Y.  146,  is  in  no  wise  antago- 
nistic. The  questions  there  arose  upon  cer- 
tain mortgages,  made  by  two  out  of  three 
members  of  a  tirra,  of  their  interests  in  tb» 
firm,  to  secure  individual  debts,  and  upon 
a  transfer  by  the  third  member  of  his  In- 
terest therein  to  a  stranger.  It  was  held 
that  a  transfer  made  or  a  lien  given  by 
one  member  of  a  firm,  transferring  or  in- 
cumbering the  corpus  of  the  partnership 
property  to  pay  or  secure  an  individual 
debt,  although  made  with  the  consent  of 
the  other  partners,  is  void  as  to  the  cred- 
itors of  the  firm,  unless  the  firm  were  then 
solvent,  and  sufllclent  property  remained 
to  pay  the  partnership  debts.  The  case  of 
Tarbell  v.  West,  86  N.  Y.  280,  is  in  principle 
the  same  as  that  ]ust  cited  from  52  N.  Y.. 
supra.  Both  cases  arose  under  an  at- 
tempt to  transfer  or  morttrage  the  Indi- 
vidual interest  of  a  member  of  the  firm; 
and  the  doctrine  was  reasserted  in  the  lat- 
ter case  that  a  purchaser  from  one  mem- 
ber of  aflrm  of  hlsinterest  therein  acquires 
only  the  assignor's  share  of  the  surplus 
after  an  accounting  and  adjustment  of 
the  partnership  affairs,  with  an  exception 
in  regard  to  real  estate  under  certain  cir- 
cumstances not  important  to  be  consid- 
ered here.  I  have  found  no  case  which, 
under  the  circumstances  uf  thecase  at  bar, 
prohibits  the  making  of  a  like  promise,  or 
its  transfer,  or  the  right  of  the  makers  to 
provide  for  the  payment  of  the  firm  debt 
by  a  preferential  assignment.  The  prefer- 
ences in  the  individual  assignments  of  O. 
K.and  V.A.Wood  oltheirindividualprop- 
ert3'  to  pay  these  notes  may  have  been  in- 
valid. There  are  scarcely  facts  enough  to 
enable  us  to  say,  and  they  may  be  present- 
ed In  an  entirely  different  manner  upon  a 
new  trial.  The  judgment  must  be  re- 
versed, and  a  new  trial  granted ;  costs  to 
abide  the  event.    All  concur. 


(126  N.  T.  673) 

ConcoRAN  V.  Delaware,  L.  &  W.  R.  Co. 
(Court  of  Appeals  of  New  Tork.    Juno  3, 1891. ) 
Master  asd  Servant — Rules  op  Railkoas  Com- 

PANIEa — FbU/OW-BbRVANT8. 

1.  Where  the  rules  of  a  railroad  company  re- 
(inire  car-repairers  to  see  that  they  are  proteoted 
by  a  certain  flag  when  under  and  between  cars, 
and  require  all  employes  to  acquaint  themselves 
with  tae  rules,  and  keep  a  copy  of  them,  and 
sucb  rules  are  posted  on  balleiin  boards,  and 
printed  on  the  back  of  time-tables,  and  kept  for 
distribution  at  all  points  where  employes  can  get 
them,  such  rule  is  sufQclent  for  the  protection  of 
a  car-repairer  working  under  a  car,  though  H 
does  not  expressly  prohibit  other  servants  from 
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moving  other  cars  against  cars  protected  by  the 


3.  In  an  action  against  snch  company  tar  an 
injury  received  by  plaintiff  while  at  work  under 
a  car  which  was  protected  by  the  requii-ed  flag, 
caused  by  the  act  of  a  co-servant  in  moving  other 
cars  against  such,  it  is  error  to  retuse  to  charge 
that,  if  the  cause  of  the  injury  was  the  act  of 
the  co-sez^ant,  plaintiff  cannot  recover. 

Appeal  from  aapreme  court,  general 
term,  fifth  department. 

Rogers,  Locke  &  Milburn,  {John  G.  Mil- 
burn,  of  connsel,)  for  appellant.  Geo.  W. 
Cotbraa,  tor  respondent. 

O'Brien,  J.  The  plaintiff,  while  In  the 
service  of  the  defendant,  was  injured  in 
conHequence  of  an  acuident  which  hap- 
pened on  the  13th  of  -Tuly,  1889,  in  the  de- 
fendant'ti  yard  In  Buffalo.  He  had  been 
in  defendant's  employ  from  December  pre- 
vious, 'and  his  duty  was  to  repair  crip- 
pled or  defective  cars.  On  the  day  of  the 
accident  the  plaintiff  and  another  car-re- 
pairer were  at  work  under  a  broken  car 
on  track  No.  3,  one  of  the  tracks  in  the 
yard  set  apart  fur  such  repairs.  One  Van 
Ness,  an  asBistant  yard-master  in  the  de- 
fendant's employment,  had  charKeofthe 
switch-engine  and  the  han<l ling  of  cars  In 
the  yard  where  the  plaintiff  was  at  work. 
He  bad  nothing  to  do  with  the  repairing 
of  cars,  but  simply  with  the  movement 
and  shifting  of  the  cars  In  the  making  up 
and  distribution  of  trains,  and  In  placing 
injured  or  crippled  curs  on  the  tracks 
where  the  repairing  was  done.  The  car 
under  which  the  plaintiff  was  at  work  re- 
pairing was.  about  200  feet  west  of  the 
switch,  and  with  no  other  car  to  the  east 
bietween  It  and  the  switch.  West  of  this 
cnr  the  track  upon  which  it  was  standing 
was  occupied  with  cars,  except  there  was 
a  space  not  quite  the  length  of  a  car  be- 
.  tween  these  standing  cars  and  the  one  un 
der  which  the  plaintiff  was  at  work. 
Whatever  danger  there  was  to  the  plain- 
tiff, while  at  work  under  the  car,  was  to 
come  from  the  east,  as  that  was  the  direc- 
tion in  which  the  switch  was  located. 
The  plaintiff  and  the  other  car-repairer 
first  worked  on  the  east  end  of  the  car, 
or  the  end  nearest  the  switch.  Having 
fiuished  there,  they  went  to  work  on  the 
west  end,  first  hanging  out  the  usual  red 
flag  upon  the  east  end  of  the  car,  so  as  to 
guard  against  danger  from  the  direction 
of  the  switch.  While  thoy  were  thus 
working  at  the  repairs  under  the  west 
end.  Van  Ness  caivlessiy  directed  a  car  to 
be  let  In  upon  the  track  where  they  were 
at  work,  which  struck  the  car  under  whicn 
plaintiff  was,  thus  causing  the  injuries 
complained  of.  It  appeared  that  during 
the  time  the  plaintiff  was  in  the  employ- 
ment of  defendant  it  was  customary  with 
Jie  car-repairers,  when  at  work  under 
cars,  to  hang  out  a  red  flag,  which  was 
the  signal  of  danger.  In  order  to  protect 
themselves,  and  to  prevent  other  care 
from  coming  in  contact  with  the  car 
-which  was  being  repaired.  That  Van 
Ness,  the  assistant  yard-master,  was 
guilty  of  negligence  in  moving  the  cars  in 
upon  track  No.  8,  and  thus  cauning  the 
injury  to  the  plaintiff,  is  conceded.  That 
be  was  a  co-servant  with  the  plaintiff  in 


the  employment  of  the  defendant  is  undis- 
puted. The  plaintiff's  case  Is  put  entire- 
ly. In  the  complaint  and  on  the  argument 
in  this  court,  upon  the  alleged  neglect  of 
the  defendant  to  adopt  and  promulgate 
suitable  and  proper  rules  for  the  govern- 
ment and  protection  of  Its  employes.  The 
law  imposed  upon  the  defendant  the  duty 
to  its  employes  of  diligence  and  care,  not 
only  in  furnishing  proper  and  reasonably 
safe  appliances  and  machinery,  and  skill- 
ful and  careful  co-employes,  but  also  of 
making  and  promulgating  rules  which,  if 
faithfully  observed,  would  give  to  them 
reasonable  protection  from  injury.  Abel 
V.  President,  etc.,  103  N.  Y.  581,  9  N.  E. 
Rep.325;  Slaterv. Jewett,85N. Y.ei;  Besel 
V.  Railroad  Co.,70N.  Y.  171:  Sheehan  v. 
Same,  91  N.  Y.  339;  Dana  v.  Same,  92  N.  Y. 
639.  But  we  are  of  the  opinion  that,  up- 
on the  undisputed  evidence  in  this  case, 
there  was  a  substantial  and  reasonable 
comiiUance  with  this  rule  on  the  part  of 
the  defendant.  The  rules  of  this  company 
in  force  at  the  time  of  the  accident  were 
given  In  evidence.  One  of  them  provided 
that  "men  repairing  cars  must  see  for 
themselves  that  they  are  protected  by  a 
flag  when  under  and  between  tlie  cars ; " 
another,  that  "a  red  flag  by  day, red  light 
or  Are  on  the  track  by  night.  Indicates 
danger;  on  perceiving  such  the  engineer 
shall  immediately  stop  his  train  before 
passing  such  signal. "  Rule  No.  2,  special- 
ly referring  to  the  servants  of  the  defend- 
ant, was  in  this  language:  "All  employes 
of  the  company  are  expected  and  required, 
in  all  cases,  to  exercise  the  greatest  care 
and  watchfulness  to  prevent  injury  or 
damage  to  person  or  property.  Vigilance 
and  watchfulness  insui-e  safety.  In  all 
cases  of  doubt,  adopt  the  safe  course." 
Rule  64  provided  as  follows:  "Every  em- 
ploye must  acquaint  himself  with  these 
rules  and  directions,  and  keep  a  cony  of 
them  in  his  possession.  New  rules  are 
made  from  time  to  time,  an  occasion  re- 
quires. Notice  of  them  is  given  on  the 
bulletin  boards  of  the  company  at  Buffa- 
lo, East  Buffalo,  Elmlra,  and  Bingham- 
tou.  Employes  must  keep  themselves  In- 
formed of  new  rules  by  examining  these 
bulletin  boards."  It  was  shpwn  that  the 
rules  were  printed  on  the  back  of  the  time- 
tables, and  were  kept  for  distribution  at 
ail  points  where  the  men  could  get  them. 
They  were  kept  for  distribution  in  the 
office  of  the  master  mechanic  and  yard- 
master  at  East  Buffalo,  where  the  plain- 
tiff was  at  work.  That  the  plaintiff  knew 
the  custom  and  regulation  to  hang  out  a 
red  flag  from  a  car  which  was  undergoing 
repairs,  and  that  he  observed  it  on  the 
occasion  of  the  accident,  Is  clear.  It  Is  al- 
so undisputed  that  Van  Ness,  the  person 
who  had  charge  of  the  engine  and  the 
movement  ol  thecars,  knew  that  the  plain- 
tiff was  engaged  In  repairing  the  car,  as 
he  pointed  It  out  to  the  nlalutlff,  and  di- 
rected the  repaire  to  be  made.  Ttie  trial 
court,  under  the  defendant's  exceptions, 
submitted  to  the  jury  the  question  as  to 
the  sufficiency  of  the  rules.  The  only  sng- 
gestlon  made  as  to  their  insufflclency  Is 
that  they  did  not,  in  terms,  prohibit  Van 
Ness,  or  the  other  co-servants  of  plaintiff, 
from  moving  other  cars  upon  the  one  from 
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which  the  red  flas  was  shown,  and  under 
which  the  plaintiff  was.  This  idea,  how- 
ever, waa  neceesarily  inciuded  In  the  regn- 
latfon  which  required  a  red  flag  to  be 
hung  out  from  a  car  in  process  of  repair, 
and  the  rule  must  have  been  so  under- 
stood by  any  person  of  common  intelli- 
gence. It  Is  not  suggested  that  Van  Ness 
was  Ignorant  of  the  meaning  of  the  sig- 
nal. The  rule  would  not  be  any  more  ef- 
fective to  prevent  the  accident,  or  more 
likely  to  insure  observance,  had  it  been 
followed  by  a  provision, in  express  words, 
forbidding  the  employes  from  moving  cars 
against  or  in  the  direction  of  another  car 
from  which  a  flag  was  exhibited.  We 
think  that  there  was  no  proof  of  neglect 
on  the  part  of  the  defendant  to  make  and 
promulgate  suitable  and  proper  rules  for 
the  Iniormation  and  government  of  its 
employes,  to  warrant  the  submission  of 
the  case  to  the  jury.  The  accident  was 
caused  by  the  carelessness  of  Van  Ness,  a 
co-st-rvant.  In  leaving  the  switch  open, 
and  letting  in  the  other  cars  upon  the 
track  where  the  plaintiff  was  at  work, 
and  not  by  any  omission  of  duty  on  the 
part  of  the  defendant  to  make  and  pro- 
mulgate proper  rules;  and  tor  bis  negli- 
gence it  is  conceded  that  the  defendant  is 
not  liable.  The  defendant's  counsel  re- 
quested the  court  to  charge  "  that  If  the 
cause  of  the  accident  was  the  act  of  Van 
Ness,  knowing  that  the  plaintiff  had  gone 
to  this  car  to  repair  It.  in  having  the 
switch  opened,  and  letting  tlie  other  car 
come  In  contact  with  the  car  under  which 
the  plaintiff  was  working,  the  plaintiff 
cannot  recover."  The  court  declined  so 
to  charge,  and  the  defendant's  counsel  ex- 
cepted. If  the  carelessness  of  a  co-servant 
was  the  sole  cause  of  the  accident,  then, 
clearly,  there  could  be  no  recovery.  The 
request  embodied  this  rule,  and  It  bad  a 
direct  application  to  the  facts  of  the  case, 
and  we  think  it  was  error  to  ref  nse  to  so 
instruct  the  Jury.  There  are  two  or  three 
other  rulings  of  the  learned  trial  judge 
upon  requests  to  charge  that  would  be 
difficult  to  sustain,  and  at  least  one  ex- 
ception to  the  charge  as  made  that  pre- 
sents a  serious  question;  but,  as  there 
must  be  a  new  trial  for  the  reason  stated. 
It  is  unnecessary  to  further  consider  them. 
The  judgment  should  be  reversed,  and  a 
new  trial  granted;  costs  to  abide  the 
event.  All  concur,  excepi  Gray,  J.,  ab- 
sent. 


(126  N.  T.  K2)  

EisENLORU  V.  Clcm  et  al. 

(Court  cS  Appeals  tjf  New  York.    June  2, 1891.) 

Witness-  CJompbtbnot— Evidbnok— Res  Oest.s — 

Pbdiokee. 

1.  In  ejeotment,  where  plaintifl  claims  as  the 
son  of  a  decedent,  and  defendants  claim  as  dece- 
dent's sole  heirs,  on  the  gronnd  that  plaintifl  is 
illegitimate,  plaintiff's  mother  has  no  "interest 
in  the  event"  of  the  action  snfflclent  to  render 
her  incompetent  to  testify  as  to  her  marriage 
with  decedent  before  plaintiff's  birth,  within  the 
meaning  of  Code  Civil  Proo.  N.  Y.  i  829,  relating 
to  testimony  as  to  transactions  with  a  decedent, 
as  the  judgment  in  such  action  would  not  be  ad- 
missible on  her  behalf  in  any  action  she  might 
bring  for  dower  in  the  land. 

2.  A  judgment  for  the  plaintifl,  in  an  action 
brought  by  the  father  of  plaintiff's  mother  against 
plaintiff's   father,  for    seduction  of  plaintiff's 


mother,  to  which  neither  plaintiff  nor  his  mother 
was  a  party,  la  not  admissible  against  plaintia 
in  the  BOtion  of  ejectment. 

8.  Where  it  appears  that  plaintiff's  father  and 
mother  never  lived  together  as  man  and  wife, 
evidence  of  declarations  by  plaintiff's  father,  since 
deceased,  is  not  admissible,  as  part  of  the  ret 
geatcB,  to  prove  his  marriage  with  (flaintiff's 
mother. 

4.  But  sach  evidence  is  admissible  as  hear- 
say evidence  on  the  question  of  pedigree. 
Reversing  2  N.  Y.  Hupp.  128. 

Appeal  from  supreme  court,  general 
term,  third  department. 

A.  J.  Abbott,  for  appellant.  Oeo.  W. 
Smith,  for  respondents. 

Peckbam,  J  The  plaintiff  bringa  this 
action  of  ejectment  as  the  son  and  sole 
heir  at  law  of  one  Peter  O.Etsenlord,  who 
died  in  Montgomery  county  on  the  30th 
day  of  June,  1885,  seised  in  fee-simple  and 
possessed  of  the  premises  described  In  the 
complaint.  The  defendants  other  than 
Olum  are,  respectively,  the  brothers,  sis- 
ters, or  nieces  of  the  deceased,  Elsenlord, 
and  claim  that  they  are  his  sole  heirs  at 
law,  and  the  defendant  Clum  is  in  posses- 
sion of  the  1>remise9  described  in  the  com- 
plaint, and  claims  under  the  other  defend- 
ants as  tenant.  The  plaintiff  is  the  son  of 
one  Margaret  Llpe,  and  the  qnestlon  in 
issue  depends  upon  whether  she  was  mar- 
ried to  the  decease<l,  Elsenlord,  prior  to 
this  son's  birth.  He  endeavored  to  prove 
an  actual  marriage  between  the  deceasiMl 
and  his  mother  prior  to  his  birth,  on  the 
21st  of  October,  1857,  and  for  that  purpose 
called,  among  others,  his  mother,  then 
married  to  one  Austin.  The  plaintiff  of- 
fered to  prove  by  her  various  conversa- 
tions between  the  witness  and  the  deceased 
upon  the  subject  of  their  getting  married, 
and  also  oflered  to  prove  by  her  the  per- 
formance of  the  marriage  ceremony  be- 
tween them,  by  a  justice  of  the  peace  in 
Montgomery  county,  at  a  time  anterior 
to  the  plaintiff's  birth.  All  the  evidence 
was  objected  to  by  defendants'  counsel, 
and  was  excluded  by  the  court,  upon  the 
ground  that  the  witness  was  interested, 
and  came  within  the  provisions  of  section 
829  of  the  Code;  because, If  she  established 
the  fact  that  she  was  married  to  the  de- 
ceased, she  would  then  be  entitled  to 
dower  in  this  real  estate.  The  witness 
was  not  a  party  to  the  action,  and  hence 
could  not  be  excluded  as  having  any  in- 
terest on  that  ground.  Nor  was  she  a 
person  from,  through,  or  under  whom  the 
plaintiff  derived  any  title  or  Interest  by 
assignment  or  otherwise.  His  title  or  in- 
terest, if  any,  came  through  Elsenlord,  and 
that,  of  course,  depended  upon  the  ques- 
tion whether  the  plaintiS  was  his  legiti- 
mate son.  The  only  other  ground  of  ex- 
clusion contemplated  by  the  statute  refers 
to  a  person  "Interested  in  the  event"  of 
the  action.  Prior  to  the  adoption  of  the 
Code,  the  law  excluded  interested  wit- 
nesses from  testifying.  What  amounted 
to  such  an  interest  as  would  exclude  a 
witness  was  *i  question  which  was  fre- 
quently presented,  and  in  every  conceiv- 
able phase,  and  the  courts  had  Hnally  set- 
tled down  to  a  general  rule  on  the  sub- 
ject, which  had  long  prevailed  before  the 
legislature  altered  it.    At  common  law. 
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as  the  rule  became  developed  by  sacceesive 
decisions,  the  interested  witness  was  ex- 
cluded oniy  wben>  be  bad  wbat  was 
termed  a  "legal  interest"  In  the  event  of 
tbe  action.  A  direct  and  certain  Interest 
in  the  event  of  the  cause,  or  nn  interest  In 
tbe  record,  for  the  purpose  of  evidence,  be- 
came necessary  In  order  to  exclode. 
StarKle,  Ev.  (9tb  Ed.  1849,)  marg.  pp.  23, 
24.  The  inclination  of  the  courts  was 
that  tbe  fact  of  Interest  shoalrl  go  to  the 
credit,  rather  than  the  competency,  of  the 
witness,  and  hence  they  said  that  the 
party  alleging  incompetency  must  show 
It  beyond  doubt.  The  English  legislation 
interfered  with  the  rule  as  to  the  record, 
and  provided  that  it  should  not  be  evi- 
dence in  another  action  for  or  against  the 
witness  who  testified.  8&4  Wm  IV.  c. 
42,  §  26.  Then,  under  the  suggpstlon  ot 
Lord  Denman.  another  act  was  passed 
limiting  very  greatly  the  cases  in  which  a 
person  should  be  excluded  by  reason  of 
interest.  6  &  7  Vict.  c.  85.  In  this  state 
tbe  question  arose  at  an  early  date,  and 
In  one  of  tbe  pioneer  cases  (Van  Nuys  v. 
Terhune,  8  Johns.  Cas.  82)  the  rule,  as 
above  stated,  was  declared  as  the  law. 
It  was  therein  explained  that  a  witness 
was  not  interested  In  the  event  of  the 
cause  unless  he  would  gain  or  lose  by  tbe 
event,  and  be  was  not  Interested  by  the 
record,  unless  the  verdict  could  be  given 
in  evidence  for  or  against  hlra  in  some 
other  proceeding.  In  a  note  to  this  case 
It  is  stated  that  the  rule  was  formerly 
that  an  Interest  in  the  question  put  to  the 
witness  excluded  him,  but  it  was  admit- 
ted that  such  rule  had  been  explained 
away  and  limited,  so  that  the  one  an- 
nounced in  tbe  case  was  the  true  rule. 
This  case  was  decided  in  1802.  In  Jackson 
V.  Bard,  4  Johns.  230,  it  was  held  that  the 
widow  ot  one  Dickenson,  who  was  the 
mediate  grantor  under  whom  the  defend- 
ant claimed  the  land  in  question,  was  a 
competent  witness,  although  it  was  ar- 
gued she  might  claim  dower  In  case  the 
deed  had  not  been  executed.  Tbe  su- 
preme court  held  the  decision  correct,  and 
aaid  she  was  not  an  interested  witness, 
because  the  verdict  in  the  cause  could  nev- 
er be  given  in  evidence  in  an  action  of 
dower  brought  by  her.  Then  in  Jackson 
T.  Van  Dusen,  5  Johns.  144,  which  was  an 
action  of  ejectment,  it  was  distinctly  held 
that  tbe  widow  ot  a  person  deceased  was 
a  competent  witness  in  an  action  brought 
by  the  heir  to  recover  the  possession  ot 
lands  claimed  under  her  husband,  though 
she  would  he  entitled  to  dower  in  such 
land.  Van  Nksh,  J.,  delivered  the  opinion 
ot  tbe  court,  and  said  the  witness  had  no 
other  interest  in  the  case  than  that  which 
grew  out  of  her  right  of  dower  in  the 
premises,  and  as  to  that  the  verdict  in  the 
cause  would  be  no  evidence  in  a  suit  to  be 
bronght  by  her  tor  the  recovery  of  her 
dower.  In  Jackson  v.  Nelson,  6  Cow.  248, 
it  was  held  that,  in  an  action  ot  ejectment 
against  a  devisee,  a  co-devisee  and  tenant 
In  common  with  the  defendant,  not  in  act- 
oa)  possession,  might  be  a  witness  tor 
defendant,  because  the  eflect  of  a  recovery 
by  the  plaintiff  would  not  be  to  turn  him 
out  of  any  possession,  nor  could  the  ver- 
dict be  evidence  for  or  against  him  in  any 
v.27K.E.no.l2— 65 


other  snit.  Again,  in  Jackson  v.  Biooks, 
8  Wend.  42B,  431,  an  action  of  ejectment,  it 
was  held  that  a  tenant  by  tbe  curtesy 
was  a  competent  witness  for  the  plaintiff, 
who  was  the  heir  at  law.  The  court  said 
the  witness  could  not  use  the  verdict,  it 
the  plaintiff  recovered,  as  evidence  in  bis 
favor  in  any  suit  be  might  bring  to  en- 
force his  title  as  tenant  by  tbe  curtesy, 
and  hence  he  had  but  an  interest  in  the 
question,  and  not  in  the  event  of  the  suit. 
See,  also,  Feake,  Ev.  (Norris'  Notes,)  p. 
209.  pt.  1,  c.  8,  §  3;  1  Greenl.  Ev.  §  3KG  et 
seq.  The  Interest  must  be  certain,  direct, 
not  contingent  or  remote,  or  a  mere  pos- 
sible benefit. 

Under  the  rule  of  the  common  law  on 
tbe  subject  of  Interest  it  is  plain  that  the 
mother  in  this  case  would  have  been  a 
competent  witness.^  She  bad  no  "interest 
in  the  event  of  the  'suit, "  as  that  expres- 
sion had  been  defined  by  the  courts,  and 
the  Judgment  would  not  have  been  any 
evidence  for  or  against  her  in  any  action 
she  might  bring.  I  think  the  expression 
"Interest  intheevent.'as  used  in  our  stat- 
ute, was  never  intended  to  enlarge  tbe 
class  to  be  excluded  under  it  beyond  what 
the  common  law  excluded  in  using  the 
same  language.  All  legislation  on  the 
subject  has  been  in  favor  of  greater  liber- 
ality in  the  rules  relating  to  the  com- 
petency ot  witnesses.  Upon  referring  to 
the  cases  which  have  been  decided  under 
the  section  of  the  Code  already  referred  to, 
we  find  that  the  rule  defining  what  is  an 
interest  in  the  event  Is  laid  down  in  about 
the  same  terms  as  those  used  by  the  com- 
mon law.  Hobart  v.  Hobart,  62  N.  Y.  80 ; 
NearpasB  v.  Oilman,  104  N.  Y.  506, 10  N.  £. 
Rep.  894:  Wallace  v.  Straus,  113  N.  Y.  288. 
21  N.  E.  Rep.  66;  Connelly  v.  O'Connor,  117 
N.  Y.  91,  22  N.  E.  Rep.  753.  But  the  learned 
general  term,  npon  the  appeal  in  this  case, 
has  held  that  the  exclusion  was  proper  on 
the  ground  that  the  judgment  would  fur- 
nish the  witness  with  important  evidence 
to  establish .  her  claim  to  dower  in  the 
premises  described  in  the  complaint.  Tbe 
rases  I  have  cited  show  conclusively  that 
such  a  judgment  would  not  have  been  ad- 
missible in  evidence  at  common  law  in  any 
such  action,  either  tor  or  against  the  wit- 
ness, and  in  this  respect  the  Code  has  not 
changed  the  rule.  Tbe  case  of  Miller  v. 
Montgomery,  78  N.  Y.  282,  is  cited  to  show 
that  tbe  record  would  he  legal  evidence  for 
or  against  her.  A  surety  upon  tbe  bond 
of  a  non-resident  executor  was  there  held 
to  beintereBted  in  the  event  of  the  account- 
ing of  his  principal.  This  was  so  held  be- 
cause the  surety  is  bound  by  tbe  decree  ot 
the  surrogate  made  upon  a  regular  ac- 
counting, and  such  decree  would  be  evi- 
dence against  the  surety  in  a  suit  upon  the 
bond.  Witbin  all  rules,  such  a  witness  is 
interested,  and  is  incompetent  to  testify 
to  a  personal  transaction  with  the  de- 
ceased. The  general  term  also  thought 
the  judgment  wonld  be  evidence  as  a  dec- 
laration or  admission  by  the  plaintiff  of 
the  facts,  or  some  of  them,  which  tbe  wit- 
ness would  have  to  prove  in  her  action 
against  him  tor  dower.  Any  declaration 
or  admission  made  by  the  plaintiff  as  to 
any  tact  material  tor  tbe  witness  to  prove 
in  her  action  is  undoubtedly  admissible  as 
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an  admission.  It  found  In  a  pleading,  and 
it  be  Bliown  that  It  was  placed  there  with 
the  knowledge  and  sanction  of  tlie  plain- 
tiff herein,  such  pleading  cvould  be  adinis- 
Blble  for  the  purpose  of  proving  the  admls- 
Blon.  Coolc  V.  Barr,  44  N.  Y.  156.  In  or- 
der, however,  to  prove  such  admlsaiun,  it 
Is  not  necessary  or  proper  to  put  in  evi- 
dence the  Judgment  in  the  action,  for  it  is 
not  the  judgment  which  furnishes  the 
proof,  but  the  admission  contained  In  the 
pleadings,  and  the  judgment  is  nut  in  that 
case  the  least  evidence  In  favor  of  the  wit- 
ness in  any  action  she  might  bring.  The 
admission  would  exist  without  the  judg-. 
inent,  and  regardless  of  it. 

That  the  witness  lias  an  interest  in  the 
question  is  very  plain,  but  I  am  aware  of 
no  principle  that  would  permit  the  Intro- 
dnctiun  of  this  Judgment  as  any  proof  for 
or  against  the  witnes^  In  any  other  ac- 
tion. I  see  no  foundation  for  any  estop- 
pel as  against  the  plaintiff  herein  in  an 
action  brought  by  the  wltneas  to  recover 
her  dower.  If,  as  I  say,  he  has  made  ad- 
missions, they  may  be  proved ;  but  to  say 
that  he  is  estopped  in  the  action  forduwer 
from  denying  any  fact  upon  which  the 
right  of  the  plaintiff  in  such  action  de- 
pends, because  In  another  action  between 
himself  and  a  third  party  it  was  necessary 
for  him  to  prove  the  same  fact,  would  be 
a  great  extension  of  the  doctrine  of  estop- 
pel. If,  in  the  course  of  such  first  trial, 
the  plaintiff  had  proved  by  his  own  testi- 
mony any  fact  material  to  the  dower  ac- 
tion, it  would  be  an  admission  which 
conld  be  taken  advantage  of  by  proving 
that  it  was  made;  butif  the  fact  had  been 
proved  by  some  third  party,  instead  of  by 
the  plaintiff,  It  is  not  in  that  event  an  ad- 
mission or  declaration  of  the  plaintiff 
therein  which  renders  a  Judgment  in  that 
action  proof  against  him  in  any  future 
controversy  with  a  third  party.  The 
cases  cited  from  1  Oreenl.  Ev.  §  5ZIa,  are 
those  where  it  was  claimed  the  party  had 
made  an  admission  in  adeclaratlon  orotber 
pleading,  or  had  suffered  default;  and  it 
was  held  such  express  admission,  or  such 
constructive  admission  by  suffering  a  de 
fault,  vcas  competent  evidence  against 
bim.  We  do  not  doubt  the  correctness  of 
this  rule.  It  is  not  the  judgment  which  is 
to  form  the  evidence.  It  is  the  admission 
contained  in  the  pleading  or  by  the  suffer- 
ing of  the  default.  Our  conclusion  is  that 
the  motherof  the  plaintiff  was  a  competent 
witness  to  prove  any  or  all  facts  of  which 
she  was  cognizant,  and  which  were  mate- 
rial, and  which  were'  uotinadmissibleapon 
some  ground  other  than  the  aHeged  inter- 
est of  the  witness  In  the  event  of  the  action. 

2.  Another  question  arises  upon  the  re- 
ception in  evidence,  against  the  objection 
of  the  plaintiff,  of  the  judgment  in  the  ac- 
tion of  John  A.Lipe  v.  Peter  O.  Eisenlord. 
It  was  an  action  brought  by  Mr.  Lipe 
(who  was  the  father  of  Margaret  Lipe, 
the  mother  of  the  plaintiff  In  this  action) 
against  the  defendant  on  account  of  his 
alleged  seduction  of  the  plaintiff's  daugh- 
ter, Margaret,  and  in  whicii  action  the 
plaintiff  recovered  a  verdict,  on  which 
Judgment  was  entered  In  his  favor.  I  see 
no  ground  upon  which  to  permit  its  intro- 
duction in  this  action.    The  plaintiff  was 


no  party  to  it,  nor  was  his  mother,  Mar- 
garet Lipe.  The  Judgment  established  no 
atatUB  of  the  plaintlA's  mother.  As  a 
Judgment,  it  simply  established  the  fact 
which  was  conclusive  on  ail  parties  and 
privies  thereto  that,  in  1856,  the  defendant 
had  reduced  the  plaintiff's  daughter,  Mar- 
garet I>ipe.  Neither  the  plaintiff  nor  his 
mother  was  a  party  or  privy  to  It.  In 
that  class  of  judgments,  which  touch  the 
subject  of  marriage  or  divorce,  and  either 
establish  a  marriage  or  decree  a  divorce 
between  the  parties,  it  has  been  held  that, 
under  certain  circumstances  and  within 
proper  limitations  of  juriHdiction,  sucli 
judgments  are  binding  and  of  universal 
obligation.  It  is  upon  the  same  principle 
that  the  decree  of  a  court  ia  rem  is  con- 
clusive upon  the  title  to  the  re^-  adjudicat- 
ed upon.  1  Oreenl.  Ev.  §§  543, 544,  and 
notes.  But  this  is  uo  such  Judgment,  It 
adjudges  no  statas,  and  is  conclusive  of 
the  facts  therein  adjudged  simply  between 
the  parties  and  privies  thereto,  and  the 
plaintiff  occupies  neither  position.  If  the 
witness  had  been  sworn,  land  had  testified 
to  facts  upon  this  trial  which  It  was 
claimed  were  Inconsistent  with  what  she 
swore  to  on  the  trial  of  the  seduction  case, 
upon  her  attention  being  called  thereto, 
and  a  proper  foundation  laid,  such  con- 
trary and  Inconsistent  declarations  or 
evidence.  If  material,  could  have  been 
proved  with  a  view  to  impeach  her  evi- 
dence upon  this  trial.  We  thlnic  the  Judg- 
meut  spoken  of  was  not  admissible  in  evi- 
dence against  the  plaintiff. 

A  third  question  arises  upon  the  exclu- 
sion of  declarations  said  to  have  been 
made  by  Eisenlord  at  times  long  subse- 
quent to  the  time  when  this  alleged  mar- 
riage ceremony  took  place.  One  witness 
was  called,  and  the  plaintiff  offered    to 

grove  by  him  that  Eisenlord  had  said  tu 
im,  in  1863  or  1864,  that  he  was  married, 
and  had  a  wife,  and  that  it  was  Margaret 
Lipe.  The  plaintiff  offered  to  prove  by 
another  witness  that  Eisenlord  had  said 
be  was  married,  and  had  an  heir, — a  son, 
— tbe  one  witness  bad  teased  him  about, 
the  plaintiff  herein.  This  was  in  1867  or 
1868.  Eisenlord  died  in  1885.  The  evidence 
was  objected  to  as  incompetent,  and  as 
not  characterlzlns  any  act  or  thing  which 
could  render  It  admissible.  The  objection 
was  sustained,  and  the  plaintiff  excepted. 
The  fact  is  undisputed  that  the  deceased, 
'Eisenlord,  and  Margaret  Lipe  never  lived 
together  or  cohabited  as  man  and  wife. 
No  declarations  of  his  could  therefore 
characterise  or  explain  Ibe  nature  of  a  co- 
habitation which  confessedly  never  existed. 
It  Is  equally  undisputed  that  Eisenlord 
never  had  anything  to  do  with  this  alleged 
son.  They  never  lived  together,  and.  if 
they  ever  met,  there  is  no  proof  of  such 
fact  aside  from  the  possible  inference  aris- 
ing from  some  of  the  alleged  tieclaraclons, 
and  they  only  went  to  th.3  extent  of  an  in- 
ference that  Eisenlord  had  seen  the  plain- 
tiff. These  declarations,  therefor«,  did 
not  in  any  manner  characterise  or  explain 
the  footing  upon  which  the  plaintiff  and 
Eisenlord  had  ever  lived  together  or  even 
met.  Under  snch  clrcumstancei9,  the  queg. 
ti on  arises  as  to  the  admissibility  of  the 
proposed  evidence  for  the  purpose  of  prov- 
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InB  or  as  corroborative  proof  ol  a  mar- 
riage lu  an  action  of  this  nature.  They 
would  be  admissible  upon  the  trial  of  an 
action  to  whicb  tbe  person  making  tbem 
was  a  party. 

It  has  been  held  In  England,  and  in 
some  of  the  states  of  this  Union,  that  ctI- 
dence  of  declarations  as  to  a  former,  mar- 
riage was  competent  in  tlie  trial  of  an  in- 
dictment for  bigamy  against  the  party 
making  them.  1  Whart.  £v.  §  86,  and 
note;  Miles  v.  U.  S.,  1U3  O.  8.  304.  But  in 
this  state  it  has  been  held  that  such  evi- 
dence was  not  sufficient,  in  a  prosecution 
for  bigamy,  to  establish  a  marriage,  even 
against  the  party  making  the  admissions. 
People  V.  Humphrey,  7  Johns.  314;  Galia- 
gan  V.  People,  1  Parker  Crim.  B.  378.  Tlie 
court  held  them  admissible  to  corrobo- 
rate the  proof  of  the  actual  marriage.  In 
cases  where  a  cohabitation  between  a 
man  and '(V  oman  was  proved  at  the  time 
when  the  declarations  of  the  parties  were 
made,  they  have  been  admitted  in  evi- 
dence, «ven  in  the  life-time  of  the  parties 
making  tbem,  npon  the  principletbat  they 
were  a  part  of  the  res  gestte,  accompany- 
ing, characterising,  and  explaining  the 
nature  of  that  cohabitation  as  being  mat- 
rimonial, rather  than  meretricious.  They 
were  admitted  as  competent  proof  cor- 
roborative of  the  claim  of  a  marriage  be- 
tween the  parties  so  cohabiting.  It  was 
stated  that  proof  of  cohabitation,  con- 
duct, reputation,  reception  in  family  nnd 
in  society,  holding  each  other  out  as  hns- 
band  and  wife,  all  tended  to  prove  a  mar- 
riage, and  that  in  a  periect  case  they  all 
combined,  tbe  lesser  facte  attending  upon 
and  explalningtbe  material  and  important 
fact  of  cohabitation.  These  principles  are 
illustrated  in  the  autboritles  herein  cited. 
1  Bish.  Mar.  &Dlv.  §439;  1  Phll.Ev.  (Oov. 
&  H.  and  Edw.  notes,)  p.  ^52,  note  91; 
Bead  v.  Passer,  1  E^p.  218;  Leader  v.  Bar- 
ry, Id.  353;  Math.  Pres.  Ev.  283;  Fenton 
V.  Reed, 4  Johns.  52;  In  re  Taylor,9  Paige, 
611;  O'Gara  v.  Elsenlohr,  38  N.  Y.  296 ; 
Chamberlain  v.  Chamberlain,  71  N-.  T.  423; 
Badger  v.  Badger,  88  N.  T.  646.  All  these 
cases  do  not  speak  of  the  principle  upon 
which  the  declarations  were  admitted, 
but  it  plainly  appears  that  there  was  co- 
habitation, and  the  declarations,  reputa- 
tion, holding  themselves  out  as  mairied 
persons,  etc.,  all  came  in  as  adjuncts  to 
Htrengthen  the  inference  and  tocorroborate 
the  presumption  of  marriage  resulting 
from  such  cnhabltation,  and  as  explana- 
tory thereof,  and  therefore  us  part  of  tbe 
res  ffestiB.  How  far  tbe  principle  of  res 
ffeatse  extends  was  somewhat  discuBsed  In 
Badger  V.  Badger,  supra,  by  Finch,  J., but 
the  point  here  was  not  decided.  I  do  not 
see  that  theue  declarations,  in  the  face  of 
evidence  that  there  never  was  any  cohabi- 
tation between  the  parties,  can  be  claimed 
to  have  twen  part  of  the  rea  geatte,  even 
under  tbe  most  extended  definition  of  that 
term,  and  some  other  ground  must  be 
Boogbt  for  their  admission, if  they  be  com- 
petent at  all. 

It  seems  to  me  that  they  are  competent 
as  hearsay  evidence  in  a  case  of  pedigree. 
Snob  a  case  is  a  well-known  and  recog- 
nized exception  to  the  general  rule  exclud- 
ing hearsay  eTideuce.    This  case  involves 


without  doubt  a  question  of  pedigree  sim- 
ply. It  Is  what  is  termed  in  the  books  a 
purely  genealogical  controversy.  Peter  O. 
Eisenlord  is,  upon  the  plaintiff's  claim, 
the  common  ancestor  of  all  the  parties, 
while  the  defendants  only  deny  tbe  plain- 
tiff's relationship  to  him.  Tbe  sole  ques- 
tion Involved  is  as  to  this  rdatlonship  uf 
the  plaintin,  and  that  depends  upon  the 
fact  of  a  marriage  having  taken  place  be- 
tween Eisenlord  and  the  plaintiff's  mother 
before  bis  birth.  Tbe  exception  regarding 
the  admission  of  hearsay  evidence  in  case 
of  pedigree  is  not  confined  to  ancient  facts, 
but  extends  also  to  matters  of  pedigree 
which  have  recently  transpired ;  and  the 
hearsay  as  to  deceased  witnesses  is  ad- 
mitte<l  as  to  facts  whicb  have  occurred  in 
the  presence  of  living  witnesses.  1  Phil. 
Er.  (Cow.  &  H.  and  Edw.  notes.)  p.  248; 
Vowles  V.  Young,  13  Ves.  140.  Matters  of 
pedigree  consist  of  descent  and  relation- 
ship, evidence  of  declarationH  of  pnrtlcu  • 
lar  facts,  snch  as  births,  marriages,  and 
deaths.  1  Pbil.  Ev.  (Cow.  &  H.  and  Edw. 
Notes)  p.  251.  In  cases  of  pedigree,  bear- 
say  evidence  of  persons  who  from  their  sit- 
uation were  likely  to  know,  la  admissible 
when  the  (lerson  making  tbem  is  dead. 
Jackson  v.  Cooley,  8  Johns.  99.  It  Is  not 
tbe  question  whether  such  evidence  Is 
sntflcient  to  prove  the  marriage,  but  only 
whether  It  is  competent.  In  many  cases 
it  will  be  readily  seen  such  evidence  may, 
nnder  the  circumstances,  be  tbe  only  evi- 
dence which  can  be  obtained,  and  there 
might  be  no  evidence  of  cohabitation.  In 
those  caaes  the  declarations  might  be  less 
open  to  criticism,  and  entitled  to  much 
gi-eater  credence,  thau  where  the  facts 
were  recent,  and  other  evidence  readily 
attainable,  if  the  truth  were  in  that  direc- 
tion. The  weight  to  be  given  this  kind  of 
evidence  depends  upon  the  facts  surround- 
ing each  particular  case.  It  is  plain,  how- 
ever, that,  in  cases  of  pedigree,  the  decla- 
rations, to  be  admissible,  need  not  bea  part 
of  the  res  gestst;  for.  If  they  were,  they 
would  be  admissible  on  that  ground,  irre- 
spective of  any  question  of  their  admissi- 
bility as  in  a  case  of  pedigree.  The  excep- 
tion TO  tbe  general  rnle  in  the  latter  case 
takes  a  wide  range.  Traditionary  decla- 
rations become  the  best  evidence  some- 
times, when  those  best  acquainted  with 
the  fact  are  dead.  When  derived  from 
those  who  are  most  likely  to  know  the 
truth,  and  are  under  no  bias  to  misrepre- 
sent tbe  fact,  such  evidence  affords  a  rea- 
sonable presumption  of  tbe  truth.  8tar< 
kle,  Ev.  (0th  Anier.  Ed.  1879,)  p.  47.  Upon 
questions  of  pedigree,  /.  e.,  In  a  controver- 
sy merely  genealogical,  hearsay  evidence 
is  allowed  as  to  the  time  of  birth  of  a  cer- 
tain party,  as  to  a  marriage,  death,  legit- 
imacy, or  tbe  reverse,  consanguinity  gen- 
erally, and  particular  degrees  thereof,  and 
of  affinity.  Per  Knight-Brcce,  V.  C.  in 
Shields  v.  Boucher,  1  De  Uex  &  S.  40-52. 
The  term  "  pedigree, "  says  Greenleaf ,  em- 
braces not  only  descent  and  relationship, 
but  also  the  facts  of  birth,  marriage,  and 
death,  and  the  times  when  these  events 
happened,  and  the  rule  permits  hearsay 
evidence  of  the  declarations  of  deceased 
members  of  tbe  family  upon  these  points 
in  any  case  involving  pedigree.    1  Ureenl. 
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Ev.  §8 103,  104.  The  declarstlonB,  to  be 
admiBstble,  need  not  be  a  pun  tbe  knowl- 
edge of  tbe  declarant.  II  this  were  bo,  tbe 
main  ob]ect  of  permitting  hearsay  evi> 
dence  would  be  (rustrated,  as  it  seldom 
happens  that  tbe  declarations  of  deceased 
relations  embrace  matters  within  their 
own  personal  knowledge.  Thus,  evidence 
that  a  deceased  meml>er  of  the  family  said 
that  he  heard  from  others  of  his  family 
tbe  facts  which  he  states  Is  admissible. 
1  Whart.  Ev.  5  a05:  Doe  v.  Griffin,  16  East, 
203;  Doe  v.  Randall,  2  Moore  &  P.  20. 
The  evidence  is,  of  coarse,  not  rendered 
less  admissible  where  the  declarant  knows 
the  fact  which  he  declares.  For  tlje  pur- 
pose ol  proving  a  marriage  in  cases  of 
pedigree,  where  the  object  Is  to  trace  re- 
lationship, the  declarations  of  deceased 
members  of  tbe  family  are  competent.  1 
Whart.  Ev.  §  212.  It  has  been  stated  that 
declarations  In  regard  to  particular  facts 
are  not  competent.  This  is  true  in  cases 
where  proof  of  a  custom,  right  of  way, 
of  common,  and  tbe  like  Is  offered.  But, 
In  a  case  of  pedigree,  it  is  always  a  partic- 
ular fact  that  is  to  be  proved,  and  iu  rela- 
tion to  which  tbe  declaration)!  of  the  de- 
ceased person  are  offered,  and  In  such 
cases  the  particular  facts  stated,  such  as 
birth,  (place  or  time,  where  material.) 
marriage,  and  death,  are  competent.  1 
Phil.  Ev.  (Cow.  &  H.  and  Edw.  Notes,) 
marg.  p.  251;  1  Whart.  Ev.  §  209.  In  re- 
spect to  such  proof  ol  particular  facts.  It 
has  been  said  that  "a  birth,  however, 
from  a  single  woman,  a  birth  from  a  mar- 
ried woman,  a  death,  a  marriage,  is  a 
particular  fact,  or  a  single  act,  which,  of 
course,  is  provable  by  hearsay  (hearsay 
from  a  proper  quarter)  on  a  questiuu  of 
pedigree."  Per  Vice  Chancellor  Kmobt- 
Brdob  in  {Shields  v.  Boucher,  supra. 

The  only  case  looking  to  tbe  contrary, 
that  I  have  found,  is  Westfield  v.  Warren, 
8  N.  J.  Law,  249,  where  EwiNO.  C.  J.,  said 
that,  where  marriage  was  to  be  shown  as 
a  substantive,  independent  fact.  It  was 
within  none  of  the  exceptlon<9  to  tbe  gen- 
eral rule,  and  that  hearsay  evidence  could 
not  be  received.  Tbe  case  was  one  regard  • 
Ing  the  settlement  of  a  pauper, and  might, 
perhaps,  have  been  placed  upon  the  ground 
that  it  was  not  a  case  of  pedleree  at  all. 
In  Rex  V.  Erith.  8  East,  539,  Chief  Justice 
Ellenbokough  held,  In  a  case  of  a  settle- 
ment of  a  pauper,  that  it  was  not  a  case  of 
pedigree,  but  simply  a  question  as  to  what 
place  an  undisputed  birth  df^rlved  from 
acknowledged  parents  bad  taken  place  in. 
I  think  it  entirely  clear  that  from  tbe  nat> 
ure  of  the  case,  as  well  as  upon  authori- 
ty, a  case  of  pedigree  forms  an  except!  <n 
to  the  general  rule  as  to  proof  of  a  partic- 
ular fact  by  hearsay,  reputation,  or  tradi- 
tion. As  to  what  is  a  case  of  pedigree,  an 
examination  of  the  question  shows  that  a 
case  is  not  necessarily  one  of  that  kind, 
because  it  may  involve  questions  of  birth, 
parentage,  age,  or  relationship.  Where 
these  questions  are  merely  incidental,  and 
the  judgment  will  simply  establish  a  debt 
for  a  person's  liability  on  a  contract,  or 
bis  proper  settlement  as  a  pauper,  and 
things  of  that  nature,  the  case  is  not  one 
of  pedigree,  although  questions  of  mar- 
riage, legitimacy,  death,  or  birth  are  inci- 


dentally inquired  of.  Whlttncl^  v.  Waters, 
4  Oar.  &  P.  375.  Thus  in  Haines  v.  Guthrie, 
13  Q.  B.  Div.  818,  It  was  beld,  both  in  the 
queen's  bench  division  aud  In  the  court  of 
appeal,  that  declarations  of  a  deceased 
father  were  not  admissible  in  evidence  to 
prove  tbe  age  of  bis  son  who  had  been 
sued  fur  the  price  of  a  horse  sold  him,  and 
who  had  set  up  tbe  defense  of  infancy. 
They  would  have  been  admissible,  tbe 
court  stated,  if  tbe  ease  had  been  one  of 
pedigree.  Brett,  M.R„  In  the  course  of 
his  opinion  In  the  court  of  appeal,  shows 
tha  absence  of  those  facts  which  makeup 
a  case  of  pedigree;  for  he  says*  "What 
the  family  of  the  defendant  is.  Is  immateri- 
al ;  whose  son  be  Is,  is  immaterial ;  wheth- 
er ne  is  a  legitimate  or  an  illegitimate  son 
Is  Immaterial ;  and  whether  he  is  an  elder 
or  a  younger  son  Is  immaterial;  do  ques- 
tion of  family  is  raised  In  the  case. "  It 
simply  involved  the  point  of  the  age  of  a 
defendant  for  the  purpose  of  thereby  de- 
termining hie  liability  upon  a  contract 
which  be  had  made,  and  upon  which,  if  of 
age,  he  was  liable.  The  judgment  would 
in  such  case  establish  no  fact  in  any  con- 
test the  defendant  might  ha  vein  regard 
to  property  depending  upon  his  being  a 
member  of  bis  father's  family,  and  his  age 
at  any  particular  time.  It  was  nut  at  all 
a  genealogical  controversy,  but  a  mere 
collateral  issue,  and  hence  the  rule  in  pedi- 
gree cases  did  not  apply.  In  tbe  case  at 
bar,  however,  the  case  Is  solely  one  of  pedi- 
gree, and  the  evidence  must  be  judged  of 
with  regard  tu  this  fact.  Tbe  case  of  In 
re  Taylor,  9  Paige,  Bll,  where  the  chancel- 
lor held  that  the  declarations  of  one  of  the 
parties,  made  after  the  cohabitation  bad 
ceased,  could  not  be  admitted  In  evidence, 
was  not  a  pedigree  case,  but  only  involved 
the  appointment  ol  a  committee  for  the 
father,  who  was  Insane,  and  such  declara- 
tions were  held  inadmissible,  as  not  being' 
a  part  ot  the  ren  gestse.  A  careful  exam- 
ination of  the  question  has  led  me  to  the 
conclusion  that  the  evidence  of  Flanders 
and  Saltsman,  regarding  Eisenlord's  dec- 
larations, should  have  been  received asina 
case  ot  pedigree.  Other  evidence,  of 
course,  may  be  offered  that  maybe  definite 
enough  to  be  competent,  thojigb  most  of 
what  was  offered,  other  than  that  to 
which  I  have  alluded,  was  altogether  too 
vague  to  be  admissible.  It  identified  no 
one,  and  really  amounted  to  nothing.  Al- 
though admissible,  the  evidence -is  liable 
to  grave  suspicion.  Indeed,  we  are  bound 
to  Hay  that  this  whole  case  presents  itself 
as  full  of  suspicion.  The  silence  of  the 
woman  during  all  these  years  as  to  the 
marriage,  silence  which  was  continued  un- 
til the  death  of  her  alleged  husband,  is.  in 
and  of  itself,  a  suspicious  fact.  Admis- 
sions of  a  marriage  are,  under  sucb  cir- 
cumstances, most  nuaatisfactory,  and 
open  to  grave  doubt.  If  such  declarations 
were  in  truth  ever  made,  there  are  many 
motives  which  it  Is  impossible  to  fathom, 
and  which  may  at  the  same  time  operate 
upon  an  individual,  nnd  induce  him  to 
make  an  admission  of  this  kind  when  It  is 
wholly  untrue.  Where  tbe  facts  are  of 
comparatively  recent  occarrence,  and  the 
alleged  declarations  of  tbe  deceased  are  at 
war  with  bis  known  actions  during  his 
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life,  and  where  there  was  no  cobabitatlon 
or  recognition  of  the  party  as  wife  or  hns- 
band,  it  may  be  averred  that  the  evidence 
la  to  be  looked  upon  with  very  great  dis- 
trost.  •  Still,  within  the  aathorltles,  the 
evidence  is  competent.  Under  onr  ml- 
InRS,  there  may  be  evidence  enough  in  the 
case  to  require  its  submission  to  a  Jury. 
The  judgment  roust  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  event. 
AH  concur,  Andrews  and  Finch,  J  J  ,  on 
first  two  grounds.    Quay,  J.,  absent. 


(128  N.  T.  «01) 

HOOQMAN  T.  BABKBB. 

(Court  of  Appeals  of  New  York.   June  2S,  1891. ) 
Attaohmbnt — Motion  to  Dismiss — Atfidavit. 

The  supreme  court  may  properly  refuse  a 
motion  to  dismiss  a  prior  attacmnent,  where  the 
affidavit  to  show  that  the  mover  has  a  lien  on  the 
same  property,  on  which  the  motion  is  based,  is 
made  on  information,  and  no  excuse  is  given  for 
not  procuring  the  affidavits  of  the  persons  having 
personal  Imowledge  of  the  facts.  Affirming  14 
N.  Y.  Supp.  674. 

Appeal  from  supreme  court,  general 
term,  first  department. 

Wiu.  F.  MucRae,  for  appellant.  Eugene 
K.  Sackett,  for  respondent. 

Pkb  Coriam.  The  National  Broadway 
Banlc,a8  a  subsequent  attaching  creditor, 
made  a  motion  to  set  aside  the  attach* 
luent  in  this  action.  Judge  Inorabam,  at 
the  special  term,  vacated  the  attachment, 
holding  tliat  the  affidavit  upon  whicli  it 
was  granted  did  not  show  a  cause  of  ac- 
tion against  the  defendant,  that  the  at- 
tachment obtained  by  the  banlc  was  valid, 
and  thatit  had  tbereliy  obtained  a  lien  up- 
on the  same  property  seized  by  the  attach- 
ment issued  in  this  action.  From  the  or- 
der of  the  special  term  the  plalntlfi  ap- 
pealed to  the  general  term,  and  there  the 
order  was  reversed,  three  opinions  being 
written.  Judge  Van  Brunt  agreed  witb 
Judge  Inqbaham  that  the  affidavit  upon 
which  the  attachment  in  this  action  was 
issued  did  not  show  any  cause  of  action ; 
but  he  held  that  the  affidavit  upon  which 
the  attachment  of  the  banlc  was  issued 
was  insufficient,  and  also  that  it  did  not 
appear  that  the  attachment  of  the  bank 
was  levied  upon  the  same  property  seized 
by  the  attachment  in  this  action.  Judge 
Daniels  concurred  with  Judge  Van  Bkunt 
on  the  ground  that  it  did  not  appear  that 
the  bank  had  attached  the  same  prop- 
erty seized  by  the  attachment  in  this  ac- 
tion. Judge  Lawre>ce,  writing  a  dis- 
senting opinion,  agreed  with  Judges  In- 
graham  and  Van  Brunt  that  tlie  affida- 
vit upon  which  the  attachment  in  this  ac- 
tion was  granted  does  not  show  a  cause 
of  action  in  favor  of  the  plaintiff  against 
the  defendant,  and  he  held  that  the  at- 
tachment of  the  bank  was  based  upon  a 
sufficient  affidavit,  and  that  it  appeared 
tliat  it  was  levied  upon  a  portion  of  the 
aame  property  seized  by  the  attachment 
In  this  action;  and  he  therefore  favored 
the  affirmance  of  the  order  of  the  special 
term.  From  the  decision  of  the  general 
term  the  bank  has  appealed  to  this  court. 

It  is  not  necessary  now  to  determine 
whether  the  affidavit  upon  which  the  at- 


tachment In  this  action  was  Issued  Is  suf- 
ficient. Two  of  the  Judges  of  the  general 
term  concurred  in  holding  that  it  did  not 
appear  that  the  bank  had  a  Hen  upon  the 
same  property  attached  In  this  action, 
and  that  therefore  it  had  no  standing 
which  enabled  it  to  move  to  set  auide  the 
attachment.  We  will  not  now  enter  into 
a  minute  criticism  of  the  affidavit  pre- 
sented to  the  special  term  to  show  that 
the  bank  had  a  subsequent  attachment 
lien  upon  the  property  attaclied  In  this 
action.  It  is  sufficient  that  the  affidavit  to 
prove  the  lien  was  not  satisfactory  to  the 
supreme  court.  The  facts  were  not  with- 
in the  personal  knowledge  of  the  person 
making  the  affidavit.  They  were  based 
upon  information  received  from  another 
person, and  noexcusewhatever  was  given 
for  not  procuring  the  affidavits  of  tbe  per- 
son having  personal  knowledge  of  the 
facts.  Even  if  tbe  supreme  court  could 
properly  have  taken  the  affidavit  based 
upon  information  and  belief  as  sufficient, 
it  certainly  was  not  bound  to,  and  with- 
out curamltting  any  legal  error  it  could 
refuse  to  grant  the  motion  based  upon 
such  an  affidavit.  It  is  not  for  this  court 
to  say  that  it  ought,  and  much  less  that 
It  is  not  bound,  to  be  satisfied  with  such 
an  affidavit.  We  are  therefore  of  opinion 
that  the  order  of  tbe  general  term  should 
be  affirmed,  with  <*osts.  All  concur,  ex- 
cept Finch,  J.,  absent. 


028  N.  T.  603) 

National  Broadway  Bank  in  City  of 

New  Yobk  v.  Babkkb. 
(Cowt  of  A  ppeals  qf  .  New  York.   June  38, 1891 . ) 

Attachment — Motioh  to  Dishiss — Affidavit. 
It  is  not  error  for  the  supreme  court  to 
hold  that  an  affidavit  on  which  a  motion  to  dis- 
miss a  prior  attacliment  is  based,  showing  that 
the  mover  has  attached  the  same  property,  is  in- 
sufficient, on  the  ground  that  the  affiant  had  no 
personal  knowledge  of  the  facts  stated  therein. 
Affirming  14  N.  Y.  Supp.  529. 

Appeal  from  supreme  court,  general 
term,  first  department. 

P.  Q.  Kckersoa,  for  appellant.  Wm.  F. 
M&cRae,  tor  respondent. 

Per  Curiam.  The  plaintlH  in  this  action 
obtained  an  attachment  against  the  prop, 
erty  of  the  defendant,  and  the  Mattson 
Bubber  Company,  a  subsequent  attaching 
creditor,  made  a  motion  to  set  the  piior 
attachment  aside,  and  that  motion  was 
denied  at  the  special  term.  The  rubber 
company  then  appealed  to  the  general 
tprni,  and  there  the  order  of  the  special 
term  was  affirmed.  It  appears  from  the 
opinion  of  Judge  Daniels  at  the  general 
term  that  tbe  order  of  the  special  term 
was  affirmed  on  the  ground  that  the  mov- 
ing papers  did  not  show  that  the  rubber 
company  had  acquired  any  Hen  by  attach-' 
meat  upon  the  same  property  seized  by 
the  attachment  Issued  in  this  action.  The 
affidavit  upon  which  the  motion  was 
based,' which  was  presented  to  tbe  special 
term  for  the  purpose  of  showing  that  the 
rubber  company  had  attached  the  same 
property  seized  under  the  prior  attach- 
ment, was  held  to  l>e  insufficient,  becaose 
the  affiant  did  not  have  personal  knuwl- 
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of  the  facta  stated  therein.  Without 
boTding  that  the  supreme  court  could 
not  In  its  discretion  have  accepted  the  iffl- 
davit  as  sufficient.  It  did  not  commit  any 
legal  error  in  refusing  to  accept  it,  and  in 
denying  the  motion  upon  that  ground. 
The  order  should  be  altirmed,  with  costs. 
All  concur,  except  Finch,  J.,  absent. 


(127  N.  T.  JO) 

Stoddard  et  a/,  t.  Village  of  Saratoga 
Springs. 

(Court  of  Appeals  of  New  York,  Second  Diota- 
ion.    June  2, 1891.) 

HmnoiPAi.  OoRPoRATioss — Depbctitb  Sewers. 
A  municipal  corporation  which  has  power 
to  construct  sewers  in  its  streets  is  liable  for  so 
improperly  locating  and  constructing  the  outlet 
to  a  sewer,  which  is  principally  located  along 
the  streets,  as  to  discharge  the  sewage  on 
plaintiff's  premises,  though  the  lower  portion  o( 
the  sewer,  including  the  outlet,  is  located  on  pri- 
vate grounds,  and  though  the  munloipalit;  had 
no  auuorlty  to  construct  a  sewer  there,  and  had 
no  control  over  such  portion.  Affirming  i  N.  T. 
Supp.  746. 

Appeal  from  Judgment  entered  upon  or- 
der of  the  general  term  of  the  supreme 
court  in  the  third  judicial  department, 
affirming  a  Judgment  entered  on  the  re- 
port ol  a  referee  in  favor  of  the  plaintiQs. 

The  purpose  ol  the  action  was  tu  perpet- 
ually enjoin  the  defendant  from  casting 
the  sewage  from  what  was  known  as  the 
"  Harrison-Street  Sewer  "  onto  the  prem- 
ises of  the  plaintiffs,  and  to  recover  dam- 
ages for  the  Injury  alleged  to  have  result- 
ed to  them  from  such  cause.  The  referee 
found  that  in  187A  the  defendant,  through 
its  board  of  trustees,  constructed  a  public 
sewer  in  the  village,  from  the  intersection 
of  Walton  and  Lawrence  streets,  along 
the  latter  street  to  and  across  Church 
street,  to  and  along  Harrison  street  a  dls* 
tance  of  about  1,500  feet,  to  Division 
street;  thence  through  private  grounds  of 
the  United  States  Hotel  and  Marvin  and 
Benedict  lot  to  Waterbnry  brook,  which 
ran  through  the  plaintiffs'  premises. 
That,  along  the  line  of  the  sewer,  connec- 
tion with  it  was  from  houses,  and  street- 
basins  were  provided  to  take  into  it  sur- 
face water  and  street  washings.  These 
connections  and  basins  resulted  In  taking 
into,  and  which  passed  through,  the  mew- 
er,  filthy  water  and  obnoxious  substances 
from  streets,  houses,  etc.,  onto  the  plain- 
tiffs' premises,  there  producing  a  nuisance, 
and  the  injurious  consequences  com- 
plained of  by  them.  By  chapter  673, 
Laws  1871,  provision  was  made  by  which 
a  main  sewer  could  be  constructed  in  the 
village  of  Saratoga  Springs,  the  expense 
of  which  to  be  eventually  paid  by  assess- 
ment upon  the  taxable  property  of  the 
village;  also  for  putting  in  lateral  sewers 
connecting  with  it,  to  be  charged  by  as- 
sesHment  upon  those  benefited  by  them; 
and  for  permission  to  owners  of  adjacent 
real  estate  to  connect  private  sewers  or 
drains  with  them.  By  chapter  271,  Laws 
1874,  after,  by  the  first  and  second  sec- 
tions, repealing  and  amending  the  first 
section  of  the  previous  act,  further  pro- 
vision was  made  relative  to  the  construc- 
tion of  and  relating  to  sewers  in  the  vil- 
lage by  sections  3,  4,  5,  and  6,  as  follows: 


"Sec.  8.  Whenever  a  majority  of  the  own- 
ers or  occupants  of  premises  upon  any 
street  or  streets,  or  any  section  or  por- 
tion of  any  street  or  streets,  in  said  vil- 
lage, shall  petition  the  board  nf  trustees  of 
said  Tillage  to  lay  a  sewer  along  said 
street  or  streets,  or  any  section  orportion 
of  said  street  or  streets,  clearly  designat- 
ing by  maps  or  other  proper  description 
accompanying  said  petition  the  portion 
of  said  street  or  streets,  and  the  distance 
thereon,  and  the  desired  coarse  of  socb 
sewer,  and  that  said  sewer  be  connected 
with  the  creek  or  main  sewer  at  a  point 
to  be  designated  in  said  petition,  then  the 
board  of  trustees  of  said  village  are  here- 
by authorixed  and  empowered  to  grant 
the  request  of  said  petitioners,  and  to 
cause  a  sewer  to  be  laid  along  such  street 
or  streets,  or  section  of  street  or  streets, 
as  set  forth  In  said  petition,  and  connect 
the  same  with  the  creek  or  main  sower. 
Said  board  of  trustees  may  cause  the 
proper  surveys,  maps,  plans,  and  profiles 
to  be  made  of  said  proposed  sewer,  and 
filed  with  said  board.  Sec.  4.  Whenever 
any  petition,  as  herein  specified,  shall  be 
granted  by  said  board  of  trustees,  said 
board  shall  cause  such  sewer  to  be  con- 
structed of  such  materials  and  dimensions 
as  they  may  adopt  after  proper  consider- 
ation. Said  board  shall  cause  plans  and 
specifications  of  such  sewer  to  be  pre- 
pared, and  shall  give  at  least  one  week's 
notice,  daily,  in  a  daily  newspaper  nub- 
lished  in  said  village,  where  such  plans 
and  specifications  can  be  seen  and  ex- 
amined, and  shall  in  such  notice  invite 
sealed  proposals  for  the  construction  of 
sucn  sewer,  to  be  presented  to  the  clerk 
u(  the  board.  At  the  end  of  the  time  speci- 
fied in  said  notice  the  board  of  trustees 
sliall  convene,  and  open  said  propsals, 
and  sliall  award  the  contract  for  the  con- 
struction of  said  sewer  to  the  lowest  re- 
sponsible bidder.  Before  awarding  any 
contract  for  the  construction  of  such  sew- 
er, the  contractor  shall  execute  to  the  vil- 
lage of  Saratoga  Springs,  In  such  furni  and 
manner  as  such  board  shall  prescribe,  an 
undertaking  or  bond  in  tlie  sum  of  at 
least  twice  the  amount  of  the  aggregate 
of  such  contract  price,  with  two  sureties, 
who  shall  duly  justify,  conditioned  For  the 
faithful  performance  of  the  contract  and 
the  proper  construction  of  such  sewer.  In 
conformity  with  the  plans  and  specifica- 
tions adopted  by  said  board  of  trustees. 
Sec.  6.  The  cost  of  constructing  such  sew- 
er shall  be  assessed  by  the  board  of  trus- 
tees upon  the  property  adjoining  said 
sewer,  and  such  other  property  wliich 
isaid  board  may  deem  to  be  benefited  by 
.said  sewer,  or  may  at  any  time  enjoy  the 
use  of  said  sewer,  said  board  being  guided 
in  making  such  assessment  by  the  valua- 
tion of  the  property  assessed  as  the  same 
shall  appear  upon  the  village  assessment- 
roll  at  the  time  of  such  assessment ;  and 
said  board  of  trustees  shall  have  power 
to  enforce  collection  of  such  assessments 
in  the  same  mauner  as  other  taxes  are 
collected  in  said  village.  But  in  no  case 
shall  the  property  known  as  'Congress 
Spring  Park 'be  assessed  fur  lateral  sewers 
so  long  as  such  property  shall  remain  a 
park,  and  does  not  ase,  and  is  not  benefit- 
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ed  by,  snch  sewer.  Sec.  0.  Said  trantees 
shall  prescribe  rules  for  the  use  of  such  sew- 
ers, and  shall  have  power  to  prevent  any 
excavatons.  In  streets,  or  otherwise, which 
shall  Injare  or  Interfere  with  the  use  of 
such  sewers;  and,  in  case  any  such  sewer 
shall  require  repairs,  said  trustees  shall 
uiakR  the  same,  and  charge  and  assess  the 
cost  thereof  upon  the  property  enjoying 
the  use  of  the  same.  In  like  manner  as  the 
cost  of  constructing  the  same  was  as- 
sessed and  collected. "  The  referee  deter- 
mined that  the  plaintiffs  were  entitled  to 
both  injunctive  relief  and  damages,  which 
he  assessed. 

Edgur  T.  Brackett,  for  appellant.  John 
L.  Hennlng,  tor  respondents. 

Bradley,  J.,  (after  stat/fl;?  the  facts  as 
above.)  The  lending  proposition  urged 
on  the  part  of  the  d^endant  is  that  the 
sewer  in  question  is  not  a  public  one,  and 
that  the  defendant  is  neither  chargeable 
with  its  construction  nor  liable  for  its 
consequences.  The  defendant  has  for  many 
years  been  a  ronnicipal  corporation.  And 
by  reference  to  Laws  1874,  c.  271,  It  will  be 
seen  that  upon  the  granting  by  the  board 
of  trustees  of  a  petition,  etc.,  made  in  con- 
formity with  the  provisions  of  the  act,  it 
Is  made  its  duty  to  cause  the  sewer  asKed 
for  to  be  constructed,  and  after  taking 
the  requisite  preliminary  procee<llngR  to 
award  the  contract  for  the  work  and  take 
security  tor  its  performance.  Id.  §§3,  4. 
The  construction  of  a  sewer  is  not  only 
to  be  in  accordance  with  the  plans,  etc., 
prepared  by  the  direction  of  the  board, 
but  the  trustees  are  to  prescribe  rules  for 
Its  use,  and  when  repairs  are  required  to 
make  them,  (Id.  §  6;)  and  the  cost  of  con- 
struction is  to  be  realized  by  assessment 
upon  the  property  benefited,  enforced  In 
the  mauner  other  taxes  are  collected  In 
the  village,  (Id.  §  5.)  This  could  not  law- 
fully he  done  tor  work  of  a  mere  privnto 
nature.  The  purpose  of  sewers  so  con- 
structed is  thns  necessarily  characterized 
as  public,  and  the  power  ia  legitimately 
vested  in  the  corporation  to  accomplish  it 
in  the  manner  authorixed  by  the  statute. 
It  appears  by  the  petition  and  proceed- 
ings following  it  that  the  design  was  to 
construct  the  sewer  in  question  pursuant 
to  the  provisions  of  the  act  of  1874.  It  is, 
however,  nrged  that  it  was  not  author- 
ized by  or  constructed  in  conformity  with 
the  provisions  of  that  act,  because  within 
the  proposed  line  of  it  as  described  in  the 
petition,  and  on  which  it  was  located, 
was  embraced  private  lands.  It  ia  true 
that  the  distance  of  about  500  of  the  2,000 
feet  of  the  line  of  sewer  as  given  by  the 
petition,  and  as  constructed,  was  not  In 
any  street,  but  through  private  grounds, 
with  the  consent  of  the  owners.  The 
statute  provides  only  for  laying  sewers 
along  the  streets  of  the  village;  and  there 
is  no  provision  in  the  last-mentioned  act 
to  appropriate  lands  elsewhere  other  than 
for  the  purposes  of  the  main  sewer  men- 
tioned in  the  second  section.  It  uiny  be 
that  the  board  of  trustees  exceeded  its  an- 
thority  lo  granting  the  petition,  and  In 
departing  from  the  lines  of  the  streets  aft- 
er laying  the  sewer  1,500  feet  in  them,  and 
constructing  it  through  private  grounds 


the  other  500  feet  to  its  outlet  in  Walworth 
street.  In  the  view  taken,  that  question 
is  not  necessarily  here  for  determination. 
For  the  purpose  of  enforcing  assessments 
to  pay  the  cost  of  the  work,  it  was  essen 
tial  that  the  proceedings  should  have  been 
had  in  substantial  conformity  with  the 
provisions  of  the  statute  from  which  was 
derived  the  municipal  authority  to  do  that 
which  was  sought  to  be  accomplished. 
The  present  case  is  not  dependent  for  its 
support  upon  the  regularity  of  the  pro- 
ceedings of  the  village  authorities,  but  is 
to  cha'-ge  the  corporation  with  liability 
for  the  consequences  of  a  work  alleged  to 
have  been  performed  In  a  negligent  or  Im- 
proper manner.  If  it  were  ii/tni  r/ne;s  in 
such  sense  as  not  to  be  within  the  6cope 
of  the  corporate  powers  of  the  defendant, 
the  latter  would  not  be  answerable  for 
the  consequences  resulting  from  it,  al- 
though the  persons  causing  the  work  to 
be  done  were  its  officers  or  agents,  and 
assumed  toactas  such  In  doing  it.  Mayor 
V.  Cunliff,  2  N.  Y.  165,  Smith  v.  City  of 
Rochester,  76  N.  Y.  506.  But  that  is  not 
the  situation  presented  here.  It  was  le- 
gitimately within  the  corporate  power  of 
the  defendant  to  construct  sewers;  and  it 
may  bo  that  in  attempting  to  execute  it 
the  constituted  authorities  went  to  some 
extent  beyond  the  authority  conferred  up- 
on the  corporation,  and  them  as  its  offi- 
cers. The  referee  has  found  that  the  trus- 
tees were  not  chargeable  with  wala  gdes. 
It  may  therefore  be  assumed  that  the  gen- 
eral purpose  was  to  execute  the  power 
vested  inthe  municipal  corporation,  which 
they  represented  in  causing  the  work  to 
b<)done;  and,  thus  acting,  the  defendant 
may  be  chargeable  with  the  injnry  to  oth- 
ers reenltlng  from  their  failure  to  prop- 
erly perform  the  duty  which  they  assumed 
to  discbarge,  although  it  may  have  been 
occasioned  by  Irregularity  or  acts  on  tlieir 
part  in  excess  of  authority.  2Dill.  Mun. 
Corp.  §  769;  Id.  (4th  Ed.)  §  971 ;  Lee  v.  Vil- 
lage of  Sandy  Hill.  40  N.  Y.  442;  Turnpike 
Co.  V.  City  of  Buffalo,  58  N.  Y.  689;  Thayer 
V.  City  of  Boston,  19  Pick.  611 ;  Hawks  v. 
Cbarleniont,  107  Mass.  414.  It  may  be  ob- 
served that  the  sewer  was  constructed 
three-quarters  of  its  length  along  certain 
streets  in  the  village;  and  the  referee  has 
awarded  such  damages  only  as  he  found 
was  occasioned  by  sewage  which  entered 
the  sewer  along  the  streets.  This  evident- 
ly was  done  upon  the  theory  that  the  por- 
tion ct  it  not  laid  along  the  streets  was 
not  necessarily  under  tlie  control  of  the 
corporation.  This  portion  through  the 
private  lands  had  the  effect  to  convey  the 
sewage  from  the  other  parts  of  it  in  the 
streets  to  its  outlet,  thus  causing  the  in- 
jury produced  by  It.  It  is  unnecessary, 
for  the  purposes  of  this  review,  to  con- 
sider the  corporate  relation,  other  than 
in  that  aspect,  to  such  portion  of  the 
sewer.  The  sewer  within  the  streets  was 
certainly  under  the  control  of  the  defend- 
ant. And  one  of  its  purposes  was  to  take 
into  it,  and  thence  to  its  outlet,  whatever 
WHS  conducted  into  It  by  means  of  lateral 
drains  and  sewers  from  bouses, etc.,  along 
its  line;  and  the  defendant  was  liable  to 
the  plaintiffs  for  so  improperly  providing 
or  locating  the  outlet  as  to  cause  the  sew. 
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age  to  pass  from  It  onto  their  premlBes. 
Nuunan  v.  City  of  Albanv,  79  N.Y.  470; 
Cliapman  v.  City  of  Rochester,  110  N.  Y. 
273, 18  N.  E.  Rep.  88.  Berereiice  Ib  made  by 
counsel  to  Seaiinff  v.  Village  of  Saratoga 
Spring,  89  Hnn,  307. 110  N.  Y.  643, 17  N.  £. 
Rep.  873;  but  that  case  has  nu  necessary 
application  to  the  one  at  bar.  There  the 
pipe  which  conducted  the  sewage  into 
the  plaintifl's  lot  was  laid  on  her  own 
land  by  her  consent  or  request;  and  she 
was  at  liberty  to  take  It  up,  and  thus 
remove  the  cause  of  bercomplalut.  What- 
ever view  may  be  talcen  of  the  relation  of 
the  corporation  to  the  lower  portion  of 
the  sewer,  the  defendant  is  using  It  as  a 
conduit  to  carry  the  sewage  from  the 
sewer  laid  along  Its  streete  to  the  outlet, 
and  the  only  outlet  provided  for  Its  dis- 
cliarge.  No  other  question  seems  to  re- 
quire the  expression  of  consideration. 
The  judgment  should  be  affirmed.  All 
concur,  except  PoTTBn,  J.,  not  voting. 


(U«  N.  T.  46«) 

Redfirld  v.  Rkdfikld  et  s7. 
ICouTt  of  Appeali  of  New  York.    June  2, 1891.) 

Wnxs—  CoKSTBUcTioN—  Devisb  Bubjbot  to 
Annuitt. 
Testator,  by  article  8  of  his  will,  devisee 
certain  property  to  his  cbildren,  M.,  J.,  and  L., 
"and  said  premises  and  said  le^tees  *  •  • 
are  hereby  charged  with,  and  their  legacy  and 
bequest  is  made  subject  to, "  an  annuity  to  tes- 
tator's wife  in  lieu  of  dower.  By  codicil  1  tes- 
tator struclc  out  the  names  of  J.  and  L.,  leaving 
tbe  property  "subject  to  the  same  provisions! and 
conditions  as  in  said  article  contained,  to  be 
kept  and  performed  by  said  M.  alone. "  By  a 
later  codicil  testator  provided  that  "I  further 
alter  article  third  in  my  said  will, "  so  as  to 
leave  the  property  in  question  to  11.  and  L.  as 
tenants  in  common.  Held,  that  the  annuity  to 
testator's  wife  was  a  lien  on  the  property  in  the 
hands  of  H.  and  L. ,  and  that  M.  was  personally 
liable  for  such  annuity.  AfDrming  12  N.  Y. 
Bupp.  881. 

Appeal  from  supreme  court,  general 
term,  fourth  department. 

Itouls  MHrsball,  for  appellants.  Wm.  G, 
Tracy  and  W.S.  Andrews,  for  respondent. 

'  'Bbign.  J.  Tbe  will  of  Lewis  H.  Bed- 
field,  admitted  to  probate  In  thd  year  1882, 
devised  to  bis  two  daughters,  Margaret 
T.  Smith  and  Jane  L.  Redfleld,  and  his 
sou,  Lewis  H.  Redfleld,  Jr.,  a  block  or 
store  In  Syracuse  "to  have  and  to  hold 
tbe  same  as  joint  tenants,  and  If  either 
shall  die,  then  the  iucerest  of  tlie  one  so 
dying  will  go  to  the  survivor  or  survivors, 
and  the  said  premises  and  said  legatees  or 
their  survivor  or  survivors  are  hereby 
cbarge<l  with,  and  this  legacy  and  bequest 
is  made  subject  to,  tbe  payment  to  my 
wife,  Mrs.  Anna  Maria  Kedfield,  of  |150 
quarter  yearly,  from  my  death  during  her 
uataral  life.  If  she  shall  execute,  acknowl- 
edge, and  deliver  to  my  executors  a  prop- 
er release  of  her  right  of  dower  and  inter- 
est in  my  real  estate;  and  this  provision 
for  her  is  hereby  declared  to  be  in  full  dis- 
charge of  such  right  of  dower,  and  also  in 
discharge  of  my  agreement  to  pay  her  f400 
annually,  and  of  all  undertakings  and  ob- 
ligations on  my  part  for  her  benefit  or 
support,  and  of  all  her  interest  In  my 
property  or  estate."    Many  yeara  prior 


to  the  date  of  this  will,  May  16, 1874,  the 
testator  and  his  wife,  referred  to  In  this 
provision,  had  separated.  By  a  codicil, 
dated  April  25, 1877,  the  above  provision 
of  the  will  was  changed  by  the  use  of  these 
words:  "Strikeout, and  I  revoke, from  the 
second  and  third  lines  in  article  third  in 
said  win  these  words,  'and  Jane  L.  Red- 
fleld, and  to  my  son,  Lewis  Hamilton, 
Jr.,'  BO  that  tbe  legacy  and  bequest  in 
said  article  will  be  to  my  said  daughter 
Margaiet,  and  not  to  her  and  to  said 
JaneL.  and  Lewis  Hamilton,  aud  yet  sub- 
ject to  the  same  provisions  and  conditions 
as  In  said  article  contained  to  be  left  and 
performed  bynaid  Margaret  alone,  instead 
of  my  three  children,  as  la  said  article 
contained.  And  ray  daughter  Margaret 
la  further  required  to,  and  she  will,  as- 
sume and 'pay  to  or  for  the  benefit  of  my 
sou  Lewis  H.  Redfleld'  the  sum  of  f75 
quarter  annually  from  the  proof  of  my 
will,  and  for  tbe  term  of  twelve  years,  or 
only  till  his  death,  if  he  shall  die  within 
that  time."  By  another  codicil,  dated 
July  14, 1881,  a  further  change  was  made, 
as  follows;  "I  further  alter  article  third 
of  my  said  will,  and  article  third  of  my 
codicil  of  25th  April,  1877.  by  and  I  hereby 
will  and  devise  to  said  Margaret  T.  Smith 
and  Lewis  H.  Redfleld  equally,  and  as  ten- 
ants in  common,  the  store  and  lot  therein 
described :  •  •  *  and  the  said  Marga- 
ret is  released  from  paying  to  said  Lewis 
H.  and  bis  heirs  the  payments  therein 
provided."  After  the  death  of  the  testa- 
tor. In  1882,  Mrs.  Smith  and  Lewis  H.  Bed* 
field,  the  two  cbildren  named  in  the  last 
codicil,  went  into  poBxessIon  of  the  prem- 
ises as  tenants  In  common, bat  never  paid 
anything  to  the  widow  In  fulfillment  of 
the  condition  providing  for  an  annuity  or 
otherwise.  She  died  In  1888,  and  her  ad- 
ministrator presented  a  claim  for  the  an- 
nuity, which  was  Ignored.  To  enforce 
that  claim  this  action  was  brought,  re- 
sulting In  a  judgment  for  the  plaintiff,  de- 
creeing that  the  annuity  to  Mrs.  Bedfleld, 
specified  in  Mie  original  will,  was  a  charge 
upon  the  real  estate,  aud  that  there  was 
due  thereon  $3,834,  with  interest  thereon 
from  October  4,  1890,  and  a  sale  of  the 
premises  was  ordered  for  the  satisfaction 
of  this  claim,  and  Mrs.  Smitb  was  ad- 
judged liable  to  pay  any  deficiency  arising 
upon  such  sale.  It  appeared  that  In  the 
year  1883,  and  after  the  will  bad  been  ad- 
mitted to  probate,  the  widow  executed 
and  delivered.  In  compliance  with  the  will, 
to  the  executors  of  her  husband,  a  releai>e 
of  her  dower,  and  of  all  interest  In  the 
real  estate  of  which  her  husband  died 
seised,  as  performance  on  her  part  of  the 
condltionfl  on  which  the  annuity  men- 
tioned In  the  will  was  payable  to  her. 
The  question  Is  one  of  construction,  in- 
volving the  Intention  of  the  testator  as  to 
the  obligation  of  the  persons  who  took 
the  store  under  his  will,  aud  the  liability 
of  the  land  itself  for  the  payment  of  the 
annuity  to  the  widow.  Mm. Smith,  whose 
Interest  In  the  real  estate  is  bound  by  the 
judgment,  and  who  has  been  adjudged  lia- 
ble to  pay  any  deficiency,  has  not  ap- 
pealed; but  her  brother,  Lewis  H.,  and 
parties  claiming  under  his  title,  have.  In 
their  behalf  it  is  urged,  with  much  ingena- 
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Ity,  that  as  the  testator,  in  framing  the 
codicil  last  quoted,  omitted  all' reference 
to  the  condltloDB  npoD  which  the  store 
was  devised  In  the  original  will  and  In  the 
earlier  codicil,  he  must  be  deemed  to  have 
devised  it  absolutely  free  and  clear  from 
the  charge  of  the  annuity  *o  his  wife;  or 
then,  there  being  no  liability  in  terms  im- 
posed by  the  last  codicil  upon  Lewis  H. 
Kedfield,  Mrs.  Smith  and  her  Interest 
alone  are  cb^Tged.  It  is  clear  that  the 
testator,  by  the  third  clause  of  his  will. 
Intended  to  devtsp  the  land  to  his  three 
children  jointly,  subject  to  the  payment 
of  the  annuity.  He  also  used  words  ap- 
propriate to  charge  the  devisees  personal- 
ly, but  they  would  be  so  bound  without 
them,  upon  acceptance  of  thegltt.  Brown 
V.  Knapp,  79  N.  Y.  136;  Gridley  v.  Gridley, 
24  N.  Y.  1.30;  Busbnell  v.  Carpenter,  28 
Hun,  1»,  affirmed  92.  N.  Y.  270;  Larkln  v. 
Mann,  58  Barb.  2R7.  The  same  intention 
Is  carefully  preserved  and  clearly  ex- 
pressed In  the  codicil  of  April  25, 1^77.  The 
daughter  Jane  L.  and  the  son,  Lewis  H., 
are  dropped  out  as  devisees  of  this  specific 
real  estate,  and  the  daughter  Murgaret 
made  the  sole  devisee,  subject  to  the  annu- 
ity, which  Is  retained,  and  subject  to  an 
additional  charge  ot  fSOO  per  year  in  fa- 
vor of  Lewis  H.  from  the  time  of  proof  of 
the  will  and  during  12  years,  or  for  life,  in 
case  he  died  before  the  expiration  of  that 
period.  It  it  was  the  intention  of  the  tes- 
tntor,  when  executing  the  codicil  ot  July 
14, 1881,  to  devise  the  store  to  two  of  his 
children  free  from  the  Hen  and  incum- 
brance ot  the  annuity,  there  could  be  no 
reason  tor  retaining  the  codicil  of  April  25, 
1877.  The  final  intent  which  the  argu- 
ment for  the  appellants  attributes  to  the 
testator  wonld  render  that  codicil  utterly 
useless  and  meaningless,  and  yet  the  lan- 
euage  used  indicates  bis  intention  to  modi- 
fy, but  not  to  revoke  it  entirely.  He  says, 
"I  further  alter  article  third  in  my  said 
will,  and  article  first  in  my  codicil  of  26th 
April,  1877."  etc.;  thus  manifesting  the 
intention,  as  it  seems  to  us,  to  retain  both 
of  the  provisions  referred  to  for  certain 

Enrposes.  He  was  still  separated  from 
Is  wife.  No  new  provision  was  made  for 
her,  and  it  Is  scarcely  reasonable  to  sup- 
pose, under  all  the  circumstances,  that  the 
provision  in  the  will  aud  enrlier  codicil, 
which  was  to  furnish  the  consideration 
tor  a  release  ot  her  dower,  and  was  to  be 
n  substitute  tor  his  obligation  to  pay  her 
f400  per  year,  was  entirely  abandoned. 
Such  u  radical  change  in  the  scheme  of  the 
testator  would  naturally  be  expressed  in 
clear  terras.  He  used  no  languaj^e,  how- 
ever, indicating  an  intent  to  change  the 
provision  for  an  annuity,  or  to  sabstitute 
anything  else  in  Its  place;  and  it  Is  a  gen- 
eral rule  that  a  codicil. will  not  operate  as 
a  revocation  of  previous  testamentary 
provisions  beyond  the  clear  import  of  its 
language.  Wetmore  v.  Parker,  52  N.  Y. 
4G2:  1  Redt.  Wills,  362,  and  note;  1  Jarm. 
Wills,  160,  note  2;  WiUson  v.  Willson,  8 
Cow.  56.  Margaret  was  relensed  from  the 
payment  ot  $300  per  year  to  her  brother, 
and  ft  is  reasonable  to  conclude  that  If 
the  testator  intended  to  release  her,  or  the 
land  devised  to  her,  from  any  other  bur- 
dens imposed  by  previous  pro  visions,  such 


intention  would  have  been  as  clearly  ex- 
pressed. This  is  In  accordance  with  the 
rule  that  as  expressed  intention  to  make 
a  change  in  a  will  in  one  particular  nega- 
tives by  Implication  an  Intention  to  alter 
it  in  any  other  respect.  Wetmore  v. 
Parker,  supra ;  Quiucy  v.  Rogers,  8  Cush. 
291.  When  the  sou,  Lewis  H.,  accepted 
the  devise  to  him  and  Margaret  jointly, 
be  became,  as  we  have  seen,  personally 
liable  for  a  share  of  the  burden,  and  his 
Interest  in  the  land  also  became  charged. 
As  the  value  of  the  property  Is  much  mare 
than  the  charge  in  favor  of  the  plaintiff, 
and  as  Mrs.  Smith  does  not  complain  in 
regard  to  the  provision  In  the  judgment 
tor  payment  by  her  of  any  deficiency  after 
the  sale.  It  Is  plain  that  the  Judgment  is 
as  favorable  to  the  son  as  the  facts  will 
warrant.  Weperceive  no  good  reason  for 
holding  that  his  share  of  the  land  is  re- 
lieve<l  from  the  annuity  in  case  the  testa- 
tor Intended  to  retain  It  all;  and  on  that 
point  the  better  construction  of  the  lan- 
guage of  the  testator  Is  that  the  land  Is 
devised,  nitder  the  last  codicil,  to  the  two 
children  named,  subject  to  the  annuity, as 
It  was  to  the  three.  In  the  third  clause  oi 
tbewill.  Thejudgment should  beaflirmed, 
with  costs.  All  concnr,  except  Ruokk,  C 
J.,  and  Andbbwb,  J.,  not  voting,  and 
Ghat,  J.,  absent. 


(126  N.  T.  597) 

McArtbur  t.  Gordon  et  al. 

{Court  of  Appeals  of  New  York.    June  2, 1891.) 

DbCLARATION  op  TrOST — V AUDIT! — ^Bkbach — 

Damaoss. 

1.  O.,  the  grantee  of  a  farm,  shortly  after 
the  death  of  the  grantor  executed  and  rec<»:ded  an 
iDstniment  reciting  "that,  because  of  certain 
real  estate  duly  conveyed  to  me  by"  the  grantor, 
"I  do  •  •  •  hereby  consider  myself  •  •  • 
holden  and  firmly  bound  to  appropriate  *  •  • 
for  the  comfortable  support  of  L>. , "  a  son  of  the 
grantor,  of  unso.uid  mind,  "during  bis  life,  all 
the  rents,  after  deducting  necessary  expenses, 
of  said  real  estate ;  or,  if  said  real  estate  should 
be  sold,  the  proper  maintenance  in  board  and 
clothing  shall  be  a  first  lien  upon  said  real  es- 
tate during  the  life  of  said  L.  The  subscriber 
to  this  bond  distinctly  asserts  that  its  obliga- 
tions on  him  are  limited  to  the  rents  of  said  real 
estate,  or  to  the  interest  on  the  purchase  money, 
should  said  real  estate  be  sold. "  Held,  that  the 
instrument  constituted  a  declaration  of  trust, 
and  it  Is  not  material  that  the  declaration  was 
not  contemporaneous  with  the  deed  to  O. 

2.  Subsequently  Or.  conveyed  the  farm  to  D., 
subject  to  the  conditions  that  D.  "shall  provide 
and  furnish  L., "  during  his  life,  "suitable  cloth- 
ing, food,  and  necessary  lodging,"  etc.  "The 
support  and  maintenance  of  the  said  L.,  as 
aforesaid,  shall  constitute  and  remain  an  inde- 
feasible lien  ou  the  premises  hereby  conveyed.  " 
O.  took  a  mortgage  and  bond  for  the  purchase 
money,  with  similar  covenants  for  support.  D. 's 
agre^  support  was  to  be  furnished  L.  upon  the 
premises.  D.  offered  him  such  support,  but  he 
refused  It,  and  wandered  about  until  others  took 
charge  of  him.  D.  paid  G.  the  interest  on  the 
purchase  money  as  it  accrued,  but  nothing  was 
ever  applied  from  the  interest  or  the  income  of 
the  farm  to  L.  's  support.  Held,  that  there  was 
a  breach  of  the  trust  on  the  part  both  of  G.  and 
D. ,  for  which  they  are  liable  to  the  beneficiary. 

8.  It  Is  incompetent  for  O.  to  make  any 
agreement  with  1).  whereby  the  terms  of  the 
trust  should  be  in  any  wise  diminished,  or  its 
performance  made  to  depend  upon  a  new  condi- 
tion, as  that  the  support  should  be  tumisbed 
only  on  the  premises. 
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i.  The  parties  ta  Interest  being  agreed  that 
tlOO  per  annum  would  be  a  sufficient  sum  fpr 
the  support  of  L.,  judgment  should  be  given  for 
9100  a  year  from  the  date  when  the  trustee  failed 
to  support  li.,  with  interest  on  each  sum,  to  be  a 
charge  on  the  land,  and,  if  that  is  insumclent  to 
pay  the  same,  any  deficiency  to  be  paid  by  D., 
or,  if  he  is  unable  to  pay  it,  by  O. 

Modifying  and  affirming  4  N.  Y.  Supp.  681. 

Eabl,  J,,  dissenting. 

Appeal  from  sapreme  court,  general 
term,  third  department. 

WestfHilJt  Whitcomb,  for  appellants.  Job 
G.  Sherman,  {Matthew  Hale,  of  counBel,) 
for  respondent. 

RuoER,  C.  J.  This  action  is  broogbt  on 
behalf  of  Ebenexer  Larmouth,  a  lunatic, 
atsainst  the  defendant  Gordon  and  his 
grantee,  upon  a  declaration  of  trust  exe- 
cuted by  Gordon  for  the  benefit  of  said 
Larmouth,  to  enforce  the  trust,  and  re- 
cover the  rents  and  profits  of  the  trust 
property  claimed  to  have  been  mlsappro- 
pHated  by  the  defendants.  Thecomplaint 
proceeded  upon  the  theory  that  the  de- 
fendants had  neglected  to  execute  the  do- 
tles  of  the  trast,  and  had  appropriated  to 
their  own  use  the  Income  of  the  trust 
property.  Instead  ol  applying  it  to  the 
maintenance  and  support  of  its  benefi- 
ciary, as  provided  by  the  trust.  This  case 
has  been  the  occasion  of  some  difference 
of  opinion  in  the  court  as  to  the  proper 
construction  to  be  given  to thedeclaratlon 
of  trust,  and  now  comes  before  us  upon 
a  reargument.  This  disagreement  has 
arisen  as  much,  I  think,  from  the  diver- 
gent views  taken  of  the  facts  by  the  vari- 
ous members  of  the  court  as  from  any  dif- 
ference between  us  as  to  the  rules  of  law 
applicable  to  them.  A  more  elaborate 
statement  oi  the  leading  facts,  as  they  ap- 
pear from  the  flndlngs  of  the  trial  I'ourt, 
as  well  as  from  the  undisputed  evidence, 
will  tend  more,  I  think,  to  dissipate  mis- 
conception and  harmonize  our  views  than 
any  other  mode  of  treating  the  case. 
Stated  in  tlieir  chronological  order,  they 
are  as  follows :  In  the  year  1876  one  Ellis 
McDonal,  an  unmarrrled  woman  of  the 
age  of  90  years,  owned  and  resided  upon 
a  farm  of  about  45  acres  In  the  town  of 
Jackson,  Washington  county,  having  no 
other  property  of  any  material  value. 
Her  only  son,  then  of  the  age  of  about  66 
years,  a  harmless  lunatic,  resided  with 
her, and  bad  so  lived  with  her  on  the  farm 
for  many  years.  The  farm  was  worth 
about  {3,000,  and  its  annual  rental  value, 
exclusive  of  taxes,  was  about  9175.  In  the 
year  1873  Miss  McDonal  executed  a  will  by 
which  she  devised  all  her  property,  both 
real  and  personal,  in  trust  to  her  execu- 
tors to  receive  the  rents  and  profits  there- 
of, and  apply  them  to  the  use  of  her  son, 
Ebenezer  Larmouth,  during  his  natural 
life,  with  remainder  t(»  her  pastor  and 
friend,  the  Rev.  Henry  Gordon.  On  Octo- 
ber 16, 1874,  Miss  McDonal  executed  and 
delivered  to  Gordon  a  warranty  deed  of 
such  premises  for  the  consideration,  ex- 
pressed in  the  deed,  "of  one  dollar  and 
other  valuable  consideration  to  her  duly 
paid,"  which  deed  was  duly  recorded  Octo- 
ber 22,  1874,  in  the  clerk's  office  of  Wash- 
ington county.    Miss  McDonal  died  March 


8, 1876,  having  lived  upon  and  retained 
possession  of  the  farm  until  that  time,  and 
leaving  her  son  in  possession  thereof.  On 
April  19, 1876,  Gordon  executed  an  instru- 
ment in  writing,  which  he  en  used  to  be  re- 
corded in  the  clerk's  office  of  Washington 
county,  reading  as  follows:  "Know  all 
men  by  these  presents,  that  because  of  cer- 
tain real  estate  duly  conveyed  to  me  by 
Ellis  McDonal,  late  of  the  town  of  Jack* 
son,  Washington  county.  New  York,  I, 
Henry  Gordon,  of  Coiia,  Washington  coun- 
ty. New  York,  do,  of  my  own  free  will  and 
accord,  hereby  consider  myself,  heirs,  ex- 
ecutors, or  administrators,  holden  and 
firmly  bound  to  appropriate  or  cause  to 
be  appropriated,  for  the  comfortable  sup- 
port of  Ebenezer  Larmouth  during  his  life, 
all  the  rents,  alter  deducting  necessary  ex- 
penses, of  said  real  estate,  or,  if  said  real 
estate  should  be  sold,  the  proper  main- 
tenance in  board  and  clothing  should  be 
first  lien  upon  said  real  estate  during  the 
life  of  said  Ebeneser  Larmouth.  The  sub- 
scriber to  this  bond  distinctly  asserts  that 
its  obligations  on  him  are  limited  to  the 
rents  of  said  real  estate,  or  to  the  interest 
on  the  purchase  money,  should  said  real 
estate  be  sold.  Signed  with  my  hand  and 
seal  this  19th  day  of  April,  1876.  Hkn-ry 
Gordon,  [l.  s.]  "  Miss  McDonal  never 
owned  or  conveyed  to  Henry  Gordon  any 
other  real  estate  than  this  farm.  Gordon 
preached  Miss  McDonal's  funeral  sermpn, 
immediately  after  her  death,  and,  i-eferring 
to  her  son,  stated  '*that  ample  means 
have  been  provided  for  his  support  and 
welfare,"  and  concluded  by  saying  "the 
friends  may  rest  assured  that  her  wishes 
will  be  faithfully  carried  out."  The  first 
year  after  Miss  McDonal's  death  the  exec- 
utor of  her  will  took  possession  of  the 
farm,  and  rented  It  to  one  Green  for  $150 
a  year.  During  this  time  Larmouth  occu- 
pied the  house  on  the  farm  alone,  and  was 
boarded  by  Green,  who  was  allowed  20s. 
a  week  therefor,  to  be  applied  upon  the 
rent  of  the  land.  No  special  complaint  Is 
made  by  the  plaintiff  but  that  the  income 
of  thefarm  was  for  this  year  substantially 
applied  to  the  support  of  Larmouth.  In 
January,  1877,  Henry  Gordon  executed  and 
delivered  to  one  Robert  Davis  a  warranty 
deed  of  the  farm  for  the  consideration  of 
f400,  which  was  secured  by  a  mortgage 
upon  the  farm ;  and  upon  the  condition 
also  that  Davis  "  would  provide  and  fur- 
nish Ebenezer  Larmouth, "  during  bis  nat- 
ural life,  "suitable  clothing,  food,  lodging, 
and  necessary  medical  attendance  and 
medicine,"  which  Davis  thereby  covenant- 
ed to  provide.  It  was  further  provided  by 
this  deed  that  "the  support  and  mainte- 
nance of  the  said  Larmouth,  as  aforesaid, 
shall  constttuteand  remain  an  indefeasible 
lien  upon  the  premises  hereby  conveyed, 
during  the  natural  life  of  said  Larmouth. " 
Immediately  after  this  conveyance  the  de- 
fendant Davis  leased  al)out  an  acre  and  a 
quarter  of  the  land,  with  the  buildings  on 
the  premises,  to  one  Plunkitt,  in  consider- 
ation that  Plunkitt  should  board  Lar- 
mouth, and  do  his  washing  and  mending, 
"if  the  said  Larmouth  would  consent  to 
stay  on  the  farm  with  Plunkitt,  and,  in 
case  he  did  not,  that  Plunkitt  should  pay 
forty  dollars  a  year  for  the  privileges  en- 
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Joyed  by  him."  Davis  occupied  and  culti- 
vated the  remainder  of  the  premises,  and 
received  payment  of  the  rent  agreed  to  be 
paid  by  Plunkltt;  Larmouth  having  re- 
fused tollveln  Plunkitt's  family.  Plunkltt 
was  assisted  in  taking  possession  of  the 
house  by  Davis,  his  servants,  and  the  ex- 
ecutor of  Miss  McDonal's  will,  and  met 
with  some  opposition  from  Liarmoatb, 
who  forbade  them  from  coming  upon  the 
premises,  and  claimed  to  own  the  farm  and 
the  property  In  the  house,  and  asserted 
that  they  were  attempting  to  rob  him  of 
his  patrimony.  Larmouth's  bed  and  lur- 
nitare  were  then  forcibly  taken  from  the 
room  which  he  was  accustomed  to  occu- 
py, and  packed  away  in  another  part  of 
the  house,  and  he  refused  to  remain  and 
live  with  Plunkltt.  It  appears  that  Lar- 
mouth was  a  Presbyterian,  of  Scottish  de- 
scent, and  Plunkltt  an  IrlKh  Catholic, 
with  a  family  consisting  of  a  wife  and 
three  children;  and  Larniouth,  being 
asked  to  stay  with  Plunkltt,  said  he 
didn't  want  to  live  with  an  Irishman. 
He  had  been  subjected  to  a  personal  as- 
sault at  the  hands  of  a  servant  of  Davis 
<m  the  premises  previonsly.  Larmouth 
then  left  the  bouse  with  McArthur,  and 
has  ever  since  continued  to  make  It  his 
home  at  McArthur's,  and  has  lived  with 
and  been  practically  supported  by  him. 
He  has  during  all  this  time,  up  to  the 
trial,  been  Irrational,  poor,  needy,  and  de- 
pendent, and  frequently  sick,  and  practi- 
cally unable  to  support  or  take  care  of 
himself.  He  has  never  received  any  atten- 
tion or  support  from  either  Gordon  or  Da- 
vis, and  all  applications  to  tbeto  for  aid 
have  been  uniformly  neglected  or  evaded. 
Applications  hiave  been  frequently  made  to 
them  for  assistance,  and  the  payment  of 
bills  for  medicttl  attendance  and  othernec- 
essaries,  but  they  were  met  by  Gordon, 
after  he  sold  to  Davis,  with  the  declara- 
tion "that  ho  had  got  through  with  It," 
and  by  Davis  with  a  refusal  to  pay  for 
anything  hedid  not  himself  order.  Plunk- 
ltt remained  In  possession  of  the  property 
rented  by  him  for  two  years,  after  which 
Davis  moved  into  the  house,  and  occupied 
it,  with  the  farm,  and  has  continued  to  do 
so,  and  to  receive  the  rents  and  profits 
thereof,  to  the  time  of  the  trial.  Davis 
has  never  paid  anything  for  the  property, 
except  the  sum  of  $24  annually  to  Gordon 
as  interest  upon  the  bond  and  mortgage, 
which  sum  Gordon  has  appropriated  to 
his  own  use. 

There  are  certain  propositions  Involved 
In  this  controversy  concerning  which  there 
is  no  difference  of  opinion  in  the  court, 
and  amongthem  are  the  following:  first, 
that  th«  declaration  of  April  11),  1876,  con- 
stituted a  valid  and  enforceable  trust,  and 
Imposed  upon  its  creator  the  obligations 
and  duties  of  a  trustee,  to  be  discharged  In 
accordance  with  the  meaning  and  effect  of 
the  language  used  therein  by  him  ;  second, 
that,  In  giving  a  construction  to  such  in- 
Btniment,  regard  maybe  had  to  the  situa- 
tion of  the  parties,  and  the  surronnding 
circumstances,  as  well  as  the  language  of 
the  Instrument,  for  the  purpose  of  arriv- 
ing at  the  intent  of  the  author  in  making 
It,  where  that  intent  is  not  clearly  ex- 
pressed; third,  that  this  trust  was  Irrevo- 


cable, and  cannot  be  limited  or  affected  by 
any  subsequent  acts  or  contracts  of  the 
trustee  with  a  stranger  to  the  parties 
named  In  the  Instrnment;  foartb,  that,  so 
far  as  any  Interest  In  the  real  estate  la 
concerned,  the  rights  and  liabilities  of 
Gordon  and  Davis,  after  the  purchase  by 
Davis,  were  co-extensive,  Davis  having 
purchased,  not  only  with  constructive  as 
well  as  actual  notice  of  the  liabilities  im- 
posed upon  the  laud  by  the  terms  of  the 
trust,  but  also  under  a  positive  condition 
thut  he  should  hold  the  title  subject  to 
the  obligation  of  discharging  the  duties 
imposed  by  its  provisions  upon  the  trustee ; 
Sitli,  that  Gordon  did  not,  by  contracting 
with  a  third  party  to  discbarge  his  obli- 
gations to  Larmouth,  relieve  himself  from 
the  duty  of  seeing  that' such  obligations 
were  performed;  sixth,  that  It  Is  quite 
immaterial. BO  far  as  the  liabilities  of  Gor- 
don and  Davis  to  the  beneficiary  of  the 
trust  are  concerned,  what  the  nature  of 
the  subsequent  contract  between  Gordon 
and  Davis  was,  and  whether  the  sam^ 
Bhoald  be  reformed  or  not. 

AHSuming  the  correctness  of  these  prop- 
ositions, there  are  left  for  consideration 
the  following  questions:  First,  whether 
the  provisions  In  the  declaration  of  trust, 
relating  to  Larmoutb'ssnpportand  main- 
tenance, are  limited  to  support  to  be  fur- 
nished on  the  premises  therein  referred  to, 
or  constitute  a  general  obligation  to  ap- 
propriate the  rents  and  profits  of  the  trust 
property  to  hlssupport  wherever  it  might 
be  needed  ;  second,  whether  an  active  duty 
on  the  part  cf  Gordon  was  Incurred,  by 
the  obligations  of  the  trust,  to  exercise 
care  and  supervision  over  the  person  and 
wants  of  the  beneficiary,  and  to  provide 
for  them  to  the  extent  oi  snch  rents  and 
profits  wherever  such  care  and  supervis- 
ion might  be  necessary  and  reasonable.: 
third,  what  is  the  measure  of  the  liability 
Incurred  by  Gordon,  and  how  fer  has  he 
made  himself  responsible  by  his  neglect  to 
appropriate  the  income  of  the  trust  prop- 
erty to  the  support  of  Larmouth. 

It  seems  to  be  well  established  by  the 
authorities  that,  under  a  general  obliga- 
tion to  maintain  and  support  another, 
where  no  place  Is  specified,  the  beneficiary 
may,  as  a  general  rule,  live  wherever  be 
chooses,  provided  his  choice  does  not  In- 
volve needless  expenses.  Wllderv.  Whltte- 
more,  15  Mass.  262;  StlUwell  v.  Pease,  4 
N.  J.  Eq.  74;  Proctor  v.  Proctor,  141 
Mass.  16.5,  6  N.  E.  Kep.  849;  Conkey  v.  Ev- 
erett, 11  Gray,  95;  Pettee  v.  Case.  2  Alien, 
546 ;  Howell  v.  Jewett.  «9  Me.  293.  This 
rule  Is,  undoubtedly,  subject  to  exceptions 
in  cases  where  there  is  great  inadequacy 
of  consideration,  or  family  arrangements 
are  made  Involving  tbe  support  of  some  of 
its  members  by  others  who  have  been  ac- 
customed to  live  together,  or  the  circum- 
stances of  thucase,  and  the  language  of  the 
Instrument  indicate  an  lutentloQ  that  sup- 
portshall  be  furnished  ina  particular  man- 
ner, ata  particular  place,  or  by  particular 
persons.  In  such  cases  the  courts  have 
sometimes  construed  similar  contracta  as 
meaning  that  support  could  be  required 
only  at  the  placeor  by  the  persons  indicat- 
ed, even  though  that  was  not  made  au  ex- 
press requirement  of  the  asreemeut.    Huch 
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were  the  cases  of  McKIUip  v.  McKilHp,  8 
Barb.  552;  Pool  v.  Pool,  1  Hill.  580;  and  oth- 
ers of  like  character.  We  have,  however, 
been  unable  to  find,  auiong  the  namerous 
cases  referred  to,  any  which,  are  at  all  ap- 
plicable to  the  cirumstauces  ol  this  partic- 
ular case.  Whether  we  regard  the  lan- 
guage ot  the  Instrument,  or  the  circum- 
stances sarrounding  the  partieH,  we  find 
nothing  which  constitutes  this  case  an 
exception  to  the  general  rule.  The  trust 
deed  unconditionally  devotes  the  net  t-ents 
of  the  trust  property  to  the  support  of  the 
beneficiary,  so  far  as  they  are  necessary 
for  that  purpose,  without  reference  to  his 
place  of  abode,  and  Implies  that  the  trus- 
tee shall  collect  and  appropriate  them, 
from  time  to  time,  as  they  are  needed  by 
the  beneficiary.  'There  is  nothing  In  the 
circumstances  of  the  parties  indicating 
an  intention  to  limit  the  requirements  of 
the  beneficiary  to  a  living  upon  the  trust 
property.  The  creator  of  the  trust  evi- 
dently had  no  intention  of  making  Lar- 
mouth  a  member  of  his  family.  He  was, 
apparently,  an  aged  clergyman,  living  at 
a  distance  from  his  benefactress,  and  was 
anadapted,  by  occupation,  character,  and 
porsalts,  from  receiving  an  uninviting 
and  Irrational  person  into  his  family, or  of 
exercising  personal  snper'vlHlon  over  the 
life,  manners,  and  occupation  of  such  a 
person.  He  was  in  no  wise  related  to  his 
benefactress  or  her  son,  and  had  no  ap- 
parent intention  of  changing  bis  mode  of 
life,  or  engaging  In  the  unaccustomed  busi- 
ness of  farming  at  a  distance  from  the  field 
of  his  accustomed  labors.  He  certainly 
manifested  no  intention  ot  permitting  any 
member  of  Larmouth's  family  to  live  on 
the  premises,  and  he  bad  not  then  deter- 
mined to  farm  out  his  support  to  stran- 
gers who  were  offensive  or  otherwise  to 
bis  religious  and  social  feelings.  No  one 
was  then  living  on  the  farm,  and  none, 
therefore,  who  could  receive  and  take  care 
of  Larmonth  at  that  place,  and  it  is  ob- 
vious that  the  trustee  had  not  then  any 
person  or  family  in  view  who  could  have 
had  any  interest  In  supporting  him  on 
the  farm.  The  beneficiary,  while  not  vio- 
lent or  dangerous,  was  unmanageable 
and  insensible  to  the  dictates  of  reason  or 
propriety,  and  could  be  managed  or  con- 
trolled only  by  persuaslrtu  or  force.  It 
was  at  all  times  conjectural  whether  he 
would  be  satisfied  with  any  provision, 
whether  reasonable  or  not,  which  should 
be  made  for  him,  and,  in  case  he  was  not. 
It  was  obvious  that  other  means  would 
have  to  be  adopted  by  the  author  of  the 
trost  in  order  to  make  its  object  and  pur- 
pose effective.  When  the  trust  was  de- 
clared. It  Is  apparebt  that  Gordon  had  no 
settled  plan  as  to  the  disposition  he  In- 
tended to  make  of  the  property,  or  the 
mode  in  which  the  duties  of  the  trust 
were  to  be  discharged.  By  the  deed  of 
trust  be  devoted  all  the  rents  of  the  farm, 
nnconditionally.  to  the  snpport  of  Lar- 
mouth,  so  far  as  they  should  be  necessary, 
and,  in  case  be  sold  the  farm,  he  provided 
that  the  interest  on  the  purchase  price 
stiould  be  the  limit  of  his  liability  under 
the  trust-deed.  These  amounts  were  ca- 
pable of  definite  ascertainment,  and  were 
cot  subject    to    the   uncertainty    which 


would  attend  an  obligation  to  support 
and  maintain  alone.  It  must  then  have 
appeared  to  Gordon  a  matter  of  compar- 
ative indifference  whether  these  rents  or 
interest  should  be  expended  upon  the 
farm,  or  were  paid  to  those  who  woold 
apply  them  to  the  support  of  Larmontb. 
Indeed,  the  language  of  the  trust  fur- 
nishes Irrefutable  evidence  that  Gordon 
contemplated  the  sale  of  the  property, 
and  the  application  of  the  interest  money 
derived  from  the  puchase  price  to  the  sup- 
port of  Larmonth,  wherever  he  might  be; 
and  it  furnishes  no  answer  to  this  view 
that  tha  obligations  of  the  trust  were 
made  n  lien  upon  the  farm.  It  was  not 
till  a  year  later  that  Gordon  conclnded  to 
realize  his  interest  in  the  farm,  and  he 
then  considered  it  worth  about  one  sev- 
enth of  the  value  of  the  property,  leaving 
at  least  six-sevenths  to  accomplish  the 
purposes  of  the  trust.  The  theory  that, 
under  the  terms  of  the  trust-deed,  Lar- 
mouth  would  be  obligated  to  take  hia 
support  upon  the  trust  property,  seems  to 
have  been  an  after-thought,  as  it  was 
neither  expressed  in  the  trust-deed, 
claimed  on  the  trial,  presented  by  finding 
or  exception,  or  raised  in  the  points  of  de- 
fendant's counsel  In  this  court,  until  the 
reargument  of  the  case.  The  main  drift 
of  the  defendant's-  contention,  heretofore, 
has  been  that,  under  the  terms  of  the 
deed  from  Gordon  to  Davis,  if  reformed 
as  Davis  desired  it  should  be,  he  could  not 
be  held  liable  to  furnish  support,  except 
upon  the  property  purchased.  We  are 
therefore  of  the  opinion  that  the  trust- 
deed  constituted  the  rents  and  profits  of 
the  farm,  or  the  interest  upon  its  purchase 
price,  a  trust  fund  for  the  support  of  Lar- 
mouth;  and  that  it  was  the  duty  of  the 
trustee  thereunder  to  exercise  a  snpervis- 
iou  over  his  care  and  comfort,  and  apply 
such  proceeds  to  his  use,  so  far  as  they 
were  necessary,  wherever  he  might,  with- 
in reasonable  limits,  be  cared  for  and  sup- 
ported. These  duties  were  assumed  for 
an  ample  consideration  by  Davis  npou  bis 
purchase,  and,  as  between  Gordon  and 
Davis,  he  became  priniaiily  liable  to  dis- 
charge them.  It  is  obvious,  from  the  nn- 
dlsputed  evidence  in  the  case,  that  both 
Davis  and  Gordon  have  been  grossly  dere- 
lict and  blameable  in  the  performance  of 
their  duties.  The  series  of  proceedings  by 
which  substituted  performances  ot  the  du- 
ties of  the  trust  were  attempted  to  be 
made,  which  culminated  in  the  obligation 
of  Plunkitt  to  devote  f  40  a  year  to  that 
purpose.  Illustrate  the  indifferent  and  im- 
provident manner  in  which  this  trust  has 
been  neglected  by  the  trustee.  No  consider- 
ation whatever  seems  to  have  been  giv- 
en to  the  wishes  of  Larmouth,  or  regard 
manifested  for  his  welfare,  health,  or  com- 
fort, but  an  unconscientious  struggle  «aa 
entered  upon  by  the  substituted  agencies 
to  find  the  minimum  auni  to  which  the 
obligations  ot  the  trust  might  be  reduced. 
Gordon  thought  the  rents  and  profits  ut 
about  six-sevenths  of  the  farm  were  snfB- 
cient  for  the  purpose,  but  Davis  waaof  the 
opinion  that  less  than  a  quarter  ot  tbe 
amount  was  necessary,  and  Plunkitt  un- 
dertook to  make  a  profit  even  at  that 
price.    Larmouth  was  thus  turned   over 
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to  Btrangera,  whose  only  interest  in  bim 
was  to  see  how  cheaply  he  coald  be  made 
to  live,  or  i(  his  UtIuic  conld  not  be  made 
so  disagreeable  that  he  would  abandon 
ail  claiuis  to  support  from  the  defendant. 
We  are  of  the  opinion  that  even  If  the  ob- 
ligations of  the  trust  had  required  Lar> 
mouth  to  take  hlssupport  upon  the  farm, 
no  adequate  orsuflBcIent  provision  was 
then  made  for  him;  and  much  more  was 
this  the  case  if  he  had  the  right  to  live 
eleewliere,  as  no  provision  whatever  was 
made  for  such  a  contingency. 

Having  reached  the  conclusion  that  the 
duties  of  the  trust  have  been  wholly  neg- 
lected by  those  charged  with  their  per- 
formance, it  follows  that  they  are  liable 
in  thlH  action  for  such  damages  as  have 
been  incurred  by  Larmouth  on  account  of 
their  default,  to  the  extent  of  the  rents 
and  profits  of  the  land,  or  the  sum  which, 
with  reasonable  care  and  prudence  In  its 
management,  it  would  have  yielded  from 
the  time  the  trustee  took  possession.  In 
March,  1877.  Such  damages  could  not, 
however,  have  been  extended  beyond  the 
sum  which  was  required  for  the  reasonable 
and  comfortable  support  of  the  benefi- 
ciary ;  but,  to  this  extent,  they  were  ap- 
plicable, even  if  it  required  the  Whole  ot 
such  rents  and  profits.  The  evidence  on 
the  subject  of  the  amount  required  for  the 
support  of  Larmouth  is  somewhat  indefi- 
nite, and  the  trial  court  made  iiu  finding 
on  the  subject.  There  is  evidence  furnished 
by  the  testimony  ot  the  principal  parties 
to  the  action  which  shows  a  practical 
agreement  as  to  the  sum  which  ought  to 
be  paid  for  theparposes  of  the  trust.  Davis 
expresnly  swears  that  be  was  willing  and 
offered  to  pay  the  sum  of  f  100  annually  to 
the  relatives  of  Larmouth  and  th(>  plain- 
tiff, although  denying  that  such  offer  had 
been  madf  leaves  his  evidence  open  to  the 
Inference  that  if  he  had  understood  the 
oDer  to  have  been  made  be  would  certain- 
ly have  accepted  it.  William  Larmon,  a 
relative  and  representative  of  Larmouth 's, 
testifies  that  he  had  a  conversation  with 
Davis  in  which  he  asked  hlni  to  pay  a 
hundred  dollars  a  year  for  Larmouth's 
support,  but  Davis  refused  to  do  so.  We 
think  there  was  a  substantial  agreement 
between  the  Interested  parties  that  f  100  a 
year  was  deemed  a  satisfactory  sum  to 
pay  towards  Larmouth's  maintenance. 
In  view  of  the  desire  of. the  parties,  mani- 
fested on  the  argument,  that  a  final  Judg- 
ment should  be  made  in  the  case,  we  have 
concluded  toglv6  effect  to  the  apparent 
concurrence  of  the  partieti  on  the  trial  as 
to  the  amount  which  should  be  paid  for  the 
annual  support  of  Larmouth.  It  is  cer- 
tainly desirable  that  a  controversy  which 
has  extended  over  a  long  period  of  time 
should  be  ended,  and  some  relief  should 
.be  afforded  to  the  helpless  and  Indigent 
beneficiary  before  his  death,  which,  In  the 
ordinary  course  of  nature,  must  soon  oc- 
cur, If  this  can  be  consistently  done.  We 
are  therefore  of  the  opinion  that  the  Jadg- 
ment  should  be  modified  so  as  to  provide 
for  the  payment  of  f  100  a  year,  with  in- 
terest on  such  annual  payments,  with 
costs  of  the  action  to  plaintiff  in  all  the 
courts,  the  payments  to  commence  with 
March  6,  1878;  that  these  sums,  having, 


by  the  trust,  been  made  a  lien  upon  the 
land,  should  be  primarily  charged  upon 
It,  and,  in  case  there  should  be  a  deficiency 
on  the  sale  thereof  to  meet  the  charges, 
socb  deficiency  should  be  adjudged  to  be 
paid  by  the  delen.^Iaut  Robert  Davis,  and. 
In  case  of  his  inability  to  pay  it,  then  up- 
on the  defendant  Gordon.  The  judgment 
is  therefore  affirmed  aB  modified,  with 
costs  in  all  the  coorts.  All  concur,  except 
Eabl,  J.,  dissenting,  and  Gray,  J.,  not 
voting. 

(126  K.  T.  615) 

Pkoplb  ex  re/.  Mbyebb  v.  Masonic  Guild 
&  MuT.  Bbn.  Ass'n. 

(Court  of  Appeals  of  New  York.    June  2, 1891.) 

Mutual  Bksbtvt  Insuranob — Assbssmemts— 
Mandamus. 
Where  the  by-laws  of  a  mntual  beneflt 
assooiation  provide  that  its  members  shall  be 
subject  to  but  one  assessment  for  each  death 
loss,  and  one  assessment  is  made  from  which 
only  part  of  the  amount  due  on  a  certificate  Is 
I»iid,  mandooKua  will  not  lie  to  compel  the  levy 
of  another  assessment  in  order  to  pay  the  bal- 
ance, and  it  is  immaterial  In  that  regard  wheth- 
er the  first  assessment  was  sufficient  to  have  paid 
the  claim  in  full  or  not.  Reversing  12  N.  Y. 
Supp.  171. 

Appeal  from  supreme  court,  general 
terra,  second  department. 

The  defendant.'a  corporation  organized 
under  the  laws  of  this  state  as  a  mutual 
benefit  association.  Issued  to  one  Isaac 
Meyers  a  certificate  payable  to  the  relator 
or  his  legal  representatives,  in  the  nature 
of  a  policy  of  insurance  for  (3,000,  or  for 
snch  proportion  of  the  said  sum  as  was 
provided  for  In  the  by-laws  of  theassocia- 
tion.  The  consideration  for  such  certifi- 
cate was  the  representations  made  by  the 
party  insured  in  his  application  for  Insur- 
ance, and  the  payment  of  a  certain  sum 
as  admission  fee,  and  the  further  pay- 
ments provided  in  the  by-lawB.  Printed 
on  the  back  of  the  certificate  was  a  copy 
of  article  6  of  the  by-laws,  providing  for 
making  an  assessment  on  members  as 
thei-eln  stated  to  pay  death  losses.  But 
one  assessment  under  the  by-laws  could 
be  levied  fur  any  one  death  loss.  .  Isaac 
Meyers  died  while  the  certificate  was  In 
force,  and  while  he  was  a  member  in  good 
standing  in  the  company.  The  certificate 
then  became  due  and  payable  to  the  relat- 
or. One  assessment  was  made  upon  the 
members  in  conformity  with  defendant's 
by-laws  and  regulations,  and  the  relator 
was  paid  a  certain  proportion  of  the 
.amount  ot  the  certificate,  which  he  ac- 
knowledged as  payment  in  full  of  his  claim 
by  reason  of  the  death  of  said  Isaac  Mey- 
ers. Sabseiinently  the  relator  brought  an 
action  against  the  defendant  to  recover 
the  balance  alleged  to  be  due  on  snch  cer- 
tificate,- and  that  action  resulted  in  a  judg- 
ment against  the  defendant  tor  the  recov- 
ery of  such  balance  The  findings  of  the 
court  made  upon  the  trial  of  such  action 
are  contained  in  the  record  herein,  from 
which  it  appears  that  an  assessment  was 
made  for  the  purpose  of  providing  a  fund 
with  which  to  pay  the  amount  named  in 
the  certificate,  and  such  assessment  had 
been  paid,  and  the  defendant  had  on 
hand,  or  should  have  had,  as  the  court 
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found,  the  moneys  derived  tbererrom, 
which  were  snfflcient  to  pay  the  amonnt 
stated  in  the  certificate,  but  which  pay- 
ment bad  only  been  made  in  part.  It  was 
further  found  that  thedefendaut  had  ouffi- 
cient  Hurplus  funds  in  its  posHesaion  fur 
the  payment  of  the  plaintiff's  claim  in 
full,  and  which  claim  would  have  been 
fully  paid  and  satisfied  therefrom,  and  the 
defendant  had  promised  to  pay  the  claim 
from  such  surplus  fund  in  its  possession. 
The  company  failed  to  pay,  however,  and 
judgment  for  the  balance  was  given, 
which  was  duly  entered,  and  no  appeal 
was  taken.  The  plaintiff  in  the  action 
duly  Issued  execution  upon  the  Judgment, 
and  it  was  returned  wholly  unsatisiied. 
The  relator  then  commenced  these  pro- 
ceedings to  compel  the  defendant  by  tnaa- 
damas  to  malce  another  assessment  upon 
the  members  holding  certificates  in  the 
defendant  company,  and  to  continue 
making  them  to  an  amount  equal  to  the 
sum  of  the  judgment  until  it  was  fully 
paid  and  satisfied.  The  special  term 
granted  the  writ  substantially  as  asked 
for,  and  its  order  was  affirmed  at  general 
term,  and  from  the  order  uf  aflSrmance 
the  defendant  has  appealed  here. 

Adolphus  D.  Pape,  for  appellant.  John 
W.  Lyoua,  for  respondent. 

Peckham,  J.,  {after  st-ating  the  fads  as 
above.)  The  certificate  was  the  contract 
entered  Into  by  the  defendant.  Its  liabili- 
ty to  pay  a  death  loss,  and  the  manner  in 
which  it  should  do  It,  were  provided  for 
In  the  by-laws.  By  the  liability  which 
the  members  assumed  must  they  be 
judged.  It  appears  that  they  are  liable 
to  pay  but  one  assessment  for  each  death 
loss,  and  that  one  has  been  already  made 
pursuant  to  the  provisions  of  the  by-laws, 
and  the  members  upon  whom  It  was  made 
have  paid  the  same.  By  the  afiidavit  of 
the  secretary  of  the  defendant  it  would 
seem  that  an  amount  onl.v  equal  to  three- 
fifths  of  the  certificate  had  been  the  result 
of  such  assessment,  while  the  findings  of 
the  court  in  the  action  brought  by  the  re- 
lator against  the  defendant  show  the  de- 
fendant to  have  collected  enough  there- 
from to  pay  the  full  amount  of  the  certifi- 
cate, or  enough  to  pay  it  in  tall  with  the 
aid  of  the  surplus  which  the  court  finds  It 
had  on  band.  We  think  in  neither  event 
does  there  remain  any  liability  on  the 
part  of  holders  of  certificates  of  defendant 
to  pay  any  further  assessment.  It  that 
be  BO,  ot  course  none  should  now  be  or- 
dered. One  assessment  having  been  paid, 
the  members  discharged  their  whole  duty 
in  the  premises  which  they  had  contract- 
ed to  perform.  If  the  assessment  did  not 
result  in  enough  to  pay  the  certificate  in 
full,  that  was  no  fault  ot  theirs.  They 
fulfilled  their  contract,  and  could  not  be 
asked  to  perform  any  more.  If  the  as- 
sessment resulted  In  raising  thereby 
enough  to  pay  the  full  amount  of  the  cer- 
tificate, or  if  It  so  resulted  In  connection 
with  the  surplus  funds  of  the  defendant, 
the  members  were  no  insurers  of  the  prop- 
er application  of  the  fund  to  the  payment 
of  the  certificate  by  defendant's  ofllcers. 
Mandamus  Is  no  remedy  to  compel  them 
to  pay  any  further.  assesHment,  for  they 


are  under  no  liability  In  the  premisee. 
How  the  relator  shall  collect  bis  judg- 
ment against  the  defendant  is  a  question 
uot  before  us.  No  case  for  a  mandamua 
has  been  made  out,  and  the  orders  of  the 
general  and  special  terms  should  be  re- 
versed, and  the  motion  denied;  with 
costs  In  all  courts.    All  concur. 


(1»  N.  y.  490) 
Dai,T  ▼.   AVBEBO. 

(Court  0/  AppeaU  of  tiao  York.  June  2, 1891.) 
ISinncTioN —  Wbbn  GsA.^n'BD  —  Sbbvics  BXrOBB 
ScMHONs — Violation. 
Under  Code  Civil  Proo.  N.  Y.  f  606,  pro- 
viding that  an  Injunction  "may  be  granted  to 
accompany  the  summons  or  at  any  time  after 
the  commencement  of  the  action,  and  before 
final  judgmeat,"  an  injunction  granted  on  the 
presentation  of  the  proper  complaint,  affidavit, 
and  undertaking,  and  served  on  the  agents  and 
servants  of  a  theatrical  manager  before  the  sum- 
mons and  complaint  are  served  on  def«idant  him- 
self, is  valid,  and  the  agents  are  gnllty  of  con- 
tempt if  they  violate  the  injonction.  Affirming  IS 
N.  T.  Supp.  879. 

Appeal  from  supremecourt,  greneral  term, 
first  department. 

Howe  A  Hummel.  (S.  W.  Koaendale,  of 
counsel,)  for  appellants.  Olln,  Rivea  & 
Montgomery,  (Stephen  H.  Oltn,  of  coun- 
sel,) for  respondent. 

O'Brien,  J.  Tbe  supreme  court  made 
an  order  In  this  action  adjudging  that 
Scboenberg,  Winterfeld,  aud  Walther 
were  guilty  of  contempt  in  disobeying  an 
Injunction  g:ranted  in  the  action  by  a 
judge  ot  the  court.  The  general  term  has 
affirmed  the  order,  and,  upon  appeal  to 
this  court,  we  are  asked  to  reverse  it  for 
various  reasons,  but  one  of  which  it  is 
necessary  to  consider.  It  has  been  found 
by  tbe  courts  below  that  the  appellants 
did  disobey  The  order,  and  that  such  dis- 
obedience defeated,  impaired,  impeded, 
and  prejudiced  the  rights  and  remedies  of 
the  plaintiff.  The  proof,  upon  all  the 
questions  of  fact  Involved  in  the  proceed- 
ing, was  sufficient  to  call  for  the  exercise 
of  the  judgment  and  discretion  of  the 
courts  below,  and,  there  being  legal  evi- 
dence to  support  the  fludingrs,  they  are- 
conclusive  upon  us,  so  tar  as  concerns  tbe 
facts  passed  upon.  But  the  appellants 
were  not  parties  to  the  action,  aud  at 
the  time  that  they  committed  the  acts 
which  constitute  the  alleged  contempt  nei- 
ther the  summons  nor  the  Injunction  or- 
der bad  been  served  upon  the  defendant, 
in  whose  employment  they  were,  and  it  is 
now  argued  that,  under  such  circum- 
stances, the  court  below  bad  no  power  to 
make  the  order  appealed  from.  Un  the 
15th  day  of  October,  1880,  the  plalhtlO  pre- 
sented to  a  justice  of  the  supreme  court 
the  summons  and  complaint  in  this  ac- 
tion, duly  verified,  alMO  an  affidavit  and 
undertaking  as  required  by  the  Code  to 
authorize  tbe  granting  of  an  injunction. 
It  appeared  by  the  complaint  that  the 
plaintiff  wafs  a  theatrical  manager,  and 
had  acquired,  by  purchase  trom  the  dra- 
matic author,  the  sole  right  to  produce 
In  this  country  the  unpublished  manu- 
script play.  In  the  German  language 
called  "Die  Wilde  Jagd.'     It  further  ap- 
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peared  that  the  defendant  was  alno  a  the- 
atrical manager,  and  that  be  had  an- 
nounced his  intention  to  produce  this  play 
at  his  theatre  in  Irving  place,  in  the  city 
of  New  Sfurk,  on  the  evenlog  oi  the  17th 
and  18th  of  October.  The  prayer  uf  the 
complaint  was  that  aperpetual  injunction 
might  issue,  restraining  the  defendant,  his 
agents,  actors,  servants,  and  employes, 
from  producing  this  play.  The  justice  to 
whom  these  papers  were  presented  imme- 
diately made  an  order  directing  the  de- 
fendant to  show  cause  on  October  20th 
why  an  injunction  should  not  issue  In  ac- 
cordance with  the  prayer  of  thecomplaint 
enjoining  the  defendant,  his  actors,  agents, 
and  servants,  in  the  mean  time,  and  that 
service  ol  the  order  on  or  before  October 
17th  should  be  suSirlent.  Before  service 
of  the  papers  in  the  suit  could  be  made 
upon  the  defendant,  he  left  the  city  of  New 
York,  liis  residence  and  place  of  business, 
and  was  absent  from  the  state  four  days, 
and  the  injunction  and  other  papers  and 
process  in  the  case  were  not  served  upon 
him  until  October  20th.  In  the  mean  time, 
and  while  the  defendant  was  thus  absent, 
bis  servants,  actors,  and  employes,  on 
October  17tb  and  18th,  produced  the  play 
at  his  theater.  Schoenberg  was  in  ap- 
parent control  of  the  theater,  and  acted 
as  manager  in  the  absence  of  Amberg,  the 
defendant.  Wloterfeld  was  in  charge  of 
the  boz-ofHce,  and  appeared  to  exercise 
some  authority  over  the  actors,  and,  ac- 
cording to  his  own  statement,  he  was 
treasurer  of  the  theater.  Walther  acted 
a  leading  part  in  the  play.  On  or  prior  to 
October  17, 1890,  and  in  time  to  prevent 
the  production  of  the  play,  the  temporary 
injnnction  was  served  upon  these  three 
persons  by  showing  each  the  original, 
wltli  the  signature  ofthe  Justice,  and  leav- 
ing with  him  a  copy  of  the  order,  with  a 
notice,  signed  by  plaintiff's  attorney,  stat- 
ing that  the  order  had  been  granted.  As 
to  Winterfeld  and  Schoenberg,  copies  of 
all  the  papers  upon  which  the  order  was 
granted  were  also  served.  It  is  well  set- 
tled that  disobedience  of  an  Injunction  or- 
der cannot  be  justified  by  showing  that  it 
was  tm providently  or  erroneously  grant- 
ed or  irregularly  served.  Until  the  order 
Is  vacated  or  the  service  set  aside  it  must 
be  obeyed  unless  it  can  be  shown  that  it  is 
absolutely  void.  People  v.  Sturtevant,  9 
N.  Y.  263:  People  v.  Bergen,  53  N.  Y.  404; 
Clark  V.  Bininger,  75  N.  "S.  344;  Kail  way 
<;o.  V.  Ramsey,  45  N.  Y.  637.  It  iscoutend- 
ed,  in  support  of  this  apiieal.  that  the  or- 
der to  show  cause  has^no  vitality  or  force 
whatever  until,  at  least,  the  summons  in 
the  action  had  been  served  upon  the  de- 
fendant. If  this  position  be  correct,  it  is 
obvious  that  a  convenient  method  has 
been  devised  for  evading  and  defeating  the 
remedy  which  tlieCode  secures  to  parties 
by  means  of  an  injunction.  Ail  that  is 
necessary  is  for  the  defendant  to  absent 
himself  from  the  state  before  service  of 
process  upon  him,  and  then,  when  secure 
under  the  protection  of  another  jurisdic- 
tion, be  may  direct  or  permit  his  agents, 
servants,  or  employes  to  do  the  acts  for- 
bidden by  the  order,  without  fear  of  pun- 
ishment. Tlie  principal  authority  that 
has  been  found  to  support  the  view  of  the 


appellant  is  LeCQngwell  t.  Cbave,  .5  Boaw. 
703,  decided  by  Judge  WooORxn'P  at  spe- 
cial term.  That  was  a  motion  to  vacate 
an  Injunction  because  granted  by  the 
judge  before  thesammons  in  the  action  was 
served.  Section  220  of  the  Code  of  Proce- 
dure, under  which  the  case  arose,  provid- 
ed that  "the  injunction  may  be  granted 
at  the  time  of  commencing  the  action  or 
at  any  time  afterwards  before  Judgment. " 
It  was  held  that  an  injunction  gran  ted  be- 
fore the  summons  was  served  was  regu- 
lar, and  could  not  be  set  aside  on  motion. 
Whether,  under  any  circumstances,  the  in- 
Jnuctfon  could  become  operative,  if  served 
before  the  summons,  was  a  question  not 
necessarily  involved  in  the  case,  though 
the  learned  Judge  expressed  the  opinion 
that  it  could  not.  The  present  Code  of 
Civil  Procedure  (section  608)  provides  that 
the  injunction  order  "may  be  granted  to 
accompany  the  summons,  or  at  any  time 
after  the  commencement  of  the  action  and 
before  final  judgment."  It  may  be  admit- 
ted that  an  injunction  served  prior  to  the 
service  of  the  summons  in  an  action  is  ir- 
regular, but  it  by  no  means  follows  that 
it  is  void.  It  cannot  be  said  that  an  or- 
der is  void  when  there  was  jurisdiction  in 
the  court  or  ofiScer  to  make  it.  The  pres- 
entation of  the  summons,  complaint, 
afBdavit,  and  undertaking  to  the  Judge 
conferred  upon  him,  under-the  statute.  Ju- 
risdiction to  make  the  order,  and  it  was 
valid  from  the  moment  wneu  he  signed 
and  delivered  it.  In  some  cases  the  court 
acquires  Jurisdiction  of  an  action  before 
the  summons  is  served.  By  section  416  of 
the  Code  of  Civil  Procedure,  jurisdiction 
of  the  action  is  obtained,  for  the  purpose 
of  controlling  all  subsequent  proceedings, 
from  the  time  of  granting  a  provisional 
remedy.  It  follows  that  in  this  case  the 
court  had  the  power  to  grant  the  injunc- 
tion, and  had  jurisdiction  of  the  action  in 
which  it  was  granted  from  that  time,  for 
the  purpose  of  enforcing  obedience  to  its 
order.  In  this  condition  of  things,  to  say 
that  these  appellants  could  disregard  the 
injunction  when  actually  served  upon 
them,  and  continne  to  do  the  things  en- 
Joined  and  forbidden,  because  the  plain- 
tiff had  not  yet  succeeded  in  making  per- 
sonal service  of  the  summons  upon  the  de- 
feudanti  would  be  to  defeat  the  remedy 
intended  to  be  secured  by  the  order,  aud 
to  trifle  with  the  adminlHtrationof  Justice. 
The  ai)pellants  were  the  agents  and  serv- 
ants of  the  defendant.  The  restraining 
words  of  the  order  included  them  as  well 
as  their  employer.  By  the  service  of  it 
upon  them,  they  were  informed  that  a  suit 
bad  been  commenced  to  perpetually  re- 
strain the  production  of  the  play,  and 
that  the  court  had  enjoined  the  produc- 
tion thereof  in  the  mean  time  and  during 
the  pendency  of  the  action.  The  willful 
disobedience  of  the  order  of  the  court, 
served  under  such  circumstances,  is  a  con- 
tempt of  its  authority,  and  this  result  is 
not  relieved  by  the  circumstance  that  tlie 
summons  in  the  action  had  not  yet  been 
served  upon  the  defendant  when  the  order 
was  disobeyed.  This  court  has  upheld 
proceedings  in  the  supreme  court  punish- 
ing parties  for  contempt  In  violating  an 
injunction   who    had    knowledge  of   it, 
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though  not  served,  and  also  the  agents 
and  attorneys  <i{  parties  having  like 
knowledge  of  the  granting  of  the  order, 
though  it  was  imperfectly  or  irregularly 
served.  Abell  v.  Bailroad  Co.,  18  Wkly.  Dig. 
554,  affirmed,  100  N.  T.  634;  Koebler  ▼. 
Bank.  6  N.  Y.  Supp.  470,  affirmed,  117  N.  Y. 
661,  22  N.  E.  Rep.  1184.  The  same  result 
must  follow  in  a  case  where  the  agents 
and  servants  have  been  actually  served 
with  the  order,  though  the  plaintiff  had 
not  been  able  to  serve  the  summons  or 
an.y  other  paper  upon  the  defendant  him- 
self. The  order  appealed  from  shoald  be 
affirmed,  with  costs.    All  concur. 


(126  N.  T.  B07) 

Thacbkr  ▼.  Hope  Cbmetkry  Ass'n. 
(Court  of  Appealt  of  New  KorJc    June  8, 1891.) 
Ckhbtebies — Cebtificates — ^Limitation  or  Ao- 

TIONS. 

Laws  N.  Y.  1860,  c.  163,  {  4,  relating  to 
the  organization  of  oemeterv  associations,  after 
providing  for  issuing  certificates  for  borrowed 
money,  provides  that  nothing  contained  in  the 
act  shall  be  construed  to  create  a  linn  on  lots  in 
the  cemetery  limits,  nor  any  other  liability 
against  the  association  issuing  the  certificates, 
"than  may  be  necessary  to  enforce  the  faithful 
application  of  the  proceeds  of  sales  in  the  re- 
demption thereof. "  Held,  that  such  certificate, 
whereby  the  association  agreed  to  apply  a  cer- 
tain portion  of  the  proceeds  of  sales  of  lots  to  the 
payment  of  such  debt,  did  not  render  it  a  trustee 
of  such  proceeds  for  the  lender,  and  that  the 
statute  of  limitations  began  runoing  from  the 
time  proceeds  of  sales  applicable  to  the  payment 
thereof  were  received  by  the  association,  whether 
the  remedy  thereon  were  legal  or  equitable. 
Reversing  9  N.  Y.  iSupp.  953. 

Appeal  from  supreme  court,  general 
term,  fifth  department. 

James  H.  &  C.  W.  Uteveaa,  for  appellant. 
Wesley  Brown,  (A.S.  Kendall,  of  counsel,) 
for  respondent. 

Earl,  J.  Otis  Thacher  died  on  the  14th 
day  of  March,  1868,  leaving  a  will  appoint- 
ing the  plaintiff  executorthereot.  The  will 
was  admitted  to  probate  on  the  6th  day 
of  May  thereafter,  and  letters  testament- 
ary thereon  were  then  issued  to  the  plain- 
tiff. Many  years  afterwards,  on  the  5t:h 
day  of  October,  1883,  be  brought  this  ac- 
tion to  enforce  the  payment  of  the  money 
mentioned  in  a  certificate  issued  by  the 
defendant,  of  which  the  following  is  a 
copy:  "Hope  Oemetery  Association.  No. 
25.  We  certify  that  Otis  Thacher  has  this 
day  loaned  to  the  Hope  Cemetery  Abbo- 
ciation  three  hundred  dollars.  It  Isagreed 
upon  the  part  of  the  said  association  that 
one-halt  of  the  receipts  from  the  sale  of 
lots  shall  be  applied  exclusively  to  the 
paymentofthesum  of  twenty-five  hundred 
dollars  loaned  to  the  association  by  di- 
vers persons,  of  which  the  saio  sum  of  fSOO 
forms  a  part,  and  for  the  payment  of  the 
interest  thereon,  said  interest  to  be  pay- 
able annually,  and  the  receipts  to  be  so 
applied  shall  be  distributed  on  the  1st  da.y 
of  July  and  the  1st  day  of  Jauuary  In  each 
year,  until  said  sum  shall  be  fully  paid. 
August  1,  1864.  A.  L.  Smith.  President. 
M.  AnsiT,  Treasurer."  Early  in  August, 
1864,  by  this  certificate  and  other  certifi- 
cates issued  to  other  persons,  the  defend- 
ant borrowed  about   the  sum  of  f2,200, 


and  oat  of  the  money  so  borrowed  it  paid, 
for  land  purchased  of  Otis  Thacher,  tne 
sum  of  f  1,527.76,  and  the  balance  of  the 
money  it  used  for  improving  Its  cemetery, 
and  for  its  other  g:eaeral  purposes.  The 
land  so  purchased  was  divided  into  cem- 
etery lots  to  be  sold,  and  it  was  the  one- 
half  of  the  receipts  of  the  sales  of  such  lots 
which  were  to  be  applied  on  the  certiH- 
cates.  The  court  at  special  term  found 
that  the  proceeds  "of  sales  of  lauds  con- 
veyed by  the  defendant  in  lots  sufficient 
to  pay  the  certificate  iu  question,  and  ap- 
plicable to  the  payment  thereof,  were  re- 
ceived by  the  defendant  more  than  ten 
years  prior  to  the  commencement  of  this 
action."  Upon  that  finding  the  defendant 
claims  that  the  plaintiff's  cause  of  action 
upon  the  certificate  was,  at  the  time  of 
the  commencement  of  this  action,  barred 
by  the  statute  of  limitations.  The  court 
further  found  "  that  the  plaintiff  did  not, 
nor  did  his  testator,  have  actual  knowl- 
edge, for  more  than  ten  years  before  the 
commencement  of  this  action,  of  the  facts 
In  regard  to  the  receipt  of  money  from 
the  sale  of  lots  by  the  defendant  out  of 
which  receipts  the  plaintiR's  right  of  ac- 
tion here  depends;  nor  did  either  of  them 
have  such  knowledge  moi'e  than  six  years 
before  the  commencement  of  this  action ; " 
and  upon  that  finding  it  based  its  conclu- 
sion that  the  cause  of  action  was  not 
barred  by  the  statute.  From  the  opinion 
of  the  court  below,  and  from  the  argu- 
ment of  the  counsel  for  the  plaintiff,  it  ap- 
pears that  the  court  reached  the  conclu- 
sion that  the  cause  of  action  was  not 
barred  by  the  statute,  because  it  held  that, 
by  the  terms  of  the  certificate,  the  defend- 
ant became  a  trustee  of  the  moneys  re- 
ceived from  the  sale  of  lots  for  the  benefit 
of  the  plaintiff  and  other  holders  of  certifi- 
cates, and  that,  therefore,  the  cause  of 
action  did  notaccrue  until  the  plaintiff  de- 
manded, "or  ought  to  have  demanded,  an 
accounting  and  application  of  his  distrib- 
utive share,  or  the  defendant  in  some 
way  denied  the  plaintiff's  right,  so  that 
its  holding  of  the  mone.v  became  adverse." 
It  appears  to  be  conceded  that  this  recov- 
ery cannot  be  upheld  against  the  defense 
of  the  statute  of  limltationR,  except  by 
holding  that  the  defendant,  in  some 
way,  became  the  trustee  of  the  plaintiff 
and  other  holders  of  certificates,  and  that 
the  statute  could  uot  be  set  running  until, 
in  some  way,  it  repudiated  or  refused  upon 
demand  to  perform  the  trust.  If  we  con- 
sider this  certificate  without  reference  to 
the  statute  governing  the  defendant,  we 
think  It  impossible  to  read  it  as  creating 
a  trust  n!  any  kind.  It  is  not  entirely 
clear  that  it  does  not  create  a  general  ob- 
ligation against  the  defendant  to  pay  the 
f:jU0  borrowed.  But  we  will  assume  that 
it  did  not,  and  that  the  only  obligation 
of  the  defendant  was  to  pay  the  $300  and 
Interest  at  the  times  mentioned  out  of 
moneys  received  from  the  sale  of  lots. 
The  real  estate  belonged  absolutely  to  it. 
and  the  moneys  received  from  the  sale  of 
lots  also  belonged  to  it.  They  did  not  in 
any  sense,  legally  or  equitably,  become  the 
moneys  of  the  holders  of  the  certificates. 
If,  after  the  moneys  were  received,  they 
bad  been  absolutely  lost  withoatthe  taolt 


Digitized  by 


Google 


N.Y.) 


THA.CHEB  V.  HOPE  CEMETERY  ASS'N. 


1041 


of  the  defendant,  the  loss  would  have  fall- 
en upon  It,  and  not  opon  tbe  holders  of 
the  certificates. .  It  cannot  well  be  claimed 
that.  If  the  defendant  bad  been  an  Individ- 
ual, and  bud  received  this  money,  and  re- 
fused to  apply  it,  be  would  have  been  lia- 
ble to  arrest,  under  section  548  of  the  Code 
of  Civil  Procedure,  on  the  ground  that  he 
had  received  the  money  in  a  fiduciary  ca- 
pacity, and  had  embezzled  or  misapplied 
it.  Nor  woidd  he  have  been  guilty  of 
grand  larceny,  under  section  541  of  the 
Penal  Code,  for  receiving  money  as  a  trus- 
tee, and  withholding  or  misappropriating 
the  same.  Tbe  sole  obligation  assumed 
by  the  defendant  by  the  execution  o(  the 
certificates  was  to  apply  the  money  re- 
ceived from  the  sales  of  lots  as  therein 
specified,  and  when  it  failed  to  so  apply 
them  it  became  liable  to  an  action  for  a 
breach  of  its  contract  obllgatiouB.  It 
was  obliged  to  apply  the  money  so  re- 
ceived semi-annually,  and  the  instrument 
must  be  treated,  as  to  its  legal  effect,  as 
if  it  bad  been  payable  in  seml-annoal  in- 
stallments; and,  for  default  in  the  pay- 
ment of. any  installment,  an  action  could 
at  once  have  been  brought  to  recover  the 
amount  due  for  such  installments,  and 
when  all  the  installments  became  due,  as 
they  did  more  than  10  years  before  the 
commencement  of  this  action,  then  the  en- 
tire amount  specified  in  the  certificate  was 
due,  and  an  action  could  then  have  been 
brought  against  the  defen'dant  to  recover 
the  whole  amount  thereof,  and  an  ordi- 
nary action  at  law  Is  the  proper  remedy 
in  such  a  case.  Mills  v.  Mills,  115  N.  Y.  80, 
21  N.  E.  Rep.  714.  But  even  if.  from  facts 
peculiar  to  the  case,  an  equitable  action 
could  have  been  commenced  then,  as 
against  the  statute  of  limitations,  it  was 
necessary  to  commence  it  within  10  years 
from  the  time  tbe  cause  of  action  accrued. 
If  this  had  been  an  agreement  to  take  the 
plaintiff's  money,  and  hold  and  apply  it 
as  expressed  in  the  certificate,  or  the  mon- 
ey of  some  other  person,  the  relation  of  a 
trustee  might  have  been  created.  But 
here  tbe  agreement  was  to  apply  tbe  de- 
fendant's own  money  to  the  payment  of 
its  own  debt,  and  we  know  of  no  princi- 
ple of  law  which  will  allow  us  to  hold 
that  in  such  a  case  a  trust  has  been  creat- 
ed. One  may  agree  to  set  apart  and  hold 
one-half  of  bis  income  and  pay  it  to  his 
creditor;  or  he  may  agree  to  set  apart 
and  hold  and  pay  one-half  of  tbe  proceeds 
of  the  sale  of  specified  real  or  personal 
property  to  the  payment  of  his  debts: 
and  yet  in  such  cases  be  would  only  cre- 
ate a  general  personal  obligation  to  per- 
form bla  agreement,  and  for  a  breach  of 
It  a  recovery  could  be  bad  as  for  a  breach 
of  any  other  contrtkct ;  and,  even  if  an  eq- 
uitable action  could  in  some  way  be.com- 
menced  to  reach  tbe  money  in  t  be  hands 
of  the  promisor,  it  would  be  needful  to 
prove  that  the  money  was  in  his  bands, 
and  that  tbe  action  bad  been  commenced 
within  10  years  after  a  right  to  bring  it 
had  accrued. 

We  have  thus  far  considered  this  certifi- 
cate without  reference  to  the  statutes  gov- 
erning the  defendant.  It  wasorgnnized  un- 
der the  act  chapter  133,  Laws  1847,  and  acta 
amendatory  thereof;  chapter  280,  Laws 
v.27N.E.no.l2— 66 


1852;  chapter  122,  Laws  1863;  chapter  103, 
LuwslSGO.  It  is  claimed  on  behalf  of  the  de- 
fendant that  this  certificate  was  not  issued 
in  pursuance  of  or  in  conformity  with  those 
acts,  and  hence  that  it  is  in  no  way  gov- 
erned by  them.  Without  particularly  re- 
ferring to  their  provislouH,  we  will  assume, 
as  contended  by  the  plaintiff,  that,  with 
tbe  exception  that  the  certificate  was  un- 
sealed, it  was  issued  in  accordance  with 
those  acts,  and  that,  thei-efore,  it  is  one 
of  the  certificates  provided  for  in  the  acts. 
Section  4  of  the  act  of  1860  provides  as  fol- 
lows: "Nothing  in  this  act  contained 
shall  be  construed  to  create  a  lien  upon 
lots  or  plats  belongiug  to  individual  pro- 
prietors within  the  cemetery  limits,  nor 
any  other  or  greater  liability  against  the 
association  or  trustees  issuing  said  cer- 
tificates than  may  be  necessary  to  enforce 
tbe  faithful  application  of  the  proceeds  of  - 
sales  in  the  redemption thereofln  the  man- 
ner aforesaid."'  The  effect  of  this  section 
is  that,  by  issuing  these  certificates  to  be 
paid  out  of  moneys  received  from  the  sale 
of  lots,  no  Hen  was  created  upon  ceme- 
tery lota  owned  by  Individuals,  and  that 
no  other  or  greater  liability  was  incurred 
by  tbe  defendant  or  its  trustees  in  issuitig 
the  certificates  than  was  necessary  "to 
enforce  tbe  faithful  application  of  the  pro- 
ceeds of  sales  in  the  redemption"  of  the  cer- 
tificates. To  understand  the  force  of  this 
section,  it  is  necessary  to  ascertain  tbe  ob- 
ligation assumed  by  tbe  defendant  by  tbe 
terms  of  the  certificate  under  tbe  statute. 
That  was  not  a  general  obligation  to  pay 
the  certificate,  but  to  pay  it  only  out  of 
the  proceeds  of  moneys  received  from  the 
sale  of  lots.  If  it  never  received  any  mon- 
ey from  the  sale  of  lots,  it  could  not  be 
compelled  to  pay  any  upon  tbe  certifi- 
cates. If  it  did  not  receive  money  enough 
from  that  source  to  pay  all  the  certifi- 
cates, it  could  be  required  only  to  apply 
SDch  money  as  it  received.  If  it  received 
money  enough  to  pay  them  all,  then  i;t 
was  required  to  apply  it  in  paying  all; 
and,  for  a  failure  to  so  apply  it,  by  what 
form  of  action  could  payment  be  enforced? 
It  would  be  sufilcient  to  commence  an  ac- 
tion, as  we  have  above  stated,  for  a 
breach  of  its  obligation,  and  thus  a  recov- 
ery from  it  could  be  had  for  tbe  money 
which  it  ought  to  have  applied.  It  can- 
not be  said  that  an  action  in  equity  was 
absolutely  necessary.  There  might  be  cir- 
cumstances and  complications  which 
would  render  such  an  action  necessary, 
but  ordinarily  an  action  at  law  would  be 
sufiSclent,  in  which  the  holder  of  a  certifi- 
cate could  recover  by  showing  that  the 
defendant  had  received  money  which  it 
ought  to,  but  bad  not,  applied.  But,  even 
if  an  equitable  action  was  necessary 
against  the  defendant,  the  right  to  that 
action  certainly  accrued,  as  to  the  whole 
amount  due  upon  the  certificates,  when 
sufilcient  money  bad  been  received  from 
the  sale  of  lots  to  pay  the  whole,  accord- 
ing to  the  terms  of  the  certificates;  and 
that  was  more  than  10  years  before  the 
commencement  of  this  action.  Therefore, 
taking  any  view  of  this  case  Justified  by 
the  law  and  the  facts,  whether  the  remedy 
of  the  plaintiff  be  legal  or  equitable,  bis 
cause  of  action  was  barred,  and  his  corn- 
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plaint  abould  have  been  dismissed.    The 
Judgment  should  be  reveraed,  and  a  new 
trial  Kranted,  costs  to  abide  tlie  event. 
All  concur. 


0»  N.  T.  644) 

TVbittaker  v.  Delaware  &  U.  Canal  Co. 

{Court  of  Appeals  of  New  York.    June  2, 1891. ) 

iNfUBiBS  TO  Servant— Neoli8esok—Bvidbko« — 
Question  fob  Jdkt. 

1.  In  an  action  against  a  railroad  company 
for  causing  the  death  of  a  fireman,  the  eridence 
shewed  that  the  death  was  caused  by  a  collision 
between  the  train  on  which  he  was  working  and 
an  engine  standing  on  the  main  track  in  defend- 
ant's yard,  that  there  was  a  rule  against  leaving 
engines  standing  on  the  main  track,  but  that 
this  rule  had  been  systematically  violated  for  at 
least  a  year.  Held,  that  the  question  of  defend- 
ant's negligence  should  have  been  submitted  to 
the  Jury,  since  it  was  its  duty,  not  only  to  make 
proper  rules,  but  to  enforce  them. 

%  The  evidence  also  showed  that  the  train 
on  which  the  fireman  was  engaged  was  running 
at  the  rate  of  7  to  10  miles  an  hour;  that  it  was 
running  into  the  yard  a  little  ahead  of  time,  pur- 
suant to  orders;  that  there  was  no  visible  light 
on  the  other  engine;  and  that  it  was  not  seen  un- 
til the  train  was  within  60  or  70  feet  of  it,  when 
there  was  not  sufBcient  time  for  the  fireman  to 
escape.  Held,  that  the  question  of  contributory 
negligence  should  have  been  submitted  to  the 
Jury. 
Aflarmlng  11  N.  Y.  Bapp.  914. 

Appeal  from  supreme  court,  general 
term,  fourth  department. 

Edwlo  Young,  for  appellant.  Loais 
MarsbHll,  for  respondent. 

RuGRR,  C.  J.  The  appeal  In  this  case 
was  taken  by  the  detendant,  upon  the 
usual  stipulation,  from  an  order  ol  the 
general  term  reversing  a  judsmentdlsinUs- 
iDg  the  complaint,  and  directing  a  new 
trial.  The  complaint  was  dismissed  by 
the  trial  court  upon  the  ground  that  the 
evidence  failed  t  >  show  negligence  on  the 
defendant's  part,  and  also  that  the  plain- 
tUf  did  not  show  that  bis  intestate  was 
free  from  contributory  negligence.  Upon 
appeal  to  the  general  term,  they  held  that 
there  was  evidence  sufficient  to  support  a 
verdict  for  the  plaintiff  on  both  grounds, 
and  that  the  direction  of  a  verdict  by  the 
trial  court  was  therefore  erroneous.  We 
agree  with  tlie  conclusion  reached  by  the 
general  term.  There  was  evidence  in  the 
case  from  which  the  Jury  could  properly 
have  round  that  the  injuries  recelveil  by 
plaintirr's  intestate  were  occasioned  by 
the  negligence  of  the  defendant.  The 
proof  Kbowed  that  the  accident  occurred 
in  the  night-time,  in  the  defendant's  rail- 
road yard  at  Quaker  street,  through  a 
collision  between  an  incoming  freight 
train,  upon  which  the  plaintiff's  intestate 
was  employed  as  fireman,  and  an  engine 
left  standing  on  the  main  track  of  the  de- 
fendant's road,  in  violation  of  the  rules  ot 
the  company,  by  Its  engineer  while  he  was 
waiting  in  the  ofiice  near  by  for  orders. 
It  is  claimed  by  the  defendant  that  the 
presence  of  the  stationary  engine  on  the 
track  was  due  to  the  fault  of  its  engineer, 
who  placed  it  there  in  contrnventlon  of  a 
rule  ot  the  company  forbidding  its  em- 
ployes from  placing  engines  and  cars  on 
the  main  track,  except  under  orders.  It 
is  conceded  that  this  engineer  had  no  or- 


ders to  go  upon  the  main  track  with  his 
engine,  and  it  is  thereforeclaimed  that, the 
accident  having  occurred  through  thefanit 
of  a  cfHservant,  the  company  Is  not  liable. 
There  was  evidence  in  the  case  to  show 
that  this  engineer  and  others,  tor  a  period 
ot  at  least  one  year,  had  been  in  the  habit 
ot  disobeying  this  rule  of  the  company, 
and  violating  its  requirements,  by  plac- 
ing their  engines  upon  the  main  track  at 
Quaker  street,  and  leaving  them  there 
while  awaitlr.g  ordora.  This  practice  had 
been  so  frequently  indulged  in,  and  had 
continued  for  such  a  length  of  time,  that 
the  Jury  ware  Justified  in  finding  that  it 
bad  come  to  the  knowledge  of  the  railroad 
company,  and  was  pursued  by  their  ac- 
quiescence, or  as  the  result  ut  a  want  ot 
vigilance  in  supervising  the  management 
of  their  road.  A  railroad  company  dues 
not  discharge  its  whole  duty  to  the  public 
by  merely  framing  and  publishing  proper 
rules  for  the  conduct  of  its  business  and 
the  guidance  and  control  ot  Its  servants, 
but  it  is  also  required  to  exercise  such  a 
supervision  over  its  servants  and  the 
prosecution  ot  its  business  as  to  have  rea- 
son to  believe  that  it  is  belngconducced  in 
pursuance  ot  such  rules.  Railroad  Co.  v. 
McDaniela,  107  U.  S.  454, 2  Sup.  CI.  Rep.  932 ; 
Chapman  v.  Railway  Co.,  56  N.  7.  579; 
Baulec  v.  Railroad  Co.,  59  N.  Y.  356. 
Neither  is  its  duty  in  respect  to  the  em- 
ployment of  servants  satisfied  by  the  hir- 
ing of  capable  and  competent  persons  in 
the  first  instance;  but  It  is  also  required 
that  they  should  exercise  such  an  oversight 
and  supervision  ot  such  servants  that,  if 
they  afterwards  become  habitually,  no- 
torionsiy  incompetent,  or  unfit,  from  care- 
lessness or  bad  habits,  to  perform  their 
duties,  this  Incompetency,  if  long  contin- 
ued, should  be  discovered  and  guarded 
against.  Laning  v.  Railroad  Co.,  49  N.  ¥. 
521.  It  is  not  necessary  that  this  incom- 
petency should  be  brought  to  the  personal 
knowledge  ot  the  master;  but,  if  it  con- 
tinues for  Hucb  a  length  of  time  as  that  a 
careful  and  diligent  supervision  ot  its  bus- 
iness ought  to  bring  it  to  its  knowledge, 
it  Ischargeable  with  notice  of  its  existence. 
It  was  said  in  Oilman  v.  Railroad  Corp.,  10 
Allen,  23:^,  approved  in  the  Laning  Case, 
that  "this  care  he  [the  master]  can  and 
must  exercise,  both  in  procuring  and  keep- 
ing and  maintaining  such  servants,  struct- 
ures, and  engineu.  If  he  knows,  or,  in  the 
exercise  ot  due  care,  might  have  known, 
that  his  servants  are  incompetent,  or  his 
structures  or  engines  insufileieut.  ut  the 
time  of  procuring  them,  or  at  any  sub- 
sequent time,  he  fails  in  his  duty.  For 
the  management  ot  his  machinery  and 
the  conduct  of  his  servants  he  is  not 
responsible  to  their  fellow-servants;  but 
he  cannot  avail  himself  ot  tbla  exemp- 
tion from  tesponsibility  when  his  own 
negligence  in  not  having  suitable  in- 
struments, whether  persons  or  things,  to 
do  his  work,  causes  Injury  to  those  in  his 
employ. "  The  rule  in  reference  to  con- 
structive notice  Is  well  expressed  in  the 
case  of  Hilts  v.  Railway  Co.,  55  Mich.  437, 
21  N.  W.  Rep.  878,  as  follows :  "  A  master 
who  retains  an  incompetent  servant  in  bis 
employment,  after  knowledge  comee  to 
him  of  the  unfitness  of  the  servant  for  the 
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service  In  wblcti  be  is  engasred,  or  of  whose 
unfitness  be  might  bave  known  by  the  ex- 
ercise of  dne  diligence  or  ordinary  care,  Is 
liable  for  injury  to  another  servant  caused 
by  the  negligent  acts  of  the  incompetent 
servant." 

In  view  of  these  rules.  It  was  clearly  er- 
ror to  take  this  case  from  the  Jury,  unless 
there  was  also  evidence  from  wblcb  the 
Jury  were,  as  matter  of  law,  authorized 
to  find  contributory  negligence  on  the  part 
of  the  plaintiff's  Intestate.  So  far  from 
this  being  the  case,  we  are  of  the  opinion 
that  the  undisputed  proof  showed  that  he 
was  free  from  negligence.  The  material 
evidence  on  this  question  was  given  by  the 
engineerin  charge  of  the  freight  train,  and 
he  testlfles  that  he  received  orders  at  Co- 
bleskill,  the  last  station  before  reaching 
Qua  ker  street,  to  ran  in  to  the  yard  a  t  that 
place  in  advance  of  bis  schedule  time; 
that  he  was  accordingly  a  few  minutes 
ahead  of  time  wltb  his  train,  and  was 
ronning,  at  the  time  he  entered  the  yard, 
at  the  rate  of  from  7  to  10  miles  an  hour; 
that  the  night  was  dark  and  foggy,  and 
it  was  Impossible  to  see  a  dark  stationary 
object  on  the  track  in  time  to  avoid  a  col- 
lision with  It;  that  he  gave  the  usual  sig- 
nal about  half  a  mile  from  the  yard,  by  a 
sharp  whistle,  of  the  approach  of  bis 
train,  and  rang  bis  bell  continuously; 
that  he  kept  a  sharp  lookout  for  objects 
on  the  track  ahead  of  him  as  he  ran  into 
the  yard,  and  saw  nothing;  that  the  sta- 
tionary engine  had  no  light  upon  it  that 
could  be  seen,  and  be  did  not  see  it  until 
be  arrived  within  60  or  70  feet  of  the  en- 
gine, when  it  was  discovered  by  the  reflec- 
tion of  his  own  bead-light  npon  It.  He 
further  testified  that  the  last  he  saw  uf 
Whlttaker  he  was  getting  coal  from  the 
tank  to  throw  into  the  furnace.  This  was 
Immediately  after  he  saw  the  engine,  and 
there  was  then  not  sufflcient  time  to  ena- 
ble either  Wbittaker  or  himself  to  escape 
from  the  train.  It  isquitedifflcult  to  see 
wbat  measures  either  the  engineer  or 
Whlttaker  could  bave  taJken  to  avoid  the 
collision.  They  were  under  orders  to  run 
into  the  yard  in  advance  of  time,  and  had 
a  right  to  assume  that  the  defendant  had 
taken  snch  precautions  as  would  relieve 
them  from  any  hazard  of  a  collision  In 
running  into  the  Quaker-Street  yard. 
They  were  both  engaged  Ip  the  discbarge 
of  their  customary  duties,  and  exercised 
all  of  the  precaution  in  entering  the  yard 
that  was  required  by  the  obligations  of 
ordinary  prudence  and  care,  and  are  not 
justly  chargeable  with  negligence  In  run- 
ning into  the  yard  as  they  did.  The  only 
suggestion  of  any  want  of  care  on  their 
part  is  predicated  npon  the  assumption 
that  the  train  was  running  at  a  prohibit- 
ed rate  of  speed. 

It  is  claimed  that  there  is  proof  in  the 
case  that  trains  are  prohibited  from  run- 
ning through  a  .vard  at  a  greater  rate  of 
speed  than  four  miles  an  hour.  No  such 
rule  was  introduced  in  evidence,  but  there 
was  a  rule  proved  that  " all  engines  must 
approach  and  pass  all  stations  cautious- 
ly, whether  they  nre  ti>  stop  or  not."  One 
of  the  railroad  employes  did,  however, 
testif.v  that  he  bad  previously  sworn  that 
a  train  could  not  run  past  a  station  at  a 


greater  rate  of  speed  than  four  miles  an 
hour.  Assuming,  however,  that  there 
was  evidence  of  such  a  rule,  it  is  not  cer- 
tain that  the  rate  of  speed  of  the  incoming 
train  was  the  cause  of  the  accident.  It  Is 
perfectly  obvious  that,  whatever  the  rate 
of  speed,  whether  four  or  seven  miles  an 
hour,  a  collision  with  the  stationary  en- 
gine on  the  same  track  was  Inevitable, 
and  the  danger  to  those  exposed  to  Its 
effect  unavoidable.  It  is  therefore  quite 
Immaterial  whether  the  fireman  was 
chargeable  with  the  engineer's  careless- 
ness or  want  of  skill  or  not,  as  it  was 
quite  certain  that  the  jury  could,  upon  the 
evidence,  find  that  there  was  no  such  want 
of  care  and  caution  In  running  the  freight 
train  as  conti-ihuted  to  the  accident. 

We  think,  in  view  of  all  of  the  facts  in 
the  case,  that  It  was  the  duty  of  the  trial 
court  to  have  submitted  the  case,  on  both 
of  Its  branches,  to  the  Jury,  and  that  it 
erred  in  withdrawing  it  from  them.  The 
order  of  the  general  terra  should  therefore 
be  nfflrmed,  and  judgment  absolute  or- 
dered for  the  plaintiff,  with  costs.  All 
concur,  except  Pgckhau,  J.,  not  voting.  ' 


(m  N.  y.  350> 
McNallt  v.  City  of  Coboes. 

{Cov/rt  of  Appeals  of  New  York,  Second  I>M»- 
tort.    June  9, 1891.) 

Municipal  Cobpobations— Iot  Sidbwalks— No- 

TICB. 

in  an  action  for  Injnries  received  by  plain- 
tifl  by  falling  on  an  icy  sidenralk  In  defei^dant 
city,  there  was  evidence  that  ice  had  been  on 
the  walk  for  about  three  weeks;  that  there  had 
been  sleet  a  few  days  before  the  accident,  after 
which  the  weather  turned  cold;  that  dofendaut's 
superintendent  of  streets  had  been  seen  to  pass 
over  the  walk  10  or  12  days,  and  again  about  a 
week,  before.  He  testified  that  when  he  passed 
over  the  walk  there  was  ice  on  it,  but  covered 
with  ashes.  Plaintiff  testified  that  the  loe  ex- 
tended almost  the  entire  width  of  the  sidewullc, 
and  for  about  five  feet  in  length.  Held,  that  the 
evidence  did  not  show  actual  notice  of  the  condi- 
tion of  the  walk  on  the  part  of  defendant's  su- 
perintendent of  streets,  within  Laws  N.  Y.  1881, 
c.  188,  requiring  actual  notice  to  be  ^ven  him  in 
order  to  render  defendant  liable.  Amrming  6  N. 
Y.  Buj>p.  842.  FoTTEB  and  Vanm,  JJ.,  dissent- 
ing. 

Appeal  from  supreme  court,  genera) 
term,  third  department. 

Mnttbew  Hale,  for  appellant.  D.  Cady 
Herrick,  for  respondent. 

Haioht,  J.  This  action  was  brought  to 
recover  for  personal  Injuries  sustained  by 
the  plaintiff  in  falling  upon  a  sidewalk  in 
the  city  of  Cohoes  on  the  7th  day  of  Feb- 
ruary, 1885.  The  statute  provides  that 
"the  city  of  Cohoes  shall  not  t>e  liable  for 
any  damage  or  Injury  sustained  by  any 
person  in  consequence  of  any  street,  high- 
way, bridge,  culvert,  sidewalk,  or  cross- 
walk In  said  city  being  out  of  repair,  un- 
safe, dangerous,  or  obstructed  by  snow, 
ice,  or  otherwise,  or  In  any  way  or  man- 
ner, unless  actual  notice  of  the  defective, 
unsafe,  dangerous,  or  obstructed  condi- 
tion of  said  street,  highway,  bridge,  cul- 
vert, sidewalk,  or  cross-walk  shall  have 
been  given  to  the  common  council  of  said 
city,  or  the  superintendent  of  streets  and 
public  grounds  of  said  city,  at  least  tweu- 
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ty-toar  hours  previonB  to  aach  damage  or 
Injury."  Laws  1881,  c.  183.  Prior  to  the 
pasHaKe  of  tbin  act,  the  liability  of  the  mu- 
nicipality could  be  established  by  showing 
constructive  notice;  and  the  evident  pur- 
pose of  the  act  was  to  prevent  a  recovery 
unless  actual  notice  be  shown.  The  words 
"shall  have  been  given"  are  used,  but  it  is 
not  specified  bow  or  in  what  manner  no- 
tice shall  be  given.  The  word  "notice," 
as  used  in  this  connection,  imports  Infor- 
mation, intelligence,  or  knowledge.  If  the 
defendant's  superintendent  had  actual  in- 
formation, Intelligence,  or  knowledge  of 
the  defective,  unsafe,  or  dangerous  condi- 
tion of  the  sidewallt,  it  would  seem  to  an- 
swer the  requirements  of  the  statute.  Act- 
ual notice  may  be  established  by  evidence, 
either  direct  or  circumstantial,  the  same 
as  any  other  tact.  The  trial  court  ap- 
pears to  have  been  of  the  opinion  that  the 
evidence  did  not  justify  a  fiuding  that  de- 
fendant's superintendent  had  actual 
knowledge  of  the  condition  of  the  side- 
walk at  the  time  of  or  the  place  where  the 
plaintiff  fell.  It  therefore  becomes  neces- 
sary to  determine  whether  the  evidence  is 
of  that  character  which  requires  a  rever- 
sal. The  plaintiff  tells  us  that  she  was  up- 
on the  sidewalk  upon  Factory  street; 
that  It  was  covered  with  a  glare  of  ice  Its 
entire  width  up  to  within  a  foot  of  the 
building,  and  that  It  extended  lengthwise 
of  the  walk  abont  five  feet;  that  she  saw 
it,  stopped,  and  looked  at  it,  then  stepped 
upon  Ic,  and,  after  walking  about  three 
feet  upon  the  ice,  she  slipped  and  fell, 
breaking  her  wrist.  Evidence  was  given 
tending  to  show  that  Ice  bad  been  upon 
the  walk  for  about  three  weeks:  that  on. 
the  4th  and  5th  there  was  rain,  snow 
and  sleet,  turning  cold  on  the  morning  oi 
the  6tb,  the  temperature  going  down  be- 
low zero;  that  the  defendant's  superin- 
tendent had  been  seen  to  pass  over  the 
walk  10  or  12  days  before  the  accident,  and 
again  about  a  week  before.  He  was  then 
called  as  a  witness  on  behalf  of  the  plain- 
tiff, and  himself  testified  that  bo  had 
passed  through  the  street  several  times 
before  the  accident,  but  did  not  remember 
the  dates,— thinks  he  may  have  passed 
through  the  street  after  the  first  of  the 
,  month ;  that  when  he  passed  through  the 
'  street  there  was  ice  upon  the  sidewalk, 
the  same  as  on  every  other  walk  in  the 
city;  that  the  ice  was  covered  with  ashes 
on  that  part  on  which  the  people  trav- 
eled. This  Is  the  evidence,  in  substance, 
bearing  upon  the  question  of  actual  no- 
tice. It  will  be  observed  that  it  fails  to 
show  any  knowledge  on  the  part  of  the 
superintendent  as  to  the  condition  of  the 
walk  after  the  rain  and  sleet  on  the  6th, 
and  the  freezing  on  the  morning  of  the 
6th.  We  do  notunderstand  his  testimony 
to  be  controverted ;  and  if,  as  testified  by 
him,  the  walk  was  covered  with  ashes 
prior  to  the  storm  of  the  4th  and  5th,  it  is 
quite  apparent  that  there  was  a  material 
change  In  the  condition  of  the  walk  there- 
after, rendering  it  dangerous,  if  it  was  as 
described  by  the  plaintiff  at  the  time  of 
her  fall  on  the  morning  of  the  7th.  Tay- 
lor v.  CUy  of  Yonkers,  105  N.  Y.  202, 11  N. 
E.  Kep.  942,  and  Harrington  v.  City  of 
Buffalo,  121  N.  Y.  147,  24  N.  E.  Rep.  186. 


Theso  views  render  it  unnecessary  to  con- 
sider the  question  4b  to  whether  the  de- 
fendant was  guilty  of  negligence,  or 
whether  the  plalntiS,  upon  her  own  show- 
ing, was  guilty  of  contributory  negligence 
in  going  upon  the  ice  after  observing  its 
condition.  Judgment  should  therefore  be 
affirmed,  with  costs.  All  concur,  except 
PoTTEB  and  Vann,  J  J.,  dissenting. 


an  N.  T.  «7j) 
Lewis  v.  ANnnRws. 

(Court  of  Appeals  of  New  Yorh,  SecondVMa- 
ton.    June  9, 1891.) 

iHaTBUOTIONS — WbIOHT  OF  BviDSNCB— TBNDEa— 

BcrricuNCT  or. 

1.  In  an  action  for  money  advanced  on  an  al- 
leged verbal  contract,  whereby  plaintifl!  was  to 
leceive  certain  bonds  in  case  certain  franchises 
were  obtained,  and  was  to  be  refunded  the 
money  on  demand,  in  case  he  became  dissatisfied, 
a  charge  tliat  "letters  and  written  correspondence 
between  the  parties,  shortly  after  the  contract 
was  made,  are  of  more  weight  in  deciding  what 
the  contract  was  than  evidence  as  to  verbal  ad- 
missions at  a  later  date,"  is  properly  refosed, 
where  there  is  evidence  that  at  the  time  of  writ- 
ing and  receiving  the  letters,  etc.,  plaintiff  an- 
derstood  that  the  franchises  had  been  obtained^ 
which  was  not  the  case. 

2.  In  snoh  action,  where  defendant  has  re- 
fused to  refand  the  money  on  plaintiff's  demand, 
it  is  sufficient  to  tender  to  defendant  a  oertificate 
for  bunds  issued  by  him  to  plaintttC,  at  the  triiU, 
if  the  certificate  is  valueless. 

Affirming  6  If.  T.  Supp.  247. 

Appeal  from  Judgment  entered  upon  or- 
der of  the  general  term  of  the  supreme 
court  in  the  first  judicial  department, 
affirming  Judgment  entered  on  a  verdict 
in  favor  of  the  plaintiff.  The  action  was 
brought  to  recover  f  10,000,  alleged  to  have 
been  advanced  by  the  plalntlR  to  the  de- 
fendant to  be  used  in  the  promotion  and 
construction  of  a  cable  railway  in  the  city 
of  New  York,  upon  the  promise  of  the  de- 
fendant to  repay  the  amount  on  demand. 
The  demand  and  refusal  are  alleged  and 
by  the  answer  admitted.  The  other  alle- 
gations of  the  complaint  are  denied. 

Everett  P.  Wbeeler,  for  appellant.  Al- 
mon  Goodwin,  for  respondent. 

Bradlet,  J.,  (after  stating  the  fads  as 
above.)  The  plaintiff  delivered  his  check, 
drawn  upon  the  Metropolitan  Bank  of 
Cincinnati,  to  the  defendant,  bearing 
date  September  3, 1885,  for  f  10,000,  paya- 
ble to  the  order  of  the  latter.  The  check 
was  afterwards  deposited  for  collection, 
collected,  and  Its  proceeds  placed  to  the 
credit  of  the  defendant  In  a  bank  in  the 
city  of  New  York.  The  controversy  be- 
tween the  parties  has  relation  to  the 
agreement  or  understanding  pursuant  to 
which  this  check  was  given  to  and  received 
by  the  defendant.  The  latter  was  then 
president  of  the  New  York  Cable  Railway 
Company,  in  behalf  of  which  efforts  were 
then  being  made  by  Its  promoters  to  ob- 
tain franchises  to  enable  It  to  construct 
cable  railways  in  certain  streets  of  the  city 
of  New  York;  and,  unless  such  rights 
were  procured,  the  purpose  of  the  com- 
pany would  substantially  fail  and  be  de- 
feated. The  evidence  on  part  of  the  plain* 
tiff  tended  to  prove  that,  at  an  interview 
between  him  and  the  defendant,  the  latter 
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expressed  macb  confidence  In  the  enter- 
prise, and  advised  the  plaintiff  to  advance 
Rome  money  with  a  view  to  taking  bonds 
ol  the  company;  and  that  it  was  finally 
afcreed  between  them  that  the  plaintiff 
would  give  his  check  for  f  10,000  to  the  de- 
fendant, tor  which  he  should  receive  f  "0,000 
first  and  f  20,000  second  mortgage  bonds 
of  the  company  when  it  obtained  such 
franchises ;  that  until  then  the  check  should 
not  be  used ;  and  that,  if  at  any  time  the 
plaintiff  felt  dissatisfied,  or  for  any  reason 
disinclined  to  continue  in  the  position 
thus  taken,  the  defendant  would,  on  de- 
mand, return  to  him  the  money  without 
Interest;  and  that  the  check  was  after- 
wards made  and  delivered  pursuant  to 
such  arrangement.  The  effort  to  obtain 
such  franchises  failea.  The  plaintiff  de- 
manded of  the  defendant  the  repayment  of 
the  money,  which  was  by  him  refused,  and 
the  purpose  of  this  action  was  to  recover 
it.  The  evidence  of  the  defendant  is  in 
conflict  with  that  on  the  part  of  the  plain- 
tiff, so  far  as  relates  to  the  assumption 
by  the  former  of  any  personal  responsi- 
bility for  the  repayment  of  the  money, 
and  tends  to  prove  that  he  was  acting, 
as  he  says  the  plaintiff  was  then  advjsed, 
In  a  representative  capacity,  and  that, 
although  be  Informed  the  plaintiff  that 
the  money  not  used  in  the  promotion  of 
the  enterprise  should  be  returned  if  it 
failed,  he  also  stated  to  him  that  the 
money  would  be  turned  over  to  one  Shaw, 
the  attorney  of  the  company,  with  whom 
such  was  the  understanding,  and  that  the 
money  was  so  fiually  disposed  of  by  the 
defendant.  On  the  other  hand,  the  plain- 
tiff by  bis  evidence  says  that  the  name  of 
Mr.  Shaw  was  not  mentioned,  nor  did  the 
defendant  assume  to  act  in  the  transaction 
with  him  other  than  on  his  individual  re- 
sponsibility. The  question  of  fact  arising 
upon  the  conflicting  evidence,  in  behalf  of 
the  respective  parties,  was  submitted  to 
the  jury.  Thus  far  no  question  arises  for 
consideration  on  this  review.  It  appears 
that  after  the  delivery  of  the  check  to  the 
defendant  there  wa«  some  correspondence 
between  the  parties.  The  first  was  a  tele- 
gram of  date  October  14,  1885,  from  the 
defendant  to  the  plaintiff,  stating  that 
the  check  wa«  deposited  that  day.  This 
was  followed  by  letter  of  same  date  from 
the  plaintiff  at  Cincinnati,  acknowledging 
the  receipt  of  the  telegram,  and  Ba.ving 
the  check  would  be  paid  when  presented, 
and  adding:  "Will  you  please  send  the 
bonds  such  payment  will  entitle  me  to 
receive  under  the  agreement  to  me  here 
made  in  my  favor  in  sums  of  $5,000  each, 
par  value.  And, not  having  received  any 
answer  to  It,  he  inclosed  copy  of  that  let- 
ter in  one  also  from  Cincinnati  of  date  No- 
vember 8, 1885,  for  fear,  as  there  expressed, 
that  it  may  not  have  been  received,  and  in 
It  said :  "Will  thank  you  to  wire  upon  re- 
ceipt of  this,  at  my  expense,  whether  the 
bonds  I  have  paid  for  have  been  sent  nie, 
and,  in  case  they  have  not.  when  I  may 
expect  to  receive  them.  Would  also  like 
to  have  by  mail  any  information  you  can 
impart  as  to  work  being  done,  as  have 
heard  nothing  since  I  saw  you."  On  No- 
vember 5, 1885.  at  New  York,  the  defend- 
ant wrote  the  plaintiff  acknowledging.re- 


celpt  of  letter,  saying i  "The  bonds  were 
not  ready  for  delivery  through  the  Trust 
Co.,  as  there  was  some  unavoidable  delay. 
Both  classes  of  bonds  have  now  been  com- 
pleted, and  the  accepted  orders  of  the  Am. 
Loan  &  Trust  Co.  have  been  issued  to- 
day, which  has  been  the  earliest  issue  pos- 
sible to  all  the  subscribers."  He  then  re- 
ferred to  the  fact  that  he  inclosed  the 
plaintiff's  accepted  order  for  bonds,  which 
bonds  he  could  receive  at  any  time  from 
the  trust  company,  but  that  all  the  sub- 
scribers there,  so  far  as  be  knew,  left  the 
bonds  on  depositwlth  the  trust  company. 
The  purport  of  the  receipt  and  contract  of 
that  company  was  that  he  bad  received 
from  the  plaintiff  910.000  on  account  of 
Charles  P.  Shaw,  attorney,  for  which  sum 
the  trust  company,  out  of  certain  bonds 
delivered  to  it.  agreed  to  deliver  to  the 
plaintiff  f  20,000  first  mortgage  bonds,  and 
a  like  amount  of  second  mortgage  bonds 
of  the  New  York  Cable  Railway  Company. 
And  on  the  9th  of  November,  1S85,  the 
plaintiff  wrote  the  defendant  acknowledg- 
ing the  receipt  of  his  letter,  with  in- 
cloBure,  and  said :  "I  note  the  bonds  are 
now  ready  for  delivery,  but  that  the  ma- 
jority of  the  owners  have  left  them  on  de- 
posit with  the  American  Loan  and  Trust 
Co.  Mr.  Burnett,  of  Chicago,  and  myself 
are,  as  Burnutt  expresses  it,  ready  '  to  go 
with  the  crowd'  in  this  matter,  if  v<re  can 
see  any  advantage  in  doing  so."  The 
plaintiff  also  gave  evidence  of  conversa- 
tions with  the  defendant  at  interviews 
subsequent  to  those  letters,  and  especially 
in  January  and  April,  1886,  to  the  effect 
that  the  defendant  then  recognized  the 
agreement  on  his  part  to  repay  the  money 
to  the  plaintiff,  and  repeated  his  promise 
that  it  should  be  so  repaid  on  the  terms 
before  mentioned  in  the  evidence  of  the 
plaintiff.  Having  in  view  those  written 
coniuiunlcatlons,  the  defendant's  counsel 
requested  the  court  to  charge  the  jury 
that  "  the  letters  and  written  correspond- 
ence between  the  parties,  shortly  after  the 
contract  was  made,  are  of  more  weight  in 
deciding  what  the  contract  was  than  evi- 
dence as  to  verbal  admissions  at  a  later 
date."  And  the  Justice  remarked :  "I  will 
not  charge  that  they  are  of  more  weight, 
but  I  will  charge  that  these  letters,  as  I 
said  before,  are  to  be  taken  into  consider- 
ation, and  in  connection  with  the  oral  tes- 
timony and  their  indications  as  to  what 
the  understanding  of  the  contract  was  by 
the  writers  of  the  letters ; "  and  exception 
was  taken  to  the  refusal  to  charge  as  re- 
quested. These  letters  were  not  by  this 
proposition  treated  as  constituting  the 
contract,  but  it  was  assumed  that  it  had 
been  made  verbally  between  the  parties 
before  they  were  written.  Whether  or 
not  the  letters  were  entitled  to  more 
weight  than  evidence  of  admissions  was 
of  no  Importance  unless  they  were  incon- 
sistent with  it,  and  it  la  only  in  the  view 
that  they  were  so  that  the  request  may  be 
deemed  to  have  been  made.  The  fact  that 
the  defendant's  letter  of  November  5th 
may  not  be  deemed  In  harmony  with  the 
evidence  of  his  admissions  did  not  neces- 
sarily, as  against  the  plaintiff,  require  the 
conclusion  that  it  was  entitled  to  more 
weight  than  was  socta  evidence,  unless  it 
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coald  alHO  be  said,  as  matter  o(  law,  that 
the  plaintllf  waa,  at  the  time  of  receipt  nl 
that  letter,  advised  of  the  sitnatlnn  as  It 
then  exlBted  in  respect  to  the  rail  way  com- 
pany in  Its  relation  to  the  franchises  be- 
fore referred  to.  In  yiew  of  the  evidence 
on  this  part  of  the  arrangement  under 
which  the  money  was  advanced,  the  infer- 
ence was  permitted  that  be  understood 
when  he  wrote  and  received  those  letters 
that  the  franchises  had  been  obtained. 
This,  in  that  view,  may  have  been  as- 
8umc<1  by  him  when  the  defendant's  tele- 
gram of  October  14,  1885,  was  received; 
and  the  jury  were  also  at  liberty  to  infer 
that  no  personal  Interview  wa«  had  be- 
tween the  parties  after  the  check  was  ad- 
vanced until  in  January,  1886,  when  the 
plaintiff  testified  that  be  "expressed  sur- 
prise that  the  money  had  been  used  with- 
out having  first  obtained  the  concessions 
uf  the  charters  and  franchises  as  he  [de- 
fendant] had  promised;"  and  that  the 
defendant  then  said  "  that,  although  the 
franchises  and  charters  had  not  been  as 
yet  obtained,  It  would  be  only  a  question 
of  ashort  time;  that  they  would  be  grant- 
ed; and  be  said, 'Just  leave  this  money  as 
it  Is;  this  matter  is  coming  out  all  right.' 
•  •  •  I  said  to  Mr.  Andrews,  '  I  will  lot 
this  money  remain  with  yuu  a  little  long- 
er, provided  Mr.  Burnett  is  of  the  same 
mind.' "  Then  in  his  letter  of  27th  of  Feb- 
ruary, 1886,  the  plaintiff,  after  referring  to 
his  January  conversation  with  the  defend- 
ant, seated  that,  unless  the  bonds  shall  be 
Issued  at  an  early  date,  he  might  prefer  to 
take  down  the  deposit  of  the  flO.OOO. 
This  was  followed  by  a  letter  in  answer 
from  the  defendant,  to  the  effect  that 
things  were  looking  favorably.  The  plain- 
tiff testified  to  another  interview  in  April, 
In  which  the  defendant  gave  like  assur- 
ances. And  In  June  the  plaintiff  by  letter 
informed  the  defendant  of  his  purpose  to 
"take  down  the  money  deposited, "etc., 
and  thereafter  he  sought  to  obtain  It 
from  the  defendant.  It  may  be  observed 
that  the  evidence  warranted  the  concln- 
sion  that  the  plaintiff  understood  the  ar- 
rangement to  be  such  that  he  was  to  take 
the  bonds  of  the  company  only  in  the 
event  the  city  franchises  were  obtained, 
as  upon  that  depended  their  value,  and 
without  them  there  was  nothing  on 
which  to  place  a  mortgage  to  secure  the 
bonds;  and  that  In  bis  letters  after  the 
telegram,  and  prior  to  January,  1886,  he 
assumed,  and  was  permitted  to  do  so, 
that  the  franchises  had  been  acquii-ed,  in- 
asmuch as  his  evidence  tended  to  prove 
that  the  check  was  not  to  be  used  until 
and  except  in  that  event.  In  view  of 
these  circumstances,  and  soiue  others 
which  might  be  mentioned,  the  force 
which  may  have  been  given  to  the  evi- 
dence furnished  by  the  letters,  in  Its  bear- 
ing upon  the  oral  evidence  of  the  contract 
and  of  admissions  relating  to  it,  was  de- 
pendent upon  the  relation  and  application 
It  was  found  to  have  to  that  subject,  and 
consequently  its  comparative  "weight,  in- 
dicating what  the  contract  was,"  became 
a  question  solely  for  the  jury.  The  court 
properly  refused  to  charge  the  unqualified 
proposition  as  requested. 
The  court  was  alsorequeeted  to  charge 


that,  "If  the  Jury  find  that  the  certificate 
Issued  to  the  plaintiff  was  not  tendered  to 
tlie  defendant  before  suit  was  brought, 
their  verdict  should  be  for  the  defendant. " 
The  court  remarked  that  it  had  already 
charged  upon  that  subject,  and  it  was  un- 
necessary to  charge  further  upon  It.  Tb'e 
exception  to  this  refusal  to  charge  as  re- 
quested was  not  well  taken.  The  court.  In 
calling  the  attention  of  the  jury  to  the  evi- 
dence of  tender,  charged  them  that.  If  the 
certificate  had  no  value.  It  wax  sufficient 
to  surrender  or  tender  it  at  the  trial,  as 
had  been  done.  In  this  there  was  no  er- 
ror. It  may  be  observed  that  the  action 
was  not  founded  upon  rescission  of  tho 
contract,  but  upon  It  to  reco  verthe  money 
which  the  plaintiff  claimed  the  defendant 
had  agreed  to  repay  upon  demand.  The 
offer  to  surrender  it  at  the  trial  was  suffi- 
cient, and  it  is  uncontroverted  that  the 
attorney  for  the  plaintiff  offered  by  letter 
to  the  defendant  before  the  action  was 
commenced  to  return  the  certlBcate  to 
him.  The  court  left  the  question  to  the 
Jury  to  find  whether  or  not  there  was  a 
tender  of  the  certificate  before  suit,  and 
that.  If  they  found  it  was  valueless,  no 
tender  before  then  was  necessary.  The 
evidence  of  MacAnley  to  which  exception 
was  taken  was  substantially  the  same  as 
that  previously  given  by  the  defendant  on 
his  crusB^xanilnatlon.  The  slight  differ- 
ence, such  as  it  was,  added  nothing  incon- 
sistent with  that  so  given  by  him  which 
could  excite  attention  to  his  prejudice. 
Then  the  defendant,  on  his  direct  examina- 
tion, had  opened  the  subject  which  prop- 
erly furnished  the  ground  for  the  cross- 
examination  by  which  the  facts  were  elicit- 
ed to  which  MacAuIny  testifled.in  relation 
to  bis  transaction  with  the  defendant. 
After  a  careful  examination  of  the  evidence 
and  all  the  exceptions  taken,  our  atten- 
tion is  called  to  no  other  question  requir- 
ing the  expression  of  consideration.  The 
Judgm«>nt  should  be  affirmed.  All  concur, 
except  Bkow.v,  J.,  not  sitting. 


cm  N.  T.  SIS) 

CniBFiEi.n  V.  MuRDOCK  et  al. 

(Ccwrt  at  Appeals  of  New  York,  Second  Dlntlt- 

ion.     June9,im.) 

CoLLBCTOB'g  BoKD— Lien — ^Pbiobitt — Kbdimp- 

TION. 

1.  Rev.  St.  N.  Y.  (Ttb  Ed. )  p.  818,  i  20,  pro- 
viding that  a  township  collector's  bond  shall  be 
a  lien  on  the  lands  of  the  collector  and  his  sure- 
ties within  the  county  at  the  time  of  filing  the 
bond,  and  shall  continue  to  be  such  lien  until  its 
condition  is  satisfied,  does  not  give  the  lien  ot 
such  bond,  though  docketed  as  provided  bv  Laws 
1885,  o.  10,  priority  over  an  unrecorded  prior 
mortgage  executed  by  one  of  the  sureties. 

2.  A  surety  on  a  collector's  bond,  who  by  an 
arrangement  with  his  principal  takes  the  man- 
agement of  the  funds  collected,  which  are  de- 
posited In  a  bank  of  which  the  surety  is  presi- 
dent and  chief  manager,  and  refuses  to  pay  them 
over  to  the  treasurer  when  directed  so  to  do  by 
the  collector,  Is,  as  between  himself  and  a  co- 
surety, primarily  liable  for  the  funds,  if  the 
same  are  lost  oy  the  bank's  failure. 

8.  In  a  decree  for  the  sale  of  land  under  the 
lien  of  such  bond  it  is  error  to  allow  defendants 
to  redeem  within  the  period  fixed  for  the  redemp- 
tion of  lands  sold  under  execution,  as  no  such 
right  of  redemption  is  given  by  the  statute. 
Modifying  and  affirming  8  N.  Y.  Supp.  5BS. 
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Appeal  from  snpreine  court,  general 
term,  fifth  department. 

W.  A.Sutberlaad,  for  appellant  Hyland. 
Fred  W.  Noyea,  for  appellant  Whlteman. 
Edward  B.  Coyue,  for  respondent  Wade- 
worth.  CbarlvB  J.  BlsseU,  for  respondent 
Crlsfleld. 

Parker,  J.  The  plaintiff,  as  supervisor 
of  the  town  of  North  Dansvllle,  brought 
this  suit  in  eqnltjr  to  enforce  the  lien  of  the 
collector's  bond  aKainst  the  defendant  J. 
S.  Murdock  as  principal,  and  the  defend- 
ants James  Faulkner  and  Reuben  White- 
man,  sureties;  the  defendants  Hyland, 
Wadsworth,  and  John  N.  Faulkner  being 
made  parties  as  Incumbrancers.  On  the 
7th  day  of  February,  1887,  the  county 
treasurer  of  Livingston  county  having 
duly  extended  the  time  lor  the  collection 
of  the  unpaid  taxes  in  the  town  of  North 
DausvUle,  the  collector,  with  his  sureties, 
Faulkner  and  Whiteman,  renewed  their 
bond  in  the  manner  provided  by  chapter 
10  of  the  Laws  of  1885,  and  it  was  on  that 
day  duly  approved  and  tiled  and  entered 
in  the  county  clerk's  office.  Subsequently 
the  collector  made  return  on  bis  warrant, 
vrben  there  was  found  to  be  in  his  hands 
f2,180.10,  which  was  due  to  the  county 
treasurer.  That  sum  has  never  been  paid, 
and  it  was  to  secure  the  collection  there- 
of that  this  suit  to  enforce  the  lien  of  the 
bond  was  instituted.  The  money  In  the 
bands  of  the  collector  was  by  him  deposit- 
ed with  the  First  National  Bank  of  Dans- 
vllle, of  which  JameH  Faulkner,  one  of  the 
sureties,  was  a  shareholder,  president, 
cashier,  and  general  manager.  The  col- 
lector gave  to  James  Faulkner  a  check  for 
the  amount  due  the  county  treasurer,  be 
agreeing  to  pay  the  amount  called  for  by 
it  to  the  treasurer.  This  he  did  not  do, 
and  on  the  24th  day  of  August,  1887,  the 
bank  ceased  to  do  business,  and  its  assets 
passed  into  the  hands  of  a  receiver.  Sub- 
sequently the  county  treasurer  duly  issued 
and  delivered  to  the  sheriff  of  the  county 
bis  warrant,  commanding  him  to  levy 
said  sum  of  92,180.10  out  of  the  property 
of  the  collector,  which  was  thereafter  re- 
turned nnsatisfled,  because  the  collector 
had  no  goods  or  chattels  or  lands  or  tene- 
ments out  of  which  the  moneys  called  for 
by  the  warrant  could  be  obtained.  Faulk- 
ner in  the  mean  timehadbecome  insolvent. 
An  action  at  law  on  the  bond,  therefore, 
could  have  but  resulted  in  enforcing  col- 
lection of  the  entire  amount  from  the 
surety  Whiteman,  who  was  solvent. 
Such  a  result  would  have  been  most  Ineq- 
uitable, and  for  that  reason  the  plaintiff 
may  have  been  induced  to  institute  a  suit 
for  the  foreclosure  of  the  lien  in  the  first 
instance,  Faulkner  having  been  the  owner 
of  considerable  real  estate  to  which  the 
lien  of  the  bond  attached  the  moment  of 
its  filing  and  entry  in  the  county  clerk's 
office.  On  the  trial  the  point  was  made 
that  the  plaintiff  ought  not  to  maintain 
this  suit,  because  he  had  an  adequate  rem- 
edy at  lav,  and  it  is  again  urged  on  this 
appeal.  In  the  answers  of  the  several  de- 
fendants, no  such  objection  was  made. 
On  the  contrary, each  defendant,  after  set- 
ting forth  the  facts  deemed  the  most 
favorable  to  bis  position,  demanded  equi> 


table  relief.  The  parties  having  thus  sub- 
mitted to  the  jurisdiction  of  the  court,  it 
was  too  late  to  make  the  objection  on  the 
trial  that  the  plaintiff  had  a  remedy  at 
law.  Orandin  v.  LeRoy,  2  Paige,  509;  Le 
Roy  V.  Piatt,  4  Paige,  77;  Town  of  Mentz 
v.  Cook,  108  N.  7.  504, 15  N.  £.  Rep.  bil; 
Baron  v.  Korn,127  N.Y.  — .  27  N.  E.  Rep.  804. 
Whether  the  objection,  if  seasonably  tak- 
en, could  hare  been  made  available,  need 
not,  therefore,  be  considered.  The  right 
of  the  plaintiff,  then,  to  enforce  the  lien  of 
this  bond  must  bedeemed  established,  and 
the  questions  requiring  consideration 
grow  out  of  that  portion  of  the  decree 
which  determines  the  equities  of  the  sev- 
eral defenUunts,  as  against  each  other,  . 
and  also  whether  the  decree  was  right,  in 
HO  far  as  it  adjudged  that  subsequent 
mortgagees  and  grantees  should  have  the 
rightof  redemption.  In  the  determination 
of  the  questions  thus  presented,  we  shall 
first  consider  whether,  as  against  Faulk- 
ner, the  co-surety,  Whiteman,  is  entitled 
to  have  the  entire  amount  due  to  the 
plaintiff  collect«<l  out  of  the  property  of 
Faulkner,  if  on  a  sale  enough  shall  be  real- 
ized for  that  purpose.  While  on  the  exe- 
cution of  the  undertaking  each  of  thesnre- 
ties  became  liable  to  pay  the  amount  of 
any  default  on  the  part  of  the  collector, 
nevertheless.  In  the  event  of  payment  of 
the  whole  by  one  of  them>  he  would  ordi- 
narily be  entitled  to  contribution troni  the 
other,  to  the  extent  of  one-half  the  amount 
so  paid.  And  in  a  suit  to  foreclose  the 
lien,  in  the  absence  of  circumstances  eq- 
uitably rendering  the  property  of  the  one 
chargeable  with  the  whole  amount  in  the 
first  Instance,  the  court  would  decree  that 
the  lands  of  each  should  first  be  made 
available  to  secure  the  payment  of  one- 
half.  But  it  la  asserted  in  this  case  that, 
by  i-eason  of  the  acts  of  Faulkner,  his  co- 
surety is  entitled  to  have  theentlre  amount 
collected  out  of  Faulkner's  property.  Hit 
shall  prove  sufhclent  for  that  purpose. 
Faulkner  was  the  president  and  cashier  of 
the  bank  in  which  the  collector  deposited 
the  avails  of  taxes  collected.  It  appears 
that  for  many  years  Faulkner  had  been 
one  of  the  sureties  of  Murdock,  as  collector 
of  the  town,  on  an  understanding  that 
the  moneys  received  should  be  deposited 
in  the  bank  of  which  he  was  president. 
On  thelltbdayof  July,lS87,about  44'day8 
before  the  failure  of  the  bank,  the  collector 
drew  his  check  against  his  account,  as 
kept  in  the  bank,  for  the  sum  due  the 
county  treosui-er,  and  left  it  with  Faulk- 
ner at  the  bank,  who  at  the  time  promised 
to  transmit  the  amount  thereof,  either  In 
money  or  In  draft,  to  the  treasurer  of 
Livingston  county.  This  Faulkner  did 
not  do,  notwithstanding  he  had  accepted 
the  check  and  retained  it  down  to  the  time 
of  the  bank's  failure.  Now,  it  will  be  ob- 
served that  the  moneys  were  deposited- 
with  the  bank,  and  not  with  Faulkner. 
When  deposited,  the  title  to  the  money 
passed  to  the  bank,  which  impliedly  prom- 
ised to  pay  the  debt  thereby  created  by 
honoring  the  checks  of  the  depositor  as 
they  were  presented,  so  that  tbe  relation 
of  the  bank  and  the  collector  was  there- 
after that  of  debtor  and  creditor.  O'Con- 
nor V.  Bank,  134  N.  Y.  824,  26  N.  E.  Rep. 
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816.  Tt  does  not  appear  that  the  bank 
ever  paid  the  check,  bo  that  at  the  time 
of  Its  failure  the  title  to  the  funds  were 
in  It,  and  not  in  Fanikner.  As  Faulkner 
never  had  the  naoneys,  the  collector  could 
not  have  maintained  an  action  asralnst 
him  for  their  recovery,  and  in  that  respect, 
therefore,  the  collector  had  no  right,  as 
aKainst  Faulkner,  to  which  the  co-surety, 
Whiteman,  could  be  subrogated. 

The  collector  had  a  claim  against  the 
bank  tor  the  moneys  deposited  with  tt, 
but  the  bank  was  not  a  surety,  and  the 
rights  of  the  collector  against  it  cannot 
be  made  available  to  the  sureties  in  this 
suit.  The  question  is  therefore  presented 
whether  in  that  which  he  did,  or  omitted 
to  do,  Faulkner  failed  to  discharge  a  du- 
ty which  he  owed  to  the  collector  and  the 
co-surety.  During  the  44  days  which 
elapsed  between  the  giving  of  the  check 
and  the  failure  of  the  bank,  the  bank  re- 
ceived denoslts  and  paid  checks  as  there- 
tofore during  Its  existence.  It  was  adebt- 
or  to  the  collector  lu  the  amount  of  his 
check,  which  It  could  have  paid,  as  well 
as  the  checks  of  other  depositors  honored 
subsequent  to  the  date  of  the  collector's 
check.  Faulkner,  as  president  and  cashier 
of  the  bank,  knew  of  its  financial  condi- 
tion ;  knew  that  the  plaintiff  had  moneys 
there  applicable  to  the  payment  of  the 
check;  and  was  in  a  position  to  obtain 
the  moneys  and  pay  the  county  treasurer, 
as  he  bad  agreed  to  do.  Had  he  done  so, 
the  bond  would  have  been  satisfied,  and 
the  collector  and  his  sureties  relieved  from- 
liability.  The  doctrine  of  contribution, in 
the  absence  of  a  contract,  express  or  im- 
plied, between  sureties  to  indemnify  each 
other,  rests  on  principles  of  equity ;  relief 
being  afforded  to  the  surety  making  pay- 
ment, on  the  ground  that  the  suretieB 
have  a  common  interest  and  a  common 
burden,  for,  as  all  are  equally  bound  and 
equally  relieved,  equity  deems  it  but  ]ust 
that  all  should  contribute  in  proportion 
towards  a  benefit  obtained  by  all.  Bnrge, 
Sur.  3H4;  1  Story,  Eq.  Jnr.  §  49*.  A  co- 
surety is  entitled  to  any  indemnity,  or  the 
avails  of  it,  which  his  co-surety  suing  for 
contribution  had  from  the  piincipai  debt- 
or, or,  if  the  co-Burety  has  released  or  dis- 
charged the  indemnity,  or  has  collected 
and  applied  the  avails  to  his  own  use,  he 
cannot  recover.  Theob.  Prln.  &  Sur.  c.  11, 
§  283;  Livingston  v.  Van  Rensselaer,  6 
Wend.  63.  In  Ramsey  v.  Lewie,  30  Barb. 
403,  one  of  several  sureties  took  from  the 
principal  a  chattel  mortgage  to  indemni- 
fy him  for  becoming  such  surety,  and  aft- 
erwards discharged  the  same  without  the 
consent  of  his  co-sureties;  and,  upon  the 
principles  already  alluded  to.  It  was  held, 
in  an  action  brought  by  him  against  his 
co-sureties,  that  they  bad  an  equitable  in- 
terest in  the  chattel  mortgage,  and  that 
to  the  extent  that  they  were  injured  by 
the  plaintlR's  relinquishment,  without 
their  consent,  they  were  entitled  to  relief 
as  against  him.  In  Elwell  v.  Skiddy,  77 
N.  Y.  282,  the  court  states  the  rule  in 
these  words:  "If  the  co-surety  suing  for 
contribution  bas  received  any  money  or 
property  as  payment  or  security  from  the 
principal,  he  will  be  obliged  to  account  for 
the  same. " 


Had  Faulkner  been  solvent  after  the 
failure  of  the  bank, and  had  he  been  required 
to  pay  the  county  treasurer  the  amount 
due  on  the  bond,  within  the  principle  of 
the  cases  cited,  he  would  not  have  been 
entitled  to  recover  in  an  action  against 
his  co-surety  for  contribution  because  the 
collector  had  placed  in  his  hands  the 
means  by  which  the  indebtedness  could 
and  should  have  been  paid,  thus  relieving 
the  principal  as  well  as  the  sureties  from 
liability,  and  he  owed  to  bis  co-surety  as 
well  as  his  principal  the  duty  of  making 
available  that  which  he  received  for  such 
purpose.  Bo  if  the  co-surety,  Whiteman, 
after  default,  had  paid  the  amount  of  the 
bond,  he  would  have  been  entitled,  in  an 
action  against  Faulkner,  to  recover  his 
proportion  of  the  benefit  which  Faulkner 
should  have  derived  from  any  moneys,  se- 
cnrities,  or  property  given  to  him  by  the 
principnl  to  be  applied  in  the  extinguish- 
ment of  the  indeliteduess  for  which  he  had 
become  surety.  His  failure  to  do  so  was 
doubtless  due  to  the  fact  that,  by  omittlngr 
to  withdraw  the  funds  from  the  bank,  he 
boped  to  postpone  the  hour  of  the  bank's 
insolvency,  and  his  own  financial  ruin ; 
but  while  this  may  tend  to  explain,  it  in 
no  wise  excuses,  his  neglect  to  perform  the 
duty  of  collecting  the  money  from  the 
bank  and  making  payment.  Faulkner  is 
no  longer  responsible,  but  the  Hen  sought 
to  be  foreclosed  is.  by  the  terms  of  the 
bond,  enforceable  against  his  real  estate 
for  the  entire  amount  due  thereon;  and, 
in  view  of  the  equities  existing  in  favor  of 
'his  co-surety,— equities  which  would  pre- 
vent Faulkuer  from  either  maintaining  an 
action  for  contribution  against  White- 
man,  or  from  successfully  resisting  an  ef- 
fort by  his  co-surety  to  obtain  Judgment 
for  the  full  amount  of  the  default  after 
payment  thereof  by  him, — acourtof  equi- 
ty, as  against  Faulkner,  will  not  relieve 
his  real  estate  on  which  the  bond  is  a  lien 
from  bearing  the  fnll  burden  of  it,  but 
will  decree  that  the  entire  proceeds  there- 
of, so  far  as  required,  be  applied  in  extin- 
guishment of  the  amount  due. 

Having  reached  the  conclusion  that,  as 
against  Fanikner,  the  co-surety  had  such 
equities  as  to  entitle  him  to  a  decree  that 
the  lien  of  the  bond  be  enforced  out  of 
Faulkner's  real  estate,  we  are  brought  to 
the  question  whether  such  equity  is  su 
perlor  to  that  of  Hyiand,  a  subsequent 
mortgagee  and  grantee  of  Faulkner. 
Prior  to  the  11th  day  of  July,  1887,  the  col- 
lector had  made  his  collections,  and  he 
was  In  default  as  collector.  On-  that  day 
he  drew  his  check  for  the  amount  of  his 
default,  and  delivered  It  to  Faulkner,  who 
agreed  to  send  the  money  or  a  draft  to  the 
treasurer.  Subsequently,  and  on  the  24th 
of  August,  the  day  on  which  tlie  bank 
ceaaed  to  do  business,  Fanikner  conveyed 
to  John  Hyiand  certain  lands  on  which 
the  collector's  bond  was  a  lien.  On  the 
same  day  he  mortgaged  certain  other 
lands,  likewise  charged  with  the  Hen  of 
such  bond,  to  Hyiand,  as  security  for  the 
Bum  of  f 20,000, toco vercertain  promissory 
notes  made  and  indorsed  by  Hyiand  for 
the  benefit  of  Faulkner.  A  tew  days  prior 
thereto,  and  on  August  18th,  Faulkner 
mortgaged   to  Hyiand  still  other  lands. 
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Tv-hlch  he  owned  at  the  time  of  the  filing 
and  entry  of  the  bond  as  security  for  the 
Slim  of  ?15,000.  If  without  actual  notice 
of  the  then  existing  equity  in  favor  of 
Whiteman,  Hyland  had  advanced  the 
amount  of  money  called  for  by  the  deed 
and  the  mortgages,  at  the  time  of  their 
execution  and  delivery,  whether  such  equi- 
ty was  nevertheless  superior  to  the  rights 
acquired  by  Hyland  under  his  deed  and 
mortgages  would  have  presented  an  In- 
teresting question.  The  filing  and  entry 
of  the  bond  in  the  county  clerk's  office,  as 
required  by  statute,  was  notice  to  all  sub- 
sequent purchasers  of  the  existence  of  a 
Uen  on  Faulkner's  real  estate,  enforceable 
for  the  fuU  amount  of  any  default  on  the 
part  of  the  principal;  for  by  the  terms  of 
the  bond,  as  affected  by  statute,  each  sure- 
ty was  separately  bound,  and  the  real  es- 
tate of  each  separately  charged  with  the 
payment  of  any  sum  which  the  principal 
should  omit  to  pay  over,  as  required  by 
the  terms  of  the  warrant  delivered  to  him. 
While  it  is  true  that  one  surety  has  a  right 
of  action  against  his  co-surety  for  contri- 
bution, he  is  liable  to  be  defeated,  in  whole 
or  In  part,  If,  by  reason  of  his  neglect  or 
misconduct  his  co-surety  will  be  injured 
by  a  Judgment  compelling  contribution.  So 
that  it  can  hardly  be  said  that  the  entry 
of  the  bond  is  notice  to  a  subsequent  pur- 
chaser that  the  real  estate  conveyed  to  him 
Is  chargeable  only  with  a  certain  propor- 
tion of  any  liability  that  may  accrue  there- 
on, for  it  Is  In  the  first  Instance  burdened 
with  the  entire  liability,  and  whether  it  can 
be  reduced  by  enforced  contribution  from 
a  co-surety  may  be  dependent  on  the  exist- 
ence or  non-existence  of  equities  in  favor 
of  the  one  as  against  the  other  which  do 
not  appear  on  the  face  of  the  instrument. 
It  is  therefore  said  that  a  purchaser  under 
such  circumstances  is  put  on  inquiry  to  as- 
certain whether  there  are  any  equities  which 
prevent  his  grantor  from  compelling  con- 
tribution from  his  co-surety,  and  to  that 
extent  relieve  the  charge  upon  the  lands 
about  to  be  conveyed.  The  evidence  is  si- 
lent touching  any  Inquiry  in  that  direc- 
tion by  Hyland.  It  does  not  even  appear 
that  he  had  personal  knowledge  of  the  exist- 
ence of  the  bond.  ,  But  this  subject  need  not 
be  pursued  further,  for  Hyland  was  not 
a  bona  fide  purchaser  in  such  sense  as  to 
entitle  him  to  take  title  paramount  to  the 
then  existing  equity  in  favor  of  Whiteman. 
Hyland  was  a  creditor  of  Faulkner,  and 
the  consideration  for  the  deed  and  mort- 
gages was  an  antecedent  debt,  which  fur- 
nished a  valuable  consideration  for  their 
support,  but,  tn  the  absence  of  some  new 
consideration  parted  with  upon  the  faith 
of  the  purchase,  did  not  operate  to  protect 
bis  title  against  a  prior  outstanding  eqnir 
ty.  In  re  Howe,  1  Paige,  125;  Jackson  v. 
Campbell,  19  Johns.  282;  Ray  v.  BIrdseye, 
B  Denio,  619;  Wood  v.  Robinson,  22  N.  T. 
564 ;  Knower  v.  Bank,  124  N.  Y.  562,  27  N. 
E.  Rep.  247. 

Before  the  execution  of  the  bond,  and  <m 
the  14th  day  of  September,  1886,  the  defend- 
ant James  Faulkner  and  his  wife  execut- 
ed and  delivered  to  the  defendant  James 
W.  Wadsworth  a  mortgage  covering  cer- 
tain of  the  lands  described  In  the  com- 
l^alnt,  and  conditioned  for  the  payment  to 


Wadsworth  of  the  sum  of  $10,000.  Wads- 
worth  did  not  record  the  mortgage  imtll 
August  25,  1887,  so  that  between  the  date 
of  the  execution  and  that  of  recording  the 
mortgage  the  bond  in  controversy  became 
a  Hen  on  all  the  real  estate  of  Faulkner. 
Whether  the  Hen  of  the  bond  is  superior 
to  that  of  the  mortgage  presents  one  of  the 
questions  which  we  are  invited  to  pass 
upon.  The  statute  providing  that  the  ef- 
fect of  the  execution,  delivery,  filing,  and 
entry  of  the  collector's  bond  shall  oper- 
ate to  create  a  lien  on  all  the  real  estate 
in  the  county  of  the  collector  and  his  sure- 
ties Is  as  follows:  "The  supervisor  shall, 
within  six  days  thereafter,  file  such  bond, 
with  bis  approbation  indorsed  thereon,  in 
the  office ,  of  the  county  cleric,  who  shall 
make  an  entry  thereof,  in  a  book  to  be 
provided  for  the  purpose,  in  the  same  man- 
ner in  which  Judgments  are  entered  of  rec- 
ord; and  every  such  bond  shall  be  a  Hen 
on  all  the  real  estate  held  Jointly  or  sever- 
ally by  the  collector  or  his  sureties  with- 
in the  county  at  the  time  of  the  filing  there- 
of, and  shall  continue  to  be  such  lien  till 
its  condition,  together  with  all  costs  and 
charges  which  may  accrue  by  the  prosecu- 
tion thereof,  shall  be  fuUy  satisfied."  Rev.. 
St.  pt.  1,  c.  11,  tit.  8,  art.  2,  |  20.  It  was 
the  view  of  the  courts  below  that  the 
Hen  which  the  statute  dedaree  shall  be 
created  by  the  filing  and  entry  of  a  col- 
lector's bond  in  the  county  clerk's  office  is 
a  general  Uen,  having  no  greater  force  and 
effect  than  the  Uen  of  a  Judgment.  Such 
was  also  the  conclusion  of  the  court  in  Wild- 
er v.  Butterfleld,  50  How.  Pr.  385.  And, 
following  the  well-settled  rule  that  an  un- 
recorded mortgage  is  entitled  to  priority 
over  the  Uen  of  a  Judgment,  It  was  held 
that  the  Hen  of  the  Wadsworth  mortgage 
was  superior  to  the  Hen  of  the  bond. 

The  conclusion  thus  reached  accords  with 
our  view  of  the  Intent  and  effect  of 
the  statute.  It  does  not  in  terms  declare 
that  a  lien  thus  created  shall  be  superior 
to  and  take  precedence  over  all  outstand- 
ing equities;  nor  was  the  purpose  of  the 
act  to  secure  the  town  in  aU  cases  by  a 
lien  on  real  estate ;  for  the  BUi>ervl8or  Is  au- 
thorized to  determine  the  sufficiency  of  the 
sureties,  and  may  accept  a  bond  executed 
by  persons  who  are  not  the  owners  of 
real  estate.  So  the  responsibility  of  se- 
curing the  town  against  loss  occasioned 
by  a  defaulting  coUector  is  primarily  placed 
upon  the  supervisor,  and,  by  way  of  fur- 
ther security  merely,  the  bond  Is  made  a 
Hen  on  the  real  estate  of  principal  and  sure- 
ties. As  the  poUcy  of  the  statute  was 
not  necessarily  to  secure  the  town  by  a 
Uen  on  real  estate,  but  to  burden  the  su- 
pervisor with  the  obUgation  of  determin- 
ing the  sufficiency  of  the  sureties,  it  was 
apparently  not  deemed  necessary  to  pro- 
vide that  the  Hen  should  be  superior  to 
equities,  not  of  record.  Certainly  there  Is 
nothing  in  the  statute  suggesting  an  In- 
tention to  the  contrary.  One  of  the  appel- 
lants contends  that  the  supervisor  of  the 
town  is  a  purchaser,  the  bond  a  convey- 
ance and  the  fiUng  and  entry  in  the  coun- 
ty clerk's  office  a  recording  thereof,  with- 
in the  meaning  of  the  recording  act.  It 
may  be  ob3erved  in  this  connection  that  the. 
bond   was   not   acknowledged   as   required 
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by  statute,  In  order  to  entitle  conveyances 
or  mortgages  or  securities  in  the  nature 
of  mortgages  to  be  recorded,  nor  was  it 
recorded  in  tbe  books  required  by  tbe  re- 
cording act  to  be  Itept  for  such  purpose, 
but  instead  it  was  filed  and  entered  in  a 
separate  boolc,  as  required  by  statute,  in 
the  same  manner  in  which  judgments  are 
entered  of  record.  And  In  that  which  was 
done  the  county  clerk  did  all  that  the  stat- 
ute commanded  him  to  do,  and,  In  the  ab- 
sence of  an  acknowledgment,  all  that  he 
was  authorized  to  hare  done,  had  the  su- 
pervisor requested  that  it  be  recorded  in 
the  book  in  which  mortgages,  or  securities 
In  the  nature  of  mortgages,  are  required  to 
be  recorded.  But  the  statute  does  not  seem 
to  have  contemplated  that  such  a  bond 
should  be  within  the  protecticm  of  the  re- 
cording act  It  does  not  refer  to  the  act, 
require  the  bond  to  be  aclmowledged,  nor 
make  provision  for  recording  It;  but  de- 
clares that  a  lien  shall  be  created  if  the 
bond  be  "filed  in  the  office  of  the  county 
clerk,  who  shall  make  an  entry  thereof,  In 
a  book  to  be  provided  for  the  purpose,  in 
the  same  manner  in  which  judgments  are 
entered  of  record."  Since  the  execution  of 
.  the  bond  the  legislature  has  provided  that 
such  bonds  shall  be  recorded,  (chapter  372, 
Laws  1887),  but  such  enactment.  In  so  far 
as  it  may  be  said  to  Indicate  legislative  con- 
struction of  the  statute  before  us,  supports 
the  view  we  have  expressed. 

The  question  remaining  is  whether  the  de- 
cree was  right,  in  so  far  as  it  adjudged 
that  the  subsequent  grantee  and  mortgagee 
should  be  permitted  to  redeem  witliin  the 
period  of  time  provided  by  statute  for  the 
redemption  of  lands  sold  under  execution. 
The  right  in  law  to  redeem  lands  from 
sale  exists  only  when  given  by  statute. 
Our  statutes  provide  for  a  redemption  of 
lands  sold  under  mortgages  to  the  state, 
(Rev.  St.  pt.  1,  c.  9,  tit.  6,  i  14),  or  for 
non-payment  of  taxes,  (Id.  pt.  1,  c  18,  tit. 
8,  i  93;)  and  from  a  sale  under  an  ex- 
ecution, (Code  Civil  Proc.  f  1446.)  And 
courts  of  equity  will  decree  that  redemp- 
tion may  be  made  in  certain  cases.  Tag- 
gart  V.  Wade,  1  N.  T.  Supp.  900;  Crane 
V.  McDonald,  2  N.  T.  St.  Rep.  150;  Cas- 
serly  v.  Wltherbee.  119  N.  Y.  522,  23  N.  E. 
Rep.  1000.  But  in  equity  the  general  rule 
is  that,  where  all  the  parties  are  before 
the  court,  and  the  rule  is  to  be  made  piu:- 
suant  to  its  decree,  and  by  an  officer  ap- 
pointed by  it  for  the  purpose,  the  right 
of  redemption  will  not  be  allowed  except 
by  command  of  the  statute;  and  this  case 
comes  within  that  rule.  The  lien  creat- 
ed by  the  filing  and  entt7  of  the  bond  is 
a  general  lien,  with  no  greater  force  and 
effect,  as  against  prior  unrecorded  mort- 
gages, than  that  of  a  judgment.  But  it  is 
not  a  judgment  Hen,  nor  is  it  to  be  en- 
forced by  sale  under  execution,  as  the  stat- 
ute provides  a  judgment  lien  shall  be.  Tbe 
section  of  the  Code  above  referred  to  Is 
not,  therefore,  applicable  to  the  situation 
presented,  and,  as  there  exists  none  of  the 
equities  requisite  to  bring  this  case  with- 
in the  rule  which  has  led  courts  of  equity 
in  certain  cases  to  adjudge  that  a  party 
be  permitted  to  redeem,  the  right  of  re- 
demption should  not  have  been  .authorized 
by  thla   decree.     This   view   accords   with 


the  conclusion  reached  In  Wilder  v.  But- 
terfleld,  supra.  The  judgment  should  be 
modified  accordingly,  and  as  modified  af- 
firmed, with  costs  to  the  plaintiff.  All  con- 
cur. 


(127  N.  Y.  iJS) 
HOTCHKIH  V.  ThIBD  NaT.  BaRK  OF  MaIX>NK. 

(Court  of  Appeal!  of  yew  York,  Second  Did' 
aion.    June  9,  1891.) 

FBAirDUI,ENT    BKPRESENTATIONS— VAUDITT    OF 
SALE — ^EVIDENCE— BEPLEVTN. 

Where  a  merchant  represents  himself  as 
solvent,  though  he  knows  that  he  is  insolvent, 
and  on  the  strength  of  such  representations  ob- 
tains goods,  which  he  snbseqnently  pays  for,  and. 
several  months  after,  buys  more  goods  from  the 
same  person,  but  makes  no  further  representa- 
tions, and  transfers  the  last  goods  bought  to 
other  creditors  to  secure  precedent  debts,  the 
seller  cannot  recover  them  from  the  transferee 
on  the  ground  that  the  sale  was  induced  by 
fraudulent  and  false  representations  by  the  pur- 
chaser as  to  his  credit;  for,  though  the  purcnas- 
er  knew  that  he  was  insolvent,  and  had  in  fact 
given  unrecorded  bills  of  sale  and  chattel  mort- 
gages on  nearly  all  of  his  property,  yet  if,  from 
all  the  circumstances  of  the  purchase,  it  ap- 
pears that  the  purchaser  hoped  to  extricate 
himself  from  his  embarrassments,  and  that  he 
intended  to  pay  for  the  roods,  the  sale  was  val- 
id, notwithstanding  tbe  facts  of  bis  known  in- 
solvency, his  suppression  of  that  fact  from  the 
seller,  and  his  Immediate  transfer  of  the  goods 
to  secare  other  creditors.    Vann,  J.,  dissenting. 

Appeal  from  supreme  court,  general  term, 
third  department. 

P.  B.  McLennan,  for  appellant.  WnUam 
P.  Cantwell  and  John  I.  Oitbert,  for  re- 
spondent. 

Brown,  J.  This  action  was  brought  to 
recover  the  possession  of  a  lot  of  top  bug- 
gies alleged  to  have  been  fraudulently  ob- 
tained from  the  plaintiff  by  one  Lyman  J. 
Folsom  in  tbe  months  of  October  and  No- 
vember, 1886,  and  by  said  Folsom  trans- 
ferred, to  the  defendant  as  security  for 
the  payment  of  a  precedent  debt.  The 
plaintiff  had  judgment  upon  the  referee's  re- 
port for  the  possession  of  39  of  the  bug- 
gies. The  order  of  the  general  term,  which 
reversed  the  judgment,  and  frcHn  which  this 
appeal  is  taken,  was  upon  questions  of  fact 
and  law.  Hence  both  are  open  to  our  con- 
sideration. The  complaint  alleged  that  Fol- 
som obtained  the  property  In  question  In 
the  months  of  October,  November,  and  De- 
cember, 1886;  and  with  Intent  to  defraud 
the  plaintiff,  and  induce  her  to  deliver  said 
property  to  him  on  credit,  falsely  and  fraud- 
ulently represented  himself  to  be  finan- 
cially good  and  solvent,  and  worth  the 
sum  of  $15,000,  and  that  the  plaintiff  be- 
lieving and  relying  upon  such  representa- 
tions, and  believing  said  Folsom  to  be  sol- 
vent, was  Induced  to  deliver  said  proper- 
ty to  him  upon  credit,  and  that  said  F61- 
som  obtained  the  same  with  a  preconceived 
design  and  intent  not  to  pay  therefor.  It 
further  alleged  that  Folsom  was  insol- 
vent at  the  time  aforesaid,  and  knew  him- 
self to  be  so;  that  he  had  transferred  and 
delivered  the  property  to  the  defendant  as 
security  for  the  payment  of  a  precedent 
debt ;  and  that  defendant  was  not  a  bona 
fide  purchaser  thereof.     It  further  alleged 
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a  demand  for  the  possession  of  the  prop- 
erty, and  an  unlawful  refusal  and  deten- 
tion thereof  by  defendant.  The  answer  de- 
Bled  any  fraud  upon  the  part  of  Folsom, 
and  alleged  that  defendant  was  a  purchas- 
er In  good  faith  of  the  property  in  ques- 
tion. To  substantiate  the  allegations  of 
her  complaint,  the  plaintifF  proved  by  Al- 
fred J.  Hotchkin,  her  husband,  who  was 
her  agent  and  general  businefiB  manager, 
that  on  April  13,  1886,  Folsom  came  to 
his  office  in  Syracuse,  and  said  he  bad 
come  to  buy  some  carriages.  If  they  could 
agree  on  price.  There  bad  been  sales  to 
Folsom  prior  to  this  date,  but  generally 
for  cash.  The  witness  asked  him  if  he 
wished  to  buy  for  cash,  and  he  said,  "No ; " 
he  wished  to  buy  on  time.  The  witness 
then  continued  as  follows:  "I  said:  'We 
have  sold  you  before  for  cash,  and  not 
on  time;  how  is  your  financial  condition?' 
He  said:  'I  am  good  for  what  I  wish 
to  buy.  I  am  solvent,  and  am  worth  $16,- 
000.'  I  then  asked  him  if  he  would  wish 
to  buy  more  than  the  number  he  had 
named;  and  he  said:  'Not  to-day,  but 
will  want  more  later  on ; '  that  it  was 
,  early  for  him  to  buy  buggies  at  that  time. 
I  then  asked  him  if  three  or  four  moA.ths' 
draft  or  note  would  be  satisfactory;  and 
he  replied  that  it  would;  and  I  filled  out 
an  order,  and  he  signed  it."  This  is  the 
only  evidence  contained  in  the  case  of  a 
representation  made  by  Folsom  as  to  his 
financial  condition  which  plaintift  claims 
influenced  her  In  making  the  sale  in  ques- 
tion. There  was  evidence  that  in  Feb- 
ruary, 1886,  Folsom  made  some  statements 
as  to  his  condition  to  one  Wilder,  a  trav- 
eling salesman  for  the  plalntUf ;  but  It  does 
not  appear  that  these  statements  were 
communicated  to  plalntlfF  or  her  husband, 
and  the  referee  specifically  found  that  they 
were  not  relied  upon  in  selling  the  prop- 
erty wMch  is  the  subject  of  this  action. 
The  wagons  that  were  purchased  in  April 
were  paid  for,  and  between  that  date  and 
the  month  of  October  other  sales  were 
made  by  plaintiff  to  Folsom,  some  for 
cash,  and  one  on  a  credit  of  three  months, 
which  was  also  paid.  The  buggies  which 
were  transferred  to  the  defendant  were 
sold  to  Folsom  in  the  months  of  October 
and  November,  and  it  is  conceded  that  no 
representations  were  made  by  Folsom  at 
that  time;  and,  if  those  sales  were  in- 
duced by  any  statements  as  to  his  finan- 
cial condition,  they  were  those  of  April 
13th  which  I  have  quoted.  But  the  ref- 
eree did  not  find  that  the  sales  of  October 
and  November  were  induced  by  the  repre- 
sentations made  in  AprlL  Nor  did  he  find 
that  plalntitt  relied  upon  that  representa- 
tion in  making  those  sales.  The  finding 
is  "that  upon  the  ISth  day  of  April,  1886, 
said  Folsom,  for  the  purpose  of  obtaining 
carriages  from  the  plaintiff  at  that  time 
upon  credit,  and  for  the  punwse  of  ob- 
taining further  credit,  falsely  represented 
himself  as  solvent,  and  worth  fifteen  thou- 
sand dollars."  As  has  already  been  stated, 
carriages  bought  on  April  13th  were  paid  for, 
as  were  most  of  those  purchased  during  the 
Bununer  of  1886. 

The  title  of  the  defendant  could  not  be 
Impeached  on  the  ground  that  the  proper- 


ty was  obtained  from  the  plaintUF  by  the 
false  representations  of  Folsom,  without 
showing  that  in  parting  with  the  proper- 
ty the  plaintiff  was  infiuenced  by  those  rep- 
resentations ;  and,  to  show  that,  it  must 
appear  that  she  relied  upon  them  In  giv- 
ing the  credit  upon  the  sale.  E'raud  with- 
out damage,  or  damage  without  fraud, 
will  not  sustain  an  action  for  deceit; 
and  a  false  and  fraudulent  representation 
made  by  one  party  to  induce  a  contract 
entered  Into  by  another  is  not  actionable, 
unless  the  party  to  whom  it  was  made 
believed  the  representation  to  be  true,  and 
acted  upon  the  faith  of  it  to  his  dam- 
age. Allen  V.  Addington,  7  Wend.  9;  Ober- 
lander  v.  Spless,  45  N.  Y.  176;  Lefler  v. 
Field,  52  N.  T.  621;  Taylor  v.  Guest,  68 
N.  y.  266.  The  essential  elements  of  an  ac- 
tion for  false  pretenses  are  representations, 
falsity,  scienter,  deception,  and  injury. 
Arthur  v.  Griswold,  65  N.  Y.  400.  "In  a  le- 
gal sense,  a  person  Is  not  damaged  by  a  false 
representation  by  which  he  is  not  influ- 
enced." Taylor  V;  Guest,  supra.  And  in 
Brackett  v.  Griswold,  112  N.  Y.  464,  20  N. 
B.  Hep.  376,  it  is  said:  "There  must  have 
been  false  representations,  known  to  be 
such,  calculated  and  Intended  to  influence 
the  plaintiff,  and  in  reliance  upon  which  he 
in  good  faith  parted  with  property."  All 
these  circumstances  must  be  found  to  ex- 
ist, and  the  absence  of  any  one  of  them 
is  fatal  to  a  recovery.  The  judgment  of 
the  trial  court  cannot  be  upheld,  therefore, 
upon  the  findings  in  reference  to  the  false 
representations  of  April  13th.  There  Is  not 
alone  an  absence  of  any  finding  that  such 
representations  were  relied  upon  by  plaintiff, 
or  Influenced  her  in  making  the  October 
and  November  sales,  but  there  is  a  total 
absence  of  any  fact  found  by  the  referee 
connecting  those  sales  in  any  way  with 
the  representations  made  in  April,  and 
there  Is  nothing  In  the  opinion  of  the  ref- 
eree from  which  it  can  be  Inferred  that 
he  Intended  to  decide  that  the  October 
and  November  sales  were  Induced  by 
the  representations  made  in  AprlL  It  be- 
comes Tinnecessary,  therefore,  for  us'  to 
examine  the  evidence  to  determine  wheth- 
er the  facts  that  those  representations 
were  made  and  were  false  were  support- 
ed by  the  weight  of  testimony;  for  we 
need  not  consider  further  a  branch  of  the 
case  which  was  rejected  by  the  referee. 
The  referee  found,  however,  "that  at  the 
time  FVilBom  purchased  and  received  said 
carriages  he  was  insolvent,  knew  himself 
to  be  insolvent,  fraudulently  concealed  his 
insolvency  from  the  plaintiff^  and  must 
necessarily  have  known  that  he  could  not 
continue  in  business  and  pay  for  said  prop- 
erty; that  the  said  goods  were  purchased 
and  received  of  the  plaintiff  by  said  Fol- 
som fraudulently,  with  the  'preconceived 
design  and  intent  not  to  pay  for  the  same." 
If  a  purchaser  who  Is  Insolvent  conceals 
that  fact  from  the  vendor  for  the  purpose 
of  defrauding  him,  and  thus  obtains  goods 
without  Intending  to  pay  for  them,  the 
title  of  the  property  is  not  changed,  and  it 
may  be  reclaimed  by  the  vendor.  Durell 
V.  Haley,  1  Paige,  492;  Ash  v.  Putnam,  1 
Hill,  302;  Ferguson  v.  Carrlngton,  9  Bam. 
&  O.  58;    Devoe  v.  Brandt,  53  N.   Y.  462; 
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Wright  T.  Brown,  67  N.  T.  1.  Therefore, 
If  the  findings  I  have  -quoted  are  austained 
by  the  weight  of  testimony,  they  wIU  up- 
hold the  judgment  of  trial  court.  I  shall 
assume  that  Folsom  was  Insolvent  In  Octo- 
ber, 1886,  and  must  have  known  that  fact; 
but  I  think  the  evidence  does  not  support 
the  conclusion  that  he  knew  he  could  not 
continue  in  business  and  pay  for  the  .car- 
riages, and  that  he  acquired  the  property 
with  a  preconceived  design  not  to  pay  for 
the  same.  The  reasons  given  for  the  con- 
clusion of  the  learned  referee  are — First, 
Folaom'a  Insolvency  and  large  indebted- 
ness; second,  that  he  had  mortgaged  all 
his  property  to  his  numerous  creditors, 
which  mortgages  were  not  filed  until  after 
his  death,  and  tliat  he  had  been  sued,  and 
a  small  judgment  recovered  against  him; 
and,  tMrd,  that  all  the  carriages  obtained 
from  the  plaintiff  were  almost  immediate- 
ly transferred  to  the  defendant.  I  am  un- 
aible  to  perceive  how  the  fact  that  the 
chattel  mortgages  and  bills  of  sale  were 
not  filed  indicated  a  fraudulent  intent  on 
Folsom's  part  in  procuring  the  property 
in  question.  The  chattel  mortgage  to 
Adams  for  $6,000  was  executed  in  Janu- 
ary, 1886 ;  and  the  blU  of  sale  to  Shields  & 
Shane,  conveying  personal  property,  notes, 
and  accounts  to  an  amount  in  excess  of 
$26,000,  was  executed  in  February  of  the 
same  year.  Neither  was  filed  until  aft- 
er his  death.  If  the  securities,  and  the 
fact  that  they  were  not  filed,  are  indica- 
tions of  a  fraudulent  Intent  in  the  pur- 
chase of  proi)erty  by  Folsom,  that  ii^er- 
ence  would  be  as  strong  as  to  purchases 
prior  to  October  as  after;  and  yet  we  find 
that  purchases  made  of  the  plaintiff  in 
April  and  throughout  the  summer-  were 
paid  for,  and  during  the  same  period  Fol- 
som was  actively  engaged  in  business,  buy- 
ing from  other  manufacturers,  and  not? 
a  single  fraudulent  act  on  his  part  prior 
to  the  sales  of  plaintiff  In  October  is  prov- 
en or  suggested.  The  inference  of  firaud 
from  the  giving  and  failing  to  file  the 
various  chattel  mortgages  is  greatly  weak- 
ened, if  not  totally  destroyed,  when  we 
find  that  Folsom  to  the  day  of  his  death 
was  conducting  his  business  in  the  usual 
way,  dealing  with  many  persons,  with 
no  charge  of  fraud  against  him  except  the 
single  one  involved  in  this  action.  More- 
over, I  do  not  see  how  the  failure  to  file 
the  chattel  mortgages  and  bills  of  sale,  or 
to  take  possession  of  the  property,  is  to 
be  regarded  as  Folsom's  act.  It  is  true. 
In  some  instances  he  requested  it;  but 
the. various  mortgagees  could  at  any  time 
have  filed  their  securities,  and  their  fail- 
ure to  do  so  Indicates  a  leniency  on  their 
part  towards  their  debtor,  born  of  their 
confidence  in  him  and  of  his  honesty  in 
dealing.  It  is  true  that  Folsom's  indebt- 
edness was  large,  and  especially  so  to  the 
three  banks  at  Malone;  but  none  of  his 
creditors  were  pressing  him,  and  no  suits 
were  pending  against  him,  and  no  judg- 
ment was  recovered  against  him  until  after 
the  sales  in  question,  and  then  only  for  the 
small  sum  of  $190.  That  he  had  the  con- 
fidence pf  his  creditors  is  indicated  by  their 
leniency  towards  him,  and  their  apparent 
confidence  in  his  business  ability.  But  it 
appears  that  his  indebtedness  was  decreas- 


ing, not  growing.  Mr.  French,  the  cadiier 
of  the  People's  Bank,  testified  that  from 
October  1,  1886,  to  January  1,  1887,  Fol- 
som's Indebtedness  to  that  bank  was  re- 
duced $2,500;  and  Mr.  Pease,  tlie  casliler 
of  the  defendant  bank,  testified  that  short- 
ly before  his  death  Folsom  reduced  his  in- 
debtedness in  that  bank.  Notwithstanding 
some  losses,  tils  financial  condition  in  Jan- 
uary, 1887,  was  better  and  stronger  than 
in  October,  wlien  the  first  lot  of  wag- 
ons in  question  were  sold  to  him  by  the 
plaintiff.  It  is  also  true  tliat  the  buggies, 
soon  after  their  receipt  by  Folsom,  were 
by  bill  of  sale  transferred  to  the  defend- 
ant bank;  but  this  transfer  was  not  made 
with  any  Intent  to  cheat  the  plaintUF, 
or  to  dispose  of  the  property  for  any 
fraudulent  purpose,  bat  in  aid  and  assist- 
ance of  his  business.  As  has  already  ap- 
peared, the  bills  of  sale  were  not  filed,  and 
the  wagons  remained  in  Folsom's  posses- 
sion, to  be  sold  in  the  usual  course  of  busi- 
ness In  the  spring,  when  there  was  a  mar- 
ket for  them.  The  same  may  be  said  of 
the  chattel  mortgage  to  Adams  &  Martin, 
who  were  Indorsers  on  an  overdue  prom- 
issory note  of  $2,000  held  by  the  People's  , 
Bank.  There  is  nothing  in  the  general  ap- 
pearance of  Folsom^s  business  in  the  fall 
of  1886,  as  disclosed  by  the  record,  that 
indicates  Impending  failure.  No  creditors 
were  pressing  him,  iHit  all  were  lenient, 
and  apparently  satisfied  with  the  situation. 
There  was  no  market  for  his  stodc  of 
wagons  until  spring,  and  apparently  there 
was  a  reasonable  hope  and  expectation 
of  a  profitable  business  at  tliat  time,  and 
with  the  sale  of  his  stock  a  reduction  of 
indebtedness  and  an  improved  financial  con- 
dition. He  possessed  the  confidence  of  the 
community  in  which  he  lived,  conducted  a 
large  business,  kept  a  livery  stable,  and 
operated  a  stage  line,  and  was  in  posses- 
sion of  a  large  amount  of  property.  He 
was  the  sheriff  of  the  coimty,  holding  that 
office  for  a  second  term,  and  in  the  enjoy- 
ment of  an  annual  income  therefrom  of  at 
least  $3,S00.  It  is  important  in  looking 
at  his  business  prospects  and  endeavoring 
to  determine  the  probability  of  his  paying 
for  proi)erty  bought  in  the  fall  of  1886  to 
bear  in  mind  that  he  died  suddenly  on 
the  1st  of  March,  1887.  It  is  not  just, 
therefore,  to  look  at  the  situation  as  it  ex- 
isted after  his  death.  The  abrupt  termi- 
nation of  his  personal  conduct  of  the  busi- 
ness caused  results  not  only  unexpected, 
but  which  probably  would  not  have  oc- 
curred If  he  had  lived.  The  indebtedness 
to  plaintiff  did  not  mature  until  June  and 
July  following.  Before  that  time  elapsed, 
the  buggies  would  in  all  probability  have 
l>een  sold,  and  the  proceeds  of  the  sales 
been  available  in  his  business.  With  his 
death,  there  was  nothing  to  do  but  settle 
his  estate,  with  the  usual  result  of  forced 
sales  and  liquidation,  and  rapid  depreda- 
tion of  the  value  of  his  property.  Many 
a  business  man,  if  compelled  to  go  into 
liquidation  on  a  given  day,  woold  find 
himself  insolvent,  whereas,  if  allowed  to 
close  up  his  business  in  his  own  way,  he 
would  realize  more  than  sufficient  to  pay 
his  debts;  and  many  men  have  bridged 
over  a  worse  situation  than  confronted 
Folsom  in  the  fall  of  1886.     Eivery  failure 
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has  its  accumulntlon  ol  embarraaBments, 
bat  It  caonot  be  said  In  this  case  that  had 
FolBom  lived  he  might  not  have  extricat- 
ed himself  from  bis  difficulties. 

Thus  far  I  have  attempted  to  examine 
tbe  general  appearance  of  Folsom's  busi- 
ness as  disclosed  by  tbe  record.  To  my 
mind  It  does  not  show  him  to  be  a  dis- 
honest man ;  and  In  this  connection  it  is  a 
fact  of  great  weight  that,  notwithstand- 
ing his  business  life  was  open  to  the  scru- 
tiny of  tbe  plaintiff, no  witness  testified  to 
a  single  act  indicating  fraud  In  another 
transaction.  Let  lis  now  look  briefly  at 
the  Immediate  transaction  involved  In  this 
suit.  The  usual  concomitant  of  fraud  is  a 
desire  and  effort  on  the  part  of  the  fraudu- 
lent purchaser  to  get  possession  of  the 
groperty.  Terms  and  conditions  and 
tngtb  of  credit  are  of  no  importance.  So 
long  fus  the  possession  of  property  is  ob- 
tained, tb«  fraudulent  purpose  is  acuom- 
plished,  and  all  conditions  of  sale  are  but 
unimportant  incidents  of  tbe  transaction. 
Tbe  negotiations  leading  to  the  delivery 
of  the  wagons  are  all  in  writing,  and 
speak  for  tnemselves.  Tbe  first  was  insti- 
tuted by  the  plaintiff  in  a  letter  toFotsom 
written  by  her  husband  from  Syracuse  un- 
der date  of  September  28, 18S6,  in  which  he 
said :  "If  yon  want  to  make  some  money, 
I  will  give  you  a  chance  now. "  Then  fol- 
lowed an  oBer  to  sell  50  buggies  on  8 
months'  credit,  and  a  description  of  the 
wagons;  following  which  he  says:  "This 
Is  a  splendid  chance  for  you.  **  Two  days 
after,  not  having  a  reply  to  his  letter, 
Botchkin  wrot^  again,  saying:  "I  wrote 
yon  several  days  ago  making  yon  special 
low  offer  on  fifty  buggies  and  on  favorable 
terms.  Please  let  me  hear  from  you  by 
next  mall."  But  Folsom  did  not  reply 
until  October  6tb,  when  he  telegraphed: 
"Send  me  one  sample  carriage.  Will  buy 
more  if  suits. "  T!be  sample  carriage  was 
sent,  and  on  the  9th  of  October  Botchkin 
writes  again,  saying  Fulsoui  had  better 
send  his  order  by  next  mail,  "as  they  are 
selling  very  fast."  On  October  11th  the 
order  was  sent,  and  the  wagons  were 
shipped,  and  the  first  sale  was  completed. 
On  November  6, 1886,  Hotchkin  began  ne- 
gotiations for  another  sale,  by  letter  of 
that  date,  in  which  be  said :  "  If  yoa  want 
another  bargain,  and  will  keep  prices  to 
yourself,  I  will  sell  you  fifty  Brewster  bug- 
gies at  965  each,  same  terms  as  before.  If 
order  is  sent  by  return  mail.  Tbe  lowest 
price  will  be,  after  December  1st.  f76. 
*  •  •  If  yon  want  this  chance,  yon  had 
better  gobble  it  at  once.  You  can  advise 
by  telegram  at  my  expense,  or  they  may 
be  sold."  Folsom,  notwithstanding  the 
cbance  that  the  buggies  would  all  be  sold, 
did  not  advise  by  telegram  or  order  by  re- 
turn mall,  but  waited  until  November 
15tb,  when  he  wrote  that  he  would  take 
85  side-spring  buggies  of  the  same  kind  as 
the  October  order,  and  at  tbe  same  price, 
and  IdBrewsters,  on  8  months' credit  from 
December  Ist.  On  the  following  day 
Hotchkin  replied  that  he  had  only  25  siae- 
spring,  and  that  he  would  have  no  more 
of  either  kind  at  the  price  named,  and  then 
says:  "This  is  the  last  chance.  I  have 
made  this  offer  to  a  party  in  KImira  for 
net  cash,  and  expect  bis  order  to-morruw ; 


so,  if  you  want  them,  you  bad  iietter  tele- 
graph me  to-morrow  morning.  First 
come  first  served. "  But  notwithstanding 
this  seductive  offer,  and  tbe  probability 
tbat  Hotchkin  would  sell  to  his  Elmira 
customer  fur  net  cash  Instead  of  on  eight 
months'  time,  Folsom  did  not  reply,  and 
two  days'  later  Hotchkin  telegraphed: 
"Do you  want  the  buggies?"  Evidently 
tbe  "Elmira  party"  did  not  want  them, 
and  apparently  neither  did  Folsom,  for  he 
replied:  "Will  take  twenty-five  side- 
springs.  Don't  want  auy  Brewsters. " 
But  the  next  day  the  price  of  Brewsters 
fell,  and  Hotchkin  telegraphed:  "Will 
make  price  sixty  dollars  on  twenty-five 
Brewsters;  answer;"  and  Folsom  an- 
swered: "Will  take  side-springs.  Don't 
want  any  Brewsters."  But  Hotchkin's 
auction  bad  not  yet  closed,  and  he  imme- 
diately telegraphed:  "Will  sell  twenty- 
five  Brewsters  at  fifty-five  dollars.  Last 
chance.  Answer."  And  Folsom  took 
them  at  tbe  last  offer  on  a  credit  of  four 
months'  note,  and  an  agreement  by 
Hotchkin  to  renew  for  an  additional  four 
months,  and  the  second  sale  was  con- 
cluded. Now,  it  is  impoHslble  for  any  one 
to  read  this  correspondence  and  say  tbat 
it  indicates  fraud  on  Folsom's  part.  In-' 
deed,  one  is  amused  at  tbe  persistency  of 
Hotchkin  in  his  efforts  to  sell  bis  proper- 
ty, and  his  statements  that  tbe  wagons 
are  "selling  fast,"  and  that  "another 
party  will  take  them  for  cash  to-mor- 
row:" "tbat  tbe  price  will  go  up  after  De- 
cember 1st,"  and  unless  Folsom  "tele- 
graphs his  order  the  opportunity  will  be 
gone;"  his  rapid  reduction  in  the  price 
when  Folsum  bestitates,  and  his  advice  to 
"gobble  them  at  once. "  What  tbe  trans- 
action does  indicate  is,  on  one  hand,  a 
manufacturer  with  a  large  stock  of  wag- 
ons in  the  fall  of  the  year,  who  desires  to 
sell  them  at  low  figures,  and  who  is  will- 
ing to  tak^  commercial  paper  on  long 
time,  upon  which  hecau  realize  the  mon- 
ey; on  the  other  hand,  a  cautions  dealer 
induced  to  become  a  purchaser  by  the  ex- 
ceptionally h>w  price  and  long  credit  of- 
fered, and  who  expects  to  realize  on  sales 
of  the  wagons  before  his  paper  matures. 
In  this  connection  the  evidence  of  Charles 
Fury  is  very  significant.  He  was  in  tiie  em- 
ploy of  Folsom  until  December,  1886,  and 
he  testifies  that  he  saw  tbe  letters  from 
Hotchkin,  and  that  Folsom  consulted 
with  him  as  to  whether  it  would  be  safe 
to  rely  on  the  promise  to  renew  his  paper 
at  the  end  of  four  months  in  the  event  of 
Hotchkin  falling  in  the  meau  time;'  also 
as  to  tbe  probability  of  his  being  able 
within  tbe  further  period  of  four  months 
to  make  sales,  and  meet  the  renewed  pa- 
per ;  and  tbat  the  result  of  tbat  consulta- 
tion was  tbe  order  for  the  carriages.  This 
evidence  shows  Folsom's  mind  on  the  sub- 
ject, and  absolutely  destroys  all  inference 
of  fraud.  He  bad  reason  to  be  apprehen- 
sive as  to  the  plaintiff's  responsibility  on 
account  of  the  husband's  former  failure  in 
the  same  business,  and  it  shows  that  be 
was  calculating  tbe  chances  of  his  business 
enabling  him  to  sell  the  wagons  during 
the  time  of  credit,  and  meet  bis  obliga- 
tions when  they  matured.  Our  conclusion 
is  that  the  weight  of  evidence  is  against 
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the  finding:  that  Folsoin,  when  he  bought 
the  wagons,  knew  that  he  could  not  pay 
for  them,  and  that  he  purchased  cheni 
with  a  pi-econceived  intent  not  to  pay  (or 
them. 

There  is  nothing,  therefore,  left  to  up- 
bold  the  referee's  judgment  except  tbut 
Folsom  Ijnew  that  he  was  Insolvent  when 
he  made  the  purchases,  and  did  not  dis- 
close that  fact  to  the  plaintiff.  But  this  Is 
notsufflclent.  The  law  is  well  settled  in 
this  state  that  the  mere  omission  of  a  pur- 
chaser of  goods  nn  credit  to  disclose  his 
Insolvency  to  the  vendor,  in  the  absence 
of  any  attempt  to  defraud,  is  not  such  a 
concealment  as  will  avoid  the  sale,  al- 
though the  fact,  if  known  to  the  seller 
would  affect  his  credit.  Nichols  v.  Pinner 
18  N.  Y.  295;  Bank  v.  Bognrt,  81  N.  Y.  101- 
108;  Morris  v.Talcott, 96  N.Y.  107;  Macal- 
lar  V.  McKinley,  99  N.  Y.  353,  2  N.  E. 
Rep.  9 ;  Coffin  v.  Holllster,  7  N.  Y.  Supp.  734. 
The  Intent  not  to  pay  must  e-xist  w^en 
the  property  Is  purchased,  and  without 
proof  of  such  au  Intent  a  judgment  for  the 
plaintiff  cannot  be  sustained.  Brackett  v. 
Orlswold,  supra.  Mere  insolvency  undis- 
closed Is  not  enough.  We  are  of  the  opin- 
ion that  the  general  term  was  right  in  re- 
versing the  judgment.  Tlie  order  ap- 
pealed from  should  be  affirmed,  and  judg- 
ment absolute  rendered  against  the  appel- 
lant, with  costs.  All  concur,  except  Vann, 
J.,  dissenting. 

Vann,  J.,  (dissenting.)  The  judgment 
about  to  be  rendered  by  the  court  im- 
presses rae  as  opposed  to  the  weight  of 
evidence  given  upon  the  trial.  I  do  not 
Intend  to  engage  in  an  extended  discus- 
sion of  the  facts,  but  will  allude  to  enough 
of  the  evidence  to  define  my  position,  and 
tne  jud'.ce,  justify  my  vote  to  reverse  the 
judgment  of  the  general  term  and  affirm 
that  of  the  referee.  The  question  present- 
ed for  decision  is  whether  Lyman  J. 
Folsom  practiced  deception  In  order  to  In- 
duce the  plaintiff  to  part  with  her  proper- 
ty. A  careful  consideration  of  all  the  evi- 
dence has  convinced  me  that  he  deceived 
her  both  by  the  statement  of  what  was 
false  and  by  the  concealment  of  what  was 
true.  On  the  13th  of  January,  1886,  Fol- 
som, offering  to  buy  goods  of  the  plaintiff, 
and  stating  that  he  should  want  more  in 
the  future,  represented  to  her  that  he  was 
solvent,  and  worth  $15,000.  Three 
months  before,  he  had  given  a  chattel 
mortgage  to  Adams  for  $6,000,  and,  with- 
in less  than  two  months  before,  another 
to  Shields  and  others  for  $10,000,  subject 
to  a  third  for  $1,000,  covering  most  of  the 
personal  property  that  he  had,  and  all 
that  he  was  using  In  his  business.  Two 
other  mortgages  on  his  livery  stock,  one 
three  years  old  and  the  other  two, 
amounting  to  $1,500,  remained  unpaid  at 
this  time.  None  of  these  mortgagee  were 
filed.  His  real  estate  was  already  mort- 
gaged to  Its  full  value,  except  one  parcel, 
and  when  the  representations  were  made 
he  had  very  little  property  free  from  In- 
cumbrance, or  available  to  pay  his  unse- 
cured debts,  amounting  to  some  thou- 
sands of  dollars.  According  to  the  most 
charitable  definition  of  insolvency,  he  was 
insolvent,  becanse  he  bad  not  property 


enough  to  pay  his  debts;  and  as  every 
mau,  Inthe  absence  of  proof  to  the  con- 
trary, is  presumed  to  know  the  situation 
of  his  own  affairs,  It  must  be  assumed 
that  he  knew  he  was  insolvent,  specially 
as  be  was  a  good  book-keeper  and  a  good 
business  man.  Having  eetablisbed  his 
credit  with  the  plaintiff,  he  bought  goods 
of  her  to  a  small  amount,  which  he  sabse- 
quently  paid.  He  was  tben  ready  to  load 
up  and  fall;  and  the  eagerness  of  the 
plaintiff  to  sell  goods  to  a  man  worth 
$15,000,  as  she  supposed,  made  ber  an  easy 
victim.  During  the  month  of  September, 
1886  In  order  to  secure  previoos  indorse- 
"■"•nts.  he  gave  two  bills  of  sale,  one  cov- 
ering his  Interest  In  a  crop  of  bops,  and 
the  other  embracing  his  horses,  wagons, 
sleighs,  and  all  the  property  used  in  his 
livery  business;  and  neither  of  these  were 
filed.  Even  not^s,  acconnts,  and  all  his 
evidences  of  debt  were  Included  In  one  of 
these  instruments,  as  well  as  caah  on 
hand  and  estimated  profits.  October  11, 
1886,  he  bought  of  the  plaintiff  30  car- 
riages, for  which  he  agreed  to  pay  her 
$2,250  In  8  months,  and  -1  month  later  he 
gave  a  bill  of  sale  to  the  defendant  for  30 
of  said  carriages  to  secure  overdrafts  and 

Sast-dne  paper.  November  20,  1886,  be 
ought  of  the  plaintiff  50  more  carriages, 
for  which  he  agreed  to  pay  her  $2,500, 
eight  months  thereafter.  He  waited  until 
the  last  of  these  carriages  was  delivered, 
when,  about  December  13, 1886,  he  gave  a 
bill  of  sale  to  the  defendant,  covering  this 
lot  also,  to  secure  a  past  Indebtednesa  of 
$3,500.  Neither  of  these  instruments  was 
filed.  December  28, 1S86.  be  gave  a  chattel 
mortgage  for  $1,000,  apparently  a  renew- 
al, that  was  filed ;  and  January  19, 1S87, 
he  mortgaged  the  rest  of  bis  real  estate 
for  $6,000  to  secure  an  indon<er,  and  this 
mortgage  was  not  recorded.  On  the  24th 
of  the  same  month  he  gave  a  bill  of  sale 
covering  40  of  the  carriages  that  he  had 
purchased  of  the  plaintiff,  to  secure  his  In- 
dorsers  upon  a  note  past  due  and  under 
protest  for  more  than  four  months,  but  it 
was  not  filed.  The  umlBsion  to  file  and  re- 
cord might  be  regarded  as  a  remarkable 
coincidence,  if  he  bad  not  in  several  In- 
stances made  a  request  upon  the  subject 
to  the  holder  of  the  security.  The  proper- 
ty embraced  in  all  of  these  bills  of  sale  and 
chattel  mortgages  remained  in  his  poases- 
slon,  the  same  as  If  they  had  not  been 
given.  Before  he  purchased  said  carriages 
of  the  plaintiff  he  had  given  bills  of  sale  or 
chattel  mortgages  covering  substantially 
all  his  personal  property,  so  that  nothing 
was  realized  therefrom  above  the  Incum- 
brances. At  the  same  time  his  real  estate 
was  all  mortgaged  to  its  full  value,  ex- 
cept one  parcel,  and  that  was  likewise 
fully  incumbered  within  a  brief  period 
thereafter.  His  subsequent-  transfers 
were,  therefore,  necessarily  confined  to 
property  subsequently  acquired,  and  that 
was  mainly  obtained  from  the  plaintiff. 
From  May,  1886,  until  March,  1887,  when 
he  died,  he  had  notes  protested  repeatedly, 
and  the  protests  were  especially  numerous 
during  the  period  when  he  bought  the 
carriages  In  the  months  of  October  and 
November,  1886.  He  had  thousands  of 
dollars  in  commercial  pa  per  under  protest. 
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Bnme  of  it  several  months  past  dne,  each 
time  that  he  ordered  goods  of  the  plaintiff 
in  the  fall  ot  1SS6.  At  the  date  of  his  death 
his  assets  available  to  pay  unsecured 
debts  amounted  to  only  fJ,400,  even  before 
the  expenses  of  administration  bad  been 
deducted,  or  not  enough  to  pay  more 
than  5  or  10  per  cent,  of  his  unsecured 
debts.  The  interest  on  one  of  the  mort- 
gages on  the  house  in  which  he  lived  had 
not  been  paid  fur  nearly  six  years.  He 
had  even  assigned  as  collateral  security 
the  accounts  due  him  as  sheriff  and  the  In- 
surance upon  hla  life.  I  do  not  mention 
other  dispositions  of  his  property,  and 
other  circumstances  having  an  incidental 
bearing  upon  the  question  of  fraudulent 
intent,  as  I  rely  uppn  the  main  facts  of 
Icnown  insolvency,  deliberate  misrepre- 
sentation,and  activeconcealment,  to  dem- 
onstrate a  furtive  intent  In  obtaining 
the  property.  The  referee  found  that 
Folsom  made  the  false  representations  for 
the  purpose  of  obtaining  credit  at  the 
time,  and  further  credit  In  the  future;  that 
be  bad  then  executed  secret  transfers  of 
substantially  all  his  personal  property, 
and  fraudulently  concealed  them  from  the 
plaintiff  and  his  other  creditors;  that 
when  he  bought  the  goods  in  question  of 
her,  and  for  some  time  prior,  his  checks 
and  commercial  paper  had  been  protested 
and  remained  dishnnored  In  the  three 
banks  of  Malone,  Including  that  of  the  de- 
fendant: that  at  the  same  time,  while  re- 
maining in  the  possession  of  a  large  amount 
ot  personal  property,  iuclnding  a  stock 
of  goods  that  be  was  selling  in  the  usual 
course  of  business,  he  had  made  secret 
transfers  ot  the  same  by  mortgages  that 
were  not  flied,  but  which  were  fraudu- 
lently concealed;  that  subsequently  he 
made  other  secret  transfers,  and  fraudu- 
lently concealed  them  from  the  plaintiff; 
that  he  was  insolvent,  and  knew  it,  when 
be  purchased  the  property  in  question, 
and  fraudulently  concealed  the  fact  from 
her;  that  he  purchased  and  received  the 
goods  with  the  preconceived  design  not  to 
pay  tor  them ;  that  as  fast  as  the  car- 
riages were  received  he  transferred  the  most 
ot  them  to  secure  precedent  debts,  request- 
ing That  the  transfers  be  kept  secret;  and 
that  he  knew  he  could  not  continue  in 
business  or  pay  for  the  property.  He  re- 
fused to  find,  upon  delendant's  request, 
that  the  plaintiff  did  not  rely  upon  the 
representations  in  selling  the  property  in 
question;  and  he  Is  presumed,  in  support 
of  his  other  findings,  to  have  found  the 
converse  of  tbat  proposition,  and  tjiat 
tbe  sales  in  the  fall  were  Induced  by  the 
representations  in  the  spring.  Gardiner 
V.  Schwab,  110  N.  Y.  630, 17  N.  E.  Rep.  782. 
It  seems  to  me  that  the  weight  of  evi- 
dence supports  the  findings  of  the  referee, 
and  demonstrates  that  Folsom  wasguilty 
of  fraud  by  false  representations,  as  well 
as  by  fraudulent  concealment.  Even  if 
the  false  representations  did  not  indnce 
the  credit,  they  have  a  material  bearing 
upon  the  intent  of  the  purchaser.  Where 
a  man  purchases  goods  on  credit  when  he 
is  insolvent,  and  knows  It,  very  little  fur- 
ther evidence  is  needed  to  establish  fraud, 
and  the  intentional  misrepresentation  is 
ample  fur  tbat  purpose.    Mortgaging  tbe 


property  so  promptly  after  Its  purchase, 
and  stripping  himself  of  all  means  ot  mak- 
ing any  payment  or  continuing  in  busi- 
nesK,  except  by  the  forbearance  of  his 
mortgage  creditors.  Is  also  sufficient.  The 
Simple  request  not  to  file  the  mortgages  is 
of  great  significance,  under  the  circum- 
stances: for  this  man,  apparently  doiiiK  a 
prosperous  businesn,  and  in  tbe  posseaslou 
of  a  larg^e  amount  of  property,  knew  that 
he  would  be  compelled  to  fall  if  those  Hens 
were  filed.  The  fact  that  all  of  the  mort- 
gages for  year  after  year  were  kept  from 
the  files,  a  part  of  them,  at  least,  through 
his  agency,  threw  the  burden  upon  the  de- 
fendant of  proving  that  tbe  non-filing  of 
the  remainder  wan  not  owing  to  him. 
While  concealment  by  mere  silence  is  not 
enough,  add  to  it  the  effort  to  divert  sus- 
picion and  prevent  Inquiry  by  a  system 
ot  concealment,  and  it  Is  enough.  iSimple 
silence  ordinarily  basthe  protection  ot  the 
law,  but  an  active  effort  to  suppress  the 
truth  should  receive  the  condemnation  ot 
the  law.  This  is  not  a  case  of  accidental 
or  careless  omission  to  make  disclosures 
required  by  the  plain  rules  of  common  hon- 
esty, but  a  course  of  deceptive  conduct, 
preceded  by  deliberative  misrepresenta- 
tion. Folsom  knew,  wtjen  he  bought  the 
goods,  that  be  was  on  the  verge  of  finan- 
cial disaster,  and  that  his  failure  could  be 
caused  at  any  time  by  the  lawful,  and 
even  probable,  action  ot  perHons  over 
whom  he  had  no  control.  The  discrepan- 
cy between  his  assets  and  liahilitieH  was 
so  great  that  he  had  no  reason  to  believe 
tbat  he  could  retrieve  his  affairs,  and  be 
had  no  right  to  make  his  creditors  take 
the  risk  of  a  hopeless  effort  in  that  direc- 
tion. While,  owing  to  his  popularity  and 
official  position,  he  may  have  thought 
that  be  might  be  able  to  pay  for  these 
goods,  he  had  no  reasonable  expectation 
that  he  conld  do  so,  unless  It  was  by  shift- 
ing the  debt  upon  the  shoulders  of  others 
by  "borrowing  of  Peter  to  pay  Paul," 
Which  would  not  do  away  with  tbe  fur- 
tive intent.  It  is  well  established  tbat 
either  suggestio  falsi  or  aappressio  verf 
is  sufficient 'to  establitth  fraud.  Mere  we 
have  both.  Folsom  took  advnntags  of 
the  plaintiff's  confidence  in  his  financial 
ability.  Induced  by  willful  concealment  and 
false  statementson  his  part,  and  was  thus 
guilty  of  actionable  fraud  that  vitiated 
his  title  to  the  goods  In  question.  As  the 
defendant  was  nota  booM J}depurcbaser,  it 
took  no  better  title  than  he  bad;  and  hence 
tbe  plaintiff  had  the  right  to  rescind  the 
contract  and  reclaim  her  own.  For  these 
reasons  I  am  compelled  to  dissent  from 
the  Judgment  ot  my  associates,  which  I 
regard  as  establishing  an  unfortunate  prec- 
edent that  will  long  he  relied  upon  by 
the  dishonest  and  fraudulent  to  justify 
acts  opposed  to  commercial  integrity. 


Id  re  Binoham. 


•127  N.  Y.  ffl«> 


{Cowrt  of  .ilppeate  of  New  York,  Second  IHiHa- 
fon.    June  9, 1891.) 

Salb  bt  ExEcnroKs  —  PKAcricB^JoBismcriojt^ 

Ll8  PeNDBSS  —  COBFOBATB  StOOK — COSSftSOO- 
TION  OF  VFlLL. 

1.  A  petition  by  a  creditor  for  leave  to  sell 
or  mortgage  the  land   of  hia   deceased  debtor. 
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filed  mora  than  three  yean  after  the  issne  of  let- 
ters testamentarr,  need  not  aver  that  It  la  f  ound- 
ed  oa  a  debt  which  was  in  ooatrorersy  In  an  ac- 


tion broofcht  by  such  creditor  against  the  execu- 
tors during  said  three  years,  tbougti,  under  Code 
Civil  Proa  S  9753,  such  fact  must  he  proved  in 


order  to  give  the  surrogate  jurisdiction  of  the 
proceeding. 

2.  Where  it  is  showh  that  the  debt  on  which 
the  petition  is  founded  was  the  subject  of  an  ac- 
tion which  was  pending  for  six  months,  it  will 
be  presumed  that  such  action  was  contestiBd. 

8.  Where  a  person  who  is  Interested  in  the 
testator's  land  Is  not  named  in  the  petition,  as 
required  by  Code  ClvU  Proc.  f  2752,  but  is  cited 
to  appear,  and  does  appear,  and  i-esist  the  peti- 
tion, the  irregularity  of  not  naming  him  in  the 
petition  is  cured  by  his  appearance. 

4.  Where  the  creditor  omits  certain  land  of 
the  testator  from  his  notice  of  Ug  penderia,  and 
thus,  under  Code  Civil  Ftoc.  S  2752,  loses  his 
right  to  enforce  bis  claim  against  such  land,  the 
remaining  land  should  be  released  from  liability 
in  proportion  to  the  value  of  the  omitted  land. 

5.  The  fact  that  the  executor  has  wasted  a 
large  part  of  the  testator's  personal  property 
does  not  relieve  the  testator's  land  from  liability 
for  his  debts  on  the  petition  of  a  creditor. 

a.  The  existence  of  a  Judgment  against  the 
decedent  in  favor  of  the  people  on  the  relation 
of  the  surrogate  does  not  disquality  the  surro- 
gate from  determining  a  petition  to  subject  the 
lund  of  the  decedent  to  the  payment  of  his  debtSL 
where  there  is  no  showing  that  the  surrogate  had 
any  personal  interest  in  the  judgment,  and  he 
refuses  to  allow  such  judgment  as  a  lien  against 
the  land. 

7.  Under  3  Rev.  St.  N.  T.  p.  89,  S  37,  which 
provides  that  upon  a  reference  of  a  disputed 
claim  against  an  estate  "the  same  proceedings 
shall  be  had  aa  if  the  reference  had  been  in  an 
action  in  which  such  court  might  by  law  direct 
a  reference, "  such  proceeding  may  be  made  the 
subject  of  a  lit  penaene. 

8.  Where  an  administrator,  who  is  also  sole 
heir  and  next  of  kin  of  his  intestate,  takes  into 
his  possession  bank-stock  belonging  to  the  intes- 
tate, votes  such  stock,  and  draws  the  dividends 
thereon,  but  does  not  have  the  stock  transferred 
to  his  name,  he  does  not  thereby  become  person- 
ally liable  as  owner  of  the  stock  before  nis  du- 
ties as  administrator  are  ended. 

9.  A  testamentary  direction  to  executors  to 
pay  the  testator's  debts  does  not  make  them  a 
charge  on  his  real  estate. 

10.  A  residuary  devise  to  the  testator's 
"heirs  and  next  of  kin, "  coupled  with  a  power  of 
sale  to  his  executors,  and  a  direction  that  the 
residuary  estate  be  distributed  and  paid  In  cash 
In  Ave  years  from  testator's  death,  does  not  con- 
stitute an  equitable  conversion  of  the  testator's 
land  Into  personalty. 

Modifying  10  N.  T.  Supp.  825. 

Appeal  from  )ndgment  of  the  general 
term  of  the  supreme  conrt  in  the  fittb  ju- 
dicial department,  affirming,  decree  of  the 
snrriiKate  of  the  county  of  Livingston. 
The  First  National  Bank  of  Dansville,  N. 
Y.,  having  been  organized  pursuant  to 
the  laws  of  the  United  States,  and  after 
having  carried  on  its  business  for  many 
years,  became  Insolvent,  and  Charles  L. 
Ulngham  was  by  the  comptroller  of  cur- 
rency of  the  United  States  duly  appointed 
receiverof  the  bank  in  September,  1887,  and 
entered  upon  the  performance  of  his  du- 
ties as  such.  The  comptroller  of  the  cur> 
rency  made  an  assessment  of  100  per  cent, 
of  the  amount  of  capital  stock  of  the  bank 
upon  its  shareholders;  and  James  Faulk- 
ner, who  died  in  October,  1884,  was  at  the 
time  of  his  decease  the  owner  of  290  shares 
ot    the    stock,   of    flOO  each,   and   held 


50  more  shares,  which  came  to  him  from 
his  son  Samuel  D.  Faulkner,  who  died  ln> 
teHtate  in  1878,  and  ot  whom  the  father 
was  the  only  heir  and  next  of  kin,  and 
with  Henry  J.Faulknertook  letters  of  ad- 
ministration ol  his  estate.  James  Faulk- 
ner,  deceased,  by  his  will  nominated  James 
Faulkner,  Jr.,  Lester  B.  Faulkner, and  an- 
other as  executors.  On  April  25, 18i3,  the 
will  was  admitted  to  probate,  and  letters 
testamentary  Issued  to  James  Faulkner, 
Jr.  His  letters  were  revoked  in  October, 
1887,  and  In  December  following  letters 
were  Issued  to  Lester  B.  Faulkner.  Be- 
fore the  expiration  of  three  years  from  tbA 
time  those  first  letters  were  issued,  Bing- 
ham, as  receiver,  brought  an  action 
against  the  executor  to  recover  such  as- 
sessment made  by  the  comptroller  of  the 
currency  upon  the  stock  of  the  bank  be- 
longing to  the  estate  of  the  testator,  and 
within  that  time  caused  to  be  filed  in  the 
offices  ot  the  clerks  ot  Livingston  and  Al- 
legany counties  notices  ot  the  pendency  ol 
the  action.  The  petition  by  which  this 
proceeding  was  instituted  was  filed  July 
9. 1888.  Charles  J.  Bissell  and  Christiana 
Smith,  respectively,  came  in  as  creditors 
ot  the  testator,  and  established  their 
claims.  The  surrogate  determined  that 
the  estate  of  the  decedent  was  indebted  to 
the  receiver  f  29,000,  to  Bissell  9620.65.  and 
to  Smith  $2,900,  and  that  the  petitioner 
was  entitled  to  decree.  It  was  entered  ac- 
cordingly. Other  facts  appear  in  opinion. 
W.  A.  Sutherland, ioT  appellant  Hyland. 
Cbas.  J.  Bissell,  for  Bingham,  receiver. 
Joseph  W.  Taylor,  tor  Crisfleld,  trustee, 
et«.    C.  W  Stephens, tor  respondent  Smith. 

Bradi.et,  J.,  {after  stating  the  facts  as 
above.)  The  testator,  James  Faulkner, 
died  seised  ot  a  considerable  quantity  of 
real  property,  some  of  which  he  specific- 
ally devised,  and  the  rest  ot  it  came 
within  the  residuary  clause  ot  bis  will,  by 
which  he  gave  to  his  heirs  and  next  of  kin 
the  residue  of  his  estate,  to  be  divided  be- 
tween and  paid  to  them  in  cash  In  five 
years  from  his  decease,  and  gave  to  the 
executors  power  to  sell  and  convert  Into 
money  the  property,  aud  make  the  dis- 
tribution there  directed.  In  July  and  Au- 
gu8t,1887,Jame8Fa  nlkner,  Jr.,  m  ortgaged 
to  John  Hyland  lands  specifically  devised 
to  him  by  the  testator,  and  situated  in 
the  county  ot  Livingston,  to  secure  the 
])ayment  In  the  aggregate  ot  $40,000.  This 
was  done  by  three  mortgages;  and  by  an- 
other made  in  August,  1887,  he  mortgaged 
his  title  and  Interest  as  residuary  devisee 
and  legatee  In  the  lands  covered  by  that 
clause  to  John  Hyland.  to  secure  the  pay- 
ment of  the  further  sum  of  $20,000.  These 
mortgages  were,  soon  after  their  dates,  re- 
corded in  the  clerk's  office  ot  Livingston 
county.  They  were  assigned  to  George 
Hyland.  and  the  assignments  recorded  in 
April,  1888.  He  was  not  named  in  the  pe- 
tition; anr  for  that  reason,  as  well  as 
others,  it  is  urged  by  nis  counsel  that  the 
surrogate  acquired  and  had  no  Jurisdic- 
tion to  entertain  the  proceeding,  or  to 
make  the  decree  which  was  made.  It  is 
true,  as  claimed,  that  the  proceeding  is 
dependent  upon  the  statute  for  its  sup- 
'  port,  and  substantial  compliance  with  It 
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is  esBeiitlal  to  Jnrisdlctlon.  This  proceed- 
ing was  not  commenced  within  three 
years  alter  letters  testaroentary  were  first 
Issued  to  the  executor  of  the  will  of  the 
testator.  This  is  the  time  within  which  it 
Is  provider!  that  a  creditor  of  a  decedent 
may  present  bis  petition  to 'the  surro- 
}:iite'B  court  praying  for  a  decree  directing 
the  disposition  of  the  decedent's  real  prop- 
erty for  the  payment  of  his  debts.  Code 
Civil  Proc.  §  2750.  But  the  time  during 
which  an  action  is  pending  in  a  court  of 
record  between  a  creditor  and  au  executor 
or  administrator  ef  the  estate  is  not  a 
part  of  the  time  so  limited  "for  present- 
ing a  petition  fonnded  apon  a  debt  which 
is  In  controversy  in  the  action,  if  the  cred- 
itor has,  before  the  expiration  of  the  time 
so  limited,  filed  in  the  clerk's  office  of  the 
county  where  the  real  property  Is  situat- 
ed a  notice  of  the  pendency  of  the  action, 
specifying  the  names  of  the  parties,  the 
object  of  the  action,  •  •  •  containing 
a  description  of  the  property  in  that  coun- 
ty to  be  affected  thereby,  and  stating  that 
It  will  be  held  as  security  for  any  Judg- 
ment obtained  in  the  action. "    Id.  §  2751. 

It  appears  by  the  petition  that  before 
the  expiration  of  three  years  from  the 
time  letters  were  Issued  to  James  Fanllc- 
ner,.  Jr.,  and  until  the  time  of  the  presen- 
tation of  the  petition,  an  action  brought 
by  the  petitioner,  as  receiver  of  the  First 
National  Bank  of  Dansvllle,  as  creditor, 
against  the  executor  of  the  will  of  the  tes- 
tator, was  pending,  and  that  before  the 
expiration  of  such  three  years  the  plain- 
tiff duly  filed  a  notice  of  pendency  of  the 
action,  ntc.  The  petition  did  not  state 
that  it  was  "founded  upon  a  debt  which 
was  in  controversy  in  the  action ;  *"  and  for 
that  reason  it  is  urged  that  the  surrogate 
tool!  no  Jurisdiction  by  it  to  proceed  in 
the  matter.  While  it  is  essential  that 
the  petition  be  founded  upon  such  debt  to 
relieve  the  proceeding  from  the  limiting 
provision  of  section  2760,  the  statute  does 
not  in  terms  require  that  the  fact  should 
appear  In  the  petitlun,  but  does  provide 
what  it  shall  set  forth.  Section  2752.  It 
would  therefore  seem  that  such  require- 
ment was  effectually  suppliable  by  proof; 
and  the  fact  that  the  Us  pendens  waa  filed j 
etc.,  in  compliance  with  the  statute  was 
proved.  It  appeared  that  the  debt  upon 
which  the  petition  was  founded  was  the 
subject-matter  of  tlie  action;  but  there 
was  no  evidence  other  than  the  inference 
derivable  from  the  fact  that  the  action 
had  been  brought,  and  was  pending,  that 
the  cause  of  action  alleged  was  contested. 
The  action  bad  been  pending  about  six 
months  at  the  time  of  filing  ths  petition; 
and,  in  view  of  its  commencement  and 
such  pendency,  the  reasonable  presump- 
tion is  that  the  claim  made  by  the  receiv- 
er was  disputed,  and  that  the  alleged  debt 
waK  in  controversy  in  the  action.  This 
question  was  not  raised  on  the  hearing, 
nor  is  it  distinctly  presented  by  any  excep- 
tion. 

It  is  contended  in  behalf  of  George  Hy- 
land  that  the  surrogate  acquired  no  juris- 
diction as  against  him,  because  he  was 
not  named  in  the  petition.  The  statute 
upon  the  subject  provides  that  the  peti- 
tion must  set  forth  "  as  nearly  as  the  petl- 
V.27N.K.D0.12— 67 


tloner  can,  upon  diligent  inquiry,  ascertain 
them,"  the  names  of  all  the  heirs  and 
devisees  of  the  decedent,  and  also  of  ev- 
ery other  person  claiuilug  under  them  or 
either  of  them,  (Id.  §  2752;)  and  that  a 
decree  can  be  made  only  where  It  Is  estab- 
lished to  the  satisfaction  of  the  surrogate 
that  the  proceedings  have  been  In  con- 
formity to  the  statute,  (Id.  §  2759.)  Nei- 
ther was  he  named  in  the  citation  issued 
upon  the  filing  of  the  petition.  The  pro- 
ceedings progressed,  and  thus  far  he  could 
not  have  been  prejudiced  by  them.  But 
afterwards  an  affidavit  of  the  petitioner 
to  the  effect  that  certain  other  persons 
named,'  not  including  Hyland.  had  or 
claimed  to  have  a  claim  or  Hen  on  or  In- 
terest In  the  premises  described  in  the  peti- 
tion, was  filed  with  the  surrogate,  who 
then  issued  citations  to  such  persons  .and 
George  Hyland,  citing  them  to  appear 
and  show  cause  why  a  decree  should  not 
be  made  directing  the  dispoBltion  of  the 
property  of  testator  for  the  payment  of 
his  debts.  This  citation  was  served  upon 
Hyland,  and  he  appeared  and  filed  his  an- 
swer, setting  forth  as  well  objections  to 
the  jurisdiction  of  the  surrogate  as  mat- 
ters upon  the  merits  of  the  petition. 
Thereupon  the  petitioner  and  the  other 
creditors  before  mentioned  repeated  the 
introduction  of  the  evidence  befon;  given  ; 
and  after  the  cloue  of  the  proofs  Hyland 
submitted  propositions  to  the  surrogate, 
with  request  to  find  them,  and  excepted 
to  flndingrs  of  fact  and  conclusions  of. 
law  as  found  by  him.  As  presented  by 
the  record,  there  was  an  irregularity  in 
not  having  any  proof  and  order  upon 
which  to  found  the  citation  Issued  to  Hy- 
land, and  in  not  so  amending  the  petition 
as  in  that  manner  to  make  him  a  party 
to  it;  yet  by  his  appearance  generally, 
and  tailing  part  in  the  proceeding,  he  be- 
came a  party  to  It,  and,  assuming  that 
the  surrogate  had  jurlsdlctlou  of  it,  the 
power  as  against  Hyland  to  make  decree 
was  as  effectual  as  If  he  had  originally 
been  made  a  party.  While  appearance  or 
consent  cannot  confer  upon  a  tribunal  ju- 
risdiction of  subject-matter  not  within  it, 
the  rule  is  otherwise  as  to  the  Jarisdiction 
of  the  person.  In  the  present  case,  not 
only  the  subject-matter  was  within  the  ju- 
risdiction of  the  surrogate,  but  the  peti- 
tion contained  the  elements  essential  to 
its  support,  although  further  facts  were 
necessary  to  the  maintenance  of  the  pro- 
ceeding, and,  so  far  as  they  existed,  were 
available  for  such  purpose.    Id.  §  2474. 

The  statute  provides  that  the  petition 
muse  set  forth  as  nearly  as  the  petitioner 
can,  upon  diligent  inquiry,  ascertain,  a 
general  description  of  the  decedent's  resbl 
property,  and  Interest  in  real  property, 
within  the  state,  (Code  Civil  Proc.  §  2752,) 
which  may  be  disposed  of  In  the  order  pre- 
scribed in  section  27(i3.  The  testator  bad 
an  interest  in  what  was  known  as  the 
"Tolles  House,"  which  was  not  mentioned 
in  the  petitiiin ;  but  It  is  conceded  thatthe 
petitioner  may  have  been  excused  tor  that 
omission,  as  it  may  not  have  been  ascer- 
tained upon  diligent  inquiry  by  him.  But 
the  testator  was  seised  of  a  farm  situated 
in  the  county  of  Steuben.  This  was  de- 
scribed in  the  petition  and  not  Included  in 
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lia  pendens,  and  for  that  reason  it  cannot 
be  dtapoBed  of  for  the  payment  of  tbo 
debts  of  the  testator  by  direction  of  any 
decree  of  the  suiTogate,  since  three  years 
from  the  time  of  iRsutng  the  letters  testa- 
mentary have  expired,  and  hadattbetime 
of  filing  the  petition.  This  real  property 
was  the  subject  of  apecldc  devine  by  the 
will,  and  the  surrogate  found  that  the  fail- 
ure by  iis  pendens  to  subject  that  land  to 
this  proceeding  was  not  excused  on  the 
ground  that  it  could  not  by  diligent  in- 
quiry have  been  ascertained  by  the  peti- 
tioner. While  that  omission  does  not  go 
to  the  jurisdiction  of  the  surrogate,  it 
does  to  some  extent  prejudice  Hyland,  be- 
cause that  land  isnotcovered  by  bis  mort- 
gages, and  description  of  the  property 
which  they  did  cover  was  embraced  in 
the //s  peoi/ens  filed.  Nordid  Hyland  have 
any  opportunity  within  the  three  years  to 
cause  or  suggest  that  the  Steuben  land 
be  charged  by  this  proceeding.  The  stat- 
ute contemplates  that  all  the  lands  of  a 
decedent  ascertainable  by  diligent  inquiry 
of  the  petitioner  shall  be  subjected  to  a 
proceeding  having  the  pnrposn  of  this 
one,  although  in  a  proper  case  for  it  a 
portion  of  the  premises  may  be  released 
from  the  lieu.  Id.  §  2761.  From  this  mis- 
take of  the  petitioning  creditor,  and  as 
against  him,  Hyland  should  have  been  re- 
lieved by  direction  that  the  specifically 
devised  real  property  described  in  the 
7/s  pendens  be  mortgaged  for  only  the 
.same  proportionate  amount  of  the  defi- 
ciency appearing  on  the  sale  of  the  residu- 
ary lands  with  which  it  would  have  been 
charged  if  the  Steuben  land  had  not  been 
omitted.  That  land  was  valued  at  $2,- 
162.50. 

The  surrogate  found  that  there  came 
Into  the  hands  of  James  Faullcner,  as  ex- 
ecutor of  the  will,  a  large  amount  of  per- 
sonal property,  which  could  have  been  ap- 
plied to  the  payment  of  the  debts  of  the 
decedent,  and  which  was  not  so  applied, 
but  was  converted  to  his  own  use  and 
squandered  by  such  executor,  and  that 
"  the  total  value  of  the  personal  property 
does  not  exceed  flvethousand  dollars. "  It 
does  not  appear  what  was  the  amount  of 
such  property  left  by  the  testator,  but  It 
is  urged  that  the  amount  of  It,  whatever 
it  was,  must  be  applied  before  his  real 
estate  can  lawfully  be  appropriated  to  the 
payment  of  his  debts,  and  that  the  con- 
version and  waste  of  it  by  an  irresponsi- 
ble executor  does  not  qualify  the  proposi- 
tion, and  tor  its  support  reference  is  made 
to  the  statute,  which  provides  that  a  de- 
cree directing  the  disposition  of  real  prop- 
erty can  be  made  only  where,  after  due 
examination,  it  is  established  to  the  satis- 
faction of  the  surrogate  "  that  all  the  per- 
sonal property  of  the  decedeiit  which 
could  have  been  applied  to  the  decedent's 
debts  and  funeral  expenses  has  been  so 
applied :  or  that  the  executors  or  adminis- 
trators have  proceeded  with  reasonable 
diligence  in  converting  the  personal  prop- 
erty into  money,  and  applying  it  to  the 
payment  of  those  debts  and  funeral  ex- 
penses; and  that  it  is  insufflcient  for  the 
payment  of  the  same,  as  established  by 
the  decree."  Id.  §  2759.  Although  this 
phraseology  differs  from  that  of  the  for- 


mer statute,  its  import  is  substantially 
the  same.  2  He  v.  St.  p.  102,  §  14;  La  ws  1837, 
c.  460,  §  41;  4  Edm.  St.  at  Large,  494.  The 
necessity  of  treating  the  personal  property 
of  a  decedent  as  the  primary  fund  for  the 
payment  of  his  debts,  and  the  application 
of  it  to  that  purpose, so  far  as  it  can  with 
reasonable  diligence  be  done,  before  re- 
sorting to  his  real  property,  was  then,  and 
now  is,  the  statutory  requirement.  The 
personal  property  of  the  decedent  waa  in- 
sufficient for  the  payment  of  bis  debts. 
They  at  the  time  of  filing  the  petition 
amounted  to  upwards  of  $30,000,  and  bis 
perHonal  estate  did  not  then  exceed  $3,000. 
And  what  is  reasonable  diligence  within 
the  contemplation  of  the  statute  is  some- 
what dependent  upon  circumstances, 
which  in  this  instance  were  peculiar.  This 
proceeding  was  taken,  not  by  the  per- 
sonal representatives  of  the  testator,  but 
by  a  creditor  or  the  representative  of  cer- 
tain creditors,  and  solely  In  their  interest. 
The  debt  of  the  decedent  upon  which  it 
was  founded  was  developed  a  short  time 
only  before  the  expiration  of  three  years 
after  letters  testamentary  were  first  is- 
sued upon  his  will.  Whatever  of  the  per- 
sonal estate  then  remained  was  not  in  a 
situation  to  be  applied  on  the  debt;  and 
the  inference  was  permitted  that,  in  view 
of  such  situation,  it  was  not  by  the  exer- 
cise of  reasonable  diligence  available  for 
application  to  that  purpose  within  the 
time  required,  or  up  to  the  time  of  filing 
the  petition.  The  account  and  Judicial 
settlement  of  the  temporary  administra- 
tor, (who  was  such  intermediate  the  revo- 
cation of  the  letters  to  James  Faulkner. 
Jr.,  and  the  issue  of  letters  to  Lester  B. 
Faulkner  late  in  the  year  1887,)  In  connec- 
tion with  other  evidence  on  the  subject. 
Justified  the  conclusion  of  the  surrogate 
upon  the  question  now  under  considera- 
tion,—that  a  case  was  presented  authoriz- 
ing the  proceeding  upon  the  petition,  and 
a  decree  therein  directing  the  disposition 
of  the  real  property  for  the  payment  of 
the  debts  of  the  decedent.  Moore  v. 
Moore.  14  Barb.  27.  And  the  question 
whether  or  not  the  creditors  were  charge- 
able, by  way  of  reduction  of  the  debts  of 
the  decedent,  with  the  amount  of  the  per- 
sonal property  left  by  him,  and  which  waa 
appropriated  and  wasted  by  the  executor, 
we  think  was  properly  disposed  of  by  the 
surrogate.  Tliere  was  no  question  of 
laches  In  that  respect  on  the  part  of  the 
creditors  presented  for  consideration. 
The  testator  voluntarily  selected  his  per- 
sonal representatives  to  take  and  adminis- 
ter his  estate.  It  may  be  assumed  that 
the  responsibility  of  the  executor  was  per- 
sonal merely;  and,  whatever  view  may  be 
taken  in  cases  where  are  appointed  ad- 
miniHtrators  who  must  secure  the  per- 
formance of  their  duties  by  the  requisite 
bond,  there  is  no  reason  for  denial  of  the 
right  of  creditors  to  the  payment  of  their 
debts  out  of  the  proceeds  of  the  real  estate 
of  a  testator  whose  executor  has  squan- 
dered the  peraonal  property  which  came 
to  his  hands  .as  such.  The  esses  upon  the 
Buliject  to  which  our  attention  has  been 
called  do  not  aid  the  appellant.  They 
were  those  where  the  application  to  sell 
real  estate  for  the  payment  of  debts  waa 
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made  by  ezecntora  or  administrators,  or 
wlrere  a  creditor  seeking  such  reliel  was 
charKeable  with  extraordinary  delay  or 
laches. 

At  the  time  of  the  deatli  of  Samuel  O. 
Faulkner  he  was  member  of  the  Arm  ol 
Sweet,  Faulkner  &  Co.,  owning  certain 
patents  for  improvements  in  mowers  and 
reapers,  and  engaged  in  tlie  business  of 
manofacturlng.  The  property  was  both 
real  and  personal;  and  the  interest,  in  the 
firm,  of  Samuel  D.  Faulkner,  who  died  in- 
testate,  was  three-eighths.  The  testator 
was  bis  sole  heir  and  next  of  kin ;  and  by 
hia  will  he  gave  und  devised  his  interest 
in  the  property  and  business  of  the  firm 
to  James  Faulkner,  Jr.,  free  from  any  con- 
trol of  bis  executor,  with  direction  to  re- 
ceive and  pay  the  net  income  of  such  inter- 
est to  certain  persons  named,  and  event- 
oally  that  distrlbation  of  the  property  or 
its  proceeds  be  made  between  persons  as 
directed  by  the  will.  The  business  of  the 
firm  was  contlnned,  and.  so  far  as  ap- 
pears, it  had  not  ceased  to  continue  at 
the  time  this  proceeding  was  instituted, 
when  the  three-eighths  interest  in  the  as- 
sets of  the  firm  had  the  value  of  f  15,000; 
and  James  E.  Chrisfleld,  having  been  ap 
pointed  as  such,  then  was  testamentary 
trustee  under  that  provision  of  the  will. 
While  he  insists  tbiit  such  interest  in  the 
property  of  the  firm  of  Sweet,  Faulkner  & 
Co.  is  by  the  will  exonerated  from  liability 
for  the  debts  of  the  testator  nntil  all  his 
other  property  isexhausted,  it  is  contended 
by  Hyland  that  snch  property  srionld  be 
treated  as  personal  property,  and  be  ap- 
plied before  resort  is  had  to  the  real  estate 
of  the  decedent  tot  the  payment  of  his 
debts.  The  surrogate  found  that  such  in- 
terest of  the  testator  in  the  firm  assets 
was  "not  liable  for  the  payment  of  bis 
debts  until  after  ail  the  lands  embraced  in 
the  residuary  clause  of  his  said  will,  and 
thereby  devised,  are  first  sold  and  ap- 
plied. "  No  exception  was  taken  to  this 
finding  by  any  party  other  than  Chris- 
fleld, and  the  portion  of  the  decree  entered 
in  conformity  to  such  finding  by  which 
the  firm  assets  belonging  to  the  estate  are 
put  on  the  same  footing  as  the  specifically 
devised  lands  is  not  by  his  notice  of  ai>peal 
made  the  subject  of 'review  by  him.  That 
question,  therefore,  requires  no  turtlier 
consideration. 

It  Is  also  urged  that  the  surrogate  was 
personally  disqualified  to  entertain  the 
proceedings  and  make  the  decree,  because 
an  action  entitled  "The  People  of  the 
State  of  New  York  ex  rel.  Edwin  A.  Na^b, 
as  Surrogate,  etc.,  vs.  James  Faulkner 
and  Henry  Faulkner,  Survivors  of  Samuel 
D.Faulkner, Deceased, "had  been  brought, 
tried,  and  a  recovery  in  it  bad  against  the 
defendants  for  upwards  of  $3,000.  The 
claim  founded  on  the  judgment  was  pre- 
sented in  this  proceeding  in  behalf  of  the 
people,  by  the  attorney,  against  tlie  es- 
tate, and  was  rejected  by  the  surrogate 
as  not  a  lien  upon  the  real  property,  for 
the  reason  that  no  lla  pendens  had  been 
filed  in  theaction.  The  judgment  roll  was 
put  in  evidence,  but  is  not  set  out  in  the 
record.  The  purpose  of  the  action  does 
not  appear.  It  cannot,  therefore,  in  view 
of  its  title,  be  assumed  that  the  surrogate 


had  any  personal  Interest  In  it,  or  bad 
any  relation  to  it,  which  would  make  the 
question  raised  for  the  first  time  on  re- 
view available.  The  rule  would  be  other- 
wise if  the  case  came  within  the  statute 
declaratory  of  the  common  law,  that  no 
judge  can  sit  in  a  cause  in  which  he  is  a 
party,  or  in  which  he  is  interested,  or  In 
which  he  would  be  excluded  from  being  a 
Jnror  by  reason  of  consanguinity  or  affini- 
ty to  either  of  the  parties,  a  Rev.  St.  p. 
375,  §  2.  In  such  cose  bis  disqualification  to 
sit  as  judge  cannot  be  waived  so  as  to  de- 
ny the  right  of  a  party  to  cause  judgment 
to  be  vacated  as  void.  Oakley  v.  Aspin- 
wall,  8  N.  Y.  547;  Converse  v.  McArthur, 
17Barb.«0;  Baldwin  v.  McArthur, Id.  414. 
This  proceeding  was  not  founded  upon 
the  debt  represented  by  that  Judgment, 
nor  affected  by  its  existence.  And  when 
it  was  presented,  it  objection  had  been 
taken,  the  question  would  have  arisen 
whether  the  relation  of  the  surrogate  to 
it  was  such  as  to  disqualify  him  to  adjudi- 
cate upon  it  a.M  an  asserted  claim  against 
the  estate  of  the  decedent.  But  no  ques- 
tion being  raised  at  the  hearing,  and  the 
claim  having  been  rejected,  there  is  now 
no  opportunity  to  effectually  assert  that 
the  officer  was  disqualified  to  entertain  the 
proceeding  to  its  determination,  and  that 
the  deci'ee  is  void.  That  question  does 
not  necessarily  depend  upon  the  fact 
whether. or  not  be  could  lawfully  adjudi- 
cate in  the  proceeding  upon  the  claim  rep- 
resented by  the  judgment.  The  part 
which  it  did  have  in  the  proceeding  was 
incidental  merely,  and  now  justifies  no  in- 
terruption to  the  result  of  its  main  par- 
pose  represented  by  the  decree. 

It  is  now  contended  that  the  claim  of 
Christiana  Smith  was  improperly  allowed 
by  the  decree  as  a  charge  upon  the  real 
property  of  the  decedent,  as  it  was  not 
the  subject  of  an  action,  and  therefore  did 
not  come  within  the  provision  of  section 
2751  of  the  Code.  Her  claim  was  disputed, 
and  the  matter  was  referred,  pursuant  to 
thestatute.  2 Rev.  St.  p.  88,  § 36,as  amended 
by  Laws  1859,  c.  261.  It  was  pending  at 
the  time  of  filing  the  petition,  and  judg- 
ment was  recovered  by  her  upon  the  re- 
port of  the  referee,  July  81,1888.  Before 
the  expiration  of  three  years  from  the 
time  letters  testamentary  were  issued,  she 
caused  a  Us  pendens  to  be  filed.  Al- 
though the  method  so  provided  for  the 
presentation  and  determination  of  the 
controversy  arising  upon  a  disputed  claim 
against  the  estate  of  a  deceased  person  is 
a  special  proceeding,  (Mowry  v.  Peet,  88 
N.  Y.  45.%)  the  statute  provides  that  "tiio 
same  proceedings  shall  be  had  in  all  re- 
spects •  •  •  as  if  the  reference  had 
been  in  an  action  in  which  such  court 
might  by  law  direct  a  reference,  »  •  • 
and  the  judgment  of  the  court  thereupon 
shall  be  valid  and  effectual  in  ail  respects 
as  if  the  same  had  been  rendered  in  a  suit 
commenced  by  the  ordinary  process,"  (2 
Rev.  St.  p.  89,  §37.)  The  provision  forfliing 
the  ha  pendens  has  relation  in  terms  to 
actions  only ;  and  while  there  may  be 
some  doubt  whether  it  can,  by  construc- 
tion, be  deemed  to  embrace  such  a  contro- 
versy instituted  by  the  reference  provided 
Ior,it  isqulteevident.lQVlewot  thestntutO' 
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]u8t  mentloaed,  that  the  Intent  was  to 
give  to  it  tb«  benefit  ot  the  practice  per- 
taininsT  to  actions  so  tar  as  practically 
applicable.  In  that  view  it  was  held  la 
Paddock  v.  Klrltham,  102  N.  Y.  597,  8  N. 
E.  Rep.  214,  that,  although  the  statute  pro- 
vided for  issuing  a  commission  to  take 
testimony  oat  of  the  state  only  in  case  of 
issue  of  lact  in  an  action  pending  in  a 
court  o(  record,  it  was  Issuable  to  take  tes- 
timony In  a  controversy  in  the  reference  of 
such  disputed  claim.  The  same  reason  is 
applicable  to  the  use  of  lis  pendens,  which 
may,  as  in  this  Instance,  be  essential  to 
render  recovery  efTectual  as  a  means  for  its 
collection.  But  this  question  is  presented 
by  no  exception,  which  is  necessary  for 
the  parpose  ot  its  consideration  on  this  re- 
view. 

Opon  the  appeals  ot  the  petitioner  and 
Chrisfleld,  It  is  In  their  behalf  argued  that 
the  testator  was  the  owner  of  the  50 
shares  ot  the  capital  stock  of  the  bank 
left  by  his  son  Samuel  D.  Faulkner;  and 
that  the  assessment  of  fo.OOO  upon  such 
stock  was  chargeable  against  his  estate, 
and  should  have  been  included  in  the 
amount  directed  by  the  decree  to  be  paid 
with  the  proceeds  of  the  real  estate.  This 
claim  is  based  upon  the  fact  that  be  was 
the  sole  heir  and  next  of  kin  ot  bis  son 
Samuel,  and,  after  his  deatu,  took  It  Into 
bis  possession,  voted  it  with  his  other 
stock,  and  receive<l  such  dividends  as  it 
produced.  But  bis  control  ot  it,  as  well 
as  the  receipt  ot  dividends,  was  consistent 
with  the  fact  that  he  was  administrator 
of  the  estate  ot  his  son.  AVhile  he  duly  ad- 
vertised for  claims  existing  against  his  in- 
testate, and  may  have  paid  such  as  were 
presented  and  undisputed,  he  never  made 
any  Judicial  settlement  ot  hie  accounts  as 
administrator,  nor  was  the  stock  of  his 
son  transferred  to  him  on  the  books  of  the 
bank.  The  residuary  interest  in  the  stock 
after  payment  ot  the  debts  of  his  intestate 
belonged  to  him;  but  while  be  held  the 
relation  ot  administrator,  which  he  could 
terminate  only  through  a  final  Judicial 
settlement  of  his  accounts,  it  is  not  seen 
how  he  could  be  treated  as  having  the  le- 
gal title  to  the  stock  other  than  in  his 
representative  capacity.  An  administra- 
tor may,  however,  after  the  expiration  ot 
the  time  prascribed  bystatute  for  the  pres- 
entation of  claims  by  creditors,  make 
distribution  of  the  assets  to  the  next  of 
kin,  and  not  be  chargeable  to  those  whose 
claims  were  not  presented.  2  Rev.  St.  p.  89, 
§  39 ;  Erwln  v.  Loper,  43  N.  Y.  521.  This  is 
not  applicable  to  retention  by  the  admin- 
istrator, wbo  Is  also  the  next  ot  kin,  and 
lias  not  been  discharged  by  and  upon  Ju- 
dicial settlement  of  his  accounts  from 
that  relation.  But  it,  in  this  instance,  he 
bad  procured  a  transfer  upon  the  bank- 
books ot  the  stock  to  himself  individually, 
a  different  question  mayliave  been  pre- 
sented. There  was  no  error  in  not  treat- 
ing the  assessment  upon  the  50  shar««  as 
the  debt  of  James  Faulkner,  deceased. 

The  remaining  questions  have  relation 
to  the  nature  and  effect  of  certain  provis- 
ions of  the  will,  and  especially  as  applied 
to  thelands  embraced  within  the  residuary 
clause.  The  direction  to  the  executors  to 
pay  the  debts  ot  the  testator  did  not  make 


tbem  a  charge  upon  his  real  estate.  Ham- 
Uton  V.  Smith,  110  N.  Y.  159, 17  N.  E.  R«p. 
740;  In  re  Powers,  124 N.  Y. 3B1, 26 N.  E.  Rep. 
'940.  Nor  was  there  an  equitable  con  vnr- 
3loa  ot  the  real  estate  within  that  clause 
into  personalty.  The  testator  there  gave 
the  residue  ot  bis  estate  to  his  "heirs  and 
next  or  kin  in  the  same  portions  in  which  " 
it  "would  be  divided  or  distributed"  in 
caseof  his  death  intestate,  directed  it  to 
be  distributed  and  paid  in  cash  in  five 
years  from  his  decease,  and  for  that  pur- 
pose gave  to  the  executors  power  of  sale. 
The  language  used  does  not  import  that 
the  testator  Intended  the  real  should  be 
treited  as  personal  property,  but  the  con- 
trary Is  fairly  indicated  by  giving  tbe 
property  to  bis  heirs  as  well  as  next  ot 
kin,  to  be  divided  as  it  no  will  were  made. 
And  it  seems  that  tbe  power  of  sale  was 
given  solely  tor  tbe  purpose  ot  tbeexeca- 
tiou  ot  the  provisions  of  this  clause  ot  tbe 
will,  and  that  on  failure  to  execute  tbe 
power  the  persons  in  view,  capable  to  do 
so,  would  retain  as  heirs  the  realty,  as 
such,  so  given  them.  Qourley  v.  Camp- 
bell, 66  N.  Y.  169;  Parker  v.  Linden,  113  N. 
Y.  28,  20  N.  E.  Rep.  858.  861;  Chamberlain 
V.  Taylor,  106  N.  Y.  186,  11  N.  E.  Rep.  625. 
No  other  question  requires  consideration. 
Tbe  Judgment  ot  the  supreme  court  and 
thesurrogate'sdecreesbould  be  so  modified 
that  the  specifically  devised  real  estate,  de- 
scribed in  tbe  latter,  be  mortgaged  for  no 
greater  portion  ot  deficiency  remaining 
after  the  sale  ot  the  residuary  lands  than 
would  have  been  its  proportion  it  tbe 
Steuben  farm, valued  at  $2,162.50,  had  been 
charged  by  tills  proceeding  with  liability 
to  pay  its  portion  at  such  valuation,  and 
with  such  modification  tbe  Judgment 
f^ould  be  affirmed.    All  concur. 


(128  N.  T. 

Trbhainr  t.  Mortimer  et  al. 


1) 


(Court  of  Appeals  of  New  York.    Jane  8,  1891.> 
CJhattbl  Moktoaoes  —  Failure  to  Rehle — As- 

BIONMEKT  rOK  BbNBPIT  OF  CbKDITOBS — EXBCV- 
TION. 

1.  Under  Laws  N.  Y.  1833,  c.  379,  as  amend- 
ed by  Laws  TS.  Y.  1879,  c.  418^  providing  that 
chattel  mortKaKes,  unaccompanied  by  change  of 
possession,  shall  be  void  as  to  creditors  unless 
filed,  and  shall  cease  to  bt-  valid  unless  refiled 
at  the  end  of  a  year,  a  general  assignment  far 
the  benefit  of  creditors  will  carry .  the  title  to 
mortgaged  chattels  when  the  mortgages  have  not 
been  refiled,  and  such  chattels  will  not  be  sub- 
jected to  execution  in  the  hands  of  the  assignee. 

3.  Where  such  chattels  are  levied  upon  and 
sold  after  the  assignment,  a  purchaser  at  the  ex- 
ecution sale  cannot  assert  that  the  mortgages 
were  so  far  valid  as  to  prevent  the  title  from 
passing  by  tbe  assignment,  but  were  insufflcient 
to  protect  the  property  from  the  execution  under 
which  he  purchased. 
Affirming  7  N.  T.  Snpp.  881. 

AppeaJ  from  superior  court  of  New  York 
city,  general  term. 

This  action  was  brought  to  recover 
damages  for  tbe  conversion  ot  certain  per- 
sonal property  described  in  tbe  complaint. 
The  answer  put  in  issue  the  plaintitTs  ti- 
tle, and  alleged  certain  facts  upon  which 
it  is  claimed  title  to  tbe  property  was  vest- 
ed in  the  defendant.  Upon  the  trial  of  tbe 
action  the  following  facts  appeared:  N. 
P.  Sewell,  being  tbe  owner  ot  tbe  property. 
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executed  two  chattel  mortgages  thereon 
on  the  2d  of  November,  1885,  one  to  the 
defendants  and  another  to  C.  It.  Chase, 
and  both  were  filed  in  the  register's  office 
of  the  cltjr  of  New  York  on  the  same  day. 
The  mortgage  to  Chase  was  refiled  on  the 
8th  day  of  April,  1887.  The  other  mort- 
gage was  never  reflled.  Chase  toolcpos- 
sesaion  of  the  property  under  his  mort- 
gage on  the  12th  6ay  of  December,  1887.  de- 
fault having  been  made  in  the  conditions 
thereof,  and  on  the  following  day  Sewell 
made  a  general  assignment  for  the  benefit 
of  his  creditors.  Subsequently  to  the  gen- 
eral assignment,  five  judgments  were  re- 
covered against  him,  upon  which  execu- 
tions were  issued  on  the  20th  and  27tb  and 
3()th  days  of  December.  1887,  and  the  5th 
day  of  January,  1888.  On  the  28th  day  of 
December,  1887,  in  an  action  of  replevin 
brought  by  these  defendants  against 
Chase,  Sewell,  and  Seweil's  assignee,  after 
default  made  In  the  payment  of  the  amount 
secured  by  the  mortgage  of  Sewell  to  the 
defendants,  the  sheriff  replevied  the  prop- 
erty, and  on  January  11, 1888,  delivered  the 
same  to  these  defendants.  Thereafter 
Chase  assigned  his  mortgage  to  the  de- 
fendants, and  the  replevin  action  was  dis- 
continued as  to  him.  The  defendants  re- 
tained possession  of  the  property  so  deliv- 
ered to  them  by  the  sberiR  until  February 
17,  1888,  on  which  day  they  sold  the  same 
at  auction,  after  due  notice,  and  applied 
the  proceeds  to  the  payment  of  the  amount 
due  them  upon  the  two  mortgages.  The 
action  of  replevin  resulted  in  a  Judgment 
for  the  possession  of  the  property  on  the 
6th  day  uf  April,  1888, in  favor  of  the  plain- 
tiffs therein,  and  against  the  defendants 
therein  excepting  Chase.  On  the  9th  day 
of  January,  1888,  nnder  and  by  virtue  of 
the  executions  above  mentioned,  the  sheriff 
advertised  and  sold  all  the  property  cov- 
ered bythe  two  mortgages  to  the  plaintiff 
In  this  action.  The  plaintiff's  complaint 
was  dismissed  at  the  trial  term,  and,  the 
Judgment  there  entered  having  been  af- 
firmed at  tbegeneral  term, he  has  brought 
this  appeal  to  this  court. 

Herbert  T.  Ketcbam,  for  appellant. 
John  W.  Plrssia,  {Emil  S.  Arnold,  of  coun- 
sel,) for  respondents. 

Earl,  J.,  {after  stating  the  facta  as 
above.)  The  plalntifT's  title  depends  npon 
the  validity  of  the  levy  and  sale  by  virtue 
of  the  executions  Issued  upon  the  judgment 
recovered  against  N.  P.  Sewell.  His  con- 
tention is  that  the  levy  and  sale  were  In- 
valid, although  the  executions  were  issued 
after  Chase,  the  mortgagee,  had,  for  de- 
fault, taken  actual  possession  of  the  mort- 
gaged property,  and  after  the  mortgagor 
bad  executed  a  valid  general  assignment 
for  the  benefit  of  his  ci-editurs.  He  claims 
that  the  mortgages  were  void  as  to  the 
creditors  of  the  mortgagor,  because  they 
were  not  refiled,  as  required  by  the  statute, 
and  therefore  that  the  mortgages  were 
not  an  obstacle  In  the  way  of  the  execu- 
tion. As  to  the  effect  of  the  assignment, 
be  claims  that  the  mortgages  were  valid, 
as  between  the  mortgagorand  mortgagee, 
and  that  the  legal  title,  as  between  the 
mortgagor  and  the  mortgagee,  had  passed 
out  of  the  former  to  the  latter,  and  hence 


that  the  assignment,  at  most,  passed  to 
the  assignee  for  the  benefit  of  creditors 
only  the  right  of  redemption  which  re- 
mained in  the  assignor.  It  is  difiicult  to 
state  the  precise  ground  npon  which  the 
plaintiff  stands  as  to  the  assignment.  It 
is  stated  thns  in  the  points  of  his  learned 
counsel:  "It  must  not  be  said  that,  be- 
cause Sewell  had  no  Interest  to  part  with, 
no  right  could  accrue  to  plaintiff  by  the 
purchase  of  Sewell's  interest.  Plaintiff, 
under  settled  authority,  does  not  depend 
upon  any  estate  which  Sewell  had,  but  on 
the  Just,  though  anomalous,  doctrine  that, 
by  his  purchase,  he  acquired  the  right 
which  Sewell's  creditors  had  to  disregard 
the  mortgages."  The  defendants  claim 
that,  ufter  default  in  the  payment  of  the 
mortgages,  and  particularly  after  posses- 
sion taken  by  Chase  under  his  mortgage, 
the  mortgagor  retained  no  right  or  inter- 
est in  the  property  which  was  subject  to 
levy  and  sale  upon  execution;  that,  after 
the  assignment,  whatever  interest  he  had 
in  the  property  was  vested  in  the  assignee; 
and  thus  that  the  assignment  stood  in 
the  way  of  any  levy  upon  or  sale  of  the 
property  by  virtue  of  the  executions;  and, 
furthermore,  that,  while  the  sheriff  held  in 
his  hands  the  writof  replevin,  he  could  not 
levy  upon  the  same  property  bjr  virtue 
of  the  execntions.  These  are  the  main  con- 
tentions on  both  sides,  elaborately  argued 
in  the  briefs  submitted  to  us,  and  they 
present  interesting  qutstlons,  some  of 
which  are  not  easy  of  solution. 

Without  examining  other  questions,  we 
think  it  is  a  suBlcient  answerto  the  plain- 
tiff's claim  of  Title  that,  before  the  Issuing 
of  the  executions  under  which  he  claims 
to  have  derived  his  title,  a  general  assign- 
ment wasexecnted  by  the  judgment  debtor 
for  the  benefit  of  his  creditors,  the  validity 
of  which  is  in  no  way  assailed,  which  en- 
tirely divested  him  of  the  property.  But 
for  the  mortgages  it  is  conceded  that  the 
general  assignment  would  have  this  effect. 
The  plaintiff  claims,  however,  that,  be- 
cause the  mortgages  were  void  as  to  cred- 
itors, for  not  having  been  refiled  accord- 
ing to  the  statute,  there  was  something 
which  did  not  pass  from  the  Judgment 
debtor  to  his  assignee,  which  thecreditors, 
and  they  alone,  could  seiae  by  virtue  of 
their  execution.  It  is  provided  by  the  act 
chapter  279  of  the  Laws  of  1883.  as  amend- 
ed by  the  act  chapter  418  of  the  Laws  of 
1879.  that  every  mortgage  of  goods  and 
chattels,"  which  shall  notbe  accompanied 
by  an  immediate  delivery,  and  be  fol- 
lowed by  an  actual  and  continued  change 
of  possession  of  the  things  mortgaged, 
shall  be  absolutely  void  as  against  the 
creditorsoftbe  mortgagor,  and  as  against 
subsequent  punihnsers  and  mortgagees  in 
good  faith,  unless  the  mortgage,  or  a  true, 
copy  thereof,  shall  be  filed  as  directed  in 
the  succeeding  section"  of  the  act.  The 
next  section  provides  for  the  filing  of  the 
mortgages,  and  the  third  section  provides 
that  every  mortgage  filed  in  pursuance  of 
the  act  "shall  cease  to  be  valid  as  against 
the  creditors  of  the  person  making  the 
same,  or  against  subsequent  purchasers 
or  mortgagees  in  good  faith  after  the  ex- 
piration of  one  year  from  the  filing  thereof, 
unless,  within  thirty  days  next  preceding 
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the  ezptratlon  of  each  and  every  term  of 
one  year  after  the  fllingof  Bucb  mortgaKe, 
a  trae  copy  of  such  mortgage,  together 
with  a  Btatement  exhibiting  the  Interest 
of  the  mortgagee  In  the  property  thereby 
claimed  by  him  by  virtue  thereof,  shall  be 
again  filed  in  the  office  of  the  clerk."  While 
the  mortgage  In  the  caaes  meutloned  in 
this  act  is  valid  as  between  the  parties 
thereto,  it  is  void  as  to  the  creditors  of 
the  mortgagor.  But  the  act  confers 'no 
title  to  the  property  upon  the  creditors, 
and  by  virtus  of  the  act  they  take  no  in- 
terest in  it.  The  mortgage  is  nut  to  be 
treated  as  made  for  their  benefit,  and  the 
mortgagee  does  not  bold  the  property  in 
trust  for  them.  The  effect  of  the  stat- 
ute is  simply  that  in  the  cases  mentioned, 
as  between  the  creditors  and  the  mort- 
gagor, the  mortgage  has  no  foreu  or  oper- 
ation whatever,  and  the  case  is  to  be 
treated  as  If  the  mortgage  had  never  ex- 
isted. While  the  mortgage  is  void  as  to 
creditors,  Ihey  cannot  touch  the  property 
until  they  come  with  an  execution.  As 
between  the  mortgagor  and  thecreditors, 
if  the  latter  can  claim  that  the  mortgage 
bad  no  existence,  so  also  can  the  former 
make  the  same  claim.  They  cannot  at 
the  same  time  assert  its  Invalidity  and 
lt«»  validity.  They  cannot  seize  the  prop- 
erty as  belonging  to  the  mortgagor,  and 
at  the  same  time  deny  that  he  hag  any 
title  to  the  property.  They  must  con- 
stantly stand  upon  the  position  that  the 
mortgage  is  a  nullity.  As  between  them 
and  the  mortgagor,  both  parties  have  the 
right  to  act  as  If  the  mortgage  had  never 
existed,  and,  before  the  creditors  obtain 
a  Hen  on  the  property  by  virtue  of  their 
execution,  the  mortgagor  may  deal  with 
the  same  in  any  honest  way.  He  may  sell 
it,  and  convey  an  absolute  title, subject  to 
any  rights  the  mortgagee  has;  orhecan  de- 
liver the  property  to  themortgageeln  pay- 
ment of  the  debt  secured  by  the  mort- 
gage; or  the  mortgagee  can  release  the 
debt  with  or  without  payment,  and  thus 
Invest  him  with  an  absolute  title,  and  the 
creditors  will  have  no  legal  ground  of 
complaint.  In  this  case,  at  any  time  be- 
fore the  execution  of  the  assignment,  Sew- 
ell  could  have  executed  new  mortgages 
upon  the  property  to  secure  the  same 
debts,  and.  if  they  had  been  properly  filed, 
they  would  have  been  valid  and  etfectaal 
as  against  bis  creditors. 

It  Is  stated  that  this  view  of  the  situa- 
tion entirely  defeats  the  creditors  In  such 
a  case.  If  that  be  so,  it  is  due  only  to  the 
fact  that  he  is  in  the  situation  of  every 
creditor  who  comes  with  his  execution  aft- 
er the  debtor  has  in  some  way  parted 
with  or  become  divested  of  bis  property. 
It  ma.v  be,  as  claimed  on  the  part  of  the 
plaintiff,  that  the  assignee  could  not  im- 
peach the  title  of  the  mortgagees  because 
the  mortgages  were  not  reflled,  for  the 
reason  that  he,  by  virtue  of  chapter  314  of 
the  Laws  of  1858,  can  disalBrm  and  treat 
as  void  mortgages  only  when  made  in 
fraud  of  the  rights  of  creditors,  nnd,  as 
the  only  inflrmlty  alleged  against  the 
mortgages  is  that  they  were  not  reQled, 
it  may  be  that  be  has  no  greater  right  to 
assail  them  than  the  mortgagor  had. 
If,  therefore,  the  creditors  cannot  levy  up- 


on the  property  In  a  case  like  this,  and 
cannot,  through  the  assignee,  assail  the 
mortgagee,  it  Is  difficult  to  see  what  reme- 
dy they  have.  It  Is  possible  that  they 
might  maintain  some  equitable  action, 
but  it  is  not  necessary  now  to  determine 
whether  they  could  or  not  maintain  such 
an  action,  as  this  Is  simply  an  action 
based  upon  a  claimed  title  to  recover 
damages  for  the  conversion  of  the  proper- 
ty. The  plaintiffs'  misfortnne  is  due  to 
the  fact  that  the  executions  were  not  Is- 
sued until  after  the  assignment  was  made, 
and  the  judgment  debtor  had  ceased  to 
have  any  interest  whatever  in  the  proper- 
ty. In  the  case  of  Porter  v.  Parmley,  52 
N.  Y.  185,  much  relied  upon  by  tbe  learned 
counsel  for  the  appellant,  the  Judgment 
debtor  bad  executed  a  mortgage,  which 
the  mortgagee  filed,  but  which  be  bad 
not  reflled,  as  required  by  the  statute; 
and  while  the  property  remained  In  tbe 
possession  of  the  mortgagor,  and  before 
any  other  title  intervened  between  bim 
and  his  creditors,  it  was  seised  and  sold 
by  virtue  of  executions  against  him.  and 
it  was  held  that  tbe  purchaser  at  tbe  exe- 
cution sale  obtained  a  good  title.  The 
learned  judge  writing  the  opinion  In  that 
case  carefully  limited  the  doctrine  therein 
announced  to  a  case  where  the  property 
i-emained  In  the  possession  of  the  mort- 
gagor, and  nothing  bad  occurred  to 
change  the  relations  of  the  parties  except 
the  forfeiture.  This  case  would  be  like 
that  II  tbe  property  had  been  seised  by 
virtue  of  the  executions  before  the  making 
of  the  assignment.  The  intervention  of 
the  ansignmeut  between  the  creditors  and 
the  property  makes  tbe  difference  between 
that  case  and  this.  The  case  of  Wheeler 
V.  Laweon,  103  N.  Y.40,  8  N  E.  Rep.  900.  is 
an  authority  for  the  views  we  have  ex- 
pressed. There  Shoemaker  executed  a 
chattel  mortgage  to  plaintiff's  assignor. 
He  subsequently  made  a  general  assign- 
ment for  the  benefit  of  his  creditors.  The 
assignee,  with  the  consent  of  Shoemaker, 
surrendered  the  property  to  the  plalntiif 
as  assignee  of  the  mortgage,  from  wboee 
possession  it  was  forcibly  taken  by  tbe 
d^Gudant,  who,  as  sheriff,  liad  in  bis 
hands  an  execution  against  Shoemaker  is- 
sued upon  a  Judgment  rendered  after  the 
property  came  into  the  plaintiff's  poiises- 
Blon;  and  It  was  held  that  the  Invalidity 
of  the  chattel  mortgage  did  not  Justify 
the  taking,  as  in  such  case  the  title  to  the 
property  was  in  tbe  assignee  of  Shoemak- 
er, and  proof  of  the  plaintiff's  p(>8!«efl8ion 
was  sufficient  to  snstaln  the  action.  In 
that  case  the  mortgage  was  not  filed,  and 
there,  as  here,  it  was  good  as  between 
the  parties  thereto,  and  the  mortgagor 
remained  in  possession  until  he  executed 
the  general  assignment.  Tbe  precise 
point  decided  in  that  case  was  that,  after 
the  execution  of  tbe  assignment,  the  sher- 
iff conld  not  levy  upon  and  seise  the  prop- 
ert.v  by  virtue  of  an  execution  In  hia 
hands.  The  case  of  Kitchen  v.  Luwery,  S7 
N.  E.  Rep  357,  (recently  decided  In  the  sec- 
ond division  of  this  court.)  is  to  the  same 
effect.  There  the  action  was  bmugbt  by 
the  plaintiff  as  a  judgment  creditor  of 
Samuel  S.  Lowery  and  George  M.  Lowery 
to  set  aside  a  general  assignment  for  tbe 
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benefit  of  creditors  and  two  chattel  mort- 
eagcH  made  by  chem.  One  ol  the  mort- 
gageB,  held  by  Titus  Slieard,  was  executed 
on  the  24th  day  of  December,  1883;  the 
other  was  executed  to  Nora  K.  Lowepy  on 
the  1st  day  of  Septeuiber,  1884.  Both 
mortgages  were  filed  on  the  24th  day  of 
August,  1885,  on  which  day,  after  the  filing 
of  the  mortgages,  the  Lowerys  made  a 
general  assignment  of  all  their  property 
for  the  benefit  of  their  creditors.  The 
debt  of  Nora  K.  Lowery  was  preferred  In 
the  assignment,  it  being  stated  therein 
that  she  held  as  collateral  security  a  chat- 
tel mortgage,  subject,  however,  to  the 
prior  mortgage  of  Sheard.  The  assign- 
ors dellA'ered  to  the  assignee  all  of  their 
property  including  that  covered  by  the 
chattel  mortgages.  On  November  18, 
18S5,  Sheard  took  the  property  under  bis 
mortgage,  and  advertised  and  sold  it  at 
public  auction.  The  trial  court  found 
that  the  mortgages  and  assignment  were 
made  in  good  faith,  and  were  not  intend- 
ed to  defraud  creditors.  The  learned 
JudgA  writing  the  opinion  of  the  court 
said:  "  While  the  mortgagee  of  chattels  is 
deemed  the  owner,  and  has  the  right  to  re- 
duce them  to  possession,  the  mortgagor 
has  the  right  to  redeem  before  sale,  or  to 
receive  the  surplus.  If  any,  that  shall  arise 
upon  a  sale.  He  has  an  Interest  in  the 
property  which  is  assignable,  and  such  In- 
terest, under  a  general  assignment  for  the 
benefit  of  creditors,  passes  to  the  as- 
signee." He  further  said:  "They  [the 
mortgages]  may  be  void  as  to  creditors, 
for  the  reason  that  they  were  not  filed  at 
the  time  their  credits  were  given:  but, 
if  creditors  neglect  to  avail  themselves  of 
the  means  provided  by  statute  to  secure 
the  paymant  of  their  claims  until  the 
mortgagor  has  transferred  his  interest  to 
an  assignee,  they  thereby  lose  the  advan- 
tage which  they  otherwise  might  have 
gained.  In  such  a  case  the  assignee  ac- 
quires a  superior  right  to  the  individual 
creditor,  and  takes  the  same  In  trust  for 
ail  the  creditors.  Before  such  transfer, 
the  creditor,  upon  obtaining  Judgment, 
might  have  secured  a  lien  upon  the  per- 
sonal property  ol  the  judgment  debtor  by 
the  levy  of  an  execution  thereon.  He 
might  also  have  obtained  a  Hen  by  a  like 
lev.y  upon  the  property  covered  by  the 
mortgage.  The  mortgage  being  void  as 
to  him,  the  property  would  be  regarded  as 
that  ot  the  Judgment  debtor,  and  the 
levy  would  have  tha  same  force  as  If  no 
mortgage  existed.  But  waiting  until  aft- 
er the  assignment,  he  loses  bis  right  to  ac- 
quire a  Hen  by  levy.  •  •  •  The  mort- 
gagors, by  their  assignment,  have  trans- 
ferred all  of  their  interest  therein  to  the  as- 
signee. The  mortgagee,  Sheard,  has  tak- 
en the  property  under  his  mortgage,  and 
sold  It.  The  property  mortgaged  has 
now  passed  into  the  hands  of  the  pur- 
chasers under  sucli  sale,  and,  whatever 
rights  the  plaJntlH  may  have  had,  none  re- 
main that  are  available  to  afford  him  re- 
lief. "  It  is  true  that  in  each  of  the  two 
cases  last  cited  the  mortgagor  was  in 
possession  of  the  mortgaged  property  at 
the  time  he  executed  his  general  assign- 
ment, but  that  circumstance  does  not  ma- 
terially distingulBb  those  cases  from  this. 


There  was  default  In  the  mortgages  in* 
volved  in  those  cases,  as  in  this;  and,  up- 
on default  of  the  mortgagor  of  chattels, 
the  absolute  legal  title  vests  at  on<te, 
without  possession,  in  the  mortgagee, 
and  ail  the  mortgagor  has  left  is  a  right 
Of  redemption  In  equity,  and  there  is  no 
Interest  In  the  property  left  in  him  which 
can  be  seized  by  execution.  Hamill  v.  Gil- 
lespie, 48  N.  Y.  556 ;  Porter  v.  Parniley,  su- 
pra; Judaon  v.  Enston,  58  N.  Y.  664;  Caw- 
serly  v.  Witherbee,  119  N.  Y.  523,  23  N.  E. 
Rep.  1000:  Leadbetter  v.  I>eadbetter,  26  N. 
E.  Rep.  265,  (recently  decided  In  this  court.) 
Therefore,  under  the  general  assignment 
of  Sewell,  the  rights  of  the  assignee  In  and 
to  the  mortgaged  property  were  just  as 
great  as  they  would  have  been  if  the  as- 
signment had  been  executed  before  either 
of  the  mortgagees  had  taken  possession 
of  the  property.  After  default  In  a  chattel 
mortgage,  the  mortgagor  has  a  beneficial 
Interest  In  the  property,  and,  even  after 
the  mortgagee  has  taken  possession,  prac- 
tically he  holds  it  only  as  security  for  his 
debt,  which  the  mortgagor  can  pay,  and 
thus  he  can  redeem  his  property ;  and  he 
has  a  real  interest  which  he  can  convey, 
although  the  mortgagee  has  taken  posses- 
sion of  the  property.  The  position  of  the 
plaintiff,  therefore, is  this:  If  he  asserts 
the  validity  of  the  mortgages  for  any  pur- 
pose, as  between  the  creditors  and  the 
mortgagor,  then  the  title  to  the  property 
was  in  the  mortgagees,  and  was  not  sub- 
ject to  levy  upon  the  executions.  If  he 
asserts  that  the  mortgages  were,  as  be- 
tween him  and  the  mortgagor.  Invalid 
and  non-existent,  then  the  property 
passed  under  the  assignment,  and  was 
out  of  reach  of  the  executions.  Wo  there- 
fore see  no  reason  to  doubt  that  the  Judg- 
ment below  Is  rfght,  and  it  should  be  af- 
firmed, with  costs.    AH  concur 


In  re  HOLDBN. 


(126  N.  T.  6S9) 


{Court  Of  Appeals  of  New  York.  June  2, 1891.) 
Resionation  o»  Trdbt— Codksel  Feks. 
In  a  proceeding  instituted  by  a  trustee  for 
leave  to  resign  and  to  procure  the  appointment 
of  a  new  trustee,  the  beneflciariea  who  are  made 
parties  are  not  entitled  to  allowanoes  oat  of  the 
fund  for  counsel  fees,  as  such  allowanoes  can 
only  be  made  to  trustees  or  tbose  occupying  trust 
relations  towards  the  fund,  not  to  benefloiaries. 
KeversiuK  12  N.  Y.  Supp.  842. 

Appeal  from  supreme  court,  general 
term,  first  department. 

iSH*ilier/»nd  Tenney, for  appellant.  B.  W. 
Vander  Poel,  for  guardian  respondent. 
Piatt  Ji  Bowers,  tor  respondent  Martha 
Weber.  Chas.  C.  Protheroe  and  WtlltHm 
Man,  for  respondents  Protheroe  and  Mar- 
tha Weber,  Jr. 

RuQER,  C.  J.  The  question  in  this  case 
Involves  the  authority  c)f  the  court  to 
make  allowances  to  parties  who  appear 
in  a  proceeding  instituted  by  the  trustee 
of  a  trust  fund  for  leave  to  resign,  and  to 
procure  the  appointment  of  a  new  trus- 
tee, which  necessarily  Involve  the  exam- 
ination and  settlement  of  the  accounts  of 
the  retiring  trustee.  In  these  proceedings 
the  several  beneficiaries  were  made  par- 
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ties,  and  generally  appeared  by  Bt^parate 
counsel,  wbo  took  an  active  part  in  the 
conduct  of  the  proceedlnRS.  Tlie  interests 
ol  the  several  beneficiaries  were  substan- 
tially the  same,  and  the  services  of  each 
attorney  Inured  to  the  benefit  of  the  oth- 
ers. The  special  terra  in  its  final  order 
made  allowances  for  counsel  fees  to  sev- 
eral of  the  beneficiaries  concerned  in  the 
fund,  but  denied  them  to  others  and  to 
the  retiring  trustee,  and  Its  order  was  af- 
flnned  by  the  general  term.  The  new 
trustee,  who  secured  by  the  order  an  al- 
lowance of  fSOO,  appeals  to  this  court 
from  so  much  of  it  as  makes  allowances 
to  the  several  beneficiaries  for  counsel 
tees.  This  proceeding,  obviously,  was  not 
an  action,  and  must  therefore  be  claHSified 
as  a  special  proceeding,  so  far  as  the  pow- 
er of  the  court  to  make  allowances  to  the 
parties  in  the  litigation  is  concerned. 
That  power  is  regula  ted  by  section  3240  of 
the  Code  of  Civil  Procedure,  which  pro- 
vides that  costs  in  a  special  proceeding  In 
a  court  of  record,  and  on  appeal  there- 
from, may  be  awarded  to  any  party,  in 
the  discretion  of  the  court,  at  the  rates  al- 
lowed for  similar  services  in  an  action 
brought  in  the  same  court.  This  section 
was  substantially  a  re-enactment  ot  tbe 
provisions  of  chapter  270  of  tbe  Laws  ot 
1854,  and  the  decisions  under  that  act  are 
generally  applicable  to  cases  arising  under 
the  Code  of  Civil  Procedure.  Tbe  cases  in 
which  allowances  can  be  made  in  actions 
are  defined  in  sections  3252  and  3253  ot  that 
Code,  and  are  confined  to  actions  of  parti- 
tion ;  for  the  foreclosure  of  mortgages  on 
real  estate;  to  procure  an  adjudication 
upon  a  will  or  other  Instrument  in  writ- 
ing: to  compel  the  determination  of 
claims  to  real  property,  or  when  an  at- 
tachment against  property  has  been  is- 
sued ;  and  in  difficult  and  extraordinary 
cases.  It  is  provided  by  section  3254  that 
such  allowances,  when  autborixed,  shall 
not  exceed,  in  the  aggregate,  to  all  par- 
ties, the  sum  of  $2,000.  It  is  quite  obvious 
that  the  allowances  in  quetttion  cannot 
be  supported  upon  the  theory  that  they 
are  authorized  by  the  provisions  of  the 
Code  of  Civil  Procedure,  as  they  are  not 
made  in  any  ot  the  causes  of  action  men- 
tioned therein.  The  respondents  havenot, 
therefore,  attempted  to  sustain  the  order 
of  the  court  by  a  reference  to  such  provis- 
ions, and  the  court  below  did  not  assume 
to  grant  the  allowances  npon  any  such 
theory.  It  was  cimtended,  however,  that 
an  eqults'  court  has  inhereut  power  In  the 
due  administration  of  a  trust-estate,  or 
the  distribution  of  a  common  fund  in 
which  many  parties  are  Interested,  to 
make  allowance  uptm  such  fund  to  parties 
engaged  in  a  litigation  in  respect  thereto, 
for  costs  and  counsel  fees  incurred  by 
them  in  such  proceedings,  if  beneficial  to 
the  fund,  independent  of  the  provisions  of 
the  Code.  We  are  referred  to  several  cases 
which,  it  is  claimed,  support  this  conten- 
tion, and  among  others  to  those  ot  Wet- 
more  v.  Parker,  52  N.  Y.  466;  Savage  v. 
Sherman,  S7  N.  Y.  277,  and  Downing  v. 
Marshall,  87  N.  Y.  380.  The  case  of  Down- 
ing V.  Marshall  was  an  action  to  obtain 
the  construction  of  a  will.  The  only  prin- 
ciple established  by  that  case,  as  indicat- 


ed by  Its  head-note.  Is  that.  In  an  equita- 
ble action  for  the  construction  of  a  will, 
an  extra  allowance  of  costs  cannot  be 
made  under  the  Code;  but  a  trustee  may 
be  allowed  a  reasonable  disbursement  for 
counsel  fef*s.  It  was  said  by  Judge  Mab- 
viN  in  that  case  that  "the  allowances  as 
costs,  beyond  the  taxable  costs,  cannot  be 
sustained  upon  any  statute,  or  aoy  no- 
tion of  power  in  the  court  to  allow  extra 
costs,  or  costs  of  any  kind  Independent 
of  statutory  authority.  Is  there  any  oth- 
er general  principle  ot  law  upon  which 
they,  or  any  part  of  tbera,  can  be  sus- 
tained,in  whole  orinpart?  I  think  there  is. 
The  principle  to  which  I  referis  that  persons 
acting  autre  droit,  as  executors,  adminis- 
trators, trustees,  guardians,  receivers,  etc., 
are,  upon  a  faithful  execution  of  their 
trusts,  to  be  indemnified  out  of  the  trust 
property  tor  all  expenses  necessarily  in- 
curred in  the  faithful  performance  ot  their 
duties."  Tbe  case  of  Wetmore* v.  Parker 
was  also  an  action  to  obtain  the  construc- 
tion of  a  will,  and  Involved  the  power  ol 
the  court  to  make  an  allowance  to  tbe 
executors  of  the  will.  It  was  then;  held 
that  the  special  term  of  the  supreme  court 
has  power  to  makeallowances  to  trustees 
and  others  acting  in  a  fiduciary  capacity 
for  all  expenses  necessarily  incurred  in  the 
faithful  performance  of  their  duties,  includ- 
ing counsel  fees,  and  that  the  power  to  do 
this  was  Independent  of  the  statutory 
provisions  relating  to  costs;  and  the  cases 
of  Downing  t.  Marshall  and  De  Conrval 
▼.  Ray,  37  N.  Y.  380,  were  cited  to  sus- 
tain this  proposition.  W9  are  also  re- 
ferred to  tbe  case  ot  Trnstees  v.  Oreen- 
ough,  105  n.  S.  527,  where  it  was  held  that 
it  was  a  general  principle  that  a  trust-es- 
tate must  bear  the  expenses  of  Its  adminis- 
tration, and  that  it  was  also  established 
by  sufficient  authority  that  when  one  of 
many  parties,  having  a  common  interest 
in  a  trust  fund,  at  his  own  expense, 
takes  proner  proceedings  to  save  it  from 
destruction,  and  to  restore  it  to  tbe  pur- 
poses of  the  trust,  he  is  entitled  to  reim- 
bursement, either  out  of  the  fund  itself,  or 
by  proportional  contributions  from  tliose 
who  accept  the  benefit  of  his  efforts. 

It  is  obvious,  from  the  mere  reading  of 
these  authorities,  that  the  principles  there 
laid  down  do  not  authorize  the  allow- 
ances made  in  this  proceeding.  The  re- 
spondents do  not  comewithin  tbe  descrip- 
tion of  persons  to  whom  allowances  will 
be  made  under  either  of  the  rules  approved 
in  these  canes.  A  reference  to  other  cases 
decided  in  this  court  seems  to  bear  strong- 
ly against  the  existence  ot  the  power  un- 
der which  this  order  is  claimed  to  have 
been  made.  The  case  of  Savage  v.  Sher- 
man, 87  N.  Y.279,  we  consider  an  authority 
against  tbe  respondents,  as  it  was  there 
held,  in  an  action  to  obtain  a  construction 
of  a  will  creating  a  trust-estate,  upon  tbe 
appeal  of  ne  of  the  beneficiaries  In  the 
trnst,  that  allowances  of  counsel  fees  from 
th'^  trust  fund  made  to  the  several  par- 
ties, other  than  trustees  who  appeared  on 
an  accounting  in  such  estate  and  litigated 
tbe  questions  involved,  were  not  au- 
thorized; Judge  Rafallo  saying:  "  Wecan 
find  no  ground  upon  which  the  allowances 
to  parties  other  than  the  trustee  can  be 
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BOBtaiDed.  We  are  not  referred  to  any 
Btatnte  or  any  autborlty  sanctionlns  sacb 
allowances.  The  trustees  were  entitled 
to  be  allowed  tbelr  reasonable  expenses 
for  rendering  and  passing  their  accounts; 
but  the  counsel  for  the  other  parties,  who 
attended  to  protect  the  interests  of  anch 
parties  In  the  accounting,  should  look  to 
their  respective  clients  for  their  compensa- 
tion; and  we  are  not  aware  of  any  rule 
or  principle  whereby  any  of  the  parties  are 
entitled  to  call  upon  the  others  to  pay 
counsel  fees  which  they  incur  on  their  own 
behalf  for  the  protection  of  their  personal 
luterestB."  It  was  held  in  Railroad  Co.  r. 
DaviB,  55  N.  Y.  147,  that  the  "allowance 
of  costs  in  special  proceedings,  other  than 
the  special  cases  embraced  within  section 
31S  of  the  Code,  is  governed  by  chapter  270 
of  the  Laws  011854.  •  •  •  That  part  of 
the  order  of  the  special  term  which  grants 
an  extra  allowance  of  $1,UOO  to  thedefend- 
antscannot,  we  think. besustalned.  It  was 
made  on  the  ground  that  thecase  was  diffi- 
cult and  extraordinary.  Section 809  of  the 
Code  antborizes  the  court,  in  its  discretion, 
to  make  an  allowance  beyond  the  pre- 
scribed costs,  in  diflBcult  and  extraordinary 
cases,  where  a  defense  has  been  interposed 
ora  trial  has  been  had,  and  in  an  action  or 
proceeding  for  the  partition  of  real  es- 
tate." "the  court  then,  referring  to  the 
act  of  1R54,  prescribing  the  costs  to  be  al- 
lowed in  special  proceedings,  says :  "We 
are  of  the  opinion  that  the  costs  referred 
to  in  that  act  are  those  to  which  the  pre- 
vailing party  In  an  action  ia,  of  right,  en- 
titled,! and  that  the  provision  for  extra 
allowance  In  section  809  applies  to  actiona 
only,  and  not  to  special  proceedings."  It 
is  trne  that  aoiue  changes  in  the  provis- 
ions of  the  Code  ha  ve  been  ma  de,  and  also  in 
the  phraseology  of  chapter270  of  the  Laws 
of  1854,  (now  section  3240  of  the  Code  of 
Civil  Procedure,)  since  that  decision  was' 
made,  but  none  which  affects  the  con- 
Btrnction  to  be  given  to  the  several  sec- 
tions of  the  Code  in  their  relatlon-to  each 
other.  The  decision  seems  to  be  directly 
in  point  upon  the  want  of  authority  in  the 
court  to  make  allowances  beyond  the  pre- 
scribed rates  in  special  proceedings,  and 
the  law  was  so  understood  by  the  court 
from  which  this  appeal  comes  to  us.  The 
head-note  In  Re  Simpson,  26  Hun,  461, 
reads  as  follows :  "  Under  section  8240  of 
the  Code  of  Ovll  Procedure,  a  court  has 
no  power  to  grant  allowances  in  special 
proceedings;  it  can  only  award  costs  at 
the  ratfs  allowed  for  similar  services  In  an 
action  brought  In  the  same  court  and  in 
like  manner.  A  proceeding  instituted  to 
procure  the  settlement  of  the  accounts  of 
a  deceased  trustee,  and  the  appointment 
of  a  successor,  which  is  nelthercommenced 
nor  prosecuted  by  a  summons  or  com- 
plaint, is  a  special  proceeding,  and  not 
an  action."  We  think  that  case  was  well 
decided,  and  contains  a  correct  state- 
ment of  the  law  applicable  to  the  subject. 
If  this  were  a  proceeding  in  which  an  ex- 
tra allowance  could  properly  be  made  to  a 
guardian,  there  might  be  some  difficulty 
In  reversing  that  part  of  the  order;  but, 
as  it  is,  it  furnished  no  exception  to  the 
operation  of  the  rule  adopted  as  to  the 
other  reapondonts.    It  may  alao  be  aaid 


that  it  does  not  appear  that  the  guardian 
for  the  Infant  defendanta  rendered  any  im- 
portant or  laborious  servicea  In  tlie  mat- 
ter, and,  whether  this  is  so  or  not,  his 
wards  had  a  contingent  and  reversionary 
interest  in  the  charge  of  one  of  the  benefi- 
ciaries only.  This  gave  them  no  present 
interest  in  the  trnat  fund,  and,  under  the 
cases  of  Insurance  Co.  v.  Van  Rensselaer,  4 
Paige,  87,  and  Downing  v.  Marshall,  su- 
pra, an  allowance  to  their  guardian  could 
be  made  only  out  of  the  shares  of  the  in- 
fants. We  entertain  no  doubt  of  the  mer- 
itorious character  of  the  services  rendered 
by  the  several  attorneys  for  the  respective 
beneficiaries  in  these  proceedings,  or  but 
that  they  were  instrumental  in  protecting 
the  fund  designed  to  compose  the  trust- 
estate;  butthis  wasaaubjectin  whicbtheir 
clients  were  specially  Interested, and  which 
they  were  specially  retained  to  protect, 
and  there  seems  no  reason  why  their 
services  should  not  be  compensated  for  by 
those  for  whose  benefit  they  were  per- 
formed. We  are  therefore  of  the  opinion 
that  the  conrt  below  had  no  power  to 
make  the  allowances  appealed  from.  In 
view  of  the  fact  that  the  appellant  had  an 
allowance  made  to  him,  which  ahouldhave 
been  disallowed  as  the  others  were,  we 
give  no  costs  on  this  appeal.  It  follows 
that  the  orders  of  the  general  and  special 
terms,  ao  far  aa  appealed  from  to  this 
court,  should  be  reversed,  without  costs 
to  either  party  on  this  appeal. 
All  concur. 


(127  N.  T.  281) 

Bgrqer  et  al.  v.Varrklmann  et  at. 

(Court  of  Appeals  of  New  York,  Second  Dimia- 
ion.    June  »,  1891. ) 

Absioxmbitt  fok  Ueubpit  op  Creditoks  —  Prbp- 
EBEKOBS— Vacating  Jddoment. 

1.  Immediately  before  making  a  general  as- 
signment for  the  benefit  of  creditors,  the  assign- 
ors confessed  a  Judgment  in  favor  of  the  fatfier 
of  one  of  them,  they  and  be  knowing  that  the 
amount  of  such  Judgment  was  more  than  one-third 
of  tbe  assets  of  the  firm.  Held,  that  a  Judg- 
ment setting  asid^  such  confession,  as  made  in 
contemplation  of  the  assignment  and  as  part 
thereof,  for  the  purpose  of  unduly  preferring 
the  creditor,  contrary  to  Laws  N.  Y.  18S7,  c.  508, 
wbich  restricts  such  preferences  to  "one- third 
in  value  of  the  assigned  estate, "  should  be  sus- 
tained, although  there  was  no  finding  of  fact 
that,  when  the  debtors  confessed  the  judgment, 
they  contemplated  making  the  assignment,  but 
such  conclusion  was  embraced  as  a  finding  of 
law. 

2.  Such  judgment  is  not  rendered  valid,  in 
whole  or  in  part,  by  the  fact  that  the  creditor 
had  no  knowledge  that  the  debtor  contemplated 
making  an  assignment.  Bbaduet,  Haisht,  and 
Bsows,  JJ.,  dissenting. 

8.  Though  the  terms  of  the  act  provide  that 
"in  all  general  assignments"  such  preferences 
are  invalid,  they  are  noue  the  less  invalid  be- 
cause made  by  a  separate  instrument,  where 
they  are  made  in  contemplation  of  the  assign- 
ment. 
Affirming  13  N.  Y.  Supp.  Ml. 

Appeal  from  a  Judgment  of  the  general 
term  of  the  supreme  conrt  in  the  first  Jadt- 
cial  department,  which  afiirmed  a  Judg- 
ment entered  on  a  decision  of  tbe  special 
term. 

From  June,  1888,  to  April  29.  1889, 
Henry  Erdtmann  and  Gustave  Yarrel- 
mann   were  partnere  engaged  in  busincBii 


Digitized  by 


Google 


1066 


NOETHEASTEEN  EEPOBTEB,  Vol.  27. 


(N.Y. 


at  Mob.  252  aod  254  Pearl  street,  New 
York,  under  tbe  Arm  name  of "  W.  &  H. 
Erdtmann. "  April  29, 1SS9,  tbey  confeBsed 
ludsinent  in  favor  of  Oeorge  £.  Varrel- 
mann  (the  father  of  Gustave  Varrelmann) 
for  f 7,824. 62,  vrblch  vras  entered  and  dock- 
eted, 111  the  office  of  the  clerk  of  the  city 
and  county  of  New  York  at  26  iiilnutea 
past  12  o'clock  of  that  da>  ;  and  on  the 
same  afternoon  an  execatlou  thereon  was 
delivered  to  the  sheriff  of  that  county, 
who  on  the  same  day  "levied  under  such 
esecotion  upon  the  entire  stock  and  prop- 
erty of  said  defendants  Henry  Erdtmann 
and  Gustave  Varrelmann,  in  their  severul 
places  of  business,  252  and  254  Pearl  street, 
and  at  tbe  warehouse  of  W.  A.  Evis  &  Co., 
63  Front  street,  in  the  city  of  New  York. " 
Immediately  after  tbe  levy  of  the  execu- 
tion, and  on  the  same  day,  the  defend- 
ants tberein  executed  and  delivered  a  gen- 
eral assignment  for  tbe  benefit  of  creditors 
to  Clemans  J.  Kracht,  by  which  their  indi- 
vidual property  was  devoted  to  the  pay- 
ment of  their  personal  debts,  and  the  sur- 
plus, if  any,  together  with  tbe  firm  prop- 
erty, to  tbe  payment  of  its  debts,  and  ttie 
surplus  of  the  firm  assets,  if  any,  to  the 
payment  of  their  personal  debts,  (if  tbeir 
individual  assets  were  insufficient  for  that 
purpose,)  according  to  the  Interest  of 
each  partner.  None  of  their  Individual 
creditors  were  preferred  except  employes, 
whose  wages  were  to  be  first  paid.  The 
salaries  and  wsges  of  the  firm  employes 
were  directed  to  be  first  paid,  after  which 
the  firm  creditors  were  divided  into  six 
classes,  which  were  to  be  paid  In  full  in 
their  order.  April  30  and  Mayl,1889,  were 
legal  holidays,  and  the  asHlgnnient  was 
not  recorded  until  May  2, 1889,  at  five  min- 
utes past  9  in  the  forenoon.  At  the  time 
judgment  was  confessed  and  the  assign- 
ment executed  an  action  was  pending  in 
the  supreme  court,  brought  by  tbe  plain- 
tiffs herein  against  the  assignors,  for  tbe 
recovery  of  the  amount  due  on  their  prom- 
issory note  for  $1,000,  which  fell  due  April 
4, 1889,  in  which  action  a  judgment  was 
duly  entered  and  docketed  at  10  o'clock 
and  10  minutes  in  tbe  forenoon  of  May  2. 
1889,  and  10  minutes  thereafter  an  execu- 
tion thereon  was  duly  issued  and  deliv- 
ered to  said  staeriB.  May  9, 1889,  the  sher- 
iff sold,  under  Varrelmann's  execution,  all 
of  the  property  upon  which  he  had  levied 
for  $5,877.79,  nearly  ail  of  which  was  pur- 
chased by  the  plaintiff  in  the  execution. 
On  tbe  9th  of  May,  1889,  tills  action  was 
begun  to  set  aside  the  judgment  so  con- 
fessed, the  execution  issued  thereon,  and 
for  the  recovery  for  the  benefit  of  the  as- 
signee, from  the  defendant  George  E.  Var- 
relmann. the  amount  realized  upon  tbe 
sale  under  the  execution,  on  the  ground 
that  the  assignors,  in  contemplation  of 
their  general  assignment,  and  as  a  part 
thereof,  in  violation  of  section  30  of  tbe 
general  assignment  act  as  amended  in 
1887,  created  a  preference  for  more  than 
(me-tbird  of  the  assets  of  tbe  assignors. 
Theassignce  refused  to  bring  the  action  In 
bis  own  behalf,  and  wasinade  a  party  de- 
fendant. The  Judgment  recovered,  and 
which  is  appealed  from,  set  aside  the 
judgment  confessed,  the  execution  issued 
thereon,  tbe  levy  and  sale  made  thereun- 


der, and  adjudged  that  George  E.  Varrel- 
uiann  pay  $6,877.79  (the  sum  collected  on 
the  execution)  to  the  assignee,  to  be  by 
him  distributed  according  to  the  terms  of 
the  general  assignment. 

Rudolph  Daloa,  for  appellant.  Frederic 
W.  Hinilcba,  tor  respondents. 

FoLLBTT,  C.  J.,  (after  stating  tbp  facts 
as  above.)  The  judgment  which  the  ap- 
pellant obtained  by  the  confession  of  his 
debtors  is  sought  to  be  set  aside,  and  the 
money  collected  by  virtue  of  it  recovered 
for  tbe  benefit  of  tbe  creditorit  of  tbe 
judgment  debtor,  on  the  ground  that 
when  confessed  the  confessors  intended  to 
'make  a  general  assignment,  and  prefer  the 
claim  of  the  appellant  through  a  judgment 
and  execution,  and  thereby  evade  the  pro- 
hibition of  the  thirtieth  section  of  the  as- 
signment act,  which  is  as  follows:  "Sec. 
30.  In  all  general  assignments  of  the  es- 
tates of  deiitors  for  the  benefit  of  credit- 
orsi  hereafter  made,  any  preference  creat- 
ed therein  (other  than  for  the  wages  or 
salaries  of  employes  under  chapter  three 
hundred  and  twenty-eight  of  the  Laws  of 
1K84,  and  chapter  283  of  the  Laws  of  1886) 
shall  not  be  valid  except  to  tbe  amount 
of  one-third  in  value  of  the  assigned  es- 
tate left  after  deducting  such  wages  or 
salaries,  and  tbe  costs  and  expenses  of  ex- 
ecuting such  trust;  and  should  said  one- 
third  of  tbe  assets  of  the  assignor  or  as- 
signors be  insufficient  to  pay  in  full  the 
preferred  claims  to  which,  under  the  pro- 
visions of  this  section,  the  same  are  appli- 
cable, then  said  assets  shall  be  applied 
to  the  payment  of  the  same  pro  rata,  to 
the  amount  of  each  said  preferred  claims." 
Chapter  503,  Laws  1887.  The  appellant 
Insists  that  bis  judgment  and  execution 
by  which  he  secured  more  than  one-third 
of  the  estate  of  the  insolvent  debtors  are 
not  brought  within  tbe  prohibition  of  the 
section,  because:  (1)  Tbe  trial  court  did 
not  find  as  a  fact  thatthedebtorscontem- 
plated  making  a  general  assignment 
when  the  judgment  was  confessed;  (2)  tbe 
trial  cour*-  did  not  find  as  a  fact  that  the 
appellant  knew  when  he  received  the  con- 
fession of  judgment,  and  seized  the  prop- 
erty by  virtue  of  the  execution  issued 
thereon,  that  tbe  debtors  contemplated 
making  a  general  assignment;  (3)  the 
preference  was  not  created  Ip  the  general 
assignment,  but  by  a  separate  Instrn- 
ment.  Before  this  section  was  added,  In 
1887,  to  the  treneral  assignment  act  of  this 
state,  the  practice,  wlilch  had  become  so 
prevalent  tbat  it  may  be  said  to  have 
become  a  custom,  for  falling  debtors  to  de- 
vote by  general  assignment  the  whole  or 
a  large  part  of  their  estates  to  the  pay- 
ment of  a  few  preferred  creditors,  often 
near  relatives,  resulted  in  so  much  hard- 
ship and  Injustice  that  the  section  above 
quoted  was  adopted  to  mitigate  tbe  evils 
arising  from  the  practice.  Tbe  section, 
being  remedial,  should  be  liberally  con- 
strued, so  as  to  prevent  the  mischiefs  at 
which  It  was  aimed.  White  v.  Cotzban- 
sen,129  U.  S.  329,  9  Sup.  Ct.  Eep.309;  Hud- 
ler  V.  Golden,  36  N.  Y.  446;  Hart  v.  Clels, 
8  Johns.  33. 

The  trial  court  found  that  the  estate  of 
tbe  assignors  was  not  worth  three  times 
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the  amoDDt  of  the  appellant's  Jadgment, 
and  that  its  collectlun  coiisnrned  more 
than  nne-tbird  of  it,  and  tbat,  when  the 
judgment  was  coniesaed,  execution  laaued 
and  levied,  and  the  asalgnment  executed, 
the  asalgnors  and  George  E.  Varreluiaun 
all  knew  that  the  aale  under  the  execution 
to  be  iBBued  would  absorb  more  than  ono- 
thJrd  o(  the  debtor's  assets.  The  decision 
signed  by  the  trial  Judge  contains  17  And* 
Ings  o{  lact  and  7  euncluslons  of  law.  The 
flrat  and  second  of  the  latter  are  as  fol- 
lows: "First,  The  Judginetit  confessed  in 
Tavor  of  the  defendant  Qeorge  B.  Varrel- 
mann  and  the  execution  and  levy  which 
followed,  were  made  hy  the  defendants 
Henry  Erdtmann  and  Gastare  Varrel- 
mann  in  contemplation  of  their  general 
assignment,  and  as  part  thereof,  and  for' 
the  purpose  of  preferring  said  defendant 
George  E.  Varrelmann.lu  whose  favor  the 
said  judgment  was  confessed  by  them,  out 
of  their  property,  for  more  than  one-third 
of  the  assets  of  the  said  defendants  Henry 
Erdtmann  and  Gustave  Varrelmann,  and 
to  prevent  the  said  assets  from  going  into 
the  bands  of  the  defendant  Kracht,  as  as- 
signee, and  being  distributed  to  the  plaln- 
tlHa,  and  the  other  creditors  of  the  said 
defendants  Henry  Erdtmann  and  Gustavo 
Varrelmann,  purannnt  to  the  terms  of 
their  general  assignment  deed.  Second. 
Said  confession  of  judgment,  and  the  ex- 
ecatlon  and  levy  which  f3llo-wed,  were 
made  in  fraud  of  the  said  general  asalgn- 
meut,  and  are  void,  and  should  be  set 
aside  and  vacated,  and  tbe  assets  levied 
upon,  or  theentire  proceeds  thereof,  should 
be  paid  thedelendant  Kracht,  as  assignee, 
to  be  distributed  pursuant  to  the  terms 
of  the  deed  of  general  assignment. " 

The  learned  cunnsel  for  the  appellant  in- 
sists that  these  conclusionscannot  be  giv- 
en tbe  effect  of  findings  of  fact,  but  mast 
he  held  to  be  conclnaions  of  law,  and  tbat 
the  facte  so  found  cannot  be  considered  on 
this  appeal.  This  contention  is  not  well 
founded,  for  It  is  well  settled  that,  though 
a  "finding  of  fact"  be  called  a  "conclusion 
of  law,  "and  improperly  classified  as  snch, 
in  the  decision  signed,  (Code  Civil  Proc.  § 
1022,)  It  will,  for  the  purpose  of  upholding 
a  Judgment,  be  given  tbe  same  effect  as 
though  embraced  within  and  designated 
as  one  «)f  tbe  findings  of  fact.  Parker  v. 
Baxter,  86  N.  T.  586:  Murray  v.  Marshall, 
94  N.  Y.  611;  Adams  t.  Fitzpatrick,  125  N. 
Y.  124,  26  N.  E.  Rep.  143.  Tbe  facts  found 
in  the  conclusions  of  law  above  quoted — 
that  the  assignors  confessed  the  Judgment 
in  contemplation  of  making  a  general  as- 
signment as  a  part  thereof,  and  for  the 
pnrpooe  of  preferring  George  E.  Varrel- 
mann for  more  than  one-third  of  their  es- 
tate; that  the  confesaion  of  Judgment,  tbe 
execution,  and  levy  were  made  in  fraud  of 
the  general  asaignment— will  be  given  the 
same  force  in  aupport  of  this  judgment  as 
though  they  had  been  properly  classified 
in  the  decision  signed,  it  would  not  be 
claimed,  we  think,  that  a  preference  for 
more  than  one-tblrd  of  tbe  asaigned  es- 
tate, when  created  by  an  instrument 
known  as  a  "general  aaalgnment,"  would 
be  valid,  though  executed  without  the 
knowledge  of  tbe  preferred  creditors.  If 
such  a  position  could  be  successfully  main- 


tained, the  section  would  be  wholly  inop- 
erative, as  it  would  be  quite  easy,  as,  in- 
deed, it  is  frequently  the  practice,  to  exe- 
cute thoHe  instruments  wltbout  consult- 
ing the  favored  creditors.  If  tbe  absence 
of  prekuowlcdge  on  the  part  of  the  credit- 
ors tbat  a  preference  is  to  be  created  by 
an  assignment  does  not  strenKtben  their 
position,  it  is  not  easy  to  see  how  tbe  want 
of  knowledge  that  an  xnsignment  was 
contemplated  would  avail  them,  though 
tbe  preference  be  Created  by  an  independ- 
ent instrument.  This  section  is  designed 
to  limit  the  power  of  insolvents  to  create 
preferences  beyond  the  extent  named,  and 
to  regulate  tneir  conduct,  bat  not  to  con- 
trol the  action  of  creditors,  who  are  left 
free  to  collect  or  secure  their  claims  by  the 
nsnal  remedies.  It  Is  the  action  of  the  in- 
solvent debtors  which  the  law  seeks  to 
control.  Bank  v.  Sanchez,  131  111.  830,  23 
N.  E.  Rep.  406. 

The  only  remaining  question  la  whether 
a  preference  by  Insolvents,  not  created  la 
or  by  a  general  assignment,  bat  by  a  sep- 
arate Instrument, and  in  contemplation  of 
making  a  general  aBsignment;  is  prohib- 
ited by  tbe  statute.  We  are  asked  to  con* 
strue  the  language,  "in  all  general  assign- 
ments of  the  eatates  of  debtors  for  the  ben- 
efit of  creditors  hereafter  made,  any  pref- 
erences made  therein  »  •  •  shall  not 
be  valid,  except,"  etc.,  closely,  and  bold 
that  preferences  not  created  in  instru- 
ments known  as  "general  assignments" 
are  not  within  the  condemnation  of  the 
section.  Such  an  interpretation  would 
defeat  the  intent  of  the  legislature,  and 
tbe  statute  would  be  found  to  be  no  bar 
to  the  practices  at  which  It  was  aimed. 
Insolvents  would  be  left  free  to  secure 
tbelr  friends  by  Independent  Instruments, 
executed  in  contemplation  of  making  gen- 
eral assignments,  which,  when  executed, 
would  carry  to  their  assignees  but  a  rem- 
nant of  their  estates  forthe  benefit  of  their, 
unfavored  creditors.  The  words  of  the 
section  must  be  construed  to  embrace  all 
of  theinstrnmentallties  which  failing  debt- 
ors, in  contemplation  of  a  general  assign- 
ment, voluntarily  employ  to  give  prefer- 
ences to  particular  creditors.  As  was 
said  by  Finch,  J.,  in  Richardson  v.  Thnr- 
ber,  104  N.  Y.  610, 11  N.  E.  Rep.  133:  "The 
word 'assigninent' may  sometimes  have 
reference  to  tbe  instrument  which  affects 
tbe  transfer  and  sometimes  to  tbe  transfer 
Itself,  considered  as  a  legal  factor  result. " 
The  section  under  consideration  was  in- 
tended to  prevent  the  forbidden  result, 
whether  accomplished  wltbin  or  without 
tbe  general  assignment.  This  question 
has  been  several  times  before  the  supreme 
court  in  this  state,  and  conveyances  which 
created  preferences  for  more  than  one- 
tblrd  of  the  insolvent's  estate,  when  made 
in  contemplation  of  a  general  assignment, 
have  invariably  been  condemned  as  viola- 
tions of  the  statute.  Manning  v.  Beck,  7 
N.  Y.  Supp.  215;  Spellman  v.  Freedman, 
Id.  688;  Sweetser  v.  Smith,  5  N.  Y.  Supp. 
378;  Spelman  v.  Jaffray,  6  N.  Y.  Supp. 
670:  Kessell  v.  Drucker,  Jd.  945;  Abegg 
V.  Schwab.  7  N.  Y.  Supp.  46;  Wilcox  v. 
Payne,  8  N.  Y.  Supp.  407.  The  question 
has  also  been  considered  by  the  courts 
of  other  states  under  similar  statutes,  tor- 
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blddlnar  orre^nlating  preferences  In  volun- 
tary or  general  assignnienbi  fertile  benefit 
of  creditors.  In  IlUnoia  the  act  is  entitled 
"An  act  concerning  voluntary  a^eiign- 
ments,  and  conferring  Jurisdiction  upon 
county  courts. "  approved  May  22,  1877, 
and  contains  14  sections.  The  first  pre- 
scribes the  mode  in  which  assignments 
shall  be  e.^ikecuted,  and  Is,  in  part,  as  fol- 
lows* "Section  1.  Be  it  enacted  by  the 
people  of  the  state  of  Illiniols,  represented 
In  the  general  assembly,  that,  in  all  cases 
of  voluntary  assignments  hereafter  made 
tor  the  benefit  of  creditors,  the  debtor  or 
debtors  shall  annex  to  such  assignment 
an  Inventory,"  etc.  Thesucceeding  11  sec- 
tions prescribe  the  power  and  duties  of 
assignees,  and  the  procedure  by  which 
voluntary  assignments  are  to  be  carried 
Into  effect.  The  fourteenth  section  confers 
jurisdiction  upon  the  county  courts  to 
carry  out  the  provisions  of  the  act.  The 
thirteenth  section  provides:  "Sec.  13.  Ev- 
ery provision  in  any  assignment  hereafter 
made  in  this  state,  providing  for  the  pay- 
ment of  one  debt  or  liability  In  preference 
to  another,  shall  be  void,  and  all  debts 
and  liabilities  within  the  provisions  of  the 
assignment  shall  be  paid  pro  ratu  from 
the  assets  thereof. '' 

The  question  has  several  times  arisen 
whether  preferences  created,  not  in  a  vol- 
untary assignment,  but  by  Instruments 
executed  at  about  the  same  time,  and  In 
contemplation  of  making  a  general  assign- 
ment, were  within  the  statute.  In  Preston 
V.  Spauldlng,  120  111.  208, 10  N.  E.  Rep.  903, 
the  insolvents  preferred  certain  of  their 
creditors  by  confessing  Judgments,  and  on 
thesameday  that  theirKeneral  assignment 
for  the  benefit  of  creditors  was  made. 
The  point  was  taken  that  the  statute 
made  void  only  preferences  In  the  general 
assignment,  and  not  those  other  wise  given. 
In  discussing  this  question  It  was  said : 
"We  hold  that  it  Is  within  the  spirit  and 
Intent  of  the  statute  that,  when  a  debtor 
has  formed  a  determination  to  voluntari- 
ly dispose  of  bis  whole  estate,  and  has  en- 
tered upon  that  determination,  it  is  im- 
material into  how  many  parts  the  per- 
formance or  execution  of  his  determina- 
tion may  be  broken;  the  law  will  regard 
all  his  acts,  having  for  their  object  and 
effect  the  disposition  of  his  estate,  as  parts 
of  a  single  transaction,  and  on  the  exe- 
cution of  a  formal  assignment  will,  under 
the  statute,  draw  to  It,  and  the  law  will 
regard  as  embraced  within  its  provisions, 
all  piior  acts  of  the  debtor  having  for 
their  object  and  purpose  the  voluntary 
transfer  or  disposition  of  bis  estate  to  or 
for  creditors;  and  that,  any  preference  so 
shown  to  have  been  made  or  given  by  the 
debtor  to  one  creditor  over  another  in 
Buch  disposition  of  his  estate,  fall  effect 
will  be  given  to  the  assignment,  and  such 
preference  will.  In  a  court  of  equity,  be  de- 
clared void,  and  set  aside  as  in  fraud  of 
the  statute."  This  doctrine  has  been  ap- 
proved in  subsequent  cases  In  that  state, 
and  also  in  the  supreme  court  af  the 
United  States  In  White  v.  Cotzhausen,  129 
U.  S.  829,  9  Sup.  Ct.  Rep.  309,  which  arose 
under  the  Illinois  statute.  In  that  case 
an  insolvent  debtor,  by  deeds,  bills  of  sale, 
and  warrants  for  the  confession  of  judg- 


ments, disposed  of  all  his  property  for 
the  benefit  of  his  brothers  and  sisters,  wbo 
were  creditora,  but  made  no  general  as- 
signment. In  an  action  brought  in  the 
circuit  court  of  the  CTnited  States  to  set 
aside  the  conveyances  as  violadong  of  tbe 
thirteenth  section  of  the  voluntary  as- 
signment act,  it  was  held  that  it  was 
quite  immaterial  that  no  general  assign- 
ment had  been  executed,  but  that  any 
preference,  however  created,  by  an  Insolv- 
ent while  engaged  In  making  a  complete 
disposition  of  his  property,  was  forbidden 
and  void  under  the  act.  The  Jbdgment  of 
the  circuit  court  was  placed  in  part  upon 
tbe  ground  that  the  conveyances  and  con- 
fessions of  judgment  "  were  made  without 
adequate  consideration,  and  with  intent 
'to  hinder,  delay,  and  defraud  the  appellee 
Cotzhausen,"  (page  833.129  n.S.,and  page 
310,  9  Sup.  Ct.  Rep.,)  tbe  complaining 
creditor,  but  tbe  Judgment  of  the  supreme 
court  was  not  rested  upon  that  ground. 
It  was  said:  "We  have  already  seen  that 
the  circuit  court  proceeded  upon  tbe 
ground  that  tbe  conveyances,  bill  of  sale, 
confession  of  judgment,  and  transfers  by 
Alex.  White.  Jr.,  were  madn  without  ade- 
quate consideration,  and  with  intent  to 
binder,  delaj',  and  defraud  the  appellee. 
Upon  tbese  grounds  it  gave  him  a  prior 
right  in  the  disposition  of  the  property. 
We  are  not  able  to  a'.sent  to  this  determi- 
nation of  the  rights  of  tbe  parties :  for  tbe 
mother,  sisters,  and  brother  of  Alex. 
White,  Jr.,  were  bis  creditors,  and,  so  far 
as  the  record  discloses,  they  only  sought 
to  obtain  a  preference  over  other  credit- 
ors." Page  344, 129  U.  S.,  and  page  313,  9 
Sup.  Ct.  Rep.  The  reference  to  White  v. 
Cotzhausen  must  not  be  taken  as  an  indi- 
cation of  approval,  nor  this  cautlunary 
remark  as  an  intimation  that  we  disap- 
prove of  the  doctrine  that,  when  an  in- 
solvent, without  making  a  general  as- 
signment, transfers  bis  entire  estate  to  fa- 
vored creditors  by  several  iustruments,  it 
is  a  violation  of  the  Section,  but  the  case  is 
Instructive  in  its  reasoning,  and  shows 
the  trend  of  courte  when  called  npon  to 
consider  like  statutes.  In  this  state  tbe 
supreme  court,  (Stein  v.  Levy,  8  N.  T. 
Supp.  605,)  one  judge  dissenting,  baa  de- 
clined to  follow  the  doctrine  of  tbe  case 
cited  to  its  logical  conclusion.  In  Penn- 
sylvania it  has  been  held  (Banking  Co.  v. 
Fuller,  110  Pa.  St,  156,  1  Atl.Rep.  731)  that 
a  confession  of  judgment  to  a  bona  ffdf 
creditor  by  an  insolvent,  on  tbe  eve  of 
making  a  general  assignment  fo.-the bene- 
fit- of  creditors,  Is  not  a  violation  of  the 
statute  which  forbids  preferences'  In  as- 
signments; but  In  most  of  the  states  the 
construction  which  we  have  indicated  pre- 
vails. 

Thus  far  this  case  has  been  considered 
upon  the  theory  that  the  appellant  had 
no  knowledge  when  betook  his  confession 
of  judgment  that  his  confessors  contem- 
plated making  a  general  assignment,  and 
we  think  it  might  well  be  decided  npon 
that  theory.  But  it  is  urged  by  some  of 
our  brethren  that,  there  being  no  express 
finding  of  fact  that  the  appellant  knew 
that  tbe  Judgment  debtors  intended  to 
make  an  assignment  when  the  conf^esioo 
wastuken.bis  judgment  should  not  be  set 
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aside,  but  allowed  to  staud  as  a  valid 
preference  to  the  extent  of  one-third  of  the 
eotate  of  the  asslgDorB.  We  think  a  enffl- 
clent  antj-wertotbiB  suggestion  is  tfauttbe 
appellant  makes  no  such  claim,  bnt  from 
the  first  to  the  last  be  has  planted  bimaelt 
upon  the  ground  that.  In  the  absence  of 
an  explicit  finding  that  he  knew  that  a 
general  assigument  was  intended,  he  is 
entitled  to  sustain  bis  judgment,  and  re- 
tain the  whole  sum  collected  thereby.  No 
such  qaestioD  was  raised  at  special  term, 
at  the  general  term,  nor  is  it  suggested  in 
bis  brief  on  this  appeal.  There  is  a  fur- 
ther answer  to  this  position.  As  before 
stated,  the  record  before  us  contains  none 
of  the  evidence.  "Where  the  evidence 
given  on  atrial  is  not  contained  in  the 
case  on  appeal  to  this  court,  it  munt  be 
assumed  that  the  facta  proved  were  suffl- 
clept  to  sustain  the  findings,  and  also  to 
sustain  any  additional  findings  required 
to  support  the  conclusions  of  law  not  in 
conflict  with  the  afiBrmative  facts  found." 
Gardiner  v.  Schwab,  110  N.  Y.  650, 17  N.  E. 
Bep.  732;  Murray  v.  Marshall.  94  N.Y.  611, 
617;  Reese  v.  Boese,  Id.  623;  Kellogg  v. 
Thompson,  66  N.  Y.  88;  Bank  v.  Wood,  45 
Hun,  418;  Bond  v.  Finn,  4  N.  Y.  Supp.  569. 
An  assumption  that  Oeorge  E.  Varrel- 
roann  knew  that  the  Judgment  debtors 
contemplated  a  general  assignment  is  not 
in  conflict  with  any  of  the  afilrmatiVe  facts 
fouud,  nor  is  it  in  conflict  with  any  facts 
which  the  court  refused  to  find.  The  rec- 
ord does  not  disclose  that  the  court  re- 
fused to  find  any  facts  which  were  request- 
ed by  either  party.  As  before  stated,  the 
court  found  as  facts  that  "said  confession 
of  Judgment,  and  the  execution  and  levy 
wliich  folluwod,  were  itiade  in  fraud  of 
said  general  assignment. "  The  judgment 
by  confession  was  the  joint  act  of  the 
Judgment  debtors  and  of  the  judgment 
creditor,  which  is  found  to  have  been  made 
in  fraud  of  the  assignment.  Issuing  the 
execution,  causing  a  levy  and  sale  to  be 
made,  were  the  individual  acts  of  George 
E.  Varrelmann,  which  the  court  found 
were  in  fraud  of  the  assignment.  These 
facts  so  expressly  found,  with  the  other 
significant  facts  found  and  admitted  by 
the  answers,  to-wit,  the  relationship  exist- 
ing between  the  parties,  that  the  assign- 
ment, the  confession  of  Judgment,  and  the 
Issuing  of  the  execution  and  levy  thereun- 
der, were  concurrent  acts  performed  on 
the  same  afternoon,  taken  In  connection 
with  the  knowledge  of  Varrehnann  that 
his  Judgment,  execution,  and  levy  would 
absorb  much  more  than  one-third  of  the 
assets  of  the  firm,  seem  to  us  to  require 
this  court,  under  the  rule  laid  down,  to 
infer  in  support  of  this  judgment,  which  Is 
so  apparently  an  equitable  one,  that 
George  E.  Varrelmann  knew  when  he  took 
bis  judgment  and  made  bis  levy  that  his 
son,  and  the  partner  of  his  son,  then  con- 
templated making  a  general  assignment. 
If  he  was  not  aware  of  their  purpose,  It  is 
quite  singular  that  the  steps  which  lie 
took  were  so  timely  and  happily  taken  as 
to  accomplish  the  absorption  of  the  entire 
assets  of  the  assignors.  We  think  these  va- 
rious proceedings  were  not  the  result  of 
accident,  bnt  of  design.  This  Judgment, 
confessed  in  fraud  of  the  assignment,  can- 


not be  regarded  as  part  of  it,  for  both 
parties  to  tbejudgment  say  it  was  not  so 
intended :  but,  If  it  could  he,  It  may  be  cut 
down  by  any  act  of  the  assignors  which 
would  invalidate  a  general  assignment, 
and  the  fraud  ut  the  assignors,  though 
not  participated  in  by  those  benefited, 
avoids  a  general  assignment.  Loos  v. 
Wilkinson,  110  N.  Y.  195, 18  N.  E.  Rep.  99. 
The  judgment  should  be  affirmed,  with 
costs.  All  concur,  except  Bhadlev, 
Uaiobt,  and  Brown,  J  J.,  dissenting. 

Bradlbt,  Haioht,  and  Brown,  JJ., 
{dlssentiag.)  We  are  unable  to  concur 
with  the  majority  of  the  court.  The  rec- 
ord does  not  contain  the,  evidbnce.  And 
the  factsfound  do  not  warrant  the  conclu- 
sion that  the  appellant  took  the  judgment 
by  confession  otherwlsetban  In  good  faith 
for  a  valid  debt,  and  without  any  knowl- 
edge or  information  that  the  debtors  con- 
templated making  an  assignment  for  the 
benefit  of  their  creditors.  Id  that  view  no 
reason  appears  to  us  for  setting  aside  the 
Judgment;  and  it  is  the  right  of  the  cred- 
itor to  retain  it,  as  it  was  to  take  it  pur- 
suant to  the  statute  providing  for  that 
method  of  taking  judgments.  But  inas- 
much as  the  confession  of  it  was  made  by. 
the  judgment  debtorsin  contemplation  on 
their  part  of  the  general  assignment 
which  was  soon  after  made  by  them,  and 
treating  it  as  part  of  the  scheme  or  trans- 
action of  their  assignment  so  far  as  they 
were  concerned,  the  sale  on  the  execution 
of  the  judgment  was  properly  8t>t  aside 
and  direction  given  for  the  payment  of  the 
proceeds  of  the.  sale  to  the  assignee,  for 
distribution  In  execution  of  his  trust.  In 
that  view  the  creditor  taking  the  judg- 
ment should  not  be  denied  entirely  the 
benefit  of  the  preference  which  it  and  the 
levy  of  his  execution  apparently  gave  him, 
but  be  should  at  least  be  treated  as  a  pre- 
ferred creditor,  and  the  amount  of  one- 
third  of  the  estate  of  the  assignors  left 
after  making  the  deduction  directed  by 
the  statute  should,  treating  him  as  such, 
be  applied  pro  rata  among  the  preferred 
creditors  as  their  rights  in  that  respect 
may  appear.  Otherwise,  his  power  as 
such  Judgment  creditor  to  realise  any- 
thing upon  his  debt  may  be  entirely  de- 
feated. And  the  rule  adopted  that  the 
Judgment  in  such  case  be  set  aside  may 
well  have  the  effect  to  discourage  the  tak- 
ing of  judgments  by  confession,  as  per- 
chance it  may  be  followed  by  a  general 
assignment  of  a  debtor  making  such  con- 
fession. It  would  seem  to  us  in  such  case 
more  in  accordance  with  principle  to  set 
aside  the  assignment  as  well  as  the  judg- 
ment confessed,  rather  than  to  set  aside 
the  latter  and  permit  the  former  to  stand  ; 
and  such  discrimination  against  the  judg- 
ment creditor  cannot  properly  be  made  un- 
less he  is  chargeabiA  with  a  fraudulent  in- 
tent as  against  the  creditors  of  his  Judg- 
ment debtor  in  taking  his  Judgment.  Our 
conclusion  Is  that  unless  the  plaintiffs 
stipulate  to  modify  the  judgment  as  above 
suggested  thejudgmentshonld  be  reversed 
and  a  new  trial  granted,  costs  to  abide 
the  event,  and  in  case  they  do  so  stipulate 
tbejudgment  be  modified  accordingly  with- 
out costs. 
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Prople  r.  Wa^man. 

(Court  C(f  AppecOs  of  New  York.    June  9, 1891.) 

Mdrdkk— EviDBSCE— Nkw  Trial  —  Ikstbuctioks 
— Hakmless  Erbok. 

1.  In  a  murder  case,  a  person  confessing  to 
hare  been  an  accomplice  testified  to  meeting  de- 
fendant, going  to  deceased's  house  for  robbery, 
being  discovered  by  deceased's  vtlfe,  and  to  de- 
fendant's twice  shooting  deceased  after  a  strug- 
gle with  him.  Defendant  and  accomplice  were 
masked,  but  deceased 's  widow  testified  to  the  shots 
being  fired  by  the  taller  of  the  two  robbers,  and 
that  the^  compared  well  in  size  to  defendant  und 
accomplice.  A  pistol  belonging  to  accomplice 
was  immediately  afterwards  found  in  the  house, 
which  showed  that  it  had  not  recently  been  dis- 
charged. A  person  imprisoned  in  the  Jail  with 
defendant  testified  that  defendant  confessed  to 
him  to  having  committed  a  murder  with  accom- 
plice, and  he  also  testified  to  circumstances 
which  oould  hardly  have  come  to  his  linowledge 
except  through  defendant.  While  in  jail  defend- 
ant wrote  accomplice,  ''We  are  not  guilty,  so 
stand  ^rm;"  and  asked  him  if  he  was  "going  to 
squeal  on  the  Thayer  murder,  and  plead  guil^. " 
Held  sufficient  to  sustain  a  conviction  of  murder. 

2.  It  is  not  error  for  a  court  to  refuse  to  em- 
body the  language  of  an  elementary  writer  in  a 
charge  to  the  Jury. 

8.  The  accomplice  testified  that  defendant 
wrote  him  a  letter,  which  had  been  destroyed, 
asking  him  to  meet  defendant  on  the  day  of  the 
murder  near  the  scene  thereof;  that  he  was  un- 
able to  read  writing,  and  was  informed  of  the 
contents  by  a  person  who  read  it  for  him.  De- 
fendant admitted  that  he  wrote  the  accomplice 
about  that  time,  and  there  was  evidence  that 
he  had  confessed  to  having  written  such  a  letter 
at  that  time.  Held,  that  as  the  contents  of  the 
letter  were  material  only  as  supporting  the  ao- 
complloe's  testimony  that  he  did  meet  defendant 
on  the  day  in  question, — a  collateral  issue, — and 
the  case  would  not  have  b^n  mateMally  im- 
paired If  the  accomplice's  evidence  as  to  such 
contents  had  been  stricken  from  the  case,  a  new 
trial  for  such  eironeous  admission  would  be  de- 
nied, under  the  provisions  of  Ciode  Oim.  Proa 
N.  Y.  {  648. 

Appeal  from  court  ot  oyer  and  terminer, 
LivingHton  county. 

Habbarri  A  Coyne,  for  appellant.  L.  O. 
Reed,  Dlst.  Atty.,  (George  W.  Daggett,  ol 
couneel,)  for  the  People. 

Rdgkb,  C.  J.  The  defendant  was  Indict- 
ed  at  thu  Livingston  county  oyer  and  ter- 
miner In  May,  1890,  Jointly  ^Ith  Nelson 
Swartc.Ior  the  crime  ot  murder  In  the  flret 
degree  in  killing  one  Eraory  Thayer,  at 
Avon,  Livingston  county,  by  shooting 
blm  with  a  pistol,  on  October  27,  1885, 
while  the  defendants  were  engaged  In  the 
perpetration  of  the  crime  of  burglary  in 
the  house  of  said  Thayer.  Before  the  trial, 
upon  the  request  of  Swartz,  the  court  or- 
dered the  defendants  to  be  separately 
tried,  and  thereupon  the  district  attorney 
moved  the  trial  of  the  defendant  Wayman. 
,Thfl  Jury  found  the  defendant  guilty  of  the 
'crime  charged,  and  he  appeals  from  the 
judgment  of  conviction  to  this  court. 

The  principal  ground  urged  by  him  for 
a  reversal  of  the  Judgment  Is  that  the  ver- 
dict Is  against  the  weight  ot  evidence,  und 
that,  under  the  provisions  ot  the  Code  uf 
(.'rlmlnal  Procedure,  as  amended  by  chap- 
ter 49.S  of  the  Laws  of  1887,  anthcirlzing 
this  court  to  grant  a  new  trial  it  It  is  sat- 
isfled  that  the  verdict  was  against  the 
weight  of  evidence,  or  against  law, or  that 
Justice  requires  a  new  trial,  whether  ex- 
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ceptioDS  shall  have  been  taken  or  not  in 
thecoort  below,  he  should  have  a  new 
trial.  This  act  hasbeentbe  subject  of  coo- 
slderation  In  this  conrt  In  several  cases, 
and  especially  iu  the  Cignarale  Case,  110  N. 
Y.  23,  17  N.  £.  Rep.  185,  where  the  rule  was 
laid  down  that.  In  "determining  whether 
a  new  trial  should  be  granted  under  the 
statute, it  Is  not  the  province  of  this  court 
to  review  and  determine  controverted 
questions  ot  fnct  arlsintr  npou  conflicting 
evidence.  The  jnryls  thenltimatetribnnal 
in  such  a  case,  and  with  its  decision  the 
court  may  not  interfere,  unless  it  reaches 
the  conclusion  that  injustice  has  probably 
been  done."  The  decision  ot  the  case, 
therefore,  requires  that  we  should  examine 
the  evidence  given  on  the  trial.  There 
was  no  dispute  as  to  the  tact  that  Emory 
Thayer  was  murdered  at  about  12  o'clock 
on  the  night  ot  October  17, 1885.  in  his 
honse  in  the  town  of  Avon,  Livingston 
county,  by  a  ball  from  a  pistol  discharged 
by  one  ot  two  men  who  were  then  en- 
gaged in  the  perpetration  of  a  bnrglary  In 
such  house.  The  pistol  was  discharged 
by  the  tallest  man  of  the  two,  and  he  fired 
twice,  hitting  Thayer  both  times,— first 
in  the  arm,  and  the  second  time  In  the  ab- 
domen, the  latter  being  the  fatal  shot. 
Neither  can  there  be  any  question,  on  the 
evidence,  but  that  the  shorter  of  the  two 
men  engaged  In  the  bnrglary  was  Nelson 
Swartz;  and  the  principal  question  In  the 
case  is  whether  Wayman  was  sufficiently 
identified  as  being  the  man  In  company 
with  Swartz  on  that  occasion.  There 
was  direct  and  positive  evidence  that  thp 
defendant  was  that  person  by  two  eye- 
witnesses ot  the  transaction,  and  by  oth- 
ers to  whom  be  bad  made  express  admis- 
sions that  he  fired  the  pistol  by  which  the 
murder  was  effected,  or  declarations  tend- 
ing to  prove  the  same  tact.  The  qnestlon, 
therefore,  which  was  left  to  the  jury,  did 
not  depend  upon  circnmstantlal  evidence, 
or  altogether  upon  the  defendant's  con- 
fessions, but  to  a  large  degree  npon  the 
credit  which  the  jury  might  give  to  the 
positive  evidence  adduced  on  the  trial  ot 
the  case  against  the  defendant.  The  cred- 
ibility ot  thp  witnesses  was  peculiarly  tor 
the  consideration  of  the  jury.  There  were 
undoubtedly  circumstances  proved  which  ' 
tended  In  some  degree  to  impair  the  credit 
of  two  of  the  principal  witnesses  tor  the 
prosecution,  but  there  was  considerable 
evidence  from  other  sources  ot  such  a  char- 
acter as  afforded  corroboration  ot  the 
truth  of  the  testimony  given  by  them. 
Swartz,  the  co-defendant  and  accomplice 
of  the  accused,  became  a  witness  tor  the 
people  on  the  trial,  and  gave  positive  evi- 
dence of  the  fact  that  Wayman  accompa- 
nied him  to  the  house  ot  Thayer  at  the 
time  the  crime  was  committed,  and  fired 
both  shots  with  the  pistol  by  which  the 
death  of  Thayer  was  accomplished.  He 
testified,  substantially,  that  Wayman  told 
him  In  July,  1885,  that  he  was  going  oot 
north  to  work,  and  should  make  a  pull 
somewhere  that  fall,  and  when  he  got 
ready  he  would  let  him  know;  that  in 
the  fore  part  ot  October  he  received  a  let- 
ter from  Wayman  advising  him  that  he 
was  working  at  Potter's  fur  two  dollars 
a  day,  and  wanted  Swartz  and  Kuhn  to 
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meet  bins  at  Lakeville,  near  Kimbark'a 
Hotel,  on  the  night  of  the  27tb  of  October. 
Swartz  also  teatlfled  that  he  made  an  ar- 
rangement with  Knhn  tu  meet  him  at  a 
designated  place  on  that  night,  but  that 
Knhn  failed  to  keep  the  appointment,  and 
did  not  join  him ;  that  be  started  alone 
from  bis  own  bonae  on  the  27tb,  and 
walked  from  there  to  bia  father's,  about 
els  miles  distant,  where  be  arrived  abont 
sundown;  that  he  then  borrowed  his  fa- 
ther's horse  and  wagon,  and  drove  about 
20  miles,  to  Lakeville,  where  be  met  Way- 
man  In  the  highway  near  Kitnbark'a  Ho- 
tel. That  then,  Wayman  having  got  into 
the  wagon,  they  drove  to  Thayer's  boose, 
where,  after  disguising  their  faces  with 
handkercbiefs,  they  forced  up  a  window 
Jn  the  sitting-room  and  entered  the  house ; 
that,  9oon  after  entering,  the  family  were 
aronsecl  by  Mrs.  Thayer's  scrpams,  and 
Thayer  got  out  of  bed,  and  came  forward, 
and  became  engaged  in  a  scuffle  with 
Wayman,  which  resulted  in  Wayman's 
shooting  him  with  a  pistol  twice.  Im< 
mediately  after  this  they  escaped  ;  Swarta 
entering  the  wagon  alone,  and  returning 
to-bis  father's  with  the  horse  and  wagon, 
and  Wayraun  pursuing  his  own  course. 
While  In  the  house,  and  in  the  act  of  es- 
raping,  Swartz  accidentally  dropped  his 
pistol,  and  was  unable  to  recover  it. 

This  evidence,  having  been  given  by  an 
accomplice  in  the  crime,  required  corrobo- 
ration before  a  Jury  were  authorized  to 
give  it  credit:  for  the  law  does  not  per- 
mit a  person  to  be  convicted  of  a  capital 
offense  upon  the  evidence  of  aq  accom- 
plice ulone.  This  corroborative  evidence 
must  be  snch  as  tends  to  connect  the  ac- 
cused with  the  commission  of  the  crime. 
It  Is  claimed  that  the  evidence  of  Swartz 
was  corroborated  in  some  of  Its  features 
by  the  undisputed  proof  that  a  pistol, 
identilled  as  belouging  to  Swartz,  was 
found  Immediately  after  the  murder  in  the 
room  adjoining  that  in  which  the  crime' 
was  committed,  with  all  of  its  barrels 
loaded,  except  one  which  hud  not  recent- 
ly been  discharged.  This  evidence  tended 
to  establish  the  fact  that  Swartz  was 
present  at  the  time  of  the  crime,  and,  pre- 
.Bumptively,  that  he  did  not  fire  the  shots 
which  effected  the  death  of  Thayer.  It 
was  also  shown  that  Swartz  left  his  fa- 
ther's bouse,  a  place  about  20  miles  dis- 
tant from  Thayer's  farm,  on  an  evening  in 
the  latter  part  of  October,  with  a  horse 
and  wagon  borrowed  from  his  father, 
and  did  not  return  until  daylight  of  the 
succeeding  morning,  when  the  horse  ap- 
peared to  have  been  driven  very  hard.  It 
appeared  from  Wayman's  evidence  and 
admlssionB  that  he  was  a  brother-in-law  of 
'Swartz,  and  that  they  had,  during  the 
years  1884  and  188.5,  been  associated  to- 
gether, and  had  been  accomplices  in  the 
-commission  of  several  burglaries  and 
other  crimes  In  the  vicinity  where  this 
crime  was  committed.  Wayman  was  a 
tall  man,  and  Swartz  comparatively  short, 
And  the  difference  in  their  sizes  and  figures 
was  quite  apparent.  Wayman  and  Swartz 
were  both  young  men  residing  In  Spring- 
water,  Livingston  county,  engaged  in 
agricultural  pursuits,  and  accustomed  to 
work  by  the  day  and  at  odd  jobs,  as  tbey 


needed  money  or  could  get  employment. 
Wayman  shortly  previous  to  the  murder 
was  shown  to  be  in  posseeslon  of  a  pis- 
tol, brass  knuckles,  and  asling-sbot,  which 
he  exhibited  to  his  associates  at  Holley, 
in  Orleans  county.  After  Wayman  was 
indicted  for  murdering  Thayer,  and  ar- 
rested, he  was  imprisoned  In  the  county 
jail  of  Livingston  county  for  several 
months,  where  be  became  acquainted  and 
intimate  with  one  Salisbury,  with  whom 
he  had  frequent  conversations,  and  to 
whom,  as  Salisbury  testifies,  he  made  con- 
fessions directly  implicating  himself  in  the 
commission  of  the  crime.  Sali8t)ury  was 
a  young  man,  a  resident  of  a  distant  coun- 
ty, and  a  stranger  to  the  people  in  that 
part  of  the  country,  and  was  In  jail  under 
a  commHment  for  the  crimes  of  burglary 
and  larceny.  It  appears,  from  his  evi- 
dence, that  Wayman  made  a  confidant  of 
him,  and  disclosed  the  cirrumstauceB  by 
which  he  was  surrounded;  and  the  difti- 
colties  which  apparently  stood  In  the  way 
of  making  a  snrcessful  defense  to  the 
charge  made  against  bim.  He  told  bim 
that  be  was  Indicted  with  -another  man 
named  Swartcfor  murder,  and  that  Swartz 
was  the  only  man  he  was  afraid  of  swear- 
ing against  him;  that  he  (Wayman)  was 
working  for  a  man  by  the  name  of  Shel- 
don, in  Orleans  count.v,  when  the  murder 
was  committed,  and  left  Sheldon's  house 
on  the  morning  of  the  27th  of  October, 
and  went  to  Rochester,  and  from  there  to 
Livonia  and  Lakeville,  where  be  met 
Swartz  with  a  wagon ;  that  they  rode 
together  to  Thayer's,  and  got  into  the 
bouse;  tbat  the  woman  of  the  house  dis- 
covered them,  and  hallooed  to  her  hus- 
band, who  then  appeared  on  the  scene, 
and  had  a  clinch  with  Wayman;  tbat  aft- 
er a  struggle  Wayman  shot  Thayer  in  the 
arm,  and  that,  not  inducing  him  to  let  go, 
he  shot  bim  again,  and  they  then  escaped 
from  thn  house;  that  be  (Wayman) 
jumped  a  freight  train,  and  got  bAck  to 
Rochester,  from  whence  he  returned  to 
Sheldon's  on  the  morning  following  the 
murder,  and  the  same  day  wan  paid  a 
small  sum  of  money  by  his  employer,  Shel- 
don. He  further  stated  that  the  way  he 
came  to  meet  Swartz  was  that  he  wrote 
to  Swartz  requesting  a  meeting  with  him 
at  Lakeville.  He  asked  Salisbury  what 
he  should  do  about  that  letter,  saying 
that  it  didnotcontain  anytbingabont  the 
murder,  and  only  requested  Swartz  to 
meet  him  at  Lakeville.  He  thouKbt  he 
could  explain  the  letter  by  saying  that  he 
wanted  to  meet  Swartz  to  go  fishing  or 
hunting.  It  was  shown  that,  while  im- 
prinoned  in  the  jail.  Wayman  made  sev- 
eral persistent,  but  unsuccessful,  efforts  to 
secure  a  private  interview  with  Swartz, 
and  endeavored  to  open  clandestine  cora- 
municatlons  with  him.  He  attempted.  In- 
effectually, to  send  a  message  to  Swartz 
asking  "if  be  had  squealed  on  the  Thayer 
murder,  and  was  agoing  to  plead  guilty 
to  It,"  but  succeeded  in  privately  sending 
him  a  book  in  which  he  had  written  the 
sentence.  "We  are  not  guilty,  so  stand 
firm. "  While  In  jail,  Wayman  made  sev- 
eral nnanccessfol  attempts  to  escape. 
"Theevldenceof  Swartz  was  further  corrob- 
orated by  the  testimony  of  Mrs.  Thayer, 
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TTtao  testified  that  she  waa  awakened  In 
the  night  ot  October  27,  18S5,  at  nearly  12 
o'clock,  by  hearing  some  one  In  the  slt- 
tlng-ruom  of  their  bouse,  and  called  out, 
"What  do  you  want?"  A  man  then 
tsprang  tbroagh  the  bedroom  door,  and, 
pointing  a  revolver  at  hor  head,  threat- 
ened, if  she  moved  or  stirred,  to  blow  her 
head  oil.  She  screamed,  "Murder I"  and 
upon  that  Mr.  Thayer  got  ont  of  bed,  and 
said,  "Yon  devil,  what  are  you  doing 
here?"  He  immediately  clinched  the  man, 
and,  after  a  struggle,  backed  him  agalnnt 
the  clothes-presa  door,  when  the  burglar 
discharged  a  pistol  at  him.  Mr.  Thayer 
then  forced  him  through  the  sitting  room- 
door,  and  called  out  again,  "You  dovil, 
what  are  you  doing  here?"  and  the  burg- 
lar then  shot  again.  There  was  a  light  In 
tlie  sitting-room,  and  Mrs.  Thayer  plainly 
saw  the  burglars,  and  describes  the  man 
engaged  in  the  struggle  as  a  tall,  active 
man,  with  dark  clothes,  with  his  face 
partially  disguised  by  u  veil  or  similar 
contrivance.  She  also  saw  the  other  man 
as  he  was  escaping  from  the  dining-room, 
and  describes- him  as  the  shorter  man  of 
the  two,  but  with  his  face  also  disguised. 
She  swears  that  they,  respectively,  com- 
pared well,  as  to  size,  with  Wayman  and 
Swartz.  The  evidence  of  this  witness, 
while  not  as  explicit  or  clear  on  the  ques- 
tion of  Identity  as  It  might  have  been,  ex- 
cept for  the  disguise  worn  by  the  men, 
yet,  so  far  as  It  goes,  tends  to  show  that 
the  parties  committing  the  crime  resem- 
bled, as  to  size,  form,  and  dress,  those 
who  were  Implicated  by  the  testimony  of 
Swartz.  One  Kubn  also  gave  evidence  of 
declarations  and  actions  on  the  part  of 
Wayman,  tending  to  implicate  him  in  the 
commission  of  the  murder.  It  was  alno 
proved  that  the  halls  found  in  the  arm 
and  body  of  Thayer  after  his  death  were 
discharged  from  a  central  Are  pistol  of 
32-100  caliber,  and  that  the  pistol  owned 
by  Wayman  at  the  time  of  the  murder 
was  ot  tliat  character. 

We  have  not  referred  to  all  of  the  cir- 
cumstances produced  in  evidence  against 
the  defendant,  but  have  aimed  to  de- 
scribe the  more  important  features,  with 
a  view  of  showing  the  character  uf  the 
proof  by  which  the  people  claimed  to  have 
corroborated  Swartz,  the  accomplice. 
If  the  witnesses  for  the  people  are  to  be 
believed,  there  was,  undoubtedly,  suffi- 
cient proof,  aside  from  the  evidence  of 
Swartz,  to  support  a  verdict  of  guilty 
agaiust  the  defendant.  We  can  regard 
the  message,  admittedly  sent  to  Swartz  by 
the  defendant,  that  "  we  are  not  guilty,  so 
stand  Qrm,"  as  an  Implied  admission  of  the 
defendant's  complicity  In  the  events  of  Oc- 
tober 27th,  whatever  they  may  have  been. 
He  voluntarily  associated  himself  with 
Swartz  in  the  transactions  of  that  night, 
and  afSrms,  not  only  his  own  innocence, 
but  also  that  of  Swartz.  How  coald  be 
be  supposed  to  have  any  knowledge  of 
Swartz's  Innocence  except  from  the  fact 
that  it  depended,  as  well  as  his  own,  upon 
events  known  to  both  of  the  parties? 
This  is  also  confirmed  by  bis  message  to 
Swartz  asking  him  if  he  was  "agoing  to 
squeal  on  the  Thayer  murder,  and  plead 
guilty."    The  Implication  from  this  mes- 


sage that  Swarts  was  connected  with  the 
murder-,  to  Wayman's  knowledge.  Is  irre- 
sistible. How  could  he  plead  guilty  to  an 
offense  of  which  he  was  Innocent,  or  con- 
fees  a  crime  that  he  did  not  commit? 

It  was  within  the  province  of  the  jury  to 
give  full  credit  to  the  testimony  of  Salis- 
bury, which  afforded  ample  corroboration 
to  the  evidence  ot  Swartz.  it  believed. 
While  there  were  circumstances  affei:tlng 
his  moral  character,  which  somewhat  Im- 
paired the  force  of  his  testimony, yet  there 
wns  Intrinsic  evidence  ot  its  truthfulness, 
which  must  have  added  considerable 
weight  toltsprobability  Inthemindsofthe 
jury.  His  knowledge  of  the  fact  that  Way- 
man  received  a  payment  of  money  from  his 
employer,  Sheldon,  at  Holley.  on  the  day 
after  the  murder,  could  bardly  have  come 
to  his  knowledge,  except  through  infor- 
mation derived  from  Wayman.  And  so, 
ton,  the  knowledge  of  the  method  by 
which  Wayman  reached  Lakeville  from 
Holley,  and  there  met  Swartz,  and  was 
carried  by  Swarts  from  Lakeville  to 
Thayer's  house;  and  the  detail  ot  the  cir- 
cumstances attending  the  commission  o( 
the  murder,  could  not,  naturally,  have 
come  to  his  knowledge,  except  from  the 
lips  of  a  participator  in  the  transaction. 
Salisbury  was  a  stranger  to  all  the  parties 
concerned  in  this  crime,  apparently,  until 
after  he  was  imprisoned  in  the  Livingston 
county  jail,  and  while  there  he  had  no  ap- 
parent intercourse  with  or  knowledge  of 
Swarta  or  any  of  his  associates  except 
Wayman.  He  was  In  close  confinement 
from  that  time  until  he  was  sworn  on  the 
trial  as  a  witness,  and  had  no  apparent 
opportunity  of  communicating  with  those 
who  might  have  known  the  circumstances 
related  by  him.  Some  of  these  farts  were 
never  made  public  until  the  trial  of  Way- 
man  took  place,  and,  presumptively, could 
not  have  been  communicated  to  him  pre- 
viously, except  by  an  actor  in  the  crime. 
It  is  difficult  to  overestimate  the  force 
which  these  circumstances  lend  to  the  evi- 
dence of  Salisbury,  and  we  are  not  sur- 
pi-ised  that  the  jury  gave  It  credit,  not- 
withstanding the  discredit  which  the  lack 
of  moral  character  in  its  relator  cast 
upon  it.  The  defendant  was  sworn  In  his 
own  behalf  as  a  witness,  and  denied,  sub- 
stantially, all  of  the  statements  made  by 
Swartz  or  Salisbury  implicating  him  In 
the  commission  of  the  crime.  He  testified 
that  on  the  night  of  the  murder  he  stayed 
at  the  house  of  one  Sheldon,  in  Holley, 
Orleans  county,  a  distance  of  some  50 
miles  from  Avon,  Llviugston  county.  He 
denied  that  he  was  with  Swartz  on  that 
night ;  that  he  was  present  on  the  occa- 
sion of  the  murder  of  Thayer;  that  he  was 
ever  at  Livonia,  or  Lakeville.  or  that  he 
knew  Thayer.  While  admitting  that  he 
corresponded  with  Swartz,  he  denied  that 
he  wrote  Swartz  to  meet  hlui  at  Lakeville 
on  the  27th  of  October,  1885,  or  that  he  did 
meet  him  there  on  that  date.  Wuyman 
testified  that  Sheldon  paid  him  money  on 
the  2Sth  of  October,  1885.  There  can  be 
no  question,  on  the  evidence,  but  that  the 
defendant  did  work  in  Orleans  county  for 
Sheldon  in  the  month  of  October,  both  be- 
fore and  after  the  27th  ot  that  month,  and 
was  at  Sheldon's  house  some  time  on  the 
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28tta  day  of  October,  and  received  a  small 
payment  of  money  from  bim  on  that  day. 
The  witneeaes  from  Orleans  county  who 
were  called  to  corroborate  Wayman's  evi- 
dence, of  whom  there  were  several,  felled 
to  Identify  the  particular  days  on  which 
They  saw  him  in  that  county,  and  added 
nothing  to  the  force  of  his  own  evidence. 
The  case,  therefore,  presented,  substun. 
tially,  a  conflict  between  tbe  unsupported 
evidence  of  Wayman,  on  one  side,  and 
that  adduced  by  the  people  on  the  other. 
We  are  not  prepared  to  say  that  the  jury 
erred  in  disposing  of  the  question  present- 
ed, or  that  any  such  injustice  has  been 
done  the  defendant  in  the  result  of  tbe 
case  on  the  facts  as  requires  ns  to  grant 
a  new  trial. 

The  exceptions  taken  to  the  admission 
and  exclusion  of  evidence  and  to  the 
Judge's  charge  are,  generally,  quite  unim- 
portant, and  require  but  little  considera- 
tion. The  defendant's  counsel  read  a  sec- 
tion from  Oreenleaf  on  Evidence,  in  re- 
spect to  the  weight  to  be  given  to  proof 
by  parol  admissions,  and  requested  the 
court  to  charge  tbe  jury  in  the  language 
there  employed.  While  the  work  referred 
to  is,  undoubtedly,  one  of  high  reputation, 
and  entitled  to  great  weight  in  tbe  con- 
sideration of  questions  of  evidence,  it  is 
not  error  for  a  court  to  refuse  to  embody 
the  language  of  an  elementary  writer  in  a 
charge  to  the  Jury.  The  language  used  by 
the  author  might  not  have  been  improper, 
but  the  Judge  must  be  left  to  select  the 
words  in  which  he  chooses  to  express  his 
views  of  the  law  to  the  jury,  and  unless 
be  lays  down  incorrect  propositions,  or 
refuses  to  instruct  tbem  as  to  pertinent, 
material,  and  necessary  points,  called  for 
by  the  circumstances  "of  the  case,  he  does 
not  commit  any  error  calling  for  the  inter- 
vention of  an  appellate  court.  We  think 
the  judge  said  all  on  the  subject  of  evi- 
dence by  admissions  which  the  nature  of 
tiie  case  required. 

It  Ib  also  claimed  that  error  was  com- 
mitted by  the  trial  judge  in  permitting  the 
witness  S  warts  to  state  the  contents  of 
the  letter  received  by  bim  from  Wayman, 
which  had  been  destroyed.  Swartz  bad 
testified  that  he  was  unable  to  read  writ- 
ing, and  was  informed  of  the  contents  of 
the  letter  bj'  another  who  read  it  to  him. 
His  knowledge  on  the  subject  was  there- 
fore apparently  hearsay  and  presumptive- 
ly InadmlBHJble.  The  case,  however,  is 
peculiar,  and  tbe  authorship  and  contents 
of  the  letter  are  confirmed  by  many  cir- 
cumstances aside  from  the  evidence  of 
Swartz.  It  was  testified  by  Wayman 
that,  when  he  started  for  Holley,  he  prom- 
ised to  communicate  with  Swartz,  if  he 
found  work  for  bim  to  do,  and  that  lie  did 
write  to  him  from  that  place  about  the 
time  this  letter  was  received  by  Swartz. 
There  was  also  proof  that  Wayman  ad- 
mitted that  he  wrote  a  letter  to  Swartz 
requesting  a  meeting  with  htm  at  Lake- 
ville,  but  claimed  that  there  was  nothing 
in  the  letter  referring  to  the  murder. 
Whatever  question,  therefore,  there  may 
beabout  the  admissibility  of  this  evidence, 
It  may  be  obviated  by  considering  tbe 
effect  which  it  probably  bad  upon  the  re- 
sult of  the  case.  Tbe  evidence  was  nn- 
v.27N.K.no.l2— 68 


doubtedly  relevant  and  proper  to  be  tak- 
en into  consideration  with  the  other  proof 
in  the  case.  There  was  nothing  in  the 
contents  of  the  letter,  as  testified  to  by 
Swartz,  bearing  upon  the  circumstances 
of  the  crime,  and  it  was  material  only  as 
affording  support  to  Swartz's  testimony 
that  he  did  meet  Wayman  on  the  day  in 
question.  This  was  a  collateral  circum- 
stance, and  the  case  would  not  have  been 
materially  impaired  if  the  evidence  object- 
ed to  bad  been  stricken  from  the  case.  In 
view  of  these  circumstances,  and  the 
strength  of  the  case  against  tbedefendaut, 
we  think  the  erroneous  admission  of 
Swartz's  evidence,  au  to  the  contents  of 
the  letter,  had  no  important  effect  upon 
the  resnlt  of  the  trial,  and  authorizes  us 
to  decline  to  grant  a  new  trial,  under  the 
provisions  of  section  542  of  tbe  Code  of 
Criminal  Procedure,  for  this  reason. 
There  seems  to  be  no  other  exception  of 
sufflrient  importance  to  merit  discussion. 
The  judgment  should  therefore  be  affirmed. 
All  concur,  except  Andrews,  J.,  not  vot- 
ing, and  Gray,  J.,  absent. 


(128  N.  Y.  93) 

In  re  Southern  Boulevard  R.  Co. 
(Covrt  of  Appeals'  of  New  York.  June  16, 1891. ) 
Apfbai^ble  Okdbrs. 
Under  Code  Civil  Proo.  N.  T.  J  190,  subd. 
8,  providing  that  appeals  to  the  court  of  appeals 
In  special  proceedings  lie  from  final  orders  only, 
an  appeal  will  not  lie  trom  an  order  of  the  gen- 
eral term  reversing  an  order  made  by  the  spe- 
cial term  confiirming  the  award  of  commissionei-s 
appointed  in  a  special  proceeding  to  appraise 
land  taken  by  a  street-railway  company  in  the 
construction  of  its  road,  and  ordering  a  new  ap- 
praisal, and  It  is  immaterial  that  the  general 
term  gave  an  erroneous  reason  for  making  its  or- 
der.   AlBrming  12  N.  7.  Bupp.  466. 

Appeal  from  supreme  court,  general 
term,  first  department. 

JobB  N.  Lewis,  for  appellant.  Wta, 
Pierrepout  Williams,  for  respondent. 

Feckuam,  J.  Tbe  railroad  company  de- 
sire to  acquire  tbe  right  to  build  a  street 
surface  railroad  in  and  upon  the  Southern 
boulevard  in  the  city  of  New  York.  This 
boulevard  was  laid  out  and  opened 
through  the  land  of  private  owners  under 
and  by  virtue  of  an  act  of  the  legislature 
passed  in  1867,  c.  290.  Section  24of  that  act 
prohibited  the  laying  of  any  rails  in  the 
boulevard  except  for  tbe  purpose  of  cross- 
ing it,  and  provided  that,  if  tlie  legislature 
should  thereafter  authorize  the  building 
of  a  railroad  along  the  boulevard,  nothing 
in  the  act  of  1867  should  be  construed  to 
affect  or  cut  ofl'  the  rights  of  the  owners  of 
the  lands  taken  for  tbe  boulevard  from 
claiming  and  receiving  the  full  value  of  all 
tbe  land  taken  from  the  owners  for  the 
road  thus  to  be  authorized,  to  the  same 
extent  as  if  no  boulevard  had  ever  been 
laid  out  there.  In  1884  tbe  legislature 
passed  the  general  street  surface  railroad 
act,  and  under  it  the  Southern  Boulevard 
Railroad  Company  has  been  organized. 
In  1887  the  legislature  amended  the  twen- 
ty-fourth section  of  the  act  of  1867,  under 
which  aniRndment  the  above-named  rail- 
road company  claims  the  right  to  build 
its  road  in  tbe  Southern  boulevard.    It 
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applied  b;  petition  to  the  enpreme  court 
for  the  appointment  of  cunnuIsBloners  to 
appraise  the  value  of  the  lands  taken  bj 
the  company.  Amonjc  the  owners  uf 
lands  In  the  boulevard  which  bad  been 
taken  under  the  act  of  1867,  tor  tlie  pur- 
poses of  that  bonlevard  only,  were  the  ex- 
ecutors of  Mr.  Spoffard,  officially  and  in- 
dividually. The  commissioners  were  ap- 
pointed to  take  evldeuce.as  to  the  value  of 
tbe  land  of  the  executors,  etc.,  and  Ra^e  u 
merely  nominal  award,  apparently,  as 
is  said  by  the  learned  ]udge  who  delivered 
the  opinion  at  the  general  term,  (V2  N.  Y. 
Supp.  400,)  basiuK  their  award  upon  the 
provisions  of  section  24,  as  amended  in 
1887.  and  thus  enabling  the  railroad  com- 
pany to  acquire  Its  Interest  in  such  lands 
for  nothing.  The  award  was  confirmed 
at  special  term,  but,  upon  appeal  to  the 
general  term,  that  court  reversed  the  or- 
der confirming  tbe  award,  and  ordered  a 
new  appraisal  before  the  same  commission, 
ers,  basing  its  order  upon  the  ground 
that  the  legislature  could  not  take  away 
the  rights  of  the  property  owners  left  in 
them  under  the  act  of  1867,  without  com- 
peusation.  Instead  of  going  back  before 
the  commissioners,  and  taking  th*e  new 
hearing,  as  provided  for  by  the  order  of 
the  general  term,  the  counsel  for  the  rail- 
road company  has  appealed  here,  and 
claims  the  right  to  be  now  heard  upon  the 
merits  of  his  appeal.  The  order  is  clearly 
not  appealable.  IbU  is  a  special  proceed- 
ing, and  the  only  authority  for  an  appeal 
to  this  court  is  to  be  found  In  subdivision 
3  of  section  190  of  the  Code.  By  that  dub- 
divlsion  the  order  must  be  a  final  one  be- 
fore an  appeal  can  betaken  from  It  to  this 
court.  There  can  be  no  question  that  the 
order  appealed  from  herein  Is  not  of  that 
description.  It  simply  reverses  the  former 
and  orders  a  new  appraisal.  The  orders 
mentioned  in  subdivision  2  of  section  100 
are  orders  made  in  an  action  and  affecting 
a  substantial  right,  and  not  renting  in  dis- 
cretion. Under  clautte  6  of  that  subdivis- 
ion. It  the  order  adjudges  a  statutory  pro- 
vision of  the  state  unconstitutional,  ai\ 
appeal  may.  in  certain  contingencies, 
be  taken  from  the  order  to  this  court. 
This  order  Is  not  Included  in  that  subdi- 
vision. Section  1361  of  the  Code  of  Civil 
Procedure,  cited  by  counsel,  applies  to  &\)- 
peals  of  the  general  term  of  the  supreme 
court  or  of  a  superior  city  court,  and  has 
no  apijllcatlon  to  appeals  to  this  court. 
By  section  11  of  tbe  old  Code,  snbd.  4, 
whenever  a  decision  of  any  motion  at  spe- 
cial term  was  placed  upon  tbe  ground  of 
the  unconstitutionality  of  any  law  of  this 
state,  an  appeal  could  be  taken  from  the 
order  to  the  general  term  and  to  the  court 
of  appeals.  If  It  be  assumed  that,  under 
such  subdivision  in  the  r^ld  Code,  an  ap- 
peal would  lie  to  this  court  If  the  order 
were  not  final,  provided  it  held  a  state 
law  unconstitutional,  the  adoption  of  tbe 
new  Code  has  altered  that  provision,  and 
theorderin  aspecial  proceeding, to  be  now 
appealable  to  this  court,  must  be  a  final 
one.  This  question  has  already  been  decid- 
ed In  Re  New  York  &  H.  R.  Co.,  98  N.  Y.12. 
The  order  is  not  rendered  appealable  be- 
cause, as  claimed  by  thecounsel  forthe rail- 
road company,  the  general  term  reversed 


the  report  and  appraisement  of  the  com- 
missioners upon  a  ground  which  they  were 
without  power  to  consider.  We  see  no 
reason  for  sa.ving  that  the  general  term 
had  no  power  to  consider  the  question 
whether  tbe  commlsslonerti  bad  not  pro- 
ceeded upon  a  wholly  erroneous  theory  as 
to  the  law  governing  their  appraisal  in 
tbe  case,  and.  If  the  commissioners  thought 
the  act  oM887  permitted  them  to  award 
nothing  for  the  lands  taken,  and  they  de- 
cided accordingly,  we  are  not  aware  of 
any  estoppel  upon  the  land -owners  or  the 
court  which,  upon  appeal  from  the  order 
confirming  the  report,  would  prevent  the 
one  from  raising  and  the  other  from  de- 
ciding the  question  as  to  the  validity  of 
an  act  which  provided  for  such  an  ap- 
pralaal ,  and  again,  the  court  had  power 
to  hear  and  decide  an  appeal  from  the  or- 
der confirming  the  report,  and,  having 
such  power,  the  order  which  it  makes  is 
within  its  Jurisdiction,  even  though  an  er- 
roneous reason  be  given  for  Its  exercise. 
When  tbe  order  which  it  In  fact  makes  is 
not  a  final  one,  we  cannot  review  such  or- 
der, where  the  court  exercises  tbe  jurisdic- 
tion granted  to  it  by  the  Code.  Tbe  ap- 
peal must  be  dismissed,  with  costs.  All 
concur,  except  Finch,  J.,  absent. 


(128   N.    T.  6M) 

CoHBN  et  at.  V.  Matob,  Etc.,  of  City  of 

New  Yobk. 
{Court  of  Appeals  of  Nevi  York.    Jvsaa  16, 1891.  > 

APFIRMANCB  on  AmAIt—DAMJLOXB. 

Where  the  record  contains  only  one  ex- 
ception, and  the  appellant  does  not  rely  npon  that 
in  hla  brief,  it  is  proper  to  afOrm  the  judgment 
with  10  per  cent,  damages,  under  the  discretion 
to  allow  such  damar^es  rested  in  the  court  of 
appeals  by  Code  Civil  Proc.  N.  Y.  i  8351.  Af- 
firming 12  N.  T.  Supp.  27a 

Appeal  from  supreme  court,  general 
terra,  first  department. 

D.  J.  Dean,  for  appellant.  Franela  B. 
Chedsey,  for  repondents. 

KiiBL,  J.  This  action  was  brought  to 
recover  damages  for  the  death  of  plain- 
tiffs' intestate,  caused  by  negligence  at- 
tributable to  the  defendant.  The  intes- 
tate was  the  husband  of  the  plaiutltf 
Hannah  (.ohen,  and  the  father  ot  her  five 
small  children,  all  of  whom  were  depend- 
ent npon  him  for  their  support.  The  ac- 
tion has  been  tried  three  times.  The  first 
trial  resulted  In  a  verdict  In  favor  of  the 
plaintiffs  for  95,000.  The  judgment  en- 
tered upon  that  verdict  was,  upon  ap- 
peal to  tbe  general  term,  reversed,  and  a 
new  trial  was  ordered.  33  Hun,  404. 
The  second  trial  resulted  In  a  judgment 
entered  upon  a  verdict  directed  by  the 
court  in  favor  of  the  defendant,  which 
was  atfirmed  at  general  term,  (43  Hun, 
845.)  but  was  upon  appeal  to  this  court 
reversed,  and  a  new  trial  was  ordered, 
(113  N.  Y,  532.  21  N.  E.  Rep.  700.)  The 
third  trial  resulted  In  a  verdict  in  favorof 
the  plaintiffs  for  94,683.33,  and  from  the 
judgment  entered  upon  that  verdict  tbe 
defendant  appealed  to  the  general  term, 
and  from  affirmance  there  to  this  court. 
The  record  diHcloses  lio  ground  whatever 
for  this  appeal.    It  contains  but  one  ex- 


Digitized  by 


Google 


N.T.) 


PEOPLE  t).  ADAMS. 


107S 


ception,  and  that  is  to  the  ruling  of  the 
court  allowing  the  plaintiffs  to  prove  the 
age  of  the  oldest  child  of  the  intestate, 
and  that  exception  is  not  noticed  or  relied 
upon  in  the  brief  anboiltted  on  behalf  of 
the  appellant.  The  ludge  In  hla  charge 
to  the  jury  stated:  "It  is  conceded  by 
the  defendant  In  this  case  that  there  is  no 
question  at  all  involved  here  of  fact  for 
you  to  determine.  It  is  very  plain  apon 
the  testimony  that  the  plaintiff  is  entitled 
to  recover;  that  is  not  controverted  by 
the  city.  The  only  qaestion,  therefore, 
for  yon  to  determine.  Is  how  much  yon 
will  award  to  her."  These  remarks  were 
not  controverted  or  objected  to  on  the 
part  ot  the  defendant.  The  trial  Judge 
submitted  the  question  ot  damages  to  the 
Jury  in  a  manner  entirely  satisfactory  to 
the  defendant,  and  ot  which  its  counse* 
made  no  complaint  at  the  time.  The  la  w 
of  this  case  was  settled  upon  the  prior 
appeal  to  this  court,  and  after  the  last 
trial  there  was  no  just  ground  for  further 
contention  on  the  part  ot  the  defendant. 
This  Is  therefore  a  proper  case  forgiving 
effect  to  the  last  clause  of  section  3231  ot 
the  Code,  which  provides:  "Where  a 
Judgment  is  affirmed  by  the  court  of  ap- 
peals the  court  may.  in  its  discretion,  also 
award  damages  by  way  ot  costs  tor  the 
delay,  not  exceeding  ten  per  centum  upon 
the  amount  of  the  Judgment,  or,  where 
it  was- rendered  ppon  an  appeal,  upon  the 
amount  of  the  original  judgment."  There' 
fore  the  Judgment  should  be  affirmed  with 
costs,  and  10  per  cent,  upon  the  amount 
of  the  Judgment  at  the  trial  term  as  dam- 
ages for  delay.  All  concur,  except  Finch, 
J.,  absent. 

(128  N.  T.  S!B) 

Labsowe  t.  Lewis  et  al. 
(Court  <tf  Appeals  of  New  York.  June  16, 1891.) 
Bale— AonoK  fob  Pbicb. 
Where  a  contract  for  the  purchase  of  rail- 
road ties  at  a  specified  price  makes  no  distinction 
bet-ween  first  and  second  class  ties,  the  vendee 
is  liable  at  the  contract  price  for  all  ties  ac- 
cepted by  him  nnder  the  contract,  though  some 
of  them  are  second-class  ties.  Affirming  11  N. 
Y.  Bapp.  84». 

Appeal  from  supreme  court,  general 
term,  iifth  department. 

E.  A.  Naab,  tor  appellant.  J.  F.  Park- 
burst,  tor  respondents. 

Andbbws,  J.  It  is  conceded  that  the 
defendants  were  not  paid  any  money  in 
excess  ot  that  to  which  they  were  entitled 
for  ties  actually  delivered  and  accepted  by 
the  plaintiff,  reckoning  them  at  the  price 
fixed  by  the  contract.  The  claim  ot  the 
plaintiff  Is  that  the  payments  were  made 
in  advance,  and  that  as  part  of  the  ties 
delivered  were,  upon  inspection  by  the 
plaintiff's  inspector,  classified  as  seconds, 
and  were  in  fact  seconds,  the  plaintiff  was 
not  bound  to  pay  therefor  the  price  ot 
first-class  ties,  and  consequently  that  he 
Is  entitled  to  recover  the  deficiency  as  an 
overpayment.  The  difficulty  is  that  by 
the  contract  one  price  was  to  be  paid  tor 
all  the  ties  the  defendants  should  deliver. 
The  finding  that  thn  word  "counted" 
means  "inspected  "might  authorize  the  re- 
jection of  all  but  first-class  tiee;  but  it 


does  not  Justify  the  conclusion  that  the 
plaintiff  might  accept  both  classes,  and 
pay  only  for  the  second  class  their  actual 
valae,  in  the  absence  ot  any  provision  in 
the  contract  to  that  effect.  The  plaintiff 
requested  a  finding  that  this  was  the  cus- 
tom In  contracts  otthls  kind.  The  evi- 
dence is  contradictory  upon  the  point,  and 
the  referee  refused  the  request  of  the  plain- 
tiff to  find  the  custom  alleged,  and  to  this 
refusal  no  exception  was  taken.  Upon  the 
case  as  presented,  there  appears  to  be  no 
error  In  the  record,  and  the  judgment 
should  therefore  be  affirmed.  All  concur, 
except  Finch,  J.,  absent. 


(138  N.  Y.  12S) 

People  ex  re/.  Winans  et  al.  v.  Adams 

et  al. 

(Court  of  Appeals  of  Neva  Tork.    June  28, 1891.) 

(^STS— EZTBA  AlLOWANCB. 

In  an  action  to  try  the  title  to  certain 
elective  offices  in  a  religious  corporation,  vrhich 
are  not  shown  to  be  of  any  peouaiary  value,  the 
fact  that  relators  also  demand  that  defendants 
shall  be  fined  under  Code  Civil  Proo.  N.  T.  { 
1956,  allowing  the  imposition  of  fines  in  the 
court's  discretion  In  such  cases,  which,  if  col- 
lected, are  to  be  paid  into  the  state  treasury, 
does  not  warrant  an  extra  allowance  to  the  suc- 
cessful defendants,  under  section  8258,  which 
confers  power  on  the  court  to  award  to  the  suc- 
cessful party  a  certain  per  centum  on  the  STim 
recovered  "or  claimed, "  as  the  fine  is  no  part  of 
the  cause  of  action.  Reversing  18  N.  Y.  Bupp. 
714. 

Appeal  from  supreme  court,  general 
term,  first  department. 

Wm.  H.  Arnoux,  tor  appellants.  HoQ- 
mun  Miller,  for  respondents. 

O'Brien,  J.  This  was  an  action  brought 
by  the  attorney  general  under  sections  1948 
and  1940  ot  the  Code  ot  Civil  Procedure. 
The  complaint  alleges  that  on  the  7th  day 
ot  April,  1890,  the  relators,  10  in  number, 
were  duly  elected,  respectively,  wardens 
and  vestrymen  of  the  Church  ot  the  Holy 
Nativity,  a  Protestant  Episcopal  church 
in  the  city  of  New  York ;  that  the  defend- 
ants Adams  and  Townsend  unlawfully 
Intruded  into  the  office  of  warden,  and 
the  other  defendants  Into  the  office  of  ves- 
trymen, ot  said  church,  and  were  unlaw- 
fully holding  these  offices,  in  riolatlon 
of  the  rights  of  the  relators.  Judgment 
was  demanded  that  the  defendants  were 
not  entitled  to  the  offices  into  which  they 
respectively  had  intruded,  and  that  they 
be  ousted  and  excluded  therefrom,  and 
that  the  relators  be  put  in  possession  of 
the  offices  to  which  they  were  respectively 
elected,  as  alleged.  Costs  were  demanded 
against  the  defendants,  and  that  each  ot 
them  pay  to  the  people  of  the  state  ot  New 
York  a  line  of  f2,000.  On  the  trial  the 
complaint  was  dismissed,  with  costs,  and 
an  order  made  £:rantiug  the  defendants 
an  extra  allowance  ot  9350.  The  only 
basis  tor  the  allowance  was  the  demand 
that  each  defendant  be  fined  92,000,and,a8 
there  were  10  detendants,  it  was  held  that 
the  complaint  contained  a  claim  against 
the  detendants  ot  $20,000  iu  the  aggi-egate. 
The  order  has  been  affirmed  at  seneral 
term.  The  only  question  presented  by  the 
appeal  Is  whether  the  court  bad  power  to 
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grant  an  allowance  in  the  action.  Section 
3253  of  the  Code  ol  Civil  Procedure  confers 
power  on  the  court,  in  its  discretion,  to 
award  to  the  Bucceasful  party  a  sum  not 
exceeding  5  per  centum  upon  the  Bum  re- 
covered or  claimed,  or  the  value  of  the 
BObject-matter  Involved.  And  section  1956 
provides  that  iu  actions  such  as  this  the 
court  uiay  in  Its  discretion  also  award 
that  the  defendants  pay  a  flne  to  the  peo- 
ple of  the  state  not  exceeding  f  2,000,  and, 
if  such  flne  la  imposed,  execution  maybe 
issued  upon  the  judgment,  and  when  the 
flne  Is  collected  it  must  be  paid  into  the 
treasury  of  the  state.  The  relators  could 
have  no  interest  in  the  flne,  and  no  one 
could  demand  that  it  be  imposed  as  a 
legal  right.  The  cause  of  action  or  claim 
set  forth  in  the  complaint  was  the  intru- 
sion of  the  defendants  into  an  oiSce  in  a 
domestic  corporation  from  which  it  was 
sought  to  oust  them,  and  to  put  the  relat- 
ors in  possession  thereof.  The  flne  was 
a  mere  incident  that  might  or  might  not 
follow  the  success  of  the  action,  resting 
wholly  in  the  discretion  of  the  court  with 
reference  to  the  facta  and  circumstances  of 
the  case.  It  was  no  part  of  the  claim  or 
cause  of  action.  It  was  not  necessary  to 
demand  it  in  the  complaint,  as  the  conrt 
could  have  imposed  it  whether  demanded 
or  not,  upon  a  proper  state  of  facts.  By 
demanding  it  the  plaintiff  did  not  change 
the  character  of  the  action,  or  engraft  up- 
on the  complaint  any  element  of  a  pecuni- 
ary claim,  within  the  meaning  of  that  term 
as  used  In  the  section  of  the  Code  above 
referred  to.  There  was  no  power  in  this 
case  to  grant  to  the  defendants  an  extra 
allowance  except  upon  the  basis  of  the 
value  of  the  claim  or  subject-matter  In- 
volved in  the  action,  and  litigated  direct- 
ly, and  not  incidentally.  Dock  Co.  v.  Lib- 
by,  45  N.  Y.  499;  Adams  v.  Arkenbnrgh,106 
N.  Y.  615. 18  N.  B.  Rep.  694;  Conaughty  v. 
Bank,  92  N.  T.  404.  The  action  was 
brought  to  try  the  title  to  certain  elective 
ofllceH  in  a  religious  corporation.  It  does 
not  appear  that  these  offices  were  of  any 
value  in  themselves,  or  that  there  were 
any  emoluments  or  pecuniary  advantages 
attached  to  them ;  nnd  hence  it  cannot  be 
said  that  the  subject-matter  of  the  action 
was  of  any  value  whatever.  The  entirely 
unnecessary  demand  that  each  of  the  10 
defendants  be  flned  92,000  was  not  a  claim 
that  could  form  the  basis  of  an  allowance, 
any  more  than  would  a  request  at  the 
trial  that  the  discretion  of  the  court  in 
that  regard  be  exercised.  The  order  of 
the  general  and  special  terms  should  be 
reversed,  with  costs  in  all  courts.  All  con- 
cur, except  Finch,  J.,  absent. 


(128  N.  T.  600) 

In  re  Metropolitan  El.  Rt.  Co. 

Jn  re  Watson  et  ah 

{Court  of  Appeals  of  New  York.    June  88, 1891.) 

WsBN  Appeal  Libb— Condkmnation  Fbocbed- 
Tsaa. 
The  court  of  appeals  has  do  larisdictlon 
to  review  a  decision  of  the  supreme  court  on  tbe 
report  of  its  commissioners  in  proceedings  by  a 
street  railway  company  to  acquire  title  to  land. 
AiBrming  8  S.  Y.  Supp.  688. 


Appeal  from  supreme  court,  general 
term,  first  department.    - 

Proceedings  by  the  Metropolitan  Elevat- 
ed Railway  Company  to  acquire  title  to 
certain  real  property.  Commissioners 
were  appointed,  and  made  an  award.  At 
the  trial  before  the  commissioners  the 
property  owners  offered  in  evidence  cer- 
tain judgment  rolls  in  previons  actions 
by  them  against  the  railway  company  for 
damages  to  their  property.  The  commis- 
sioners excluded  these  judgment  rolls. 
The  awards  of  the  commissioners  were 
confirmed  at  special  term,  whose  order 
was  affirmed  on  appeal  to  tbe  general 
term,  and  the  property  owners  appeal. 

Edwin  M.  Felt  and  Oeorge  Zabiiskie,  for 
appellants.  Daviea  &  Rapallo,  (Julien  T. 
Daviea  and  J.  V.  Thomson,  of  coonsel.jfor 
respondent.  Metropolitan  El.  Ry.  Cu. 

Gray,  J.  I  think  that  this  conrt  has  no 
jurisdiction  to  review  a  decision  of  the 
supreme  court,  rendered  upon  the  apprais- 
al and  report  of  its  commissioners.  It 
has  been  so  held  in  proceedings  to  acquire 
property  rights  taken  under  the  provis- 
ions of  the  general  railroad  act  of  1850, 
and  so,  by  parity  of  reasoning,  we  must 
hold,  where  the  petitioner  is  Incorporated 
and  proceeds  under  what  is  commonly 
known  as  the  "  itapid  Transit  Act,"  (chap- 
ter 606,  Laws  1875.)  In  the  latter  act  the 
provisions  respecting  the  acquisition  of 
lands.  In  Invltum  the  owner  thereof,  are 
similar  as  to  the  procedure  to  those  pre- 
scribed In  the  act  of  1850.  However  seri- 
ous, therefore,  tbe  error  of  the  commis- 
sioners may  have  been,  in  the  rejection 
of  the  proof  relating  to  the  prior  adjudi- 
cation in  the  equity  action  between  tbess 
parties,  there  is  no  power  in  this  court  to 
review  It  upon  an  appeal  from  the  order 
of  confirmation.  Appeal  dismissed,  with 
costs  to  the  respondent.  All  concur,  ex- 
cept  Finch,  J.,  absent. 


— -~"  aa  N.  Y.  ») 

Sprinoer  v.  Bien  et  al. 
(Court  of  Appeals  of  New  Tork.  June  16, 189L) 
Bes  Adjusioata — Ibbelbvant  Findisos. 
In  an  action  to  restrain  defendant's  use  ol 
a  name  which  plalntifl  claims  as  his  trade-mark, 
where  tlie  judgment  is  that  defendant  be  re- 
strained as  prayed,  and  that  be  account  to  plain- 
tiff for  all  the  contracts  procnred  by  him  under 
the  name  in  question,  a  nndinfc  of  fact  that  de- 
fendanthad  been  employed tosellplaintiS'sgooda 
st  a  certain  commission  is  irrelevant,  and  is  not 
res  a,djtuUcata  upon  the  rate  of  commissions  in 
a  subsequent  action  by  defendant  tor  such  com- 
missions.   AiBrming  lU  N.  Y.  Supp.  530. 

Appeal  from  common  pleas  of  New  York 
city  and  county,  general  term. 

JTranklln  Blen,  (George  F.  Dam^irtb,  <A 
counsel,)  for  appellants.  OUdenleeve, 
Palmer  A  Bootbby,  for  respondent. 

Andbbwb,  J.  The  sole  point  rdates  to 
the  effect  of  the  judgment  in  tbe  former  ac- 
tion of  the  present  defendants  against  the 
present  plaintiff  and  others,  as  rts  adiadU 
cata  upon  tbe  question  involved  In  this 
action.  This  action  is  based  npon  an  al- 
leged employment  of  the  plaintiff  by  the 
defendants  under  a  contract  that  he  was 
to  act  as  tbeir  agent  in  procuring  orders 
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for  tbelr  work,  and  was  to  receive  as  com- 
pensation 10  per  cent,  on  all  money  real- 
ised by  their  firm  from  orders  so  procui-ed. 
The  relief  demanded  was  an  accounting  by 
the  defendants  of  moneys  received  by 
them  subsequent  to  March  4, 1889,  on  or- 
ders obtained  by  the  plaintiff  before  he  left 
their  employment,  but  upon  which  the 
moneys  were  not  realised  until  after  that 
time.  The  defendants  in  their  answer  do 
not  deny  specifically  the  contract  alleged 
in  the  complaint,  but  set  up,  among  other 
defenses,  the  judgment  in  the  prior  action 
as  a  bar  to  the  claim  In  the  present  one. 
The  former  action  was  brought  to  restrain 
the  nse  by  the  defendants  therein  of  the 
name  of  "The  Central  Lithographing  & 
Engraving  Company"  In  the  business  of  a 
corporation  organized  under  that  name 
by  Springer  and  others,  after  Springer  had 
left  the  employment  of  the  defendants. 
The  plaintiffs  in  that  action  claimed  the 
name  as  their  trade-mark,  and  that  they 
were  exclusively  entitled  to  Its  use.  After 
Issue  joined,  the  case  was  heard  before  a 
judge  at  special  term,  who,  after  the  evi- 
dence was  closed,  made  findings  of  fact 
and  law,  upon  which  judgment  was  en- 
tered for  the  plaintlSs  therein,  among  oth- 
er things  enjoining  the  defendants  from 
using  the  name  of  "The  Central  Litho- 
graphing &  Engraving  Company;"  and 
the  judgment  contained  a  further  provis- 
ion requiring  the  defendants,  and  each  of 
them,  to  account  to  the  plaintiffs  for.  all 
contracts,  letters,  or  other  property  which 
may  have  been  obtained  by  the  defendant 
John  H.  Springer,  as  the  agent  of  the 
plaintiffs.  In  the  name  of  "The  Central 
Lithographing  &  Engraving  Company," 
and  tor  such  purpose  William  J.  Fanning 
was  appointed  referee  to  take  and  state 
the  account.  The  claim  is  that  tliis  judg- 
ment is  res  acfjudlcata  upon  the  claim  for 
compensation  upon  which  this  action  is 
brought.  It  is  said  that  on  the  trial  of 
the  former  action  evidence  was  given  as 
to  the  terms  of  the  contract  for  compen- 
sation,from  which  it  appeared  that  the  10 
per  cent,  commission  was  only  to  be  paid 
upon  moneys  received  by  the  defendants  on 
orders  placed  by  Springer  during  bis  em- 
ployment by  Bien  &  Co.,  and  that  mon- 
eys received  thereafter  on  orders  procured 
by  Springer,  but  which  were  unexecuted 
when  bis  employment  ceased,  were  not 
subject  to  the  commisBion.  We  are  also 
referred  to  certain  findings  made  by  the 
trial  judge  in  the  former  action,  which,  as 
claimed,  sustain  this  construction  of  the 
contract.  It  is  a  sufilclent  answer  to  the 
claim  of  estoppel  by  the  former  judgment 
that,  conceding  that  the  evidence  in  that 
action  warranted  a  finding  that  the  pres- 
ent plaintiff  was  only  to  have  commissions 
on  moneys  actually  received  duringhis  em- 
ployment, and  that  the  findings  bear  the 
construction  contended  for,  nevertheless 
they  were  wholly  irrelevant  to  the  issues, 
and  did  not  enter  into  and  were  not  in- 
volved in  the  final  judgment.  Nplther  the 
verdict  of  a  juryuortheHndlngs  of  a  court 
in  a  prior  action,  upon  the  precise  point 
involved  in  a  subsequent  action  between 
the  same  parties,  constitute  a  bar,  unless 
followed  by  a  judgment  based  thereon,  or 
into  which  the  verdict  or  finding  entered. 


It  Is  the  Judgment  which  constitutes  the 
bar,  and  not  the  preliminary  determina- 
tion of  the  court  or  jury.  So,  also,  and 
for  obvious  reasons,  although  judgment 
has  been  entered,  the  judgment  does  not 
prevent  the  relitigation  of  any  irrelevant 
fact,  although  it  may  have  been  litigated 
and  found  in  the  prior  action.  Webb  v. 
Buckelew,  82  N.  Y.  555;  Stannard  v.  Hub- 
bell,  123  N.  T.  528,  25  N.  E.  Rep.  1084.  The 
question  whether  the  contract  for  com- 
pensation included  commissions  on  all  or- 
ders procured  by  the  plaintIS  during  liis 
employment,  upon  which  moneys  should 
be  realized  by  the  defendants  at  any  time, 
or  only  on  orders  procured,  upon  which 
money  was  realized  during  the  employ- 
ment, was  immaterial  to  the  judgment 
and  relief  granted.  The  accounting  pro- 
vided by  the  judgment  did  not  embrace 
the  matter  of  compensation,  and  that 
question  was  still  open,  notwithstanding 
the  judgment,  to  subsequent  controversy. 
The  claim  now  made  is  not  inconsistent 
with  any  matter  adjudged  in  the  former 
action,  although  it  may  have  been  coverad 
by  the  evidence  and  embraced  in  the  find- 
ings. We  think  the  judgment  of  pes  a4ju- 
dicata.  was  properly  disposed  of  below, 
and  theorder  should  therefore  be  affirmed. 
All  concur,  except  Finch,  J.,  absent. 


(127  N.  Y.  381) 

Peil  v.  Reishart. 

(Court  of  Ajypeals  of  New  York,  Second  DMs- 
ion.    June  28, 1891.) 

IiANDLOBS  USD  TENANT — DaSOEBOUS  PbBUISBS. 

1.  The  owner  of  a  tenement-house  who  main- 
tains therein  a  stairway  covered  by  a  carpet  so 
worn  out  as  to  put  passers  In  danger  of  trip- 
pinp  by  stepping  in  the  holes,  and  who  has  been 
notifled  of  its  dangerous  condition,  is  liable  for 
the  injuries  sustained  by  one  of  the  occupants  of 
such  house  bjr  reason  of  sach  condition. 

2.  The  facts  that  the  tenant  Iniew  of  the  oon- 
dition  of  the  carpet,  and  that  the  stairway  was 
well  lighted  when  she  tripped,  are  not  such  as 
to  show  her  guilty  of  contnbutory  negligence  as 
a  matter  of  law. 

Appeal  from  city  court  of  Brooklyn, 
general  term. 

Feraado  Solinger,  for  appellant.  George 
F.  Elliott,  for  respondent. 

Bradley,  J.  The  plaintiff,  as  tenant  of 
the  defendant,  occupied  some  rooms  in  a 
tenement-house  of  the  latter,  and  had  ac- 
cess to  Buch  rooms  by  means  of  a  stair- 
way common  to  the  occupants  of  the 
building.  It  appears  by  the  evidence  on 
her  part  that  in  descending  the  stairway 
in  the  evening  of  January  15.  1888,  the 
plaintiff  fell  and  received  the  injuries  com- 
plained of,  and  that  such  fall  was  caused 
by  the  defective  condition  of  the  stair  car- 
pet; that  the  carpet  liad  been  in  such  con- 
diticm  for  several  months;  and  that  the 
attention  of  the  defendant  bad  in  Decem- 
ber previous  been  called  to  It  by  the  plain- 
tiff, and  he  said  he  would  remove  it.  There 
was  some  conflict  in  the  evidence  of  the 
parties  as  to  the  latter  fact,  and  as  to  the 
subject  of  the  injury  and  its  cause;  but 
that  there  were,  and  for  considerable  time 
bad  been,  holes  in  the  stairway  carpet, 
was  not  seriously  questioned.  It  was  the 
duty  of  the  defendant  to  use  reasonable 
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care  to  keep  this  stairway  in  repair  and 
Buttabie  condition  for  tbe  safe  passage  of 
his  tenants  over  it  in  their  way  to  and 
from  their  rooms,  and  for  failure  to  do  so 
he  was  chargeable  with  liability  for  in- 
Jnries  sntfered  by  them  without  their  faalt 
while  properly  asing  it  for  such  purpose. 
Looney  v.  McIJeun,  129  Mass.  33;  Liudsey 
V.  I^ighton,  150  Mass.  285,  22  N.  E.  Rep. 
901 ;  Donohue  v.  Kendall,  50  N.  Y.  Super. 
Ct.  386:  Neyer  v.  Miller,  51  N.  Y.  Super.  Ct. 
516.  Tbe  conclusion  was  warranted  by 
the  evidence  that  the  condition  of  the  car- 
pet was  such  as  tujustify  apprehension  of 
danger  of  tripping  in  passing  upon  the 
stairway,  and  that  at  the  time  in  ques- 
tion the  plaintiff's  foot  was  caught  in  a 
hole  in  the  carpet,  thus  causing  her  fall 
and  injnry;  and  that  the  defendant  was 
chargeable  with  negligence  for  permitting 
It  to  remain  In  such  condition,  and  with 
its  consequences  to  tbe  plaintiff,  unless 
her  negligence  contributed  to  the  injury 
which  she  sustained.  It  is  urged  that  as 
she  was  cognizant  of  the  situation,  and 
the  hall  of  the  stairway  was  well  lighted 
by  a  lamp,  her  fall  was  necessarily  attrib- 
utable to  tbe  fault  or  negligence  of  the 
plaintiff.  Her  previous  knowledge  of  tbe 
conditio^  of  the  passage-way  on  the  stairs 
imposed  upon  her  the  duty  to  exercise  a 
greater  degree  of  care  than  otherwise  may 
hare  been  required  of  her  in  passing  over 
tiieni,  bat  she  was  not  required  to  desist 
from  using  the  stairway  by  reason  of  the 
ruptures,  in  the  carpet;  and,  while  tbe 
question  may  hare  been  a  close  one  of 
fact,  It  could  not  properly  be  held  as  mat- 
ter of  law  that  the  plaintiff  was  guilty  of 
contributory  negligence,  and  therefore  the 
motion  for  nonsuit  was  properly  denied. 
Palmerr.Dearing,98N.  Y.7;  Looney  r.  Mc- 
Lean, 129  Mass.  88.  The  question  presented 
would  have  beenqultedifferent4f  thestair- 
case  had  been  part  of  thepremlses  demised 
to  the  plaintiff.  Then  the  evidence  may 
not  have  warranted  a  recovery  by  her, 
and  many  of  the  cases  cited  by  the  defend- 
ant's counsel  would  have  been  applicable. 
But  the  stairway  was  not  imder  the  con- 
trol of  any  of  the  tenants,  but  was  pro- 
vided by  the.detendant  for  the  common  use 
of  those  having  occasion  to  pass  to  and 
from  the  rooms  which  they  occupied  as 
his  tenants;  and  th6  weight  of  the  evi- 
dence bearing  upon  the  question  of  negli- 
gence of  the  defendant,  or  of  contributory 
negligence  of  the  plaintiff,  is  not  here  for 
consideration.  The  appeal  to  the  gener- 
al terra  having  been  taken  only  from  the 
Judgment  entered  on  the  verdict,  present- 
ed there  for  review  questions  of  law  only, 
'dependent  upon  exceptions.  To  review  in 
general  term  questions  nt  fact  arising 
upon  a  trial  of  an  action  at  law  by  Jury, 
it  is  essential  that  a  motion  be  made  for 
a  new  trial,  at  circuit,  on  the  minutes,  or 
at  special  term  on  a  case,  and  that  an  ap- 
peal be  taken  from  the  order  thereupon 
made  as  well  as  from  the  Judgment,  if  one 
has  been  unqualifiedly  entered  upon  the 
result  of  the  trial.  Wright  v.  Hunter,  46 
N.  Y.  409.  And  In  such  case  an  order  re- 
versing that  denying  a  new  trial,  and 
granting  it,  is  not  reviewable  in  this 
court.  Harris  v.  Burdett,  73  N.  Y.  136. 
There  was  no  error  in  the  reception  of  tbe 


evidence  of  the  condition  of  the  stair  car- 
pet the  morning  following  the  Injnry.  as 
without  proof  to  the  contrary  ft  was  rra- 
eonable  to  assume  that  its  then  condition 
was  substantially  the  same  as  at  thf  time 
in  question.  The  order  should  be  reverwed, 
and  the  Judgment  entered  on  tbe  verdict 
affirmed.    All  concur. 


(127  N.  y. 

Clark  v.  Stewart  et  al. 


Si6i 


(Court  of  Avpealg  of  New  STork,  Second  DM*- 
ion.    June  28,1891.) 

Coi?TRl.CTS — BbEAOH — EXOSSSIVB  D;IMAaB8. 

In  an  action  for  breach  of  a  contract  ta 
furnish  plaintiff  a  certain  quantity  of  ice  on 
shipboard  in  Maine,  for  which  plaintiff  was  to 
pay  according  to  its  then  weight,  a  verdict  for 
tbe  difference  between  the  agreed  price  and  that 
which  plaintiff  was  compelled  to  pay  for  other 
Ice  is  exoessive,  where  no  allowance  was  made 
for  15  per  cent,  shrinlcage  by  melting  that  would 
have  occurred  in  shipment  tn  plaintiff  in  Netr 
York,  which  would,  in  effect,  have  operated  an 
increase  of  the  agreed  price  per  ton.  Reversing 
1  N.  Y.  Supp.  892. 

Appeal  from  snpreme  court,  general 
terra,  second  department. 

</.  D.  Fessendeu,  for  appellants.  Senty 
Daily,  Jr.,  for  respondent. 

Brown,  J.  This  action  was  to  recover 
damages  lor  the  breach  of  a  contract  en- 
tered Into  between  the  parties,  whereby 
the  defendants  agreed  to  ship  from  Maine 
to  plaintiff  in  New  York,  during  the  sum- 
mer of  1886, 15,000  tons  of  ice.  At  tbe  trial 
the  plaintiff  bad  a  verdict  for  $8,918.60. 
The  defendants  moved  for  a  new  trial  up- 
on the  Judge's  minutes,  upon  the  ground 
that  the  verdict  was  for  excessive  dam- 
ages^ and  contrary  to  the  law  and  evi- 
dence, and  the  denial  of  that  motion  pre- 
sents tbe  question  reviewable  on  this  ap- 
peal. It  was  provided  in  the  agreement 
sued  upon  that  "either  party  refusing  or 
failing  to  ship  or  accept  said  ice,  accord- 
ing to  the  terms  of  the  contract,  shall  for- 
feit and  pay  to  the  other,  as  liquidated 
damages,  onedoUar  and  fifty  cents  per  ton 
for  the  number  of  tons  not  shipped  or  not 
accepted,"  and  in  his  complaint  the  plain- 
tiff claimed  to  recover  at  the  stlpnlated 
rate.  The  court,  however,  at  the  trial, 
without  objectifm  from  the  plaintiff,  re- 
ceived evidence  of  the  snms  paid  by  blm  to 
purchase  In  the  market  a  quantity  of  ice 
equal  to  that  which  thedefendantsfailed to 
deliver;  and  instructed  the  Jury  that,  in- 
stead of  awardingthepIaintlB  theamonnt 
fixed  in  the  contract  as  liquidated  dam- 
ages, they  should  give  tbe  actual  damages 
sustained,  and  that  this  was  the  difference 
between  the  price  named  in  the  contract 
and  the  sum  paid  by  plain  tin  to  make 
good  the  deficiency  in  the  quantity  agreed 
to  be  delivered.  And  this  sum  the  Judge 
stated  to  the  Jury  was  90  cents  per  tun. 
This  statement  was,  however,  subseqnent- 
ly  qualified  by  the  instruction,  made  at 
the  defendants'  request,  that  "the  shrink- 
age in  the  Maine  ice  should  be  added  to 
the  price  in  fixing  the  amount  of  dam- 
ages." It  appeared  that  the  shrinkage 
was  the  result  of  melting  during  the  voy- 
age to  New  York,  and  the  plaintiff  testlQed 
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that  It  would  amonnt  to  at  least  15  per 
cent,  of  the  careo.  There  was  undelivered 
by  the  defendants,  under  the  contract, 
9,388  tons,  and  It  is  clear  that  under  the 
instruction  of  the  court  the  verdict  cannot 
be  sustained.  The  contract  was  one  for 
the  sale  and  purchase  of  20,000  tons  of  ice, 
of  which  5,000  tons  was  to  be  delivered  in 
1885  and  the  balance  in  1886.  The  defend- 
unts  were  under  no  obligation  to  deliver  a 
stated  quantity  in  New  Torls,  but  their 
duty  was  fulfilled  when  the  ice  was  shipped 
in  Maine  on  board  such  vessels  as  the  con- 
tractcalled  for.  The  shrinkage  from  nielt- 
Inx  was  therefore  the  plaintiff's  loss.  The 
ubrinliage  being  15  per  cent.,  the  total 
number  of  tons  which  would  have  been 
actually  delivered  at  New  York  was  7,981. 
This  was  the  real  deficiency,  and  the 
amount  which  plaintiff  was  entitled  to 
purchase  to  make  good  his  contract.  But 
plaintiff  was  to  pay  fl.60  per  ton,  accord- 
ing to  the  weight  on  board  the  vessel  at 
the  place  of  shipment,  and,  as  the  defi- 
ciency at  that  point  was  9,388  tons,  the  ice 
under  contract  would  have  cost  f  14,082. 
The  result  of  shrinkage  was  to  increase 
the  cost  of  the  ice  that  would  have  been 
actoally  delivered  in  New  York,  and,  under 
the  Insti-uction  of  the  court,  tills  increased 
price  was  to  be  added  to  the  contract 
price  in  ascertaining  the  amount  of  dam> 
ages.  The  amount  of  the  increase  was 
not  given  to  the  Jury,  but  they  were  left 
to  make  the  calculation  themselves.  The 
problem  is  a  simpleone,  and  it  is  apparent 
that  the  effect  of  the  shrinkage  was  to  in- 
crease the  cost  of  the  ice  tbat  plaintiff 
would  have  actually  received,  if  the  con- 
tract had  been  fulfilled,  from  $1.50  to 
about  $1.76  per  ton.  The  plaintiff  testi- 
fied that  the  cost  of  the  ice  puivhased  by 
him  to  make  good  the  deficiency  under  tiie 
contract,  making  allowance  for  all  shrink- 
age and  wastage,  was  $2.40  per  ton.  The 
di&erence  between  these  two  sums,  which, 
disregarding  fractions,  was  64  cents,  rep- 
resented his  actual  loss  on  each  ton  pur- 
chased, and  amounted,  on  7,981  tons,  to 
$5,107.84,  which  was  the  most  favorable 
verdict  to  which  he  was  entitled  upon 
the  evidence  and  the  law  of  tlie  case,  as 
given  to  the  )nry  withont  objection.  The 
case  furnishes  no  basis  for  the  verdict 
rendered,  and  the  defendant's  motion  was 
therefore  well  founded,  but  at  the  gen- 
eral term  be  was  denied  tbe  benefit  of  the 
proper  application  to  the  facts  of  tbe 
case  of  the  rule  of  law  held  by  the  trial 
court,  on  the  ground  that  such  rule  was 
an  erroneous  one,  and  that  plaintiff  was 
entitled  to  recover  at  the  rate  per  ton 
stipulated  in  the  contract.  But  no  objec- 
tion was  taken  by  the  plaintiff  to  the  rul- 
ing of  tbe  trial  court,  and,  if  he  had  ob 
jected  and  excepted,  inasmuch  as  he  did 
not  appeal,  he  was  not  entitled  to  argue 
that  question  to  tbe  general  term.  Tbe 
rule  of  damages  stated  by  tbe  trial  judge 
was  acquiesced  in  by  both  sides,  and  the 
defendants  should  have  the  full  benefit  of 
its  proper  application  to  the  case.  The 
Judgment  should  therefore  be  reversed, 
and  a  new  trial  granted,  costs  to  aiiide 
the  event,  unless  the  plaintiff  stipulate  to 
reduce  the  verdlcr  to  $5,107.84;  and,  if  such 
stipulation  is   filed   within  30   days,  the 


Judgment  no  reduced  and  modified  is  af- 
firmed, without  costs  to  either  party  in 
this  court.    All  concur. 


(US  N.  Y.  <2Z) 

Satrr  V.  Pkople. 
(.Court  of  Appeals  of  N^  York.   June  25, 1891.) 

Board  ow  Claims  —  Modivioation  of  Awabd  o:r 
Afpeai. — ^Practice  on  Remittitur. 
■Where  the  cowt  of  appeals  modifies  an 
award  ol  the  board  of  olaims  by  increasing  It, 
without  other  alteration,  and,  as  modified,  af- 
firm.s  it,  the  board  of  claims  cannot,  when  the 
remittitur  is  sent  down,  increase  the  judgment 
by  adding  interest  from  the  date  of  the  awai-d. 
Claimant,  If  the  state  ofBoers  refuse  to  pay  the 
Interest  on  the  award,  must  t'-';o  his  remedy 
by  mandamus,  or  by  filing  a  nuw  claim  for  the 
interest  before  the  board  of  claims. 

Appeal  from- board  of  claims. 

Willis  B.  Sayre  filed  a  claim  against  the 
state  before  tbe  board  of  claims,  and  ^n 
March  9, 1886,  the  board  awarded  him  $3,- 
000.  On  appeal  the  court  of  appeals 
modified  the  award  by  increasing  it  to 
$8,136,  withont  other  alteration,  and,  as 
modified,  affirmed  the  Judgment.  123  N. 
Y.  291,  25  N.  E.  Rep.  163.  When  the  i«- 
mittitnr  was  sent  down  the  board  of 
claims  added  interest  on  tbe  $8,136  from 
March  9,  1886,  tbe  date  of  the  award, 
which,  with  costs,  made  $10,6.57.6.5,  and 
for  this  amonnt  entered  judgment.  The 
state  appeals. 

Chaa.  F.  Tabor,  Atty.  Gen.,  for  the  Peo- 
ple.   Qabfiel  L.  Smith,  for  respondent. 

Pek  CuHiAM.  Theoriginal  award  in  this 
case  was  $3,000,  and  it  was  made  March 
9,  1886.  Upon  appeal  from  that  award  to 
this  court,  we  modified  It  by  increasing  it 
to  $8,136, and  atflrmed  it  as  thus  modified, 
wfth  costs.  The  nmittttur  from  this 
court  was  sent  down  to  tbe  board  of 
claims,  and  thereupon  the  board  made 
new  findings  of  fact  and  of  law,  and 
awarded  to  the  claimant  $10,657.55.  which 
was  made  up  of  the  $8,136,  tbe  interest 
thereon  from  the  date  of  tbe  award,  and 
the  costs  of  the  prior  appeal.  The  attor- 
ney general  filed  exceptions  to  this  award, 
and  then  brought  this  appeal  therefrom  to 
this  court.  The  practice  since  the  remit- 
titur was  sent  down  from  this  court  has 
been  quite  Irregular.  Upon  the  prior  ap- 
peal we  simply  modified  tbe  prior  award 
by  IncreBsingit.  We  made  no  other  alter- 
ation, not  even  changing  the  date.  The 
effect  of  our  decision  was  that  tbe  $8,136 
should  stand  in  the  place  of  the  $3,000  as 
of  the  same  date.  There  was  the  same 
award,  simply  increased.  Tbe  modified 
award  would  bear  Interest  from  the  same 
date  as  the  original  award.  If  the  claim- 
ant would  have  been  entitled  to  interest 
upon  the  original  award,  be  becomes  en- 
titled to  interest  upon  the  modified 
award  from  the  same  date.  Upon  the 
prior  remittitur  trom  thin  court,  the  prior 
award,  without  altering  its  date,  must  be 
increased  to  $8,136,  and  tbe  claimant 
mnst  have  his  costs  of  that  appeal,  and 
then.  It  the  financial  officers  of  the  state 
refuse  to  pay  interest  upon  the  award 
from  its  date,  the  claimant  must  take  his 
remedy  by  mandawiis,  or  by  filing  a  new 
claim  with  tbe  board  ol  claims  for  bis  in- 
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terest.  Tbe  qaratlon  of  interest  will 
doubtleBs  be  dispoBed  of  In  the  Bame  way 
88  Is  usual  with  otber  awards  made  by 
the  board  of  claims.  That  question  Is 
not  before  os  now,  and  w«  make  no  deter- 
mination in  reference  tliereto.  The  award 
appealed  from  must  be  reversed,  with 
costs  of  appeal  to  be  paid  by  the  claimant. 
All  concur,  except  Finch,  J.,  absent. 


(127  N.  T.  nS) 

Avert  v.  Stabbtick. 

(towrt  of  Appeals  of  New  York,  Second  Diols- 
ion.    June  23, 1891. ) 

AssDUPsiT — Evidence — Costbaoi. 
1.  In  an  action  for  repairs  to  the  eng^ine  of 
defendant's  yacht  made  at  the  request  of  Its  en- 
gineer, where  the  engineer  has  testified  that  he 
retomed  the  first  bill  rendered  by  plaintiff  for 
corrections,  which  were  made  so  that  tbe  bill  ac 
rendered  the  second  time  was  correct,  it  is  not 
error  to  allow  him  to  testify  that  an  indorse- 
ment on  the  face  of  it  to  that  effect  was  in  his 
handwriting. 

a.  Defendant  is  not  pre]udioed  by  allowing 
the  engineer  to  testify  that  the  repairs  sued  for 
were  not  included  in  a  contract  with  others  for 
repairs  to  the  hull,  where  such  contract  is  in 
evidence,  and  on  its  face  shows  that  the  eng^i- 
neer's  construction  of  it  is  correct. 
AlBrming  5  N.  Y.  Supp.  779. 

Appeal  from  superior  court  of  New  York 
city,  general  term. 

Geuif^  U.  Adams,  for  appellant.  Jo- 
seph F.  Mosher,  for  respondent. 

Haigbt,  J.  This  action  was  brought  to 
recover  for  material,  and  for  work,  labor, 
and  services  alleged  to  have  been  fur- 
nished and  perfnrmed  by  the  plaintiff  upon 
the  steam  yacht  TlUie,  the  defendant  be- 
ing her  owner.  It  appeared  that  the  ma- 
terial was  furnished,  and  that  the  work, 
labor,  and  services  were  performed,  by 
the  plaintitr  upon  the  engine,  boiler,  and 
machinery  at  the  request  of  one  Charles 
B.  Pngsley,  who  was  the  engineer  uf  the 
defendant  upon  the  yacht.  There  was  a 
conflict  in  the  evidence  as  to  theauthority 
of  Pulley  to  order  the  repairs,  but  tbe  is- 
sue raised  upon  this  conflict  was  submit- 
ted to  the  Jnry,  and  determined  by  Its  ver- 
dict. Upon  tbe  trial  the  plaintlH  read  in 
evidence  tbe  deposition  of  Mr.  Pugsley, 
which  had  been  taken  upon  a  stipulation 
of  the  imrties.  After  testifying  to  the 
completion  of  the  work  by  the  plaintiff,  he 
states  that  he  received  a  bill  made  out  by 
the  plaintiff,  which  be  returned  to  him  for 
correction,  and  afterwards  received  a  sec- 
ond bill  from  blm,  which  was  correct  and 
all  right,  and  that  he  approved  it  in  writ- 
ing upon  the  face  of  it.  The  bill  being 
produced,  he  was  asked  If  the  words, 
"  Correct,  (-harles  B.  Pugsley, "  at  the  foot 
of  the  bill,  were  In  his  handwriting.  This 
was  objected  to  by  the  defendant,  so  far 
as  it  is  any  proof  of  the  correctness  of  the 
plaintiff's  claim.  The  court  ruled  that  it 
would  not  be  independently  of  his  testi- 
mony, but  that  It  was  competent  as  taken 
in  connection  with  it.  To  this  ruling  an 
exception  was  taken,  and  the  witness  an- 
swered that  it  was  in  his  bandwrltinor. 
The  witness  also  testified  that  the  bill 
was  a  correct  statement  of  the  articles 
delivered,  and  of  the  work  expended  there- 
on.   It  further  appears  from   the   testi- 


mony of  tbe  defendant  that  he  received  a 
bill  from  tlie  plaintiff,  and  that  he  sent  it 
back,  with  instructions  to  have  the  days 
and  dates  put  upon  it,  and,  as  he  thought, 
the  signature  of  the  engineer  thereto.  In 
view  of  these  facts,  the  evidence  objected 
to  was  competent.  It  showed  a  com- 
pliance with  tbe  requirements  of  the  de- 
fendant that  the  bill  should  be  approved 
by  the  engineer,  who  was  upon  the  yacht, 
and  had  ordered  the  repairs.  The  words, 
"Correct,  Charles  B.  Pugsley,"  written  by 
the  engineer  at  the  foot  of  the  bill,  would 
not  be  evidence  that  the  material  or  work 
therein  charged  for  was  furnished  or  per- 
formed by  the  plnintlff;  but  it  enabled  the 
witness  to  identify  the  bill,  which  was 
handed  to  him  shortly  after  the  work  was 
performed,  which  he  then  examined,  and 
found  to  contain  a  correct  statement  ol 
the  articles  delivered  and  the  work  ex- 
pended on  the  yacht.  The  engineer  was 
asked  by  the  plaintiff  as  to  w  hetber  the 
Marveli  &  Co.  contract  included  any  work 
on  the  engine  and  machinery.  This  was 
objec'icd  to  upon  the  ground,  among  oth- 
er things,  that  the  contract  with  Marveli 
ft  Co.  was  in  writing.  The  objection  was 
overruled,  and  an  exception  was  taken. 
The  witness  answered  that  it  dfid  not; 
that  their  contract  only  included  puttlnK 
a  piece  in  the  boat  lengthening  It,  taking 
tbe  engine  and  bollera  out,  and  placing 
them  back.  The  boat  was  lengthened  21 
feet.  It  appeared  that  the  defendant  had 
recently  purchased  the  yacht,  and  hud 
sent  it  to  Newburgh  to  be  altered  and  re- 
paired; that  he  had  entered  into  aeon- 
tract  with  Marveli  &  Co..  snipbuilders  at 
Newburgh,  to  rut  the  hull  in  two  amid- 
ships, and  lengthen  it  by  inserting  about 
20  feet.  This  work  necessitated  the  re- 
moving and  replacing  of  the  boilers  and 
engine,  iron  and  wood  work.  It  was  at 
about  the  time  of  this  change  in  the  yacht 
that  the  engineer  ordered  the  repairs  to 
tbe  engine  and  boilers.  The  evidence  ob- 
jected to  should  have  been  excluded.  The 
engineer  could  not  properly  be  called  upon 
to  construe  the  defendant's  contract  with 
Marveli  &  Co.,  and  determine  whether  or 
not  the  repairs  ordered  by  him  of  the 
plaintiff  were  included  In  that  contract, 
and  should  have  been  made  by  that  firm. 
But  the  contract  is  in  evidence  and  before 
lis.  It  is  In  the  form  of  a  letter  written  by 
Marveli  &  Cn.  to  the  defendant,  in  which 
they  agree  to  furnish  the  material  neces- 
sary to  lengthen  the  yacht.  Including  haul- 
ing, removing,  and  replacing  boilers  and 
engine,  iron  and  wood  work  pertaining 
to  the  lengthening  of  the  hull  of  tbe  yacht, 
for  a  sum  which  was  tberein  named. 
Nothing  herein  appears  requiring  repairs 
to  the  engine,  boilers,  and  machinery. 
They  are  to  be  removed  In  orderto  length- 
en the  yacht,  and  are  to  be  replaced  in  tbe 
boll  when  lengthened,  but  no  provisions 
are  to  betoond  for  their  repairs.  It  thus 
appears  that  the  construction  of  the  con- 
tract given  by  the  engineer  was  correct, 
and  that  consequently  no  harm  resulted 
to  tbe  defendant  by  reason  of  tbe  evidence 
objected  to.  Otber  exceptions  appear  in 
tbe  cabe  which  we  do  not  deem  it  necessa- 
ry to  here  discuss  The  judgment  should 
be  affirmed,  with  costs.    All  concur. 
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SwRBT  y.  CiTT  OF  Stracdsb  et  al. 

COMBTOCE  V.  SaUB. 

(Court  vf  Appeals  cf  New  Tork.   June  85, 1891.) 

CONSTITtJTIONAl,  LaW— RiOHT  OP  STATE  TO  WATER 

FOB  Casals — Mcnioipal  Lndebteoness — Appro- 
FRiATioN  OP  Public  Propeett. 

1.  Laws  N.  Y.  1889,  o.  291,  entitled  "An  act 
to  establish  and  maintain  a  water  department  in 
and  for  the  city  of  Syracuse, "  providing  for  ob- 
taining the  water  from  a  certain  lakij,  and  con  ■ 
ducting  it  to  the  city,  and  for  condemnation  pro- 
ceedings necessary  for  that  purpose,  is  not  ob- 
noxious to  Const.  K.  Y.  art.  3,  i  16,  providing 
that  no  local  or  private  bill  shall  embrace  more 
than  one  subject,  and  that  subject  shall  be  ex- 
pressed in  its  title. 

3.  Nor  does  said  act,  as  amended  by  Laws 
1890,  c.  814,  in  authorizing  the  water  board  to 
furnish  the  city  and  its  inhabitants  with  water 
from  Skaneatelus  lake,  but  making  the  rif^ts  of 
the  city  to  take  the  water  subject  to  the  superior 
claims  of  the  state,  which  had  previously  appro- 
priated the  waters  of  the  lake  to  supply  the  Krie 
canal,  violate  Const.  N.  Y.  art.  7,  i  6,  which  pro- 
vides that  the  legislature  shall  not  sell,  lease, 
or  otherwise  dispose  of  the  Erie  canal,  but  it 
shall  remain  the  property  of  the  state  and  under 
its  management  forever. 

8.  Nor  is  the  act  in  conflict  with  Const.  N. 
T.  art.  1,  i  9,  requiring  the  assent  of  two-thirds 
At  the  members  of  each  branch  of  the  legislature 
to  every  bill  appropriating  the  public  property 
for  local  or  private  purposes,  since  the  act  does 
not  take  from  the  state  the  right  to  divert  and 
nse  the  waters  of  the  lake  for  the  purposes  of 
the  canal,  which  was  the  only  property  the  state 
had  in  the  waters. 

4.  The  said  act,  in  providing  for  the  issue 
of  $3,000,000  of  bonds  by  the  city  of  Syracuse, 
which  has  less  than  100,000  inhabitants,  to  aid  in 
establishing  the  water-works,  authorizes  an  is- 
sue for  city  purposes,  and  is  not  obnoxious  to 
Const  N.  Y.  art.  8,  S  11,  which  places  no  fur- 
ther restriction  on  the  power  of  cities  of  less 
than  100,000  inhabitants,  to  contract  debts,  than 
that  the  debts  must  be  for  city  purposes. 

Reversing  14  N.  Y  Supp.  431. 

CroBB-appeals  from  supreme  court,  gen- 
eral teriD,  fourth  department. 

Action  by  William  A.  Sweet  against  the 
city  of  Syracuse  and  others,  to  enjoin 
the  carrying  out  of  the  provlsiuns  ot 
Laws  N.  Y.  1889,  c.  291,  as  amended  by 
Laws  1«90,  r.  314,  entitled  "An  act  to  es- 
tablish and  maintain  a  water  department 
In  and  for  the  city  ot  Syracuse."  Both 
plaintiff  and  defendants  appeal  from  a 
judgment  of  the  general  term  of  the  su- 
preme court,  fourth  department,  (14  N.  Y. 
Supp.  421.)  modifying  a  judgment  entered 
on  a  decision  at  special  term,  dismissing 
the  complaint,  (11  N.  ¥.  Supp.  114.) 

Charles  H.  Peck,  tor  plaintiff  Sweet.  C. 
L.  Stove  and  W.  A.  Beach,  for  Water 
Board.  Charles  E.  Ide,  Corp.  Counsel,  for 
other  defendants. 

O'Bribk,  J.  The  plaintiff,  a  tax-payer  ot 
the  city  of  Syracuse,  brought  thin  action, 
under  the  provisions  of  section  1025  of  the 
Code  of  Civil  Procedure,  as  supplemented 
by  chapter  631  of  the  Laws  it  1881,  and 
chapter  673  of  the  Laws  of  1887,  against 
the  city,  the  mayor  thereof,  the  members 
of  the  common  council,  and  the  water 
board,  to  perpetually  restrain  them  from 
carrying  into  effect  or  eserclslng  any  of 
the  powers  conferred  by  chapter  291  of 
the  Laws  of  1889,  entitled  "An  acttoes- 
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tablish  and  maintain  a  water  department 
in  and  for  the  city  of  Syracnse, "  es 
amended  by  chapter  314  of  the  Laws  of 
1890.  It  is  alleged  that  the  defendants  are 
without  power  to  perform  the  various 
acts  and  functions  speclfled  in  this  stat- 
ute, for  the  reason  that  it  is  in  conflict 
with  certain  provisions  of  the  state  con- 
stitution, and  also  that  it  was  not  logully 
enacted,  not  having  received  the  assent 
of  two-thirds  of  the  members  of  both 
honses  of  the  legislature,  and  that  the 
execution  thereof  by  the  defendants  would 
involve  a  culpable  waste  of  the  municipal 
funds  and  property.  The  special  term 
held  that  the  act  was  valid,  and  dismissed 
the  complaint.  The  general  term  held 
that  section  18  was  invalid,  and  modified 
the  judgment  accordlugly,  which  has  all 
the  effect,  substantially,  of  a  reversal  and 
a  decision  in  favor  of  the  contention  of 
the  plaintiff.  Both  parties  appeal  from 
the  judgment  as  thus  modified,  the  plain- 
tiff because  the  judgment  of  the  trial  court 
was  not  wholly  reversed,  and  the  defend- 
ants because  it  was,  in  any  respect,  modi- 
fled. 

The  act  authorized  the  mayor  to  ap- 
point a  board  ot  water  commissioners 
to  constitute  the  water  board.  This 
board  was  authorized  forand  in  the  name 
of  the  city  to  acquire,  construct,  main- 
tain, control,  and  operate  a  system  of  wa- 
ter-works to  furnish  tbedty and  its  inhab- 
itants with  water  from  Skaneateles  lake, 
an^  to  acquire  all  lands,  waters,  and  oth- 
er property  necessary  for  this  purpose. 
The  power  to  exercise  the  right  of  emi- 
nent domain  was  conferred,  and  the  pro- 
cedure provided  for.  For  the  purpose  of 
defraying  the  expenses  of  the  work,  pow- 
er was  given  to  issue  and  sell  the  bonds  ot 
the  city,  whenever  the  board  considered  it 
necessary,  to  an  amount  not  exceeding 
fS.OOO.OOO,  all  payable  July  1,  1920,  with 
interest  payable  semi-annually,  but  no 
sinking  fund  was  provided  for.  Theelght- 
eenth  section,  as  amended  in  1890,  and 
which  was  pronounced  invalid,  author- 
ized the  board,  under  the  conditions  and 
restrictions  thereinafter  mentioned,  to 
take  and  conduct  water,  not  required  for 
the  Erie  canal,  from  Skaneateles  lake  to 
the  city,  through  a  pipe  or  main  not  ex- 
cciedlng  30  inches  in  diameter,  for  the  pur- 
pose of  supplying  the  city  and  its  inhari- 
itants  with  water.  But,  before  taking 
any  water  from  this  source,  the  board  was 
required,  at  the  cost  and  expense  of  the 
city,  to  increase,  the  storage  capacity  of 
the  lake  sufficiently  to  store  therein  all 
the  ordinary  flow  ot  its  water-shed;  the 
fact  ot  such  reconstruction  for  Increased 
storage  of  the  water  to  be  certified  by 
the  state  engineer  and  the  superint(>ndent 
of  public  works,  and  filed  in  the  ofilce  of 
the  last-named  official.  The  plans  and 
'specifications  for  all  this  work  were  to  be 
prepared  or  approved  by  the  state  en- 
gineer, and  all  the  work  executed  under 
the  direction,  supervision,  and  control  ot 
the  state  superintendent  ot  pu'bllc  works, 
under  whose  exclusive  charge  and  control 
the  dam,  and  all  structures  connected 
therewith,  together  with  the  regulation 
at  all  times  of  the  flow  of  water  from  the 
lake  into  the  pipe,  were  to  remain;  all  nee- 
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easary  repairs  to  be  made  ander  bis  direc- 
tion, at  the  expense  of  tbe  city.  He  was 
antborized  and  i^eqiilred,  if  for  any  reason 
the  flow  of  water  into  the  pipe  impaired 
the  necessary  and  siiHlcient  supply  for  tbe 
use  of  tlie  Erie  canal,  to  stop  such  flow. 
In  whole  or  in  pnrt,  wbenevcr  in  his  judg- 
ment it  was  necessary  In  order  to  secure 
a  full  supply  for  the  canal.  The  rights  of 
the  city  in  and  to  the  use  of  the  surplus 
waters  of  the  lake  conferred  by  the  act 
were  expressly  declared  to  be  at  all  times 
subject  to  tbe  superior  claims  of  tbe  state 
thereto,  and  power  was  given  to  the 
state  engineer  to  prescribe  the  plan  of 
construction  of  the  gate-house  or  other 
means  for  delivering  tbe  water  of  the  lake 
Into  the  pipe.  It  was  further  provided 
that  the  city  should,  at  all  times,  protect 
and  save  the  state  harmless  from  and 
against  all  claims  and  demands  of  ripari- 
an owners  upon  the  lake  and  outlet,  for 
loss  or  damage  occasioned  by  any  act  or 
structure  autborlzed  by  the  statute,  and 
that  before  any  water  was  taken  from 
the  lake  tbe  city  should  acquire  or  extin- 
guish all  water-power  -rights  upon  tbe 
nutlet,  to  be  affected  by  the  proposed 
storage  of  water,  and,  subject  to  these 
restrictions,  general  power  was  given  to 
the  board  to  perform  all  acts  au'l  acquire 
all  property  necessary  or  proper  to  ena- 
ble the  city  to  store  and  obtain  water 
from  the  lake.  It  appears  from  the  find- 
ings that  Skaneateles  lake  Is  a  body  of 
water  distant  about  17  miles  from  Syra- 
cuse. Its  length  is  about  15  miles,  and  its 
general  width  cCbout  1  mile,  with  a  surface 
area  of  about  13  square  miles,  and  a  watei^ 
shed.  Including  tbe  surface,  of  7SJ^  square 
miles.  It  Is  about  453  feet  above  tbe  Jor- 
dan level  of  the  Erie  canal,  and  discbarges 
4ts  water  through  an  ontlet  known  as 
"Skanea teles  Creek,"  about  10  miles  long, 
Into  the  Seneca  river,  thence  Into  the  Os- 
wego river  and  Into  Lake  Ontario.  Tbe 
lake  has  been  for  many  years  navigated 
by  steam-boats  and  other  crafts,  but 
there  is  no  navigable  communication  be- 
tween It  and  any  other  waters. 

The  controversy  between  the  parties  ro- 
quii'esthis  court  to  pass  upon  the  validity 
of  an actof  the  legislature.  The  principles 
governing  such  an  inquiry  were  well  stat- 
ed by  RuGEK,  C.  J.,  in  People  v.  Angle,  109 
N.  Y.  507, 17  N.  E.  Rep.  413:  "Within  set- 
tied  rules,  it  requires  a  case  to  be  made 
showing  clearly  that  the  statute,  when 
fairly  and  reasonably  construed,  is 
brought  into  conflict  with  some  provision 
of  tbe  constitution,  before  tbe  court  can 
t>e  justified  in  pronouncing  It  an  unan- 
thorlzed  expression  of  the  legislative  will. 
If  the  act  and  the  constitution  can  be  so 
construed  as  to  enable  both  to  stand,  and 
each  can  be  given  a  legitimate  office  to 
perform,  it  is  the  duty  of  tbe  court  to  give 
them  such  construction ;  but,  it  this  can- 
not be  done,  it  is  equally  our  dnty  to  de- 
clare the  supremacy  of  the  constitutional 
provision  and  tlie  nullity  of  the  statute. 
While  every  presumption  Is  in  favor  of  the 
constitutionality  of  the  law.  if,  neverthe- 
less, it  appears  that  its  enforcement  must 
necessarily  produce  a  conflict  with  the 
letter  or  spirit  of  the  constitution,  it  Is 
tbe  duty  of  tbe  court  to  condemn  the  law." 


The  bonds  of  the  city  wlitcb  tbis  statnte 
authorized  th6  board  to  issue  had  more 
than  20  years  to  run,  and,  as  already  ob- 
served,-no  sinking  fund  was  provided  for. 
The  plaintiff  contends  that,  for  this  rea- 
son, tbe  act  violates  section  11  of  article 
8  of  the  constitution,  which  limits  the 
power  of  certain  cities  to  contract  debts 
and  issue  money  obligations.  This  sec- 
tion does  forbid  tbe  creation  of  any  debt 
by  any  city,  except  for  city  purposes;  and 
tbis  is  the  only  restriction  which  the  con- 
stitution imposes  upon  the  power  of  the 
legislature  to  authorize  cities,  not  con- 
taining a  population  of  over  100.000  inhab- 
itants, to  incur  indebtedness.  No  city  can 
give  any  money  or  property,  or  loan  its 
money  or  credit,  to  or  In  aid  of  any  indi- 
vidual or  corporation,  or  become  the 
owner  of  stock  in  or  bonds  of  such  corpo- 
ration. These  prohibitions  are  general, 
and  applicable  to  all  cities  alike,  without 
regard  to  population.  A  further  restric- 
tion upon  the  power  to  create  debts  given 
for  city  purposes  Is  also  placed  upon  cities 
containing  over  100,000  inhabitants,  which 
the  plaintiO  invokes  to  nullify  the  stacnt« 
in  question.  As  it  is  conceded  that  Syra- 
cuse contains  less  than  100,000  popniatlon, 
and  as  it  is  obvious  that  the  bonds  to  be 
Issued  for  a  water  supply  is  a  city  pur- 
pose, we  are  clear  that  the  prohibition 
does  not  apply  to  the  statnte  under  con- 
sideration. The  first  two  paragraphs  uf 
tbe  section,  as  It  now  stands,  were  adopt- 
ed in  1874,  and  they  apply  tr  all  cities,  but 
exclude  from  the  restrictions  upon  the 
power  to  create  debts  such  obligations  as 
are  given  for  municipal  purposes.  Tbe  re 
mainder  of  the  section  was  adopted  in 
1884,  and  does  impose  restrictions  upon 
the  power  to  create  debts  and  levy  taxes 
even  for  city  purposes ;  but  these  restric- 
tions, as  already  observed,  are  limited  to 
cities  of  more  than  100,000  inhabitants, 
and  to  counties  containing  such  a  city. 
In  giving  construction  to  a  provision  of 
the  constitution,  its  history,  and  the  con- 
ditions and  circumstances  attending  its 
adoption,  must  be  kept  in  view,  and  the 
effect  of  subsequent  amendments  are  de- 
termined by  the  same  rules  applicable  to 
the  interpretation  of  statutes.  People  v. 
Angle,  supra. 

Tbe  general  policy  of  thestate  to  restrict 
the  power  of  cities  and  villages,  in  respect 
to  the  power  of  taxation,  borrowing 
money,  and  contracting  debts,  indicated 
In  section  9,  art.  8,  of  the  constitution,  as 
adopted  in  1846,  and  chapter  603  of  the 
Laws  of  1853,  has  found  expression,  with 
the  exceptions  above  referred  to,  only  in 
acts  of  the  legislature,  mostly  incorporat- 
ed into  the  charters  of  particular  munici- 
palities, and,  occasionally,  by  some  act  of 
a  more  general  character,  all  of  which  are, 
of  course,  subject  to  modification  or  re- 
peal. Neither  this  policy,  nor  the  necessi- 
ty which  may  be  conceded  for  restraining, 
in  this  respect,  the  smaller  as  well  as  the 
larger  cities,  would  warrant'  us  in  declar- 
ing an  act  of  the  legislature  authorizing 
the  city  of  Syracuse  to  incur  a  debt  of 
$3,000,000,  for  tbe  purpose  of  a  water  sup- 
ply. Invalid.  Nothing  short  of  a  consti- 
tutional prohibition  would  justify  such  a 
result,  and  this  we  cannot  find  in  the  r 
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tlon  rererred  to,  either  in  expreBS  words  or 
by  fair  and  reasonable  construction. 

Tbe  act  dues  not  offend  against  section 
16  of  article  3  of  tbe  constitution,  whinh 
provides  that  no  locul  or  private  bill  shall 
embrace  more  tban  one  snliject,  and  that 
shall  be  expressed  in  the  title.  Tbe  title 
of  the  bill  iu  question  is  "An  act  to  estab- 
lish and  maintain  ii  (rater  department  in 
and  for  the  city  of  Syracuse. "  Under  this 
title  tbe  legislatai-p  could  properly  Insert, 
not  only  every  provision  necessary  for  the 
orKanisation  of  sncb  a  department  as  an 
ofHclal  body,  bnt  also  provisions  confer- 
ring power  upon  that  body  to  supply  the 
city  and  the  inhabitants  with  water.  It 
could  create  tbe  department,  and,  in  the 
tiarae  bill,  prescribe  Its  powers  and  duties 
with  such  partlcalarity  and  detail  as  In 
its  Judgment  might  be  deemed  necessary, 
without  oOeuding  against  this  clause  of 
the  constitution.  It  Is  necessary  that  the 
title  be  snch  as  to  fairly  suggest  nr  give 
a  clue  to  the  subject;  but,  when  that  is 
expressed,  all  matters  fairly  and  reasona- 
bly connected  with  it,  and  all  measures 
which  will  or  may  facilitate  its  accom- 
plishment, are  proper  to  be  incorporated 
in  tbe  act,  and  are  genuine  to  the  title. 
Astor  v.  Railroad  Co.,  113  N.  Y.  93,  110,  20 
N.  E.  Rep.  594.  None  of  the  provisions  of 
the  act  are  of  such  a  character  that  It  can 
properly  be  said  that  the  public,  or  the 
members  of  the  legislature,  were  or  could 
have  been  deceived  by  the  title  In  regard 
to  the  details.  Power  to  conduct  water 
through  pipes  from  reservoirs  to  be  con- 
structed, and  to  distribute  the  same  to  the 
city  and  Its  Inhabitants,  could  fairly  be 
anticipated  araoiig  the  provisions  of  an 
act  with  such  a  title.  The  authority  con- 
ferred upon  the  board  by  the  statute  Is, 
we  think,  fairly  within  tbe  scope  of  tbe 
subject  as  expressed  In  the  title.  City  of 
Rochester  v..  BrigRrs.  50  N.  Y.  658 ;  Cooley, 
Const.  Lim.  172;  Bridge  Co.  v.  Town  of 
Attica.  119  N.  Y.  204,  23  N.  E.  Rep.  542;  In 
re  Mayor,  etc.,  of  New  York,  99  N.  Y.  569, 
2  N.  E.  Rep.  042. 

The  important  proylsions  of  the  bill  are 
to  be  found  in  section  18,  as  amended  in 
1890.  There  it  is  that  tbe  legislatn re  at- 
tempted to  confer  power  upon  the  water 
board  to  take  water  from  SkaneateleH 
lake,  and  it  Is  contended,  in  behalf  uf  i  be 
plaintiff,  that  this  section  is  In  conflict 
with  section  6  of  article  7  of  the  constitu- 
tion, which  provides  that  the  legislature 
shall  not  sell,  lease,  or  otherwise  dispose 
of  the  Erie  and  certain  other  canals;  "bnt 
tbey  shall  remain  the  property  of  the 
atate,  and  under  Its  management,  forever. " 
In  tbe  year  18i3  the  canal  board,  by  the 
authority  of  the  statutes,  appropriated 
the  lake  for  the  use  of  the  canal.  The  res- 
olution of  tbe  board  which  accomplished 
this  result  is  aa  follows:  "Resolved,  that 
the  waters  of  the  Skaneateles  lake,  and 
the  outlet  of  the  same,  be,  and  they  are 
hereby,  appropriated  to  tbe  use  of  the 
public  for  a  reservoir  and  feeder  to  the 
Erie  canal. "  To  carry  this  resolution  into 
effect,  lands  were  taken  at  the  toot  of  the 
lake,  which  Included  the  dam  and  water- 
rights  at  that  point.  This  dam,  nine  feet 
blgh,  has  ever  since  been  maintained  by 
the  state,  and  tbe  flow  of  water  into  tbe 


outlet  is  regulated  by  the  use  of  gates  In 
the  dam,  which,  since  tbe  appropriation, 
have  been  under  the  control  and  manage- 
ment of  an  employe  of  the  state.  About 
nine  miles  below,  at  the  village  of  Jordan, 
another  dam  has  been  constructed  across 
the  outlet,  by  means  of  which  a  portion 
of  the  water  from  the  lake  Is  discharged 
Into  tbe  canal.  An  aqueduct  constructed 
under  tbe  canal  permits  the  flow  of  that 
part  of  the  stream  not  used  for  canal  pur- 
poses beneath  tbe  canal,  through  Its  nat- 
ural channel,  on  to  the  Seneca  river,  which 
Is  but  a  short  distance  from  this  point. 
Between  the  lake  and  the  canal  numerous 
mills  are  situated  along  the  outlet,  being 
supplied  with  power  from  the  running  wa- 
ter, and  these  are  soraeof  the  water-rlgbts 
referred  to  in  the  statute  which  tbe  city  Is 
bound  to  purchase  or  extlnKuish.  During 
the  time  in  every  year  when  the  canals  are 
closed  a  volume  of  water  has  been  permit- 
ted to  flow  through  the  gates  of  tbe  dam- 
at  the  foot  of  the  lake  for  the  use  of  tbe 
mills  along  tbe  outlet,  except  for  several 
periods  In  different  years,  when  the  water 
was  held  back  iu  order  to  increase  tbe 
storage  or  for  the  purpose  of  repairs.  Tbe 
coart  below  found  that  the  quantity  of 
water  thus  ordinarily  permitted  to  flow 
was  about  50,000,000  gallons  per  day, 
which  has  never  been  utIMced  by  the  state 
for  canal  purposes.  Thecarrying  capacity 
of  the  30-lnch  pipe,  authorized  by  the  act 
to  be  laid,  is  found  to  be  15,00(1,000  gallons 
per  day,  and  that  quantity  drawn  per  day 
would  be  equivalent,  in  one  month,  to  2 
inches  in  depth  from  the  surface  of  the 
lake.  We  think  tnat  the  permission  given 
by  this  act  to  the  city  of  Syracuse  to  take 
watei"  from  tbe  lake,  not  required  for  the 
use  of  the  Erie  canal,  is  not  In  conflict 
with  that  provision  of  the  constitution 
wblcb  forbids  the  sale  of  the  canal,  and 
secures  Its  ownership  and  management  to 
the  state  forever.  Applying  a  fair  and 
reasonable  construction  to  this  limitation, 
the  statute  is  not  within  either  its  letter 
or  spirit.  Tbe  management  of  the  canal 
must,  under  this  provision,  devolve  upon 
the  legislature  and  such  offlcers  of  the 
state  as  are  charged  with  duties  In  that 
regard  by  the  constitution.  This  power 
of  managrement  implies  discretion  in  many 
matters  of  detail.  What  tbe  frameni  of 
the  constitution  Intended  by  this  provis- 
ion was  that  the  canal,  as  a  highway  of 
communication,  should  not  be  sold  or 
leased,  but  remain  tbe  property  of  the 
state,  and  forever  under  its  management. 
In  order  to  promote  the  commercial  pros- 
perity of  the  people.  Within  the  water- 
shed of  the  canal,  from  the  Hudson  river 
to  the  lakes,  there  had  been  appropriated 
to  the  use  of  navigation  the  waters  of  nu- 
merous streams,  small  lakes,  and  ponds, 
as  feeders  and  reservoirs,  for  the  canal. 
Tbe  use  of  these  waters  by  riparian  own- 
ers, and  even  by  cities,  that  have  grown 
up  upon  the  line  of  the  canal,  for  domestic 
or  manufacturing  purposes, subject  to  the 
paramount  rights  of  the  state,  is  entirely 
consistent  with  the  public  use  to  which 
they  had  been  devoted,  and  this  must 
have  been  contemplated  when  the  appro- 
priation was  made.  A  statute,  therefore, 
permitting  a  city  to  draw  from  one  of 
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these  lakes,  for  Its  own  nse,  water  which 
the  state  does  not  need  for  the  use  of  the 
canal,  is  not  Inconsistent  with  the  Integ- 
rity of  the  canal  system  as  a  highway  of 
commerce,  nor  is  it  in  conflict  with  the 
constitation. 

In  regard  to  all  these  objections  nrged 
against  the  vaildity  of  the  statute,  we 
have  no  diiHpulty  in  agreeing  wltli  the  rea- 
sons and  conclusions  of  the  general  term. 
That  court,  however,  found  that  the  stat- 
ute was  invalid  under  another  provision 
of  the  constitution.  Article  1,  §  9,  pro- 
vides that  the  asnent  ol  two-tbirds  of  the 
members  elected  to  each  branch  of  the  leg- 
islature shall  be  requisite  to  every  bill  ap- 
propriating the  public  moneys  or  proper- 
ty tor  local  or  private  purposes.  The  trial 
court  found,  and  it  is  conceded,  that  nei- 
ther the  original  act  of  1889,  nor  the 
amendment  of  1890,  received  the  vote  of 
two-thirds  of  the  members  elected  to  each 
house.  The  general  term  has  held  that,  for 
this  reason,  the  eighteenth  section,  as 
amended  in  189U,  was  never  legally  enacted. 

This  brings  us  to  the  question  whether 
the  bill,  or  any  part  of  it,  was,  in  fact,  one 
approprialting  public  property  for  local  or 
private  purposes,  within  the  meaning  M 
this  provision  of  the  constitution.  There 
is  no  doubt  that  the  state,  in  some  sense, 
has  a  certain  property  right  in  SItanea teles 
lake  and  its  outlet.  Lands  appropriated 
by  the  canal  authorities  lor  the  use  of 
the  canal  under  the  statute,  are  held,  by 
the  state  in  fee.  Heacock  v.  State,  Wo  N.  Y 
248,  UN.  E.  Rep.  638;  Mark  v.  State.  97  N. 
Y.  572;  Rexford  v.  Knight,  11  N.  Y.  308. 
But  itwasnotland,  as  such,  thatthestate 
appropriated  in  this  case,  but  water.  It 
becomes  important,  therefore,  to  deter- 
mine the  nature  and  quality  of  the  right 
ur  interest  which  the  state  acquired  in  the 
waters  of  the  lake  and  outlet.  It  is  a 
principle,  recognised  in  the  ]urisprudence 
of  every  civilized  people  from  the  earliest 
times,  that  no  absolute  property  can  be 
acquired  in  flowing  water.  Like  air,  light, 
or  the  heat  of  the  sun,  it  has  none  of  the 
attributes  commonly  ascribed  to  proper- 
ty, and  is  not  the  subject  of  exclusive  do- 
minion orcontrol.  As  Blackstone  observes, 
(2B1.  Comm.  18:)  "Water  Is  a  movable, 
wandering  thing,  and  must  of  necessity 
continue  common  by  the  law  of  nature; 
so  that  I  can  have  only  a  temporary, 
transient,  usufructuary  property  there- 
in:" While  the  right  of  its  use,  as  it  flows 
along  In  a  body,  may  become  a  property 
right. yet  the  water  itself,  tliecorptis of  the 
stream,  never  becomes,  or,  in  the  nature 
of  things,  can  become,  the  subject  of  flxed 
appropriation  or  exclusive  dominion,  in 
the  sense  that  property  in  the  water  ItseK 
can  be  acquired  or  become  the  subject  of 
transmission  from  one  to  another.  Nei- 
ther sovereign  nor  subject  can  acquire 
anything  more  than  a  mere  usufructuary" 
right  therein,  and  in  this  case  the  state 
never  acquired,  or  could  acquire,  the  own- 
ersliip  of  the  aggregated  drops  that  com- 
posed the  mass  of  flowing  water  in  the 
lake  and  outlet,  though  it  could  and  did 
acquire  the  right  to  its  use.  These  prop- 
ositions have  been  often  stated  by  jurists 
and  in  judicial  decisions  in  different  forms, 
but  it  is  believed  that  they  all  concur  in 


the  same  general  result.  Smith  v.  City  of 
Rochester,  92  N.  Y.  475;  Clinton  v.  Myers. 
46  N.  Y.  61«:  Plxley  v.  Clark,  35  N.  y.  524; 
Mayor  v.  Commissioners,  7  Pa.  St.  348; 
Tyler  v.  Wilkinson,  4  Mason,  897 ;  Liggina 
V.Inge, 7  Bing.  682;  Kenslt  v.Railwav  Co., 
23  Ch.  Div.  566,  27  Ch.  Div.  122;  People  v. 
Railway  Co..  84  N.  Y.  568;  Puff.  Law  Nat. 
<bk.4,c.5;  Vatt. Law  Nat. lib. I.e. 20,  §234; 
)i  Bl.  Comm.  p.  14;  8  Kent,  Comm.  439,  440: 
Gould.  Waters,  §§  204-209.  The  only  proper- 
ty right,  therefore,  which  the  state  acquired 
or  ever  had  In  the  waters  of  Skaneateles 
lake  and  Its  outlet.  Is  the  right  to  di- 
vert and  use  the  same  In  such  quantities 
as  may  be  necessary  for  the  use  and  oper- 
ation oftbecannl.  Manufacturing  Co.  v. 
State,  104  N.  \.  562,11  N.  E.  Rep.  264. 
Subject  to  this  paramount  right,  the  ri- 
parian owners  may  use  the  waters  of  the 
lake  and  stream  for  domestic  or  manu- 
facturing purposes,  and  the  public  as  a 
highway  for  boats  and  other  croft.  We 
think  that  the  conditions  of  the  grant  to 
the  city  of  Syracuse  are  such  that  no  prop- 
erty right  or  interest,  which  the  state  has 
or  ever  had,  is  transferred,  lost,  or  im- 
paired. After  all  the  provisions  of  the 
statute  are  execntedt  thestate  will  possess 
and  pnloy  every  right,  with  recpect  to 
those  waters,  that  It  did  before,  and,  it 
this  Is  so,  then  no  public  property  is  trans- 
ferred by  the  act  from  the  state  to  the 
city.  The  same  result  will  follow  if  it  be 
assumed  that  the  state  still  retains  Its 
original  proprietary  right  to  the  waters 
and  the  lied  of  the  lake.  As  such  proprie- 
tor, simply, it  would  bavenogreater  right 
to  use  or  divert  the  water  than  any  other 
riparian  owner.  Its  paramount  right  to 
so  use  and  divert  it  is  not  derived  from  its 
original  ownership,  but  from  the  exercise 
of  the  right  ol  eminent  domain.  The 
rights  thus  acquired  are  broader  than  any 
that  It  possessed  or  could  exercise  as  pro- 
prietor. It  is  not  found  that  it  has  any 
other  property  in  the  waters  of  the  lake 
than  was  acquired  by  the  appropriation 
made  by  the  canal  board;  but  if  it  be  con- 
ceded that  the  leHrned  connsel  for  the 
plaintiff  is  right  in  his  contention  that  the 
state  owns  the  soil  of  the  bed  of  the  lake, 
such  ownership  is,  nevertheless,  subject  to 
every  easement  and  servitude  necessary  to 
the  use  of  the  water  by  the  other  riparian 
"wners.  so  far  as  they  may  be  entitled  to 
use  the  same.  Smith  v.  City  of  Rochester. 
92  N.  Y.  480.  If  the  city  of  Syracuse  shai: 
acquire  lands  upon  the  shores  of  the  lake, 
the  use  of  the  soil  under  the  water  for  the 
purpose  of  placing  a  pipe  therein  is  no  In- 
vasion of  any  exclusive  property  right 
whicli  the  state  has  in  such  soil.  We  are 
of  the  oniuion  that  no  public  property 
was  appropriated  t>y  this  act  to  local  or 
private  purposes.  Aside  from  the  reasons 
above  stated,  it  may  be  observed  that  the 
word  "  appropriating, "  as  used  in  this  sec- 
tion of  the  constitution,  refers  to  a  trans- 
fer of  public  property  as  a  gift  or  gratnity. 
and  not  to  some  right  in  or  privilege  con- 
nected with  property  belonging  to  the 
state,  transferred  for  an  equivalent.  By 
the  provisions  of  the  statute,  the  reservoir 
is  to  be  enlarged,  and  its  storage  capacity 
greatly  increased  and  forever  maintained, 
at  the  expense  of  the  city.    The  arrange- 
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ment  contemplated  by  the  otatnte  is  one 
which,  in  the  Judgment  ol  the  legislature, 
woald  be  mutually  and  equally  advan- 
tageous to  the  city  and  the  state,  and 
flucb  a  law  is  not  within  the  reason  or 
purpose  of  the  constitutional  provision 
referred  to.  We  think  that  the  statute  is 
not  in  conflict  with  any  provision  ot  the 
fundamental  law,  and  is  valid.  The  Judg- 
ment of  the  general  term  should  be  re- 
versed, and  that  of  the  special  term  af- 
firmed, with  costs.  AH  concur,  except 
BuoRR,  C.  J.,  not  voting,  Andrews,  J., 
not  sitting,  and  Finch,  J.,  absent. 


(138  ni.  lOS) 

GiNDRAT  et  al.  V.  Peoplb.1 
(Supreme  Court  vtf  lllimoit.   June  15, 1891.) 

IlABCKKT— EvinBNOlt^IllSTBVOnONa— COKBIITU- 

TioNAL  Law 

1.  Where,  in  a  trial  for  larceny  of  a'  dia- 
mond ring,  the  evidence  shows  that  'while  de- 
fendants were  In  the  store  of  the  prosecuting 
witness  the  ring  was  stolen,  and  an  imitation 
diamond  ring  substituted  for  it,  jewelry  contain- 
ing similar  Imitation  diamonds,  afterwards 
found  in  defendants'  possession,  is  admissible 
in  evidence  for  the  purpose  of  showing  that  de- 
fendants had  the  means  of  committing  the  crime 
charged. 

a.  The  fact  that  said  imitation  Jewelry  was 
taken  from  defendants'  room  by  a  police  officer 
without  authority  of  law,  and  without  any  war- 
rant or  order  of  conrt,  does  not  render  it  inadmis- 
sible in  evidence. 

8.  The  constitutional  guaranty  of  the  right 
of  the  people  against  unreasonable  searches  and 
seizures  (Const.  III.  art.  2,  S  e)  has  no  applica- 
tion to  trespasses  by  individuals  without  author- 
ity from  the  state. 

4.  An  •instraotion  that  "no  circumstance 
introduced  in  evidence  can  be  used  by  yon  as 
a  basis  for  any  inference  of  guilt  against  the 
defendants  unless  such  circumstance  is  first 
proven  to  your  entire  satisfaction ;  and  every  cir- 
cumstance in  the  case  which  is  not  proven  to 
your  entire  satisfaction  should  be  wholly  dis- 
missed from  your  consideration,  and  must  not  be 
permitted  to  influence  yoM  to  any  extent  against 
the  defendants.  Any  circumstance  which  is  es- 
sential to  a  conclusion  of  guilt  against  the  de- 
fendants should  be  established  b^ond  all  rea- 
sonable doubt,  and  to  a  moral  certainty,  before 
it  can  be  used  by  the  Jury  against  the  defend- 
ants, " — is  misleading,  since  it  would  probably 
be  understood  to  mean  that  guilt  must  be  proved 
beyond  the  possibility  of  a  doubt. 

5.  An  instruction  that  "the  biwlen  of  prov- 
ing everything  essential  to  the  establishment  of 
the  charge  lies  on  the  prosecution;  and  even  if 
it  were  conceded  that  somebody  stole  a  diamond 
ring  from  the  prosecuting  witness,  yet  the  de- 
fendants are  not  required  or  expected  to  prove 
who,  if  any  one,  committed  the  larceny, " — is 
erroneous,  since  if  the  people  proved  the  commis- 
sion of  the  larceny  charged,  and  introduced  evi- 
dence that  prima  facte  identified  the  defendants 
as  the  guilty  part'es  beyond  a  reasonable  doubt, 
the  defendants  might  properly  be  convicted,  in 
the  absence  of  any  evidence  on  their  ptut. 

Bailet,  J.,  dissenting. 

Error  to  criminal  court.  Cook  county: 
John  P.  Altgei.d,  Judge. 

Indictment  for  larceny.  Defendants 
were  convicted,  and  they  bring  error. 
The  instructions  referred  to  in  the  opinion 
read  as  follows:  "(7)  The  court  Instructs 
you  that  no  circumstance  Introdaced  In 
evidence  on  this  trial  cp.n  be  used  by  you 

■Reported  by  Louis  Bvlsot,  Jr.,  Esq.,  of  the 
Chicago  bar. 


as  a  basis  for  any  Inference  of  gnilt 
against  the  defendants,  or  either  of  them, 
unless  such  circumstance  is  first  proven  to 
yuur  entire  satisfaction;  and  every  cir- 
cumstance in  the  case  which  Is  not  proven 
to  your  entire  satisfaction  should  bo 
wholly  dismissed  from  yoor  considera- 
tion, and  must  not  be  permitted  to  influ- 
ence you  to  any  extent  against  the  delend- 
ants,  or  either  of  them.  Any  circumstance 
which  Is  essental  to  a  conclusion  of  guilt 
against  the  defendants,  or  either  of  them, 
should  be  established  beyond  all  reasona- 
ble donbt,  and  to  a  moral  certainty,  be- 
fore It  can  be  used  by  the  jury  against  the 
defendants."  "(11)  The  court  instructs 
the  Jury  that  the  burden  of  proving  every- 
thing essential  to  the  establishment  of  the 
charge  against  the  defendants,  and  each 
of  them,  lies  on  the  prosecution,  and  even 
If  It  were  conceded  that  somebody  stole  a 
diamond  ring  from  the  prosecuting  wit- 
ness, Oilman,  yet  the  defendants,  John 
Oindrat  and  George  Brown,  are  not  re- 
quired nor  expectf-d  to  prove  who.  If  any 
one,  committed  the  larceny." 

WInfc,  Stougb,  Curler  &  Qualey,  tor 
plaintiffs  in  error.  George  Uaat,  Atty. 
Gen.,  for  the  People. 

Baker,  J.  In  the  criminal  court  of  Cook 
county  the  plaintiffs  in  error,  John  Gin- 
drat  and  George  Brown,  were  Indicted  and 
tried  for  the  larceny  ot  a  diamond  ring. 
Upon  conviction  each  of  them  was  sen- 
tenced to  imprisonment  In  the  penitentia- 
ry for  a  term  of  four  years.  The  evidence 
introduced  by  the  prosecution  tended  to 
prove  that  about  4  o'clock  in  the  after- 
noon of  May  14, 1890,  the  plaintiffs  in  error 
went  Into  the  place  of  business  of  Charles 
Oilman,  a  Jeweler  at  No.  IIM  Noi-th  C!lark 
street  In  the  city  of  Chicago,  and  asked 
to  see  some  rings;  that  three  trayH  con- 
taining rings  were  placed  by  Oilman  on 
the  show-case  before  them ;  and  that 
they  feloniously  abstracted  from  one  ot 
the  trays  a  diamond  ring  of  the  value  ot 
fl26,  and  substituted  In  Its  place  an  imita- 
tion ot  a  diamond  ring,  worth  about  25 
cents,  and  then  left  the  premises  without 
making  any  purchase.  The  court  at  tlie 
trial  permitted  the  prosecution  to  show, 
over  the  objections  of  plaintiffs  in  error, 
by  one  Be  Sell,  a  police  officer,  that, 
about  10  o'clock  in  the  night  of  said  May 
14th,  be,  said  Be  Sell,  dressed  in  citizen's 
clothes,  and  acting  as  a  detective,  and 
without  authority  from  any  one,  and 
having  no  search-warrant,  went  to  the 
rooms  occupied  by  Brown  and  Glndrat 
and  his  wife  at  the  corner  of  Washington 
and  May  streets,  and  searched  everything 
in  said  rooms,  and  in  a  small  valise  found 
two  imitation  diamond  scarf-pins;  and 
also  over  like  objections  permitted  said 
cheap  imitation  jewelry  to  be  given  in  ev- 
idence to  the  Jury.  It  Is  urged  by  plain- 
tiffs in  error  that  this  action  of  the  court 
was  a  violation  of  section  6  of  article  2  ot 
the  constitution  of  the  state  of  Illinois, 
which  reads  as  follows:  "The  right  ot 
the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  effects  against  nnrea- 
onable  searches  and  seizures  shall  not  be 
violated;  and  no  warrantshall Issue  with- 
out probable  cause,  supported  by  affidavit 
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particularly  describing  tbe  place  to  be 
aearched,  and  the  persons  or  things  to  be 
seized ;"  and  also  a  riolation  of  the  provis- 
ion in  section  10  of  the  same  article  of 
tbe  constitution,  that  "no  person  shall  be 
compelled  in  any  criminal  case  to  give  evl- 
deace  against  himsell."  In  response  to 
this  claim  oar  attention  is  called  to  tbe 
decision  of  this  court  in  Spies  v.  People, 
122  III.  1, 12  N.  E.  Rep.  865,  and  17  N.  E. 
Kep.  898,  and  tbe  decision  of  the  supreme 
court  of  the  United  States  in  Spies  v.  1111- 
Mois,  123  C.  S.  131,  8  Sup.Ct.  Kep.  21,  22. 

The  question  here  at  issue  did  not  arise 
upon  tbe  record  before  the  courts  in  that 
case,  and  consequently  could  not  have 
been,  and  was  not,  decided.  This  court 
there  said  on  page  233  of  the  official  report 
of  the  case,  and  on  page  U78, 12  M.E.  Rep.: 
"The  objection  that  the  letter  was  ob- 
tained from  tbe  defendants  by  an  unlawful 
seizure  is  made  for  the  first  time  in  this 
court.  It  was  not  made  on  the  trial  in 
the  court  below.  Such  an  objection  as 
this,  which  is  not  suggested  by  the  nature 
of  the  offered  evidence,  but  depends  upon 
the  proof  of  an  outside  tact,  should  have 
been  made  on  tbe  trial.  The  defense 
should  have  proved  that  the  Most  letter 
was  one  of  the  letters  illegally  seized  by 
the  police,  and  should  then  have  moved  to 
exclude  it,  or  opposed  its  admission  on  the 
ground  that  it  was  obtained  by  such  ille- 
gal seizure.  This  was  not  done,  and  there- 
fore we  cannot  consider  tbe  constitutional 
question  supposed  to  be  Involved."  And 
the  supreme  court  of  the  United  States,  in 
the  opinion  delivered  by  Chief  Justice 
Waite,  said .  "Something  was  said  in  the 
argument  about  an  illegal,  unreasonable 
search  and  seizure  of  the  papers  and 
property  of  some  of  the  defendants,  and 
their  use  in  evidence  on  the  trial  of  the 
case.  Special  reference  is  made  In  this 
connection  to  the  letter  of  Most  about 
which  Spies  was  cross-examined;  but  we 
have  not  been  referred  to  any  part  of  the 
record  in  which  it  appears  that  objection 
was  made  to  tbe  use  of  this  evidence  on 
that  account.  •  •  •  The  question 
whetbertbis  letter.if  obtained  in  the  man- 
ner alleged,  would  have  been  competent 
evidence.  Is  not  before  us."  Plaintiffs  in 
error  cite.  In  behalf  of  their  contention  on 
this  point,  the  cases  of  Entick  v.Carring- 
ton,  19  How.  State  Tr.  1029,  and  Boyd  v. 
U.  S.,  116  U.  S.  616,  6  Sup.  Ct.  Rep.  524. 
Entick  V.  Carrington,  in  which  Lord  Cam- 
den delivered  bis  celebrated  opinion,  which 
is  regarded  as  one  of  the  permanent  mon- 
uments of  the  British  constitution,  was  au 
action  of  trespass  for  entering  the  plain* 
tiff's  dwelling-house  in  Novt^mber,  1762, 
and  breaking  open  bis  desks  and  boxes, 
and  searching  and  examining  his  papers. 
The  attempted  justification  was  by  virtue 
of  a  search-warrant  which  was  different 
from  that  which  had  been  in  question  In 
tbe  prior  case  of  Wilkes,  19  How.  State 
Tr.  982,  since  it  specified  the  name  of  the 
person  against  whom  it  was  directed,  bat 
In  respect  to'  papers  it  was  a  general 
search-warrant,  not  specifying  any  partic- 
ular papers  to  be  seized,  and  giving  au- 
thority to  take  all  l>ooks  and  papers  of 
the  party  named,  at  discretion.  Tbe  war- 
rant was  held  Invalid ;  but  manifestly  the 


question  whether  tbe  papers  illegally 
seized  were  competent  testimony  against 
Entick  in  a  prosecution  for  crime  did  not 
arise.  The  provisions  of  our  state  consti- 
tution above  quoted  are  copied  almost 
literally  from  articles  4  and  5  of  the  amend- 
ments to  the  constitution  of  the  Uuited 
States.  Boyd  v.  U.  R.,  supra,  was  an  in- 
formation against  35  cases  of  polished 
plate  glass,  for  their  forfeiture  on  account 
of  tbeir  frandnlent  entry  and  importa- 
tion; and  A.  E.  Boyd  &  Sons  were  the 
claimants.  On  the  trial  of  the  cause  it  be- 
came Important  to  show  the  quantity  and 
value  of  the  glass  contained  in  29  cases 
previously  Imported.  To  do  this  the  dis- 
trict attorney  offered  in  evidence  an  order 
made  by  the  district  judge  under  section 
6  of  the  act  of  June  22, 1874,  directing  no- 
tice under  seal  of  the  court  to  be  given  to 
tbe  'Claimants,  requiriog  tbem  to  produce 
the  invoice  of  the  29  cases.  The  claim- 
ants, in  obedience  to  the  notice,  bat  object- 
ing to  Its  validity  and  the  constitutional- 
ity of  the  law,  produced  the  invoice,  and, 
when  it  was  ottered  in  evidence,  objected 
to  its  reception  on  tbe  sround  that  in  a 
suit  for  forfeiture  no  evidence  can  be  com- 
pelled from  the  claimants  themselves,  and 
also  that  the  statute,  so  far  as  it  compels 
production  of  evidence  to  be  used  against 
the  claimants,  is  unconstitutional  and 
void.  The  court  held  that  the  proceeding 
was  a  "criminal  case, "  within  the  mean- 
ing of  that  part  of  the  fifth  amendment 
which  declares  that  no  person  "shall  be 
compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself ; "  that  the  Hcizure  or 
compulsory  production  of  a  mau*B  private 
papers,  to  be  used  in  evidence  against 
him,  is  equivalent  to  compelling  him  to  be 
a  witness  against  himself,  and.  in  a  prose- 
cution for  a  crime,  penalty,  or  forfeiture, 
equally  within  the  prohibition  of  tbe  fifth 
amendment;  and  that  when  the  thing  for- 
bidden in  the  fifth  amendment,  namely, 
compelling  a  man  to  be  a  witness  against 
himseir,  is  the  object  of  a  search  and  seiz- 
ure of  his  private  papers,  it  is  "an  unrea- 
sonable search  and  seizure**  within  the 
fourth  amendment;  and  the  conclusion  of 
the  court  was  that  tbe  notice  to  produce 
the  invoice  and  the  order  by  virtue  of 
which  It  was  issued,  and  the  sectioo  of 
the  statute  which  authorized  tbe  order, 
were  unconstitutional  and  void,  and  that 
the  inspection  and  admission  in  evidence 
of  the  Invoice  were  erroneous  and  uacon- 
stltutional  proceedings. 

Tbe  first  lOartlcles  of  amendment  to  the 
constitution  of  tbe  United  States  are 
merely  limitations  upon  the  powers  of  the 
national  government;  and  that  which 
was  condemned  in  Boyd  v.  U.  H.  was  the 
enforced  production  by  the  parties  to  the 
"criminal  case"  of  evidence  against  them- 
selves, through  and  by  means  of  an  order 
made  by  tbe  court,  and  a  process  under 
the  seal  of  the  court  Issued  by  virtue  tliere- 
of,  and  the  rnlings  of  tbe  court  based  upon 
such  order  and  process,  and  tbe  nnconsti- 
tltional  statute  upon  which  they  were 
predicated.  So  the  provisions  which  vre 
have  above  quoted  from  sections  6  and  10 
of  article  2  of  tbe  state  constitution  are 
limitations  upon  tbe  powers  of  tbe  state 
government,  and  have  no  reference  wbat- 
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ever  to  or  bearing  upon  the  unauthorized 
acts  ol  individuals.  Said  section  6  does 
not  protilbit  all  searclies  and  Beizures,  bnt 
only  sucb  as  are  "  unreasonable; "  and  the 
plain  implication  therefruin  is  that  a 
Bearcb-warrant  may  issue  il  it  Is  for  a  rea- 
sonable search  and  seizure,  and  Is  based 
upon  probnitle  cause,  supported  by  affida- 
vit particularly  describins  the  place  to  be 
searched,  and  the  person  or  things  to  be 
seized.  Division  8  of  chapter  38,  Iter.  St., 
designates  the  circumstances  uuder  which, 
and  certain  purposes  tor  which,  search- 
warrants  may  be  iBSued,  and  goods  and 
chattels  seized.  Said  statute  also  states 
circumstances  under  which  the  person  o( 
one  charged  with  felony  may  be  ssarch<>d 
for  dangerous  weapons,  "or  anything 
which  may  be  used  as  evidence  of  the 
commission  of  the  offense."  But  it  is  use- 
less to  examine  the  statute  in  detail  for 
the  purpose  of  ascertaining  what  kinds  of 
searches  and  seizures  are,  in  legislative 
contemplation,  reasonable  searches  and 
seizures,  for  here  there  is  no  pretense  that 
De  Sell  was  armed  with  a  search-warrant 
when  he  searched  for  and  seized  the  cheap 
Jewelry  that  was  given  in  evidence  in  this 
case.  Indeed,  he  expressly  states  that  he 
had  no  search-warrant,  and  no  authority 
from  any  one  to  go  to  the  rooms  of  the 
plaintiffs  in  error  or  search  them.  It  is  per- 
fectly manifest,  then,  that  there  was  no 
l^al  justification  for  the  searching  of 
the  rooms  and  the  seizure  of  the  Jewelry. 
The  acts  of  DeSell  were  in  violation  of  the 
rights  of  plaintiffs  in  error,  and  a  trespass 
for  which  they  may  bold  bim  legally  ac- 
countable in  a  civil  action.  But  what 
bearing  does  that  have  on  the  case  at  bar? 
Does  the  fact  that  De  Sell  gained  knowl- 
edge of  thefacts  in  respect  to  which  he  tes- 
tifies by  the  commission  of  a  trespass  pre- 
vent the  state  from  having  the  benefit  of 
such  facts?  If  the  Jewelry  which  he  pro- 
duced and  identified  at  thetrial  was  other- 
wise competent  evidence,  and  tended  to 
establish  the  issue,  should  it  be  excluded 
from  the  Jury  merely  because  he  gained 
possession  of  It  by  the  commission  of  n 
trespass? 

In  the  early  case  of  Jordan  v.  Lewis,  a 
very  poor  report  of  which  is  found  in  2 
Strange,  1123,  and  a  much  better  report  of 
which  is  given  in  a  note  to  Legatt  v.  Tol- 
lervey,  14  East,  802,  Lord  Chief  Justice  Leb 
ruled  that  the  court  would  not  refuse  re- 
ceiving in  evidence  an  instrument  which 
was  there  offered,  and  that  the  court 
could  not  take  notice  in  what  manner  it 
bad  been  obtained.  And  in  Legatt  v.  Tol- 
lervey.  Lord  Chief  Justice  Ei^lenborodoh 
made  a  tike  ruling.  In  Com.  v.  Dana,  2 
Mete.  829,  the  supreme  Judicial  court  of 
Massachusetts  said :  "  Admitting  that  the 
lottery  tickets  and  materials  were  illegal- 
ly seized,  still  there  Is  no  legal  objection  to 
the  admission  of  them  in  evidence.  If  the 
search-warrant  were  Illegal,  or  if  the  offi- 
cer serving  the  warrant  exceeded  bis  an - 
thorlty,the  party  on  whose  complaint  the 
warrant  issued,  or  the  officer,  would  be 
responsiblefor  the  wrong  done;  but  this  Is 
no  good  reason  for  excluding  the  papers 
selTied  as  evidence,  if  they  were  pertinent 
to  the  Issue,  as  they  unquestionably  were. 
When  papers  are  offered  in  evidence  the 


court  can  take  no  notice  how  they  were 
obtained,  whether  lawfully  or  unlawful- 
ly ;  nor  would  they  form  a  collateral  issue 
to  determine  that  question."  And,  refer- 
ring to  the  cases  of  Jordan  v.  Lewis  and 
Legatt v.Tollervey,thecourt  further  said: 
"  Weareentlrelysatlsfied  that  the  principie 
on  which  these  cases  were  decided  Is  sound 
and  well-established. "  It  is  to  be  noted 
that  in  Com.  v.  Dana,  as  appears  from  the 
opinion  of  the  court,  the  objection  of  the 
defendant's  coimsel  to  the  Introduction 
of  the  evidence  was  based  on  the  ground 
that  the  fourteenth  article  of  the  bill  of 
rights  declared  that  "every  subject  has  a 
right  to  be  secure  from  all  unreasonable 
searches  and  seizures  of  his  person,  his 
bouses, bis  papers,  and  all  his  possessions. 
All  warrants,  therefore,  are  contrary  to 
this  right  If  the  cause  or  foundation  of 
them  be  not  previously  supported  by  oath 
or  affirmation."  And  it  further  appears 
that  the  indictment  and  trial  were  in  the 
municipal  court,  and  that  the  search-war- 
rant bad  been  Issued  from  a  police  court. 
We  think  that  .the  cases  last  cited,  as  well 
as  the  present  case,  are  clearly  distinguish- 
able from  Boyd  v.  U.  S.  In  the  latter  case 
the  unconstitutional  and  erroneous  order, 
process,  and  procedure  of  the  trial  court 
compelled  the  claimants  to  produce  evi- 
dence against  themselves,  and  such  order, 
process,  and  procedure  were  also  held  to 
be  tantamount  to  an  unreasonable  search 
and  seizure;  while  here, and  in  other  cases 
cited,  the  question  of  illegality  was  raised 
collaterally,  and  the  cosrts  exercised  no 
compulsion  whatever  to  procure  evidence 
from  the  deteudants,  and  neither  made  or- 
ders nor  issued  process  authorizing,  or 
purporting  to  authorizeta  search  of  prem- 
ises or  a  seizure  of  property  or  papers, 
but  simply  admitted  evidence  which  was 
offered,  without  stopping  to  inquire 
whether  possession  of  it  had  been  obtained 
lawfully  or  unlawfully.  Courts,  in  the 
administration  of  ttaecrlmJnal  law,  are  not 
accustomed  to  be  over-sensitive  in  regard 
to  the  sources  from  which  evidence  comes, 
and  will  avail  themselves  of  all  evidence 
that  is  competent  and  pertinent  and  not 
subversive  of  some  constitutional  or 
legal  right.  In  1  Greeul.  Ev.  (Redf.  Ed.  )  § 
254,  it  is  said :  "Though  papers  and  other 
subjects  of  evidence  may  have  been  illegal- 
ly taken  from  the  possession  of  the  party 
against  whom  they  are  offered  or  other- 
wise unlawfully  obtained,  this  is  no  valid 
objection  to  their  admissibility  if  they  are 
pertinent  to  the  issue.  The  court  will 
not  take  notice  bow  they  were  obtained, 
whether  lawfully  or  .unlawfnily,  nor  will 
It  form  an  Issu  >  to  determine  that  ques- 
tion." We  think  that  the  admission  of 
the  jewelry  in  evidence  in  this  case  was  in 
violation  of  no  constitutional  right  of 
plaintiffs  In  error  growing  out  of  the  tor- 
tious means  by  which  De  Sell  got  posses- 
sion of  It.  They  voluntarily  admitted, 
both  prior  to  and  at  thetrial.  their  former 
possession  of  it,  and  at  the  trial  testified 
before  the  Jury  in  explanation  of  sucb  pos- 
session. 

It  is  urged  that  the  introduction  of  said 
Jewelry  in  evidence  was  error  because  it  in 
no  way  tended  to  prove  that  plaintiff'^  in 
error  stole  the  diaipond  ring.    The  erl- 


Digitized  by 


Google 


1088 


2(0IITH£ASTERK  BEPOBTEB.  TOL.  27. 


(m. 


dmce  Tety  clearly  was  not  admissible  for 
tbe  purpose  of  showins  that  tbey  were 
the  kind  of  men  that  would  be  likely  to 
commit  tbe  offense  charged  against  tbem, 
or  that  tbey  bad  been  engaged  In  other 
like  transactions.  But  here  an  Imitation 
diamond  ring  was  substituted  in  tbe  tray 
for  the  ring  that  was  abstracted  while 
they  were  In  the  store  and  examining  tbe 
rings,  and  the  abstracted  ring  was  after- 
wards found  in  the  street  nearly  opposite 
to  where  they  were  overtaken  and  arrest- 
ed. Their  possession  of  other  imitation 
diamond  rings  was  a  circumstance  legiti- 
mately corroborative  of  the  theory  of 
guilt,  it  tended  to  show  that  tbey  had 
the  ability  or  facilities  and  means  of  com- 
mitting the  crime  charged.  The  jury  had 
a  right  to  compare  the  imitation  diamond 
ling  found  in  tbe  tray  with  the  imitation 
diamond  rings  found  in  their  possession. 
In  Spies  V.  People.  122  111.  1, 12  N.  B.  Uep. 
914,  and  17  N.  E.  Rep.  898,  certain  dyna- 
mite bombs  were  admitted  in  evidence, 
and  this  court  said:  "The  jury  had  a 
right  to  see  them, compare  their  construc- 
tion with  the  description  of  the  bomb  that 
killed  the  policemen,  with  a  view  to  de- 
termining whether  the  accused  was  the 
maker  of  tbe  weapon  used  or  not. "  Our 
conclusion  Is  that  there  was  no  error  in 
adiiiittlng  in  evidence  the  testimony  of  De 
8ell  and  the  jewelry  which  be  identified. 

Complaint  is  made  that  the  conrt  re- 
fused togive  to  tbe  Jury  instructions?  and 
11  tendered  by  plaintiffs  in  error.  Instruc- 
tion 7  was  well  calculated  to  mislead  the 
jury.  It  would  likely  have  been  under- 
stood by  them  to  require  from  the  prose- 
cution a  higher  degree  of  evidence  than  ev- 
idence which  established  the  guilt  of  the 
defendants  beyond  a  reasonable  doubt.. 
From  tbe  charges  covering  therein  the  ex- 
pression "entire  satisfaction"  it  woald 
probably  have  been  understood  that  the 
evidence  must  show  guilt  beyond  tbe  pos- 
sibility of  a  doubt,  and  that  any  tloubt 
whatever  that  could  be  conjured  up,  no 
matter  how  unreasonable  or  far-fetched, 
would  compel  an  acquittal.  If  the  jury 
had  been  told  by  InstruL-tion  11  that  the 
burden  of  proving  everything  essential  to 
a  conviction  was  on  the  prosecution,  and 
that  it  was  not  sufficient  for  a  conviction 
to  show  that  the  diamond  ring  was  stolen 
without  identifying  the  defendants  as  the 
perpetrators  of  the  crime,  the  instruction 
wpuld  have  been  well  enough.  But  such 
was  not  the  instructiun  asked.  To  say 
that  the  burden  of  proving  every  material 
averment  of  the  indictment  lies  on  tbe 
prosecution,  and  that  even  if  somebody 
stole  the  diamond  ring,  "yet  defendants 
are  not  required  to  prove  who  committed 
the  larceny,"  is  a  departure  in  the  last 
clause  from  the  premises  laid  down  in  tbe 
first,  that  was  calculated  to  mislead  the 
jury.  The  instruction  excludes  all  consid- 
eration of  the  fact  whether  or  not  the  ev- 
idence of  the  prosecution  Identified,  prima 
facie,  tbe  defendants  with  the  larceny  com- 
mitted. If  the  people  proved  the  corpus 
delicti  ascharged,  and  introduced  evidence 
which,  in  tbe  absence  of  contradiction  or 
explanation,  identified  the  defendants  aa 
the  perpetrators  of  the  offense  beyond  a 
reasonable  doubt,  it  was  all  that  was  re- 


quired of  tbem.  Assuming  this  to  have 
been  done  here.  It  then  devolved  upon  tbe 
defendants,  either  to  prove  that  some  one 
else  committed  the  larceny,  or  raise  a  rea- 
sonable doubt  whether  they  or  some  one 
else  committed  It,  or  in  some  other  way 
either  show  their  innocence  or  raise  a  rea- 
sonable doubt  of  their  guilt.  We  think 
there  was  no  error  In  the  refusal  of  the 
court  to  give  these  two  Instructions.  Tbe 
juiy  was  fully  and  fairly  Instructed  in  re- 
spect to  the  law  of  the  case.  Tbe  evidence 
justified  the  verdict  of  the  jury.  We  find 
no  substantial  error  in  the  record.  Tbe 
judgment  Is  affirmed. 

Bailet,  J.    I  do  not  concur  in  tbe  opin- 
ion of  tbe  majority  of  the  court. 


(138  111.  147) 

Bdrhaos  et  al.  v.  Villaqe  or  Norwood 
Park. 

(Supreme  Court  of  lUinoU.    June  16, 1891.) 

Default— Sbttins  Asidb— Obdinahcbb— Affbai. 
— Rbvibw. 
1.  Where  an  order  is  made  that  objections 
to  an  assessment  roll  be  filed  by  a  certain  day, 
they  mast  be  filed  before  tliat  auy  commences, 
and,  if  not  so  filed,  a  defaalt  mi^  be  entered  on 
that  day. 

3.  Where  the  court  sets  aside  such  defaalt 
as  a  matter  of  favor,  it  may  impose  terms,  and 
may  therefore  refnse  to  submit  the  issue  tea  Jury 
unless  satisfied  that  the  objections  should  be  sus- 
tained. 

8.  The  fact  that  the  outlet  for  a  system  of 
sewers  provided  for  by  an  ordinance  passes  over 
private  property  does  not  invalidate  the  ordi- 
nance. 

4.  A  village  ordinance  which  Tirovides  that 
the  costs  of  an  improvement  shall  be  paid  by 
opecial  assessment,  to  be  levied  on  the  property 
benefited  to  the  amount  that  the  same  may  be 
legally  assessed, "  sufficiently  complies  with  the 
statute  (1  Starr  &  C.  Ann.  St.  111.  p.  4M,  c. 
Hi,  art  9,  par.  140)  requiring'  that  the  assessment 
made  by  the  commissioners  sball  he  such  that 
each  tract  shall  be  assessed  of  the  whole  cost  In 
the  proportion  in  which  they  will  be  severally 
benefited. 

5.  Where  the  court  sets  aside  a  defaalt  as  a 
matter  of  favor,  it  may,  in  its  discretion,  limit 
the  namber  of  witnesses  to  be  heard  on  tbe  differ- 
ent points  involved. 

0.  Where  a  motion  for  a  new  trial  does  not 
specify  that  the  court  erred  in  limiting  the  num- 
ber of  witnesses  to  be  heard  on  tbe  different 
points  involved,  t^t  assignment  of  error  will 
not  oe  considered  on  appeal. 

Appeal  from  Cook  county  court ;  Rich- 
ard PKBNDKRriAST,  Judge. 

Camenm  &  H  agrbea,  for  appellants.  J.  L. 
McKlttrlck  and  A.  W.  fulver,  for  appellee. 

SGaoi.j-iBLD,  C.  J.  Appeal  from  a  judg- 
ment of  the  county  court  of  Cook  county, 
rendered  on  the  26th  of  February,  1890, 
confirming  an  assessment  to  pay  for  the 
estimated  cost  of  a  system  of  sewers  In 
the  village  of  Norwood  Park,  a  suburb  of 
tbe  city  of  Chicago.  The  objections  urged 
for  a  reversal  of  this  Judgment  will  becon- 
sldered,  briefly.  In  the  order  of  their  pres- 
entation in  the  printed  argument  of  coun- 
sel for  appellants. 

1.  On  the  10th  of  February.  1890,  the 
court  made  an  order  that  objections  to 
the  confirmation  of  the  assessment  roll 
should  be  filed  by  the  19th  of  that  month. 
No  objections  having  been  filed,  on  the 
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morning  ol  the  IStb  thecourt  entered  a  d»- 
fanlt,  and  tbe  coatentlon  ut  counciel  for 
api>ellant8  Ih  that  tbia  was  premature; 
that  appellants  were  entitled  to  thewbole 
of  tbe  19th  to  file  tbelr  objectionR.  This  Is 
Inadmisslhle.  "Until  the  19th"  did  not 
exteud  beyond  tbe  last  moment  of  the 
18th.  The  objections  should  have  been  on 
file  when  the  court  convened  on  the  morn- 
inK  of  the  19th,  and,  not  bavlnK  been, 
there  was  no  error  in  rendering  a  Judg- 
ment by  default  on  that  morning.  Clark 
V.  Ewlng,  87  111.  344. 

2.  Tbe  court,  however,  sabseqnently  set 
aside  the  default;  bnt  counsel  for  appel- 
lants insist  that  they  were,  on  the  bear- 
ing preceding  tbe  making  of  that  order, 
deprived  of  tbe  right  of  trial  by]ury.  Tbe 
order  of  the  court,  as  shown  by  the  ab- 
stract, is  as  follows:  "Judgment  order. 
February  26.  This  day  comes  tbe  village 
of  Norwood  Park  and  the  obiectors,  both 
by  tbelr  attorneys,  and  on  motion  of  ob- 
jectors' counsel  it  is  ordered  that  the  order 
of  defaalt  and  confirmation  be  set  aside, 
and  leave  is  given  said  objectors  to  file 
objections,  which  is.  done,  and  said  cauHe 
comes  on  to  be  beard  on  the  objections 
filed  to  tbe  confirmation  of  assessment 
roll.  By  agreement,  a  trial  by  Jury  is 
waived,  and  the  cause  is  submitted  to  tbe 
court.  And  tbe  court,  having  heard  the 
testimony  and  arguments  In  open  court, 
and  being  fully  advised,  finds  that  the 
property  ot  objectors  is  not  assessed  more 
than  it  will  be  benefited  by  the  improve- 
ment, nor  more  or  less  than  its  propor- 
tionate share  of  the  cost.  It  is  ordered 
that  all  objections  heretoforeflled  be  over- 
ruled. "  This  seems  to  be  a  complete  an- 
swer to  the  objection  of  counsel.  If  ap- 
pellants agreed  to  waive  a  jury,  the  court 
did  not  err  in  omitting  to  have  a  jury 
called.  But,  since  the  court  was  not 
obliged  to  set  aside  tbe  default,  it  might. 
In  doing  so  as  a  matter  of  favor,  impose 
what  terms  it  pleased;  and  it  was  hence 
witbin  its  discretion  to  let  the  default 
stand  until  satisfied  from  such  evidence  as 
It  deemed  necessary  to  bear  that  a  differ- 
ent judgment  should  be  rendered;  and, 
from  tbe  recitals  of  the  bill  of  exceptions, 
this,  in  effect,  is  what  was  done. 

8.  It  is  contended  that  the  ordinance 
under  which  the  system  of  sewers  is  con- 
structed is  void  because  it  fails  to  provide 
an  outlet.  The  record  does  not  sustain 
this  contention.  James  C.  Elder  testified : 
"I  am  a  civil  engineer,  and  acquainted 
with  and  familiar  witb  this  neighborhood. 
I  designed  the  sewers  for  about  sixty 
acres.  The  system,  when  properly  ex- 
tended. Is  adequate  for  house  drainage 
and  territory  drainage,— ample.  •  •  • 
I  have  provided  an  outlet  to  the  north 
branch  of  theChicago  river,  three-quarters 
of  a  mile;  a  good  ditch,  with  a  fall  of  22 
feet  in  three-fourths  of  a  mile."  There 
was  also  read  in  evidence  an  order  of  tbe 
president  and  board  of  trustees  of  the  vil- 
lage providingfor  thecleaning  and  deepen- 
ing of  this  ditch,  to  be  paid  for  out  of  the 
general  fund  of  the  village.  It  Is  true  that 
appellant's  witness  T.J.  Foster  testified 
that  this  ditch,  In  part,  runs  over  private 
property;  but,  while  that  might  be  a  rea- 
son tor  enjoining  proceedings  until  tbe 
v,27N.E.no.l2— 69 


right  to  use  tbe  ground  over  wbicb  the 
ditch  passes  Is  obtained  by  condemnation 
or  otherwise,  it  is  no  reason  for  declaring 
the  ordinance  void.  Hunerberg  v.  Village 
of  Hyde  Park,  130  III.  156,22  N.  £.  Kep.  486; 
Leman  v.  City  of  Lake  View,  181  111.  888,28 
N.  E.  Rep.  346. 

4.  The  second  section  of  the  ordinance 
reads  as  follows:  "Sec.  2.  That  said  im- 
provement shall  be  made,  and  the  costs 
thereof  be  paid  by  special  assessment,  to 
be  levied  upon  the  property  being  benefit- 
ed thereby,  to  the  amount  that  the  same 
may  be  legally  assessed  therefor,  and  that 
the  remainder  of  tbe  cost  shall  be  paid  by 
general  taxation."  It  is  contended  that 
this  section  Is  Illegal,  In  that  it  does  not 
follow  tbe  statute,  (paragraph  140,  art.  9,  c. 
24. 1  Starr  &  C.  St.  p.  494,)  and  require  that 
the  assessment  made  by  the  commissioners 
shall  be  such  that  each  tract  shall  be  as- 
sessed of  the  whole  cost  in  tbe  proportion 
in  which  they  will  be  severally  benefited. 
But  that  section  relates  only  to  the  duties 
of  commissioners,  (Rlcketts  v.  Hyde  Park, 
85  III.  110;)  and  we  must  presume  that 
they  have  obeyed  it,  unless  it  is  made  to 
appear  that  they  have  not.  This  section 
of  theordlnance  Is  pursuant  to  paragraph 
135  of  the  same  article,  and  tbe  purpose  of 
the  section  is  merely  to  declare  that  tbe 
Improvement  shall  be  in  part  paid  for  by 
special  asseHsment;  and  In  that  It  is  a 
sufficient  compliance  witb  tbe  statute. 

5.  On  the  questions  of  fact,  we  are  un- 
able to  say  that  the  court  erred  In  Its  find- 
ings. Tbe  evidence  was  conflicting,  bnt 
there  was  evidence,  which  we  cannot  say 
was  overcome  by  countervailing  evidence, 
sustaining  tbe  finding  of  the  court. 

6.  Tbe  following  ruling  of  tbe  court  ia 
objected  to  as  having  seriously  prejudiced 
the  rights  of  apellants:  "The  Court.  Let 
tbe  record  show  that  yesterday  It  was 
agreed  that  each  owner  should  be  called 
to  prove  as  to  his  own  property  only. 
The  court  now  will  permit  evidence  to  be 
given  by  not  more  than  four  witnesses  as 
to  any  one  piece  of  property,  on  each  side 
of  tbe  case.  The  objectors  are  allowed  to 
prove  the  effect  of  tbe  improvement  on 
each  specific  piece  of  property  by  not 
more  than  five  witnesses,  on  each  piece  of 
property,  on  each  side  ot  the  case.  (Ex 
ception  by  Mr.  Hughes.)  Mr.  Hughes.  I 
also  object  to  the  statement  ot  the  court 
that  it  was  agreed  yesterday  that  no 
witness  should  be  called  except  for  bis 
own  property.  The  Court.  Let  tbe  rec- 
ord show  that  not  more  than  five  wit- 
nesses will  be  allowed  to  testify  as  to  the 
general  topography  of  the  country  on 
which  the  improvement  is  to  be  made. 
(Exception  by  Mr.  Hughes.)"  Tbe  bill  of 
exceptions  preceding  the  recital  ot  the  evi. 
denceis  as  follows:  "Be  It  remembered 
that  on  the  19th  day  of  February,  1891,  the 
assessment  made  by  the  commissioners 
was  confirmed  by  the  court,  as  shown  by 
tbe  record ;  and  at  the  same  session  of  tbe 
court  Wm.  E.  Hughes,  of  counsel,  moved 
the  court  to  set  aside  the  order  of  confir- 
mation as  to  the  parties  whose  names  are 
signed  to  the  objection  presented  by  Cam- 
eron &  Hughes,  of  counsel.  Tbe  court 
directed  tbe  counsel  to  prepare  afSdavits 
and  give  notice  to  the  counsel  f orpetlUon- 
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«;  and  on  Febraary  21  at,  the  objectors' 
motion  comins  on  to  be  heard,  they  pre- 
sented their  wi-ltten  objectlone,  with  their 
names  signed  thereto,  by  Cameron  & 
Hughes,  ol  counsel,  and  also  the  affidavits 
above  abntracteil.  On  the  hearing  of  such 
motion  the  court  refused  to  set  aside  the 
several  defaults  as  to  said  objectors,  to 
which  ruling  they  by  their  counsel  except- 
ed. The  court  then  announced  that  he 
would  hear  testimony  from  the  objectors 
as  to  the  defenses  on  the  merits,  and  if,  on 
such  hearing,  the  Judge  was  satisfled  with 
the  merits  of  the  defense,  he  would  set 
aside  the  default,  and  directed  such  '  hear- 
ing should  commence  February  24th  fol- 
Towing.  That  on  Monday,  the  24th,  the 
objectors  and  their  counsel  attended  court 
with  their  witnesses,  aud,  the  case  not 
being  reached,  the  court  ordered  the  taic- 
ing  of  the  evidence  should  commence  Tues- 
day, February  25th;  whereupon  the  fol- 
lowing evidence  was  heard.  [And  after 
reciting  the  evidence,  it  concludes  thus:] 
And  thereupon  the  court  set  aside  the 
order  of  confirmation  as  to  each  and 
every  one  of  said  objectors,  and  made  a 
finding  in  this  case,  upon  the  objections 
filed  by  objectors,  against  them  and  each 
of  them,  to  which  flnding  of  the  court  the 
objectors  by  their  counsel  then  and  there 
in  open  court  excepted.  Thereupon  the 
objectors,  by  their  counsel,  moved  the 
court  to  set  aside  the  said  finding,  and  to 
grunt  tbem  a  new  trial  npon  the  merits, 
because  the  said  finding  was  not  warrant- 
ed by  the  evidence  adduced  un  the  hearing, 
and  because,  upon  the  evidence,  the  find- 
ing of  the  court  should  bo  in  favor  of  the 
defendants,  the  objectors.  (Which  was 
overruled;  to  which  ruling  of  the  court 
tlie  ubjectora  by  their  counsel  then  and 
therein  open  court  excepted.)  And  the 
court  thei-eupon  entered  Judgment  in  favor 
of  the  petitioners,  and  against  the  said 
.objectors,  and  each  of  them,  as  shown  by 
the  assessment  roll  filed.  To  which  ruling 
of  the  court  the  objectors  by  their  counsel 
then  and  there  in  open  court  excepted." 
In  general,  it  Is  held  to  be  within  the  dis- 
cretion of  the  trial  court  to  limit  the  num- 
ber of  witnesses  on  the  different  questions 
involved  in  cases  lilce  the  present.  Len  Is 
Em.  Dom.  §  431,  and  anthoritiea  there  cit- 
ed. But  tile  discretion  must  be  reason- 
ably exercised,  so  as  to  deprive  the  parties 
of  no  material  rights,  and  an  abuse  of  it 
In  this  respect  wlli  be  reversible  error. 
Greene  v.  Insurance  Co.,  25  N.  E.  Bep.  583, 
(opinion  filed  Oct.  SI,  1890.)  But  this  has 
reference  only  to  cases  being  heard  as  of 
right,  and  not  to  examinations  by  the 
court,  as  a  mere  matter  of  Favor,  to  ascer- 
tain, as  in  this  instance,  whether,  in  the 
opinion  of  the  court,  a  Judgment  already 
properly  entered  executes  Justice.  In  such 
cases,  since  the  party  has  no  right  to  the 
bearing,  the  court,  in  allowing  It,  may 
Impose  conditions  in  discretion  of  the 
Judge.  And  the  party  may  then  either 
avail  of  the  privilege  of  the  hearing  as 
offered,  or  allow  the  judgment  to  stand  as 
it  is.  But,  aside  from  this,  concede  that 
the  court  abused  its  discretion  in  thus 
limiting  the  number  of  witnesses;  an  op- 
portunity should  have  been  given  it  to 
correct  this  arror.   But  it  does  not  appear 


that  this  was  done.  Tt  will  be  observed 
that  this  objection  is  not  assigned  as  one 
of  the  reasons  urged  upon  the  court  to  in- 
duce the  Judge  to  set  aside  his  findings, 
and  that  the  reasons  urged  upon  the 
court  for  that  purpose  imply  that  no  In- 
Jury  had  t>een  done  the  objectors  in  limlt- 
iog  the  number  of  witnesses.  This  objec- 
tion, therefore,  is  also  overruled.  We 
find  no  error  in  the  record  for  which,  in 
our  opinion,  the  Judgment  should  be  re- 
vei-sed.    It  must  therefore  be  affirmed. 


-^——  (138  HI.  {S2) 

DiLLM&N  et  ox.  T.  Will  County  Nat. 
Bank. 

(Supreme  Court  af  RUnolt.    June  IS,  189L) 

FOBBCLOSURB — DeCBBB — DOWBB. 

1.  On  a  bill  tor  foreclosare  of  a  mortgvn 
given  to  secure  certain  notes  and  advancementa, 
against  the  mortgagor  and  a  third  person  claim- 
ing a  lien  on  the  land,  the  priority  of  the  liens 
is  necessary  to  be  determined,  and  payment  of 
the  amount  due  the  third  person  may  be  decreed 
out  of  the  proceeds  of  the  sale,  though  such  third 
person  filed  no  cross-bill,  but  only  an  answer 
claiming  a  paramount  lien. 

S.  Commissioners  appointed  by  a  decree  in 
foreclosure  to  assign  homestead  may  be  sworn 
before  any  offloer  legally  empowered  to  admin- 
ister oaths. 

8.  A  decree  in  foreclosure,  directing  a  sale 
of  the  mortgaged  premises,  and  the  application 
of  the  proceeds  to  the  payment  of  liens,  does  not 
divest  the  mortgagor's  wife's  inchoate  dower  right 
in  the  land. 
AfBrmlng  88  IlL  App.  660. 

Al;>peal  from  appellate  court,  aeeond 
district. 

Geo.  S.  Honse,  for  appellants.  Bill  A 
Haven,  BiHey  &  (/Boonell,  and  Egbert 
PAe/ps,  for  appellee. 

ScHOLriBLD,  0.  J.  The  Will  County  Na- 
tional Banic  bad  a  mortgage  on  real  es- 
tate belonging  to  Andrew  Dillman,  and 
occupied  by  him  as  a  homestead,  to  secure 
the  payment  of  promissory  notes  for$9,- 
403.H7,  and  advances  to  the  amount  of  fS,- 
830.29.  John  W.  Nadelhotfer  Iiad  a  Judg- 
ment lien  against  the  same  real  estate  for 
98,647.49.  Bill  in  chancery  was  filed  by  the 
bank  in  thecircuit  court  of  Will  county 
against  Dillman  and  his  wife  and  Nadel- 
boffer,  praying  fora  foreclosure  of  its  mort- 
gage, tlie  setting  off  nt  homestead,  and  a 
snleof  tbemortgaged  premises.  Nadelbof- 
fer  answered,  claiming  that  his  lien  was 
paramount  to  that  of  the  banlc.  On  the 
hearing,  decree  whs  rendered  that  the  mort- 
gage be  foreclosed,  appointing  commis- 
sioners to  set  off  homestead,  directing  a 
sale  of  themortgaged  property  after  home- 
stead should  be  set  off,  and  that  the  pro- 
ceeds of  the  sale  be  applied,  after  payment 
of  costs,  (1)  to  the  payment  of  the  amount 
due  upon  the  notes  secured  in  the  mort- 
gage; (2)  to  the  payment  of  the  amount 
due  Nadelhotfer  upon  his  judgment;  and 
(3)  to  the  payment  of  the  amount  due  for 
the  advances  secured  by  the  mortgage. 
The  appellate  court  of  the  second  district 
affirmed  this  decree.  It  ia  now  contended 
here,  as  it  was  contended  In  the  appellate 
court,  and  the  same  arguments  that  were 
filed  there  are  reflled  herein  support  of  the 
contention,  (1)  that  it  was  error  to  grant 
NadelbuUer  affirmative  relief  on  bis  aof 
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Bwer  alone,  lie  having  filed  no  cross-bill  in 
the  case;  (2)  that  the  commissioners  to 
asslRn  homestead  were  not  sworn  before 
a  proper  officer;  (8)  that  the  decree  erro- 
neously cuts  oH  the  rlgbt  of  dower  of  Dill- 
man'a  wife.  We  concur  in  the  Judgment  of 
the  appellate  court,  and  refer  to  the  rea- 
soning in  support  thereof,  as  found  in  the 
opinion  filed  iu  the  case,  as  a  sufficient  an- 
swer to  the  arguments  by  appeliants' 
counsel,  (Dillman-v.Banl:,36  III.  App.  272;) 
and  we  deem  ilr  necessary  to  add  only : 
(1)  The  baulc  was  entitled  to  have  its 
mortgage  foreclosed  and  the  priority  of 
the  liens  upon  the  property  detenninud 
under  the  bill  which  It  filed.  Ellis  v. 
Southwell,  29  III.  549;  Soles  v.  Sbeppard, 
99  111.  616.  The  relief  to  Naclelhoffer  was 
only  Incidental  to  and  inseparable  from 
the  relief  to  appellee,  and  was  therefore 
necessarily  allowable  upon  his  answer 
alone.  See  cases  supra.  (2)  These  com- 
missioners were  appointed  by  the  court  of 
equity,  and  not  by  an  oflBcer  having  an 
execution,  aa  provided  by  section  10,  c.  52, 
Rev.  St.  1874;  and  they  were  therefore  not 
required  to  take  an  oath  before  the  person 
therein  designated.  The  court  of  equity 
unquestionably  had  power  to  direct  that 
they  take  an  oath  for  the  performance  of 
their  duties  before  any  officers  empowered 
by  law  to  administer  oaths  generally,  and 
notaries  public  are  thus  empowered.  Sec- 
tion 2.  c.  101,  Id.  (3)  The  decree  does  not 
assume  to  divest  the  wile  of  Dillmanof  her 
Inchoate  right  of  dower,  and  it  is  impossi- 
ble that  it  can  have  that  effect.  The  other 
objections  in  the  arguments  to  the  decree 
below  are,  in  our  opinion,  trivial,  and 
demand  no  answer.  The  Judgment  is 
afiBrmed. 


(ISS  ni.  S22) 

People,  to  Use  of  Munbon,  y  Bartelb 
et  al. 

(Supreme  Court  of  nUnoti.    June  15, 1891.) 

ACKHOVI.IiDOMaNT  OF  DsBD — Fauk  CiBTmoAn 
— LiABiMTT  o»  Clerk — Boim. 

1.  Under  Conveyance  Act  111.  i  U,  providing- 
that  the  party  ezecutinj;  an  instrument  must  be 
personally  known  to  the  officer  taking  the  ac- 
knowledgment, or  shall  be  proved  to  be  such  by 
a  credible  witness,  a  probate  ulerk  who  certifies 
to  an  acknowledgment  that  the  grantor  in  a  deed 
is  personally  known  to  him  performs  a  minis- 
tenal'  act,  and  is  liable  to  ttie  grantee  if  the  cer- 
tificate Is  false. 

8.  Under  the  probate  act,  (1  Starr  &  C.  Ann. 
St.'  p.  7S4,  i  14,)  providing  that  the  clerk  of 
the  probate  court  shall  give  a  bond  "lor  the  faith- 
ful performance  of  the  duties  of  his  ofBce, "  sec- 
tion 16  providing  that  such  clerks  shall  "  perform 
all  other  dvlties  pertaining  to  their  said  ofBoes  as 
required  by  law;"  and  section  20  of  the  oonvey- 
ance  act,  (1  Starr  &  C.  Ann.  St.  p.  680, )  providing 
that  acknowledgments  may  be  taken  by  clerics 
of  courts  of  record,  a  probaie  clerk  who  makes  a 
false  certificate  to  an  acknowledgment  violates 
the  conditions  of  his  bond,  and  his  sureties  are 
liable. 
Caua  and  Wilkin,  JJ.,  dissenting. 

Error  to  appellate  court,  second  district. 
D.  B.  Snow,  for  plaintiR  in  eror.    M.  F. 
Moloney,  for  defendants  in  error. 

MAORtrpER,  J.  This  ifl  an  action  of  debt, 
bronght  in  the  circuit  court  of  La  Salle 
county  by  the  people,  for  the  use  of  Corne- 


lia A.  Mnnson,  against  Arthur  T.  Bartels 
and  bis  sureties  upon  the  official  bond  of 
the  said  Bartels  as  clerk  of  the  probate 
court  of  La  Salle  county.  The  defendants 
demurred  to  the  declaration.  The  court 
sustained  the  demurrer,  and  rendered 
Judgment  against  the  plaintiff  for  costs. 
Plaintiff  elected  to  abide  by  her  declara- 
tion, and  excepted  to  the  ruling  of  the 
court.  The  appellate  court  has  affirmed 
the  judgment  of  the  circuit  court,  and  the 
case  is  brought  up  for  review  by  writ  of 
error  from  this  court  to  the  appellate 
court.  The  declaration  consists  of  four 
counts.  The  first  count  alleges  that  Bar- 
tels was  clerk  of  said  court  "from  Decem- 
ber 4, 1882.  to  December  4,1886.  That  on 
the  former  date  be  execated  his  official 
bond,  conditioned  to 'well  and  faithfully 
do  and  perform  all  the  duties  of  said  office.* 
That  on  September  28,  1886,  said  Bartels 
assumed  to  take  the  acknowledgment  of 
a  mortgage  of  that  date,  purporting  to  be 
executed  by  one  Alva  B.  Uoodrlch,  a  wid- 
ower, of  La  Salle  county,  to  George  W. 
Ravens,  of  Ottawa,  to  secure  a'  note  for 
$2,600.00  of  same  date,  payable  to  order  of 
said  Ravens  upon  land  in  that  county. 
That  Bartels  attached  bis  ofitcial  certifi- 
cate to  said  mortgage,  as  follows:  'State 
of  Illinois,  county  of  La  Salle — ss. :  I,  A. 
T.  Bartels,  clerk  of  the  probate  court  in 
and  for  the  county  and  state  aforesaid,  do 
hereby  certify  that  Alva  B.  Goodrich, 
who  is  personally  known  to  roe  to  be  the 
same  person  whose  name  is  subscribed  to 
the  foregoing  instrument,  appear<;d  before 
me  this  day  in  person,  and  acknowledged 
before  me  that  be  signed,  sealed,  and  de- 
livered the  foregoing  instrumentas  his  free 
and  voluntary  act  and  deed  for  the  uses 
and  purposes  therein  set  forth,  including 
the  release  and  waiver  of  the  right  of 
homestead.  Given  under  my  hand  and  of- 
ficial seal  this  twenty-eighth  day  of  Sep- 
tJ^mber,  A.  D.  1886.  A.  T.  Bartels,  Qerk 
of  the  Probate  Court.  [Seal.] '  That  the 
statements  in  said  certificate  were  and  are 
false  and  antrue.  That  said  Uoodrlcii  at 
that  date  was  not  personally  known  to 
Bartels  to  be  the  same  person  whose 
name  is  subscribed  to  said  mortgage,  and 
did  not  appear  before  said  Bartels  in  per- 
son, and  acknowleflge  that  he  signed, 
sealed,  and  delivered  said  instrument. 
That  the  nameof  said  Goodrich  upon  said 
note  and  mortgage  was  a  forgery  That 
at  that  date  a  man  named  Alva  6.  Good- 
rich resided  in  said  county,  and  owned  the 
land  described  in  the  mortgage.  That 
Ravens,  for  Goodrich,  applied  to  plaintiff 
Mnnson  for  a  loan  of92,500.uOand  present- 
ed to  ber  a  correct  abstract  of  titleto  said 
land.  That  plaintiff  furnished  to  Ravens, 
for  Goodrich,  f  2,509.00,  and  received  from 
Ravens  said  note  and  mortgage,  which 
were  assigned  to  her.  That  plaintiff  was 
not  acquainted  with  Goodrich,  or  the  per- 
son claiming  to  be  Goodrich,  and  relied 
solely  upon  the  certificate  of  said  Bartels. 
That  Alva  B.  Goodrich  has  filed  his  bill 
against  Mnnson,  Ravens,  and  oneCatlln, 
and  obtained  a  decree  finding  said  note 
and  mortgage  to  be  forgeries,  and  null 
and  void  as  to  him,  and  canceling  the 
same  of  record.  That  plaintiff  has  de- 
clared the  note  and  mortgage  due  for  non- 
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payment  of  interest  according:  to  its 
termB.  That  the  person  so  forging  Good- 
rich's name,  and  believed  to  be  one  Henry 
Boyd,  is  peranlarly  Irresponsible,  and  be- 
yond the  jnrisdiction  of  the  court.  That 
said  Bartela  did  not  well  and  faithfully  dc 
and  perform  all  the  duties  of  his  office  a  i 
such  clerk,  as  required  by  law  and  thecon- 
ditiona  of  the  bond,  and  plaintiff  has  been 
injured  by  his  neglect  and  misconduct," 
etc.  The  second  count  contains  substan- 
tially the  same  allegations  as  the  first,  ex- 
cept that  it  avers  that  a  person  represent- 
ing himself  to  be  Alva  B.  Goodrich  applied 
to  plaintiff  for  the  loan,  and  presented  the 
abstract  showing  tltleln  Goodrich,  and  the 
note  and  mortgage  purporting  to  be  exe- 
cuted by  him,  and  to  be  acknowledged  by 
Bartels,  and  having  the  certificate  afore- 
said attached  thereto;  that  the  state- 
ments in  the  certificate  were  false,  and 
the  name  of  Goodrich  torgud;  that  Ra- 
vens, as  a^ent  of  the  person  claiming  to 
be  Goodrich,  gave  plaintiff  the  note  and 
mortgage,  and  she  paid  over  the  92,500  re- 
lying upon  said  certificate,  etc.  The  third 
count  Is  substantially  the  same  as  the  sec- 
ond, and  further  avers  that  the  name  of 
Goodrich  appearing  on  said  note  and 
mortgage  is  and  was  a  forgery,  and  the 
said  certificate  "Is  and  was,  to  the  full 
knowledge  of  said  Bartels,  false  and  fraud- 
ulent ; "  that  the  land  Is  of  the  value  of 
f  10,000:  that  no  part  of  the  Interest  or 
principal  of  the  money  so  loaned  has  been 
paid;  that  the  person  s*  forging,  etc., 
was.  and  bsm  ever  since  been,  insolvent, 
and  beyond  the  jurisdiction  of  the  court. 
This  count  omits  the  averments  as  to  the 
filing  of  the  bill,  and  the  rendition  uf  the 
decree  canceling  the  mortgage,  and  avers 
that  Bartels,  as  such  clerk,  certified  upon 
tlie  mortstage  that  Gur>drlch  was  person- 
ally known  to  him  to  be  the  same  person 
whose  name  is  subscribed,  etc..  and  that 
said  Goodrich  appeared  before  him  in 
person,  and  acknowledged  said  mortgage, 
etc.  The  facts  so  certified  to  are  then  de- 
nied, etc.  The  fourth  count  Is  substan- 
tially the  same  as  the  third,  and  avers 
that  Goodrich  was  not  personally  known 
to  Bartels,  and  not  personally  known  to 
be  the  same  person  whose  name  was  sut>- 
scribed,  etc.,  and  did  not  appear,  etc.,  and 
acknowledge,  etc.,  and  that  the  name 
of  Goodrich  was  a  forgery,  and  the  certifi- 
cate of  Bartels  false  and  fraudulent,  etc. 
This  count,  like  the  third,  does  not  set  out 
the  proceedings  and  decree  under  the  bill 
filed  to  set  the  mortgage  aside. 

The  main  question  to  be  determined  In 
this  case  Is  whether  the  clerk  of  the  pro- 
bate court  performed  a  judicial  act  or  a 
ministerial  act  in  taking  the  acknowledg- 
ment. A  judicial  officer  will  not  be  held 
liable  for  an  act  dune  by  him  In  the  exer- 
cise of  his  judicial,  functions  if  the  act  is 
within  the  scope  of  his  jurisdiction.  Offi- 
cial action  is  judicial  where  It  Is  the  result 
of  judgment  or  discretion.  When  the  ofil- 
cer  has  the  authority  to  hear  and  deter- 
mine the  rights  of  person  or  property,  or 
the  propriety  of  doing  an  act,  he  is  vest- 
ed with  judicial  power.  An  officer  will  be 
regarded  as  being  clothed  with  judicial  or 
quHSt  judicial  functions  when  the  powers 
confided  to  him  are  so  far  discretionary 


that  be  can  exercise  or  withhold  them  ac- 
cording to  his  own  judgment  as  to  what 
is  necessary  and  proper.  Where  the  ques- 
tion is  one  of  opinion  merely,  whether  as 
to  the  value  of  property,  or  as  to  the 
weight  to  be  given  to  evidence  legally 
admitted,  the  discretion  exercised  cannot 
he  disputed.  But  where  the  duty  imposed 
on  an  officer  is  purely  ministerial,  he  will 
be  held  liable  for  any  injury  to  another 
which  results  from  bis  failure  to  perform 
It,  or  from  his  performance  of  it  in  a  negli- 
gent or  unskillful  manner.  Official  duty  Is 
ministerial  when  it  Is  absolute,  certain, 
and  imperative,  involving  merely  the  exe- 
cution of  a  set  task,  and  when  the  law 
which  Imposes  it  prescribes  and  defines 
the  time,  mode,  and  occasion  of  Its  per- 
formance with  such  certainty  that  noth- 
ing remains  for  judgment  or  discretion. 
Official  action  is  ministerial  when  it  is  the 
result  of  performing  a  certain  and  specifle 
duty,  arising  from  fixed  and  designated 
facts.  The  same  officer  may  be  charged 
with  the  performance  of  both  judicial  and 
ministerial  duties,  and,  when  he  is  in  the 
exercise  of  bis  ministerial  fnnctions  only, 
he  Is,  of  course,  not  protected  by  the  judi- 
cial privilege.  Grider  v.  Tally,  77  Ala.  422; 
Wall  V.  Trumbull,  1«  Mich.  228;  Owners 
of  LHUds  V.  People,  US  111.  296.  It  is  diffi- 
cult to  see  bow  the  act  of  taking  such  an 
acknowledgment  as  was  taken  by  the 
clerk  of  the  probate  court  in  this  case  can 
be  regarded  as  in  any  sense  judicial  in  ita 
character.  The  clerk  certified  that  be 
performed  a  certain  and  soeclflc  duty  aris- 
ing from  fixed  and  designated  facts,  and 
therefore  his  act  was  purely  ministerial. 
The  twenty-fourth  section  of  onr  convey* 
ance  act  provides  that  the  party  must  be 
personally  known  to  the  officer  taking  the 
acknowledgment,  or  shall  be  proved  to 
be  such  by  a  credible  witness,  and  he  must 
state  in  his  certificate  that  such  party 
was  personally  known  to  him  ro  be  the 
person  whose  uame  Is  subscribed  to  the 
writing,  or  that  he  was  proved  to  be  such 
by  a  credible  witness.  If  the  clerk  had 
stated  in  his  certificate  that  Goodrich 
had  been  proved  to  be  the  person  sub- 
scribing the  deed  by  a  credible  witness, 
then  It  might  be  said  that  the  clerk  had 
performed  a  judicial  function  in  determin- 
ing from  evidence  that  Goodrich  was  the 
person  signiag  the  deed,  and  that  he 
should  not  be  held  liable  if  he  made 
a  mistake  and  drew  a  wrong  conclusion 
from  such  evidence.  But  the  personal 
knowledge  required  by  the  statute  is  not 
attained  as  the  result  of  weighing  evi- 
dence. That  this  is  so  Is  apparent  from 
the  fact  that  the  statute  expressly  distin- 
guishes between  personal  knowledge  and 
knowledge  acquired  by  the  testimony  of  a 
witness.  So,  in  certifying  that  Goodrich 
acknowledged  that  he  signed,  sealed,  and 
delivered  the  deed  as  his  free  and  volun- 
tary act,  the  clerk  did  not  certify  to  any 
conclusion  from  facts,  but  simply  certified 
to  the  fact  of  Goodrich  having  acknowl- 
edged or  admitted  a  certain  thing  to  be 
true.  The  sheriff  determines  whether 
process  is  issued  by  the  proper  court,  and 
regular  on  its  face,  but  his  execution  of 
the  process  has  never  been  i-^arded  other, 
wise  than  as  a  ministerial  act.    The  pub- 
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lie  treasurer  mast  aecertaSn  that  a  war- 
rant l8  properly  drawn  before  he  pays  It, 
but  his  payment  of  it  la  a  ministerial  act. 
It  was  said  In  Orlder  v.  Tally,  snpra: 
"That  a  necesBlty  may  exist  for  the  ascer- 
tainment from  personal  knowledge,  or  by 
Information  derived  from  other  sources,  ot 
the  Htate  of  facts  on  which  the  perform- 
ance of  theact  becomes  a  clear  and  specific 
duty,  does  not  operate  to  convert  It  into 
an  act  ]adicial  in  its  nature.  Such  is  not 
the  Judgment  or  discretion  which  is  an  es- 
sential element  of  Judicial  action."  In 
Hill  V.  Bacon  ,  48  III.  477.  we  said :  "This 
act  of  taking  an  acknowledgment  of  a 
deed  Is  a  mere  ministerial  act,  and  can 
be  taken  by  a  notary  public  anywhere 
within  the  limits  of  the  county."  In 
Herkelrath  v.  Stuokey,  5S  111.  21,  weheld 
that  the  acknowledgment  of  a  chattel 
mortgage  before  a  police  magistrate  was 
a  ministerial,  and  not  a  Judicial,  act.  In 
the  recent  case  of  People  v.  Nelson,  183  111. 
565,  27  N.  E.  Kep.  217,  226,  tiie  majority 
opinion  of  the  court  uses  this  language: 
"  We  may  refer  by  way  of  lllnstration  to 
those  provisions  of  our  statutes  which 
confer  upon  Judges  the  power  to  take  the 
acknowledgment  of  deeds  and  to  solem- 
nize marriages, — powers  which,  though 
non-judlclal  In  their  nature,  have  never 
been  supposed  to  be  incompatible  with 
the  Judicial  ofBce."  To  the  same  effect 
are  the  following  authorities:  1  Jones, 
Mortg.  §  r>35:  Martlnd.  Conv.  §  256,  note6; 
Lynch  v.  Livingston,  6N.Y. 422;  Truman  v. 
Lore,  14  Ohio  St.  144:  Williamson  v.  Cars- 
kadden.'86  Ohio  St.  664;  Curtiss  v.  Colby, 
89  Mich.  456;  Doran  v.  Butler,  74  Mich. 
643,  42  N.  W.  Rep.  278;  Fogarty  v.  Finlay, 
10  Cal.  239.  It  has  been  held  that  man- 
damus  will  He  to  compel  a  judge  to  sign 
a  bill  of  exceptions,  on  the  ground  that 
"the  signing,  sealing,  and  tipproving  of  a 
bill  of  exceptions "  is  a  ministerial  act, 
and  requires  no  such  exercise  of  discre- 
tion as  is  involved  In  the  performance  of 
a  judicial  function.  People  v.  Pearson,  2 
Scam.  189;  Grider  v.  Tally,  supra.  And 
yet,  before  signing  a  bill  of  ezceptioos,  the 
Judge  must  determine  whether  it  correctly 
recites  the  proceedings,  and  whether  it 
correctly  sets  forth  what  the  witnesses 
appearing  before  him  on  the  trial  testified 
to.  The  officer  making  such  a  certificate 
as  is  above  set  forth  does  nothing  more 
than  that  which  a  judge  does  when  be 
signs  a  bill  of  exceptions.  The  notary  or 
clerk  simply  certifies  that  a  grantor  who 
fg  personally  known  to  him  came  before 
him,  and  avowed  or  admitted  that  he 
signed,  sealed,  and  delivered  a  particular 
instrument,  just  as  the  judge  certifies 
that  the  persons  testifying  came  upon  the 
witness  stand  and  stated  certain  matters 
of  fact. 

Decisions  made  by  this  court  and  by  the 
courts  of  other  states  are  referred  to  as 
snstaining  the  position  that  the  taking 
of  an  acknowledgment  Is  a  Judicial  act. 
It  must  be  confessed  that  there  is  no  lit- 
tle conflict  among  the  authorities  upon 
this  subject.  But  we  think  that  this  con- 
flict has  proceeded  mainly  from  the  failure 
to  distinguish  between  cases  of  aclcnowl- 
edgments  by  married  women  and  other 
cases  where  married  women  were  not  con- 


cerned. In  Lickmon  v.  Harding.  65  111. 
505,  it  does  not  appear  whether  the  wife 
Joined  in  the  deed  with  her  husband  or 
not.  The  question  there  was  whether  the 
unsupported  testimony  of  the  grantor  that 
the  acknowledgment  was  false  and  fraud- 
ulent could  prevail  over  the  certificate  of 
acknowledgment;  and  the  question  was 
decided  In  the  negative,  upon  the  ground, 
maicily,  that  an  opposite  holding  would 
be  against  public  policy,  as  leaving  but 
slight  security  for  titles  to  land.  The 
statement  made  by  the  court  that  the 
magistrate  acted  judicially  in  taking  the 
acknowledgment  was  not  necessary  to 
the  decision  of  the  case.  A  comparison  of 
the  language  there  used  with  the  language 
made  use  ot  by  the  supreme  court  of  Penn- 
sylvania in  Jamison  v.  Jamison,  3  Whart. 
457,  will  show  that  the  Jamison  Case 
was  followed  in  the  decision  of  the  Lick- 
mon Case.  But  there  was  a  failure  in  the 
latter  case  to  notice  that  the  acknowledg- 
ment in  the  former  case  was  of  a  married 
woman  who  had  been  examined  by  the 
officer  separate  and  apart  from  her  hus- 
band. By  the  law  in  force  in  this  state 
before  the  passage  of  the  present  convey- 
ance  act  of  1S72,  the  officer  taking  the  ac- 
knowledgment of  a  married  woman  Join- 
ing with  her  husband  in  the  execution  of 
a  deed  was  required  to  make  the  contents 
known  to  her,  and  to  examine  her  sep- 
arate and  apart  from  her  husband  lis  to 
whether  she  executed  the  same,  and  re- 
linquished her  dower,  voluntarily  and 
without  compulsion.  In  such  a  case  the 
officer  necessarily  acted  judicially,  because 
he  was  obliged  to  draw  his  own  con- 
clusions from  an  examination  conducted 
by  himself  as  to  the  voluntary  or  invol- 
untary character  of  the  act  of  the  wife, 
and  to  base  his  official  conduct  upon  the 
conclusions  so  drawn.  The  common  law 
required  that  the  acknowledgment  of  the 
wife  should  be  made  in  open  court  by  fine 
or  recovery,  and  it  always  became  a  mat- 
ter of  record.  In  the  levy  of  a  fine  the 
privy  examination  constituted  part  of  a 
judicial  proceeding,  and  never  could  be 
contradicted.  The  privy  examination  be- 
fore the  officer  taking  the  acknowledg- 
ment, and  his  certificate  to  the  fact  ol 
such  examination  and  acknowledgment, 
were  made  substitutes  for  the  fine,  and 
given  the  sameeHect  by  the  statute.  By 
authorising  a  notary  public  or  clerk  of  a 
court  to  take  such  acknowledgmeots  and 
privy  examinations,  the  legislature  con- 
ferred upon  them  duties  of  the  same  nat- 
ure as  thosetheretoforeexercised  by  courts, 
and  hence  gave  to  their  acts  the  dignity 
of  judicial  proceedings.  In  an  able  review 
of  this  subject  the  supreme  court  of  West 
Virginia  say:  "The  reason  as  well  as  the 
nature  and  history  of  the  subject  show 
that  the  official  act  of  taking  the  privy 
examination  of  a  married  woman,  wheth- 
er done  by  a  court,  justice,  or  notary,  is  a 
judicial  act.  or.  as  It  is  sometimes  desig- 
nated, a  '  giianl  judicial  act.'"  Uendorson 
V.  Smith.  26  "W.  Va.  829;  Ennor  v.  Thomp- 
son, 46  III.  214.  In  Withers  v.  Baird.  7 
Watts,  227.  it  was  said:  "The  acknowl- 
edgment was  palpably  insufficient  to  bar 
the  dower  of  Baxter's  wife.  The  office  ot 
a  magistrate  In  respect  to  private  exam- 
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ination  Is  a  Jndlclal  and  a  delicate  one. 
Intrusted  with  the  baBiness  of  Inspecting 
the  wife's  knowledge  and  will,  be  sbuuld 
be  superior  to  all  exception  on  the  score 
of  Impartiality."  Manufacturing  Co.  v. 
Rook,  84  Pa.  St.  442;  Insurance  Co.  y. 
Marshall,  32  N.  J.  £q.  lOS.  The  doctrine 
that  the  taking  of  an  acknowledgment  is 
a  Judicial  act  had  Its  origin  In  the  consid- 
eration of  acknowledgments  by  married 
women,  where  the  ofiicer  Is  required  to 
make  the  privy  examination  herein  re- 
ferred to,  and  as  applied  to  such  cases 
the  doctrino  is  sound.  In  Dock  Co.  v. 
Russell,  m  111.  426,  and  Kerr  v.  Rusself,  98 
111.  666,  the  acknowledgmento  were  by  a 
married  woman,  and  the  certlflcateB  ntat- 
ed  that  she  was  examined  separate  and 
apart  from  berhusDand.and  that  the  con- 
tents and  meaning  of  the  Instruments 
were  fully  explained  to  her,  etc.,  as  re- 
quired by  the  statute  then  in  force.  In 
those  cases  the  taking  of  the  acknowledg- 
ment WHS  correctly  held  to  be  a  Judicial 
act.  But  the  present  statute  of  this  state 
no  longer  requires  the  separate  examina- 
tion of  a  married  woman  in  order  to  re- 
linquish her  dower  or  convey  her  separate 
estate.  She  is  treated  as  though  she  were 
a  feme  aole.  An  ordinary  acknowledg- 
ment, such  as  that  Involved  in  the  preaent 
case,  cannot  be  regarded  as  a  Judicial  act; 
and  those  cases  which  hold  that  it  Is  a 
Judicial  act  will  be  found,  upon  examina- 
tion, to  have  improperly  applied  the  rul- 
ing in  regard  to  acknowledgments  by  mar- 
ried women,  where  a  privy  examination 
is  made  necessary  by  statutn,  tu  acknowl- 
edgments not  made  by  married  women, 
or  where  there  has  been  no  requirement 
of  such  an  examination.  Counsel  refer  to 
the  cases  of  Fitzgerald  v.  Fltsgerald,  100 
III.  386,  and  Heacock  r.  Lubuke,  107  111. 
8S6,  and  Watson  v.  Watson,  118  111.  56,  7 
N.  E.  Rep.  95,  as  Indoraing  and  reaffirm- 
ing the  Lickmon  Case.  But  in  those  cases 
the  Lickmon  Case  is  only  indorsed  in  so 
tar  as  It  holds  that  the  officer's  certificate. 
In  the  absence  of  fraud  and  collusion,  will 
prevail  over  the  unsupported  testimony 
of  the  grantor  that  the  same  was  false 
and  forged.  They  do  not  Indorse  the 
holding  that  the  taking  of  the  acknowl- 
edgment is  a  Judicial  act.  Thecases  which 
hold  that  a  trust-deed  or  mortgage  can> 
not  be  acknowledged  before  the  trustee 
or  mortgagee  because  of  the  Interest  of 
the  latter  do  not  necessarily  hold  the  ac 
knowledgment  to  be  a  Judicial  act,  a»  it 
Is  against  the  policy  of  the  law  that  an 
officer  should  be  permitted  to  perform 
either  a  ministerial  or  a  Judicial  act  in  bia 
ow^n  behalf.  Hammers  t.  Dole,  61  III.  307. 
Several  minor  objections  are  made  to 
the  declaration,  but  we  do  not  regard 
them  as  well  taken.  It  is  said  the  decla- 
ration does  not  directly  aver  or  allege 
that  It  was  "a  duty  imposed  by  law  upon 
said  Bartels,  as  clf>rk  of  said  court,  to 
take  acknowledgment  of  deeds. "  It  is  al- 
so said  that  tbe  facts  set  forth  In  the  dec- 
laration are  not  sufficient  in  law  to  con- 
stitute a  breach  of  the  official  bond  of 
Bartels  as  clerk  of  tbe  probate  court  for 
which  his  sureties  are  liable;  and  that  the 
taking  of  an  acknowledgment  of  a  deed 
by  the  probate  clerk  of  L,a  Salle  county  Is 


not  a  duty  imposed  on  bim  by  law,  for 
the  non-performance  of  which,  or  the 
wrongful  performance  of  which,  bis  sure- 
ties may  be  held  liable.  The  act  to  estab- 
lish probate  courts  etc.,  (1  Starr  &  C.  Ann. 
St.  p.  734,)  provides  that  tbe  clerk  of  the 
probate  court  shall  give  a  bond  "for  the 
faithful  performance  of  the  duties  of  his 
office"  etc.,  (section  14;)  and  that  every 
such  clerk  shall  attend  the  sessions  of  tbe 
court,  issue  process,  preserve  the  files,  keep 
the  records, "and do  and  perform  all  other 
duties  pertaining  to  their  said  offices  as 
may  be  required  by  law  or  the  rules  and 
orders  of  their  courts  respectively, "  etc., 
(section  16.)  The  twentieth  section  of  the 
conveyance  act  (1  Starr  &  C.  Ann.  St.  p. 
580)  provides  that  deeds,  mortgages,  etc., 
"may  be  acknowledged  or  proved  •  •  • 
before  a  master  in  chancery,  notary  pub- 
lic. United  States  commissioner,  cireuit  or 
county  clerk.  Justice  of  tbe  peace,  or  any 
court  of  record  having  a  seal,  or  any 
judge,  justice  or  clerk  of  any  such  court.  ** 
The  clerk  of  the  probate  court  of  La  Salle 
county,  being  a  clerk  of  a  court  of  record, 
is  one  of  the  officers  before  whom  deeds, 
mortgages,  etc.,  may  be  acknowledged. 
Section  24  of  the  same  act  provides  that 
"no  Judge  or  other  officer  shall  take  the 
acknowledgment  of  any  person  to  any 
deed  or  Instrument  of  writing  as  afore- 
said unless  the  peraon  offering  to  make 
such  acknowledgment  shall  be  personally 
known  to  him  to  be  the  real  peraon  who, 
and  in  whose  name,  such  acknowledg- 
ment is  proposed  to  be  made,"  etc.  I 
Starr  &  C.  Ann.  St.  p.  587.  Without  de- 
termining whether,  under  the  statute  as 
thus  quoted,  a  clerk  of  the  probate  court 
may  or  may  not  decline  to  take  an  ac- 
knowledgment, we  are  clearly  of  the  opin- 
ion that,  when  be  assumes  to  do  so,  he 
must  act  in  compliance  with  the  law  up- 
on the  object,  and  must  be  regarded  as 
having  undertaken  the  performance  of  a 
duty,  for  the  proper  discbarge  of  which 
the  law  will  hold  him  and  his  sureties  re- 
sponsible. His  duty  to  take  the  acknowl- 
edgment, and  certify  to  it  according  to 
law,  when  he  has  once  assumed  to  take 
It,  is  Imposed  by  a  public  law,  and  there- 
fore it  is  unecessary  to  plead  the  law. 
People  V.  Hydraulic  Co.,  115  111.  288,  3  N. 
E.  Rep.  418;  People  v.  Wardlaw,  2*  III. 
570.  Tbe  statute  expressly  provides  that 
the  officer  shall  not  take  the  acknowledg- 
ment of  any  person  to  a  deed,  etc.,  unless 
such  person  shall  be  peraonally  known  to 
blm  to  be  the  real  peraon  wbo  proposes 
to  make  such  acknowledgment.  The 
declaration  avers  that  Bartels  assumed 
to  take  an  acknowledgment  of  a  certain 
person  to  a  mortgage,  and  that  such  per- 
son was  not  peraonally  known  to  him  to 
be  the  peraon  sigoing  tbe  mortgage,  and 
did  not  appear  before  him.  The  statute 
requires  that  the  officer  shall  state  in  his 
certificate  that  the  person  acknowledging 
was  peraonally  known  to  him  to  be  the 
real  person  subscribing  the  instrument. 
The  declaration  avera  that  Bartels  made 
the  statement  required  by  tbe  statute  in 
his  certificate,  but  that  the  same  was 
false  and  frnudnlent.  In  the  performance 
of  an  official  act,  done  by  bim  as  clerk  of 
the  probate  court,  be  violated  an  express 
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provision  ot  the  statuta,  according  to  tbe 
case  stated  in  the  declaration.  His  sure- 
ties can  therefore  be  held  liable.  Harris 
V.  Hanson,  11  Me.  245;  Knowlton  v.  Bdrt- 
lett,  1  Plclf.  274;  Horan  v.  People,  10  III. 
App.  23;  CartlBS  v.  Colby,  supra;  Doran 
V.  Butler,  supra;  Fogarty  v.  Flnlay,  su- 
pra; Mecbeni,  Pub.  Off.  §§  70»-709.  We 
think  the  tacts  stated  in  the  declaration 
■are  sufflcleiit,  to  constitute  a  breach  of 
the  official  bond,  and  that,  under  the  stat- 
utes as  above  quoted,  the  talcing  of  and 
certifying  to  the  aclcnowledgment  in  the 
manner  set  forth  in  the  denlaration  were 
such  violations  of  a  duty  imposed  by 
law  as  will  make  the  sureties  on  the  bond 
liable.  The  judgments  of  the  appellate 
and  circuit  courts  are  reversed,  and  the 
cause  is  remandfd  to  the  circuit  court 
for  fni^ther  proceedings  in  accordance  with 
the  views  hen  expressed. 

Cbaio  and  Wilkin,  JJ.,  dissent. 


(138  III.  263) 

Peoplr  ex  rel.  Pavky,  Auditor,  v.  Ryan.i 

(Supreme  Court  of  IlUnoia.  June  10, 1891.) 
Taxation— ExBMPTios—CHnRCHBS — Schools. 
The  fact  that  land  is  "part  of  tract  of  land 
nsed  for  school  and  chnrch  site,  Inclosed  in  same 
yard  as  school-hoase  and  church,  and  not  nsod 
lor  any  other  purpose, "  does  not  esempt  suoh 
laud  from  taxation  under  Rev.  Bt.  lli.  c.  IW,  |  8, 
which  exempts  "all  public  school-houses,  all 
property  of  iusdtutions  of  learning  not  leased  or 
otherwise  used  with  a  view  to  profit,  and  all  church 
property  actually  and  exclusively  used  for  public 
worship,  when  the  land  is  owned  by  tho  congrega- 
tion, "  since  It  is  not  shown  that  the  land  in  ques- 
tion is  owned  by  the  congregation,  nor  that  the 
school  is  a  pablio  one. 

Geio.  Hunt,  Atty.  Gen.,  for  relator. 

Magruder,  J.  This  is  an  original  pro- 
ceeding commenced  in  this  court,  in  ac- 
cordance with  section  97  of  the  revenue 
act,  by  C.  W.  Pavey,  auditor  of  public  ac- 
counts, to  have  the  decision  and  order  of 
the  board  of  supervisors  of  Sangamon 
county,  holding  the  property  hereinafter 
named  to  be  exempt  from  taxation,  set 
aside  and  reversed.  From  the  certified 
statement  of  the  facts  by  the  county  clerk 
of  Sangamon  county,  as  further  certified 
by  the  auditor  and  filed  herein,  it  appears 
that  the  following  petition,  dated  .luly  28, 
1890,  and  signed,  "D.  J.  Ryan,  i-ector  St. 
Joseph's  Church,"  was  addressed  and  pre- 
sented to  the  board  of  supurvlsors  of  said 
coun  ty :  "Gen  Memen :  I  most  respectfully 
request  that  no  assessment  be  made  upon 
the  following  described  property,  to-wit: 
Liots  7  and  8,  block  2,  of  Robert  Allen's 
subdivision  of  pt.  E.  %,  sec.  22,  T.  16  N.,  R. 
6,  in  village  of  North  Uprlngfleld.  Said 
lots  are  part  of  tract  of  laud  nsed  for 
school  and  church  site,  inclosed  in  same 
yard  as  school-house  and  church,  and  are 
not  used  tor  any  other  purpose,  nor  are 
any  rents  or  emoluments  derived  from 
their  use,  other  than  those  above  stated. 
I  would  therefore  ask  that  the  erroneous 
assessment  made  upon  those  lots  be 
abated  for  the  future. "    On  September  18, 

*  Reported  by  Iiouis  Boisot,  Jr.,  £sq.,  of  the 
Chicago  I  ar. 


1890,  the  committee  on  revenue  or  equal- 
isation, to  whom  said  petition  was  re- 
ferred, reported  that  they  had  had  it  un- 
der consideration,  and  recommended  that 
theprayer  of  the  petition  be  granted.  The 
report  of  the  committee  was  adopted. 
On  November  B,  1890,  the  auditor  udvise<l 
the  county  clerk  of  said  county  that  he 
had  received  the  certified  copy  of  the  pro- 
ceedings of  the  county  board  in  the  abovf 
matter,  and  also  advised  him  of  his  objec- 
tions to  the  decision  of  the  board,  and 
also  notified  the  clerk  that  he  would  ap- 
ply to  this  court  for  an  order  to  set  aside 
and  reverse  said  decision. 

The  decision  of  the  county  board  was 
clearly  wrong.  The  only  exemption  that 
can  be  claimed  must  come  under  the  first 
or  second  clauses  of  section  2of  the  revenue 
act,  (Rev.  St.  c.  120,)  which  are  as  follows: 
"(1)  All  lands  donated  by  the  United 
States  for  school  purposes,  not  sold  or 
leased;  all  public  school-houses ;  all  prop- 
erty of.  institutions  of  learning.  Including 
the  real  estate  on  which  the  institutions 
are  located,  not  leased  by  such  Institu- 
tions or  otherwise  used  with  a  view  to 
profit.  (2)  All  church  property  actually 
and  exclusively  used  for  public  worship, 
when  the  land  (to  be  of  reasonable  size 
for  the  location  of  the  church  building)  is 
owned  by  the  congregation."  There  was 
nothing  before  the  county  board,  so  far  as 
this  record  shows,  except  the  petition  or 
letter  ot  D.  J.  Ryan,  rector  of  St.  Joseph's 
Chnrch.  The  board  had  no  power  to  re- 
lieve the  lots  in  question  from  the  burdens 
of  taxation  nnless  such  lots  were  exempt 
nnder  the  statute.  All  laws  exempting 
property  from  taxation  must  be  construed 
strictly,  and  such  exeinptlon  cannot  be 
made,  by  Judicial  construction,  to  emlirsce 
other  subjects  than  those  plainly  expressed 
In  the  act.  In  re  Swigert,  123  III.  207, 14  N. 
E.  Rep.  32.  There  is  nothing  here  to  show 
that  there  was  a  "public  school-house" 
upon  this  property.  The  words  "all  pub- 
lic school-houses,"  as  used  in  tlie  statute, 
reler  to  the  public  school-houses  owned  by 
the  state,  or  tho  school  district  or  boards 
of  education  organized  under  the  school 
laws  of  the  state,  which  have  been  passed 
in  pursuance  of  the  constitutional  require- 
ment that  "the  general  assembly  shall 
provide  a  thorough  and  efficient  system 
of  free  schools,  whereby  all  children  of  this 
state  may  receive  a  good  common-school 
education."  Const,  art.  8,  §  1.  It  has 
been  held  in  Ohio  that  parochial  schools, 
with  their  play -grounds,  were  not  "pub- 
lic school-bouses"  within  the  meaning  of 
the  term  "public  school-houses, "  as  used 
in  the  constitution  of  that  state;  but  it 
was  there  held  that  such  parochial 
schools,  with  their  play-grounds,  were  ex- 
empt from  taxation  because  they  were 
"institutions  of  purely  public  charity," 
the  constitution  ot  Ohio  containing  the 
words  "institutions  ot  purel.v  public  chari- 
ty." They  were  there  regarded  as  insti- 
tutions of  purely  public  charity  because 
they  were  open  to  the  entire  community. 
The  word  "public,"  as  used  in  this  con- 
nection with  the  word  "charity,"  was 
held  to  mean  that  which  was  open  to  tbn 
use  of  the  public,  and  not  necessarily  that 
which  was  owned  by  the  public;  and  ae- 
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eordingly,  where  a'  statute  of  that  atate 
made  use  of  the  expression  "all  public 
achooI-bouBes,  *  *  *  all  public colleKes, 
public  academies,"  etc.,  the  word  "pub- 
be,"  being  u^dso  often  to  qualify  what 
could  not  be  aald  to  belong  to  the  public, 
was  interpreted  to  be  descriptive  of  the 
nses  to  which  the  property  is  devoted, 
and  not  ol  the  ownerobip  of  the  property. 
Montgomery  v.  Wyman,  130  III.  17,  22  N. 
£.  Bep.  845.  But  our  statute  does  not  use 
tlie  words  "all  public  colleKes,  public  acad- 
emies," etc.,  nor  doe«  ou"  constitution 
contain  the  expression  "institutions  of 
purely  public  charity; "therefore  the  word 
"public,"  as  used  in  our  statute  as  above 
quoted,  cannot  have  the  broad  meaning 
given  to  it  under  the  Ohio  statute  referred 
to  in  Montgomery  v.  Wyman, supra.  "All 
public  school-houses,"  as  that  term  is 
used  In  clause  1  of  section  2  of  our  revenue 
act,  refer  to  those  school-houses  which  be- 
long to  our  system  of  free  schools,  and  are 
used  for  carrying  out  the  purposes  of  that 
system.  There  is  nothing  In  tbe  record  to 
show  that  the  school-house  mantioned  in 
the  petition  may  not  be  a  private  school- 
house,  "in  which  are  taught,  with  a  view 
to  proflt,  the  rudimentary  branches  of 
education,  such  as  are  ordinarily  caught 
in  the  public  schools;"  and.  If  such  is  the 
tact,  it  is  subject  to  taxation.  Montgom- 
ery V.  Wyman,  supra.  In  regard  to  the 
statement  in  the  petition  that  tbeue  lots 
"are  part  of  a  tract  of  land  used  for 
school  and  church  site.  Inclosed  In  same 
yard  as  school-house  and  church,"  it  may 
be  said  that  there  is  nothing  to  show  that 
the  lots  are  owned  by  any  congregation. 
We  held  that  such  ownership  of  the  land 
by  a  congregation  was  necessary  to  ex- 
empt church  property  from  taxation  in 
People  V.  Anderson,  117  111.  50,  7  N.  E.  Rep. 
625.  If  it  can  be  said  that  such  a  school 
as  the  petition  speaks  of  is  an  institution 
o*  learning,  within  the  meaning  of  the 
statute,  and  that  tbe  constitution  regards 
the  property  of  "institutions  of  learning" 
as  property  used  for  school  purposes,  It 
still  remains  true  that  these  lots  are  not 
shown  to  be  the  property  of  an  institu- 
tion of  learning  that  Is  not  leased  or  other- 
wise used  with  a  view  to  profit.  Such  a 
showingwas  held  to  be  neceosary  in  order 
to  secure  exemption  in  Montgomery  v. 
Wyman,  supra.  The  decision  of  tbe 
board  of  supervisors  of  Sangamon  county 
will  be  reversed,  and  the  proceeding  re- 
manded.   Decision  reversed. 


(m  111.  Est) 
People  ex  ret.  Attorney  Obnbrai.  ▼. 

Beattir.i 
(Supreme  Court  cf  iUtnote.    Hay  11, 18B1.) 

ATTOBIfBTS — 3IlSCOin>T7CT— DiBBABMBNT. 

An  attorney  drew  a  hill  of  complaint  In  a 
divorce  suit,  in  which  it  was  falsely  stated  that 
his  client  was  a  resident  of  Illinois.  He  allowed 
her  to  testify  that  slie  resided  in  Illinois,  though 
be  knew  that  saoh  tesUmony  was  false,  and  in- 
troduced other  evidence  that  would  hare  been 
Inadmissible  if  his  client  had  not  given  such 
false  testimony.  He  also  introduced  other  false 
testimony,  and  gave  his  client  what  purported 

'Reported  by  Louie  Boiaot,   Jr.,  Esq.,  of  the 
Cliicago  bar. 


to  be  a  copy  of  the  decree  before  any  decree  had 
been  entered,  in  reliance  upon  which  copy  bis 
client  married  another  person  t>efore  a  decree  of 
divorce  was  entered.  Held,  that  such  conduct 
was  causa  for  disbarment 

Motion  to  disbar. 

Oeo.  Hunt,  Atty.  Oen.,  and  H.  J.  Ken- 
difc,  for  petitioners.  W.  P.  Black  nnd  C. 
Stuart  Beattle,  for  respondent. 

MAORin)EB,J.  Thisisaninformationby 
the  attorney  general,  in  the  name  of  the 
people,  at  the  relation  of  Ave  members  of 
the  bar  of  Cook  county  in  this  state,  charg- 
ing Charles  J.  Beattie.tbe  respondent  here- 
in, a  practicing  attorney  In  tbe  city  of  Chi- 
cago, with  unprofessional  conduct,  and 
asking  that  an  order  be  entered  striking 
his  name  frutu  the  roll  of  attorneys  of 
this  court,  and  debarring  him  fi-om  the 
right  to  practice  law,  or  to  exercise  the 
powers  or  prlTileges  of  a  liceufed  attorney, 
in  the  state  of  Illinois.  The  charges 
against  the  respondent  grow  out  ot  bis 
conduct  in  a  divorce  suit  beguu  and  man- 
aged by  him  as  tbe  solicitor  of  the  com- 
plainant therein.  Thesnitwascommenced 
on  March  4, 1887,  in  tbe  superior  court  ot 
Cook  county,  by  Mrs.  Ada  E.  Gordon,  tor 
the  purpose  of  obtaining  a  divorce  from 
her  husband,  George  B.  Gordon,  upon 
the  alleged  grounds  of  cruelty,  desertion, 
and  adultery.  A  hearing  of  the  case  was 
had  upon  Saturday,  May  7, 1887,  at  which 
tbe  complainant,  Mrs.  Gordon,  was  exam- 
ined orally  before  the  court,  her  testimony 
being  taken  in  short-hand  by  a  stenog- 
rapher. At  the  close  ot  her  evidence  re- 
spondent, as  her  solicitor,  handed  to  the 
Judgeforbls  examination  the  depositions  ot 
A.  S.  and  Mary  Hullowell,  theretofore 
taken  in  Canada  to  sustain  the  charge  of 
cruelty,  and  the  deposition  ot  James  L. 
Watson,  theretofore  taken  In  Chicago  to 
sustain  the  charge  ot  adultery.  A  decis- 
ion was  reserved  until  the  Judge  could  ex- 
amine these  depositions,  and  until  he  also 
further  considered  the  testimony  of  Mrs 
Gordon,  wblcli  was  written  up  by  the 
short-hand  reporter  and  banded  to  him. 
In  tbe  course  of  two  or  three  weeks  he  in- 
formed respondent  that  he  did  not  regard 
tbe  evidence  as  sufficient  to  Justify  the  en- 
try of  a  decree,  and  thereupon  respondent 
caused  to  be  examined  orally  before  the 
court  on  May  27, 18S7,  another  witness, 
called  by  the  name  ot  R.  J.  Coffeen,  for  the 
purpose  of  further  sustaining  the  charge 
of  adultery.  On  the  next  day,  after  the 
examination  of  the  last  witness,  to-wit, 
on  May  28,  1887,  a  decree  was  entered 
granting  a  divorce  upon  the  ground  ot 
adultery  alone. 

1.  It  Is  charged  that  in  the  affidavit  and 
publication  notice  as  to  the  non-residence 
of  George  B.  Gordon  respondent  stated 
such  residence  to  be  In  "Buenos  Ayres,  in 
the  empire  of  Brazil,  South  America," 
when  he  knew  that  Buenos  Ayres  was  in 
the  Argentine  Republic,  and  not  in  Brasil. 
If  the  charge  were  true,  tbe  purpose  of 
such  statementot  the  residence  could  only 
have  been  to  prevent  Gordon  from  receiv- 
ing the  notice  required  by  the  statute  to 
be  sent  by  mall.  Respondent  says  that 
Mrs.  Gordon  told  him  her  husband  lived 
in  Buenos  Ayres,  Brazil,  and  that'  be  did 
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not  know  that  there  was  not  a  Bnenos 
Ayres  In  Brazil.  She  contradicts  Dim  In 
regard  to  the  matter,  but  we  give  him  the 
benefit  of  the  doubt,  and  bold  that  this 
charge  is  not  auBtained. 

2.  It  Is  charged  that  the  respondent 
made  contradictory  and  inconsistent 
statements  under  oath  as  to  the  date  of 
CoIfeen'H  examination  before  the  court. 
We  are  satisfied  from  all  the  evidence,  and 
particularly  from  that  of  Latham,  the 
short-hand  reporter  who  took  notes  of 
the  examination,  that  Coffoen  testified  be- 
fore the  court  on  May  27th,  and  not  on 
May  7tb.  It  is  true  that  In  bis  testimony 
given  upon  the  present  hearing,  and  In 
two  answers  under  oath  filed  in  March, 
1SS9,  the  respondent  stated  at  one  time 
that  Coffeen  was  examined  on  May  7th 
and  at  another  time  that  he  was  exam- 
ined on  May  27th.  He  argues  in  explana- 
tion of  this  matter  that  he  did  not  inten- 
tionally misrepresent  the  dates,  bat  was 
at  fault  in  his  recollection.  We  give  him 
the  benefit  of  bis  explanation  In  regard  to 
this  charge. 

8.  It  is  charged  that  respondent  ob- 
tained the  decree  that  was  entered  by  in- 
troducing before  the  court  testimony 
which  was  false  and  per]ured,  and  which 
he  knew  to  be  false  and  perjured.  The  ev- 
idence of  Watson  was  almost  identically 
the  same  as  that  of  Coffeen.  These  two 
witnesses — if  there  were  two  men  whose 
real  names  were  Watson  and  Coffeen— 
swore  that  George  B.  Gordon  lived  for 
about  a  month,  in  the  winter  of  1885,  at 
the  boar/ling  house  of  one  Mrs.  Giles,  at 
No.  212(5  Wabash  avenue  in  the  city  of  Chi- 
cago, in  an  open  state  of  adultery  with 
a  woman  who  was  not  his  wife,  but  whom 
he  represented  to  be  his  wife.  These  wit- 
nesses also  swore  that  they  were  them- 
selves boarding  and  occupying  rooms  at 
the  same  place  during  the  same  month, 
and  in  this  way  knew  that  Gordon  and 
the  woman  referred  to  slept  in  the  same 
room.  It  is  proven  conclusively  that 
there  was  no  such  boarding-house  at  the 
place  named  during  the  time  mentioned; 
that  no  such  man  as  Watson,  nor  any 
such  man  as  Coffeen,  ever  boarded  there; 
and  that  George  B.  Gordon  was  never  In 
Chicago  after  the  summer  of  1882  until 
January,  1889.  The  so-called  Watson  and 
the  so-called  Coffeen  have  never  been  seen 
or  heard  of  since  they  testified  in  this  case. 
Their  testimony,  upon  which  alone  the 
decree  of  divorce  was  based,  was  false  in 
every  particular.  It  is  claimed  by  the  peo- 
ple that  Watson  and  Coffeen  were  one  and 
the  same  person,  and  that  a  man  named 
F.  J.  Coffy,  who  had  been  in  the  service  of 
the  respoudsnt  for  several  years,  posed  as 
a  witness  at  one  time  under  the  name  of 
Watson  before  the  notary  taking  his  dep- 
osition, and  at  another  time  before  the 
court  under  the  name  of  Coffeen.  This 
claim,  however.  Is  not  sustained  by  the 
proofs,  but  the  respondent  himself  does 
not  deny  that  the  testimony  of  Watson 
and  Coffeen  was  manufactured.  IJe  says 
that  he  examined  these  men  as  witnesses, 
and  introduced  their  statements  before  the 
coui-t,  because  he  was  imposed  upon  by 
his  client,  and  made  by  her  to  believe  that 
the  evidence  in   qaeation  was  bona  Ode, 


Mrs.  Gordon,  who  lived  in  Toronto,  Can-' 
ada,  first  learned  of  respondent  as  an  at- 
torney in  December,  1886,  through  his  ad- 
vertisement In  a  newspaper.  She  then 
opened  a  correspondence  with  him,  and 
quite  a  number  of  letters  passed  between 
them  during  the  period  from  December  15, 

1886,  to  March  4, 1887.  On  the  latter  day 
she  appeared  In  Chicago,  and  met  the  re- 
spondent lor  the  first  time  at  his  ofilce  In 
that  city.  On  the  same  day  he  prepared 
and  filed  her  bill  for  divorce.  She  re- 
mained In  Chicago  about  three  weeks,  and 
retarned  to  Toronto.  She  was  not  again 
in  Chicago  until  the  6th  or  7tb  day  of 
May,  1887,  when  she  came  back  to  be  pres- 
ent at  the  Iiearing.  A  number  of  letters 
passed  between  her  and  th^  respondent 
during  the  period  from  her  return  to  To- 
ronto in  March  and  her  second  visit  to  Chi- 
cago in  May.  Respondent  states  that 
Mrs.  Gordon  told  him  about  the  acts  of 
adultery  committed  by  her  husband  in 
Chicago  when  she  was  there  in  March,  and 
at  the  same  time  gave  him  the  names  of 
Watson  and  Cofieen  as  the  witnesses  by 
whom  she  expected  to  prove  such  acts. 
He  also  states  that  on  MaK-h  14,  1887,  he 
prepared  and  read  over  to  Mrs.  Gordon  a 
notice  to  take  the  depo.<iition  of  Watson 
on  April  23,  1887,  before  a  notary  named 
G.  R.  Tucker,  in  Chicago,  and  that  this 
notice  was  addressed  and  mailed  to  her 
husband  at  "  Buenos  Ayres,  Brazil,  South 
America."  He  furthermore  swears  that  a 
man  calling  himself  Horace  R.  Milboum, 
and  announcing  himself  to  be  a  private 
detective  from  Toronto,  brought  Watson 
to  his  office  on  the  afternoon  of  April  23. 

1887.  On  the  same  afternoon,  between  5 
and  6  o'clock,  the  deposition  of  vVatson 
was  taken  by  respondent  before  Tucker 
at  thelatter's  office.  Mrs.  Gordon  swears 
that  she  never  heard  of  Watson,  nor  of 
any  acts  of  adultery  committed  by  her 
husband  in  Chicago,  until  she  went  there 
In  May,  1887,  when,  to  her  surprise,  the 
respondent  told  her  for  the  first  time  of 
his  own  discovery  of  Watson,  and  of  the 
latter's  knowledge  of  her  husband's  al- 
leged conduct  In  Chicago.  She  also  swears 
that  she  never  authorized  respondent  to 
charge  her  husband  with  adultery  com- 
mitted In  Chicago;  that  she  never  gave  to 
him  the  names  of  Watson  'and  Coffoen; 
that  she  never  heard  ot  Coffeen  until  1889, 
when  her  husband  retarned  from  South 
America,  and  Instituted  proceedings  to  set 
aside  the  decree  of  divorce;  that  she  never 
heard  of  Milboum.  She  is  confirmed  in 
her  statement  by  a  witness  named  M.  H. 
Wilson,  who  came  with  her  from  Toronto 
to  Chicago  in  May,  1887,  and  swears  that 
he  wns  present  at  the  Interview  between 
her  and  respondent  when  the  latter  told 
her  of  his  accidentalxJisco  very 'of  Watson's 
knowledge  of  the  adultery  in  Chicago. 
Wilson  also  swears  that  no  mention  was 
then  made  of  either  Cofieen  or  Milboum, 
and  that  he  never  heard  of  either  of  them 
until  long  after  the  divorce  was  granted. 

We  do  not  place  any  reliance  upon  the 
unconfirmed  statements  of  Mrs.  Gordon 
in  view  of  the  false  evidence  given  by  her, 
as  hereafter  referred  to.  Wilson,  although 
unimpenched  and  uncontradicted  in  the 
material  parts  of  his  testiinouy,  waa  in- 
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flnenced  by  a  Btroii{$  bias  in  her  farur,  as 
she  evidently  sought  the  divorce  In  order 
to  marry  him,  and  did  marry  hiiu  under 
the  clrcnmstances  hereinafter  related.  i( 
the  qaestion  whether  or  not  the  respond- 
ent knew  the  real  character  of  the  evi- 
dence given  by  Watson  and  Coffeen  when 
he  Introduced  it  in  court  depended  upon 
the  testimony  of  Mrs.  Gordon  and  Wilson 
as  weighed  over  against  his  own  explana- 
tions, he  would  clearly  be  entitled  to  the 
benefit  of  the  doubt  which  would  exist  In 
Ms  favor.  But  a  majority  of  the  mem- 
bers of  the  court  are  unable  to  reconcile 
the  correspondence  in  the  record  with  the 
statements  wblcli  respondent  makes  ai>- 
on  this  hearing.  The  letters  which  passed 
between  him  and  Mrs.  Gordon  prior  to 
her  coming  to  Chicago,  in  March,  1887, 
make  no  reference  whatever  to  the  subject 
of  adultery.  They  abound  in  inquiries  on 
her  part  and  answers  on  his  part  as  to 
the  requirements  of  the  Illinois  law  when 
a  divorce  is  asked  upon  the  grounds  of 
cruelty  and  desertion.  She  had  lived  in 
Winnipeg,  Manitoba,  with  iier  husband, 
who  was  a  practicing  lawyer,  for  several 
years  prior  to  July,  1884,  when  a  separa- 
tion took  place  between  them.  In  March 
she  bad  expressed  to  the  respondent  her 
snsplciODS  that  improper  relations  bad 
existed  between  her  busbaod  and  aladyln 
Winnipeg,  but  had  also  stated  that  she 
would  not  be  able  to  verify  her  suspicions 
by  proof.  She  first  alludes  to  the  subject 
of  adultery  In  her  letter  of  April  11,  1887, 
to  the  respondent,  and  therein  states  that 
she  had  consulted  a  prominent  Canadian 
lawyer,  who  had  advised  her  that  a  di- 
vorce obtained  in  the  United  States  for 
any  other  cause  than  adultery  would  not 
be  recognized  in  Canada,  and  then  sug- 
gests that  a  private  detective  in  Winnipeg 
be  employed  to  make  inquiries  there  as  to 
his  movements  while  he  was  In  that  place. 
If,  in  March,  she  had  Informed  respondent 
that  she  could  prove  her  husband's  adul- 
tery in  Chicago,  and  bad  given  him  the 
names  of  Watson  and  Coffeen  as  the  wit- 
nesses who  would  fuiTiish  such  proof,  why 
does  she  not  refer  to  Itln  the  letter  of  April 
nth?"  Why  does  she  propose  to  send  to 
Winnipeg  to  get  the  evidence  which  she 
had  already  provided  for  getting  in  Chica- 
go? She  again  wrote  to  respondent  on 
April  25, 1887,  and  refers  to  the  subject  of 
procuring  evidence  of  adultery  in  Winni- 
peg. Ko  reference  is  made  to  Watson  and 
Coffeen.  If  she  knew  before  she  left  Chica- 
go in  March  that  Watson  would  be  exam- 
ined in  Chicago  on  April  23d  as  to  her  hus- 
band's adultery  committed  In  that  city, 
why  does  she  make  no  allusion  tv  it  in  her 
letter  of  April  25th  7  Why  does  she  not  ask 
whether  Watsim's  testimony  had  been 
taken  on  the  23d,  according  to  the  notice 
given  and  the  arrangement  made  in 
March?  Why  does  she  still  talk  of  look- 
ing up  evidence  of  adultery  in  Winnipeg  if 
she  knew  that  respondent  had  two  days 
before  obtained  evidence  of  adultery  in 
Chicago?  On  April  27,  1887,  the  respond- 
ent answered  the. letters  of  April  11th  and 
25th,  and  in  his  answer  commented  upon 
the  Hallo  well  depositions  as  not  being 
strong  enough  in  their  proof  of  cruelty; 
sent  a  commission  to  take  the  depositions 


ot  Mr.  and  Mrs.  Smith,  who  could  only 
testify  to  facts  bearing  upon  the  qaestion 
uf  desertion,  with  the  requestthat  the  dep- 
ositions be  taken  on  the  next  Monday 
and  forwarded  by  mall;  claimed  that  no 
foreign  court  could  inquire  into  the  regu- 
larity of  decrees  of  Illinois  courts  of  chan- 
cery ;  and  closed  with  tbefollowing  words : 
"If  you  are  here  the  Thursday  of  next 
week  It  will  be  ample  time  to  be  ready  for 
trial."  On  April  23d  resjiondent  had 
taken  the  deposition  of  Watson,  and  yet 
makes  no  mention  of  that  fact  lu  the  letter 
of  April  27th.  although  the  latter  letter 
was  written  iu  response  to  two  comma- 
nlcatioDS  from  Mrs.  Gordon,  which  sug- 
gested the  idea  of  seeking  in  Winnipeg  the 
same  kind  of  evidence  which  Watson  had 
already  given  in  Chicago.  If  Watson's 
testimony  was  genuine  and  bonn  flc/e,  and 
lielieved  to  be  such,  why  not  speak  of  it? 
Was  respondent  afraid  that  Mrs.  Gordon 
wooid  rebel  against  the  Introduction  of 
that  testimony  as  false?  Or  was  he  so 
consclouH  ot  itsfalsity  that  he  dared  not 
mention  tt  in  a  letter?  On  April  29th  Mrs. 
Gordon  wrote  to  respondent  expressing 
her  astonishment  at  his  comments  upon 
the  Hallo  well  depositions,  chiding  him 
for  his  failure  to  take  the  depositions,  up- 
on the  subject  ot  cruelty,  of  Miss  Clark  in 
Canada  and  Miss  Abby  in  England,  and 
using  the  following  language:  "I  feel  so 
vexed,  for  you've  had  plenty  of  time  since 
March ;  and  I  certainly  see  no  use  in  g^ 
ing  to  Chicago  next  week,  as  there'll  b<i 
no  evidence  at  all.  ♦  "  *  If  you  were 
too  busy  to  undertake  my  case,  and  do  it 
justice,  •  •  •  why  did  you  not  tell  me 
so,  and  all  this  time  would  have  been 
saved?  If  put  off  now,  as  it  must  be,  to 
collect  more  evidence,  ho  w  long  will  1  have 
to  wait?  •  •  •  1  cannot  afford  to  go 
up  to  Chicago  till  quite  necessary.  •  •  • 
I  have  written  to  Winnipeg  myself  now  to 
see  If  any  other  evidence  can  be  obtained, 
and  you  will  likely  hear  from  there  short- 
ly. It  is  useless  speaking  of  our  courts  an 
you  do,  for,  of  course,  you  don't  know  oo' 
laws;  and  if  what  evidence  I  suggested 
could  he  obtained,  I  don't  see  why  you 
object  to  trying  to  get  it  for  me.  •  •  • 
Our  lawyers  here  must  know  what  is 
right.  •  •  »  The  thing  now  is  this: 
When  will  it  haveto  bedeferred  to?  What 
is  the  earliest  date?  And  will  you  try  tor 
Miss  Clark's  evidence  or  not?"  etc.  This 
letter  of  April  29tb  Is  wholly  inconsistent 
with  the  idea  that  Mrs.  Gordon,  when 
writing  it,  had  any  knowledge  of  what 
Watson  had  sworn  to,  or  of  what  Coffeen 
was  ready  to  swear  to.  If  she  liad  such 
knowledge,  it  is  impossible  to  believe  that 
she  would  have  written:  **I  certainl3- see 
no  use  in  going  to  Chicago  next  week,  as 
there'll  be  no  evidence  at  all."  If  she  had 
known  that  there  was  proof  of  her  bus- 
band's  unfaithfulness  in  Chicago  she 
would  not  have  spoken  of  writing  to  Win- 
nipeg to  get  such  proof.  She  would  not 
have  reproached  the  respondent  for  bis  un- 
willingness to  aid  her  in  getting  such  proof 
at  Winnipegit  she  had  been  aware  that  he 
already  hud  it  in  Chicago.  All  the  lettere 
on  both  sides,  both  those  written  itefore 
the  visit  to  Chicago  in  March  and  those 
written  after  such  visit,  are  entirely  silent 
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opon  tlie  enbjecfc  of  adultery  In  Chicago, 
and  upon  the  Bnbject  of  any  evidence  to 
eetabllBh  the  commisBlon  of  tbat  crime  in 
Chicago.  But  tbat  which  we  find  it  moat 
difflcolt  to  understand  is  the  following  let- 
ter, which  respondeat  wrote  to  Mrs.  Gor- 
don on  May  2, 1887,  five  days  before  the 
hearing:  "Mrs.  Ada  E.  Gordon:  Yonr 
very  ill-natured  letter  of  the  29th  ult.  has 
been  received.  In  reply  permit  me  to  say 
that  T  wrote  a  letter  to  Kate  Clarlc,  and 
sent  commission  to  take  her  deposition  in 
your  case,  on  the  same  day  that  I  wrote 
to  Mr.  Hallowell,  and  seut  commission  to 
take  his  deposition.  Kate  Clark  has  not 
answered  my  letter,  and  the  commission 
has  not  been  returned  (or  her  deposition) 
to  the  superior  court.  I  have  performed 
my  duty,  if  the  Clark  woman  failed  in  hnra. 
When  yon  gave  me  in  detail  the  facts  and 
circumstances  of  your  case,  you  stated 
very  distinctly  and  unequivocally  that  you 
could  not  prove  adultery  agaiust  your 
husband,  and  yuu  relied  on  the  ground  of 
cruelty  and  desertion  for  a  decree.  Since 
then  you  have,  you  say,  been  advised  by 
other  counsel  that  In  order  to  have  a  val- 
id decree  you  must  prove  adultery  against 
yonr  hnsband ;  and  you  suggest  to  me  the 
employment  of  a  detective  for  that  pur- 
pose. I  assure  you  that  I  never  employ 
detectives  in  my  cases.  They  are  general- 
ly vile  knaves  who  deal  in  falsehood  and 
perjury;  but  if  my  clients  desire  to  employ 
tbem  they  have  the  right  to  do  so.  I  am 
not  the  keeper  of  their  consciences.  If  a 
detective  offers  testimony  that  seems  fair 
on  its  face,  and  I  have  no  knowledge  that 
it  Is  false,  I  will  present  it  in  the  case; 
but  I  will  not  employ  a  detective,  or  ad- 
vise his  employment.  In  this  case  there  is 
no  defense,  and  your  testimony  will  stand 
uncontradicted,  and  with  the  corroborat- 
ing testimony  of  the  Hallowells  you  will 
obtain  a  decree  of  divorce  on  the  grounds 
of  cruelty  and  desertion.  That,  of  course, 
was  the  original  design  and  scope  of  the 
bill.  If  you  are  here  on  Saturday  next, 
you  will  have  your  decree.  It  you  are  not 
here.  It  is  no  fault  of  mine.  However,  it 
may  be  as  well  to  understand  that  I  nev- 
er suffer  any  scolding  or  dictation  from 
my  clients.  I  know  better  bow  to  con- 
duct their  cases  than  they  do,  and  1  con- 
duct my  cases  my  own  way.  If  yon  could 
have  proved  adultery  yon  ought  to  have 
filed  your  bill  where  the  adultery  was 
committed,  and  not  have  waited  to  gain 
a  residence  here  for  that  purpose."  A 
little  more  than  a  week  before  he  wrote 
this  letter  respondent  had  taken  the  dnpo- 
sltion  of  Watson,  and  had  It  In  his  posses- 
sion, and  Intended  to  present  It  to  the 
court  upon  the  hearing,  and  did  after- 
wards so  present  It.  What  reason  could 
there  be  for  the  ominous  omission  of  all 
reference  to  that  deposition  in  the  letter  of 
May  2d?  If,  when  Mrs.  Gordon  gave  him 
"in  detail  the  facts  and  circumstances"  of 
her  case,  she  told  him  about  Watson  and 
Cotfeen  and  the  woman  at  2126  Wabash 
avenue,  why  does  he  say  to  her  on  May 
2d,  "You  stated  very  distinctly  and  un- 
equivocally that  you  could  not  prove 
adolterjr  against  your  husband?"  Here  is 
an  admission  tbat  she  told  him  when  she 
was  in  Chicago  in  March  that  she  could 


not  prove  adultery  against  her  husband. 
He  suys  that  be  was  angry  and  excited 
when  he  wrote  the  letter,  and  intended  to 
refer  to  adultery  in  Winnipeg,  and  not  to 
adultery  In  Chicago,  and  neglected  to  in- 
sert the  words  "In  Winnipeg."  This  ex- 
planation Is  not  satislactory.  He  uses  a 
general  term  without  any  limitation  as 
to  place.  There  is  the  same  omission  of 
the  words  "In  Winnipeg"  when  he  speaks 
of  the  advice  given  by  other  counsel  that 
she  "must  prove  adultery."  What  is  the 
meaning  of  the  last  sentence  of  the  letter? 
In  telling  her  that  If  she  conld  prove  adul- 
tery she  ought  to  have  filed  her  bill  where 
the  adultery  was  committed  he  negatives 
the  idea  that  she  could  prove  adultery 
where  the  bill  had  alread.r  been  filed.  The 
Intimation  is  as  plain  as  it  can  be.  that 
the  bill  had  been  Improperly  filed  in  Illi- 
nois if  the  divorce  was  to  be  asked  upon 
the  ground  of  adultery.  It  seems  like 
mockery  to  talk  thus  to  a  Wf>man  who 
already  knew  that  Watson  had  sworn  to 
the  occurrences  at  2126  Wabash  ayenub, 
and  that  CoHeen  stood  ready  to  take  the 
stand  in  confirmation  ofWatsou.  It  is 
impossible  to  reconcile  the  letter  of  May 
2d  with  that  sense  of  right  which  should 
mark  the  conduct  of  an  honorable  lawyer. 
If  Mrs.  Gordon  had  told  respondent  that 
she  expected  to  prove  adultery  In  Chicago 
by  Watsou  and  Coffeen.then  the  language 
of  his  letter  of  May  2d  is  nntruthrul,  and 
could  only  have  been  intended  as  a  mask. 
If  she  was  ignorant  of  the  false  testimony, 
the  silence  of  his  letter  can  be  attributed 
to  nothing  else  than  the  fear  to  state  in 
writing  what  she  might  not  approve  of, 
and  vvhat  might  thereafter  work  harm  to 
himself.  He  says:  "I  never  saw  her  be- 
tween the  time  that  she  left  my  office,  three 
weeks  after  the  filing  of  the  bill,  and  the 
time  that  she  returned  on  the  7th  of  May. 
She  communicated  to  me  nothing  in  the 
mean  time  unless  what  appears  in  her  let- 
ters." Respondent  says  In  reference  to 
the  letter  of  May  2d:  "It  was  a  letter  that 
she  could  understand  very  distinctly,  and 
that  she  could  not  make  any  mistake 
about,"  etc.  If,  when  he  said  to  her, 
"You  stated  very  distinctly  and  unequivo- 
cally that  yon  could  not  prove  adultery 
against  your  husband,"  she  thereby  un- 
derstood him  to  say  that  she  had  stated 
that  she  could  prove  adultery  against  her 
husband  in  Chicago,  then  be  and  she  were 
cloaking  thelrthoughts  In  language  which 
bad  a  different  meaning  for  them  from 
that  whicj)  would  be  conveyed  to  any- 
body else.  Itjsuch  a  construction  as  this  Is 
to  be  placed  upon  the  letter,  the  conclu- 
sion Is  irresistible  tbat  the  respondent 
was  aiding  and  abetting  his  client  in  a 
scheme  to  impose  false  evidence  upon  the 
court.  Elsewhere  in  bis  testimony  re- 
spondent speaks  as  follows  of  the  letter  of 
May  2d :  "Of  course  it  can  be  seen  by  any 
one  that  there  are  portions  of  it  that  con- 
tradict the  whole  record  in  the  casfi. 
•  •  •  It  can  be  perceived  by  this  letter 
that  I  could  not  have  bad  the  circum- 
stances of  her  case  In  mind,  because  I 
stated  to  her  in  this  letter  that  she  should 
not  wait  to  gain  a  residence  here.  Of 
course  nobody  ever  claimed  that  she 
waited  to  gain  a  residence  here,  so  thai: 
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that  particular  part  of  the  letter  must 
have  bad  reference  to  something  else.  At 
least  I  must  Iiave  tiad  the  circnmstances 
in  my  head  of  some  person  waiting  here 
to  get  a  decree  instead  ot  Mrs.  Gordon," 
etc.  It  does  not  seem  natural  or  reason- 
able to  suppose  that  the  references  iu  tlie 
letter  ot  May  2d  were  to  some  other  suitor 
than  Mrs. .Gordon,  and  to  someother  case 
than  hen>.  Such  a  supposition  can  hardly 
be  creditable  to  the  shrewdness  or  Intelli- 
gence ot  a  man  who  had  practiced  law  for 
more  than  30  years,  even  after  all  allow- 
ances are  raadefor  the  effects  ot  anger  and 
lorgetfulnesB. 

4.  It  Is  charged  that  the  respondent  gave 
to  Mrs.  Gordon,  on  May  7, 1887,  a  paper 
purporting  to  be  a  certified  copy  of  a  de- 
cree of  divorce,  and  thereby  led  her  to  be- 
lieve she  bad  been  divorced  by  the  proceed- 
ings had  in  court  on  that  day,  when,  as 
matter  of  tact,  he  Icnew  that  no  decree  ot 
divorce  had  yet  been  entered,  or  would  be 
entered  tor  some  time  thereafter.  It  is 
proven  beyond  question  that  respondent 
gave  Mrs.  Gordon  a  copy  ot  a  decree  of 
divorce  on  May  7th,  shortly  after  the  hear- 
ing In  court  in  the  forenoon  of  that  day. 
The  copy  has  been  produced  in  evidence, 
and  is  In  the  record.  It  is  drawn  upon  a 
printed  form,  11  lines  of  it  being  In  print, 
and  11  nr  12  lines  being  in  the  handwriting 
of  responiient.  It  Is  in  the  usual  form  of 
a  decree  of  divorce,  finding  the  defendant 
guilty  ot  both  adultery  and  cruelty  as 
charged  In  the  bill,  and  giving  the  custo- 
dy of  the  child  to  the  complainant.  It 
has  the  title  ot  the  cause  and  general  num- 
ber ot  the  case  upon  its  face.  On  the 
baclc  ot  it  are  indorsed  the  general  and 
term  numbers,  the  name  ot  the  superior 
court  of  Cook  county,  the  title  ot  the  case, 
and  the  name  of  the  respondent  as  solicit- 
or. It  has  no  date.  Upon  its  face, and  at 
tbe  bottom  ot  it,  are  the  notarial  seal  ot 
the  respondent,  and  these  words  written 
in  his  own  handwriting:  "A  true  copy. 
Chas.  J.  Bbattie.  "  It  is  also  proven  be- 
yond question  that  on  May  7th,  shortly 
after  the  hearing  t»etore  the  court,  Mrs. 
Gordon  and  Wilson  obtained  a  marriage 
license  from  the  office  of  the  county  cleric 
ot  Cook  county,  and  were  married  on  that 
day  in  Chicago  by  James  8.  Green,  a  min- 
ister of  the  gospel,  and  left  in  the  after- 
noon ot  the  same  day  tor  Toronto,  with 
the  copy  ot  the  decree  given  to  them  by 
the  respondent  In  their  possession.  Mrs. 
Gordon  and  Wilson  both  swear  that 
when  they  came  out  of  the  court-room  in 
the  forenoon  of  May  7th,  after  the  proceed- 
ings there  had.  respondent  congratulated 
them,  and  said  he  had  obtained  the  di- 
vorce, and  took  them  down-stairs  to  tbe 
county  clerk's  office,  and  Introduced  them 
to  the  clerk  In  charge  of  marriage  licenses, 
thereby  enabling  them  to  procure  a  li- 
cense: that  they  then  went  over  to  re- 
spondent's office,  and  he  drew,  in  their 
presence,  and  gave  to  them,  the  copy  of 
the  decree  above  mentioned,  stating  to 
them  that  such  copy  was  all  that  was 
necessary  tor  them  to  have  in  order  to  be 
married,  but  that  it  they  chose  to  wait 
till  the  following  Monday  he  would  give 
them  another  copy,  with  the  court's  seal 
opon  it,  or  would  send  the  latter  to  them 


it  tbey  preferred  to  go  borne  at  once; 
that  they  then  went  to  a  clergyman,  and 
were  married;  that  a  tew  days  after  tbe 
28th  of  May  they  received  from  bim  by 
mail  the  copy,  with  the  court's  seal  upon 
it.  Respondent  swears  that  he  never  went 
to  the  county  clerk's  office  with  Mrs.  Gor- 
don and  Wilson,  and  knew  nothing  about 
their  marriage  until  he  received  a  letter 
from  her  dated  May  16th,  and  signed  "Ada 
E.  Wilson."  He  admits  that  he  gave  her 
the  copy  ot  the  decree  above  described, 
but  says  that  Mrs.  Gordon  came  into  bis 
office  on  May  7th  while  be  was  engaged  in 
preparing  such  a  decree  as  be  believed  and 
had  reason  to  think  would  be  entered; 
that  she  desired  a  copy  to  take  home  with 
her,  "sho  wing  thetrlalot  the  proceedings;" 
that,  "without  giving  much  considera- 
tion to  the  matter,  and  knowing  that 
said  Gordon  understood  the  situation  per- 
fectly and  fully,  respondent  replied  that  he 
did  not  see  that  there  was  any  special 
objection  to  this,  and  thereupon  made 
hastily  a  copy  of  the  proposed  draft  of  tlie 
decree,  certified  It  as  a  true  copy,  and 
handed  it  to  her,  at  the  same  time  promis- 
ing her  that  as  soon  as  he  could  proeuru 
the  decree  to  be  entered  be  would  send  her 
a  duly-certified  copy."  The  correspond- 
ence between  Mrs.  Gordon  and  respondent 
before  May  7th  shows  that  she  int/>nded 
to  marry  Wilson  as  soon  as  the  divorce 
was  obtained.  Such  Intention  on  her 
part  must  have  been  well  known  to  tbe 
respondent.  A  number  ot  letters  were 
written  by  Mrs.  Gordon  and  Wilson totbe 
respondent  between  May  7th  and  May 
31st,  no  one  of  which,  iu  express  terms, 
informs  him  of  the  tact  of  their  marriage, 
but  all  ot  which  assume  that  he  knew  ail 
about  the  marriage.  These  letters  ask 
him  to  send  forward  the  copy  ot  what 
they  call  "  the  record  of  the  court."  Tbey 
indicate  very  plainly  that  the  writers,  wbo 
were  residents  ot  a  foreign  dominion, 
were  ignorant  of  the  course  of  legal  pro- 
ceedings in  American  courts,  but  tbe  lan- 
guage of  the  letters  clearly  shows  the  belief 
of  both  Wilson  and  Mrs.  Gordon  that  there 
was  already  a  "record"  of  the  decree  ot 
divorce.  They  were  asking  for  a  copy  of 
"the  record  of  the  court"  as  made,  and 
not  the  copy  of  a  record  to  be  made.  Re- 
spondent admits  that  he  learned  ot  their 
marriage  through  the  letter  of  May  16th, 
and  yet,  although  the  decree  of  divorce 
was  not  actually  entered  until  May  2Stb, 
he  never  advised  them  of  tbe  illegality  of 
such  marriage. 

A  majority  of  the  members  of  the  court 
are  not  satisfied  with  respondent's  expla- 
nation of  bis  conduct  in  giving  to  these 
parties  this  copy  of  a  decree.  Ot  what 
was  the  paper  thus  given  them  a  copy  ? 
When  it  was  handed  to  them  on  May  7th 
no  decree  of  divorce  bad  been  granted. 
None  was  granted  until  May  ^th,  and 
then  tor  adultery  only,  and  not  for  cruel- 
ty. Respondent  could  not  have  known 
certainly,  when  lie  furnished  this  copy, 
that  the  divorce  would  be  allowed  at  all. 
Tbe  oral  evidence  of  Mrs.  Gordon  had  not 
then  been  written  up  and  submitted  to  the 
court,  as  was  required  by  the  rules  ot 
practice  In  divorce  cases,  nor  had  tbe  dep- 
ositions of  Watson  and  the  UalloweUa 
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been  tben  examined  by  tbe  court.  As 
matter  ut  fact  tbe  testimony  of  all  these 
witneaaes  waa  afterwarda  beld  to  be  In- 
eafficient.  It  waa  a  moat  extraordinary 
act  to  give  to  tbeae  partiea,  under  the 
drcomatancea  then  exlatlng,  a  certified 
copy  of  a  decree  which  bad  not  yet  been 
entered.  When  a  paper  is  certifted  to  be 
a  true  copy,  the  general  underatanding  la 
that  It  Is  intended  to  be  a  true  copy  of 
Boniethlng  already  exiattng,  and  not  of 
somethins  'which  la  to  be  brought  Into 
existence  in  tbe  future.  The  granting  of 
tbe  marriage  license,  the  fnmlahing  of  a 
copy  of  tbe  decree,  and  tbe  marriage  it- 
self, were  three  occurrencea  which  took 
place  within  so  abort  a  time  of  each  other 
that  they  may  almoatberegardedaaparta 
of  one  tranaactlou,  and  the  conclusion  is 
almost  irresistible  that  the  license  would 
not  have  been  laaued,  and  tbe  marriage 
would  not  have  taken  place  on  that  day, 
if  the  copy  in  question  bad  not  been 
made  out  and  given  to  the  parties.  If  re- 
spondent assisted  Mrs.  Gordon  and  Wil- 
son in  obtaining  a  license  on  May  7tli 
with  a  view  to  their  marriage  on  that 
day,  he  aided  in  the  consummation  of  an 
unlawful  marriage,  because  he  knew  that 
she  WHS  not  then  legally  divorced.  If  be 
gave  them  a  paper  purporting  to  be  a 
-copy  of  a  decree,  and  thereby  induced 
them  or  permitted  them  to  believe  that 
the  court  had  granted  a  divorce  In  tbe 
pending  caae,  he  deceived  them  and  placed 
It  in  their  power  to  conaummatean  Illegal 
marriage,  whether  he  actually  knew  of 
such  marriage  or  not.  It  he  gave  them 
the  Copy  in  question,  accompanying  It 
with  the  informatioil  that  It  waa  merely 
the  draft  of  a  propoaed  decree,  and  that 
no  decree  bad  been  actually  entered,  but 
with  the  understanding  that  they  were  to 
show  it  to  their  friends  in  Canada  aa  evi- 
dence of  a  divorce,  then  he  aided  them  and 
united  with  them  In  the  perpetration  of 
a  frand.  He  bad  said  to  Mrs.  Gordon  in 
the  letter  of  May  2d,  "It  you  are  here  on 
Saturday  next  you  will  baveyourdecree. " 
This  language,  taken  in  connection  with 
tbe  fact  that  on  May  7tb,  which  was  the 
Saturday  referred  to,  be  did  actually  give 
her  a  copy  of  a  decree,  tends  to  confirm 
her  statement  and  that  of  Wilaon  that 
they  were  induced  to  regard  such  copy  aa 
evidence  of  a  divorce  legally  granted  on 
that  day. 

5.  Another  charge  made  againat  the  re- 
spondent la  that  be  attempted  to  deceive 
and  impose  upon  the  court,  and  to  indnce 
the  court  to  grant  a  divorce  upon  the 
ground  of  cruelty  committed  In  Canada, 
by  permitting  evidence  to  be  presented  to 
the  court  for  the  purpose  of  showing  that 
Mra.  Gordon  had  reaided  one  year  in  Cook 
county.  III.,  prior  to  the  filing  of  her  Itill, 
when  he  knew  such  evidence  to  be  false, 
and  that  Mra.  Gordon  had  uever  been  a 
resident  of  Cook  county,  but  was  and  had 
alwayobeen  a  resident  of  Canada.  All  the 
members  of  tbe  court  are  of  tbe  opinion 
that  this  charge  ia  auatained  by  tbe  proof, 
and  that  the  conduct  of  tbe  respondent  in 
relation  to  the  matters  involved  In  the 
charge  waa  an  inexcusable  violation  of 
his  duty  aa  a  practicing  lawyer.  We  pro- 
ceed to  give  tbe  reasons  upon   which  we 


base  the  conclnslon  thus  reached.  Section 
2  of  the  divorce  act  of  this  state  provides 
that  "no  person  shall  be  entitled  to  a 
divorce  in  pursuance  of  the  provisions  of 
this  act  who  baa  not  resided  in  tbis  state 
one  whole  year  next  before  filing  his  or 
her  bill  or  petition,  unless  the  offense  or  in- 
jury complained  of  was  committed  within 
this  state,  or  while  one  or  both  of  the 
parties  resided  in  this  state. "  Therefore, 
where  a  wife  seeks  a  divorce  from  her  hus- 
band In  Illinois  for  acta  of  cruelty  which 
have  been  committed  outside  of  this  state, 
or  for  desertion  which  has  taken  place 
outslae  of  thia  state,  she  will  not  be  en- 
titled to  a  divorce  unless  she  shows  either 
that  she  had  resided  in  tbe  state  one 
whole  year  next  before  filing  her  bill,  or 
that  her  husband  was  guilty  of  such 
••ruelty  or  desertion  while  he  or  she  or 
both  of  them  resided  in  Illinola.  ISespond- 
ent  admits  that  he  knew  thia  to  be  tbe 
law,  and  that  be  so  advised  Mrs.  Gordon 
in  bis  consultations  with  her. 

In  tbe  divorce  case  now  under  consider- 
ation it  was  not  claimed  or  pretended 
that  the  defendant  was  guilty  ot  cruelty 
or  desertion  while  he  or  his  wife  or  both 
of  them  resided  in  Illinois.  The  respond- 
ent admits  that  the  only  cruelty  and  de- 
sertion which  Mrs.  Gordon  charged 
against  her  husband  took  place  in  Can- 
ada, and  tbat  he  knew  such  to  be  the  tact 
when  he  filed  tbe  bill.  He  says  in  his  tes- 
timony: "When  she  gave  me  the  facts  of 
her  caae,  she  aim  ply  stated  to  me  that  she 
could  only  prove  desertion  and  cruelty  in 
Winnipeg,  In  Canada. "  When  respondent 
filed  the  bill  of  Mra.  Gordon,  he  knew  that 
abe  waa  not  then  a  resident  of  Illinois, 
and  that  she  had  not  resided  In  Illinois 
one  whole  year  "next  before  filing  her 
bill. "  He  admits  both  in  his  answer  and 
in  his  teatimony  that  he  knew  her  to  be  a 
non-resident  ot  this  state.  Uesays:  "She 
never  told  me  ahe  was  a  resident  of  this 
state.  She  told  me  she  was  a  resident  of 
Canada."  It  follows  tbat  when  Mrs. 
Gordon's  bill  waa  filed  on  March  4, 1887, 
she  was  not  entitled  to  a  divorce  in  thia 
state  on  the  grounds  of  either  desertion 
or  cruelty— i<7rst,  because  she  had  not  re- 
sided oue  whole  year  In  Illinois;  second, 
because  the  only  cruelty  or  desertion 
'^hich  she  could  prove  had  taken  place 
outside  of  Illinola.  All  her  proof  of  cruel- 
ty or  desertion  would  be  Immaterial  and 
valueleas  without  proof  of  a  year's  resi- 
dence in  Illinois  next  before  the  tiling  of 
her  bill.  Such  being  the  state  of  tbe  case, 
and  such  state  of  the  case  being  well  un- 
derstood by  the  respondent,  what  did  bo 
do?  He  inserted  in  tbe  bill  for  divorce 
tbe  following  allegation:  "Your  oratrix 
Is  an  actual  resident  ot  the  city  of  Chi- 
cago, in  the  county  of  Cook,  and  state  ot 
Illinois,  and  has  resided  continuously  in 
said  city, county,  and  state  for  and  during 
the  last  preceding  fire  years,  and  wlthla 
the  territorial  jurisdiction  of  tbis  honor- 
able court."  This  statement  was  false, 
and  WHS  known  by  the  respondent  to  be 
false  when  he  wrote  It  and  permitted  Mrs. 
Gordon  to  sign  the  bill  containing  it.  He 
explains  its  insertion  in  tbe  bill  by  saying 
tbat  it  was  merely  a  formal  allegation, 
and  tbat   the  bill   was   not  sworn   to. 
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Without  atopping  to  eommeot  upon  the 
■nfflciency  or  inRufiQciency  of  the  explana- 
tion thus  offered,  we  proceed  to  notice 
what  farther  steps  the  respondent  took 
In  the  premises.  On  April  6, 1887.  he  had 
commisalons  issued  tu  take  the  deposi- 
tions of  Kate  Clark  and  of  A.  S.  and  Mary 
Hallowell,  in  Canada,  for  the  purpose  of 
proving  cruelty.  On  April  27,  1887,  he  had 
another  commission  issued  to  tnkethedop- 
OBitions  of  Mr.  and  Mrs.  Smith  in  Can- 
ada for  the  purpose  of  proving  desertion. 
Be  well  knew  that  the  cruelty  and  deser- 
tion which  he  thus  sought  to  establish  had 
occurred  in  Canada,  and  not  in  Illinois. 
He  knew  that  whatever  the  Hallowells 
would  say  in  response  to  the  Interroga- 
tories which  be  drew  and  addressed  to 
them,  calling  tor  a  statement  of  such  in- 
stances of  crublty  as  they  had  knowledge 
of.  would  have  reference  to  acts  done  out- 
side of  this  state.  Why  did  he  issue  these 
commissions  if  the  allegation  above  quot- 
ed was  merely  formal?  The  depositions, 
when  returned,  woold  bo  utterly  worth- 
less without  proof  of  one  year's  resi- 
dence in  Illinois.  In  the  letter  of  May  2d, 
after  the  depositions  of  the  Hallowells 
had  been  taken,  i-espondent  wrote  to  Mrs. 
Gordon  that  with  their  testimony  and  her 
own  she  would  "  obtain  a  decree  of  divorce 
on  the  grounds  of  cruelty  and  desertion. 
That,  of  course,  was  the  original  design 
and  scope  of  the  bill. "  As  the  only  cruel- 
ty or  desertion  which  the  Hallowells  bad 
testitied  to,  and  which  Mrs.  Gordon  could 
truthfully  testify  to,  had  occurred  in  Can- 
ada, it  is  ditilcult  to  understand  bow  she 
could  obtain  a  divorce  on  either  of  those 
grounds,  unless  It  was  the  intention  at 
that  time  to  attempt  to  show  upon  the 
hearing  that  she  bad  resided  one  year  in 
Illinois.  If  proof  of  such  residence  was  to 
be  offered,  it  cannot  be  said  that  the  alle> 
gation  of  the  bill  was  designed  to  be  a 
merely  formal  matter.  Bach  allegation 
roast  have  been  regarded  as  being  more 
than  formal  when  it  was  Inserted  in  the 
bin,  if  "the  original  design  and  scope  of 
the  bill "  was  to  obtain  a  divorce  tor  acts 
of  cruelty  and  desertion  which  had  taken 
place  nowhere  else  except  In  Canada. 

Let  us  see  what  took  place  at  the  hear- 
ing on  May  7th.  In  giving  her  testimony 
before  the  conrt,  Mrs.  Gordon  swore  that 
she  had  lived  in  Cook  county  one  year 
continuously  prior  to  the  filing  of  her  bill. 
By  so  swearing  she  committed  perjnry. 
She  says:  "He  [Mr.  Beattie]  told  me  on 
the  way  over  to  the  court-house  that  It 
the  judge  asked  me  It  I  lived  here  a  year  I 
was  to  say  'Yee.'"  Respondent  denies 
that  he  told  her  thns  to  swear  to  what 
was  false.  Let  it  be  admitted  that  he, 
rather  than  she,  is  to  be  believed.  What 
then?  He  sat  in  the  court-room,  and 
heard  her  false  statement,  and  permitted 
it  to  go  unchallenged.  That  no  injustice 
maybe  done  him  we  quote  his  explana- 
tion. He  says  In  his  answer  to  the  infor- 
mation: "It  is  true  that  said  Ada  E.  Gor- 
don did,  in  answer  to  certain  questions 
pnt  to  her  by  the  court,  state  that  she 
had  been  a  resident  of  the  state  of  Illinois 
continuously  for  one  year  preceding  the 
filing  of  her  bill,  which  statement  was  a 
Sreat  surprise  to  this  respondent,  and  was, 


noderatood  at  the  time  by  respondent  tu 
be  untrue  In  tact.  But  respondent  regard- 
ed the  testimony  at  the  time  as  Immateri- 
al, In  view  of  the  evidence  in  the  case  ea- 
tabUahing  the  commission  of  adultery  by 
the  defendant  in  Chicago,  and,  being  tak- 
en by  surprise  by  the  client  in  said  testi- 
mony, respondent,  called  upon  suddenly 
to  determine  whether  to  allow  to  pass  a 
statement  made  by  his  client,  for  which 
respondent  was  in  no  wise  responsible, 
which  was  untrue  In  tact,  but  was  at  the 
time  by  respondent  deemed  to  be  immateri- 
al, or  to  then  and  there  correct  such 
statement,  with  the  possibility  that  he 
would  Thereby  discredit  his  client  before 
the  court,  and  possibly  prejudice  ber  case, 
permitted  the  evidence  to  pass  without 
qnestlon  or  correction,  feeling  that  the  re- 
Bponslbility  therefor  could  in  no  wise  be 
charged  against  him,  as  his  client  was  a 
woman  of  exceptional  intelligence,  and 
had  been  distinctly  advised  by  respond- 
ent in  advance  that  it  was  not  necessaiy 
to  either  aver  or  prove  residence  in  Cook 
county,  in  view  of  the  evidence  establisb- 
ing  the  commission  of  adultery  in  said 
Cook  county. "  According  to  this  explana- 
tion, there  waa  a  conflict  in  his  mind  be- 
tween bis  sense  of  duty  to  the  court  and 
hla  sense  of  duty  to  his  client.  Being  in 
doubt  whether  to  call  the  attention  of  the 
court  to  the  false  testimony,  or  to  let  it 
pass  in  silence,  he  finally  chose  the  latter 
course.  Whether  or  not  silence  was  justi- 
fiable, under  these  circumstances,  it  is  not 
necessary  to  inquire.  It  is  sufficient  to 
say  that  the  respondent  waa  not  content 
with  silence.  After  hla  client's  talsehood 
was  uttered,  he  sought  to  make  uae  of  it. 
He  continued  to  press  upon  tiie  attention 
of  the  court  the  question  of  the  defend- 
ant's alleged  cruelty,  knowing  that  proof 
of  cruelty  wonld  be  Immaterial  without 
the  false  statement  as  to  residence  to  rest 
upon.  The  record  shows  that  after  the 
judge  had  ceased  to  examine  Mrs-.  Gor- 
don the  respondent  himself  asked  her  the 
following  question,  and  received  the  fol- 
lowing answer:  "I  will  ask  yon  if  at  any 
time  he  waa  cruel  to  yon  by  way  ot  physi- 
cal cruelty.  Answer.  Yes, air;  he  knocked 
me  down  atairs,  and  struck  me."  Re- 
spondent knew  thct  the  evidence  thus 
called  out  waa  of  cmeitj-  that  had  taken 
place  in  Canada,  and  yot  Just  a  moment 
before  he  had  heard  the  witness  falsely 
awear  to  a  year's  residence  in  Illinois, 
without  which  residence  the  cruelty  la 
Canada  would  be  unaTailing.  But  this 
was  not  all.  Respondent  took  no  atepa  to 
withdraw  the  testimony  upon  the  8nl>- 
ject  of  cruelty  aud  aubmlt  hia  caae  upon 
the  charge  of  adultery.  On  the  contrary, 
aa  aoon  as  Mrs.  Gordon  had  Itft  the  wit- 
ness stand,  he  banded  up  to  the  court  the 
depositions  of  the  Hallowells,  tending  to 
prove  acts  of  cruelty  committed  outside 
of  the  state  of  Illinois,  In  order  that  such 
depositions  might  be  considered  by  the 
court  In  connection  with  the  false  testl- 
niony  of  his  client  aa  to  a  year's  residence 
in  Iliinoia.  Prootb  were  presented  to  the 
court  in  support  ot  the  two  charges  of 
cruelty  and  adultery.  The  case  was 
placed  before  the  mind  of  the  judge  in  such 
a  way  that  he  might  grant  the  divorce 
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on  either  one  of  the  charges,  or  on  both, 
according  to  his  view  of  the  auffldency  of 
the  evidence.  He  was  Imposed  upon  by 
the  Bwom  statement  of  the  complainant 
as  to  her  residence  in  Illinois.  If  be  bad 
known  that  her  statement  was  false,  he 
wonid  not  have  considered  the  testimony 
as  to  cmelty,  bat  he  did  consider  it.  The 
lawyer's  dnty  Is  of  a  donble  character.  He 
owes  to  his  client  the  dnty  of  fidelity,  bat 
be  also  owes  the  duty  of  good  faith  and 
honorable  dealing  to  thejudldal  tribunals 
before  whom  be  practices  his  profession. 
He  Is  an  oflBcer  of  the  court, — a  minister  in 
the  temple  of  ]astlce.  His  high  vocation 
is  to  correctly  inform  the  coart  opon  the 
law  and  the  facts  of  the  case,  and  to  aid 
It  in  doing  Jnstlce  and  arriving  at  correct 
conclaslons.  He  violates  his  oath  of  of- 
fice when  he  resorts  to  dereption,  or  per- 
mits bis  clients  to  do  so.  He  is  under  no 
obligations  to  seeic  to  obtain  for  those 
whom  he  represents  that  which  Is  forbid- 
den by  the  law.  If  he  sntfers  false  and 
perjured  testimony  to  be  presented  to  the 
presiding  Judge,  with  the  possible  result  of 
indncing  the  latter  to  talte  Jurisdiction 
of  a  cause,  in  which  there  would  other- 
wise be  no  power  to  act,  and  to  grant  a 
Judgment  or  decree  which  the  law  would 
prohibit  if  the  real  character  of  the  ottered 
testimony  were  known,  he  cannot  shield 
himself  behind  his  sopposed  obligations 
to  his  client.  A.  non-resident  ot  Illinois 
has  no  right  to  a  divorce  for  acts  of  cruel- 
ty committed  outside  ot  Illinois,  no  mat- 
ter buw  extreme  or  repeated  such  acts 
may  have  been.  In  such  cases,  residence 
In  the  state  is  a  Jurisdictional  fact.  But 
the  respondent  went  even  further.  On 
the  very  day  on  which  the  false  evidence 
was  given  by  His  client,  he  prepared  a 
draft  of  a  decree  to  be  submitted  to  the 
court,  and  did  afterwards  so  submit  such 
draft.  He  says  in  his  evidence:  "I  bad  in 
the  mean  time  prepared  *  *  *  a  draft 
of  the  decree,  hoping  to  present  It  to  the 
lodge  that  afternoon  it  I  could  find  him." 
In  his  answer  to  the  intormatlon,  he  says : 
"  Respondent  went  to  bis  office,  and  pro- 
ceeded to  prepare  *  *  *  a  draft  of  the 
decree  which,  be  supposed,  would  be  en- 
tered, iu  view  of  the  testimony  that  had 
been  given.  •  •  •  The  original  draft  of 
this  proposed  decree  was  given  by  re- 
spondent to  the  court."  A  copy  of  the 
draft  ot  the  decree  thus  referrad  to  has 
been  introduced  in  evidence,  and  is  in  the 
record.  It  contains  the  following  flnd- 
ings;  "That  the  said  defendant  has,  since 
the  time  ot  his  marriage  with  the  com- 
plainant, been  guilty  of  adultery  as 
charged  in  said  bill  of  complaint,  and  has 
also  been  gnllty  of  extreme  and  repeated 
cruelty  as  charged  in  said  bill  of  com- 
plaint." It  is  true  that  after  the  Judge 
bad  examined  all  the  evidence  submitted 
to  him,  including  that  ol  Coffeen  taken  on 
the  2Tth,  he  erased  the  finding  as  to  cmel- 
ty, and  entered  the  decree  upon  the  find- 
ing as  to  adultery.  Nevertheless  the  fact 
remains  that  the  respondent  presented  a 
-decree  to  the  court  containing  a  finding 
that  the  defendant  had  been  guilty  of 
cmelty,  and  expected  that  it  would  be 
entered  "in  view  of  the  testimony  that 
had  been  given."    What  was   the  tesU« 


mony  that  had  been  given  f  Testimony 
that  the  complainant  had  resided  one  year 
in  Illinois,  as  well  as  testimony  that  acts 
of  cruelty  had  been  committed.  It  is  clear 
that  in  the  preparation  ot  the  bill,  in  the 
taking  of  depositions,  In  the  examining  of 
witnesses  upon  the  hearing,  in  the  sut>- 
mission  ot  testimony  to  tae  court,  in  the 
drafting  of  the  decree  presented  to  the 
court,  the  respondent  Intended  to  take  lils 
chances,  and  did  take  his  chances,  uf  pro- 
curing a  decree  either  upon  the  ground  ot 
adultery  or  upon  the  ground  ot  cruelty. 
The  conclaslon  Is  abundantly  established 
that  he  Intended  to  deceive,  and  attempt- 
ed to  deceive,  the  court  by  testimony  ol 
his  client  as  to  a  residence,  in  Illinois, 
which  he  knew  to  be  false.  Some  un- 
worthy act  has  been  encountered  at  every 
stage  in  the  investigation  ot  this  divorce 
case.  No  step  can  be  taken  in  it  without 
meeting  with  something  that  requires  ex- 
planation. From  the  beginning  to  the 
end  of  it  the  proceeding  w {is  a  gross  fraud, 
— an  outrageous  imposition  upon  the  ad- 
ministration ot  Justice.  It  Is  impossible 
that  any  lawyer  of  IntelllgHnce  could  have 
conducted  it  without  seeing  and  knowing 
its  real  character.  If  Mrs.  Gtjrdon  origi- 
nated and  inspired  all  the  wrong  that 
was  done,  her  solicitor  dther  actively  as- 
sisted her,  or  purposely  shut  his  eyes  to 
what  she  was  doing.  Her  case  had  no 
merits  whatever. 

Let  the  rule  In  this  case  be  made  absD> 
Inte,  and  let  an  order  be  entered  striking 
the  name  of  Charles  J.  Seattle,  the  re- 
spondent herein,  from  the  roll  of  attor* 
neys  of  this  court,  in  accordance  with  the 
prayer  ot  the  Information  filed  by  the  at- 
torney general.    Rule  made  absolute. 


(138  111.  28S) 

WiuBoif  ▼.  Trusteks  or  Schooi.s  of  Tp. 

12,  Ranob  2,  Calhoun  CovstyA 

ISupreme  Court  of  lUlnoit.    June  10, 1891.) 

BlBOniBlIT— WlUT  O*  POSSB8SION. 

Under  Rev.  St.  Rl.  &  45,  i  10,  which  pro- 
vides that  "the  rules  of  pleading  and  practice  in 
other  actions  shall  itpply  to  aouons  01  ejectment 
BO  far  as  applicable, "  and  Rev.  St.  III.  a  77,  S  6, 
which  provides  that  no  execution  shall  issue 
upou  any  judgment  after  the  expiration  of  seven 
years  unless  the  Judgment  be  revived,  a  writ  of 
possession  cannot  t>e  issued  upon  a  judgment  in 
ejectment  more  than  seven  years  after  the  Judg- 
ment was  rendered  onleas  the  Judgment  has  beog 
revived. 

Appeal  from  circuit  court,  Calhoun  couno 
ty;  GEonoE  W.  HRitnMAN,  Juilge. 

Withers  <ft  Ralney,  for  appellant.  E.  A. 
Plnero  and  T,  J.  Selbj,  for  appellees. 

Maorudbb,  J.  This  was  a  petition  or 
motion  in  the  circuit  court  ot  Calhoun 
county  by  the  trustees  of  schools  of  town- 
ship 12,  range  2,  in  said  county,  for  a  spe- 
cial order  granting  a  writ  of  possession, 
upon  a  Judgment  In  ejectment  for  the  re- 
covery ot  certain  land  In  said  county  there- 
tofore rendered  at  the  October  term,  18TO, 
by  said  court  In  favor  of  said  trustees 
against  Andrew  C.  Wilson,  to  be  issued 
to  the  sheriff  of  the  county  to  put  ths 

'Reported  by  Louis  Boisott  Jr.,  Esq,,  ot  ths 
Chicago  bar. 


Digitized  by 


Google 


1104 


NOBTHEASTEBN  EEPOBTER.VoL.  27. 


(DL 


trnatees  In  posBeBBlou  of  said  premlaes,  aU 
leged  to  be  unjustly  witbheld  from  them 
by  BHid  Wilson  and  those  claimlug  from, 
through,  and  under  him  since  the  rendi- 
tion of  said  Judement.  To  the  petition 
was  attached  a  certified  copy  of  the  jndK- 
ment.  The  petition  was  filed  on  Septem- 
ber SO,  1890.  Notice  baring  been  duly 
served  upon  Andrew  C.  Wilson  on  Octo- 
ber 1, 1890,  that  a  motion  would  be  made 
for  an  order  grantingthewrit,  Wilson  filed 
a  sworn  answer  on  October  IS,  1890,  in 
which  he  admitted  that  the  judgment  in 
ejectment  had  been  rendered  against  taira 
at  the  October  term,  1879,  of  said  court, 
and  made  the  following  allegatioos: 
That  inimedia  tely  after  the  judgment  was 
rendered  be  surrendered  the  possession  of 
the  premises  to  the  plaintiff  trustees,  who 
took  possession  of  them  and  used  them 
for  school  purposes  until  some  time  in 
1883  or  1884.  when  they  abandoned  tbem 
for  school  purposes  and  selected  a  new 
site;  that  the  trustees  then  voluntarily 
surrendered  the  premises  to  the  respond- 
ent, who  controlled  and  possessed  them, 
with  the  full  Icnowledge  and  consent  of 
the  trustees,  from  that  time  until  March, 
1885,  when  he  conveyed  them  by  deed  to 
one  McCoy ;  that  McCoy  took  possesBion 
of  tbem  and  controlled  tbem  until  Decem- 
ber 18,  1889.  at  which  time  he  conveyed 
them  by  deed  to  James  Wilson;  that  when 
the  said  notice  was  served  and  the  said 
petition  was  filed  James  Wilson,  and  not 
respondent,  was  in  tliesole  and  exclusive 
possession  of  the  prpmises,  and  this  pro- 
ceeding, if  brought  at  all,  should  have 
been  brought  against  James  Wilson,  and 
not  the  respondent:  that  respondent  nei- 
ther claimd  possession  of  the  premises,  nor 
any  interest  therein,  but  claims  that  by 
reason  of  bis  surrender  thereof  to  the  trus- 
tees upon  the  rendition  of  the  judgment, 
and  their  acceptance  and  use  of  the  same 
for  school  purposes  thereafter,  and  until 
their  abandonment  of  the  same,  the  court 
bus  no  power  to  Ibruc  any  writ  against 
respondent  or  to  tax  bini  with  costs  in  this 
behalf;  that  when  the  judgment  was  ren- 
dered respondent  held  the  fee-simple  gov- 
ernment title,  and  the  trustees  claimed  ti- 
tle for  school  purposes  by  reason  of  lung 
use  and  possession  for  such  purposes  and 
the  statute  of  limitations;  that  when 
such  abandonment  took  place,  and  a  new 
school-site  was  chosen  and  used  by  the 
truBteeH,  the  premises  reverted  to  and  be- 
came the  sole  property  of  respondent; 
that  respondent's  possesshm  thereof  was 
taken  by  him  peaceably  and  with  the 
knowledge  and  consent  of  the  individual 
trustees  representing  the  plaintiff  at  that 
time;  that  therefore  respondent  became 
the  rightful  owner  of  the  premises,  and 
rightfull.v  in  possession  of  the  same,  sub- 
sequent to  the  judgment,  and  so  contin- 
ued until  he  sold  and  conveyed  them  as 
aforesaid.  The  petition  did  not  call  for 
answer  under  oath.  The  Judgment  in 
ejectment  finds  the  defendant  guilty  of  un- 
lawfully withholding  the  premises  from 
the  plaintiffs,  and  adjudges  that  plain- 
tiffs have  their  writ  of  possession  for  tbn 
same  and  recover  of  the  defendant  the 
costs  of  the  suit.  Upon  the  hearing  of  the 
petition,  the  trustees  Introduced  the  affi- 


davits of  Samuel  A.  W^hite  and  Robert  C. 
Beatty,  setting  fr>rth  that  after  tlie  rendi- 
tion of  the  Judgment  the  directors  (ur 
trustees)  took  possesaloa  of  the  premises 
without  any  opposition  of  the  defendant, 
and  held  and  occupied  the  same  "  until  or 
about  in  the  year  1885,"  when  the  trustees 
took  possession  of  a  new  school -bouse,  and 
shortly  thereafter  defendant  took  posses- 
sion of  the  premises  without  leave  or 
license  or  permission  of  the  trustees,  and 
he  and  parties  under  bim  have  unlawfully 
held  possession  of  the  same  ever  siqce.  In 
connection  with  these  affidavits  the  tms- 
tees introduced  the  judgment  in  ejectment. 
The  defendant  offered  in  evidence  bis 
sworn  answer  above  set  forth  as  an  affida- 
vit, but  produced  no  deeds  to  McCoy  and 
James  Wilson,  or  copies  thereof.  The  de- 
fendant moved  to  dismiss  the  petition, 
which  motion  was  overruled,  and  excep- 
tion was  taken.  On  October  16, 1890,  be- 
ing one  ot  the  days  of  the  October  term, 
1890,  of  said  court,  the  court  entered  a  spe- 
cial order  granting  the  prayer  of  the  patl- 
tion,  and  finding  that  the  premises  were 
unlawfully  held  by  the  defendant,  Andrew 
C.  Wilson,  and  ordering  that  a  writ  of 
possession  be  issued  against  the  defendant 
in  the  Judgment,  directed  to  the  sheriff, 
commanding  the  latter  within  60  days  to 
deliver  possession  of  the  land  to  the  plain- 
tiffs, and  "  if  the  said  defendant,  or  any 
one  in  possession  of  said  land,  falls  or  re- 
fuses to  give  up  possession  of  said  land 
on  demand  under  said  writ,  tbat  such  de- 
fendant or  otiiers,  refusing  as  afor^iaid. 
l>e  held  in  contempt  of  this  court;  tbnt 
said  defendant  pay  the  costs  of  this  pro- 
ceeding. "  From  this  judgment  order  for 
a  writ  of  possession,  as  thus  entered  at 
the  October  term,  1890,  the  present  appeal 
is  prosecuted. 

It  will  be  noted  tbat  the  Judgment  in 
ejectment  was  rendered  at  the  October 
term,  1879,  and  the  order  for  the  writ  was 
not  entered  until  the  October  term,  1890, 
there  being  a  period  of  11  years  between 
the  two  dates.  The  question  is  whethcT 
the  circuit  court  had  the  power  to  order 
tlie  issuance  of  the  writ  of  possession 
more  than  7  years  after  the  entry  of  the 
judgment.  In  construing  section  26  of  the 
attachment  act,  which  provides  that  "the 
practice  and  pleadings  In  attachment 
suits,  except  as  otherwise  provided  in  this 
act,  shall  conform,  as  near  as  may  be, 
to.  the  practice  and  pleadings  in  other 
suits  at  law,"  we  have  held  that  the 
word  "practice,"  as  there  used,  includes 
the  mode  of  serving  mesne  process  and  the 
mode  of  executing  final  process,  and  refers 
to  the  manner  in  which  an  attachment 
writ  is  to  be  levied,  and  also  to  the  man- 
ner in  which  an  execution  is  to  be  levied. 
Bank  V.  By  ram,  131  111.  92,  22  N.  E.  Rep. 
842.  So,  in  section  10  of  the  ejectment 
act,  (Rev.  St.  c.  45,)  which  provides  tbat 
"  the  rules  of  pleading  and  practice  in  oth- 
er actions  shall  apply  to  actions  of  eject- 
ment, so  far  as  they  are  applicable  and 
except  as  is  otherwise  provi'ied."  the 
word  "practice"  applies  to  and  includes 
the  time  and  mode  of  issuing  and  return- 
ing final  process  in  ejectment  suits,  i^ow- 
ar  v.  Railway  Co.,  (III.)  26  N.  E.  Rjp.  702. 
The  act  in  relation  to  judgments  provides 
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tbafno  execatlon  eball  issne  upon  any 
Judgment  atter  the  expiration  ol  seven 
years  from  tbe  time  tbe  same  becomes  a 
lien,  except  upon  the  revival  ot  tbe  same 
by  scire  facias. "  Rev.  St.  c.  77,  §  6.  By  an- 
alogy It  must  be  held  that  a  Judgment  In 
ejectment  becomes  dormant  after  the  lapse 
ol  seven  years,  and  can  only  be  executed 
after  that  time  by  being  revived.  Boivar 
V.  Railway  Co.,  supra.  We  therelore 
think  that,  inasmuch  as  the  Judgment  in 
the  present  case  vcas  more  than  seven  years 
old  In  October,  1890,  the  court  had  no 
power  to  issue  a  writ  of  pussession  at  that 
time  without  n  revival  of  the  Judgment 
by  scire  facias  as  required  by  the  statute. 
The  Judgment  of  tbe  circuit  court  is  re- 
versed, and  the  cause  is  remanded  to  that 
court  with  directions  to  proceed  in  accord- 
ance witli  the  views  herein  expressed. 


(1  Ind.  A.  500) 

JACQUAT  T.  HARTZBI.L. 

(Appellate  Court  <tf  Indicma.  May  SO,  1891.) 
Tbbspass  —  Vbbdiot  —  ICOTION  roB  TSsyr  Triai. 
1.  In  an  action  for  damages  for  maliciously 
IdUing  plaintiff's  dog  a  general  verdict  for  tbe 
plalnuff  is  not  inconsistent  with  a  special  flnd- 
ing  that  tbe  dog  was  in  the  habit  of  leading  plain- 
tiff's premises,  barking  at  travelers  on  tlie  nigh- 
way,  and  frightening  horses. 

3.  The  pendency  of  a  motion  for  Judgment  on 
special  flndings  does  not  extend  the  time  limited 
by  Code  Ind.  1881,  i  561,  for  filing  a  motion  for  a 
new  trial,  since  the  motion  for  a  new  trial  might 
have  been  filed  first,  without  waiving  the  right 
to  move  tor  Judgment  on  the  findings. 

Appeal  from  circuit  court,  Allen  county ; 
E.  O'RouRKK.  Judge. 

W.  a.  Coleriek,  for  appellant.  R.  S. 
Rol)ertBon,  tor  appellee. 

Crumparkbr,  J,  John  R.  Hartzell  sued 
Lemuel  Jacquay  for  willfully  and  mali- 
ciously killing  a  dog  owned  by  tbe  plain- 
tiff The  complaint  charges  that  the  dog 
was  ot  a  peculiarly  valuable  breed,  and 
was  trained  to  habits  ot  useluloess ;  and 
while  he  was  upon  the  plaintiff's  premises, 
peacefully  and  quietly,  the  defendant  en- 
ticed him  out  upon  a  public  highway,  and 
there  unlawfully  and  maliciously  shot 
and  killed  him.  The  defendant  answered 
by  general  denial,  and  the  cause  was  tried 
by  a  Jury,  and  resulted  in  a  verdict  for  the 
plaintiff  tor  9150.  The  Jury  answered  five 
interrogatories  submitted  to  them  by  the 
court  at  the  request  of  the  defendant, 
which,  with  the  answers,  are  as  follows: 
"(1)  Was  not  the  dog  mentioned  in  the 
complaint  in  the  habit  ot  leaving,  at  his 
will  and  pleasure,  the  plaintiff's  premises, 
and  running  out  on  the  public  highway, 
and  there  attacking  persons  walking,  rid- 
ing, and  driving  over  and  along  said  high- 
way, by  barking  and  Jumping  at  them 
and  their  horses,  and  following  them  in 
that  manner  for  quite  a  distance?  An- 
swer. Yes;  with  exception  of  attacking. 
(2';  On  many  sucb  occasions,  did  not  said 
d  og  f  rigbten  tbe  hones  attached  to  vehicles 
In  which  persons  were  seated,  and  thereby 
imperil  tbe  lives  and  limbs  of  such  per- 
sons? A.  Tea;  except  imperiling  lives. 
(3)  Was  not  the  dog  in  tbe  habit  of  doing 
BO  tor  several  years  before  and  up  to  the 
v.27N.E.no.l2— 70 


time  It  was  killed  by  the  defendant?  A. 
Yes.  (4)  Did  not  the  plaintiff  know  that 
the  dog  was  in  the  habit  of  doing  so,  and 
did  he  make  any  effort  to  confine  bis  dog, 
or  prevent  it  from  doing  so?  It  so,  what 
did  he  do?  A.  Yes.  Done  nothing;  did 
not  deem  it  necessary.  (6)  Was  there 
not  an  open  drive-way  leading  from  the 
highway  to  the  premises  of  the  plaintitt, 
and  within  onehundred  feet  of  the  residence 
occupied  by  htm  dnring  all  said  time; 
and  was  not  said  dog  permitted  and  al- 
lowed by  the  plaintiff,  at  its  will  and 
pleasure,  to  pass  through  said  drive-way 
to  said  highway,  and  attack  persona  and 
horses?  A.  Yes;  except  attacking."  A 
motion  was  made  by  the  defendant  tor 
Judgment  in  his  fuvor  upon  tbe  interroga- 
tories, without  regard  to  the  general  ver- 
dict, which  was  denied,  and  he  excepted. 
Afterwards  a  motion  for  a  new  trial  was 
filed  and  overruled,  and  Judgment  was 
rendered  upon  the  general  verdict. 

The  first  alleged  error  to  which  our  at- 
tention is  invited  by  the  appellant  Is  the 
overruling  of  his  motion  for  judgment  up- 
on the  Interrogatories.  We  agree  with 
Counsel  tor  appellant  in  tbe  view  that  a 
vicious  dog,  roaming  at  large,  endangering 
the  safety  of  person  and  property,  is  a 
nuisance,  and  may  be  lawfully  killed  by 
anyone  coming  in  contact  with  it;  but 
the  special  findings  of  the  Jury  do  not  ap- 
pear to  give  the  dog  in  question  any  such 
a  character.  It  la  true,  he  was  in  the 
habit  of  going  from  his  master's  premises, 
and  barking  at  travelers  and  teams  pass- 
ing along  the  highway,  but  tbe  Juryfound 
that  he  was  not  vicious,  and  did  not  at- 
tack or  imperil  the  safety  of  any  one.  He 
innocently  and  harmlessly  followed  the 
well-known  propensity  of  bis  genus,  and 
demonstrated  the  truth  of  the  adage  that 
"a  barking  dog  seldom  bites."  Tbe  dog 
wasnotone  that  would  kill  or  maim  sheep 
or  other  animals.  He  was  not  a  vagrant, 
within  the  definition  M  the  law,  nor  was 
he  engaged  in  tbe  commission  of  damages 
at  the  time  he  was  killed.  It  does  not 
appear  that  he  was  even  barking  at  tbe 
appellant  at  the  time  be  shot  him.  So  it 
cannot  beclaimed  that  the  killing  was  Jus- 
tified underthe  dogstatute.  Onewho  will- 
fully and  maliciously  kills  a  dog  which  is 
not  vicious  or  dangerous  in  its  disposition 
and  habits,  and  is  not  engaged  in  commit- 
ting damages,  is  liable  to  the  owner  for 
the  fair  value  of  tbe  animal.  Dinwiddle 
V.  State,  103  Ind.  101,  2  N.  £.  Rep.  290 ; 
Lowell  V.  Gathrlgbt,  97  Ind.  313.  Special 
flndings  control  the  general  verdict  only 
when  there  is  an  irreconcilable  conflict  be- 
tween them  upon  a  material  question. 
There  is  no  such  conflict  in  this  case.  Tbe 
appellant  was  not  entitled  to  Judgment 
upon  tlie  interrogatories. 

The  overruling  of  the  motion  for  a  new 
trial  is  tbe  only  other  error  relied  upon  by 
appellant.  Counsel  for  appellee  contends 
that  this  motion  was  filed  too  late  to  raise 
any  question.  The  record  discloses  that 
the  verdict  was  returned  on  the  twenty- 
third  Judicial 'day  of  the  February  term, 
1889,  of  the  Allen  circuit  court.  On  the 
twenty -ninth  day  ot  that  term  appellant 
filed  his  motion,  in  writing,  for  Judgment 
on  the  special  findings,  which  was  taken 
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under  adTleement  hy  the  court,  and  waB 
not  ruled  upon  until  the  eishteontb  Judi- 
cial day  of  theeucceediDK  April  term,  wlien 
it  was  overruled.  On  the  fifty^second  day 
ot  the  April  term  the  appellant,  "over  the 
objectionH  and  exceptions  "  of  the  appellee, 
filed  hie  motion  lor  a  new  trial.  It  Is  not 
claimed  that  any  ejctenstou  ot  tirne  was 
given  in  which  to  file  a  motion  for  a  new 
trial,  either  by  the  court  or  by  agreement 
with  the  appellee.  Section  561  of  the  Code 
of  1881  pro  Tides  that  an  application  tor  a 
new  trial  may  be  made  at  any  time  dur- 
ing the  term  at  which  the  verdict  or  decis- 
ion is  rendered,  and,  if  the  verdict  or  de- 
cision be  rendered  upon  the  last  day  ot 
the  term  or  senalun,  the  application  may 
be  made  upon  the  first  day  of  the  follow- 
ing terra.  It  la  argue.d  with  much  force 
and  ingenuity  upon  ti)e  part  of  appellant 
that  the  cond act  of  the  court  in  carrying 
over  the  motion  for  judgmenton  the  inter- 
rogatories prevented  the  filing  of  the  mo- 
tion for  a  new  trial  within  the  limit  fixed 
by  the  Code;  and  under  the  operation  of 
the  maxim,  "An  act  ot  the  court  shall 
prejudice  no  man,  "the  statutory  limita- 
tion should  not  apply  in  this  instance. 
While  we  recognize  the  force  ot  the  maxim 
invoked  in  this  case,  it  does  not  apply 
where  on6  has  voluntarily  placed  himself 
in  an  attitude  to  be  prejudiced  by  the  ac- 
tion of  the  court.  The  fallacy  of  the  argu- 
ment is  in  the  asuumption  that  a  motion 
for  Judgment  on  special  findings  must 
precede  a  motion  for  a  new  trial.  It  is 
settled  that  the  filing  of  a  motion  for  a 
new  trial  does  not  cutoff  the  right  to  sub- 
sequently move  for  judgment  upon  special 
findings,  nor  does  a  motion  for  judgment 
upon  special  findings  preclude  the  right  to 
subsequently  file  a  motion  for  a  new  trial. 
Leslie  V.  Merricic,  9A  Ind.  ISO;  Ronau  v. 
Meyer,  84  Ind.  S9U.  There  is  no  legal  right 
of  priority  In  either  of  these  motions:  and, 
when  both  are  filed  and  are  pending  at  the 
same  tlme.itis  within  the  discretion  of  the 
trial  court  which  shall  be  first  determined. 
Railroad  Co.  v.  McAnnally,  98  Ind.  412. 
A  motion  for  a  new  trial  must  be  made 
within  the  time  fixed  bylaw,  but  a  mo- 
tion for  judgment  upon  interrogatories 
may  be  made  at  an,y  time  before  judg- 
ment. The  appellant  could  have  preserved 
bis  rights  and  8ave<l  all  of  the  questions 
raised  upon  the  trial, notwithstanding  the 
action  of  the  court,  by  first  filing  his  mo- 
tion for  a  new  trial.  It  Is  Irrevocably  set- 
tled that  an  application  for  a  new  trial 
must  be  made  within  the  time  fixed  by 
section  561,  supra,  unless  an  extension  of 
the  time  be  given  by  agreement  of  the  ad- 
verse party,  except  for  causes  discovered 
after  the  term  at  which  the  trial  was  had. 
Bronze  Co.  v.  Clark,  123  Ind.  230,  23  N.  E. 
Rep.  855;  City  of  Evansvllle  v.  Martin,  103 
Ind.  5J06.  2  N.  E.  Rep.  598;  Secor  v.  Souder, 
95  Ind.  05:  Jones  v.  Jones,  91  Ind.  72.  In 
the  case  before  us  it  appears  that  the  ap- 
pellant did  not  apply  for  a  new  trial  until 
34  days  after  the  other  motion  had  been 
disposed  of,  and  near  the  close  of  the  term 
following  the  one  at  which  the  case  was 
tried.  We  cannot  escape  the  conclusion 
that  the  motion  came  too  late,  and  can- 
not be  considered.  Judgment  afiirmed, 
with  costs. 


Buck  ▼.  Young. 


(Ind. 

(I'lDd.  A.  BS8) 


(AppettaU  Court  of  Indiana.    Kay  28,  ISSt ) 

JUSTICB  OF  THE  PBAOE— VBSOB— RePLBTIN— VbK- 

DiCT— Chattel  Uortoaoe— Vabiancb. 

1.  A  defendant  who  appears  and  defends  aa 
action  before  a  justice  of  ue  peace,  without  first 
raising  any  question  as  to  jurisdiction,  cannot 
object,  on  appeal,  that  the  complaint  does  not 
afOrmatively  snow  tiiat  the  action  was  brought  in 
the  proper  townsbip. 

2.  TJnder  Rev.  St.  Ind.  1881,  i  1S47,  which 
provides  that  a  complaint  in  replevin  before  a 
justice  shall  set  forth  that  plaintiff's  personal 
goods  tiave  been  wrongfully  taken  or  are  unlaw- 
fully detained,  a  verdict  that  plaintiff  is  entitled 
to  possession  of  the  property,  without  saying 
that  he  was  the  owner,  la  sufficient  to  sustain 
judgment  for  plaintiff,  since,  under  such  a  com- 
plaint, plaintiff  might  recover  ujjon  proof  ot 
either  general  or  special  ownersblp. 

3.  Although  the  affidavit  in  replevin  must 
state  In  what  county  the  property  is  detained, 
tbis  allegation  need  not  be  proved. 

4.  A  verdict  for  plaintiff  in  replevin  need  not 
assess  damages. 

5.  In  an  action  of  replevin  by  a  mortgagee, 
the  property  was  described  in  the  complaint  as 
"one  surrel  gelding  horse,  with  hind  hoofs  and 
liald  face,  about  16}^  liands  high,  and  18  years 
old,  worth  fSO. "  It  was  described  in  the  mort- 
gage as  "one  sorrel  gelding  horse,  white  hind 
feet,  witb  bald  face,  about  16>^  hands  high,  13 
years  old,  worth  $80,  now  in  possession  of  the 
mortgagor.  "  The  evidence  showed  that  the  horse 
that  was  mortgaged  was  the  one  replevied,  and 
that  it  was  about  16  years  old  and  15>^  hands 
high,  with  one  hind  leg  wbite  nearly  to  the 
knee,  and  one  fore  leg  white  up  to  and  above  the 
pastern  joint.  Held,  that  there  was  no  mate- 
rial variance. 

6.  An  error  in  recording  a  chattel  mortgage, 
whereby  the  date  of  maturity  of  the  mortgage 
debt  is  misstated,  does  not  prevent  the  record 
from  t>eing  constructive  notice  to  one  who  pur- 
chases the  mortgaged  property  before  either  of 
the  dates. 

Appeal  from  circuit  court,  Knox  coun- 
ty ;  Georok  W.  Shaw,  Judge. 

Cullop  *  Keasittger  and  Townsend  &  Al- 
exander, for  appellant.  \^tlloug'hbjr  & 
Pritcbett,  for  ai^pellee. 

Black,  J.  This  was  an  action  to  re- 
cover posaesslon  ot  a  horse,  commenced 
before  a  justice  ot  the  peace  by  the  appel- 
lee against  the  appellant.  The  complaint 
is  attacked  in  this  court  by  anasslguraent 
that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  ;  the  only  ob- 
jection suggested  being  that  it  w.a8  not 
alleged  that  the  property  was  detained  in 
the  township  where  the  action  was  lasti- 
tated,  or  that  thedefendant  resided  there. 
An  action  of  replevin  cannot  properly  be 
brought  before  a  justice  of  the  peace 
against  one  who  is  a  resident  of  this  state, 
e.-tcept  In  the  township  where  he  resides, 
(unless  there  be  no  justice  competent  to 
act  in  such  township,)  or  in  the  township 
where  the  property  was  taken  or  is  de- 
tained. Rev.  Ht..  1881.  §§  1481, 1443. 1.547; 
Acts  1885,  p.  230:  Coppie  v.  Lee,  78  Ind.  230. 
But  the  complaint  need  not  allege  facts 
showing  that  the  action  had  been  brought 
in  the  proper  townsbip;  and  if  the  de- 
fendant appears  to  the  action,  and 
proceeds  in  the  defense,  as  the  appellant 
did  in  the  case  at  bar,  without  first  rais- 
ing the  qnestion  as  to  such  want  ot  jnria- 
diction  not  apparent  on  the  face  of  the 
complaint,  by  answering  in  abatement. 
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he  cannot  thereafter  raise  such  gaeBtlon, 
either  collaterally  or  directly.  Ladwieic 
T.  Beckamire,  15  Ind.  198;  Mayes  t.  Gold- 
smith, 58  Ind.  94;  Nesbit  t.  Long,  87  Ind. 
800;  Day  v.  Henry,  104  Ind.  824,  4  N.  E. 
Bep.  44. 

The  appellaot's  motion  tor  a  venire  de 
novo  waa  oyerrnled.  The  objection  urged 
against  the  Terdlct  is  that  it  loand  that 
the  appellee  waa  entitled  to  the  possession 
of  the  property,  but  did  not  find  that  he 
was  the  owner  of  It.  The  statute  relating 
to  the  action  of  replevin  before  justices  of 
the  peace  (Rev.  St.  1881,  §  1547)  provides 
for  a  complaint  in  which  the  plaintiff  shall 
set  forth  that  his  personal  goods,  etc., 
have  been  wrongfully  taken  or  are  nnlaw- 
tully  detained,  etc.  Under  such  a  com- 
plaint, the  plaintiff  may  prove  either  a 
general  or  a  special  ownership  In  himaelf, 
with  the  right  of  posseBsion.  Krug  v.Mc- 
6111iard,76  Ind.  28;  Entsminger  r.  Jack- 
son, 73  Ind.  144;  Hose  v.  Cash,  68  Ind.  278; 
Deacon  v.  Powers,  67  Ind.  480.  If  the  •▼!• 
dence  showed  that  the  appellee  was  en- 
titled to  the  possession  of  the  property, 
and  did  not  show  him  to  be  the  absolute 
owner  thereof,  it  was  quite  proper  that  the 
verdict  should  merely  state  the  fact  as  so 
proved. 

Another  objection  made  to  the  rerdlct 
is  that  It  did  not  aBsess  any  damages  for 
the  detention  of  the  property.  This  ob- 
jection can  hardly  be  said  to  be  insisted 
npon  In  appellant's  brief,  and  therefore  it 
might  be  regarded  as  waived.  The  omis- 
sion, besides  being  favorable  to  the  appel- 
lant, did  not  render  the  verdict  defective. 
The  action  of  replevin  may  be  maintained 
before  a  justice  of  thepeace  withontclaim- 
Ing  in  the  complaint  damages  for  the  de- 
tention of  the  property.  Eddy  v.  Beal,  84 
Ind.  159.  Although  damages  be  claimed, 
If  none  be  proved,  none  need  be  found  in 
the  verdict. 

A  motion  tor  a  newtrlalmadeby  theap- 
pellant  was  overruled.  It  was  shown  by 
the  evidence  that  the  appellee's  son,  being 
the  owner  of  the  horse  in  question,  mort- 
gaged it  to  the  appellee  to  secure  a  prom- 
IsRory  note  made  by  the  mortgagor  to 
the  mortgagee,  the  mortgage  containing 
a  provision  that  the  property  should  re- 
main in  posseBslon  of  the  mortgagor  un- 
til default;  but  that,  in  case  of  a  sale 
thereof,  or  If  the  mortgagee  should  deem 
himself  insecure,  he  might  take  immediate 
possession;  that  the  mortgage  was  re- 
corded on  the  8d  of  October,  1888,  the  day 
of  its  execution.  In  the  office  of  the  record- 
er of  the  county;  that  the  next  day  the 
mortgagor  sold  the  horse  to  the  appel- 
lant, who  had  no  actual  knowledgeof  the 
existence  of  the  mortgage.  The  property 
WHS  described  In  the  complaint  as  "one 
sorrel  gelding  horse,  with  bind  hoofs  and 
bald  face,  about  sixteen  and  one-half 
bands  high,  and  twelve  years  old,  worth 
eighty  dollars."  In  the  mortgage  intro- 
duced In  evidence  the  mortgagor  was 
shown  to  be  of  Knox  county,  Ind.,  and 
the  horse  was  described  as  "one  sorrel 
gelding  horse,  white  hind  feet,  with  bald 
face,  about  sixteen  and  one-half  hands 
high,  twelve  years  old,  worth  eighty  dol- 
lars, now  in  possession  of  the  mortgagor 
In  said  county."  The  appellant  contends 


that  there  is  a  material  Tarlance  between 
the  description  in  the  complaint  and  the 
description  in  the  mortgage.  There  seems 
to  be  a  clerical  error  in  the  complaint, 
either  in  the  use  of  the  word  "with"  for 
the  word  "white,"  or  in  omitting  the 
word  "white"  after  the  word  "with." 
But  appellant  bases  no  objection  upon 
this  discrepancy,  but  relive  upon  the  differ- 
ence between  the  word  "hoofs"  and  the 
word  "feet."  The  mortgage  is  not  the 
foundation  of  the  action.  Burns  v.  Har- 
ris, 66  Ind.  636.  The  property  was  suffi- 
ciently described  in  the  complaint.  The 
somewhat  different  description  In  the 
mortgage  introduced  to  sustain  the  cause 
of  action  did  not  constitute  a  fatal  vari- 
ance.   See  Mattingly  v.  Darwin,  23  111.  618. 

It  is  suggested  that  there  was  a  failure 
of  proof  as  to  the  township  in  which  the 
property  was  detained,  and  hb  to  the  resi- 
dence of  the  appellant.  In  Cox  v.  Albert, 
78  Ind.  241,  cited  by  appellant,  it  was 
held  that  while  In  the  affidavit  to  ob- 
tain immediate  posRession  of  the  property, 
in  an  action  of  replevin  commenced  in  the 
circuit  court,  the  affiant  should  state  in 
wb.at  county  be  believes  the  property  to 
be  detained,  it  is  not  necessary  that  this 
statement  should  be  sustained  by  any  evi- 
dence. That  case,  and  Liouthain  v.  May, 
77  Ind.  109,  and  Bobinson  v.  Khatzley,  76 
Ind.  461,  also  cited  by  appellant,  do  not 
sustain  his  contention.  As  we  have  al- 
ready seen,  if  the  appellant  desired  to 
raise  a  question  as  to  whether  the  action 
was  brought  In  the  proper  township,  he 
should  have  pleaded  In  abatement. 

The  appellee  introduced  lnevl(lence,over 
the  objection  of  the  appellant,  the  record 
of  the  mortgage  in  the  chattel  mortgage 
record  in  the  office  of  the  county  recorder. 
The  mortgage  which  had  been  introduced 
showed  that  it  was  made  to  secure  pay> 
mentof  "one  promissory  note  of  even  date 
hereof  in  thesum  of  $250,  due  December  25th, 
1888, "  etc.  In  the  record  the  mortgage  pur- 
ported to  be  made  to  secure  payment  of 
"  one  promissory  note  of  even  date  hereof,  in 
the  sum  of$260.00,dueDec.2d,  1888,  "etc.  It 
is  insisted  by  the  appellant  that  because  of 
this  difference  as  to  the  date  of  the  note 
between  the  mortgage  and  the  record,  the 
latter  was  not  sufficient  to  constitute  con- 
structive notice  to  one  purchasing  from 
the  mortgagor,  and  that,  therefore,  it  was 
not  admissible  in  evidence.  According  to 
the  record,  the  note  was  due  In  the  same 
month  as  that  stated  In  the  mortgage, 
but  at  an  earlier  day.  The  appellant  pur- 
chased the  horse  beiore  either  of  these 
dates.  By  the  terms  of  the  mortgage,  and 
of  the  record  thereof,  the  mortgagee  was 
entitled  to  possession  immediately  upon 
the  sale  of  the  property  by  the  mortgagor, 
or  whenever  the  mortgagee  might  deem 
himself  insecure.  The  amount  of  the  note, 
as  stated  In  the  mortgage,  was  currectly 
shown  by  the  record  thereof.  The  clerical 
mistake  in  recording  the  mortgage  could 
not  materially  and  injuriously  mislead 
one  about  to  purchase  the  property  from 
the  mortgagor.  'Notwithstanding  the  mis- 
take, the  purchaser  had  sufficient  con- 
structive notice.  We  th!nk  the  court  did 
not  err  in  the  admission  of  the  record. 

The  appellant  contends   that  the  evl- 
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dence  Introduced  by  him  showed  either 
that  the  description  of  the  horse  In  the 
mortgage  was  talse,  or  that  the  horse 
taken  on  the  writ  of  replevin  was  not  the 
horse  described  In  the  mortgage.  The  evi- 
dence, with  slight  variations  In  the  testi- 
mony, showed  that  the  horse  was  abont 
16  years  old,  and  was  about  I5\i  hands 
high ;  that  one  of  its  hind  legs  was  white 
nearly  to  the  knee,  and  that  one  tore  leg 
was  white  up  to  and  above  the  pastern 
Joint.  The  evidence  plainly  showed  that 
the  horse  taken  on  the  writ  was  the  horse 
that  was  mortgaged.  The  evidence  con- 
cerning the  color  uf  one  o(  the  bind  legs 
and  one  of  the  fore  legs  cannot  be  said  to 
be  clearly  contradictory  of  the  mortgage, 
in  which  nothing  was  said  about  the  color 
of  the  legs.  The  mortgage  gave  thehelght 
of  the  horse  as  about  16%  hands,  while  the 
evidence  showed  It  to  be  about  15%  bands. 
The  mortgage  stated  the  age  at  12  years, 
while  the  evidence  placed  it  at  about  10 
years.  In  no  other  respect  was  the  de- 
scription in  the  mortgage  contradicted. 
A  description  In  a  chattel  mortgage  need 
not  be  BO  definite  and  certain  that  the 
property  may  be  Identified  by  the  descrip- 
tion alone;  but  it  it  will  enable  third  per- 
sons, aided  by  inquiries  which  the  in- 
strument indicates  and  directs,  to  Identify 
the  property.  It  Is  sufficient  in  this  re- 
gard. Smith  T.  McLean,  24  Iowa, 822;  Tin- 
dall  V.  Wesson,  74  Ind.  495.  It  has  been 
held  that.  It  It  appear  that  a  description 
in  a  chattel  mortgage  is  in  some  respects 
erroneous,  those  parts  may  be  rejected, 
and  what  is  lett,  if  sufficient  of  itself,  may 
alone  be  regarded.  Dodge  v.  Potter,  18 
Barb.  193.  We  think  that  the  inaccuracies 
In  the  description  of  the  horse  in  the  mort- 
gage were  not  such  as  to  mislead  a  pur- 
chaser pursuing  the  inquiry  indicated  by 
the  mortgage,  taken  as  a  whole.  There 
was  enough  in  the  mortgage  to  have  puta 
purchaser  upon  his  guard,  and  to  have  led 
him  to  such  further  knowledge  as  would 
have  waved  him  from  loss.  We  will  not 
be  understood  as  holding  that  an  inaccu- 
racy as  to  the  age  or  as  to  the  si«e  of  an 
animal  mortgaged  might  not  be  so  great 
and  so  misleading  as  to  render  the  record 
of  the  mortgage  Insufficient  as  construct- 
ive notice  to  a  purchaser.  We  confine  our 
decision  to  the  case  before  us.  See  Mat- 
tlngly  V.  Darwin,  supra ;  Harris  v.  Kenne- 
dy, 48  Wis.  500.  4  N.  W.  Kep.  651 ;  King  t. 
Connevy,  52  Ark.  115, 12  S.  W.  Rep.  203. 
The  judgment  io  affirmed,  with  costs. 

a  Ina.  App.  68S)         

Board  or  Comhissionbrs   of  Marshall 

COCNTY   V.  BUBKBT. 

{AppellaU  Court  of  Indicma.  Hay  28, 1891.) 
INB1.KK  Asylum — IluiiTitNiiBca  or  PkTisim — Lia- 
bility OF  County — Recovbby  aoainst  Hdbbahd 
OF  Patient. 
1.  Rev.  St.  Ind.  {  2843,  provides  that  all  in- 
sane persons  residing  In  the  state  of  Indiana,  and 
having  a  legal  settlement  In  any  county  therein, 
shall  be  entitled  to  be  maintained  in  the  insane 
hospital  "at  the  expense  of  the  state, "  when  ad- 
mitted thereto  in  the  manner  prescribed.  Sec- 
tion 2871  requires  all  the  taxable  ooets  incident 
to  the  inquest  to  be  paid  out  of  the  county  treas- 
ury of  the  proper  county.  Section'  2856  makes  it 
the  duty  of  the  county  clerk  to  send  suitable 
Dlotbinff  with  every  pauent  admitted  to  the  hos- 
pital, and,  if  not  otherwise  furnished,  requires 
him  to  purchase  it,  to  be  paid  for  out  of  the 


comi^  treanuy.  Section  98B7  ttfqulres  the  ■«- 
perintendeat,  after  the  admission  of  the  patient. 
If  clothing  is  not  otherwise  famished,  to  pur- 
chase it,  uid  make  out  an  account  against  tlM 
proper  county,  and  send  it  to  the  state  treasurer 
for  collection.  Held,  that  the  county  is  ulti- 
mately liable  for  all  these  expenses,  and  has  no 
claim  over  against  the  husband  of  an  insane  pa- 
tient 

S.  Act  Ind.  Maroh  11,  1888,  (Elliott's  Supp. 
{  668,)  autborixing  the  trustees  of  ttie  insane  hos- 
pital to  sue,  in  the  state's  behalf,  the  estate  of 
an  insane  patient  to  recover  the  expense  of  his 
maintenance,  gives  a  county  no  right  to  recover 
such  expenses  -  from  tiie  husband  of  an  inaan* 
patient. 

8.  Rev.  St.  Ind.  If  a7e2-37inr,  providing  that 
the  expenses  of  maintenance  of  the  blind,  deaf, 
and  dumb  in  public  institutions  may  be  recov- 
ered from  the  parents,  gnardians,  or  other  frienda 
of  the  pupils  by  action  in  the  name  of  the  coau- 
ij,  although  it  names  the  hospital  for  the  insane, 
does  not  authorize  a  recovery  for  snch  expenses 
against  the  estate  of  a  bnabtuid  incurred  on  be- 
half of  his  insane  wife. 

4.  Services  which  are  intended  to  be  gratui- 
tous, at  the  time  they  are  rendered,  cannot  after- 
wards be  nsed  as  tlie  basis  of  an  Implied  promise 
to  pay. 

Appeal  from  circuit  court,  Marshall 
eounty;  Isaiah  Canner,  Judge. 

Horace  Corhin,  for  appellant.  Packard 
A  Drutnmond,  for  appellee. 

New,  C.  J.  On  the  13tb  of  December, 
1888,  the  appellant  filed  a  claim  against 
the  estate  of  Conrad  Zimmerman,  de- 
ceased. The  claim  was  disallowed  by  the 
administrator,  (appellee,)  and  transferred 
to  the  civil  docket  of  the  circuit  court  for 
fcrial.  There  an  amended  formal  com- 
plaint was  filed,  based  upon  the  claim.  A 
demurrer  to  the  complaint  for  want  of 
sufficient  facts  was  sustained,  and,  the 
appellant  declining  to  further  plead,  judg- 
ment was  rendered  in  favor  of  the  appel- 
lee for  costs. 

The  sufficiency  of  the  complaint  as  a 
cause  of  action  against  the  estate  of  Con- 
rad Zimmerman,  deceased,  presents  the 
only  question  tor  our  decision.  The  sub- 
stance of  the  complaint  is  that.  In  the 
year  1877,  Barbara  Zimmerman,  the  wife 
of  said  Conrad  Zimmerman,  upon  proper 
inquest,  was  declared  to  be  Insane,  and, 
upon  application  made  to  the  hospital  for 
the  insane,  was  admitted  as  a  patient. 
She  remained  there,  with  the  exception  of 
three  months,  from  May  20,  1878,  to  the 
time  ot  filing  the  claim.  Her  said  hus- 
band died  on  the  7th  day  of  December, 
1887,  leaving  an  estate  worth  f  10,000,  and 
<luring  the  time  of  bis  wife's  confinement 
in  the  hospital  he  failed  to  supply  her 
with  such  clothing  as  is  required  by  the 
regulations  .of  said  institution  when  pa- 
tients are  admitted  into  the  same.  He  al- 
so failed  to  provide  for  or  pay  the  ex- 
pense of  the  inquest  ot  insanity  and  ex- 
pense of  taking  her  to  the  hospital,  but 
all  ot  said  expenses,  together  with  the 
cost  of  said  clothing,  were  incurred  and 
paid  by  the  appellant,  as  required,  by 
law ;  the  total  sum  so  paid  being  f  176.67. 
Can  the  money  thus  paid  out  by  the  ap- 
pellant be  recovered  from  the  said  estate? 
In  our  opinion  it  cannot  be  recovered. 
By  section  1,  art.  9,  of  the  constitution,  it 
Is  made  the  duty  of  the  general  assembly 
to  provide  by  law  for  the  support  of  in- 
stitutions for  the  education  ot  the  deaf, 
dumb,  and  blind,  and  for  the  treatment  ot 
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tbe  Insane.  The  legislature  bas  provided 
an  institution  lor  tbe  treatment  ol  tbe  in- 
sane^ in  which  all  such  persons  having  a 
legal  residence  in  tbe  state  are  entitled  to 
bo  maintained  "at  the  expense  of  the 
state,"  subject  to  certain  restrictions  and 
limitations  in  the  law  mentioned.  Section 
2S42,  Bev.  St.  1881.  Tbe  taxable  costs  and 
expenses  incident  to  tbe  inquest,  to  be 
paid  to  the  examining  officers,  to  medical 
and  other  witnesses,  to  clerk  of  the  cir- 
cuit court,  and  to  the  sheriff  for  taking  pa- 
tients to  hospital,  are  all  expressly  pro- 
vided for  by  law,  and  are  required  to  be 
paid  out  of  tbe  county  treasury  of  the 
proper  county,  upon  the  certificate  of  the 
clerk  and  the  order  of  the  county  auditor. 
Section  2871,  Id.  It  is  further  made  the 
duty  of  the  clerk  to  cause  an  amplesupply 
of  suitable  clothing  to  be  sent  with  every 
patient  who  may  be  admitted  to  tbe  hos- 
pital for  tbe  insane,  substantially  accord- 
ing to  a  requisition,  which  the  superin- 
tendent shall  send  with  tbe  acceptance  of 
the  patient;  and,  if  such  clothing  be  not 
otherwise  furnished.  It  is  made  the  duty 
of  the  clerk  to  purchase  It,  and  payment 
therefor  is  made  out  uf  the  county  treas- 
ury, upon  tbe  certificate  of  the  clerk  and 
order  of  the  county  auditor.  Section  2856, 
Id.  After  the  patient  Is  admitted  into  tlie 
hospital.  If  he  be  not  otherwise  supplied 
with  clothing,  the  same  Is  furnished  by 
the  superintendent,  who  makes  ont  an  ac- 
count therefor  in  each  case  agalust  the 
particular  county  from  wbicb  the  patient 
was  sent,  in  an  amount  not  exceeding 
f20  per  annum  for  every  such  patient, 
which  account  is  delivered  to  tbe  treasur- 
er of  state,  to  be  by  him  collected  from 
such  county  as  a  debt  due  the  institution. 
Section  2857,  Id. 

It  will  be  found,  upon  an  examination 
of  the  statutes  relating  to  the  accept- 
ance, maintenance,  and  treatment  of  in- 
sane persons  In  the  bospltal  for  tbe  in- 
sane, that  no  authority  is  conferred  upon 
the  counties  to  reimburse  themselves  for 
expenditures  on  account  of  the  insane.  Nor 
was  there,  prior  to  the  act  of  March  11, 
1889,  any  .authority  permitting  the  state 
to  look  to  tbe  estate  of  Insane  patients 
for  reimbursement  of  the  state  for  the  cost 
of  the  maintenance  of  such  persons  while 
in  the  Insane  hospital.  That  act  is  silent 
as  to  reimbursement  of  counties,  it  pro- 
vides that  If  tbe  estate  of  an  Insane  pa- 
tient already  In  the  hospital  for  the  in- 
sane, or  for  whose  admission  thereto  ap- 
plication has  been  made,  Is,  In  tbe  Judg- 
ment of  the  board  of  trustees,  competent 
to  meet '  the  expenses  of  the  case  of  such 
patient,  they  shall  take  action  to  secure 
the  reimbursement  of  the  state  out  of  such 
estate  for  the  cost  of  the  mali  tenance  of 
such  patient  while  in  the  hospital.  The 
act  expressly  empowers  the  board  of  trus- 
tees to  sue,  on  tbe  part  of  the  state,  for 
tbe  recovery  from  the  estate  of  the  Insane 
patient  said  expenses.  Elliott's  Snpp.  § 
668.  Tbe  enactment  of  this  statute  would 
seem  to  indicate  that.  In  the  opinion  of  tbe 
legislature,  the  liability  of  the  estate  of 
the  insane  patient,  and  power  of  the  state 
to  sue  for  and  recover  the  same  out  of 
tnch  estate,  did  not  exist  independent  of 
positive  or  statutory  law.    The  right  to 


tbe  reimbursement  named  in  this  statute 
is  not  only  limited  to  the  state,  but  is 
confined  to  tbe  estate  of  tbe  insane  pa- 
tient. Prior  to  tbe  act  of  1889,  tbe  whole 
tenor  and  spirit  of  our  statutes  relating  to 
the  Insane  seems  to  have  been  that  their 
acceptance,  maintenance,  and  treatment 
in  the  hospital  for  the  insane  should  be 
at  the  expense  of  the  state,  subject  to  tbe 
reimbursement  already  named.  If  it  had 
been  the  intention  of  the  legislature  that . 
tbe  counties  should  be  entitled  to  reim- 
bursement out  of  the  estates  of  Insane  per- 
sons, or  out  of  the  estates  of  parents  or 
deceased  husbands,  In  a  case  like  tbat  at 
bar,itis  reasonable  to  believe  that  it  would 
have  been  so  provided  by  law. 

The  statutes  making  provision  for  the 
education  and  support  of  tbe  blind  and 
the  deaf  and  dumb  in  tbe  Mt«te  institu- 
tions erected  and  maintained  tortbatpur- 
pose  make  it  the  duty  of  the  "parents, 
guardians,  or  other  friends"  of  the  pupils 
to  provide  them  with  clothing  at  the  time 
of  their  entrance  into  the  "school,"  and 
during  their  continuance  there,  and  also 
to  defray  their  traveling  expenses  to  and 
from  the  Institution,  not  only  at  tbe  time 
of  their  first  entrance  and  final  departure, 
but  at  any  other  time  when  it  shall  l>e- 
come  necessary  for  them  to  leave  or  re- 
turn to  the  "school;"  and,  when  suita- 
ble clothing  and  traveling  expenses  are 
not  supplied,  it  is  made  tbe  duty  of  the 
superintendent  to  fumlsb  the  same,  which 
becomes  a  charge  against  tbeconnty  from 
which  snch  pupils  were  sent,  to  be  paid 
out  of  the  county  treasury  to  the  treasur- 
er of  state,  and  thereafter  tbe  county 
treasurer  may,  in  tbe  name  of  tbe  county, 
by  suit  collect  the  amount  of  such  ac- 
count "from  the  parents  or  estate  of  such 
pupil."  And  the  law  makes  like  provision 
when  It  Is  deemed  necessary  to  remove 
the  pupil,  either  temporarily  oron  account 
of  ill  health,  or  the  "vacation"  of  the 
school,  or  permanently,  "on  account  o( 
having  completed  bis  course  of  instruc- 
tion," etc.  Sections  2762-2767,  Rev.  St. 
1881,  (Acts  1865,  p.  124.) 

Our  attention  bas  been  called  to  tbe  fact 
tbat  section  2762,  liev.  St.  1881,  names  the 
hospital  for  the  insane  as  well  as  the  In- 
stitutions for  the  blind,  the  deaf,  and 
dumb.  That  can  have  no  controlling  in- 
fluence in  the  decision  of  the  question  we 
are  considering.  Tbat  section  relates 
more  especially  to  the  certificate  of  a  jus. 
tlce  of  the  peace  that  tbe  persons  therein 
named  are  legal  residents  of  the  connty 
where  it  Is  claimed  they  reside.  The  title 
to  the  act,  as  found  on  page  124  of  the 
Acts  of  1865,  embraces  "  pupils  "  only ;  and 
nothing  can  be  more  obvious  than  that 
all  the  sections  in  said  act  following  the 
first  relate  alone  and  exclusively  to  per- 
sons who  are  admitted  as  "pupils"  in 
tbe  Institution  provided  for  the  "educa- 
tion "  of  the  blind  and  the  deaf  and  dumb. 
Words  and  phrases  are  to  be  taken  in 
tbclr  plain  or  ordinary  and  usual  sense. 
Section  1,  art.  9,  Const.  By  Webster's  In- 
ternational Dictionary  a  pupil  is  defined 
to  be  "a  youth  or  scholar  of  either  sex  un- 
der the  care  of  an  Instructor  or  tutor." 
By  tbe  Century  Dictionary,  a  pnpit  is  de- 
fined to  be  "a  youth  or  any  person  nt 
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either  aez  ander  the  care  of  anlnetrartor 
or  tator. "  Insane  penona  are  not  received 
Into  the  hospital  for  the  Insane  as  pa- 
pUs  or  acholars,  to  be  there  educated. 
They  have  no  "  vacation  "  from  "school. " 
A  "patient"  In  the  hospital  for  the  insane 
does  not  sever  his  connection  with  it  "on 
account  of  having  completed  his  course  of 
instractlon."  Nowhere  in  the  statutes 
relating  to  the  insane  are  such  persons 
named  or  styled  "pupils"  or  "scholars;" 
nor  have  we  been  able  to  find  where  the 
hospital  or  asylum  for  the  insane  is  spok- 
en of  as  a  school.  Id  the  act  of  January 
16, 1852,  entitled  "An  act  for  the  govern- 
ment of  the  Indiana  Hospital  for  the  in- 
sane of  Indiana,"  and  from  which  are  tak- 
en most  of  the  sections  found  in  the  Reyls- 
ion  of  1881  relating  to  insane  persons, 
they  are  uniformly  called  "patients,"  and 
so  it  is  in  subsequent  statutes.  Such  per- 
sons are  treated  by  the  law  as  mentally 
diseased  or  sick,  needing  the  care  ota  phy- 
sician to  make  them  whole.  But;  even  it 
the  act  of  1865,  supra,  clearly  gave  to  the 
county  treasurer  the  right  to  collect  by 
suit  reimbursRments  made  by  the  county 
to  the  state,  it  could  not  avail  the  appel- 
lant In  this  action — tint,  because  this  is 
not  a  suit  by  the  county  treasurer  in  the 
name  of  the  county;  and,  lecoad,  be- 
cause the  suit  is  not  to  collect  the  account 
set  out  in  the  complaint  "from  the  par- 
ents or  estate"  of  Barbara  Zimmerman, 
but  is  to  collect  the  same  from  the  estate 
of  Conrad  Zimmerman,  deceased,  the  hus- 
band of  said  Barbara.  In  thecane  of  Board 
V.  Hildebrand,  1  Ind.  655,  It  was  held  that 
the  provision  made  by  law  lor  the  poor 
was  a  charity,  and  that  the  commission- 
ers of  a  county  bad  no  authority  given  to 
them  by  law  to  sue  Hildebrand  for  board 
and  lodging  furnished  his  wife  In  the  ponr- 
house.  The  court  in  that  case  say  that, 
if  the  wife  was  a  proper  subject  to  be 
placed  in  the  poor-house,  no  person  is  lia- 
ble to  the  county  for  her  support  while 
there;  and, if  she  was  nota  proper  subject 
to  be  placed  there,  the  commissioners 
could  not  soe  for  her  maintcfnance.  The 
opinion  closes  with  the  statement  that 
the  provision  made  for  the  poor  of  the 
statH  was  a  charity  which  the  public  was 
bound  to  bestow,  and  that  no  authority 
was  given  to  tbe  commissioners  of  acoun- 
ty  to  sue  in  such  a  case.  The  case  of 
Board  v.  Schmoke.  61  Ind.  416,  was  a  suit 
to.  recover  from  the  husband  for  room, 
board,  lodging,  and  care  furnished  bis  in- 
lane  wife  in  the  poor-house,  at  the  in- 
stance and  request  of  the  husband,  with  a 
farther  paragraph  of  complaint,  in  which 
it  was  alleged  that  tbe  care  so  taken  of 
the  wife  was  at  the  request  of  the  hus- 
band, with  a  special  promise  and  agree- 
ment by  him  to  pay  tor  the  same.  The 
court  held  that  the  action  could  not  be 
maintained,  adhering  to  the  Hildebrand 
Case,  supra.  In  the  case  of  Board  v.  Ris- 
Une,  124  Ind.  242,  24  N.  E.  Rep.  990,  the 
guardian  of  John  W.  Holett,  a  person  of 
unsound  mind,  contracted  with  the  coun- 
ty commissioners  to  pay  $3  per  week  for 
the  board  and  care  of  bis  ward  in  the 
county  asylum  for  the  poor.  The  ward 
died,  leaving  an  ample  estate,  and  the 


ooonty  board  thereupon  filed  a  claim 
against  his  estate,  in  which  the  agreement 
with  the  guardian  was  pleaded.  The 
court  held  that  there  could  l>e  no  recovery 
against  tbe  ward's  estate,  tb at  the  con- 
tract relied  on  was  unauthorized,  and 
that  there  could  be  no  recovery  upon  the 
guaatam  zaeralt  as  upon  an  Implied  con- 
tract or  promise;  and  remarking,  further, 
in  that  connection,  that  services  which 
were  intended  to  be  gratuitous  at  the 
time  they  were  rendered  cannot  after- 
wards be  used  as  the  basis  of  an  implied 
promise  to  pay.  The  court  further  say: 
"It  is  a  thoroughly  settled  proposition 
that,  where  one  is  received  Into  a  charita- 
ble Institution  for  supporter  treatment, 
tbelaw  raises  no  implied  obligation  to  pay 
in  the  absence  of  a  contract.  Where  an 
individual  is  received  into  an  institution 
established  solely  for  benevolent  pur- 
poses, the  law  refers  bis  reception  and  the 
relief  administered  to  him  to  motives  of 
charity,  unless  the  charter  or  by-laws  of 
the  society  or  institution  provide  that 
the  compensation  may  and  shall  be 
charged.  An  institution  or  society,  no 
more  than  an  individual,  can  assume  to 
be  dispensing  charity,  and  at  the  same 
time  create  a  pecuniary  obligation  against 
one  to  whose necessitiesit  ministers."  The 
court  dwell  at  length  upon  the  fact,  also, 
that  tbe  legislature,  by  not  conferring 
upon  the  county  commissioners  tbe  pow- 
er to  sue  in  such  cases,  had  evidently  ac- 
cepted the  decisions  In  the  Hildebrand 
and  Hcbmoke  Cases,  supra,  as  correct  in- 
terpretation of  the  spirit  and  purpose  of 
the  constitution  and  laws.  The  charity 
dispensed  by  a  county  at  its  asylum  for 
tbe  poor  is  not  because  of  contract,  ex- 
press or  implied,  to  be  reimbursed  there- 
for. It  is  a  self-imposed  duty  which  can- 
not be  laid  aside  or  avoided,  except  by 
the  consent  of  the  same  power  tbat  Im- 
posed the  duty, — the  legislature.  And  so, 
also,  as  to  the  expenses  incurred  by  Mar- 
shall county,  and  now  sought  to  be  recov- 
ered. Tbe  expenditures  named  in  thecom- 
plalnt  were  made  by  tbe  county  solely  be- 
cause required  by  the  law.  In  tire  bratow- 
ment  of  tbe  benefits  and  charities  which 
one  of  its  insane  citizens  was  about  to  re- 
ceive, and  did  receive,  in  the  state  asylum 
or  hospital  for  the  insane.  The  moneys 
paid  out  by  Marshall  county  in  this  hi- 
stance  were  not  only  paid  out  In  obedience 
to  the  mandate  of  the  law,  but  it  was 
money  which  may  properly  be  said  to 
have  been,  under  the  law,  famished  by 
the  tax-payers  of  the  county  for  that 
purpose,  Conrad  Zimmernfan  'and  bis 
estate  contributing  a  part.  Thejudgment 
is  affirmed,  with  costs. 


a  Ind.  App.  sn> 
Hickman,  Constable, e£  a/,  v.  Statk  ex  rel. 

BABTHOL.OHEW. 

(Appellate  Court  of  Indiana.    May  28,  IML) 

COHBTABLBa  —  IilABILITT  ON  BOND  —  BlU.  OV  BX- 
OBPTIONS. 

1.  A  constable  and  his  sureties  are  not  liable 
00  his  official  t>ond  to  a  third  person  for  service* 
rendered  in  caring  for  property  wrongfully  seiaed 
by  the  offleer  under  an  execution. 
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Appeal  from  eircalt  eonrt,  Hamilton 
eoanty;  D.  MoRSR,  JadKe. 

Kane  &  Da.yls,  for  appellants.  iVeju  « 
Veai,  for  appellee. 

Rkimhabd.  J.  This  was  an  action  by  the 
•tate  on  the  relation  of  Bartbolomevr 
against  Hickman,  a  constable,  and  bia 
sureties.  Manace  and  OKle,  on  bis  oiBclal 
bond.  The  breach  aeRlgaed  Is  that,  by 
▼Irtaeot  an  execution  in  bis  handsagalnst 
one  William  Bishop  and  in  favor  of  one 
Franklin  C.  Moore,  he  wrongfully  levied 
on  a  certain  stallion,  the  property  of  Ellen 
Bishop,  and  placed  it  in  the  hands  ol  the 
relator,  who  was  a  livery  stable  keeper, 
to  be  kept  and  cared  for  until  disposed  of 
according  to  law;  and  that  the  relator 
did  keep  and  careforsald  stallion  at  Hick- 
man's re<]uest,  for  which  he  was  entitled 
to  recover  the  amount  claimed.  A  de- 
murrer by  the  sureties  to  the  complaint 
was  overruled,  and  an  exception  taken, 
and  this  ruling  Is  assigned  as  error. 
The  appellants  Jointly  asfiign  as  error 
ali^o  that  the  complaint  does  nut  state 
tacts  sufficient  to  constitute  a  cause  of 
action.  The  case  was  placed  at  issue 
and  tried  by  a  Jury,  resulting  in  a  verdict 
and  Judgment  in  favor  of  the  appellee.  A 
motion  for  a  new  trial  was  made  and 
overruled,  which  is  also  assigned  as  er< 
ror.  The  record  properly  presents  the 
question  of  the  correctness  uf  the  rul- 
ing of  the  court  on  the  demurrer  to  the 
complaint.  It  is  insisted  by  the  appel- 
lant that  an  action  will  not  lie  against 
a  constable  and  his  sureties  for  taking 
care  of  property  levied  on  by  him  by  vir- 
tue of  un  execution  in  his  hands,  whether 
the  levy  be  rightfully  made  upon  the  prop- 
erty nf  the  execution  defendant  or  wrong- 
fully upon  the  property  of  a  third  person. 
In  the  case  of  Wilson  v.  State,  13  Ind.  S41, 
which  was  a  suit  on  a  constable's  bond, 
the  officer  had  levied  a  writ  of  attfuliment 
on  certain  property  of  the  attachment  de- 
fendant, and  placed  it  in  the  keeping  of 
the  relator,  and  taxed  the  expense  of  such 
keeping  as  costs  in  the  case.  He  after- 
wards collected  thiscost,  but  tailed  to  pay 
it  over  to  the  relator.  The  court  lield 
there  could  be  no  recovery.  After  citing 
the  statute,  which  in  such  cases  provides 
that  the  expense  of  keeping  the  attached 
property  shall  be  allowed  to  tbe  officer 
who  executes  the  writ,  "to  be  paid  by  tbe 
plaintiff,  and  taxed  in  the  costs,  "the court 
proceed  to  say :  "Under  these  provisions 
it  is  evident  that  tbe  expenses  of  keeping 
such  property  must  be  allowed  and  taxed 
in  the  costs  to  the  officer  who  levies  tbe 
attachment.  And  the  result  seems  to  t>e 
that  in  point. of  law  the  costs  thus  taxed 
up  are  his  own,  and  that  ho  may  dispose 
of  them  at  his  option.  If  this  exposition 
be  correct,  (and  we  think  It  is,)  the  state, 
in  the  present  case, having  founded  berac- 
tion  upon  the  constable's  ufficlol  bond, 
cannot  recover,  because  in  favor  of  May, 
who  kept  the  property,  the  law  did  not 
authorize  tbe  taxation  of  costs.  Indeed, 
he  was  tbe  mere  employe  of  the  constable, 
who  was  personally  liable  to  him  tor  tbe 
service  which  be  performed;  and  conse- 


quently the  failure  of  the  officer  to  pay 
over  to  May  constituted  no  breach  of  the 
condition  of  the  official  bond. "  The  ap- 
pellee seeks  to  make  a  distinction  between 
the  case  cited  and  the  one  under  consider- 
ation. He  Insists  that  in  the  case  at  bar 
tbe  levy  was  made  upon  the  property  of 
a  third  party,  instead  of  that  of  the  exe- 
cution d>ifendant,  as  in  therasefrom  which 
we  have  quoted ;  and  that,  as  the  levy  it- 
self was  unlawful,  tbe  bond  will  be  liable 
not  only  for  the  act  of  making  a  wrong- 
ful levy,  but  for  the  ezp^nse  of  taking  care 
of  the  property  also.  We  confess  our  in- 
ability to  see  the  force  of  this  distinction. 
If  the  officer  and  his  sureties  are  not  liable 
on  the  bond  for  the  expense  of  keeping 
property  lawfully  seized  under  a  levy, it  is 
not  apparent  bow  an  action  on  the  bond 
will  lie  for  the  expense  of  caring  for  prop- 
erty which  was  wrongfully  taken,  and 
was  not  subject  to  levy  at  all.  The  case 
cited  was  a  stronger  case  in  favor  of  the 
liability  of  tbe  bond  than  the  one  in  band. 
There  the  constable  had  actually  collected 
the  money,  it  having  been  paid  to  him  as 
costs  in  the  case,  and  failed  to  pay  it  over 
to  tbe  party  who  bad  the  care  of  tbe  prop- 
erty. It  would  seem  that  there  was  some 
apparent  reason  for  holding  the  officer 
and  Ills  bondsmen  liable  for  tbe  failure  of 
tbe  former  to  pay  over  that  which  in 
equity  belonged  to  the  relator. .  But  as 
the  law  had  made  no  provision  tor  taxing 
the  cost  in  favor  of  the  one  who  had  cared 
tor  the  property,  tbe  court  properly  held 
that  such  cost  belonged  exclusively  to  the 
constable,  to  dispose  of  as  he  saw  fit,  afid 
that  the  only  liability  there  was  by  bim 
to  the  relator  was  an  individual  one,  and 
hence  tbe  action  on  the  bond  could  not  be 
maintained.  There  can  be  no  difference 
in  principle  between  the  keeping  of  such 
property  and  rendering  any  other  Kervices 
for  an  officer;  and  the  sureties  on  an  offi- 
cial bond  of  a  sheriff  or  constable  are  not 
liable  for  services  rendered  at  his  request. 
Brandt,  Rur.  4o4;  People  VvPennock,60  N. 
Y.  421.  We  think  tbe  court  erred  in  over- 
mling  the  appellants'  demurrer  to  the 
complaint,  and  we  also  think  the  com- 
plainA  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  even  against 
tbe  principal.  Tbe  action  should  hare 
been  against  the  constable  individually, 
and  not  on  the  bond.  The  Judgment  is  re- 
versed, at  the  costs  of  tbe  relator,  and  the 
cause  is  remanded  to  the  court  below, 
with  instrnctions  to  sustain  the  demurrer 
to  tbe  complaint,  and  for  further  proc«ed- 
ing^  not  inconsistent  with  this  decision. 


(128  Ind.  420) 

Lane  v.  Boicourt. 

{SufrreiM  Court  of  Indiana.    June  9, 1891.) 

Halpbactice — Fleadiso — Evidence  of  Fhtbioiar 

— FbIVIUCOED  CoiraCllICATIOHS. 

1.  A  complaint  against  a  physician  for  dam- 
apM  occasioned  by  his  nnskillful  treatment  ol 
plaintiff's  wife  during  child-birth  alleged  that 
plaintiff  employed  derendant  and  promised  him 
compensation,  and  loosely  avurrea  that  defend- 
ant contracted  to  render  the  required  services, 
and  stated  that  "the  plaintIS  alleges,  as  a  breach 
of  said  contract,  that  defendant  failed  to  give 
plaintiff's  wife  the   proper   attention."    Ecld, 
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that  snob  ootnplsint  was  in  contract,  and  not  in 
tort,  and  was  sufScient. 

■  9.  The  introduction  by  plaintiff  ol  testimony 
by  himself,  his  wife,  and  her  mother,  as  to  all 
that  was  done  by  defendant  at  the  time  of  per- 
forming the  surgical  operation,  constituted  a 
waiver  of  Rev.  St.  Ind.  |  497,  which  renders  phy- 
sicians incompetent  to  testify  as  to  such  matters, 
and  the  exclusion  of  the  testimony  ol  a  consult- 
ing physician,  present  at  such  operation,  was  er- 
ror. 

Appeal  from  circuit  court.  Boone  county; 
L.  .1.  Hackney,  Judge  pro  tew. 

Action  for  malpractice  by  Zacharian  T. 
Boicourt  against  Thomas  H.Lane.  From 
a  judgment  for  plaintiff,  defendant  ap- 
peals. 

T.  J.  Terltane  and  B.  S.  Hiffglns,  (or  ap- 
pellant. Henry  S.  Wills  and  Oliver  P. 
Mabao,  for  appellee. 

Elliott,  J.  The  material  tacts  stated 
in  the  appellee's  complaint  are  these:  The 
appellant  was  engai^ed  in  the  practice  ol 
medicine  and  surgery  for  15  years  prior  to 
the  17th  day  ol  April,  1S83,  and  represented 
himself  to  be  skilled  as  a  physician,  sur- 
geon, and  accoucheur.  On  the  day  named 
the  appellant  was  employed  by  the  appel- 
lee to  give  profeHBioual  care  and  attention 
to  bis  wife,  for  which  compensation  was 
to  be  paid.  The  appellee's  wile  was 
brought  to  bed  in  child-birth,  and  the  ap- 
pellant was  employed  to  give  her  such 
professional  care  as  she  required  to  safely 
deliver  the  child,  and  also  to  bestow  upon 
her  such  medical  and  surgical  attention  as 
might  be  needful  until  her  restoration  to 
health.  The  appellant  failed  to  give  his 
patient  the  proper  support  or  attention 
during  parturition;  but,  through  bis  ef- 
forts, caused  the  period  of  labor  to  be 
shortened,  resulting  in  a  laceration  and 
rupture  of  the  muscles  connected  with  the 
genital  organs.  The  appellant's  duty  was 
to  at  onoe  bring  the  ruptured  parts  to- 
gether, and  take  measures  to  cause  them 
to  reunite,  but  this  duty  he  failed  to  per- 
form, and  negligently  suffered  five  days  to 
elapse  before  attempting  to  bring  the 
'  parts  together.  When  he  did  malie  the 
attempt,  he  did  his  work  so  negligently 
and  unsklllfully  as  to  cause  his  patient 
great  injury.  The  outline  we  have  given 
Is  sufficient  to  Indicate  the  general  scope 
of  the  complaint ;  but,  lu  order  to  deter- 
mine the  question  which  the  appellant's 
counsel  present.  It  is  necessary  to  refer 
specifically  to  some  of  the  allegations  of 
the  pleading.  The  question  which  coun- 
sel present  Is  whether  the  complaint  la  in 
contract  or  in  tort;  and  this  question 
must,  of  course,  be  determined  from  the 
allegations  of  the  pleading.  It  is  proper 
to  preface  our  analysis  of  the  complaint 
by  saying  that  a  plaintiff  may  elect  to  sue 
in  tort  or  In  contract.  It  is  probably  true 
that  some  of  the  expressions  contained  in 
the  prevailing  opinion  in  Boor  v.  Lowrey, 
103  Ind.  468,  3  N.  K.Hep.  151,  Indicate  a  dif- 
ferent doctrine,  but  tbe  limitation  placed 
upon  that  decision,  when  tbe  case  was 
in  this  court  for  the  second  time,  author- 
izes the  conclusion  that  it  was  not  ad- 
judged on  the  first  appeal  that  a  plaintiff 
tnny  not  elect  to  sue  In  contract,  and  thus 
iraive  tbe  tort.    Hess  r.  Lowrey,  122  Ind. , 


225,  23  N.  E.  Rep.  156.  Tbe  later  decisions, 
as  well  as  tbe  earlier,  very  clearly  assert 
that  tbe  tort  may  be  waived,  and  an  ac- 
tion brought  upon  the  contract.  De  Hart 
V.  Haun.  126  Ind.  378,  26  N.  E.  Rep.  61; 
Goble  V.Dillon,  86  Ind.  327:  Hoopingamer 
T.  Levy,  77  Ind.  455 ;  Burns  v.  Barenfield, 
84  Ind.  44;  Coon  v.  Vaughn,  64  Ind.  69; 
Staley  v.  Jameson,  46  Ind.  159.  The  decis- 
ions elsewhere  fully  recognize  the  rule  that 
the  action  may  be  maintained  upon  tbe 
contractof  tlie  surgeon.  Gladwell  v.Steg- 
gall,  5  Bing.  N.C.  733;  Pippin  v.  Sheppard, 
11  Price,  40U.  In  Nelson  v.  Harrington. 
(Wis.)  40  N.  W  Rep.  228,  It  Is  conceded 
that  an  action  will  lie  on  the  contract; 
but  It  was  held  that  the  allegations  in  the 
complaint  before  tbe  court  respecting  tbe 
contract  were  mere  matters  of  induce- 
ment. Assuming  that  an  action  will  lie 
upon  a  contract  where  facts  are  properly 
pleaded,  we  shall  briefly  give  the  reuolt  of 
our  analysis  of  the  appellee's  complaint. 
It  states  that  the  appellee  employed  the 
appellant,  and  promised  bim  compensa- 
tion; and  this,  according  to  tbe  English 
law.  Is  a  controlling  element.  It  avers, 
although  very  loosely,  that  the  appellant 
contracted  with  the  appellee  to  render  the 
required  services.  It  aluo  contains  this 
statement:  "And  the  plaintiff  alleges,  as 
a  breach  of  said  contract,  that  the  defend- 
ant failed  to  give  the  plaintiff's  wife  tbe 
proper  attention."  In  our  opinion,  tbe 
complaint  is  in  contract,  and  not  in  tort, 
for  the  averments  referred  to  show  that 
the  pleader  relied  upon  the  agreement. 
The  complaint  can  be  much  improved  by 
amendment,  but,  as  the  question  comes 
to  us,  we  hold  It  sufficient  as  a  csmplaint 
upon  a  contract,  although  we  think  a  mo- 
tion to  make  more  specific  would  compel 
the  plaintiff  to  amend  it.  We  have  de-. 
cided  the  question  stated  because  It  may 
hereafter  arise,  not  because  It  is  essential 
to  a  decision  of  the  case  now  before  us. 
The  complaint  unquestionably  states  a 
cause  of  action,  whether  it  be  cnnstrued 
as  declaring  In  contract  or  in  tort,  and,  if 
It  does,  the  demurrer  cannot  prevail 
against  It.  Tbe  appellant's  counsel  hint, 
rather  than  assert,  that  a  question  of  tbe 
statute  of  limitations  is  involved,  bat 
there  Is  no  such  question  in  the  record. 

We  come  now  to  a  question  presented 
by  tbe  ruling  denying  a  new  trial.  The 
appellee,  his  wife,  and  his  wife's  mother 
testified  as  to  all  that  was  done  by  tbe 
appellant  at  the  time  tbe  surgical  opera- 
tion which  caused  the  injury  to  the  ap- 
pellee's wife  was  performed.  The  appel- 
lant also  testified,  without  objection,  to 
what  occurred  at  that  time.  He  then 
called  Dr.  Williamson,  who  was  In  attend- 
ance as  a  consulting  surgeon,  but  the  trial 
court  refused  to  permit  him  to  testify  to 
any  matter  that  occurred  at  the  time  the 
operation  was  performed  by  the  appellant. 
In  our  judgment  this  was  error.  "Tbe  tes- 
timony given  by  the  witnesses  of  tbe  ap- 
pellee broke  the  seal  of  privacy,  and  gave 
ptibllclty  to  the  whole  matter.  The  pa- 
tient waived  the  statutory  rule.  The 
course  pursued  laid  the  occurrence  open  to 
investigation.  Nothing  was  privileged, 
since  all  was  published.    The  statute  was 
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not  meant  to  apply  to  iiach  a  case  as  this, 
nor  is  It  wltbin  the  letter  or  the  spirit  of 
the  law.  It  a  patient  makes  public,  in  a 
court  of  jnstlce,  the  occnrrences  of  the 
sick-room  for  the  purpose  of  obtalnlnii  a 
]ndg:inent  tor  damages  agnlnst  hio  physi- 
cian, he  cannot  gbut  out  the  physician 
himself,  nor  any  other  who  was  present 
at  the  time  covered  by  the  testimony. 
When  the  patient  voluntarily  publishes  the 
occurrence,  he  cannot  be  heard  to  assert 
that  the  confidence  which  the  statute  was 
Intended  to  mal.itain  inviolate  rontlnnes 
to  exist.  By  his  voluntary  act  he  breaks 
down  the  barriers,  and  the  professional 
doty  of  secrecy  ceases.  It  would  be  mon- 
strous if  the  patient  himself  might  detail 
all  that  occurred,  and  yet  compel  the  phy- 
sician to  remain  silent.  The  principle  is  the 
same  whether  the  physician  called  is  a 
consulting:  physician  or  is  the  defendant. 
The  opening  of  the  matter  to  investiga- 
tion removed  the  obligation  of  secrecy  as 
to  all,  not  merely  as  to  one.  When  the  ob- 
ligation to  silence  is  broken,  it  is  broken 
for  the  defendant  as  well  as  for  the  plain- 
tiff. As  to  all  witnesses  of  the  transaction. 
It  Is  fully  opened  to  invefltigatlon.  It 
opened  at  all  by  the  party  having  a  right 
to  keep  it  closed.  A  patient  cannot  elect 
what  witnesses  shall  be  heard  and  what 
shall  not;  for,  if  once  investigation  legiti- 
mately begins,  It  continnes  to  the  end. 
A  patient  may  enforce  secrecy  If  hechooses; 
but,  where  he  himself  removes  the  obliga- 
tion, he  cannot  avail  himself  of  the  stat- 
ute to  esclnde  witnesses  to  the  occurrence. 
The  case  of  Hope  v.  Railroad  Co.,  40  Hun, 
441,  is  not  in  point.  In  that  case  the  phy- 
sicians were  called  at  different  times;  here 
there  was  one  time  ana  one  occurrence, 
and  that  occurrence  was  given  full  pub- 
licity by  the  patient.  It  is  only  the  se- 
crets of  the  sick-room  or  of  the  consulta- 
tion, we  may  say.  In  conclusion,  that  the 
physician  is  forbidden  to  reveal,  and 
what  is  made  public  by  pleadings  and  by 
evidence  in  a  cunrt  of  Justice  can  by  no 
possibility  be  privileged  to  benefit  the  par- 
ty who  thus  gives  It  anch  wide  pnblicity. 
Judgment  reversed. 


(128  Ind.  4m) 

State  ez  rcl.  Sisebe  v.  Booard. 
(Supreme  Court  of  Indiana.    June  17, 1801.) 

OFFIGBBS — BLIOIBIUTT — HOLDINO  OVBK. 

Klliott's  Snpp.  St  Ind.  i  1391,  (Acts  Ind. 
1889,  p.  426,)  providing  that  any  person  who  has 
held  the  office  of  township  trustee  for  two  con- 
secutive terms  at  the  time  of  the  township  elec- 
tion of  April,  1890,  shall  be  ineligible  to  the 
ofDce  for  the  next  ensuing  term,  does  not  apply 
to  a  trustee  who,  having  held  two  consecutive 
terms  up  to  that  time,  holds  over  because  his 
successor  was  not  then  elected. 

Appeal  from  circuit  court,  Greene  coun- 
ty;  John  C.  Briggb,  Judge. 

Tbomaa  Bunna,  John  I).  Alexander,  Bar- 
ve.v  W.  Letaivger,  and  Baya  <ft  Baya,  for 
appellant.  Mnttett  &  Duvia  and  Short  & 
Buskirk,  for  appellee. 

AfiLLEH,  J.  At  the  township  election 
held  in  April,  1886,  the  appellee  was  elect- 
ed township  trustee  of  Washington  town- 
ship of  Greene  county,  Ind.,  for  the  term  of 


two  years,  and  at  the  election  held  in 
April,  1888,  he  was  re-elected  to  the  same 
office.  At  the  township  election  hela  In 
April,  1890,  the  appellant  and  one  John 
Callahan  were  candidates  for  this  ofSce, 
each  receiving  an  equal  number  of  votes. 
The  board  of  canvassera  neglected  to  de- 
termine by  lot  which  one  o(  the  candi- 
dates was  entitled  to  the  office,  and  no 
certificate  of  election  was  ever  given  to 
either  of  them.  At  the  December  term, 
1890,  of  the  board  of  commissioners  of 
the  county,  an  order  was  made  declaring 
that  a  vacancy  existed  in  the  office,  and 
appointing  the  relator,  Reese,  a-i  such 
trustee  to  fill  the  vacancy.  The  appellee 
refused  to  deliver  io  him  the  books  and 
papers  of  the  township,  claiming  to  hold 
over  until  his  snccessor  was  elected  and 
qnalifled.  This  action  was  brought  to  re- 
cover the  possession  of  the  office  and  tor 
damages.  A  demurrer  was  sustained  to 
the  information,  the  relator  stood  on  the 
demurrer,  and  final  Judgment  was  ren- 
dered against  him  for  costs.  The  suffi- 
ciency of  the  complaint  is  the  only  ques- 
tion presented  to  us  tor  decision. 

The  question  at  issne  involves  the  con* 
strnction  to  be  given  to  section  1891,  Elli- 
ott's Supp.  Ind.  St.  (Acts  1889,  p.  425.) 
which  is  as  follows:  "Any  person  who 
has  held  the  office  of  township  trustee  of 
any  township  in  this  state  fur  two  terms 
consecntlvely,  at  the  date  of  the  next 
township  election  in  April,  1890,  shall  not 
be  eligible  to  said  office  for  the  next  ensu- 
ing term;  and  thereafter  no  person  shall 
be  eligible  to  the  office  of  township  trustee 
more  than  four  years  in  any  period  of 
eight  years. "  The  appellant  claims  that, 
inasmuch  as  the  relator  had  served  two 
consecutive  terms  prior  to  the  election  in 
April,  1890,  he  was  disqualified  from  hold- 
ing longer;  and,  no  one  having  been  elect- 
ed and  qualified  to  take  his  place,  a  va- 
cancy existed,  which  the  board  of  com- 
missioners were  authorized  to  fill  by  ap- 
pointment. In  support  of  their  position 
they  cite  Gosman  v.  State.  106  Ind.  203, 
6  N.  E.  Rep.  849.  It  was  provided  by  the 
act  in  force  when  the  appellee  was  elected 
that  he  should,  by  virtue  of  such  election, 
hold  his  office  for  two  years,  and  until  bis 
successor  is  elected  and  qualified.  Rev.  St. 
1881,  §  5991.  Our  state  constitution  con- 
tains the  following  provision  :  Article  15, 
{8:  "Whenever  It  is  provided  in  this  con- 
stitution, oi-  in  any  law  which  may  be 
hereafter  passed,  that  an.v  officer,  other 
than  a  member  of  the  general  assembly, 
shall  hold  bis  office  for  any  given  term, 
the  same  shall  be  construed  to  mean  that 
such  officer  shall  hold  his  office  for  such 
term,  and  until  his  successor  shall  have 
been  elected  and  qualified. "  From  this  it 
appears  that,  when  the  appellee  was  elect* 
ed  and  qualified  in  April,  1888,  he  was  to 
bold  the  office  for  the  period  of  two  years, 
and  untl)  his  successor  was  elected  and 
qualified.  The  question  we  are  required 
to  examine  and  pass  upon  is,  did  the  act 
of  1889,  supra,  render  him  ineligible  to 
hold  after  the  expiration  of  bis  second 
term  until  his  successor  should  be  elected 
and  qualified?  It  Is  settled  that  the  ap- 
pellee would  have  been  ineligible  to  hold 
the  office  by  virtue  of  a  new  election 
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State  y.  Johnsun,  100  Ina.  489;  State  v. 
Gallagher,  81  Ind.  558;  State  v.  Adams, 
65  Ind.  393;  Jeffries  v.  Bo  we,  63  Ind.  592. 
But  this  is  not  the  question,  or  decisive  ot 
the  qaestlon,  ander  consideration.  As 
has  been  observed,  the  appellee,  by  virtue 
of  the  provisions  ot  the  constitution  and 
statute,  was  elected  to  hold  the  offlce  un- 
til a  successor  should  be  elected  and  qual- 
ified; and,  in  the  absence  of  any  act  or 
omission  on  his  part  disqualifying  him 
Irom  continuing  in  offlce,  he  is  entitled  to 
hold  it  until  such  successor  has  been  elect- 
ed and  qualified,  unless  the  statute  of  1889 
has  rendered  bim  ineligible.  The  office  of 
township  trustee  not  being  a  constitu- 
tional offlce,  but  the  creature  of  the  leg- 
islature, it  was  tvithln  the  power  of  the 
legislature  to  provide  who  should  be  eli- 
gible to  hold  the  offlce.  fix  tlie  length  of 
their  term,  or.  It  so  desired,  to  abolish  the 
offlce  alto;;etiier.  The  language  used  In 
the  section  aborequoted,  declaring  the  in- 
eligibility, is  that  be  shall  not  be  "eligible 
to  said  offlce  for  the  next  ensuing  term." 
It  is  provided' in  the  same  act  that  town- 
ship trustees  were  thereafter  to  bold  for 
the  term  or  period  of  tour  years,  and  un- 
til their  successors  are  elected  and  quali- 
fied. Construing  these  two  provisions  to- 
gether, it  appears  that  it  was  the  purpose 
of  the  legislature  to  prevent  an  elector 
from  holding,  by  election,  a  new  and  ad- 
ditional term  of  tour  years,  after  having 
held  the  offlce  lor  two  consecutive  terms  im- 
mediately preceding  the  election  held  in 
April,  1890.  An  officer,  after  his  term  of 
offlce  has  expired,  while  holding  until  his 
sneceBBor  Is  elected  and  qualified,  is  not 
usnally  designated  as  holding  a  "term"  of 
tbeofflce,  butas  holding  over.  The  words, 
"tor  the  next  ensuing  term, "  are  words  of 
limitation,  for,  without  their  use,  the  act 
would  have  contained  a  positive  declara- 
tion ot  ineligibility  to  hold  after  the  expi- 
ration ot  the  second  terra.  Wearenotto 
presume,  unless  the  wording  of  the  act 
drives  ua  to  the  conclusion,  that  tlie  legis- 
lature intended  to  establish  a  rule  for  the 
tenure  ot  offlce  of  township  trustees  differ- 
ent from  that  prescribed  In  the  constitu- 
tion. The  act  in  question  was,  evidently, 
not  enacted  to  regnlatethe  tenure  of  offlcers 
holding  over.  It  the  exposition  of  the 
section  contended  for  by  the  appellant  is 
the  correct  one,  the  offlce  of  trustee  in  this 
township  became  vacant  in  April,  1890,  at 
the  expiration  of  the  second  term.  By 
the  act  of  March  9,  1889,  (Elliott's  Snpp.  § 
1396,)  the  term  of  offlce  of  a  trustee  elected 
in  April,  1890,  did  not  commence  until  Au- 
gust ot  that  year,  thus  leaving  a  period 
from  April  until  August  In  which  no  one 
elected  by  the  people  could  hold  the  offlce. 
We  take  it  that  this  is  a  persuasive  argu- 
ment that  the  legislature  did  notlntend  to 
Interfere  with  the  law  allowing  trustees 
to  hold  over  until  some  one  properly 
elected  by  the  peoplequalifles  and  demands 
the  offlce.  The  conclusion  to  which  we 
have  arrived  renders  it  unnecessary  for  us 
to  examine  or  pass  upon  the  soundness  of 
the  rule  ot  construction  applied  to  the 
provisions  of  our  state  constitution  In 
Gosman  v  State,  106  Ind.  203,  6  N.  E.  Rep. 
849.  We  find  no  error  in  the  record.  Judg- 
ment affirmed. 


(128  Ind.  374) 

Montgomery  v.  McCumber  et  al. 

(Supreme  Court  of  Indiana.    June  9, 1891.) 

DssoBNT  o»  Lands — Childless  Widow's  Title — 

QoiTCLiLIIC — ESTOFPBL. 

Under  Bev.  St.  Ind.  1881,  f  2*J7,  provid- 
ing that  if  a  man  marry  a  second  wife,  by  whom 
he  has  no  Issue,  the  land  which  at  his  deatb  de- 
scends to  her  shall,  at  her  death,  descend  to  his 
children  by  the  former  marriage,  the  widow 
takes  one-third  in  fee,  and  the  fact  that  she,  by 
qaltolaim  mesne  conveyances,  acquires  the  ia- 
terest  of  the  heirs,  will  not  estop  them  from  re- 
covering her  one-third  after  her  death. 

Appeal  from  circuit  court,  Gibson  coun- 
ty; O.  M.  Wei.bohn,  Jndge. 

Busklrk  &  Brady,  for  appellant.  Sam- 
uel H.  Kidd,  \V.  M.  Land,  and  J.  B.  Gam- 
bier,  tor  appellees. 

OiDB,  J.  This  is  an  action  by  the  ap- 
Itellees  against  the  appellant  for  the  par- 
tition of  and  to  quiet  the  title  to  certain 
real  estate.  The  court  found  the  facts 
specially,  and  stated  its  concluslous  of 
law.  The  facts  found  show  that  in  1866 
one  Johnson  Fitzgerald  died  Intestate,  the 
owner  In  fee  ot  the  real  estate  in  contro- 
versy, leaving  surviving  him  Willy  Ann 
Fitzgerald,  a  second  wife,  by  whom  ho 
had  no  children.  He  also  left  surviving 
him  children  and  grandchildren  by  a  for- 
mer marriage,  among  whom  are  the  ap- 
pellees. In  1807  certain  of  the  adult  heirs 
of  said  Johnson  Fitzgerald  conveyed  by 
quitclaim  deed  their  Interest  in  th<!  lands 
of  which  Johnson  Fitzgerald  died  seised 
to  James  Montgomery,  who,  in  1868,  insti- 
tuted' suit  in  the  common  pleas  court 
against  Willy  Ann  Fitzgerald,  the  widow, 
and  the  other  heirs,  who  had  not  con- 
veyed to  him,  for  the  partition  ot  said 
land.  In  the  partition  proceedings  the 
land  in  controversy  (a  certain  53-acre 
tract)  was  set  off  to  tlie  widow  to  hold 
during  her  natural  life,  and  was  the  same 
tract  asslgnied  and  set  off  to  James  Mont- 
gomery, subject  to  the  widow's  life-estate. 
Afterwards  James  Montgomery  conveyed 
the  tract  of  land  to  other  parties,  who  con- 
veyed the  same  to  the  widow.  In  1887  the 
widow  died  Intestate,  leaving  surviving 
her  as  her  only  heir  at  law  the  appellant, 
Mary  J.  Montgomery,  her  daughter  by  a 
former  marriage.  At  the  time  of  the 
death  of  the' widow,  Willy  Ann  Fitzgerald, 
there  were  living  of  the  children  and 
grandchildren  of  Johnson  Fitsgerald  the 
appellees,  who  claim  an  interest  in  the 
land,  and  bring  this  snit.  The  court 
stated  as  conclusions  of  law  that  the  ap- 
pellees were  entitled  to  partition,  and  to 
have  their  title  quieted. 

The  question  presented  and  discussed 
Is,  what  interest  did  the  surviving  clilld- 
less  second  wife  talte  In  the  lands  ot  her 
deceased  husband?  It  Is  contended  by 
the  appellant  that  she  took  but  a  lite-es- 
tate, and  that  the  children  by  the  former 
marriage  took  the  fee,  and  by  their  con- 
Teyances  the  title  passed  to  Montgomery, 
and  from  Montgomery  to  his  grantees, 
and  from  them  by  mesne  conveyances  to 
the  widow;  and  at  her  death,  it  descend- 
ed to  her  only  child  and  heir,  the  appel- 
lant. On  the  other  hand,  it  is  contended 
by  the  appellees  that  at  the  deatb  of 
Johnson  I'itzgerald  the  widow  took  a  fee- 
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simple  title  In  the  one-tliird,  which,  at  her 
death,  descended  to  the  children  of  Fitz- 
gerald by  the  former  marriage ;  that  the 
qnltclaim  deeda  only  conveyed  to  the 
fcraotee  the  Interest  they  had  in  the  two- 
thirds;  and  that  they  are  not  estopped 
from  recovering  their  Interest  in  the  one- 
third,  which  they  take  as  the  forced  heirs 
of  the  second  and  childless  wife.  Counsel 
for  appellant  contend  that,  at  the  date  of 
the  conveyance  from  the  children  to  Mont- 
gomery, and  at  tho  date  of  the  partition, 
also  at  the  time  of  the  execution  of  the 
subseqdcnt  conveyunces  by  which  the 
widow  received  the  title  vested  In  Mont- 
gomery, under  the  law  as  then  declared 
by  the  decisions  of  this  court  in  the 
cases  of  Mnrtlndale  v.  Martlndale,  10  Ind. 
566,  Ogle  V.  Stoops,  11  Ind.  380,  and  Rock- 
hill  T.  Nelson,  24  Ind.  422,  the  widow  only 
took  a  life-estate  In  the  one-third,  and  the 
children  of  the  former  marriage  took  a 
fee,  and  that  the  rights  of  the  parties  are 
fixed  and  measured  by  the  law  as  thersdc^ 
dared.  The  question  presented  can  scarce- 
ly be  regarded  as  an  open  one,  as  all  of 
the  principles  Involved  have  been  passed 
upon  und  held  adversely  to  the  appellant 
by  nnmerouB  recent  decisions  of  this  court. 
The  language  of  the  statute  previous  to 
the  amendment  of  1889  declares,  and  the 
decisions  have  so  held,  that  the  childless 
second  wife  takes  a  fee-simple,  and  at  her 
death  the  children  of  the  husband  by  a 
former  marriage  become  her  forced  heirs; 
and  It  has  been  held  that  the  quitclaim 
deeds  of  such  children  do  not  estop  them 
from  recoveriug  the  land  after  the  death 
of  the  widow.  Tiie  quitclaim  deed  only 
passes  the  title  held  by  the  grantor  at  tbd 
time  of  the  conveyance.  See  Bryan  v. 
Uland,  101  Ind.  477,  1  N.  E.  Rep.  53,  where 
the  authorities  are  collected.  Also,  Thorp 
V.  Hanes,  107  Ind.  324,  6  X.  E.  Kep.  920; 
Erwln  V.  Garner,  108  Ind.  488,  9  N.  E.  Rep. 
417;  6waltne.T  v.  Owaltney,  110  (ud.  144, 
21  N.  E.  Rep.  552.  These  decisions  are  de- 
cisive of  the  question  presented.  Judg- 
ment affirmed,  with  costs. 


(128  Ind.  43S) 

CiTT  OF  Frankfort  v.  State  ex  rel. 
Ross. 

(Supreme  Court  cif  Indlama.  June  10, 1891.) 
MVNIOIPAI.  Impkovehents— Absessmxxts. 
Elliott's  Snpp.  Ind.  St.  %  758,  provides  that, 
where  improvements  shall  be  made  upon  a  street 
running  along  or  through  an^  unplatted  lands, 
the  assessment  therefor  shall  be  made  across 
the  ground  "fronting  or  immediately  abutting" 
on  the  improvement,  back  to  the  distance  of  150 
feet,  provided  that,  where  such  land  is  subdi- 
vided, the  land  lying  immediately  adjacent  to 
the  improvement  shall  t>e  primarily  liable,  and, 
if  that  prove  insufficient,  then  the  second  and 
Other  parcels  in  their  order,  to  the  rear  parcel 
Of  said  150  feet,  shall  be  liable.  Held,  that 
where  an  improvement  was  made  upon  a  street 
adjacent  to  a  narrow,  triangular,  unplatted,  and 
worthless  tract  of  land,  formed  at  the  oblique 
angle  of  two  streets,  the  assessment  therefor  can- 
not extend  back  to  land  across  the  second  street, 
though  such  land  is  within  the  distance  of  15U 
feet 

Appeal  from  circuit  court,  Clinton  coun- 
ty; ALi.EN  E.  Paige,  Judge. 
Application  fur  mand&mua  by  state  ex 


rel.  John  A.  Ross  against  tbeclty  of  Frank- 
fort to  compel  un  assessment  for  street  im- 
provement. From  an  order  of  the  circuit 
court  granting  the  writ  defendant  appeals. 
John  C.  Farber,  for  appellant.  O.  E. 
Bruoebaagb,  tor  appellee. 

McBrioe,  J.  On  the  2d  day  of  April. 
1885,  the  common  council  of  the  city  of 
Frankfort  enacted  au  ordinance  for  the 
Improvement  of  a  part  of  Main  street,  in 
that  city.  Thereafter  such  steps  were 
taken  that  on  the  7th  day  of  May,  18S5, 
the  contract  for  making  the  improvement 
was  awarded  to  the  relator.  By  the 
terms  of  the  contract  the  relator  was  to 
collect  the  cost  of  the  Improvement  from 
the  owners  of  lands  abutting  thereon,  ex- 
cept at  the  crossings  of  streets  und  alleys, 
upon  estimates  and  assessraents  to  be 
made  by  the  appellant.  After  the  comple- 
tion of  the  work  an  estimate  was  made 
covering  the  eutlrecost  of  the  work,  which 
was  apportioned  and  assessed  against  the 
several  tracts  of  land  bordering  upon  the 
improvement  in  the  ratio  of  the  front  lines 
of  the  same.  This  has  all  been  collected, 
except  the  sum  of  f  264.60,  which  was  as- 
sessed against  a  triangular  tract  of  land 
which  has  a  frontage  of  147  feet  on  the  im- 
provement, and  Is  34  feet  wide  at  one  end. 
and  comes  to  a  point  at  the  other  end. 
This  tract  is  formed  by  the  intersection  of 
Main  street  and  a  public  highway  known 
as  the  "Delphi  Road,"  as  shown  In  the 
following  plat: 
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This  tract  the  relator  alleges  is  worth, 
less,  and  theassessment  made  thereon  not 
collectible.  His  contention  is  that  the  as- 
sessment as  to  this  particular  tract  Is  not 
in  compliance  with  the  law  ;  that.  Instead 
of  assessing  only  the  triangular  tract  In 
the  angle  formed  by  the  two  streets,  the 
assessment  should  harecovereda  strip  ex- 
tending 150  feet  back  from  the  line  of  the 
improvement.  The  court  below  awarded 
him  a  peremptory  writ  of  mandate,  com- 
manding the  common  council  to  make  an 
assessment  la   accordance    with   bis  de- 
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mand,  nnd  this  appeal  la  prosecated  (rom 
tbu  judgment  thuH  rendered. 

The  power  poBseseed  by  common  coan- 
cllB  of  incorporated  cities  to  make  esti- 
mates and  aasessments  for  the  collection 
of  the  cost  and  expense  of  street  improve- 
ments Is  purely  statutory.  Statutes  con- 
ferring such  powers  are  strictly  construed. 
Elliott,  Boads  &  8.  p.  371  et  seq.,  and  ao- 
thorities  tliere  cited.  The  only  statute  in 
force  when  the  assessment  InqueHtion  was 
made,  which  bears  directly  upon  tho  prop- 
osition involved,  was  section  753,  Elliott's 
Supp.,  as  follows:  "In  all  contracts  here- 
tofore made,  or  which  may  be  hereafter 
made,  by  order  and  uuder  the  direction  of 
the  common  council  of  any  city  in  this 
state,  for  the  grading,  paving,  guttering, 
and  improvement  of  any  street  or  alley  in 
such  city,  the  cost  of  such  improvement 
shall  be  estimated  according  to  tbe  whole 
length  of  the  street  or  alley,  or  the  part 
thereof  to  be  improved,  per  running  foot; 
and  the  city  shall  be  liable  to  tbe  con- 
tractor for  BO  much  thereof  only  as  is  oc- 
cupied by  public  grounds  of  the  city  bor- 
dering thereon,  and  thecrosslngs  of  streets 
and  alleys;  and  the  owners  of  lots  border- 
ing on  such  street  or  alley,  or  tbe  part 
thereof  to  be  improved,  shall  be  liable  to 
the  contractor  for  their  proportion  of  the 
cost  in  the  ratio  of  the  front  lines  of  lota 
owned  by  them  to  the  whole  improved 
line;  and,  in  all  cases  where  such  Improve- 
ment shall  have  been  made  on  any  atreet 
or  alley  running  along  or  through  any 
unplatted  lands  lying  witblu  the  corpo- 
rate limits  of  such  city,  the  cost  of  such  im- 
provements shall  be  estimated  according 
to  the  whole  length  of  the  street  or  alley, 
or  the  part  thereof  to  be  improved,  per 
running  foot;  and  tbe  owners  of  such  un- 
platted lauds,  bordering  on  such  street  or 
alley,  or  the  part  thereof  to  be  improved, 
shall  be  liable  to  tbe  contractor  for  their 
proportion  of  the  cost  in  the  ratio  of  the 
front  lines  of  such  unplatted  lands  owned 
by  them  to  the  whole  improved  line;  and. 
In  making  the  assessment  against  such 
owners  for  tbe  improvement,  such  unplat- 
ted lands  shall  be  assessed  across  the 
ground  fronting  or  Immediately  abutting 
on  such  improvement,  back  to  the  dis- 
tance of  one  hundred  and  fifty  feet  from 
such  front  line,  and  the  contractor  shall 
have  a  Hen  thereon  for  the  value  of  such 
improvements:  provided,  however,  that, 
when  such  land  is  subdivided,  the  land  ly- 
ing immediately  upon  and  adjacent  to  the 
line  of  the  improvement  shall  be  primarily 
liable  to  and  for  tbe  whole  cost  of  the  im- 
provement, and,  should  that  prove  Insutfl- 
clent  to  pay  such  cost,  then  the  second 
parcel,  and  other  parcels  In  their  order,  to 
the  rear  parcel  of  said  one  bnndred  and  fifty 
feet, shall  be  liable  in  their  order.  •  •  •" 
The  return  of  the  alternative  writ  showed 
that  the  triangular  plat  was  unplatted 
land,  and  upon  this  fact  appellee  bases  his 
contention  that  the  assessment  should 
have  extended  back  a  distance  of  150  feet, 
regardless  of  the  existence  of  the  highway. 
Ue  says:  "The  assessment  must  In  all 
cases  be  made  strictly  in  pursuance  of  the 
statute,  which  requires  It  to  be  made  by 
assessing  back  a  distance  of  one  hundred 
and  fifty  feet;  and  it  is  not  tbe  duty  of  the 


appellant  to  forestall  the  property  own- 
er's defense,  if  he  should  choose  to  make 
it,  by  refusing  to  make  the  assessment 
extend  back  a  distance  of  one  hundred  and 
fifty  feet  on  account  of  having  to  cross  a 
public  highway  in  so  doing.  The  location 
of  a  public  highway  upon  lands,  as  alleged 
In  appellant's  answer.  In  no  way  affects 
tbe  title  of  the  lands.  It  Is  well  settled  by 
the  law  in  this  state  that  a  public  high- 
way is  but  an  easement,  and  that  tbe  title 
to  the  lands  over  which  It  passes  is  in  the 
owners  of  the  lands  upon  either  side  of  the 
highway  to  the  center  of  the  highway. " 

"The  circuit  court,  in  awarding  the  per- 
emptory writ  evidently  adopted  this  view, 
and  in  this  it  erred.  It  is  true  that  a  pub- 
lic highway  is.  in  this  state,  but  an  ease- 
ment, tbe  tee  remaining  in  tbe  owner  of 
the adjacentland.  During  theeztstence  of 
the  easement,  however,  the  servient  estate 
is  not  subject  to  assessment  for  local  im- 
proirement.  The  statutedoes  not  attempt 
to  confer  on  common  councils  power  to 
make  any  assessment  tbereon,  nor  does  it 
give  authority  to  cross  the  line  of  such 
easement  to  assess  lands  lying  beyond.  A 
common  conucll  can,  in  such  cases,  eser* 
else  only  such  powers  as  tbe  legislature 
has  expressly  conferred  upon  them.  It 
tbe  power  of  the  legislature  to  grant  such 
authority  is  conceded,  it  has  not  in  this 
case  attempted  to  do  so.  The  statute 
only  authorizes  the  assessment  of  benefits 
on  tracts  of  land  bordering  on  the  im- 
provement made.  When  a  public  high- 
way has  been  established  across  «.  tract 
of  land,  dividing  it  into  two  parts.  It  is 
thereafter,  during  tbeexlstenceol  the  high- 
way, not  one,  but  two,  tracts,  notwith- 
standing the  ownership  of  tbe  fee  remains 
unchanged.  The  power  to  assess  to  a  dis- 
tance of  150  feet  back  from  tbe  line  of  tbe 
Improvement  can  only  be  exercised  when 
there  is  a  tract  of  unplatted  land  extend- 
ing back  that  distance.  The  fact  that  It 
may  be  subdivided  does  not  deprive  tbe 
council  of  the  power  to  assessfor  that  dis- 
°  tance,  and  tbe  statute  expressly  provides 
for  such  a  case.  But,  U  the  unplatted 
tract  extends  ba^k  less  than  150  feet,  and 
then  abuts  In  turn  upon  another  street, 
tbe  statute  gives  no  authority  to  extend 
the  limits  of  the  assessment  beyond  such 
unplatted  tract.  It  Is  unnecessary  for  us 
to  consider  how  far  the  legislature  might 
go  in  conferring  upon  cities  the  power  to 
assess  forlocal  improvements  lands  which 
do  not  abut  upon  the  improvement  for 
which  tbe  assessment  is  made.  It  is 
enough  for  us  to  know,  in  this  case,'  that, 
so  far  as  unplatted  lands  are  concerned, 
only  such  tracts  as  abut  on,  or, in  the  lan- 
guage of  the  statute,  "  border  on, "  the  Im- 
provement can  be  assessed,  except  only 
that.  If  such  tract  Is  subdivided,  the  subdi- 
visions within  the  limits  of  150  feet  are  all 
liable  to  assessment.  Counsel  for  appellee 
err  in  arguing  that,  as  statutes  of  this 
character  are  strictly  construed,  such  con- 
struction should  be  given  it  as.  will  com- 
pel tbe  common  council  to  assess  to  a  dis- 
tance of  150  feet,  regardless  of  the  existence 
of  the  Delphi  road,  and  that  It  should  be 
left  to  tbe  property  owners  affected  to 
contest  the  validity  of  their  action  when 
tbe  contractor  seeks  to  enforce  tbe  assess- 
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ment.  ThiB  woultl  be  a  clear  perversion 
of  the  rule  whlcli  requires  the  strict  con- 
struction of  such  Btatuteo  with  the  view 
of  preventing  the  attempted  exercise  by 
common  coanclla  of  powers  not  clearly 
within  the  le^slative  intent  in  their  enact- 
ment. Common  councils  are  in  such  cases 
bound  to  take  notice  of  the  dlmensious 
and  boandarles  of  the  several  tracts 
against  which  they  make  asseHsments. 
In  this  case  the  common  cnunril  was 
bound  to  take  notice  of  the  existence  of 
the  Delphi  road,  and  that  while  an  unplat- 
ted tract  of  land,  147  feet  long,  bordered 
on  the  improvement,  its  power  to  assess 
ended  when  It  reached  that  road:  and 
that  it  conld  not  legally  assess  either  the 
lands  Included  in  the  Delphi  road,  ur  cross 
tbat  road,  and  assess  other  tracts  of  land 
lying  beyond.  Several  questions  arising 
OD  the  pleadings  are  argued,  but  as  the 
entire  actual  controversy  is  over  the  ques- 
tion above  considered,  and  there  is  no  die- 
pate  about  the  facts,  we  have  thought  it 
onnecessary  to  pass  upon  any  other  ques- 
tion. While  the  hardship  upon  appellee 
growing  out  of  the  application  cif  the  law 
occasions  regret,  yet  this  Is  something  for 
which  the  courts  are  not  responsible.  Nor 
Is  it  Just  to  censnre  the  appellant  because 
the  appellee  is  unable  to  recover  compen- 
sation for  the  work  done  by  him.  The 
laws  must  be  administered  as  they  are, 
and  the  remedy  for  any  hardships  thus 
occasioned  must  be  sought  in  legislation. 
The  appellee,  in  contracting  to  make  the 
improvement  in  question,  was  bound  to 
know  the  limit  of  the  powers  possessed  by 
the  common  council.  That  he  was  mis- 
taken, and  is  liable  to  suffer  loss  bLvause 
be  overestimated  these  powers,  would 
not  Justify  either  the  common  council  or 
theconrts  in  uiisinterpreting  or  In  misap- 
plying the  law.  Judgment  reversed,  with 
costs. 


(128  Ind.  424) 


trial  of  the  cause  was  had,  and  before  the 
ruling  on  the  motion  for  new  trial,  and 
they  are  properly  in  the  record.  The  pe- 
tition for  rehearing  is  overruled. 


Plank  v.  Jackson. 
(Supreme  Court  oj  Indiana.    June  10, 1891.) 

APPBAIr— BBCOBD— iNSTBUOnONS. 

Rev.  Bt  Ind.  1881.  \  688,  ol.  6,  which  pro- 
vides for  embodying  in  the  record  on  appeal  in- 
structions given  and  refused  by  filing  and  sign- 
ing by  the  }udge,  does  not  apply  where  snch  In- 
structions are  regularly  brought  into  tiie  record 
by  bill  of  ezoeptions.    Affirming  90  N.  B.  Bep. 

On  rehearing. 

Olds,  J.  Connsel  for  the  appellee  insist 
on  a  rehearing  in  this  cause,  for  the  rea- 
^n  tbat  the  record  nowhere  Rhowstbat 
the  exceptions  given  and  refused  were 
ever  filed  and  made  a  part  of  the  record  or 
si^ed  by  the  judge,  as  required  by  the 
6th  clause  of  section  533,  Bev.  St  1881. 
This  section  relates  to  making  the  Instruc- 
tions a  part  of  the  record  by  order  of  court 
without  bill  of  exceptions,  and  does  not 
take  from  a  party  the  right  to  bring  the 
instructions  into  the  record  by  bill  of  ex- 
ceptions. In  this  case  the  instructions 
a^iven  and  refused  were  brought  into  the 
record  by  bill  of  exceptions.  The  record 
shows  the  bill  was  presented  to  the  court 
and  signed,  and  ordered  made  a  part  of 
the  record  at  the  same  term  at  which  the 


(128  Ind.  431) 

Hawkins  e£  &h  v.  TAYLon  et  al. 

(Supreme  Cowrt  of  Indiana.    June  10, 1891.) 

Res  Adjdsioata  —  Partitjos  —  (^xtrovsktcd 

Title — Eyidencb. 

1.  1  Gav.  &  H.  St  Ind.  p.  S94,  f  18,  provides 
that  a  widow  who  remarries  while  holding  lands 
by  virtue  of  a  previous  marriage  shall  not  aliene 
such  lana  with  or  without  her  husband's  assent, 
and,  if  she  die  during  such  marriage,  the  land 
shall  go  to  her  children  by  the  previous  mar- 
riage. Seld,  that  where,  after  the  second  mar- 
riage, a  widow  and  her  children  conveyed  their 
inherited  land,  and  the  grantee,  in  a  suit  where- 
in both  the  widow  and  the  children  were  made 
defendants,  quieted  title,  tiie  decree  estopped  the 
children  from  disputing,  after  the  widow's 
death,  her  right  of  alienation,  since,  though  their 
rights  did  not  accrue  until  after  her  death,  they 
had  had  an  opportunity  to  litigate  the  validity 
of  her  alienation. 

a.  Rev.  8t  Ind.  1881,  ii  1055,  1070,  1071,  pro- 
vide that,  in  partition  suits  in  which  the  title  is 
bOTia  fide  involved,  defendant  may,  under  a 
general  denial,  give  in  evidence  every  defense  he 
may  have,  legal  or  equitable.  BeUl  that,  in  a 
partition  suit  where  plaiutilf  claimed  one-third 
of  the  land  and  defendant  claimed  the  entire 
tract,  the  title  was  bonaflde  in  Issue;  and  evi- 
dence that  the  widow,  by  parol  agreement,  had 
relinquished  to  the  children  all  interest  in  the 
lands  in  controversy  in  consideration  of  receiving 
a  life-use  in  certain  other  land  equal,  to  one-third 
of  the  «vhole  estate  was  competent,  since  it  was 
a  valid  defense. 

Appeal  from  circuit  court,  Daviess  coun- 
ty; D.  J.  Hefron,  Judge. 

Ogden  &  Burk  and  W.  F.  Towasead,  for 
appellants.  Gardiner  &  Taylor,  J.  W. 
Burton,  and  Billbeimer  &  Downey,  tor  ap- 
pellees. 

CoFFBT,  C.  J.  This  was  an  action  insti- 
tntedln  the  Daviess  circuit  court  Vy  Hiram 
L.  Hawkins,  Mary  J.  Harris,  Jeainle  Haw- 
kins,  and  Ella  Hawkins  against  William 
A.  Taylor  and  others,  for  the  partition  of 
the  lands  described  in  the  complaint.  The 
complaint  alleges  tbat  the  appellants  are 
the  owners  in  fee  of  the  undivided  one- 
third  uf  the  land,  and  that  the  appellees 
own  the  remaining  undivided  two-thirds; 
that  the  api>eliants  and  the  appellees  are 
tenants  in  common,  and  that  the  appel- 
lees are  claiming  some  Interest  in  the  one- 
third  so  owned  by  appellants,  when  in 
truth  and  In  fact  they  have  no  right,  title, 
or  Interest  therein.  Prayer  for  partition, 
and  that  appellees  be  forever  enjoined 
from  asserting  or  claiming  any  interest  in 
the  one-third  so  owned  by  the  appellants. 
An  additional  complaint  was  filed  in  the 
cause,  in  which  it  wa^  alleged,  in  addition 
to  the  facts  above  set  out,  that  the  appel- 
lees  had  executed  certain  inortgages  upon 
their  interest  in  the  land  in  controversy ; 
to  which  additional  complaint  was  at- 
tached a  prayer  that  the  interest  of  the 
appellants  be  set  off  freed  from  the  lien  of 
said  mortgages.  The  appellees,  except 
Francis  M.  Harned,  the  .^tna  Life  Insur* 
ance  Company,  and  the  Evausvllle  &  In- 
dianapolis Railroad  Company,  filed  a  joint 
answer  to  the  complaint,  the  flrat  para- 
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graph  of  which  !i  a  getif  rsl  denial.  The 
second  paragraph  avers  that  at  the  Octo- 
ber term  of  the  Daviess  circuit  court  lor 
the  year  1875  theappellee  Joseph  M.  Taylor 
brought  suit  therein  against  £11  £.  Hawk- 
ins, Catherine  £.  Hawkins,  his  wlte,  Ellas 
Grace,  and  Charlotte  Grace,  then  his  wife, 
John  P.  Conp,  and  Mary  J.  Coup,  (now 
Mary  Harris.)  Hiram  L.  Hawkins,  and 
Laura  Hawkins,  to  quiet  his  title  to  the 
land  in  controversy  in  this  suit;  that  io 
said  suit  it  was  adjudged  and  decreed  by 
said  court  that  the  said  Joseph  M.  Taylor 
was  the  owner  of,  and  then  held  the  title 
In  fre-almple  to,  the  entire  tract  o(  real  es- 
tate described  In  the  complaint  In  this 
cause,  and  a  decree  was  therein  entered 
forever  quieting  his  title  to  said  land 
against  the  claim  of  said  parties  thereto ; 
that  the  appellees  other  than  Joseph  M. 
Taylor  make  title  to  said  land  through 
the  said  Joseph  M.Taylor;  that  the  ap- 
pellants Hiram  L.  Hawkins,  Mary  J.  Har- 
ris, formerly  Mary  J.  Coup,  are  the  same 
persons  who  were  defendants  in  said  ac- 
tion, and  that  the  appellants  .Tennie 
Hawkins  and  Ella  Hawkins  are  the  chi'- 
dren  of  Eli  ,E.  Hawkins,  who  was  a  ('. 
fendant  in  said  suit,  and  who  has  since 
died ;  and  that  the  said  Jennie  and  Ella 
Hawkins  succeeded  to  the  rights  of  the 
said  £11  E.  Hawkins,  and  have  no  otiier 
claim  to  said  land.  Upon  Isnues  formed, 
the  cause  was  tried  by  the  court,  who  en- 
tered a  finding  for  the  appellees,  and  over 
a  motion  for  a  new  trial  entered  Judgment 
on  the  finding.  The  only  error  assigned  is 
that  the  court  erred  in  overruling  the  mo- 
tion of  the  appellants  for  a  new  trial. 

The  facts  In  the  case,  as  disclosed  by  the 
evidence,  are  that  William  Hawkins  died 
intestate  about  the  year  1854.  seised  in  fee 
of  the  land  in  dispute,  together  with  oth- 
er lands  in  Daviess  county,  and  leaving  as 
his  only  heirs  at  law  bis  widow, Charlotte 
Hawkins,  and  the  following  named  chil- 
dren :  Benjamin  J.  Hawkins,  Eli  E. 
Hawkins.  Mary  J.  Hawkins,  and  Hiram 
L.  Hawkins.  In  the  year  1857  the  widow 
married  Ellas  Grace.  Benjamin  J.  Hawk- 
'us  died  Intestate  in  the  year  1858,  leaving 
his  mother  and  the  brothers  and  sister 
above  named  as  his  only  heirs  at  law. 
On  the  18th  day  of  January,  1870,  Elias 
Grace  and  Charlotte,  his  wife,  Eli  E.Hawk- 
ins, and  Catherine  E.,hiB  wife,  and  Mary  J. 
Harris,  (then  Coup,)  and  John  P.  Coup, 
her  husband,  conveyed  to  Joseph  M.  Tay- 
lor, by  general  warranty  deed  of  that 
date,  the  undivided  seven-ninths  of  the 
land  in  controversy  here;  and  on  the  same 
day,  by  order  of  the  common  pleas  court  of 
Daviess  county,  Elias  Grace,  as  the  guard- 
ian of  Hiram  L.  Hawkins,  conveyed  to 
Taylor  the  remaining  two-ninths  of  said 
land.  Taylor  paid  the  full  value  of  the 
land,  which  amounted  to  fl4,850.  No 
part  of  the  money  was  paid  to  Charlotte 
Grace,  the  widow,  but  the  whole  consider- 
ation was  paid  to  the  children  of  William 
Hawkins,  deceased.  There  is  evidence 
tending  to  prove  that,  at  the  time  of  the 
sale  of  this  land  to  Taylor,  It  was  agreed 
between  the  children  of  William  Hawkins, 
deceased,  and  Charlotte  Grace,  their  moth- 
er, and  Taylor,  the  purchaser,  that  Mrs. 
Grace  should  take  her  interest  in  the  lands 


of  which  her  former  husband  died  seised  In 
lands  other  than  the  lauds  in  dispute  here, 
and  that,  pursuant  to  such  agreement, 
she  did  ake  possession  of  other  lands,  and 
occupied  them  until  her  death,  which  oc- 
curred in  1887.  Charlotte  lived  with  her 
second  husband  from  the  date  of  their 
marriage  until  ber  death  at  the  date 
above  stated.  The  proof  fully  sustains 
the  second  paragraph  of  the  answer  nbovo 
set  out.  Two  controUins  qoeatioos  are 
presented  for  our  consideration,  namely: 
Ftrst.  Are  the  appellants  In  this  case 
estopped  from  claiming  any  interest  in  the 
land  in  controversy  by  the  decree  of  the 
Daviess  circuit  court  quieting  title  there- 
to in  Joseph  M.  Taylor?  Seeood.  Was 
evidence  admissible,  under  the  issues  in 
the  cause,  tending  to  prove  a  parol  parti- 
tion of  the  land  of  which  William  Hawk- 
ins died  seised,  between  Charlotte  Grace 
and  the  children  of  William  Hawkins,  de- 
ceased ? 

It  is  contended  by  the  appellants  that, 
under  the  provisions  of  section  18, 1  Gav 
&  H.  St.  p.  294.  the  deed  executed  by  Char* 
lotte  Grace  and  ber  husband  to  Taylor, 
on  the  18th  day  of  January,  1870,  was 
void,  and  did  not  vest  ber  intsrest  in  the 
land,  and  that  upon  her  death  it  vested  in 
her  children  by  William  Hawkins  and 
their  descendants.  This  statute  provides 
that.  If  a  widow  shall  marry  a  second  or 
any  subsequent  time,  holding  real  estate 
in  virtue  of  any  previous  marriage,  such 
widow  may  not,  during  such  marriage, 
with  or  without  the  assent  of  ber  Iras- 
band,  alienate  such  real  estate;  and  if, 
during  such  marriage,  such  widow  shall 
die,  such  real  estate  shall  go  to  thechlldren 
by  the  marriage  in  virtue  of  which  such 
real  estate  came  to  her,  if  any  there  be. 
The  argument  is  that  an  action  to  quiet 
title  operates  on  existing  titles  only,  and 
that,  as  the  appellants  acquired  title  to 
the  land  in  dispute  by  descent  from  Char- 
lotte Grace  after  the  action  of  Taylor  to 
quiet  his  title,  thetitle  now  held  by  the  ap- 
pellants is  not  affected  by  the  decree  en- 
tered in  that  case.  The  general  rule  is 
that  a  Jndgiti?nt  or  decree  does  not  con- 
clude rights  and  Interests  which  did  not 
exist  at  the  time  the  Judgment  or  decree 
was  rendered.  The  rnl«  is  the  result  of  the 
well-known  principle  that  a  Judgment  or 
decree  does  not  conclude  matters  which 
the  parties  had  no  opportunity  to  litigate. 
Freem.  Judgm.  (3d  Ed.)  §  829.  In  this 
case,  however,  the  parties  did  have  the  op- 
portunity to  litigate  the  validity  of  the 
deed  executed  by  Mrs.  Grace  to  Taylor. 
Had  the  action  been  against  Mrs.  Taylor 
alone,  the  appellants  here  would  not  have 
been  bound  by  the  decree,  for  their  right 
to  inherit  the  land  through  their  mother 
could  not  have  been  affected  by  a  proceed- 
ing to  which  they  were  hot  parties.  But 
in  Taylor's  action  to  quiet  title  the  ap- 
pellants here  weremade  partiesdefendant. 
Had  Taylor's  right  depended  wholly  up- 
on his  deed  from  Mrs.  Grace,  the  court, 
no  doubt,  would  have  so  framed  the  de- 
cree as  to  save  the  expectant  interest  of 
the  appellants;  but  there  is  nothing  in 
the  record  which  enables  us  to  say  that 
Taylor  based  ills  claim  to  the  land  upon 
the  deed  from  Mrs.  Grace.    In  that  case 
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the  decree  may  have  been  based  upon  the 
tact  that  the  appellants  were  estopped 
Irom  «:laliQln(;  the  land  because  they  re- 
ceived, and  sttll  held, all  tbepurchase  price 
of  the  land.orit  may  have  been  based  upon 
!:he  fact  that  there  bad  been  a  valid  partl- 
Tlou  of  the  land  ol  which  William  Hawk- 
ins died  Bcised,  whereby  Mrs.  Grace  had 
been  divested  of  any  interest  in  the  land  in 
cuntroveray.  Indeed,  it  is  useless  to  con- 
jecture as  to  the  foundation  of  the  decree 
quieting  title  In  Taylor,  for  such  decree 
undoubtedly  estopped  Mrs.  Grace  from 
claiming  any  interest  in  the  land,  and,  as 
the  appellants  must  malie  their  title 
through  her,  they  are  likewise  estopped. 
This,  as  we  have  said,  would  not,  per- 
haps, be  so  in  a  case  like  this,  where  the 
children  by  a  former  marriage  were  not 
parties  to  the  suit;  but  where  they  are 
made  parties,  as  In  this  case,  and  take  nu 
steps  to  protect  their  expectant  interest, 
we  think  they  should  be  bound  by  the  de- 
cree which  estops  the  party  through  whom 
they  must  make  their  title. 

It  is  further  contended  by  the  appellants 
that,  under  the  issues  in  the  cause,  evi- 
dence was  not  admissible teudingto  prove 
a  parol  partition  between  the  appellants 
and  Mrs.  Grace.  There  is  no  plea  setting 
out  such  partition,  but  the  appellees  clatui 
that  they  had  the  right  to  Introduce  such 
evidence  under  the  general  denial.  They 
base  their  claim  on  the  provisions  of  sec- 
'  tlons  1055,  1076,  Rev.  St.  1881.  These  sec- 
tions are  found  In  the  Code  under  the  title 
"Ejectment."  Section  1055  provides  that 
"the  answer uf  the  defendant  may  contain 
a  denial  uf  each  material  statement  or  al- 
legation in  the  complaint,  under  which  de- 
nial the  defendant  shall  be  permitted  to 
give  in  evidence  every  defense  to  the  action 
that  he  may  have,  either  legal  or  equita- 
ble." Section  1070  is  found  in  connection 
with  provisions  lor  quieting  title,  and 
provides  that  the  rules  above  prescribed 
shall,  in  such  cases,  be  observed  as  far  as 
they  are  applicable;  and  In  partition 
cases,  where  the  title  to  real  estate  is  bona 
Sdelu  question,  upon  the  pleadings  and 
evidence  between  the  parties.  Under  this 
last-named  section,  it  has  often  been  held 
that  a  defendant.  In  an  action  to  quiet  ti- 
tle, may  give  In  evidence  all  his  defenses  to 
such  action  nnder  the  general  denial.  By 
the  express  terms  of  the  section,  the  same 
rnle  is  to  be  applied  in  ^actions  for  parti- 
tion where  the  title  to  the  land  Is  bona 
Dde  involved  in  the  pleadings  and  evi- 


dence. Ordinarily,  the  title  Is  not  In  issue 
In  a  partition  suit,  but  the  pleading))  may 
be  Ko  drawn  as  to  put  the  title  in  issue. 
Isbell  V.  Stewart,  125  Ind.  112,25  N.E.  Rep. 
160;  Davis  V.  Lenneu.  125  Ind.  185,  24  N.  E. 
Rep.  885.  Itwill  beobserved  thatthe com- 
plaint In  this  cause  is  drawn  witb  a  view 
of  quieting  title  to  ttie  land  in  dispute,  as. 
well  as  obtaining  partition  uf  the  same. 
It  la  perfectly  manifest,  both  from  the 
pleadings  and  evidence  in  the  cause,  that, 
while  the  appellants  claim  to  be  tne  own- 
ers In  fee  of  one  third  of  the  land  de- 
scribed lo  the  complaint,  the  appellees 
claim  to  be  the  owners  of  the  entire  tract. 
We  think  the  case  is  one  where  the  title  to 
the  land  is  in  question  both  by  the  plead- 
ing and  evidence  In  the  cause,  and,  being 
such,  the  court  did  not  err  lu  permitting 
the  appellees  to  introduce  evidence  tend- 
ing to  prove  a  parol  partition  uf  thelands 
of  which  Wlllium  Hawkins  died  the  own- 
er. It  true  that  Mrs.  Grace  and  the  appel- 
lants made  a  .parol  partition  of  snch 
lands,  whereby  the  interest  ot  Mrs.  Grace 
in  tlie  land  here  in  dispute  was  divested, 
such  partition  was  a  complete  defense  to 
thid  action.  The  evidence  tends  strongly, 
we  think,  to  prove  snch  partition,  and 
that  Mrs.  Grace  took  actual  possession  of 
the  land  assigned  to  her,  and  held  and  en- 
joyed it  for  a  period  of  about  17  years, 
and  until  her  death.  The  fact  that  the 
appellants  received,  and  still  retain,  the 
full  purchase  price  for  the  land  they  now 
claim,  coupled  with  the  tact  that  Mrs. 
Grace  was  assigned  land  equal  in  value 
to  about  one-third  \t  the  land  owned  by 
William  Hawkins  when  be  died,  together 
with  the  other  facts  and  circumstances 
surrounding  the  parties,  authoiiced  the 
court  to  find,  we  think,  that  Mrs.  Grace, 
at  the  time  uf  her  death,  had  nu  Interest 
in  the  land  Involved  In  this  suit.  There 
are  some  other  questions  of  minor  impor- 
tance presented  and  argued  by  the  appel- 
lants in  their  able  brief,  but  they  are  not 
of  controlling  influence  in  the  case.  They 
relate,  principally,  to  the  admission  and 
rejection  ot  evidence,  and  need  not  be  set 
out  in  this  upinion.  We  have  given  them 
each  a  careful  consideration,  and  do  not 
think  the  court  erred.ln  the  matters  of 
which  complaint  is  made.  After  a  careful 
consideration  of  all  the  questions  present- 
ed, we  are  of  the  opinion  that  there  Is  no 
error  in  the  record  for  which  the  judg- 
ment should  be  reversed.  Judgment  af- 
firmed. 


End  ot  Yoi.ux>  81 
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